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ABSTRACT 

 

In Dred Scott v. Sandford, Chief Justice Roger Taney spoke for the majority of 

the United States Supreme Court to declare that Blacks were not constituent members of 

the American political sovereignty, but rather they were “beings of an inferior order, 

altogether unfit to associate with the white race” and they “had no rights which the white 

man was bound to respect.” Through engaging in a critical inquiry of constitutional 

hermeneutics, Blacks looked to the Constitution to deduce their collective identity. 

However, when they looked in the constitutional mirror, they saw a broken reflection. By 

evaluating the existential dichotomy of the African-American self-identity revealed in the 

responses to the Dred Scott decision, this research argues that the African-American self-

identity was broken by the Supreme Court’s declaration that they were neither citizens 

nor people under the Constitution; however, in the face of the Dred Scott decision, the 

African-American self-identity used the very document which denied their right to exist, 

to galvanize a unique identity capturing their oppression, and the hope to realize their 

deprived liberty. 

 

 

 



 

iii 
 

DEDICATION 

 

To my grandmother, Lavon Gant, who encouraged me to understand who I was, 

and where I came from.  

 

 

Thank you, and I love you. 

- Elijah 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

iv 
 

TABLE OF CONTENTS

  

ABSTRACT………………………………………………………………………………ii 

DEDICATION……………………………………………………………………............iii 

TABLE OF ILLUSTRATIONS…………………………………………………………...v 

INTRODUCTION…………………………………………………………………...........1 

I. BLACKS AND THE AMERICAN POLITICAL COMMUNITY …………..2 

Declaration of Independence…………..………………………………….3 
The Framers’ Personal Views…………………..…………………............9 

Constitution…………………………………..…………………………..11 

 
II. THE POLITICS OF SLAVERY………………………………………..........17 

Northwest Ordinance (1787) and Prohibition……………..……………..18 

Southwest Ordinance (1790) and Non-Intervention…………………......21 
Missouri Compromise (1820) and Non-Intervention………………........23 

The Kansas-Nebraska Act (1854) and Popular Sovereignty………….....27 

 
III. THE ROAD TO THE SUPREME COURT………………………………....33 

 

IV. THE SUPREME COURT RULES…………………...……………………...41 
Question 1: Did the U.S. Circuit Court Have Jurisdiction?......................42 

  Answer…………………………………………………………...43 
Rationale………………………………………………………....43 

Question 2: Was Dred Scott Free Under the Missouri Compromise?.......54 

  Answer…………………………………………………………...54 
Rationale…………………………………………………………54 

Question 3: Was Dred Scott Free Under Missouri Law?..........................57 

  Answer…………………………………………………………...58 
  Rationale………………………………………………………....58 

  Holding…………………………………………………………………..58 

 
V. THE AFRICAN AMERICAN SELF-IDENTITY THROUGH   

CONSTITUTIONAL HERMENEUTICS………………..………………….60 

  The Apologists…………………………………………………………...63 
   Frederick Douglass………………………………………………63 

   William C. Nell…………………………………………………..70 

  The Reclaimers…………………………………………………………..74 
   Charles L. Remond………………………………………………74 

   Robert Purvis…………………………………………………….75 

   Robert Morris……………………………………………………77 



 

viii 
 

  The Separatists…………………………………………………………...79 

   Mary Ann Shadd Cary…………………………………………...80 
   Reverend Josiah Henson…………………………………………79 

  

CONCLUSION…………………………………………………………………………..82 
   

 

 

 
 

 

 
 

 

 
    

  



 

viii 
 

TABLE OF ILLUSTRATIONS 

 

Northwest and Southwest Territory Map………………………………………………...18 

Missouri Compromise Map……………………………………………………………...23 

Dred Scott v. Sandford Key Players……………………………………………………..35 

History of Litigation……………………………………………………………………..36



 

1 
 

INTRODUCTION 

In Dred Scott v. Sandford, the Supreme Court of the United States ruled that 

African-Americans were not American citizens, or even people; rather, it declared Blacks 

were inferior beings, without any social, political, or legal rights which the Court or the 

Constitution was bound to respect. In this decision, Chief Justice Roger Taney provided a 

revisionist interpretation of the Constitution and the Framers’ intent, to essentially 

redefine the members of the American political community, “we, the People” as 

exclusively white; a political body which was never intended to include Blacks.  

Blacks struggled to overcome the existential contradiction resulting from the 

Supreme Court ruling that they were neither Americans nor people, and how Blacks 

identified themselves. They wanted to be included in the American political body, but 

they were excluded from this community from the outset, due to the racism and 

disenfranchisement inherent within the terms of the contract which founded the United 

States and established its purpose as a political entity. 

Thus, Blacks engaged in an inquiry through constitutional hermeneutics for self-

identity. They looked to the Constitution to deduce whether they were Americans, 

endowed with the natural rights and liberty predicating the essence of the United States. 

While Blacks (on the whole) did not find that they were intended to be included as 

Americans, they repurposed the oppression and exclusion to forge a unique African-

American self-identity predicated upon the story of their adversity, and resolve to claim 

their freedom and equality.  
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CHAPTER I  

BLACKS AND THE AMERICAN POLITICAL COMMUNITY 

When the Founders broke the yoke of tyranny to manumit themselves as a free 

and independent people, did they include (or intend to include) among this new American 

political community the population of 400,000 persons of African descent living in 

America?
1
 Likewise, did the natural rights of all men – life, liberty and the pursuit of 

happiness – extend to Black men? Did Jefferson’s famous maxim, the legal and 

philosophical linchpin of this new nation – “all men are created equal” – extend to 

Blacks? In short, were Blacks intended to be American citizens? Based on a thorough 

analysis of the primary sources of law in the United States: the Declaration of 

Independence and the Constitution, the personal correspondence between the men who 

framed those documents, and the existing body of academic scholarship, I must conclude 

that that the answer is no.  However, in the face of Dred Scott v. Sandford, we see Blacks 

emerge defiantly from the ashes after Taney’s skewering opinion, looking to 

constitutional hermeneutics to galvanize their purpose and position in the Republic. Yet 

the existential dichotomy inherent within the responses to the decision expose the  

African-American identity as fragmented and broken under the heavy weight of slavery, 

oppression, and the Dred Scott decision. 

This Chapter will provide the historical evidence to conclude that African-

Americans were not, nor truly intended to be, legally incorporated into the American 

political community at the time of the Republic’s inception. Next, it will show the 

incongruity between the American Founders’ moral sentiment toward the enslaved 

African race, and the limited legal authority they granted in the Constitution to govern the 
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said race.  Further, it will illuminate how the paradox between slavery and liberty in the 

founding documents posed hermeneutical challenges to how Blacks understood 

themselves within the context of the Republic – property or person, American or African. 

Only by understanding who the Founders originally and formally included in the 

American political community – “we, the People” – can we truly understand the 

challenges facing Blacks as they struggled to amass an identity and purpose in the 

Republic in the face of the marginalizing Dred Scott decision.  

 

The Declaration Of Independence 

When the representatives of the thirteen United States of America drafted the 

unanimous Declaration of Independence from Great Britain on July 4, 1776, the 

American colonists asserted their independence as “one people” dissolving the political 

bands which connected them to the British.  Those who signed this document, speaking 

on behalf of “one people” declared particular truths to be self-evident, such that “all men 

were created equal, that they are endowed by their Creator with certain unalienable 

Rights, that among these are Life, Liberty and the pursuit of Happiness.”
2
  After listing a 

lengthy indictment against King George III, the Founders accused the King of breaching 

his duty to respect the Rights of the people, which he governed. The Founders granted 

themselves a prayer of relief by appealing to the “Supreme Judge of the world,” and upon 

the authority of the good “people of the colonies” to declare “that these United Colonies 

are, and of Right ought to be Free and Independent States.”  Forging a compact, they 

stated to “mutually pledge to each other our Lives, our Fortunes and our sacred Honor” to 

support and defend their natural rights – life, liberty, and the pursuit of happiness.
3
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In the Declaration of Independence, the Founders existentially framed the United 

States as a nation galvanized by and existing for the protection of the innate common 

rights and liberties of its people. The European Enlightenment heavily influenced the 

author of the Declaration of Independence, Thomas Jefferson, and the political 

philosophy by which he defended the position of American independence in the 

document. The Declaration of Independence incorporates the tenets of John Locke’s 

classical liberalism. At the center of this theory, Locke argued that the Creator made each 

man sovereign over his own person. As a sovereign being, Locke asserted that each man 

possessed natural rights of life, liberty and property. Because God created man as 

sovereign, God is the guarantor of these natural rights. In the state of nature, that is, in the 

absence of government, each man exercises dominion over his life and property by 

exercising his liberty, or freedom to choose to govern himself according to his own will. 

Likewise, each man owes a duty to observe the God-given natural rights of other men. It 

would be contrary to natural right, and therefore contrary to God (as the guarantor of that 

natural right) to encroach upon another man’s liberty.
4
 

With respect to self-government, Locke argued that that it functioned through the 

model of the social contract. Under this model, men enter into a covenant with one 

another to assent a portion of their individual freedom to a government for the purpose of 

preserving property and liberty.
5
 Locke argued that the government existed only by virtue 

of the will of the people, and only to provide for conditions under which each individual 

could be protected and flourish. He declares in the subtitle of the Two Treatises on Civil 

Government, “salus populi supreme lex esto,” translated as “safety of the people is the 

supreme law.”
6
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Locke maintained that the social contract was not irrevocable once entered into. 

Should the government exceed its authority by encroaching upon individual liberty, that 

people could, and out of right necessarily had to revoke the agreement, terminating the 

contract of governance.
7
 

We see clear references within the Declaration of Independence that the argument 

for American independence is modeled within the context of classical liberalism and the 

social contract. The Declaration itself being a written contract, the representatives who 

signed the document list the offenses of King George III against the people, and declare 

that this is sufficient to revoke their previous contract of governance. The document 

reads, “But when a long train of abuses and usurpations, pursuing invariably the same 

Object evinces a design to reduce them under absolute Despotism, it is their right, it is 

their duty, to throw off such Government, and to provide new Guards for their future 

security.”
8
  

By virtue of Locke’s philosophy, we thus find that two requirements must be met 

in order to revoke the social contract, as the Declaration of Independence attempts to do. 

First, only a party to the social-contract, i.e. a member of the political community which 

was formed, is eligible to revoke the contract, as Locke wrote, “it is their duty to throw 

off such government,” referring to the obligation of the people.
9
 Second, that member of 

the community must have had a natural right encroached upon. Locke wrote, if the people 

wish to terminate the contract; it is necessary that the government  “reduce them under 

despotism”
10

 taking away their liberty. Only by meeting these two requirements can a 

person said to be a part of the political community which the Declaration is attempting to 
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withdraw from the current contract of government, and form a new contract of 

government.  

By testing this deduction on the Declaration of Independence, it becomes clear 

that the document omits African-Americans by not directly referencing the number of 

atrocities committed against them. It specifically addresses the “invasions on the rights of 

the people” by subjecting them to a foreign jurisdiction and laws without their consent, 

and employing standing armies and foreign mercenaries to wage war against them, 

referring to white American colonists. It even mentions King George III inciting 

insurrections by “the merciless Indian Savages” against the white colonists.
11

 While the 

document acknowledges Native Americans as part of the field of Revolutionary players, 

(albeit, Native Americans are characterized as those encroaching on the liberty of “the 

people”), it does not mention persons of African descent at all. Moreover, the Declaration 

does not consider Blacks to be among the members of the community that it alleges had 

their natural rights encroached upon. Thus, the population of Blacks in America fail the 

test, because they are not parties to the contract, and they are not having their liberty 

taken by the British King in the manner cited in the Declaration of Independence. 

Pursuant to a strict interpretation of the Declaration of Independence, Blacks 

cannot be considered members of the political community forming the new contract of 

self-government, which would eventually become the United States of America. Don E. 

Fehrenbacher also admits that, “the meager evidence available suggests that a systematic 

poll in 1776 would have produced considerable disagreement on the question of whether 

black men were included in the philosophy of the Declaration.”
12
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Although the terms of the agreement which outlined the political community 

forming the new nation did not formally include African-Americans in it, the document’s 

author, Thomas Jefferson, gave considerable thought to the Africans’ suffering in the 

international African slave trade at the hands of the Crown. The evidence 

overwhelmingly suggests that with the Declaration of Independence, Jefferson himself 

wanted to secure the freedom of both the colonists and the enslaved Africans from the 

chains of bondage and tyranny under the Crown. There is a very fine distinction to be 

made here. As the evidence will show, Jefferson and the majority of the Founders did not 

intend to incorporate African-Americans into their new nation, but nevertheless 

sympathized with the atrocities of the international African slave trade as both repugnant 

to the Enlightenment ideal of liberty, and as morally detestable. 

From his only collection of writings, The Writings of Thomas Jefferson, he tells us 

that when writing the Declaration of Independence, he submitted to the committee for 

approval his first draft containing this passage, alleging the following offense: 

 George III has waged cruel war against human nature itself, violating 

 its most sacred rights of life and liberty in the persons of a distant  people 

 who never offended him, captivating and carrying them into slavery in 
 another hemisphere or to incur miserable death in their transportation 

 hither. This piratical warfare, the approbium of infidel powers is the 

 warfare of the Christian king of Great Briton determined to keep open a 
 market where men should be bought and sold, he has prostituted his 

 negative for suppressing every legislative attempt to prohibit or to restrain 

 this execrable commerce. And that this assemblage of horrors might 
 want no fact of distinguished die, he is now exciting those very people to 

 rise in arms among us, and to purchase that liberty of which he has 

 deprived them, by murdering the people on whom he also obtruded them; 
 thus paying off former crimes committed against the liberties of one 

 people, with crimes which he urges them to  commit against the lives of 

 another.
13
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However, the representatives from Georgia and South Carolina were not 

amenable to this addition to the Declaration of Independence referencing the atrocities of 

the international slave trade, and demanded that it be struck. Jefferson wrote, “the clause 

too, reprobating the enslaving the inhabitants of Africa, was struck out in complaisance to 

South Carolina and Georgia, who had never attempted to restrain the importation of 

slaves, and who, on the contrary wished to continue it. Our Northern brethren also, I 

believe, felt a little tender under those censures; for though their people had very few 

slaves themselves, yet they had been pretty considerable carriers of them to others.”
14

 So 

as not to anger the delegation, or get encumbered in a debate on the issue of slavery 

rather than independence, Jefferson ultimately acquiesced and removed the only clause, 

which explicitly mentioned African-Americans.  

The Founders’ choice to remove this passage from the Declaration of 

Independence indicates that the Union as a whole did not recognize the injustices 

suffered by the slaves as an encroachment of a natural right which justified American 

independence. The Founders believed that natural rights of the American people were 

separate from the natural rights of the people of African descent. The Founders agreed to 

be silent on the atrocities of the slave trade, because they did not view slavery as an 

offense against the natural right of the American people. It was not an offense sufficient 

to trigger the dissolution of the social contract between the American people and the 

British, because the Founders did not view the slaves as part of the American people. 

Even by analysis of Jefferson’s language, we see a distinction between the American 

people and the African slaves as two different nations. He describes “the crimes 

committed against “one people,” being used as leverage “against the lives of another” 
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people. This indicates that even Jefferson saw the slaves as one people, distinct from the 

American people.  

 

The Framers’ Personal Views 

Despite omitting the slave trade among the list of offenses committed against the 

rights of the American people,  the writings and personal correspondence of the Founders 

nevertheless suggest that many opposed the international African slave trade. The Dutch 

introduced the first slaves to North America in 1619 in Jamestown, Virginia, a practice 

that the British, Dutch, and Spanish would augment during their colonial administration 

of North America.
15

  

However, by the late 18
th
 century, caught amidst the whirlwind of the 

Enlightenment idealism and religious evangelicalism, many colonists and early 

Americans, though slaveholders, recognized a contradiction between the ideals they 

fought for in the Revolutionary War, and the institution of slavery. James Madison 

proclaimed, “where slavery exists, the republic theory becomes still more fallacious.”
16

 

One abolitionist noted the hypocrisy by proclaiming, “Blush ye pretended votaries for 

freedom! Ye trifling patriots! For while you are fasting, praying, nonimporting, 

nonexporting, remonstrating, resolving, and pleading for a restoration of your charter 

rights, you at the same time are continuing this lawless, cruel, inhuman, and abominable 

practice of enslaving your fellow men.”
17

 However, at the time of Revolution, abolishing 

slavery would have been a major impediment to the formation of the Union, as evidenced 

by Jefferson’s proposal and acquiescence to the Southern delegation.  
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Thus, records indicate that after the Revolution, State legislatures and private 

citizens acted upon what they perceived as their obligations to humanity and religion. In 

1782, Virginia removed barriers to manumission, which had been established in 1691 

when Virginia was under British control.
18

 Delaware, and Maryland soon followed suit, 

and in many places in the South, manumission was otherwise unrestricted by law. 

Thousands of slaves became manumitted in the decades following the Revolution, 

particularly in the South. From 1790-1810 the free black population of the South 

increased by 232%, three times as fast as the white and slave populations which grew at a 

rates of 72.4% and 76.6% respectively during the same time.
19

  

Considering the slave revolt in St. Domingue in 1791 where free blacks and 

slaves outnumbered whites 15:1, fear of the exponential growth of the slave population in 

the United States made the paranoia of slave revolts infectious in the minds of 

slaveholders and legislators of the South, including the Founders.
20

 George Washington, 

in a letter to Marquis de Lafayette dated May 10, 1786 wrote, “to set the slaves afloat at 

once would, I really believe, be productive of much inconvenience and mischief.”
21

  

Not only for fear of revolt, some colonists also believed Blacks and whites were 

naturally unfit to cohabitate. To varying degrees, the Founders asserted that when 

emancipated, at the least, free Blacks should be deported from Southern States and at 

most, should be completely expelled from the geographic bounds of the Union. Jefferson 

wrote, “the deep-rooted prejudices entertained by whites” and the “ten thousand 

recollections, by the blacks, of the injuries they have sustained . . . distinctions which 

nature has made; and many other circumstances will divide us into parties and produce 

convulsions which will probably never end but in the extermination of our or the other 
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race.”
22

 Therefore, Jefferson favored the solution of creating a country or colony 

specifically for Blacks. He advocates, “sending them out with arms, implements of 

household . . . seeds, animals, etc., to declare them a free and independent people and 

extend to them our alliance and protection, to induce them to migrate hither.”
23

 

 Thus, we see that during the early stages of American independence, the Founders 

did not view enslaved Africans as part of the new nation being formed. They viewed 

enslaved Africans as a separate race, and thought them unfit for living freely in America.  

 

The Constitution 

Opinions on the slavery issue caused a dichotomy of the national will and 

conscience during and immediately following the debate on the ratification of the 

Constitution. There were three important slavery questions for debate at the 

Constitutional Convention in May 1787: (1) whether slaves were just property, or human 

beings as well, (2) should slaves be considered for representation in Congress, and (3) 

should the importation of slaves cease immediately, or at some date in the future?
24

  

Many anti-slavery supporters, seizing on the opportunity to use the Constitution to 

correct the shortcomings of the Declaration of Independence took a hardline stance 

during the Constitutional debate. They invoked the seeming inconsistency between 

slavery and liberty. James Madison and other anti-slavery delegates wanted to write the 

Constitution to allow for the “rapid erasure of the blot from our republican character.”
25

 

In regards to the question of whether slaves were property or human beings, some avid 

abolitionists like Benjamin Franklin, President of the Society for Promoting the Abolition 

of Slavery, contended that they were men. He declared in a public address, “slavery is 
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such an atrocious debasement of human nature . . . The unhappy man, who has long been 

treated as a brute animal, too frequently sinks beneath the common standard of the human 

species.” In this statement, Franklin went further than even Jefferson’s omitted passage in 

the Declaration of Independence by referring to slaves as “men” rather than as “a foreign 

people.”
26

 

Southern delegates fought to protect the peculiar institution in the Constitution by 

reserving private property and policing matters to the States, rather than allowing the 

Federal government the authority over those issues. They argued that slaves were private 

property, and as such, the Constitution, should not deprive the citizens or the States of 

their property by granting the Federal government powers to prohibit slavery.
27

 During 

the Constitutional Convention, the representative from South Carolina, Charles Pinckney 

said, “South Carolina can never receive the plan if it prohibits the slave trade. In every 

proposed extension of the powers of Congress, that state has expressly and watchfully 

excepted that of meddling with the importation of negroes. If the States be all left at 

liberty on this subject, South Carolina may perhaps, by degrees, do of herself what is 

wished, as Virginia and Maryland already have done.”
28

 Thus, Pinckney established what 

will become a trademark argument of the Southern States, that the slave trade and slavery 

may be prohibited, but the right to prohibit it is reserved to the States.   

With the goal of forming a workable government in mind, the delegates struck a 

compromise palatable to the sectional and political interests of the North and South. The 

product was Article I, Section 9, later referred to colloquially as the Slave Trade Clause. 

This clause provided that, “the migration or importation of such persons of the States 

now existing shall think proper to admit, shall not be prohibited by the Congress prior to 
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the year one thousand eight hundred and eight (1808),” twenty years from the adoption of 

the Constitution.
29

 In an eloquent and politically tactful “punt,” the delegation deferred 

the issue to a later date, because adopting a working constitution was the primary goal of 

the conference. Nevertheless, in Congress’ first opportunity to legally define slaves as 

“persons,” “property,” or foreign agents, they failed to articulate a definite status of 

imported slaves in relation to the American citizenry.  

On the issue of the representation of slaves in Congress, Southerners ironically 

argued that slaves should be counted as free men, and Northerners argued that slaves 

should be counted as property.
30

 Both sides likely inverted their previous arguments 

about the status of slaves in this respect, because Southern States wanted to maintain the 

political advantage of large representation in the lower house of Congress, where 

representation is apportioned according to the population. If the South claimed slaves 

within their population, they could dominate the House of Representatives. Northern 

States wished to check Southern political power so the North ironically argued that slaves 

shouldn’t count as property. The delegation eventually agreed that representation in the 

lower House of Congress would be apportioned according to economic wealth. With no 

index or matrix of economic wealth satisfactory to the body, they chose the best 

alternative – a formula for wealth producing capacity. The delegation agreed that a 

slave’s wealth-producing capacity was three-fifths that of a white person. The Three-

Fifths Compromise would thus count the total white population plus three-fifths of the 

total slave population as a formula to calculate the State’s economic wealth and 

determine that State’s representatives in the House of Representatives. The language of 

Article I, Section 2, known as the Three Fifths Clause reads, “Representatives and direct 
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Taxes shall be apportioned among the several States which may be included within this 

Union, according to their respective Numbers, which shall be determined by adding the 

whole Number of free Persons, including those bound to service for a Term of Years, and 

excluding Indians not taxed, three-fifths [of] all other Persons.”
31

  

Debunking the common misconception, although the Three-Fifths Clause 

displayed disregard to the value of Blacks’ lives, it did not declare that a slave was three-

fifths of a person, nor declare slaves strictly as property. Rather, as James Madison 

argued in Federalist 54, “they partake in both these qualities . . . in some respects as 

persons, in some respects as property.”
32

 Thus, Don E. Fehrenbacher wrote, “in the 

apportionment of representation and direct taxes, slaves were not treated as property any 

more than free persons were treated as property, but both were regarded in part as 

measurements of wealth.”
33

 So, again we see that the Constitution remains inconclusive 

on defining the status of slaves in the Republic. 

Lastly, how were private citizens to live, work, and travel in a Union in which 

slavery was permitted in one half, and becoming widely prohibited in the other? The 

Republic appeared to be developing along two different trajectories – with some States 

seeking to abolish the institution of slavery, while others sought to expand it. The South 

feared that should a slave escape to a State whose law prohibited slavery, local judges 

could interpret those local laws to supersede the slaveholder’s property right and inhibit 

their legal right to recover and retrieve their slave. Therefore, the Southern States were 

adamant that for the Union to function with both slave-holding States and free States, a 

Fugitive Slave Clause must necessarily be adopted, so when slaveholders made the 
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decision to join the Union, they could be confident that their property rights would not be 

infringed.
34

  

Eventually, the delegates adopted a Fugitive Slave Clause, but it fell far short of 

declaring slaves as property, or asserting that slaveholders held any rights with regard to 

them. It read, “no person held to service or labour in one State, under the laws therof, 

escaping into another, shall, in consequence of any law or regulation therein, be 

discharged from such service or labour, but shall be delivered up on claim of the party to 

whom such service of labour may be due.”
35

 The ambiguity of this clause would 

ultimately weaken its effect. It fails to specifically identify the laborers as “slaves,” thus it 

could also conceivable apply to indentured servants and other laborers who were not in 

bondage. If it was in fact referring to slaves, it referred to them as ‘persons.’ Furthermore, 

the Fugitive Slave Clause did not assert a slave owner’s active property right to claim his 

slave. Rather, the clause used a passive voice to indicate that the laborer shall be 

delivered to the claimant, leaving the return-procedure and enforcement of the clause 

unclear. 

So, we see that slavery is only alluded to in the Constitution three times: the 

International Slave Trade Clause, (Article I, Section 9), the Three-Fifths Clause (Article 

I, Section 2), and the Fugitive Slave Clause (Article IV, Section 2), yet the actual word 

“slave” is not mentioned once. The ambiguity of the language leads modern scholars to 

conclude that the Constitution was neutral on the issue of domestic slavery. The primary 

source of law did not explicitly clothe slaves with a distinct position as chattel property, 

or slave owners with enumerated rights in regards to the other. Likewise, the governing 

document for the nation did not expressly grant powers to the States, or the Federal 
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government to prohibit or protect the institution. The “Framers’ intent” further 

complicates this perplexity, because, as we have seen, the Framers held diametrically 

opposed positions on the issue.  

Ambiguous law and conflicting intent are both extremely problematic for the 

Federal Judiciary, which relies upon the critical interpretation of the Constitution to reach 

legal decisions to determine what the law is. How could the Taney Court determine the 

constitutional status of a group of persons not even mentioned within the document? How 

could Blacks consider themselves as Americans if the country was predicated upon 

protecting the white person’s right to enslave him? How were Blacks, or the Court to 

reconcile Founders’ opposing visions for the Republic with regard to slavery? What of 

the inherent logical contradiction of the previous sentence, asserting a “Republic with 

regard to slavery?” Here, we see the introduction of the hermeneutical challenge that 

plagued Blacks and the Supreme Court in Dred Scott to determine who Blacks were in 

the United States. 
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CHAPTER II 

THE POLITICS OF SLAVERY 

From 1787 to 1854, Congress inconsistently adapted its perceived authority under 

the Constitution to regulate slavery. As a result, we see shifts in the Federal 

Government’s official policy regarding slavery change from Prohibition, to Non-

Intervention, to Popular Sovereignty. The Federal Government’s failure to reach a 

coherent policy regarding the status of African-Americans in the Constitution resulted in 

tumultuous political conflict and inconsistent legal interpretations. This Chapter, will 

explore the development and legality of the Federal Government’s three policies toward 

slavery: Prohibition, Non-Intervention, and Popular Sovereignty which the Taney Court 

was asked to review. Secondly, it will show that the Federal Government’s disjointed and 

contradictory policies toward slavery placed the United States itself in an existential 

dilemma, and plunged the Taney Court into the political battle it was asked to adjudicate 

in Dred Scott. Finally, the embittered political dispute developed a dialectic historical 

narrative that many Blacks interpreted as evidence that they did not and could never exist 

as free and equal participants in the American political body. 
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The Northwest Ordinance (1787) And Prohibition 

 

The Treaty of Paris, signed in 1783 between the United States and Britain 

officially ended the Revolutionary War. Previously, Great Britain claimed land in the 

northwest Ohio River Valley as part of its Canadian holdings. However, as part of the 

terms of the treaty, Britain ceded its claims to all territory from the Appalachian 

mountains to the Mississippi River. Under the decentralized powers of the Articles of 

Confederation, the newly acquired territory became the possession of the individual and 

sovereign States. Thus, the new Confederation government could not begin the 
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administration or development of the new territory until it was given permission by the 

States through an official act of cession. 

From 1783 to 1787, various States passed acts of cession to renounce their claims 

to all land northwest of the Ohio River. This created a pocket of territory in the trans-

Appalachian region northwest of the Ohio River. This territory, named the Northwest 

Territory, came under the control of the Confederation Government. 

The Confederation Congress was now responsible for developing a uniform 

process by which portions of the territory could apply for statehood, and the terms and 

conditions to which they must agree in exchange for admission. A committee headed by 

Thomas Jefferson proposed a “plan for the temporary government of the Western 

territory.” Jefferson’s 1784 proposal attempted to abolish slavery in the Territories. He 

wrote in the proposal,  “after the year 1800 of the Christian era, there shall be neither 

slavery nor involuntary servitude in any of the said states, otherwise than in punishment 

of crimes, whereof the party shall have been duly convicted to have been personally 

guilty.” However, on April 19, 1784 a North Carolina delegate moved to strike the 

antislavery provision. The amendment only gained support of 6 States, and it did not 

meet the majority 7 State threshold required to carry a vote. Jefferson’s measure to 

explicitly prohibit slavery from the Northwest Territory failed, but its narrow defeat 

indicates how divided the Union was on slavery in the Territories. Thus, the Northwest 

Ordinance of 1784 under the Articles of Confederation did not make a global 

determination on the legality of slavery in new States admitted into the Union.
1
 

As the States began drafting a new system of government, the Constitution, a 

committee headed by James Monroe also began reworking another version of the 
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Northwest Ordinance. In this revised Northwest Ordinance, Nathan Dane of 

Massachusetts proposed the following amendment: 

 There shall be neither Slavery nor involuntary Servitude in the said  
  territory otherwise than in punishment of the crimes, whereof the party  

  shall have been duly convicted; provided always that any person   

  escaping into the same, from whom labor or service is lawfully claimed  
  in any one of the original States, such fugitive may be lawfully reclaimed  

  and conveyed to the person claiming his or her labor as aforesaid.
2
 

 
Thus, Dane’s anti-slavery amendment mirrored Jefferson’s, but it contained a key 

fugitive slave provision, which settled the minds of Southern slave-holding delegates. 

The Dane Amendment passed by unanimous approval of the eight States present for the 

vote. 
3
 

By the time the Northwest Ordinance was passed in 1787, a large portion of the 

country had adopted statewide prohibitions of slavery. All of the New England States at 

the time (Massachusetts, New Hampshire, Rhode Island) and a few Mid-Atlantic States 

(Pennsylvania and Connecticut) had passed State legislation for the prohibition of slavery 

by gradual emancipation.
4
 The Northwest Ordinance of 1787 added the Northwest 

Territory to the portion of the country where slavery was prohibited. 

While the Northwest Ordinance prohibited slavery, the federally appointed 

Governor of the Northwest Territory, Arthur St. Clair, interpreted the provision as to not 

apply to slaves already living in the Northwest Territory prior to when Congress 

approved the Northwest Ordinance. This would risk claims from the Southern States that 

those slaveholders living in the Northwest Territory were deprived of their property 

without due process. In defense of his interpretation, St. Clair spoke on the Northwest 

Ordinance as the “constitution” of the Territory, stating, “had the Constitution the effect 

to liberate those persons who were slaves by the former laws, as no compensation is 
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provided to their owners, it would be an act of the Government arbitrarily depriving a 

part of the people of a part of their property.”
5
 It also might have caused a mass exodus of 

slaveholders currently living in the Territory, decreasing its population and delaying the 

Territory reaching the critical mass of 60,000 people necessary for statehood. So, 

although the Northwest Ordinance prevented the further introduction of slaves into the 

Northwest Territory, slaves already held in the Northwest Territory remained in bondage. 

Furthermore, the Federal Government established its first policy toward slavery in the 

Territories as Prohibition.  

 

The Southwest Ordinance And Non-Intervention (1790) 

Congress then looked to organize the western holdings of the Southern States into 

Federal Territories. In December 1789, North Carolina ceded its western land to the 

Federal Government on the condition that “no regulation be made or to be made shall 

tend to emancipate slaves.”
6
 Thus, using the Northwest Ordinance as a template, the 

Congress passed the Southwest Ordinance in 1790, with the omission of the anti-slavery 

clause. Without formally prohibiting slavery in the Southwest Territory, the Federal 

Government in effect deferred the slavery question to the local population and local 

government, a policy which would later be termed as Non-Intervention. In addition, by 

not expressly forbidding slavery in the Southwest Territory, the Federal Government 

implicitly created two policies in regards to slavery. North of the Ohio River, the Federal 

Government’s policy was Prohibition; south of the Ohio River was Non-Intervention. 

The Federal Government secured the remaining Southwest Territory in 1802 

when Georgia renounced its claim to its western lands extending to the Mississippi River, 
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including the Yazoo land strip (what would later become Mississippi and Alabama). The 

language of the cession included a provision similar to North Carolina, in which there 

could be no prohibition of slavery in the lands it ceded (see Fig. 3).
7
 By 1819, with the 

admission of Alabama into the Union, the Federal Government officially admitted all of 

the Southwest Territory into statehood.  

At least for a time, it appeared that the country had struck a balance between anti-

slavery and pro-slavery forces. The lands North of the Ohio River were generally free 

States (with the exception of those slaves grandfathered-in prior to the Northwest 

Ordinance), and those lands south of the Ohio River were States where the Federal 

Government did not intervene to prohibit slavery. However, this balance was jeopardized 

with the addition of the single largest territorial acquisition in United States history to that 

point, the Louisiana Purchase.  
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The Missouri Compromise And Non-Intervention (1820) 

 

 
The Louisiana Purchase was negotiated under the presidency of Thomas 

Jefferson, the man who attempted to prohibit slavery in the territories in 1784. The newly 

acquired territory included the Port of New Orleans, one of the busiest international slave 

ports in North America. However the rest of the Territory (later called the Missouri 

Territory) was incorporated by organic act in 1803 with no reference at all to the slavery 

prohibition of the Northwest Ordinance.
8
 If the anti-slavery provisions of the Northwest 

Ordinance were ineffective at prohibiting slavery in Illinois and Indiana where slaves 

were grandfathered in, the hopes of anti-slavery forces keeping slavery out of the 

Missouri Territory, where the Federal Government was declining to intervene, seemed 

dim.  
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 Missouri, the first district from the Missouri Territory to be considered for 

statehood out of the Louisiana Purchase realized the fears of anti-slavery proponents and 

brought the rising political conflict over slavery to a dramatic showdown. As Missouri 

sought admission to the Union with no slavery restriction, its proposed borders could 

have extended the institution of slavery 200 miles north of the Ohio River to 40° 35’ N, 

within the same latitudinal range as Pennsylvania, and bordering the State of Illinois 

where anti-slavery forces struggled to eradicate the institution completely. 

 The House began consideration of a bill to grant Missouri statehood on February 

10, 1819.
9
 When Representative James Tallmadge from New York attached an anti-

slavery amendment, he made the first attempt to restrict slavery in the Western 

Territories.
10

 The Tallmadge Amendment was ultimately defeated in the House of 

Representatives, but the political move sparked such furious debate from pro-slavery and 

anti-slavery forces, the House and Senate could not both agree to the terms of Missouri’s 

admission. Both sides dug their feet in on this issue, because the admission of Missouri 

carried implications for all future States carved out of the Missouri Territory.  

The attempted prohibition of slavery in the Territories enflamed the passions of 

the Southern delegation. Preempting the question before the Taney Court in Dred Scott, 

several Southerners brought forth the first constitutional challenge to the Federal 

Government’s power to forbid slavery in the Western Territory. Leaders of this 

movement included Framers of the Constitution Thomas Jefferson and John Madison.
11

 It 

was clear that the South would rather dissolve the Union than tacitly comply with being 

geographically sequestered to the Southeast region of the county, and politically 

marginalized by anti-slavery States. Representative Thomas Cobb from Georgia 
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threatened war, exclaiming, “we have kindled a fire which . . . seas of blood can only 

extinguish.”
12

 

On January 3, 1820, Senator Jesse B. Thomas from Illinois proposed an 

amendment to the admission of Missouri such that slavery be “forever prohibited in the 

remainder of the Louisiana cession lying north of the 36° 30’ parallel.” Essentially, this 

amounted to limiting Missouri as the only slave State north of that parallel. The Senate 

passed this amendment, and offered a deal where Missouri would be the only slave State 

north of the parallel, if the House would remove the Tallmadge Amendment proposing to 

prohibit slavery in the whole Territory. The House conceded, and voted to remove the 

anti-slavery prohibition from the Missouri bill.  

Furthermore, the key negotiation brokered by Senator Henry Clay from Kentucky 

linked the admission of Maine with Missouri in a single bill. This bill would admit both 

as States without any restrictions on slavery, leaving the question to the local populations 

to decide when drafting their State constitutions.
13

 When Congress agreed to Clay’s 

proposal and admitted Maine and Missouri in 1820, the Missouri Compromise was 

complete. The Federal Government prohibited slavery north of the 36° 30’ parallel in the 

Missouri Territory. Both Missouri and Maine were admitted into the Union. Missouri and 

every State thereafter admitted south of the 36° 30’ parallel would have the ability to 

decide for itself whether to prohibit slavery in that State.
14

 

Although both sides of the slavery debate were temporarily appeased, there were 

immediate skepticisms on both sides about the constitutional legality of the Missouri 

Compromise, which would not allow the slavery issue to truly be settled. Southerners 

continued to question the constitutional authority of the Federal Government to prohibit 
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slavery in the territories – which of the enumerated powers of the Federal Government 

granted Congress the power to prohibit slavery? By agreeing to the Thomas Amendment, 

the South conceded the Federal Government’s power to prohibit slavery in the Northern 

half of the Missouri Territory. Southerners wondered whether they had consented to a 

power which the Federal Government could use in the future against them. If the United 

States were to acquire additional land beyond the Missouri Territory, could the Federal 

Government prohibit slavery in the entire territory? 

On the other hand, the anti-slavery forces took issue with the State constitution 

that Missouri presented on November 16, 1820. Missouri’s proposed constitution forbade 

free Blacks and mulattoes from entering the State. Some Northerners argued that this 

violated the Comity Clause of the Constitution, which guaranteed that “citizens of each 

state shall be entitled to privileges and immunities of the citizens of several states,” 

because free Blacks were “recognized in the language of the law as falling within the 

circle of citizenship, broadly defined . . . especially during the early decades of national 

independence.”
15

 Thus, Missouri’s constitution was voted down in the House.  

Henry Clay then facilitated another agreement, known as the 2
nd

 Missouri 

Compromise. This consisted of a resolution declaring that the Missouri constitution “shall 

never be construed to authorize the passage of any law and no law shall be passed in 

conformity thereto, by which any citizen of either of the states in the union shall be 

excluded from the enjoyment of the privileges and immunities to which such citizen is 

entitled under the Constitution.”
16

 Clay’s resolution passed both Houses of Congress. 

However, this begged the question, who was considered a citizen by the Federal 

Government? Additionally, what privileges and immunities did the Federal Government 
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recognize that each citizen possessed? Could free Blacks meet the qualifications for 

Federal citizenship? If so, was their freedom a “privilege or immunity,” which demanded 

reciprocity by the States? 

Thus, when the Federal Government passed the Missouri Compromise, it 

implicitly adopted the policy of Non-Intervention. This policy in effect, left slavery 

decisions up to the local population.  This would later be demanded as a constitutional 

requirement under the doctrine of Popular Sovereignty. The question still remained, was 

the power to regulate slavery in the Territories rightfully possessed by the Federal 

Government to concede to States as it chose? Or did that power rightfully lay with the 

States in the first place? These questions attacking the fundamental legal authority of 

Congress’ compromise fed anxieties and paranoia of both anti-slavery and pro-slavery 

forces. In ten short years after the Missouri Compromise, the United States slave 

population increased to 2.5 million.
17

 The country seemed poised to annex Texas and 

more land West of the Missouri Territory. This would require the Federal Government to 

again make a determination on the slavery issue and change the balance of pro-slavery 

and anti-slavery political power.  

 

The Kansas Nebraska Act and Popular Sovereignty (1854) 

When Texas requested annexation in 1836 as a slave-holding republic, it plunged 

the United States back into a contentious debate with critical implications for the future 

of slavery. The annexation proposal also stipulated that any future States created out of 

the Texas lands which lay South of the Missouri Compromise Line must be “admitted 

into the Union with or without slavery, as the people may desire.” This politically 
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charged provision would force the Federal Government to concede the power to prohibit 

slavery to the States, even if the Federal Government was itself constitutionally 

empowered to prohibit it.  It further added to confusion over whether the Federal 

Government even held the power to regulate slavery at all. Did the Federal Government 

possess the power to regulate slavery in the Territories, merely conferring that power to 

the Territories upon statehood? Or would this be a declaration that the States, and not the 

Federal Government rightfully possessed the power to prohibit slavery? 

Senator John C. Calhoun from South Carolina, a leader of the Southern 

opposition, rejected the assertion that the Federal Government possessed the power to 

abolish slavery in the Territories or States. Calhoun developed a political theory to flesh 

out his proposition. Senator Calhoun argued that the Federal Government was not 

sovereign over the States, but that Congress, as a branch of the Federal Government, was 

merely the “common agent” of the States who were truly the sovereign entities.
18

 

Because the States were truly sovereign, the Territories were the common property of the 

States, not the Federal Government.
19

 In Calhoun’s view, Congress was merely the 

trustee who acted out of fiduciary duty toward the States to care for that common 

property. Thus, Congress being merely responsible for executing the will and interests of 

the States, it had no power to prevent the citizens of the sovereign States from emigrating 

with their property (i.e. slaves) into the common land.  

Consistent with Senator John Calhoun’s position, Senator Stephen Douglas 

introduced the Kansas-Nebraska Act, in 1854 to determine the status of slavery in 

additional lands acquired from France in the Louisiana Purchase. This was the first piece 

of legislation to explicitly posit Popular Sovereignty’s constitutional limits to the Federal 
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Government’s power to regulate slavery in the Territories. The language of the Act 

declared that its true intent was to “not legislate slavery into any Territory or State, nor to 

exclude it therefrom, but to leave the people thereof perfectly free to form and regulate 

their domestic institutions in their own way, subject only to the Constitution of the United 

States.”
20

 This was a new and revolutionary policy, which had never been attempted to 

this point in United States history. Although several States were allowed to determine for 

themselves whether to permit slavery under the Southwest Ordinance, Missouri 

Compromise, and Compromise of 1850, the Kansas-Nebraska Act was the first assertion 

that the power to determine the question of slavery was constitutionally reserved to the 

States. In other words, Douglas argued that although the Federal Government affirmed 

that States could determine slavery for themselves on prior occasions, in those previous 

instances, the Federal Government was not granting that authority to the States, because 

the Federal Government never possessed that power in the first place.
21

  

Douglas further defended his interpretation of the Constitution, which introduced 

Popular Sovereignty and thereby added to the confusion, frustration, and conflict over the 

legality of slavery in the Territories. Douglas’ argument began with questioning the 

Federal Government’s power to govern the Territories in general. He argued that the 

power to govern the territories could not be derived from simple necessity. Rather, the 

authority must be implied from the expressly delegated power to admit new States. If the 

Federal Government indeed drew its power to regulate slavery from its power to admit 

new States, that meant the Territories were essentially incipient States. Therefore, 

pursuant to the rule of State equality, the Territories had equal rights and privileges as all 

other States.
22

 The original thirteen States got to decide in their State legislatures whether 
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to prohibit or allow slavery. Thus, the organic act for a Territory could, “contain no 

provision or restriction which would destroy or impair the equality of the proposed State 

with the original States, or impose any limitation upon its sovereignty which the 

Constitution has not placed on all the States.”
23

  Since the Constitution did not place a 

slavery prohibition upon any of the original thirteen States, the organic acts creating the 

Territories must “leave the people [of the territories] entirely free to form and regulate 

their domestic institutions and internal concerns in their own way, subject only to the 

Constitution of the United States.”
24

 Douglas maintained, “a law passed by the national 

legislature to operate locally upon a people not represented . . . will always remain 

practically a dead letter upon the statute book, if it be in opposition to the wishes and 

supposed interests of those who are to be affected by it, and at the same time charged 

with its execution.”
25

 

In the early 1850’s, the Republican Party developed in its precursory stages 

determined to stop the spread of slavery in the West, and in opposition to the policies of 

Stephen Douglas and the Democratic Party. Attracting many Free-Soilers and Whigs who 

opposed slavery and supported a strong Federal government, the Republicans maintained 

that pursuant to the Constitution, the Federal Government could, and ought to prohibit 

slavery in the Territories.
26

 Supreme Court Justice John McLean was one of the leaders 

of the conservative wing of the Republican Party, and also a Justice on the Taney Court 

during the Dred Scott case. Prior to the case, McLean argued that the Constitution 

conferred upon Congress, “sovereign powers over the Territories of the United States for 

their government,” and that in exercise of these powers it was both the right and duty of 

Congress to “prohibit slavery in the Territories, those twin relics of barbarism – 
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Polygamy and Slavery.”
27

 Furthermore, many still saw the institution of slavery as 

repugnant to the republican ideals of the Constitution, and a glaring hypocrisy of the 

United States as it rose to prominence on the world stage.  

Furthermore, the nation was developing a clear divide along sectional interests. 

The institution of slavery had caused the United States to develop into two different 

nations, one free, one slave-holding. The United States was undergoing an existential 

crisis. The Union was unsure whether it was a republican nation, a slave-holding nation, 

or even whether those two concepts were mutually exclusive. Furthermore, the Federal 

policy toward slavery was also a contradictory dichotomy. In the Northwest Ordinance 

and Missouri Compromise, the Federal Government claimed the power to prohibit 

slavery north of the 36° 30’ parallel. However in the Kansas-Nebraska Act, Congress 

declared that the power to regulate slavery rested with the States, not the Federal 

Government. Unfortunately, those most affected by the existential crisis stemming from 

the political conflict were the actual slaves living in the United States, as their legal status 

remained unclear.  

The questions contained within the dilemma of slavery in the Territories were 

critical to the identity of the Republic, and to the identity of an entire race. It will become 

apparent in Chapter III that  considering the buildup of sectional and political tension in 

the United States over the issue of slavery, the Taney Court was fully aware that their 

legal findings in regards to these issues held the Union in the balance. We will see that 

the Taney Court’s opinion was not an objective legal finding, but rather a politically 

charged manifesto to avert the impending dissolution of the Union. In order to save the 

Union, the Taney Court adopted an interpretation of the Constitution and a narrative of 
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the American founding which was amenable to the Southern slave-holding States, 

claiming as a casualty the legal freedom of African-Americans as citizens, and creating 

an irreparable dissonance in the African-American self-identity.  
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CHAPTER III 

DRED SCOTT V. SANDFORD:  

THE ROAD TO THE SUPREME COURT 

 
“Can a negro, whose ancestors were imported into this county, and sold as slaves, 

become a member of the political community formed and brought into existence by the 

Constitution of the United States, and as such become entitled to all the rights, and 

privileges, and immunities guaranteed by that instrument to the citizen?”
1
 When the 

Supreme Court decided the case Scott v. Sandford in 1857, it answered an emphatic “no.” 

This ruling stripped an entire population of Black people in America from their 

membership in the American political community, and legally denied their status as 

human beings. Through a historical analysis from the colonial period, to American 

independence, and the ratification of the Constitution, the Supreme Court concluded that 

at its core, the new American political body was not created to include Blacks. In an 

inflammatory opinion, Chief Justice Roger Taney, speaking for the majority declared that 

the Framers did not regard Blacks as constitutive members in the American Republic, or 

even as people at all. Rather, the highest court in the land concluded that the Framers 

constructed the Constitution to protect the rights of white males to own, control, and 

exploit Blacks as private property. Blacks had no positive rights or independent status 

under the law; they existed to be owned. Therefore, in the civil and political institutions 

of the United States, while “all men were created equal” under the law, Blacks were 

nothing under the law. 

How could some of the most brilliant legal minds of the time, reach such a 

conclusion? How could Justices selected to be neutral and detached, reach such a 

politically toxic decision? What did the Court seek to gain from this ruling? Most 
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importantly, how could what Alexander Hamilton called “the least dangerous branch” re-

write the history of three million people, and deface their identity? 

Before the Supreme Court made this appalling ruling, the fact pattern of the case 

had been developing for twenty years. When the Supreme Court ruled on the case in 

1857, Dred Scott had gone through a tumultuous, complex litigation process in various 

jurisdictions and against several parties. It is important to trace the history of litigation 

regarding this case to understand how and under what circumstances it arrived to the 

Supreme Court.
2
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Dred Scott v. Sandford 

Key Players

 

 Plaintiff Key Players: 

 Dred Scott – Plaintiff 
 

 Harriett Scott - Dred Scott’s wife 

 
 Eliza Scott – The Scotts’ elder 

 daughter 

 
 Samuel M. Bay – The Scotts’ 

 attorney 

 

 

Defendant Key Players: 

Dr. John Emerson – Dred Scott’s owner  

Eliza Scott – Dr. Emerson’s wife; Dred 

Scott’s owner; Defendant named in suit  
 

John F.A. Sanford – Eliza’s brother; 

Executor of Dr. Emerson’s estate 
 

Samuel Russell – Dred Scott’s alleged 

temporary owner
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Dred Scott v. Sandford 

History Of Litigation
3
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Summary of Facts 

According to the statement of facts submitted by the parties in the arguments 

before the Supreme Court, the narrative begins in 1834, as Dred Scott, a Black slave is 

stipulated to have been owned by Dr. John Emerson, a white man and surgeon in the 

United States Army. On December 1, 1833 Dr. Emerson was reassigned to a post at Fort 

Armstrong in Rock Island, Illinois. When he relocated there that same year, he took Dred 

Scott with him. The two remained in Illinois until May 1836. 

Dr. Emerson was reassigned again on May 8, 1836 to Fort Snelling, in the upper 

Louisiana Territory, which the United States had acquired in 1803 as part of the 

Louisiana Purchase. More specifically, Fort Snelling was situated in the Wisconsin 

Territory where Congress prohibited slavery pursuant to the Missouri Compromise of 

1820. While in Wisconsin in 1836, Dr. Emerson purchased another slave named Harriet 

Robinson from a major in the U.S. Army, who appears on the historical record only by 

his last name, Taliaferro. Dred Scott and Harriet Robinson married in that same year with 

the consent of Dr. Emerson, who officiated the matrimonial ceremony. 

Dr. Emerson was transferred from Wisconsin to the Jefferson Barracks in St. 

Louis, Missouri on October 20, 1837. However, this time he left Dred Scott and Harriet 

Scott behind. Upon arriving to Missouri, Emerson was immediately transferred to Fort 

Jesup, Louisiana, where he arrived on November 22, 1837. During Dr. Emerson’s time in 

Louisiana, he met Eliza Sandford and married her on February 6, 1838. At this point, Dr. 

Emerson called for Dred Scott and Harriet Scott to join him and his wife Eliza in Fort 

Jesup, Louisiana in April of 1838. 
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Dr. Emerson was travelling back to Wisconsin in October 1838 on orders of 

reassignment accompanied by his wife Eliza Emerson, as well as Dred and Harriet Scott. 

During the trip to Wisconsin, Harriet Scott gave birth to her and Dred Scott’s daughter, 

Eliza Scott while aboard a steamship sailing on the Mississippi River. At the time Eliza 

Scott was born, the steamship was north of the 36° 30’ parallel. Therefore, Eliza Scott 

was born in territory where slavery was prohibited pursuant to the Missouri Compromise. 

Dr. Emerson was transferred one last time to Florida on May 29, 1840. This 

time, he elected to leave his wife Eliza Emerson, and his slaves Dred Scott, Harriet Scott, 

and their child, Eliza Scott behind in Wisconsin. After arriving in Florida, Dr. Emerson 

put in yet another request for transfer. However, the United States Army staff grew 

frustrated with Dr. Emerson’s petulant requests for transfer. Instead of granting his 

request, they issued to him an honorable discharge from duty in 1842. Dr. Emerson then 

returned to St. Louis, Missouri. He moved one final time to Davenport in the Iowa 

Territory before falling ill in 1843. He signed his will on December 29, 1843 leaving his 

entire estate to his wife, Eliza Emerson, authorizing her to sell any part of his estate to 

use for his or his daughter, Henrietta Emerson’s maintenance. Dr. Emerson named 

Eliza’s brother-in-law, John F.A. Sanford as executor of his will, although it is unclear if 

Sanford actually participated in any of the usual duties of the executor, such as the sale of 

Emerson’s estate according to the terms of the will. Additionally, Dr. Emerson did not 

list the Scotts on the Missouri inventory of his will, and the Iowa inventory was lost and 

never recovered. So, when Dr. Emerson died in December 1843, it is unclear whether he 

listed the Scotts as part of his estate, whether he actually executed the legal transfer of the 

Scotts, and who assumed ownership over them. 
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At the time of Dr. Emerson’s death, it is uncertain where the Scotts were. It is 

unlikely that the Scotts were with the Emersons in Iowa, because slavery was forbidden 

in the Iowa Territory. Some evidence suggests that Dred Scott had been loaned to Eliza 

Emerson’s brother-in law, Captain Bainbridge of the U.S. Army, and was in Texas at the 

time of Dr. Emerson’s death. Nevertheless, Dred Scott returned to Missouri by March of 

1846, although it is unclear whether he returned as a freeman or slave; and if as a slave, 

under who’s ownership. 

It is clear that Dred Scott believed himself to be emancipated when he returned 

to Missouri in March 1846, because when Eliza Emerson hired Dred and Harriet Scott 

out to Samuel Russell that month, Dred Scott objected and asserted his status as a 

freeman. On April 6, 1846 Dred Scott and Harriet Scott filed separate petitions against 

Eliza Emerson in Missouri State Circuit Court to obtain their freedom, under the cases 

named Dred Scott v. Eliza Emerson and Harriet Scott v Eliza Emerson.  

The Scotts based their suit on a Missouri statute which provided that any 

person, black or white, held in wrongful enslavement could sue for their freedom. The 

statute required that the plaintiff bring a claim of false imprisonment with two distinct 

elements: at the time of the act the plaintiff was and remained a free person; and that the 

defendant held and continued to hold him in slavery. In their initial pleadings, Dred and 

Harriet Scott asserted that their previous master had travelled with them to the State of 

Illinois and Territory of Wisconsin where slavery was prohibited. Although they re-

entered the slave State of Missouri, they argued when they entered free territory, the 

bonds of slavery were forever and permanently broken and did not reattach upon their 

return to Missouri.  



 

40 
 

The original case, Dred Scott v. Emerson was tried at the Missouri State Circuit 

Court, and decided in favor of Eliza Emerson. The case was granted a retrial, at the 

Missouri State Circuit Court level, but was first sent to the Missouri State Supreme Court 

to rule on a procedural hearing. After ruling on the hearing, the case was retried at the 

Missouri State Circuit Court, where the judge found in favor of Dred Scott. It bounced to 

the Missouri State Supreme Court again on appeal, where the court of last resort for the 

State of Missouri found in favor of Eliza Emerson.  

Dred Scott’s attorney, Samuel Mansfield Bay, then decided to file a new suit at 

in U.S. Circuit Court to seek a tactical advantage in jurisdiction at the Federal level. He 

named a new defendant, John F.A. Sandford, (Eliza Emerson’s brother, and the executor 

of Dr. Emerson’s will) a citizen of New York, and purported that Dred Scott had standing 

to sue as a citizen of Missouri. The U.S. Circuit Court found in favor of Sandford. Bay 

then filed for a writ of certiorari (petition for review) to have the case heard before the 

United States Supreme Court. 
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CHAPTER IV 

DRED SCOTT v. SANDFORD: 

THE SUPREME COURT RULES 

 
Although granted certiorari in 1854, the case was not heard until 1856, after the 

Presidential election of James Buchanan, a Democrat. Chief Justice Taney, speaking for 

the 7-2 majority, delivered an incendiary opinion that altered the course of United States 

history, and fissured the self-identity of Blacks in America. 
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Question 1: Did the  Circuit Court Have Jurisdiction? 

Taney began his opinion by narrowing the complicated facts of the case down to 

three legal questions. First, Question 1: ‘Did the U.S. Circuit Court for Eighth Circuit 

have the jurisdiction to hear and rule on the case?’
1
 Pursuant to Article III, Section 2 of 

the Constitution, Federal Courts have the jurisdiction to hear cases involving citizens of 

different States. Thus, the underlying question was, whether Dred Scott was a citizen. 

In order to determine whether Dred Scott could sue, Taney needed to determine 

whether Dred Scott was a citizen. People can be citizens of the United States under the 

language of the Constitution, or by being citizens of a State. The language of the 

Constitution determines United States citizenship. States have the power to determine the 

requirements for State citizenship. 

First, Taney posed the question regarding Blacks and  U.S. citizenship in his 

opinion as he asked, “Can a negro, whose ancestors were imported into this country, and 

sold as slaves, become a member of the political community formed and brought into 

existence by the Constitution of the United States, and as such become entitled to all the 

rights, and privileges and immunities guaranteed by that instrument to the citizen? One of 

which rights is the privilege of suing in a court of the United States in the cases specified 

in the Constitution.”
2
 In other words, whether the Circuit Court had jurisdiction to hear 

the case was dependent on whether Dred Scott could be considered a U.S. citizen (as the 

Framers envisioned it) under the Constitution.  

Secondly, can Blacks be citizens of a State?
3
 If Dred Scott was a State citizen, this 

would also give him standing in Federal Court, regardless of his Federal citizenship, 

because the parties of the suit would be citizens of different States. Also, pursuant to the 
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Comity Clause, a citizen of one State must be recognized as a citizen in all States.
4
 So, 

Taney had to determine whether the Constitution “puts the power of a single State to 

make [persons of pure African blood] a citizen of the United States, and endue him with 

the full rights of citizenship in every other State without their consent?”
5
 In other words, 

if a State can confer citizenship upon Blacks, are the Federal Government and other 

States bound to recognize that citizenship in their jurisdiction? 

Essentially, Dred Scott’s citizenship had to come from the language of the 

Constitution, or from the State of Missouri. However, if the Court determined that Dred 

Scott did not obtain citizenship from either source, then he could not be a citizen. If Dred 

Scott was not a citizen, then the Circuit Court did not have jurisdiction to hear the case, 

and the answer to Question 1 must be no.  

 

Question 1: Answer 

In his majority opinion, Taney found that the answer to Question 1 to be no; the 

Circuit Court did not have jurisdiction to hear the case. He wrote, “Dred Scott was not a 

citizen of Missouri within the meaning of the Constitution of the United States, and not 

entitled to as such to sue in courts.”
6
  

 

Question 1: Rationale 

Taney relied upon a hermeneutical interpretation of the primary legal documents 

of the Republic to provide the rationale for his decision. He analyzed the Declaration of 

Independence and the Constitution to deduce the Framers’ intended structural design of 

the Republic. He also analyzed State legislation, Federal legislation, and Executive action 
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to examine how the Republic functioned as the Framers’ intended. He determined that 

Dred Scott did not obtain citizenship from either the Constitution, or the State of 

Missouri, because people of pure African blood did not fit the meaning of the term 

“citizen” in the Constitution as the Framers intended it. “We think they are not [citizens 

of the United States],” wrote Taney, “and that they are not included and were not 

intended to be included under the word ‘citizen’ in the Constitution,” pursuant to the 

document’s true intent and meaning when it was adopted.
7
 Therefore, Blacks could claim 

none of the rights and privileges which that instrument provided for and secured to 

citizens of the United States, such as standing to sue in the Circuit Court. 

Having denied United States citizenship to Blacks, Taney continued, “it becomes 

necessary, therefore, to determine who were citizens of the several States when the 

Constitution was adopted. We must inquire who, at that time, were recognized as the 

people or citizens of a State, whose rights and liberties had been outraged by the English 

Government; and who declared their independence and assumed the powers of 

Government to defend their rights by force of arms.”
8
 Taking a similar approach as 

demonstrated in Chapter 1, Taney looked to the inception of the new American nation to 

see whether the authors of the Declaration of Independence included Blacks living within 

the geographic boundaries of the British colonies as parties to that contract which 

proposed to establish new bonds of government. 

At the time the Declaration of Independence was signed, Taney argued that 

historically, Blacks were “regarded as beings of an inferior order, and altogether unfit to 

associate with the white race, either in or social political relations.”
9
 He claimed:  

. . . in the eyes and thoughts of the men who framed the Declaration of 

Independence and established the State Constitutions and Governments, a 
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perpetual and impassable barrier was intended to be erected between the 

white race and the one which they had reduced to slavery, and governed as 
subjects with absolute and despotic power, and which they looked upon as 

so far below them in the scale of created beings, that intermarriages 

between [Blacks and whites] were regarded as unnatural and immoral, and 
punished as crimes.

10
  

 

To that same effect, Taney wrote the prevailing thought regarding Blacks was that 

they were, “so far inferior that they had no rights which the white man were bound to 

respect; and that the negro might justly and lawfully be reduced to slavery for his 

benefit.”
11

 According to Taney, this was an unchallenged “axiom in morals as well as in 

politics, which no one thought of disputing, or supposed to be open to dispute.”
12

 

Taney quoted the language of the Declaration of Independence to show that the 

Founders excluded Blacks from the political community which they intended to form. To 

this effort, Taney argued through a reductio ad absurdum where he assumed a premise to 

be true, and then drew an irresolvable contradiction between that premise and its 

consequence. Thus, he was forced to conclude that the assumed premise cannot be true: 

Assume that the Founders intended to include Blacks within the statement “all men are 

created equal; that they are endowed by their Creator with certain unalienable rights; that 

among them is life, liberty, and the pursuit of happiness.”
13

 That means that the Founders 

intended to extend the natural rights of freedom and liberty in the new political 

community to a group which they had enslaved at the time. However, this consequence is 

a contradiction, because if it were true, “the conduct of the distinguished men who 

framed the Declaration of Independence would have been utterly and fragrantly 

inconsistent with the principles they asserted.” Because Taney refused to believe that the 

Founders could be hypocritical or inconsistent, he argued we must deny the initial 
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premise; it cannot be the case that the Founders clothed Blacks among members of the 

political community who were declaring their unalienable rights and forming a new 

nation, lest we arrive at an irreconcilable inconsistency.  

Taney next turned his attention to the Constitution to provide reasoning for his 

conclusion that Blacks were intended to be property without rights in the American 

Republic. He pointed to two clauses in the Constitution, the International Slave Trade 

Clause (Article I, Section 9), and the Fugitive Slave Clause (Article IV, Section 3).  

Rather than interpret the International Slave Trade Clause as a sign that the 

Framers foresaw the inevitable demise of the peculiar institution after twenty years, 

Taney argued that this clause affirmed the “right to purchase and hold this property”
14

 

instead. Since the Framers could have made the decision to abolish slavery in the 

Constitution, but chose only to prohibit the importation of slaves into the United States 

after a period of twenty years, Taney viewed this as a tacit, if not positive affirmation of 

the practice of domestic slavery. 

Taney took a similarly insular interpretation of the Fugitive Slave Clause. 

Although the clause was so ambiguous that it could be interpreted as applicable to either 

Black slaves or indentured servants of any race, Taney interpreted it only in the context 

of Black slaves. He argued that this clause “upholds the right of the master”
15

 over his 

slave to retrieve escaped slaves from other States. While this is but one of the many 

consequences which could be drawn from the ambiguous wording of the clause, Taney 

treated this scenario as the law’s only effect and definitive intent. 

By analyzing the role of Blacks in the Republic based on these two clauses in the 

Constitution, Taney concluded that the Framers sought to establish a slave-holding 
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Republic where the rights of the master were asserted and protected. In other words, 

Taney argued that Blacks’ were intended to be bought, sold, and commanded in the 

Republic; and they possessed no positive rights. They were physically in the Republic, 

but not members of the Republic. Taney strictly interpreted the text as he believed the 

Framers’ intended it to read, and dismissed contemporary approaches to constitutional 

interpretation which developed after the ratification of the document. For Taney, it would 

be an anachronistic fallacy to accept that contemporary readers could interpret the 

document in any other way save for the Framers’ original intent.  

Taney’s logic also assumed that the Founders did not omit anything from the 

Constitution, nor did they contradict themselves by preaching liberty and practicing 

slavery. Thus, Taney concluded that when the Constitution refers to the blessings of 

liberty and personal rights conferred upon the citizen, these two clauses mean that these 

rights were not intended to be conferred upon Blacks as well. Therefore, Blacks could not 

be citizens of the United States of America. Marginalizing Blacks to an afterthought in 

the Republic, Taney wrote, “it is obvious that [Blacks] were not even in the minds of the 

framers of the Constitution when they were conferring special rights and privileges upon 

the citizens.”
16

 

Having concluded that Blacks were not citizens of the United States within the 

language of the Constitution, Taney explored the only remaining route to obtaining 

citizenship: the State. Taney undertook a historical analysis of the legislative history of 

the original thirteen States to assert that at the time the Constitution was adopted, Blacks 

were not actually regarded as citizens of the various States, but rather resident aliens 

living in the States. He pointed to the laws of slave-holding States such as Maryland, 
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which established prohibitions on miscegenation, education, and voting to institute social 

control, arguing that it would be inconsistent to believe that Blacks were viewed as 

fellow citizens when Southern States stigmatized and reprobated Blacks in their laws.  

Taney also pointed to Northern States who, although they abolished slavery, 

maintained separate statuses for Blacks and citizens in the State. He used Connecticut as 

a case study for this point, because it was regarded as the most liberal State on the issue 

of slavery. Although Connecticut was one of the earliest States to abolish slavery in 1784, 

it subsequently prohibited the marriage of Blacks and whites. Moreover, he noted that the 

language of Connecticut’s 1784 slavery prohibition revealed a larger fundamental 

assertion of the rights of white slave masters. Connecticut justified abolishing slavery 

simply because “the increase of slaves in this State is injurious to the poor, and 

inconvenient,” rather than asserting that it was contrary to natural right. Furthermore, it 

provided that the abolition should be effected only “as soon as may be consistent with the 

rights of individuals, and the public safety and welfare.”
17

 Taney argued that this 

language indicated the master’s right to property was ultimately to be protected. He also 

pointed out that the language of the Connecticut abolition law failed to make any positive 

assertion of the rights of Blacks, whether free or slave. Rather, the primary goal of the 

abolition was to protect the masters’ property rights in the manumission process. 

Taney also referenced a case from the State court of Connecticut, to show that 

States did not consider Blacks as citizens. Crandall v. The State of Connecticut 

Department of Children and Families involved an alleged violation of a Connecticut law 

prohibiting the education of Blacks within the State. In Crandall the defense argued that 

Blacks were citizens of other States and could thus claim the equal privileges and 
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immunities as the citizens of Connecticut. However, the State court of Connecticut ruled 

that persons of the African race were not citizens of a State within the meaning of the 

word “citizen” in the Constitution, and were therefore not entitled to the privileges and 

immunities of citizens in other States.
18

  

So, Taney concluded that the attitudes on the issue of the slave trade may have 

evolved over time in some States, but State legislative history provided no evidence that 

there was a corresponding change in opinion as to the relative rights between whites and 

Blacks. He wrote, “there is nothing in the legislation of the State indicating that it meant 

to place [Blacks], when free, upon a level with its citizens.”
19

 Therefore, Taney 

concluded that the legislative history of the States showed that a Black man “is not, by 

the institutions and laws of the State, numbered among its people. He forms no part of the 

sovereignty of the State” and in turn could not claim equal rights and privileges of the 

citizens in other States.
20

 

Next, Taney examined Federal legislative history and interpreted it to support his 

conclusion that since Blacks could not be considered citizens, the Circuit Court lacked 

jurisdiction to hear the Dred Scott case. Taney considered laws which Congress passed in 

the immediate aftermath of the ratification of the Constitution, because those laws 

captured the Framers’ attempt to flesh out and construct the Republican skeleton 

documented in the Constitution. Several members who passed those acts in Congress also 

contributed to the writing of the Constitution, and in some cases the Declaration of 

Independence. So, Taney believed the laws passed in the immediate aftermath of the 

ratification of the Constitution could provide insight into how the Founders attempted to 
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clarify and expand on the broad principles of citizenship and natural right they set forth in 

the Constitution.  

Taney first mentioned the federal naturalization law passed in 1790, restricting the 

path to citizenship only to “aliens being free white persons.”
21

 Here, there is a distinction 

between the types of aliens who are given a path to citizenship. Citizenship is not 

available to all “aliens,” only those aliens who also satisfy an additional criterion of being 

aliens who are also “free white persons.” This implied that there might also be a class of 

people who are aliens, but not “free white people” and are therefore restricted from 

citizenship. This distinction is concurrent with Ancient Western civilizations, Greece in 

particular, from which the Founders drew inspiration for the blueprint of the Republic. In 

Greece, all persons living in the polis were not necessarily citizens of that polis. In 

antiquity, there were birth, wealth and property requirements, which restricted citizenship 

to an elite class of persons residing within the polis. The periokoi of Sparta and the metics 

of Greece such as Socrates, were not fully recognized as citizens. They were alien 

inhabitants who merely dwelled in the polis with limited (if any) rights or privileges to 

participate within the institutions.
22

 In citing the “free white persons” requirement in the 

1790 naturalization law, Taney suggested that the Framers treated Blacks similar to the 

periokoi and metic classes in antiquity, as a class of resident aliens without any rights or 

privileges to engage in the institutions of the Republic. 

He also referenced the militia law of 1792, which mandated that every “free able 

bodied white male citizen” shall be enlisted in the militia.
23

 Since Blacks were omitted 

from this conscription, Taney concluded that the developers of the early Republic did not 

invest Blacks with a duty to defend the country. Alluding to the historic link between 
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citizenship and the military dating back to classical civilizations, Taney concluded that 

omitting Blacks from compulsory military service indicated that Blacks did not bear the 

obligation to protect and defend their country, a hallmark of civic responsibility. 

Although military service is by no means a definitive requirement for citizenship, Taney 

deduced that the laws did not place the ordinary duties of a citizen on Blacks because 

they were not considered citizens. Taney wrote that the “allegiance to the Government, 

whether slave or free…is repudiated,” because Blacks were “rejected from the duties and 

obligations of citizenship in marked language.”
24

 

Taney also analyzed the 1813 act of Congress which provided that after the 

conclusion of the War of 1812, “it shall not be lawful to employ, on board of any public 

or private vessels of the United States, any person or persons except citizens of the 

United States, or persons of color, natives of the United States.”
25

 The fact that the 

language of the legislation used the conjunction “or” to distinguish “citizens of the 

United States” from “persons of color” indicate to Taney that the early statesmen did not 

believe persons of color to be the same as citizens of the United States. 

Thus, by framing Federal citizenship through certain duties and obligations owed 

by the citizen to his country, Taney concluded that Federal legislation either omitted or 

disqualified Blacks from many of the obligations, which are hallmarks of citizenship in a 

Republic. Citizenship can be modeled as a two-way relationship, in which both the 

citizen and State are mutually invested in one another. The citizen owes certain duties to 

the State, such as to fill and operate the institutions which make the State functional, like 

military and elected office. In turn, when the Republic is properly functioning with a 

balanced government and a virtuous citizenry, it protects the rights and individual 
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liberties of the citizen to flourish and realize self-potential within the borders of the State. 

However, if the citizen owes no duty to the Republic, there is a breakdown of the mutual 

reliance which is necessary for the State and person to function to the other’s benefit. 

Thus, only those with obligations, those who have something at stake in a Republic can 

reap the benefits of citizenship. Since Blacks lacked that duty, Taney concluded they 

cannot be citizens. 

Even though Blacks might exercise some political power, Taney concluded that 

exercising political power is separate and independent from citizenship; the two have no 

bearing on one another. Here, he was attempted to refute the argument that States 

intended to confer citizenship on Free Blacks by giving them the right to vote in some 

states. However, Taney maintained that simply because one has political power doesn’t 

make him a citizen. Simply because one is a citizen doesn’t mean he has political power. 

For example, women and children could not vote, yet were citizens of the their State and 

the United States. Conversely, although States may invest Blacks with the right to vote, 

or hold public office, that did not make them citizens. Taney wrote, “the state may give 

the right [to vote] to free negroes and mulattoes, but that does not make them citizens of 

the State, and still less of the United States.”
26

 

Lastly, Taney looked to executive action for reasoning why Blacks could not fit 

within an originalist interpretation of the word “citizen” as the Framers intended it in the 

Constitution. He concluded that the Executive branch disposed of this question in 1821 

when Attorney General William Wirt decided that the words “citizens of the United 

States” were used in the acts of Congress in the same sense as in the Constitution; and 

that free persons of color were not citizens within the meaning of the Constitution and 
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laws. This opinion was confirmed in 1821 by Attorney General Caleb Cushing, and acted 

upon by the Secretary of State, who refused to grant passports to Blacks as “citizens of 

the United States.” 

Therefore, for Question 1, Taney found that the Circuit Court did not have 

jurisdiction to hear the case. After a review and analysis of the Declaration of 

Independence, the Constitution, State and Federal legislation, as well as Executive action, 

“Dred Scott was not a citizen of Missouri within the meaning of the Constitution of the 

United States, and not entitled as such to sue in courts.”
27

  

Since Taney answered the first question in the negative, it rendered Question 2: 

‘Was Dred Scott Free Under the Missouri Compromise?’ and Question 3: ‘Was Dred 

Scott Free Under Illinois Law’ as null. If the U.S. Circuit Court did not have jurisdiction 

to hear the case, the legal issues concerning whether Dred Scott was free under the 

Missouri Compromise or Illinois law could not be decided upon. Many suggest that 

judicial prudence dictated that Taney should have dismissed the entire case before the 

Court for lack of jurisdiction. However, Taney instead delved further into the substantive 

legal issues and exceeded his opinion, in an attempt to forever settle the contentious issue 

of slavery in the Republic. He wrote, “the correction of one error does not deprive the 

appellate court of the power of examining further into the record, and correcting any 

other material errors which may have been committed by the inferior court.”
28

 He feared 

that, “the silence of the court might lead to misconstruction or future controversy.”
29

 

What Taney did next would lead to secession and civil war.  
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Question 2: Was Dred Scott Free Under the Missouri Compromise? 

Question 2 asks: ‘Was Dred Scott free under the Missouri Compromise’ when he 

travelled to the Wisconsin territory?
30

 Did he remain free even though he later returned 

Missouri? This addresses whether Congress has the power to prohibit slavery in the 

Territories.  

 

Question 2: Answer 

With respect to Question 2: ‘Was Dred Scott Free Under the Missouri 

Compromise,’ Taney found that Dred Scott was not made free under the Missouri 

Compromise when he travelled into the Wisconsin Territory.
31

 

 

Question 2: Rationale 

Taney justified this conclusion by reasoning that, “the act of Congress (the 

Missouri Compromise) which prohibited a citizen from holding and owning property of 

this kind in the territory of the United States north of the [36° 30’ parallel], is not 

warranted by the Constitution, and therefore void.”
32

 Dred Scott maintained that he 

acquired freedom in the Wisconsin Territory pursuant to the Missouri Compromise’s 

prohibition on slavery north of the 36° 30’ parallel; however, since Taney had now 

declared the Missouri Compromise to be void, it could not be the case that Dred Scott 

became free by travelling to Wisconsin.  

To explain his rationale for declaring the Missouri Compromise unconstitutional, 

Taney examined the source of the Federal Government’s authority to govern in the 

Territories. He concurred with States rights’ proponents John C. Calhoun and Stephen 
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Douglas, that the Constitution restricts the Federal Government’s authority to govern the 

in Territories merely as the States’ trustee, holding and managing the Territories, 

pursuant to the will and common benefit of the States.
33

 

Taney examined the Federal Government’s constitutional authority to govern in 

the Territories by first looking to Article IV, Section 3, Clause 2 of the Constitution, 

which confers on Congress the power to, “dispose of and make all needful rules and 

regulations respecting the territory or other property belonging to the United States.”
34

 

The Federal Government relied upon this clause when it asserted the authority to pass the 

Missouri Compromise. However, Taney asserted that this power was intended to extend 

to the lands within the boundaries of the United States at the time in which it gained 

independence from Great Britain, i.e. land cessions and the Northwest Territory. This 

power, Taney asserted, “can have no influence upon a territory afterwards acquired from 

a foreign government,” such as the Wisconsin Territory acquired in the Louisiana 

Purchase.
35

  

Speaking to the political coalition of States rights and pro-slavery advocates like 

Senator John C. Calhoun and Stephen Douglas, Taney traced the origin of this clause to 

the British Land Cession in the Treaty of Paris of 1783. He asserted that the States 

accepted the cession of lands while operating under the Articles of Confederation. Thus, 

there was no sovereign government which possessed legislative, executive, and judicial 

powers to accept this cession, much less govern it. Rather, the Congress which accepted 

the land cession was merely a delegation of persons representing the sovereign States, 

and acting under their authority and command. So, when the Confederation of States 
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accepted the land cession from Great Britain, and later from the State of Virginia, it 

belonged to the several confederated States as common property.
36

  

When the States passed the Northwest Ordinance of 1787 while under the Articles 

of Confederation, they did so for two purposes: selling the lands to pay war debts, and 

protecting personal and property rights of citizens of the already established States who 

should migrate to the territory.
37

 When the Framers inserted Article IV, Section 3, Clause 

2 into the Constitution, they only sought to give the Federal Government the power to 

carry out the original will of the States, namely making money to pay off Revolutionary 

War debts;
38

 and protecting the property rights of the State citizens living there. Since the 

purpose of the clause only extended to the will of the States as it related to the British 

Land Cession, Taney maintained that it could not apply to any territory which had not 

been acquired at the time of its passage. He wrote, “the power which Congress may have 

lawfully exercised in this Territory . . . can furnish no justification and no argument to 

support a similar exercise of power over territory afterwards acquired by the Federal 

Government.”
39

 Since this is the authority relied upon for the Federal Government’s 

intervention in the Missouri Compromise, that act of Congress must necessarily be an 

unconstitutional overreach of the Federal Government’s authority. With those words, 

Taney struck down the Missouri Compromise as unconstitutional.  

He similarly rebuked the secondary argument of Interventionists who maintained 

that the Federal Government had the power to regulate slavery in the Territories. He 

paraphrased them as saying that, “Congress exercises the combined powers of the 

General and of a State Government. Since a State may unquestionably prohibit slavery 

within its territory, then Congress may do the same in a Territory of the United States, by 
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exercising there the powers of a State as well as a General Government.”
40

 However, 

Taney found that this “power in the General Government to obtain and hold territories 

which they might legislate without restriction, would be inconsistent with its own 

existence in its present form. Whatever it acquires is for the benefit of the people of the 

several States who created it. It is their trustee acting for them, and charged with the duty 

of promoting the interests of the whole people of the Union in the exercise of the powers 

specifically granted.”
41

  

Thus, to abolish slavery in some or all of the Territories was not only an 

overreach of the Federal Government’s Constitutional authority, but it was also a breach 

of its fiduciary duty established in the covenant between the people and the government 

consecrated in the Constitution. Many citizens of the States were slave owners, and 

should the Federal Government abolish slavery in the Territories, it would deprive, 

without due process, slave-owning citizens of exercising their “right of property in a 

slave,” within the Territories. Consequentially, Dred Scott could not be free pursuant to 

the Missouri Compromise, because that law was an unconstitutional exercise of the 

Federal Government’s authority to govern in the Territories. 

 

Question 3: Was Dred Scott Free Under Illinois Law? 

Question 3 asks: ‘Was Dred Scott Free Under Illinois Law’ after he travelled to 

Illinois, where slavery was prohibited by State law? This assesses whether sovereign 

States have the power to prohibit slavery within the State. If answered in the affirmative, 

it would mean that Dred Scott became free upon entering Illinois.
42

 

 



 

58 
 

Question 3: Answer 

With respect to Question 3: ‘Was Dred Scott Free Under Illinois Law,’ Taney 

similarly concluded that Dred Scott was not free pursuant to the State law either.
43

  

 

Question 3: Rationale 

Taney dismissed this question rather quickly in the opinion. He found that this 

matter had already been decided in Strader v. Graham. He wrote, “As Scott was a slave 

when taken into the State of Illinois by his owner, and was there held as such, and 

brought back in that character, his status as free or slave depended on the laws of 

Missouri, not Illinois.”
44

 He then concluded that the laws of Missouri, and the decisions 

of the highest State court affirm that upon his return, Dred Scott was not free, “but by the 

laws of the State of Missouri, property of the Defendant.”
45

 

 

Holding 

Simply put, Taney’s ponderous and circuitous majority opinion proclaimed that 

the United States of America was not built for Blacks. They were not intended to be 

equally constitutive and participatory members. As such, Taney necessarily found that 

the Federal Circuit Court did not have jurisdiction to hear the case, because Dred Scott 

and the entire race of Blacks were not, nor intended to be citizens of the United States or 

citizens of the various States, giving them no right to sue in Federal court. Taney 

concluded that Blacks were not, and were not intended to be embraced in the new 

political community being consecrated by and amongst “the People” in the covenant 

expressed in the Declaration and of Independence and the Constitution. Taney surmised 
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that the Republic was designed to protect the property rights of slave-owners in their 

slaves. Thus, the Federal Government could not prohibit slavery in the Territories, and 

the Missouri Compromise was unconstitutional. Rather, in this Republic, Blacks, from 

the outset were and still remained “a subordinate, and inferior class of beings, who had 

been subjugated by the dominant race, and whether emancipated or not, yet remained 

subjected to their authority, and had no rights or privileges but such as those who held the 

power and the Government might choose to grant them.”  The tenor of Taney’s opinion 

made clear that any change in status was neither imminent nor welcome. 
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CHAPTER V 

THE AFRICAN-AMERICAN SELF-IDENTITY  

THROUGH CONSTITUTIONAL HERMENEUTICS 

 
Taney’s words in Dred Scott were not simply an assessment or conclusion as to 

the legal status of Blacks in America. Rather, Taney’s words were a damning negation of 

African-American’s self-identity which African-Americans struggled to reconcile for 

decades to come. Who were Blacks? They were Africans, yet were stripped of all ties to 

Africa. They lived in America, but as Taney opined, were not Americans. Their skill in 

trade and crafts sustained the nation’s agrarian economy, yet they were treated worse than 

livestock. They could counsel presidents, but could not vote. Their forced labor built the 

White House, but they could not hold office. This intrinsic existential dichotomy of 

African-Americans had been developing long before Justice Taney ever put pen to paper 

in the Dred Scott decision. However, Chapter IV in particular will document African-

Americans’ response to the assertion that they were not citizens, or even people in the 

United States. This chapter will demonstrate that the Dred Scott decision exacerbated the 

existential dilemma which was characteristic of the African-American condition. This 

chapter will explore the ensuing tension waging war in the African-American psyche 

between the will to be accepted in America, yet the reality of being shut out by America. 

Blacks struggled to internalize the irreconcilable contradiction between being Black and 

being American that was inherent within the foundation of the Republic. They 

endeavored to understand who they were and where they belonged. 

  The Supreme Court’s decision in Dred Scott v. Sandford shocked Black social 

and intellectual circles. No group did the decision impact more than the African-

American community, the subject of the damning opinion. This Chapter asserts that the 
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Supreme Court’s decision in Dred Scott v. Sandford shifted the basis of African-

American self-identity to “identity through constitutional hermeneutics.” In other words, 

this Chapter suggests that the Dred Scott decision caused Blacks to contemplate their 

identity as Americans based on whether the language of the Declaration of Independence 

and Constitution included or excluded them as parties to the original contract between 

“the People” and the government when the Republic was formed. 

Hermeneutics is the philosophical discipline of understanding and interpreting 

language, concepts, or institutions. In hermeneutic inquiry, man examines a construct – 

language, institutions, etc. and uncovers the constructors’ implicit and exclusionary 

biases.  

For example, if one were to analyze the 2015 National Football League (NFL) 

Rulebook, it is a compendium of hundreds of rules, based on definitions and concepts, 

entirely constructed by the NFL Competition Committee, a group of eight men with a 

career in professional sports. These rules are self-contained, meaning they are 

exclusionary in nature, and contain inherent biases of their constructors. For example, in 

the NFL Rulebook, possession is defined when “he is inbounds and has a firm grip and 

control of the ball with his hands or arms.”
1
 The male pronoun “he” in the definition of 

“possession” is a glaring example of how an implicit bias of the hermeneutic circle 

allows the reader to understand that the constructors of the NFL Rulebook only intended 

men to play football at the professional level. Moreover, the reader understands more 

about his or her identity relative to where they fit within the construct of who can, and 

was intended to play the game. In addition, hermeneutic circles fail the test of time. In 50 

years, if a reader were to read the 2065 NFL Rulebook, “possession” would likely mean 
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something different. The reader might live in world where men and women play in the 

NFL, and understand the term “men” in the definition of possession to apply to both 

males and female players.  

Likewise, constitutional law in general, and the Dred Scott case in particular 

called for Blacks to interpret primary law almost 100 years out of context in order to 

understand their identity in the Republic. In other words, it is tantamount to asking a 

reader who lives in 2065 when men and women play in the NFL, to read the 2015 NFL 

Rulebook to determine whether “men” applies to men and women players. Blacks 

identity depended on interpreting the Framer’s will as expressed in the language of the 

Constitution. They had to determine their ontological purpose and their existence in the 

Republic with documents written in a completely different context, which revealed an 

inherent bias against their inclusion and existence. Blacks had to look to history to 

understand the constitution of the political community and collective identity of the 

American citizens which the Founders intended to incorporate within its articles. Blacks 

had to determine questions germane to their purpose and existence in America, 

concerning the kind of political community that the Founders and the Constitution 

describes and recommends. Here, we see that searching for identity through 

constitutional hermeneutics caused an existential dichotomy for African-Americans. In 

other words, when Blacks looked into the metaphorical “constitutional mirror” they saw 

different reflections staring back at them.  

Drawing the purpose of their existence in the Republic from the Constitution, 

three distinct identities emerge. The first group whom I refer to as the “Apologists” 

argued that a true reading of the Constitution revealed that Blacks were intended to be 
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members of the Republic from the outset. The Apologists maintained that they were 

Americans under the Constitution, but the Supreme Court had simply misinterpreted the 

intent of the document when they delivered the opinion in Dred Scott v. Sandford. The 

second group, whom I refer to as the “Reclaimers” looked to the Constitution and saw 

that the Black man’s duty was to the principle of liberty, rather than to any national 

political identity, or document. They believed that under the Constitution, the Black man 

could never be free as an American. Therefore, his existence was predicated upon a duty 

to reclaim his inalienable right to freedom and liberty in America. Lastly, the third group 

whom I refer to as the “Separatists” were similar to the Reclaimers, in that both viewed 

that the Constitution inherently excluded Blacks, and that the present situation for Blacks 

in America was hopeless. However, the Reclaimers wanted to remain somewhere in the 

United States and the Separatists on the other hand wanted to leave the United States. 

Thus, the Reclaimers advocated that Blacks should emigrate to Black colonies to 

establish an independent political and cultural identity. 

 

The Apologists 

Frederick Douglass 

Frederick Douglass, already a prominent leader in the abolitionist movement, took 

the position of Apologist as he responded to the Supreme Court’s decision in The Dred 

Scott Decision Speech. His speech gives us insight as to how the decision impacted some 

Blacks’ view of themselves as Americans. Douglass rejected Taney’s opinion, saying 

“Judge Taney has grossly falsified history.”
2
 Providing an alternative hermeneutical 

approach to understanding the founding documents, Douglass argued  that we must reject 
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Taney’s opinion, because a correct reading of the Constitution and Declaration of 

Independence necessarily ensure universal liberty upon people, regardless of race. 

According to Douglass, a strict interpretation of the founding documents results in the 

logical consequences that Blacks must be both people and American citizens under its 

terms, and slavery must therefore be unconstitutional. 

“It may be said,” Douglass postures in The Dred Scott Decision Speech, “that the 

Constitution was designed to secure the blessings of liberty and justice to the people who 

made it, and the posterity of the people who made it, but was never designed to do any 

such thing for the colored people. This is Judge Taney’s argument, but it is not the 

argument of the Constitution.” Thus, he must denounce Taney’s opinion “as a most 

scandalous and devilish perversion of the Constitution.”
3
 Douglass lists the consequences 

of Taney’s opinion, and how they lead to inherent contradictions with the principles of 

the Republic. He states, “this infamous decision of the Slaveholding wing of the Supreme 

Court maintains that slaves are within the contemplation of the Constitution of the United 

States, property; that slaves are property in the same sense that horses, sheep, and swine 

are property; that the old doctrine that slavery is a creature of local law is false; that the 

right of the slaveholder to his slave does not depend upon the local law, but it is secured 

wherever the Constitution of the United States extends; that Congress has no right to 

prohibit slavery anywhere; that slavery may go in safety anywhere under the star-

spangled banner; that colored persons of African descent have no rights that white men 

are bound to respect; that colored men of African descent are not and cannot be citizens 

of the United States.” This, claimed Douglass, is a “brazen mistatement of the facts of 

history” and cannot be supported by the Constitution.
4
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 Douglass said, “law is in its nature opposed to wrong and must everywhere be 

presumed to be in favor of the right.”
5
 If the Court’s decision and natural right are 

inconsistent with one another, both cannot be law. Thus, Douglass believed we are forced 

to reject the Court’s opinion as it is not consistent with law. Douglass appealed to the 

Framers’ discussion of natural rights in the founding documents to show that the Court’s 

opinion is contrary to it, and the Dred Scott opinion must be rejected. "Your fathers have 

said that man’s right to liberty is self-evident,” avowed Douglass. “There is no need of 

argument to make it clear. The voices of nature, of conscience, of reason, and of 

revelation, proclaim it as the right of all rights, the foundation of all trust, and of all 

responsibility. Man was born with it. It was his before he comprehended it. The deed 

conveying it to him is written in the centre of his soul, and is recorded in Heaven. The 

sun in the sky is not more palpable to the sight than man’s right to liberty is to the moral 

vision. To decide against this right in the person of Dred Scott, or the humblest and most 

whip-scarred bondman in the land, is to decide against God.”
6
 As the Dred Scott  opinion 

was contrary to the Constitution, the law of nature, and therefore God, it does not guide 

man toward the good, and therefore cannot be law. 

 Should Taney’s opinion be correct, Douglass understood that it would negate any 

being or purpose for Blacks as members of the American political body. For, “if it were 

at all likely that the people of these free States would tamely submit to this demonical 

judgment, I might feel gloomy and sad over it, and possibly it might be necessary for my 

people to look for a home in some other country.”
7
 Anticipating the arguments of the 

Separatists, Douglass acknowledges that Blacks cannot view themselves as Americans 
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should they accept Taney’s interpretation of the Constitution and the Framer’s intended 

ontological purpose for Blacks in America. 

 So, Douglass provided his alternative hermeneutical interpretation of the 

Constitution. He extracted the intentional inclusion and purposeful placement of Blacks 

as constituent members of the American political body. The method of constitutional 

jurisprudence which is “in harmony with the true idea and object of law and liberty . . . 

has told us that the intention of legal instruments must prevail; and that this must be 

collected from its words,” Douglass reasoned. “It has told us that language must be 

construed strictly in favor of liberty and justice.” Although he did not use the term 

explicitly, Douglass spoke of a hermeneutical interpretation of the Constitution by taking 

the explicit language and extrapolating how the document speaks to the ideals for which 

its creation aims – in the case of the Constitution, liberty and justice. “The Constitution, 

as well as the Declaration of Independence, and the sentiments of the founders of the 

Republic, give us a platform broad enough, and strong enough, to support the most 

comprehensive plans for the freedom and elevation of all the people of this country, 

without regard to color, class or clime,” insisted Douglass. “Slavery lives in this country 

not because of any paper Constitution, but in the moral blindness of the American 

people.” 

 So, assuming the manner of a forensic speech, Douglass examined the language 

of the Constitution. He first looked to the language of the preamble of the Constitution to 

understand the purpose for which the document was written. “‘We, the people of the 

United States, in order to form a more perfect Union, establish justice, insure domestic 

tranquility, provide for the common defence, promote the general welfare, and secure the 
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blessings of liberty to ourselves and our posterity, do ordain and establish this 

constitution of the United States of America,’” Douglass recited to his audience.
8
 He 

pointed out the six objects declared within the preamble, ‘Union,’ ‘defence,’ ‘welfare,’ 

“tranquility,” ‘justice,’ and ‘liberty.’ “However,” countered Douglass, “neither in the 

preamble nor in the body of the Constitution is there a single mention of the term slave or 

slave holder, slave master or slave state, neither is there any reference to the color, or the 

physical peculiarities of any part of the people of the United States. Neither is there 

anything in the Constitution standing alone, which would imply the existence of slavery 

in this country.”
9
 In order to admit that slavery was constitutional, Douglass argued, “I 

must see slavery recognized in the Constitution. I must see that it is there plainly stated 

that one man of a certain description has a right of property in the body and soul of 

another man of a certain description. There must be no room for a doubt. In a matter so 

important as the loss of liberty, everything must be proved beyond all reasonable doubt. 

The well known rules of legal interpretation bear me out in this stubborn refusal to see 

slavery where slavery is not, and only to see slavery where it is.”
10

  

Thus, Douglass dismissed Taney’s conclusions in the Dred Scott opinion, 

claiming that Taney made a fallacious adverse inference as to how the Constitution treats 

slavery. In the absence of the explicit mention of slavery, Douglass argued that Taney did 

not have sufficient evidence to conclude that the Constitution sanctioned slavery, or was 

created to protect the property rights of slave-owners over their slaves.  

Douglass then argued that Taney’s rationale relies upon a false historical narrative 

to fill in the gaps where the Constitution does not speak directly to slavery in the 

Republic. Douglass argued the only way that Taney can deduce these conclusions from 
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the Constitution, is by “showing that the Constitution does not mean what it says, and 

says what it does not mean, by assuming that the written Constitution is to be interpreted 

in the light of a secret and unwritten understanding of its framers which understanding is 

declared to be in favor of slavery. It is in this mean, contemptible, under-handed method 

that the Constitution is pressed into the service of slavery.”
11

 

 After discussing the inability to make inferences given insufficient information, 

Douglass looked to the explicit language of the document to see what direct evidence the 

Constitution gave to make deductions about the status of Blacks in America. Douglass 

concluded that the direct evidence from the document’s language render Taney’s denial 

of Black’s citizenship as incorrect and unconstitutional. The first clause of the preamble, 

also the first words of the Constitution read, “We, the people,” but “not we, the white 

people” according to Douglass. “not we, the citizens, or the legal voters, – not we, the 

privileged class, and excluding all other classes but we, the people not we the horses and 

cattle, but we the people – the men and women, the human inhabitants of the United 

States, do ordain and establish the Constitution, &c.”
12

 Thus, as the Constitution makes 

no distinction or qualifiers in characterizing its people, Douglass argued that any 

superimposed distinctions in modernity are contrary to the Framer’s vision of the 

American constituency. In other words, Douglass deduced that the Framers intended all 

people in the United States to be full-fledged members of the American Republic, Black 

Americans, too. 

 In order to support these conclusions, Douglass provided a counter-narrative of 

historical events explaining the Republic’s founding and development, which 

characterize America as an anti-slavery Republic, and demonstrate the Framer’s desire to 
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abolish the institution of slavery, as it was injurious to natural rights and inconsistent with 

their principles. Douglass declared, “it is a fact . . . The testimony of the church, and the 

testimony of the founders of this Republic, from the declaration downward, prove Judge 

Taney false; as false to history as he is to law.”
13

 The church and the Founders, according 

to Douglass, “were laboring for the emancipation of the colored people of African 

descent.” Douglass evidenced the Methodists, Baptists, Presbyterians, and denomination 

of Friends as but a few religious groups who were vehemently opposed to slavery, and 

regularly denounced its practice in the United States. For example, Douglass noted that in 

1784 a meeting of Methodist leaders declared, “slavery is contrary to the laws of God, 

man, and nature, and hurtful to society – contrary to the dictates of conscience and true 

religion, and doing to others that we would not do unto us.”
14

  

Douglass also mentions a number of the Founders who were opposed to slavery, 

including George Washington, Thomas Jefferson, John Adams, John Jay, Benjamin 

Franklin, and Alexander Hamilton. Mentioning an excerpt of a letter from George 

Washington to Robert Morris written April 12, 1786 in which Washington wrote, “There 

is not a man living who wishes more sincerely than I do, to see some plan adopted for the 

abolition of slavery; but there is only one proper and effectual mode by which it can be 

accomplished, and that is by Legislative authority; and this, as far as my suffrage will go, 

shall not be wanting.”
15

 

 Thus, from his alternative hermeneutical interpretation of the Constitution, 

Douglass concluded, “the Constitution knows all human inhabitants of this country 

as  ‘the people.’”
16

 Thus, maintaining his identity as a member of the American Republic, 

he emphatically declares in the face of Dred Scott, “as a man, an American, a citizen, a 
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colored man of both Anglo-Saxon and African descent, I denounce this representation as 

a most scandalous and devilish perversion of the Constitution, and a brazen misstatement 

of the facts of history.”
17

 

 Other conceptions of the Black identity are evidenced at various conferences of 

free Blacks in the Northeast. These conferences served as forums to discuss how the 

Supreme Court’s decision in Dred Scott affected African-American’s existence within the 

United States. The resolutions adopted at these conferences provide insight into how the 

African-American community internalized the decision, and how their daily lives, 

outlooks, and collective identity needed to adapt in response to the decision.  

 One such convention, the Convention of Colored Citizens of Massachusetts in 

August of 1858 particularly demonstrates the frayed Black consciousness by the array of 

responses, and disagreement about how Blacks should shift their identity in relation to the 

American political body to conform with or resist Taney’s decision.  

  

The Apologists 

William C. Nell 

The resolution proposed by William C. Nell at the Convention demonstrates a self-

identity based upon constitutional hermeneutics consistent with the Apologist tradition. 

Nell maintained that the Constitution declares Blacks to be citizens of the United States, 

and that the Supreme Court had erroneously interpreted its language and intent. The 

proposal affirmed, “Whereas the recent decision of the Supreme Court of the United 

States in the Dred Scott case, by which that Court declares that we are not, and cannot 

become citizens of the United States, is in palpable violation of the 1st section of the 
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Article 4th of the Constitution of the United States, which expressly declares -- ‘The 

citizens of each State shall be entitled to all the privileges and immunities of the citizens 

in the several States.’”
18

 

 Nell’s resolution indicated that under his interpretation of the Constitution, Blacks 

are necessarily citizens of the United States. The proposal read, “Whereas, we deem the 

doctrine so ably laid down by Judge Curtis, of Massachusetts, in dissenting from that of 

Chief Justice Taney and his associates, to be impregnable: 1st. That the free native-born 

citizens of each State are citizens of the United States. 2d. That as free colored persons, 

born within some of the States, are citizens of those States, such persons are also citizens 

of the United States. 3d. That every such citizen, residing in any State, has the right to sue 

and be sued in the Federal Courts as a citizen of the State in which he resides.”
19

 

 Nell affirmed Blacks’ Americanism by appealing to the history of the Republic 

and the context of the Constitution. He argued that the price for American independence 

was paid with the blood of Blacks, both slave and free. “In our struggles between our 

own, native land, and its enemies, colored Americans have shared the labors and braved 

the dangers equally with White Americans as citizens of Massachusetts and as citizens of 

the United States,” proclaimed Nell.
20

 The duty of military service ordinarily secures the 

rights and privileges of citizenship. Nell claimed, “when performed by white Americans,” 

military service has been “universally acknowledged as passports to perennial fame, 

while for us Chief Justice Taney, of the United States Supreme Court rules that we 

colored men have no rights that white men are bound to respect.”
21

 Considering Blacks’ 

faithful service in fighting on behalf of the United States in foreign conflicts, and their 

integral role in the American Revolution, Nell concluded that Blacks’ membership in the 
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American political body was cemented “in an original agreement of the contracting 

parties, and there is nothing to show that color was a consideration of that agreement.”
22

 

 As citizens under the Constitution, Nell’s hermeneutical interpretation lead him to 

deduce that being American is a necessary component of Black existence. Removing that 

necessary component of African-American’s being, as Taney’s decision purports to do, 

leaves African-Americans in an insufficient condition of existence. He proposed, 

“Whereas, in the language of Rev. Hosea Easton, the colored people who are born in this 

country are Americans in every sense of the word -- Americans by birth, genus, habits, 

language, &c. They are dependent on American climate, American aliment, American 

government, and American manners, to sustain their American bodies and minds. A 

witholding of any privilege from an American man, either governmental, ecclesiastical, 

civil, social, or alimental is taking away his means of subsistence; and consequentially, 

taking away his life. Every ecclesiastical body which denies an American the privileges 

of participating in its benefits, becomes his murderer. Every State which denies an 

American citizenship, with all its benefits, denies him his life.”
23

  

 Thus, Nell used the Constitution as an interpretive tool to deduce African-

Americans’ identity in the Republic as original members of the sovereign American 

constituency, and thus as Black Americans. Subsequently, Nell reinforced the conception 

of Blacks as Americans by beginning an annual celebration on March 5, 1858 to be called 

Crispus Attucks Day.
24

 This holiday celebrated Attucks, a Black man, as the first person 

killed in the Boston Massacre, and memorialized his legacy as a martyr for American 

independence. His memory served as a reminder of the Blacks who lost their lives 

fighting to protect the freedom and liberty of their country. Paying the ultimate price for 
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liberty evoked a sense of patriotism from the Black community, reinforcing their 

connection to the Republic as integral members of the citizenry. 

* * * * * 

 While Douglass and Nell looked into the Constitution and saw the reflection of a 

Black American, many did not. Many Blacks felt “the power to oppress us lurked all the 

time in the Constitution, only waiting to be developed.”
25

 They felt that the Constitution 

was written by slave-holders who sought to protect slave-holding interests in a slave-

holding Republic; Blacks were never meant to be free and equal participants in the 

Republic, as demonstrated by the two hundred year existence of domestic slavery in 

America, the victories of pro-slavery forces in protecting and expanding the institution, 

and the black codes designed to keep slaves and free Blacks without any protections or 

rights under the law. For them, the writing was on the wall. Taney’s decision simply 

came as the final crushing blow to those who had any hopes that Blacks could have a 

future in the United States. These groups, whom I refer to as the Reclaimers and 

Separatists drew from their hermeneutic inquiry of the Constitution a Black national 

identity, which was distinct from any identity as an American. When they looked into the 

Constitution, they saw no place for Blacks in the Republic, because in their minds the 

Republic was not established for them. 

 The Dred Scott decision contributed to this existential dichotomy in the African-

American self-identity between Blacks seeing themselves as Americans, and Blacks 

seeing themselves as distinctively Black. We are able to see this split in the Black identity 

play out in the minutes of the various conferences as Blacks gathered to discuss the Dred 

Scott decision. At the Convention of the Colored Citizens of Massachusetts, most 
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resolutions and speeches offered by the body stood counter to William C. Nell’s 

resolution asserting that Blacks were “in every sense of the word American.” Rather, 

many leaders at the Convention were outraged by the Supreme Court’s findings, and 

stood in solidarity with the Black race, rallying for a Black identity independent of their 

nation-state. 

 

The Reclaimers 

Charles L. Remond 

The Reclaimers constructed an African-American self-identity predicated upon a 

duty to reclaim their freedom. Charles L. Remond argued at the Convention of Colored 

Citizens of Massachusetts that, “he wanted to see a position taken – a defiant position 

toward every living man that stood against them; toward legislatures, and congresses, and 

supreme courts.”
26

 In response to the Dred Scott decision, Blacks needed to “defy 

American slavery.”
27

 The Reclaimers argued that Blacks were by natural right in 

possession of their freedom, but that the “power to oppress them lurked all the time in the 

Constitution.”
28

 However, as evidenced by the Dred Scott decision, the Federal 

Government no longer tried to hide its intended purpose and function to deprive Blacks 

of their liberty by protecting the property rights of the slave-owners. The Reclaimers 

thought this was a flagrant breach of the U.S. Government’s contractual obligation to 

protect the liberty of all persons, Blacks included. Since the Federal Government broke 

the contract, Blacks no longer owed an obligation to the American Government as 

American citizens. Rather, the only duty Blacks had was owed to themselves, to restore 

their freedom. 
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Remond argued that Blacks were not blindly faithful to any government, or any 

document. At the Convention of the Colored Citizens of Massachusetts, he proclaimed 

that he was willing to “spit upon the decision of Judge Taney” and hold in contempt 

“every other man, and every institution that joined in the work of making him no free 

man.”
29

 Referring to the American political parties, Remond asked the body, what had 

“either of them done for freedom. The free soil and republican parties had, alike, been 

false.” He proclaimed, “we must depend upon our own self-reliance.”
30

  

 

The Reclaimers 

Robert Purvis 

 Another leader, Robert Purvis emerged pushing a Reclaimer conceptualization of 

Blacks’ purpose and existence. In a proposal delivered to the convention at Israel Church 

in Philadelphia, Pennsylvania on April 3, 1857, he resolved that, “this atrocious decision 

furnishes the final confirmation of the already well-known fact that, under the 

Constitution of the United States, the colored people are nothing and can be nothing but 

an alien, disenfranchised, and degraded class.”
31

 To argue, as the Apologists do, that 

“there is no support given to slavery in the Constitution and essential structure of the 

American government is to argue against reason and common sense, to ignore history, 

and shut our eyes against palpable facts…and it becomes ill of the man of color, whose 

daily experiences refutes the absurdity, to indulge in any such idle fantasies.”
32

 Now that 

the Federal Government had shown their true colors, Reclaimers argued that it would be 

foolish for Blacks to retain any duty or obligation toward the United States. Purvis 

argued, “to persist in supporting a government which holds and exercises the power, as 
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distinctly set forth by a tribunal from which there is no appeal, to trample a class 

underfoot as an inferior and degraded race, is on the part of the colored man at once the 

height of folly and depth of pusillanimity.” He concluded, “no allegiance is due from any 

man, or class of man, to a government founded and administered in iniquity, and that the 

only duty that the colored man owes to a Constitution under which he is declared to be an 

inferior and degraded being, having no rights which the white men are bound to respect, 

is to denounce and repudiate it, and to do what he can by all proper means to bring it into 

contempt.”
33

 

Reclaimers posited that Blacks were not necessarily loyal to the United States or 

the Federal Government, if those entities failed to protect their freedom. Since the Dred 

Scott decision made it abundantly apparent that the United States would not do so, 

Remond and Purvis argued that only Blacks themselves could reclaim their freedom. 

They could do so by seceding from the United States and establishing a separate country 

within North America, which could protect the freedom of Blacks. Remond bellowed that 

he would rather have “boldly proclaimed himself a traitor to the government and the 

Union, so long as his rights were denied him for no fault of his.”
34

 Remond roused, “we 

must resolve to remain here, in defiance of Judge Taney…We must resist.”
35

 He would 

never succumb to “kiss the hand that smote him” as the Uncle Toms did, likely referring 

to the Apologists like Douglass and Nell.
36

 

Reclaimers also suggested that they could restore their freedom in the United 

States by military force, inciting a slave rebellion to force the entire country to recognize 

the Blacks’ natural right to liberty. Remond went so far during the Convention of Colored 

Citizens of Massachusetts as to propose that a “committee of five be appointed to prepare 
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an address suggesting to the slaves at the South to create an insurrection . . . that would 

encourage their brethren at the South to rise with bowie-knife and revolver and musket,” 

knowing that this resolution was “in one sense revolutionary, and in another 

treasonable.”
37

  

 

The Reclaimers 

Robert Morris 

Remond gathered support from at least one other leader at the Convention who 

spoke in favor of this militant position, Robert Morris, Esq. maintained, “slavery is not to 

be abolished by peaceable means. It is not to be prayed away, nor will the slaves run 

away. It will be abolished by the strong arm.”
38

 Morris was accompanied to the 

convention by a regiment of young Black men dressed in uniform, who he offered to use 

to enforce their demands for freedom. “If any man flies from slavery” he may “come 

among us. If any man comes here to New Bedford, and they try to take him away, you 

telegraph to us in Boston, and we’ll come down three hundred strong, and stay with you; 

and we won’t go until he’s safe.”
39

 

In spite of Morris’ support, Remond’s motion elicited stern opposition by many in 

the body, demonstrating that the African-American community, although not agreed on 

what their purpose of existence in the Republic should be, did not favor taking up 

military action for an insurrection. Members of the body argued that it would likely injure 

the cause of freedom by resulting in getting “three or four thousand men hung before 

their time.”
40

 In addition, it was impractical to expect the address to be circulated without 

the slave owners finding out, and most slaves were illiterate anyway. Although this 
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motion produced “by far the most spirited discussion of the Convention,” it did not 

pass.
41

 

Thus, we see the Reclaimers’ Black identity is distinct from the Apologists, as 

Douglass and Nell argued the identity of a Black man in America necessarily meant 

being an American. Absent being an American, Blacks were insufficient and could not 

survive. However, the Reclaimers’ conception of the African-American identity was the 

Black man’s existence in America was independent of any allegiance to a Government or 

nation-state; Blacks existence was predicated upon a primary obligation to secure their 

freedom and liberty. If they could do so under the United States as Americans, then so be 

it. However, since the Federal Government broke its obligation to protect their liberty, 

they were free to establish a separate political entity, which could carry out that function. 

 

The Separatists 

 We see another conceptualization of the Black existential condition emerge 

during the Convention of the Colored Citizens of Massachusetts. Those whom I refer to 

as the Separatists, took the Reclaimers’ arguments to the extreme, and proposed cutting 

all ties to the United States completely, and emigrating. This conceptualization of the 

Black identity is similar to the Reclaimers, as both argued that the primary existential 

purpose for Blacks was to secure their liberty, rather than maintain loyalty to America. 

However, the Separatists argued that the United States was not the best location to 

domicile the race, and they were willing to emigrate and reside within whichever nation-

state could provide the most liberty, while Reclaimers seemed opposed to fleeing the 

United States. Separatists argued that if the Reclaimers were serious about their proposal, 
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they should follow their principles to the ideological extreme – take action and leave the 

United States, for it had left them long ago. 

 

The Separatists 

Mary Ann Shadd Cary 

Mary Ann Shadd Cary, a respected proponent of Black emigration, wrote from 

her home in Canada in response to the Dred Scott decision. “These resolutions are strong 

and pointed, but why not go further?” she wrote in her newspaper, The Provincial 

Freeman. “This is not the time for strong words only . . . they must point to determined 

action. Do the Purvises [sic], Remunds [sic], and others who took part in the meeting 

intend to stay in the U. States? If so, the resolutions amount to nothing.” She argued, 

“Your national ship is rotten sinking; why not leave it, and why not say so boldly, 

manfully?” “Canada is a good country,” she quipped. “We have british freedom and an 

abundance of it” as she enticed her fellow Blacks to “leave that slavery-cursed 

republic.”
42

 

 

The Separatists 

Reverend Josiah Henson 

Rev. Josiah Henson, another Separatist stated at the Convention of the Colored 

Citizens of Massachusetts argued, “the colored people were all of the same condition and 

class. They were as one man.”
43

 Reverend Henson made no apologies for Taney’s 

misreading of the Constitution. He made no argument in support of African-American 

rights as citizens under the Constitution. Rather, his speech attacked an underlying 
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assumption of the Apologists and Reclaimers, that Blacks must remain in America to 

make this current situation livable. Rejecting this, Rev. Henson argued that the Black 

man’s home was wherever he could obtain his freedom, and thus advocated for an exodus 

to Canada. “It was the only place he had found where there was any freedom. He thought 

a good run was better than a bad stand.”
44

  

Separatists framed the Black identity as a sojourning diaspora with a flexible 

national identity. Blacks were not distinctly American, they just happened to be 

domiciled in America. Even if they should emigrate to Canada, Liberia, Jamaica, or any 

other location, their freedom and not their location was the only necessary part of what 

composed the Black identity. 

 Again, the Convention of the Colored Citizens of Massachusetts could not agree 

on one position. Dr. J. B. Smith spoke out against emigration at the Convention, stating 

that the Black man “is taught to look forward to the new Jerusalem, an asylum from all 

his woes. He wanted a part of that new Jerusalem here.”
45

 Robert Morris criticized the 

Separatist position, arguing, “There was no necessity for our going away. It was a serious 

mistake to go away. No young man has any right to go off, and leave us to fight the battle 

alone.”
46

 Charles L. Remond spoke against the Separatists and Rev. Henson’s proposal as 

he, “objected to drawing the attention of the colored men away from the United States to 

Canada, or Liberia, or Jamaica. We must resolve to remain here, in defiance of Judge 

Taney.”
47

 The Separatist approach, “keeps our brethren in servitude and keeps us under 

the yoke of prejudice.” He quipped, “if there is a man who is not willing to do his duty, 

let him go to Canada . . . He supposed there would be cowards among colored men as 

among whites.”
48
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Additionally, many thought that the decision in Dred Scott v. Sandford was a 

calculated move by pro-slavery forces to get free Blacks to flee the country. It had been a 

popular tactic of pro-slavery advocates and Southern State leaders to create colonization 

societies who promised Blacks freedom if they emigrated to Liberia, or the West Indies. 

In actuality, these colonization groups truly just wanted to reduce the free Black 

population in America to make it easier to keep the remainder of the Black population 

enslaved. Objecting both on principle, and for fear of playing into a trap, the Separatist 

position was rejected by the masses as well. 
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CONCLUSION 

So, as Justice Taney wrote in his majority opinion, “the question is simply this: 

Can a negro, whose ancestors were imported into this country, and sold as slaves, become 

a member of the political community formed and brought into existence by the 

Constitution of the United States, and as such become entitled to all the rights, and 

privileges, and immunities guaranteed by that instrument to the citizen?”
1
  

Are Blacks, Americans? They were not intended to be. At every step of the 

political process of the formation and development of the United States, Blacks were 

deliberately and systematically excluded from inclusion. From the evidence presented in 

the Declaration of Independence, Constitution, and incipient history of the Republic, 

Americans refused to give Blacks a seat at the table. The Dred Scott decision was a 

Constitutional justification for the denial of Blacks’ right to simply exist. Even most 

abolitionists and enlightened anti-slavery proponents who sought to emancipate the 

slaves never imagined that Blacks could exist with whites as co-equal Americans. The 

Dred Scott decision was Chief Justice Taney making a statement that the Federal 

Government had alluded to, for centuries: The United States was not made for Black 

people. Taney essentially held up the Constitutional mirror to the face of Black America, 

telling them that their reflection showed nothing.  

Yet, amidst one of the lowest points that humanity has had to suffer or endure, 

Blacks found inspiration in the very document that had been used for their oppression and 

enslavement. Blacks reinvented and repurposed the very assault upon their character, 

internalizing it and translating it into a passion and determination that could not be 

extinguished. To come from the bottom of slave ships and cotton fields to advising the 
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President (in the case of Frederick Douglass) and constructing the U.S. Capitol building 

captures the struggle and resilience of the Black identity. America might have walked on 

the backs of its Black inhabitants, but every blow they endured made them more resilient. 

Their identity is captured in the story of their fall from prominence to slavery, and 

bolstered in their rise back to glory.  

 Although documents signed by the Framers may not have included any explicit 

description of who Blacks would be in the United States of America, Blacks rewrote their 

own story, according their own interpretation of history. Their oppression, their 

exploitation, their exclusion compiles a collective condition that predicates their identity.  

Blacks in America may not have been Americans as originally intended by the 

Framers. Whether Apologists, Reclaimers, or Separatists, Blacks may not even have been 

able to agree on whether they were Americans under the Constitution. But, what is clear 

in their reaction to the Dred Scott opinion is, that the collective identity of both slave and 

Free Blacks came to be based upon the shared experiences of oppression caused by the 

Constitution, and the hope to one day secure the promises contained within it. Despite the 

Framers, pro-slavery advocates, and the Supreme Court telling Blacks that they could 

never be anything in America, Blacks rested hope in their collective will for the self-

realization of their liberty. 
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