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ABSTRACT 

 Tort reform has steadily grown more popular in the United States since it first rose to 

prominence in the late 1970s.  Although it remains controversial, supporters argue that reform 

may lower healthcare spending by reducing incentives for providers to limit their malpractice 

risk by delivering medically unnecessary care.  In this study, I investigate the relationship 

between tort reform and state healthcare spending using judicial elections as an instrument for 

tort reform.  I find that caps on damages and comparative fault reform are associated with 

reduced healthcare spending, while joint-and-several liability reform, contingency fee reform, 

and patient compensation funds are associated with increased spending. 
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INTRODUCTION 

 The United States spends more on healthcare, both on a per capita basis and as a 

percentage of Gross Domestic Product (GDP), than any other developed country (Davis et al. 

2014).  In 2013, countries in the Organization for Economic Cooperation and Development 

(OECD) spent an average of $3,453 (USD) per capita on healthcare; the United States spent 

$8713 per capita over the same period (OECD 2015).  The same year, OECD countries, on 

average, spent 8.9% of their GDP on healthcare, while the United States spent 16.4% of its GDP 

(Ibid.).  The Center for Medicare & Medicaid Services (CMS) estimates that United States 

healthcare spending will increase to 19.6% of GDP by 2024 (Keehan et al. 2015). 

 There is an opportunity cost to these expenditures: public money invested in healthcare 

will not be spent building roads, schools, or police stations.  Similarly, private money invested in 

healthcare cannot also be devoted to personal savings, used to pay for education, or allocated to 

expenditures for food, housing, or other basic household needs.  Consequently, policymakers and 

researchers often examine whether it is possible to reduce healthcare spending, particularly on 

unnecessary medical treatments (e.g., Kessler and McClellan 1996). 

 To partly address these concerns, politicians from both major parties have proposed 

limiting the exposure of healthcare providers to costly medical malpractice suits (Avraham et al. 

2009).  The rationale for these laws is straightforward.  If healthcare providers seek to minimize 

their exposure to malpractice suits, they may deliver healthcare in ways that minimize their risk 

but whose costs exceed any medical benefits, a practice referred to as defensive medicine 

(Kessler and McClellan 1996).  If tort reform laws reduce healthcare treatment intensity, ideally 

by removing incentives to practice defensive medicine, then healthcare spending would decrease 
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(Ibid.) (Avraham et al. 2009).1  However, it is possible that these laws could have the opposite 

effect: tort reform may remove a financial incentive for providers to avoid risky, medically 

unnecessary treatments (Ibid.). 

There are several commonly proposed tort reforms.  One of the most popular is a 

monetary cap on what a plaintiff may recover from a successful lawsuit, such as a cap on non-

economic damages (as opposed to, e.g., money to compensate them for loss of income) (Ibid.).  

Another strategy is to make it more difficult for a plaintiff to successfully sue by, for example, 

limiting the doctrine of joint-and-several liability  (Ibid.).2  The phrase “tort reform” is used to 

refer collectively to these types of laws. 

 In this paper, I examine the relationship between several specific tort reform laws and 

state level healthcare spending, using information about whether a state elects its state supreme 

court justices as an instrument.3  This paper is structured as follows: in the next section, I discuss 

the background of tort reform law in greater detail.  I then review the existing literature on tort 

reform and health spending.  Next, I provide a conceptual framework for this study.  In the 

successive three sections, I describe my data set, explain my empirical model, and report 

descriptive statistics, respectively.  Finally, I discuss my results and conclusions. 

                                                
1	  Avraham	  et	  al.	  (2009)	  acknowledge	  the	  possibility	  that	  tort	  reform	  laws	  could	  reduce	  
healthcare	  spending	  by	  lowering	  the	  costs	  of	  lawsuits,	  e.g.	  by	  reducing	  the	  size	  of	  awards.	  	  
However,	  they	  conclude	  that	  prior	  work	  indicates	  such	  costs	  are	  small	  as	  a	  percentage	  of	  
total	  healthcare	  spending,	  and	  that	  tort	  reform	  laws	  must	  influence	  treatment	  patterns	  in	  
2	  Joint-‐and-‐several	  liability	  is	  a	  doctrine	  that	  states,	  in	  situations	  where	  two	  or	  more	  people	  
acted	  negligently	  to	  cause	  a	  plaintiff’s	  injury,	  that	  plaintiff	  may	  sue	  any	  of	  the	  negligent	  
parties	  for	  the	  full	  amount	  of	  damages.	  	  For	  example,	  if	  two	  surgeons	  negligently	  injured	  a	  
patient	  during	  a	  surgery,	  under	  joint-‐and-‐several	  liability,	  either	  one	  may	  be	  sued	  for	  all	  of	  
a	  patient’s	  injuries,	  even	  if	  one	  of	  the	  surgeons	  was	  responsible	  for	  a	  comparatively	  small	  
percentage	  of	  the	  damage	  to	  the	  plaintiff	  (Kessler	  2011).	  
3	  For	  clarity,	  throughout	  this	  paper	  I	  refer	  to	  a	  state’s	  highest	  court	  as	  its	  “supreme	  court.”	  	  
However,	  some	  states,	  such	  as	  New	  York,	  refer	  to	  their	  highest	  courts	  by	  a	  different	  name	  
(New	  York	  2016).	  
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BACKGROUND 

 A tort is described as “a civil wrong, other than breach of contract, for which a remedy 

may be obtained, usually in the form of damages” (Black 2014).  Medical malpractice cases are a 

subset of torts generally, which is why medical malpractice reform laws are commonly referred 

to as “tort reform.”   

 In the early 1970s, the field of medical malpractice was growing quickly in terms of both 

the number of lawsuits filed and the average payout (Danzon 1984).  By the middle of the 

decade, many states had adopted tort reforms (Ibid.).  These laws varied by state, but they 

generally sought to limit healthcare provider liability and cap the amount that a plaintiff could 

recover (Ibid.).  The frequency of lawsuits and the size of payouts did decrease, although it is not 

clear that this was caused by the implementation of these tort reform measures (Ibid.).  Similar 

patterns of lawsuit growth and subsequent reform occurred in the 1980s and the early 2000s 

(Zeiler and Hardcastle 2012). 

 Despite its purported benefits, tort reform is a contentious issue.  Some state supreme 

courts have ruled that various tort reform laws violate the state’s constitution (Avraham 2014).  

For example, some courts have struck down caps on damages, ruling that they violate a 

plaintiff’s right to a jury trial (Ibid.). However, not all state supreme courts function identically 

(Ware 2009).  With a handful of exceptions, states choose their state supreme court justices in 

one of three ways (Ibid).  First, they may use an election, either partisan or non-partisan.  

Second, the governor may appoint the justices, usually subject to approval by the state senate.  

Finally, a state may use a hybrid procedure: the so-called Missouri Plan.  Under the Missouri 

Plan, the governor appoints the justices, but they are subject to a recall election after a 

predetermined period of time. 
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LITERATURE REVIEW 

 As states have experimented with various tort reform laws, researchers have carefully 

studied their effects on physician behavior and health expenditures.  In short, the results have 

been mixed.  Some studies suggest that tort reform can substantially reduce health expenditures 

by reducing the practice of defensive medicine (Kessler and McClellan 1996).  Other research 

has found little to no effect (Sloan and Shadle 2009).  Some studies even indicate that, at least for 

some specific procedures, tort reforms could increase healthcare utilization and spending (Currie 

and MacLeod 2008).  Studies in this area can be divided into three groups: those that directly 

investigate the relationship between tort reform laws and healthcare spending, those that 

investigate the relationship between tort reform and the frequency of specific procedures, and 

those that focus on the relationship between tort reform and litigation pressure.4 

 

Studies That Focus on Healthcare Spending 

 Some studies focus on the relationship between tort reform and health spending directly.  

For example, Hellinger and Encinosa focus on state caps on non-economic damages (2006).  

They find that states with such laws have per capita health expenditures that are, on average, 

3.3% – 3.4% lower than states without them.  However, this study only used data from a limited 

number of years: 1984, 1988, 1994, and 1998 (Ibid.). 

 Paik et al. (2012) examined health spending in Texas following tort reforms passed in 

2003.  They found no associated change in health spending (Ibid.).  The largely single-state 

                                                
4	  Litigation	  pressure	  refers	  to	  the	  influence	  of	  the	  risk	  of	  litigation	  on	  treatment	  decisions,	  
often	  reflected	  in	  malpractice	  insurance	  premiums	  as	  a	  proxy	  (Kessler	  2011).	  	  	  
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nature of this study has both benefits and drawbacks.5  While this arguably limits the study’s 

generalizability, Texas offers unusually useful data.  It is, according to the authors, one of only 

two states that has collected extensive county-level malpractice data (Ibid.).  The authors 

examined this data both before and after Texas’ 2003 reforms (Ibid.).  Although the number of 

malpractice claims dropped by approximately 60%, the authors did not find evidence of reduced 

spending (Ibid.).  Thus, although the analysis is limited to Texas, their failure to detect an effect 

is arguably more convincing than other studies, particularly ones that only use a few years’ worth 

of data. 

 Although Avraham et al. (2009) did not investigate healthcare spending directly, they did 

examine the relationship between tort reform and premiums for employer-provided health 

insurance, which, in a competitive market, will reflect the cost of providing healthcare.  Using 

data from 1998 to 2006, they found that caps on non-economic damages, joint-and-several 

liability reform, and collateral source reform were all associated with premium reductions of 1% 

– 2% each (Ibid.).6  However, these results only held for plans where employers pay healthcare 

costs directly (i.e., self-insured plans) (Ibid.).  There were no associated premium reductions for 

plans where an employer simply pays an insurance company for employee coverage (Ibid.). 

 

 

                                                
5	  The	  authors	  do	  make	  some	  comparisons	  to	  other	  states,	  but	  it	  is	  not	  the	  focus	  of	  their	  
analysis.	  	  They	  consider	  it	  more	  of	  a	  “robustness	  check”	  than	  a	  wholehearted	  analysis	  (Paik	  
et	  al.	  2012).	  
6	  Traditionally,	  under	  the	  collateral	  source	  rule,	  a	  defendant	  found	  liable	  for	  a	  plaintiff’s	  
injuries	  must	  pay	  the	  plaintiff	  for	  the	  full	  extent	  of	  the	  plaintiff’s	  injuries,	  regardless	  of	  
whether	  the	  plaintiff	  had	  insurance	  at	  the	  time	  of	  the	  accident.	  	  Collateral	  source	  reform	  
allows	  the	  defendant	  to	  deduct	  the	  value	  of	  payments	  made	  by	  the	  insurance	  company	  to	  
the	  plaintiff	  so	  that	  the	  plaintiff	  is	  not	  compensated	  for	  over	  100%	  of	  the	  value	  of	  the	  injury	  
(Avraham	  2009).	  
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Studies That Focus on Specific Procedures 

 The seminal paper in this area is by Kessler and McClellan (1996).  Using Medicare 

spending data from 1984, 1987, and 1990, they estimate that state tort reforms were correlated 

with reduced spending on acute myocardial infarctions (AMI, commonly referred to as a heart 

attack) and ischemic heart disease (IHD, also known as coronary heart disease) by 5% and 9%, 

respectively, without any significant association with patient outcomes.  Only so-called “direct” 

reforms–such as caps on damages–were found to have had an association with spending. Other 

“indirect” reforms, like caps on attorney contingency fees or joint-and-several-liability reform 

were not (Ibid.).7 

 The work of Sloan and Shadle (2009) builds off the work by Kessler and McClellan 

(1996). In addition to AMI and IHD, they looked at stroke, diabetes, and breast cancer.  The 

study includes data from care given in several contexts: inpatient and outpatient hospital care, 

home health, skilled nursing facilities and hospice care, from 1985 to 2000 (Ibid.).  They 

concluded that tort reforms, both direct and indirect, were not associated with lower healthcare 

spending (Ibid.). 

 Currie and MacLeod (2008) performed a similar analysis in the context of obstetrics, an 

area where the risk of malpractice claims is considered to be particularly high.  They found that 

caps on non-economic damages were associated with an increased frequency of cesarean 

sections (C-sections), as well as an increased rate of preventable complications (Ibid.).  In 

contrast, joint-and-several liability reform was associated with fewer C-sections and fewer 

                                                
7	  Direct	  reforms	  are	  so-‐called	  because	  they	  directly	  limit	  a	  plaintiff’s	  possible	  award.	  	  I.e.,	  a	  
damage	  cap	  provides	  a	  hard	  limit	  to	  what	  can	  be	  recovered.	  	  Compare	  this	  with	  indirect	  
reforms,	  like	  caps	  on	  attorneys’	  fees.	  	  Indirect	  reforms	  could	  reduce	  the	  likelihood	  that	  a	  
lawsuit	  will	  be	  filed	  or	  will	  ultimately	  be	  successful,	  but	  would	  not	  affect	  the	  size	  of	  an	  
award	  in	  the	  event	  of	  a	  successful	  suit	  (Kessler	  and	  McClellan	  1996).	  



 7 

preventable complications (Ibid.).  Neither law was correlated with the health of the newborn 

(Ibid.).  These results conflict with those of Yang et al. (2009), where damage caps were 

associated with a decreased likelihood of C-sections, and joint-and-several liability reform was 

not statistically significantly associated with C-section rates either way. 

 

Studies That Focus on Litigation Pressure 

 Another group of studies examines the relationship between tort reform and litigation 

pressure, usually using malpractice insurance premiums as a proxy.  Although medical 

malpractice premiums are a small subset of healthcare spending, these studies could provide 

indirect evidence for the effects of tort reform more broadly.  The key is that healthcare 

providers must respond to changes in malpractice premiums by changing the way they provide 

healthcare.  Consequently, most studies in this area build off of studies that analyze the 

relationship between malpractice premiums and healthcare provider behavior. 

Previous work indicates that changes in premiums are associated with changes in 

healthcare provision, although the sign of that effect is not always consistent.  For example, 

Dubay et al. (1999) examined the relationship between medical malpractice premiums and rates 

of C-sections.  The authors found that increases in premiums were associated with an increased 

use of C-sections, though the effects varied depending on the demographics of the mother (Ibid.).  

Other research has also indicated that the rate of C-sections is proportional to malpractice 

premiums (Yang et al. 2009).  One finding of another study by Dubay et al. (2001), however, 

was that malpractice premiums were associated with decreased provision of prenatal services.  

The authors suggested that this could be a result of healthcare providers seeking to limit their 
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malpractice risk by reducing their provision of obstetrical care, an area of high malpractice risk 

(Ibid.). 

Although the relationship between litigation pressure and healthcare provision is not 

always clear, research investigating the relationship between tort reform and litigation pressure is 

more consistent.  Caps are generally associated with reduced premiums (Zuckerman et al. 1990) 

(Thorpe 2004) (Kilgore et al. 2006).  Zuckerman et al. (1990) also investigated laws restricting 

attorneys’ contingent fees, and found no relationship with premiums.8   Thorpe (2004) similarly 

failed to detect an association with joint-and-several liability reform. 

 

Contribution to the Literature 

 Previous studies of tort reform and health spending have found mixed results.  Some have 

associated reforms with reduced spending, but others have not.  Frequently, these studies 

examine specific procedures, as opposed to healthcare spending more broadly.  In addition, they 

often only use data from a small number of years. 

 This study adds to the existing literature in several ways.  First, I use total state healthcare 

spending data, which avoids the question of generalizability that arises when only examining a 

handful of procedures.  Additionally, I use data from 1980 – 2009.  This is a larger time frame 

than that of many existing studies, which often include data from only a handful of years.  In 

addition to simply resulting in more data, this ensures that my analysis captures changes over 

time in states’ tort laws. 

  

                                                
8	  In	  the	  United	  States,	  plaintiffs	  usually	  finance	  malpractice	  suits	  by	  promising	  to	  pay	  their	  
attorney	  a	  percentage	  of	  any	  successful	  recovery	  (Zuckerman	  et	  al.	  1990).	  
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CONCEPTUAL FRAMEWORK 

 Most studies treat the incentive to avoid litigation as if it leads to more healthcare 

spending: doctors order additional tests and procedures in order to limit their liability (Avraham 

et al. 2009).  In this case, reducing liability risk would lead to decreased health spending.  

However, this is not the only possible manifestation of liability-reducing behavior.  Defensive 

medicine could take the form of avoidance of high-risk patients (Thomas et al. 2010).  If fear of 

litigation causes doctors to avoid high-risk patients, but tort reform subsequently lessens this 

fear, then tort reform could cause a net increase in health spending. 

 Nevertheless, based on the studies discussed in the previous section, I hypothesize that 

tort reform laws will have a modest negative correlation with state healthcare spending.  To the 

extent that this is correct, much of the relationship would be driven by changes in physician 

behavior.  Doctors that perceive a lessened risk of costly malpractice suits are less likely to 

practice defensive medicine (Thomas et al. 2010).  While the results of most of the reviewed 

studies are consistent with this general conclusion, they also suggest other factors that are likely 

to be more strongly correlated with health spending.  These include economic, demographic, and 

political factors.  My model accounts for these factors, which I discuss in greater detail below. 

 

Economic Factors 

 Economic factors are important determinants of health spending.  Due to income 

constraints, poor households may be forced to consume less healthcare than more affluent ones.  

Previous research has addressed this possibility by controlling for state per capita income and 

unemployment rates (Hellinger and Encinosa 2006).  Basic economic intuition suggests that the 

economic characteristics of a given population would impact their health spending.   
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Other research outside the tort reform context provides further evidence that economic 

factors can influence patterns of healthcare consumption.  In 2008, Oregon used a lottery system 

to enroll new participants in its Medicaid expansion program (Finkelstein et al. 2011).  To be 

eligible, applicants had to have been uninsured for at least 6 months, have incomes below the 

Federal poverty level, and have assets below $2,000 (Ibid.).9  The coverage expansion was 

associated with increases in healthcare utilization (Ibid.).   This suggests that financial barriers 

had been preventing participants, all of whom had incomes below the Federal poverty level, from 

their preferred amount of healthcare utilization. 

 

Political Factors 

 Politics may also play a role in health spending.  For instance, the fight over whether to 

expand Medicaid under the Affordable Care Act has become a highly partisan issue (Jones 

2014).  With this and other policy issues, the ideological makeup of a state could affect programs 

in ways that affect overall health spending.  My model accounts for ideological differences 

among states over time. 

 

Demographic Factors 

 A number of demographic factors are related to healthcare spending.  Previous research 

has found that education level is correlated with having insurance (Dubay et al. 1999).   Patients 

with higher education levels may also be more effective in ensuring that treatment matches their 

preferences (Ibid.).  Both of these factors suggest that education affects patterns of healthcare 

                                                
9	  In	  addition,	  the	  program	  only	  covers	  “adults	  ages	  19	  –	  64,	  not	  otherwise	  eligible	  for	  
Medicaid,	  who	  are	  Oregon	  residents,	  [and]	  are	  U.S.	  citizens	  or	  legal	  immigrants”	  	  
(Finkelstein	  et	  al.	  2011).	  
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utilization and, therefore, healthcare spending.  Race is similarly important.  Compared to white 

patients, minority patients frequently receive lower-quality care (Bernstein et al. 2003).  Race is 

also associated with different consumption patterns.  From 1992 to 2000, for example, white 

patients were more likely to visit a physician’s office but less likely to visit the emergency room 

compared to black patients (Ibid.).  Finally, the average age of a population is unsurprisingly also 

related to healthcare expenditures.  Older age groups have historically consumed healthcare at 

greater rates than their younger counterparts (Ibid.).  Consequently, states with older populations 

would be expected, all else being equal, to spend more money on healthcare.  

 

Figure 1 – Factors Which Influence State Healthcare Spending. 
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DATA 

 For this study, I assembled thirty years (1980-2009) of panel data using several different 

sources.10  Total state healthcare spending data come from the Centers for Medicare and 

Medicaid Services (CMS).11  State supreme court justice selection methods were taken from the 

National Center for State Courts.12  Information about which reforms a state has enacted was 

taken from the 5th edition of the Database of State Tort Law Reforms (DSTLR), which is 

maintained by Ronen Avraham, a law professor at the University of Texas School of Law. 13   I 

use these data to determine whether a state has a particular tort reform law in place in a given 

                                                
10	  All	  datasets	  used	  are	  publically	  available.	  	  There	  was	  one	  incorrectly	  coded	  demographic	  
data	  point	  for	  one	  state	  in	  a	  particular	  year.	  	  I	  replaced	  this	  miscoded	  data	  point	  with	  the	  
average	  of	  the	  points	  preceding	  and	  following	  it.	  	  	  
11	  I	  use	  total,	  not	  per	  capita,	  spending.	  	  Although	  CMS	  releases	  data	  on	  both,	  there	  are	  subtle	  
differences	  between	  the	  datasets.	  	  The	  data	  I	  use	  measure	  all	  healthcare	  spending	  in	  a	  state,	  
based	  on	  where	  the	  healthcare	  is	  actually	  provided.	  	  If	  a	  citizen	  of	  Ohio	  goes	  to	  
Pennsylvania	  to	  receive	  care,	  the	  spending	  is	  reported	  for	  Pennsylvania.	  	  In	  many	  ways	  this	  
is	  preferable	  for	  my	  analysis	  –	  a	  malpractice	  suit	  would	  have	  to	  be	  filed	  in	  the	  state	  where	  a	  
patient	  received	  care,	  not	  where	  the	  patient	  necessarily	  lives.	  	  However,	  as	  CMS	  cautions,	  
this	  dataset	  is	  inappropriate	  for	  calculating	  per	  capita	  healthcare	  spending	  (Centers	  for	  
Medicare	  and	  Medicaid	  Services	  2011).	  
12	  As	  mentioned	  in	  my	  Background	  section,	  some	  states	  appoint	  justices	  but	  later	  subject	  
them	  to	  a	  retention	  election,	  the	  so-‐called	  Missouri	  Plan.	  	  For	  the	  purposes	  of	  my	  analysis,	  I	  
considered	  these	  states	  to	  be	  non-‐election	  states.	  
13	  This	  database	  contains	  data	  on	  enactment	  of	  the	  following	  laws:	  caps	  on	  non-‐economic,	  
punitive,	  or	  total	  damages;	  split	  recovery	  laws,	  which	  divert	  a	  portion	  of	  a	  plaintiff’s	  
recovery	  into	  a	  public	  fund,	  such	  as	  Florida’s	  Medicare	  Assistance	  Trust	  Fund;	  collateral	  
source	  reform,	  which	  allows	  the	  jury	  to	  see	  evidence	  of	  other	  ways	  in	  which	  a	  plaintiff	  has	  
already	  been	  compensated,	  such	  as	  through	  a	  workers’	  compensation	  fund;	  punitive	  
damages	  evidence	  reform,	  which	  raises	  the	  legal	  standard	  that	  must	  be	  met	  before	  punitive	  
damages	  may	  be	  awarded;	  periodic	  payment	  reform,	  which	  can	  require	  a	  portion	  of	  a	  
plaintiff’s	  award	  to	  be	  paid	  in	  installments,	  rather	  than	  all	  at	  once;	  contingency	  fee	  reform,	  
which	  limits	  the	  percentage	  of	  an	  award	  that	  a	  lawyer	  may	  collect	  as	  his	  or	  her	  fee;	  joint	  
and	  several	  liability	  reform,	  which	  limits	  the	  extent	  to	  which	  the	  doctrine	  of	  joint	  and	  
several	  liability	  allows	  a	  plaintiff	  to	  recover	  all	  damages	  from	  a	  single	  party,	  even	  if	  that	  
party	  was	  not	  solely	  responsible	  for	  the	  damages;	  patient	  compensation	  fund	  laws,	  which	  
create	  funds	  to	  pay	  a	  portion	  of	  a	  plaintiff’s	  successful	  malpractice	  claim;	  and	  comparative	  
fault	  reform,	  which	  allows	  a	  plaintiff’s	  award	  to	  be	  reduced	  to	  the	  extent	  that	  the	  plaintiff	  
contributed	  to	  the	  injury.	  	  These	  reforms	  are	  listed	  and	  described	  in	  Avraham	  (2014).	  
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year.  A state is coded as a 1 for the relevant variable if it has a law in place in a given year.  I 

also control for per capita income, state ideology, poverty rate, the percent of a state’s population 

that is age 65 or older, the number of new high school graduates as a percentage of state 

population, the unemployment rate, and the percentage of a state’s population that is black, 

Hispanic, or other minority group.  State population is used to weight the data.  The Medical 

Consumer Price Index is used to express healthcare spending in constant 2009 dollars.  These 

data come from the Bureau for Labor Statistics.  State per capita income data come from the 

Department of Commerce’s Bureau of Economic Analysis.  State-level ideology scores were 

taken from an updated version of the Citizen and Government Ideology Dataset, originally 

published by Berry et al. in 1998 and subsequently updated in 2010.14  State poverty rate data 

were taken from the U.S. Census Bureau, and unemployment rates were taken from the 

Department of Labor’s Bureau of Labor Statistics.  State age, race, education, and population 

data are taken from the Southern Regional Education Board.15 

Taken together, these data could be used to estimate a simple multivariate regression of 

healthcare spending on tort reform enactment.  However, for the reasons discussed below, I have 

taken a somewhat different approach. 

                                                
14	  The	  state	  government	  ideology	  score	  is	  calculated	  by	  first	  estimating	  the	  policy	  
orientation	  of	  a	  state’s	  U.S.	  senators	  and	  representatives	  using	  data	  on	  roll	  call	  votes.	  	  Then,	  
scores	  are	  calculated	  for	  each	  party’s	  state	  legislators	  and	  senators	  under	  the	  assumption	  
that	  these	  scores	  are	  a	  function	  of	  the	  mean	  Congressional	  scores.	  	  Next,	  the	  ideology	  score	  
of	  the	  governor	  is	  estimated,	  who	  is	  assumed	  to	  have	  the	  average	  score	  of	  the	  legislators	  
that	  share	  the	  governor’s	  party.	  	  Finally,	  a	  weighted	  average	  is	  taken	  of	  the	  congress	  and	  
senate	  scores	  for	  each	  party,	  along	  with	  the	  governor,	  to	  produce	  a	  state’s	  government	  
ideology	  score.	  	  Higher	  scores	  are	  indicative	  of	  more	  liberal	  governments	  (Berry	  et	  al.	  
2010).	  
15	  The	  Southern	  Regional	  Education	  Board	  (SREB)	  is	  a	  nonpartisan	  nonprofit	  organization	  
that	  works	  to	  improve	  the	  education	  systems	  of	  sixteen	  Southern	  states.	  	  The	  SREB	  data	  
that	  I	  used	  was	  compiled	  from	  several	  government	  documents	  published	  by	  the	  U.S.	  Bureau	  
of	  the	  Census	  and	  the	  National	  Center	  for	  Education	  Statistics.	  
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METHODS 

 The controlled correlation between healthcare spending and tort reform enactment is 

unlikely to produce an estimate of the causal impact of the latter on the former.  For example, 

tort reform might be more prevalent in states with more medical schools and teaching hospitals 

because policymakers are particularly concerned about protecting medical students from 

lawsuits.  It could be that it is the presence of these sorts of hospitals that affect medical 

spending, not tort reform directly.  In this case, the regression would be biased. 

 To address this issue, I use judicial elections as an instrument for a state’s tort reform 

laws.  If judicial elections are related to tort reform laws but are otherwise unrelated to healthcare 

spending, then elections are a valid instrument that can be used to defeat endogeneity.  I believe 

that judicial elections satisfy these criteria.  Tort reform has proven consistently controversial, 

and such laws have occasionally been held to violate a state’s constitution.  In states that have 

judicial elections, judges are more susceptible to political pressure.  Consequently, pro-reform 

groups can lobby for judges that will uphold tort reforms instead of ruling that they are contrary 

to a state’s constitution.16 

 Intuitively, it seems likely that whether a state has judicial elections would not otherwise 

affect health spending.  However, the exogeneity of the instrument can be improved in two ways.  

First, I use year fixed effects to control for characteristics that do not vary by state in a particular 

year.  In a given year, perhaps as a response to a general economic downturn, all states may be 

                                                
16	  Alternatively,	  anti-‐reform	  groups	  could	  band	  together	  to	  support	  candidates	  that	  oppose	  
tort	  reform.	  	  However,	  I	  view	  this	  as	  less	  likely.	  	  Virtually	  the	  entire	  physician	  community	  
has	  a	  financial	  incentive	  to	  support	  tort	  reform.	  	  Insurance	  companies	  would	  also	  support	  
these	  laws,	  given	  that	  they	  would	  reduce	  the	  probability	  that	  a	  company	  has	  to	  pay	  a	  
policyholder	  in	  the	  event	  of	  a	  successful	  lawsuit.	  	  The	  legal	  community,	  however,	  is	  not	  as	  
united:	  plaintiffs’	  attorneys	  would	  oppose	  laws	  that	  make	  it	  hard	  to	  sue	  for	  medical	  
malpractice,	  while	  malpractice	  defense	  attorneys	  would	  welcome	  them.	  
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more likely to enact tort reforms.  Year fixed effects can control for these influences.  Second, I 

add several controls correlated with healthcare spending, discussed in the previous section, to 

improve my instrument’s exogeneity.  For example, I have included state per capita income as a 

control.  It is possible that, out of necessity, many people in poor states spend less on healthcare.  

If poorer states tend to be more (or less) likely to enact tort reform, then including the variable in 

the model improves exogeneity. 

 In summary, I estimate the following two-stage model: 

1) 𝑋!" =   𝛾! +   𝛾!Γ!"# +   𝛾!𝐽𝑢𝑑𝑖𝑐𝑖𝑎𝑙_𝐸𝑙𝑒𝑐𝑡𝑖𝑜𝑛!"   + 𝛼! + 𝜇!" 

2) 𝑆𝑡𝑎𝑡𝑒_𝑆𝑝𝑒𝑛𝑑𝑖𝑛𝑔!" =   𝛽! + 𝛽!Γ!"# +   𝛽!𝑋!" + 𝛼!   + 𝜀!" 

where i is an index over states, j is an index over my control variables, and t is an index over 

years.  𝑋!" represents the (instrumented) presence of a tort reform for a specific state-year.  Year 

fixed effects are represented by 𝛼!, which captures the characteristics of states that do not vary 

over time.  Γ!"# represents my control variables.17  Error terms are represented by 𝜇!" and 𝜀!".  

State healthcare spending is in total, not per capita, terms.  I also weight my data by state 

population.  

 In my results section, I provide additional tests of my instrument’s exogeneity. 

  

                                                
17	  As	  mentioned	  above,	  I	  control	  for	  the	  following	  state-‐level	  factors:	  population,	  age,	  race,	  
education,	  unemployment	  rate,	  poverty	  rate,	  state	  per	  capita	  income,	  and	  state	  ideology	  
score.	  
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DESCRIPTIVE STATISTICS 

 In Table 1, I present descriptive statistics for the overall dataset.18  One obvious, though 

expected, feature is the wide range of health spending, both in terms of range and standard 

deviation.  This is unsurprising, given that states vary greatly in terms of population and 

economic output. 

More interesting are the statistics for tort reform laws and judicial elections.  The laws 

did not all enjoy the same level of popularity, and the patterns of expansion differ.  For example, 

damage caps grew from just over 10 states at the beginning of the period to 35 by the end in an 

approximately linear fashion.  In contrast, joint-and-several liability reform laws started out 

unpopular but grew rapidly in the late 80s. 

On average, a cap was in place for almost 50% of state-years.  However, the number of 

states with damage caps was not constant.  Figure 2 displays the number of states with some kind 

of cap in a given year.   States with damage caps are in the minority (about 20%) at the 

beginning of my panel.  By 1996, approximately half of states had caps.  The number of states 

with caps continued to increase, climbing to approximately 70% by 2009. 

 

                                                
18	  For	  all	  of	  the	  results	  and	  tables	  in	  this	  section,	  I	  used	  analytics	  weights	  reflecting	  a	  state’s	  
population	  in	  a	  given	  year.	  	  To	  calculate	  the	  size	  and	  statistical	  significance	  of	  differences	  
between	  non-‐election	  and	  election	  states	  in	  Table	  2,	  I	  separately	  regress	  election	  status	  on	  
each	  factor,	  weighting	  by	  state	  population	  and	  using	  robust	  standard	  errors.	  
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Table 1 – Summary Statistics for Entire Dataset 

 

Variable Obs Mean Std. Dev. Min Max

Total health spending 1500 68785.61 55451.58 1652.97 231025.8
(in millions)

Judicial election 1500 .474 .499 0 1

Cap on damages 1500 .555 .497 0 1
(any)

Joint-and-several 1500 .582 .493 0 1
liability reform

Contingency fee 1500 .46 .499 0 1
reform

Patient compensation 1500 .27 .444 0 1
fund

Comparative fault 1500 .462 .499 0 1
reform

Total pop. 1500 11572.74 9264.224 400 36961.66

Fraction of pop. 65+ 1500 .125 .02 .029 .204

Fraction of pop. 1500 .125 .077 .002 .377
- Black

Fraction of pop. 1500 .11 .11 .004 .462
- Hispanic

Fraction of pop. 1500 .051 .063 .004 .826
- Other

New high school 1500 .011 .002 .007 .021
graduates
(fraction of pop.)

Unemployment rate 1500 6.147 1.98 2.3 17.8
(percent)

Per capita income 1500 23012.05 9930.063 7127 66220
(nominal USD)

State gov. ideology 1500 54.645 21.57 5.461 95.19
score

Poverty rate 1500 13.397 3.332 2.9 27.2
(percent)

1
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Figure 2 – Number of States With Damage Caps 

 

 

Figure 3 – Number of States With Joint-and-Several Liability Reform 
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Figure 2: Damage caps
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Figure 3: Joint-and-several liability reform
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Figure 4 – Number of States With Contingent Fee Reform 

 

 

Figure 5 – Number of States With Compensation Funds 
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Figure 4: Contingent fee reform
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Figure 5: Patient compensation funds
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Figure 6 – Number of States With Comparative Fault Reform 

 

 

States similarly embraced judicial elections in the aggregate, although the pattern of 
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Figure 6: Comparative fault reform
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Figure 7 – Number of States With Judicial Elections 
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Figure 7: Judicial elections
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Table 2 – Summary Statistics for Non-Election and Election States 

 

Election = 0 Election = 1

Variable Obs Mean Std. Dev. Obs Mean Std. Dev. Di↵erence

Total healthcare spending 819 82685.43 66700.46 681 53363.18 33187.12 -29322.25***
(in millions) (-5.78)

Cap on damages (any) 819 .53 .499 681 .584 .493 .0546867
(1.47)

Joint-and-several 819 .652 .477 681 .505 .5 -.1472269***
liability reform (-4.19)

Contingency fee 819 .684 .465 681 .212 .409 -.4721355 ***
reform (-16.03)

Patient compensation 819 .338 .473 681 .193 .395 -.1450506***
fund (-4.45)

Comparative fault 819 .348 .477 681 .589 .492 .2406736***
reform (7.35)

Total population 819 13600.58 11225.65 681 9322.757 5630.787 -4277.826 ***
(thousands) (-4.83)

Fraction of pop. 819 .127 .023 681 .122 .017 -.0056391***
- 65+ (-3.50)

Fraction of pop. 819 .115 .068 681 .137 .084 .02219***
- Black (5.21)

Fraction of pop. 819 .135 .107 681 .083 .107 -.0524288***
- Hispanic (-5.12)

Fraction of pop. 819 .069 .078 681 .032 .027 -.0368025***
- Other (-8.80)

New high school graduates 819 .01 .002 681 .011 .002 .0006192***
(fraction of pop.) (5.97)

Unemployment rate 819 5.829 1.767 681 6.501 2.139 .6720544***
(percent) (4.66)

Per capita income 819 20236.97 9510.394 681 26091.1 9473.586 5854.135***
(nominal USD) (8.58)

State gov. 819 55.955 21.76 681 53.192 21.277 -2.763795
ideology score (-1.66)

Poverty rate 819 12.752 2.977 681 14.112 3.553 1.360282***
(percent) (6.49)

1
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RESULTS 

 I summarize my results in the tables below.  Before discussing regressions using judicial 

elections as an instrumental variable, I first present results from several alternative specifications. 

For all specifications, I separately regress healthcare spending on four laws: damage caps, joint-

and-several liability reform, contingency fee reform, and patient compensation funds.  I also 

considered five other laws for which I do not report results: split recovery reform, collateral 

source reform, comparative fault reform, punitive evidence reform, and periodic payments 

reforms.  As I discuss in greater detail below, judicial elections were not a strong instrument for 

these laws.  Because I could not report meaningful results for these laws for my primary 

specification, I omitted them from all specifications in order to make consistent comparisons.   In 

all specifications, data are weighted by a state’s population in a given year, except for 

specification 3, the state and year fixed effects model, where they are weighted by a state’s 

average population over the 30 year period. 

First, in Table 3, I list results from simple linear regressions of total health spending on 

each law.  The results are surprising.  Although one of the laws, comparative fault reform, is 

associated with reduced spending, three out of five laws – caps on damages, joint-and-several 

liability reform, and contingency fee reform – have a statistically significant positive relationship 

with healthcare spending.  If these estimates are credible, then far from reducing healthcare 

spending, laws like caps on damages could increase state healthcare spending by billions of 

dollars.  However, these results are almost certainly biased by the omission of relevant variables.  

For example, I do not control for any economic factors in this specification.  It is possible that 

states with higher per capita incomes spend more on healthcare and are also more likely to pass 

tort reforms, in which case the regression would be biased upwards. 
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Table 3 – Simple Linear Regressions 

 

 

 Next, as reported in Table 4, I regress healthcare spending on each law, adding my full 

suite of controls.  These results bear some similarity to those in Table 3.  Joint-and-several 

liability reform and contingency fee reform remain statistically significantly associated with 

increased healthcare spending, although the magnitude of the relationship is approximately an 

order of magnitude less for each law.  In addition, patient compensation fund laws are also now 

significantly associated with increased spending.  The sign of the coefficient for damage caps is 

now negative, a change from the simple linear regression.  Neither caps nor comparative fault 

Total health spending, in millions (constant 2009 dollars)

(1) (2) (3) (4) (5)

Cap on damages 19908.1⇤⇤⇤

(any) (3.81)

Joint-and-several 32150.5⇤⇤⇤

liability reform (6.75)

Contingency fee 52034.1⇤⇤⇤

reform (10.30)

Patient 8248.2
compensation fund (1.63)

Comparative -36068.3⇤⇤⇤

fault reform (-7.28)

Constant 57727.7⇤⇤⇤ 50060.0⇤⇤⇤ 44831.1⇤⇤⇤ 66562.0⇤⇤⇤ 85459.0⇤⇤⇤

(22.00) (23.23) (23.33) (17.71) (19.04)

Year fixed e↵ects? N N N N N

State fixed e↵ects? N N N N N

Observations 1500 1500 1500 1500 1500

t statistics in parentheses
⇤ p < 0.05, ⇤⇤ p < 0.01, ⇤⇤⇤ p < 0.001

1
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laws are statistically significant at traditional levels in this specification, though they are nearly 

so.  

Although the controls help address the problem, omitted variable bias remains a concern.  

There are other variables I could not control for that are likely correlated with both healthcare 

spending and tort reform.  If, for example, states with a greater number of physicians per capita 

spend more on healthcare and are more likely to pass tort reforms, then these results would once 

again be biased upwards.19 

 

  

                                                
19	  Past	  research	  has	  recognized	  the	  possible	  association	  between	  healthcare	  spending	  and	  
the	  number	  of	  physicians.	  	  It	  is	  discussed,	  for	  example,	  in	  Hellinger	  and	  Encinosa	  (2006).	  
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Table 4 – Multivariate Regressions 

 

Total health spending, in millions (constant 2009 dollars)

(1) (2) (3) (4) (5)

Cap on damages -1771.1
(any) (-1.75)

Joint-and-several 4579.9⇤⇤⇤

liability reform (6.02)

Contingency fee 4457.0⇤⇤⇤

reform (5.31)

Patient 6764.6⇤⇤⇤

compensation fund (5.51)

Comparative -1117.8
fault reform (-1.66)

Total population 6.018⇤⇤⇤ 6.025⇤⇤⇤ 5.875⇤⇤⇤ 5.954⇤⇤⇤ 5.983⇤⇤⇤

(thousands) (76.84) (78.85) (80.19) (84.73) (83.24)

Fraction of pop. 234924.4⇤⇤⇤ 242614.6⇤⇤⇤ 231095.8⇤⇤⇤ 165355.1⇤⇤⇤ 247046.7⇤⇤⇤

65+ (10.46) (11.06) (10.58) (7.64) (10.91)

Fraction of pop. 30645.9⇤⇤⇤ 35650.4⇤⇤⇤ 32313.0⇤⇤⇤ 23974.3⇤⇤⇤ 28731.6⇤⇤⇤

- Black (5.55) (6.12) (5.88) (5.14) (5.57)

Fraction of pop. 1999.7 -2819.2 7024.5 2009.4 3709.9
- Hispanic (0.36) (-0.53) (1.34) (0.38) (0.71)

Fraction of pop. 19873.0 12426.7 12629.2 19775.4⇤ 16496.7
- other (1.87) (1.25) (1.29) (2.01) (1.64)

New high school -103542.3 249563.2 105716.6 -196674.9 -3793.3
graduates (fraction of pop.) (-0.40) (0.98) (0.42) (-0.78) (-0.01)

Unemployment -426.1⇤ -330.9 -425.7⇤ -463.1⇤ -461.4⇤

rate (percent) (-1.99) (-1.61) (-2.05) (-2.17) (-2.13)

Per capita 0.140⇤⇤⇤ 0.125⇤⇤⇤ 0.169⇤⇤⇤ 0.0970⇤⇤ 0.152⇤⇤⇤

income (nominal USD) (3.55) (3.30) (4.17) (2.83) (3.66)

State gov. -24.75 -7.569 -22.35 -10.88 -23.47
ideology score (-1.24) (-0.37) (-1.17) (-0.56) (-1.17)

Poverty rate -410.1⇤⇤⇤ -500.7⇤⇤⇤ -266.9⇤⇤ -401.8⇤⇤⇤ -379.1⇤⇤⇤

(percent) (-4.15) (-5.16) (-2.71) (-4.28) (-3.96)

Constant -26865.6⇤⇤⇤ -35004.6⇤⇤⇤ -33121.1⇤⇤⇤ -18082.3⇤⇤⇤ -29812.4⇤⇤⇤

(-4.56) (-5.81) (-5.63) (-3.31) (-5.02)

Year fixed e↵ects? N N N N N

State fixed e↵ects? N N N N N

Observations 1500 1500 1500 1500 1500

t statistics in parentheses
⇤ p < 0.05, ⇤⇤ p < 0.01, ⇤⇤⇤ p < 0.001

1
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I repeat this procedure for Table 5, adding state and year fixed effects, which control for 

state-level characteristics that do not vary over time and time-varying characteristics that are 

common to all states, respectively.  This specification can help address omitted variables bias.  

For example, it is possible that states that are comparatively heavily urban on average are 

systematically different with respect to healthcare spending than states with low levels of 

urbanization.  State fixed effects would control for this phenomenon to the extent that it does not 

vary over time.  Similarly, year fixed effects could control for factors that affect all states, such 

as changes in national economic conditions.  State and year fixed effects do not address bias 

caused by omitted variables that vary within states over time, such as the number of a state’s 

Medicaid enrollees. 

The only law that has a statistically significant relationship with health care spending in 

these specifications is patient compensation funds.  The magnitude of the relevant coefficient is 

comparable to the one from the previous regression, but its sign is now negative.  This is 

arguably a more convincing result, given that the fixed effects model addresses a substantially 

larger amount of endogeneity than the simple multivariate model. 
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Table 5 – State and Year Fixed-Effects 

 

Total health spending, in millions (constant 2009 dollars)

(1) (2) (3) (4) (5)

Cap on damages -856.9
(any) (-0.52)

Joint-and-several 646.6
liability reform (0.44)

Contingency fee -917.7
reform (-0.28)

Patient -5920.3⇤

compensation fund (-2.17)

Comparative -2000.2
fault reform (-1.36)

Total population 5.761⇤⇤⇤ 5.762⇤⇤⇤ 5.765⇤⇤⇤ 5.802⇤⇤⇤ 5.865⇤⇤⇤

(thousands) (6.61) (6.68) (6.54) (6.94) (7.14)

Fraction of pop. -160426.0 -149919.9 -154693.4 -150605.0 -150185.3
65+ (-1.25) (-1.32) (-1.28) (-1.25) (-1.27)

Fraction of pop. 203321.5 202490.9 205085.1 201932.0 201652.4
- Black (1.43) (1.43) (1.40) (1.39) (1.41)

Fraction of pop. -13268.7 -12521.0 -11507.4 -14831.6 -21897.1
- Hispanic (-0.24) (-0.22) (-0.20) (-0.27) (-0.41)

Fraction of pop. -26600.5 -27079.2 -27278.7 -26970.8 -27526.6
- Other (-0.63) (-0.65) (-0.66) (-0.64) (-0.66)

New high school -690924.6 -660127.1 -672501.0 -686972.0 -727628.8
graduates (fraction of pop.) (-1.03) (-1.04) (-1.02) (-1.08) (-1.15)

Unemployment -54.86 -75.82 -58.05 -71.65 -55.24
rate (percent) (-0.18) (-0.26) (-0.20) (-0.23) (-0.18)

Per capita 0.00180 -0.00288 0.000513 0.000310 -0.00279
income (nominal USD) (0.06) (-0.09) (0.02) (0.01) (-0.09)

State gov. -34.18 -33.27 -34.89 -33.89 -34.31
ideology score (-1.30) (-1.29) (-1.32) (-1.29) (-1.31)

Poverty rate -720.0⇤ -721.1⇤ -710.8⇤ -705.4⇤ -724.4⇤

(percent) (-2.14) (-2.15) (-2.15) (-2.15) (-2.17)

Constant 13108.4 11435.5 11856.2 13028.9 12808.4
(0.48) (0.44) (0.45) (0.50) (0.49)

Year fixed e↵ects? Y Y Y Y Y

State fixed e↵ects? Y Y Y Y Y

Observations 1500 1500 1500 1500 1500

t statistics in parentheses
⇤ p < 0.05, ⇤⇤ p < 0.01, ⇤⇤⇤ p < 0.001

1
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Finally, I present the results of regressions using state judicial elections as an instrument 

for various tort reform laws.  In Table 6 I present the results of first-stage regressions, and in 

Table 7, I present second–stage results.  For all regressions, I include year fixed effects.  

However, because there was not sufficient variation within states over time in terms of judicial 

elections and tort reform laws, I did not include state fixed effects.  

 The conventional wisdom is that, in order to be considered a strong instrument, the 

coefficient on the instrument in the first-stage regression should produce an F-statistic of 10 or 

greater, which corresponds to a t-statistic of approximately 3.4 (Stock and Watson 2010).  As 

seen in Table 6, this condition is satisfied for the five laws.  As mentioned above, however, I did 

not include every law for which I had data.  I excluded split recovery reform, collateral source 

reform, comparative fault reform, punitive evidence reform, and periodic payments reform.  For 

these laws, the coefficient on judicial elections had a t-statistic of less than 3.4, meaning that 

judicial elections were not a sufficiently relevant instrument for these laws.  I excluded these 

laws from my other specifications in order to allow for consistent comparisons across analyses. 

The first-stage results are somewhat surprising.  The sign of the coefficient for judicial 

elections is not constant.  Judicial elections are positively correlated with damage caps and 

comparative fault reform, but negatively correlated with joint-and-several liability reform, 

contingency fee reform, and patient compensation fund laws.  It is not immediately obvious why 

elections would be associated with an increased likelihood of passage of some laws but a 

decreased likelihood of passage of others.  One possibility is that this is the result of political 

compromise.  Comparative fault reform and damage caps reduce the probability of a plaintiff 

succeeding in a malpractice suit and the possible size of the award, respectively.  Pro-reform 

groups would likely work hard to elect justices who will uphold these laws.  On the other hand, 
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contingency fee reform and patient compensation fund laws could have a significant affect on a 

lawyer’s paycheck in the event of a successful lawsuit, giving them strong reasons to oppose 

them.  Perhaps these results are the result of political horse-trading in which each side gets what 

is most important to its constituency. 
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Table 6 – First-Stage Regressions 

 

 

(1) (2) (3) (4) (5)
Cap on damages Joint-and-several Contingency Patient comp. Comparative

(any) liability fee fund fault

Judicial 0.129⇤⇤⇤ -0.160⇤⇤⇤ -0.361⇤⇤⇤ -0.160⇤⇤⇤ 0.198⇤⇤⇤

election (3.82) (-5.51) (-11.30) (-5.51) (6.18)

Total population 0.0000126⇤⇤⇤ -0.00000656⇤⇤⇤ 0.0000252⇤⇤⇤ 0.00000600⇤⇤ -0.0000136⇤⇤⇤

(thousands) (4.71) (-3.42) (12.57) (2.74) (-6.23)

Fraction of pop. -8.719⇤⇤⇤ -0.266 2.555⇤⇤⇤ 12.62⇤⇤⇤ -0.0544
65+ (-11.07) (-0.38) (3.76) (23.15) (-0.08)

Fraction of pop. -0.303 -1.196⇤⇤⇤ -0.372⇤ 1.033⇤⇤⇤ -1.337⇤⇤⇤

- Black (-1.47) (-6.94) (-2.33) (6.40) (-7.04)

Fraction of pop. -1.042⇤⇤⇤ 1.054⇤⇤⇤ -1.064⇤⇤⇤ 0.117 0.760⇤⇤

- Hispanic (-3.30) (5.50) (-5.11) (0.55) (2.84)

Fraction of pop. 0.911⇤⇤⇤ 0.561⇤⇤⇤ 0.630⇤⇤⇤ -0.103 -0.635⇤⇤

- other (5.15) (4.82) (4.78) (-0.86) (-2.99)

New high school -39.43⇤⇤ -2.598 -10.04 11.46 85.41⇤⇤⇤

graduates (-3.21) (-0.26) (-0.94) (1.32) (7.20)
(fraction of pop.)

Unemployment 0.0226 0.0402⇤⇤⇤ 0.0487⇤⇤⇤ -0.00407 -0.0674⇤⇤⇤

rate (percent) (1.90) (4.62) (5.33) (-0.47) (-6.66)

Per capita -0.00000397⇤ 0.00000307⇤ -0.00000279⇤ 0.00000961⇤⇤⇤ 0.00000549⇤⇤⇤

income (-2.55) (2.47) (-2.11) (7.89) (3.50)
(nominal USD)

State gov. -0.00148⇤ -0.00199⇤⇤ 0.000271 -0.00234⇤⇤⇤ -0.00284⇤⇤⇤

ideology score (-2.01) (-3.29) (0.43) (-4.93) (-4.18)

Poverty rate -0.0344⇤⇤⇤ 0.0367⇤⇤⇤ -0.0130⇤⇤ 0.0136⇤⇤⇤ -0.0114⇤

(percent) (-7.17) (9.47) (-3.05) (3.33) (-2.55)

Constant 2.255⇤⇤⇤ -0.456⇤ 0.109 -1.622⇤⇤⇤ 0.0580
(8.16) (-2.03) (0.51) (-8.08) (0.22)

Year fixed e↵ects? Y Y Y Y Y

State fixed e↵ects? N N N N N

Observations 1500 1500 1500 1500 1500

t statistics in parentheses
⇤ p < 0.05, ⇤⇤ p < 0.01, ⇤⇤⇤ p < 0.001

1
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As displayed in Table 7, all five of the laws that I examined had a statistically significant 

association with state-level healthcare spending in my instrumental variables analysis.  Damage 

caps and comparative fault reform are associated with decreased spending, but joint-and-several 

liability reform, contingency fee reform, and patient compensation fund laws are associated with 

increased spending.  This is the same pattern that appeared in Table 4 with my multivariate 

analysis, though in that case damage caps and comparative fault reform were not quite 

significant at conventional levels.  It is also interesting to compare the results in Table 7 to the 

results of my fixed effects specifications in Table 5.  The only statistically significant law in the 

latter specifications is patient compensation funds.  However, in the fixed effects model and 

unlike the instrumental variable analysis, patient compensation fund laws are associated with 

reduced spending. 

 Although the results of my primary specification theoretically describe the causal 

relationship between these laws and healthcare spending, there are reasons to be skeptical of 

these results.  My descriptive statistics, described above, suggest that my instrument may not 

actually be sufficiently exogenous.  To the extent that it is not, my results may be biased in a way 

that masks the true effect of the laws.  I discuss this possibility in greater detail in the next 

section. 
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Table 7 – Second-Stage Regressions 

 

Total health spending, in millions (constant 2009 dollars)

(1) (2) (3) (4) (5)

Cap on damages -28458.0⇤⇤⇤

(any) (-3.93)

Joint-and-several 22902.2⇤⇤⇤

liability reform (4.20)

Contingency fee 10173.2⇤⇤⇤

reform (4.79)

Patient 23040.7⇤⇤⇤

compensation fund (5.15)

Comparative -18522.9⇤⇤⇤

fault reform (-4.11)

Total population 6.457⇤⇤⇤ 6.249⇤⇤⇤ 5.843⇤⇤⇤ 5.961⇤⇤⇤ 5.847⇤⇤⇤

(thosands) (52.04) (71.82) (92.54) (94.38) (72.16)

Fraction of pop. -66430.3 187766.2⇤⇤⇤ 155693.9⇤⇤⇤ -109040.8 180676.6⇤⇤⇤

65+ (-0.91) (8.94) (10.23) (-1.74) (10.01)

Fraction of pop. 4617.3 40648.3⇤⇤⇤ 17038.3⇤⇤⇤ -10549.1 -11506.1
- Black (0.69) (4.97) (4.52) (-1.73) (-1.67)

Fraction of pop. -52935.2⇤⇤⇤ -47424.8⇤⇤⇤ -12453.4⇤⇤ -25973.9⇤⇤⇤ -9195.9
- Hispanic (-3.95) (-5.38) (-3.11) (-5.42) (-1.56)

Fraction of pop. 25567.7⇤⇤ -13216.2⇤ -6775.9 1995.9 -12125.6
- Other (2.95) (-1.99) (-1.38) (0.39) (-1.84)

New high school -1628317.8⇤⇤ -446832.9 -404216.1 -770446.7⇤⇤ 1075729.9⇤

graduates (fraction of pop.) (-3.22) (-1.38) (-1.78) (-2.89) (2.20)

Unemployment 810.1 -751.6⇤⇤ -327.4 262.0 -1080.0⇤⇤

rate (1.94) (-2.73) (-1.61) (1.13) (-3.29)

Per capita 0.0256 0.0683 0.167⇤⇤⇤ -0.0830 0.240⇤⇤⇤

income (nominal USD) (0.51) (1.78) (4.18) (-1.70) (3.93)

State gov. -41.99 45.71 -2.694 54.09⇤⇤ -52.47⇤

ideology score (-1.67) (1.80) (-0.16) (2.59) (-2.16)

Poverty rate -1306.4⇤⇤⇤ -1167.3⇤⇤⇤ -193.6 -640.5⇤⇤⇤ -537.0⇤⇤⇤

(-5.06) (-6.17) (-1.95) (-7.10) (-5.16)

Constant 43306.1⇤ -10443.4 -21985.3⇤⇤⇤ 16501.6 -19804.8⇤⇤

(2.31) (-1.48) (-4.56) (1.79) (-3.15)

Year fixed e↵ects? Y Y Y Y Y

State fixed e↵ects? N N N N N

Observations 1500 1500 1500 1500 1500

t statistics in parentheses
⇤ p < 0.05, ⇤⇤ p < 0.01, ⇤⇤⇤ p < 0.001

1
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CONCLUSION 

 One proposed method for controlling the growth of healthcare spending is to pass tort 

reform legislation. The effectiveness, or lack thereof, of such reforms is particularly important 

given that the costs of these laws may be borne, at least in part, by people who have been injured 

by physicians through no fault of their own. Previous studies paint a mixed picture of the 

effectiveness of tort reform laws – some estimate a substantial negative association with 

healthcare spending (Kessler and McClellan 1996), while others find a more modest correlation 

(Avraham et al. 2009) or none at all (Sloan and Shadle 2009).  This study adds to the literature in 

two ways. First, I use 30 years of data. This is a longer time frame than for many previous 

studies, and I therefore capture greater variation in state tort reform laws. Second, I use a novel 

technique. Using state supreme court judicial elections as an instrument for state tort reform 

laws, my analysis could potentially assess whether there is a causal relationship between tort 

reform and healthcare spending.  

 My instrumental variable regressions suggested a relationship between healthcare 

spending and all five of the laws that I examined.  Caps on damages and comparative fault 

reform were associated with reduced spending, while joint-and-several liability reform, 

contingency fee reform, and patient compensation funds were associated with spending 

increases.  Most studies of tort reform do not examine comparative fault reform, making it 

difficult to compare my finding that such laws are associated with reduced spending.  My results 

for damage caps are largely consistent with previous work by Kessler and McClellan (1996), 

Hellinger and Encinosa (2006), and Thomas (2010), though inconsistent with work by Paik 

(2012) and Sloan and Shadle (2009).  The positive correlation between spending and the 

remaining three laws is more surprising.  Although some studies failed to detect any correlation 
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between spending and these laws (e.g., Kessler and McClellan 1996), few studies have detected a 

positive relationship.  One study that did detect such a relationship for joint-and-several liability 

reform, however, was Currie and MacLeod (2008), which found that the laws were associated 

with increased levels of defensive medicine in obstetrics.  Nevertheless, there are substantial 

limitations to my study. 

 First, there are concerns about the quality of my instrument. As a threshold matter, my 

instrument is strongly predictive of only five of the nine laws that I initially considered 

analyzing.  In addition, my prediction that elections would be consistently positively correlated 

with these laws turned out to be incorrect.  Joint-and-several liability reform, contingency fee 

reform, and patient compensation fund laws were all strongly negatively correlated with judicial 

elections. While this does not render my instrument invalid for these laws, it does undermine the 

narrative that I used to justify the use of my instrument, and suggests that there may be additional 

relevant considerations for which I have not accounted. 

 Perhaps the most important problem with my instrument, however, is that there is 

evidence that it is endogenous.  As discussed previously as part of my descriptive statistics 

section, election and non-election states differ in important, statistically significant ways. 

Specifically, election states tend to have higher unemployment rates, higher per-capita incomes, 

higher poverty rates, and differing racial compositions.20  All of these differences likely have an 

effect on state healthcare spending, and I control for each of these factors.  However, because 

election states are systematically different from non-election states in these observable ways, it is 

                                                
20	  These	  comparisons	  are	  weighted	  by	  state	  population	  and	  the	  differences	  listed	  here	  are	  
significant	  below	  the	  p	  =	  0.05	  level.	  There	  are	  other	  differences,	  such	  as	  state	  government	  
ideology,	  that	  are	  not	  quite	  significant	  at	  conventional	  levels	  but	  that	  suggest	  additional	  
important	  factors.	  
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likely that there are also unobservable differences relevant to my analysis for which I have not 

controlled.   

To put it another way, states were not randomly assigned to have judicial elections. 

Rather, many states’ decisions to adopt alternatives to judicial elections were part of historical 

trends (Puro et al. 1985).  As one example, Puro et al. (1985) suggest that less urbanized states 

were more likely to move to non-election judicial selection methods.  Urbanization is also 

plausibly related to state healthcare spending patterns.  However, I was unable to find sufficient 

data to include this consideration in my analysis.  It is therefore difficult to argue that my 

instrument is exogenous. 

If taken at face value, my results suggest that future tort reforms are unlikely to be 

accompanied by reductions in healthcare spending.  Thus, while there may be worthwhile 

reasons for pursuing these reforms, reduced healthcare spending may not be among them.  On 

the other hand, I have explained why my instrument may be endogenous and my results may 

therefore be unreliable.  Future research could attempt to correct for these deficiencies by 

identifying alternative instruments or supplementing my list of controls.   

Healthcare spending continues to be of interest to policymakers, and tort reform remains 

a salient policy option to address it.  Although my analysis ultimately raises more questions than 

it answers about the effectiveness of these reforms, my findings may be useful to researchers 

investigating this issue in the future. 
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