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Now we turn to the second major source of international law related 
to terrorism, customary international law. 
This is somewhat more complicated and subtle, 
because it relies not on a formal written text, 
but on the behavior of states and the interpretation of that behavior. 
That is, if countries behave in a particular way 
over a sustained period of time, and they engage in that behavior 
because they think they're contributing to international law, 
then gradually that pattern of state actions 
might accrete into binding international law. 
The practice of making international by custom is ancient. 
In fact, throughout history, more international law 
has been made by custom than by treaty. 
And it's reflected in domestic law as well 
in the United States and other countries in the form 
of common law made by judges. 
In the international sector, rules about international law that bind states 
can be complicated. 
There are two factors that come into play. 
First, we look at what states do and say and how 
they respond to the words and deeds of other countries 
to see whether there is a sufficient pattern. 
Unanimity is not required, but the more states that 
behave in that same way, the better, and the important states that 
are more relevant to the field count for more. 
Regarding the requirement that the behavior be longstanding, 
the first important Supreme Court case that dealt with this 
assessed the behavior of the use of military force at sea during wartime. 
And there the Supreme Court looked back at the behavior 
of the United States, Great Britain, Japan, 
and many other countries over a period of 500 years 
to determine whether there had been a sufficient pattern of behavior to count 
as customary international law. 
Not all types of customary international law required that type of longevity. 
And these days, especially when dealing with fast-breaking elements 
like terrorism, customary international law can arise much more quickly. 
Second, the behavior needs to be something 



that countries do out of a sense of legal obligation. 
Not something that they think of as merely habit or convenience, 
or something that they can freely abandon. 
One important aspect of customary international law 
is that when a rule does satisfy these two requirements-- 
that it be based on a pattern of behavior 
and that it be done out of a sense of legal obligation-- 
then that rule binds all states, including states that participated 
or didn't participate in the emerging custom. 
States that may not even have noticed that it was happening. 
And states that, if they care to think about it, 
might not be so enthusiastic about the rule. 
The general proposition is that customary international law 
binds every state unless a state has positioned itself 
as a persistent dissenter from that norm, which is quite unusual. 
This is, therefore, an important contrast with treaty law. 
In customary international law, every country 
is bound unless it affirmatively acts to exempt itself from the rule. 
With treaties, by contrast, no country is bound unless it affirmatively 
decides to sign and ratify the instrument. 
Because customary international law emerges 
from this pattern, observed pattern of behavior of states, 
instead of from a written text, it may not 
be so easy to discern whether a rule has emerged, what the content of that rule 
is, or upon whom it is binding. 
Treaty rules and customary international rules may overlap. 
And the same concept may be incorporated into both sources of law. 
And therefore a country, even if it stays away from a particular treaty, 
may nonetheless be bound by the same content of the rule 
as a norm of customary international law. 
Although there is no authoritative or definitive list 
of what counts as a customary international law rules, 
it is quite likely that in the realm of terrorism just about all the content 
of just about all the major international treaties would also 
be rules of customary international law. 
And therefore a state that violated the customary content, 
even if that state had stayed away from a treaty on, say, nuclear terrorism, 
would nonetheless be acting inconsistently 
with the customary international law standards. 
The third and final of our major sources of international law 
related to terrorism is resolutions of the United Nations Security Council. 
I said earlier that international law doesn't really 
have an international legislature empowered to tell states what to do. 
The United Nations Security Council is a partial exception to that proposition. 



Under the UN charter, and this is really the only treaty that operates this way, 
countries have agreed to surrender a portion of their sovereignty 
to the United Nations Security Council. 
And they've agreed to accept and carry out the decisions of the Security 
Council on matters related to peace and security. 
The Security Council has the primary responsibility 
for maintaining international peace and security, 
and if it determines that something is a breach of the peace, 
or a threat to the peace, it has the legal authority 
to decide what to do in response. 
And this could include authorizing or requiring 
the countries to use military force in response to the danger. 
Using this power, the Security Council has adopted numerous resolutions 
about terrorism. 
Let's take a look at one of them, Resolution 1373, which 
was adopted on September 28, 2001 in response to the 9/11 attacks. 
First, in the preamble, the Security Council 
asserts that any active international terrorism constitutes a threat 
to international peace and security. 
This finding provides the basis for the Security Council 
to assert its control over the situation. 
Reaffirming also its unequivocal condemnation of the terrorist attacks 
which took place in New York, Washington, DC, and Pennsylvania 
on 11 September, 2001, and expressing its determination 
to prevent all such acts. 
Reaffirming further that such acts, like any active international terrorism, 
constitute a threat to international peace and security. 
The resolution also establishes that the Council 
is acting under Chapter 7, which is the part of the UN charter 
that establishes the power of the Council 
to authorize the use of military force. 
Paragraph one mandates that every state must prevent and suppress 
the financing of terrorist acts, criminalize 
the provision of financial assistance to terrorists, 
and freeze bank accounts and other assets of terrorists. 
Decides that states shall prevent and suppress 
the financing of terrorist acts, criminalize the willful provision 
or collection by any means, directly or indirectly, of funds by their nationals 
or in their territories with the intention 
that the fund should be used, or in the knowledge that they are to be used, 
in order to carry out terrorist acts. 
Freeze, without delay, funds and other international assets 
or economic resources of persons who commit or attempt 
to commit terrorist acts, or participate in or facilitate 



the commission of terrorist acts of entities owned or controlled directly 
or indirectly by such persons, and of persons and entities acting 
on behalf of or at the direction of such persons or entities, 
including funds derived or generated from property 
owned or controlled directly or indirectly by such persons 
and associated persons and entities. 
Paragraph two requires that states shall-- and shall 
is the language of legal obligation, not merely a request or recommendation-- 
shall refrain from providing any form of support, active or passive, 
to entities or persons involved in terrorist acts, 
take the necessary steps to prevent the commission of terrorist acts 
and deny safe haven to those who finance, plan, facilitate, 
or commit terrorist acts. 
Decides also that all states shall refrain 
from providing any form of support, active or passive, 
to entities or persons involved in terrorist acts, 
including by suppressing recruitment of members of terrorist groups 
and eliminating the supply of weapons to terrorists, 
take the necessary steps to prevent the commission of terrorist acts, 
including by provision of early warning to other states 
by exchange of information, and to deny safe haven to those who finance, plan, 
support, or commit terrorist acts or provide safe havens. 
These and other provisions of this and other UN Security Council resolutions 
contain quite direct, comprehensive, and emphatic instructions in opposition 
to terrorism. 
They are strong and legally binding and reflective of a consensus 
among the Security Council members-- a consensus that 
on so many other international problems has been difficult to achieve. 
On this issue, at least, the Council has been able to speak with one voice. 
On the other hand, these provisions are principally 
directed at states rather than at the terrorists themselves. 
This reflects the earlier conclusion that the international system, 
including the United Nations, was established primarily 
to deal with countries as the main actors in international law 
and is still not well-structured to deal with individual human beings directly. 
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