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So, today we've discussed the constitutional underpinnings 
of counterterrorist law in the United States. 
We've looked at the text of the Constitution 
and some of the important statutory provisions that are there. 
I'd like to just spend a moment on one of the most important cases dealing 
with foreign affairs and war powers in the United States, 
which is called Youngstown. 
This is a case from the Korean War in which the president seized the steel 
mills to try to take over steel production on grounds 
of national security. 
Now, let's take ourselves back to that context for just a moment. 
Remember that in 1945 we have the end of World War II. 
We have Winston Churchill's sinews of speech address in March of 1946, 
actually here in Fulton, Missouri, which really 
heralded the start of the Cold War. 
He says, "From Stettin in the Baltic to Trieste in the Adriatic, 
an iron curtain has descended across the continent." 
Now, at the time, Soviet forces occupied Korea north of the 38th parallel. 
They had arrived in August of 1945 to accept Japanese surrender. 
The United States established control south of that line, 
and reunification negotiations had been unsuccessful. 
So in June of 1950, this escalated into open warfare 
when North Korean forces invaded South Korea. 
Now, following a UN resolution but absent 
an explicit congressional declaration of war, President Truman sent US troops. 
Domestically, unlike World War II, the president 
did not impose unilateral price control measures to avoid inflation. 
 
Instead, he created a wage stabilization board. 
Nevertheless, there was a strike in the United States 
by the major steel producers. 
So in April of 1952, Truman was very concerned 
that a strike by the United Steelworkers of America 



would severely harm the economy and thus hurt 
the United States in its war effort. 
 
So the president offered as justification 
when he seized the steel mills his inherent authority as commander 
in chief to respond to a national emergencies. 
Now, the steel companies immediately responded 
by getting a restraining order against the president of the United States. 
They sent attorneys to the US District Judge, Walter Bastian, 
within 30 minutes of the president's speech 
announcing that he was going to be doing this. 
And so a hearing was scheduled for the next day at 11:30 
in the morning to hear arguments in the case itself. 
Now, the next day, the hearing was held by a Truman appointee, Judge Alexander 
Holtzoff, who denied the motion on the grounds that the equities in question 
favor the government. 
The case was then assigned to a judge who's now become famous, 
Judge David Andrew Pine, who heard the motion for preliminary injunction 
against the government. 
He was most interested in the constitutional questions. 
Now, this was-- just a moment of lawyering 
for individuals-- he kept asking, what are the constitutional implications? 
And finally an attorney for one of the smallest steel companies 
there made the argument that the president could not 
seize the steel companies without congressional authorization. 
So Judge David Andrew Pine asked the government to respond. 
And the Assistant Attorney General in charge of DOJ's Civil Division 
from 1952 to 1953, Holmes Baldrige, he did not 
help the government's case in this regard. 
So when Pine asked him for the source of the president's authority 
to seize the steel mills, Baldrige replied, 
Sections I, II and III of Article II of the Constitution and whatever inherent, 
implied, or residual powers flow there from." 
So Pine then asked whether the government's position 
was when the sovereign people adopted the Constitution, 
it limited the powers of Congress but gave the president unlimited powers. 
And Baldrige replied, yes. 
 
Then Pine said, could you give me an example 
of a case where the court held this? 
And Baldrige said no. 
So there were no cases he could come up with that 
supported this reading of the law. 
Now, one of the reasons this is a particularly bad case of lawyering 



is it basically tied the government to this argument in subsequent litigation 
as the case moved forward. 
So two days later, Pine issued a preliminary injunction 
restraining the Secretary of Commerce from carrying out 
the terms of Executive Order 10340, which 
was the order the Truman had issued at the time. 
The government appealed, but Pine refused to stay the order, 
so the order immediately went into effect. 
Now, the DC Circuit, sitting en banc, granted the government's request 
for a stay, conditioned on a filing of certiorari to the Supreme Court. 
The Supreme Court did grant cert. 
Now, the government's brief in this case, 175 pages long, 
focused on the executive seizure of property during the Revolutionary War, 
during the War of 1812, during World War I, and during World War II. 
 
The steel workers and railroad unions weighed in as amicus curiae 
in this case. 
The Solicitor General, former Solicitor General 
of the United States over a 60-year period 
had argued 140 cases before the Court. 
He argued on behalf of the steel workers there. 
For one of the rare hearings in Supreme Court history, 
he argued for 87 minutes uninterrupted in the Court. 
So if you've been to a recent Supreme Court case, 
you can see how extraordinary this is. 
I think the average amount of time is six seconds 
between being interrupted by the justices with questions. 
For 87 minutes, he spoke, which Chalmers Roberts of the Washington Post 
later said that rarely has a courtroom sat 
in such silent admiration for a lawyer at the bar. 
And he was basically successful in his argument. 
So on the question of did the president have the constitutional authority 
to seize and operate the steel mills, the Supreme Court said no. 
The decision was 6-3. 
 
Justice Hugo Black wrote the opinion. 
He was joined by justices Frankfurter, Douglas, Jackson, Burton, and Clark. 
Now, opposed were justices Minton, Vinson, and Reed. 
Justice Black's logic in this argument is 
that there is no congressional statute or there was not at the time explicitly 
authorizing the president to take possession of private property. 
At the same time, the president's military power 
as commander in chief of the armed forces 
does not extend to labor disputes. 



Now, interestingly enough, he did refer even 
though the concept of the theater of war appears 
to be an expanding concept at the time. 
So, we see very early on the same types of arguments 
that we've seen recently with regard to counterterrorism 
provisions in the United States. 
Now, most scholars, while they acknowledge the majority opinion, 
they focus on Justice Jackson's opinion. 
It's become one of the most famous touchstones of the president's 
authorities and Congress's authorities in terms of foreign affairs and war 
powers. 
His view was that the Constitution was not something to be torn apart, 
but instead its provisions had to work together. 
The idea is that presidential authority for Jackson was at its height-- 
its zenith is how he refers to it-- when the president acts pursuant to express 
or implied authorization. 
So while the Constitution divides foreign affairs powers between Congress 
and the president and war powers between Congress and the president, 
where Congress blesses the president's actions and actually authorizes it 
and the president acts, then the president 
is at the height of his or her authority. 
Where, Jackson said, the president can rely on his or her own powers 
that Congress has not actually acted to confirm that the president has 
those authorities but has not acted against them, 
then we have kind of a middle ground that exists. 
And finally, where Congress has explicitly said 
the president does not have this authority 
and the Congress nevertheless acts on that authority, 
then the president is at the low point, the nadir. 
It's at the low point of the president's authority here. 
And in this instance, we're in the third category. 
That is, it was not done under statute. 
In fact, it was in contravention of congressional means 
for addressing this particular question itself. 
So Youngstown is now seen as one of the most important cases for understanding 
separation of powers between the branches 
and particularly between the executive branch and the legislature. 
And this is one of the foundational cases 
that comes up in counterterrorist law. 
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