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ABSTRACT 

 
The purpose of this paper is to assess how laws that impose legal liability for 
exposing others to HIV affect public health in the United States and to provide 
guidance for future research efforts. As criminal law and tort law are two primary 
sources of rules that prohibit HIV exposure, this paper examines how these two 
bodies of law affect HIV prevention. Based on normative and empirical analyses 
of both bodies of law, this paper concludes that current criminal law and tort law 
are not likely to significantly affect HIV prevention in the United States. Although 
this study focuses on the impacts of both laws on public health, the implications 
of this study should shed light on many other areas of law that intersect with 
public policy. 
 
Regarding criminal law’s influence on HIV prevention, this paper focuses on the 
law’s impact on HIV testing. One of the main reasons public health experts 
criticize criminalization of HIV exposure is that it might discourage at-risk 
individuals from undertaking HIV testing. Yet this argument remains empirically 
untested to date. This paper quantitatively examines whether at-risk individuals 
living in jurisdictions with HIV-specific statutes are less likely to report having 
been tested for HIV in the past year compared to those living in jurisdictions 
without such statutes. This study conducts differences-in-differences (DID) 
analyses using pooled cross-section data collected from 2002 to 2009 (with the 
exception of 2007) in the United States.   
 
The regression results show that people residing in states with HIV-specific 
statutes were not less likely to report having been tested for HIV. However, in 
states with HIV-specific statutes, the number of people having been tested for 
HIV is inversely correlated with the frequency of the media reports on 
criminalization of HIV exposure. These findings imply that at-risk individuals 
might not be responsive to the criminalization of HIV exposure in terms of HIV 
testing; however, when coupled with intense media coverage of criminalization of 
HIV exposure, the law could deter HIV testing.  
 
Regarding tort law’s influence on HIV prevention, this paper first provides a 
comprehensive overview of tort cases involving HIV exposure and, based on this 
review of cases, discusses three primary reasons why current tort law is likely to 
fail in contributing to HIV prevention. First, based on the findings of empirical 
studies in criminology, at-risk individuals are not likely to be aware of tort law 
that assigns financial liability for exposing others to HIV. When people do not 
know the law, it cannot incentivize them to comply with its rules prohibiting HIV 
exposure. Second, even if people are somewhat familiar with the existence of the 
law, the law fails to provide clear behavioral guidance to at-risk individuals. To 
illustrate the blurred, confusing rules courts have provided, this paper examines 
how courts have imputed knowledge of HIV infection based on vague and 
inconsistent standards. Third, tort lawsuits are not likely to incentivize sex 
partners and injecting drug users—the major driving forces of the HIV epidemic 
in the United States—to prevent HIV transmission. The great majority of people 
have filed tort lawsuits against doctors, hospitals, and business entities, which are 
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responsible for less than 1% of new HIV infections in the United States. In 
addition, the majority of these lawsuits involve fear of HIV exposure, not actual 
exposure to HIV. Not much can be done for public health by incentivizing 
business entities and health care providers to prevent making others fear HIV 
exposure.  
 
This paper concludes that criminal law and tort law are not likely to exert a 
significant influence on HIV prevention. Future research to analyze how well 
people perceive the laws and how this perception affects their behavior would be 
helpful to further understand the findings of this study.    

Keywords: HIV prevention, criminalization, torts, public health 
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1 Introduction 

 

The purpose of this paper is to assess how the laws placing legal liability on those 

who expose others to HIV affect public health in the United States. As criminal law 

and tort law are the primary sources of legal remedies available to exposed 

individuals, this paper examines how these two bodies of law influence the efforts to 

curb the spread of the virus. This paper concludes, based on normative and empirical 

analyses of both types of law, that current criminal law and tort law are not likely to 

considerably affect HIV prevention in the United States.  

Since the outbreak of the HIV epidemic in the 1980s, state and federal courts have 

imposed criminal and tort liability on a number of individuals who exposed others to 

HIV. More than half of the states have adopted HIV-specific statutes that place 

criminal liability on HIV-positive individuals who expose others to HIV, and some 

jurisdictions have applied traditional criminal law or sexually transmitted disease 

(STD) law when charging HIV-positive individuals. 1 To date, more than an 

estimated 900 individuals have been criminally prosecuted in the United States based 

                                                           
1 As of 2012, 40 states in the United States criminalize HIV exposure. Thirty-three states have adopted 
HIV-specific criminal statutes, six states have applied traditional criminal law to sanction individuals 
who expose others to HIV, and one state has applied a general STD statute regarding HIV-exposing 
behaviors. For detailed information, see Section 2.1.  
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on these laws.2 In addition to criminal prosecution, a number of individuals have filed 

tort claims against individuals who allegedly exposed them to HIV infection.3  

Among the different functions that criminal law and tort law serve, this paper focuses 

on the impact of both types of laws on public health policies, specifically in terms of 

HIV prevention. Criminal law and tort law prohibit behaviors that expose others to 

HIV and impose sanctions on those who violate the laws. Therefore, these laws could 

provide an incentive for people to act in a way that does not incur legal liability.  This 

study examines how each type of law affects HIV-related behavior and whether it 

provides effective support to HIV prevention policies.  

First, regarding criminal law, many courts, legislators, and commentators argue that 

criminal law is a necessary and often inevitable means to prevent new HIV 

infections.4 The deterrent function of criminal law is their primary source of 

argument. They claim that the possibility of criminal prosecution prevents HIV-

positive individuals from engaging in risky sexual behaviors that could spread the 

virus. However, public health experts argue with evidence that the threat of criminal 

liability may not effectively prevent HIV-positive individuals from engaging in risky 

activities that spread HIV.5   

                                                           
2 GNP+, United States of America, Global Criminalisation Scan, http://www.gnpplus.net/criminalisatio
n/node/1324 (last visited Oct. 5, 2012).  
3 See Section 4. 
4See infra Section 2.5.1.  
5 Id. 

http://www.gnpplus.net/criminalisation/node/1324
http://www.gnpplus.net/criminalisation/node/1324
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Indeed, public health experts are concerned about the negative influence such 

criminalization could cause on HIV prevention.6 From their perspective, potential 

criminal liability could discourage at-risk individuals from seeking out HIV testing 

because, once they know their HIV-positive status from the testing results, that very 

knowledge could be used against them in future criminal cases. This is a serious 

public health threat as HIV testing serves as the first step in public health 

interventions for HIV prevention.7  

Several empirical studies have effectively validated the idea that criminal law fails to 

prevent risky sexual activities.8 However, the impact of criminal law on an 

individual’s choice of HIV testing has not yet been actively examined.9 Hence, this 

paper provides empirical analyses of whether criminal law affects the decision to 

undertake HIV testing. This study conducts differences-in-differences (DID) analyses 

with pooled cross-section data that the Centers for Disease Control and Prevention 

(CDC) collected in the United States from 2002 to 2009 (with the exception of 2007). 

In order to provide a better understanding of the impact of criminal law on HIV 

                                                           
6 See infra Section 2.5.2. 
7 A number of studies have reported positive effects of public health interventions that reduce the 
incidence of new HIV infections. For example, see Lance S. Weinhardt, MS, Michael P. Carey, Blair T 
Johnson & Nicole L. Bickham, Effects of HIV Counseling and Testing on Sexual Risk Behavior: A 
Meta-Analytic Review of Published Research, 1985-1997, 89 AM. J. PUB. HEALTH 1397 (1999); 
Reuben M. Granich, Charles F. Gilks, Christopher Dye, Kevin M. DeCock & Brian G. Williams, 
Universal voluntary HIV testing with immediate antiretroviral therapy as a strategy for elimination of 
HIV transmission: a mathematical model, 393(9657) THE LANCET 48 (Jan. 2009); Gary Marks, Nicole 
Crepaz, J. Walton Senterfitt & Robert S. Janssen, Meta-Analysis of High-Risk Sexual Behavior in 
Persons Aware and Unaware They are Infected With HIV in the United States Implications for HIV 
Prevention Programs, 39(4) JAIDS 446 (Aug. 2005). 
8 See infra Section 2.5.1. 
9 The SERO Project performed a survey study, but neither methodologies nor final results have been 
published yet. For preliminary findings, see THE SERO PROJECT: NATIONAL CRIMINALIZATION 
SURVEY, PRELIMINARY RESULTS (July 25, 2012). 
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prevention, this paper first analyzes the law normatively in detail and subsequently 

provides the empirical study.  

Tort law is another body of law which prohibits exposing others to HIV and places 

financial sanctions on those who violate the law. Tort law is expected to serve several 

different functions, but in case of HIV exposure, courts have stressed the role of 

deterrence the law plays in HIV prevention.10 However, the impact of tort law on 

HIV prevention has not been sufficiently investigated to date, probably due to its less 

intrusive nature compared to criminal law. Several articles were published in the late 

1980s and early 1990s to review tort cases involving HIV exposure and their impacts 

on HIV prevention.11 Yet since then, there has not been an update concerning how 

courts impose tort liability on HIV-exposing individuals and how these rules affect 

people’s behavior in terms of HIV prevention. This paper fills this research gap by 

providing a comprehensive overview of tort cases that discuss tort liability for 

exposing others to HIV. This paper then provides normative analysis of the law to 

examine the impact of tort law on HIV prevention. Due to the lack of data, this study 

does not perform a quantitative analysis of the impact of tort law on HIV testing, 

unlike it does with criminal law. 

                                                           
10 Doe v. Johnson (Johnson), 817 F.Supp.1382, 1391-92 (W.D.Mich., 1993); South Central Regional M
edical Center v. Pickerings, 749 So.2d 95, 101 (Miss., 1999); J.B. v. Bohonovsky, 835 F.Supp. 796 (D.
N.J., 1993); Robinson v. Louie, 213 B.R. 754, 763 (Bkrtcy.N.D.Cal., 1997). 
11 LAWRENCE O. GOSTIN, LANE PORTER, HAZEL SANDOMIRE, AIDS LITIGATION PROJECT. A NATIONAL 
SURVEY OF FEDERAL, STATE & LOCAL CASES BEFORE COURTS & HUMAN RIGHTS COMMISSIONS 
(1990); Darby, John Patrick, Tort Liability for the Transmission of the AIDS Virus: Damages for Fear 
of AIDS and Prospective AIDS, 45 WASH. & LEE L. REV. 185 (1988).  
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This paper’s empirical study of criminal law and normative analysis of tort law 

demonstrate that current criminal law and tort law might not effectively alter HIV-

related behavior. Quantitative analyses of HIV-specific criminal statutes’ influence 

fail to refute the null hypothesis that having HIV-specific criminal statutes lead to 

fewer at-risk individuals undertaking HIV testing. However, the result of regression 

shows that, when the state adopted a new HIV-specific law and the press intensively 

covered that topic, fewer individuals reported having been tested for HIV in the past 

one year. These results indicate that, although HIV-specific statutes alone might not 

effectively deter HIV testing decisions, when coupled with intense media attention, 

the adoption of a statute could result in a decrease in the number of people being 

tested.   

Regarding tort law, this study finds that the law is not likely to affect HIV-related 

behavior of at-risk individuals for three reasons. First, as many empirical studies of 

criminal law have found, at-risk individuals are not likely to be informed of the rules 

of tort law. When at-risk individuals are not familiar with the law, the rules of the law 

cannot directly influence them. Second, even if high-risk individuals are somewhat 

aware of the law, the rules that courts have provided are inconsistent and confusing 

for these people to follow, making it highly unlikely that tort law provides effective 

deterrence to at-risk individuals. Third, a number of people have filed tort lawsuits to 

chase after deep pockets. The great majority of HIV-related tort lawsuits are filed 

against doctors, hospitals, and business entities despite the fact that sex partners and 

injecting drug users account for more than 99 percent of new HIV infections in the 
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United States.12 Because people have not brought tort lawsuits against defendants 

who are accountable for the great majority of new HIV infections, these lawsuits are 

not likely to lead at-risk individuals to comply with the law. In addition, the majority 

of these lawsuits are filed to seek for compensation not for actual exposure to HIV, 

but for emotional harm associated with possible exposure to HIV. Such lawsuits 

might provide an incentive to prevent an incident that could make people fear HIV 

exposure, but would not incentivize relevant actors to prevent actual exposure of HIV.   

This paper focuses on the impact of the laws relating to HIV, but the implications of 

the findings should provide insight into how various types of laws could and could 

not affect people’s behavior as lawmakers and courts originally intend. When a law is 

designed in consideration of these aspects, the law could better support public policy 

goals.  

This paper is organized as follows. Section 2 provides background information on 

criminal law governing HIV exposure. Section 2.1 explains the history of 

criminalizing HIV exposure in the United States. Sections 2.2, 2.3, and 2.4 

respectively provide a normative analysis of HIV-specific statutes, traditional 

criminal law, and an STD statute that might apply to HIV exposure cases. Section 2.5 

presents a summary of two primary arguments surrounding the criminalization of 

HIV exposure with a discussion of their validity. Section 3 details the empirical study 

                                                           
12 CDC, NEW ESTIMATES OF U.S. HIV PREVALENCE, 2006, http://www.cdc.gov/hiv/topics/surveillance/r
esources/factsheets/prevalence.htm (last modified Oct. 7, 2008); CDC, CDC FACT SHEET: ESTIMATES O
F NEW HIV INFECTIONS IN THE UNITED STATES, 2006–2009 3 (Aug. 2011), http://www.cdc.gov/nchhstp
/newsroom/docs/HIV-Infections-2006-2009.pdf. 

http://www.cdc.gov/hiv/topics/surveillance/resources/factsheets/prevalence.htm
http://www.cdc.gov/hiv/topics/surveillance/resources/factsheets/prevalence.htm
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conducted in this paper. Section 3.1 first explains the methodologies of the 

quantitative study. Section 3.2 follows with the results of the empirical study. Section 

3.3 discusses the implications of the findings. Section 4 discusses three primary 

limitations of tort law in terms of accomplishing the goal of HIV prevention. Section 

4.1 provides an overview of tort law governing HIV exposure cases. Section 4.2 

follows with a discussion of why tort law is most likely to fail in preventing new HIV 

infections. Section 5 suggests directions for future research efforts.   
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2 Criminalization of HIV exposure in the United States: The law and 
discussion about its impact on public health 

This section provides background information about criminalization of HIV exposure 

in the United States. The first part of this section outlines the history of criminalizing 

HIV exposure in the United States, reviews the variety of laws states have used to 

criminalize HIV exposure, and discusses the elements and application of each type of 

law. The second part surveys the arguments for and against criminalization, and 

provides empirical evidence validating these arguments.  

2.1 History of criminal law penalizing HIV exposure in the United States 

Over half of United States jurisdictions penalize individuals who expose others to HIV 

by an HIV-specific criminal statute, a general sexually transmitted disease (STD) 

statute, or a traditional criminal law. As Table 2.1 shows, a total of 40 states 

criminalize HIV exposure as of 2009.1 Thirty-three states have introduced HIV-

specific statutes to penalize HIV exposure. One state—Kansas—has applied a general 

STD statute to punish HIV-positive individuals who expose others to the virus. The 

courts of the other six states have been applying traditional criminal laws, such as 

                                                           
1 State laws were collected from three different sources: (1) GNP+, GLOBAL CRIMINALISATION SCAN, 
http://www.gnpplus.net/criminalisation/index.php?option=com_content&task=view&id=388&Itemid=45
; (2) LAMBDA LEGAL, HIV CRIMINALIZATION: STATE LAWS CRIMINALIZING CONDUCT BASED ON HIV 
STATUS (July 12, 2010), http://www.lambdalegal.org/our-work/publications/general/state-criminal-
statutes-hiv.html; and (3) AMERICAN CIVIL LIBERTIES UNION (ACLU), STATE CRIMINAL STATUTES ON 
HIV TRANSMISSION–2008 (2008), http://www.aclu.org/files/images/asset_upload_file292_35655.pdf. 
Each source’s information was crossed checked with other sources to obtain the most up-to-date survey 
of each state’s law. When there was a discrepancy between the reports of three organizations, Westlaw 
and LexisNexis search engines were used to obtain the texts of the statute and verify the criminalizing 
policy of each state. 

http://www.gnpplus.net/criminalisation/index.php?option=com_content&task=view&id=388&Itemid=45;%20(2)
http://www.gnpplus.net/criminalisation/index.php?option=com_content&task=view&id=388&Itemid=45;%20(2)
http://www.aclu.org/files/images/asset_upload_file292_35655
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attempted murder and assault, to punish an individual who expose others to HIV.2 As a 

consequence, more than 90% of the United States population is currently living under 

the legal system that criminally punishes HIV exposure.3 

Table 2.1. Summary of states’ legislations against HIV exposure 

Thirty-three states with 
HIV-specific criminal 

laws  

Alabama, Alaska, Arkansas, California, Colorado, Delaware, 
Florida, Georgia, Idaho, Illinois, Indiana, Iowa, Kentucky, 

Louisiana, Maryland, Michigan, Mississippi, Missouri, Montana, 
Nevada, New Jersey, North Carolina, North Dakota, Ohio, 

Oklahoma, Pennsylvania, South Carolina, South Dakota, 
Tennessee, Utah, Virginia, Washington, Wisconsin 

One state applying 
general STD statutes Kansas 

Six states applying 
traditional criminal law  

Massachusetts, Minnesota, New Hampshire, New York, Oregon, 
Texas 

Eleven states not 
criminalizing HIV 

exposure  

Arizona, Connecticut, Columbia, Hawaii, Maine, Nebraska, New 
Mexico, Rhode Island, Vermont, West Virginia, Wyoming 

HIV-specific legislation began in Washington in 1988.4 Soon after the start of the 

epidemic, state legislatures adopted statutes specifically designed to halt the spread of 

the disease.5 By 1990, 21 states had introduced statutes that penalize HIV exposure 

through sexual means.6 

The Ryan White Comprehensive AIDS Resources Emergency Act (the CARE Act) of 

                                                           
2 THE CENTER FOR HIV LAW & POLICY, POSITIVE JUSTICE PROJECT: HIV CRIMINALIZATION FACT SHEET 
1 (2010). 
3  As of 2010, 308,745,538 people live in 50 states and the DC in the United States. 287,508,591 people 
live in the 40 states that criminalization HIV exposure. So, 93.12% of people live in states that 
criminalize HIV exposure. US CENSUS BUREAU, UNITED STATES CENSUS 2010, 
http://2010.census.gov/2010census/ (last visited Oct. 6, 2012).  
4 Arianne Stein, Should HIV be jailed? HIV criminal exposure statutes and their effects in the United 
States and South Africa, 3 WASH. U. GLOBAL STUD. L. REV. 177, 181 (2004).  
5 Leslie E. Wolf & Richard Vezina, Crime and Punishment: Is There a Role for Criminal Law in HIV 
Prevention Policy?, 25 WHITTIER L. REV. 821, 844 (2004).  
6 Id. at 840.  

http://2010.census.gov/2010census/
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1990 provided a catalyst that sparked legislative action to provide a ground for 

prosecuting individuals who expose others to HIV.7 This Act provides federal 

emergency AIDS relief grants only to jurisdictions with laws that allow an individual 

to be prosecuted for exposing HIV to others.8 Jurisdictions can fulfill this federal 

requirement by amending their public health statutes to include HIV on the list of 

STDs, using a traditional criminal law, or introducing an HIV-specific criminal 

statute.9 Following the enactment of the CARE Act, those jurisdictions that did not 

already have HIV-specific statutes added them in haste, and those that already had the 

statutes brought them into compliance with the Act’s requirements.10  

Another relatively recent prompt to HIV-specific legislation was the Nushawn 

Williams’ case. In 1997, Nushawn was prosecuted for having unprotected sex with 

approximately 50 women in the state of New York after learning he was HIV-

positive.11 Mass media heavily covered the story, which galvanized public anger 

against HIV-positive population. As one commentator notes, such “highly publicized, 

outrageous cases” caused a “public uproar.”12 The Nushawn case led states to adopt 

HIV-specific criminal statutes in order to remove barriers against prosecuting HIV-

                                                           
7 Jodi Mosiello, Why the intentional sexual transmission of human immunodeficiency virus (HIV) should 
be criminalized through the use of specific HIV criminal statutes, 15 N.Y.L. SCH. HUM. RTS. 595, 598 
(1999).  
8 The Ryan White Comprehensive AIDS Resources Emergency Act of 1990, Pub. L. No. 101-381, 104 
Stat. 576, 42 U.S.C.A. § 300ff-47 (West) (repealed 2000). 
9 Stephen V. Kenney, Comment: Criminalizing HIV Transmission: Lessons From History and a Model 
for the Future, 8 J. CONTEMP. HEALTH L. & POL’Y 245, 247 (1992).  
10 Amanda Weiss, Comment: Criminalizing consensual transmission of HIV, 2006 U. CHI. LEGAL F. 389, 
392 (2006).  
11 Stein, supra note 4, at 179. 
12 Id. 
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exposing individuals. 13 

Along with HIV-specific statutes, jurisdictions have used traditional criminal laws to 

prosecute individuals who knowingly expose others to HIV. States that adopted HIV-

specific statutes at a later stage of the epidemic had used traditional criminal laws to 

prosecute HIV-positive individuals until adoption of the statutes. Many states which 

chose to not to introduce an HIV-specific legislation have been charging HIV-exposing 

individuals for various traditional crimes including attempted murder and aggravated 

assault.14 

According to data released by the Global Network of People living with HIV/AIDS 

(GNP+), HIV-positive individuals have been arrested or prosecuted for exposing HIV 

to others over 900 times in the United States.15 Table 2.2 provides the year each state 

started criminalizing HIV exposure, the accumulated number of prosecutions and 

convictions reported for each state court, and the type of crime HIV exposure would 

constitute in that state. 16  

 

 

                                                           
13 Id. 
14 For criminal charges brought under traditional criminal laws, see infra Section 2.4.  
15 The NAM also estimates that at least 442 HIV-positive individuals have been prosecuted. The NAM 
stresses that the 442 prosecution can still be an underestimation (NAM, HIV & THE CRIMINAL LAW 180-
81 (ed. Edwin Bernard, 2010)).  
16 This paper utilized multiple sources listed in supra note 1.   
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Table 2.2 Overview of criminalization of HIV exposure in the United States 

State Year of 
criminalization 

Number of 
prosecutions 

Number of 
convictions Type of crime 

Alabama 1987 1 0 Class C misdemeanor 
Alaska 199617 0 0 Sentence enhancement 

Arkansas 1989 8+ 5+ Class A felony 
California 1998 10+ Unknown Felony 
Colorado 1999 6+ 4+ Sentence enhancement 
Delaware 1988 0 0 Class E felony 

Florida 1997 239 Unknown 3rd degree felony 
Georgia 1988 20+ 10+ Felony 

Idaho 1988 54 Unknown Felony 
Indiana 1988 20+ 15+ Class A/C felony 
Illinois 1989 100 Unknown Class 2 felony 

Iowa 1998 25 15 Class B felony 
Kansas 2009 1 1 Level 7 person Felony 

Kentucky 1990 8+ Unknown Class D felony 
Louisiana 1987 55+ Unknown Not specified18 
Maryland 1989 8+ 5+ Misdemeanor 

Massachusetts 200319 4+ 1+ General criminal law 
Michigan 1989 Unknown 5+ Felony 

Minnesota 198820 3+ 2+ General criminal law 
Mississippi 199921 2 2 Felony 

Missouri 1988 27+ 10+ Class A/B felony 
Montana 1989 0 0 Misdemeanor 

Nevada 1993 3+ 3+ Category B felony 
New Hampshire 200222 2 1 Class B felony 

New Jersey 1997 4 3 Crime of 3rd degree 
New York 198823 6+ Unknown Class D felony 

N. Carolina 198824 6+ 2+ Misdemeanor 
North Dakota 1989 1 1 Class A felony 

Ohio 199625 33+ 19+ 2nd degree felony 

                                                           
17 Alaska first applied traditional criminal law to an HIV exposure case in 1996 (Wans v. State, A-6188, 
1996 WL 671355 (Alaska Ct. App. Nov. 20, 1996)). Alaska then adopted an HIV-specific statute in 2006. 
18 Punishable by a fine not more than $5000, imprisonment with or without hard labor for not more than 
10 years, or both, except in certain circumstances. 
19 Com. v. Smith, 58 Mass. App. Ct. 381, 382, 790 N.E.2d 708, 709 (2003). 
20 United States v. Moore, 846 F.2d 1163, 1164 (8th Cir. 1988). 
21 Mississippi first punished HIV exposure through traditional criminal law in 1999 (Carter v. State, 803 
So. 2d 1191 (Miss. Ct. App. 1999)). The state later introduced an HIV-specific statute in 2004. 
22 State v. C.J., 2002 WL 31059244 (N.H. Super. May 23, 2002). 
23 People v. Hawkrigg, 138 Misc. 2d 764, 765 (Co. Ct. 1988). 
24 10A N.C.A.C. 41A.0202 was enacted in 1988.  
25 Ohio first applied traditional criminal law in 1996 (State v. Bird, 96APA04-505, 1996 WL 751467 
(Ohio Ct. App. Dec. 31, 1996) aff'd, 1998-Ohio-606, 81 Ohio St. 3d 582, 692 N.E.2d 1013). Ohio 
adopted an HIV-specific statute later in 2000. 
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Oklahoma 1988 6+ Unknown Felony 
Oregon 1992 3+ Unknown Felony 

Pennsylvania 1998 13+ Unknown 2nd degree felony 
S. Carolina 1988 11+ 5+ Felony 

South Dakota 2000 69 Unknown Class 3 felony 
Tennessee 1994 50+ 40+ Class C felony 

Texas 1998 22+ 20+ 2nd degree felony 
Utah 1993 1+ 1+ Sentence enhancement 

Virginia 199526 3+ Unknown Class 6 felony 
Washington 1997 9+ 6+ Class A felony 

Wisconsin 2001 0 0 Sentence enhancement 
Total  343 206  

2.2 Review of HIV-specific statutes in 33 states 

In general, HIV-specific statutes require three elements for establishment of HIV 

exposure crime: Criminal intent, criminal behavior, and lack of defense.27 This section 

reviews how courts of different jurisdictions define each of these elements. 

Criminal intent—knowledge of HIV infection  

The laws of the great majority of jurisdictions do not require that HIV-positive 

individuals have the specific intent to expose others to HIV. The laws simply require 

that people know their HIV-positive status.28  It is only in six states—California, 

                                                           
26 Traditional criminal law was first applied to an HIV exposure case in Virginia in 1995 (United States v. 
Sturgis, 48 F.3d 784 (4th Cir. 1995)). Virginia introduced an HIV-specific statute in 2000. 
27 Stein, supra note 4, at 182. 
28 State statutes requiring simple knowledge of HIV-positive status are as following: ALA.CODE § 22-
11A-21(c) “knowingly" ; COLO. REV. STAT. §18-3-415.5 “if it is proven beyond a reasonable doubt that 
a person had notice of his or her HIV infection”; COLO. REV. STAT. §18-7-205.7 “with knowledge of 
being infected with HIV”; GA.CODE ANN. §16-5-60(C) “knows that he or she is HIV infected”; 720 ILL. 
COMP. STAT. § 5.12-16.2 “knows that he or she is infected with HIV”; IDAHO CODE § 39-608 “knowing 
that he or she has HIV”; IOWA CODE § 709C.1 "knows that he or she is infected with HIV"; MD. CODE 
ANN., HEALTH-GENERAL § 18-601.1 “knowingly”; MICH. COMP. LAWS ANN. § 333.5210 “knows he or 
she has HIV”; MINN. STAT. § 609.2241 “knowingly”; MISS. CODE ANN. § 97-27-14(1) “knowingly”; 
MONT. CODE ANN. §§ 50-18-112, 50-18-113 "knowingly"; N.J. STAT. ANN. § 2C: 34-5 "knowing that he 
or she is infected with HIV"; ”; OHIO REV. CODE ANN. §2903.11 “with knowledge that the person has 
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Kansas, Oklahoma, South Dakota, Virginia, and Washington—that a defendant needs 

to have the specific intent to transmit or expose HIV to others to bear criminal 

liability.29  

Except in Florida and Kentucky, criminal statutes do not even require HIV-positive 

individuals to understand that they are infectious.30 Knowing HIV-positive status and 

understanding the risk of infection are two different things, but under these laws, 

simply knowing that they carry HIV means they have the criminal intent to infect 

others with HIV. 

The laws of 28 states do not clearly define when an HIV-positive individual has 

                                                                                                                                                                         
tested positive for HIV”; S.C. CODE ANN. § 44-29-145  “knows he or she is infected with HIV”; TENN. 
CODE ANN. § 39-13-109 “knowing that he or she is infected with HIV”; UTAH CODE ANN. § 76-10-1309 
“has actual knowledge of his or her HIV positive status"; W. VA. CODE §§ 16-4-20, 16-4-26 
“knowingly.”  Similarly, some states punish HIV-exposing individuals if they intentionally, recklessly, or 
knowingly exposed others to HIV. The laws of these states are as following: IND. CODE § 35-42-1-7 
"who recklessly, knowingly, or intentionally donates, sells or transfers blood"; IND. CODE § 35-42-2-6(e) 
& (f) "knowingly or intentionally"; IND. CODE § 35-45-16-2(a) & (b) "recklessly, knowingly, or 
intentionally"; LA. REV. STAT. ANN. § 14:43.5 “intentionally expose another to HIV”; N.D. CENT. CODE 
§ 12.1-20-17 “knowing that he or she has HIV … willfully”; NEV. REV. STAT. § 201.205 "who has 
received notice that he or she is HIV positive and who intentionally, knowingly or willfully"; 18 PA. 
CONS. STAT. ANN. § 2703 " intentionally or knowingly"; S.D. CODIFIED LAWS §§ 22-18-31, 22-18-33, 
22-18-34 "knowing him/herself to be infected with HIV, to intentionally…” 
29 The statute of California clearly states that “[a] person’s knowledge of his or her HIV-positive status, 
without additional evidence, is not sufficient to prove specific intent.” (CAL. HEALTH AND SAFETY CODE 
§120291). In Kansas, KAN. STAT. ANN. § 21-3435 states that, "it is unlawful for a person ... with the 
intent to expose that individual to that life threatening communicable disease." In Oklahoma, it is 
unlawful for an HIV-positive individual to engage in certain conduct “with intent to infect another” 
(OKLA. STAT. TIT. 21 §1192.1). But when HIV-positive status works to enhance penalty for other sex 
crimes such as prostitution, laws generally do not require an HIV-positive individual to have intent.  
30 FLA. STAT.ANN. §384.24(2) “with knowledge of such infection and having been informed that he or 
she may communicate it to others through sexual intercourse”; KY. REV. STAT. ANN. § 311.990(24)(b) 
"knowing that he or she is infected and having been informed of the possibility of communicating the 
infection by donating human organs, skin or other human tissues." 
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knowledge of HIV-positive status.31 It is hence left to the interpretation of the judiciary 

to decide whether an individual who received a medical diagnosis of AIDS is regarded 

to have knowledge of HIV infection or the law requires a positive test result for the 

infected individual have the knowledge of HIV infection.  

Criminal behavior—exposure of HIV 

Many state laws prohibit a wide range of activities that have no more than a theoretical 

probability of HIV transmission because the laws do not clearly define proscribed 

behavior. In Alabama, for example, a statute forbids “any act which will probably or 

likely transmit such disease to another person (emphasis added).”32  Mississippi forbids 

an HIV-positive individual from “expose[ing] another person to HIV,”33 but it does not 

provide any details about the definition of exposure. The law of Illinois punishes HIV-

positive individuals if they knowingly “engage[s] in intimate contact with another” or 

“transfer[s] … blood, tissue, semen, organs, or other potentially infectious body fluids 

                                                           
31 The laws of the remaining five states which clearly define when the person has knowledge of HIV 
status are as following: COLO. REV. STAT. §18-7-201.7 (“with knowledge of having tested positive for 
HIV”); OHIO REV. CODE ANN. §2903.11 (“with knowledge that the person has tested positive for HIV”); 
UTAH CODE ANN. § 76-10-1309 ("A person … is guilty of a third degree felony if he or she … has 
received written personal notice of the positive test result from a law enforcement agency"); ARK. CODE 
ANN. §5-14-123 (the statute of Arkansas clearly states that only an individual who had received a 
positive test is forbidden to expose HIV to others; an individual who had received a clinical diagnosis of 
AIDS is not); ALASKA STAT. §12.55.155(c)(33) (the statute of Alaska also states that those previously 
diagnosed as having or having tested positive for HIV are both criminally culpable). 
32 ALA. CODE § 22-11A-21(C) (“… any act which will probably or likely transmit such disease to another 
person …”); NEV. REV. STAT. § 201.205 ("… engages in conduct in a manner that is intended to or is 
likely to transmit the disease to another person ..."). 
33 MISS. CODE ANN. § 97-27-14(1) (“… expose another person to HIV”); ALASKA STAT. §12.55.155( c) 
(33) (“… exposed the victim to a risk or a fear that the offense could result in the transmission of 
HIV ...”); MONT. CODE ANN. §§ 50-18-112, 50-18-113 ("… expose another person to infection …"); MO. 
REV. STAT. § 191.677 ("… knowingly infected with HIV to act in a reckless manner by exposing another 
person to HIV ...").  
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… to another (emphasis added).”34 The term “potentially infectious body fluids” is also 

very general but the law does not further define it in the law. Therefore, exposure of 

tears or saliva, which has a remote possibility of transmission, can also be criminally 

culpable in Illinois.35 The law also vaguely defines “intimate contact” as “the exposure 

of the body of one person to a bodily fluid of another person in a manner that could 

result in the transmission of HIV (emphasis added by the author).” 36  

The laws of many jurisdictions explicitly prohibit acts that have a negligible risk of 

HIV infection. Georgia and Louisiana criminalize biting and spitting by HIV-positive 

individuals as a form of HIV exposure, 37 although there are only two recorded cases of 

                                                           
34 Christina M. Shriver, State Approaches to Criminalizing the Exposure of HIV: Problems in Statutory 
Construction, Constitutionality and Implications, 21 N. ILL. U. L. REV. 319, 332 (2001). 
35 Id. at 333. Other states have similar statutes in place: 720 ILL. COMP. STAT. § 5/12-16.2 (“… (1) 
engages in contact with another person involving the exposure of the body of one person to a bodily 
fluid of another in a manner that could result in HIV transmission; (2) transfers, donates or provides his 
or her blood, tissue, semen, organs or other potentially infectious body fluids for administration (e.g. 
transfusion) to another person, or … ”); IOWA CODE § 709C.1 (“ … (1) engages in intimate contact with 
another person; (2) transfers, donates or provides blood, tissue, semen, organs, or other potentially 
infectious bodily fluids for administration (e.g., transfusion) to another person; or ... ”); S.D. CODIFIED 
LAWS §§ 22-18-31, 22-18-33, 22-18-34 (" … (1) engaging in sexual intercourse or other intimate 
physical contact with another person; (2) transferring, donating or providing blood, tissue, semen, organs 
or other potentially infectious body fluids or parts for administration to another person in any manner 
that presents a significant risk of HIV infection .... ”); TENN. CODE ANN. § 39-13-109 (“ … (1) engage in 
intimate contact with another; (2) transfer, donate or provide any potentially infectious body fluid or part 
for administration to another person in any manner that presents a significant risk of HIV transmission 
… ” In this statute, an “intimate contact with another” means the exposure of the body of one person to a 
bodily fluid of another person in any manner that presents a significant risk of HIV transmission). 
36 Shriver, supra note 34, at 332. Iowa also forbids HIV-positive individuals from making an “intimate 
contact” with others, which is defined as “the intentional exposure of the body of one person to a bodily 
fluid of another person in a manner that could result in the transmission of the human immunodeficiency 
virus.” In Tennessee, the law defines an “intimate contact with another” as the exposure of the body of 
one person to a bodily fluid of another person in any manner that presents a significant risk of HIV 
transmission (TENN. CODE ANN. § 39-13-109). 
37 In Louisiana, the statute prohibits intentionally exposing of others to HIV through any sexual contact 
or by any other means or contacts. And the any other means or contacts include “spitting, biting, 
stabbing with an AIDS contaminated object, or throwing of blood or other bodily substances” (LA. REV. 
STAT. ANN. § 14:43.5). In Pennsylvania, it is a crime for certain groups of HIV-positive individuals to 
spit or expel such fluid or material when, at the time of the offense, they knew, had reason to know, or 
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HIV being transmitted through biting.38 Even in these two cases, the bitten people 

acquired HIV because their deep wounds were exposed to a substantial amount of 

blood in the biter’s saliva.39 Some state statutes, such as that of Illinois, prohibit 

exposure to bodily fluids such as urine and saliva that have never been reported to 

result in HIV transmission.40 In Arkansas and Michigan, the definition of proscribed 

sexual activities includes intrusion of “any object”, leaving room for prosecution of 

many activities that carry no risk of transmission.41 For example, the broad definition 

may prohibit the use of sex toys by HIV-infected people.42 The irony of these 

prohibitions is that the use of non-shared sex toys can be a risk-free alternative to risky 

intercourse with an HIV-infected sex partner.43  

In the great majority of the aforementioned 33 states, the statutes prohibit an HIV-
                                                                                                                                                                         
should have known or believed that the fluid or material was infected with HIV (18 PA. CONS. STAT. 
ANN. §2703, § 2704). In Montana, MO. REV. STAT. § 191.677 prohibits “exposing another person to HIV 
…  in any of the following manners: … (3) by biting another person ... " 
38 Nam, supra note 15, at 29.  
39 Id.  
40 Shriver, supra note 34, at 33-33; Carol L. Galletly & Steven D. Pinkerton, Toward Rational Criminal 
HIV Exposure Laws, 32 J.L. MED. & ETHICS 327, 329 (2004). Other states have similar laws that punish 
HIV-positive individuals for exposing saliva or urine to others. See 18 PA. CONS. STAT. ANN. § 2703 ("A 
person … is guilty of a felony of the second degree if he or she … intentionally or knowingly causes 
another to come into contact with blood, seminal fluid, saliva, urine or feces by throwing, tossing, 
spitting or expelling such fluid or material when, at the time of the offense, the person knew, had reason 
to know or should have known or believed that such fluid or material was infected with HIV” (emphasis 
added)); GA. CODE ANN. §16-5-60(d) (“ … commits an assault … using his or her body fluids (blood, 
semen, or vaginal secretions), saliva, urine, or feces upon a peace of correctional officer …”); IDAHO 
CODE § 39-608 (which punishes HIV-positive individual for exposing body fluids to others. The law 
defines “body fluids” as semen blood, saliva, vaginal secretion, breast milk, and urine). 
41 According to MICH. COMP. LAWS ANN. §333.5210, the prohibited “sexual penetration” includes “any 
other intrusion, however slight, of any part of a person's body or of any object into the genital or anal 
openings of another person's body”; ARK. CODE ANN. § 5-14-123 makes it a class A felony for a person 
to knowingly engaging in any “intrusion, however slight, of any part of a person's body or of any object 
into the genital or anal openings of another person's body, without first having informed the other person 
of the presence of HIV.”   
42 Galletly, supra note 40, at 329. 
43 Id. 
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positive individual from exposing conduct and do not require that an HIV-negative 

individual actually contract HIV as a result of exposing incident.44  Most of the states 

do not even require that the victim be HIV-free by the time of exposure. In fact, one of 

the reasons state legislatures adopted HIV-specific criminal statutes was because these 

laws could eliminate prosecutors’ burden of proving that exposure caused HIV 

infection. Under the traditional criminal law, successful prosecution of murder or 

assault requires proven causation between an exposing act and HIV infection. However, 

because HIV infection has an initial asymptomatic period, which can last up to ten 

years, prosecutors have difficulty establishing causation. HIV-specific criminal statutes 

solve this problem because the prosecution does not need to provide evidence that 

HIV-exposing conduct resulted in HIV infection.   

Lack of defense—prior disclosure of HIV status or performance of safer sex 

HIV-specific statutes of many states provide that prior disclosure of HIV-positive 

status is a legal defense.45 In these states, if the defendant proves that he or she 

informed a sex partner that he or she carried HIV, the defendant does not bear a 

criminal liability. But laws of California and North Dakota require that the infected 

individual take precautions in addition to informing the sex partner of HIV infection.46 

                                                           
44 Andrew M. Francis & Hugo M. Mialon, The optimal penalty for sexually transmitting HIV, 10 AM. L. 
& ECON. REV. 388, 396 (2008). 
45 For the texts of state statutes, see Lambda Legal, supra note 1.   
46  CAL. HEALTH AND SAFETY CODE §120291 (“Any person who exposes another to the human 
immunodeficiency virus (HIV) by engaging in unprotected sexual activity … has not disclosed his or her 
HIV-positive status … is guilty of a felony”); N.D. CENT. CODE § 12.1-20-17(3) ("It is an affirmative …  
if … the sexual activity took place between consenting adults after full disclosure of the risk of such 
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Moreover, statutes in Kansas, Maryland, and Montana do not allow any of these 

defenses.47  Accordingly, in these states, one with HIV could be criminally liable for 

intercourse even if he or she informs partners of the HIV infection risk before having 

intercourse and/or takes precautions to prevent HIV infection during intercourse.    

2.3 A general STD statute of Kansas 

Kansas has a general STD statute that forbids STD-infected individuals from exposing 

others to their disease. Kans. Stat. Ann. § 21-3435 prohibits an infected individual from 

knowingly engaging in “sexual intercourse” with the intent of exposing a partner to the 

disease. The definition of the term "sexual intercourse" does not include penetration by 

any object other than the male sex organ. 

In 2009, for the first time in Kansas, the judiciary applied this law to an HIV-positive 

individual who was accused of exposing his sex partners to HIV.48 The defendant had 

protected and unprotected sexual intercourse with two women without first disclosing 

that he was HIV-positive. The defendant was convicted in a bench trial in the District 

Court, but he appealed. The Supreme Court of Kansas held that, to establish a violation 

of K.S.A. § 21-3435(a)(1), the state must prove beyond a reasonable doubt that the 

defendant (1) knew that he was infected with a life-threatening communicable disease; 

(2)  knowingly engaged in sexual intercourse with the victims; (3) engaged in this 
                                                                                                                                                                         
activity and with the use of an appropriate prophylactic device”). 
47 See KAN. STAT. ANN. § 21-3435; MD. CODE ANN., HEALTH-GENERAL § 18-601.1; MONT. CODE ANN. 
§§ 50-18-112, 50-18-113. 
48  GNP+, GLOBAL CRIMINALISATION SCAN, USA KANSAS, http://www.gnpplus.net/criminalisation/ 
index.php?option =com_content&task=view&id=314&Itemid=45 (last visited Mar. 25, 2011).  

http://www.gnpplus.net/criminalisation/%20index.php?option%20=com_content&task=view&id=314&Itemid=45
http://www.gnpplus.net/criminalisation/%20index.php?option%20=com_content&task=view&id=314&Itemid=45
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conduct with the purpose of exposing the victims to the disease.49 According to these 

requirements, it is irrelevant for crime whether the victims actually contracted HIV.  

The Supreme Court reversed the District Court’s decision because the Supreme Court 

did not find sufficient evidence to support the elements of the crime. While discussing 

the elements of this crime, the Supreme Court of Kansas held that this crime is a 

specific intent crime in that “the law specifically identifies or requires the further 

particular intent to expose.” According to the Court, such specific intent could be 

inferred from the fact that the defendant knew he had HIV at the time of sexual 

intercourse, none of the victims knew that he was HIV-positive, he sometimes did not 

use a condom, and he falsely represented to a victim that he was free of HIV.50  

2.4 Review of cases applying traditional criminal law to punish HIV-exposing 
behavior 

In Massachusetts, Minnesota, New Hampshire, New York, Oregon, and Texas, courts 

have applied traditional criminal laws on HIV-positive individuals who expose others 

to HIV.51 The three most frequently prosecuted types of behavior are sexual 

intercourse, biting, and spitting on others.  In general, each type of behavior resulted in 

charges for attempted murder and aggravated assault. 

Prosecution of sexual conduct for attempted murder 
                                                           
49 State v. Richardson, 289 Kan. 118, 127-28; 209 P.3d 696, 704 (June 19, 2009).  
50 Id.  
51  Other states with HIV-specific criminal statutes have also prosecuted HIV exposure based on 
traditional criminal law before they adopted HIV-specific statutes, but this section reviews how courts 
have shaped criminal liability for HIV exposure in states that only use traditional criminal law to 
penalize HIV exposure. 
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In sexual transmission cases, attempted murder is one of the primary causes of 

prosecution.52 In general, an “attempted murder” is an act done with the intent to 

commit murder but falls short of its actual commission.53 In order to successfully 

prosecute an HIV-positive individual for attempted murder, the state has to prove that 

the infected individual had a sexual relationship with specific intent to commit murder 

through having intercourse but the exposed individual did not die as a result of that 

relationship.54    

In cases where HIV exposure was charged as attempted murder, courts have focused on 

determining whether the defendant had necessary criminal intent. In general, courts 

have held that prosecuted individuals had a specific intent to commit murder when they 

knew that they were HIV-positive.  Hence, in such cases, the prosecution need not 

prove that they intended to harm or cause death of the victim. In State v. Hinkhouse, for 

example, an HIV-positive defendant was accused of attempted murder for having 

unprotected sexual relationships with various women knowing that he was HIV-

                                                           
52 Prosecution of an HIV-exposing individual for murder is highly likely to be unsuccessful. First, 
prosecution must show that the defendant behaved purposefully, knowingly, or recklessly with extreme 
indifference to the value of human life. That is, the prosecution must show that the defendant knew or 
thought that he had HIV, that he subjectively believed the virus could be transmitted through his conduct, 
and that he wanted his behavior to lead to the death of his victim. Such intent may be impossible to 
prove. Second, the prosecution is not likely to overcome the barrier of the causation requirement. 
Common law requires that the victim die within a year and a day of the defendant’s actions in order to 
attribute the death to the defendant. This requirement would preclude most murder prosecution for HIV 
because HIV has a lengthy incubation period and can progress slowly. See Rebecca Ruby, Apprehending 
the Weapon Within: The Case for Criminalizing the Intentional Transmission of HIV, 36 AM. CRIM. L. 
REV. 313, 326 (1999); LAWRENCE O GOSTIN, THE AIDS PANDEMIC 187-88 (2004) [hereinafter 
Pandemic]. 
53 State v. Jones, 2002 UT 1, 44 P.3d 658 (2002). 
54 40A AM.JUR.2D HOMICIDE §580 (Nov. 2012). 
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positive.55 The defendant defended that he meant only to satisfy himself sexually and 

that there is insufficient evidence to prove his intent to harm or to cause death of others. 

The court, however, stated that his conduct of having unprotected sex without 

disclosing HIV-positive status “demonstrated that his purpose was more than mere 

sexual gratification.”56  

As long as HIV-positive individuals believed the death of exposed individuals was the 

probable consequence of HIV exposure, courts held that murder need not be a likely 

result of the act. In State v. Hinkhouse, for example, the defendant was convicted in the 

Circuit Court of ten counts of attempted murder and ten counts of attempted assault 

after knowingly engaging in sexual activities. The defendant appealed. The Court of 

Appeals of Oregon affirmed the Circuit Court’s decision, stating that the crime of 

attempted murder requires only criminal intent of behavior, not the result of the 

behavior. According to the Court, the fact that HIV can rarely be transmitted through 

the defendant’s act does not affect criminal liability for attempted murder, as long as he 

engaged in sexual activities knowing that he tested positive for HIV. 57  

Prosecution of sexual conduct for aggravated assault 

HIV-positive sex partners have also been frequently prosecuted for aggravated assault, 

                                                           
55 State v. Hinkhouse, 139 Ore.App.446, 912 P.2d921 (1996).  
56 Id.at 924-25.  
57 In this case, the court stated that a person is guilty of attempted murder “when the person intentionally 
engages in conduct which constitutes a substantial step toward commission of the crime” (Hinkhouse, 
139 Or. App. at 452). A person, therefore, commits attempted murder “when he or she attempts 
intentionally to cause to death of another human being” (Id.).  
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assault with a deadly weapon, or reckless conduct with a deadly weapon.58 In these 

cases, courts have ruled that having unprotected intercourse without disclosing HIV-

positive status is the proscribed criminal conduct.59 Many courts have repeatedly held 

that seminal fluid containing HIV is a deadly weapon under state criminal laws.60  

Some courts further held HIV-positive individuals liable for aggravated assault 

regardless of whether the HIV-positive individuals actually put the victim at the danger 

of contracting HIV. In Lewis v. State, for example, the Court of Appeals of Texas 

affirmed the trial court’s judgment of convicting Lewis with aggravated sexual 

assault.61 In this case, the defendant had inserted his finger into the vagina of a 10-year 

old girl and masturbated until he ejaculated near her. The Court stated that, despite the 

lack of any actual sexual contact or any transmission of body fluids that are likely to 

infect the victim with HIV, the aggravated crime applies to the HIV-positive defendant 

because he had HIV.62 

                                                           
58 Aggravated assault is generally defined as “criminal assault accompanied by circumstances that make 
it more severe, such as the intent to commit another crime or the intent to cause serious bodily injury, 
especially by using a deadly weapon.” See MODEL PENAL CODE § 211.1(2) (1962).  Assault with a 
deadly weapon is defined as “an aggravated assault in which the defendant, using a deadly weapon, 
threatens the victim with death or serious bodily injury.” It is often also termed as assault with a 
dangerous weapon. See Black's Law Dictionary, Assault (9th ed. 2009). For cases, see C.J., 2002 
N.J.H.Super. LEXIS 11; Sellers v. State, 1996 Tex.App.LEXIS 1736 (1996); Hinkhouse, 912 P.2d at 924-
25.  
59 Id.  
60 C.J., 2002 N.J.H.Super. LEXIS 11; Sellers, 1996 Tex.App.LEXIS 1736; Hinkhouse, 912 P.2d at 924-
25.  
61 Lewis v. State, 2010 Tex.App. LEXIS 4545 (2010). 
62 Id.  In this case, the court also mentioned that, although the defendant merely ejaculated “near” the 
victim and only had a blood stain and a semen stain on the shorts he was wearing, there is a possibility 
that the victim might have been imposed to HIV because she has “a light brown discharge from the 
vaginal area” from rubbing with defendant’s finger (Id. at 11). The court also cited Atkins v. State, 2008 
Tex.App. LEXIS 5407 (2008), which imposed heightened penalty to an HIV-positive individual despite 
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Prosecution of biting and spitting of HIV-positive person for attempted murder 

In addition to sexual activities, biting and spitting of HIV-positive individuals are 

frequently prosecuted conduct. Often, the defendants are accused of committing 

attempted murder. The controlling factors in upholding the conviction for attempted 

murder are the defendant’s intent to murder and his or her belief that spitting or biting 

can accomplish this purpose.  

Courts have inferred intent to murder from what an HIV-positive individual said at the 

time of spitting and biting.63 For example, in State v. Smith, an HIV-positive jail inmate 

was prosecuted for attempted murder after he bit an officer.64 The defendant was 

convicted of attempted murder and aggravated assault before the Superior Court, and 

he appealed. The defendant argued that he did not have intent to kill others, because he 

knew that HIV could not spread through biting and spitting. He contended that he had 

learned about this fact through HIV counseling sessions he had had with a health care 

professional. He claimed that he threatened to kill others with HIV because he simply 

wanted to take advantage of others’ ignorance of believing that they could contract 

HIV from the defendant. However, the appellate court rejected this argument and held 

that his threatening words amounted to the requisite intent.65 The court accordingly 

affirmed the Superior Court’s decision. 

                                                                                                                                                                         
the lack of evidence that the victim was exposed to HIV as a result of sexual assault.  
63 Jody B. Gabel, Liability for “knowing” transmission of HIV: the evolution of a duty to disclose, 21 
FLA. ST. U. L. REV. 981, 1004 (1994). 
64 Smith, 621 A.2d 493.  
65 Id. at 509-10.  
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Because the crime of attempted murder is established based on criminal intent, not 

based on the result of behavior, the fact that HIV can rarely be transmitted through 

biting and spitting does not negate criminal liability of HIV-positive individuals. In 

Weeks v. State, for example, an inmate spit twice in the face of an officer and was 

subsequently charged with attempted murder.66 In this case, expert witnesses testified 

that the likelihood of transmitting HIV through spitting is extremely low.67 The jury 

interpreted expert testimony to mean that HIV could still be transmitted through 

spitting, and accordingly convicted the defendant.68 

Prosecution of biting and spitting of HIV-positive person for aggravated assault 

Similar to sexual exposure cases, HIV-positive individuals are also prosecuted for and 

convicted of aggravated assault after spitting on or biting others.69 Courts have held 

that HIV is a deadly weapon whether or not the victims contract HIV from HIV-

positive defendants. In Degrate v. State, for example, an HIV-positive inmate bit an 

officer, who continued to test HIV-negative after the incident.70 The court held that the 

mouth of an HIV-positive individual was a “deadly weapon,”71 which can “potentially” 

transmit HIV to the person being bitten.72 Hence, the court affirmed the trial court’s 

conviction of aggravated assault. 

                                                           
66 Weeks v. State, 834 S.W.2d 559 (1992).  
67 Id. at 562-63. 
68 Id. at 565. 
69 For the definition of aggravated assault, see supra note 58.  
70 Degrate v. State, 2005 Tex.App. LEXIS 547 (2005). 
71 Id. at *5-6. 
72 Id. at *3.  
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2.5 Arguments surrounding criminalization of HIV exposure and available 
evidence 

Heated debate has continued about the impact criminalization of HIV exposure has on 

HIV prevention. Some argue that criminal sanctions promote public health by deterring 

risky sexual activities that spread HIV. Others criticize the criminalization for 

undermining HIV prevention because it may discourage HIV testing of individuals at 

high risk of HIV infection and increase stigma against the infected. This section 

explains both sides of the arguments first. 

This section then introduces empirical evidence in support of each argument. With 

regards to deterrence of criminal law on sexual activity, all available evidence shows 

that criminalization might not effectively deter risky sexual behavior. Regarding HIV 

testing, this study fails to find a study that assesses the influence of criminalization on 

HIV testing. Hence, Section 3 follows this section to present the empirical study 

conducted in this paper to examine criminalization’s effect on HIV testing behavior.   

2.5.1 Arguments advocating criminalization of HIV exposure and evidence 

Deterrence argument supporting criminalization 

Sexual activities and needle sharing among injecting drug users are the most common 

causes of new HIV infections in the United States.73 According to public health experts, 

since there is no vaccine or cure for HIV at present, it is essential for the public health 

                                                           
73 CDC, HIV TRANSMISSION, http://www.cdc.gov/hiv/resources/qa/transmission.htm (last modified Mar. 
25, 2010). 
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that fewer HIV-positive individuals engage in these risky sexual activities.74  

Supporters of criminalization claim that criminal punishment could deter at-risk 

individuals from engaging in risky activities. In general, criminal law is expected to 

play a deterrent role.75 The theory of deterrence generally assumes that a would-be 

offender would make a rational decision by comparing what he or she gains or loses by 

committing a crime.76 According to the supporters of criminalization, HIV-positive 

individuals are likely to avoid exposing others to HIV if they know that criminal 

liability would follow HIV-exposing behavior.77  

The judiciary has also repeatedly argued that criminal liability on HIV exposure could 

stop the spread of HIV.78 In State v. Whitfield, for example, the court held that the 

criminalization of HIV exposure bears a reasonable relationship to a legitimate state 

objective, which is to stop transmission of a “deadly disease.”79 In some cases, courts 

have phrased the state’s interest in criminalizing HIV exposure as the protection of 

                                                           
74CDC, HIV TRANSMISSION RATES IN THE UNITED STATES 2 (Sept. 2008), http://www.cdc.gov/hiv/topics/ 
surveillance /resources/factsheets/pdf/transmission.pdf.  
75 David Kromm, HIV-Specific Knowing Transmission Statutes: A Proposal to Help Fight an Epidemic, 
14 ST. JOHN'S J. LEGAL COMMENT. 253 (Fall 1999); Amy L. McGuire, Comment: AIDS As a Weapon: 
Criminal Prosecution of HIV Exposure, 36 HOUS. L. REV. 1787 (1999); Mosiello, supra note 7, at 595; 
Udo Schüklenk, Review Essay: Should We Use the Criminal Law to Punish HIV Transmission? 4(3) 
INT’L J. L. CONTEXT 277 (2008); TW Tierney, Criminalizing the Sexual Transmission of HIV: An 
International Analysis, 15 HASTINGS INT’L & COMP. L. REV. 475, 475-513 (1991). 
76 UNAIDS, CRIMINAL LAW, PUBLIC HEALTH, AND HIV TRANSMISSION: A POLICY OPTIONS PAPER 21 
(2002) [hereinafter Policy Options].  
77 Kromm, supra note 75, at 253; Eric L. Schulman, Note, Sleeping with the Enemy: Combating the 
Sexual Spread of HIV-AIDS Through a Heightened Legal Duty, 29 J. MARSHALL L. REV. 957, 977 (1996).  
78 State v. Whitfield, 134 P.3d 1203, 1212 (Wash. Ct. App. 2006).  
79 Whitfield, 134 P.3d 1203. Many other states have ruled in favor of criminalization of HIV exposure 
based on the same reason. See State v. Gamberella, 633 So.2d 595, 604 (La.Ct.App.1993); State v. 
Musser, 721 N.W.2d 734 (2006). 

http://www.cdc.gov/hiv/topics/%20surveillance%20/resources/factsheets/pdf/transmission.pdf
http://www.cdc.gov/hiv/topics/%20surveillance%20/resources/factsheets/pdf/transmission.pdf
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1994018932&ReferencePosition=604
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1994018932&ReferencePosition=604
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1994018932&ReferencePosition=604
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human life against the threat of HIV.80 

Some state legislatures have also codified their expectation that adoption of an HIV-

specific statute could prevent new HIV infections. California, for example, penalizes 

HIV exposure in California Health and Safety Code §120290 and §120291. When 

introducing these provisions in 1998, the Senate Committee on Public Safety discussed 

the potential impact the bill might have on public health.  During a meeting held on 

April 22, 1997, proponents of the bill argued that criminalizing HIV exposure would 

deter high-risk behavior, thereby stopping the spread of HIV.81 Despite civic groups’ 

counterpoint that the law might discourage people from undergoing testing for HIV, 

the committee decided to adopt the law.82                   

Empirical evidence demonstrating criminal law’s failure to modify risky sexual 
behavior of at-risk individuals 

Contrary to such expectations of commentators, courts, and legislatures, public health 

experts have been doubtful about criminalization’s deterrent effect.  These experts 

point out that the fear of criminal punishment is not likely to affect sexual decisions 

because sexuality is highly complex and involves many different feelings and desires.83 

                                                           
80 In reviewing the constitutionality of an HIV-specific statute, the court stated that “essential to the 
analysis in the case at bar is the Supreme Court's recognition and affirmation of the state's compelling 
interest in protecting life . . . . Furthermore, a State [has] an unqualified interest in the preservation of 
human life." (People v. Jensen, 231 Mich. App. 439, 456 (Mich. Ct. App. 1998)). 
81California Bill Analysis, S.B. 705 Sen., 4/22/1997. Groups against criminalization submitted reports to 
the Committee which stated that the state should focus their efforts on education and prevention of HIV. 
The opponents stressed that the criminal law might infringe upon the privacy rights of HIV-positive 
individuals and be selectively applied to disadvantaged people in society who are already facing strong 
stigma.  
82 Id.  
83 Wolf, supra note 5, at 873; Policy Options, supra note 76, at 6; Pandemic, supra note 52, at 189; 
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Historically, public health experts note that laws regulating sexual behavior such as 

sodomy statutes are ineffective in deterring what they proscribe.84 

Researchers have conducted empirical studies in order to examine the validity of each 

side of the arguments. Three research studies have been completed, which invariably 

found that criminalization does not effectively deter risky sexual activities of at-risk 

individuals.  

In the article entitled “Do criminal laws influence HIV risk behavior? An empirical 

trial,” Scott Burris and his team conducted the first empirical trial assessing the impact 

of an HIV-specific statute on sexual behavior of individuals at high risk of HIV 

infection.85 Researchers interviewed 490 people at an elevated risk of HIV; the sample 

consisted of 248 respondents in Chicago where HIV exposure is criminalized through 

an HIV-specific statute. Researchers interviewed the rest 242 respondents in New York 

City where there is no HIV-specific statute.  

In this study, the researchers found that the sexual behavior of individuals who lived in 

a state with an HIV-specific criminal statute differed little from that of individuals 

living in a state without such a statute.  In addition, belief that the statute required HIV-

positive individuals to practice safer sex or disclose their HIV status did not impact the 

                                                                                                                                                                         
Lawrence Gostin & James Hodge, Piercing the Veil of Secrecy in HIV/AIDS and Other Sexually 
Transmitted Diseases: Theories of Privacy and Disclosure in Partner Notification, 5 DUKE J. GENDER 
L& POL'Y 9. 
84 RICHARD MOHR, GAYS JUSTICE: A STUDY OF ETHICS, SOCIETY, AND LAW 51–53 (1988). 
85 Scott Burris, Leo Beletsky, Joseph Burleson, Patricia Case & Zitta Lazzarini, Do criminal laws 
influence HIV risk behavior? An empirical trial, 39 ARIZ. ST. L.J. 467, 467-68 (2007). 
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riskiness of reported sexual behavior.  The researchers, therefore, failed to refute the 

null hypothesis that the HIV-specific criminal statute has no influence on risky sexual 

behavior.  

Similarly, Horvath’s recent study assessing the impact of HIV-specific statute on 

sexual behavior of at-risk individuals found that criminalizing law had little effect on 

unprotected, undisclosed sexual activity.86  In the article “Should it be illegal for HIV-

positive persons to have unprotected sex without disclosure? An examination of 

attitudes among United States men who have sex with men and the impact of state 

law,” the researchers conducted cross-sectional survey of men having sex with men 

(MSM) residing in different states with different criminal laws. The researchers 

examined whether survey participants’ attitudes and sexual risk behavior differed by 

states.87  

Multivariate regression analysis found that residents of different states did not hold 

different attitudes towards HIV-positive individuals having risky sex without 

disclosure. The results also showed that there was little difference in unprotected, 

undisclosed sexual activity between survey participants living in states that have 

                                                           
86 Keith Horvath, Richard Weinmeyer & Simon Rosser, Should it be illegal for HIV-positive persons to 
have unprotected sex without disclosure? An examination of attitudes among US men who have sex with 
men and the impact of state law, 22(10) AIDS CARE 1221, 1224 (2010).  
87 The researchers used the participant’s residency in a state with an HIV-specific statute as a proxy of 
whether criminalizing law governed the participant’s behavior. Trained interviewers interviewed survey 
participants in a 3.5-month period in 2008 using online banner advertisements placed on two websites 
popular with gay and bisexual men. The banner ad stated, “Participate in University Research on Sex 
and Alcohol and Earn $30.” It included the university and study logo and a picture of a man (Id. at 1222). 
A total of 1,725 participants, who identified themselves as male and having had sex with a man, 
completed the survey.  
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statutes penalizing HIV transmission and participants living in states that do not have 

such a statute. Accordingly, the researchers concluded that the results did not support 

the proposition that HIV-specific statutes deter risky sexual behavior, confirming the 

findings of Scott’s study.88  

A qualitative study also reported similar findings. In the article entitled “Responses to 

criminal prosecutions for HIV transmission among gay men with HIV in England and 

Wales,” the researchers conducted in-depth interviews with 42 men in England and 

Wales to investigate experiences of unprotected anal intercourse among homosexually 

active men with HIV.89  

The researchers found that, although criminal sanctions might affect some HIV-

positive individuals to conform to the law, the impact is not universal and some might 

even show behavior that threatens public health. Their findings suggested that threat of 

criminal prosecution drove some people to increasingly disclose HIV status or take 

precautions, but the law also moved others towards “increased anonymity” during sex 

relationships and reduced openness about HIV status.90   

                                                           
88 The researchers noted that it is difficult to determine whether the non-significant association between 
residence in states with penalizing laws and risky sexual behavior is attributable to lack of awareness of 
the laws or whether perception of the laws is simply not a factor in the decision-making process of the 
survey participants (Horvath, supra note 86, at 1226-67). 
89 Catherine Dodds, Adam Bourne & Matthew Weait, Responses to criminal prosecutions for HIV 
transmission among gay men with HIV in England and Wales, 17(34) REPRODUCTIVE HEALTH MATTERS 
135, 137 (2009). 
90 Id. at 142. Of 29 men who reflected on personal impact, almost half felt that prosecutions had not 
influenced their sexual behavior in any way. The rest said they had, or had planned to, behave and 
communicate differently with their sex partners because they are concerned about “the prospect of legal 
intrusion into their sex lives” (Id. at 140). 
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2.5.2 Criminalization as disincentive for HIV testing  

Although the majority of jurisdictions have introduced HIV-specific statutes with the 

aim of containing the spread of HIV, many public health experts are concerned about 

such use of criminal law. According to these experts, criminalization works against 

HIV prevention efforts by providing a strong disincentive for HIV testing. This section 

looks into this argument against criminalization.    

Public health concerns involving HIV testing  

Public health experts and advocacy groups are worried that criminalization of HIV 

exposure might discourage high HIV-risk people from utilizing HIV testing services.91 

Public health experts have stressed the importance of HIV testing as the first step in 

modifying the risky behavior of HIV-positive individuals because HIV-positive 

individuals tend to protect others once they learn they are HIV-positive.92 To prevent 

further spread of HIV, without cure or vaccine, it is critically important that high-risk 

individuals learn their HIV-positive status at the earliest possible time and prevent 

                                                           
91  UNAIDS, CRIMINALIZATION OF HIV TRANSMISSION: A POLICY BRIEF 4-5 (2008); INTERNATIONAL 
PLANNED PARENTHOOD FOUNDATION (IPPF), HIV. VERDICT ON VIRUS: PUBLIC HEALTH HUMAN RIGHTS 
AND CRIMINAL LAW 25 (2009). 
92 Lance S. Weinhardt et al., Effects of HIV Counseling and Testing on Sexual Risk Behavior: A Meta-
Analytic Review of Published Research, 1985-1997, 89 (9) AM. J. PUB. HEALTH 1397, 1403 (1999); 
Marks, Gary, Crepaz, Nicole & Janssen Robert S, Estimating Sexual Transmission of HIV From Persons 
Aware and Unaware That They Are Infected with the Virus in the USA, 26(10) AIDS 1447 (June 2006); 
Kilmarx PH et al., Living with HIV. Experiences and Perspectives of HIV-infected Sexually Transmitted 
Disease Clinic Patients After Posttest Counseling, 15 SEXUALLY TRANSMITTED DISEASES 25, 28–37 
(1998); Wolitski R et al., HIV-Seropositive Men's Perceived Responsibility for Preventing the 
Transmission of HIV to Others, 12 INT’L CONF. AIDS 413, 413-14 (1998); Nicole Crepaz et al., Do 
Prevention Interventions Reduce HIV Risk Behaviours Among People Living with HIV? A Meta-Analytic 
Review of Controlled Trials, 20(2) AIDS 143, 144–45 (2006). 
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transmitting the virus to others.93  

Currently, in the United States, approximately one in five people infected with HIV 

(21%) is estimated to be unaware of his or her infection and may be “unknowingly 

transmitting the virus to others.” 94 HIV has an incubation period during which it does 

not manifest any symptoms.95 This asymptomatic period can last up to 10 years after 

infection, leaving HIV-positive individuals uninformed of their HIV-positive status 

unless they are tested.96 Although HIV does not manifest symptoms, HIV-positive 

individuals are infectious during this period, especially if they do not receive 

antiretroviral treatments.97 Public health efforts have, therefore, been concentrated on 

increasing the number of people who undertake HIV testing at their earliest possible 

time.98  

Public health experts worry that criminalization of HIV exposure acts as a deterrent in 

                                                           
93 Marks, Gary, Burris, Scott & Peterman, Thomas A., Reducing Sexual Transmission of HIV From Those 
Who Know They Are Infected: The Need for Personal and Collective Responsibility, 13(3) AIDS 297 
(1999). 
94 CDC, supra note 74, at 2. 
95 CDC, BASIC INFORMATION ABOUT HIV AND AIDS, http://www.cdc.gov/hiv/topics/basic/ (last reviewed 
April 11, 2012).  
96  Id.  
97 Hollingsworth TD, Anderson RM & Fraser C. HIV-1 transmission, by stage of infection. 198 J. 
INFECTIOUS DISEASE 687 (2008); Wawer MJ, Gray RH, Sewankambo NK, et al., Rates of HIV-1 
transmission per coital act, by stage of HIV-1 infection, in Rakai, Uganda, 191 J. INFECTIOUS DISEASE 
1403 (2005); Pilcher CD, Tien HC, Eron JJ Jr., et al., Brief but efficient: acute HIV infection and the 
sexual transmission of HIV, 189 J. INFECTIOUS DISEASE 1785 (2004). 
98 WHO, WHO AND UNAIDS ISSUE NEW GUIDANCE ON HIV TESTING AND COUNSELLING IN HEALTH 
FACILITIES, http://www.who.int/mediacentre/news/releases/2007/pr24/en/index.html (2007); Reuben M 
Granich,Charles F Gilks, Christopher Dye, Kevin M De Cock & Brian G Williams, Universal voluntary 
HIV testing with immediate antiretroviral therapy as a strategy for elimination of HIV transmission: a 
mathematical model, 373(9657) THE LANCET 48 (Jan. 2009); CDC, ACT AGAINST AIDS, TESTING,  
http://www.cdc.gov/actagainstaids/basics/ testing.html#ref1 (last reviewed June 20, 2012); UNAIDS, 
UNAIDS/WHO POLICY STATEMENT ON HIV TESTING (June 2004). 

http://www.cdc.gov/hiv/topics/basic/
http://www.who.int/mediacentre/news/releases/2007/pr24/en/index.html
http://www.cdc.gov/actagainstaids/basics/%20testing.html#ref1 (last
http://www.cdc.gov/actagainstaids/basics/%20testing.html#ref1 (last
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these efforts because at-risk individuals may not undertake HIV testing due to criminal 

law. Most HIV-specific criminal statutes punish HIV-positive individuals for engaging 

in certain behaviors if they know that they are HIV-positive.99 A majority of criminal 

courts have inferred criminal intent from defendants’ knowledge of HIV infection.100 

According to public health experts, individuals at high risk of HIV infection may avoid 

HIV testing to remain unaware of their HIV status when their awareness of HIV-

positive status could be used against them to place criminal liability,.101  

Media’s intermediary role between criminal law and HIV testing behavior 

According to findings of previous research, media could amplify criminal law’s such 

negative influence on HIV testing in a couple of ways. First, media reportage of the 

law could increase people’s perception of the law. Because most people do not have 

direct experience with the criminal justice system, the public’s knowledge of the law 

could largely rely on media representation of the law.102 When the media publicizes 

that criminal courts could use HIV test results to prove that at-risk individuals 

knowingly exposed others to HIV, at-risk individuals could avoid HIV testing to stay 

                                                           
99 See supra section 2.2. 
100 Id.   
101 Hermann DHJ, Criminalizing Conduct Related to HIV Transmission, 9 ST. LOUIS UNIV. PUB. L. REV. 
351, 356-57 (1990); Kenney, supra note 9, at 272–73; Klitzman R et al., Naming Names: Perceptions of 
Name-Based HIV Reporting, Partner Notification, and Criminalization of Non-disclosure Among 
Persons Living with HIV, 1(3) J. NSRC 38, 49-50 (2004); IPPF, supra note 91, at 37. 
102 Valerie P. Hans & Juliet Dee, Media Coverage of Law: Its Impact on Juries and the Public, 35(2) AM. 
BEHAV. SCIENTIST (1991); Jennifer K. Robbennolt & Christina A. Studebaker, News Media Reporting on 
Civil Litigation and Its Influence on Civil Justice Decision Making, 27(1) L. & HUMAN BEHAVE. 5 (Feb. 
2003). 
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“legally negative.”103 In fact, an empirical study found that the media reportage of 

criminalization is one of many sources that HIV-positive individuals receive 

information about the potential criminal liability associated with HIV exposure.104 

Second, the media reportage could also indirectly discourage at-risk individuals’ HIV 

testing by adding a negative impression against HIV-positive individuals. Public health 

advocates have claimed that the media tends to highlight negative, sensational aspects 

of criminal cases, such as malicious intent to infect others, that are brought against 

HIV-positive individuals for exposing others to HIV.105 According to these advocates, 

such reportage of criminal cases could reinforce the negative attitude that society holds 

against HIV-positive population.106 Public health experts have pointed out that such 

social hostility could cancel out public health efforts to encourage voluntary HIV 

testing and counseling of at-risk individuals.107   

                                                           
103 Burris, supra note 85, at 512. 
104 Galletly, Carol L., Wayne DiFranceisco & Steven D. Pinkerton, HIV-positive persons’ awareness and 
understanding of their state’s criminal HIV disclosure law, 13(6) AIDS & BEHAV. 1262 (2009). 
105 Jürgens, Ralf, et al. Ten reasons to oppose the criminalization of HIV exposure or transmission, 
17(34) REPRODUCTIVE HEALTH MATTERS 163, 166 (2009); IPPF, supra note 91, at 24-26; Policy 
Options, supra note 76, at 23-24. For collection of media reports on criminalization of HIV exposure, 
see Edwin J Bernard Blog: Criminal HIV transmission: A collection of published news stories and 
opinion about so-called "HIV crimes," http://criminalhivtransmission.blogspot.kr/; IPPF, Criminalize 
hate, not HIV, what impact does the media have?, http://www.hivandthelaw.com/basic-information/ten-
questions/what-impact-does-media-have.  
106 Jürgens, supra note 105, at 166; IPPF, supra note 91, at 24-26; Policy Options, supra note 76, at 23-
24. 
107 Ronald O. Valdiserri, HIV/AIDS stigma: an impediment to public health, 92(3) AM. J. PUB. HEALTH 
341, 341-42 (2002); Valdiserri RO, Holtgrave DR & West GR, Promoting early HIV diagnosis and 
entry into care, 13 AIDS 2317, 2317-30 (1999); Stall R, Hoff C, Coates TJ, Paul J, Phillips KA, 
Ekstrand M, Kegeles S, Catania J, Daigle D. & Diaz R., Decisions to get HIV tested and to accept 
antiretroviral therapies among gay/bisexual men: implications for secondary prevention efforts, 11(2) 
JAIDS 151 (Feb. 1996); Boyd FM, Simpson WM, Hart GJ, Johnstone FD. & Goldberg DJ., What do 
pregnant women think about the HIV test? A qualitative study, 11(1) AIDS CARE 21 (Feb. 1999). 

http://www.hivandthelaw.com/basic-information/ten-questions/what-impact-does-media-have
http://www.hivandthelaw.com/basic-information/ten-questions/what-impact-does-media-have
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Dearth of empirical evidence to assess criminalization’s impact on HIV testing 
decisions 

The validity of these concerns regarding criminalization have, however, not been 

empirically tested so far. To fill in this research gap, this paper conducts a quantitative 

study in the next section to examine the impact of criminal laws on HIV testing 

decisions. This study performs regression analyses of multi-year nationwide survey 

data. The results of regression analyses fail to support the claim that people are less 

likely to be tested for HIV when they are living under an HIV-specific criminal law 

that prohibits exposure of HIV. The regression, however, produced results that support 

the claim that increased media reportage of criminalization of HIV exposure is 

associated with fewer HIV testing of at-risk individuals.  
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3 Empirical analyses of HIV-specific criminal statute’s impact on 
HIV testing behavior of at-risk individuals 

 

3.1 Methodologies 

I designed the analysis to test the null hypotheses that there would be no difference in 

self-reported HIV testing decision in the past 12 months (1) between at-risk individuals 

living in states with HIV-specific statutes and those in states without a statute, and (2) 

between at-risk individuals living in states with HIV-specific statutes and intense 

media coverage of the law and at-risk individuals residing in other states. This study 

conducts differences-in-differences (DID) analyses with the Behavioral Risk Factor 

Surveillance System (BRFSS). The regression results show that people living in states 

with HIV-specific criminal statutes did not report less that they had been tested for 

HIV in the past one year. This study thus fails to support the claim that HIV-specific 

criminal statutes deter HIV testing of at-risk individuals. The regression, however, 

shows that the frequency of media coverage of HIV criminalization is inversely 

correlated with self-reported recent HIV testing experience of at-risk individuals living 

in states with HIV-specific statutes.  

3.1.1 Overview—DID analyses of BRFSS 

This study investigates the relationship between at-risk individuals’ self-reported HIV 

testing decisions and the existence of HIV-specific criminal statutes at the time of HIV 

testing. The basic design of this study is to compare the changes in reported HIV 
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testing rates in states that adopted an HIV-specific statute to the changes in states that 

did not adopt such a statute. For DID analysis, the regression includes two groups of 

states: (1) States that introduced HIV-specific statutes between 2002 and 2009 

(treatment states), and (2) states that did not adopt a new HIV-specific law during this 

period (control states). 

This study uses the BRFSS as a primary source of data, which is pooled cross-section 

data. Samples comprise of the BRFSS collected from 2002 to 2009, with the exception 

of 2007.1 Multivariate analyses also utilize the Kaiser Family Foundation’s (KFF) 

reports on AIDS Drug Assistant Programs (ADAPs), the National Alliance of State and 

Territorial AIDS Directors’ (NASTAD) tracking of Centers for Disease Control and 

Prevention (CDC) spending on HIV prevention, and other publicly available CDC data, 

including the CDC’s HIV/AIDS surveillance reports.  

This study uses R as the programing language for statistical analysis. Cluster-robust 

regression is performed to address potential problems resulting from serial correlation. 

Model sensitivity is verified with lagged treatment variables and missing-value 

variables.  

                                                           
1 This study excludes 2007 survey from the analyses because the survey did not have a question about 
the recent HIV testing experience of the respondent. This study originally attempted to include 
observations collected from 1998 to 2001 as well. However, during this period, most states that did not 
adopt an HIV-specific criminal law did not participate in the BRFSS survey (see Appendix 1). 
Insufficient data during the specific survey period raises the question of how the inclusion of data from 
this period would affect the outcome. Therefore, this study limited its scope of analysis to from 2002 to 
2009. 
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3.1.2 Description of samples 

The BRFSS is a state-based system of health surveys that collects information on 

health risk behaviors, preventive health practices, and health care access.2 The CDC 

established the BRFSS in 1984, and currently the CDC collects data monthly in 50 

states and the District of Columbia (DC). Data are collected from a random sample of 

adults (one per household) through a telephone survey. Over 350,000 adults are 

interviewed each year.  

The BRFSS started to cover HIV-related health behaviors in 1993. Although each 

year’s questionnaire has different forms of questions, the BRFSS invariably contains 

questions regarding recent HIV testing experiences. Since 1998, the questionnaires 

have asked whether the participant had recently been tested for HIV; participants were 

asked either whether they were “tested for HIV within the last 12 months” or when 

“the last HIV testing” had taken place. The BRFSS also collected information about 

how survey participants perceive their risks of contracting HIV by asking “Do any 

high-risk situations apply?”3  

Among data collected from 2002 to 2009 (with the exception of 2007), 11,078 

observations were selected for analyses in this study. The selection was made based on 

                                                           
2  For a detailed description of the BRFSS, see CDC, ABOUT THE BRFSS, http://www.cdc.gov/ 
brfss/about.htm (last updated Nov. 25, 2008). The BRFSS annual survey data from 1984 to 2010 and 
questionnaires can be downloaded from the CDC website: CDC, BEHAVIORAL RISK FACTOR 
SURVEILLANCE SYSTEM, http://www.cdc.gov/brfss/ technical_infodata/surveydata.htm. 
3 Every year, the survey questionnaire asked a question of “You have used intravenous drugs in the past 
12 months; you have been treated for a sexually transmitted or venereal disease in the past 12 months; 
you tested positive for having HIV, the virus that causes AIDS You had anal sex without a condom in the 
past 12 months. Do any of these situations apply to you?” 

http://www.cdc.gov/%20brfss/about.htm
http://www.cdc.gov/%20brfss/about.htm
http://www.cdc.gov/brfss/%20technical_infodata/surveydata.htm
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whether the observation had answers to the recent HIV testing experience question and 

the high-risk situation question described above.4 

The BRFSS also contains a wide range of useful information about the demographic 

characteristics of survey participants. This information includes each participant’s state 

of residence, sex, age, race, marital status, education level, employment status, income 

level, and current pregnancy status. The survey data also has information about each 

participant’s perception of his or her general health condition, and whether the 

participant had any kind of health insurance coverage at the time of interview. 

3.1.3 Regression model 

3.1.3.1 DID estimators 

The BRFSS is a multi-year cross-section survey, and therefore, this study conducts a 

pooled cross-section analysis.5 This study uses a DID model to examine whether HIV-

specific criminal statutes influenced at-risk individuals’ decisions to undergo HIV 

testing within the past 12 months. Due to the nature of the BRFSS, this study uses self-

reported HIV testing experiences of survey participants. The regression model takes the 

following form: 

Outcomesti = F(β0 + β1*Cst + β2* Xst + β3* Ysti + ψs + φt + εst) 

                                                           
4 Id. For the possible selection bias resulting from this selection, see Section 3.2.3.  
5 Pooled-cross section uses cross section data collected at two or more different times. Pooled cross-
section is analyzed like a standard cross section, except that differences occurring across the time should 
be considered in the analysis (JEFFREY M. WOOLDRIDGE, INTRODUCTORY ECONOMETRICS, A MODERN 
APPROACH 9 (4th ed. 2009)). For a detailed explanation of why this study conducts pooled cross-section 
analyses, instead of a panel study which is known to be the optimal methodology to assess an impact of a 
new law, see Appendix 2. 
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where Outcomesti is whether respondent i living in state s and interviewed at time t 

reports having taken HIV testing in the past 12 months, Cst is whether the state the 

survey participant was residing in at the time of interview had an HIV-specific criminal 

law, Xst is the HIV prevention policy and other environmental factors in the state the 

respondent was living in in the year of interview, Ysti is a vector of the demographic, 

social, and economic characteristics of the survey participant, ψs is a set of state fixed-

effect dummies, φt is a set of year fixed-effect dummies, and F is the logistic function. 

3.1.3.2 Outcome variable 

The outcome variable is a binary indicator of whether the survey participant reported 

having been tested for HIV in the past 12 months. Because the dependent variable is 

binary, this study uses a logistic regression model. 

3.1.3.3 Treatment variables related to criminalization of HIV exposure in residing 
state 

 
Table 3.1 Descriptions of treatment variables 

 
Variable name Descriptions  

HIV-specific law =1 if the state of residence had an HIV-specific criminal 
statute at the time of interview, 0 otherwise  

HIV-specific law 
*frequency of media 

reportage 

Interaction term between the HIV-specific law variable 
and the frequency of news reports of HIV criminalization 

in that state in that year (continuous variable) 

Dummy variable to indicate whether the survey participant’s state of residence had an 
HIV-specific criminal statute in the year of interview 

This study investigates whether residing in a state that criminalizes HIV exposure 

through an HIV-specific statute affects HIV testing decisions. The judiciary has also 
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applied traditional criminal law and sexually transmitted disease (STD) law to HIV-

exposing behavior, and the impacts of these laws are also worth investigating.6 There is, 

however, no reliable data on the number of prosecutions of HIV exposure based on 

traditional criminal law and STD law in each state and year. This study, therefore, 

focuses on the impact of HIV-specific criminal statutes.   

The HIV-specific law variable takes the value of 1 if the survey participant’s state of 

residence had an HIV-specific criminal law in the year of interview. No state has 

abolished HIV-specific laws, so the HIV-specific law variable takes the value of 1 for 

all years from the year the law was adopted.7 For the states that did not adopt an HIV-

specific statute, this variable is coded 0.8 

Interaction term between the HIV-specific law variable and the frequency of media 
reporting of criminalization of HIV exposure in the state of residence in the year of 
interview 

The regression model includes an interaction term between the HIV-specific law 

variable and the continuous variable that indicates the frequency of media reportage on 

criminalization of HIV exposure. The model includes this variable, based on previous 

research findings that it could be media reporting, rather than the actual law or its 

enforcement, which decides the influence of the law in society.9  

                                                           
6 See supra Section 2.3 and 2.4. 
7  The states that introduced an HIV-specific criminal law between 2002 and 2009 are Alaska and 
Mississippi.  
8 The states that did not adopt an HIV-specific statute are: Arizona, Connecticut, District of Columbia, 
Hawaii, Kansas, Maine, Massachusetts, Minnesota, Nebraska, New Hampshire, New Mexico, New 
York, Oregon, Rhode Island, Texas, Vermont, West Virginia, and Wyoming.  
9 See supra Section 2.5.2.  
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This study focuses on printed media because newspapers and journals are an 

“accessible, non-transient form of media.”10 This study uses two databases to search 

for newspaper and journal articles that discuss criminalization of HIV exposure. For 

the newspaper and journal articles that the general public has access to, the Westlaw 

United States Newspaper (USNP) database is searched with several different 

combinations of keywords.11 The USNP database contains news reports from United 

States Papers, as provided by NewsRoom to West, a Thomson Reuters business.  

The second database used is the Ethnic News Watch (ETW) database, which focuses 

on news sources popular with groups known to be at higher risk of HIV infection.12 

The ENW features newspapers and magazines from ethnic and minority presses.13 The 

ENW presents a comprehensive, full-text collection of more than 1.8 million articles 

from more than 315 publications offering both national and regional coverage.14 This 

database also includes reports presented in Spanish, such as El Nuevo Herald. This 

study uses several different combinations of keywords to collect reports about 

                                                           
10 Richard C. Adelman & Lois M. Verbrugge, Death Makes News: The Social Impact of Disease on 
Newspaper Coverage, 41(3) J. HEALTH SOC. BEHAV. 347 (Sept. 2000). 
11 The combinations of keywords used are: “HIV”&“sentence!”, “HIV” & “crim!”, “HIV” & “accus!”, 
“HIV” & “prosecut!”, “AIDS” & “transmit!” & “crim!”, “AIDS” & “spread” & “crim!”, and “AIDS” & 
“expos!” & “crim!.” 
12 Because this study focuses on the behavior of individuals at elevated risk of HIV infection, this study 
also takes into consideration the media to which the high-risk population is most exposed. The CDC has 
repeatedly reported that individuals with non-white racial backgrounds or low-income constitute the 
majority of the HIV-positive population in the United States. CDC, HIV IN THE UNITED STATES 2 (July 
2010), http://www.cdc.gov/hiv/resources/ factsheets/PDF/us.pdf (last visited Feb. 9, 2011).  
13 Ethnic News Watch, http://www.proquest.com/enUS/catalogs/databases/detail/ethnic_news 
watch.shtml (last visited Feb. 9, 2011).  
14 Id.  

http://www.cdc.gov/hiv/resources/%20factsheets/PDF/us.pdf
http://www.proquest.com/enUS/catalogs/databases/detail/ethnic_news%20watch.shtml
http://www.proquest.com/enUS/catalogs/databases/detail/ethnic_news%20watch.shtml
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criminalization of HIV exposure from the ENW.15 

This study counted the number of newspaper articles that discuss (1) criminal charges 

brought against HIV exposing individuals or (2) debates surrounding an HIV-specific 

statute in that state. This study does not include articles about HIV-specific statutes in 

other states or countries such as Africa.16 

In counting the frequency of reporting, articles published in national press outlets such 

as the Chicago Tribune and the Los Angeles Times are considered to have an impact 

across states in the year of reporting. Articles featured in regional or local press outlets 

are considered to have an influence limited to the state where the article was published.  

3.1.3.4 Other control variables  

3.1.3.4.1 Variables related to state-level HIV policies and other environmental    
factors 

 
Table 3.2 Descriptions of control variables 

Variable name Descriptions  
CDC prevention funding Preceding three-year average of CDC spending on HIV 

prevention in the state of residence  
ADAP spending ADAP budget per HIV patient in the state of residence 

in the interview year  
AIDS rate Preceding three-year average of annual AIDS rate per 

100,000 population in the state of residence  

Average of preceding three years’ CDC spending on HIV prevention programs in the 
respondent’s state of residence  

The regression model includes a continuous variable to reflect the amount of the 

                                                           
15 The combinations of keywords “HIV” & “crim!”, “HIV” & “prosecut!”, and “HIV” & “accus!” are 
used to search for articles that featured criminalization of HIV exposure. 
16 See supra note 11 and 15. 
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CDC’s spending on HIV prevention programs in the respondent’s state of residence 

around the time of interview. This CDC spending variable serves as a proxy of various 

factors related to states’ HIV prevention programs that affect HIV testing behavior. 

Studies indicate that the way local HIV prevention programs are shaped and run affect 

HIV testing behavior. For example, HIV testing decisions are influenced by access to 

HIV testing, the variety of test types being offered, whether someone actively 

encouraged HIV testing, and whether an individual was exposed to information that 

increased understanding of how one can acquire HIV and how one can prevent or treat 

HIV infection.17  

However, data about local HIV testing programs are unavailable. The BRFSS surveys 

conducted in recent years contain information about some of the issues at stake, such as 

what type of HIV testing was offered and whether the testing site was easily accessible, 

but the BRFSS data sets collected in the early years do not have information about 

these factors. This study, therefore, uses the CDC’s funding for state and local HIV 

prevention programs as a proxy of how actively the prevention programs were run, 

                                                           
17 Freya Spielberg, Ann Kurth, Pamina M Gorbach & Gary Goldbaum, Moving from apprehension to 
action: HIV counseling and testing preferences in three at-risk populations, 13(6) AIDS EDUC. 
PREVENTION 524 (2001)[hereinafter Testing Preferences]; Scott E Kellerman, J Stan Lehman, Amy 
Lansky, Mark R Stevens, Frederick M Hecht, Andrew B Bindman & Pascale M Wortley, HIV testing 
within at-risk populations in the United States and the reasons for seeking or avoiding HIV testing, 31 J. 
AIDS 202 (2002); Joseph N Inungu, Potential barriers to seeking Human Immunodeficiency Virus 
testing among adults in the United States: data from the 1998 National Health Survey, 16(6) AIDS 
PATIENT CARE & STDS 293 (2002); Catherine Worthington & Ted Myers, Desired Elements of HIV 
Testing Services: Test Recipient Perspectives, 16(11) AIDS PATIENT CARE & STDS 537 (2002); Freya 
Spielberg, Overcoming Barriers to HIV Testing: Preferences for New Strategies Among Clients of a 
Needle Exchange, a Sexually Transmitted Disease Clinic, and Sex Venues for Men Who Have Sex with 
Men, 32(3) J. AIDS 318 (Mar. 1, 2003) [hereinafter Overcoming Barriers]; Freya Spielberg, Bernard M 
Branson, Gray M Goldbaum, David Lockhart, Ann Kurth, Anthony Rossini & Robert W Wood, 
Choosing HIV counseling and testing strategies for outreach  settings, a randomized trial, 38(3) AIDS 
348 (2005) [hereinafter Testing strategies].  
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how accessible HIV testing was, whether a testing clinic had various options that suited 

the needs and preferences of individuals being tested, and whether the state had active 

education programs to encourage HIV testing of at-risk individuals.  

The CDC’s funding for state and local HIV prevention programs is chosen as a proxy 

of state and local HIV prevention programs because the CDC’s funding significantly 

affect state and local HIV testing programs. The CDC fund has constituted a large 

portion of state governments’ spending on HIV prevention activities. Unpublished 

reports from 40 states to the CDC in 2000 indicate that federal funding accounted for 

about 60% of total HIV prevention spending in those states, ranging from 25% to 100% 

in each state.18 The KFF estimates that CDC funding constituted between 84% and 95% 

of federal funding between the fiscal years 1995 and 2004.19 Reflecting the 

significance of CDC funding for HIV testing programs, a team of researchers reported 

that changes in the CDC’s funding of state HIV prevention programs correlated with 

changes in the rate of people being tested for HIV.20 

In creating this CDC spending variable, this study refers to the methodology used by 

                                                           
18 Chesson HW, Harrison P, Scotton CR & Varghese B, Does funding for HIV and sexually transmitted 
disease prevention matter? Evidence from panel data, 29 EVALUATION REV. 3 (2005).  
19 KFF, TRENDS IN U.S. GOVERNMENT FUNDING FOR HIV/AIDS—FISCAL YEARS 1981 TO 2004 8 (2004), 
available at http://www.kff.org/hivaids/hiv032604pkg.cfm (last updated Mar. 26, 2004). The author of 
the article “HIV Incidence and CDC’s HIV Prevention Budget An Exploratory Correlational Analysis” 
also cited his personal communication with a CDC officer that CDC funds constituted 84% of federal 
HIV/AIDS funds for prevention in the fiscal year 2005 (David R. Holtgrave & Jennifer Kates, HIV 
Incidence and CDC’s HIV Prevention Budget An Exploratory Correlational Analysis, 32 (1) AM. J. 
PREV. MED. 63, 63-64 (2007)). 
20  Benjamin P. Linas, Hui Zheng, Elena Losina, Rochelle P. Walensky & Kenneth A. Freedberg, 
Assessing the Impact of Federal HIV Prevention Spending on HIV Testing and Awareness, 96(6) AM. J. 
PUB. HEALTH 1038, 1040 (June 2006).  

http://www.kff.org/hivaids/hiv032604pkg.cfm
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Linas et al. (2006).21 The researchers used the NASTAD data, which tracked the 

annual CDC funding for HIV prevention provided to state and local governments. They 

adjusted each year’s spending in each state based on the Consumer Price Index (CPI) 

for Urban Consumers in four different regions (Northeast, West, Midwest, and South) 

and then created quintiles of the average spending of each state in the past five years. 

In this study, the NASTAD’s data on annual CDC funding to each state is first adjusted 

by CPI.22 Subsequently, the average spending of the past three years, including the year 

of interview, is entered into the regression model as a continuous variable.  

ADAPs budget per HIV patient in the respondent’s state of residence in the interview 
year  

This continuous variable is a proxy of the availability of HIV treatment in the event an 

individual tests HIV-positive. Many studies have found that people are more likely to 

be tested for HIV if treatments are available.23 Highly Active Antiretroviral Treatment 

(HAART) has been used to treat HIV-positive patients since the mid-1990s and has led 

to a dramatic prolongation of healthy lives of HIV-positive individuals.24 HAART, 

however, has not been available to everyone in need of treatment due to its high cost.25  

                                                           
21 Id. at 1039. 
22 NASTAD data was provided by the NASTAD and is on file with the author. 
23 Testing Preferences, supra note 17, at 524; Overcoming Barriers, supra note 17; Kellerman, supra 
note 17. 
24 CDC, Evolution of HIV/AIDS Prevention Programs - United States, 1981-2006, 55(21) MMWR 597 
(June 2, 2006), available at http://www.cdc.gov/mmwr/preview/mmwrhtml /mm5521a4.html (last 
reviewed May 25, 2009); Nieuwkerk, Pythia, Gisolf, Elisabeth, Colebunders, Robert, Wu, Albert, 
Danner, Sven & Sprangers, Mirjam, the Prometheus Study Group, Quality of life in asymptomatic- and 
symptomatic HIV infected patients in a trial of ritonavir/saquinavir therapy, 14(2) JAIDS 181 (2000); 
CASCADE Collaboration, Determinants of survival following HIV-1 seroconversion after the 
introduction of HAART, 362 THE LANCET 1267 (Oct. 18, 2003). 
25 CDC, Selected measures of access to and utilization of treatment and prophylaxis for HIV-infected 

http://www.cdc.gov/mmwr/preview/mmwrhtml%20/mm5521a4.html
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The ADAPs have provided HIV-related prescription drugs to low income people with 

HIV who would otherwise have limited or no coverage for prescription drugs.26 The 

ADAPs began in 1987 and grew in the number of clients they serve. With more than 

134,000 enrollees as of 2006, the ADAPs reach approximately one-quarter of those 

individuals with HIV estimated to be receiving care in the United States. In June 2005 

alone, the ADAPs provided medications to more than 96,000 clients and insurance 

coverage to thousands more. The ADAPs operate in all 50 states and DC. The Ryan 

White Care Act requires all ADAPs clients to be HIV-positive as well as low income 

and either uninsured or underinsured.27 Reflecting the purpose of the programs, for 

most years, the majority of ADAPs beneficiaries have been people of color and the 

uninsured.28   

The regression model includes a variable for ADAPs budget per HIV patient in the 

respondent’s state of residence in the year of interview. This variable is expected to 

serve as a proxy for how likely treatment would be available for people who test 

positive for HIV. This study first collects each state’s ADAPs spending from 2002 to 

2009 from the KFF reports and then adjusts it by the regional CPI for Urban 

Consumers to reflect inflation along the years in four different regions (Northeast, 

                                                                                                                                                                         
persons, http://www.cdc.gov/hiv/surveillance/resources/ reports/2003supp_vol9no3/ (last updated July 
15, 2010).  
26  The description of ADAPs can be found at KFF, HIV/AIDS POLICY FACT SHEET: AIDS DRUG 
ASSISTANCE PROGRAMS (ADAPS) (Apr. 2009), http://www.kff.org/hivaids/upload/ 1584_10.pdf (last 
visited Feb. 8, 2011). KFF has published fact sheets about the ADAPs each year, which is available at: 
http://www.kff.org/hivaids/ADAP.cfm (last visited Feb. 8, 2011).  
2742 U.S.C.A. § 300ff-1. NASTAD, NATIONAL ADAP MONITORING PROJECT ANNUAL REPORT 7 (May 
2010), http://www.nastad.org/Docs/highlight/201053_2010%20National%20ADAP%20Monitoring%20 
Report.pdf (last visited Feb. 9, 2011).   
28 See supra note 26.  

http://www.cdc.gov/hiv/surveillance/resources/%20reports/2003supp_vol9no3/
http://www.kff.org/hivaids/upload/%201584_10.pdf
http://www.kff.org/hivaids/ADAP.cfm
http://www.nastad.org/Docs/highlight/201053_2010%20National%20ADAP%20Monitoring%20%20Report.pdf
http://www.nastad.org/Docs/highlight/201053_2010%20National%20ADAP%20Monitoring%20%20Report.pdf
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South, West, and Midwest).29 This adjusted amount is then divided by each state’s 

three preceding years’ average AIDS cases. The three preceding years’ average AIDS 

cases are a proxy of the prevalence of HIV in that state. By dividing the amount of 

ADAPs by the average AIDS cases, this variable indicates the money spent for each 

HIV patient in that state in that year. This variable is included in the regression model 

as a continuous variable.  

Average of preceding three years’ AIDS rates per 100,000 people in the respondent’s 
state of residence  

It has been reported that the number of people being tested for HIV is associated with 

the prevalence of HIV in the community; the higher the prevalence, the more likely 

people are to be tested for HIV.30 Because there are no reliable data on the prevalence 

of HIV in each state in each year, this study uses the average of three preceding years’ 

AIDS rates per 100,000 people in the respondent’s state of residence as a proxy of HIV 

prevalence. This variable is expected to control for any influence a high prevalence of 

HIV might have on an individual’s decision to be tested for HIV.  

This study uses publicly available CDC data to calculate the average of three year’s 

AIDS rate per 100,000 people from 2002 to 2009.31 The regression includes this 

                                                           
29 Yearly ADAPs spending can be found in annual KFF reports (Id.).  
30  Ehrenkranz, P.D., Pagan, J.A., Begier, E.M., Linas, B.P., Madison, K. & Armstrong, K, Written 
informed-consent statutes and HIV testing, 37(1) AM. J. PREVENTIVE MED.57, 60 (2009) (reporting that 
respondents living in states with a higher prevalence of AIDS per capita were more likely to report a 
recent HIV testing (18.3%) than people living in states with a lower prevalence of AIDS per capita 
(12.5%)); Kathryn A. Phillips, The Relationship of 1988 State HIV Testing Policies to Previous and 
Planned Voluntary Use of HIV Testing, 7 J. AIDS 403, 405 (1994) [hereinafter 1988 Policies] (reporting 
that testing rates generally increase with higher AIDS incidence).  
31  CDC, HIV SURVEILLANCE REPORTS, http://www.cdc.gov/hiv/topics/surveillance/resources 
/reports/past.htm# supplemental (last updated May 21, 2010).  

http://www.cdc.gov/hiv/topics/surveillance/resources%20/reports/past.htm# supplemental
http://www.cdc.gov/hiv/topics/surveillance/resources%20/reports/past.htm# supplemental
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average AIDS rate in the state the survey participant lived in as a continuous variable. 

3.1.3.4.2 Variables related to individual characteristics of survey participants 

Table 3.3 Factors included in regression and factors reported as potential confounders 

Factors reported to affect HIV testing Factors in regression model 
Race32 Race 
Age33  Age 
Sex34 Sex 

Marital status35 Marital status 
Pregnancy experience36 [Proxies] Age, Sex, Martial status, 

Current pregnancy status 
Education level37 Education level 

Employment status38 Employment status 
Income level39 Income level 

No time/money for HIV testing40 [Proxies] Health insurance coverage, 
Employment status, Income level 

 Felt health problem related to HIV41 [Proxy] General health condition 
 

                                                           
32 Inungu, supra note 17; PA Simon, M Weber, WL Ford, F Cheng & PR Kerndt, Reasons for HIV 
antibody test refusal in a heterosexual sexually transmitted disease clinic population, 10(13) AIDS 1549 
(1996); Kellerman, supra note 17.  
33 Olga A Grinstead, John L Peterson, Bonnie Faigeles & Joseph A Catania, Antibody testing and condom 
use among heterosexual African Americans at risk for HIV infection: the National AIDS Behavioral 
Surveys, 87(50) AM. J. PUB. HEALTH 857 (1997); Inungu, supra note 17; Kellerman, supra note 17.  
34 Kellerman, supra note 17; Simon, supra note 32. 
35 Grinstead, supra note 33; Inungu, supra note 17. 
36 Jeffrey H Samet, Michael R Winter, Linda Grant & Ralph Hingson, Factors associated with HIV 
testing among sexually active adolescents: A Massachusetts survey, 100(3) PEDIATRICS 371 (Sept. 1997). 
37 Id.  
38 Id. 
39 Testing strategies, supra note 17, at 349. Many studies have limited their scope of analyses to HIV 
testing of at-risk individuals with low-income (Angela B. Hutchinson, Giselle Corbie-Smith, Stephen B. 
Thomas, Sveta Mohanan & Carlos del Rio, Understanding the patient's perspective on rapid and routine 
HIV testing in an inner city urgent care center, 16(2) AIDS EDUCATION AND PREVENTION 101, 112 
(2004); Sikkema, Kathleen J., Jeffrey A. Kelly, Richard A. Winett, Laura J. Solomon, Victoria A. Cargill, 
Roger A. Roffman, Timothy L. McAuliffe et al., Outcomes of a randomized community-level HIV 
prevention intervention for women living in 18 low-income housing developments, 90(1) AM. J. PUB. 
HEALTH 57 (2000)). 
40 Overcoming barriers, supra note 17; Testing Preferences, supra note 17.  
41 Ted Myers, Kevin W Orr, David Locker & Edward A Jackson, Factors affecting gay and bisexual 
men’s decisions and intentions to seek HIV testing, 83(5) AM. J. PUB. HEALTH 701 (1993); Kellerman, 
supra note 17.  
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The regression model includes the demographic and socioeconomic characteristics of 

survey participants as control variables. The list of variables includes age, race, sex, 

marital status, current pregnancy status, education level, employment status, income 

level, health insurance coverage, and self-perception of general health condition. In 

selecting the variables, this study refers to other empirical studies that include a similar 

list of control variables to assess the impact of a public policy on HIV testing 

behavior.42 Many studies have found that a number of demographic and socio-

economic factors affect HIV testing behavior.43  

The BRFSS has information about most of the factors that other studies have found to 

influence HIV testing decisions, namely race, age, sex, marital status, educational level, 

employment status, and income level. For factors for which the BRFSS does not have 

data, this study uses proxies to control for potential confounders. The BRFSS does not 

have information about pregnancy experience, financial barrier to HIV testing, or HIV-

related health condition. For pregnancy experience, this study uses age, sex, marital 

status, and current pregnancy status as proxies. For financial barriers to HIV testing, 

this study uses health insurance coverage, employment status, and income level as 

proxies. For the factor of whether the person felt that he or she had a health problem 

associated with HIV infection, this study uses self-perceived general health condition 

as a proxy. 

                                                           
42 Ehrenkranz, supra note 30; Linas, supra note 20; Zetola, N. M., Klausner, J. D., Haller, B., Nassos, P., 
& Katz, M. H., Association between rates of HIV testing and elimination of written consents in San 
Francisco, 297(10) JAMA 1061 (2007); 1988 Policies, supra note 30.  
43 Simon, supra note 32; Inungu, supra note 17; Grinstead, supra note 33.  
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Table 3.4 Descriptions of control variables 
 

Controlled factor Variables  Descriptions 
Race44 Race: White  

    =1 if yes, 0 otherwise Race: Black 
Race: Hispanic 

Race missing =1 if value missing, 0 otherwise 
Age Age45 Continuous variable 
Sex Sex =1 if male, 0 if female 

Now pregnant  Pregnancy =1 if pregnant, 0 otherwise 
Pregnancy missing =1 if value missing, 0 otherwise 

Marital status Married46 =1 if currently married, 0 otherwise 
 Married missing =1 if value missing, 0 otherwise 

Education level Education level 1_447  
=1 if yes, 0 otherwise Education level 2_448 

Education level 3_449 
Education level missing =1 if value missing, 0 otherwise 

Employment 
status 

Employed50 =1 if yes, 0 otherwise 
Employed missing =1 if value missing, 0 otherwise 

Income level Income level 1_451  
=1 if yes, 0 otherwise Income level 2_452 

Income level 3_453 
Income level missing =1 if value missing, 0 otherwise 

Health insurance  Have health insurance =1 if yes, 0 otherwise 
Health insurance missing =1 if value missing, 0 otherwise 

General health 
condition 

Poor health54 =1 if yes, 0 otherwise 
Poor health missing =1 if value missing, 0 otherwise 

(*: Excluded from regression to avoid multicollinearity) 

                                                           
44 “Other races” includes “Asian,” “Pacific Islander,” “American Indian,” and “Alaska Native.” 
45 Due to the design of the BRFSS survey, the samples consist of individuals 18 year or older. 
46  The answers classified as “unmarried” are: “divorced,” “widowed,” “separated,” “never been 
married,” and “a member of an unmarried couple.” 
47 The answers that belong to this category are: "Never attended school or only kindergarten," "Grades 1 
- 8 (Elementary)," and "Grades 9 - 11 (Some high school)." 
48 This variable represents whether the survey participant reports having had “Grade 12 or GED (High 
school graduate).” 
49 This variable represents whether the survey participant reports having had “education of “College 1 
year to 3 years (Some college or technical school).” 
50 The answers classified as employed are: “employed for wages” and “self-employed.” The answers 
classified as unemployed are: “out of work for more than 1 year,” “out of work for less than 1 year,” 
“homemaker,” “student,” “retired,” and “unable to work.” 
51 The answers classified under this category are: “under 10,000,” “10,000 to less than 15,000,” and 
“15,000 to less than 20,000.” 
52 The answers classified under this category are: “20,000 to less than 25,000” and “25,000 to less than 
35,000.” 
53 The answers classified under this category are: “35,000 to less than $50,000” and “50,000 to less than 
75,000.” 
54 The answers classified as non-poor health are: “excellent”, “very good”, “good”, or “fair” health. 
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Each variable is created as presented in Table 3.4. In order to capture any bias created 

by missing values, this study includes a separate binary variable to indicate cases with 

missing values for each control variable. These variables are coded 1 if the value is 

missing and 0 if the question is answered in any way. 

The regression model does not include a variable for the participant’s self-perceived 

risk of HIV infection, although other studies have reported that this factor substantially 

influences an HIV testing decision.55 The variable is not included because this study 

uses cases where the survey participant acknowledged being in a high-risk situation.56 

Consequently, there is no substantial difference in the perception of HIV infection risk 

among survey respondents included in the analysis.  

Because the risk acknowledgement question asks about the respondent’s experience of 

having engaged in a risky sexual activity, the potential confounders related to sexual 

activities are controlled for in the regression analysis.57 The potential confounders 

include the experience of having had more than one sex partner, having had intercourse 

with a non-regular sex partner, and having had unprotected vaginal or anal 

intercourse.58 

                                                           
55  1988 Policies, supra note 30, at 405-06; Shira Maguen, Lisa P Armistead & Seth Kalichman, 
Predictors of HIV Antibody Testing Among Gay, Lesbian, and Bisexual Youth, 26 J. ADOLESCENT 
HEALTH 252 (2000); Samet, supra note 36; Inungu, supra note 17. 
56 See supra note 3.   
57 Id.  
58 Maguen, supra note 55; Myers, supra note 41; Samet, supra note 36.  
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3.1.3.4.3 State and year fixed-effect variables 

State fixed-effect dummy variables 

The regression includes a total of 50 “state fixed-effect” dummy variables to indicate 

the state where the respondent lived at the time of interview. This variable controls for 

otherwise uncontrolled static differences across states that might have affected an 

individual’s decision to be tested for HIV.59 

Year fixed-effect dummy variables 

The regression model includes a set of year dummy variables to indicate the year the 

participant completed the BRFSS interview. Because this study uses survey data 

conducted over an 8-year time span—from 2002 to 2009 (except 2007)—there could 

be factors that changed over time but were constant across states, and that other control 

variables do not control for. 60 These dummy variables are expected to capture such 

changes that might have occurred over time and affected how at-risk individuals 

reported their recent HIV testing experiences.  

                                                           
59  Wooldridge, supra note 5, at 456; JAMES H. STOCK & MARK W. WATSON, INTRODUCTIONS TO 
ECONOMETRICS 356-61 (2nd ed. 2007).   
60 Stock, supra note 59, at 361-62.  
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3.1.4 Regression analyses 

3.1.4.1 DID estimators 

This study uses DID estimators to compare the change in HIV testing rates of states 

that introduced an HIV-specific criminal law to the change in HIV testing rates of 

states that did not introduce a law during the period of this study.  

When the treatment variable changes very little within a cluster over time, within-

cluster correlation may harm the reliability of DID estimates.61 In this study, the 

criminalizing policies of the majority of states did not change much during the period 

of study. Only about eight out of 100 samples (8.2%) were collected in states where the 

state adopted an HIV-specific statute during the period of the study; all others lived in 

states that did not introduce an HIV-specific statute between 2002 and 2009.62 In 

addition, once a state adopted an HIV-specific law, it did not abolish it. As a result, 

there was not much variation in the status of the law within states. In order to account 

for within-cluster correlation that might occur in DID, this study clusters errors by 

states.63 

This study also standardizes all continuous variables to achieve convergence. This 

                                                           
61 Wooldridge, Jeffrey W. Cluster sample methods in applied econometrics: An extended analysis. 
Michigan State University (2006) (unpublished manuscript); Marianne Bertrand, Esther Duflo & Sendhil 
Mullainathan, How Much Should We Trust Differences-in-Differences Estimates? (NBER Working 
Paper No. 8841, Mar. 2002). 
62 Out of 11,078 observations, 10,172 were collected in states that did not adopt an HIV-specific statute 
between 2002 and 2009, and the rest 906 were collected in states that introduced a statute between 2002 
and 2009.  
63 In R, the lme4 package is used and the “glmer” function is used.  
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study standardizes the variables of age, CDC funding, ADAP spending, AIDS rate, and 

the interaction term created between HIV-specific law and the frequency of media 

reportage.  

3.1.4.2 Robustness check  

3.1.4.2.1 Lagged treatment variables 

This study conducts a robustness check to see whether the results of the original 

regression are reliable. It is difficult to draw a clear line at when exactly after its 

adoption the criminal law started to affect people’s HIV testing decisions. This study, 

therefore, conducts a separate regression with one-year lagged treatment variables: (1) 

The lagged HIV-specific law variable, and (2) the interaction term between this 

variable and the frequency of media reportage variable. As Section 3.2 presents, the 

results of this regression are nearly identical to those of the original regression. 

3.1.4.2.2 Missing-value variables 

This study uses binary missing-value variables to prevent the bias that dropping 

observations with missing values from the dataset could cause. In order to check 

whether observations with missing values have certain traits that are associated with 

HIV testing, this study first conducts regressions with observations that have missing 

values. For each control variable, a binary missing-value variable is created and 

included in the regression. For example, for income level, the income-level missing-

value variable is created to indicate whether income level information is missing for 
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that observation. For observations that have a missing value for income level, this 

missing-value variable is coded 1. Model 1 and Model 3 of the regression in Table 3.6 

present the results of regression with all observations that have missing values. 

If the missing-value variable does not have statistical significance in Model 1 and 

Model 3, observations that have missing values for that variable are dropped from the 

samples. Missing-value variables for health condition, health insurance coverage, 

marital status, employment status, race, and pregnancy status do not have statistical 

significance in Model 1 and Model 3. Therefore, observations that do not have values 

for these variables are deleted from the data set. The second group of regressions—

Model 2 and Model 4—is conducted with data that do not have missing values for 

these variables. As Table 3.6 presents, the results are similar to those of regression 

using data that include observations with missing values.   

3.2 Results 

3.2.1 Sample characteristics of the full data used in regression analyses 

The sample contains a total of 11,078 observations selected from the original BRFSS 

data sets collected from 2002 to 2009 (with the exception of 2007) excluding four 

observations collected in Hawaii in 2004 because the number of observations in this 

state and year is not large enough and could thus cause bias.64 For the distribution of 

                                                           
64 In all four observations collected in Hawaii in 2004, all survey participants answered that they took 
HIV testing in the past 12 months, testing rate being 100%. This rate is clearly an outlier compared to the 
average testing rate of 42.5% in other states.  
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samples in terms of state and year, see Appendix 1.  

Table 3.5 Characteristics of samples 

 Individual 
characteristics 

 
Frequency 

  
 Percent 

Sex Male 5242 47.3 
 Female 5836 52.7 

Ethnicity White 7295 65.9 
 Black 1425 12.9 

Hispanic 1293 11.7 
Other or multiracial 993 9.0 

 Missing 72 .6 
Marital status Married 2612 23.6 

Not Married 8431 76.1 
Missing 35 .3 

Education level No education or 
Kindergarten 13 .1 

Elementary school 236 2.2 
Some high school 1037 9.4 

High school graduate 2959 26.7 
Some college or technical 3129 28.2 

 College graduate 3699 33.4 
 Missing 5 .0 

Employment status Employed until within a year 8236 74.3 
Not employed for over a year 2828 25.6 

Missing 14 .1 
Income level <19,999 2785 25.1 

20,000-34,999 2405 21.7 
35,000-74,999 2937 26.5 

75,000> 2033 18.4 
Missing 918 8.3 

Health insurance 
coverage 

Have any health plan 8649 78.1 
No health plan 2410 21.7 

 Missing 19 .2 
Self-perceived health 

condition 
Poor health condition 561 5.1 

Fair or better health 10493 94.7 
Missing 24 .2 

Current pregnancy 
status 

Currently pregnant 261 2.4 
Not pregnant now 9585 97.6 

Missing 1232 11.1 
Reported age in years Min. Max. Mean 

 18 64 35.66 

Among 11,078 respondents, 4,428 (40%) reported that they had been tested for HIV in 

the past 12 months for a purpose other than blood donation. 575 respondents (5.2%) 
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lived in the states that had HIV-specific criminal statutes at the time of interview. 906 

survey participants (8.2%) lived in states that adopted an HIV-specific statute between 

2002 and 2009 (treatment states). 

3.2.2 Regression results 

In Model 1 and Model 3, none of the missing-value variables except education level 

and income level has statistical significance. Thus, Model 2 and Model 4 regression 

use data that do not have missing values for all control variables except income level 

and education level. The sample size reduced to 9,705. 

The results of the regression in all four specifications show that the HIV-specific law 

variable does not have a statistically significant impact on the outcome variable. On the 

other hand, the interaction term between the HIV-specific law variable and the media 

reporting frequency has a statistically significant impact in all models. For every unit 

of increase in the media reporting of HIV criminalization, between a 7–9% decrease in 

the HIV testing rate is expected in states with HIV-specific statutes, all other factors 

held constant. 
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Table 3.6 Regression results  

Dependent variable: Having been tested for HIV in the past 12 months 
 Non-lagged treatment variables Lagged-treatment variables 

Independent variables 

With missing 
variables 

(Model 1) 

Without missing 
variables 

(Model 2) 

With missing 
variables 

(Model 3) 

Without missing 
variables 

(Model 4) 
HIV-specific law 0.11 (0.17)   0.09 (0.18) 0.16 (0.20) 0.08(0.21) 

HIV-specific 
law*frequency of 

media reportage 
-0.08(0.03)*** -0.07(0.03)** -0.09(0.03)*** -0.07(0.03)** 

Age -0.37(0.03)*** -0.35(0.03)*** -0.37(0.03)*** -0.35(0.03)*** 
Sex 0.31(0.05)*** 0.30(0.05)*** 0.31(0.05)*** 0.30(0.05)*** 

Poor health condition 0.15(0.10) 0.21(0.11)* 0.15(0.10) 0.21(0.11)* 
Health condition 

missing 0.17(0.43)  0.17(0.43)  
Have health insurance 0.28(0.05)*** 0.29(0.06)*** 0.28(0.05)*** 0.29(0.06)*** 

Health insurance 
missing 0.53(0.50)  0.52(0.50)  

Married -0.71(0.05)*** -0.72(0.06)*** -0.71(0.05)*** -0.73(0.06)*** 
Married missing -0.43(0.37) 

 
-0.42(0.37) 

 Education level 1_4 -0.09(0.08) -0.13(0.08) -0.09(0.08) -0.14(0.08) 
Education level 2_4 0.01(0.06) 0.00(0.06) 0.01(0.06) 0.00(0.06) 
Education level 3_4 0.02(0.06) 0.00(0.06) 0.02(0.06) 0.01(0.06) 

Education level 
missing 2.16(1.16)* 2.15(1.16)* 2.17(1.16)* 2.15(1.16)* 

Employed -0.13(0.05)** -0.12(0.06)** -0.13(0.05)** -0.12(0.06)** 
Employment missing -0.43(0.62) 

 
-0.43(0.62) 

 Income level 1_4 0.22(0.08)*** 0.22(0.08)*** 0.22(0.08)*** 0.22(0.08)*** 
Income level 2_4 0.09(0.07) 0.04(0.08) 0.09(0.07) 0.04(0.08) 
Income level 3_4 0.02(0.07) 0.01(0.07) 0.02(0.07) 0.01(0.07) 

Income level missing 0.25(0.09)*** 0.18(0.10)* 0.25(0.09)*** 0.18(0.10)* 
Race: White -0.24(0.08)*** -0.21(0.08)*** -0.24(0.08)*** -0.21(0.08)*** 
Race: Black 0.16(0.10)* 0.16(0.10) 0.16(0.10) 0.16(0.10) 

Race: Hispanic -0.05(0.09) -0.02(0.10) -0.05(0.09) -0.02(0.10) 
Race missing 0.35(0.25) 

 
0.34(0.26) 

 Pregnancy 1.21(0.15)*** 1.22(0.15)*** 1.21(0.15)*** 1.22(0.15)*** 
Pregnancy missing 0.00(0.08) 

 
0.00(0.08) 

 AIDS rate -0.10(0.30) -0.07(0.32) -0.09(0.30) -0.05(0.32) 
CDC funding 0.12(0.13) 0.05(0.14) 0.12(0.13) 0.05(0.14) 

ADAP spending -0.03(0.04) -0.01(0.04) -0.03(0.04) -0.02(0.04) 
Standard errors in parenthesis  
*significance at 10%, **significance at 5%, ***significance at 1%  
(Model 1) AIC: 13962, BIC: 14372, logLik: -6925 
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(Model 2) AIC: 12417, BIC: 12776, logLik: -6158 
(Model 3) AIC: 13962, BIC: 14372, logLik: -6925 
(Model 4) AIC: 12416, BIC: 12775, logLik: -6158 
 

3.2.3 Limitations of the study 

Three sets of limitations should be noted in this empirical study. The first set of 

limitations is inherent in the BRFSS itself. It relies on the answers of survey 

participants, so there could be a reporting bias. Given the strong stigma associated with 

HIV, there is a possibility of underreporting of HIV testing experience. There could 

also be a selection bias, since only those who had telephone numbers participated in the 

BRFSS.65 In addition, this study selected samples that have answers to HIV testing 

experience and the high risk situation. 66 Given the stigma attached to these high-risk 

groups, it is possible that a substantial portion of individuals at high risk for HIV 

infection refused to answer the question or did not faithfully answer the question, and 

accordingly were not included in the regression analysis.  

The second set of limitations relates to control variables in the regression model. 

Because the BRFSS does not have information about all factors known to affect HIV 

testing, the regression model does not include all possible confounders. For example, 

many emotional factors affect an individual’s decision to undertake HIV testing.67 

Examples of emotional factors include fear of learning about HIV, dislike of needles, 

stress of waiting for the test result, lack of partner or peer support, lack of motivation to 

                                                           
65 For the methods of BRFSS data collection, see supra note 2.  
66 For exact questions asked, see supra note 3.  
67 Testing Preferences, supra note 17; Overcoming Barriers, supra note 17; Kellerman, supra note 17; 
Samet, supra note 36; Inungu, supra note 17.  
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protect others, and dislike of condom use.68 Because such information is not available 

in the BRFSS, the regression does not include control variables to represent those 

factors. But since the goal of this study is to investigate the impact of HIV-specific law, 

any factors not systematically associated with the HIV-specific law variable should not 

affect the reliability of the study results. Accordingly, omission of these emotional 

factors in the regression analyses is not likely to undermine the reliability of the 

findings regarding the impact of HIV-specific law because there is no reason to believe 

that at-risk individuals’ characteristics along these dimensions are different in states 

that have criminal exposure laws relative to those without such laws. 

The third limitation is with regard to the media reportage variable in the regression 

model. The media reportage variable is created by counting the number of newspaper 

and journal articles available on Westlaw. This variable thus does not capture the 

frequency of reports in other media such as television and radio, and therefore it might 

have limitations in serving as an accurate proxy for media coverage. But this study is 

valuable in that it provides the first step in efforts to empirically assess the effect of 

media on the law’s impact. 

3.3 Discussion of results  

Regarding HIV-specific laws’ influence on HIV testing 

In all specifications, the HIV-specific law variable indicating survey participants’ 

                                                           
68 Id. 
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residence in states with HIV-specific statutes at the time of their interviews has no 

statistically significant impact on HIV testing decisions. State of residence is a broad 

proxy that reflects HIV-specific statutes’ direct and indirect influence on HIV testing 

decisions concerning at-risk individuals.69 Thus, failure to reject the null hypothesis 

with this state-of-residence variable does not explain the dynamics of the interaction 

between criminal law and HIV testing. The findings of this study are noteworthy, 

however, because they are in line with many other empirical studies that have found 

that at-risk individuals’ HIV testing decisions are not affected by how the residing state 

uses HIV test results.70 One study, for example, examined the number of HIV tests 

conducted from 1993 to 2000 in a state that mandated the reporting of HIV infection 

from 1998. An analysis of HIV testing frequencies showed that introducing the 

mandatory reporting of HIV infection did not appear to have a deterrent effect on HIV 

testing rates.71 In another empirical study, a group of researchers used HIV Testing 

Survey (HITS) data collected by the CDC from at-risk individuals living in California 

to test at-risk individuals’ knowledge of and behavior concerning HIV testing.72 The 

study showed that participants who thought California had name-based HIV reporting 

were more likely to have been tested for HIV infection, a result possibly attributed to 

                                                           
69 Scott Burris, Leo Beletsky, Joseph Burlesona, Patricia Caseaa &Zita Lazzarini, Do Criminal Laws 
Influence HIV Risk Behavior? An Empirical Trial, 39 ARIZ. ST. L.J. 467, 493 (2007). 
70 Klitzman, R., Kirshenbaum, S., Kittel, L., Morin, S., Daya, S., Mastrogiacomo, M., & Rotheram-
Borus, M. J., Naming names: perceptions of name-based HIV reporting, partner notification, and 
criminalization of non-disclosure among persons living with HIV, 1(3) SEXUALITY RESEARCH & SOC. 
POL’Y 38, 46-47, 49, 50-51 (2004). 
71Jayaraman, G. C., Preiksaitis, J. K., & Larke, B., Mandatory reporting of HIV infection and opt-out 
prenatal screening for HIV infection: effect on testing rates, 168(6) CANADIAN MED. ASS’N J. 679-82 
(2003).  
72 Schwarcz, S., Stockman, J., Delgado, V. & Scheer, S., Does name-based HIV reporting deter high-risk 
persons from HIV testing? Results from San Francisco, 35(1) JAIDS 93 (2004). 
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participants’ poor understanding of reporting regulations; in fact, only 5% of survey 

participants knew that California had a name-based HIV reporting system, and only 6% 

were aware of the recent changes in California’s HIV reporting policy.73  

An empirical study of HIV-specific laws’ influence on sexual behavior of at-risk 

individuals also mentions that an HIV-specific law is likely to have a marginal 

influence on HIV testing.  Scott Burris and his team interviewed 248 people from 

Chicago, Illinois, where HIV exposure is criminalized through an HIV-specific statute, 

and 242 people from New York City, New York, where there is no HIV-specific 

statute. The team found that residence in these two different states was not associated 

with reduced reporting of risky sexual activity; the research also found that the 

residence in different states was not correlated with different beliefs about HIV 

criminal law of at-risk individuals.74  The researchers hence stated that their results do 

not land support to the claim that HIV-specific laws influence people at high risk of 

HIV infection to shun public health services, including HIV testing.75 

The empirical study in this paper does not alone provide sufficient information about 

how HIV-specific statutes affect HIV testing decisions, as such statutes could have had 

a wide range of direct and indirect influences on HIV testing decisions. The study does 

show, however, that these influences altogether did not cause at-risk individuals to 

report different testing behavior in the BRFSS. Further research on the relationship 

                                                           
73 Id. at 94-95. 
74 Burris, supra note 69, at 502. 
75 Id. at 512.  
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between HIV-specific statutes and HIV testing decisions is necessary to provide a 

deeper understanding of the results of this study. Section 5 of this study presents 

suggestions for future research. 

The media’s intermediary role between criminalization and HIV testing behavior 

The coefficient of the interaction term between the HIV-specific law variable and the 

media reportage frequency variable is statistically significant in all model 

specifications; increased media reporting of HIV exposure criminalization in states 

with HIV-specific statutes is inversely correlated with the number of people who 

reported having been tested for HIV in the past year.  

This study used the number of newspaper reports on HIV exposure criminalization as a 

rough proxy for media coverage intensity. The study’s frequency count includes 

newspaper reports on criminal prosecutions brought against HIV-positive individuals 

for knowingly exposing others to HIV as well as on debates surrounding the adoption 

of a statute criminalizing HIV exposure.76 This proxy does not reveal why and how 

such media coverage affects the law’s influence, but it does show that a factor 

associated with this frequency affects the law’s influence on HIV testing.  

This study alone does not explain what that factor is. The news reports may have 

heightened people’s awareness of the criminal law; frequent media coverage of 

criminalization could have alerted at-risk individuals that positive HIV test results 

                                                           
76 See supra Section 3.1.3.3.  
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could be used against them to prove criminal liability for knowingly exposing others to 

HIV.  

Alternatively, the adoption of a criminal statute and the robust media reporting of HIV 

exposure’s criminalization could have deepened social hostility against HIV-positive 

individuals. Advocacy groups claim that HIV-specific statutes single out the HIV-

positive population from the rest of society and stigmatize this population as a 

dangerous group requiring special attention and social regulation.77 Frequent media 

coverage of HIV-specific criminal statutes could have publicized these laws, thereby 

perpetuating this negative impression of HIV-positive individuals among the public. In 

addition, sensationalized reporting of high-profile cases involving extremely 

condemnable HIV-positive individuals who infected others with HIV could have 

convinced the public that HIV-positive individuals are reckless and dangerous.78 The 

prevalence of this negative sentiment could have scared at-risk individuals away from 

coming forward and utilizing public health services, including HIV testing.  

This study provides the basis for an examination of media’s influence on the impact of 

criminal law. But additional research is required to further explore the mechanism by 

                                                           
77 UNAIDS, CRIMINAL LAW, PUBLIC HEALTH AND HIV TRANSMISSION: A POLICY OPTIONS PAPER 9, 32 
(2002)[hereinafter Policy Options]; IPPF, VERDICT ON A VIRUS: PUBLIC HEALTH, HUMAN RIGHTS AND 
CRIMINAL LAW 13 (2008); HIV MEDICINE ASSOCIATION, HIVMA URGES REPEAL OF HIV-SPECIFIC 
CRIMINAL STATUTES 2 (2012); NASTAD, UNDERSTANDING STATE DEPARTMENTS OF HEALTH AND 
CORRECTIONS COLLABORATION: A SUMMARY OF SURVEY Findings – Part II 2 (Dec. 2011).  
78 Jürgens, Ralf, et al. Ten reasons to oppose the criminalization of HIV exposure or transmission, 17(34) 
REPRODUCTIVE HEALTH MATTERS 163, 166 (2009); IPPF, supra note 77, at 24-26; Policy Options, supra 
note 77, at 23-24. 



3-31 

 

which media coverage affects HIV testing in states with HIV-specific statutes. Section 

5 of this study provides suggestions for future research directions. 
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4 Tort law’s marginal effect on HIV prevention: Review of tort cases 
and discussion of limitations 

 
4.1 Introduction 

The purpose of this paper is to discuss the marginal influence that tort law is likely to 

have in promoting public health in the context of HIV prevention. This section first 

reviews cases discussing tort liability for exposing others to HIV. This part is expected 

to provide a comprehensive understanding of tort law governing HIV exposure. Based 

on this overview, this paper explains three primary reasons why tort law, as it is, is not 

likely to affect HIV transmission in in the United States.  

Getting exposed to HIV, or at least thinking that one is exposed to HIV, is not a rare 

incident in the United States. Currently, the Centers for Disease Control and Prevention 

(CDC) estimates that 1.2 million people are living with HIV in the United States.1 

People are newly exposed to HIV every day, and approximately 50,000 people actually 

acquire the virus each year.2 Individuals who are allegedly exposed to HIV have filed a 

large number of lawsuits to obtain compensation for physical injury or emotional harm 

resulting from their exposure to HIV.3  

                                                           
1 CDC, HIV IN THE UNITED STATES: AT A GLANCE, http://www.cdc.gov/hiv/resources/factshe ets/us.html 
(last visited Sept. 1, 2012).  
2 Id.  
3 Tort lawsuits against HIV-positive individuals were first filed in the late 1980s; one of the earliest and 
well-known cases is the lawsuit Marc Christian filed against the estate of Rock Hudson, his ex-partner. 
In this case, the jury found it “outrageous” that Mr. Hudson had engaged in sexual relations with Mr. 
Christian with knowledge that he had HIV, and ordered compensation for Mr. Christian (see Dwayne C. 

http://www.cdc.gov/hiv/resources/factshe%20ets/us.html
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Tort liability redresses legally recognizable harms by rendering a judgment against the 

wrongdoer.4 By imposing financial liability to the wrongdoer, tort law serves two 

primary functions. First, it redresses legally cognizable harm by providing 

compensation for the harm the plaintiff suffered.5 Second, the law serves a function of 

deterring individuals from committing legally forbidden behavior in the future.6  

The interests of this study lie in failure of tort law in serving the second function of tort 

law: Providing deterrence of activities that could pass on HIV to others. Discussion 

focuses on why the rules of tort law and its application to HIV cases are likely to fail in 

providing operative deterrence. This section of the paper focuses on the deterrence, but 

the findings of this study shed light on tort law’s other arguable impacts on HIV 

prevention, as noted in the conclusion of this section. 

In cases where a plaintiff seeks legal compensation after being allegedly exposed to 

HIV, courts have particularly emphasized the deterrent functions of tort law. Many 

                                                                                                                                                                         
Turner, Safer Laws?: Problematic Civil/Criminal Liability and Curbing New York’s HIV/AIDS Epidemic, 
6 QUINNIPIAC HEALTH L.J. 173, 178 (2003)). 
4 DAN B. DOBBS, THE LAW OF TORTS 2 (2000). 
5 Id. at 2. 
6 EDWARD D. RE & JOSEPH R. RE, REMEDIES: CASES AND MATERIALS 836 (6th ed. 2005); Dobbs, supra 
note 4, at 17-18. Many legal scholars and commentators have also noted the deterrence function of tort 
law. See Katherine A. Kelley, The assumption of risk defense and the sexual transmission of AIDS: a 
proposal for the application of comparative knowledge, 143 U. PA. L. REV. 1121, 1127 (1995); Gary T. 
Schwartz, Reality in the economic analysis of tort law: Does tort law really deter?, 42 UCLA L. REV. 
377 (1994) (which provides a summary of scholarly discussion surrounding deterrence of tort law). As 
one of the leading tort law scholars has noted, “the “prophylactic” factor of preventing future harm has 
been quite important in the field of torts …. When the decisions of the courts become known, and 
defendants realize that they may be held liable, there is of course a strong incentive to prevent the 
occurrence of the harm. Not infrequently one reason for imposing liability is the deliberate purpose of 
providing that incentive” (W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS §4, at 
25-26 (5th ed., 1984)).  
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courts have stressed that further prevention of risky behavior that spread HIV in society 

is one of the primary concerns in imposing tort liability.7 Courts seem to assume that 

the prospect of a financial burden will encourage people to prevent exposing others to 

HIV. In Madrid v. Lincoln County Medical Center, for example, the Supreme Court of 

New Mexico noted that one of the important objectives of tort law is to prevent 

behavior that threatens public health.8 

Of the functions of the tort system …, the imposition of liability for 
unreasonable conduct deters others from repeating such conduct. To the extent 
that such a system of incentives and disincentives serves to decrease the 
number of exposure incidents, recognition of a cause of action for negligent 
infliction of emotional distress serves the laudable goal of promoting public 
health.9  

Although courts have expected tort law to support HIV prevention efforts by providing 

deterrence, this paper finds it highly unlikely that tort liability effectively prevents new 

incidents of HIV. This paper discusses three primary reasons to support this conclusion. 

First, at-risk individuals are not likely to be aware of tort law that places financial 

liability upon them for exposing others to HIV. When at-risk individuals are not 

familiar with tort law at all or lack understanding of the technicalities of law, the law 

cannot incentivize these individuals to prevent exposing others to HIV. Second, even if 

high-risk individuals are somewhat informed of the law, the law does not provide clear 

behavioral guidance with which people are to comply. As a good example of the blurry 

                                                           
7 Doe v. Johnson (Johnson), 817 F.Supp.1382, 1391-92 (W.D.Mich., 1993); South Central Regional 
Medical Center v. Pickerings, 749 So.2d 95, 101 (Miss., 1999); J.B. v. Bohonovsky, 835 F.Supp. 796 
(D.N.J., 1993); Robinson v. Louie, 213 B.R. 754, 763 (Bkrtcy.N.D.Cal., 1997). 
8 Madrid v. Lincoln County Medical Center, 923 P.2d 1154, 1162 (N.M., 1996).  
9 Id.  
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and confusing rules that courts have provided, this paper discusses the foreseeability 

principle that courts have used to impute the knowledge of HIV-positive people of their 

HIV-positive status. Third, current application of tort law is not likely to provide an 

incentive for at-risk individuals to modify risky behavior that spreads HIV in the 

United States. Tort lawsuits have been filed primarily against people who comprise a 

minor portion of the epidemic drive, such as restaurant owners and health care 

providers. In addition, many tort lawsuits have been brought to claim damages for 

worries and fears of contracting HIV, instead of the actual contraction of HIV. Such 

lawsuits are not likely to lead sex partners or injecting drug users (IDUs) to take 

precautions against HIV transmission.  

Before discussing the problems of tort law, this paper first reviews cases that discuss 

tort liability of individuals who allegedly exposed others to HIV. Unlike 

criminalization of HIV exposure, which gained more attention as the HIV epidemic 

grew, no publication has reviewed tort cases concerning HIV exposure since the early 

1990s.10 A comprehensive overview of tort cases this paper offers should provide 

better understanding of tort law concerning HIV exposure.11 Based on this overview, 

this paper discusses each of the three reasons with examples of cases that illustrate each 

point.  

                                                           
10 LARRY GOSTIN, LANE PORTER & HAZEL SANDOMIRE, AIDS LITIGATION PROJECT. A NATIONAL SURVEY 
OF FEDERAL, STATE & LOCAL CASES BEFORE COURTS & HUMAN RIGHTS COMMISSIONS (1990); Darby, John 
Patrick, Tort Liability for the Transmission of the AIDS Virus: Damages for Fear of AIDS and 
Prospective AIDS, 45 WASH. & LEE L. REV. 185 (1988). 
11 Because tort law is common law, this chapter goes over case law that governs tort liability of HIV-
positive individuals. 
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This section conducts normative analysis of tort law, because, unlike criminal law, no 

empirical data is available to assess quantitatively the impact of tort law on HIV 

exposing behavior. Future research to test the claims made in this paper empirically 

would be meaningful. This study is based on the cases that are available on Westlaw 

and LexisNexis. Considering that a number of people settle before trial, conclusions of 

this paper should be taken with caution that the scope of analysis is limited to the 

court-made tort law.  

4.2 Cases discussing tort liability of individuals who allegedly exposed others to 
HIV 
 

4.2.1 Intentional tort 
 

4.2.1.1 Battery 
 

4.2.1.1.1 General 

People exposed to HIV have brought lawsuits against HIV-positive individuals for 

battery. A person bears liability for battery if the person intentionally made a bodily 

contact with another person without the other person’s consent—that is, when the 

contact is in fact harmful or offensive.12 Once the plaintiff proves the elements of 

battery, the defendant is liable for all damages resulting from the plaintiff’s tortuous 

act.13 

                                                           
12 According to Restatement (Second) of Torts §13 (1965), the liability for battery is established if one 
acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an 
imminent apprehension of such a contact, and a harmful contact with the person of the other individual 
directly or indirectly results. 
13 James C. Maroulis, Can HIV-negative plaintiffs recover emotional distress damages for their fear of 
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4.2.1.1.2 Offensiveness of contact—lack of valid consent to contact 

Courts have decided the offensiveness of contact based on an objective standard, rather 

than the subjective feeling of the person being touched. If a contact is offensive only to 

an extremely sensitive person, that contact would not warrant tort liability for battery.14 

In an HIV exposure case, likewise, only contact that a reasonable person regards as 

offensive warrants tort liability. In Brzoska v. Olson, for example, the plaintiff patients 

sought compensation against the HIV-positive dentist, who treated them without 

informing them of his HIV-positive status.15 The Supreme Court of Delaware noted 

that, unless the patients could prove that they were actually exposed to HIV during the 

treatment, the simple fact that the dentist was HIV-positive did not make the treatment 

offensive from the reasonable person perspective.16 The Court hence affirmed the entry 

of summary judgment by the Superior Court in the defendant’s favor on battery. 

A contact is also not offensive if the person being contacted consented to the contact.17 

When the individual exposed to HIV consented to the contact without knowing the risk 

of HIV infection, courts have taken two different stances regarding the validity of the 

consent. First, in cases involving an HIV-positive health care provider’s treatment, 

courts have generally held that a patient’s consent to the treatment is valid even if the 

                                                                                                                                                                         
AIDS?, 62 FORDHAM L. REV. 225, 248 (Oct. 1993).  
14 Dobbs, supra note 4, at 56-57. 
15 Brzoska v. Olson, 668 A.2d 1355 (Del., 1995).  
16 Id. at 1363-64. 
17 Dobbs, supra note 4, at 216.  
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patient was not informed of the health care provider’s HIV-positive status.18 For 

example, the Brzoska Court held that the dentist may bear tort liability only when the 

medical treatment provided is substantially different from that to which the patient 

consented.19 According to the Court, if the dentist performed the treatment to which the 

patient consented and the patient was not actually exposed to HIV during the treatment, 

the fact that the dentist was HIV-positive does not vitiate the consent of the patient.20 

Second, when consent given during a sexual relationship is at issue, many courts have 

often found that consent to have sex was invalid if the sex partner did not inform the 

other partner of the HIV infection risk.21 For example, in Delay v. Delay, the Court of 

                                                           
18 Brzoska, 668 A.2d at 1358; K.A.C. v. Benson, 527 N.W.2d 553, 561 (Minn., 1995) (where the 
Supreme Court of Minnesota stated that consent for battery is invalid only when a doctor fails to disclose 
“a very material aspect of the nature and character of a procedure to be performed.” In this case, the 
defendant physician was HIV-positive but the plaintiff patient was not able to produce any evidence that 
she was exposed to HIV during the procedure which she consented to. The Court held that consent of the 
plaintiff validly defeats the establishment of liability for battery).  
19 Brzoska, 668 A.2d at 1358, 1365-66.   
20 “A patient's consent is not vitiated, however, when the patient is touched in exactly the way he or she 
consented. … If a health care provider violates his or her duty of care in obtaining the consent of the 
patient by failing to disclose all relevant information (risks) that a reasonable person would deem 
significant in making a decision to have the procedure, the action should be pleaded in negligence, not 
battery” (Id. at 1366). 
21 Delay v. Delay, 707 So.2d 400, 402 (Fla.App. 5 Dist., 1998) (where the Court of Appeals of Florida 
illustrated an example of invalid consent during intercourse when a sex partner neglects to disclose his or 
her infectious state: “A consents to sexual intercourse with B, who know that A is ignorant of the fact 
that B has a venereal disease. B is subject to liability to A for battery”); Neal v. Neal, 125 Idaho 617, 
622-23 (Idaho, 1994) (where the Supreme Court of Idaho indicated that consent of a sex partner without 
knowing HIV infection risk may not validly defeat establishment of battery); Robinson, 213 B.R. at 764 
(where the United States Bankruptcy Court held that the a sex partner’s uninformed consent to 
intercourse does not affect establishment of battery because the consent without being informed of HIV 
prior to intercourse vitiates consent and “turns consensual intercourse into battery”); Aetna Casualty v. 
Sheft, 989 F.2d 1105, 1109 (C.A.9 (Cal.), 1993) (where the federal court stated that consenting to have 
sex is not the same as consenting to be exposed to AIDS, and therefore, uninformed consent is vitiated 
by the nondisclosure of HIV status). 
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Appeals of Florida held that, if a person obtained the sex partner’s consent to have sex 

without disclosing his HIV-positive status, the person is liable for battery.22  

4.2.1.1.3 Intent to make contact 

The intent element for battery requires that an actor intend to make a contact; but the 

actor need not intend to harm others to be liable.23 When an HIV-negative sex partner 

is exposed to HIV through intercourse, courts have generally held that the defendant 

need not have intended to transmit HIV to his or her sex partner, because intent to have 

a sexual relationship is sufficient intent upon which to establish a battery. In Doe v. 

Johnson, for example, the plaintiff woman sued her partner, the defendant, for battery 

after the defendant engaged in unprotected intercourse with her without informing her 

of his past “sexually active, promiscuous” lifestyle.24 The defendant argued that the 

plaintiff failed to show the intent element of battery by proving that the defendant 

intended to transmit HIV or knew with “substantial certainty” that he could transmit 

HIV to the plaintiff.25 The United States District Court for the Western District of 

Michigan stated that intent for battery does not require a “desire to harm someone.”26 

Instead, the Court stated, it requires only intent to make a contact, which the defendant 

had at the time of the intercourse.27 The Court, therefore, denied the defendant’s 

                                                           
22 Delay, 707 So.2d at 402.  
23 Keeton, supra note 6, at § 8, 36. 
24 Johnson, 817 F. Supp. at 1384.  
25 Id. at 1396. 
26 Id. 
27 Id.  
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motion to dismiss. Similarly, in Brzoska v. Olson, where an HIV-positive health care 

provider was sued for failing to disclose his HIV-positive status to his patient, the 

Court found that intent to make a contact in the course of providing treatments satisfied 

the intent element for battery.28 

4.2.1.1.4 Transmission of HIV not required 

In battery claims, a plaintiff does not need to prove that the contact resulted in HIV 

infection, because, theoretically, the offensive touching alone satisfies the requirement 

for battery.29 In many cases, courts have held that plaintiffs successfully proved the 

elements of a battery claim by demonstrating that the touching was unwanted and 

offensive.30   

4.2.1.2 Fraudulent misrepresentation 

4.2.1.2.1 General 

Fraudulent misrepresentation provides a legal ground to seek compensation against 

HIV-positive individuals who misrepresented their HIV status. Generally, a person 

bears liability for fraudulent misrepresentation when the person misrepresents a fact, an 

opinion, an intention, or the law to induce another person to act or refrain from acting 
                                                           
28 Brzoska, 668 A.2d at 1360. 
29 A touching is “offensive” when it infringes upon the actual or apparent wish of the person being 
touched to avoid being contacted (Dobbs, supra note 4, at 55). Liability does not depend on causing any 
harm or even bringing about emotional distress to the person being contacted; the gist of battery lies in 
violating the person’s “right to herself.” Id. In this context, Dobbs names the harm caused by battery as 
“dignitary harm” in contrast to physical harm. Id. at 79-80. 
30 Robinson, 213 B.R. at 763; Brzoska, 668 A.2d at 1359; Martinez v. Brazen, 1992 WL 93245, at *1 
(S.D.N.Y., 1992); Neal, 125 Idaho at 622-23.  
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in reliance upon it, and the other person consequently suffers a pecuniary loss due to 

justifiable reliance on the misrepresentation.31 

Fraudulent misrepresentation has traditionally been an economic or commercial tort 

that provides compensation for financial harm.32 However, courts have occasionally 

extended the scope of the fraud liability to purely personal settings including HIV 

cases.33 In HIV cases, courts have often awarded compensation when HIV-positive 

individuals falsely represented their HIV status to others.34  

4.2.1.2.2 False representation about HIV-positive status 

Tort liability for false representation occurs not only when a person makes an active 

misrepresentation but also when a person knowingly fails to disclose a material fact 

despite his or her duty to inform others. The latter is called “fraud by silence.”35 In 

HIV cases, courts have held HIV-positive individuals liable either when they actively 

                                                           
31 Restatement (Second) of Torts §525 (1965).  
32 Dobbs, supra note 4, at 1344.  
33 Id. For a summary of cases that allow plaintiffs to recover for fraudulent misrepresentation in a purely 
personal settings, see Laura Barke, When what you don’t know can hurt you: Third party liability for 
fraudulent misrepresentation in non-commercial settings after Doe v. Dilling, 888 N.E.2d 24 (2008), 34 
S. ILL.U. L.J. 201, 203-12 (2009). In this case-note, the author discusses four types of cases where courts 
have allowed compensation for fraudulent misrepresentation in non-commercial settings: (1) 
Transmission of venereal diseases, (2) wrongful adoption, (3) fraudulent inducement of marriage, and (4) 
misrepresentation made with regards to sterility or use of birth control resulting in pregnancy.  
34 For cases positively discussing fraud liability in HIV cases, see Aetna Casualty, 989 F.2d at 1108; 
Baranowski v. Torre, 1991 WL 240460, at *2 (Conn.Super., 1991); Brzoska, 668 A.2d at 1367; Delay, 
707 So.2d at 402; Doe v. Dilling (Dilling), 228 Ill. 2d 324, 349-50 (Ill., 2008); J.B., 835 F.supp. at 797; 
Robinson, 213 B.R. at 758; Petri v. Bank of New York Co., Inc, 153 Misc.2d 426, 433 (N.Y.Sup., 1992); 
Johnson, 817 F.Supp. at 1382, 1386-96.   
35 Dobbs, supra note 4, at 1375. 
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lied about their HIV-positive status or when they failed to disclose the fact to others 

despite their duty to inform.36  

In the great majority of HIV cases, courts have held that individuals who know that 

they are HIV-positive bear the duty to inform others of their HIV-positive status, 

unless they took other preventive measures.37 According to courts, an infected 

individual’s silence amounts to an assertion that they are uninfected.38 

4.2.1.2.3 Knowing misrepresentation of HIV status 

Misrepresentation incurs tort liability only when a person knowingly misrepresents his 

or her HIV status. For example, in Delay v. Delay, where a wife sued her husband for 

having misrepresented his HIV-positive status, the District Court of Appeals of Florida 

granted summary judgment in favor of the defendant, because the wife failed to 

produce evidence that her husband was aware of his infection.39 Similarly, in Doe v. 

Doe, the Supreme Court of New York granted the husband’s motion to dismiss the 

claim of his wife, the plaintiff, who sought compensation for fraud after finding out 

                                                           
36 E.g. Brzoska, 668 A.2d at 1367 (where the Supreme Court of Delaware noted that “[a] defendant who 
actively and fraudulently conceals or misrepresents information … is liable for the physical harm caused 
by the conduct”).  
37 Michelle Oberman, Sex, Lies, and the Duty to Disclose, 47 ARIZ. L. REV. 871, 892 (2005). See also 
Delay, 707 So.2d at 402; Dilling, 228 Ill. 2d at 349-50; Johnson, 817 F.Supp. at 1388; J.B., 835 F.supp. 
at 797; Robinson, 213 B.R. at 758; Petri, 153 Misc.2d at 433. One of few exceptions is Brzoska, 668 
A.2d 1355, where the court noted that not all HIV-infected health care providers are mandated to 
disclose the HIV infection status.  
38 Id. 
39 Delay, 707 So.2d at 402.  
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that her husband had engaged in homosexual activities during their marriage.40 The 

Court reasoned that, because the defendant husband did not know whether he was 

infected, he was not legally expected to tell his wife that he may have been exposed to 

HIV.41 

Courts have extended the duty to disclose to those who have constructive knowledge of 

HIV infection, in addition to those who have actual knowledge of HIV-positive 

status.42 The law regards that HIV-positive individuals are on constructive notice of 

HIV infection under certain circumstances.43 The negligence section discusses about 

constructive knowledge of HIV-positive status in greater detail.44  

4.2.1.2.4 Reliance on misrepresentation 

A person bears liability for fraudulent misrepresentation only when another party relies 

on and acts upon the false statement. In HIV fraud cases, a plaintiff is required to prove 

that he or she engaged in the activity at stake with a defendant because the plaintiff did 

not know that the defendant was HIV-positive.45 However, absent any evidence to the 

contrary, courts tend to give credence to the plaintiff’s statement that he or she was not 

                                                           
40 Doe v. Doe (Doe), 136 Misc.2d 1015 (N.Y.Sup.,1987). 
41 The Court states that “[t]his is a far cry … that husband knew or should have known that he may have 
had contact with a party who had a disease which may have been transmitted to him, that he had an 
affirmative duty to disclose the fact that he may have been exposed to the disease which may have been 
transmitted to him, …” (Id. at 1017).  
42 Johnson, 817 F.Supp. at 1393. 
43 Id. 
44 See infra Section 4.2.2.1.2. 
45 Eric M. Larsson & Jean A. Talbot, Cause of Action to Recover Damages for Transmission of AIDS 
Through Negligence, Misrepresentation or Nondisclosure of Infected Status, 39 COA2d 211 §4 (2010). 
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willing to be exposed to HIV.46 Hence, as long as the plaintiff proves that he or she did 

not know of the HIV-positive status of the partner, courts have usually concluded that 

the plaintiff was not willing to be exposed to HIV.47  

4.2.1.2.5 Damage suffered by the other 

In fraudulent misrepresentation lawsuits, financial losses suffered due to the reliance on 

false statement can be compensated.48 Compensable losses include actual damages, 

such as the costs of HIV testing and future monitoring of HIV.49 When there is 

economic loss to be compensated, proof of other substantial damage, such as HIV 

infection or exposure to HIV, is not necessary to obtain legal compensation. 

In exceptional cases, courts have granted compensation solely for a physical injury 

resulting from reliance on a false statement without proof of economic loss.50 When 

there is neither physical harm nor economic loss, courts are likely to dismiss claims 

based on fraud.51 

                                                           
46 Id. at §15.  
47 Id. 
48  Brzoska, 668 A.2d at 1367 (where the court held that the defendant who made a direct 
misrepresentation of HIV-positive status may bear tort liability but the recovery is limited to economic 
damages the plaintiff suffered); Doe, 136 Misc.2d at 1017 (where the Supreme Court of New York stated 
that, under the New York law, compensable injuries are usually limited to pecuniary ones); Robinson, 
213 B.R. at 761.  
49 For example, see Robinson, 213 B.R. at 761 (where the court held that, although the exposed person 
may not recover for fear of contracting AIDS, he could recover for other incurred damages such as the 
costs of testing and future monitoring of HIV). 
50  The Brzoska court held that a physical injury of contracting HIV as a result of fraudulent 
misrepresentation is compensable (Brzoska, 668 A.2d at 1367). See also Dilling, 228 Ill.2d at 349-50.  
51 Petri, 153 Misc.2d at 433-34; Robinson, 213 B.R. at 761. 
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4.2.1.3 Intentional infliction of emotional distress 

4.2.1.3.1 General 

Intentional infliction of emotional distress is the tortuous act of intentionally or 

recklessly causing another person to suffer severe emotional distress through one's 

extreme or outrageous conduct.52 Liability exists only “for conduct exceeding all 

bounds usually tolerated by decent society, ….”53 Accordingly, the plaintiff seeking 

damages based on this cause of action for HIV exposure needs to establish that (1) the 

defendant intentionally or recklessly behaved in an extreme and outrageous manner to 

expose the plaintiff to HIV and that (2) the plaintiff suffered severe emotional distress 

as a result of that outrageousness.54 

4.2.1.3.2 Extreme and outrageous conduct 

With regard to the outrageousness of conduct, courts have taken different stances in 

two different groups of cases: Sexual activity cases and medical treatment cases. 

In the context of a sexual relationship 

                                                           
52 Black's Law Dictionary, Emotional distress (9th ed. 2009). 
53 Keeton, supra note 6, at 60. This liability is not to allow compensation for any mental suffering an 
individual can experience in daily life, as a court notes “[a] line can be drawn between the slight hurts 
which are the price of a complex society and the severe mental disturbances inflicted by intentional 
actions wholly lacking in social utility” (Knierim v. Izzo, 22 Ill.2d 73, 85 (Ill. 1961)).  
54 Dobbs, supra note 4, at 826.  
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Courts have held that a sex partner making an outright lie about HIV status is extreme 

and outrageous.55 In Whelan v. Whelan, for example, the Superior Court of Connecticut 

held that the plaintiff wife had a viable claim for intentional infliction of emotional 

distress based on her allegation that the husband lied to her that he had HIV when, in 

fact, he did not.56 The wife claimed that, upon hearing this false statement, she suffered 

severe emotional distress about the various probable consequences, such as contracting 

HIV through her husband and her son becoming an orphan upon the death of both of 

his parents.57 The Court stated that the defendant’s conduct of intentionally lying to his 

wife that he had HIV was outrageous and could not be tolerated like “unfortunately 

routine indignities.”58 

In another publicized case of Christian v. Sheft, the California Court of Appeal 

affirmed the lower court’s decision that awarded the plaintiff five million dollars for 

his fear of having contracted HIV from the defendant, although the plaintiff tested 

HIV-negative more than sixteen times in four years after the exposing incident.59 In 

this case, the defendant, Rock Hudson, conspired with his personal secretary to keep 

his HIV-positive status a secret from his lover Mr. Christian, the plaintiff, and engaged 

                                                           
55 Whelan v. Whelan, 41 Conn.Supp. 519 (Conn.Super., 1991); Christian v. Sheft (see supra note 3); 
Baranowski, 1991 WL 240460 (where the defendant, who had engaged in homosexual activities with the 
plaintiff, falsely informed the plaintiff that it was unlikely that the defendant had HIV. He specifically 
mentioned that his previous homosexual partner had died of cancer, when in fact, he had died of AIDS. 
In this case, the court noted “that probable cause exist[ed] that the claim of intentional infliction of 
emotional distress would be sustained”). 
56 Whelan, 41 Conn.Supp. at 520-21. 
57 Id. at 520-21. 
58 Id. at 519-23. 
59 Mandana Shahvari, Afraids: fear of AIDS as a cause of action, 67 TEMP. L. REV. 769, 782 (1994). 
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in unprotected sexual relationships with the plaintiff. The jury found that “Hudson’s 

outrageous acts were executed by Hudson with either the intent to cause Christian 

emotional distress, or with reckless disregard of the probability of causing emotional 

distress to Christian.”60  

In the context of medical treatment 

Courts have held that health care providers’ silence about their HIV-positive status 

does not fall within the scope of outrageousness if the providers complied with 

applicable public health regulations.61 In K.A.C. v. Benson, for example, the plaintiff 

patient, who had undergone two gynecological examinations by the HIV-positive 

physician, brought a lawsuit against the physician after learning that he was HIV-

positive at the time of the examinations.62 The Supreme Court held that the plaintiff 

failed to prove that the physician’s conduct was extreme and outrageous.63 Although 

the physician did not inform the patient about his HIV-positive status, the Supreme 

Court noted, the physician had sought guidance from the Minnesota State Board of 

Medical Examiners regarding his medical practice and complied with the safety 

restrictions the Board imposed upon him. The Supreme Court also pointed out that 

there was no evidence that the physician actually presented any reasonable risk of HIV 

infection to the plaintiff.  

                                                           
60 Id. 
61 K.A.C., 527 N.W.2d at 561; Bain v. Wells, 936 S.W.2d 618, 623 (Tenn., 1997); Kerins v. Hartley, 27 
Cal.App.4th 1062, 1075 (Cal.App.2.Dist.1994). 
62 K.A.C., 527 N.W.2d 553.  
63 K.A.C., 527 N.W.2d at 561.  
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Similarly, in Bain v. Wells, the Supreme Court of Tennessee held that it was not 

outrageous to place an HIV-positive patient and HIV-negative patients in the same 

room without notifying the HIV-negative patients of such a fact.64 The Court noted that 

the hospital complied with applicable health care standards concerning patient housing. 

The Court concluded that such decisions of hospitals were not “beyond all bounds of 

decency,” and not “to be regarded as atrocious and utterly intolerable in a civilized 

community.”65  

4.2.1.3.3 Severe emotional distress suffered by the other 

To state a valid cause of action for intentional infliction of emotional distress, plaintiffs 

must establish that they suffered severe emotional distress as a result of being exposed 

to HIV. Courts are split on whether plaintiffs must also prove HIV infection resulting 

from the exposure in addition to mental distress. Some courts have held that mental 

suffering is not compensable without the attendant result of HIV infection.66 Other 

courts have held that proof of a physical injury is not necessary to seek compensation 

based on intentional infliction of emotional distress.67  

                                                           
64 Bain, 936 S.W.2d at 623.  
65 Id.  
66 Robinson, 213 B.R. at 759; Kerins, 27 Cal.App.4th at 1073; Petri, 153 Misc.2d at 433-34. 
67 A prominent scholar noted that “[i]f the enormity of the outrage itself carries conviction that there has 
in fact been severe and serious mental distress, which is neither feigned nor trivial, bodily harm is not 
required.” (Keeton, supra note 6, at 64). For cases, see Brzoska, 668 A.2d at 1362; Tischler v. Dimenna, 
609 N.Y.S.2d 1002, 1006 (N.Y.Sup., 1994) (where the New York Supreme Court held that intentional 
infliction of emotional distress is a cognizable cause of action where no physical injury is necessary. In 
this case, the plaintiff sued the estate of the decedent with whom she had engaged in unprotected sexual 
intercourse for nearly nine years. Although the decedent was diagnosed with and died from AIDS, the 
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4.2.2 Negligence  

The first part of this section reviews the court decisions on each requirement of 

negligence liability when HIV is actually transmitted to another person as a result of an 

exposing incident. The liability for exposing HIV to another without actually 

transmitting the virus is discussed in Section 4.2.2.2. 

4.2.2.1 Negligence liability for infecting another person with HIV 

4.2.2.1.1 General 

Negligence is one of the most common causes of action brought against HIV-positive 

individuals, who transmit HIV to others. Generally, tort law defines negligence as a 

failure to exercise the standard of care that a reasonably prudent person would have 

                                                                                                                                                                         
plaintiff tested HIV-negative for multiple times. The defendant’s estate moved for summary judgment 
dismissing the complaint of the plaintiff, reasoning that the plaintiff had not suffered a physical injury of 
HIV infection and, absent a verifiable precipitating event, the claim was not recognizable. The Court 
rejected the defendant’s motion to dismiss, stating that proof of the possibility of HIV contraction is 
sufficient to allow compensation for intentionally inflicted emotional distress); Whelan, 41 Conn.Supp. 
at 522 (where the court cited a prominent tort scholar’s statement that “if the enormity of the outrage 
itself carries conviction that there has in fact been severe and serious mental distress, which is neither 
feigned nor trivial, bodily harm is not required”); Reynolds v. Highland Manor, Inc., 24 Kan. App. 2d 
859, 864 (1998) (where the Court of Appeals of Kansas stated that when the plaintiff charges the 
defendant with intentional infliction of emotional distress, the plaintiff need not prove that he or she 
suffered a physical injury); J.B., 835 F.Supp. at 796 (where the court reviewed whether there was 
evidence proving the severity of emotional distress the plaintiff suffered in order to decide whether the 
plaintiff deserved legal compensation based on the theory of intentional infliction of emotional distress. 
The court did not require the plaintiff to prove that he suffered physical injury); Aetna Casualty, 989 
F.2d at 1109 (where it was undisputed that Hudson knew that he was infected with the AIDS virus, that 
he intentionally misrepresented and concealed his condition with purpose of inducing Christian to 
engage in high-risk intercourse, and that Christian engaged in high-risky sexual activities with Hudson 
for over a nine-month period. The court stated that, as a result of Hudson's intentional misrepresentation, 
Christian suffered severe emotional distress, and therefore, believed Hudson's such knowing exposure of 
HIV was “inherently harmful.” The court did not mention the necessity of physical harm as a 
requirement for compensation for intentionally inflicted emotional distress).   
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exercised in a similar situation.68 In negligence lawsuits, the plaintiff must prove that 

(1) the defendant owed the plaintiff a duty of care; (2) the defendant breached this 

duty; (3) the defendant’s conduct was not only a cause-in-fact of the plaintiff’s harm 

but also a proximate cause thereof; and (4) the defendant’s conduct caused harm to the 

plaintiff.69  

4.2.2.1.2 Who bears duty of care?—HIV-positive individuals who have actual or 
constructive knowledge of their HIV-positive status 

Negligence does not require an actor to have a certain type of intent; instead, it requires 

an actor to breach a duty of care. Duty of care under tort law is a legally recognized 

obligation to conform to a certain standard of conduct toward another person.70 In HIV 

cases, the majority of courts have held that HIV-positive individuals should either take 

a measure to prevent HIV infection or disclose the risk of HIV infection before 

engaging in a risky activity.71 

Courts have considered many factors in deciding whether an HIV-positive person owes 

such a duty of care, but the foreseeability of harm is one of the most fundamental 

concerns.72 Under this foreseeability standard, a person bears a duty of care only when 

                                                           
68 Black's Law Dictionary, Negligence (9th ed. 2009). 
69 Dobbs, supra note 4, at 270-73. 
70 Richard Carl Schoenstein, Standards of conduct, multiple defendants, and full recovery of damages in 
tort liability for the transmission of human immunodeficiency virus, 18 HOFSTRA L. REV. 37, 50 (1989).  
71 See infra Section 4.2.2.1.3.  
72 Schoenstein, supra note 70, at 50-51. Courts have defined the duty based on the general principles of 
tort as a court states that the “very concept of negligence presupposes that the actor either does foresee 
an unreasonable risk of injury, or could foresee it if he or she conducted himself as a reasonably prudent 
person.” (John B. v. Superior Court, 38 Cal. 4th 1177, 1191 (Cal., 2006)). See also Tarasoff v. Regents of 
the University of California, 551 P.2d 334, 342 (Cal., 1976); Dillon v. Legg, 441 P.2d 912, 919 (Cal., 
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the person foresees or could foresee that his or her act could harm others.73 

Accordingly, an essential element in determining whether a person bears a duty of care 

is whether that person has actual or imputed knowledge that his or her conduct could 

possibly cause harm to others. 

In HIV exposure cases, the great majority of courts have held that HIV-positive 

individuals can foresee harming others when they know that they have HIV.74 

According to those courts, if an HIV-positive individual has received a HIV-positive 

test result, the individual has the actual knowledge of his or her HIV-positive status and 

thus bears a duty to exercise care not to transmit the virus to others.75  

In addition to those who have actual knowledge of his or her HIV-positive status, many 

courts have held that individuals who have constructive knowledge of HIV-positive 

status also bear a duty of care.76 In Doe v. Johnson, for example, the United States 

                                                                                                                                                                         
1968); Ward v. K Mart Corp., 554 N.E.2d 223, 226 (Ill., 1990); Schoondyke v. Heil, Heil, Smart & 
Golee Inc., 411 N.E.2d 1168, 1171-72 (Ill.App., 1980); C.A.U. v. R.L., 438 N.W.2d 441, 443 
(Minn.App., 1989); Robinson, 213 B.R. at 758; Williamson v. Waldman, 150 N.J. 232, 251-53 (N.J., 
1997). Other factors courts often consider in shaping duty of care are: A relevant societal interest, the 
severity of the risk, the burden on the defendant, the likelihood of transmission, and the relationship 
between the parties. See Eric L. Schulman, Sleeping with the Enemy: Combatting the Sexual Spread of 
HIV-AIDS Through A Heightened Legal Duty, 29 J. MARSHALL L. REV. 957, 982 (1996).  
73 Schoenstein, supra note 70, at 51. 
74 Schulman, supra note 72, at 984. Petri, 153 Misc.2d at 433; Kerins, 27 Cal.App.4th at 1072; C.A.U., 
438 N.W.2d at 443; Faya v. Almaraz, 620 A.2d 327, 333 (Md., 1993); Doe v. Noe (Noe), 690 N.E.2d 
1012, 1108-09 (Ill.App. 1 Dist., 1997); Johnson, 817 F.Supp. at 1388; John B., 38 Cal. 4th at 1188-90. 
75 J.B., 835 F.Supp. at 797; Robinson, 213 B.R. at 758; C.A.U., 438 N.W.2d at 443; Faya, 620 A.2d at 
333; Johnson, 817 F.Supp. at 1387; Kerins, 27 Cal.App.4th at 1072; Plaza v. Wisser, 211 A.D.2d 111, 
118 (N.Y.A.D. 1 Dept., 1995); Delay, 707 So.2d at 401-02. 
76  Maroulis, supra note 13, at 229. An early decision deciding on whether the defendant had 
constructive knowledge of his HIV-positive status is C.A.U., 438 N.W.2d at 442-443, where the appellant 
woman sued her former fiancé for knowingly exposing her to HIV. The Court of Appeals of Minnesota 
found that, by the time the respondent engaged in sexual relationships with the appellant, the public was 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=438+N.W.2d+441%252520at%252520443%2520at%2520443
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=438+N.W.2d+441%252520at%252520443%2520at%2520443
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District Court for the Western District of Michigan held that the HIV-positive 

defendant was liable for negligent transmission of HIV, because he was on constructive 

notice of his HIV infection.77 In that case, the defendant argued that he neither warned 

the plaintiff nor took any precaution, because he did not actually know of his HIV-

positive status at the time of the sexual relationship. The Court held that a person bears 

a legal duty of care if the person has constructive knowledge of his HIV infection, even 

if he does not have actual knowledge of HIV status through HIV testing. The Court 

stated that it could impute knowledge of HIV infection under either of the following 

two circumstances: (1) The person experiences health symptoms associated with HIV; 

or (2) the person has actual knowledge that his or her prior sex partner has been 

diagnosed as having HIV.78   

Once a person is found to have knowledge of his or her HIV-positive status, courts 

have not weighed other factors in deciding whether that person bears a duty of care to 

others. Most importantly, most courts have not required HIV-positive individuals to 

understand how infectious they are.79 Furthermore, in determining whether an HIV-

                                                                                                                                                                         
not exposed to the sufficient amount information about HIV. The Court hence decided that it is 
unreasonable to impute that the respondent had knowledge of HIV infection. For cases imputing 
knowledge of HIV infection, see John B., 38 Cal. 4th at 1189-91; Plaza, 211 A.D.2d at 118-20; Johnson, 
817 F.Supp. at 1382; Tischler, 609 N.Y.S.2d at 1002.  
77 Johnson, 817 F.Supp.1382. 
78 Id. at 1393. The Court noted that, prior engagement in a high-risk activity does not imply that an HIV-
positive individual had constructive knowledge of HIV infection; thus, an HIV-positive individual need 
not disclose that he or she had engaged in a high-risk activity. But if an HIV-positive individual is proven 
to have engaged in a high-risk activity, the court considers that high-risk activity together with other 
factor to decide whether the person was under constructive notice (Id. at 1394). And in such a case, the 
court would impose a lower requirement on other factors (Id. at 1395-96).  
79 See supra note 74.  
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positive person has a duty of care, courts have not considered the presence or absence 

of a committed, long-term, or intimate relationship between the parties.80 In the 

majority of jurisdictions, any HIV-infected person has a duty of care to any prospective 

sex partner, regardless of the length or nature of their relationship.81 

In summary, courts have imposed a duty of care on HIV-positive individuals who 

foresee or could foresee that their conduct could pass HIV on to others. Based on this 

foreseeability principle, courts have imposed the duty to prevent HIV transmission on 

HIV-positive individuals who know or have a reason to know of their HIV-positive 

status. Generally, courts have imputed knowledge of HIV infection when the person 

experiences health symptoms relevant to HIV infection or when the person knows that 

he or she had an HIV-positive partner in the past.82 

4.2.2.1.3 When duty is breached 

In general, courts have held that an HIV-positive individual can fulfill a duty of care 

not to spread HIV to others by any of the following ways: (1) Abstaining from 

engaging in a risky activity; (2) informing others that he or she carries HIV; or (3) 

taking a precaution to prevent the risk of HIV transmission.83 In other words, when an 

                                                           
80 Larsson, supra note 45, at §4.  
81 Id. 
82 See infra Section 4.3.2.3.  
83 Johnson, 817 F.Supp. at 1396; John B., 38 Cal.4th at 1187; Delay, 707 So.2d at 402; Petri, 153 
Misc.2d at 433; K.A.C., 527 N.W.2d at 561; Doe v. Noe No. 1 (Noe No. 1), 707 N.E.2d 588, 589 
(Ill.App. 1 Dist., 1998); Kozup v. Georgetown University, 851 F.2d 437, 440 (C.A.D.C., 1988). For 
discussion of these duties, see Maroulis, supra note 13, at 229. 
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HIV-positive person engages in a risky activity without warning others or taking a 

precautionary measure against infection, the person breaches the duty of care under tort 

law.84 Courts may look to common law, criminal statutes, and custom to determine 

whether a person violated this duty.85  

4.2.2.1.4 Causation between breach of duty and harm 

In a negligence lawsuit, a plaintiff must show that the defendant’s breach of duty is a 

proximate cause of the plaintiff’s harm related to HIV.86 This proximate cause element 

has two prongs: The cause-in-fact and the legal cause of the plaintiff’s injury.87 The 

first prong, the cause-in-fact of the injury, is satisfied if, but for the defendant’s 

conduct, the plaintiff would not have suffered the injury.88 The second prong, the legal 

cause of the injury, is satisfied when the defendant’s conduct is a “reasonably 

significant cause” of the injury.89 

4.2.2.1.4.1 Cause-in-fact in negligent transmission of HIV 

For the cause-in-fact element, a plaintiff in a negligent transmission of HIV lawsuit 

must prove that, but for the defendant’s conduct, the plaintiff would not have 

contracted HIV. Although it would be optimal to show that the virus in the defendant’s 

                                                           
84 Larsson, supra note 45, at §5. 
85 Kelly, supra note 6, at 1137-38.  
86 Dobbs, supra note 4, at 448-49. 
87 Id. at 272; Larsson, supra note 45, at §6.   
88 Dobbs, supra note 4, at 271. 
89 Id. 
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body was transmitted to the plaintiff’s body, modern medical science has not advanced 

enough to verify this transmission process. Accordingly, the plaintiff must prove the 

surrounding circumstances to establish that the virus in the defendant’s body is the 

source of the plaintiff’s infection. 

Plaza v. Estate of Wisser provides a good example of how to prove the cause-in-fact 

element in HIV infection lawsuits. In this case, the plaintiff alleged that, (1) by the time 

she had intercourse with the decedent, the decedent was HIV-positive; that (2) she had 

not had intercourse with anyone other than the decedent; that (3) she had not come into 

contact with the decedent’s blood or bodily fluids through any other route; and that (4) 

she had never engaged in other activities that are known to be the primary mechanism 

of HIV infection—sharing a needle with an IDU or having a blood transfusion.90 When 

the plaintiff established these circumstances, the Court ruled that she had satisfactorily 

proved that the decedent was the only possible source of the HIV that she had acquired.  

To prove causation this way, a plaintiff must prove that the defendant was HIV-

positive when he or she engaged in the activity at stake. For this purpose, the plaintiff 

often asks that the defendant disclose relevant HIV information, such as a positive test 

result or a record of counseling. Usually, federal and state law protects such 

confidential information from disclosure.91 In HIV exposure cases, however, many 

courts have penetrated this confidentiality protection of HIV information and ordered 
                                                           
90 Plaza, 211 A.D.2d at 119. 
91 Law gives such strong protection on HIV information because disclosure of HIV-positive status could 
often lead to strong social stigma and discrimination. See Martinez, 1992 WL 93245, at *1. 
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defendants to disclose HIV information or ordered medical providers to release copies 

of the records to the plaintiff.92  

In ordering unconsented disclosure, courts have often cited the exceptions provided in 

state confidentiality statutes, such as “[a] court may grant an order for disclosure of 

confidential HIV related information upon an application showing: (a) a compelling 

need for disclosure of the information for the adjudication of a criminal or civil 

proceeding;…”93 Courts have reasoned that depriving the plaintiff of the ability to 

obtain these medical records would foreclose the possibility of discovery in many cases. 

This outcome would run counter to the principle of requiring wrongdoers to 

compensate the victims for harms they suffered and to the public policy of protecting 

society from the spread of HIV infection.94 Hence, courts have concluded that such a 

public policy interest outweighs the goal of protecting confidentiality of HIV 

information, which is to encourage voluntary HIV testing, or privacy rights of tested 

individuals.95  

4.2.2.1.4.2 Legal cause in the negligent transmission of HIV 

                                                           
92 Plaza, 211 A.D.2d at 122; Martinez, 1992 WL 93245, at *1-2; John B., 38 Cal.4th at 1199. 
93 N.Y. Pub. Health Law § 2785 (McKinney). 
94 Plaza, 211 A.D.2d at 123.  
95 Id.; John B., 38 Cal.4th at 1198-99 (where the plaintiff sought discovery of the defendant’s HIV status 
during the time that they engaged in unprotected sexual relationships. The defendant invoked his 
constitutional right to privacy to justify his refusal to answer questions concerning his HIV status and his 
sexual history. The Court sided with the plaintiff, stating that the state has a “compelling interest in 
preventing the spread of AIDS, a communicable and dangerous disease.”) 
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The plaintiff must also prove that the defendant’s conduct was a reasonably significant 

cause of the plaintiff’s harm of contracting HIV. When determining whether a legal 

cause exists, courts consider several factors, including whether the harm to the plaintiff 

was foreseeable, whether the defendant’s conduct was likely to result in the harm, and 

whether the harm is not more significantly related to other causes, among others. 96   

Courts usually consider these factors when determining the existence and the scope of 

the duty of care.97 Thus, although the duty of care and legal causation are two separate 

elements of negligence liability, courts have often resolved issues concerning these two 

elements concurrently. That is, once courts find that there is a duty of care, there is also 

a legal causation.98 

4.2.2.1.5 Actual harm suffered by the other 

Negligence law requires that the plaintiff have suffered actual harm as a result of the 

defendant’s negligence.99 In general, legally recognizable harm comes in the form of 

an injury to one’s person or property.100 When the exposed person contracts HIV as a 

result of the defendant’s negligence, the actual harm element is satisfied, since the 

physical injury—HIV infection—has occurred.101 Emotional distress accompanying 

                                                           
96 Dobbs, supra note 4, at 272; Larsson, supra note 45, at §6; Williamson, 150 N.J. at 240. 
97 Dobbs, supra note 4, at 272; Larsson, supra note 45, at §6. 
98 Id. For example, see Vallery v. Southern Baptist Hospital, 630 So.2d 861, 868-69 (La.App. 4 Cir., 
1993).  
99 Dobbs, supra note 4, at 271. For negligence, unlike intentional torts, the law does not grant nominal 
damages nor presumed damages (Id. at 258). 
100 Id. 
101 The Petri Court held that liability for negligently infecting another with HIV would be established 
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HIV infection can also be compensated for as a “parasitic injury.”102 When the plaintiff 

seeks compensation for purely emotional harm, which consists of mental harm without 

a physical injury, courts have set special requirements to verify the genuineness of the 

claim as discussed in the following section. 

4.2.2.2 Negligence liability solely for causing fear of HIV infection: Special 
requirements for AIDS phobia claims 
 

4.2.2.2.1 General 

The negligence lawsuits involving purely emotional harm related to HIV infection are 

not different from other negligence claims in that the plaintiff must establish the four 

general elements: (1) The defendant’s duty of care, (2) breach of the duty, (3) causation 

between the breach and the harm, and (4) the harm the exposed individual suffered.103 

However, in emotional harm claims, due to the peculiar nature of stand-alone 

emotional harm claims lacking physical harm, courts have specifically made additional 

requirements on the first and the fourth element of negligence liability. This section 

looks into these requirements. 

                                                                                                                                                                         
only when the plaintiff proves that he or she actually contracted HIV as a result of exposure (Petri, 153 
Misc.2d at 433-34). Similarly, in K.A.C. v. Benson, the Supreme Court of Minnesota stated that the 
physician is not liable for neglecting to disclose his HIV-positive status to his patient if the patient tested 
negative for HIV because the breach of a legal duty without compensable damages is not actionable 
under law (K.A.C., 527 N.W.2d at 561-62).    
102 Dobbs, supra note 4, at 821. See Hartwig v. Oregon Trail Eye Clinic, 254 Neb. 777, 782, 580 N.W.2d 
86, 90 (Neb., 1998); Robinson, 213 B.R. at 764. 
103 Many courts have analyzed liability of defendant under the frame of negligence liability. See South 
Central Regional Medical Center, 749 So.2d at 102; Reynolds, 24 Kan.App.2d at 861-63; Appling v. 
McDonald’s Corp. et al., 42 Va. Cir. 9, 10 (1996); Drury v. Baptist Memorial Hospital, 933 S.W.2d 668, 
672 (Tex.App.San Antonio, 1996); Kerins, 27 Cal.App.4th at 1072; Ornstein v. New York City Health & 
Hosps. Corp., 10 N.Y.3d 1, 6 (N.Y., 2008); Castro v. New York Life Insurance Company, 153 Misc.2d 1, 
4 (N.Y.Sup. 1991); Williamson, 150 N.J. at 239-240. 
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4.2.2.2.2 Duty of care—duty to protect others from fear of contracting HIV 

One of the peculiar aspects of cases involving the negligent infliction of emotional 

harm cases is how to define and delineate the duty of HIV-positive individuals not to 

cause emotional harm to others. In lawsuits involving negligence liability for 

transmitting HIV to others, it was evident to courts that HIV-positive individuals bear a 

duty not to infect others with HIV. However, whether HIV-positive individuals also 

have a duty to protect others from fearing HIV infection was an undiscussed question. 

In imposing negligence liability for stand-alone emotional harms, many courts have 

specifically addressed this issue by stating that the duty of care of HIV-positive 

individuals extends from preventing HIV transmission to protecting others from 

fearing HIV infection. In Brown v. New York City Health and Hospitals Corporation, 

for example, the Supreme Court of New York held that liability for negligent infliction 

of emotional distress is premised upon a breach of duty either not to endanger the 

physical safety of the plaintiff or not “to cause the plaintiff fear for his or her own 

physical safety.”104 In Vallery v. Southern Baptist Hospital, the Court of Appeal of 

Louisiana also held that a duty to prevent HIV transmission extends to a duty to 

prevent fear of contracting HIV. In Vallery, the security guard of the hospital, without 

being notified by the hospital that an unruly patient was HIV-positive, was exposed to 

HIV while subduing that patient. The security guard returned home and, being unaware 

                                                           
104 Brown v. New York City Health and Hospitals Corporation, 225 A.D.2d 36, 44; 648 N.Y.S.2d 880, 
885 (N.Y.A.D., 1996). 
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of having been exposed to HIV, had unprotected intercourse with his wife. The 

husband and the wife later filed a lawsuit for compensation against the hospital. The 

Court held that the hospital may need to compensate for the emotional suffering of the 

wife of the hospital security guard.105 The Court found that the hospital had a duty to 

exercise a reasonable care to protect the guard and his wife from possible exposure to 

HIV.106 The Court further stated that this duty encompasses the responsibility to 

protect the wife from the risk and harm involved in exposure, which includes “the very 

emotional distress which occurred due to fear of contracting a fatal and incurable 

disease.”107 

4.2.2.2.3 Reasonableness of emotional harm: fear +α?108 

Another issue upon which courts have focused in AIDS phobia claims is whether the 

fear is reasonable enough to allow legal compensation. Courts have traditionally been 

reluctant to allow recovery solely for mental disturbance in negligence lawsuits. Courts 

were more likely to grant damages for emotional distress in connection with other 

                                                           
105 Vallery, 630 So.2d 861. 
106 According to the Court, the defendant was able to foresee that the guard who was unknowingly 
exposed to HIV could have unprotected sex with his wife and, therefore, the defendant’s duty to protect 
others from fear of contracting HIV extends to the wife of the guard (Id. at 868-69). 
107 Id. at 868.  
108 Many courts have discussed the reasonableness of fear requirement in the context of negligence 
liability. The majority of courts have observed that this reasonableness requirement is to assess whether 
the fear of plaintiff is the proximate result of defendant’s tortuous act; only reasonable fears are the 
proximate result of defendant’s tortuous conduct. For the cases addressing this issue, see Bain, 936 
S.W.2d at 624; Kerins, 27 Cal.App.4th at 1072; Brown, 225 A.D.2d at 44. For scholarly discussion 
regarding this issue, see Maroulis, supra note 13, at 237-38.  
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independent torts as a “parasitic injury.”109 The primary reason for this reluctance was 

that emotional distress is usually a temporary affliction and can be easily “fabricated 

and exaggerated.”110 

But the complete denial of recovery for emotional distress often brought unfair 

consequences to plaintiffs who have suffered severe emotional harm without a physical 

injury. Over time, courts have acknowledged the need to distinguish a rational fear 

response from an irrational phobia.111 As the rest of this section shows, most courts 

nowadays allow recoveries for stand-alone emotional harm as a form of negligence 

liability, but under certain restrictions.  

To prevent opportunistic or overly nervous individuals from abusing the legal system 

to their advantage, the majority of courts have set some standards that can filter out 

                                                           
109 Vance A. Fink, Comment: Emotional Distress Damages For Fear of Contracting AIDS: Should 
Plaintiffs Have to Show Exposure to HIV?, 99 DICK. L. REV. 779, 780-81 (1995). The Restatement 
(Second) of Torts §436A (1965) also summarizes the general principle as following: “If the actor’s 
conduct is negligent as creating an unreasonable risk of causing either bodily harm or emotional 
disturbance to another, and it results in such emotional disturbance alone, without bodily harm or other 
compensable damage, the actor is not liable for such emotional disturbance.” 
110 Fink, supra note 109, at 780; Maroulis, supra note 13, at 231. For court decisions imposing 
additional requirements for that reason, see South Central Regional Medical Center, 749 So.2d at 100; 
Ordway, 154 Misc.2d at 271 (where the court noted that courts have been “circumspect” in allowing 
recovery for negligently inflicted emotional harms because of “the danger that a plethora of vexatious, 
frivolous lawsuits would result from the theory’s wide-spread use.” The court stated that it has used 
various standards such as the physical injury test to guarantee the genuineness of the claim); Brzoska, 
668 A.2d at 1363 (where, in imposing the actual exposure requirement, the court stated that otherwise, 
the court would be opening a “Pandora’s Box of “AIDS-phobia” claims by individuals whose ignorance, 
unreasonable suspicion, or general paranoia cause them apprehension over the slightest of contact” with 
an HIV-positive individual); Reynolds, 24 Kan.App.2d at 867; K.A.C., 527 N.W.2d at 559-60 (citing the 
Kerins decision); Russaw v. Martin, 221 Ga. App. 683, 686, 472 S.E.2d 508, 511 (1996). 
111 Doe, 136 Misc. 2d at 1021; Brown, 225 A.D.2d at 42-43; Brzoska, 668 A.2d at 1363. 
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claims made based on irrational fears.112 Different courts have adopted different 

standards, but largely, courts have adopted one of the following three standards to 

ensure the genuineness of fear claims: (1) Physical injury or physical manifestation of 

emotional distress, (2) actual exposure to HIV, or (3) general reasonableness of fear. In 

addition, courts have limited the scope of compensation to the period during which an 

HIV test could not rule out the probability of HIV infection to a substantial medical 

probability. This part of the paper reviews how courts have decided AIDS phobia cases 

based on the three genuineness standards and how the courts have limited recoveries to 

a reasonable period.  

Courts taking the standard of physical injury/manifestation of emotional distress  

Physical injury or physical manifestation of emotional distress is the standard many 

courts have traditionally used to verify the genuineness of AIDS phobia claims. The 

rationale for this standard is that such a physical requirement objectifies the fear which 

is of a subjective nature.113 This requirement was historically favored by the majority 

of jurisdictions allowing compensation for fear of HIV infection.114 Today, some, but 

not many, courts still adhere to this physical injury or manifestation standard.115  

                                                           
112 Shahvari, supra note 59, 773; Mathias Hirsch, The Disease Pattern in Psychiatric/Psychoanalytical 
Practice, in AIDS PHOBIA: DISEASE PATTERN AND POSSIBILITIES OF TREATMENT 63, 47 (Hans Jager ed. 
1988).  
113 Fink, supra note 109, at 792.  
114 Maroulis, supra note 13, at 231-32.  
115 Id.  



4-32 

 

 

 

 

This standard requires that plaintiffs prove a physical injury or physical manifestation 

of emotional harm.116 In Reynolds v. Highland Manor, Inc., for example, the patron 

sued the hotel after she found and picked up a used condom from under the bed in her 

hotel room.117 The patron claimed that, due to the negligence of the hotel, she suffered 

                                                           
116 Poole v. Alpha Therapeutic Corp., 698 F.Supp. 1367, 1372 (N.D.Ill., 1988) (where the plaintiff wife 
of the hemophiliac husband brought an action against the defendant who manufactured, processed, and 
sold the anti-hemophilic factor to the husband. Due to the defendant’s failure to perform screening and 
heat-treating tests, the husband was infected with HIV and died of AIDS. The plaintiff claimed for 
compensation for emotional harm she suffered due to the defendant’s negligence. The United States 
District Court for the Northern District of Illinois granted the defendant’s motion to dismiss, reasoning 
that the plaintiff failed to prove that she suffered a physical injury or an illness resulting from emotional 
distress); Brzoska, 668 A.2d at 1362 (where the Supreme Court of Delaware stated that, in a negligence 
lawsuit, a plaintiff needs to sustain a physical injury to recover for emotional distress caused by 
defendant’s negligence); Doe, 136 Misc.2d at 1018 (where the wife brought an action against the 
husband to obtain compensation for her fear of contracting HIV through the husband who had 
homosexual relationships during marriage. The Supreme Court of New York dismissed the claims of the 
wife, stating that the Court is reluctant to recognize claims for emotional distress caused by negligence 
when there is no “contemporaneous or consequential physical injury”); Hare v. State, 570 N.Y.S.2d 125, 
127 (N.Y.A.D., 1991) (where the Supreme Court of New York affirmed the judgment denying the 
claimant recovery for emotional distress. The claimant, an X-ray technician, brought the claim against 
the hospital for neglecting to supervise an HIV-positive prison inmate who bit the claimant in the 
forearm. The Court stated that the claimant failed to establish that he contracted HIV and, therefore, his 
fear of contracting HIV through the incident was not compensable); Ordway, 154 Misc.2d at 273 (where 
the Supreme Court of New York granted summary judgment in favor of the defendant—County of 
Suffolk. In this case, the plaintiff surgeon who unknowingly operated on an HIV-positive patient sent by 
the County of Suffolk brought an action against the County for his fear of having contracted HIV from 
the patient during the surgery. He claimed that had he known that the patient was HIV-positive, he 
would have taken extra precautions to prevent HIV infection, and because he failed to do so, he suffered 
severe emotional distress. The Supreme Court of New York granted summary judgment in favor of the 
defendant because the plaintiff failed to show that he suffered a subsequent injury which could have 
given guarantee of genuineness of his claim); Marchica v. Long Island R.R, 31 F.3d 1197, 1205 (C.A.2 
(N.Y.), 1994) (where the employee brought an action under Federal Employers Liability Act against the 
employer railroad company in order to recover for his fear of contracting HIV after suffering a puncture 
wound from a hypodermic needle during work. The United States Court of Appeals for the Second 
Circuit applied common law standards to determine liability of the railroad company. The Court held 
that, because the employee sustained a physical impact of puncture wound, such an incident could lead 
to a reasonable fear of getting infected with HIV); Appling, 42 Va.Cir. at 10 (where a customer brought a 
lawsuit against a restaurant based on the theory of negligent infliction of emotional distress after having 
consumed a sandwich prepared by the restaurant. The customer, while having his sandwich, noticed 
blood on the wrapper. The Circuit Court of Lancaster County, Virginia held that there was no physical 
injury to the customer and, therefore, no damages of his were compensable). For scholarly discussions 
on this issue, see Fink, supra note 109, at 792; Edward M. Slaughter, AIDS Phobia: The Infliction of 
Emotional Distress and the Fear of AIDS, 16 HAWAII L. REV. 143, 155 (1994). 
117 Reynolds, 24 Kan. App. 2d 859.  
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fear of contracting HIV after coming into contact with the used condom. The Court of 

Appeals of Kansas affirmed the trial court’s summary judgment in favor of the hotel, 

reasoning that recovery in cases involving severe emotional distress must be 

substantiated by a physical injury, which the plaintiff failed to prove.  

Some courts have specifically required that plaintiffs prove that they were infected with 

HIV as a result of the exposing incident. In Lubowitz v. Albert Einstein Medical Center, 

Northern Div., for example, the plaintiff husband and wife brought a lawsuit against 

the defendant physicians and hospitals, alleging that the couple suffered fear of 

developing AIDS after the defendants performed in-vitro fertilization treatments using 

blood that later tested positive for HIV.118 The plaintiffs claimed that they suffered 

severe mental distress, such as nausea and vomiting, as a result of the defendants’ 

negligence. The Superior Court of Pennsylvania affirmed summary judgment granted 

in favor of the defendants, because the plaintiff wife tested HIV-negative; the Court 

held that, without proof that she was actually infected with HIV, fear of developing 

AIDS in the future was not a compensable harm.119  

Courts using the HIV exposure standard120 

                                                           
118 Lubowitz v. Albert Einstein Medical Center, Nothern Div., 424 Pa.Super. 468 (Pa.Super.,1993). 
119 Id. at 471-72. For a similar decision, see Transamerica Ins. Co. v. Doe, 173 Ariz. 112 (Ariz.App. Div. 
1, 1992).  
120 Fink, supra note 109, at 794. Cases decided based on the actual exposure standard involve, in large, 
four types of incidents where an HIV-negative person was allegedly exposed to HIV due to defendant’s 
negligence. The first group of cases involves a needle pricking injury: Kaufman v. Physical 
Measurements, Inc., 207 A.D.2d 595, 595 (N.Y.A.D., 1994) (where the postal worker sought 
compensation after he was pricked by a hypodermic needle protruding from an envelope mailed by the 
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defendant nurse and addressed to a business owned by the defendant company. The worker was tested 
negative for HIV five times after the incident. The Supreme Court of New York rejected the plaintiff’s 
claim for recovery, stating that there was no objective medical evidence in the record which 
substantiated the concern that he had contracted or been exposed to HIV. The Court noted that his 
emotional distress was “too remote, too speculative”); Russaw , 472 S.E.2d at 511-12 (where the Court 
of Appeals of Georgia held that, absent evidence of actual exposure to HIV and a possible channel of 
communication, the plaintiffs’ claim that they feared having contracted HIV as a result of a needle 
pricking incident is “per se unreasonable”); Wilson-Watson v. Dax Arthritis Clinic, Inc., 766 So.2d 1135 
(Fla.App. 2 Dist., 2000) (where an emergency medical technician sued a clinic after her leg was 
punctured by a used needle in the contamination bag used to dispose of medical debris in the emergency 
room. The puncture caused her to bleed. The needle was not tested for HIV and the plaintiff continued to 
test HIV-negative for two years after the incident. The District Court of Appeal of Florida held that the 
plaintiff failed to prove that HIV was present in the needle and, therefore, her fear was unreasonable and 
legally not compensable); Burk v. Sage Products, Inc., 747 F.Supp. 285, 287 (E.D.Pa., 1990) (where the 
United States District Court granted summary judgment in favor of the defendant because the plaintiff 
was not able to demonstrate that the needle, which struck her finger, had actually been used on an HIV-
positive patient. The Court stressed that the plaintiff must prove actual exposure to HIV in order to 
recover for her fear of HIV infection); Ornstein, 10 N.Y.3d at 6 (where the plaintiff nurse was stuck by a 
blood-filled hypodermic needle that had been left in the bed of a patient with HIV. HIV tests performed 
on the plaintiff after the incident ultimately established that she did not acquire HIV from the needle. 
Although the plaintiff claimed for compensation for emotional harm without a proof of HIV infection, 
the Court of Appeals of New York allowed compensation, stating that the plaintiff provided proof that 
fulfilled the “actual exposure” requirement, thereby satisfying the “indicia of genuineness requirement” 
of fear claim); Brown, 225 A.D.2d at 48 (where the New York Supreme Court denied summary 
judgment for the defendants because the plaintiff successfully demonstrated that the needle which 
pricked her had possibly been used by an HIV-positive patient and a needle injury is a possible 
mechanism of HIV transmission). The second group of cases involves treatment by an HIV-positive 
health care provider: Noe No. 1, 707 N.E.2d at 589 (where the Appellate Court of Illinois dismissed the 
plaintiff’s claim for negligent infliction of emotional distress, reasoning that, without an allegation of 
actual exposure to HIV, the plaintiff failed to state the cause of action for negligent infliction of 
emotional distress based on fear of contracting HIV. In this case, the defendant physician who was HIV-
positive performed two gynecological surgeries on the plaintiff patient without informing the patient of 
the physician’s HIV-positive status. The patient later brought a lawsuit against the physician and his 
employers to gain compensation for emotional distress she suffered); Majca v. Beekil, 183 Ill.2d 407, 
420 (Ill., 1998) (six dental patients who learned that the dental student who participated in their 
treatment was HIV-positive sued the student and the university dental school for their fear of having 
contracted HIV from the student. The Supreme Court of Illinois denied the claims of the plaintiffs, 
stating that, without proof of actual exposure to HIV, claims for fear of contracting HIV were too 
speculative to be legally cognizable); Kerins, 27 Cal.App. 4th 1062 (where a patient brought an action 
against her HIV-positive surgeon who had operated on her without informing her that he was HIV-
positive. The Court of Appeal of California held that, if the plaintiff does not suffer a present physical 
injury or illness, damages for fear of having contracted HIV can be recovered only if the plaintiff proves 
that “(1) as a result of defendant’s negligence, plaintiff was exposed to HIV, and (2) plaintiff’s fear 
stems from a knowledge, corroborated by reliable medical or scientific opinion, that it is more likely 
than not that plaintiff will develop AIDS of HIV in the future due to exposure.” Based on this actual 
exposure standard, the Court affirmed summary judgment granted in favor of the defendant); Carroll v. 
Sisters of Saint Francis Health Services, Inc., 868 S.W.2d 585, 594 (Tenn. 1993) (where the plaintiff 
brought an action against the defendant hospital after her finger had been pricked by contaminated 
needles because of the hospital’s negligence while she was visiting the hospital. The Supreme Court of 
Tennessee dismissed the plaintiff’s claim that she suffered fear of contracting HIV after being pricked by 
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the needles because the plaintiff was not actually exposed to HIV through the incident. The Court also 
noted that, even if the actual exposure is proven, the compensable fear would be limited to “the range of 
that experienced by an ordinary, reasonable person” under the same circumstances); South Central 
Regional Medical Center, 749 So.2d 95 (where the diabetic patient sued the clinic, claiming that the 
lancets stored in defendant’s blood testing machine had been used before by unknown patients. The 
Supreme Court of Mississippi held that emotional distress based on the fear of a future illness must be 
sustained by medical or scientific evidence that the patient was actually exposed to the disease—HIV); 
K.A.C., 527 N.W.2d at 560 (where the Supreme Court of Minnesota denied recovery for the patients who 
were treated by the HIV-positive surgeon. The plaintiffs argued that the surgeon had open sores on his 
hands and forearm by the time he provided the treatment. The Court decided that the plaintiff failed to 
provide evidence that the patient was actually exposed to HIV during the gynecological procedures). The 
third group of cases involves an extramarital affair of a spouse: Doe, 136 Misc.2d 1015 (the Supreme 
Court of Kings County denied recovery for a wife who sought compensation for emotional distress 
based on her fear of contracting HIV following her husband’s extramarital affair. The Court stressed that 
she was unable to prove actual exposure to HIV, and characterized her distress as fear based on “pure 
speculation”); Neal, 125 Idaho at 617-22 (where the Supreme Court of Idaho affirmed the District 
Court’s dismissal of plaintiff’s recovery claim for her fear of having contracted HIV through her 
husband who had had engaged in extramarital relationships. According to the Court, the plaintiff did not 
allege that either her husband or the partner of her husband had HIV nor did she argue that she in fact 
contracted HIV from her husband. The Court stated that, absent proof of actual exposure to HIV, the 
claim regarding mental injury is not “sufficiently genuine”). The rest of cases belong to the fourth group: 
Drury, 933 S.W.2d 668 (where the patient brought a lawsuit against the hospital who negligently 
transfused blood of others against the clearly stated intent of the patient to use her own blood. The 
plaintiff claimed that she suffered emotional distress that she might have contracted HIV through the 
blood transfusion. The Court of Appeals of Texas affirmed trial court’s summary judgment granted in 
favor of the hospital, stating that the patient failed to establish that she was actually exposed to HIV 
through the blood transfusion); Montalbano v. Tri-Mac Enterprises of Port Jefferson, Inc., 236 A.D.2d 
374, 375 (N.Y.A.D., 1997) (where the plaintiff consumer sued the defendant restaurant after he 
discovered that certain French fries he had consumed at the restaurant had blood on them. The Supreme 
Court of New York pointed out that there was no presented evidence that HIV was present in the fries. 
Accordingly, the Court affirmed summary judgment granted in favor of the defendant); Aberbach v. 
Biomedical Tissue Services, Ltd., 48 A.D.3d 716, 854 N.Y.S.2d 143 (N.Y., 2008) (where the patient 
brought an action against a medical supply company, claiming that he suffered emotional distress 
because he underwent a surgery with medical supplies which the company provided and possibly had 
HIV on it. The Supreme Court of New York granted the company motion to dismiss, stating that the 
patient did not make an allegation that he was actually or even probably exposed to HIV); Hare,570 
N.Y.S.2d at 127 (where the Supreme Court of New York denied an x-ray technician recovery for the fear 
of contracting HIV because the technician failed to demonstrate that the hospital inmate who bit him was 
actually infected with HIV); Vallery, 630 So.2d at 867 (where the Court of Appeal of Louisiana stated 
that the actual exposure requirement makes “the threat of infection much more of a real possibility to be 
feared and far more than a speculative worry.” In this case, the hospital was sued for having failed to 
inform the security guard that the patient he had subdued was HIV-positive. Because he was uninformed, 
the guard failed to wear protective garments when the patient bled on his hands. The guard then returned 
home and had unprotected sex with his wife, who also filed the lawsuit with the guard against the 
hospital for her fear of having acquired HIV from the patient through her husband); Bain, 936 S.W.2d at 
625-26 (where the patient and his wife sued the physician, hospital, and related others for placing the 
patient in the same room with an HIV-infected patient. The Supreme Court of Tennessee pointed out that 
the plaintiffs failed to prove that the patient was actually exposed to HIV due to this placement and, 
therefore, granted summary judgment in favor of the defendants); Reynolds, 24 Kan.App.2d at 866-67 
(where the motel guest brought an action against the hotel owner after picking up a used condom in a 
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The second test for a genuineness-of-fear claim is whether the plaintiff was actually 

exposed to HIV as a result of the defendant’s negligence. The majority of jurisdictions 

take this approach these days.121 Courts adopting this standard have stated that this 

actual exposure requirement is less strict than the physical harm requirement but still 

serves to provide some objective evidence about fear of HIV infection.122  

Courts employing this standard have allowed compensation if plaintiffs prove that they 

were actually exposed to HIV, even though the plaintiffs are not able to produce 

evidence about physical harm or manifestation of mental distress. Usually, plaintiffs 

are required to prove the following two factors to establish that they were exposed to 

HIV: (1) The actual (or sometimes probable) presence of HIV when the incident 

happened, and (2) an injury, an impact, or other plausible mode of transmission 

through which HIV could have been transmitted to the plaintiff.123   

                                                                                                                                                                         
motel room. The plaintiff claimed that she suffered severe emotional distress due to her fear of having 
contracted HIV. The Court of Appeals of Kansas affirmed summary judgment granted in favor of the 
hotel owner. The Court reasoned that the plaintiff failed to show that she was actually exposed to the 
virus by touching the used condom and hence her fear of contracting HIV was unreasonable).     
121 Id.  
122 Fink, supra note 109, at 794. For example, the Majca court stated that “a requirement of actual 
exposure to HIV distinguishes claims based on conjecture and speculation from those that are based on a 
genuine fear of contracting AIDS” (Majca, 183 Ill.2d at 420). The Hartwig court also noted the necessity 
of requiring the actual exposure element to “objectively quantify the reasonableness of a plaintiff’s fear 
of contracting AIDS” (Hartwig, 254 Neb. at 784). 
123 Montalbano, 236 A.D.2d at 375. See also Brown, 225 A.D.2d at 45 (where the New York Supreme 
Court held that the plaintiff can prove actual exposure by offering proof of “both a scientifically accepted 
method of transmission of the virus … and that the source of the allegedly transmitted blood or fluid was 
in fact HIV positive…” The Court also provided a list of cases where the two factors were necessary to 
prove the actual exposure to HIV. Id. at 46); Vallery, 630 So.2d at 867 (where the Court of Appeal of 
Louisiana stated that both the presence of HIV and a possible channel of infection are necessary factors 
in establishing negligence liability of the defendant for emotional harm suffered by the plaintiffs); 
Ornstein, 10 N.Y.3d at 6 (where the Court of Appeals of New York required that the plaintiff prove that 
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In Blair v. Elwood Union Free Public Schools, for example, a four-year-old boy and 

his mother sought compensation against his school after the boy found a hypodermic 

needle in a box of musical toys at the school. The plaintiffs failed to provide evidence 

that the needle had ever been used or that the boy stuck himself with the needle, but 

they claimed that they suffered AIDS phobia due to the incident. The Supreme Court of 

New York dismissed the plaintiffs’ claim, stating that they had failed to establish (a) 

the actual or probable presence of HIV when the alleged exposure occurred, and (b) an 

injury, an impact, or other plausible mode of transmission whereby HIV could have 

entered the son’s bloodstream with a reasonable chance of infection.124  

Courts employing the general reasonableness of fear standard125 

                                                                                                                                                                         
the plaintiff was exposed to HIV through “a scientifically accepted method of transmission of the virus 
…, and that the source of the allegedly transmitted blood or fluid was in fact HIV positive”).   
124 Blair v. Elwood Union Free Public Schools, 238 A.D.2d 295, 296 (N.Y.A.D., 1997). 
125 The examples of cases using the general reasonableness standard are as following: Williamson, 150 
N.J. at 250-252 (where the court rejected the exposed person’s claim for financial compensation after she 
was pricked by a used lancet. The defendant tested negative for HIV for over three years after the 
incident but claimed for recovery of the emotional distress she suffered the entire period. The court 
stated that such level of fear was emotional distress that would not be experienced “by a reasonable and 
well-informed person” and hence was not compensable); Madrid, 122 N.M. 269, 923 P.2d 1154 (see 
supra p.39); Castro, 153 Misc.2d 1 (see supra pp. 38-39); Faya, 620 A.2d 327 (where the surgeon 
performed surgery on the patients without informing them that he was infected with HIV. The patients 
sued the surgeon and the hospital, alleging that the patients suffered emotional distress after learning that 
the surgeon was HIV-positive. The trial court dismissed their actions for failure to state a claim. The 
Court of Appeals of Maryland reversed the trial court’s decision, even though the patients failed to allege 
that any incident occurred during surgery through which HIV could have been transmitted. The Court 
stated that the patients need not show the actual exposure to HIV if the fear is reasonable, with the 
question of reasonableness being left to the trier of fact); Hartwig, 254 Neb. at 784-88 (where the 
plaintiff cleaning worker was stuck by a used hypodermic needle, but it remained unknown who had 
used or contaminated the needle and whether it had HIV-infected blood on it. The Supreme Court of 
Nebraska held that it was reasonable that the plaintiff feared HIV transmission after experiencing that 
needle pricking injury, which is medically proven to be a possible channel of HIV infection. The Court 
noted that the actual exposure standard adopted by the majority of jurisdictions is one way to objectify 
the reasonableness of AIDS phobia claims, but it does not preclude other standards that could also 
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The third type of standard that some courts have used to determine the genuineness of 

AIDS phobia claims is the overall reasonableness of fear. A minority of jurisdictions 

use this liberal standard to allow recovery for fear of contracting HIV even when 

plaintiffs cannot demonstrate a physical consequence or actual exposure to HIV. 

Jurisdictions taking this approach justify their stance by the unfairness exposed 

individuals would otherwise have to bear because they are not able to secure evidence 

of physical harm or actual exposure, which is sometimes nearly impossible.126  

There are several published court decisions, in which, based on the reasonableness of 

fear standard, courts awarded damages to plaintiffs who were pricked by a needle or 

were exposed to blood that did not test positive for HIV. In Castro v. New York Life 

Insurance Co., for example, the maintenance worker brought a lawsuit against the 

company after the worker was pricked by a discarded hypodermic needle in a trash 

container in one of the company’s offices.127 The worker did not offer any evidence 

that the needle was contaminated with HIV or that he contracted HIV through the 

incident. Nonetheless, the Supreme Court of New York County concluded that a 

reasonable person could have developed a fear of contracting HIV, noting among other 

                                                                                                                                                                         
effectively verify reasonableness and genuineness of AIDS fear claims); Marchica, 31 F.3d 1197 (where 
the plaintiff employee brought an action under Federal Employers Liability Act against the employer 
railroad company in order to recover for fear of contracting HIV after suffering a puncture wound from a 
hypodermic needle. The United States Court of Appeals for the Second Circuit applied common law 
standards to determine liability of defendant. The Court held that, if the plaintiff proves a specific 
incident of possible exposure to HIV, such an incident could lead to a reasonable fear of getting infected 
with HIV. According to the Court, absence of proof of actual exposure to HIV does not negatively affect 
the liability). 
126 Hartwig, 254 Neb. at 786; Williamson, 150 N.J. at 245.  
127 Castro, 153 Misc.2d 1. 
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things that the massive public health campaigns to educate the public about HIV must 

have put a reasonable person on notice that HIV could be transmitted through needle 

pricking.128 The Court, therefore, denied the defendant's motion to dismiss the 

complaint. 

Similarly, in Madrid v. Lincoln County Medical Center, the employee brought a 

negligence lawsuit against the employer after some AIDS transmitting agents in a bag 

leaked and came into contact with her hand, which had open cuts on it.129 Tests later 

revealed that the contents of the bag were HIV-negative, but the employee claimed 

compensation for emotional distress. The Supreme Court of New Mexico found that 

the law does not require actual proof of HIV exposure when the plaintiff seeks 

damages for fear after experiencing an incidence that is a medically sound channel of 

transmission. According to the Court, people in the health care industry can foresee 

that a person exposed to blood or other bodily fluids would suffer emotional harm, 

given the medical impossibility of confirming or ruling out HIV infection for at least 

six months after possible exposure to HIV. Hence, the Court reversed the District 

Court's decision to grant summary judgment for the defendant. 

Limitation of recoveries to a reasonable period of anxiety 

In addition to applying various standards to determine the genuineness of fear, courts 

have generally limited the scope of damages to the period during which fear of HIV 
                                                           
128 Id.  
129 Madrid, 122 N.M. 269. 

https://web2.westlaw.com/find/default.wl?returnto=BusinessNameReturnTo&docname=CIK(LE00103039)&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.04&db=BC-COMPANYSRBD&findtype=l&fn=_top&mt=208&vr=2.0&pbc=0E6D0C8C&lvbp=T
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infection is deemed reasonable. With few exceptions, courts have proposed that the 

exposed person’s fear is reasonable only during the period when an HIV test cannot 

exclude the possibility of HIV infection with a substantial certainty.130 According to 

courts, limitations of current HIV testing technologies make it difficult for exposed 

individuals to confirm or rule out HIV infection during the first six months after an 

exposing incident.131 The majority of courts have held that the fear of HIV infection is 

reasonable during this “window of anxiety”; if HIV testing turns out negative after this 

term, the plaintiffs’ fears of contracting HIV after this period are unreasonable and 

accordingly, emotional harm is not legally compensable.132 

                                                           
130 On rare occasions, however, courts have allowed compensation for emotional harm that persisted 
beyond the period of “window of anxiety.” In Ornstein v. New York City Health & Hosps. Corp. 10 
N.Y.3d 1 (N.Y., 2008), the Court of Appeals of New York held that compensation is not foreclosed to the 
six month period and can be extended beyond the six months following an exposing incident (Ornstein, 
10 N.Y.3d at 11). In this case, the Court stated that reasonableness is not affected by the fact that the 
exposed individual lacked understanding of scientific and medical statistics that an HIV test conducted 
six months after an exposure is highly accurate. The Court also noted that emotions of the exposed 
individual should be factored in in the “damages equation,” even though the public’s ignorance and 
irrational fear surrounding HIV are primary public policy concerns. 
131 Once HIV enters one’s body, his or her immune system starts to produce antibodies to fight against 
the virus. Therefore, their presence on one’s body itself indicates whether he or she has HIV. A majority 
of HIV test methodologies look for these HIV antibodies rather than HIV itself, and it takes six months 
for an infected individual to produce a sufficient level of HIV antibodies that HIV test can detect. As a 
consequence, as courts have noted, during the first six months period, exposed individuals cannot rule 
out by HIV test a possibility that they are infected with HIV. See CDC, HIV TESTING BASICS FOR 
CONSUMERS, http://www.cdc.gov/hiv/topics/testing/resources/qa/index.htm (click “How long after a 
possible exposure should I wait to get tested for HIV?”) (last modified Apr. 9, 2010). 
132 Majca, 183 Ill.2d at 423. For cases with similar holdings, see Hartwig, 254 Neb. at 791 (where the 
court defined the “window of anxiety” as “the period from the time of possible exposure to the point 
when a plaintiff knows or should know that he or she is not infected with HIV”); Brown, 225 A.D.2d at 
48-49 (where the plaintiff employee filed a lawsuit against the defendant hospital for negligently causing 
her to fear HIV infection. The plaintiff refused to be tested for HIV and sought compensation for the 
entire period between the incident of exposure and the time of lawsuit. The Supreme Court of New York 
stated that the Court could not force the plaintiff to undergo HIV testing but the compensation would be 
limited to the first six months after the exposure); Tischler, 609 N.Y.S.2d at 1006 (where the Supreme 
Court of New York observed that a negative test result before six months following the exposing 
incident might be inconclusive); Sims v. Comprehensive Community Dev. Corp., 2007 NY Slip Op 

http://www.cdc.gov/hiv/topics/testing/resources/qa/index.htm
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4.3 Marginal influence of tort law on HIV exposing behavior 

Courts have granted financial compensation to many people who were actually, or 

possibly, exposed to HIV. In these decisions, courts have stated that imposition of tort 

liability is expected to prevent new HIV infections and accordingly slow the spread of 

HIV.133 However, for various reasons, current tort law is not likely to fulfill this 

expectation. This section discusses three primary reasons.  

First, individuals at high risk of transmitting HIV are likely to be unaware of tort law. 

No research study has investigated the perceptions of at-risk individuals of tort law or 

the influence on their perceptions of the law on risky behavior. However, research in 

other bodies of law show that, very possibly, people are ignorant of the law itself or 

lack any understanding of the technicalities of the law. If at-risk individuals are not 

informed of the law, the law cannot influence them to comply with its rules that 

prohibit exposing others to HIV.  

Second, even if at-risk individuals are somewhat familiar with tort law, the law fails to 

provide clear and consistent rules of behavior to them. The law often provides blurry 

and random standards of behavior, and accordingly it could be difficult for at-risk 

individuals to predict when their behavior would entail tort liability. As an example of 

                                                                                                                                                                         
3837, at *1 (2007) (where the plaintiff nurse claimed for recovery of her fear of developing AIDS for a 
period over the following six months after when she was pricked by a needle, the court limited the 
recovery period to the first six month term); Williamson, 150 N.J. at 250-51 (where the court stated that 
emotional fear that persisted six months after the exposing incident is “idiosyncratic” and not 
compensable).   
133 See supra note 7. 
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the rules lacking predictability, this section discusses the standards that courts use to 

impute the knowledge of HIV-positive individuals of their HIV-positive status.  

Third, tort lawsuits are mainly brought against defendants, who are not responsible for 

spreading HIV in society. The overwhelming majority of lawsuits are filed against 

health care providers, restaurants, and hospitals, whereas HIV is mainly spread among 

sex partners and IDUs.134 These deep pocket lawsuits targeting institutions, 

corporations, and health care providers are unlikely to deter risky activities of sex 

partners and IDUs. In addition, people have sought compensation for their fear of 

having been exposed to HIV, not for having been exposed to HIV. These lawsuits are 

not likely to deter behavior that exposes others to HIV.   

4.3.1 At-risk individuals’ possible low perception of tort law that prohibits HIV 
exposure 

Tort law cannot have operative deterrence on at-risk individuals’ behavioral decisions 

if these individuals are not aware that they could bear financial liability for exposing 

others to HIV in a legally forbidden way. Since the great majority of new HIV 

infections (99%) occur through sexual relationships and sharing needles for 

intravenous drug use, tort law can put a halt on the spread of HIV when those who 

                                                           
134 The most common cause of actions is negligent infliction of emotional distress, and as seen in supra 
note 116, 120, and 125, the great majority of these cases involve health care providers, hospitals, and 
business entities. 
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engage in risky sexual relationships or share needles for injecting drugs are informed of 

the law.135  

No research study has investigated how well individuals at increased risk of HIV 

transmission understand tort law and the extent to which they reflect it in their 

behavioral decisions. However, the findings of empirical studies examining at-risk 

individuals’ knowledge of criminal law shed light on at-risk individuals’ perception of 

tort law. Empirical studies in criminology are likely to provide a conservative 

conclusion about people’s perception of tort law, because, compared to tort law, 

criminal law is likely to be better perceived by people considering violating the law. 

Criminal law often places more invasive and restrictive sanctions on individuals 

convicted of a crime, such as imprisonment. In addition, at-risk individuals are more 

likely to be exposed to information about criminal law compared to tort law. The media 

tends to report criminal cases more frequently. On Westlaw, a number of newspaper 

articles were available with regard to criminal liability for exposing others to HIV,136 

but newspaper articles that discussed tort liability of at-risk individuals for exposing 

                                                           
135 In 2006, the CDC estimated that 99% of new HIV infections occurred through sexual activity or 
intravenous drug use; only 1% of new infections was attributed to other routes of transmission (CDC, 
NEW ESTIMATES OF U.S. HIV PREVALENCE, 2006, http://www.cdc.gov/hiv/topics/surveillance/ 
resources/factsheets/prevalence.htm (last modified Oct. 7, 2008)). In the 2009 report, the CDC stated 
that 100% of new infections occurred between sex partners or IDUs (CDC, CDC FACT SHEET: 
ESTIMATES OF NEW HIV INFECTIONS IN THE UNITED STATES, 2006–2009 3 (Aug. 2011), 
http://www.cdc.gov/nchhstp/newsroom/docs/HIV-Infections-2006-2009.pdf). 
136 The Westlaw United States Newspaper (USNP) has more than 100 news reports that discussed at-risk 
individuals’ criminal liability associated with exposure of HIV. See note 11 and 15 in Section 3 for 
keywords used to search news reports. 

http://www.cdc.gov/hiv/topics/surveillance/%20resources/factsheets/prevalence.htm
http://www.cdc.gov/hiv/topics/surveillance/%20resources/factsheets/prevalence.htm
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others to HIV were rare.137 Many AIDS support groups talk about criminal liability 

associated with undisclosed sexual activities.138 Post-test counseling services often 

educate people tested for HIV about the possibility of criminal prosecution for 

engaging in prohibited sexual activities.139 However, none of these communication 

channels are reported to discuss tort liability associated with HIV exposure. Under 

these circumstances, if at-risk individuals are not familiar with criminal law, it is even 

less likely that they are aware of tort law. 

Empirical research shows that people seem to have very limited understanding of the 

rules of criminal law. Scott Burris and his colleagues interviewed 490 people at 

elevated risk of HIV infection: About half of the respondents were from a state with a 

criminal statute, and the other half were from a state without a criminal statute.140 

Although most survey participants held a moral conviction that it is wrong to expose 

others to HIV, living in a state with a criminal statute had no influence on their 

reported sexual behavior.141 Residence in a state with a criminal statute was also not 

associated with their beliefs that the law requires HIV-positive individuals to take 
                                                           
137 The search results contained less than ten newspaper articles about tort lawsuits that involved sexual 
exposure of HIV. Mostly, tort lawsuits were brought against health care providers, health care institutions, 
business entities, and governments.  
138 Carol L. Galletly, Wayne DiFranceisco, Steven D. Pinkerton, HIV-Positive Persons' Awareness and 
Understanding of Their State's Criminal HIV Disclosure Law, 13 AIDS BEHAV. 1262, 1265 (2009) 
(reporting that HIV-diagnosed individuals received information about HIV criminal laws mostly from 
HIV support groups, AIDS service organization, and HIV related reading materials).  
139 Id. The SERO Project also found that more than one out of four survey participants who were tested 
for HIV (26.8%) were counseled about the possibility of prosecution for undisclosed sexual activity 
(THE SERO PROJECT: NATIONAL CRIMINALIZATION SURVEY, PRELIMINARY RESULTS 8 (July 25, 2012)).  
140 Scott Burris, Leo Beletsky, Joseph Burleson, Patricia Case & Zita Lazzarini, Do Criminal Laws 
Influence HIV Risk Behavior? An Empirical Trial, 39 ARIZ. ST. L.J. 467 (2007) [hereinafter Empirical 
Trial]. 
141 Id. at 497-99. 
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precautionary measures or disclose HIV-positive status before engaging in a sexual 

activity.142 The researchers hence concluded that having an HIV-specific law did not 

significantly influence people’s perception of the law or their sexual behavior. 

Researchers have also completed empirical studies on this topic in the context of the 

United Kingdom where reckless transmission of HIV is criminally prohibited. In a 

study, trained interviewers conducted in-depth interviews with 42 homosexually active 

respondents whom community-based agencies in England and Wales recruited.143 The 

results show that misconception of the law was prevalent even among those who 

understood the core elements of Section 20 of the Offences Against the Person Act 

1861—the basis for criminally charge sexual transmission of HIV. Most participants 

held substantial misunderstanding about the law, such as thinking that sexual 

transmission between men is not punishable under the law. Even for those respondents 

who answered that they had attended information events at HIV community regarding 

criminal prosecution or had read press coverage of criminal cases in some detail, such 

misunderstanding of criminal law was identified. Another report presented the results 

from the 2006 Gay Men’s Sex Survey conducted in the United Kingdom in 2006. The 

sample consists of 12,155 men who had sex with a man in the last year and/or had a 

non-heterosexual sexual identity. Survey questionnaires included descriptions of the 

criminal law in the United Kingdom and asked whether the survey participant was 
                                                           
142 Id. at 497-98. 
143 Bourne, Adam, Catherine Dodds & Matthew Weait, Responses to criminal prosecutions for HIV 
transmission among gay men with HIV in England and Wales, 17(34) REPRODUCTIVE HEALTH MATTERS 
135 (2009). 
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aware of this law. The descriptions of the law that the survey questionnaire asked about 

were: “People with HIV have been imprisoned in the United Kingdom for passing their 

infection without intending to do so,” and “No one has been imprisoned in the United 

Kingdom simply for exposing someone else to HIV during sex (where infection did not 

occur).” For the first statement, 77.6% respondents answered that they did not know, 

was not sure, or did not understand the statement. For the second one, 77.8% answered 

so.144  

These study results indicate that at-risk individuals are not likely to be fully informed 

of tort law placing financial liability for exposing others to HIV. People might think 

that people who expose others to HIV unwillingly should bear liability, because their 

conduct is morally wrong.145 However, such a moral intuition-based understanding of 

law is not based on an accurate understanding of the actual rules of tort law.  

Given the intricacy of the elements of tort liability, at-risk individuals could have such 

difficulties in understanding what liability they could bear for their actions. For 

example, the culpable mental state conditions of tort liability are complicated to 

understand for people without a legal background. The definition of intent for each 

                                                           
144 PETER WEATHERBURN, FORD HICKSON, DAVID REID, KATHIE JESSUP & GARY HAMMOND, MULTIPLE 
CHANCES FINDINGS FROM THE UNITED KINGDOM GAY MEN’S SEX SURVEY 2006 38 (Apr. 2008)). 
145 Accumulated research evidence indicates that people tend to believe the law is what they believe to 
be right and just. Paul H. Robinson & John M. Darley, Does Criminal Law Deter? A Behavioural 
Science Investigation, 24(2) OXFORD J. LEGAL STUD. 173, 176 (2004); John N. Darley, Catherine 
Sanderson & Peter LaManita, Community Standards for Defining Attempt: Inconsistencies With the 
Model Penal Code, 39 AM. BEHAV. SCIENTIST 405, 419-20 (Feb. 1996) (hereinafter “Defining Attempt”); 
John M. Darley, Citizens' Sense of Justice and the Legal System, 10(1) CURRENT DIRECTIONS IN 
PSYCHOLOGICAL SCIENCE 10 (Feb. 2001); Empirical trial, supra note 140, at 503. 
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cause of action differs and is abstract. Knowing misrepresentation of HIV status could 

entail financial liability, but it is not clear when an HIV-positive person is regarded to 

have knowledge of his or her infection, because courts sometimes impute knowledge of 

HIV infection even when the person does not have actual knowledge of HIV-positive 

status.146 Behavioral components of tort liability are also opaque enough. What 

behavior does the law consider to be extreme and outrageous for establishment of 

liability for intentional infliction of emotional distress? What information does the law 

require a sex partner to disclose to the other partner to avoid liability for fraud; is it 

limited to the sex partner’s health condition, or does it extends to every possible piece 

of information that could alert the other partner about HIV infection risk? It is not 

surprising that at-risk individuals without legal education do not fully understand 

technicalities of the law.  

Some studies have found that tort law could incentivize economic actors, such as 

corporations, to act in a certain way, but these findings cannot be directly applied to at-

risk individuals’ behavioral decisions.147 Business decisions are based on rational, 

systematic, and professional approaches to making profit and preventing loss. 

Sexuality is, on the other hand, one of numerous decisions that ordinary people make 

                                                           
146 See infra Section 4.3.2. 
147 For example, empirical studies have found that insurance companies shape business decisions based 
on the incentives relevant law provides. Drucilla K. Barker, The Effects of Tort Reform on Medical 
Malpractice Insurance Markets: An Empirical Analysis, 17(1) J. HEALTH POL. POL’Y & L. 143 (1992) 
(examining how tort law reform affected medical malpractice insurance industry); Born, Patricia H. & 
Viscusi, W. Kip, Damages Caps, Insurability, and the Performance of Medical Malpractice Insurance, 
71(1) J. RISK & INS. 23 (2005) (assessing the effects of medical malpractice reforms regarding the 
damages levels and the degree to which these damages are insurable). 



4-48 

 

 

 

 

spontaneously in the course of their daily lives, like their decisions about what to eat 

for lunch and when to sleep. Drug use is also driven by strong physical and 

psychological desire and chemical dependence. People make business decisions and 

sexual or drug use decisions through such a fundamentally different process. In 

addition, many business entities mobilize resources to plan their strategies to prevent 

being involved in a lawsuit, while at-risk individuals have significantly less capacity to 

plan and prepare their actions to avoid legal liability. Given such differences, the 

findings of studies examining business decisions cannot be directly applied to at-risk 

individuals’ risky behavior.  

When at-risk individuals are not fully informed of tort liability associated with HIV 

exposure, tort law cannot play the role of deterrence by increasing the expected cost of 

the act. Deterrence by tort liability can work only when the actor decides not to act in a 

certain way because the price of the action—financial liability—exceeds the marginal 

benefit of the action.148 In this context, tort law is more than likely to fail in providing 

effective deterrence to HIV-exposing behavior.  

4.3.2 Lack of predictability in tort law: Exactly who should have known that they 
have HIV under current tort law? 

Tort law can confirm and reinforce the desired norm of behavior only when it clearly 

sets out the predictable rules for people to follow. However, in the context of HIV 

exposure, tort law fails to provide plain, consistent rules. To illustrate this point, this 
                                                           
148  ANDREW ASHWORTH, PRINCIPLES OF CRIMINAL LAW 16-17 (5th ed. 2006); VALERIE WRIGHT, 
DETERRENCE IN CRIMINAL JUSTICE: EVALUATING CERTAINTY VS. SEVERITY OF PUNISHMENT 1-3 (2010). 
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paper examines the way courts have imputed HIV-positive people’s knowledge of HIV 

infection in various types of tort cases.  

In both intentional tort and negligence claims, one of the central elements is whether 

the defendant knew his or her HIV-positive status. Tort law places financial liability 

for battery, fraud, and intentional infliction of emotional distress when an HIV-positive 

individual knowingly behaved in a way that violates the law.149 The law imposes 

negligence liability on defendants when they failed to exercise due care to prevent 

others from acquiring HIV or caused them to fear acquiring HIV, even when these 

individuals knew about their infection.150   

When deciding whether the defendant had knowledge of his or her HIV-positive status, 

courts have reviewed whether the person had either actual or constructive knowledge 

of his or her HIV infection. When an HIV-positive person received an HIV-positive 

test result, the law regards the person to have actual knowledge of his or her HIV 

infection.151 When the person did not have HIV-positive test result but was able to 

foresee that he or she could harm others with HIV, courts have regarded that the person 

was on constructive notice of HIV. Under the law, these people have the same legal 

                                                           
149 See supra Section 4.2.1.1, 4.2.1.2, and 4.2.1.3. 
150 See supra Section 4.2.2. 
151 J.B., 835 F.Supp. at 797; Robinson, 213 B.R. at 758; C.A.U., 438 N.W.2d at 443; Faya, 620 A.2d at 
333; Johnson, 817 F.Supp. at 1387; Kerins, 27 Cal.App.4th at 1072; Plaza, 211 A.D.2d at 118.  



4-50 

 

 

 

 

duty as people with actual knowledge of HIV infection, because these people had a 

reason to predict they could harm others and prevent the harm.152   

Although foreseeability of harm is the fundamental reason for imputing knowledge of 

HIV,153 the imputation standards that courts have provided are often far-removed from 

this fundamental principle. As discussed in this part of the paper, courts have imputed 

knowledge of HIV infection in an overbroad range of cases. Even when at-risk 

individuals were not able readily to foresee harming others with their HIV, courts have 

regarded that these individuals were on constructive notice of their infection. In 

addition, standards that many courts have repeatedly used to decide whether the person 

was able to foresee infecting others with HIV are so fuzzy and general that they lack 

clarity. As a result, even if at-risk individuals are aware of tort law that imputes 

knowledge of HIV infection, they cannot clearly figure out when the law regards them 

to be on duty of care based on constructive knowledge of HIV infection. Such a blurry 

and confusing law is unlikely to provide effective deterrence against violating the law. 

4.3.2.1 Concept of constructive knowledge 

The concept of constructive knowledge is well-illustrated in Doe v. Johnson. In that 

case, the plaintiff woman claimed compensation based on the theories of fraud and 

negligent transmission of HIV.154 She argued that the defendant had neither taken a 

                                                           
152 See supra note 72.  
153 Id. 
154 Johnson, 817 F.Supp. at 1393. 
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precautionary measure nor informed her of his HIV-positive status, violating his duty 

of care under the law of fraud and negligence. The Doe Court first noted that the 

defendant did not have actual knowledge of his infection when he had intercourse with 

the plaintiff. The Court, therefore, moved on to decide whether the defendant was on 

constructive notice of his HIV. The Court looked for circumstantial factors that could 

have alerted the defendant that he might be carrying HIV, such as health problems 

related to HIV infection or his knowledge of other sex partner’s HIV-positive status. 

Because the plaintiff could prove neither of these circumstances, the Court determined 

that the defendant did not have constructive knowledge of HIV infection. The Court 

held that the defendant, who had neither actual nor constructive knowledge of his HIV 

infection, did not make a knowing representation of his HIV status nor violate his duty 

to protect the plaintiff from HIV. 

4.3.2.2 Lack of predictability in the standards to impute knowledge of HIV infection 

The fundamental reason why courts impute knowledge of HIV infection is that a 

person who could foresee harming others could and should prevent harming others.155 

However, some courts have strayed away from this fundamental reason for imputing 

knowledge of HIV infection and imputed knowledge of HIV infection even when the 

person was not able readily to foresee harming others with his or her HIV. In 

Baranowski v. Torre, for example, the plaintiff sued the defendant for fraud, intentional 

                                                           
155 See supra note 72. 
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and negligent infliction of emotional distress after they terminated their homosexual 

relationship.156 The plaintiff argued that the defendant had had a previous sex partner 

who allegedly had died of AIDS, but the defendant concealed the fact from the plaintiff. 

The Court sided with the plaintiff, stating that the defendant should have informed the 

plaintiff of the HIV infection risk.157 There was no record indicating that the defendant 

was HIV-positive or that the defendant and his previous sex partner had engaged in 

unprotected sexual relationships. There was also no allegation that the plaintiff and the 

defendant had unprotected intercourse. These circumstantial factors are important in 

deciding the foreseeability of harm, because, if the defendant had had only protected 

sexual relationships with the previous partner, the defendant is actually at a minimal 

risk of HIV infection and, therefore, should not be expected to foresee that his sexual 

activity could harm the plaintiff.158 Having had an HIV-positive sex partner could 

alarm the defendant about HIV infection, but this factor alone is insufficient to 

conclude that the defendant was able readily to foresee that he could harm others by 

passing on his HIV. This factor does not even tell whether the defendant had HIV. The 

Court did not, however, consider these facts and decided that the law placed the duty of 

care on the defendant simply because his other sex partner was HIV-positive.     

                                                           
156 Baranowski, 1991 WL 240460.  
157 Id.  
158 According to previous studies, condom use reduces the likelihood of transmission to as low as 96%. 
CDC, CONDOM FACTSHEET IN BRIEF, http://www.cdc.gov/condomeffectiveness/brief.html (last revised 
on Apr. 11, 2011); Karen R. Davis & Susan C. Weller, The Effectiveness of Condoms in Reducing 
Heterosexual Transmission of HIV, 31(6) FAM. PLANNING PERSP. 272-79 (1999). This study surveyed 25 
published studies that investigated the efficacy of condom use between heterosexual partners. This study 
reports that condom's effectiveness at preventing HIV transmission is generally estimated to be 87%, 
ranging between 60% and 96%.  

http://www.cdc.gov/condomeffectiveness/brief.html
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Plaza v. Wisser is another good example of the judiciary imputing knowledge of HIV 

infection of a person who did not have a sufficient reason to know about his infection. 

There, the Supreme Court of New York held that knowledge of a previous sex 

partner’s promiscuity puts one on constructive awareness of HIV infection.159 The case 

involved a homosexual plaintiff, who alleged that he contracted HIV as a result of 

having had sexual relations with the decedent. In the beginning of their relationship, 

the decedent allegedly denied having had another homosexual partner before he met 

the plaintiff. When the decedent found out that he was HIV-positive, however, he 

confessed to the plaintiff that he had had another sex partner who was a “very wild, 

promiscuous, person.”160 It was not proven whether that previous partner had HIV. 

After the decedent died, the plaintiff brought a lawsuit for compensation based on 

battery, fraud, and negligence against the estate of the decedent—the defendants. The 

defendants filed a motion to dismiss on the ground that the plaintiff failed to prove that 

the decedent knew or had a reason to know of his infection before he was diagnosed to 

be HIV-positive. Denying the motion to dismiss, the Court observed that, since the 

decedent knew that his previous partner had had a promiscuous lifestyle, not HIV, he 

had a reason to know of his own infection.  

 

 

                                                           
159 Plaza, 211 A.D.2d 111.  
160 Id. at 118-19. 
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4.3.2.3 Lack of clarity in the standards courts have used frequently 

Another problem with the standards that courts have used to impute knowledge of HIV 

infection is that they are too general, making it difficult to predict who is on 

constructive notice of HIV infection. Many courts have imputed knowledge of HIV 

infection when the person has a health problem associated with HIV infection or the 

person had a sex partner who was known to be HIV-positive.161 Courts have not, 

however, provided any further details about these standards. By looking at these rules, 

at-risk individuals cannot get a clear sense of when they are on constructive notice of 

their HIV-positive status.  

First, consider the cases in which the courts imputed knowledge of HIV infection when 

the person had health problems. Courts have stated that health signals related to HIV 

infection should put one on constructive notice of HIV infection. Courts have, however, 

not given any clue about the kind and degree of symptoms that put at-risk individuals 

on constructive notice of HIV infection.162 The early signs of HIV infection are often 

obscure and non-specific. They may resemble a host of other more benign conditions, 

such as fatigue or weight loss.163 As a result, the presence of early symptoms of HIV 

infection does not necessarily provide an adequate caution of HIV infection to those 

infected, making it difficult to determine when they should be regarded to have known 

about their HIV. Before using this standard, courts should consider this nature of the 
                                                           
161 Johnson, 817 F.Supp. at 1393; John B., 38 Cal. 4th at 1193; Plaza, 211 A.D.2d at 118-19.  
162 Id. 
163 Schulman, supra note 72, at 990. 
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early symptoms of HIV infection and should provide specific and predictable standards 

for people to consider.  

Many courts have, in fact, indicated the difficulties in judging one’s HIV-positive 

status from health signals. In Delay v. Delay, for example, where the wife sued the 

husband for having represented himself as HIV-free to her while in fact he was HIV-

positive, the key issue was whether the husband knew that he carried HIV. The Court 

noted that he had experienced “minor health problems … that indicate he was then HIV 

positive.”164 Nevertheless, the Court did not impute his knowledge of HIV infection 

from his health condition, because the doctors he had consulted had not suggested that 

he was HIV-positive.165 This decision implies that, without the help of a medical expert, 

it could often be difficult for an ordinary person to decide whether he or she caught 

HIV based on health signals of infection.  

The Supreme Court of California’s ruling in John B. v. Superior Court follows in the 

same vein. In that case, the plaintiff’s wife sought discovery of her husband’s sex 

history to find out whether he had constructive notice of his HIV infection. In allowing 

discovery of the defendant’s prior sexual history in part, the Court stated that the 

evidence that the defendant had “had symptoms consistent with HIV infection may be 

insufficiently distinctive to indicate HIV infection by itself,” but, together with the 

alleged fact that he had engaged in a risky sexual relationship, which the discovery 

                                                           
164 Delay, 707 So.2d at 401. 
165 Id. 
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process might reveal, the court could impute his knowledge of HIV infection.166 This 

decision implies that health symptoms alone might provide a weak signal about HIV 

infection and, therefore, additional evidence might be necessary to draw the conclusion 

that the person had a reason to know about HIV infection. In this regard, the health 

signal standard that courts have used does not provide a clear-cut rule to actors 

regarding when they bear a duty of care based on constructive knowledge of HIV 

infection. 

In addition to the health symptoms standard, the previous sex partner’s HIV-positive 

status is also a blurry, general standard that does not provide clear guidance. Is the sex 

partner someone with whom the person had a risky sexual relationship recently? Or 

does it extend to those with whom the person engaged in intercourse 10 or 20 years 

ago? Is the prior sex partner limited to a partner of unprotected vaginal or anal 

intercourse? Or does it include a partner of oral sex? What if the person practiced safer 

sex with an HIV-positive partner? Safer sex using condom is medically proven to have 

a minimal risk of HIV transmission.167 Should this fact be considered? Because the 

term sex is very broad, clear and detailed rules are necessary to guarantee some kind of 

predictability to actors, which courts have failed to provide.   

Applying these broad, general standards, different courts have imputed knowledge of 

HIV infection in different ways, creating confusion about when a person should be 

                                                           
166 John B., 38 Cal. 4th at 1193.  
167 See supra note 158. 
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accountable for neglecting his or her duty of care.168 One commentator even noted that 

determining whether a defendant has constructive notice of his or her illness is “fraught 

with difficulty at best and purely speculative at worst.”169 When law does not articulate 

clear, plain rules about who bears a duty of care under what circumstances, the law 

evidently fails to suggest desired standards of behavior to actors. In this context, tort 

law is likely to fail in providing an effective behavioral guidance to at-risk individuals.   

4.3.3 Concentration of tort lawsuits against wrong targets  

Tort liability, as it stands, is not likely to contribute to containing the HIV epidemic, 

because tort lawsuits mainly involve conduct that is not a predominant mechanism of 

new HIV infections. This part of the paper discusses (1) how lawsuits are concentrated 

on targeting the wrong group of defendants; (2) why lawsuits are so concentrated on 

the minor portion of the epidemic drive; and (3) why such lawsuits are not likely to 

deter risky sexual activities of at-risk individuals. 

4.3.3.1 A high volume of tort cases involving incidents that are not primary 
mechanisms of HIV transmission 

The CDC estimates that over 99 percent of new HIV infections in the United States 

have occurred as a result of risky sexual activity or sharing of needles among 

IDUs.170 HIV transmission through needle pricking injury, biting and spitting, and 

                                                           
168 Johnson, 817 F. Supp. at 1389.  
169 Matthew Seth Sarelson, Toward a more balanced treatment of the negligent transmission of sexually 
transmitted disease and AIDS, 12 GEO. MASON L. REV. 481, 494 (2003).  
170 See supra note 135.  

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=817+F.+Supp.+1382
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being treated by an HIV-positive health care provider altogether comprise less than one 

percent of new HIV cases. Therefore, as one court observed, even if all possible HIV 

transmission from a health care worker to a patient were entirely prevented, the public 

health burden would be reduced only “infinitesimally.”171 

Yet, an overwhelming majority of tort lawsuits have been brought against physicians, 

dentists, clinics, hospitals, employers, companies, and restaurants.172 As reviewed in 

Section 4.2.2.2.3, a myriad of court decisions addresses liabilities of these defendants 

for alleged exposure of HIV through non-sexual means, such as being pricked by a 

used needle, having had food with a blood stain on it, and having picked up a substance 

like a used condom. On the other hand, there are only a handful of court decisions 

addressing legal issues related to sexual exposure of HIV on Westlaw and 

LexisNexis.173 More importantly, not a single case is found involving HIV exposure 

thorough needle sharing among IDUs. The scarcity of tort lawsuits involving the 

                                                           
171  LAWRENCE O. GOSTIN, THE AIDS PANDEMIC: COMPLACENCY, INJUSTICE, AND UNFULFILLED 
EXPECTATIONS 220 (2003) [hereinafter Pandemic]. The risk of HIV transmission from a health care 
worker to a patient is negligible. A Florida dentist infected six of his patients in 1990, but other than 
those incidents, there is no documented case of HIV transmission that occurred from a health care 
provider to a patient; this result is based on the CDC’s analysis of HIV test results for more than 22,000 
patients of 63 HIV-infected health care workers (Id. at 221). 
172 For example, see supra note 120 for the list of cases that involve a needle pricking injury or 
treatment by an HIV-positive health care provider. Compare it with the cases cited in discussing battery 
(supra Section 4.2.2) or fraud (supra Section 4.2.3) which often involve sexual exposure of HIV. It is 
evident that a great majority of lawsuits are filed against health care providers and institutions, rather 
than sex partners.  
173 See the limited number of cases cited in the battery or fraud section. Only a little more than a handful 
of cases discusses tort liability for exposing others to HIV through sexual means: Brzoska, Kerins, 
K.A.C., Delay, Neal, Robinson, Aetna Casualty, Johnson, Martinez, Baranowski, Dilling, J.B., Petri, and 
Doe.  
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primary mechanisms of HIV infections—risky sexual activity or sharing of needles 

among IDUs—manifests how lawsuits are targeting the wrong group of defendants. 

4.3.3.2 Reasons for the concentration of tort lawsuits involving incidents with a 
minimal risk of HIV transmission 

The concentration of lawsuits for compensation is likely to be attributable to high 

litigation costs that a prospective plaintiff needs to bear and the low possibility of 

receiving court-ordered compensation as explained later in this section. In the United 

States, a party bringing a lawsuit is responsible for his or her own costs of litigation, 

even if the party wins.174 Litigation costs in the United States are so notoriously high 

that they place a heavy financial burden upon those considering a lawsuit.175 In 2005, 

Carroll and fellow researchers reported that the ratio of defense legal fees and expenses 

to the total litigation expenditures for asbestos suits was 31 percent.176 In another study, 

researchers analyzed tort litigation costs using the Texas Department of Insurance 

Commercial Liability Insurance Closed Claim database from 1988 to 2004.177 Insurer 

                                                           
174 The “American rule” is that both the winning party and losing party is responsible for its own 
attorney fees. This rule leads to the result that the plaintiff who prevails in the lawsuit might still not be 
fully compensated because costs of attorney fees and other litigation expenses should be deducted from 
the compensation he or she gains. Dobbs, supra note 4, at 38.  
175 Preparation for a trial consumes a large amount of a lawyer’s time and entails expenses to find and 
learn from experts and plan their testimonies. If the case does not settle and proceeds to a trial, litigating 
parties should expect additional costs. Such high costs of litigation are one of the reasons why many 
cases are settled before trial. Dobbs, supra note 4, at 32.  
176 CARROLL, STEPHEN J., DEBORAH HENSLER, JENNIFER GROSS, ELIZABETH M. SLOSS, MATTHIAS 
SCHONLAU, ALLAN ABRAHAMSE & J. SCOTT ASHWOOD, ASBESTOS LITIGATION (2005). A RAND report 
also found that claimants received about 42 cents of every dollar spent on asbestos litigation. Another 31 
cents went to defense costs, and 27 cents to the plaintiffs’ attorney fees and other related costs (RAND, 
ASBESTOS LITIGATION COSTS, COMPENSATION, AND ALTERNATIVES 1 (2005)). 
177 Joni Hersch & W. Kip Viscusi, Tort Liability Litigation Costs for Commercial Claims, 9(2) AM. L. 
ECON. REV. 330 (2007). 
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costs to defend claims when a suit was filed averaged $35,000 per claim in 2004 

dollars, which corresponds to 18% of total expenditures.  

Plaintiffs in HIV cases not only bear such a heavy economic burden to initiate a lawsuit, 

they also face the possibility that defendants will not pay the judgments that the 

plaintiffs hope to win, considering that HIV has been a disease of economically 

disadvantaged groups in the United States. For example, while African-Americans 

represent approximately 14 percent of the total population, African-Americans 

accounted for 44 percent of all new HIV infections in 2009.178 Hispanics, representing 

approximately 16 percent of the total population in the United States, accounted for 20 

percent of all new HIV infections in 2009.179 Consequently, lawsuits involving HIV 

exposure through sexual activity or sharing of needles are likely to involve HIV-

positive defendants who are members of these economically disadvantaged groups and 

do not have the economic capacity to pay judgments rendered against them.  

Considering the high costs of litigation and the low expectation of recovery, it is very 

possible that prospective plaintiffs hesitate about filing lawsuits against HIV-positive 

                                                           
178 The HIV infection rate among blacks in 2009 was almost eight times as high as that of whites (69.9 v. 
9.1 per 100,000). There was no statistically significant change in overall HIV incidence from 2006 to 
2009 among blacks (21,200 in 2006, 23,400 in 2007 and 21,900 in 2008) (CDC, CDC FACT SHEET: 
ESTIMATES OF NEW HIV INFECTIONS IN THE UNITED STATES, 2006–2009 4 (Aug. 2011), 
http://www.cdc.gov/nchhstp/newsroom/docs/HIV-Infections-2006-2009.pdf). 
179 The HIV infection rate among Hispanics in 2009 was three times as high as that of whites (26.4 v. 
9.1 per 100,000). Overall, there was no statistically significant change in HIV incidence from 2006 to 
2009 among Hispanics (9,000 in 2006, 11,200 in 2007 and 9,000 in 2008) (Id. at 5). The rate of new HIV 
infection among Hispanic men was more than double that of white men, and the rate of new HIV 
infection among Hispanic/Latina women was nearly four times that of white women (CDC, 
Subpopulation Estimates from the HIV Incidence Surveillance System—United States, 2006, 57(36) 
MMWR (2008), available at http://www.cdc.gov/mmwr/preview/mmwrhtml/mm5736a1). 
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sex partners and drug users. Instead, individuals have brought lawsuits mostly against 

restaurants, hospitals, employers, physicians, and dentists, who have deep pockets or 

available liability insurance and may even be willing to offer lucrative settlements to 

avoid costly lawsuits. 

4.3.3.3 Failure of tort law to provide disincentive for HIV exposure  

As reviewed in Section 4.2.2.2.3, cases involving HIV-positive sex partners are limited 

in number, and no case is available that discussed an IDU’s tort liability for exposing 

others to HIV. In contrast, in a high volume of HIV cases, plaintiffs have sought to 

recover against restaurant owners, hospitals, health care providers, or the 

government.180 The most common cause of action in these cases is negligent infliction 

of emotional distress. In these cases, plaintiffs seek to recover compensation for their 

mental anguish resulting from exposure to HIV;181 HIV infection was rarely the harm 

for which the plaintiffs sought compensation.  

This type of lawsuit might encourage business entities, health care providers, and so on 

to pay closer attention to protect their clients and patients from fearing HIV infection, 

but such efforts are not likely to lead sex partners and IDUs to take measures to prevent 

HIV infection. Since HIV is transmitted predominantly through sexual activities and 

sharing needles for intravenous drug use, incentivizing business entities, health care 

                                                           
180 See supra note 120, 125.  
181 Id. 



4-62 

 

 

 

 

providers, and so on to prevent HIV exposure is unlikely to bring improvement in HIV 

prevention.  

Moreover, these lawsuits are not even likely to lead business entities and health care 

providers to prevent HIV infection, since the majority of lawsuits have been filed for 

fear of being exposed to HIV, rather than actual exposure to HIV.182 Courts have 

acknowledged the legal duty to prevent making others fear HIV contraction; courts 

have held that the duty of care extends from preventing HIV exposure to preventing 

fear of HIV exposure.183 These lawsuits could incentivize relevant institutions and 

individuals to prevent an incident that makes people fear HIV infection. However, 

preventing the fear of being exposed to HIV does not actually mean preventing actual 

exposure to HIV; those are two very different tasks. Successful prevention of fear of 

getting exposed to HIV will not significantly slow the spread of HIV.  

Instead of deterring at-risk individuals from engaging in risky activities that transmit 

HIV, these lawsuits are likely to use limited social resources to chase after deep pockets 

for lucrative judgments. Time and financial resources that society spends on lawsuits 

brought against an extremely small portion of the driving force of the HIV epidemic 

can result in the loss of an opportunity to make effective public health interventions to 

prevent new incidents of HIV infection. 

                                                           
182 See Section 4.2.2.2 for a number of cases where the plaintiffs sued for compensation for their fear of 
contracting HIV, not their infection with HIV.  
183 See Section 4.2.2.2.2. 



4-63 

 

 

 

 

4.4 Summary  

In conclusion, current tort law is not likely effectively to deter at-risk individuals from 

exposing others to HIV. Individuals at high risk of HIV infection are not likely to be 

familiar with tort law. It is highly probable that they do not understand the legalese of 

tort liability associated with HIV exposure and hence do not know when they could 

bear financial liability for exposing others to HIV or for making others fear being 

exposed to HIV. If at-risk individuals are ignorant of tort law, the law cannot 

incentivize them to comply with its rules of behavior. The current tort law also fails to 

provide predictable and clear rules about who bears the duty of care. For example, tort 

law does not provide a consistent rule about when the law regards a person to be on 

constructive notice of HIV infection. The law also fails to provide sufficient details 

about the standards that it uses to impute knowledge of HIV infection. It is unlikely 

that at-risk individuals without legal training will understand when they have a reason 

to know of their infection. In addition, tort lawsuits are mainly brought against 

companies, institutions, and health care providers who play a minimal role in 

continuing the epidemic. Such lawsuits are unlikely to provide deterrence to sex 

partners and IDUs who are accountable for over 99% of new infections in the United 

States.184 

                                                           
184 See supra note 135.  



4-64 

 

 

 

 

This study alone is not sufficient to conclude that tort law does not have any impact on 

HIV prevention. The law might have other influences, such as increasing stigma 

against HIV-positive individuals or deterring HIV testing of at-risk individuals. In fact, 

the judiciary has made decisions that support the public’s misunderstanding of HIV 

that permeates in society, instead of demystifying it.185 Because misperception 

surrounding HIV is the source of stigma, such decisions might reinforce social stigma 

against HIV-positive individuals.186 In addition, courts have broken confidentiality 

protection of defendants’ HIV information based on public policy reasons, such as 

                                                           
185 A good example of judicial endorsement of the public’s misperception of HIV is a series of AIDS 
phobia cases, where courts have determined the reasonableness of fear based on a plaintiff’s subjective 
understanding of HIV. Discussing the compensability of harm, some courts have adopted the public’s 
misunderstanding of HIV as a standard of reasonableness of fear. See Castro v. New York Life Insurance 
Co. Castro, 153 Misc.2d at 6 (where the plaintiff maintenance worker brought a lawsuit against the 
company after he had been pricked by a discarded hypodermic needle in an office the company owned, 
even though he could not offer any evidence of HIV infection or any proof that the needle was 
contaminated with HIV. The Supreme Court of New York County held that the plaintiff was not 
required to prove actual or probable exposure to HIV. The court held that the plaintiff’s fear was 
reasonable because any reasonable person stuck by a used and discarded hypodermic needle from which 
blood was apparently drawn could develop a fear); Ornstein, 10 N.Y.3d at 8-10 (where the plaintiff 
sought for compensation for emotional distress she suffered after she was pricked by a used needle. The 
plaintiff sought compensation for the entire over two-year period since the pricking incident, during 
which period she tested negative for HIV. The defendant provided reliable statistical evidence which 
demonstrated that the risk of HIV being transmitted six months after exposure was highly unlikely. But 
the court did not accept this argument, stating that no matter how reliable the statistics are, if the plaintiff 
did not know about these statistics, she could still claim emotional distress resulting from her ignorance. 
The court also stated that the plaintiff’s emotions could not “be removed from the damages equation” in 
negligent infliction of emotional distress claims); Madrid, 923 P.2d at 1161-62 (where the Supreme 
Court of New Mexico affirmed the Court of Appeals’ decision of reserving the summary judgment 
entered in favor of the defendant employer. In this case, the employee had open cuts on her hand when a 
bag containing medical samples leaked and bloody fluid splashed on her. Tests later revealed that the 
blood samples were HIV-negative, and she claimed for compensation based on her fear of having 
contracted HIV through the incident. In this case, the employer contended that “[a] fear of AIDS 
stemming from exposure to a substance that does not contain the AIDS virus has no more rational 
medical basis than does a fear of occupying living quarters formerly occupied by an AIDS patient.” The 
Court rejected this claim, stating that a fear of a person who had been exposed to blood through open 
wounds cannot be irrational while a fear of a person living in the same quarters with an AIDS patient is).  
186 Gregory M. Herek, John P. Capitanio & Keith F. Widaman, HIV-Related Stigma and Knowledge in 
the United States: Prevalence and Trends, 1991-1999, 92(3) AM. J. PUB. HEALTH 371, 371 (Mar. 2002). 
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providing plaintiffs with information relevant to their civil claims and protecting life 

from the dangers of HIV.187 Such weakness of the confidentiality protection afforded 

to HIV test results could lead at-risk individuals to shun HIV testing. However, 

considering that at-risk individuals are not likely to be well informed of the law, these 

possible negative impacts of tort law remain questionable and require future research 

efforts to verify the impacts empirically.  

                                                           
187 See supra note 92.  
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5 Guidance for future research efforts 

This paper finds that two primary bodies of law that establish rules about behavior that 

exposes others to HIV might not exert as significant influence on HIV prevention as 

claimed. As for criminal law, public health experts and advocacy groups have strongly 

criticized the criminalization of HIV exposure because it might hamper HIV prevention 

efforts.1 One of the main reasons for this criticism is that at-risk individuals could 

hesitate to learn their HIV status through HIV testing because they fear the possibility 

of punitive sanctions for knowingly exposing others to HIV. 2 In fact, empirical studies 

have identified the fear of criminal prosecution as a possible deterrent to HIV testing.3 

However, the results of the empirical analysis in this study failed to find support for 

this claim; the residence in states with HIV-specific criminal statutes was not 

associated with fewer number of at-risk individuals reporting to have been tested for 

HIV in the past one year.  

However, the conclusion that criminal laws might not exert a significant influence on 

HIV prevention should be made with caution as the results of regression also indicate 

                                                           
1 See infra Section 2.5.2. 
2 Lowbury, Ruth & George R. Kinghorn, Criminal prosecution for HIV transmission, 333(7570) BMJ 
666, 667 (2006). 
3 For empirical studies, see C Dodds & P Keogh, Criminal prosecutions for HIV transmission: people 
living with HIV respond, 17 INT’L JOURNA STD & AIDS 315, 317 (2006) (where researchers conducted 
focus-group interviews of 125 participants. When asked about respondent’s positions on criminalization, 
some of them expressed concerns about criminalization working as a deterrence to HIV testing); 
Klitzman, R., Kirshenbaum, S., Kittel, L., Morin, S., Daya, S., Mastrogiacomo, M., & Rotheram-Borus, 
M. J., Naming names: perceptions of name-based HIV reporting, partner notification, and 
criminalization of non-disclosure among persons living with HIV, 1(3) SEXUALITY RESEARCH & SOC. 
POL’Y 38, 49-50 (2004) (where the survey participants expressed their fear that criminalization of HIV 
exposure might deter people from being tested). 
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that adoption of a new HIV-specific criminal law and intense media coverage of 

criminalization together are associated with less HIV testing of at-risk individuals. 

These results indicate that HIV testing decisions could be affected by an unobserved 

factor related to frequent media coverage of criminalization. For example, media 

reporting of HIV-specific statutes could have increased social stigmas against HIV-

positive individuals, making at-risk individuals hesitant to come forward for HIV 

testing. It could also be that media reporting increased at-risk individuals’ awareness of 

the law, thereby making them fear the subsequent use of their HIV test results against 

them in criminal courts.  

As this research study does not provide information about the mechanism between 

these factors, future research efforts to further explore the dynamics surrounding HIV 

criminalization, media coverage of the topic, and HIV testing behavior would be 

necessary. To understand this dynamic, it would be necessary to investigate people’s 

perception of the law and its impact on HIV testing decisions. Stigma could be an 

important determinant of HIV testing decisions, but has not been reflected in this study 

because measuring stigma is a highly complicated task. A future empirical study that 

uses an index to assess the degree of stigma and its relationship with HIV 

criminalization, media coverage, and HIV testing would likely provide meaningful 

results.  
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As for tort law, courts have expressed their expectations that tort liability would deter 

risky behaviors that spread HIV in society.4 However, tort law is not likely to serve this 

role effectively due to several features of the law.5 People might not be well informed 

of the law to take it into consideration; even if people are aware of the law, the law 

does not provide plain, consistent rules of behavior. Most importantly, the great 

majority of lawsuits have been brought against business entities, health care providers, 

and hospitals, and the claims do not involve actual exposure to HIV. Such use of the 

law is unlikely to incentivize sex partners and injecting drug users to prevent HIV 

exposure.  

This study serves as a starting point for future tort law research by offering an 

overview of the current state of the law and discussing marginal effect the law is likely 

to have on HIV prevention. Empirical research to assess the effect of tort law, as 

discussed in this paper, would be necessary to advance the discussion surrounding tort 

law and HIV prevention. Tort law’s contribution to public health would be better 

assessed with empirical evidence about at-risk individuals’ understanding of tort law 

and influence of this awareness on their behavioral decisions. In addition, examining 

tort claims settled before reaching to courts would be helpful to gain a deeper 

understanding of court-made law’s impact on HIV prevention.  

 

                                                           
4 See infra Section 4.1. 
5 See infra Section 4.3. 



APPENDIX 1 

 

NUMBER OF BRFSS SAMPLES BY STATE AND YEAR (1998-2009) 

State 1998 1999 2000 2001 2002 2003 2004 2005 2006 2008 2009 Total 
Alabama 0 0 0 0 36 59 63 32 66 59 84 399 
Alaska 0 0 0 0 48 54 37 47 70 25 43 324 
Arizona 0 0 0 0 45 42 58 36 101 63 51 396 

Arkansas 0 0 0 0 40 53 49 37 122 52 28 381 
California 0 0 0 0 104 103 107 138 210 153 234 1,049 
Colorado 0 0 0 0 59 65 77 78 133 108 109 629 

Connecticut 0 0 0 0 76 81 75 64 202 63 60 621 
Delaware 0 11 0 55 67 78 65 62 148 42 36 564 

DC 0 0 0 0 91 86 112 124 359 132 131 1,035 
Florida 0 26 28 0 71 89 106 111 225 107 104 867 

Georgia 0 0 0 0 80 127 72 87 198 60 61 685 
Hawaii 0 0 0 0 60 62 3 75 137 78 60 475 

Idaho 0 0 0 0 52 50 66 47 94 36 36 381 
Illinois 0 0 0 0 51 34 65 63 100 59 35 407 
Indiana 0 0 0 0 76 73 101 71 145 71 105 642 

Iowa 0 0 0 0 44 42 52 36 69 30 31 304 
Kansas 0 0 0 0 45 38 67 66 124 51 120 511 

Kentucky 0 0 0 0 34 52 55 47 70 59 85 402 
Louisiana 0 0 0 0 75 93 143 37 131 63 85 627 

Maine 2 7 0 0 25 43 35 43 79 55 71 360 
Maryland 0 0 0 0 83 77 67 119 236 97 105 784 

Massachusetts 0 0 0 0 123 142 133 115 389 225 173 1,300 
Michigan 0 0 0 0 92 60 52 145 65 99 79 592 

Minnesota 9 21 0 0 39 32 53 23 71 42 41 331 
Mississippi 0 0 0 0 51 94 76 70 106 75 110 582 

Missouri 0 0 0 0 56 55 55 58 130 51 54 459 
Montana 0 2 9 0 40 41 63 42 104 44 45 390 
Nebraska 0 0 0 0 36 50 72 63 81 49 61 412 

Nevada 0 0 0 0 54 62 36 49 117 49 41 408 
New 

Hampshire 0 0 0 0 50 66 50 60 100 45 48 419 
New Jersey 9 12 0 78 74 180 145 162 237 95 111 1,103 

New Mexico 8 0 0 0 72 73 121 73 166 63 98 674 
New York 0 9 0 0 77 106 107 120 182 88 84 773 

N. Carolina 0 0 0 0 90 135 224 189 279 135 139 1,191 
N. Dakota 0 0 0 0 24 23 26 22 53 19 25 192 

Ohio 6 6 15 3 41 47 122 112 148 105 69 674 
Oklahoma 0 0 0 0 79 82 71 118 154 61 92 657 

Oregon 0 0 0 0 41 81 84 149 133 47 39 574 
Pennsylvania 0 0 0 0 138 45 80 135 279 128 72 877 
Rhode Island 0 0 0 0 60 73 68 51 84 46 48 430 

S. Carolina 0 0 0 0 65 124 90 98 158 128 88 751 
S. Dakota 2 9 2 0 29 30 44 40 57 30 33 276 
Tennessee 6 6 0 0 44 26 40 35 49 23 38 267 

Texas 0 3 0 0 116 112 105 82 155 122 129 824 
Utah 0 0 0 0 23 47 41 32 77 39 76 335 

Vermont 11 15 0 0 43 53 69 69 151 67 63 541 
Virginia 0 0 0 0 68 93 68 52 100 56 47 484 

Washington 0 0 0 0 73 347 289 359 622 233 234 2,157 
W. Virginia 0 0 0 0 27 26 30 30 62 28 24 227 

Wisconsin 0 0 0 0 62 66 46 61 97 59 25 416 
Wyoming 0 0 0 0 36 51 47 53 89 55 26 357 

Total 53 127 54 136 3,085 3,823 3,982 4,087 7,514 3,769 3,886 30,516 

 

 



APPENDIX 2  

REASONS FOR CHOOSING POOLED CROSS-SECTION MODEL 

This paper assesses the differences in HIV testing behavior between people living in 
different states by using the pooled cross section method. This analytical framework 
has several limitations, one of which is that the econometric model might not control 
for some factors that affect HIV testing behavior.  

A panel data model would serve as the most desirable methodology to assess an impact 
of a new social policy. By comparing the thoughts and behaviors of the same persons 
or groups before and after a policy is adopted, a panel model assesses the changes that 
occur following the introduction of a social policy. Because the study compares the 
thoughts and behaviors of the same subjects before and after a policy is introduced, the 
characteristics of the subject(s) are likely to remain the same. The study hence has a 
higher chance of drilling down and identifying the impact of the policy. 

Such a panel study is, however, not possible for this paper due to the lack of panel 
data—data which observed HIV testing behavior before and after the criminalizing 
legislation was adopted. While the Demographic Health Survey (DHS) has extensive 
survey data about HIV testing behavior in African countries, the survey study has been 
conducted only occasionally, and none of the countries has datasets before and after the 
criminalizing policy was introduced in that country.  

Survey studies that are published every year in the United States have other limitations 
that make panel study impossible. The National Health Interview Survey (NHIS), 
published annually by the Centers for Disease Control (CDC), contains extensive data 
about HIV testing behaviors. The dataset does not, however, indicate the state the 
survey participant resides in. The NHIS has only regional information, which shows 
where the respondent lived at the time of interview among the four regions in the 
United States: the Northeast, the Midwest, the South, and the West. Because each 
region is a mixture of states with different criminalizing policies, the indication of the 
region of residence is insufficient to decide whether the respondent was living under a 
legal system that penalized HIV exposure. 

The synthetic control method could also be considered as an alternative to the panel 
method, but the method is too experimental to be applied. In 2003, a small group of 
economists suggested a new economics model to assess the impact of a new policy by 
comparing the synthesized state of pre-legislation and the real pro-legislation state. 



This method is, however, still being assessed for its validity, and this paper finds it 
premature to apply it to measure the influence of the criminalizing policies. 

Under such a circumstance, this study conducts pooled cross section analysis. Pooled 
cross section analysis uses cross section data collected at different times. Two types of 
data sets were initially considered for pooled cross section analysis: the HIV Testing 
Survey (HITS) and the Behavioral Risk Factor Surveillance System (BRFSS). The 
HITS was conducted in 1996, 1998, 2000, 2001, and 2002. The HITS has rich 
information regarding HIV testing behavior because the survey was specifically 
designed to identify the barriers and facilitators of HIV testing. However, the HITS has 
serious limitations to be used as pooled cross section data. First, each year’s survey 
questionnaire is designed in different formats and therefore it was not possible to 
integrate the multi-year data sets into one data. For example, in one year, the 
questionnaire asked about the reasons to undertake HIV testing only to the individuals 
who answered that they were tested for HIV. In another year, the questionnaire 
inquired to every individual completing the survey the reasons they got tested or would 
get tested. The HITS survey was, in addition, conducted in different study sites every 
year, seldom being repeated in the same site (see Table 1). Lastly, the HITS is not 
available to the public and access to the data sets is extremely limited.  

Table 1. HITS study sites 

  
HITS-I   
(1996) 

HITS-II 
(1998) HITS-2000 HITS-2001 HITS-2002 

Arizona           
  Phoenix X x       
California           
  Alameda County 
(Oakland)       x   
  Los Angeles         x 
  Sacramento       x   
  San Diego       x   
  San Francisco       x   
Colorado           
  Denver X x       
Florida           
  Ft. Lauderdale         x 
  Jacksonville         x 
  Miami     x     
  Orlando     x     
  Pensacola         x 
  St. Petersburg     x     
Illinois           
  Chicago     x   x 
   East St. Louis         x 



  Rockford     x   x 
Kansas           
  Kansas City     x     
  Wichita     x     
Louisiana           
  Baton Rouge       x   
  Monroe       x   
 New Orleans       x   
Maryland           
  Baltimore X         
Michigan           
  Detroit         x 
  Grand Rapids         x 
Mississippi           
  Jackson X x       
Missouri           
  Kansas City X x       
  Springfield X         
  St. Louis X x       
Nevada           
  Las Vegas     x     
  Reno     x     
New Jersey           
  Newark         x 
  Jersey City         x 
New Mexico           
  Albuquerque X x       
New York           
  Buffalo     x     
  New York City     x   x 
  Rochester     x     
North Carolina           
  Charlotte X         
  Durham X         
  Fayetteville X         
  Gallery X         
  Greensboro X         
  Johnston X         
  Liberty X         
  Raleigh X         
  Smithfield X         
  Wilson X         
Oregon           
  Eugene X x       
  Portland X x       
Pennsylvania           
Philadelphia       x x 
Texas           
  Austin X x x     
  Beaumont X x x     



  Dallas X x x     
  Houston X x x   x 
  Longville X x       
Vermont           
  Battleboro       x   
  Burlington       x   
  Rutland       x   
Washington           
  Pierce County (Tacoma)         x 
  Seattle     x     
  Yakima County         x 
Wisconsin           
  Milwaukee         x 

 

On the other hand, the BRFSS is easily accessible on the CDC website. All data files, 
coding books, original questionnaires, and brief analysis of the data are available on the 
website. Although the BRFSS has less information specifically about HIV testing 
behavior, the BRFSS has a wide range of information about demographic and socio-
economic characteristics and health behaviors of survey participants, which this study 
uses as proxies of factors affecting HIV testing behavior.  
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