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ABSTRACT 

Bui Ngoc Anh, S.J.D. 
May, 2007 

Georgetown University Law Center 

The dissertation finds that the policy underpinnings for international regulations of subsidies are 

perplexing and controversial, not just because of the intertwined nature of subsidies with government 

functions but also of their complex economic effects. Although the SCM Agreement was a remarkable 

improvement of international rules on subsidies, the absence of the definition of a "benefit" for 

determining the existence of a subsidy and of several key legal terms for determining "specificity" may 

give Members a considerable discretion in the way they may enforce WTO rules to discipline 

subsidies, most particularly through the use of national CVD measures. This absence may cause 

biased effects against the poor and small economies who can not afford providing the types of 

subsidies that are "generally available and widely used" across enterprises and industries in their 

economies. After all, the new rules under the SCMA may make it more easily to identify and 

discipline subsidies. The recent DOC preliminary affirmative CVD determination on China's paper 

provides concrete evidence for this assertion and will have enormous impacts on the WTO accession 

and participation of transition economies, particularly China and Vietnam. 

Despite market-oriented nature, the WTO laws on subsidies can be effectively applied to and 

implemented by transition economies. However, a buffering mechanism is needed to interface 

transition economies into the GATT/WTO system which mainly consists of more market-oriented 

ones. Theoretically, the policy rationalities for the buffering mechanism are rooted in the NME 

features of the transition economies. As these features differ from one transition economy to others, 

the rules must be formulated and applied on a country-specific basis. 

Perhaps because of the lack of the accurate and measurable standards upon which to assess the 

extent of these NME features and the appropriateness of the rules necessary to offset them as well as 

the political nature of the WTO accession negotiations, the practical formulation of the buffering 

mechanism, however, has proved some departure from the theoretical analysis. On one hand, the 



country-specific situation was often neglected. On the contrary, those rules that promote the effective 

protection of the "legitimate" interests of the Members were greatly emphasized. This departure may 

not encourage the implementation of the notification obligations and market-oriented reforms in 

transition economies, which are critical to realize the purposes of the buffering mechanism and may 

even present serious problems for the integrity and sustainable development of the WTO as a rule

oriented institution. 

For very much the same reasons, the buffering mechanism for Vietnam is very strict on Vietnam 

and in favor of the protectionist interests in incumbent Members. 

A strong legal and institutional framework that helps reducing transaction costs and increasing 

business opportunities and predictabilities is crucial for WTO accession and participation of Vietnam 

as well as other transition economies. Both WTO Members and the acceding transition economies 

should consider WTO accession as a means, but not an end, to sustained socio-economic development 

through the improvement of economic efficiency and competition as a result of international trade 

liberalization. 
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Chapter 1: Introduction 

Subsidies have always been one of the most perplexing and controversial issues in the 

international trading system, partially because of their inextricably intertwined nature with normal 

government actions and their complex economic, political and social effects. 1 Since the effects of 

subsidies may undermine or even nullify the benefits of international trade liberalization, right from its 

inception, GATT 1947 attempted to discipline the use of subsidies. However, GATT 1947 failed to 

provide any meaningful multilateral disciplines on subsidies, including a definition of a subsidy. 

As tariffs substantially decline with each multilateral negotiation round within the GATT 

framework, the potential trade-distortion effects of subsidies in international trade attract more and 

more attention. Nevertheless, it was not until the Uruguay Round, with the "single-undertaking"2 

approach in decision-making, that WTO Members became legally bound to a strong multilateral 

discipline on subsidy practices. Such a strong and market-based multilateral discipline remains 

controversial,3 and its implementation to date is generally slow and difficult.4 

1 Prof. Jackson viewed that subsidies are "often significantly more visible and involve a higher level of 
government-to-government diplomacy than do many other trade policy matters" and that "there is great 
controversy about economic policies relating to subsidies in international trade". See Jackson (The World Trading 
System 1997) pp. 280-2. Prof. Sykes wrote that "subsidies present thorny problems for the international trading 
system." See Sykes (The Economics of WTO Rules on SCM 2003) p. 1. It is even submitted that "the mere 
utterance of the word "subsidies" sounds alarm bells in the minds of some international trade policy pundits and 
politicians". See Annand, Buckingham and Kerr (Export Subsidies and the WTO 2001). See also Snape 
(International Regulation of Subsidies 1991); Schwartz and Harper (The Regulation of Subsidies Affecting 
International Trade 1972). 

2 See e.g. Cass (Trade Subsidy Law: Can a Foolish Inconsistency Be Good Enough for Government Work 
1990) (arguing that this approach reflects a compromise or "trade-off," i.e., balancing all interests and obligations 
in all agreements. Such a compromise is a source of inconsistency in the course of implementation. Administrative 
convenience and mistake in legislation are two other sources identified for trade subsidy law). 

3 Prof. Sykes argued that: "To the degree that WTO law is incapable of determining which domestic 
subsidy programs are truly harmful, the notion that WTO dispute panels should get seriously involved in telling 
governments how they can spend their money is highly problematic". See Sykes (The Economics of WTO Rules 
on SCM 2003) p. 25. Prof. Jackson viewed that: "Further elaboration and definition of the two categories of 
"prohibited (red) subsidies, and "rion-actionable (green)" subsidies, need to be achieved." See Jackson (World 
Trading System 1997) p. 301. Bagwell and Staigel said: "although GATT subsidy rules were typically viewed as 
weak and inadequate while the WTO subsidy rules are seen as representing a significant strengthening of 
multilateral disciplines on subsidies, the key changes introduced by the WTO subsidy rules may ultimately do 
more harm than good to the multilateral trading system, by undermining the ability of tariff negotiations to serve 



Given the complexities and controversies of the rules, their market-based nature and their poor 

record of implementation, one may question how such rules may be applied to and implemented by 

transition economies5 assuming they become Members of the WT0. 6 This question was the source of 

ongoing controversial debate since the late 1970s in the context of the application of national 

countervailing duty (CVD) laws. It was submitted that subsidization is a market-based concept and 

has no meaning in non-market economies (NMEs) where the government's role has supplanted the 

functions of market principles of supply and demand.7 As a result, the subsidization issue in a 

transition economy needs to be resolved when the transition economy negotiates its GATT/WTO 

accession. 

This question was discussed during the fifteen years that China negotiated its WTO accession 

and is still a crucial topic in regards to the country's implementation of its WTO obligations as well as 

other transition economies' WTO accession negotiations and participation. 8 Pre-China accession 

as the mechanism for expanding market access to more efficient levels." Bagwell and Staigel (Subsidy Agreement 
2004). 

4 Although the SCM Agreement has been in force for more than 10 years, Members have done a poor job 
of reporting their subsidy programs as explicitly required. See WTO, World Trade Report 2006: Exploring the 
Links between Subsidies, Trade and the WTO. Disputes on subsidies have become notorious for their complexity 
as well as for the length of time necessary to settle. Compliance with final rulings has become cumbersome. 

5 It is noted that we wiil define the terms "transition economies" and "nonmarket economies" in Chapter 5, 
infra. Unless otherwise indicated, we use these terms interchangeably from now until Chapter 5. 

6 E.g., Snape asked without giving an answer: "how is one to determine whether exports are subsidized in 
non-market economy?" Snape (International Regulation of Subsidies 1991) p. 265; Qin submitted that "In the post 
Cold-War era, a more compelling issue is how to apply WTO antidumping and subsidy disciplines in trade with 
NMEs that are transforming into market economies. Unfortunately, the WTO Agreement has failed to address this 
issue. With respect to subsidies, the system has opted to provide a limited exception for transition economy 
members under Article 29 of the SCM Agreement." Qin (WTO Regulation of SOEs-A Critical Appraisal of 
China Accession Protocol 2004) p. 871. 

7 It was until very recently, under the U.S. law and practice, NME status implies that a subsidy cannot 
exist and countervailing duty investigations cannot be initiated although the US law does not explicitly exempt 
NMEs from its CVD application. On March 29, 2007, the US DOC issued an affirmative preliminary CVD 
determination on paper imported from China as an NME. Since this dissertation must be submitted by the middle 
of May 2007, it does not discuss DOC's final decision in this case which is scheduled to release in June 2007. In 
any case, these DOC's determinations were made long after China's WTO accession negotiations and also after 
the completion of Vietnam's WTO accession negotiations and therefore do not affect the practical presumption 
existed before and during the WTO accession negotiations of China and Vietnam that CVD law cannot be applied 
to NMEs. Nevertheless, as this dissertation argues, the concept of subsidization increasingly has meaning in 
transition economies and CVD law can be applied to these economies, and indeed, can be applied in such a way 
that results in detrimental effects to these transition economies because of their transition economic features. The 
gap between theoretical analysis and actual application of CVD law as well as the way in which CVD law is 
applied by WTO Members is critical for the beneficial participation of transition economies in the world trading 
system and the WTO as a whole and will be thoroughly discussed in this dissertation. 

8 See e.g., Jackson (The World Trading System 1989); Jackson (The World Trading System 1997) chapter 
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literature essentially looks at critical problems that may likely arise when one theoretically applies the 

WTO rules to China's situation and to its trade relations with WTO Members, such as state-owned 

enterprises (SOEs) and their associated subsidies; economic planning and related support programs; 

state trading and the control of imports and exports; and the lack of a rule of law and transparency. 

There seems, however, a consensus on the existence of possible ways to integrate China and other 

transition economies into the WTO in a way that may strengthen, rather than weaken the WTO. The 

consensus states that a "buffering mechanism"9 is necessary for the integration of transition economies 

into the WT0. 10 However, debate continued in regards to how an "appropriate" buffering mechanism 

13; Drabek (Countries in Transitions and their Integration into the Multilateral Trading System 1997); Mastel 
(WTO and NME 1998); Blumental, David M., "Applying GATT to Marketizing Economies: The Dilemma of 
WTO Accession and Reform of China's State-Owned .Enterprises," in Journal of International Economic Law 
(I 999); Raj Bhala, Enter the Dragon: An Essay on China's WTO Accession Saga, American University 
International Law Review, Vol. 15, Number 6, 2000; Hoogmartens (The WTO and The Integration of Transition 
Economies 2002); Poloueklov (NME and WTO Accession 2002); Qin ("WTO-Plus" Obligations and Their 
Implications for the WTO Legal System: An Appraisal of the China Accession Protocol 2003); Qin (WTO 
Regulation of SOEs-A Critical Appraisal of China Accession Protocol 2004). It is noted that the author is aware 
of and viewed that, as will be discussed in this dissertation, this question was actually first discussed in the GATT 
negotiations that Jed to the inclusion of the GATT Ad Article VI in the period of I 954- I 957 and then the GA TT 
accession and participation of certain Contracting Parties such as Poland, Romania and Hungary in 1967, 1971 
and 1973, respectively. 

9 Unless otherwise specifically indicated, the term "buffering mechanism" used in this paper means a set 
of rules different from, or additional to, those enshrined in the SCM Agreement and/or WTO Agreement, that 
forms the total WTO legal framework for the acceding transition economy when this economy joins the WTO. 
The purpose of this buffering mechanism is to ensure the reciprocity and contract-based nature of the GATT/WTO 
system. Theoretically, the policy rationales for the buffering mechanism root in the NME features of the transition 
economy. The rules, which collectively constitute the buffering mechanism, are necessary to facilitate and ensure 
the proper application of the SCM Agreement, to sustain the market-based institution of the WTO, and to 
temporarily protect the legitimate interests of existing Members. These rules must also correspond to and expire 
with the particular NME features of the transition economy, most notably those that make it difficult, or even 
impossible, to detect and discipline those government actions in the economy that could be considered subsidies 
within the meaning of the SCM Agreement. As these features differ from one transition economy to another, the 
rules must be formulated and applied on a country-::;pecific basis. For a detailed analysis of this term, see Chapter 
5, section III, infra, on Buffering Mechanism: Necessities and Constraints. 

10 E.g., Prof. Jackson in 1989, i.e. more than 10 years before China joined the WTO, although 
acknowledging that the assimilation of China into the GATT would be a formidable task, suggested an "interface" 
mechanism that might distinguish those aspects of the international rules that would be applied prima facie to 
nonmarket economies as if their trade was normal, and those situations that would need to be bargained. These 
ideas are further discussed in the second edition of the book in 1997. He recommends some buffering 
mechanisms to protect market-oriented economies from abuse by the fact that NMEs and state trading agencies 
can too easily evade disciplines of the GATT rules and policies. See Jackson (World Trading System 1989) pp. 
283-291; Jackson (World Trading System 1997) pp. 326-331. See also Mastel (WTO and NME 1998) pp. 7-9 
(arguing that an innovative accession process is needed to add some sort of interfacing mechanism as this 
mechanism would help avoid the free-rider problem because: (i) WTO Members would justifiably complain about 
being held to higher standards than NMEs and support for the WTO and mutual free trade would likely suffer; (ii) 
if the WTO proved unable to police international trade with NMEs, its credibility could suffer still more; and (iii) 
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might be realized with discussions focusing on domestic market-oriented reforms, flexible safeguard 

measures, NME methodologies in anti-dumping (AD) and CVD proceedings, and transitional review 

mechanisms. Most importantly, there has been little discussion concerning the application and 

implementation of WTO subsidy rules in China as well as in other transition economy countries 

acceding to the WT0. 11 

China's WTO accession presented an exceptionally complex case, 12 and the "buffering 

mechanism" for China is considered the most comprehensive and stringent in GATT/WTO history. 13 

Certain measures that constitute part of this buffering mechanism are still discussed and criticized on 

their merits in the scholarly literature, and one has even called for a revision. 14 Even with this 

buffering mechanism, China had not notified its subsidization to the WTO until April 13, 2006, and a 

controversial debate between China and WTO Members on the definition of "notifiable" and 

"prohibited" subsidies has started right after the notification. 15 One may ask whether the "buffering 

history has demonstrated that individual countries that wish to slow progress can halt trade liberalization for 
years.). 

11 E.g., Prof. Qin commented that there has not been much discussion on the question of "to what extent 
are standard WTO subsidy disciplines inadequate to address the issue of SOE subsidies in China and why?" See 
Qin (WTO Regulation of SO Es - A Critical Appraisal of China Accession Protocol 2004) p. 864. 

12 E.g., Blumental claimed that "The duality and paradox of [China's] anomalous 'market socialist' hybrid, 
its rapidly developing coastal regions and poor, under-developed hinterland, its 1.3 billion population, and its 
annual trade volume of$US 345 billion all require a unique solution. See Blumental, David M., "Applying GATT 
to Marketizing Economies: The Dilemma of WTO Accession and Reform of China's State-Owned Enterprises," 
in Journal of International Economic Law (1999) p. 139. 

13 See e.g. Qin ("WTO-Plus" Obligations and Their Implications for the WTO Legal System: An 
Appraisal of the China Accession Protocol 2003). 

14 See e.g., Qin (WTO Regulation of SO Es-A Critical Appraisal of China Accession Protocol 2004). 
15 The 88-page notification identifies 78 programs, the overwhelming majority of which are preferential 

tax treatments, and no single program on preferential credit is notified. The subsidy amounts of 29 programs 
concerning agricultural and rural developments are provided, while those of 49 other programs are not available. 
See China's New and Full Notification Pursuant to Article XVI:] of the GAIT 1994 and Article 25 of the SCM 
Agreement (G/SCM/123/CHN) (April 13, 2006). After the notification, the US and some other Members asked 
for clarification and further submission, but China said its notification was "complete and comprehensive." See 
WTO Reporter, China's Subsidy Notification to WTO Reveals Big Gaps in Spending Figures (April 25, 2006); 
U.S. Cites Gaps in China Notification to WTO on Subsidies, Charges Some Programs Illegal (July 28, 2006); 
Latest China Review at WTO Begins on Sour Note, as China refutes U.S., E. U. (October' 5, 2006); China Hits 
Back at U.S., EU Criticisms of Domestic Subsidy Notification to the WTO (October 31, 2006); For a list of 
questions some WTO Members, such as the US, EC, Australia, Canada, Japan, raised regarding China's first 
subsidy notification, see WTO documents of G/SCM/Q2/CHN/16 - 22 (available at section on "Questions and 
Replies by members to notifications submitted at http://www.wto.org/english/tratop e/scm e/scm e.htm''. The 
U.S. finally brought a WTO case over China's use of prohibited subsidies on February 2, 2007, "after our efforts at 
dialogue failed." See USTR, United States Files WTO Case Against China Over Prohibited Subsidies (February 
2, 2007; available at www.ustr.gov) · 
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mechanism" failed to address the issues presented by China's subsidies. If so, what could be the 

reasons for this failure? In explaining the reasons why China failed to submit its notifications on 

subsidies in June 2003, China's Representative said "the country found it difficult to obtain the 

requested information and data." 16 While it is difficult to evaluate China's response, it may be accurate 

that China did not know which of its activities might be considered a specific subsidy and therefore 

would be subject to notification and action to ensure its WTO-consistency. This concern gives rise to a 

broader question regarding whether the current WTO laws on subsidies are conceptually and 

practically applicable to transition economies. If current rules are not applicable, then it must be 

determined how the WTO legal framework on subsidies should be formulated and applied to acceding 

transition economy countries in the future. 17 

Furthermore, there remain differences on the definitions of "subsidies" and "specific subsidies" 

between China and other WTO Members. The United States, for example, has consistently claimed 

that "the subsidy issue in China is of critical importance to the U.S.", but the country only knows "little 

about subsidies in China". 18 The United States, nevertheless, being equipped with the broad discretion, 

by China's WTO buffering mechanism, in disregarding the prevailing private prices in China's 

economy and in using "surrogate benchmarks" for subsidy identification and measurement, took a very 

broad view on the definition of specific or countervailable subsidies in its recent and first-ever 

preliminary affirmative CVD determination on China's paper on March 29, 2007. 19 Reacting to this 

16 See Richard S. Eckaus, China's Exports, Subsidies to State Owned Enterprises and the WTO, MIT, 
Department of Economics, Working Paper 04-35 (April 22, 2004) p. 10. 

17 There are 12 transition economies now at various stages of negotiation for WTO membership. See 
Annex I:2 for further detail. 

18 See e.g., USTR, 2004 Report to Congress on China's WTO Compliance (December 2004); Report on 
Subsidies Enforcement of the USI'R and DOC to US Congress (February 2005); GAO Report on Applying CVD 
Laws to China's 2005; USTR (US-China Trade Relations: Top-to-Bottom Review 2006) pp. 4 and 15-16. In the 
opening statement at the hearing on trade with China on February 15, 2007, Chairman of the Subcommittee on 
Trade of the House Ways and Means Committee, Congressman Sander Levin said: "First, with the government's 
massive intervention in the economy, the subsidy issue in China is of critical importance to the United States ... 
Finally, it seems even to the experts admit how little they know about subsidies in China. China has withheld - and 
continues to withhold - information that it was required to provide to the WTO." See Opening Statement of 
Chairman Levin (February 15, 2007) at www.house.gov/levin. (Emphasis added). 

19 See Coated Free Sheet Paper from the People's Republic of China: Preliminary Affirmative 
Determination dated March 29, 2007(72 FR 17484; April 9, 2007) (hereinafter refer to as "DOC Preliminary CVD 
Determination"). 
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decision, a Chinese scholar and official stated "Americans don't really understand China's economic 

operating rules ... they are saying that this is a matter of fair trade, but they got something wrong in the 

basic facts. 
1120 

This case reminds us the 25-year-old and still-ongoing history of the subsidization/CVD 

battle between the United States and Canada over softwood lumber that largely results from Canadian 

public ownership of forest land which is similar to Chinese public ownership of state-owned 

commercial banks (SOCBs) in this case. This fact poses serious questions of how WTO transition 

economy country Members, particularly China and Vietnam, can implement their commitments on 

subsidies and how other Members can enforce these commitments in a way that promotes the 

sustainable development of the WTO for the benefits of all trading partners. 

Since the WTO legal framework on subsidies may be formulated on a country-specific basis, as 

part of its overall WTO legal framework, further study on these issues should focus on the unique 

conditions of each particular transition economy. Such an approach is important given that each 

transition economy has its own characteristics, 21 even though it may share common features with other 

transition economies. 

Vietnam serves as a good example for this type of analysis. Even as a transition and developing 

economy at a low level of development, Vietnam has been viewed, since the very beginning of its 

WTO accession negotiations, as a dynamic partner in world trade.22 While subsidy issues emerged 

quite early in Vietnam's multilateral negotiations, they were among only a few issues that remained 

20 See Ariana Eunjung Cha and Peter S. Goodman, US. Puts Tariffs on Chinese Paper, which quoted 
the comments of Zhao Yumin, Director of the Chinese Academy of International Trade and Economic 
Cooperation (Washington post newspaper, April 3, 2007; available at http://www.washingtonpost.com/wp
dyn/ content/article/2007 /04/02/ AR2007040201496 _pf.html). 

21 Not only that transition economies were at different initial conditions, they also took different reform 
policies. Some of them pursued fast transformation or the so-called 'big bang' reform policy, e.g. Eastern 
European countries, while others, e.g. China and Vietnam, adopted a gradual approach. The level of 
industrialization in each country also plays a key role in making the features of one transition economy different 
from others. See e.g., Marth de Melo, Cevdet Denizer, and Alan Gelb, From Plan to Market: Patterns of 
Transition, Policy Research Working Paper, No. 1564, World Bank, January 1996, p. 3 (stating that "Transition 
countries differed substantially in their initial conditions, which include the level of income and wealth, the nature 
and extent of economic distortions, and the level of institutional development"); see also Godoy, Sergio and 
Stiglitz, Joseph E., Growth, Initial Conditions, Law and Speed of Privatization in Transition Countries: 11 Years 
Later, Working Paper 11992 (January 2006). 

22 See e.g., Drabek (Countries in Transitions and their Integration into the Multilateral Trading System 
1997) p. 3; Mastel (WTO and NME 1998) p. 5. 
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until the very end of its bilateral and multilateral negotiations. Given its transition economy nature, 

some Members assumed that Vietnam has heavily subsidized its industries, but faced difficulties in 

identifying and measuring them. On the contrary, Vietnam viewed that it has very few and small 

subsidy programs, and that its enterprises and industries largely operate under market principles 

without government subsidization. Because of these opposite views and other reasons, such as the 

complexity of economic effects of subsidies on international trade and the lack of accurate and 

measurable criteria to assess the problems of identifying and measuring subsidies in Vietnam, the 

buffering mechanism designed and applied to Vietnam may not be rational and may cause adverse 

effects to Vietnam's socio-economic development and integration as well as the legitimacy and 

sustainability of the WTO. Accordingly, it would be critical to consider how the buffering mechanism 

for Vietnam should be formulated and enforced, and more importantly how Vietnam can do so that its 

economic development and integration into the WTO are not negatively affected by subsidy-related 

trade remedy measures. Although Vietnam has a much smaller economy and population than China, 

the country shares many similar features, including the economic and political philosophy of "market 

socialism." Thus, it is useful to compare China's experience when evaluating the case for Vietnam. 

I. The Research Scope and Questions 

Ideally, all possible problems that might arise from the application of market-based WTO rules 

to a transition economy should be considered in order to determine the buffering mechanism and/or the 

overall WTO legal framework for that economy. However, it would be impossible for any single 

research project to fully examine all of these relevant issues. As a result, this study focuses on subsidy 

rules and how subsidies and their related issues in a transition economy should be dealt with in the 

country's WTO accession and participation. While other countries will be discussed, for the purposes 

of this research, Vietnam will serve as the focus for this evaluation. 

This paper will address the following questions: Can WTO laws on subsidies be applied to and 

implemented by transition economies? If so, is there a need for a "buffering mechanism" and are 

existing "buffering mechanisms" justifiable and effective? What can Vietnam, as a developing and 
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transition economy, do to ensure that its socio-economic development and integration into the WTO 

are not negatively affected by subsidy-related trade remedy measures? Related questions include: 

How should the WTO legal framework on subsidies be formulated for Vietnam? How will various 

actions in Vietnam be treated under such rules? How might Vietnam change its actions in order to 

comply with these rules while continuing to pursue its own roadmap for socio-economic development 

and international economic integration? And, finally, what lessons can be learned to facilitate the 

ongoing WTO accession negotiations and participation of transition economies to promote the benefits 

of both the acceding transition economy countries and incumbent Members as well as the WTO? 

II. The Roadmap 

This paper is organized into nine chapters, in addition to the Introduction as chapter 1 and the 

Conclusion. Chapter 2 provides an analysis of policies underlining international regulations on 

subsidies to give us some basic understandings on the nature ofthe WTO laws on subsidies and on 

whether, and to what extent, subsidies in transition economies could and should be disciplined. It finds 

that international rules are necessary to discipline the use of subsidies by national governments to 

protect and promote the benefits derived from theories of comparative advantages and competition 

through international trade liberalization to increase the prosperity and economic development of each 

trading nation and the world as a whole. However, because of the inextricably intertwined nature of 

subsidies and normal government actions in the marketplace, there exists the potential of overinclusion 

or underinclusion for any administrable rule for deciding whether a particular government action is a 

subsidy or not. In addition, since different types of subsidies, funded at the same amount, may cause, 

in economic terms, very different effects on the recipient firm's production and/or exportation, any sort 

of international disciplines on subsidies, which are economically-based, must reflect these different 

effects. This chapter also suggests that the possibilities to determine which government actions should 

be considered subsidies and their economic effects to the recipients in any market environment are 

prerequisite for the effective application of any international rules on subsidies. 

Chapter 3 explores whether and to what extent these policies have been formulated into legal 
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rules and how these rules have been interpreted. In a nutshell, the historical development of the 

GATT/WTO system shows a consistent struggle to regulate and discipline subsidies. Subsidy 

discipline under GATT was largely a national affair. While the SCM Agreement significantly 

improved the GA TT rules on subsidies, it contains potentially broad rules. These rules may make it 

easier to identify and discipline subsidies. Members are given a considerable discretion in the way 

they may enforce WTO rules to discipline subsidies, most particularly through the use of national CVD 

measures. In this regard, the WTO rules allow CVD measures to be applied based on the amount of 

the subsidies the producer receives, but not on the effects of the subsidies on the producer's production, 

manufacture or exportation. Overall, the WTO rules on subsidies may be biased against the poor and 

small economies who can not afford providing the types of subsidies that are "generally available and 

widely used" across enterprises and industries in their economies. Its substantive rules do not require 

the conditions of a truly market economy, but one in which market forces meaningfully function. 

Although the SCM Agreement reflected a strong policy of accommodating developing and 

transition economies that were already within the system, it did not equally support the accession and 

participation of those that are not yet in the system. There are two major implications. First, the 

applicability of the SCM Agreement to transition economies will likely affect their WTO accession 

negotiations as well as their . WTO rights and obligations. Second, certain rules of the SCM 

Agreement, as such and as applied, may simply result in potentially detrimental effects to the trade 

interests of transition economies within the WTO system. These two issues, individually and 

collectively, may create real challenges to their WTO accession and participation. 

Having analyzed the GATT/WTO legal framework on subsidies, Chapter 4 examines both 

theoretical and practical difficulties in applying national CVD laws to detect and discipline 

subsidization in NMEs. Conceptual and practical difficulties existed in detecting and disciplining 

subsidies because there Jacked a meaningful definition of subsidization, and actual prices and costs 

could not be determined as a result of government intervention in NMEs. Although each incumbent 

WTO Member may have different approaches to these difficulties, each Member has a considerable 

level of discretion in its CVD application to detect and discipline subsidies in NMEs. For a Jong time, 
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NME status implies that a subsidy cannot exist and countervailing duty investigations cannot be 

initiated. Members, however, very recently, changed this practice and started applying their CVD 

laws. In doing so, they employed very different methodologies in identifying and measuring potential 

subsidies that led to very different and sometimes even opposite results. Loans from Chinese SOCBs 

may not be subsidies or even if they are subsidies they may not be specific under Canadian CVD law 

and practice. On the contrary, under the US DOC methodologies as recently applied, all loans from 

Chinese SOCBs to key Chinese industries and sectors, such as paper industry, are specific and 

countervailable subsidies. Indeed, these subsidies alone accounted for a very large portion of the final 

countervailing duties. This chapter finds that it is this type of discretion and these differences in CVD 

applications that will result in adverse effects to China's and Vietnam's WTO participation, ongoing 

and future WTO accession and participation of transition economies as well as the sustainable 

development of the WTO. This chapter also suggests that timing is very important element and needs 

to be carefully considered in analyzing the debate and outcomes of WTO accession negotiations and 

implementation of transition economies. In addition to providing an in-depth analysis on the meaning 

of "subsidy" and the difficulties in applying CVD laws to NMEs, this chapter suggests the need to step 

back to examine the concepts of"NME" and "transition economies". 

Chapter 5 begins with a brief explanation of market conditions in centrally-planned and 

transition economies and then compares and contrasts key features in such economies to analyze the 

one-size-fit-all concept of NME. The concept of subsidization increasingly gains meaning once 

centrally-planned economies begin to transform towards more market-oriented ones. Country-specific 

factors, such as a country's market-oriented reform progress, become essential to determining whether 

and how WTO laws on subsidies may be effectively applied. After demonstrating that certain features 

of transition economies may render WTO rules inapplicable or ineffectively applicable and that these 

features may differ from one transition economy to another, this chapter discusses the needs for and 

the limits of the "buffering mechanism" to incorporate transition economies into the GATT/WTO 

system. How such a buffering mechanism has been formulated and applied in practice is explored 

using various case studies. 
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Chapter 6 critiques the application ofa "buffering mechanism" based on theoretical analysis and 

implications from past implementation. It finds that the "buffering mechanism" for China might be 

flawed as it does not promote the proper application of WTO laws on subsidies to China and fails to 

encourage China's compliance. The chapter also discusses various rationales for existing buffering 

mechanisms to explain the gaps between theoretical analysis and actual application, and to provide 

concrete grounds for the formulation of future "buffering mechanisms" and, more importantly, for the 

proper implementation of existing ones. 

Having discussed the WTO rules, the theoretical and practical application of these rules to 

transition economies when they joined the GATT/WTO, the last chapters attempt to apply this analysis 

to Vietnam's situation. Chapter 7 explores the key features of Vietnam's current economic and legal 

structures to assess general implications for the application of WTO laws on subsidies. The 

fundamental change in the role of the Vietnamese government in economic management, from direct 

intervention to the creation of a legal and institutional framework within which enterprises of all types 

compete on an equal basis, has created increasingly favorable conditions for the effective application 

of WTO laws on subsidies. Nevertheless, some remaining features of Vietnam's transition economy, 

such as public ownership of resources, SOEs, economic planning, lack of transparency and certain 

state trading activities, may make it difficult, if not impossible, to detect and/or measure some potential 

subsidy programs that could significantly affect international trade. It is largely because of these 

features that key WTO Members, such as the US and EU, treat Vietnam's economy as an NME for 

their AD law purposes. The net result is that a "buffering mechanism" was found necessary to ensure 

Members the abilities to identify and discipline subsidies in Vietnam and to protect their interests when 

Vietnam became a member of the WTO. 

Chapter 8 critiques the actual legal framework on subsidies produced from the negotiations for 

Vietnam. Contrary to what our theoretical analysis suggested, the buffering mechanism for Vietnam is 

very strict. Vietnam's abilities to use subsidies to achieve its policy objectives will be enormously 

constrained. But, Vietnam's failures, or even alleged failures, to adhere to its subsidy commitments 

will likely result in the invocation and application of "protectionist" trade remedies by Members. 
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Chapter 9 considers actions Vietnam should take to comply with its WTO obligations on 

subsidies in such a way that its socio-economic development and international integration are not 

negatively affected by subsidy-related enforcement measures. To this end, a strong legal and 

institutional framework that helps reducing transaction costs and increasing business opportunities and 

predictabilities is prerequisite. In addition, as the WTO laws on subsidies constrain Vietnam's 

subsidies to its enterprises, Vietnam should and c;;ould provide more support to enhance the technical 

and material capacities for each and every individual, particularly the youth and the disadvantaged, so 

that they can be better prepared to exercise their economic rights to absorb the opportunities created 

and strengthened by Vietnam's legal and institutional reforms and expanded by Vietnam's WTO 

participation and the increasingly globalized economy. After providing some general policy 

directions, this chapter discusses specific reform options for certain existing programs and practices 

from WTO subsidy law perspectives. 

Chapter 10 draws upon possible implications for ongoing WTO accession negotiations and 

participation of transition economies. Emphasis is placed on the necessity for transition economies to 

establish functioning legal and institutional frameworks ·to reduce transaction costs, to increase 

business opportunities and to promote and ensure fair competition in their economies. WTO accession 

and participation should be strictly viewed as a means, but not an end, to sustained socio-economic 

development through the improvement of economic efficiency and competition as a result of 

international trade liberalization. After all, the WTO does not mean anything if its Members, 

particularly newly acceded transition economies, fail to undertake their legal and economic reforms 

towards WTO standards. It is exactly this failure that separates certain developing and transition 

economy Members from the world trading system and the benefits of international trade liberalization -

- a de facto return to their pre-WTO positions. Finally, the Conclusion provides a summary of the 

discussion and final recommendations. 
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Chapter 2: 

Policies of WTO Laws on Subsidies 

We have seen much literature on the policy rationales of the international regulation on 

subsidies. 1 The ultimate aim of this intensive literature is to find answers to the question of how best 

to structure the regulation of international trade on subsidies. 2 However, there is still great controversy 

about the theoretical underpinnings for these regulations. 3 This chapter will examine the rationales of 

the WTO laws on subsidies. It answers a number of interrelated questions, such as: what are 

subsidies? why, how, and to what extent, should subsidies be controlled? It will also discuss the 

market conditions or economic settings in which these rationales may function. These analyses will 

help us not only better understand the policies that form the current WTO legal framework on 

I Jackson, Davey and Sykes (Legal Problems of International Economic Relations 2002), p. 768 (stating 
that "Much has been written about the wisdom of WTO/GATT subsidy policies and the use of countervailing 
measures.") 

2 See e.g., Schwartz and Harper (The Regulation of Subsidies Affecting International Trade 1972), p. 840. 
Encouraged by the failure of existing GATT regulations to deal effectively with the problems of subsidies, these 
authors searched for a standard for permissibly efficient subsidies, which, in their view, are used to offset 
externalities, and thus could be defended as being a "correction" rather than a "distortion" of the market process. 
During the Uruguay Round (UR), Depayre and Petriccione, trying to find ways to define "subsidy", noted that 
"Forty years after the GATT ... there is still today no agreed definition of what is a subsidy, as opposed to general 
government measures, and of what is an 'actionable subsidy' under the GATT." See Depayre and Petriccione 
(Definition of Subsidy 1991) p. 67. At the same time, McGovern tried to find whether there are intrinsic problems 
in devising appropriate remedies and in compromising the policy differences among GATT Contracting Parties. 
See McGovern (Remedies for Subsidies 1991) p. 157. Alessandrini asserted that "Despite the apparent centrality 
in the multilateral negotiations over an effective discipline for international trade, both the definition and the 
rationale of subsidies are surprisingly debatable"). See Alessandrini (Subsidies, Strategic Trade Policies and the 
GATT 1991 ). After watching several years of operation of the SCM Agreement, supported by his own economic 
analysis, Prof. Sykes concluded that "some of the WTO disciplines on subsidies are useful and sensible from an 
economic perspective, . . . The treatment of domestic subsidies under WTO law is far more problematic ... the 
opportunity for importing nations to employ countervailing duties in the WTO is likely a source of more harm 
than good." See Sykes (The Economics of WTO Rules on Subsidies 2003) p. I. 

3 In 1969, Prof. Jackson noted "From its inception GATT has been concerned with subsidies, but there has 
been great difficulty in obtaining a consensus for any common approach to the problem of international regulation 
of subsidies." After almost 30 years of significant developments in international trade law on subsidies, his view 
seems to remain the same. See Jackson (World Trade and The Law of GATT 1969) p. 367; and (The World 
Trading System 1997) pp. 281-284 (stating that "the economic and other policies concerning the use of subsidies 
in international trade and the permitted responses to those subsidies are perplexing and controversial"); Bagwell 
and Staigel (Subsidy Agreements 2004) (arguing that "The SCM Agreement may have a "chilling" effect on the 
desire of governments to take on further market access commitments through WTO negotiations ... The WTO 
subsidy rules may mark a step backward, in the sense that they may lead to less efficient outcomes than were 
possible under GATT subsidy rules". See also Sykes (The Economics ofWTO Rules on Subsidies 2003). 
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subsidies, but also and even more importantly, enable our discussion on whether and how this legal 

framework can be properly applied to transition economies. 

We will first consider the nature of subsidies and their economic impacts. We then discuss the 

arguments for international control of subsidies. The arguments on the various purposes and 

justifications for the use of subsidies by national governments are then discussed. The assumed market 

conditions supporting these arguments are identified, followed by some concluding remarks. 

I. Nature of Subsidies and Their Economic Effects 

Before the Uruguay Round, the term "subsidy" was one of the "most frequently used and 

infrequently defined terms in the whole vocabulary of international trade regulation."4 It was even 

suggested that no definition of a "subsidy" was possible, even though everyone agreed that it is a 

certain type of government action that benefits its producers.5 For instance, Snape succinctly states 

"virtually every government action can be regarded as a subsidy for someone, and virtually all such 

actions can affect international trade. "6 This holds the potential that any administrable rule for 

deciding whether a particular government action is a subsidy or not will no doubt result in serious 

errors of overinclusion or underinclusion because of the inextricably intertwined effects of each and all 

4 See e.g., McGovern, E., International Trade Regulation, (Globefiel Press, Exeter, 2nd ed., 1986) p. 312. 
5 See e.g., GATT, 101

h Supp. BISD 201, para. 23, (1962) (which states that "It would probably be 
impossible to arrive at a definition [ of subsidy] which would at the same time include all measures that fall within 
the intended meaning of the term in Article XVI without including others not so intended."); Schwartz and Harper 
(The Regulation of Subsidies Affecting International Trade 1972), p. 842 (arguing that international trade law, if 
designed to influence the allocation of resources, should regulate all government expenditure and revenue 
measures; Bourgeois (Introduction: Law and Policy-Cripple Helping Blind 1991) p. I (stating that "Clearly ifone 
were to define 'subsidy' only in terms of benefit to the recipient, almost all government measures would be caught 
by it; they would all be capable of giving rise to unilateral action and the whole GATT system would be 
undermined."); Snape (International Regulation of Subsidies 1991). It is noted that this debate continues after the 
Uruguay Round until now within the auspices of the Doha Round. E.g. Sykes (The Economics of WTO Rules on 
Subsidies 2003) p. I (stating that "The controversial task of determining which sorts of government activities 
create unacceptable advantages, and what to do about them, has occupied an important place of the agenda of the 
WTO/GATT system since its inception."); Magnus, John R., "World Trade Organization Subsidy Discipline: Is 
This the "Retrenchment Round,"?" in Journal of World Trade 38(6) 2004, p. 985 (stating that "As long as there 
are governments, there will be subsidies."). 

6 Snape (International Regulation of Subsidies 1991) p. 263. 
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government measures in the marketplace.7 Separating government measures based on the principle of 

"the more generally available, the less likely" is also problematic, as there lies a blurred range of 

positions and placement between generality and specificity. 8 Attempts to separate export subsidies 

from other subsidies also run into problems. 9 It is exactly the controversial task of the GA TT /WTO 

system to determine a subset of government actions that are considered "subsidies," and should be 

somehow regulated. 10 

For the first time, the SCM Agreement includes an internationally agreed definition of 

"subsidy." 11 We will analyze this definition in great detail in the next sections. For now, we use the 

term "subsidy" in this entire section to mean "any government actions or measures that provide certain 

economic benefits to a limited number of firms relative to others within its jurisdiction." Our focus is 

7 For a thoughtful discussion on this point, see principally Sykes (The Economics of WTO Rules on 
Subsidies 2003) pp. 1-8; Snape (International Regulation of Subsidies 1991) pp. 263-266 (analyzing e.g., that 
defining a subsidy by whether there is a direct transfer of goods, services or money from the government limits the 
field but does not solve the problem, as such a definition excludes exemptions from taxes, etc. which may provide 
just as much assistance as a direct payment.) 

8 The concept of "specificity" is often used as a criterion. See Snape (International Regulation of Subsidies 
1991) p. 265; this concept was developed through the many years of the development and application of the US 
CVD law. It was step-by-step incorporated into · international trade law, even thoqgh its content is still 
controversial, as will be analyzed in this paper. For an understanding of how this concept is understood and 
applied in US CVD law, see e.g., Lowe & Mason (Recent Highlights in Commerce's Application of the 
"Specificity Test" under the Countervailing Duty Law 1994). 

9 Snape identified nine problems when one attempts to separate export and domestic subsidies. E.g. "Is a 
production subsidy to be regarded as an export subsidy when there are no, or few, domestic sales? If so, what is 
the dividing line?"; "Is exemption for a particular product from an export tax that other exported products must 
bear to be regarded as an export subsidy?" See Snape (International Regulation of Subsidies 1991) p. 265. 

10 E.g., Prof. Jackson reached the same conclusion in 1989 and 1997 that " ... the whole area of subsidies 
activity in international law, including the rules designed to constrain the use of subsidies and the other rules 
designed to allow national governments the unilateral privilege· of responding to subsidies with countervailing 
duties, is not only extremely complex but holds the potential, if misapplied, of undermining the basic policy goals 
of the post-World War II liberal trade system." See Jackson (World Trading System 1989) p. 269 and (World 
Trading System 1997) pp. 279-300. In analyzing Prof. Jackson book of (World Trading System 1989), Prof. 
Kennedy wrote "Jackson repeatedly emphasizes the "controversy," "perplexity," "confusion," and "ambiguity" 
which plague the subject [subsidies in international trade] ... Can subsidies be distinguished from all other 
national government activity? ... Can "export" subsidies be distinguished from "general" subsidies with any 
precision?" See Kennedy, David, "Interdisciplinary Approaches to International Economic Law: The International 
Style in Postwar Law and Policy: John Jackson and the Field oflnternational Economic Law," in JO Am. U.J Int'! 
L. & Pol'y 671 (1994-1995) pp. 710-712; See also Sykes (The Economics ofWTO Rules on Subsidies 2003) p. 1 
(stating that "The controversial task of determining which sorts of government activities create unacceptable 
advantages, and what to do about them, has occupied an important place of the agenda of the WTO/GATT system 
since its inception"). Snape reached a similar conclusion in stating that "With all these problems of defining and 
measuring subsidies and the arbitrary nature of it all, one is driven to wonder whether the attempt to control them 
is not more trouble, and more of a problem for international trade, than the subsidies themselves." Snape 
(International Regulation of Subsidies 1991) p. 266. 

11 SCM Agreement Article 1. E.g., Schott states that "The Uruguay Round agreement includes for the first 
time a comprehensive definition of a subsidy." Schott (The Uruguay Round: An Assessment 1994) p. 86. 
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to analyze their economic effects. We will also demonstrate the different economic effects of major 

groups of subsidies, namely export subsidies, domestic subsidies and import substitution subsidies. 

There are two types of economic effects a subsidy may confer that are believed most relevant to 

international law on subsidies. 
12 

These are economic efficiency and competitive advantage effects. 13 

In analyzing these effects, we assume that we can separate these types of subsidies as follows: 

export subsidies are granted only to products when they are exported; domestic or production subsidies 

are granted to producers, regardless of whether their products are exported or not; import substitution 

subsidies are granted contingent on the use of domestic over imported goods. 14 It is cautioned that the 

borderlines between these types of subsidies are not always clear. Rather, it is usually controversial 

whether a particular subsidy is a domestic or export subsidy. However, these issues will be analyzed 

in great detail in the next sections. For now, we assume that we know for sure which of these three 

types a particular subsidy belongs to. Our question is whether these three types of subsidies cause 

similar or different economic efficiency and competitive advantage effects in international trade. We 

will look at the economic effects of a particular subsidy in isolation, and ignore the question of whether 

any benefits that it confers may be offset by costs elsewhere. 15 

12 See e.g., Diamond (Economic Foundations ofCVD Law 1989); Diamond (A Search for Economic and 
Financial Principles in the Administration of US CVD Law 1990); Sykes (The Economics of WTO Rules on 
Subsidies 2003). 

13 Economic efficiency effects often refer to the efficient use of resources at the national and/or global 
level, while competitive advantage effects are based on the recipient producers. In international trade or trade 
relations between nations, economic efficiency is often considered from either a national or global perspective, or 
both. National economic efficiency is gained when a policy affords net benefits to the national economy. Global 
economic efficiency results from the net benefits to all affected parties, usually the benefits and costs to the 
exporting nation, to the importing nation and to the international market, or other nations. See e.g., Sykes 
(Comparative Advantage and the Normative Economics of International Trade Policy 1998). The following 
sections on "Arguments for International Control of Subsidies" and "Justifications for the Use of Subsidies" will 
provide a more comprehensive analysis of these effects. 

14 See e.g., Snape (International Regulation of Subsidies 1991) p. 264; (Jackson (World Trading System 
1997) pp. 279-80; Sykes (Countervailing Duty Law: An Economic Perspective 1989) pp. 203-4. It is noted that 
these authors do not discuss import substitution subsidies to a considerable extent. For import substitution 
subsidies, one commented that "there are two overarching categories that define the universe of subsidies: export 
subsidies and domestic subsidies. All subsidies will fall into o.ne or the other category ... the SCM Agreement also 
identifies an additional category commonly known as domestic content/import substitution subsidies ... While it is 
true that, in some sense, domestic and export subsidies are the two categories of subsidies, domestic content 
subsidies cut across these two categories." WorldTradeLaw.net DSC on US-Cotton1 AB Report, p. 29. 

15 For a thoughtful discussion on the economic effects of subsidies, see e.g., Sykes (The Economics of 
WTO Rules on Subsidies 2003) pp. 2-5; Diamond (A Search for Economic and Financial Principles in the 
Administration of US CVD Law 1990 Law) pp. 522-525 and 533-540. Actually, more sophisticated tests are 
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A. Competitive Advantage Effects 

Two major issues will be analyzed in this section. First, when does a subsidy result in a 

competitive advantage to the producer in the market place? Second, whether and to what extent, do 

different types of subsidies, funded at the same amount, result in different competitive advantage 

effects? 

For the first issue, the economic analysis makes clear that the producer could increase its 

production and/or reduce its prices, when a subsidy reduces its marginal costs of manufacturing, 

production or sales. 16 Producers will respond to a reduction in short-run marginal costs by lowering its 

prices, and when prices fall, the quantity demanded by buyers will rise, and thus enable the producers 

to expand their production to meet the increased demand. 17 Subsidies may also reduce producers' 

long-run marginal costs, and thus enable the producers to either increase or maintain their productive 

capacity that they could not have been able to do so in the absence of the subsidies. 18 In these cases, 

the subsidies result in a competitive advantage to the recipient producers that they may not receive in 

the market place. It is this type of competitive advantage in the market place that is considered 

"unfair" in international trade. As this competitive advantage is determined in relation to the marginal 

necessary to determine the economic efficiency of a subsidy program, and such tests would require an enormous 
amount of information to calculate the economic efficiency. Many variables would have to be measured to 
precisely determine the efficiency of a subsidy (assuming it is even possible) such as: economies of scale, the 
presence and importance of learning curves, externalities, the effects of spillover technology, barriers to entry, 
union strength, the available supply of key inputs, the amount of research and development required, the possible 
harm to downstream industries that buys an emerging industry's product, and the "stickiness" ofreal wages. Some 
of this information, such as the presence and scale of externalities, is absolutely impossible to predict. Others 
would just be enormously expensive to gather and calculate. This information would have to be weighed against 
the loss to consumers and producers. Thus, the possibility that the government could accurately measure these 
effects is low. See Wilcox, William K., "GAIT-Based Protectionism and the Definition ofa Subsidy," in 16 B. U 
Int'l L. J 129 ( 1998). 

16 For a comprehensive analysis on how producer's production behavior responds to its marginal cost, see 
Diamond (Economic Foundations ofCVD Law 1989) pp. 784-5 (stating that the recipient firm will produce until 
marginal revenue equals marginal cost). See also Diamond (A Search for Economic and Financial Principles in the 
Administration of US CVD Law 1990) pp. 533-540; Sykes (The Economics of WTO Rules on Subsidies 2003) 
pp. 5-6. 

17 Ibid., Examples of these types include subsidies contingent on the output of finished products or the 
amount of input used in making that product. 

18 Ibid., Examples of these types include subsidies to build a new plant or to remain in operation. 
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costs and/or marginal revenues of the recipient firms, certain types of government payments that are 

not tied to/or contingent upon the manufacturing, production or sales of the product "may only increase 

the profits of the [recipient] firm, but not affect its competitive position relative to other competitive 

producers."
19 

There would be no reason for the subsidy recipient firm whose operation is always 

aimed at profit-maximization, to change its production, distribution or pricing in any way; whatever 

level of output was most profitable without the subsidy will also be most profitable with the subsidy. 20 

In other words, a subsidy may increase either the "competitive" position or the "wealth" of the 

recipient frrm relative to its competitive producers in the market place. The economic analysis would 

therefore require a determination on the effects of the subsidy to the recipient frrm's production, 

distribution or pricing for the subsidy to have any effects on the international trade of the subject 

product. 

It is noted that if demand in the competing market -- whether importing, exporting or 

international market -- is totally elastic, the increased competitive position of a producer, gained 

because of subsidies, may not adversely affect the position of its competitors. In this case, even if the 

subsidy might enable the foreign firm to produce more and ship greater quantities into the market with 

elastic demand, such an increase will not affect the sales or profits of other competitors.21 However, 

subsidized frrms .get a better competitive position in the market where the demand is not perfectly 

elastic.22 

The second issue emerges when we apply these analyses to different types of subsidies. 

Different types of subsidies, funded at the same amount, may result in different competitive 

advantages, depending on the causal relationship between the government programs and the recipient 

19 Diamond (Economic Foundations ofCVD Law 1989) pp. 784-7 (stating that a payment will only have 
the effects [ of creating a competitive advantage for the recipient firms over other firms not receiving it] if it either 
decreases the marginal cost of the producer or increases its marginal revenue. Otherwise, the government payment 
may increase th.e profits of the firm, but not affecting its competitive position relative to other competitive 
producers. Examples include subsidies which require no change in production behavior or are provided to 
decommission unused facilities, to help in the clean-up of existing company wastes, if the payments were 
unanticipated.) 

20. Sykes (The Economics ofWTO Rules on Subsidies 2003) pp. 5-6. 
21 Diamond (A Search for Economic and Financial Principles in the Administration of US CVD Law 

1990) pp. 535-36. 
22 Ibid., 
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firm's production and/or exportation. The subsidies contingent on exportation will reduce the marginal 

costs of manufacturing, production or sales only on exported products. Thus, all the competitive 

advantages are borne on the exported products. The competitive advantages generated from domestic 

subsidies affect the marginal cost of production of goods for both domestic consumption and export. It 

is noted that different types of domestic subsidies are likely to produce different competitive 

advantages on production, depending on how the amount the subsidies shift the production cost curve 

downward or the marginal revenue upward. 23 Generally, the more the marginal cost is reduced, or the 

more the marginal revenue is increased, because of the types of domestic subsidies, the greater 

competitive advantages the products gain from the subsidies. Subsidies contingent on import 

substitution would be most effective in reducing the marginal costs for domestic firms using the 

subsidized input or by increasing the marginal revenue for the import-substituted input producers. 

Some types of domestic subsidies, e.g. R & D, may not directly reduce the marginal cost of production 

of the related product in the short-run, and even run the risks of not even reducing the marginal costs in 

the long-run. This necessitates differential legal treatment with respect to different types of subsidies 

based on their effects on competitive position of the recipient in the market. 

B. Economic Efficiency Effects 

23 "It is important to note that not only will identically funded domestic and export subsidies produce 
different effects, but different types of domestic subsidies result in different outcomes. This is because different 
types of subsidies generally shift the excess supply curve by different amounts." See Cass {Trade Subsidy Law: 
Can a Foolish Inconsistency Be Good Enough for Government Work 1990) footnote 110. 
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Export subsidies are often considered economically inefficient. 24 The subsidizing country 

always loses economically, 25 even though export subsidies may lead to an increase in the production 

capacity of its economy. The importing country always gains even though its producers always lose. 26 

But, as demonstrated in economic theory, the gains to the consumers of the importing country may be 

less than the costs to domestic consumers of the subsidizing country.27 In all cases, the world 

economic welfare is always lost.28 Furthermore, from the world economy perspective, economic 

efficiency is reduced.29 Therefore, export subsidies reduce global efficiency and harm the world 

economy. It also harms other exporting countries because of the lost sales to the subsidized exports. 

However, export subsidies are, in certain circumstances, considered critical or even prerequisite 

for the realization of development policy objectives, including purely economic efficiency objectives, 

of the subsidizing government. 30 One typical example is when the domestic market of the subsidizing 

country is too small to absorb any increase in production of certain products that the country's 

producers have or presumably have economically competitive advantages in the long run. In this case, 

if the producers' exportation cannot be increased because of their "temporarily" weak competitive 

positions relative to their counterparts abroad, the producers cannot increase production and sales, and 

24 It is noted that this economic efficiency analysis does not take into account the cost of administering the 
subsidy program as well as any other negative externality that may reduce the economic benefit derived from the 
amount of the subsidy to the recipient firms or bestowed on their exported products or to the subsidizing or 
importing country or the world economy as a whole. The negative externality for the producer, for example, is 
cost that is borne by the subsidy recipient in relation to the production and exportation of the exported products. 
One of the positive externality is the spillover effects of information on importing market gained by entering the 
market which may not have been possible without the export subsidy at the beginning. For a more comprehensive 
understanding on externalities, see e.g., Schwartz and Harper (The Regulation of Subsidies Affecting International 
Trade 1972), pp. 833-34; Sykes (Comparative Advantage and the Normative Economics of International Trade 
Policy 1998), p. 73. See also footnote 15, supra, on the caution when analyzing the economic effects of subsidies. 

25 As shown in Annex II. I. I: (i) domestic consumers may have to pay a higher price for the same product 
as that paid by foreign consumers because domestic producers raise the price in the domestic market equal to the 
cost they produce the export product in order to have the same profit, (loss amount = a+b) ( or has some equivalent 
effect if price is unchanged); (ii) the government losses (the amount= b+c+d+e+f+h+i+j+k+l); (iii) in sum, while 
the producer gains (the amount= a+b+c+d+e), the economic welfare of the country as a whole losses (the amount 
= b+f+h+i+j+k+I). 

26 As shown in Annex II. I. I: (i) the consumers gains (the amount= G+H+I+ J+K); (ii) the producer losses 
(the amount= G+H); (iii) in sum, the importing country gains (the amount= I+J+K). 

27 Barcelo (Subsidies and Countervailing Duties - Analysis and a Proposal 1977) pp. 791-98. 
28 The amount = I+K +b+f. 
29 See Annex II.1.2. The amount= T (b+f+h/2+V2). 
30 We will discuss in more detail the subsidizing country's reasons for subsidization in Section III, infra, 

on "Justifications for the Use of Subsidies by the Subsidizing Governments". 
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employment and economic growth for the country as a whole cannot be expanded, and economic 

efficiency cannot be achieved or promoted, without certain types of export subsidies. This situation is 

particularly critical when the country is relatively new in the international market. As will be 

discussed later in this study, transition economies often find themselves in this circumstance. 

An export subsidy is less efficient than a domestic subsidy if the purpose is to support a 

domestic industry or the region in which the industry is located.31 All benefits generated from a 

domestic subsidy program stay in the subsidizing country, if none of the subsidized product is 

exported. However, domestic subsidies can displace other-country exports into the subsidizing 

country.32 As the economic inefficiencies of domestic subsidies for the subsidizing country33 are really 

the necessary and appropriate cost of advancing a collective purpose or non-economic goal, it is 

difficult to say what principles should guide the necessary trade-off between the entirely legitimate but 

conflicting interests of the subsidizing and the affected non-subsidizing nations. The adverse effects 

may be necessary to show that the affected country's interests should be protected. 

In cases where a portion of the subsidized product is exported, the price in the domestic market 

also decreases, but by a smaller magnitude than in the case when no portion is exported. Therefore, 

the magnitude of negative effect on total economic welfare of the subsidizing country is bigger than 

the amount when no portion is exported. On the other side, the total economic welfare in importing 

countries increases as the import price decreases. The world economic welfare, however, is reduced in 

all cases. 34 

31 Barcelo (The Two-Track Subsidies Code 1982) pp. 136-139; Snape also stated that "A production 
subsidy will tend to be the most efficient means of assistance because it does not raise the price of the subsidized 
product to domestic consumers - thus it does not discourage the domestic use of the product the production of 
which is designed to encourage." See Snape (International Regulation of Subsidies 1991) p. 266. 

32 The economic impacts in this case are the same as those caused by import substitution subsidies, as 
shown in Annex II.3.1 and II.3.2. 

33 In the amount of (f+i+j+k+l) as shown in Annex IL2. l. In this case, the producers in the exporting 
country lost the amount of (g+h+i+j+k) as shown in Annex II.3.l. 

34 With the amount of (f+i+j+k+l) ifno portion of the subsidized product is exported. 
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With respect to import substitution subsidies, the consumers in the subsidizing country gain, but 

the producers in the exporting country lose because of lost sales to the subsidized products. 35 The total 

economic welfare of both the exporting country and global economy is reduced, but that of the 

subsidizing country is increased. 36 The crucial issue is whether import substitution subsidies help 

domestic industries grow so that they can later become important in world markets, or whether it 

simply generates inefficient protected domestic industries and the economy is prevented from 

obtaining the benefits of more efficient foreign products.37 

In summary, economic efficiency analysis draws a sharp distinction among export subsidies, 

domestic subsidies, and import substitution subsidies in terms of the economic gains to consumers and 

producers, and the total economic welfare of the subsidizing country, the exporting and importing 

countries, and the world economy as a whole. The competitive advantage analysis also shows that 

different types of subsidies produce different levels of competitive advantages to the recipients. 

Export subsidies help increase the competitive position of the subsidized products in their export 

markets. Some domestic subsidies may increase the competitive position of the recipient firms. 

Import substitution subsidies are among the most effective domestic subsidies in conferring the 

competitive advantages to the recipient firms in the subsidizing country market. 

II. The Arguments for International Control of Subsidies 

For clarification, this section discusses the reasons for international control of the use of 

subsidies. We will consider the justifications for the use of subsidies by the subsidizing countries in 

the next section. There are four main interrelated arguments for international control of the use of 

35 See Annex II.3 .1. The consumer in the subsidizing country and exporting country gained because of 
lower prices with the amount of (G+H+I+ J+K) and (g+h) respectively. The producers in the subsidizing gain the 
amount of (A +B), while the producers in the exporting country loss the amount of (g+h+i+j+k). 

36 The economic welfare of the subsidizing country gains the amount of (J+K-C), while those of the 
exporting country and the world economy reduce the amount. of (i+j+k) and (C+V2), respectively, as shown in 
Annex II.3.1. · 

37 Whalley (The Uruguay Round and Beyond 1989) p. 33. 
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subsidies. These arguments ask for international rules to prohibit and/or restrict the use of subsidies by 

national governments to protect and promote the benefits derived from theories of comparative 

advantage and competition through international trade liberalization to increase the prosperity of each 

trading nation and the world as a whole. 38 

A. Economic Efficiency Arguments 

This argument asks that subsidies be controlled because (i) they prevent the most economic 

efficient use of resources; and (ii) they also reduce the benefits derived from production specialization 

through international trade. 39 The basic principle is that the forces of supply and demand in the market 

process, when freely operated, result in an efficient allocation of resources as the resources will be bid 

to their most efficient use and consumer surplus will be maximized.40 Subsidies distort or subvert this 

market process.41 Since the market process could only function properly where the participants receive 

accurate information, subsidization sends false market signals which producers use to decide regarding 

whether to enter, exit or expand in businesses and production. 42 The erroneous entry into, or exit from, 

38 The mission of international law, particularly international trade law, is to increase prosperity of each 
and every person, each and every trading nation and the world as a whole. See the preambles of GA TT 194 7 and 
the WTO Agreement. See also Jackson, John H., "The Perils of Globalization and the World Trading System," in 
24 Fordham Int'! L. J. 371 (2000-2001). 

39 See e.g., Anderson, Kym, The Challenge of Reducing Subsidies and Trade Barriers, World Bank Policy 
Research Working Paper 3415 (September 2004) p. 36 (concluding that "The theory and available evidence 
surveyed above show that subsidies and trade barriers are not only economically wasteful but many also have 
harmful social and environmental effects.") (emphasis added). 

40 See e.g., Diamond (A Search for Economic and Financial Principles in the Administration of US CVD 
Law 1990) p. 522. 

41 See e.g., Diamond, ibid; Schwartz and Harper (The Regulation of Subsidies Affecting International 
Trade 1972), p. 840. 

42 Prof. Diamond described the relation between the false market signals and inefficient use of resources 
as: "The cost of a subsidized input is perceived by the producer to be less than the true cost of the input to the 
society. The revenue received when the sale of a unit is subsidized exceeds the value of the unit to the marginal 
purchaser. In both cases, because of the discordance between the producer's perceived cost or revenue and the 
social cost or benefit, more units of the product are produced than would occur if the producer acted on 
undistorted information. As a result, resources are used inefficiently." See Diamond, ibid., 
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or expansion of a business can result in poor performance for the individual companies or industries 

and misallocation of resources. 43 

Such detrimental economic effects to a national economy are spread overall to the world 

economy through international trade, because international trade, in essence, expands the market forces 

or competition, from a national level to a global level.44 Global economic efficiency is achieved when 

free trade allows each country to specialize by exporting those goods it can produce more efficiently 

and importing those goods that it can produce only at higher cost. 45 Even if no one could say in a 

particular case who are the net gainers and losers, the increased global efficiency over time might be 

expected to benefit all nations. 46 Subsidies in any country may result in reduced global efficiency 

because a dead weight loss can occur if higher cost producers displace lower cost producers, or if goods 

are sold at a price below their true marginal cost of production. 47 These kinds of effects may arise 

from all types of subsidies, domestic and export subsidies alike. Accordingly, international rules are 

43 Stewart, Terence P., "US-Japan Economic Disputes: The Role of Antidumping and Countervailing Duty 
Laws," in 16 Arizona Journal of International and Comparative Law 689 (1999) (discussing that injured firms 
[because of dumping or subsidization] may exit markets, not enter markets, or choose not to expand even if they 
are more efficient producers) 

44 Essentially, competition is usually thought to be desirable for its ability to promote efficient resource 
allocation. Competition drives inefficient producers from the market and induces workers to move to firms and 
industries in which their services are most valuable. As a result, goods and services are produced at minimum 
costs, and prices to consumer decline. International competition is further these benefits. The increased trade 
among GATT Contracting Parties in the past, and now within WTO Members, as well as the fact that more and 
more countries joined or are going to join the WTO, shows a clear evidence of these benefits. For a 
comprehensive analysis of how the goal of .economic efficiency is achieved through competition, see e.g., 
Diamond (A Search for Economic and Financial Principles in the Administration of US CVD Law 1990) and 
Sykes (Countervailing Duty Law: An Economic Perspective 1989). 

45 According to the theory of comparative advantage, under free trade conditions each country will 
concentrate production on those goods that it can produce at a lower cost relative to the cost of production in other 
countries. Each country then exchanges its goods with other countries for goods that the other countries produce at 
a lower cost. Each participating country will maximize its economic welfare, and the whole world as well. See 
e.g., Samuelson, P., Economics, (I Ith edn., 1980), pp. 626-630; Henderson, J. & Quandt, R., Microeconomic 
Theory (3d ed. 1980), pp. 292-93; Mansfield, E., Microeconomics (5th ed. 1985), pp. 468-71; Hoekman and 
Kostecki (The Political Economy of World Trading System 2001), pp. 26-28; Sykes (Comparative Advantage and 
the Normative Economics of International Trade Policy 1998); Barcelo (Subsidies and Countervailing Duties -
Analysis and a Proposal 1977) p. 779; Tarullo (Beyond Normalcy in the Regulation of International Trade 1987), 
pp. 549-551. 

46 Barcelo (The Two-Track Subsidies Code 1982) p. 132. 
47 Sykes (Comparative Advantage and the Normative Economics of International Trade Policy 1998), p. 

81; See also Marcus (An Argument for Freer Trade: NME Problem 1985) p. 432 where Marcus quoted and argued 
that (i) savings to foreign buyers may be less than the costs to domestic consumers, so that the export subsidy 
diminishes global economic efficiency; and (ii) a more widespread criticism of subsidization is that it distorts 
resource allocation by encouraging excess production of the subsidized product in the subsidizing country and 
thus discouraging its production elsewhere. 
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necessary to control the use of all subsidies. The "Anti-Distortion School," which argues in favor of 

efficient allocation ofresources, proposes to eliminate all subsidies.48 

B. Unfair Competition in International Trade 

The notion of "unfair" competition has long been discussed in the market economy.49 This 

rationale originates from the claims of the producers that it is "unfair" for them to compete with foreign 

producers who receive unlimited supports from their governments.so Subsidies from the government 

can lower the price of the subsidized producer's goods and thereby harm the more efficient producers 

in other countries by taking away their sales.s 1 While this undesirable effect may apply to all types of 

subsidies, export subsidies often received more attention since the competitor's lost sales happen even 

in their arguably "own" markets,52 because of its contingency on export sales.53 The extreme form of 

48 See Bourgeois J.H.J., "The GATT Rules for Industrial Subsidies and Countervailing Duties and the New 
GATT Round - The Weather and the Seeds," in The New GATT Round of Multilateral Trade Negotiations: Law 
and Economic Problems (Petersmann & Hilf eds., 1988); and also Bourgeois (Introduction: Law and Policy -
Cripple Helping Blind 1991) p. 1. This theory held that every subsidy is trade distortion and should be subject to 
international control. The term "distortion" is used to mean that trade is caused to expansion above or reduction 
below the free trade level as a result of subsidies. 

49 "'Unfair foreign competition' has been among the eminent issues in US trade policy from the very 
beginning of US statehood." See Grabitz, E., "Comment," [on US Law and Practice [on subsidies]], in Subsidies 
and International Trade: A European Lawyer's Perspective (Kluwer Law and Taxation Publishers: Boston, 
Bourgeois, Jacques H.J. ed., 1991), p. 43. We will come back to this issue when we discuss the justifications for 
the use of subsidies in developing and transition economy conditions. Here it suffices to note that the ideas of 
"fair" and "unfair" competition that make sense to competition within a domestic market do not make the same 
kind of sense when applied to international competition. Since the question of whether international competition 
is fair or unfair depends on the net advantage produced by the differing conditions in each country. There is, 
however, no reliable way of ascertaining and comparing the net advantage from one country to another. See e.g. 
Hudec (Differences in National Environmental Standards: Level-Playing Field Dimension 1996). 

50 "Entrepreneurs in a market economy, such as that of the United States, often say that they can compete 
against "fair imports," but they cannot compete against a foreign government's treasury." See Jackson (World 
Trading System 1997), p. 283-84; See also Grabitz, ibid., pp. 46-47. Grabitz observes that: "From the point of 
view of a US firm, it does not matter whether a foreign government's activity distorts the allocation of resources; 
efficiency considerations are not at the center of a firm's business concern. If a foreign firm, however, receives 
'artificial' governmental support, US firm will consider such competition as unfair, regardless of the effect of the 
support on world efficiency." Grabitz also argues that the notion of "equality" is the same as "fair" competition for 
the purpose of US CVD law. 

51 Marcus (An Argument for Freer Trade: NME Problem 1985) p. 432 (asserting that "Declining sales lead 
to decreased production, which in turn necessitates unemployment of productive resources, including labor.") 

52 As a matter of fact, it is always clear that the domestic market is often considered the own market of the 
domestic producers. The government is often asked to protect the domestic market for its producers more 
forcefully than to open foreign markets. This is made abundantly clear by a US President: " ... while speaking 
about tariffs, Abraham Lincoln said: I do not much know about tariff, but I know this much, when we buy 
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unfair competition is predatory-pricing. In this situation, the foreign government supports its 

producers to price so low in such a period of time necessary to drive domestic producers in the targeted 

country out ofbusiness.54 

Domestic subsidies are much less criticized since the subsidized goods are often sold 

domestically, and only a portion, if any, is sold abroad.55 Domestic subsidies, even if the subsidized 

goods are not exported, however, will adversely affect the export sales of the competing goods to the 

subsidizing country's market. 56 Such unfair competition also happens in any third markets, where the 

subsidized products and non-subsidized products compete. 

C. Subsidies and International Trade Liberalization 

The first and foremost purpose of the GATT/WTO system is to reduce tariffs, as the 

conventional barrier to trade, and at the same time to protect the effects and benefits of such 

reductions.57 Subsidies may be used in such a way to nullify the effects of the tariff that remains or the 

benefits of the reduced tariff. International trade rules therefore become less valuable, and the net 

manufactured goods abroad we get the goods and the foreigner gets the money. When we buy the manufactured 
goods at home we get both the goods and the money." Robert B. Reich interpreted this statement to mean that "as 
it applies to buying subsidized products from abroad, Lincoln's statement would need little modification: when we 
buy subsidized products from abroad, we get the goods, but the inefficient foreign producers get the money and 
inefficient foreign workers get the jobs. When we buy nonsubsidized goods, on the other hand, we get the goods, 
and efficient firms and workers wherever located get the money and the jobs." See Robert H. Lantz, "The Search 
for Consistency: Treatment of Nonmarket Economies in Transition under United States Antidumping and 
Countervailing Duty Laws," in JO American University Journal of International Law and Policy 993 (1995), 
footnote 71. 

53 See e.g., Report on H.R. 4784, Trade Remedies Reform Act of 1984, [US] House Subcommittee on 
Trade, (98th Congress, 2nd Session, 1984) p. 27 which stated that "US countervailing duty law reflects a firmly 
held belief that export subsidies are inherently more injurious than domestic subsidies." 

54 See e.g., Jackson (World Trading System 1997), p. 283; Marcus (An Argument for Freer Trade: NME 
Problem 1985) p. 439. 

55 It is noted that the concept of de facto export subsidies may come into this situation. 
56 See e.g., Marcus (An Argument for Freer Trade: NME Problem 1985) p. 432. 
57 Tariffs are considered the traditional or conventional barriers to international trade. The first and 

foremost purpose of the GATT/WTO system is to reduce tariffs and protect the benefits of such reduction. See 
e.g., Sykes (Comparative Advantage and the Normative Economics of International Trade Policy 1998), pp. 67-
68. Prof. Sykes concludes that any restrictions on trade in the form of a tariff on imports reduce national welfare. 
Prof. Sykes also submits that promises to reduce or eliminate the use of traditional instruments of protection like 
tariffs and quotas can prove worthless if other instruments of import protection are substituted for them, and new 
subsidy programs are one such instrument. See Sykes (The Economics ofWTO Rules on Subsidies 2003), p. 2. 
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effect is that countries might be unwilling to make tariff concessions, thus limiting international trade 

liberalization, in the first place. 

When governments undertake to cut their tariffs, they are entitled to expect that other 

governments will not nullify the effects of the tariffs that remain. 58 Export subsidies may reduce or 

nullify the effects of the remaining tariff protections with respect to the importing country. 

Furthermore, export subsidies may also diminish market access opportunities for competing exporters 

from different countries. 59 

Domestic subsidies appear problematic when one views from the perspective of the country 

who has "bought" the tariff concessions to gain better market access for its goods in a trade 

negotiation. Several "non-violation" cases settled within the GATT/WTO framework provide concrete 

examples for this rationale. 60 In essence, the main value of a tariff concession is that it provides an 

assurance of better market access through improved price competition, therefore, parties that 

negotiated tariff concessions in an international trade framework must be assumed to base their tariff 

negotiations on the expectation that the price effect of the tariff concessions will not be systematically 

offset by the domestic supports of the importing countries. 61 If the value of tariff concessions is not 

meaningfully protected, the international legal framework, like the GATT/WTO system, would not 

serve as a useful legal framework for incorporating the results of trade negotiations. 62 

D. Wasteful Subsidy Race 

58 See Kenen, P., The International Economy, (1985), p. 250 (Cited in: Sykes (Countervailing Duty Law: 
An Economic Perspective 1989)). 

59 Sykes (The Economics of WTO Rules on Subsidies 2003), p. 9. 
60 See e.g., EC -Oilseeds; Australia-Ammonium Sulphate; EEC-Canned Fruit; and Japan-Film. 
61 See e.g., EC-Oilseeds, para. 148. 
62 Ibid.,. It is noted that, in this sense, the international legal framework serves as a contractual 

arrangement regulating national trade policies. 
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It is not incorrect to state that maximization of national aggregate economic welfare is not 

always considered the primary or most critical objective of the national trade policies. 63 Rather, as a 

matter of fact, concentrated and politically powerful producers in an importing country, aggrieved by 

foreign government subsidies, may, more often than not, successfully ask their government to provide 

counter-support. 
64 

The strategic political environment may drive governments into a prisoner's 

dilemma, and if governments behave noncooperatively, each may find that subsidization is the 

dominant strategy, with the result that each nation is worse off because all nations compete to grant 

subsidies.
65 

Unbridled and competing national subsidies can undermine world prosperity.66 To escape 

pressures to grant subsidies, and to avoid pressures for competitive subsidization, and to find a way out 

of the prisoner's dilemma, trading nations may wish to establish international rules to constrain subsidy 

practices.67 

III. Justifications for the Use of Subsidies by the Subsidizing Governments 

63 Some argued that "Economists are not always in agreement on how these [international economic] basic 
principles should be translated into policy, and their views are not always accepted in any event," even though 
these principles played an important role in shaping the legal framework in which trade occurs. See Jackson, 
Davey and Sykes (Legal Problems of International Economic Relations 2002), p. 7. Hindley provided an arguably 
similar argument that: "For economists interested in policy, the fundamental fact of professional life is that no 
government pursues policies that are compatible with maximizing aggregate economic welfare of its constituents. 
Responses to this state of affairs tend to fall into two groups. One course is to suggest that governments really 
want to maximize economic welfare but do not know how to. The second is to argue that politicians are not 
notably irrational or stupid and probably have a reasonably clear idea of what they would like to achieve; 
however, maximization of aggregate economic welfare (at least as economists understand that term) is not their 
primary aim". See Hindley, "Subsidies, Policies and Economics," in Interface Three: Legal Treatment of 
Domestic Subsidies (Wallace, Loftus, Krikorian, eds. 1984) cited in Quick (Calculation of Subsidy 1991) fn. 106, 
p. 111; Also, Sykes admitted that "Readers who are familiar with the details of trade policy in practice will no 
doubt have noted that governments often depart from what normative economics might counsel." See Sykes 
(Comparative Advantage and the Normative Economics of International Trade Policy 1998), p. 82; Snape 
(International Regulation of Subsidies 1991) pp. 266-67 (claiming that although the intellectual foundations of the 
"so-called mercantilist" were attacked so successfully by Adam Smith two hundreds years ago, it seems still 
relevant in national trade policy); See also Hoekman and Kostecki (The Political Economy of World Trading 
System 2001) p. 9. 

64 See e.g., Jackson (World Trading System 1997), p. 284. 
65 See Sykes (Countervailing Duty Law: An Economic Perspective 1989). Agricultural subsidies would 

provide such an example. Annand, Buckingham and Kerr (Export Subsidies and the WTO 2001) (stating that "By 
the 1980s, the absence of effective commitments to reduce export subsidies in agriculture had led to a beggar thy 
neighbor.subsidy war which significantly distorted agricultural trade and put heavy demands on some countries' 
treasuries.") 

66 Hufbauer, G.C., and Shelton-Erb, J., Subsidies in International Trade, (1984) p. 8. 
67 Ibid., 
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Having discussed the arguments for international control of subsidies, we now consider the 

rationales for the use of subsidies by the national governments. Theoretically, the actual international 

rules will reflect both these arguments. The strictness of the disciplines on the use of subsidies 

depends on the extent to which the international rules reflect the arguments for international control of 

subsidies. 

Subsidies can arguably be used to correct market failures and enhance economic welfare in the 

subsidizing country as well as global economy. 68 Indeed, subsidies may be one of the most important 

tools for governments to enhance their economic welfare and pursue other socio-economic 

development goals.69 In this part, we explain why governments subsidize and how different types of 

subsidies may realize their purposes. We also discuss whether the justifications for government 

subsidization originate from the subsidizing country's socio-economic development level and 

economic structure. 

A. What are the Government's Purposes and Justifications for the Use of Subsidies? 

There are four main reasons that are most debated and relevant to our discussion on why 

68 Sykes (Countervailing Duty Law: An Economic Perspective 1989). Hoekman and Kostecki appear to 
agree with this view in arguing that subsidies may be a desirable form of government intervention to bring 
marginal private costs or benefits into alignment with marginal social costs or benefits. See Hoekman and 
Kostecki (The Political Economy of World Trading System 2001) p. 169. 

69 Jackson (The World Trading System 1997) p. 294 (stating that subsidies are an exceedingly important, 
even crucial tool of national governments in facilitating their sovereign capacity to achieve their legitimate policy 
objectives); Marcus also concluded that "the importance of subsidization as a tool ofindustrial policy in a rapidly 
changing world economy must be fully recognized." see Marcus (An Argument for Freer Trade: NME Problem 
1985) p. 450. The GATT/WTO system always recognizes this important role of subsidies. GATT Article VI:8(b) 
allows the exception of domestic subsidies from the scope of national treatment. The Subsidies Code Article 11.1 
specifically states that "subsidies other than export subsidies are widely used for the promotion of social and 
economic policy objectives," and the Signatories "do not intend to restrict the right of signatories to use such 
subsidies to achieve these and other important policy objectives." Footnote 23 to Article 8.1 of the SCM 
Agreement states that "It is recognized that government assistance for various purposes is widely provided by 
Members and that the mere fact that such assistance may not qualify for non-actionable treatment under the 
provisions of this Article does not in itself restrict that ability of Members to provide such assistance." Article 
27.1 of the SCM Agreement states clearly: "Members recognize that subsidies may play an important role in 
economic development programs of developing country Members." (emphasis added). 
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governments subsidize. First, subsidies are used to assist domestic industries for trade adjustment. 

Second, subsidies are used to counter market failures. Third, subsidies are used to increase and/or to 

change the comparative advantages of the nation so that it can gain more from international trade. 

Fourth, subsidies are used to promote exportation which is considered necessary to enhance national 

economic development. It is noted that these reasons are very often interrelated and sometimes should 

not be considered separately. For the sake of in-depth analysis, we treat them separately to reach the 

most persuasive justifications. Before analyzing these reasons, a point should be made, in terms of 

government policies, that a subsidy, regardless of forms, i.e., export or domestic subsidy, is always the 

most economically efficient way for the government to realize its objectives. 70 There is a prim a facie 

case for direct subsidies for the production of product X, if increased production ofX is the objective.71 

The arguments for government support to ease trade adjustment cost72 due to import 

competition are strongly justifiable both from economic efficiency and international trade facilitation 

perspectives. Each trading nation, explicitly or implicitly, will try to balance the interests gained to its 

exporters from the losses suffered by its import-competing producers in its trade policies. While its 

exporters always advocate for free trade, its import-competing producers will, on the contrary, ask for 

protection. The voice for protection seems more appealing in the presence of some sort of aggressive 

behavior of foreign enterprises that distorts the domestic market. Here comes the problem of the 

losers. Prof. Jackson asks "what do you do with the losers, particularly if they are the disadvantaged of 

some sort? He seems to agree with the answer provided by the economist, Max Cordon, that 

70 Snape (International Regulation of Subsidies 1991) p. 266, also referring to Carden, W. M., Trade 
Policy and Economic Welfare, (Oxford University Press: London, 1974), Chapters 2-4. 

71 Snape (International Regulation of Subsidies 1991) p. 266. Snape also pointed out that this is true even 
in some instances where complications in administering a production subsidy or in raising the taxes to pay for it, 
may shift the choice towards an import tariff. 

72 It is noted that the concept "adjustment cost" used in this section does not include the "public costs" 
which may be necessary for a Member's government to pass proper laws, to set up corresponding institutions and 
to improve capacities for these institutions to meet its WTO obligations, such as to implement the SPS or Customs 
Agreements, but refers only to "private costs" which are the costs of adjustment to "new" business environment as 
a result of WTO accession and participation faced by its producers and workers, such as the training costs, that the 
government deems it essential to ensure its socio-economic and political stability and development. For a 
discussion on these various costs, see Drabek, Zdenek and Bacchetta, Marc, Tracing the Effects ofWTO Accession 
on Policy-making in Sovereign States: Preliminary Lessons from the Recent Experience of Transition Economies 
(Blackwell Publishing Ltd: 2004) pp. 1083-1122. 
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"governments pay more attention to avoiding the reduction in welfare of any class of its citizenry than 

they do in maximizing the total welfare. 73 In other words, this rationale also serves the purpose of 

redistribution of wealth and not for increased economic efficiency.74 Consequently, if the trading 

nation is prevented from using some sort of subsidies to support such adjustment costs, it will try to 

impose other protectionist relief measures which will likely do more harm to international trade 

liberalization as well as national economic welfare. 75 

The market failure argument appears to be the most complex. Market-oriented economists 

generally advocate for avoiding governmental interference, but accept, or at least recognize, some sort 

of government interference when there is something called "market failure."76 Market failures exist 

when the social costs differ from the market costs. Market failures can be caused by externalities, 

information asymmetries, monopolization, or public goods problems, such as environment protection 

and national defense.77 Externalities are often considered the most critical cause. 78 Essentially, an 

73 Jackson (World Trading System 1997), p. 349. This is likely true than not because of the fact that 
workers in one industry will agree to support protection for workers in other industries affected by import surges 
because of the implicit understanding that should a surge subsequently affect their own industry, other workers 
will also agree to protection for them. See e.g., Whalley (The Uruguay Round and Beyond 1989) p. 18. 

74 See e.g., Marcus (An Argument for Freer Trade: NME Problem 1985) pp. 434-35. See also Reif, 
Timothy M., and Rangaswami, Viji, "The Way Forward for U.S. Trade Policy and the WTO," in 32 Law & Pol 'y 
Int 'l Bus. 427 (2001) (arguing that the US trade policies and the WTO must update to reflect the reality that trade 
can create winners and losers and the international trade liberalization may not be sustained if merely premising 
that trade is a positive "win-win-win" scenario which is an outworn slogan whose time has passed). 

75 This is often referred to as "the second best solution." See e.g., Alessandrini (Subsidies, Strategic Trade 
Policies and the GATT 1991) p.5 (arguing that there are some offsetting policies that have some adverse 'indirect 
effects', but would still bring about an improvement and maximize the national output in this situation). See also 
Barcelo, III, "Subsidies, Countervailing Duties and Antidumping after the Tokyo Round," 13 Cornell 
International Law Journal 257, (1980), p. 263; See Whalley (The Uruguay Round and Beyond 1989) p. 19 
(arguing that "the GATT system recognizes that pursuit ofnational economic interest will not, by itself, be enough 
to achieve liberalized trade." It follows that "for the sake of more trade liberalization, some sort of most 
economically efficient measures should be allowed.") See also Bagwell and Staigel (Subsidy Agreements 2004) 
for a similar argument. 

76 The basic reason for this acceptance is that the economic efficiency theory presumes that, had market 
forces operated freely in the absence of subsidy, an efficient result would have been obtained. Because of market 
failures, such an efficient result may not be obtained. See e.g., Jackson (World Trading System 1997), p. 348. 
Prof. Jackson, generally, argued that governments may restructure incentives as a way to correct market failures, 
but cautioned that such actions should be considered within an international market context. Prof. Sykes submitted 
that trade restrictions definitely might at times enhance national welfare (and maybe even global welfare) relative 
to a policy of ignoring the market failure altogether. See Sykes (Comparative Advantage and the Normative 
Economics of International Trade Policy 1998), p. 74; See also Alessandrini (Subsidies, Strategic Trade Policies 
and the GAIT 1991) p.5; Barcelo (Subsidies, Countervailing Duties and Antidumping 1980), p. 263. 

77 See Jackson (World Trading System 1997), p. 348. 
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externality is a cost or benefit produced in the operation of the market but not taken into account in the 

market process or not reflected in the prices charged for a good or service. 79 From the economic 

efficiency standpoint, where the "social" or "actual" benefits are lower than the market prices, a 

negative externality occurs; on the contrary, where the "actual" benefits are higher than the market 

prices, a positive externality is produced. The economy is beneficial because of the positive 

externalities, and accordingly the more production that produces positive externality, the better for the 

economy. However, in the market place, goods that tend to generate such positive externalities will 

generally be under-produced unless their production is encouraged by government support.80 The 

subsidy to encourage this type of production would increase the economic efficiency, as well as add to, 

rather than reduce, gains from trade.81 There are several examples often cited as producing positive 

externalities, such as pioneering exportation, research and development, agriculture, regional 

development, that should be supported. 82 

78 See e.g. Hoekman and Koste.cki (The Political Economy of World Trading System 2001) p. 169. They 
focused on the need to offset externalities causing social and private costs and benefits to diverge; Diamond (A 
Search for Economic and Financial Principles in the Administration of US CVD Law 1990) p. 522 

79 There appear several definitions of an "extemality," but these are not, to a considerable extent, different 
from each other. Some define as "Externalities are costs or benefits that are borne or reaped by nonparties to a 
transaction and are not therefore taken into account in the market process." See Schwartz and Harper (The 
Regulation of Subsidies Affecting International Trade 1972), p. 833-34. Others view that "an externality is a 
benefit or a cost associated with the operation of market that is not reflected in the prices charged for a good or 
service or in the prices that purchasers are willing to pay for them. See Sykes (Comparative Advantage and the 
Normative Economics ofintemational Trade Policy 1998), p. 73. 

80 See e.g., Snape (International Regulation of Subsidies 1991) p. 267. 
81 Prof. Diamond succinctly summarizes as: externalities raise an input's cost to the producer above its 

actual cost to society or reduce the revenue which the producer receives from sale of an output below its value to 
society. In such cases, the producer will produce less than the efficient amount of good. The correct government 
payment, rather than creating inefficiency, will increase efficiency. See Diamond (A Search for Economic and 
Financial Principles in the Administration of US CVD Law 1990) p. 522. 

82 See e.g., Snape (International Regulation of Subsidies 1991) p. 267 ( discussing reasons for subsidizing 
pioneering exportation); Doane, Michael L., "Green Light Subsidies: Technology Policy in International Trade," 
in 21 Syracuse J. Int'! L. & Com. 155 (1995) (discussing subsidizations for R&D, regional development and 
adaptation costs to environment requirements); Schwartz and Harper (The Regulation of Subsidies Affecting 
International Trade 1972), pp. 844-847 (discussing the reasons for subsidizing R&D, agriculture, and infant export 
industries). For an illustration, the arguments for R&D subsidies advanced by Schwartz and Harper are 
summarized as following: The basic reason for R&D is that the full value of the benefits created by privately 
conducted research, especially in the case of basic research, may not be captured by the firm that undertakes it. 
Some of the knowledge gained will be communicated without payment in exchange to employees, suppliers, 
customers, and others with whom the firm deals. These benefits, commonly referred to as "spillover effects," 
occur for two reasons. First, there are limits on the protection afforded by law to knowledge acquired through 
innovation. Second, the costs of devising and implementing transactions to capture the value of some of the 
benefits derived from the innovation (for example, the knowledge gained by a firm supplying inputs) may exceed 
the amount that could be realized. As the result of these various factors, the amount obtained through private 
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The arguments for the use of subsidies to increase or change the comparative advantages of the 

national economy come from the comparative advantage theory in international trade. Since 

international trade is based on the theory of price competition and production specialization, national 

governments may enhance or develop their own comparative advantages for better economic 

development and gains from trading with other nations. 83 The promotion of sectors considered 

'strategic' to the economy best illustrates this rationale because they can generate positive external 

economies for other domestic firms and/or they foster the use of resources in higher-productivity 

activities, and/or they can earn better than normal profits. 84 This aim is certainly possible because of 

the dynamics of the comparative advantages in the world economy. In other words, national 

comparative advantage is seen as a dynamic, not static concept. With the development of technology 

and communications, the life cycle of products is usually short, on the one hand, and it takes a 

relatively short time to introduce new and different products, on the other. These new products may 

definitely bring wealth to the successful nations. 

Many of the aforementioned reasons may be equally applicable to justify the use of export 

subsidies. Export subsidies can be justified in some additional circumstances. The political economy 

provides a reason. In contrast to the way economists usually view imports and exports as equally 

beneficial in yielding gains from trade, national politicians, and the political process more broadly, 

transactions may be less than the social value of the innovation. It is also asserted that the risky nature of R&D 
prevents many private firms, including high technology industries, from receiving the amount of private capital 
necessary to convert the results of basic research into a viable product, therefore, it is necessary for the 
government to fill the void. Thus government support ofR&D can in principle supply an additional return equal to 
the value that is not captured in private transactions. If it performs this function, the result is to enhance efficiency 
by bringing to bear as incentive the true value placed by society on the invention rather than the lesser value 
manifested in the private transaction. If the combination of public and private action yields a more efficient use of 
domestic resources because the incentive taken into account more accurately reflects the social value of the 
innovation, then the world as a whole can share the benefits of that use through international trade. If this 
objective has actually been accomplished, the proper response is obviously not an international ban or nullification 
of the domestic measure. Indeed, the right thing for other countries to do may well be to try to improve efficiency 
by similarly effective use of the public sector. 

83 See Alessandrini (Subsidies, Strategic Trade Policies and the GATT 1991), p. 6 who argued that "In 
contrast to the assumptions that free price competition maximizes national and global economic welfare, many 
real-world markets are characterized by oligopolistic market structure in which the exploitation of economies of 
scale in production, product differentiation, and the introduction of new products are more important than price 
competition ... Therefore, when the comparative advantage in international markets is based on one or more of 
these factors, some gains from trade may derive from the monopolistic exploitation of such advantages." 

84 Alessandrini (Subsidies, Strategic Trade Policies and the GAIT 1991) p. 8; See also Sykes 
(Comparative Advantage and the Normative Economics oflnternational Trade Policy 1998), pp. 76-77. 
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generally treat imports as bad and exports as good. 85 In this regard, mercantilism is usually preferred 

from a national policy perspective. 86 Furthermore, the fact shows that, without the gains from exports, 

the national government may not be able to pursue international economic integration and market 

reforms because of the political forces for protection. 87 Some also argued that the externalities that 

arise in international trade, but not in domestic production, provide a justifiable ground. 88 For 

example, export subsidies may be used to counter government anti-export bias policies or to promote 

exports to earn enough foreign currency to fund imports. 89 

In sum, subsidies may be a desirable from of government policy in certain circumstances as 

they can help improving national economic efficiency as well as promoting international trade 

liberalization. However, these objectives may only be achieved when the circumstances are correctly 

identified and diagnosed, and the type of support is appropriately designed and implemented. The 

question is whether the government is able to identify the circumstances, and design and implement the 

support programs successfully? The answer to this question may not be in the affirmative. 

Recognizing that the comparative advantage theory did not take into account the issue of externalities 

and that subsidies may be used to counter these externalities, Schwartz and Harper did not find an 

affirmative answer to the question of whether the government could be able to use subsidies in such a 

way achieve a better allocation of resources. 90 Others argued that the answer would always be in the 

85 Whalley (The Uruguay Round and Beyond 1989) pp. 18-19. 
86 See e.g., Snape (International Regulation of Subsidies 1991) p. 266. 
87 Hoogmartens (WTO and The Integration of Transition Economies 2002) p. 37 referring to Cooper, R., 

and Gacs, J., Trade Growth in Transition Economies (Cheltenham, Edward Elgar: 1997) (noting that Eastern and 
Central Europe are a reference to prove that exports are necessary to pay for imports. Good export performance is 
necessary for general economic progress). 

88 Schwartz and Harper{The Regulation of Subsidies Affecting International Trade 1972), p. 847. 
89 Snape (International Regulation of Subsidies 1991) pp. 267-68; GATT .Secretariat, Incentives for 

Industrial Exports from Developing Countries, GATT Doc. Com. TD/72 (1970). 
90 See Schwartz and Harper (The Regulation of Subsidies Affecting International Trade 1972), p. 850-51. 

They concluded that "In sum, then, just as we could not say in principle that a subsidy inevitably leads to a worse 
allocation ofresources because of the possibility that it might accurately give effect to externalities, neither can we 
say that a subsidy inevitably leads to a better allocation of resources because of the possibility that it might be 
based on an over-valuation of the externalities of such magnitude that the result would be greater divergence from 
optimality than ifthere were no government intervention." 
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negative. 91 

The problems may still exist even where the governments can identify and respond properly to 

the circumstances. Since other governments may do the same. The result then may be a battle of 

subsidies that harm all economies.92 

However, as the government is the only person who is responsible for the wealth of its citizens, 

who possesses the power and resources to provide subsidies to its enterprises and industries, and who 

always believes that it can do it right, and rarely confesses that it may do it wrong, there would be no 

ways to stop the governments to try to do so, i.e., to subsidize its enterprises and industries to achieve 

its policy purposes. Furthermore, too strict rules that limit the governments to provide their 

"justifiable" subsidization may have a "chilling" effect on the desire of governments to take on further 

market access commitments, thus hindering international trade liberalization. 93 

B. Developing and Transition Economies 

The justifications for the use of subsidies analyzed above appear more demanding in the 

situations of developing countries.94 Indeed, the arguments on "unfair" competitive advantage in 

international trade caused by the use of subsidies are strange when one considers the competitive 

conditions for doing business of producers in developed and developing countries. 95 It is more often 

91 See Walther (Comment 1991) pp. 17-18. The main argument is that "Even if the risk of error is the same 
in the public and private sectors, privately chosen projects are far more dispersed over the whole of the economy 
and are, in case of failure, quickly abandoned where as publicly chosen projects are often larger and concentrate in 
certain sectors and are for political reasons difficult to abandon in case of failure. In addition, subsidization 
changes behavior: the audacious entrepreneur is likely to change to a rent-seeking risk-averter." Hoekman and 
Kostecki shared the same view. See Hoekman and Kostecki (The Political Economy of World Trading System 
2001)p.170. 

92 See section II.D, supra, for a discussion on wasteful subsidy race. 
93 See e.g., Bagwell and Staigel (Subsidy Agreements 2004). 
94 See, e.g., Whalley (The Uruguay Round and Beyond 1989) pp. 12-13. 
95 

The ideas of fair and unfair competition that niake sense to competition within a domestic market do not 
make the same kind of sense when applied to international competition. Since the question of whether 
international competition is fair or unfair depends on the net advantage produced by the differing conditions in 
each country. There is, however, no reliable way of ascertaining and comparing the net advantage from one 
country to another. Foreign and domestic competitors do not share the same governmental regulatory structures. 
The burdens and benefits of each government's policy are never identical to those in other countries. Moreover, 
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than not that conditions for doing business in developing countries are much less favorable than those 

in developed countries. The high transaction costs, inefficient investment and human capital, outdated 

technology, lack of legal protection and inefficient infrastructure are just a few. Thus, any financial 

support from the government in developing countries is very likely just offset by one or all of these 

costs.
96 

This situation would also be true in some transition economies. As a result, it seems "fair" for 

the governments in these countries to provide some support to their producers to enable them to have a 

more "level playing field" in the international market. This would be seen as a realistic solution 

because the improvements of each and all these "market" conditions in developing and transition 

economy countries can not be done in a relatively short time, or even can not be improved without the 

benefits derived from international trade. In other words, certain preferential treatment on the use of 

subsidies based on the levels of socio-economic development and economic settings is necessary. 

Furthermore, as exports by individual developing and transition countries are often concentrated 

on a few product lines, their terms of trade may be subject to higher degree of fluctuations. Thus, they 

are concerned that the rules of the international trading system should allow them to insulate key 

industries from whatever external shocks that might occur. The support to infant industry would be 

considered most relevant in this context, especially given the success achieved by South Korea, Japan 

government policies are so complex that one could never compile a complete list of the relevant policy measures 
influencing competitive outcomes in any one country, n:iuch less measure them. Nor can the effects of these 
differences be equalized by the mobility of producer investments or by access into the competitor's market, for 
neither of these alternatives can be taken for granted in the markets of other countries. A single advantage, like a 
subsidy, is unfair only if one assumes that all other factors are equal. Eliminating a subsidy will produce a level 
playing field only when the playing field is otherwise level. See e.g., Hudec (Differences in National 
Environmental Standards: Level-Playing Field Dimension 1996); Prof. Jackson also stated that "Societies and 
their economic systems differ so dramatically that what seems unfair to members of one society may seem 
perfectly fair to those of another society." See Jackson (World Trading System 1997) p. 248. 

96 Perhaps, because of these reasons, developing countries have been asking for more freedom in the use of 
subsidies to get ahead in international trade. Assessing the current proposals of developing countries for 
amendment of the SCM Agreement within the Doha Round, Magnus wrote: "The proposals from developing 
countries consist almost exclusively of efforts to loosen the disciplines to which most of them subscribed for the 
first time in 1994. Underlying these proposals appears to be a belief that government financial intervention is an 
important means for these countries to get ahead in international trade, and that they must be free to use this tool 
without any possibility of triggering WTO-authorized offsetting action. Interestingly - given the severe resource 
constraints a great majority of them face and the significant derogations already built into the ASCM- freedom to 
subsidize has been one of the main focal points of the broader debate over "special and differential" treatment of 
developing countries and their products." See Magnus, John R., "World Trade Organization Subsidy Disciplines: 
Is This the "Retrenchment Round,"?" in Journal of World Trade 38(6) (2004) p. 990. 
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and other East Asian countries using this policy. 97 

As the socio-economic development gaps are increasing in the world, the desire of the low-

income countries for faster economic development to catch up with other countries should be promoted 

through international trade law, and thus, some preferential treatment is warranted. 

In sum, these arguments ask that differential rules apply to different countries at various stages 

of development. 98 They also suggest that the differential treatment should not be the same. Ideally, 

the differential treatment should be country-specific, or reflect, to the most possible extent, the 

particular situations of each developing and transition economy. 

IV. Assumed Market Conditions 

The foregoing analysis presumes certain market conditions. Firstly, the producers must be 

independent and profit maximizing entities. They must compete with each other in purchasing inputs 

and in selling outputs. They must base their decisions on market signals of supply and demand. 

Secondly, investors are free to invest and reinvest where they see most profitable. These two 

conditions suggest that the producers/industries take the market conditions facing them as given.99 

These conditions are necessary since their absence would make government actions in altering market 

signals meaningless. In our analysis above, the government does not direct, or order, firms to do 

97 See e.g., Mah, Jai S., "Export Promotion and Economic Development: The Case of Korea," in Journal 
of World Trade 40(1) (2006) pp. 153-166 (arguing that export subsides were critical for economic development of 
Korea in its early stage of developments of 1960s-1990s and submitting that WTO rules on subsidies should be 
amended to allow developing countries to use export subsidies). One of the things developing countries wanted to 
learn from these Asian Tigers is the development of comparative advantages. Comparative advantage has been 
proved by these examples as not a static but dynamic concept. However, it is noted that not all agreed on the 
relations between export promotion programs and economic development in East Asia Countries. E.g. Panagariya 
concluded that "those who subscribe to the view that pro-export interventions were important in East Asia have 
not provided convincing evidence establishing a causal relationship between them and growth." See Panagariya, 
Arvind, Evaluating The Case for Export Subsidies (1999) p. ii (available at 
http ://wblnOO 18. worldbank. org/research/workpapers.ns:u'policyreseach ?openforum ). 

98 Whalley (The Uruguay Round and Beyond 1989) p. 13. 
99 It is noted that the fact that they actively ask for and/or advocate to improve their market environment 

that may lead to changes in the market environment does not affect the market conditions in our analysis since it is 
only the government, not the producers, who is able to change the market conditions within which the producers 
operate. 

37 



whatever it wants. Rather, the government, knowing that firms are profit-maximizing and make 

decisions based on market signals on costs of inputs and incomes from sales of outputs, takes actions 

to alter these existing market signals, to reduce costs of inputs and/or increase incomes from sales, and 

then attaches these incentives on whatever it wants firms to do. In other words, the government 

programs become elements of the market where the firms compete with each others based on whatever 

the market offers for their profit maximization. 

Thirdly, there would be substantial international movements of goods across borders so that 

imported and domestic goods could compete on prices. The level of existing import, or export tariffs, 

or even other non-tariff barriers, is largely irrelevant and does not enter into the analysis because these 

existing tariffs are considered costs in manufacturing or sales of goods much as other costs of inputs. 

The market conditions as existed in a country, with all its features, are viewed by the producers, in all 

trading nations, as given and based on which they do business. 100 However, it is necessary to note that 

any changes in this given market setting are likely to affect their business operations. This market 

setting is arguably improved over time because of the government efforts, including trade negotiations, 

as well as of the social progress. Accordingly, these market conditions, largely in a certain country, 

are served as market benchmarks, at any given time, against which to assess whether a particular 

government action is a subsidy. 

If only the first two conditions exist, then the competition is limited within a national economy. 

The third condition allows competition in a global scale or within the economies of all trading nations 

based on the existing conditions of the global market. It is certain that the more competitive this global 

market the better global and national economic efficiency is achieved. However, the global market 

envisioned in our discussion is not the same as the national market of each participating trading nation. 

The international trade norms which are commissioned to create such a global market only discipline 

100 If the producers, particularly in other countries that trade in a certain country, find that the existing 
market conditions in this country within which its producers operate create "unfair" advantages, e.g., a support 
program, for them, they may ask for a removal, based on the current international norms that bind this country or 
enter a new trade negotiation· to achieve this purpose. This exactly happens when a country negotiates for 
GATT/WTO membership. 
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certain types, but not all, of government actions that may affect the market conditions in each 

government sovereign market jurisdiction. This assertion is further enhanced by other natural and 

social conditions of each trading nation within which the producers operate. 

Such market conditions are also found necessary for the proper application of the national CVD 

laws. In the 1980s, Holmer, Haggerty and Hunter argued that the "marketplace plays a very special 

role" in identifying and measuring of subsidies for the US CVD purposes. 101 After examining how a 

variety of government actions that would constitute subsidies, either export or domestic, based on the 

two-prong definition which requires (1) selective government treatment, 102 and (2) such selective 

government treatment is different from the treatment that the recipient otherwise would receive in the 

marketplace, 103 they concluded that the type of marketplace necessary in their analysis is "the 

commercial environment facing the profit-maximizing firm." 104 Firms take the marketplace as given 

(given the prices of inputs and outputs) and compete with each other in purchasing inputs and selling 

outputs in this given commercial environment. Investors are free to invest or reinvest their capital 

where they see most profitable. The prices of inputs, including investment capital, and outputs serve 

as appropriate market benchmarks for identifying those government actions that are considered 

subsidies and for calculating the amount thereof. 105 Therefore, the focus is whether the participants in 

the market are financially self-responsible and operate based on market-signals. The market itself does 

not have to be a perfectly free market, or a market free of government intervention. The government 

may participate in the market in much the same way as a private participant, provided that in doing so 

it exempts itself of its sovereign authority and acts like a private business. 

The role of the government in such a business environment is essentially to facilitate and enable 

101 Holmer, Haggerty and Hunter (Identifying and Measuring Subsidies 1984) p. 325. 
102 Ibid, p. 304. This prong requires the selective treatment (recipient) of the program. With respect to 

export subsidies, the treatment is selective on a class of sales -exports (versus domestic sales); With respect to 
domestic subsidies, the treatment is selective in the sense that the recipient is only a specific enterprise or industry, 
or group of enterprises or industries (known as the specificity test). 

103 Ibid., pp. 305-306. This requirement asks that "what would the firm have paid for its inputs or received 
for its outputs absent the selective government action?" The answers are the normal, marketplace costs and prices, 
benchmarks that the firms would face. 

104 Ibid., p. 325. 
105 Ibid, The authors also stated that DOC was considering these characteristics of the marketplace to 

consider whether and how US CVD law could be applied to imports from NMEs. 
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enterprises, and also individuals as enterprises are basically created and operated by individual 

persons, to freely pursue their economic rights and to ,fairly compete in the marketplace. The 

government does not supplant, but rather facilitate the proper function of market forces. 

It is noted that our analysis does not take into account circumstances where the government is 

the only market provider of the goods or services so that the prices of these goods or services do not 

theoretically fluctuate based on the market forces. 106 In such circumstances, the prices may be either 

higher or lower than the actual market prices, had there been such prices, depending on how the 

government sets the prices. If the prices were set high, e.g. higher than world prices, the producers in 

this country are arguably at a less competitive advantage than their counterparts in other countries 

where the prices of like goods or services are lower, since they have to buy higher prices for their 

inputs. The situation, however, would be reverse if the prices are set, or accused of being set, low. 

This scenario may result in "unfair" competitive advantages for producers in such a country, if the 

low-priced goods and/or services effectively reduce their costs in producing and selling tradable goods. 

Thus, the issue of how the government action in these circumstances might affect the behavior or the 

competitive position of the producers in a certain country should be considered on a case-by-case 

basis. 

V. Concluding Remarks 

The policy underpinnings for international regulations on subsidies appear to be perplexing and 

controversial. The arguments for international control of subsidies strongly advocate that subsidies be 

controlled for the benefits of each nation as well as the whole world in the long-run. 107 However, the 

106 The same situations exist where the government, though not being the only provider, sets the fixed 
prices of the subject goods or services. 

107 International rules have a broader mandate than national rules. Since the constituents now, principally, 
include all countries, and thus the global economic efficiency is more relevant than that of from the perspective of 
each nation. As the economists suggest, protectionist measures, including subsidies, usually reduce global welfare, 
even though under particular circumstances, they may enhance national economic welfare. See e.g., Sykes 
(Comparative Advantage and the Normative Economics oflntemational Trade Policy 1998) p. 71. 
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extent and coverage of the international rules should also be subject to various justifications. The 

justification arguments show that subsidization may, in certain circumstances, enhance national 

economic welfare, thus giving rise to governments, at least, to try to do so, even though they may tend 

to fail. The different levels of socio-economic development and economic systems create more 

difficulties for an international regime on subsidies. 

Furthermore, different types of subsidies require different legal treatments because they produce 

different economic effects. Export subsidies would necessarily have an adverse effect on trade 

interests of other Members, and rarely be the most efficient [or best] tool for the subsidizing 

governments to achieve their policy objectives. Domestic subsidies may also have a similar effect on 

trade interests of other Members when they affect the production, distribution or pricing of the subject 

product in either the export or domestic market Different types of domestic subsidies are likely to 

produce different competitive advantage effects. Thus, the adverse effects to the trade interests of 

other Members may need to be identified and measured before any action can be made to discipline the 

use of domestic subsidies. 108 Import substitution subsidies would rank the first among different types 

of domestic subsidies because they, directly and to the most extent, cause adverse effects on price 

competition between domestic and imported goods. 

Accordingly, a flat prohibition on the use of subsidies is not desirable. Some sorts of subsidies 

for the government to achieve their policy and development objectives should be permissible, at least 

to the extent that they do not result in detrimental effects to the trade interests of other Members. 

Therefore, in fashioning rules regulating the use of subsidies, there is certainly a need for precision 

because ambiguities in the system leave Members either with a choice not to give out 'efficient and 

permissible' subsidies, or to face legal remedies for providing subsidies that they had deemed 

permissible. 109 This task would be formidable, given the inextricably intertwined nature of subsidies 

and government actions and the different economic effects of different types of subsidies. 

108 Williams (Influence and Lack oflnfluence of Principles in China's Accession to WTO 2001) pp. 805-6. 
109 Showalter, J. Michael, "A Cruel Trilemma: The Flawed Political Economy of Remedies to WTO 

Subsidies Disputes," in 37 Vand. J. Transnat'l L. 587 (2004). 
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In addition, the analysis shows that national governments play a critical role in setting the 

market environment within which enterprises operate and compete. The enterprises often, if not 

always, consider this market environment as given. The market environment in which the international 

rules on subsidies function is not free from government's intervention. Rather, the independent 

position from the government and profit-maximizing oriented operation of the enterprises are critical. 

The international rules on subsidies will fail to function properly in a market environment where the 

enterprises do not base their decisions on the market signals. 

With these complexities in mind, we now examine how the WTO laws on subsidies have been 

formulated and to what extent the policies discussed herein are reflected. 
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Chapter 3: 

WTO Laws on Subsidies 

Having discussed the policy underpinnings for international control of subsidies, we now tum to 

examine how, and to what extent, the actual rules reflect them. We will start with a brief summary of 

the historical development and the problems that existed under the GATT 1947 legal framework on 

subsidies. We then analyze the current rules to demonstrate how the GATT legal framework has been 

improved. The analysis of the law, as such and as applied, provides guidance for our discussion on the 

application of WTO laws on subsidies to transition economies. It also enables us to make an 

assessment of a variety of programs currently provided by Vietnam's government and a policy 

recommendation on whether any changes should be made to current programs and how to develop 

future programs. 

I. Legal Framework on Subsidies under GATT 1947 

From its inception, GA TT has been concerned with the issue of subsidies, but there was great 

difficulty obtaining a consensus for any common approach on how to discipline subsidies. 1 The legal 

framework on subsidies under the GA TT was enshrined in several articles. Article XVI lays out the 

main legal obligations on subsidies while Articles VI and XXIII provide for different enforcement 

mechanisms. 

Initially, Article XVI only had one paragraph, providing the obligations to (i) notify the extent, 

1 Jackson (World Trade and the Law of the GATT 1969) pp. 367-369. Generally there were two different 
views. A group of countries, led by the US, proposed to prohibit export subsidies while allowing production 
subsidies, but requiring notification and consultation. The other group argued that both production and export 
subsidies could effectively result in oversupply on the world market and unfairly restrict some countries' exports, 
thus, both production and export subsidies must be prohibited when there are harmful effects or allowed when no 
harmful effects occur. 
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nature and estimated effect of a subsidy that is intended to, either directly or indirectly, increase 

exports or reduce imports and (ii) discuss the possibility of limiting subsidization if it causes, or 

threatens to cause, serious prejudice to the interests of any other contracting party. The discipline is 

based on the subsidy's effects on either increasing export or reducing imports. This was a compromise 

between the opposing viewpoints on how to discipline subsidies -- a complete ban on subsidies that 

cause adverse effects on international trade and explicit permission for all other subsidies. Such 

compromise did not solve the problem of determining which subsidies cause adverse effects and which 

do not. 

In 1955, Contracting Parties to the GATT added Section B to Article XVI, which consists of 

four paragraphs on export subsidies. These additional provisions were only binding on those countries 

that agreed' to accept them. 2 Paragraph 3 includes the obligation not to grant export subsidies on 

primary products that would result in 'more than an equitable share of world export trade' for the 

subsidizing nation. Paragraph 4 requires Parties to cease export subsidies for any non-primary product, 

which results in the sale of such product for export at a price lower than the comparable price charged 

for a like product that is sold in the domestic market. Only a few GATT Contracting Parties agreed to 

accept these provisions. 3 

With respect to domestic subsidies, Article III:8(b) provides a "blank check" for Contracting 

Parties to use domestic subsidies,4 thus leaving such subsidies undisciplined, with the exception of 

countervailing duties, as specified in Article VI. 

The net effect of the GATT legal framework before the Tokyo Round5 was to impose no 

2 Contracting Parties were given the option to choose which paragraph to be binding and, as a result, only 
industrialized countries accepted them. Paragraph 3 was. only binding for Contracting Parties that accepted the 
1955 amendment to Parts II and III of the GATi, and all of them did so by February 1969. Paragraph 4 applied to 
those Parties that accepted the 1955 amendments and the "Declaration Giving Effect to ... Article XVI, Paragraph 
4". About 16 or 17 Contracting Parties accepted Paragraph 4, though some Parties accepted the paragraph with 
reservations. Ibid., pp. 371-377, 396-8. 

3 Ibid., 
4 GATT Article III:8(b) provides that "The provisions of this Article shall not prevent the payment of 

subsidies exclusively to domestic producers". 
5 The "Tokyo Round" is the seventh round of multilateral trade negotiations under GATT that was 

launched in Tokyo, Japan from 1973 until 1979. This was the first time GATT negotiations discussed the non
tariff issues. The negotiations covered a range of topics including government procurement, customs valuation, 
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multilateral constraint on the use of subsidies, except to report and consult. 6 Due to the lack of explicit 

obligations on the use of domestic subsidies, Contracting Parties have made use of provisions on the 

nullification or impairment of benefits accruing from the GATT in so-called "non-violation" cases.
7 

The rationale provided for the use of such a remedy is that benefits derived from a tariff concession 

should be meaningfully protected by international trade law. 8 Although this remedy may have 

imposed certain discipline on the use of subsidies, it has always been considered an exceptional 

measure and only to be used with great care.9 It is also noted that this remedy only disciplined 

subsidies to the extent that their impacts resulted in altered conditions of competition in favor of 

domestic goods against imported goods. 

The Tokyo Round of negotiations led to the next stage of development of GATT subsidy law 

with the introduction of a "Subsidies Code" in 1979. While still asserting that domestic subsidies had 

a legitimate role in public policy, ' 0 the Code provided new detailed rules on prohibited export 

subsidies, countervailing measures, antidumping, standards and import licensing and resulted in several 
agreements that were often called "Codes" and were binding only to those Parties who were their signatories. One 
of these agreements is the Agreement on Interpretation and Application of Articles VI, XVI and XXIII of the 
General Agreement on Tariffs and Trade which deals with issues on subsidies and countervailing duties 
(hereinafter refer to as the "Subsidies Code" or "Code"). 

6 Jackson (World Trade and the Law of the GATT 1969) p. 377. 
7 The first non-violation case was Australian-Ammonium Sulphate, GATT Report II BISD 188 (1950). The 

report in this case found that the Australian subsidy program was not inconsistent with GATT provisions. 
Although Chile, the complaining Party, did not ask for settlement on a non-violation claim, the report found that 
the continuation of an Australian subsidy program nullified or impaired the benefits associated with a tariff 
concession of Australia to Chile. This case opened a channel for disciplining domestic subsidies harming exports 
from other Contracting Parties. This was also the first case settled under GATT 1947. 

8 E.g., see EEC - Oilseeds, GATT Report, para. 144 which states, "these provisions ... serve mainly to 
protect the balance of tariff concessions ... In order to encourage contracting parties to make tariff concessions 
they must therefore be given a right of redress when a reciprocal concession is impaired ... " See also Australian
Ammonium Sulphate, GATT Report, paras. 194-5; Germany - Sardines, GATT Report, paras. 58-59. 

9 E.g., all parties to the EC-Oilseeds case accepted that the non-violation remedy should remain an 
exceptional concept (paras. 113, 114). The Panel in this case used strong language to indicate this exceptional 
feature. For instance, paragraph 152 states, "the benefits accruing to the United States under Article II ... were 
impaired as a result of subsidy schemes which operate to protect Community producers of oilseeds completely 
from the movement of prices of imports and thereby prevent the oilseed tariff concessions from having any impact 
on the competitive relation ... " [ emphasis added]. This remedy is also available under the WTO, and WTO 
jurisprudence consistently followed GATT practice. For example, the Panel for Japan-Film stated, "The reason 
for this caution is straightforward. Members negotiate the rules that they agree to follow and only exceptionally 
would expect to be challenged for actions not in contravention of those rules. See Japan-Film, Panel report, para. 
10.36. The AB in EC-Asbestos stated that the remedy in Article XXIII:l(b) should be "approached with caution 
and should remain an exceptional remedy." See EC-Asbestos, AB report, para. 186. 

10 Subsidies Code Article 11.1 specifically states that "subsidies other than export subsidies are widely 
used for the promotion of social and economic policy objectives," and the Signatories "do not intend to restrict the 
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subsidies and required Contracting Parties to avoid adverse effects from the use of domestic 

subsidies. 
11 

It was submitted that the most fundamental development in the discipline of subsidies was 

the tightening of restrictions on export subsidies and establishment of the Subsidies Code Committee 

to resolve disputes.
12 

Nevertheless, the effectiveness of these new rules was limited as only few 

countries agreed to be bound by this Code. 13 

In sum, GATT rules on subsidies, inGluding the more stringent rules enshrined in the Subsidies 

Code, were made ineffective due to shortcomings in the dispute settlement system. 14 With a consensus 

rule of operation, the GATT 194 7 dispute settlement system allowed any party to a dispute, including a 

respondent, the ultimate right to block the dispute settlement process at any stage. 15 The respondent to 

a claim could block the decision to establish a panel. Once a panel reached a decision and issued a 

report, the losing party could block the adoption of the report by the GATT Council. 16 And, even if the 

report was adopted, the prevailing party could take no action in the event that the other party failed to 

implement instructions in the report or failed to offer satisfactory "compensation". 

As a result, subsidy discipline under GATT 1947 was largely left in the hands of each 

right of signatories to use such subsidies to achieve these and other important policy objectives." [ emphasis 
added]. 

11 Subsidies Code, Articles 7-11. Of particular importance is the Illustrative List of Export Subsidies. 
12 See e.g., Sykes (The Economics ofWTO Rules on Subsidies and Countervailing Measures 2003) p. 13; 

Jackson, Davey and Sykes (Legal Problems oflntemational Economic Relations 2002) p. 774. 
13 As of December 1, 1983, only 20 Contracting Parties signed the Code. See Marcus (An Argument for 

Freer Trade: NME Problem 1985) p. 421. This number increased to 25 by the end of the UR, including: Argentina, 
Australia, Austria, Brazil, Canada, Chile, Colombia, Egypt, the EC, Finland, Hong Kong, India, Indonesia, Israel, 
Japan, Korea, New Zealand, Norway, Pakistan, Philippines, Sweden, Switzerland, Turkey, United States, and 
Uruguay. See Clarke and Horlick (The SCM Agreement 2005) footnote 16, p. 684. 

14 "The main problems included disputes over when the consultation phase had been exhausted, delays in 
the formation of panels, disagreement over their composition and their terms of reference, discussion as to their 
functions, blockages of the panel reports, and noncompliance with the recommendations." See Miquel Montana 
Mora, "A GATT with Teeth: Law Wins over Politics in the Resolution of International Trade Disputes," in 31 
Colum. J. Transnat'l L. 103 (1993) p. 125. See also Depayre (Subsidies and Countervailing Measures after the 
Uruguay Round: An Overview 1995) p. 247 stating "[the] US considered that the Tokyo Round Code on subsidies 
had failed to result in any meaningful disciplines on the use of subsidies, and had to be completely reformed.") 

15 Leebron, David W., "An Overview of the Uruguay Round Results," in 34 Colum. J. Transnat'l L. 11 
(1995) p. 13. 

16 It was reported that the EC's blocking of the adoption of Panel report in EC-Subsidies in Export of Pasta 
Products (1983) encouraged the US to pursue reforms in the Uruguay Round for automatic adoption of the panel 
report. See e.g., Rosenthal and Vermylen (The WTO Antidumping and Subsidies Agreements: Did the US 
Achieve its Objectives 2000) p. 873. 
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Contracting Party. 17 Substantive rules were equivocal and the mechanism for resolving disputes over 

subsidization did not guarantee a conclusive or binding final decision, even in cases where a subsidy 

was clearly GATT inconsistent. 18 To counter subsidized imports to its domestic market, a Contracting 

Party was allowed to impose a countervailing duty to offset any payment or subsidy bestowed, directly 

or indirectly, upon the manufacture, production or export of any merchandise. 19 Contracting Parties 

were free to determine what denotes a subsidy and how to calculate and impose countervailing 

duties. 20 The lack of a definition for the term "subsidy" as well as a lack of rules to scrutinize the 

investigation and imposition of countervailing duties may have led to the numerous CVD cases 

notified to the GATT between the Tokyo and Uruguay Rounds. 21 Such problems were raised and 

discussed during the first meeting of the Negotiating Group on Subsidies and Countervailing 

Measures, under the auspices of the UR: 

"Several delegations considered that the international disciplines over the use of subsidies 

in world trade had faded and that there was little or no consensus over the meaning of 

vital provisions of the GATT ... Some rules were. so vague as to invite differences of 

interpretation, some others were so weak as to provide few constraints over subsidy 

practices that adversely affected the interests of other countries. Furthermore, the dispute 

17 Anderson, Jean M. and Husisian, Gregory, "The Subsidies Agreement," in The World Trade 
Organization: The Multilateral Trade Framework for the 21'1 Century and US Implementing Legislation, Terence 
P. Stewart, ed., American Bar Association (1996) p. 299; See also McCartin, Terrence J. and Hansen, Todd A., 
WTO Subsidies Enforcement by the US Department of Commerce, Practising Law Institute (1998), p. 1. 

18 See Cunningham, Richard 0., "Subsidies to Large Civil Aircraft Production: New WTO Subsidy Rules 
and Dispute Settlement Mechanism Alter Dynamics of U.S.-E.U. Dispute," in 14-Fall Air & Space Lawyer 4 
(1999) ( discussing that the weaknesses of GATT substantive rules and dispute resolution forced the US and EU to 
resolve their dispute on aircraft subsidization bilaterally, and opining that the WTO new rules may alter this 
situation). 

19 GATT 1947, Article VI:3. See also McCartin, Terrence J, artd Hansen, Todd A., "WTO Subsidies 
Enforcement by the U.S. Department of Commerce," in 1075 PLI/Corp 613 (1998) p. 613 (stating that "Prior to 
the SCM Agreement, the countervailing duty law was the only practical mechanism for a Member to address 
adverse effects caused by subsidized foreign competitors"). 

20 See Jackson (World Trading System 1997) p. 288 (stating that the lack of a definition of "subsidy" 
meant that national governments enjoyed a considerable amount of latitude in defining "subsidy" for 
countervailing purposes). 

21 Between 1980 and 1991, 128 definitive countervailing duties were reported to the GATT Secretariat. Of 
them, 110 were imposed by the US. See Jackson, Davey and Sykes (Legal Problems oflntemational Economic 
Relations 1995) p.768. In the period of 1980-1994, the US imposed 130 definitive countervailing duty orders, 
while in the period of 1995-2004, there were just 38 orders. See Report on Evaluation on EC Trade Defense 
Instruments (Final Report: December 2005) Annex 7, page 22 (available at 
http://trade.ec.europa.eu/doclib/docs/2006/february/tradoc _ 1273 82. pdf). 
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settlement provisions had not been able to provide effective recourse against these 

practices. "22 

II. WTO Legal Framework on Subsidies 

A. WTO Laws on Subsidies: The SCM Agreement 

As discussed above, GA TT subsidy disciplines were largely a national affair. The SCM 

Agreement radically changed that situation. 23 Before analyzing the SCM Agreement, it is important to 

consider the relationship between various provisions and agreements addressing subsidy issues. These 

include the Agreement on Agriculture (AOA) and GATT 1994: Articles VI, XVI and XXIII. (Rules 

on "subsidies relating to trade in services are not addressed in this study because they are so 

underdeveloped."24
) 

The AOA was the first significant step forward in disciplining subsidies on identified 

agricultural products.25 Rules applying to agricultural trade under GATT 1947 were much weaker than 

those applying to manufactured goods.26 This is partly due to the fact that many nations have 

traditionally regarded agriculture as a sector deserving special treatment. 27 Thus, the AOA provided a 

forum for Members to schedule commitments on reduction of both domestic and export subsidies as 

well as on market access while leaving room for further negotiation of commitments into the future. 

In addition to market access commitments, Members are required to commit to reduce existing 

22 Negotiating Group on Subsidies and Countervailing Measures, Minutes of Meeting of 16-17 March 
1987, Note by the Secretariat, MTN.GNG/NGI0/1, (March 27, 1987) p. 5. 

23 See e.g. Jackson (World Trading System 1997) p. 290; Clarke and Horlick (The SCM Agreement 2005) 
footnote 16, p. 686 (stating that the SCM Agreement greatly expanded international disciplines on both subsidies 
and countervailing measures). 

24 Sykes (The Economics of WTO Rules on Subsidies and Countervailing Measures 2003) p. I. 
25 The covered products are listed in Annex I: Product Coverage of the AOA, e.g. raw cotton and essential 

oils. It is noted that fish and fish products are not included. Before the AOA, the agricultural commodities were 
largely exempted from GATT rules. See e.g., Gonzalez (Institutionalizing Inequality: AOA, Food Security, and 
Developing Countries 2002) p. 439; Kennedy (International Trade in Agriculture: Where We've been, Where We 
are, and Where We're Headed 2001). 

26 See Hoekman and Kostecki (The Political Economy of the World Trading System 2001), p. 212. 
27 Ibid., 
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export subsidies and support for domestic production (these commitments are detailed in schedules, 

which are provided as annexes to the AOA) and also to commit to not providing any new export 

subsidies. Domestic production, as measured by an Aggregate Measure of Support ("AMS"), was to 

decline by twenty percent by 2000 (relative to a 1986-1988 base period).28 Export subsidies were to be 

reduced by thirty-six percent, in value terms, and twenty-one percent, in volume terms (relative to a 

1986-1990 base period), on a commodity-by-commodity basis, by 2000;29 However, developing 

countries were only required to reduce export and domestic subsidies by two-thirds of these levels, and 

were granted a transitional period of ten years to implement these provisions, in addition to other 

preferential treatments. 

Under the AOA, Members are obliged to adhere to reduction commitments and to not 

circumvent implementation of these commitments. 30 Export subsidies were not prohibited, rather they 

were reduced and Contracting Parties were not allowed to provide more subsidies than those stipulated 

in country commitments. 31 While domestic subsidies were also reduced to the committed levels, many 

traditional types of domestic subsidies were exempted.32 At the 5th Ministerial Meeting in Hong Kong 

in December 2005, Members agreed to eliminate agricultural export subsidies by the year 2013 and to 

continue the negotiations to tighten domestic subsidies. 

28 Ibid., p. 218. 
29 Ibid., pp. 216-7. 
30 Legal criteria to determine violation of an export subsidy commitment include: (i) the export subsidy 

must fall within the list of export subsidies contained in Article 9.1 of the AOA; and (ii) the export subsidy must 
be in excess of commitment levels (i.e., the budgetary outlay and/or quantity commitments, for a scheduled 
product, or provided at any level for unscheduled products). See, for example, US-FSC Panel Report, para. 7.146; 
As for circumvention situations, Article 10.1 of the AOA "is designed to prevent Members from circumventing or 
evading their 'export subsidy commitments" and "covers commitments and obligations relating to both scheduled 
and unscheduled products." US-FSC, AB Report, para. 148; and Panel Report, Article 21.5, paras. 8.116-117. For 
domestic subsidies, the test is whether the current AMS exceeds the commitment level. In cases, where there is 
not yet an AMS commitment level for a particular product, the Parties, as well as the adjudication bodies, must 
first consider whether the current AMS for that product exceeds the de minimis level for the 1997 and 1998 base 
and, therefore, must be included in the Current Total AMS. Then the current AMS must be compared with the 
commitment level for a 1997 and 1998 base. See, for example, Korea-Beef, Panel Report, paras. 841-43; and AB 
Report, paras. 108, 110. It is noted that although the AB reversed the Panel's finding that Korea's current AMS 
exceeded the de minimis level, the Panels' arguments on the legal tests and approaches were not reversed. 

31
· Gonzalez (Institutionalizing Inequality: AOA, Food Security, and Developing Countries 2002) p. 455. 

(This is in sharp contrast to the SCM Agreement, which flatly outlawed export subsidies.) 
32 Ibid., pp. 465-68 (stating that "because domestic subsidies had declined relative to the 1986-88 base 

period by the time the Agreement went into effect in 1995, WTO Members have had to reduce AMS by only a few 
percentage points in order to comply with the Agreement".) 
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The relationship between the AOA and the SCM Agreement is governed by Article 21. l of the 

AOA. The Appellate Body (AB) has consistently confirmed that Article 21.1 of the AOA indicates 

that "provisions of the GATT 1994 and of other Multilateral Trade Agreements in Annex lA apply, 

'except to the extent that the AOA contains specific provisions dealing specifically with the same 

matter. "'
33 

Thus, the AOA provisions always prevail34 and are an exception to the generally-applied 

and more stringent provisions provided for in the SCM Agreement. 

GATT Articles that provide legal rules on subsidies are still in effect. It is legally unclear 

whether these articles could be applied independently;35 however, it is submitted that these rules should 

be applied in line with the AOA and SCM Agreement. Also, as discussed above, GATT 1994 subsidy 

disciplines are considered ambiguous and weak and the WTO Agreement makes clear that in cases of 

conflict, the SCM Agreement prevails over GATT 1994.36 

The SCM Agreement significantly improved existing international rules on subsidies, shifting 

disciplines from a national focus on countervailing duties to multilateral treatment. Although we will 

analyze this Agreement in great detail in subsequent sections of this Chapter, it is important to 

highlight some of the critical developments as discussed in the literature:37 the SCM Agreement: (i) 

33 See EC-Bananas, AB Report, para. 155; US-Cotton Subsidies, AB Report, para. 532. Article 3.1 of the 
SCM Agreement states clearly that "except as provided in the Agreement on Agriculture ... ". 

34 US-Cotton Subsidies, AB Report, para. 533; See also _the Panel Report, para. 7.787 which states that "the 
initial issue before us is whether the three US export credit guarantee programs at issue conform fully to the export 
subsidy provisions in Part V of the AOA ... to the extent that they "do not conform fully to" the provisions of Part 
V of the AOA, we may also conduct an examination under the prohibition on export subsidies under the SCM 
Agreement Article 3.l(a) and 3.2 and (and GATT 1994 Art. XVI)." 

35 Both the Panel and AB in US-Cotton declined to rule on whether Article XVI: 1 and 3 can be, in any 
circumstance, of independent application since it is not necessary to consider this in order to resolve the dispute. 
This implies that, at least for the moment, there would not be any circumstance in which these provisions would 
be applied independently from the AOA and SCM Agreement. See Panel Report, para. 7.1017, and AB Report, 
para. 761. However, the Panel concluded that GATT Article XVI:3 applies only to export subsidies as that term is 
now defined in the AOA and SCM Agreement (para. 7.1016). 

36 See General Interpretative Note to Annex IA of the WTO Agreement. In cases where there is no 
conflict, the AB noted that the relationship between provisions of the Annex IA Agreement and the GATT 1994 
should be determined "on the basis of the text of the relevant provisions as a whole." See US-FSC, AB report, 
para. 117. Montaguti and Lugard shared this view in concluding that "As a general principle, unless there is a 
relationship of conflict, Members must comply with all obligations set out in a GATT 1994 provision and an 
Annex IA Agreement at all times." Montaguti, Elisabetta and Lugard, Maurits, "The GATT 1994 and Other 
Annex IA Agreements: Four Different Relationships," in Journal of International Economic Law 473-484 (2000) 
p. 483. 

37 See e.g., Lorentzen, Ronald K., "Overview of Major Changes Contained in the Uruguay Round 
Antidumping and Subsidies Agreements," in 863 PLI/Corp 513 (1994); Lunn, Mark P., "Multilateral Action 
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provides, for the first time, the definition of "subsidy"; (ii) defines and prohibits export subsidies; (iii) 

defines and prohibits, for the first time, subsidies contingent on the use of domestic instead of imported 

goods; (iv) defines and significantly strengthens procedures for showing serious prejudice, caused by 

the use of subsidies by one Member Country, to the trade interests of other Member(s); (v) requires all 

developing countries, other than the least developed, to phase-out export subsidies and import 

substitution subsidies, and accelerated the phase-out of export subsidies in situations where a 

developing country has achieved global export competitiveness in a particular product sector; (vi) 

requires an obligation to withdraw "prohibited subsidies" and remove the adverse effects of actionable 

subsidies; (vii) recognizes subsidies in transition economies; (viii) strengthens the system of 

notification of subsidies; (ix) specifically provides that subsidies may be granted by central or local 

governments; and (x) creates a rule-oriented and expedited WTO dispute settlement mechanism, 

including the "reverse consensus"38 rule for adoption of panel and AB reports as well as the 

authorization for retaliation. 

B. Standard Rules and Enforcement Mechanisms 

1. Substantive rules 

Under the "Serious Prejudice" Provision," in 863 PLI/Corp 661 (1994); Horlick, Gary N. and Clarke, Peggy A., 
"The 1994 WTO Subsidies Agreement," World Competition, (Vol. 17, 1994), pp. 41-55; Leebron, David W., "An 
Overview of the Uruguay Round Results," in 34 Colum. J Transnat'l L. 11 (1995); McCartin, Terrence J. and 
Hansen, Todd A., "WTO Subsidies Enforcement by the US Department of Commerce," in 1075 PLI/Corp 533 
(1998); Bhala (International Trade Law: Theory and Practice 2001) pp. 969-70. 

38 The term "reverse consensus" used in the WTO dispute settlement refers to a decision-making 
procedure which requires that the recommendations of the Panel (as amended by the Appellate Body) will be 
adopted unless there is a consensus against the adoption. This means that the winning party to a dispute always 
has an "absolute" authority to adopt the recommendations and to seek retaliation to enforce the recommendations 
regardless of the views and decisions of the other parties to the dispute and other WTO Members. This procedure 
is totally opposite to the "consensus" rule under GATT dispute resolution under which the losing party to a dispute 
could always have an "absolute" authority to block the adoption of the panel's recommendations and/or the 
authorization to retaliate to enforce the recommendations. See also supra notes 14 and 18. 
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Table 1: Legal Tests for Disciplines on Subsidies under WTO Laws 

Financial Benefit Contingent Specificity Adverse effects 
contribution upon 

exportation 
Injury Nullification Serious Causation or import 

substitution or prejudice 
Impairment 

Subsidy x x 
Prohibited x x x 
subsidy 
Actionable x x x x Orx Orx x 
subsidy 
Countervailable x x x x x x 
subsidy 

Table 1 sets forth "threshold" tests which are used to determine (i) whether a government action 

is a subsidy or not; (ii) if yes, whether that subsidy falls into the scope of the SCM Agreement; and (iii) 

if yes, the category in which that subsidy is classified or what discipline applies to it. 

The SCM Agreement states that a government action is a subsidy if it is a fmancial contribution 

that confers a benefit. 39 Depending on whether the subsidy satisfies :further requirements, it could be 

subject to legal disciplines: (i) If the subsidy is specific, the granting Member is obliged to notify the 

WTO, irrespective of whether it may have any effect on international trade;40 (ii) If the subsidy is 

contingent upon exportation or import substitution, it is prohibited, and also countervailable;41 (iii) If 

the subsidy is not prohibited, it may still be actionable and also countervailable, provided that it is 

specific and causes adverse effects to the interests of other Members.42 

Since the discipline of subsidies requires first the identification of subsidies and then the 

classification of different types of subsidies for different legal treatments, 43 which is often referred to 

39 SCM Agreement, Article 1. 
40 Ibid., Article 25. According to Article 2, a prohibited subsidy is, per se, specific, and other subsidies 

may be de Jure or de facto specific. 
41 Ibid., Article 3. It is noted that subsidies contingent upon import substitution is only prohibited and not 

countervailable because the benefit is not absorbed in exported goods. 
42 Ibid., Articles 1.2, 2; Part III: Actionable Subsidies and Part V: Countervailing Measures. It is noted that 

only subsidies causing injury to the domestic industry of an importing Member are countervailable. 
43 See Chapter 2, supra, on Policies ofWTO Laws on Subsidies for detail. 
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as "traffic light" approach, 44 it is essential that the provisions of the SCM Agreement permit 

governments, individuals and WTO adjudication bodies to do so in a transparent, consistent and 

predictable way. However, such a task is formidable, given the inextricably intertwined government 

nature of subsidies and their economic effects,45 and the GATT 1947's historical failure.46 We now 

examine how and to what extent the rules of the SCM Agreement enable us to do so. We will first 

consider the definition of "subsidy." We then examine which types of subsidies are prohibited, 

actionable and countervailable. Owing to the general nature of the legal provisions and level of 

precedent,47 we will analyze the relevant WTO legal texts and their jurisprudence in accordance with 

44 Under the "traffic light" approach, the prohibited subsidies, including export and import substitution 
subsidies, are within the "red light" category; the actionable subsidies, including specific subsidies that cause 
adverse effects to the interests of other Members, are within the "yellow light" category; and the non-actionable 
subsidies, including non-specific subsidies, are within the "green light" category. In the first 5 years of the WTO, 
from 1995-2000, certain types of specific subsidies, such as those involving assistance to industrial research and 
pre-competitive development activity, as specified in Article 8 of the SCM Agreement. 

45 See Chapter 2, section I, supra, on Nature of Subsidies and Their Economic Effects for a detailed 
analysis on the difficulties in formulating legal rules to identify subsidies from government actions and to classify 
different types of subsidies for different legal treatments. 

46 See section I, supra, on Legal FraI).lework on Subsidies under GATT 1947 for a discussion on how 
GATT 1947 actually failed to enable a predictable and consistent way to identify and classify subsidies. 

47 Though it is not legally binding, precedent has always carried great legal value within the WTO system. 
Whether precedent is followed strictly, stare decisis, or completely disregarded or ignored, varies from case to 
case. Within the WTO, the AB report is legally given more attention, in terms of precedent value, for four major 
reasons: (i) the AB may uphold, modify or reverse the legal findings and conclusions of the panel; (ii) the AB 
report is final; (iii) while panelists are ad hoc, the AB is permanent and consists of seven persons of recognized 
authority with demonstrated expertise in law, international trade and the subject matter of the covered agreements 
generally; and (iv) while a division of three persons is selected, by rotation, to serve on any one case, the whole 
AB is consulted on all cases to ensure the consistency of its decisions. See DSU, Articles 3 and 17. For an 
example of strict precedent, see US-Byrd Amendment which closely follows precedent established in a previous 
case - US-1916 Act. For an example of ignorance of precedent, see US-Lumber CVD Final, AB Report, Panel 
Report, and US-Lumber CVD preliminary, Panel Report. In these reports, the Panel and AB did not pay any 
attention to nor refer to a previous report, even though the same issues were addressed. Most interestingly, the 
Panel in U.S.- Measures Relating to Zeroing and Sunset Reviews (WT/DS322/R; Panel and AB reports adopted on 
January 23, 2007) stated that "We have carefully considered the arguments of Japan in favor of a broader 
application of the "product as a whole" concept in a manner consistent with the reasoning of the Appellate Body 
in US-Zeroing (EC). However, while we recognize the important systemic considerations in favor of following 
adopted panel and Appellate Body reports, we have decided not to adopt that approach for the reasons outlined 
below." (Panel Report, para. 7.99). The AB in this case, however, have carefully analyzed the reasons advanced 
by the Panel and concluded that they disgreed with the Panel that "dumping may be determined at the level of 
individual transactions, and that multiple comparison results are margins of dumping in themselves", thus 
reconfirming their decisions in previous cases. See AB Report, WT/DS322/AB/R, para. 129. Prof. Jackson 
viewed that "in a system of slices of precedent, the WTO adjudication would reflect a high precedent, but not stare 
decisis. (Prof. Jackson explained this issue in his Course on International Trade Seminar 2004 at Georgetown Law 
Center). For a comprehensive argument on "de facto stare decisis," See Bhala, Raj, "The Myth About Stare 
Decisis and International Trade Law," (Part One of a Trilogy), in 14 International Law Review, American 
University (July 1999); "The Precedent Setters: De facto Stare Decisis in WTO Adjudication," (Part Two of a 
Trilogy) in 9 J. Transnational L. & Policy 1, Florida State University, College of Law (1999); "The Power of The 
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the rules of interpretation codified in Articles 31 and 32 of the Vienna Convention on the Law of 

Treaties, which are recognized as the customary rules for interpretation of public international law by 

the WTO adjudication body.48 

a. What is a subsidy? 

Article 1 of the SCM Agreement states that a subsidy shall be deemed to exist if there is a 

'financial contribution' by a government, or any form of income or price support, and a 'benefit' is 

thereby conferred.49 Thus, a 'financial contribution' and a 'benefit' are two separate legal elements, 

Past: Towards De Jure Stare Decisis in WTO Adjudication," (Part Three of A Trilogy), in 33 The George 
Washington International Law Review 873 (2001). 

48 Article 3 of the DSU states that the WTO dispute settlement system serves "to clarify the existing 
provisions ... in accordance with customary rules of interpretation of public international law." The WTO panels 
and AB have consistently determined that Articles 31 and 32 of the Vienna Convention on the Law of Treaties 
codify these customary rules. Articles 31 and 32 of the Vienna Convention states, in relevant part, that: 
Article 31 
General rule of interpretation 

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 
given to the terms of the treaty in their context and in the light of its object and purpose. 

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to 
the text, including its preamble and annexes: 

4. A special meaning shall be given to a term ifit is established that the parties so intended. 
Article 32 
Supplementary means of interpretation 
Recourse may be had to supplementary means of interpretation, including the preparatory work of 
the treaty and the circumstances of its conclusions, in order to confirm the meaning resulting from 
the application of article 31, or to determine the meaning when the interpretation according to 
article 31: 

(a) leaves the meaning ambiguous or obscure; or 
(b) leads to a result which is manifestly absurd or unreasonable. 

Relying on these two Articles and their interpretation in public international law, the AB, in Japan
Alcoholic Beverages, considered that (i) the words of the treaty form the foundation for the interpretative process; 
(ii) the provisions of the treaty are to be given their ordinary meaning in their context; (iii) the object and purpose 
of the treaty are also to be taken into account in determining the meaning of its provisions; and (iv) interpretation 
must give meaning and effect to all the terms of the treaty [An interpreter is not free to adopt a reading that would 
result in reducing whole clauses or paragraphs of a treaty to redundancy or inutility. See AB Report, Japan
Alcoholic Beverages, pp. 11-12. 

49 Article 1.1 of the SCM Agreement reads as follows: 
"Article 1: Definition of a Subsidy 
1.1 For the purpose ofthis Agreement, a subsidy shall be deemed to exist if: 

(a)(l) there is a financial contribution by a government or any public body within the 
territory of a Member (referred to in this Agreement as "government"), i.e. where: 
(i) a government practice involves a direct transfer of funds (e.g. grants, loans, and 

equity infusion), potential direct transfers of funds or liabilities 
(e.g. loan guarantees); 
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which together determine whether a subsidy exists.50 We now turn to examine: (1) what is a financial 

contribution?; (2) whether a benefit is conferred?; and (3) what is the relation between these two 

elements to constitute a subsidy? 

(1) What is a financial contribution? 

A program or action is considered a "financial contribution" within the meaning of the SCM 

Agreement, if it meets two criteria. First, it is granted by a government, a public body or a private 

body directed or entrusted by the government. Second, it is granted in certain forms, ranging from a 

"direct transfer of funds or potential direct transfer of liabilities" to "provision of goods or services." 

(a) A public body 

The first requirement necessarily involves the government, as subsidization does not arise from 

private activities. A "public body" is defined implicitly as a body which is normally vested with 

government functions and its practices, in no real sense, differ from practices normally followed by 

governments.51 The terms "governments or their agencies" in Article 9. l(a) of the AOA provide 

further guidance on the interpretation of the term "public body." In essence, a public body is a 

government body or authority acting to fulfill its assigned or designated function. However, there 

seems a lack of clear guidance on what constitutes a "government direction or entrustment." An action 

taken by private parties does not rule out the possibility that it may be deemed to be governmental as 

or 

(ii) government revenue that is otherwise due is foregone or not collected ( e.g. fiscal 
incentives such as tax credits); 

(iii) a government provides goods or services other than general infrastructure, or 
purchases goods; 

(iv) a government makes payments to a funding mechanism, or entrusts or directs a 
private body to carry out one or more of the type of functions illustrated in (i) to (iii) 
above which would normally be vested in the government and the practice, in no 
real sense, differs from practices normally followed by governments; 

(a)(2) there is any form of income or price support in the sense of Article XVIofGATT 1994; 
and 
(b) a benefit is thereby conferred." 
50 See Brazil-Aircraft, AB Report, para. 157. 
51 SCM Agreement Article l.l(a)(l)(iv). 
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evidenced in some "non-violation" cases.52 In other words, a private body may, in certain 

circumstances, act as if it were a government or public body. Nevertheless, it seems not possible to 

discern these circumstances in general but to consider them on a case-by-case basis. As both issues 

were discussed WTO cases, we now examine how they are interpreted. 

Two cases interpreted the term "public body". The Panel in Korea-Vessels asserted that an 

entity is a "public body" if it is controlled by the government.53 Applying this standard, the Panel 

determined that the KEXIM ("Import and Export Bank of Korea") is a "public body" based on the 

following reasons: 54 (i) KEXIM is 100 percent owned by Government or other public bodies; (ii) its 

President and Deputy President as well as Executive Directors are appointed and dismissed by 

government officials; (iii) its annual Operation Program is approved by the Minister;55 (iv) KEXIM's 

own perception of itself as a "special government financial institution" to pursue public policy 

objectives. This decision thus rejected Korea's argument that KEXIM is not a public body, as it is a 

body that carries on a business equivalent to that of a private operator, and that an organization is a 

public body only when it acts in its official capacity, or is engaged in governmental functions. 56 This 

Panel also upheld all bodies claimed by the EC to be public bodies.57 In US-DRAMS, the term "public 

body" was not contentious as the US DOC interpreted this concept narrowly and did not treat 100% 

GOK-owned Group B creditors as public bodies.58 

52 When examining the question of whether subsidies financed by non-governmental bodies were 
notifiable under Article XVI, the GATT Report expressed the view that "the question ... depends upon the source 
of the funds and the extent of government action, if any, in their collection". See Report on Review Pursuant to 
Article XVI:5, adopted on 24 May 1960, BISD 98/188, 192. The Panel in Japan-Film stated that "the fact that an 
action is taken by private parties does not rule out the possibility that it may be deemed to be governmental if there 
is sufficient government involvement with it." Japan-Film, Panel Report, paras. 10.52 and 10.56; 

53 Korea-Vessels, Panel Report, para. 7.50. 
54 Ibid., paras. 7.50-55. 
55 The Panel accepted the fact that the Operation Program just provides "basic directions" for the operation 

but considered that such "basic directions" necessarily have an impact on the day-to-day operations of KEXIM, 
since they stipulate the areas in which KEXIM should focus its day-to-day operations (irrespective of purely 
commercial considerations). See Ibid., para. 7.53. 

56 Ibid., para. 7.37. 
57 Korea Asset Management Corporation, Korea Development Bank and Industrial Bank of Korea ("IBK") 

are all determined "public bodies" based on the reasons that: (i) 100% government-owned (except IBK where 
government owned 95%); (ii) their leaders are appointed by the government; and (iii) their business plans are 
approved by the government. Ibid., paras. 7.172; 7.353; 7.356. 

58 US-DRAMS, Panel Report, footnote 80. 
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It is noted that the term "government agency" in Article 9.l(a) of the AOA was interpreted 

differently. In Canada-Dairy, the AB upheld the Panel finding that the Canadian Provisional Milk 

Marketing Board is a government agency, based on the reason that "government agency is an entity 

which exercises power vested in it by a 'government' for the purpose of performing functions of a 

'government' character, that is, to 'regulate,' 'restrain,' 'supervise' or 'control' the conduct of private 

citizens. "59 

Thus, the term "public body" as used in Article 1.1 of the SCM Agreement is interpreted 

broader than the term "government agency" as used in the AOA. As a subsidy is necessarily granted 

by the government, it is arguable that the term "public body" should be interpreted the same as 

"government agency." The current interpretation of the WTO adjudication body does not seem 

consistent with the context provided in Article 1.I(a)(iv) of the SCM Agreement as this context asks 

for the interpretation similar to a "government agency or authority." Indeed, such an interpretation 

may blur the difference between the actions of a "government agency" to perform its own functions 

and those to entrust or direct a "private body" to carry out its own functions. We now examine this 

relationship. 

No consistent legal standard has been developed or widely accepted in WTO case law on what 

constitutes "entrustment or direction" within the meaning of Article l.l(a)(iv). Table 2 shows the 

different standards adopted by various panels and the AB in chronological order: 

Table 2: Legal Standards for "Entrustment or Direction" 

WTO Legal Standards for "entrustment or direction" 
Reports 

US-Export An explicit and affirmative action of delegation or command. 60 

Restraints, 
Panel Report 
US-DRAMS, The affirmative act of delegation or command could be exvlicit or imvlicit, formal 

59 The AB further said that (i) government agencies may enjoy a degree of discretion in the exercise of its 
function, (ii) both the source of the provincial boards' powers and the functions performed by those boards in the 
exercise of their powers need to be examined, and (iii) the presence of dairy producers as officers of the boards 
does not result in a change to its position, regardless of who sits on the board, the source of power is still federal 
and provincial legislation, while their function is still regulatory control. See Canada-Dairy, AB Report, paras. 97-
101. 

60 US-Export Restraint, Panel Report, para. 8.44. 
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Panel Report or informal.01 

Korea- An act of delegation or command could be explicit or implicit, formal or informal. 
Vessels, Panel For the two elements developed by the Panel on Export Restraints "addressed to a 
Report particular party" and "the object of which action is a particular task or duty," this 

Panel said that the addressee and the object of the act of delegation or command 
may be described in "less detail''.62 

EC-DRAMS, Entrustment or direction clearly contains the notion of the imposition of a 
Panel Report requirement or an obligation on the person that is entrusted with a task or that is 

directed to carry out a task. It does not necessarily need to be "explicit". It could be 
explicit or implicit, formal or informal.63 

US-DRAMS, The AB criticized the "too narrow interpretation of the previous panels in 
AB Report effectively replacing the terms "entrusts" and "directs" with two other terms 

"delegation" and "command". It viewed that "entrustment occurs where a 
government gives responsibility to a private body, and direction refers to situations 
where the government exercises its authority over a private body." In both cases, 
"the government uses a private body as proxy to effectuate one of the types of 
financial contributions listed in paragraphs (i) throuw (iii)."64 

In essence, all reports mentioned in the table focus on the relation between the government 

(through its agencies and officials) and a private body to discern the circumstances where the private 

body undertook certain actions not on the basis of its own commercial considerations but for, and on 

behalf of, the government. However, these reports do not establish a consistent standard. The Panel, 

in US-Export Restraint, viewed that "both the act of entrusting and that of directing . . . necessarily 

carry with them the following three elements: (i) an explicit and affirmative action, be it delegation or 

command; (ii) addressed to a particular party; and (iii) the object of which action is a particular task or 

duty."65 In three later cases, the panels have adopted a broader view on the standards for establishing 

an affirmative action of delegation or command in stating that such an action "could be explicit or 

implicit, formal or informal.''66 

The AB, however, criticized the replacement of the term "entrusts or directs" with two other, 

albeit not clearly defined, terms of "delegation or command." It concluded that entrustment occurs 

where a government gives responsibility to a private body, and 'direction' refers to situations where 

61 US-DRAMS, Panel Report, para. 7.33. 
62 Korea-Vessels, Panel Report, paras. 7.369-372. 
63 EC-DRAMS, Panel Report, paras. 7.52-57. 
64 US-DRAMS, AB Report, paras. 108-116. 
65 US-Export Restraint, Panel Report, para. 8.29. 
66 See US-DRAMS, Panel Report, para. 7.33; Korea-Vessels, Panel Report, para. 7.370; EC-DRAMS, Panel 

Report, para. 7.57. 

58 



the government exercises its authority over a private body. It seems that the AB's analysis focuses 

more on the nature of the delegation or entrustment as an action rather than the nature of the power 

delegated or entrusted. If the nature of power is the focus, the determination of "delegation" or 

"entrustment" must base on what specific power is delegated or entrusted. If the power is consistent 

with the normal private entity behavior in the marketplace, e.g., the power or obligation to be profit-

maximizing in operation, the delegation or entrustment action may not be included within the scope of 

the SCM Agreement. 

It is interesting to note that there has been no reference, by the panel or the AB, on what 

constitutes "entrustment.or direction" to the GATT/WTO jurisprudence on private actions attributable 

to the government. 67 This would be an undesirable development since the rules in these situations are 

designed to prevent the government acting through private bodies. As explained by the Panel in US-

Export Restraint, the "entrustment or direction" provision "is supposed to encapsulate those instances 

where the government attempts to execute a particular policy by operating through a private body."68 

In other words, the actions of private parties would be attributable to the government. 

The inconsistent interpretation of "entrustment or direction" may originate from the too broad 

definition of"public body." The standards, such as government-owned capital, government-approved 

master business plan, to determine whether a body is 'public' or 'private' are somehow similar to those 

used to establish "entrustment or direction."69 To solve this problem, it is necessary that a "public 

body" be interpreted as a "government agency or authority". 

(b) Forms of contribution 

67 Such jurisprudence was developed under GATI and continues under the WTO. E.g., EC -Oilseeds; 
Australia-Ammonium Sulphate; EEC-Canned Fruit; and Japan-Film. 

68 EC-DRAMS, Panel Report, fa 65 to para. 7.57. 
69 These practices may make it easier to determine that a state-owned enterprise ("SOE") or state-owned 

commercial bank ("SOCB"), in the transition economy, is a "public body". The relationship between the 
government [and its agencies] and the SOEs and SOCBs may make it either easier or impossible to determine 
whether a SOE or SOCB, in cases of being considered as private firms, is entrusted or directed by the government 
to undertake certain actions. 
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To sort out numerous government activities from those that could be considered "subsidies," the 

SCM Agreement provides a list of forms of government actions that are considered "financial 

contributions." To demonstrate whether a certain government action is a subsidy, one must prove that 

the action falls into this list, which includes such acts as a direct transfer of funds, foregone 

government revenue, government provision of goods and/or services.70 In addition, any form of 

income or price support in the sense of GATT Article XVI is also included in the list.71 This last 

criterion may have been included to ensure that all activities that the Contracting Parties had 

previously agreed were subsidies are not excluded. It also suggests the difficulty of identifying all 

possible government actions that might be considered a subsidy. However, a consideration of the 

broad concepts already listed in the SCM Agreement implies that such inclusion may have been 

redundant. This conclusion is supported by the fact that no WTO disputes have referred to this 

provision in the history of the WTO. 

While those government actions that constitute a "transfer of funds or liabilities" seem straight 

forward, actions that constitute foregone revenue or provision of goods or services require further 

analysis. A "revenue that is otherwise due is foregone or not collected" would include situations where 

government revenue, which is generally due or payable, is not collected. Thus, the question is in what 

situations is revenue due and not collected? Theoretically, such revenue is due in normal 

circumstances and a government measure makes this revenue not due and not payable. Normal 

circumstances could serve as a benchmark against which one can compare revenue foregone or not 

collected. Revenue foreg9ne must be a subset of and comparable to revenue established by this 

normative benchmark. Before proceeding, it is important to note that the exemption of an exported 

product from duties or taxes borne by a like product, when it is destined for domestic consumption, as 

specified in footnote 1 of the SCM Agreement, shall not be deemed to be a subsidy. Here, the taxes or 

duties that are identified as not constituting 'subsidies' involve the exemption of exported products 

from product-based consumption or 'indirect' taxes and not including the taxation of producers nor 

70 SCM Agreement Article Ll(a)(l). 
71 Ibid., Article l.l(a)(2). 
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'direct' taxes. 72 The rationale for this exemption is to avoid double taxation in regards to consumption 

tax. 

A financial contribution in the form of government provision of goods or services would 

include all situations where a government provides goods or services that are used in the manufacture, 

production or sales of the subject products. The definition of 'goods' or 'services' is broad and should 

not exclude anything, including natural resources, since it could be difficult to predict what types of 

goods or services a company may use in its production process. As various forms of financial 

contributions have been discussed intensively in WTO case law, we now proceed to examine this 

jurisprudence. 

With respect to the concept of "foregone revenue," WTO jurisprudence is consistent on the 

legal standard for establishing whether revenue that is otherwise due is foregone. This is done by 

comparing the "normative benchmark" and the exemption under the "contested measure". As 

Members are not obliged, by WTO rules, to tax any category of income, whether foreign or domestic, 

the legal struggle is the distinction between the "normative baseline" tax and the "exceptional" 

measure under Article 1. l(a)(l)(ii).73 Table 3 demonstrates this well-developed case law standard: 

Table 3: Standards for Determination of "Foregone Revenue" 

WTOReports Legal Standards 
Canada-Autos, Import duty exemption constitutes government revenue and given that customs 
Panel Report duties are waived under the duty exemption, the Canadian Government is 

"foregoing" revenue that would otherwise be "due"; and that, absent such 
exemption, beneficiary companies would be liable to pay duties of up to 6.1 
percent on the import of the motor vehicles in question. 74 

Canada-Autos, The Canadian Government ignores the "defined, normative benchmark" of a 6.1 
AB Report percent customs duty that it has established for imports of motor vehicles, and 

therefore Canada foregoes revenue that is otherwise due. 75 

US-FSC, Panel As a general rule, the existing tax regime of a Member constitutes a proper 
Report benchmark for determining whether revenue is 'otherwise due'. Thus, the 

determination of whether revenue is "otherwise due" must involve a comparison 

72 US-FSC, AB Report, para. 93. The tax exemptions under the FSC measure (the subject of the case) 
relate to the taxation of corporations or producers, not products, and thus are not included in the exemption 
specified in footnote 1 of the SCM Agreement. 

73 Ibid., paras. 87-89 and 98, 
74 Canada-Autos, Panel Report,.paras. 10.157-163. 
75 Ibid., AB Report, paras. 90-94. 
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between the fiscal treatment being provided by a Member in a particular situation 
and the tax rezime otherwise annlied by that Member.76 

US-FSC,AB The AB agreed with the Panel that "otherwise due" implies some kind of 
Report comparison between the revenues due under the contested measure and revenues 

that would be due in "some other situation," and that the basis of comparison must 
be the tax rules applied by the Member in auestion. 77 

US-FSC, Article The comparison to be made involves revenues due under the contested measure 
21.5, Panel and those that would be due in some other situation and that the basis of the 

Report comparison must be the tax rules applied by the Member in question. Under the 
ETI Act, certain income is "excluded" from taxation, and that in order to qualify 
for this "exclusion," income must meet several "stringently selective qualitative 
conditions and quantitative requirements. Where income does not qualify as 
excluded extraterritorial income, it remains subiect to taxation. 78 

US-FSC, Article The normal US tax rules for "foreign-source income" is the normative benchmark 
21.5, AB Report and these rules treat "all income from whatever source" identically, so that foreign-

source gross income is subject to tax as taxable income. There is a "marked 
contrast" between this benchmark and the rules under the ET! Act, in that the US 
taxes all foreign-source income, but 'definitely excludes" foreign-source income 
under the ETI Act from taxation. 79 

However, such a comparison is not easy and may potentially lead to broad interpretation. For 

example, Professor Trachtman observed that the "legitimately comparable income" test might be 

compared to the "like product" test applied in GATT Article III,80 which is subject to some of the same 

difficulties.81 Thus, determining the "normative benchmark" in order to compare it with the 

benchmark established by the contested measure must be done on a case-by-case basis. 

Regarding the definition of goods, three WTO reports pertaining to the US imposition of 

countervailing duties on softwood lumber originating from Canada address legal standards for what is 

"goods" and "What is the provision of goods" within the meaning of Article 1.1 of the SCM 

Agreement. The term "goods" in Article 1.l(a)(l) of the SCM Agreement is defined to include all 

76 US-FSC, Panel Report, paras. 7.41-43. 
77 Ibid., AB Report, para. 90. It is noted that the AB cautioned the use of the "but for" test and stated the 

potential problems with the "but for" test, such as the possibility for circumvention by construction of a tax system 
in which there is no generaf rule, outside the contested measures, governing the revenues in question. See Para. 
91. However, this caution does not affect its general agreement with the Panel on the legal standard. 

78 US-FSC Article 21. 5, Panel Report, paras. SJ 7 • 19. 
19 US-FSCArticle 21.5, AB Report, paras. 99-103. 
80 The "accordion" would be the most interesting word used by the AB in describing the "like product" 

test applied in GATT Article III. See Japan-Alcohol, AB Report, p.21. For a comprehensive analysis of how 
complexities this comparison has been in GATT/WTO jurisprudence, see Won-Mog Choi, 'Like Product' in 
International Trade Law: Towards a Consistent GATI/WTO Jurisprudence (Oxford University Press: 2003). 

81 Trachtman, Joel P., "WTO AB Report: US· Tax Treatment for Foreign Sales Corporations Recourse to 
Article 21.5 of the DSU by the EC," in European Journal of International Law, at 
http://www.ejil.org/joumal/curdevs/sr3.html. 
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tangible, or movable items, even if not tradable and not subject to tariff classification. 82 In the 

Canadian Lumber dispute, the issuance of harvesting rights is the "provision of goods" and the terms 

and fees for such rights is the price.83 Thus, the government provision of goods is defined broadly and 

it is difficult to imagine anything to be excluded. This jurisprudence implies that all natural resources, 

including land, water and water-surfaces, would be included in the definition of "goods" within the 

meaning of Article l.l(a)(l)(iii) of the SCM Agreement. It may also imply that the definition of 

"services" may also be broad, and cover all types of services that the government may provide to 

support the production process. In essence, all types of goods or services provided or controlled by the 

government may fall into the scope of this provision. 

In recent years, as a result of the US claim that China's manipulation of its exchange rate is an 

unfair trade practice, academic discussions have emerged as to whether a fixed exchange rate is a 

subsidy under WTO laws. 84 The first issue these discussions addressed was whether China's 

undervalued fixed exchange rate system is a financial contribution. Generally, analysts agreed that this 

action fell within the list of government actions specified in Article l.l(a)(iii) or (iv) given that the 

provision or conversion of foreign currency, at a fixed rate, could be perceived as equivalent to a 

service or good provided by the Chinese government or by bodies entrusted by the government. 85 

Others suggested that the fixed exchange rate constitutes a "direct transfer of funds" under Article 

82 The AB agreed with the Panel that standing timber -trees - are goods within the meaning of Article 
l.l(a)(l)(iii) of the SCM Agreement and noted that "nothing in the text of Article l.l(a)(l)(iii), its context, or the 
object and purpose of the SCM Agreement, leads us to the view that tangible items - such as standing, unfelled 
trees - that are not both tradable as such and subject to tariff classification, should be excluded from the coverage 
of the terms 'goods' as it appears in that Article". See US-Lumber CVD Final, AB Report, para. 67. 

83 US-Lumber CVDs Preliminary, paras. 7.17-18. The AB (i) found that governments provide a good or 
service when there is "a reasonably proximate relationship between the action of the government providing the 
good or service on the one hand, and the use or enjoyment of the good or service by the recipient on the other" and 
(ii) asserted that "like the Panel, we believe that, by granting a right to harvest standing timber, governments 
provide that standing timber to timber harvesters. We therefore agree with the Panel that, through stumpage 
arrangements, the provincial governments "provide" such goods, within the meaning of Article l.l(a)(l)(iii) of 
the SCM Agreement." See US-Lumber CVD Final, AB Report, paras. 71 and 75. 

84 See e.g., Benitah, Marc, "China's Fixed Exchange Rate for the Yuan: Could the United States Challenge 
It in the WTO as a subsidy?" in ASIL Insights (October 2003); Magnus, John R., "Chinese Subsidies and US 
Responses," Testimony before the U.S.-China Economic and Security Review Commission (April 5, 2006). 

85 Ibid., 
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l.l(a)(l)(i) of the SCM Agreement.86 Based on the broad definition of "goods" or "services," it 

appears to be clear that China's exchange rate falls within the scope of Article l.l(a)(iii) and/or Article 

l.l(a)(iv) of the SCM Agreement; however, this action may not be considered a "direct transfer of 

funds" because China's exchange rate simultaneously involves two offsetting subsidiary actions, i.e. 

the buying and selling of foreign currencies. While selling generates government incomes, buying 

disburses government incomes. Thus, China's exchange rate system is different from normal 

government spending decisions in the form of grants, loans or equity infusions, which all constitute 

"direct transfer of funds" within the meaning of the Article l.l(a)(i). 

In summary, under the SCM Agreement, any program or action is a "financial contribution," if 

it meets two criteria: granted by a public body and granted in a certain described form. Since the 

definition of a public body includes a private body acting under the direction or entrustrnent of a public 

body, actions of all entities and institutions or enterprises, State-owned or controlled, 100% private

owned or mixed ownership, in an economy would be subject to consideration. The covered forms of 

actions are also inclusive that could leave no potential programs out of reach. The focus of this 

defmition is on the government in the sense that the government provides, or entrusts or directs private 

parties to provide, any described form of financial contributions. It is not important to know whether it 

is costly for the government to do so in order to demonstrate whether a financial contribution exists. 

The definition does not address 'to whom' the financial contribution is made or who ultimately 

benefits from it. 

(2) Whether a benefit is conferred? 

Under the SCM Agreement Article 1.1 (b ), a second legal element necessary to determine 

whether a government action is a subsidy or not is whether "a benefit is thereby conferred." The word 

"thereby" implies the relation between the benefit and the financial contribution. It is obvious that a 

86 See Magnus, John R., supra note 82, p. 4. 
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benefit is conferred from the subject financial contribution. However, there is no definition of a 

"benefit." Several questions arise such as: What is a benefit? Whether the benefit is competitive 

advantage? Is the benefit conferred whenever the recipient firm receives financial contributions from 

the government on terms better than those it would otherwise receive from the market? To what or to 

whom must the benefit go, e.g., to the company and/or its owner and/or its productive operation? How 

to demonstrate whether a benefit is conferred? Whether, when, or under what conditions, the conferred 

benefit is "passed through" to other firms or products or extinguished? Is it necessary to calculate the 

amount of a benefit in order to determine that a benefit is conferred? These issues will be addressed by 

analyzing contexts for the interpretation of the term "benefit" and examining relevant WTO cases. 

( a) A contextual analysis 

(i) The calculation of benefit to the recipient 

Article 14 of the SCM Agreement on the "Calculation of the Amount of a Subsidy in Terms of 

the Benefit to the Recipient"87 provides a useful context for the interpretation of "benefit" in Article 1.1 

87 The relevant official text of Article 14 reads, as follows: 
"Article 14 
Calculation of the Amount of a Subsidy in Terms of the Benefit to the Recipient 

For the purpose of Part V, any method used by the investigating authority to calculate the benefit to the 
recipient conferred pursuant to paragraph 1 of Article I ... any such method shall be consistent with the following 
guidelines: 

(a) 

(b) 

(c) 

(d) 

government provision of equity capital shall not be considered as conferring a benefit, 
unless the investment decision can be regarded as inconsistent with the usual 
investment practice (including for the provision of risk capital) of private investors in 
the territory of that Member; 
a loan by a government shall not be considered as conferring a benefit, unless there is a 
difference between the amount that the firm receiving the loan pays on the government 
loan and the amount the firm would pay on a comparable commercial loan which the 
firm could actually obtain on the market. In this case the benefit shall be the 
difference between these two amounts; 
a loan guarantee by a government shall not be considered as conferring a benefit, 
unless there is a difference between the amount that the firm receiving the guarantee 
pays on a loan guaranteed by the government and the amount that the firm would pay 
on a comparable commercial loan absent the government guarantee. In this case the 
benefit shall be the difference between these two amounts adjusted for any differences 
in fees; 
the provision of goods or services or purchase of goods by a government shall not be 
considered as conferring a benefit unless the provision is made for less than adequate 
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as it specifically shows when a financial contribution in the forms of government provision of equity 

capital, a loan, a loan guarantee, and provision of goods or services confers a benefit. 

Paragraph (b) states that "a loan by a government shall not be considered as conferring a 

benefit, unless there is a difference between the amount that the firm receiving the loan pays on the 

government loan and the amount the firm would pay on a comparable commercial loan which the firm 

could actually obtain on the market..." This provision requires a comparison of the "amount" a 

receiving firm pays for a loan from the government and the "amount" it pays for a "comparable loan" 

from a commercial source. The term "comparable loan" asks for the comparability of the "terms and 

conditions" of a loan from the government and those of a commercial loan of the same amount of 

capital. If the terms and conditions of the loan from the government are better than those of the 

comparable commercial loan, the firm is "better off' and is considered receiving a subsidy. Therefore, 

this provision is premised on the market conditions that allow the determination of the terms and 

conditions of commercially available loans as well as those of government loans. It is silent on the 

issue of whether, or to what extent, the commercial loan market is affected by the government loans. 

This provision mandates that (i) "the firm" receives "the loan" from the government; and (ii) the 

"benefit" conferred from the loan to the firm is the difference between what the firm pays for the loan 

and what it would have paid for a comparable market-based loan. 

Paragraph (c) states that "a loan guarantee by a government shall not be considered as 

conferring a benefit, unless there is a difference between the amount that the firm receiving the 

guarantee pays on a loan guaranteed by the government and the amount that the firm would pay on a 

comparable commercial loan absent the government guarantee." Accordingly, this paragraph also 

states clearly that (i) "the firm" receives "the loan guarantee" from the government and (ii) the 

"benefit" conferred from the loan guarantee to the firm is the cash value gained by the firm, when 

remuneration, or the purchase is made for more than adequate remuneration. The 
adequacy of remuneration shall be determined in relation to prevailing market 
conditions for the good or service in question in the country of provision or purchase 
(including price, quality, availability, marketability, transportation and other conditions 
of purchase or sale)." 
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compared to a comparable market-based transaction. 

Paragraph (a) states that "government provision of equity capital shall not be considered as 

conferring a benefit, unless the investment decision can be regarded as inconsistent with the usual 

investment practice (including for the provision of risk capital) of private investors in the territory of 

that Member." This provision clearly mandates the "usual investment practice of private investor" as a 

benchmark for the determination of a benefit conferred. Therefore, a benefit within the meaning of 

Article 1.1 is only conferred from a financial contribution in the form of "government provision of 

equity capital" if such provision is inconsistent with the investment decisions of private investors 

within the territory of a country. All the terms and conditions on the usual investment practice in the 

market could be used for the determination of this inconsistency. Therefore, the availability of the 

market information and data on private investment in the country of provision is prerequisite for such 

purposes. Whether, or to what extent, the government provision of equity capital may significantly 

affect the investment decisions of private investors that may result in an extremely limited private 

investment market and behavior is not explicitly considered. 

Similarly, the required comparison under paragraph (d) is between the government-provided 

prices and the prevailing comparable private prices in the country of provision. This provision is 

premised on the market conditions that allow the determination of the terms and conditions of both the 

prevailing private prices and the government prices or charges. It does not explicitly mention the 

situation where the government provision of goods or services could effectively or actually determine 

the prices at which private providers sell the same or similar goods or services, so that the comparison 

may not be meaningful. 

In sum, the analysis of Article 14 suggests that (i) "the firm" receives "the financial 

contribution" from the government and (ii) the "benefit" conferred from the "financial contribution" to 

the firm is the cash value gained by the firm, when compared to a comparable market-based 

transaction. It suggests two different ways to determine whether a benefit is conferred, depending on 

different forms of fmancial contributions. The type of comparison required for the determination of a 

benefit conferred from government provision of equity capital listed in paragraph (a) is similar to the 
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consideration of the commercial reasonableness of the market, i.e. whether the government investment 

decision is in line with the commercial reasonableness of the market. Whether a benefit is conferred 

from other forms of financial contributions is determined by comparing the "benchmarks" established 

by these fmancial contributions and the "comparable benchmarks." The "comparable benchmarks" are 

the prevailing private terms and conditions in the market of the country of provision. The availability 

of these market terms and conditions are prerequisite for the identification of the appropriate 

benchmarks and the determination of a benefit. The rules, however, do not explicitly mention the 

situation where the government participation in the market as a provider of the like goods or services is 

so predominant that private suppliers must align their prices with those of the government, so that there 

is no meaningful "comparable benchmark" in the country of provision for comparison. 

(ii) The examples of subsidies 

The Illustrative List of Export Subsidies (the Illustrative List), listing examples of export 

subsidies, also provides contextual guidance on the meaning of "benefit". 88 

Export subsidies, illustrated in paragraphs (a), (b), (e) and (i) of the Illustrative List, involve 

direct government transfers of funds in the form of grants, remissions of paid taxes and charges or 

bonuses on exportation.89 Paragraphs (a) and (i) mention specifically that the subsidies are provided to 

"a firm or an industry". In all of these cases, the recipients receive incomes in addition to those they 

earn from sales abroad and the market, per se, does not provide such incomes. Thus, the recipient is 

the firm receiving grants, tax rebates or bonuses and the benefit is conferred in the sense that it is not 

commercially available. 

Paragraph ( c) of the Illustrative List states that export subsidies exist if "internal transport and 

freight charges on export shipments are provided on terms more favorable than for domestic 

88 SCM Agreement Annex I: Illustrated List of Export Subsidies. 
89 Ibid., items (a), (b), (e) and (i). It is noted that the benefit conferred from any government programs 

provided within the scope of item (1) will be assessed in a much similar way as those provided by these items. 
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shipments."90 Similarly, paragraph (d) sets the standard for input price preferences on the provision of 

goods or services for use in the production of exported goods versus the use of the like or directly 

competitive goods or services for use in the production for domestic consumption.91 Thus, the benefit 

is only conferred, in these cases, if the exporter paid less than what he would have normally paid, 

absent the program. In other words, a comparison between what the exporter would have paid, i.e., 

what a domestic producer has to pay, and what he did pay under the program is necessary to establish 

whether a benefit is conferred. A benefit is only conferred if the difference results in an amount bigger 

than zero, and such amount is also the amount of the benefit. 

Similarly, a comparison is necessary to demonstrate whether a benefit is conferred from each of 

the financial contributions specified in paragraphs (t), (g) and (h).92 In these cases, the benchmarks for 

comparison are those incentives that a government provides with respect to the same amount of goods 

when sold abroad versus when sold domestically. The benefit is only conferred where the financial 

incentives received by a producer that sells goods abroad are bigger, or more favorable, than those that 

would be received if the goods were sold domestically, even though all these incentives do not arise 

from the marketplace, per se. 

Paragraphs G) and (k) provide that a benefit is only conferred if the government incurs a cost in 

operating the programs. 93 Thus, a comparison between the costs the government incurs and the fees, or 

charges, it collects from the recipient is necessary. Thus, the benchmark for comparison in these cases 

is not normal market conditions within which a firm operates, but the cost to the government in 

running the programs. Furthermore, paragraph (k) provides an artificial benchmark for comparison 

regarding a financial contribution in the form of an export credit. Under this standard, the government 

provision of export credit may not confer a benefit if its interest rates are not lower than interest rate 

provisions of an international undertaking, e.g., the OECD Arrangement on Guidelines for Officially 

Supported Export Credit. 

90 Ibid., item (c). 
91 Ibid., item ( d). 
92 Ibid., item (f), (g) and (h). 
93 Ibid., items G) and (k). 
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In sum, much the same as the analysis above on the types of subsidies listed in Article 14, our 

analysis of the types of export subsidies listed in Annex I also suggests that (i) "the firm" receives "the 

financial contribution" from the government and (ii) the "benefit" conferred from the "financial 

contribution" to the firm is the cash value gained by the firm, when compared to a comparable market

based transaction. There are also two similar ways to determine whether a benefit is conferred, 

depending on different forms of financial contributions. Benefits conferred from financial 

contributions specified in paragraphs (a), (b), (e) and (i) are determined based on the consideration of 

the commercial reasonableness of the market. The focus is whether the market, per se, provides these 

incomes. Benefits conferred from other forms of fmancial contributions are determined by comparing 

the "benchmarks" established by these fmancial contributions and the "comparable benchmarks." The 

"comparable benchmarks" could be the terms and conditions a producer receives when he sells his 

product domestically, the actual costs to the government, or the previously agreed interest rate 

provisions of an international undertaking. Therefore, in certain cases, the rules do not require the 

existence of appropriate market-based private benchmarks for the identification of subsidies. 

(iii) The ordinary meaning and structure of the definition of 

subsidy 

The structure of the definition of"subsidy" in Articles 1 and 2 provides a general context for an 

understanding of what is "benefit" under the SCM Agreement. Under Article 1.1, a subsidy shall be 

deemed to exist if there "is a financial contribution" and "a benefit is thereby conferred." Article 1.1 

also makes clear that the fmancial contribution is provided by the government. This is in line with our 

discussion in Chapter 2 that a subsidy necessarily involves the government through its various 

economic actions. As a result, the benefit must go to either the recipient firm or its productive 

operation (i.e. its manufacture, production or exportation) that the government wanted to support. 

Under Articles 1.2 and 2, a subsidy will fall into the scope of the SCM Agreement if it is "specific". 

As will be demonstrated below, the term "specific" is referred to "certain enterprises or industries." 

Therefore, there seems a connection between the "benefit" and the "recipient enterprises or industries", 
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but the structure of the definition does not tell us whether the term "benefit" in Article 1.1 is being 

defined in terms of the "money benefit to the recipient firms" or the "effect of the money benefit to the 

firm's production and/or exportation. 

The ordinary meaning of the word "thereby" connects the "financial contribution" and "benefit." 

It implies that the recipient of the financial contribution is also the recipient of the benefit. As a result, 

we now know that it is "certain enterprises or industries" who receive the financial contributions and 

by receiving these financial contributions, they could be better off if these financial contributions 

increase their financial status. Our examination of examples of certain types of subsidies described in 

Article 14 and the Illustrative List of Export Subsidies above shows that (i) "the firm" receives "the 

financial contribution" from the government and (ii) the "benefit" conferred from the "financial 

contribution" to the firm is the cash value gained by the firm, when compared to a comparable market-

based transaction. Thus, the test "benefit is thereby conferred" is met when the recipient firm gains 

some cash value by receiving the financial contribution when compared to a comparable market-based 

transaction. 

In other words, the term "benefit" in Article 1.1 is being defined in terms of the financial 

contribution that was received by the recipient firm and not the effect of the financial contribution on 

the firm's production, distribution or pricing. This interpretation is supported by the broader context of 

the structure of the WTO rules on subsidies as briefly described in Table I, supra, on "Legal Tests for 

Disciplines on Subsidies under WTO Laws". In this Table, we state that the definition of subsidies is 

the first step to sort out what types of government actions that fall into the scope of the SCM 

Agreement. Whether and how these subsidies. are disciplined depend on whether they satisfy other 

tests. We will analyze these tests below, but it would be worth stating here that these tests are very 

different: some rely on the effects of the subsidy benefit on the recipient firm's production, exportation 

or pricing, while others base on the effects of the subsidized products.94 

94 The author believes that it is these further tests that show the departure from the economic rationale of 
the WTO rules on subsidies and that developing and transition economies should be more careful with these tests. 
We learned from our discussion in Chapter 2 that for government programs that should be disciplined by 
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(b) WTO jurisprudence 

Having analyzed the relevant contexts in the SCM Agreement for the determination of whether 

a benefit is conferred from a financial contribution, we now consider how WTO panels and AB have 

dealt with this issue. 

The WTO case law establishes a consistent legal standard for establishing whether a benefit is 

conferred. The standard was first developed by the Panel and then confirmed by the AB in the 

Canada-Aircraft case as "a financial contribution will only confer a benefit, i.e., an advantage, if it is 

provided on terms that are more advantageous than those that would have been available to the 

recipient in the market. "95 The AB confirmed this conclusion after considering the following five 

reasons: 96 (i) dictionary; (ii) logic dictates that a "benefit" must go to a recipient, and therefore the 

focus of this inquiry should be on the recipient, and not on the granting authority; (iii) Article 14 

supports this reading, as it sets out guidelines for calculating the amount of a subsidy based on "the 

benefit to the recipient"; (iv) the structure of Article 1.1 as a whole confirms this reading, as the "cost 

to government" is the focus of Article l. l(a) "financial contribution" element, whereas the term 

"benefit" under Article 1.l(b) focuses on the recipient; and (v) the word "benefit" implies some kind of 

"comparison," and "the marketplace provides an appropriate basis for comparison in determining 

whether a benefit has been conferred." 

Such a standard has been consistently applied. A recent panel commented that: "It is now well 

established that the existence of 'benefit' is determined by reference to the market. Thus, there will be 

a 'benefit' if a financial contribution is made available on terms more favorable than those that the 

recipient could obtain on the market. "97 The market terms used to compare are those offered by private 

international trade law, they must have the effects of altering the market signals in such a way that a profit· 
maximizing firm will then change its own production, distribution or pricing in order to get the benefit from the 
subsidies. However, as will be demonstrated below, the WTO rules do not always require these types of effects 
for their disciplines, particularly with respect to the application of countervailing duties. 

95 Canada-Aircraft, Panel Report, para. 9.112. 
96 Canada-Aircraft, AB Report, paras. 153.-161. 
97 Korea-Vessels, Panel Report, para. 7.427 (emphasis added). 
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participants, but not by the public bodies.98 The existence of a benefit under Article l.l(b) is legally 

and logically distinct from the calculation of the amount of benefit under Article 14 of the SCM 

Agreement. 99 

Accordingly, the WTO jurisprudence on the definition of "benefit" centers on the recipient of 

the financial contribution, and the central question is whether the recipient firm receives this financial 

contribution on terms more favorable than those that it could obtain on the market. This definition 

does not consider whether or not the more favorable financial contribution results in any effects on the 

recipient firm's production, distribution or pricing. 

A number of issues are necessary to apply this general standard to demonstrate whether a 

particular financial contribution confers a benefit, including: "how to compare the terms of the 

financial contributions and the market benchmark," "what is and how to determine the market 

benchmark for comparison," "who is the recipient" and "can the benefit pass-though from one recipient 

to others"? We will consider each of these issues. 

On the question of how to compare the terms of the financial contributions and the market 

benchmark, the WTO case law has adopted a two-part test: commercial reasonableness and 

comparable market benchmark. 100 The commercial reasonableness test compares the general market 

conditions to the terms of the contested measure. A number of financial contributions were found, in 

EC-DRAMS, to confer benefits because they are provided under commercially unreasonable terms. 101 

For example: Since Hynix credit rating was BB+ which implies that under Korean law, Hynix would 

98 See e.g., Ibid., paras. 7.172, 7.174 which state that the rates offered by an entity which is determined as 
a "public body" could not be used as market benchmarks for comparison. 

99 EC-DRAMS, Panel.Report, paras. 7.178-9 which state, in relevant part, "a finding that the financial 
contribution was provided on terms more favorable than what the market place provided for is sufficient to find 
that a benefit existed ... Whether such a finding allows an authority to consider the full amount of the financial 
contribution as the amount of the benefit and treat it like a grant is ... a different question which relates to the 
calculation of the amount of the benefit, rather than its existence." See also paras. 7.200 and 7.203 for examples of 
the application of this decision. 

100 See e.g., Korea-Vessels, Panel Report, paras. 7.427-8. This Panel stated that: "The parties' arguments 
on 'benefit' are primarily concerned with the identification of the appropriate market benchmark against which to 
judge the conduct of the creditors engaging in the restructurings ... Our approach to the issue of benefit in the 
context of the restructurings is to ask whether the EC has demonstrated that each of the restructuring is 
commercially unreasonable." 

101 EC-DRAMS, Panel Report, paras. 7.196-210. 
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not have been able to issue bonds in the market, therefore, the KDB purchase of Hynix bonds, as part 

of the KDB Debenture program, provided an advantage, i.e., a benefit, to Hynix compared to what it 

would have been able to obtain in the market. 102 KEXIM's pre-March 1998 APRGs to Samsung 

constitute subsidies because their terms did not include any credit risk spread. 103 

The comparable market benchmark requires the establishment of a comparable benchmark 

against which to compare the terms of the contested measure. Such a benchmark often involves a 

specific amount of money. For example: In Canada-Aircraft II, the Panel concluded that "IQ equity 

guaranty confers a benefit if it is provided free of charge or provided with below-market fees." 104 In all 

cases, the determination of what is the comparable benchmark is critical. 105 The fact shows that more 

than a few benchmarks are often proposed and the arguments of the disputed parties are centered on 

which benchmark is most appropriate. 106 Although the principle is that the price the recipient paid the 

government is to compare with the price prevailing in private market transactions, the appropriate 

standards for choosing a proper benchmark include almost everything related to the terms of purchase 

or sale of goods or services, such as quality, availability, marketability, transportation, delivery and 

other conditions. Again, it would be submitted that this type of comparison is comparable to the like 

product test in GATT Article IHjurisprudence. 107 This type of comparison is even more problematic 

in situations where there seems a lack of appropriate private market benchmarks in the country of 

provision. 

There have been three reports dealing with this issue, two panel reports and one final AB report, 

on a single dispute between the US and Canada on the application of US CVD laws on softwood 

lumber from Canada. 108 In the application of its CVD laws, the US determined that there were no 

102 Ibid, paras. 7.196-200. 
103 Korea-Vessels, Panel Report, para. 7.187. 
104 Canada-Aircraft II, Panel Report, paras. 7.349-7.357. 
105 For an analysis of how a variety of benchmarks could be considered comparable and thus serve as 

appropriate benchmarks for comparison, see Korea-Vessels, Panel Report, paras. 7.164-188; US-Lumber CVD 
Final, Panel Report, para. 7.50. 

106 Ibid., 
107 See notes 79-80, supra. 
108 US-Lumber CVD Preliminary, Panel Report and US-Lumber CVD Final, Panel and AB Reports. It is 

noted that the level of precedent in WTO adjudication in these cases has been very low, although they dealt with 
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useable market-determined prices between Canadian buyers and sellers that could be used to determine 

whether the provincial stumpage programs provide goods for less than adequate remuneration because 

any non-government prices were significantly affected by these provincial stumpage programs. 109 As a 

result, the US used, as an appropriate benchmark, the prices of stumpage in certain states in northern 

US, which share borders with Canada, making proper adjustments to account for differences in 

conditions between those states and related Canadian provinces. Canada did not agree, and claimed 

that, by rejecting "private prices" in Canada and using "cross-border prices" in the US, the US DOC 

had acted inconsistently with the SCM Agreement. The principal question before the WTO panels and 

AB was "whether an investigating authority may use a benchmark, under Article 14(d) of the SCM 

Agreement, other than private prices in the country of provision for determining if goods have been 

provided by a government for less than adequate remuneration." 110 If the answer to this question is in 

the affirmative, two additional questions were raised: (i) what are the specific circumstances under 

Article 14( d) in which an investigating authority may use a benchmark other than private prices in the 

country of provision; and (ii) assuming such circumstances exist, what alternative benchmarks may an 

investigating authority use to determine whether goods were provided by a government for less than 

adequate remuneration. 111 The WTO case law appears to be still controversial on these issues. Table 4 

shows this controversy. 

Table 4: Standards for Determinations of "Prevailing Market Conditions" 

Prevailing market Appropriateness of prices Possible use of surrogate 

the same issues. The Panel, in US-Lumber CVD Final, did not seem to consider the existence of precedent, 
established in US-Lumber CVD Preliminary, to be of great importance or worthy of any detailed discussion. The 
AB's references to the Panel Report, in US-Lumber CVD Preliminary, were even less frequent than those of the 
Panel. 

109 The US viewed that the Canadian provinces were able to provide such stumpage programs because 
they own[ ed] most of the forests in their territories. The US determined that any prevailing private prices, if any, 
in these provinces were significantly affected by these stumpage programs that they were not useable as 
benchmarks to demonstrate whether the prices under these stumpage programs are less than adequate 
remuneration for the purposes of identification and calculation of the benefits within the meaning of the SCM 
Agreement. The crux of this case is whether overwhelming public ownership means subsidization within the 
meaning of the SCM Agreement. It therefore provides critical implications for the application of the SCM 
Agreement to transition economies where public ownership is predominant in certain industries/sectors of the 
economies. 

110 US-Lumber CVD Final, AB Report, para. 82. 
111 Ibid., 
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US-Lumber 
CVDs 
Preliminary, 
Panel 

US-Lumber 
CVDs Final, 
Panel 

US-Lumber 
CVDs Final, 
AB 

conditions 
There is no basis in the text 
of the SCM Agreement to 
conclude that the market 
conditions in the country of 
provision could mean 
anything else than the 
conditions prevailing in the 
market of that country, and 
not those prevailing in 
some other countrv. 112 

The prevailing market 
conditions are the market 
conditions "as they exist" or 
"which are predominant" in 
the country of provision. 115 

Focusing on the term "in 
relation to" in Article 14(d), 
the AB concluded that the 
drafters of the SCM 
Agreement did not intend to 
exclude any possibility of 
using as a benchmark 
something other than 
private prices in the market 
of the country of 
provision.119 

in countrv of nrovision 
Article 14(d) "does not require 
that the authority construct a 
market price that could have 
existed but for the 
government's 
involvement ... " 113 

". . . as long as there are prices 
determined by independent 
operators following the 
principle of supply and 
demand, even if supply or 
demand is affected by the 
government's presence in the 
market, there is a 'market' in 
the sense of Article 14 (d)."116 

Asserting that Article 14(d) 
does not require undistorted 
market prices as a 
benchmark, 120 and that prices 
in one Member cannot be 
expected to reflect market 
conditions in another Member, 
the AB viewed that a variety of 
proxies or methods could be 
used to ensure "that the 
resulting benchmark relates or 
refers to, or is connected with, 
prevailing market conditions in 
the countrv of provision, and 

orices 
Article 14(d) does not allow 
"the authority to decline to use 
in-country prices because they 
may be affected by the 
government's financial 
contribution."114 

The construction of some sort 
of proxy for, or estimate of, the 
market price for the good in the 
country of provision would be 
necessary only where the 
government (i) is the only 
supplier of the good, or (ii) 
administratively controls all of 
the prices for the good in the 
country, such that there would 
be no price other than that 
charged by the government. 117 

These circumstances may only 
exist if imports of the goods are 
none or negligible. 118 

The use of 'surrogate' market 
benchmark may be possible in 
cases where there has been 
established that the private 
prices in the country of 
provision are distorted, because 
of the predominant role of the 
government in the market. 122 

112 US-Lumber CVD Preliminary, Panel Report, paras. 7.44-46 and 7.53. The Panel further concluded that 
(i) a good may be bought in a market outside the country of provision does not imply that the prices for those 
goods in that other country become part of the market conditions in the country of provision, and (ii) "the text of 
Article 14 SCM Agreement leaves no choice to the investigating authority but to use as a benchmark the market, 
for the good (or service) in question, as it exists in the country of provision." 

113 Ibid., para. 7.51. 
114 Ibid., 
115 US-Lumber CVD Final, Panel Report, para. 7.50. 
116 Ibid., para. 7.60. 
117 Ibid.,para. 7.57. 
118 Ibid., footnote 135 to para. 7.57. 
119 US-Lumber CVD Final, AB Report, paras. 88-89. 
120 US-Lumber CVD Final, AB Report, para. 87 which states that "the text of Article 14(d) of the SCM 

Agreement does not qualify in any way the 'market' conditions which are to be used as the benchmark ... the text 
does not explicitly refer to a 'pure' market, to a market 'undistorted by government intervention', or to a 'fair 
market value."' 
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must reflect price, quality, 
availability, marketability, 
transportation and other 
conditions of purchase or 
sale". 121 

It appears that the two Panels reached similar conclusions as the "prevailing market conditions" 

are strictly those of the country of provision and the private prices, as existed and even distorted by 

government intervention, are appropriate benchmarks for comparison. In reaching this conclusion, 

they focused primarily on the word "prevailing" as indicating that the "market" referred to is the actual 

market as it exists, even if this market has been influenced by government intervention. The first Panel 

adopted somewhat strict views that the foreign markets may not be relevant even though there are 

linkages between foreign markets and the market of the country of provision. The second Panel took a 

little broader view, and envisioned two situations in which the construction of"artificial" benchmark is 

necessary because there are virtually no private prices: 123 (i) "where the government is the only 

supplier of the good in the country"; and (ii) "where the government administratively controls all of the 

prices of the good in the country." In other words, the invocation of "surrogate" prices is only 

permitted where the intervention of the government reaches such a very high level that no meaningful 

private prices exist. 124 This Panel did not consider that a lesser degree of government involvement 

could lead to the use of "surrogate" benchmark. The US did not agree, and appealed that the Panel 

erred in not recognizing a third situation where the private prices in the country of provision are 

"substantially influenced" or "effectively determined" by the government's financial contribution. 125 

The AB appears to uphold the US's view. It opined that "the Panel's interpretation of Article 

121 Ibid., para. 106. 
122 Ibid., para. 103. 
123 US-Lumber CVD Final, Panel Report, para. 7.57. 
124 We will see that such situations exist in true centrally-planned economies with respect to virtually all 

goods and services, and in transition economies with respect to certain goods and services when we examine the 
nature and features of transition economies in the Chapter 5. 

125 By "substantially influenced" or "effectively determined," the US referred to a situation where the 
government has such a predominant role in the market, as a provider of certain goods, that private suppliers will 
align their prices with those of the government-provided goods or a situation where the government effectively 
acts as a 'price-setter' and private suppliers are 'price-takers'. See e.g. US-Lumber CVD Final, AB Report, para. 
99. 
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14(d) appears ... to be overly restrictive and based on an isolated reading of the text" 126 and concluded 

that "Article 14(d) permits investigating authorities to use a benchmark other than private prices" in 

the country of provision. 
127 

In reaching this conclusion, the AB focused primarily on the phrase "in 

relation to," while the Panel, as discussed, focused on the term "prevailing." It first asserted that "the 

use of the phrase 'in relation to' in Article 14( d) suggests that, contrary to the Panel's understanding, 

the drafters did not intend to exclude any possibility of using as a benchmark something other than 

private prices in the market of the country of provision."128 It then found the chapeau and objective of 

Article 14, as well as the "objective and purpose" of the SCM Agreement supporting its view. 129 

For the precise standard, the AB stated that "when private prices are distorted because the 

government's participation in the market as a provider of the same or similar goods is so predominant 

that private suppliers will align their prices with those of the government-provided goods, it will not be 

possible to calculate benefit having regard exclusively to such prices." 130 In this situation, "the 

government's role in providing the financial contribution is so predominant that it effectively 

determines the price at which private suppliers sell the same or similar goods, so that the comparison 

contemplated by Article 14 would become circular."131 The AB emphasized that "an allegation that a 

government is a significant supplier would not, on its own, prove distortion and permit the use of a 

126 US-Lumber CVD Final, AB Report, para. 96. 
127 Ibid., para. 101. 
128 Ibid., para. 89. (emphasis added). The AB also stressed that the possibility to use a "surrogate" 

benchmark does not mean that the "private prices in the. market of provision may be disregarded." Rather, the 
"surrogate" benchmark chosen, based on the facts of the case, "relates or refers to, or is connected with," these 
private prices. 

129 With respect to the chapeau, the AB argued that "the reference to "any" method in the chapeau implies 
that more than one method consistent with Article 14 is available to investigating authorities for purposes of 
calculating the benefit to the recipient," and thus the chapeau "gives WTO Members the possibility to select any 
method that is in conformity with the "guidelines" set out in Article 14." See Ibid., para. 91. The AB discussed 
the relevance of the objective of Article 14, as follows: (i) "Article 14 deals with the "Calculation of the Amount 
of a Subsidy in Terms of the Benefit to the Recipient"; (ii) "According to Article 14( d), this benefit is to be found 
when a recipient obtains goods from the government for "less than adequate remuneration," and such adequacy is 
to be evaluated in relation to prevailing market conditions in the country of provision ... however, there may be 
situations in which there is no way of telling whether the recipient is "better off' absent the financial 
contribution"; (iii) This situation is "because the government's role in providing the financial contribution is so 
predominant that it effectively determines the price at which private suppliers sell the same or similar goods, so 
that the comparison contemplated by Article 14 would become circular." See Ibid., para. 93. Finally, the AB 
argued that "if the calculation of the benefit yields a result that is artificially low, or even zero," the object and 
purpose of the SCM Agreement would be frustrated. See ibid., para. 95. 

130 Ibid., 
131 Ibid., para. 93. 
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benchmark other than private prices in the country of provision," 132 and that "the determination of 

whether private prices are distorted because of the government's predominant role in the market, as a 

provider of certain goods, must be made on a case-by-case basis, according to the particular facts 

underlying each countervailing duty investigation.'' 133 Accordingly, the AB required two separate tests 

for the dismissal of the private prices in the country of provision: (i) the government's predominant 

role in the market as a provider of the goods; and (ii) the private prices of the same or similar goods are 

significantly affected by this government's predominant role so that the comparison contemplated by 

Article 14 would become circular. However, the AB failed to articulate any specific hypothetical 

thresholds for the "predominant role" of the government as well as for the private "price distortion or 

alignment" because of this government's predominant role that are necessary for the dismissal of any 

private prices in the country of provision. For instance, is the government's predominant role test met 

when the government controls, or owns, more than 50% or 70% of the market share of the subject 

goods? 

The AB was also unable to complete the application of these standards to the factual situation of 

the Canadian government's participation because of insufficient factual findings. 134 Accordingly, it 

remains unclear whether the Canadian stumpage program would represent a typical example of a 

situation where the government is the "predominant" supplier in the market and any private prices, if 

existed, are "distorted," and therefore are not useable as benchmarks to determine whether the 

provincial stumpage programs provide goods for less than adequate remuneration. As a result, the 

precise level and nature of government involvement and price distortion required in order to utilize any 

benchmarks other than those prevailing in the country of provision remain unclear. Nevertheless, the 

implications of the AB's conclusion is that "Members may ignore private prices in the country of 

provision and rely on an alternative benchmark to calculate benefit where the "predominant" role of 

the government as the provider of the same or similar goods has led to the private prices being 

132 Ibid., para. 102. 
133 Ibid., 
134 Ibid., paras. 114-116. 
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"distorted" in the market."135 

It has been submitted that the AB decision is necessary to cover situations where under the 

Panel's interpretation, the provisions of Article 14(d) would appear to lose effectiveness. 136 Such 

situations may include those where the government provision is so intensive that it effectively sets the 

domestic price. As a result, the private transactions are likely to be determined by the prices already 

established by the government provision. Accordingly, comparing the "remuneration" or "price" 

charged by the government and the "prevailing private market prices" will mean that the same price is 

used on both sides of the equation. 

However, the AB's decision is still subject to academic criticism. For instance, Prof. Mavroidis 

found this issue such a "possibility intellectually-appealing and could not find himself being able to 

construct Article 14(d) of the SCM Agreement so as to allow for alternative (to the enshrined in the 

body of this provision) benchmarks."137 He accused the AB of acting as if it were a legislator. 138 

Others argued that "the Appellate Body's specific rationale for its conclusion, and its consideration of 

the terms "in relation to" and "prevailing market conditions" as part of its analysis, are somewhat 

difficult to follow." 139 

Therefore, it may be still too early for us to conclude whether the decision of the AB would 

establish a clear guidance on the standards for disregarding private prices in the country of provision 

for the purpose of identifying and measuring subsidies. This conclusion implies the difficulties in 

135 Ibid., 
136 Ibid., p. 14. 
137 Mavroidis, Petros C., The Thrill is Gone, written statement for the Seminar entitled "The World Trade 

Organization at 10 and the Road to Hong Kong," Georgetown University Law Center, September 29-30, 2005, p. 
11. 

138 Ibid., 
139 See WorldTradeLaw.net DSC on US-Lumber CVD Final, AB Report, pp. 15-16. Specifically, the 

difficulties to follow arise because (i) "at the outset of its findings the Appellate Body appeared to reject an 
interpretation of Article 14(d) that takes into account market distortions caused by government involvement"; (ii) 
"after rejecting the U.S. argument related to the relevance of distorted markets, which had been based on the 
meaning of the term "market conditions," the Appellate Body made essentially the same finding in the context of 
its discussion of other terms in Article 14(d)"; (iii) "the Appellate Body's emphasis on the term "in relation to" 
here seems a bit odd, since "in relation to" describes the degree of connection between the "remuneration" and the 
"prevailing market conditions"; and (iv) "despite the absence of mention of the term "market conditions" in the 
key parts of its reasoning, the Appellate Body's conclusion is in fact based on a view of "market conditions" as 
those that exist in an undistorted market." 
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applying the WTO rules to the situations of transition economies where the government still plays a 

significant role as a market participant in certain sectors of the economy. 

In Chapter 2, we found that the arguments for international control of subsidies do not take into 

account the situations where the prices are completely or significantly set by the government and do 

not fluctuate according to the market forces of supply and demand. We asserted that the producers 

take the market conditions within which they operate as given. Based on these findings and what has 

just been discussed above, we are sided with the Panel of the view that the alternative benchmarks 

would be necessary only where the intervention of the government reaches such a very high level that 

virtually no private prices exist. 

Accordingly, the WTO laws, as such and as applied, therefore, leave Members a choice. A 

Member may just accept that the information and prices in a subject market as existed are 

appropriate140 or may challenge their appropriateness because the "predominant" role of the 

government as the provider of the same or similar goods has led. to the private prices being "distorted" 

in the subject market, and seek alternative benchmarks. If a Member chooses the second option, it will 

bear the burden of proof In this case, we note the lack of measurable or accurate standards to evaluate 

this distortion claim, and this lack may lead to uncertainty and unpredictability in the multilateral 

trading system. 

Given the conditions of transition economies where the governments still play "predominant" 

roles in the marketplace as the provider of certain types of goods, particularly natural resources and 

services, such as land, electricity, water, petroleum products, banking services, 141 their domestic prices 

may not be considered as appropriate benchmarks for the determination of benefit under WTO laws. 

This would be a novel issue to be resolved in the WTO accession negotiation and participation of a 

140 As discussed in Chapter 4 below, Canada would be considered adopting this approach. 
141 The provision of these goods and services is very much similar to the provision of timber in Canada, 

which has been found as a countervailable subsidy by the US and has triggered endless litigations in all national, 
regional and WTO forums in the last 20 years and still remains unresolved. See footnote 182 to Chapter 5, infra, 
for a detailed summary of this dispute. It is noted that we will examine in great detail the market conditions in 
transition economies and how the applicability of the WTO laws on subsidies could be affected in Chapters 5, 7 
and 8, infra. We make this comment here to emphasize this potential problem that is likely faced in the WTO 
accession negotiation and participation of transition economies. 
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transition economy. 

On the question of who is the recipient, the WTO jurisprudence shows that what matters is who 

benefits from a financial contribution, not who actually receives it. A benefit to the producer may be 

conferred from a financial contribution to the supplier of financial services to the producer's 

customers. 
142 

It has been consistently interpreted that the recipient is a legal person, but not its 

productive operation. 143 However, it is still controversial on whether the legal person is the firm itself 

or its owners. The Panel, in US-CVDs on Certain EC Products, concluded decisively that 11 ••• no 

distinction should be made between a company and its shareholders, as together they constitute a 

producer, a natural or legal person that may be the "recipient" of the benefit to be assessed. 11144 The 

AB in this case agreed but cautioned that there could be situations for distinguishing between the 

owners and the firm. 145 The AB decision is well reasoned as there could be circumstances where the 

interests of the firm itself and its owners are defined in such a way that makes the interest of the former 

is different enough from that of the latter. 146 

A benefit to a recipient may also pass through to otherrecipients in certain circumstances. Two 

such situations were identified: passed-through privatization and downstream subsidization. 

The passed-through privatization subsidization involves a novel issue of whether benefits 

previously bestowed on a government-owned company continue to exist after the company is sold to a 

private buyers, i.e., after privatization. In other words, whether any benefit is passed through with the 

142 E.g., The Proex payments were made to the lenders of the purchasers but the benefits were also 
conferred to the producers. Since these payments lower the cost of the product to the purchasers and thus make the 
product more attractive relative to competing products. See Brazil-Aircraft Article 21.5 II, Panel Report, fn. 42 to 
para. 5.28. 

143 US-Lead Bars, AB Report, paras. 56-58; US-CVDs on Certain EC Products, Panel Report, paras. 7.55-
56. 

144 US-CVDs on Certain EC Products, Panel Report, para 7.54. 
145 Ibid., AB Report, para. 118. The AB views that it is possible to confer a 'benefit' on a firm by 

providing a financial contribution to its owners, whether natural or legal persons, possibly holding property by 
means of shares, and that a subsidy on a firm's owners may benefit may benefit the firm itself, and therefore, the 
repayment of a subsidy by the firm's owners may constitute repayment by the firm itself. See paras. 113 and 117. 

146 One may take the organizational structure of a big US corporation to illustrate this point. In this case, 
the firm's wealth and assets are different and separate from its owners. The owners or shareholders can exercise 
their ownership rights through their voting of the firm's board of directors who run and manage the firm. The 
owners generally cannot decide by themselves directly on the operation of the firm or on whether to pay dividends 
or not. If they are not happy with the directors' decision, they may vote them out, and appoint new directors to 
run the firm on their behalf. Owners may simply sell their shares to exercise their ultimate ownership rights. 
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privatization. Such issues may arise when the government-owned company is either partially or 

wholly privatized. Both situations have arisen under US countervailing duty laws during the UR 

negotiations, and the DOC ultimately determined that previously bestowed non-recurring subsidies147 

continue to be countervailable against the merchandise produced by the privatized entity. 148 Its 

position was that it is to countervail subsidies, not their subsequent effects, 149 and accordingly it will 

not investigate whether a prior subsidy continues to confer a benefit in the context of privatization or 

not, once it has already identified a subsidy and determined its amount, including the amortization over 

time. 150 Both these two cases were brought to the WTO. 

The Panel, in US-Lead Bars; found that when the privatization has taken place at arm's length 

and for market value, no benefit from the prior financial contributions continues to accrue to the 

privatized producer. 151 The AB agreed with this determination. 152 The Panel, in US-CVDs on Certain 

EC Products, made a clearer ruling that: "privatization at arm's-length and for fair market value must 

147 While the SCM Agreement does not distinguish non-recurring from recurring subsidies, a non
recurring subsidy is usually considered a subsidy which is granted only once or perhaps in a limited number of 
times within a short period. Usually such subsidies are used to finance wholly or partially the acquisition of fixed 
assets such as technology, plant, and equipment. Other subsidies are considered recurring subsidies, which are 
usually provided on an ongoing or interval basis, and often in relation to some economic activity or variable. For 
more detail see Grossman and Mavroidis (US-Lead Bars 2005) pp. 189-193. The recurring subsidies may usually 
cause reduction in the producer's short-run marginal costs, while the non-recurring subsidies reduce their Jong-run 
marginal costs. See Chapter 2, section I.A, supra, on Comparative Advantage Effects for detail. 

148 Final Affirmative Countervailing Duty Determination on Certain Steel Products From the United 
Kingdom, 58 Fed. Reg. 37393 (July 9, 1993) (where an entire government-owned company was privatized), and 
Final Affirmative Countervailing Duty Determination on Certain Hot Rolled Steel and Bismuth Carbon Steel 
Products From the United Kingdom, 58 Fed. Reg. 6237 (Jan. 27, 1993) (where only part ofa government-owned 
company was privatized). 

149 Nielsen, Robert E., "Privatization and Subsidies," in 864 PLI/Corp 7 (1994) p. 10 (stating that DOC 
does not trace the use of any particular subsidies to determine what the company has done with them, purchased 
with them, or improved with them). 

150 Ibid., pp. 7-10. In 1998, after the Congress included Section 771(5)(F) in the Tariff Act of 1930, which 
provides that "A change in the ownership of all or part of a foreign enterprise or the productive assets ... does not 
by itself require a determination by the Department that a past countervailable subsidy received by the enterprise 
no longer continues to be countervailable, even if the change in ownership is accomplished through an arm's 
length transaction," Mackenzie recorded that "Some believe that such a sale never extinguish all prior subsidies, 
while others vigorously maintain that such a sale never totally extinguishes prior subsidies." The opposite 
arguments are: "When production has been provided artificial advantages through subsidies, subsequent events do 
not change those advantages" v. ,;After a market value transaction, the purchaser paid in full for everything 
purchased, and thus uses no input for which it paid less than it would otherwise pay in the absence of the prior 
subsidy." Mackenzie, Joan L., "Countervailing Duty Relations-Issues Highlight," in 1075 PLI!Corp 669 (1998) 
pp. 669-70. 

151 US-Lead Bars, Panel Report, para. 6.81. 
152 Ibid., AB Report, para. 68. 
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lead to the conclusion that the privatized producer paid for what he got and thus did not get any benefit 

or advantage from the prior financial contribution bestowed upon the state-owned producer." 153 The 

AB, while in agreement with the Panel's decision on the case, disagreed on the presumption that a 

benefit from a prior financial contribution to a state-owned enterprise can never continue to exist 

following privatization, even at arm's length and for fair market value. It decided that "privatization at 

arm's-length and for fair market value may result in extinguishing the benefit." 154 The AB reached this 

decision based on the market conditions surrounding the privatization that may result in the market 

prices of the assets not reflecting the actual value of the privatized assets. 155 Accordingly, these reports 

simply ignore the pre-privatization subsidies and just focus on the question of whether the government 

act of privatization, per se, is a subsidy or not. In other words, the question is whether a benefit is 

conferred from the act of privatization, but not whether the previously conferred benefit survives a 

privatization transaction. The consistent jurisprudence these reports produce is that it is the market 

conditions surrounding the pricing and sale of the privatized assets/SOEs that are the focus in 

determining whether a benefit is conferred from a privatization transaction. 

The academic discussion has been focusing on these decisions and their implications for the 

WTO system. One group view that the decisions are laudable, because the new owners have paid 

market-priced for assets/firm, and as such they do not pay below-market prices for the production 

inputs. 156 The other group contends that the decisions are simply wrong, because the determination of 

153 US-CVDs on Certain EC Products, Panel Report, para. 7.82. 
154 Ibid., AB Report, para. 127. 
155 Ibid., para. 124 which states that "Privatizations involve complex and long-term investments in which 

the seller - namely the government - is not necessarily always a passive price taker and, consequently, the "fair 
market price" of a state-owned enterprises is not necessarily always unrelated to government action. In 
privatizations, governments have the ability, by designing economic and other policies, to influence the 
circumstances and the conditions of the sale so as to obtain a certain market valuation of the enterprise." 

156 E.g., Prevost, Denise, "WTO Subsidies Agreement and privatized companies; Appellate Body Amicus 
Briefs," in Legal Issues of Economic Integration 2 7 (3) (Kluwer Law International: 2000), pp. 293-94 ( concluding 
that "Obviously, an exporting company, which has paid full market value for the productive assets and goodwill of 
a privatized company, receives no benefit from pre-privatization subsidies." And that "As many countries in 
transition to a market economy are currently in the midst of large privatization programs, this decision of the 
Appellate Body [in US-Lead Bars] is of crucial importance to them. Its findings will serve to encourage arm's 
length privatization observing market criteria, by ensuring that companies privatized in this way will not be hit by 
countervailing duties. The Appellate Body's findings go a long way to promote the predictability and legal 
certainty aimed at by the international trading system,"). Cunningham argued that the DOC, in its pre-1990s 
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whether the benefit passes through the privatization, or any form of ownership change, has nothing to 

do with the fact that the privatization is at arm's length and for fair-market value or not. 157 Rather, the 

benefit must be determined by examining the effects of the pre-privatization financial contribution on 

the competitive position of the privatize~ firm in the marketplace. 158 
• Indeed, the investigating 

authorities are obliged to examine these effects whenever asked to do so, regardless of whether there is 

any change in ownership of the recipient firm, under the WTO law. 159 

The second group asks whether the pre-privatization financial contribution, but not the act of 

privatization, per se, confers a benefit to the privatized firm. The prices and market conditions 

surrounding the sale of the privatized assets/enterprise are irrelevant. The benefit must be determined 

period, took the view that a sale of the subsidy-recipient company for its market value ended the countervailability 
of past non-recurring subsidies as such a market value transaction constituted payment in full by the new owners 
for all of the continuing benefits of any prior non-recurring subsidies. However, the DOC changed its approach in 
the 1990s and took the position that it would countervail the privatized company whether or not its operations 
enjoyed any benefit from the past subsidies as it did in US-Lead Bars and US-CVDs on Certain EC Products. 
Such practice diverges sharply from internationally accepted subsidy analysis and is likely to be found WTO 
violative. See Cunningham, Richard 0., "Commentary on. the First Five Years of the WTO Anti dumping 
Agreement and Agreement on Subsidies and Countervailing Measures," in 31 Law & Pol'y Int'! Bus. 897 (2000). 
See also Rushford, David, "Subsidies and Privatization: Protectionism's Integral Role in United States Trade 
Law," in 32 U. C. Davis L. Rev. 485 (1999) (arguing that the US law and practice that permitted the application of 
CVD without a passed-through benefit test are inconsistent with (i) traditional US CVD law; (ii) WTO law; (iii) 
economic theory; and (iv) free trade policy). Aluisio de Lima-Campos, "Nineteen Proposals to Curb Abuse in 
Anti-dumping and Countervailing Duty Proceedings," in Journal of World Trade 39(2) (2005) p. 274 (suggesting 
that Article 27 of the SCM Agreement be amended as "A privatization at arm's length and for fair market value 
extinguishes the benefit to the privatized producer, which benefit the market has valued when assessing the fair 
market price which the privatized producer has fully paid for upon privatization. If an importing Member wants to 
continue to apply countervailing duties, the importing Member must demonstrate, based on its examination of the 
conditions of the privatization that the privatized producer still benefits from the prior financial contribution.") 

157 Grossman and Mavroidis argued that "the price at which a change in ownership takes place has no 
bearing on the subsequent competitive conditions." For detailed analysis on this point see Grossman and 
Mavroidis (US-Lead Bars 2003) and (US-CVDs on Certain Products from EC 2005). See also Rosenthal and 
Vermylen (The WTO Antidumping and Subsidies Agreements: Did the US Achieve its Objectives 2000) 
( contending that the "ruling would permit companies to clear their books of subsidies merely through a formalistic 
change of ownership" and accordingly"$ 13 billion in subsidies" would simply be vanished.) 

158 See Grossman and Mavroidis (US-CVDs on Certain Products from EC 2005) pp. 84-86 (84-87 
( arguing that the only interpretation of the term "benefit" in Article 1.1 of the SCM Agreement that is consistent 
with the aims and objectives of those who drafted the Agreement is one that attributes benefit whenever a firm's 
competitive position is advantaged relative to what it would have been but for the government's financial 
contribution. The authorities must then ask whether or not the financial contributions have become infra-marginal 
in the light of subsequent events in the industry. The benefit continues to exist, regardless of any ownership 
changes, if such financial contributions have not become infra-marginal, i.e., no longer conferred any competitive 
advantage to the recipient firm because of the changed market conditions.) Based on these arguments, the authors 
argued that the AB was simply wrong in their decisions in US-Lead Bars and US-CVDs on Certain EC Products 
because they did not consider whether the conferred benefits still remain or extinguish as a result of changes in the 
market. 

159 Ibid., p. 87. 
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by examining the effects of the pre-privatization financial contribution on the competitive position of 

the privatized frrm in the marketplace. The benefit is conferred whenever the financial contribution 

has not become infra-marginal, i.e., no longer conferred any competitive advantage to the recipient 

firm because of the changed market conditions over time, regardless of any ownership changes. 

These two opposite views reflect exactly the two different meanings of "benefit". The first 

group defines "benefit" to mean "benefit to the recipient firm" based on the market-based standard and 

therefore they ask "whether the recipient receives something on terms better than those available in the 

market?" Since the privatization was at arm's length and for fair market value, it is no surprise that 

their answer would be no benefit conferred or passed through at all. 

The second group defines "benefit" to mean "competitive advantage" or "the effects of the 

financial contribution to the recipient firm's production, distribution or pricing." This is an economic 

definition of subsidy benefit that we have discussed in Chapter 2 and in our contextual analysis for the 

interpretation of "benefit" above. As the AB did not consider that the definition of "benefit" in Article 

1.1 means this type of benefit, it is not surprising to see that this group does not agree with the AB 

decisions. 

After all, the AB decisions may imply that the prices and market conditions surrounding the 

sale of the privatized assets/enterprise are the focus in determining whether a benefit is conferred from 

a privatization transaction. The pre-privatization subsidies are also treated in this test, and there is no 

separation between these subsidies and the possible subsidies arising from the government act of 

privatization. 

We observe two critical implications of these conclusions to the possible application of the 

SCM Agreement to transition economies. First, subsidies to SOEs may be normally disciplined under 

the SCM Agreement. Second, regardless of whether the pre-privatization subsidies to an SOE have 

been disciplined, when it is privatized, the prices of and market conditions surrounding the sale of this 

SOE/or its assets are the focus fu determining whether the government act of privatization constitutes a 

subsidy or not. If the prices are determined not reflecting the actual or fair market value of the 
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privatized assets/SOE, the government act of privatization constitutes a subsidy under the SCM 

Agreement. 160 

With respect to downstream subsidization, the WTO jurisprudence has consistently established 

that a pass-through analysis of benefits is necessary. The AB, in US-Lumber CVD Final, upheld the 

Panel's finding that a pass-through analysis was required in respect of arm's length sales of logs by 

tenured harvesters to unrelated sawmills, and reversed the finding that a pass-through analysis was 

necessary in respect of arm's length sales of lumber by tenured harvesters to unrelated 

remanufacturers. 161 The difference is that in the latter case, benefits have passed from the producers of 

logs to producers of lumber, and therefore there is no need for a further pass-through analysis. In all 

cases, it is necessary to determine "whether, and in what amount, subsidies bestowed on the producer 

of the input flowed through, downstream, to the producer of the product produced from that input." 162 

The AB's decision with respectto downstream subsidization is correct because the recipient firms are 

not buying their inputs on terms more favorable than those offered in the marketplace when they have 

paid market-determined prices for inputs. 

It is interesting to compare the passed-through benefit in privatization and downstream 

subsidization. We observe that in the former case, the types of subsidies are non-recurring and their 

conferred benefits are calculated in years, e.g., the useful life of the productive asset. In the later case, 

the subsidies are recurring, and the conferred benefits affect directly the marginal costs of production 

of the recipient firms, and are often calculated or attributed to the financial year in which the financial 

contribution was made. 

(3) The relation between a financial contribution and a benefit 

160 It is noted that due to the intensive government involvement in the privatization of an SOE in a 
transition economy, it is highly possible that a great number of privatization programs will constitute subsidies. In 
addition, as the privatization often involves the treatment and/or the forgiveness of prior debts, such a possibility is 
quite certain. Given the US application of CVD laws in the US-Lead Bars and US-CVD on Certain EC Products, 
transition economies have reasons to worry about their privatization programs and practices to avoid the possible 
application of CVD measures. 

161 US-Lumber CVDs Final, AB Report, paras. 159 and 165. 
162 Ibid., para. 141. 

87 



It is clear that a 'financial contribution' and a 'benefit' are two separate legal elements, which 

together determine whether a subsidy exists within the meaning of Article 1.1 of the SCM 

Agreement. 163 A subsidy exists whenever these two conditions are met. In some circumstances, the 

demonstration on whether a financial contribution exists also manifests that the benefit is thereby 

conferred, such as when the financial contributions in forms of "grants" or "forgone revenues." In 

other cases, the question of whether a benefit is conferred is established based on the analysis of the 

general market conditions, the so-called "commercially reasonable benchmark." The establishment of 

a "comparable market benchmark" against which to compare with the terms of the financial 

contribution at issue may be necessary in the other cases. The market conditions under which the 

recipient firms operate often provide appropriate conditions for the establishment of this benchmark. 

However, Members may ignore private prices in the country of provision and rely on an alternative 

benchmark when the "predominant" role of the government as the provider of the same or similar 

goods has led to the private prices being so "distorted" that could not be considered as appropriate. It 

is not necessary to calculate the amount of benefit to demonstrate whether a benefit is conferred from a 

certain financial contribution. 

The definition of 'subsidy' in Article 1 applies whenever the word 'subsidy' occurs throughout 

the SCM Agreement and conditions the application of the provisions of this Agreement regarding 

prohibited subsidies in Part II, actionable subsidies in Part III, and countervailing measures in Part 

V. 164 It is noted that the tests for the application of these disciplines are very different and require the 

effects of the subsidies, but at very different levels and degrees, on the recipient firm's production, 

distribution, exportation or pricing. We will discuss these tests below. 

163 See e.g., Brazil-Aircraft, AB Report para. 157; US-Lumber CVDs Final, AB Report, para. 52. The AB 
in US-Lumber CVDs Final held that: "Not all government measures capable of conferring benefits would 
necessarily fall within Article l.l(a); otherwise paragraphs (i) through (iv) of Article l.l(a) would not be 
necessary because all government measures conferring benefits, per se, would be subsidies." 

164 See e.g., Brazil-Aircraft, AB Report, para. 93. 
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b. What subsidies are prohibited? 

Export and import substitution subsidies are, per se, prohibited. 165 They are both made illegal 

under very much the same legal requirements, the so-called "contingency" test. As the nature of 

export subsidies is basically different from that of import substitution subsidies, and they are regulated 

in different legal provisions, we will analyze them separately hereunder. 

(1) Export subsidies 

Export subsidies are subsidies that are "contingent, in law or in fact, whether wholly or as one 

of several conditions upon export performance."166 The contingent relation between the subsidy and 

the export performance appears as the key to establish whether a subsidy is an export one. However, 

the phrase "whether wholly or as one of several conditions" seems to suggest that export performance 

is always the focus, and the "contingent" relation would be broad. The inclusion of "in fact" or de 

facto export subsidies further supports this interpretation. Furthermore, there lacks a clear guidance as 

what the term "contingent" means? Footnote 4 seems suggesting that "contingent" means "tied to." 167 

No further guidance, however, is provided. 

Perhaps the drafters of the SCM Agreement have foreseen this potential problem since they 

added an Illustrative List of Export Subsidies in Annex I to provide some clear examples as what types 

of government actions would be export subsidies, thus contingent upon export performance. 168 To 

better understand the legal standards for export contingency, we now briefly examine these illustrated 

165 SCM Agreement Article 3. 
166 SCM Agreement Article 3 .1 ( a). 
167 SCM Agreement Footnote 4 to Article 3. l(a) which states that a subsidy is considered a de facto 

export subsidy if "the facts demonstrate that the granting of a subsidy, without having been made legally 
contingent upon export performance, is in fact tied to actual or anticipated exportation or export earnings. The 
mere fact that a subsidy is granted to enterprises which export shall not for that reason alone be considered to be 
an export subsidy within the meaning of this provision." 

168 The Illustrative List was first included in the Subsidies Code. The listed examples are those 
government actions that are considered export subsidies, thus implying both the standards for establishing a 
subsidy as defined in Article 1, and for export contingency as defined in Article 3. l(a) of the SCM Agreement. 
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examples. We also discuss the legal relations between the Illustrated List and the general standards 

specified in Article 3.l(a). 

The examples could be divided into two groups. In one group, no requirements to show 

whether the firms would only receive the financial incentives had they chosen to sell in their domestic 

market rather than abroad are required. The types of subsidies identified in items (a), (b), (e), (i) to (I) 

are included in this group. The subsidies illustrated in items (a) and (b) involve direct government 

transfers of funds in forms of grants or bonus on exportation. 169 In these cases, the recipients receive 

these incomes as an additional from those they earn from sales abroad. It is not relevant whether they 

receive any similar incomes when they sell their products in the domestic market. Similarly, item (e) 

identifies situations of reduction, exemption or deferral of paid or payable taxes and charges that the 

recipient firms enjoy due to their related exportation. 170 The provision merely states that any 

reduction, exemption or deferral would be considered an export subsidy. It is not relevant whether the 

firms receive any financial incentives by the amount they would have paid in taxes or charges had they 

chosen to sell in their domestic market rather than abroad. 

The remaining examples form another group. Items (c), (d), (t), (g) and (h) require a 

comparison of incentives the producers receive when they sell domestically and when they sell 

abroad. 171 Export subsidies exist only if the incentives they receive when they sell abroad are more 

than those they receive when they sell domestically. 

In addition to providing a list of examples of export subsidies, the Illustrative List includes 

some circumstances, e.g., the second paragraph of item (k), where the subsidies are not considered 

169 SCM Agreement Annex I: Illustrated List of Export Subsidies, items (a) and (b). 
170 Ibid., item (e). 
171 Ibid., items (c), (d) and (f) to (h). Item (c) requires that export subsidies exist if "internal transport and 

freight charges on export shipments are provided on terms more favorable than for domestic shipments"; item ( d) 
requires that export subsidies exist if the programs provide more favorable terms or conditions for the production 
of exported goods than for the production of goods for domestic consumption; item (f) requires that export 
subsidies exist if "the allowance of special deductions directly related to exports or export performance, over and 
above those granted in respect to production for domestic consumption; items (g) and (h) require the exemption or 
rebate of related indirect taxes and charges when the goods are exported to be in excess of those when the goods 
are sold domestically. 
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export subsidies. 172 An issue comes up is whether an a contrario interpretation or defense173 is 

permitted in interpreting the Illustrative List in relation to the provisions of Article 3.l(a)? It is 

suggested that such an approach is not permitted because footnote 5, which governs this relation, states 

clearly that "Measures referred to in Annex I as not constituting export subsidies shall not be 

prohibited under this or any other provision of this Agreement." Accordingly, this footnote only 

exempts those measures that are explicitly stated as not export subsidies in the Illustrative List. 

Therefore, the law, per se, does not require, in all cases, that a subsidy only be export 

contingent if it encourages export over domestic sales. Rather, a subsidy will be an export one if 

exportation is a necessary condition for receiving it. 

Article 3. l(a) also makes clear that a subsidy, though not specifically made contingent upon 

export performance, may be found in fact, or de facto, export contingent, if such a subsidy is in fact 

tied to actual or anticipated exportation or export eamings. 174 The structure of Article 3.l(a) suggests 

that "de facto" export subsidies may be considered in all cases where "de jure" export subsidies are not 

found. The specific inclusion of the "de facto" export contingency was clearly aimed at preventing 

circumvention of the prohibition against subsidies contingent in law upon exportation. 175 The focus of 

the contingent relation in this case is "tied to," i.e., the subsidy is "tied to" export performance. It is 

noted, however, that there lacks any guidance on how "tied" this relation would be. Since the 

existence of the subsidy as well as the evidence of actual or anticipated exportation or export earnings 

is almost always easy to demonstrate, it is highly possible that this provision is potentially very broad. 

172 SCM Agreement, footnote 5 to Article 3. l(a). 
173 "In essence, the a contrario defense is based on the notion that the Illustrative List governs the field for 

certain types of export subsidies described in the various items of the List. In this regard, each of these items sets 
out certain criteria that, if met, will mean that the measure is an export subsidy. Thus, for example, if a measure 
meets all the criteria of item U), it is an export subsidy. However, if a measure is the type of measure covered by 
item U) but does not meet an· of the criteria, then, it is argued, a contrario, it is not a prohibited export subsidy, 
pursuant to either item G) or any other provisions of the SCM Agreement. In other words, if it does not satisfy 
these criteria, then it is not an export subsidy. In contrast, an approach that does not meet all of the criteria in one 
of the items, it may still constitute a prohibited export subsidy if it satisfies another standard, e.g., if it is 
contingent upon export performance under SCM Agreement Article 3.l(a)." See WorldTradeLaw.net DSC, 
Korea-Vessels (Panel) p. 27 (last update June 10, 2005). See also Brazil-Aircraft, Article 21.5 (11), Panel Report, 
paras. 5.269-272; Korea-Vessels, Panel Report, paras. 7.193-208. 

174 SCM Agreement, Article 3. l(a) and footnote 4. 
175 Canada-Aircraft, AB Report, para. 166. 
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It is often the case in reality that virtually all firms receiving what so-called "domestic subsidies" 

which are not prohibited, per se, export a portion of its products, extremely care is needed to ensure 

that not all these "not prohibited" subsidies are caught under this provision. 176 This provision is 

potentially biased against subsidies to export-oriented industries, particularly those in small economies, 

as the linkage, or the "tie-to," between the subsidy and the exportation in these cases is relatively easier 

to be established than the case in other industries, or in large economies, where only part, or even 

likely a small part, of production is exported because the domestic market is simply big enough to 

absorb a large share of the total production. 

Having discussed the law, as such, on export subsidies, we now turn to examine how this law 

has been applied. 

The WTO case law has consistently established that the mandatory/discretionary distinction 

would apply to establish de Jure export contingency. 177 Under this approach, a subsidy is de Jure 

contingent upon export performance "when the existence of that condition can be demonstrated on the 

basis of the very words of the relevant legislation, regulation, or other legal instrument constituting the 

measure." 178 However, it is noted that the requisite conditions may be express or implicit, and that 

such conditionality can also be derived by necessary implications from the words actually used in the 

measure. 179 By contrast, the contingency "in fact" or "as applied" or de facto is to be "inferred from 

the total configuration of the facts constituting and surrounding the granting of the subsidy, none of 

176 See Mackenzie, Joan L., "Countervailing Duty Relations-Issues Highlight," in 1075 PLI/Corp 669 
(1998) p. 674. 

177 See e.g., US-CVDs on EC Products, Panel Report, para. 7.122; AB Report, footnote 334; US-Export 
Restraints, Panel Report, paras. 8.126-132; US-Section 301, Panel Report, paras. 7.53-54; Brazil-Aircraft, Article 
21.5, Panel Report, paras. 5.11-13; 5.43-48; Canada-Aircraft II, Panel Report, para. 7.56. It is noted that a 
measure which has already been adopted, but has not yet entered into force may also be subject to challenge. The 
rationale for this conclusion is that such measure may already have impacts on the market places while it impends 
for enforcement. See US-Superfund, Panel Report, para. 5.2.2. For a discussion on discretionary/mandatory 
approach, see Sharif Bhuiyan, "Mandatory and Discretionary Legislation" The Continued Relevance of the 
Distinction under the WTO," in Journal of International Economic Law 3 (2002), pp. 571-604. 

178 See e.g., Canada-Aircraft II, Panel Report, paras. 7.365-369; Canada-Autos, AB Report, paras. 104-
108; US-FSC, Article 21.5, Panel Report, paras, 8.53-56. 

179 See e.g., Canada-Autos, AB Report, para. 100. 
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which on its own is likely to be decisive in any given case." 180 Though the legal standard expressed by 

the word "contingent" is the same for both "in law" and "in fact" contingency, proving de facto export 

contingency is much more difficult task. 181 

With respect to de Jure export subsidies, the necessary standard is established and consistently 

applied. 182 The Canadian export-import ratio requirements, for instance, were declared export 

subsidies because the amount of import duty exemption earned is dependent upon the amount 

exported. 183 Indeed, the exportation, in this situation, is sufficient condition for the import-duty 

exemption which is normally not applied. The ETI was declared an export subsidy because it 

mandates that export is a "necessary precondition" to qualify for the subsidy. 184 The FSC was also 

determined an export subsidy because it mandates that a subsidy depends upon exportation. 185 The 

Step 2 payments to exporters under section 1207(a) of the FSRI Act of 2002, in US-Cotton case, are 

"conditional upon exportation" or "dependent for their existence on export performance," and are thus 

ruled as export subsidies. 186 

180 See e.g., Canada-Aircraft, AB Report, paras. 176-79; Canada-Autos, Panel Report, paras. 10.179-180; 
Australia~Leather, Panel Report, para. 597. In essence, all facts concerning the grant or maintenance of a subsidy, 
including the nature, the structure and operation of the subsidy program, and the circumstances in which it was 
provided, are examined and considered in their totality. 

is1 Ibid., 
182 It is noted that the Panel and AB often use the terms, such as "conditional" or "dependent upon export 

performance" or "tied to export performance." See e.g., Canada-Autos, AB Report, para. 104-08 (for the analysis 
of the term "tied to"); For the terms "conditional or dependent upon," see Canada-Aircraft, Panel Report, para. 
9.331 and AB Report, paras. 166-67; US-FSC, Article 21.5, AB Report, para. 111. 

183 The AB agreed with the Panel that (1) with respect to the ratio requirements of 100:100 or higher, in 
order to meet such a requirement, for every unit a manufacturer imports duty-free, it would have to export an 
equivalent unit value; and (2) with respect to the ratio requirements of less than 100:100, imports above the pre
determined "allowance" would require export in order to receive the exemption. The more motor vehicles a 
manufacturer exports, the more motor vehicles it is entitled to import duty-free. See Canada-Autos, Panel Report, 
paras. 10.184, and 10.188-89; AB Report, paras. 104-108. 

184 US-FSC, Article 21.5; Panel Report, paras. 8.58-60; AB Report, paras. 116-17. See also 
WorldTradeLaw.net DSC on US-FSC, Article 21.5, AB Report, pp. 13-14 which states that "as the basis for a 
finding of export contingency, the Panel appears to have relied on the existence of necessary conditionality, stating 
that export was a "necessary pre-condition" for receiving the subsidy ... ; similarly, the Appellate Body, while not 
using the term "necessary condition," reached the same substantive conclusion, stating that for domestically
produced goods "the property must be exported" in order for the taxpayer to be eligible for the subsidy." 

185 US-FSC, Panel Report, para. 7 .108 which states " ... the existence and amount of the subsidy depend 
upon the existence of income arising from the exportation of US goods or the provision of services relating to the 
exportation of such goods. The existence of such income, in tum, depends upon the exportation of US goods or, at 
a minimum, in the case of income from services related to the exportation of US goods, upon "anticipated 
exportation" within the meaning of footnote 4 to Art. 3.l(a) of the SCM Agreement." 

186 US-Cotton Subsidies, AB Report, paras. 572-574. 
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It is noted that the availability of such subsidies to both domestic users and exporters does not 

make it not export contingent. In responding to the US argument that "payments are available to both 

domestic users and exporters," the AB recognized that "Step 2 payments to exporters and domestic 

users are governed by a single legislative provision and a single set of regulations, that the form and 

rate of payment to exporters and domestic users are identical, and that the fund from which payments 

are made is a single fund," but noted that "the statute and regulations clearly distinguish between two 

types of eligible recipients, namely eligible exporters and eligible domestic users," and establish 

"different conditions, along with different documentation" for each group of recipients of the 

subsidies. 187 This decision therefore supports the previous rulings which hold that once the subsidy 

contingent on export performance is found to exist, the fact that this same subsidy could also be 

obtained under different conditions, albeit not contingent upon export performance, could not vitiate 

the de Jure export contingency. 188 This necessitates that attention not be paid to the issue of whether a 

subsidy would only be export contingent if it encourages export over domestic sales. The implication 

of this decision is that as long as exportation is conditional upon receiving a subsidy, such a subsidy is 

considered an export one, regardless of whether it is also provided to the same producers, and with the 

same amount, and even with much similar procedures when such producers sell in the domestic 

market. 189 

While the WTO case law demonstrated that de facto contingency requires a "close connection" 

or "tie" between the granting or maintenance of a subsidy and the "actual or anticipated 

exportation,"190 it is submitted that the necessary test is also applied. For example, the use of"but for" 

test by the Panel in Canada-Aircraft, shows the necessary conditionality since the subsidy is not 

187 Ibid., paras. 576-77. 
188 See US-FSC, Article 21.5, AB Report, para. 119; See also Panel Report, para. 8.64 which states: "the 

fact that the Act also involves subsidies with respect to goods produced outside the US does not "vitiate the export 
contingency with respect to US-produced goods." 

189 WorldTradeLaw.net commented that "In response to Cotton ruling, Members are likely to draft their 
subsidy laws in such a way as to avoid the use of formal distinctions between exports and domestic sales, and also 
to providing subsidies based on "proof of export" when "proof of export" would accomplish the same goal ... 
Members will make an effort to structure the measures so that subsidies will be provided to a "single class" of 
recipients." See WorldTradeLaw.net DSC on US-Cotton Subsidies (AB), p. 34. 

190 See e.g. Canada-Aircraft, AB Report, paras. 167-69; Australia-Leather, Panel Report, para. 597. 
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granted but for exporting. 191 The fact that the sale performance target was a single critical condition 

for de facto contingency in Australia-Leather case, also demonstrated that exportation is a necessary 

condition. 192 While the jurisprudence is fairly persuasive, there is evidence that the exporters with 

such a small domestic market will likely be at a disadvantageous position, as it has been made 

explicitly clear that a Member's awareness that its domestic market is too small to absorb domestic 

production of a subsidized product may indicate that the subsidy is granted on the condition that it be 

exported. 193 Any specific sale or income target is also of critical evidence. 194 

The final issue on WTO jurisprudence on export subsidy is an a contrario interpretation of the 

Illustrative List. It is submitted that the WTO jurisprudence was fairly persuasive in establishing the 

scope of footnote 5 to cover only two situations where the Illustrative List contains an affirmative 

statement that a measure is not subject to the Article 3. l(a) prohibition, such as the second paragraph 

of item (k); or that it is allowed, such as the first and last sentences of footnote 59 and the proviso 

clauses of items (h) and (i) of the Illustrative List. 195 Following this precedent, the AB, in US-FSC, 

191 Canada-Aircraft, the Panel asserted that "we can examine most effectively whether there exists the 
requisite conditionality ... by determining whether the facts demonstrate that the TPC assistance [the subsidy] 
would not have been granted ... but for anticipated exportation or export earnings." Panel Report, para. 9.332. 
Although the AB criticized the "but for" test for divorcing the actual languages of the law in a footnote, and 
focused on "tied to" standards, it did not define this standard further than cautioning that merely export-oriented 
operation of the recipient, per se, is not enough. In any case, the AB did assert that the first element is to consider 
whether the granting authority imposes a condition based on export performance in providing the subsidy. See AB 
Report, paras. 170-73. 

192 Australia-Leather, Panel Report, para. 9.75. The only critical difference from the grant contract to the 
loan contract was the inclusion of the sales performance target as a condition for the grant, whereas under the loan 
contract this condition was not included. Because of this, the Panel stated, "there is nothing in the terms of the loan 
contract itself that suggests a "specific link" to actual or anticipated exportation or export earnings." 

193 See e.g. Australia-Leather, Panel Report, para. 9.67; Canada-Aircraft II, Panel Report, paras. 7.371-2. 
194 Because the sale performance target, while not specifically mentioned to be achieved from exportation, 

will be calculated against the domestic consumption to establish whether exportation is necessary. This issue 
would be of critical importance for transition economy Members who, more often than not, specify export targets 
for certain or all of its economic policies. 

195 It is noted that the AB, in Brazil-Aircraft, Article 21.5, made a controversial statement that: "If Brazil 
had demonstrated that the payments made under the revised PROEX were not "used to secure a material 
advantage in the field of export credit terms", and that such payments were "payments" by Brazil of "all or part of 
the costs incurred by exporters or financial institutions in obtaining credits", then we would have been prepared to 
find that the payments made under the revised PROEX are justified under item (k) of the Illustrative List. 
However, Brazil has not demonstrated that those conditions of item (k) are met in this case. In making this 
observation, we wish to emphasize that we are not interpreting footnote 5 of the SCM Agreement, and we do not 
opine on the scope of footnote 5, or on the meaning of any other items in the Illustrative List." (para. 80) 
( emphasis added). This statement has been used in two occasions to argue that the AB agreed with Brazil's a 
contrario interpretation of the first paragraph of item (k). First, Brazil used for its arguments in its second appeal 
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said the fifth sentence of footnote 59 constitutes an "exception" to the legal regime applicable to export 

subsidies under Article 3. l(a), by providing that Members may adopt measures taken to avoid the 

double-taxation of foreign-source income. 196 It also ruled that ETI Act was not a permitted measure 

because it did not exempt only "foreign-source income," but both foreign-source and domestic-source 

income, and sometimes a combination of both domestic and foreign-source income. 197 

In summary, the rules, as such and as applied, are potentially broad on whether a particular 

subsidy program is an export subsidy, and thus prohibited. A subsidy is an export one if exportation is 

a necessary condition for receiving it. It may not be true that a subsidy would only be export 

contingent if it encourages export over domestic sales. The rules on de facto export subsidies may 

have biased effects on small, export-oriented economies or economies with few concentrated export 

products. 198 The rules do not explicitly require the demonstration of the effects of the subsidies on 

exportation. Rather, the focus is the contingent linkages between the subsidies and exportation. Those 

government measures referred to in the Illustrative List of Export Subsidies as not constituting export 

subsidies and not being prohibited may not be exempt from other provisions of the SCM Agreement. 

(2) Import substitution subsidies 

on Article 21.5. See Brazil-Aircraft, Article 21.5 II, Panel Report, para. 5.269. Second, Korea used this statement 
again in its argument for an "a contrario" interpretation of item (j). See Korea-Vessels, Panel Report, para. 7.197. 
However, in both instances, the panel followed the original interpretation of the Panel, in Brazil-Aircraft, Article 
21.5, and stated that the AB's statement does not form part of the legal basis for its disposition of the appeal, nor 
did the AB explain its statement. See Brazil-Aircraft, Article 21.5 II, Panel Report, para. 5.269; and Korea
Vessels, Panel Report, para. 7.197. For a detail analysis of a contrario interpretation, see Brazil-Aircraft, Article 
21.5, Panel Report, paras. 6.36-37. 

196 US-FSC, Article 21.5, AB Report, paras. 128-134; The AB agreed with the Panel that the fifth sentence 
of footnote 59 covers the measures targeting "foreign-source income"; See also US-FSC, Article 21.5, Panel 
Report, paras. 8.98-8.105. 

197 US-FSC, Article 21.5, AB Report, paras. 184-86. 
198 See e.g. Davey (Has the WTO Dispute Settlement System Has Exceeded its Authority 2001) p. 10 

( commenting that " ... The SCM Agreement does not prohibit domestic subsidies and care must be taken to ensure 
that the concept of 'de facto export subsidy' is not read so broadly as to prohibit subsidies to industries which 
export"); Hofley, Randall J., and Whitehead, Justine, "Defining the Boundaries of Export Assistance: Preliminary 
Lessons from Two Recent Canadian WTO Losses," in 5 (3) International Trade Law & Regulation 59 (1999) 
( concluding that countries with small, export-oriented economies should be worried about the concept of 
"contingent on export performance"). 
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Import substitution subsidies are those that are contingent, whether solely or as one of several 

other conditions, upon the use of domestic over imported goods. Because of the omission of the words 

"in law or in fact," 199 some argued that the prohibition on import substitution subsidies appear to apply 

only to subsidies de jure contingent on the use of domestic over imported goods, and not to the de 

facto contingent situations.200 While, there lacks an illustrative list to provide some examples as in the 

case of export subsidies, it is submitted that much of the analysis on the contingent relation between 

subsidies and export performance may apply equally on the contingent relation between subsidies and 

the use of domestic over imported goods. However, to better understand these provisions, we examine 

how they have been interpreted under WTO case law. 

The Panel, in Canada-Autos, found that the terms of the Canadian value added requirements do 

not require the use of domestic over imported goods, since they can be met without the use of goods at 

an.201 In other words, this Panel considered that the contingency test is not met if the program, per se, 

does not mandate the use of domestic over imported goods as a necessary condition for receiving the 

subsidy.202 The AB criticized this approach and ruled that the Panel can not rule based on its sole 

analysis theoretically that a manufacturer could satisfy the Canadian value added requirements using 

only non-goods items, such as domestic labor.203 The AB required the examination of the specific 

Canadian value added requirements to scrutinize properly whether the requirements could, in fact, be 

satisfied without using domestic goods.204 These decisions therefore establish the contingency test that 

199 SCM Agreement Article 3.l(a) includes the phrase "contingent, in law or in fact," while Article 3.1 (b) 
does not. 

200 Anderson Jean M, and Husisian, Gregory, "The Subsidies Agreement," in The World Trade 
Organization: The Multilateral Trade Framework for the 21'1 Century and US Implementing Legislation, Terence 
P. Stewart ed., (American Bar Association: 1996) p. 309. 

201 Canada-Autos, Panel Report, para. 10.216, which states, in relevant parts, " ... the definition of 
"Canadian value added ... includes, in addition to parts and materials of Canadian origins, such other elements as 
direct labor costs, manufacturing overheads, general and. administrative expenses and depreciation. Thus, and 
depending upon the factual circumstances, a manufacturer might well be willing and able to satisfy a Canadian 
value added requirement without using any domestic goods whatsoever." 

202 Canada argued that "because the CV A requirements can be met without the use of domestic goods 
(e.g., they can be met using domestic labor alone), they are not "contingent" upon the use of domestic goods over 
imported goods. Ibid., para. 10.209. 

203 Canada-Autos, AB Report, para. 129-133. 
204 Ibid., the AB stated, in relevant parts, that "whether or not a particular manufacturer is able to satisfy its 

specific Canadian value added requirements without using any Canadian parts and materials in its production 
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asks whether the use of domestically produced goods is a necessary condition for receiving the 

subsidies. This case law is consistent with the jurisprudence for export contingency test discussed 

above. 

The WTO jurisprudence was still controversial on the issue of whether the SCM Agreement 

covers de facto contingency on import substitution subsidy. The Panel, noting that Article 3.l(a) 

contains the languages of "in law or in fact," while Article 3. l(b) does not, and referring to the AB 

Report, in Japan-Alcohol, for the principle that "omission must have some meaning," concluded that 

Article 3 .1 (b) does not prohibit subsidies contingent in fact on import substitution. 205 The AB 

disagreed and said Article 3 .1 (b) does extend to de facto contingency, since the exclusion thereof 

"would contravene the object and purpose of the SCM Agreement by making circumvention of the 

obligations too easy."206 Although the AB's decision is meaningful in the sense that a circumvention of 

the prohibition against import substitution subsidies is possible, the Panel's decision is legally correct. 

The omission of "in law or in fact" in Article 3 .1 (b) reflects both a political reality of "mercantilist 

view" and the different economic impacts of import substitution and export subsidies in international 

trade. However, the AB's decision may potentially extend the scope of application of Article 3.l(b) to 

de facto import substitution subsidies. 

c. Specificity - a gate keeper? 

Article 1.2 of the SCM Agreement clearly requires that subsidies be subject to a variety of 

disciplines if they are specific. The purpose of this requirement is to act as "an initial screening 

depending very much on the level of the applicable Canadian value added requirements." Thus, in the AB's view, 
if the level of the CVD requirement is very high, it is possible that the use of domestic goods would be necessary 
to fulfill such a high requirement. If the level is low, it would be easier to meet the requirements without using 
domestic goods. See also WorldTradeLaw.net DSC on Canada-Autos, AB Report, p. 6. 

205 Canada-Autos, Panel Report, paras. 10.221-2. 
206 Canada-Autos, AB Report, paras. 139-143. Specifically, the AB based its conclusion on the following 

reasons: (i) Article 3. I (a) provides important context but not complete context; (ii) GA TT Article III:4, which also 
deals with the use of domestic goods over imports, has been interpreted to include de facto analysis, despite the 
fact that, like the SCM Agreement Article 3 .I (b ), the text contains no explicit language regarding de Jure or de 
facto discrimination; (iii) in EC-Bananas in the context of GATS Article II for the same point. 
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mechanism" to sort out government support actions which truly are broadly available and widely used 

throughout its economy.207 Article 2 then defines what "specificity" is. Four types of specificity, 

namely de jure specificity, de facto specificity, regional specificity and automatic specificity, are 

defined. 

Prohibited subsidies are, per se, specific, i.e. automatic specificity. 208 In other words, there is 

no need to examine whether a prohibited subsidy is specific or not, and once a subsidy is determined 

prohibited, it is automatically deemed specific for the purposes of the SCM Agreement.209 

Other subsidies are actionable only if they ( 1) are specific, and (2) cause adverse effects to the 

interests of other Members. These tests are determined in sequence, i.e., if a subsidy is not specific, 

then it is not subject to any international legal disciplines; if a subsidy is specific, then it may be 

actionable and/or countervailable if it causes adverse effects. It is in this sense "specificity" is 

considered a gate keeper. We now examine the rules, as such and as applied, to see whether this gate 

is always open or it may close in certain situations. 

The de jure specificity exists whenever the legal instrument(s), per se, (i) explicitly limits 

access to a subsidy to "certain enterprises,"210 or (ii) explicitly spells out the objective criteria or 

conditions governing the eligibility for the subsidy, provided that such eligibility is not automatic or 

such criteria or conditions are not strictly adhered to.211 The terms "certain enterprises" and "objective 

criteria" are therefore the key for determining specificity. 

The term "certain enterprises" is defined to mean an enterprise or industry or group of 

enterprises or industries within the jurisdiction of the granting authority.212 This definition only makes 

clear that "certain enterprises" does not mean "all enterprises" within the jurisdiction of the granting 

207 See e.g., Herlach and Codevilla (Major Changes in US Countervailing Duty Law: A Guide to the 
Basics 1995) p.56 which states that the specificity test was principally included in the US law to "function as an 
original screening mechanism to winnow out only those subsidies which truly are broadly available and widely 
used throughout the economy." See also Holmer, Haggerty and Hunter (Identifying and Measuring Subsidies 
1984); Clarke and Horlick (The SCM Agreement 2005).p. 694 (the same). 

208 SCM Agreement Article 2.3 provides that all export and import substitution subsidies within the 
meaning of Article 3 are automatically deemed specific. 

209 Korea-Vessels, Panel Report, para. 7.514. 
210 SCM Agreement Article 2. l(a). 
211 Ibid., Article 2. l(b ). 
212 Ibid., Article 2.1. 
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authority.213 Thus, it is not clear as how many enterprises, or industries, or a particular sector of an 

economy, could constitute "certain enterprises". 

The term "objective criteria or conditions" means "criteria or conditions which are neutral, 

which do not favor certain enterprises over others, and which are economic in nature and horizontal in 

application, such as number of employees or size of enterprises. "214 This definition appears very 

unclear, particularly when read together with the concept of"certain enterprises" in Article 2.l(a). The 

concept of "certain enterprises" is brought back when one considers whether a particular type of 

"neutral" and "economic in nature" criterion is not de jure specific under the SCM Agreement. In 

other words, there is only one test to establish whether a particular subsidy program is de jure specific, 

and that is whether the legal instrument(s), per se, explicitly limits access to that subsidy to "certain 

enterprises". Some have submitted that subsidies to small and medium firms would not be considered 

as "specific."215 Such a proposal would be persuasive since a strong case would be made that small-

and medium-sized enterprises should not fall into the scope of"certain enterprises". 

For de facto specificity, Article 2.l(c) states that "notwithstanding any appearance of non-

specificity," if "there are reasons to believe that a subsidy may in fact be specific, other factors may be 

considered." In other words, subsidies that appear on their face to be non-specific can become specific 

as applied, i.e. de facto specific. The factors to be considered may include (i) use by a limited number 

of certain enterprises, (ii) predominant use by certain enterprises, (iii) the granting of 

disproportionately large amounts to certain enterprises, and (iv) the manner of granting subsidies, 

particularly the frequency of refusal or approval and the reasons for such decisions. In considering 

these factors, the authorities "shall" take into account "the extent of diversification of economic 

activities within the jurisdiction of the granting authority, as well as the length of time during which 

213 Qin (WTO Regulation of SO Es-A Critical Appraisal .of China Accession Protocol 2004) p. 890 (stating 
that the SCM Agreement is silent on how to define "certain enterprises," and thus whether the recipients of a 
particular subsidy constitute "certain enterprises" becomes a matter of interpretation on a case-by-case basis). 

214 SCM Agreement, footnote 2. 
215 Marc Bacchetta and Marison Jansen, Adjusting to Trade Liberalization: the Role of Policy, Institutions 

and WTO Disciplines, WTO Special Studies, April 2003, footnote 148, p. 59. 
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the subsidy program has been in operation."216 The need to consider the "diversification of economic 

activities" in an economy in this context would be necessary to avoid the situations wherein a subsidy 

program used by a limited number of users/enterprises would not be considered specific in a country, 

which has a relatively diverse and large economy, but would be considered specific in another country, 

which has a relatively limited number of industries and enterprises. However, given the naturally 

diverse economies in all countries and the limited funding and objective-oriented nature of each 

subsidy program, the consideration of the "diversification" of an economy to restrain the determination 

of"specificity" of a subsidy may not be effective. 

The requirement on the consideration of "the length of time during which the subsidy has been 

in operation" does matter as there may be circumstances where not many enterprises apply for a 

particular subsidy in any given period of time. In this situation, the subsidy program could be 

considered specific when one wisely selects periods of time where only a limited number of enterprises 

use or are granted the subsidy, but not specific when the period of time is reasonably selected. 

However, the effect of this requirement may be limited as there is neither any minimum period of time, 

nor any detailed guidance on how such a period of time is selected. 

Furthermore, the concept of "certain enterprises," which has been argued above as an 

indeterminant concept, is brought back again to the test of de facto specificity. A subsidy is de facto 

specific if it is in fact (i) used by a limited number of "certain enterprises," (ii) predominantly used by 

"certain enterprises," and (iii) disproportionately used by "certain enterprises". 

Most importantly, there is no explicit requirement on whether an investigating authority needs 

to consider one, two, or all of the four identified factors and on how to weigh the results of these 

factors in their totality in its specificity determination. Accordingly, there may not be precise formulas 

for determining whether de facto specificity exists, and therefore a case-by-case basis is likely 

developed in the application. Put differently, the investigating authorities are given a considerable 

amount of discretion in deciding whether a subsidy is de facto specific. 

216 SCM Agreement Article 2.l(c). 
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On regional specificity, Article 2.2 states that "A subsidy which is limited to certain enterprises 

located within a designated geographical region within the jurisdiction of the granting authority shall 

be specific." In other words, a subsidy is specific if it is limited to enterprises located in certain 

regions, but not generally applicable to enterprises located within the jurisdiction of the granting 

authority. This provision thus applies the concept of "certain enterprises" into geographical 

jurisdiction. It is, however, unclear as what is "a designated geographical region". Should it be one, or 

several, administratively or economically managed zones or units? 

Having established what the rules on specificity, per se, mean, we now examine how they have 

been interpreted in WTO case law. 

Generally, an industry or group of industries is referred to by the type of products that are 

produced. 217 With respect to de Jure specificity, it seems that a broad interpretation of the term "certain 

enterprises" is adopted, although only two panel reports dealt with this legal term.218 While the 

agricultural sector alone may not be considered a specific industry, any limitation on the wide or 

general availability in respect of all agricultural production may be found specific.219 

With respect to de facto specificity, the jurisprudence is also not well established. In one case, 

the Panel determined that the rules do not mandate the examination of all four identified factors to 

determine de facto specificity.220 In another case, a different Panel, while intentionally analyzed all 

217 US-Cotton Subsidies, Panel Report, paras. 7.1138-42. 
218 Of the two, the Panel, in US-Byrd Amendment, did not actually decide the issue of whether the potential 

recipients of the offset money are "certain enterprises" under Article 2.1 of the SCM Agreement because the 
plaintiff (Mexico) did not claim the law, per se, is de Jure specific, but the disbursements under the law (para. 
7.115). 

219 US-Cotton Subsidies, Panel Report, paras. 7.1149-51. The Panel said "crop insurance subsidies are, 
generally, available for most crops but they are not generally available in respect of the entire agricultural sector in 
all areas." It also said "the industry represented by a portion of US agricultural production that is growing and 
producing certain agricultural crops (and certain livestock in certain regions under restricted conditions) is a 
sufficiently discrete segment of the US economy in order to qualify as 'specific' within the meaning of Article 2 of 
the SCM Agreement." See also para. 7.1148 which states "Other measures ... pertain to a restricted number of 
agricultural products, but are not widely or generally available in respect of all agricultural production, let alone 
the entire universe of US production of goods." 

220 US-Lumber CVDs Final, Panel Report, para. 7.123. In responding to Canada's argument that an 
investigating authority is required to examine all four factors specified in Article 2.1 ( c ), the Panel, focusing on the 
word "may," concluded that the US DOC was not obliged to examine all these factors. 
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four factors, 221 concluded based mainly on just one factor. 222 The implication therefore is that while it 

is advisable to examine all four factors, the conclusion may rely on just one factor. There has been no 

jurisprudence on regional subsidies. 

Even though the specificity standard has not yet been tested intensively in the WTO dispute 

settlement, the specificity standard has somehow been proved quite broad. To better understand how 

the rules on specificity have been interpreted, we will briefly examine how the US, as the most active 

user of its CVD laws, has been applying them. There are two other reasons for us to consider the US 

experience in application of the specificity test. First, the US law and practice on subsidy specificity 

have been considered most developed and even influenced the development of WTO law, and in all 

cases, are arguably in compliance with the WTO law. 223 Thus, the understanding of its practice could 

provide some guidance on how to interpret WTO law on specificity. Second, the US, as well as other 

Members, is allowed, under WTO law, to apply its CVD law on imports from other Members, as 

analyzed hereunder. Accordingly, a better understanding of US practice may help one in dealing with 

US CVD laws. 

Regarding automatic specificity, the US law clearly states that if export performance or import 

substitution is a necessary condition for receiving a subsidy, such a subsidy is, per se, specific. 224 

With respect to de jure specificity, prior to the URAA, the US defined specificity as "provided 

221 EC-DRAMS, Panel Report, para. 7.226 which states, in relevant parts, "The EC determined that (1) the 
subsidy program was used by a. very limited number of companies, as only 6 out of an eligible two hundred 
companies used the program; (2) that it was predominantly used by the Hyundai group companies among which 
Hynix; and (3) that a disproportionate 41 percent of the total subsidy amount of KRW 2.9 trillion was granted to 
Hynix ... In addition, the EC pointed out that, after the participants to the programs had been announced, there 
was a lot of criticism within Korea from companies in similarly difficult situations complaining about the lack of 
transparency and the eligibility criteria. These criticisms indicate that the EC also considered the manner in which 
discretion was exercised in admitting companies to the KDB Debenture Program." 

222 Ibid., para. 7.227 which states "In sum, the EC's conclusion is based on the disproportionate use of the 
Program's funds for Hynix, which led it to the reasonable conclusion that the KDB Debenture Program, as applied, 
constituted a de facto specific subsidy to Hynix." 

223 See e.g., Wilcox, William K., "GATT-Based Protectionism and the Definition of a subsidy," in 16 B. U. 
lnt'l L. J 129 (1998) p. 139 (stating that WTO law on specificity essentially adopts that of US law). 

224 19 U.S.C. § 1677(5A) (B) and (C) (2001) which states that an export subsidy is a subsidy that is, in law 
or in fact, contingent upon export performance, alone or as 1 of 2 or more conditions; an import substitution 
subsidy is a subsidy that is contingent upon export performance, alone or as 1 of 2 or more conditions. (emphasis 
added). 
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to a specific enterprise or industry, or group of enterprises or industries."225 Section 1677(5A)(D)(i) of 

the URAA adopts similar provisions in Article 2.1 (b) of the SCM Agreement. 226 The US DOC has 

never defined what constitutes a "specific enterprise or industry, or group of enterprises or industries" 

and determined on an ad hoc basis.227 If a program is specifically limited to a group small enough to 

be "specific," it would warrant possible countervailing duties.228 Although the entire agricultural 

sector of a country does not constitute a specific group of industries, the producers of certain highly 

disparate agricultural commodities would constitute a specific group.229 

Regarding de facto specificity, prior to 1986, the DOC held that if the only limitations on sales 

of an input were due to its "inherent nature" or "inherent characteristics," rather than to government 

action, then the input would be generally available.230 However, as from 1986, the DOC reversed this 

view. Focusing on the factual situation of "too few users," it consistently determined that a program 

not limited on its face could still be countervailed if the benefits were in fact received only by a 

specific industry or group of industries.231 Since 1988, such practice was legally mandated.232 In any 

225 19 U.S.C. § 1677(5)(A) (1988). 
226 Though this section includes the term "an enterprise or industry," instead of "an enterprise or industries 

or group of enterprises or industries," as used in Article 2 of the SCM Agreement, such difference implies no 
different meaning. See 19 U.S.C. § 1677(5A)(D) (2001). 

227 Lay, William, "Redefining Actionable "Subsidies" under US Countervailing Duty Law," in 91 Colum. 
L. Rew. 1495 (1991) p. 1497. 

228 Bradham, John M. "The Natural Resource Subsidy Bills: Should They Be Adopted?" in 20 Cornell lnt'l 
L.J 197 (1987), pp. 214-16 ( discussing the inadequacies of the specificity requirement due to its poor definition, 
the problem of nominal availability, its weakness as a standard, and the senseless distinction between subsidies of 
general and limited availability). 

229 See e.g., Alberta Pork Producers' Mktg. Bd. V. United States, 669 F. Supp. 445 (CIT 1987) (upholding 
determination that a group of agricultural producers is a "specific group"). 

230 See e.g., Final Negative Countervailing Duty Determination: Certain Softwood Products from Canada, 
48 Fed. Reg. 24,159 (1983) ("Lumber I"); Carbon Back Review Preliminary, 51 Fed. Reg. at 13,271 (1983). 

231 The DOC had determined that the Mexican provision of carbon black feedstock was not specific. See 
Carbon Black from Mexico, 48 Fed. Reg. 29,568 (1983). The CIT did not agree and remanded in Cabot Corp. v. 
United States (620 F. Supp. 722 (1985) at 731 (The Court states that "General benefits are not conferred upon any 
specific individuals or classes, while generally available benefits, when actuaUy bestowed, may constitute specific 
grants conferred upon specific identifiable entities, which would be subject to countervailing duties). The DOC 
then reversed its own decision. See Carbon Black from Mexico, 51 Fed. Reg. 30,385 (1986)(final); Certain 
Softwood Lumber Products from Canada, 51 Fed. Reg. 37,453 (1986) (preliminary) (determined that Canadian 
stumpage program was a countervai!able subsidy because provincial administrators distorted benefits to favor 
lumber over pulp industry); Carbon Steel Wire Rod from Saudi Arabia, 51 Fed. Reg. 4206 (1986) (final) 
(provision of basic infrastructure does not confer countervailable subsidy if government does not limit who can 
move into area where infrastructure has been built). 
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case, if the fact shows that the number of firms or industries actually using a program is too few, such a 

program will be considered de facto specific.233 Indeed, "it is not possible to articulate the concept of 

specificity in a way that predicts whether a given collection of industries will be deemed enough to 

constitute a "specific group of enterprises.""234 This practice, however, remains unchanged. 

The URAA tracks Article 2 .1 ( c) of the SCM Agreement and includes all four factors. But it 

goes further to state clearly that "the subsidy is specific if one or more of the [four] factors exist."235 

As we demonstrated earlier, this is where the WTO law and practice are still unclear. This difference 

makes it more likely that a subsidy would be considered "specific" under US law.236 Such view is 

further enhanced by the repeated affirmations in the legislative history that DOC should exercise broad 

and case-by-case discretion in determining specificity.237 

Regarding regional specificity, while the languages of the URAA are similar to those of Article 

2.2 of the SCM Agreement, the legislative history makes clear that "subsidies provided by a central 

government to particular regions (including a province or a state) are specific regardless of the degree 

of availability or use within the region."238 This definition is undoubtedly very broad. 

Thus it is only by chance, and depends on the good will of the DOC that the specificity test may 

somehow be a useful and manageable tool that can be used to separate acceptable subsidies from 

232 The Omnibus Trade and Competitiveness Act of 1988, Section 1312(8) (codified at 19 U.S.C. § 
1677(5)(8) (1988)) included the phrase "in law or in fact" in the law, thus making de facto specificity legally 
compulsory. 

233 Lowe & Mason (Recent Highlights in Commerce's Application of the "Specificity Test" under the 
Countervailing Duty Law 1994) p. 40. 

234 Lay, William, "Redefining Actionable "Subsidies" under US Countervailing Duty Law," in 91 Colum. 
L. Rew. 1495 (1991) (discussing that the standards for finding specificity remain undeveloped, opaque, 
contradictory, elusive, and asking for a revision of countervailing domestic subsidies by repealing the specificity 
test and focusing on the appropriate government function and the competitive effects of the subsidies). 

235 19 U.S.C. § 1677(5A)(D)(iii)(I)-(V). 
236 Herlach and Codevilla (Major Changes in US Countervailing Duty Law: A Guide to the Basics 1995), 

p. 56. 
237 Ibid., referring to the Statement of Administrative Action (SAA), 1994 U.S.C.C.A.N. at 4242-44; H.R. 

Rep. No. 103-826(1) (supporting the Administration's Intent in administering the de jure and de facto specificity 
criteria). 

238 Ibid., 
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unacceptable ones,239 as it was originally targeted.240 Whatever programs surviving the de Jure 

specificity test are likely to be caught under the de facto specificity. 

In summary, the provisions on specificity are aimed at identifying certain subsidies which favor 

certain enterprises or industries from those that are available to all enterprises and industries on an 

equal basis. They could be used to separate government supports for the benefits of the general public 

from those of enterprises and industries. However, because of the lack of clear definitions of key legal 

terms, such as "certain enterprises," "objective criteria or conditions," "disproportionate use," etc., 

whether and to what extent their purposes are achieved largely depend on the goodwill of the national 

authorities as well as the WTO adjudicators. In other words, the gate for WTO disciplines on subsidies 

is almost always open, and thus, a subsidy will be disciplined or not depends on whether it meets other 

requirements. We have examined those subsidies that are contingent upon exportation or import 

substitution. We now turn to examine those that cause "adverse effects." 

d. What subsidies are actionable? 

Specific domestic subsidies are actionable, provided that they cause "adverse effects" to the 

interests of another Member.241 Article 5 of the SCM Agreement lists three types of adverse effects, 

including: (i) injury to the domestic industry of another Member; (ii) nullification or impairment of 

benefits accruing directly or indirectly to other Members; and (iii) serious prejudice to the interests of 

another Member; and Article 6 gives a definition of "serious prejudice". In theory, a Member can 

challenge an actionable subsidy to the WTO if it finds that one of these three types of adverse effects 

exists. Indeed, the WTO dispute settlement would be the only forum for Members to address the two 

latter categories of"adverse effects." If the WTO adjudication body found that a particular subsidy has 

239 Wilcox, William K., "GATT-Based Protectionism and the Definition of a subsidy," in 16 B. U. Int'! L. J 
129 (1998) p. 139 (stating that the effectiveness of specificity as a mechanism to separate acceptable from 
unacceptable subsidies is clearly limited). 

240 See supra note 205. 
241 SCM Agreement Article 7. 
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resulted in adverse effects to the interests of another Member, "the Member granting or maintaining 

such subsidy shall take appropriate steps to remove the adverse effects or shall withdraw the 

subsidy. "242 In practice, because of the differences in the demonstration of these three types of adverse 

effects and in the nature of the WTO dispute settlement mechanism and national CVD measures, 243 the 

subsidies that cause the adverse effect in the form of "injury to the domestic industry of another 

Member" are often subject to CVD measures under the national laws of the importing Member. 

The injury to the domestic industry of another Member required for invoking WTO dispute 

settlement is the same as that required for applying countervailing measures as discussed below.244 It 

is defined to mean "material injury to a domestic industry, threat of material injury to a domestic 

industry or material retardation of the establishment of such an industry" in the importing Member. 245 

It requires two interrelated tests: (i) the determination of injury and (ii) "a causal link between the 

subsidized imports and the alleged injury. "246 Generally, the determination of injury requires an 

objective examination based on positive evidence of "both (a) the volume of the subsidized imports 

and the effect of the subsidized imports on prices in the domestic market for the like products and (b) 

the consequent impact of these imports on the domestic producers of such products. "247 With regard to 

the volume, a significant increase in imports, either in absolute terms or relative to production or 

consumption in the importing Member, is required. On the effects on prices, a significant effect is also 

required.248 The examination of the impact of the subsidized imports on the domestic industry shall 

242 Ibid, Article 7.8. 
243 For the differences between the WTO dispute settlement mechanism and national CVD measures as 

trade remedies against subsidies, see sub-section 2, infra, on "Enforcement mechanisms". As will be 
demonstrated below, the most critical difference in the demonstration of differential types of adverse effects is the 
requirement on the causal relation between the "subsidized imports" and the "alleged injury to the domestic 
industry" or between the "effects of the subsidies" and the "nullification or impairment of benefits" or "serious 
prejudice". 

244 SCM Agreement, footnote 11 to Article 5(a). 
245 Ibid., footnote 45 to Article 15. 
246 Ibid, Article 11.2. 
247 Ibid., Article 15.1. This "material injury" test is considered less stringent than the "serious injury" test 

necessary to impose safeguard measures. The "serious injury" test required explicitly that the effect of the 
subsidized imports is the most substantial cause of the injury. 

248 Ibid., Article 15.2 which states "With regard to the effect of the subsidized imports on prices, the 
investigating authorities shall consider whether there has been a significant price undercutting by the subsidized 
imports as compared with the price of a like product of the importing Member, or whether the effect of such 
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include an evaluation of all relevant economic factors and indices having a bearing on the state of the 

industry, including but not limited to, actual and potential decline in output, sales, market share, 

profits, productivity, return on investments, or utilization of capacity; factors affecting domestic prices; 

actual and potential negative effects on cash flow, inventories, employment wages, growth, ability to 

raise capital or investments.249 The factors, other than the impact of the subsidized imports, that may 

cause injuries to the domestic industry, must also be examined and the injuries caused by these factors 

must not be attributed to subsidized imports.250 Accordingly, the focus here is the subsidized imports, 

both the volume and their impacts, but not the effects of the subsidies, on prices and production and 

development of the domestic industry of the importing Member. This implies that the volume of 

imported products, their market share and their impacts on the production and development of the 

domestic industry in the importing Member are the decisive elements in determining the "material 

injury". Neither the amount of the subsidies nor their effects on the exporters' exportation and pricing 

is critical in this determination even though it is these factors that are considered "unfair" and should 

be disciplined by the WTO laws on subsidies.251 

imports is otherwise to depress prices to a significant degree or to prevent price increases, which otherwise would 
have occurred, to a significant degree." 

249 Ibid., Article 15.4. 
250 Ibid., Article 15.5. These factors may include the volumes and prices of non-subsidized imports of the 

product in question, contraction in demand or changes in the patterns of consumption, trade restrictive practices of 
and competition between the foreign and domestic producers, developments in technology and the export 
performance and productivity of the domestic industry. 

251 Because of these, the national authorities of the Members are given a considerable discretion in their 
determination of "material injury". This is one of the reasons why the CVD measures are often used in cases 
where subsidies allegedly cause "injury to the domestic industry of another Member". Prof. Sykes argued that 
"WTO Members are arguably permitted to use countervailing duties against measures that confer "specific" 
"benefits" even if the subsidy program in question has no effect on short run marginal costs or industry capacity" 
and that national "agencies that administer the injury test often look at factors such as the correlation between the 
volume of subsidized imports and the indicia of injury to domestic firms, for example, which does not establish 
harm due to the subsidy itself. Indeed, there is a long-running controversy over whether WTO law requires injury 
to be linked to the subsidy, or simply to the presence of the subsidized imports in the importing nation." See 
Sykes (The Economics of WTO Rules on SCM 2003) pp. 20-21 (also referring to Jackson, Davey and Sykes 
(Legal Problems ofintemational Economic Relations 1995) pp. 737-46. This is the point that shows most clearly 
the departure of CVD laws from economic principles. For a comprehensive analysis on this issue see Diamond 
(Economic Foundations of CVD Law 1989) and (A Search for Economic and Financial Principles in the 
Administration of US CVD 1990). 
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The GATT/WTO history on non-violation claims provides useful guidance for the 

interpretation of the "nullification or impairment of benefits" .252 This type of "adverse effect" occurs 

when there exist the legitimate benefits of the complaining Member accruing directly or indirectly 

from GATT 1994, and such benefits are nullified or impaired by the domestic subsidies of the 

importing Member.253 The legitimate benefits are often deemed as the expected more favorable 

competitive conditions as a result of tariff reduction or other concessions under GATT.254 The focus is 

whether the effects of the subsidies nullify or impair this expected competitive condition in the 

domestic market of the subsidizing Member. 

Serious prejudice may arise from the subsidy in question if it causes one or more of the 

following effects: (i) displacement or impedance of the imports of a like product into the market of the 

subsidizing Member; (ii) displacement or impedance of the exports of a like product of another 

Member from a third country market; (iii) significant price undercutting, price suppression or 

depression or lost sales of a like product of another Member; and (iv) an increase in the world market 

share of the subsidized product. 255 

The WTO jurisprudence on "serious prejudice" cases has been very complicated, particularly 

with respect to the evidence necessary to prove such adverse effects. Nevertheless, the result has been 

quite satisfactory. For the determination of displacement or impedance of the imports or exports of a 

like product due to subsidized products, the decline of actual sales seems critical, although there has 

been only one case settled in the WT0.256 The WTO jurisprudence is fairly consistent in interpreting 

252 SCM Agreement, footnote 12 to Article 5(b) defines the term "nullification or impairment" by 
referring to this term as used in the relevant provisions of GATT 1994, and the existence of such 
nullification or impairment shall be established in accordance with the practice of application of these 
provisions. As such, Article XXIII: 1 and its jurisprudence on nullification or impairment are most 
relevant. 

253 US-Byrd Amendment, Panel Report, paras. 7.125-7. Referring to the jurisprudence of application of 
GATT Article XXIII:l(b), particularly the precedent established in EC-Oilseeds and Japan-Film. 

254 See e.g. Japan-Film, Panel Report, para. 10.41. 
255 SCMAgreement Article 6.3. Further guidance on how to establish such effects is provided in Article 

6.4-8 and Annex V. 
256 Indonesia-Autos, Panel Report; paras. 14.212-222. The Panel looked at both actual sales and market 

share data and found that while the market share of European origin cars fell, the actual sales figures stayed fairly 
constant. Although, the Panel also discussed a counterfactual situation, i.e. in the absence of the subsidy program, 
to determine the reasons of the lost market share, it concluded that serious prejudice had not been demonstrated. 
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key legal terms, such as "the same market" and "significant price suppression or depression or 

undercutting." The same market has been determined to be the domestic market of a Member or 
' 

regional, or world market, in which price effects are alleged to have occurred so as to allow a 

comparison. 
257 

Such a determination is persuasive because the focus here is the market where the 

competitors compete on prices for sales. A serious prejudice test in cases of price suppression or 

depression or undercutting is met only if such suppression or depression or undercutting is of sufficient 

magnitude or degree, seen in the context of the particular product at issue.258 

The WTO panel and AB rightly and consistently determined that there needs to be a causality 

relation between the serious prejudice and the effects of the subsidy. The Panel in US-Cotton, noting 

that Articles 5 and 6 do not contain precise languages for the elaborate and precise causation and non-

attribution, and the existence of the precise causation requirements for the establishment of "injury" 

and "alleged actions or subsidies" in Antidumping and Safeguard Agreements as well as Part V of the 

SCM Agreement, believes that the condition of a causal link is nevertheless required to ensure that the 

"significant price suppression" is "the effects of the subsidy". 259 First, the Panel determined that a 

causal link exists between the subsidies and the significant price suppression based on four main 

reasons.260 Then, the Panel determined that five other causal factors alleged by the United States do 

257 See e.g., US-Cotton, Panel Report, paras. 7.1247-48; AB Report, paras. 407-410 which states that two 
products would be in the same market if they were engaged in actual or potential competition in tpat market; and 
agreed with the Panel that the scope of the market for determining the area of competition between two products, 
may depend on several factors such as the nature of the product, the homogeneity of the conditions of competition, 
and transport costs; and thus depending on the facts of the case, a 'world market' may be the 'same market' for 
purposes of a claim of significant price suppression. See also Korea-Vessels, Panel Report, para. 7.566. This Panel 
specificalJy referred to the similar conclusions in US-Cotton case as welJ as in two GATT Panels on EC-Sugar 
Exports to support its conclusion (para. 7.565). 

258 The Panel in Indonesia-Autos (which had before it a price undercutting claim rather than price 
suppression/depression claim) found that "the inclusion of this qualifier in Article 6.3(c) was presumably intended 
to ensure the margins of price undercutting too smalJ that they could meaningfulJy affect suppliers . . . are not 
considered to give rise to serious prejudice (para. 14.254); The Panel in US-Cotton, in considering a claim of price 
suppression before it, noted similarly that the treaty languages make clear that it is the price suppression itself that 
must be 'significant' (para. 7.1328). The AB agreed with this view. See US-Cotton, AB Report, paras. 489-492. 

259 US-Cotton, Panel Report, paras. 7.1341-4. 
260 The four main reasons are (i) the United States exerts a substantial proportionate influence in the world 

upland cotton market; (ii) the subsidies are directly linked to world prices for upland cotton, thereby insulating 
United States producers from low prices; (iii) there is a discernible temporal coincidence of suppressed world 
market prices and the price-contingent United States subsidies; and (iv) credible evidence on the record 
concerning the divergence between United States producers' total costs of production and revenue from sales of 
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neither attenuate the established causal link between the subsidies at issue and the significant price 

suppression, nor reduce the effect of the subsidies. to a level which cannot be considered 

"significant."261 The AB upheld these determinations with similar reasoning.262 

The Panel, in Korea-Vessels, while asserting that Articles 5 and 6 "contain no specific non-

attribution language,"263 affirmatively confirmed that "the text of Article 6.3(c) implies a "but for" 

approach to causation. "264 This Panel argued that it is this "but for" test that substantiates the 

appropriateness of the analysis of the US-Cotton Panel. Based on this reasoning, this panel decided to 

consider the effects of identified factors other than the subsidies to determine whether such factors 

would attenuate any affirmative causal link between the subsidy and the significant price 

suppression/depression, or render insignificant the effects of subsidies to serious price 

, n/d • 265 suppress10 epress10n. 

A final point to be made regarding the legal tests and jurisprudence for actionable subsidies is 

that there is "no need to quantify subsidies for purposes of establishing serious prejudice".266 The 

analysis should focus on the "existence and nature of the subsidies in question by examining their 

structure, design and operation with a view to discerning their effects."267 

Thus, the provisions on actionable subsidies extend the possibilities for a Member to protect its 

legitimate interests in its own market, in the subsidizing country market and in the market of any other 

upland cotton since 1997 ... supports the proposition that United States upland cotton producers would not have 
been economically capable of remaining in the production of upland cotton had it not been for the United States 
subsidies at issue and that the effect of the subsidies was to allow United States producers to sell upland cotton at a 
price lower than would otherwise have been necessary to cover their total costs. See ibid., paras. 7.1347-353. 

261 The five reasons are: (i) weakness in world demand for cotton due to competing, low-priced synthetic 
fibers, and weak world economic growth; (ii) burgeoning United States textile imports, reflecting the strong 
United States dollar since the mid- l 990's and declining United States competitiveness in textile and apparel 
production; (iii) the strong United States dollar since the mid-1990's; (iv) China subsidized the release of millions 
of bales of government stocks between 1999 and 2001; and (v) upland cotton planting decisions ... are driven by 
other factors such as (1) the effect of technological factors of upland cotton production ... (2) the relative 
movement of upland cotton prices vis-a-vis prices of competing crops ... (3) the expected prices for the upcoming 
crop year. See ibid., paras. 7.1357-63. 

262 US-Cotton, AB Report, paras. 423-58. 
263 Korea-Vessels, Panel Report, para. 7.617. 
264 Ibid., para. 7.612, which states that "Price suppression is the situation where prices have been restrained 

by something, and price depression is the situation where prices have been pushed down by something. So the 
question to be answered is whether the "something" is subsidization." 

265 Ibid., paras. 7.617-8. 
266 See e.g., US-Cotton, Panel Report, paras. 7.1179-90. 
267 Ibid., paras. 7.1191-94. 
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Member.
268 

These provisions reflect the "mercantilist" approach to international trade. The 

differences in the legal requirements for the demonstration of different types of adverse effect.s make it 

much easier for a Member to protect its own [home] market from subsidized imports, but more 

difficult to defend its legitimate interests in its export markets, be it the market of the subsidizing 

Member or any third market. 

e. What subsidies are countervailable? 

All export subsidies as well as all specific domestic subsidies that cause "material injury" to 

"the domestic industry" of another Member are countervailable.269 The national authorities of a 

Member have the direct rights, under their own national laws, to determine whether an action of a 

foreign government is a countervailable subsidy and thus subject to their countervailing duty remedy. 

As the WTO rules on both "specific subsidies"270 and "material injury"271 are potentially broad, the 

national authorities are given a considerable amount of discretion in determining what types of foreign 

268 This marks a stronger discipline on domestic subsidies of the SCM Agreement. Previously, only 
limited remedy was available if the subsidies allowed a manufacturer to undersell, for example, a producer from 
another country in the subsidized manufacturer's home market or in the third country market. The so-called non
violation nullification or impairment remedy has been considered the only remedy. For the analysis of stronger 
discipline, see e.g. Lunn, Mark, "Multilateral Action under the "Serious Prejudice" Provision," in 863 PLJ/Corp 
661 (1994). For the analysis on non-violation remedy, see Petersmann, Ernst-Ulrich, "Violation Complaints and 
Nonviolation Complaints in Public International Law," in German Yearbook of International Law 1991, Vol. 34 
(1991, p. 175; and EC-Oilseeds. It is noted that because the adverse effects to the interests ofother members are of 
concerns, the explicit exceptions for "green light" subsidies, as specified in Article 8, were discussed to be 
potentially problematic and may undermine this stronger remedy. The reasons often stated is that as money is 
fungible, these types of subsidies as detrimental as direct grants, because they enable producers to shift the money 
they save to other others. Perhaps, because of this reason, the provisions on green Hght subsidies were not 
renewed. See e.g., Stein, Michael H., "The Uruguay Round and the Trade Laws: Antidumping, Countervailing 
Duties, Common Provisions," in 863 PLJ/Corp 877 (1994). 

269 GATT 1994 Article VI:3 and SCM Agreement Article 19. 
270 See sub-sections a, b and c, supra, on "What is a subsidy?" "What subsidies are prohibited?" and 

"Specificity - a gate keeper?", respectively for detailed analysis on the broad nature of the WTO rules on specific 
subsidies. 

271 As discussed in previous sub-section d on "What subsidies are actionable?" the "material injury" test 
requires the consideration of numerated micro and macro economic elements. It seems that the national 
authorities can determine "material injury" based on the presence and market share of "subsidized imports" in the 
importing market but not necessarily the effects of the subsidies on exportation or the net amount of the subsidy. 
Because of its complexity and time~consuming nature, such a requirement gives the national authorities enormous 
discretion. It is because of this, the "material injury" test is often conducted by an independent institution, such as 
the US International Trade Commission, and in a transparency manner. 
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government actions are countervailable subsidies.272 For example, the US law defines export subsidy 

as a subsidy that is, in law or in fact, contingent upon export performance, alone or as 1 of 2 or more 

conditions, 273 or a domestic subsidy is specific if one or more of the four factors specified in Article 

2.l(c) of the SCM Agreement exist.274 The US authorities are therefore obligated to determine as a 

countervailable subsidy a foreign subsidy which satisfies only one of the four factors while the WTO 

dispute settlement body may find it legally compulsory to examine all four factors before coming to 

the conclusion on whether that subsidy is specific. 

2. Enforcement Mechanisms 

To facilitate the implementation of the substantive rules, Article 25 of the SCM Agreement 

requires Members to "notify any subsidy as defined in paragraph 1 of Article 1, which is specific 

within the meaning of Article 2, granted or maintained within their territories." Such notification 

should be sufficiently specific to enable other Members to evaluate the trade effects and to understand 

the operation of the subsidy programs. Such notification contains information on (i) forms of financial 

contributions, (ii) amount of a subsidy, (iii) policy objective and/or purpose of providing a subsidy, (iv) 

duration of a subsidy, and (v) statistical data permitting an assessment of the trade effects of the 

subsidy.275 In cases where the subsidy is provided to specific products or sectors, the notifications 

should be organized by product or sector.276 Any Member may, at any time, request information on 

the nature and extent of any subsidy, whether already notified or not, and the Member requested shall 

provide such information as quickly as possible and in a comprehensive manner.277 A Committee, 

composed of representatives from each Member and assisted by a 5-person Permanent Group of 

272 See also section 2.a, infra, on "Countervailing duty measure" for a more comprehensive discussion on 
countervailable subsidies. 

273 19 U.S.C. § 1677(5A)(B) (2001) (emphasis added). 
274 19 U.S.C. § 1677(5A)(D)(iii)(I)-(V) (emphasis added). 
275 SCM Agreement Article 25.3. 
276 Ibid, Article 25.5. 
277 Ibid., Articles 25.8-10. 
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Experts on the existence and nature of any subsidy, is established to examine the notified subsidies.278 

Despite clearer rules on notification requirements and their supervision mechanisms, numerous 

Members have never made a subsidy notification to the WT0.279 Given the complexities of WTO 

rules on subsidies as discussed above, one of the major reasons for this poor implementation record 

would be the difficulties, or uncertainties, Members face in their determination of what programs are 

specific subsidies and should be notified, and what are not. 

The SCM Agreement provides two ways for an aggrieved Member to seek remedies on alleged 

violations of the substantive rules on subsidies: (i) to ask the WTO Dispute Settlement Body (the 

"DSB") to remedy the violations, i.e. a multilateral action, or (ii) to initiate and impose a 

countervailing duty measure, i.e. a unilateral action, against subsidization. While each of these two 

remedies has distinct features and different focus, they both, individually and collectively, are very 

powerful trade remedies and could have enormous effects on the subsidizing country's international 

trade and policies. Though, in theory, a Member may initiate both these mechanisms simultaneously, 

practice shows that only either of them is used at a time. 

a. Multilateral enforcement measures 

One of the most significant achievements of the Uruguay Round was the creation of a unified, 

rule-oriented and institutional multilateral dispute settlement mechanism. 280 The key characteristics of 

the WTO dispute settlement compared to that under GATT 1947 are that it is complainant-driven, 

278 Ibid., Article 24. 
279 See Annual Report of the WTO Committee on Subsidies and Countervailing Measures (G/L/711, 

November 9, 2004); Report on Subsidies Enforcement of the USTR and DOC to US Congress (February 2005). 
These reports noted that numerous Members have never made a subsidy notification to the WTO, and many of 
which are lesser developed countries. The WTO Report on World Trade 2006 shows that Members have done a 
poor job of reporting information on their subsidy programs to the WTO. See WTO, World Trade Report 2006: 
Exploring the Links between Subsidies, Trade and the WTO. 

28° For a comprehensive discussion of the developments of the WTO dispute settlement v. that of GATT 
1947, see Young, Michael K., "Dispute Resolution in the Uruguay Round: Lawyers Triumph over Diplomats," in 
29 The International Lawyer 389 (1995) (concluding that though some issues remain, e.g. the confidentiality 
proceedings, the DSU "decisively moves the GAIT dispute resolution. process towards a unified, coherent 
adjudicatory system." 
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automatic, quasi-juridical, compulsory, time-specific and appellate-accessible. 281 Such characteristics 

ensure the complainant the right to have an impartial panel to hear its claims objectively and timely, to 

access to appellate review and to have the final ruling adopted. The DSB, which is the WTO General 

Council acting in the dispute settlement role under the different chairman, is established to monitor the 

whole process of dispute settlement, including the implementation of the final ruling. The losing 

Member is obliged to report to the DSB the implementation of the ruling. The complainant can ask the 

DSB for authorization to suspend tariff concessions and other obligations to retaliate in cases where 

the losing Member does not properly implement the ruling. 282 It is because of these reasons, the 

dispute settlement mechanism under the WTO is often considered much more legally-oriented than 

that of under GATT 1947. 

In addition, an expedited dispute settlement procedure is specifically included to ensure the 

prompt settlement of disputes on prohibited and actionable subsidies. Regarding a dispute on 

prohibited subsidies, the time for consultation is reduced to 30 days compared to 60 days in normal 

proceedings; the panel report must be circulated within 90 days compared to 6 to 9 months in normal 

proceeding; if the panel report is appealed, the AB shall issue its decision within 30 days compared to 

60 days in normal proceeding; the declared prohibited subsidy measure must be withdrawn without 

delay or within the time-period specified in the panel report compared to the normal practice of 15 

months in normal proceedings.283 

281 Unlike the diplomatic nature of GATT dispute settlement, the DSU provides a comprehensive means to 
settle disputes within a predictable time-frame. The terms of reference of the panel and the AB as well as the 
detailed procedures are specified. The report issued by a panel and/or the AB will be adopted within 60 days (or 
30 days with respect to AB report) following its circulation to the Members, unless the DSB agrees by consensus 
not to adopt. See DSU Articles 11, 12, 16.4 and 17. See also Porges, Amelia, "The New Dispute Settlement: From 
the GATT to the WTO," in 1075 PLI/Corp 1095 (1998) (concluding that "this elaborate new machinery has been 
created not just as a means to peacefully settle the trade disputes that arise between states, but to provide greater 
legal certainty to all members of the WTO." See supra notes 15-17 and 23 for detail on the nature and problems of 
GATT dispute settlement. 

282 DSU, Article 2. 
283 See SCM Agreement, Articles 4 and 7 and DSU Articles 4, 12, 17, 19 and 20. It is noted that the 

timelines for settlement of disputes on actionable subsidies are longer than those for disputes on prohibited 
subsidies, but are still more expedited than those for all other disputes on issues covered by the WTO Agreement, 
including disputes on CVD cases, as specified in the DSU. 
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In hearing a dispute, the WTO panel and Appellate Body will determine whether a challenged 

subsidy is prohibited or actionable based on the criteria set forth in the SCM Agreement. In doing so, 

they provide a thorough analysis on the legality of the disputed program under WTO rules. Such 

analysis may provide some guidance on how best Members may implement their obligations and to 

reform their programs. Other non-government actors, including scholars, research and advocacy 

institutions, may gain a better understanding of the WTO rules as well as the relevant government 

programs so that they are better prepared to be involved in the national decision-making process. If 

more and more participants in the national decision-making process are increasingly active in 

advocating for WTO-consistencies of the national laws, regulations and financial and economic 

programs, the WTO in general and its dispute settlement mechanism in particular have played a critical 

role in promoting trade liberalization in each and all Members. It is in this sense that the international 

trading system can help bring about socio-economic development and improved living standards to 

each and all Members. 

Furthermore, in pursuing the settlement of a subsidy dispute in the WTO dispute settlement 

mechanism, the complaining Member (and the WTO panel and Appellate Body) may not have to 

spend enormous time calculating the actual or correct amount ofthe subsidy, or benefit conferred from 

the challenged financial contribution which is sometimes controversial.284 For instance, in a dispute on 

a prohibited subsidy, the task of the complaining Member (and the WTO panel and AB) is to 

determine whether a subsidy exists, and if yes, whether it is contingent upon export performance, but 

not its exact amount. In a dispute on an actionable subsidy, the existence of the subsidy and its effects 

are often determined by examining its structure, design and operation. 

284 As the final WTO dispute settlement rulings establish an international obligation on the relevant 
Member, an argument can be made that the calculation of the actual amount of subsidy is avoided. 
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Finally, it is noted that the subsidizing Member found granting or maintaining a prohibited or 

actionable subsidy by the rulings of the panel and AB, which are adopted by the DSB, bears an 

international law obligation to withdraw the subsidy or remove the adverse effects thereof.285 

It is submitted that these new features, together with the more stringent substantive rules on 

subsidy disciplines, make it much more likely that subsidies provided by a Member that adversely 

affect the interests of another WTO Member will become the subject of WTO dispute settlement, 

instead of the unilateral countervailing duty. 286 

b. Countervailing duty measures 

A Member is allowed to initiate investigations and impose a countervailing duty, which is "a 

special duty" levied for the purpose of offsetting any subsidy bestowed, directly or indirectly, upon the 

manufacture, production or export of any merchandise into its market. 287 Under GATT 1947, this 

remedy had well proved to be a very strong trade protective measure that had enormous negative 

285 Prof. Jackson argued persuasively that "there is over-whelming support for the view that the result of a 
WTO dispute in a panel or (sometimes) appellate report that rules that the laws or other measures of a respondent 
nation are inconsistent with its WTO obligations is to create an international law obligation to comply with that 
report ... this conclusion is reinforced by the text, object and purpose, context, and practice of the GATT and WTO 
over more than five decades". See Jackson (International Law Status of WTO Dispute Settlement Reports: 
Obligation to Comply or Option to "Buy Out"? 2004) p. 123. See also Rosenthal and Vermylen (The WTO 
Antidumping and Subsidies Agreements: Did the US Achieve its Objectives 2000) p. 881 (stating that the WTO 
dispute settlement places a brighter spotlight on a Member that has violated its international obligation than a 
domestic dispute settlement would, which may dissuade that Member from implementing similar policies in the 
future). However, it is noted that there exists opposite views on this issue. Relying on the retaliatory option as 
well as the opportunity to negotiate for compensation, some argued that the WTO leaves a violating Member with 
a choice of either to implement the rulings or to offer compensation or accept the retaliatory measures. See e.g. 
Bello, Judith Hippler, "The WTO Dispute Settlement Understanding: Less is More," in 90 A. J. I. L. 416 (1996) 
pp. 416-7; Schwartz, Warren F. and Sykes, Alan 0., "The Economic Structure of Renegotiation and Dispute 
Settlement in the World Trade Organization," in 31 J. Legal Stud. 179 (2002). 

286 See e.g., Leebron, David W., "An Overview of the Uruguay Round Results," in 34 Colum. J. 
Transnat'l L. ll (1995), p. 17; Cunningham, Richard 0., "Subsidies to Large Civil Aircraft Production: New 
WTO Subsidy Rules and Dispute Settlement Mechanism After Dynamics ofU.S.-E.U. Dispute," in 14-Fall Air & 
Space Lawyer 4 (1999) (opining that the new strong WTO substantive rules and dispute resolution may alter the 
environment in the context of US-EU dispute on aircraft subsidization, and open the possibility for WTO 
challenge instead of unilateral and bilateral arrangement). 

287 GATT Article VI:3. 
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impacts on international trade,288 since Contracting Parties were free to determine what denotes a 

subsidy and how to calculate and impose a countervailing duty.289 In the UR negotiations, the SCM 

Agreement was largely the product of a compromise between the needs to strengthen multilateral 

disciplines on the use of subsidies and the needs to restrain the national power to use countervailing 

duty measure. 

To be able to impose a countervailing duty, the national authorities must demonstrate (i) the 

existence of a specific subsidy; (ii) the causality relationship between the allegedly subsidized imports 

and the injury of the domestic industry, i.e., the so-called "material injury test"; and (iii) the amount of 

the countervailable subsidy.290 In doing so, they are obligated to adhere to certain procedures specified 

in the SCM Agreement. Article 10 states a general principle that "countervailing duties may only be 

imposed pursuant to investigations initiated and conducted in accordance with the provisions of this 

Agreement." Part V of the SCM Agreement then lays out detailed procedures to be followed in a 

countervailing duty proceeding, from initiation and subsequent investigation, evidence, consultation, 

transparency, calculation of the amount of subsidies, determination of injury, imposition and collection 

of countervailing duties, public notice and explanation of determinations, to judicial review of 

administrative decisions. 

However, due to the potentially broad nature of the WTO rules, the national authorities of 

Members possess a considerable amount of discretion in their determination of what subsidies are 

288 In the first Meeting of the Negotiating Group on Subsidies and Countervailing Measures within the 
auspices of the UR, "Several delegations pointed out that a number of problems existed also in the area of 
countervailing measures where loopholes in the existing rules permitted unilateral practices and interpretations, 
resulting in considerable arbitrariness, uncertainty and harassment of exporters." See Negotiating Group on 
Subsidies and Countervailing Measures, Minutes of Meeting of 16-17 March 1987, Note by the Secretariat, 
MTN.GNG/NGI0/1, (March 27, 1987) p. 5. 

289 See section I on "Legal Framework on Subsidies under GATT 1947," supra, for detail. 
290 See GATT 1994, Article VI:3 and SCM Agreement, Articles 19. It is noted that the countervailing 

duty should be equal to, or less than, the total amount of the subsidy. Members have the rights and are encouraged 
to impose a duty which is less than the total amount of the subsidy if such lesser duty would be adequate to 
remove the injury to the domestic industry. No countervailing duty is imposed on any imported products in excess 
of the amount of the subsidy found to exist, calculated in terms of subsidization per unit of the subsidized and 
exported product. 
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countervailable. 291 The rules also allow them to calculate and impose the amount of the countervailing 

duties based on the amount of the subsidies, but not the actual portion of the subsidies bestowed in the 

exported products. 

Furthermore, the cumulative nature of the CVD measure makes it very attractive to the 

domestic industry of the importing Member because the amount of final countervailing duty in a CVD 

proceeding is the sum of all countervailable subsidies that are bestowed in the imported products. 

In addition, the WTO dispute settlement mechanism lacks teeth to discipline Members' 

"improper" countervailing duty practices. In hearing a dispute on a Member's CVD practice, the WTO 

adjudication body essentially considers whether the national authorities of that Member have correctly 

applied the WTO rules, as enshrined in the SCM Agreement, in the case at hand. This administrative-

review process which involves the application of the broad substantive and procedural rules to the 

complexity of a countervailing duty case will more likely than not result in some deference to the 

national authorities. The fact that the expedited procedures for settlement of disputes on prohibited or 

actionable subsidies do not apply to the WTO CVD cases undoubtedly gives the national authorities 

the opportunities to legally keep their otherwise WTO-inconsistent countervailing duty decision in 

effect in a longer period of time. 292 After the lengthy and costly WTO dispute settlement process, the 

imposing Member has the only responsibility to bring its countervailing duty measure into compliance 

with WTO rules.293 Even supposing that the WTO-inconsistent countervailing duty decision is 

removed, the lost trade interests, due to the application of this illegal measure, of the exporting 

Members cannot be recovered. 294 Because of these features, the countervailing duty measure has been 

291 Our analysis in this sub-section B on "Standard Rules and Enforcement Mechanisms" until this point 
has shown that the WTO rules (i) are potentially broad on the definition of a specific subsidy; (ii) require a variety 
of macro and micro economic elements for the determination of "material injury" that may have nothing to do 
with the effects of the subsidies on the exportation that causes injury to the domestic industry and (iii) are broad in 
terms of the calculation of the amount of subsidy. 

292 For a comparison on timeline for WTO dispute settlement proceedings and compliance applicable in 
the cases involving prohibited and actionable subsidies and that applicable in other WTO cases, see sub-section a, 
supra, on "multilateral enforcement measures". 

293 See DSU Article 19. 
294 The simple reason is that as the WTO dispute settlement report in CVD cases is only prospective, not 

retrospective, the lost trade interests of exporting Members are just forgotten. 
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a very powerful trade protection instrument in the whole history of GA TT /WTO system that deserves 

careful attention. 295 

Finally, the countervailing duty measure is arguably the most effective trade instrument to 

discipline non-recurring and privatization-related subsidies. The principal reason originates from the 

fact that the benefits conferred from a non-recurring financial contribution may last decades after its 

time of bestowal. For instance, the benefits conferred from a preferential loan to buy equipment may 

last 20 years, which is often determined to be the useful life cycle of the equipment. This loan may be 

considered a countervailable subsidy in 20 years if the goods produced from this equipment are 

exported to a foreign country and cause "material injury" to "the domestic industry" of that country 

during this 20-year period. It is because of this particular nature, the multilateral enforcement 

measures, as discussed above, cannot be effectively applied. The countervailing duty remedy which 

relies on the existence of the benefit and the residual amount of subsidy overtime could be used to 

offset the amount of subsidies that has not yet amortized. The US practice of imposing countervailing 

duties to offset the residual amount of subsidies provided to state-owned enterprises that are later 

privatized gives us clear examples on the effective application of this remedy.296 

Therefore, the countervailing duty measure is still more or less a national affair within the 

multilateral trading system. 297 There are two major implications of the application of the 

295 It is noted that the imposition of a countervailing duty may induce the subsidizing Member to withdraw 
its subsidy or remove its effects unilaterally, since in a competitive market, the additional duties may drive the 
products out of the market. If this purpose is served and the subsidies countervailed are economically inefficient, 
the countervailing duty measure would be an effective remedy as Members are discouraged from wasteful 
subsidies, and global economic welfare increases. See e.g. Jackson (World Trading System 1997), p. 282. 
However, this purpose is not often achieved. See e.g., Diamond (Economic Foundations of CVD Law 1989); 
Diamond (A Search for Economic and Financial Principles in the Administration of US CVD 1990); Sykes (The 
Economics ofWTO Rules on Subsidies 2003). 

296 See e.g., US - Lead Bars, Panel and AB reports; US-CVDs on EC Products, Panel and AB Reports. 
297 At the beginning of this section, we found that subsidy disciplines under GATT 1947 were largely a 

national affair as a result of weak GATT rules. (See section I on "Legal Framework on Subsidies under GATT 
1947," supra, for detail.) The SCM Agreement improved greatly this situation, as discussed. However, national 
governments are still given a considerable amount of discretion, particularly regarding the use of countervailing 
duty measure. Perhaps, because of this reason, Articles 25.11 and 25.12 of the SCM .Agreement imposes an 
explicit obligation on Members to report on their CVD laws and application: 

"25.11 Members shall report without delay to the Committee all preliminary or final actions taken 
with respect to countervailing duties. Such reports shall available in the Secretariat for inspection 
by other Members. Members shall also submit, on a semi-annual basis, reports on any 
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countervailing duty remedy to transition economies. First, this remedy may be a very powerful trade 

instrument to be applied against non-recurring and privatization-related subsidies in these economies. 

Transition economies should therefore be watchful to ensure that their privatization practice can help 

clean up prior privatization subsidies and does not constitute countervailable subsidies. Second, the 

applicability of this remedy to transition economies will likely affect their WTO accession negotiations 

as well as their WTO rights and obligations. We will discuss these issues in the next chapters. 

C. Preferential Treatments 

I. Preferential treatments for developing countries 

For the purposes of granting special and differential (S&D) treatments, developing countries are 

divided into three categories: least-developed countries (LDCs), Annex VIl(b) countries, and other 

developing countries. 298 LDCs and Annex VII(b) countries are exempt from the prohibition on export 

subsidies. 299 Other developing country Members have an eight-year period, from the date of entry into 

force of the WTO Agreement, to phase out their export subsidies.300 

Developing countries are generally obliged to abolish their subsidies contingent upon the use of 

domestic over imported goods in a five-year period, while LDCs are given an 8-year period, from the 

date of entry into force of the WTO Agreement.301 

It is important to note that all these preferential phasing-out time periods have lapsed and thus 

all developing countries are now subject to WTO laws on subsidies on an equal footing, 302 except (1) 

countervailing duty actions taken within the preceding six months. The semi-annual reports shall 
be submitted on an agreed standard form. 
25.12 Each Member shall notify the Committee (a) which of its authorities are competent to 
initiate and conduct investigations referred to in Article 11 and (b) its domestic procedures 
governing the initiation and conduct of such investigations.;' 

298 LDCs are those designated as such by the United Nations; Annex VII(b) countries are those having 
GNP per capita per year less than $ 1000 according to the most recent data of the World Bank. See SCM 
Agreement, Article 27.2(a) and Annex VII. 

299 SCM Agreement Article 27.2(a). 
300 Ibid., Article 27.2(b). 
301 Ibid., Article 27.3. 
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LDCs and Annex VII(b) countries with respect to export subsidies and (2) developing countries, which 

were granted limited time extensions. 303 A question that immediately arises is which developing 

countries fall into Annex VII (b)? Footnote 68 to Annex VII(b) states that: "The inclusion of 

developing country Members in the list in paragraph (b) is based on the most recent data from the 

World Bank on GNP per capita." It is unclear from these languages whether the inclusion in the 

Annex VII(b) countries is automatic, or subject to approval of the WTO. It is also not clear whether a 

country that graduated from the list but then its GNP per capita fell under this threshold amount could 

be automatically included in the list again. However, it is clear that the criterion for the inclusion is 

straightforward and objective. Once the World Bank, which is not part of the WTO, includes a 

developing country Member in its list of those having GNP per capita less than $1000, this country 

automatically satisfies the threshold for inclusion in the list of Annex VII (b) countries. Thus, the 

inclusion in the list should be automatic. Nevertheless, this may not be true. The language of Annex 

VII does not state explicitly whether any country with GNP less than $1000 is automatically included. 

Rather, 20 countries are named as being granted the preferential treatment, and such preferential 

treatment is automatically expired for any of them if its GNP per capita has reached $1000 per annum. 

Furthermore, the Decision of the Fourth Ministerial Conference only states that "A Member will 

not leave Annex VII(b) so long as its GNP per capita in current dollars has not reached US $1000 based 

on the most recent date from the World Bank."304 Thus, it is unclear whether the inclusion of Members 

having GNP per capita lower than US $ 1000 is automatic. It has been proposed to clarify these 

provisions to automatically include all developing country Members whenever their GNP per capita is 

302 It is noted that various attempts have been making as from the wake of the Doha Ministerial 
Conference in 2001 to extend these time periods. 

303 SCM Agreement Article 27.4 provides that "a developing country Member deems it necessary to apply 
such subsidies beyond the 8-year period, it shall not later than one year before the expiry of this period enter into 
consultation with the [SCM] Committee. Annual consultation is required if such extension is granted. If such 
extension is not granted, the developing country Member shall phase out the remaining export subsidies within 
two years from the end of the last authorized period". So far, only a limited number of developing countries 
sought and granted such extension. E.g. Colombia, El Salvador, Panama and Thailand requested and were granted 
extension for their several export subsidy programs in 2002. However, none requested again in 2003 and thus 
these programs were phased out within 2 years, i.e. by the end of 2005. 

304 Decision on Procedures for Extensions under Article 27.4 for certain developing country members, 
adopted at the Fourth Ministerial Conference on November 20, 2001. 
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below this threshold. 305 But, in all cases, it is important to recall that even if these subsidies are 

permitted under WTO laws, they are still subject to countervailing duty measures if they are 

countervailable subsidies. 

2. Transition period for new Member 

Recognizing the wide spread use of subsidies in many countries, particularly non-WTO 

Members, the SCM Agreement explicitly gives newly acceded Members a three-year period to bring 

their existing WTO-inconsistent subsidies into compliance.306 The language of Article 28 makes 

abundantly clear that such preferential treatment is automatic, and not subject to any further approval 

or decision of whatever bodies or Members. The transition period is 3-year upon the accession of a 

new Member, not from the entry into force of the WTO Agreement, as found in many other provisions 

on preferential treatments. Another important point to note on this provision is that there is no 

phasing-out period. In other words, such a treatment should be called an "adaptation" period and 

accorded automatically for any new Member. However, this exemption is not applicable to new 

subsidy programs, but only those programs that have been established before the date on which such a 

Member signed the WTO Agreement. This exemption does not permit the renewal of those programs 

that may expire before the end of the 3-year transition period. The WTO may supervise such 

adherence through the notification process, as the new Member is obliged to notify to the Committee 

such subsidies within 90 days as from the date of accession. 

Thus, it would be arguable that by including the non-expiry transition period for a new 

305 Bhagirath Lal Das submits that there should be a provision in the annex that a developing country will 
be automatically included in this annex if its GNP per capita falls to this critical threshold. See Bhagirath Lal Das, 
WTO: The Doha Agenda: The New Negotiations on World Trade, (Zed Books Ltd: London and New York: 2003), 
pp. 102-3. 

306 SCM Agreement Article 28 provides that "subsidy programs which have been established within the 
territory of any Member before the date on which such a Member signed the WTO Agreement and which are 
inconsistent with the provisions of this Agreement shall be: ... (b) brought into conformity with the provisions of 
this Agreement within three years of the date of entry into force of the WTO Agreement for such Member and 
until then shall not be subject to Part II". 
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Member, the WTO laws on subsidies reflect and respond to the reality to embrace countries at different 

levels of economic development, to encourage transparency and to support the compliance. 

However, it is noted that even if these subsidies are non-actionable under multilateral 

enforcement mechanism, they are still subject to countervailing duty measures if they are 

countervailable subsidies. 

3. Preferential treatments for transition economies 

There are provisions in the SCM Agreement included with intentions to reflect the special 

circumstances of transition economies. These include the provisions related to privatization and 

transformation period. 

a. Privatization: allow subsidies supporting privatization 

Article 27.13 of the SCM Agreement allows a developing Member to provide a domestic 

subsidy "within or directly linked to" a privatization program. Such a subsidy is not actionable under 

multilateral dispute settlement, provided that (i) it is notified to the WTO together with the 

privatization program and granted for a limited period; and (ii) the actual state-owned enterprise 

("SOE") involved is eventually privatized. This provision is apparently intended to encourage 

developing country Members, whose economies tend to rely on SOEs more than developed countries, 

to privatize their SOEs.307 For a transition economy which is also a developing country, such a policy 

is critical as privatization is one of the critical issues in its transformation process and its preparation 

for compliance with WTO laws. As many transition economies are also developing countries at the 

time of the Uruguay Round negotiations, such a provision may be considered as reflecting the 

conditions of transition economies and the WTO policy of embracing them. 

307 Qin (WTO Regulation of SO Es-A Critical Appraisal of China Accession Protocol 2004), p. 907. 
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The lack of definite time limits for the application of such provision implies a strong policy of 

the WTO to support privatization. Nevertheless, this lack of time limits may also be considered a 

defect since it does not require the Member to accelerate or try to complete its privatization within a 

specific time frame. This may reflect the reality that the WTO is not directly involved in the forms of 

h. f · 308 owners 1p o enterprises. 

However the pro-privatization policy enshrined in this provision may not be effective as the 

subsidies involved are still subject to countervailing duties. As demonstrated earlier, the benefits 

conferred by pre-privatization subsidies may pass-through the privatization in certain circumstances. 

In addition, the sales of the privatized assets/firms are considered potentially countervailable, if not 

conducted at arm's length and for market value. Therefore, attention is necessary to ensure that the 

subsidies bestowed do not pass through the privatization or only pass through in such amount that may 

not likely be subject to countervailing duties, as well as the conditions surrounding the privatization. 

b. Transformation period 

Transition economies are given a seven-year period from the date of entry into force of the 

WTO Agreement (1995-2001) to phase out prohibited subsidies and certain actionable subsidies.309 In 

this transition period, a transition economy Member may apply all types of subsidy programs that it 

deems necessary to ensure the successful transition from the centrally-planned into a market economy. 

A loose obligation to notify such subsidies to the SCM Committee is included.310 What is more critical 

is that such a loose obligation may also be waived if the SCM Committee deems it necessary to 

support the transition process of a particular country. By the languages of Article 29.4, a longer 

transition period is also made possible upon the agreement of the SCM Committee. Thus, a strong 

308 For a discussion on the WTO neutral position on forms of ownership of enterprises, see Ibid., pp. 899-
902. 

309 SCM Agreement, Article 29. 
310 "Subsidy programs ... shall be notified ... by the earliest practicable date ... Further notifications may be 

made up to two years after the date of entry into force of the WTO Agreement". See SCM Agreement, Article 
29.3. 
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argument could be made that a transition economy is made free to use whatever types of subsidies it 

deems necessary for its successful transformation. Another argument is this provision has taken into 

account the special circumstances of transition economies and reflects a strong support policy of the 

WTO to accommodate the transition economies into the system. Nevertheless, this provision may 

contain a potential problem as it provides an unique opportunity for transition economies to invigorate 

key industries sectors by pumping massive funds into them,311 and the effects of these activities may be 

realized far beyond this period.312 But, it could be argued that the notification and consultation 

processes might help removing these potential problems. 

However, as this provision lapsed on January 1, 2002, transition economies acceding to the 

WTO after this date may not be granted this preferential treatment, albeit the contrary is still possible. 

D. Concluding Remarks 

The historical development of the GATT/WTO system shows a consistent struggle to regulate 

and discipline subsidies. Subsidy discipline under GATT was largely a national affair. Although the 

SCM Agreement significantly improved the GATT rules on subsidies, it contains potentially broad 

rules. A variety of government actions may be considered as subsidies and these subsidies will subject 

to disciplines if they are, per se, or are determined, as a matter of fact, only available to a selectively 

targeted number of firms or industries. While export subsidies are explicitly prohibited, they are 

defined so broadly that they may capture those that do not economically encourage exportation over 

domestic consumption. 

Members are given considerable discretion in the way they may enforce WTO rules to 

311 See e.g., Rosenthal, Paul C., "Undermining the US Antidumping and Countervailing Duty Laws: The 
Undeniable Effect of the Dunkel Text," in 789 PLI/Corp 117 (1992) (opining that while the notion of the 
transformation period is good, it should be done on the basis of fair trade principles and should not give such 
unique opportunity for governments to freely pour vast funds to support industries). 

312 Ibid. This issue would be more problematic if one considers that countervailing duty remedy fails to 
detect and offset these effects caused by the subsidies (supposed they exist) provided by the transition economy in 
the period prior to its graduation to a market economy. For detailed analysis, see Chapter 4, infra, on Non
Applicability of National CVD Laws. 
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discipline subsidies, most particularly through the use of national CVD measures since the 

countervailing duties could be determined based on the amount of the subsidies, but not the amount of 

the actual benefit absorbed in the exported products. In this regard, the WTO rules allow CVD 

measures to be applied based on the amount of the subsidies the producer receives, but not on the 

effects of the subsidies on the producer's production, manufacture or exportation. While certain types 

of subsidies in developing and transition economies are generally permitted in forms of preferential 

treatments, they are still subject to national CVD measures if they are countervailable subsidies. 

These rules may make it easier to identify and discipline subsidies. Overall, the WTO rules on 

subsidies may be biased against the poor and small economies who can not afford providing the types 

of subsidies that are "generally available and widely used" across enterprises and industries in their 

economies. Its substantive rules do not require the conditions of a truly market economy, but one in 

which market forces meaningfully function. The effective application of these rules requires the 

transparency and availability of public and private business data and statistics. 

Although the SCM Agreement reflected a strong policy of accommodating developing and 

transition economies that were already within the system, it did not equally support the accession and 

participation of those that are not yet in the system. There are two major implications. First, the 

applicability of the SCM Agreement to transition economies will likely affect their WTO accession 

negotiations as well as their WTO rights and obligations. Second, certain rules of the SCM 

Agreement, as such and as applied, may simply result in potentially detrimental effects to the trade 

interests of transition economies within the WTO system. These two issues, individually and 

collectively, may create real challenges to their WTO accession and participation. We will discuss 

these issues in the next chapters. 
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Chapter 4: 

Non-Applicability of National CVD Laws 

The history of non-applicability of national CVD laws to allegedly subsidized imports from 

NMEs may have contributed to the complexity and difficulty of the WTO accession and participation 

of transition economies. The countervailing duty has always been a permitted response to subsidized 

imports and there is a great deal of similarity between CVD laws and WTO laws on subsidies. The 

problems faced by WTO Member countries in the application of their CVD laws to NMEs will need to 

be addressed in the WTO accession process of an NME. Thus, a better understanding of these 

problems, and how they have been addressed, might provide some grounds on how best to apply WTO 

rules on subsidies to transition economies when they join the WTO. 

The focus of this analysis is CVD law and practice in the US and in Canada. The US is an 

appropriate example, since its CVD law and practice is more developed, and, to a great extent, has 

influenced the development of WTO laws on subsidies. In addition, the US has applied CVD law 

more actively than other countries throughout the history of the world trading system. In regards to 

Canada, the country presents a unique example by the very fact that it was the first WTO Member 

applying CVD law on certain imports from China. 

I. Non-Applicability of US CVD Laws 

The U.S. enacted its first CVD law in 1890 in response to sugar imports from Russia. The law 

was first amended in 1897, in order to make it applicable to export subsidies on all imports and it was 

amended again in 1922 for the purpose of extending application to domestic subsidies. 1 These 

provisions were then codified into Section 303 of the Tariff Act of 1930, which was also amended 

1 Holmer and Bello (The CVD Law's Applicability to NME 1986). 

128 



twice, first in 1974 and again in 1979.2 Under Section 303, countervailing duties could be imposed 

upon dutiable merchandise without an "injury" test. 3 Regardless of whether they were GATT 

Contracting Parties or not, NMEs were ineligible for an "injury" test if the U.S. applied countervailing 

duties to their imports.4 Since 1995, the injury test has been applicable to all WTO Members, as 

mandated by the Uruguay Round Agreements Act of 1994 (URAA).5 Thus, the test would be 

applicable to NMEs, provided they are WTO Members. However, it is still unclear whether the injury 

test would be applicable to NMEs that are not WTO Members since the DRAA, while repealing 

Section 303,6 states that countries that are not "s11;bsidies agreement countries" are not entitled to an 

injury determination.7 

Section 303 provides, in relevant part, that " ... whenever any country ... shall pay or bestow, 

directly or indirectly, any bounty or grant upon the manufacture or production or export of any article 

or merchandise manufactured or produced in such country, ... there shall be levied and paid, in all 

such cases ... a duty equal to the net amount of such bounty or grant ... "8 (Unfortunately, Section 303 

2 Trade Agreements Act of 1974, Pub. L. No. 93-618, § 331, 88 Stat. 1978; Trade Agreements Act of 
1979, Pub. L. No. 96-39, § 101-107, 93 Stat. 144, 150. 

3 Tariff Act of 1930, Pub. L. No. 361, § 303, 46 Stat. 590, 687. This Section survived the GATT Article VI 
requirements of because of the "grandfather" clause. Section 303 of the Tariff Act of 1930, which was enacted 
prior to 1947, thus survived, because the Protocol of Provisional Application of GATT 1947 exempted the then 
existing legislation from compliance with Part II which included Article VI. 

4 Congress implemented the Subsidies Code by enacting Trade Agreement Act of 1979 to include Title 
VII to the Tariff Act of 1930, but not to amend the existing language in Section 303, because the requirements of 
the Subsidies Code are meant to apply only to countries that are signatories to the Subsidies Code. Consequently, 
the US has two different countervailing duty laws, Section 303 and Title VII of the Tariff Act of 1930. The only 
substantive difference between these two is that Title VII includes an injury test. See 19 U.S.C. § 1303 (a)(2) and 
§ 167l(a)(2) (1982). For a more complete analysis on this issue, see e.g., Marcus (An Argument for Freer Trade: 
NME Problem 1985) p. 421. 

5 Uruguay Round Agreements Act, H.R. 5110, 103rct Cong., and Sess., SS 2.01-34 (1994). 
6 URAA, at S 261. 
7 URAA, at S 262(c) and (d) (defining countries not entitled to an injury determination are those not 

subsidies agreement countries); See also Lantz (The Search for Consistency: Treatment of NMEs in Transition 
1995). 

8 19 U.S.C. § 1303(a)(l); It is noted that this provision remained unchanged since its enactment in 1897, 
Tariff Act of July 24, 1897, ch. 11, 30 Stat. 151, 202 (codified as amended as 19 U.S.C. § 1303(a)(l) 1982). Title 
VII of the Trade Agreement Act of 1979 provides a similar provision that a countervailing duty imposed if the 
"administering authority determines that the government of a country or any public entity within the territory of a 
country is providing, directly or indirectly, a countervailable subsidy with respect to the manufacture, production, 
or export of a class or kind of merchandise imported, or sold ( or likely to be sold) for importation, into the United 
States". See 19 U.S.C. § 167l(a)(l) (1982 & Supp. 1986). (emphasis added) 
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does not provide a definition for "bounty" or "grant."9
) Prior to imposition of a countervailing duty, 

the U.S. Department of Commerce (DOC) must determine the existence of a subsidy and the net 

benefit conferred from the subsidy. 10 Since 1979, an injury test may be required, with respect to 

imports from certain countries, before imposition of a countervailing duty. 

Applicability of countervailing duty law to imports from NME countries has been hotly debated 

in the US for many years. 11 The debate was only theoretical prior to the initiation of countervailing 

duty cases against certain imports from China, Czechoslovakia and Poland in 1983 .12 Debates, during 

and after the Georgetown Steel decision in 1986, were focused on both theoretical and practical legal 

aspects. Implementation of the SCM Agreement in the US, as well as market reforms in many NMEs, 

added additional food for thought to the discussion after 1994. This Chapter will summarize these 

debates, detail the arguments surrounding applicability of US CVD laws and draw some possible 

lessons with respect to the application of WTO laws on subsidies to NMEs. 

A. Theoretical Debate on Applicability 

The debate before 1983 could be categorized into two schools of thought. 13 One school 

argued that no countervailable subsidy can exist within an NME because the entire economy is driven 

9 Ibid., 
10 19 U.S.C. § 1303(a). 
11 See e.g. Horlick and Schuman (NME Trade and US AD/CVD Laws 1984) pp. 828-829. 
12 See e.g., Ehrenhaft, "The Treasury's Proposed Approach to Imports from State-Controlled Economy 

Countries and State-Owned Enterprises Under the Antidumping and Countervailing Duty Laws," in Interface 
One: Conference Proceedings on the Application of US Antidumping and Countervailing Duty Law to Imports 
from State-Controlled Economies and State-Owned Enterprises (Wallace, D., Spina, G., & Rawson, R., eds. 
1980); GAO Report 1981; Interface Two: Conference Proceedings on the Legal Framework of East-West Trade 
(Wallace, D., & Flores, D., eds. 1982); Senate Hearings: Remedy for Artificial Pricing of Articles Produced by 
Nonmarket Economy Countries (Hearings on S. 958 Before the Subcomm. On Int'! Trade of the Senate Comm. On 
Finance, 97th Con., 2nd Sess. 72 (1982)). In this Hearing, interested parties expressed their views on the use of the 
countervailing duty laws in response to the increasing flow of low-priced imports from NMEs; Options to Improve 
the Trade Remedy Laws: Hearings before the Subcomm. on Trade, House Comm. on Ways and Means, 98th 
Cong., 1st Sess. 12 (1983) (The Hearings organized in 7 days where representatives of the Administration and 
from various industries testified on US AD and CVD laws). 

13 See e.g. Horlick and Schuman (NME Trade and US AD/CVD Laws 1984) pp. 828-829. 
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through government intervention, and the public sector and private sector are essentially one. 14 The 

US Department of Justice, for example, stated that CVD law may not be appropriate to imports from 

NME producers, since the concept of subsidies may not have meaning in the NME context. 15 The 

other school of thought, relying on the concept of"preferentiality": 

" ... if a subsidy is thought of in economic terms as a governmental action such 
that one group benefits relatively more than others in a country, a countervailable 
subsidy exists to the extent that the level of benefit to the targeted recipient 
exceeds the normal or average level of benefit. .. " 

concludes that, as long as this average is measurable, a subsidy can be identified and quantified in a 

market as well as in a non-market economy context. 16 In its report to Congress on Laws and 

Regulations Applicable to Imports from NMEs, the Government Accountability Office (GAO) did not 

agree with either school of thought and made no recommendations on the problem of inapplicability of 

US CVD laws on imports from NMEs. 17 The GAO observed that: "identifying and quantifying 

subsidies is very difficult in any circumstance. When a nonmarket economy is involved, the difficulty 

is greater." 18 The report noted that the "surrogate" benchmark, specified in Article 15 of the Subsidies 

Code, may make it easier to impose countervailing duties on NME goods. However, the GAO 

concluded that, "actually identifying and quantifying subsidies remains only remotely possible," 

particularly after pointing out critical features of an NME and three key elements most related to the 

practice of identifying and quantifying subsidies. The three elements referred to include: (1) the 

complex intertwining of subsidies and taxes; (2) the difficulties in obtaining data from financial 

institutions and individual enterprises; and (3) the problem of currency conversion. 19 The complexity 

in identifying and quantifying subsidies on goods from NMEs may have discouraged US industries 

14 Ibid., See also Senate Hearings: Remedy for Artificial Pricing of Articles Produced by Nonmarket 
Economy Countries (Hearings on S. 958 Before the Subcomm. On Int'! Trade of the Senate Comm. On Finance, 
97th Con., 2nd Sess. 72 (1982)). E.g., Statement of the American Association of Exporters & Importers ("AAEI") 
that: "Governmental interventions in NMEs are so pervasive as to make it impossible to identify any single 
governmental intervention as a distortion or differential treatment actionable under the countervailing duty law." 

p. 70. 

15 Letter of US Department of Justice to GAO in commenting GAO's draft report. See GAO Report 1981, 

16 Horlick and Schuman (NME Trade and US AD/CVD Laws 1984) pp. 829-830. 
17 GAO Report 1981, p. vi. 
18 Ibid., p. 31. 
19 Ibid, p. 32. 
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from initiating CVD cases in the period before 1983.20 

B. The Failed Test for Applicability 

The possible complexity described in the preceding section may be partially offset by the lack 

of an "injury test" in CVD cases on imports from NMEs.21 As the 1981 GAO Report asserted, 

provisions of the Trade Agreements Act of 1979 and the Subsidies Code22 could result in the 

unintended curtailment of trade with NME countries, and the DOC was considering how best to handle 

this possible situation.23 The test for applicability became reality on September 12, 1983, when the US 

firms filed a CVD petition on virtually all textile and apparel products imported from China. 24 It is 

reported that due to the novelty and difficulty of the issue, the DOC held a special hearing on 

November 3 and 4, 1983, to invite views from interested persons.25 Here, again, two opposing views 

on the applicability ofCVD laws were strongly and sharply expressed.26 Despite this controversy, and 

while the DOC considered the case against China, the U.S. domestic industries filed two other CVD 

20 Ibid., p. 27; Holmer and Bello noted that there were 216 AD/CVD proceedings in 1982. See Holmer and 
Bello (The Trade and Tariff Act of 1984: Road to Enactment 1985) p. 290. 

21 In 1981, DOC expressed its views that the "injury test" should not be applied to imports from NMEs in 
commenting on the GAO's proposal. Specifically, DOC said: "To unilaterally apply an injury test in cases 
involving nonmarket nonsignatories to the Subsidies Code could well complicate our trade relations with market
oriented signatory and nonsignatory countries. The anticompetitive effect of denying the injury test to nonmarket 
economy countries who have not signed the Subsidies Code should be weighed against the trade policy benefits of 
such an approach. This subject warrants further study." GAO Report 1981, pp. 66-67. 

22 It is possible that the Subsidies Code was mentioned in this sentence to mean that subsidies, from now 
on, are subject to more stringent disciplines, as it is evident that the Subsidies Code strengthened the existing 
GATT rules on subsidies. 

23 GAO Report 1981, p. 27. 
24 Textiles, Apparel, and Related Products from the People's Republic of China: Countervailing Duty 

Petition of the American Textile Manufacturers Institute, the Amalgamated Clothing and Textile Workers Union, 
and the International Ladies' Garment Workers Union (48 Fed. Reg. 46,600) (1983). 

25 Holmer and Bello (The CVD Law's Applicability to NME 1986) p. 321 and footnote 13 on "Notice of 
Conference on Novel Issues, 48 Fed. Reg. 46,092 (1983). 

26 The proponents argued that subsidy law does not exempt NMEs; that failure to apply it to NME imports 
would perversely reward NME's and punish market economies; and that Congress had intended the CVD law to 
cover NME's. On the contrary, importer interests countered that the CVD law effectively exempted NME imports 
by its silence, in contrast to the express coverage ofNME's in the antidumping law; that in any case it applies only 
to subsidies, which are exclusively a creature of market economies; and that any alleged subsidies in NME's could 
not reasonably be measured. It is further noted that several members of Congress from textile producing states
like Senators John Heinz (R-Pa.), Daniel Moynihan (D-N.Y) and Strom Thurmond (R-S.C.), and Congressmen 
Carroll Campell (R-S.C.) and Butler Derrick (D-S.C.) appeared in person. See Holmer and Bello (The CVD Law's 
Applicability to NME 1986) pp. 321-22. 
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petitions against steel wire rod from Czechoslovakia and Poland on November 23, 1983.27 And, on 

March 29, 1984 two other cases was filed against imports from the German Democratic Republic and 

the former Soviet Union.28 

In early 1984, the DOC determined that countervailable subsidies can not be identified or 

determined in an NME.29 DOC gave three main reasons to support its conclusion: (1) as a subsidy is a 

distortion of the market process, it can only exist in a market context; (2) even if subsidies existed in 

NMEs, they could not be reasonably calculated; (3) the answer to the question of the CVD law's 

applicability to NMEs was not clear from its face or legislative history. 30 Of these three reasons, the 

first is of particular importance and warrants further examination. The DOC rationale was as follows: 

"We believe that a subsidy (or bounty or grant) is definitionally any action that distorts 
or subverts the market process and results in a misallocation of resources, encouraging 
inefficient production and lessening world wealth . . . In NMEs, resources are not 
allocated by a market. With varying degrees of control, allocation is achieved by 
central planning. Without a market, it is obviously meaningless to look for 
misallocation of resources caused by subsidies. There is no market process to distort or 
subvert ... It is this fundamental distinction - that in an NME system the government 
does not interfere in the market process but supplants it - that has led us to conclude 
that subsidies have no meaning outside the context of a market economy."31 

This reasoning is persuasive for two reasons. First, the definition of subsidy here is arguably 

broad, thus capturing all subsidies that may result in inefficient allocation of resources, regardless of 

whether they result in any competitive advantage.32 Second, as will be discussed in the next section on 

"central planning" in NMEs, the government supplants market forces in its planning process and 

renders market forces null and void. Accordingly, the concept of subsidy, even in its broadest sense, 

has no meaning in an NME. 

27 49 Feb. Reg. 19,370 and 49 Fed. Reg. 19,374, respectively, (1983). 
28 See Potassium Chloride from the German Democratic Republic (49 Fed. Reg. 18,000); Potassium 

Chloride from the Soviet Union (49 Fed. Reg. 18,002) (1984). 
29 Carbon Steel Wire Rod from Czechoslovakia, 49 Feb. Reg. 19,371-74 (1984) (final); Carbon Steel Wire 

Rod from Poland, 49 Fed. Reg. 19,375-78 (1984) (final); Potassium Chloride from the German Democratic 
Republic, 49 Fed. Reg. 23,429 (1984) (rescission of initiation); Potassium Chloride from the Soviet Union, 49 
Fed. Reg. 23,428 (1984) (rescission of initiation). 

3° Carbon Steel Wire Rod from Czechoslovakia, 49 Feb. Reg. 19,371-74 (1984) (final); Carbon Steel Wire 
Rod from Poland, 49 Fed. Reg. 19,375-78 (1984) (final). 

31 49 Feb. Reg. 19,374 (1984) (emphasis added). 
32 See Chapter 2 for comprehensive analysis of the economic efficient and comparative advantage 

arguments. 
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Despite this rationale, in 1985 the Court of International Trade (CIT) reversed the DOC 

decision in the case of Continental Steel Corp. vs. United States. 33 In its decision, the CIT ruled that if 

the U.S. CVD law is intended to apply to imports from NMEs, then the DOC must find ways to apply 

the law. Relying on statutory language,per se (i.e., "whenever any country"), the court concluded that, 

"countervailing duty law makes no distinctions based on the form of any country's economy."34 The 

court observed that DOC posited an additional jurisdictional question, which was "whether 

governmental activities in a nonmarket economy can confer 'a bounty or grant', within the meaning of 

the countervailing duty law," and noted that the "fundamental error of the Commerce Department is its 

premise that a subsidy can only exist in a market economy."35 In its decision, the court appears to have 

supported the theory of "preferentiality," as discussed above, in stating, "Not all the dons of economic 

academia can persuade this court that the government of a country with a nonmarket economy cannot 

show what amounts to favoritism towards the manufacture, production, or export of particular 

merchandise."36 However, the CIT left the problem of measuring to the DOC.37 The CIT also ruled 

that countervailing duty law was not affected by the existence of possible alternative remedies.38 

One year later, the US Court of Appeals for the Federal Circuit (CAFC), in the case of 

Georgetown Steel Corp. vs. United States, (known as Georgetown Steel decision) invalidated the CIT's 

decision, thus upholding the DOC position. 39 To determine the applicability of CVD law on imports 

from NMEs, the CAFC first asked "whether when Congress enacted the countervailing duty law in 

1897 it would have applied the statute to nonmarket economies, if they then had existed."40 The CAFC 

observed that when the CVD law was first enacted in 1897, NMEs did not exist and Congress had no 

reason to address this issue. It then considered congressional actions regarding remedies on imports. 

33 Continental Steel Corp. v. United States, 614 F. Supp. 548 (C.I.T. 1985). 
34 Ibid., at 550. The CIT stated that "the language of the law is so abundantly clear and its purpose so 

obvious that that statute applied to any country." 
35 Ibid., at 552. 
36 Ibid., at 553. 
37 Ibid., which states: "If there are any difficulties here, they are not difficulties of meaning, but problems 

of measurement, which are precisely within the expertise of the agency." 
38 Ibid., 
39 Georgetown Steel Corp. v. United States, 801 F.2d 1308 (Fed. Cir. Sept. 18, 1986). 
40 Ibid., at 1314. 
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Based on the finding that Congress specifically addressed imports from NMEs in its 1974 and 1979 

amendments to Antidumping (AD) laws, the CAFC concluded that congressional inaction clearly 

indicated that it intended to use the AD law to protect the US market from unfairly subsidized NME 

imports.41 
It found further support from the intended purpose of the CVD law. The purpose of the 

CVD law, as defined in Zenith Radio Corp. vs. United States,42 was "to offset the unfair competitive 

advantage that foreign producers would otherwise enjoy from export subsidies paid by their 

governments. "43 The CAFC stated that such an unfair advantage would exist if a "producer's 

government in effect assumed part of the producer's expenses of selling [in the US]."44 The CAFC 

concluded that "it was this kind of 'unfair' competition, resulting from subsidies to foreign producers 

that gave them a competitive advantage they otherwise would not have, against which Congress sought 

to protect in the countervailing duty law."45 

Having established the purposes of CVD law, the CAFC evaluated determinations by the DOC. 

It found that the definition of subsidy applied by the DOC corresponded with this purpose. 46 Agreeing 

with the DOC that, in an NME, the government, not individual firms, controls basic economic 

decisions, the CAFC asserted that NME governments were, in effect, subsidizing themselves without 

providing the kind of 'bounty' or 'grant' for which Congress intended in order to impose countervailing 

duties. 47 In contrast to the CIT position that countervailing duty law is not affected by the existence of 

possible alternative remedies, the CAFC stated that Congress decided the proper method for protecting 

US markets against unreasonably low priced imports from NMEs was through antidumping laws.48 

41 Ibid., at 1317. 
42 Zenith Radio Corp. v. United States, 437U.S. 443, 455-56 (1978) (on countervailing duties related to 

excessive tax remissions). 
43 Ibid., at 1315. 
44 Ibid., 
45 Ibid., 
46 The CAFC stated that "A government subsidy on sales to the US enabled a foreign producer to sell in 

the American market in a situation in which otherwise it would not be in the seller's best economic interest to do 
so. This apparently was what the Administration had in mind when it stated in the Polish wire rod case that "a 
subsidy (or bounty or grant) is definitionally any action that distorts or subverts the market process and results in a 
misallocation ofresources ... " Ibid., at 1315 (emphasis added). 

47 Ibid., at 1315-16. 
48 Ibid., at 1318. 
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Although, in principle, the CAFC upheld the position of the DOC, there are two issues worth 

mentioning. First, the CAFC focused its defmition of subsidy on aspects of competitive advantage, 

rather than economic efficiency, as did the DOC. Hunter and Kuhbach observed that the CAFC 

adopted the DOC's definition of subsidy since, "[b ]oth statements embody the concept of governments 

influencing the decisions of private firms by altering, through subsidies, the market signals to which 

firms respond. "49 This observation may be acceptable as the concept of a subsidy, viewed from the 

competitive advantage aspect, is arguably narrower than the economic efficiency aspect.50 Second, 

and more importantly, the CAFC pointed out that NME governments would, in effect, be subsidizing 

themselves and therefore not providing the kind of 'bounty' or 'grant' for which Congress intended to 

impose the countervailing duties. This fmding is critical and arguably close to the reasoning of the 

DOC that, "in an NME system the government does not interfere in the market process but supplants 

it."51 It is this finding that substantiates the conclusion that subsidies have no meaning outside the 

context of a market economy. 

C. The Continued Debate and Practical Development 

The Georgetown Steel decision did not receive full support in theoretical discussions. The 

debate remains controversial. Those that support the decision argue that application of CVD laws on 

imports from NMEs is unrealistic due to both implementation and policy problems.52 Others advocate 

49 Hunter and Kuhbach (Subsidies and Countervailing Duties: Highlights since 1984) p. 494. 
50 See Chapter 2 on the arguments for international control of subsidies; See also Diamond (A Search for 

Economic and Financial Principles in the Administration of US CVD Law 1990) ( discussing the economic 
efficiency and competitive advantage rationalities in applying the US CVD laws). 

51 49 Feb. Reg. 19,374 (1984). 
52 See e.g., Hoyt (Problems of the Application of CVD Laws to NME Countries 1988) (arguing that 

countervailing duty law could not be applied to non-market economy due to both implementation and policy 
reasons. The inherent implementation problem is the difficulty in accurately identifying and quantifying subsidies 
in the absence of market-based prices, costs, and exchange rates. The policy reason is: "the economic impact of 
dumping and subsidization is indistinguishable in non-market economy countries, it would be irrational for the 
United States to apply both countervailing duty and antidumping laws to these countries.) Holmer and Bello (The 
CVD Law's Applicability to NME 1986) (arguing the CAFC was in line with the DOC that CVD law is not 
applicable to NME imports); Marcus (An Argument for Freer Trade: NME Problem 1985) (arguing that the US 
countervailing duty laws cannot be applied equitably to imports from NMEs); Corr (The NME Import Regulation 
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that the decision is legally groundless and argue that the US should apply its CVD laws on imports 

from NMEs. 
53 

This group, also detailing significant market reforms in NMEs, requests re-examination 

of the Georgetown Steel decision and supports attempts by the DOC to respond to market reforms. 54 

Since current arguments on non-application of CVD laws are almost the same as those leading 

up to the Georgetown Steel decision, it is necessary to turn the focus on the arguments supporting the 

application, including the decision's legal grounds, practical responses by the DOC and Congress and 

the theoretical debate corresponding to market reforms in NMEs and new developments in CVD laws. 

1. Was the Georgetown Steel decision legally unfounded? 

While the discussion surrounding the Georgetown Steel decision often focused on conceptual 

problems in applying CVD laws on imports from NMEs, it also submitted that the decision was legally 

unfounded. Examining pertinent case law, legislation and legislative history, Richard Eid concluded 

Dilemma 1987) (criticizing surrogate-country and constructed value methodologies); Comment, "Countervailing 
Duties and Alternative Trade Remedies for Imports from Nonmarket Economies," in 27 VA. J Int'! L. 699 (1987) 
(arguing that determinations under surrogate procedure have led to unpredictable results and could cause abuse); 
Pearson, Mckay M., "Antidumping and Countervailing Duty Laws: The Quest to Control Nonmarket Economy 
Countries," in BYU L. Rev. 717, (1989) (agreeing that Congress did not intend to apply CVD laws to imports from 
NMEs); Poloueklov ("NME" Issue in International Trade: In the Context of WTO Accessions 2002) (submitting 
that the explicit precedent established in the US practice is that the NME status implies that neither subsidy can 
exist nor countervailing duty investigations can be initiated). 

53 E.g., Eid (The Effect of Georgetown Steel on NME Imports 1988) (arguing that the Georgetown Steel 
decision disregarded the plain meaning of the countervailing duty statute, relevant legislative history, and case 
law); Lantz (The Search for Consistency: Treatment of NMEs in Transition 1995) pp. 1029 (stating that (i) the 
arguments of DOC and CAFC suggest that a little subsidization will invoke the CVD law, while a substantial 
amount of subsidization will not invoke such duties, and that (ii) the Georgetown Steel decision created a curious 
result: NMEs gained the benefit of an injury test while GATT members, not taking on the obligations of the 
Subsidies Code, received no injury test); Note, "The Applicability of the United States Countervailing Duty Law 
to Imports from Nonmarket Economy Countries," in 9 Fordham Int'! L. J 569 (1986) (proposing the use of 
surrogate-country methods and calling for legislative reversal of Georgetown Steel); Spak, Gregory J., 
"Georgetown Steel Corp. v. United States: Applying the Countervailing Duty Law to Imports from Nonmarket 
Economy Countries," in 18 Law & Policy Int'! Bus. 313, (1986) (suggesting the valuation of subsidies under the 
surrogate-country and simulated-constructed value approaches and calling for legislative reversal of Georgetown 
Steel). 

54 Lantz (The Search for Consistency: Treatment ofNMEs in Transition 1995) pp .. 1029-1030 (concluding 
that because of the reforms introduced in NME countries, the Georgetown Steel decision requires a reexamination, 
and that the introduction of market reforms in NMEs has created an opportunity to utilize US AD law in 
conjunction with the CVD law); Meszaros (Application of the US Law ofCVD to Nonmarket Imports: Effects of 
the Recent Foreign Reforms 1996) (proposing that DOC can apply CVD laws based on market-oriented industries 
or even market-oriented individual producer); Wang (US Trade Laws Concerning NMEs Revisited for Fairness 
and Consistency 1996). 
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that the CAFC analysis was flawed. 55 Eid substantiated his conclusion with five reasons: (I) case law 

suggested that a countervailable subsidy existed when a foreign government conveyed subsidies to a 

company it wholly owned;56 (2) language in the statute is indifferent to economic structures;57 (3) 

legislative history indicates that the intent of CVD law is to protect domestic industry from unfair 

import pricing, thus the presence of a market or NME is irrelevant;58 (4) if Congress did not intend for 

the countervailing duty to apply to NMEs, it would have so stated;59 and (5) the difficulty inherent in 

determining the existence of subsidies for NME exports is essentially one of measurement, not 

meaning. 60 

Though these arguments are somehow supported by previous analysis on applicability of CVD 

laws on imports from NMEs, they do not rebut the assertion that NME governments would, in effect, 

be subsidizing themselves and thus not providing the kind of 'bounty' or 'grant' for which Congress 

intended to impose countervailing duties. As indicated in previous sections of this Chapter, this 

assertion substantiates the non-applicability of CVD laws to imports from NMEs. 

Despite controversial discussions, the Georgetown Steel decision is still in effect. Over the past 

twenty years, there have been various attempts in Congress to amend CVD laws to clearly state that 

CVD laws apply to imports from NMEs.61 While waiting for Congress to state such intent, it would be 

logical to ask how the DOC has responded to market reforms in NMEs. 

55 Eid (The Effect of Georgetown Steel on NME Imports 1988). 
56 In Downs v. United States, 187 U.S, 496 (1903), the US Supreme Court held that the tax remittance 

upon exportation of sugar is countervailable even though the whole industry was owned and regulated by the Czar 
government. In British Steel Corp. v. United States, 605 F. Supp. 286 (Ct. Int'! Trade 1985), the CIT held that the 
investments of the United Kingdom government in an SOE constituted a subsidy and were therefore 
countervailable. Eid (The Effect of Georgetown Steel on NME Imports 1988) pp. 75-76. 

57 The countervailing duty statute applies on its face to any country. Ibid., p. 78. 
58 Ibid., 
59./bid., p. 80. 
60 Ibid., p. 82. 

61 See e.g., Trade and International Economic Policy Reform Act of 1987, H.R. 3, section 157 (applying 
the countervailing duty laws to nonmarket economy countries to the extent that a subsidy can be identified and 
quantified by the administering authority); H.R. 1687, S. 770 (applying the countervailing duty laws to nonmarket 
economy countries) 1001

h Cong. 1'1 Sess. (1987); H.R. 3716, S. 2212 (2004); H.R. 1216, S. 593 (2005). E.g., S 
593, titled "Stopping Overseas Subsidies Act of2005," 109th Congress, 1st Session (2005) provides that: "Section 
701(a)(I) of the Tariff Act of 1930 (19 U.S.C. 1671(a)(I)) is amended by inserting '(including a nonmarket 
economy country)' after 'country' each place it appears." 
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2. Response to market reforms: market-oriented industry approach 

In an AD investigation involving fans from China, 62 the Chinese representatives argued that 

market forces function in China's economy and, therefore, the DOC should calculate foreign market 

value (FMV) by using prices in China's market.63 The DOC responded that if an NME manufacturer 

could show that factor inputs purchased within the NME reflected market conditions, those NME 

sourced inputs would replace surrogate country prices in calculating FMV. The DOC also stated that 

if the entire industry could show that costs for all factor inputs were set in the market place, all these 

inputs would be used in calculating FMV.64 This development was referred to as "bubbles of 

capitalism" or the "mix and match" approach. For the first time, in the Final Lug Nuts case, the DOC 

determined that the cost of steel and chemical factor inputs purchased in China overcame the 

presumption of state price controls.65 Such findings opened up the possibility for potential application 

ofUS CVD laws. 

Immediately following these two AD proceedings, the same US petitioners filed CVD cases 

alleging that these same producers were beneficiaries of bounties or grants under US CVD laws. 66 

Although the DOC initiated investigations, it reversed the Final Lug Nuts decision stating that, "Upon 

reexamination, we find that our scope of inquiry was too narrow," and that, "The absence of explicit 

government involvement in these transactions is not sufficient to warrant the conclusion that the prices 

for these inputs are market-driven."67 Thus, the DOC argued, it was necessary to examine whether 

62 Oscillating and Ceiling Fans from the People's Republic of China, 56 Fed. Reg. 25, 664, 25,667 (1991) 
(Preliminary determination). 

63 Essentially, the Chinese side argued that (i) their companies are either private or foreign owned; (ii) the 
factor inputs purchased within China were purchased at arm's length and for market prices; (iii) the Chinese 
Government had no control over the type or volume of production; (iv)the labor and capital used in production 
were free of government distortion and reflected market conditions. Ibid., at 25, 666. 
64 Ibid., at 25, 667. 
65 Chrome Plated Lug Nut from the People's Republic of China, 56 Fed. Reg. 46, 153 (1991) (Final determination) 
at 46,155: 

66 Oscillating and Ceiling Fans from the People's Republic of China, 56 Fed. Reg. 57,616 (1991) 
(Initiation of CVD investigations); Chrome Plated Lug Nut from the People's Republic of China, 56 Fed. Reg. 877 
( 1992) (Initiation of CVD investigations). 

67 Chrome Plated Lug Nut from the People's Republic of China, 57 Fed. Reg. 15,052 (1992) (Final AD 
determination) at 15,053. 
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market forces were at work in determining steel and chemical prices in China. 68 The DOC found that 

the price for steel was not market-driven because the government played a significant role in 

determining production volumes and prices and that no need existed to review whether prices of other 

inputs were market-driven or not.69 DOC then dismissed all CVD cases and provided guidance for 

future US firms contemplating filing CVD cases against manufacturers from transition economies. 

DOC guidance stated that no CVD investigation was necessary if conditions imposed under the so

called "Market-Oriented Industry" (MOI) approach were not met. 70 The MOI approach involved three 

conditions: 71 

1) Government involvement in setting the price and volume of production for merchandise under 

investigation must be nearly non-existent. (For example, government-required production, or 

allocation of production, of merchandise whether for export or domestic consumption in an NME 

country would be an almost insuperable barrier to finding a MOI); 

2) Private or collective ownership should characterize the entire industry under investigation, rather 

than just the producer in question. The DOC noted that, while there may be SOEs in the 

industry, substantial government ownership would weigh heavily against finding a MOI; and 

3) Market-determined prices must be paid for all but an insignificant portion of inputs accounting 

for the total value of the merchandise. 

In essence, the MOI approach shifted the individual manufacturer's costs and production, as 

substantiated in the "bubbles of capitalism" approach, to the entire industry's costs and production. 

This MOI approach was tested in a case concerning Certain Helical Lock Washers from China 

in 1993.72 In regards to the first condition, while China stated that it was not involved in setting 

68 Ibid., 
69 Ibid., 
70 Oscillating and Ceiling Fans from the People's Republic of China, 57 Fed. Reg. 24,018 (1992) (negative 

final CVD determination) (announcing that China's fan industry is not an MOI and that the CVD law is not 
applicable); Chrome Plated Lug Nuts and Wheel Locks from the People's Republic of China, 57 Fed. Reg. 10,459 
(1992) (rescission of initiation of CVD investigations). 

71 
DOC first announced the MOI approach in Sulfanilic Acid from the People's Republic of China, 57 

Fed. Reg. 9409 (1992) (preliminary determination) at 9411. 
72 

Certain Helical Spring Lock Washers from the People's Republic of China, 58 Fed. Reg. 26,112 (1993). 
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production volumes or prices, the DOC found the record insufficient to determine the nature of control 

exerted by central or regional government bodies. 73 For the second condition, given that six out of 

sixteen manufacturers were SOEs, the DOC determined that there was "substantial state ownership."74 

Lastly, for the third condition, since Chinese authorities were unable to provide information regarding 

the market-driven nature of factor inputs for fifteen companies, DOC determined that market-

determined prices were not paid for all significant inputs - even though one company provided 

information on substantially all of its market-priced raw materials.75 This case indicates the difficulty 

in complying with MOI standards. Despite the Chinese government's attempt to provide sufficient 

information, it was not enough for the DOC to accept that China met even one of the three 

conditions. 76 The question remains open as to whether the DOC would ever find that any industry in 

an NME is MOL 77 The fact that, before the URAA, an injury test was not applied to CVD cases 

against China as well as other NME countries who were not GATT Contracting Parties may partly 

explain DOC's policies for developing and applying such standards ofMOI that were unable to be met 

by any industry in any NME. 78 This is because the application of CVD law without an injury test 

would definitely be arbitrary and economically unsound. As the URAA requires an injury test for 

China and other WTO NME countries, these policies and practices may be changed. 

3. The non-countervailability of pre-graduation subsidies 

73 The Memo on MOI Status of the Chinese Lock Washer Industry stated "The Government of China 
exerts no control over the lock washer industry. Each producer is responsible for making all decisions regarding 
production and sale, and for managing all profits and losses generated from the production. See Lantz (The Search 
for Consistency: Treatment ofNMEs in Transition 1995) p. 1046. 

74 Certain Helical Spring Lock Washers from China, 58 Fed. Reg. 26,112 (1993) at 26, 113. 
75 Ibid., 
76 Lantz (The Search for Consistency: Treatment ofNMEs in Transition 1995) pp. 1046-47. 
77 Lantz (The Search for Consistency: Treatment ofNMEs in Transition 1995) p. 1044. 
78 In 1981, GAO cautioned that 'allowing estimates of subsidies without requiring an injury test could be 

anticompetitive'. GAO Report 1981, pp. 30-33. On the.one hand, it is clear that an injury test is a critical element 
of any equitable response to foreign subsidization. On the other hand, it would be impossible to rebut DOC's 
presumption that no government control exists; the "significantly all" factor input prices must be market-driven is 
ambiguous. Some advanced that the standards.guarantee that noMOI will be found. See e.g .. Bogard, Lawrence J. 
& Menghetti, Linda C., "The Treatment of Non-Market Economies under US Antidumping and Countervailing 
Duty Law: A Petitioner's Perspective," in PLI Corp. Law and Practice Course Handbook Series No. 789 (1992) 
pp. 6-7; Lantz (The Search for Consistency: Treatment ofNMEs in Transition 1995) pp. 1043-45. 
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Despite its various efforts in considering the application of US CVD laws to imports from NME 

9ountries in the 1990s, the DOC, in 2002, decided that a grant from the Government of Hungary to a 

company which was made in November 1997, just one month before its graduation date to a market 

economy under US laws on January 1, 1998, was not countervailable because the grant was made 

while Hungary was still considered to be an NME country.79 A prominent trade lawyer commented on 

this case that "The most extreme fact pattern is the one actually presented in Sulfanilic Acid: large 

subsidies which are bestowed immediately prior to a country's graduation, and which should be subject 

to CVD offset for the next 10-15 years, will continue to have trade-distorting effects but will be 

unreachable by CVD law. "80 This decision implies that subsidies bestowed in a foreign country prior 

to its "graduation" from NME status can not be offset even after graduation under US CVD laws.81 In 

other words, according to DOC, subsidies do not exist in NME countries. 

However, DOC has, at least recently, tried to make clear that it does not view that subsidies do 

not exist in NME countries, nor the US CVD law is not applicable to NMEs. In 2005, GAO 

specifically stated that: "The current Commerce policy of not applying CVDs to NME countries rests 

upon two principles advanced in 1984 and confirmed by a federal appeals court. These are that 

Commerce (1) lacks explicit authority to do so, and (2) cannot arrive at meaningful conclusions 

regarding subsidies in such countries due to government intervention in the economy. "82 The DOC did 

not agree with these conclusions and stated that: "First, there is no explicit statutory bar against 

applying the CVD law to NME countries... it is inaccurate to state that the Department does not 

79 See Sulfanilic Acid from Hungary, 67 Fed. Reg. 60,223 (Final Affirmative Countervailing 
Determination) (September 25, 2002). It is noted that in this case, DOC determined that a similar grant made in 
May 1998, i.e., 5 months after Hungary's graduation to a market economy, was countervailable. 

80 See Magnus, John R., "Growing Gains: Georgetown Steel and Subsidy Exemptions," in Harvard 
International Review (summer 2004) p. 70. 

81 Ibid., Magnus considered that this DOC decision was not altogether without precedent, but rooted in 
DOC's long-time policy of not applying CVD laws to NMEs, by quoting DOC draft CVD Rules in 1998: "It is 
important to note here our practice of not applying the CVD law to non-market economies. The Federal Circuit 
upheld this practice in Georgetown Steel Corp. v. United States .... We intend to continue to follow this practice. 
Where the Department determines that a change in status from non-market to market is warranted, subsidies 
bestowed by that country after the change in status would become subject to the CVD law." 

82 See GAO Report on Applying CVD Laws on China's 2005, p. 6. 
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currently accept CVD petitions against China. Rather, given the ruling in Georgetown Steel, the 

Department has not for some time received any CVD petitions against China ... it is not correct to 

presume that applying the CVD law to China would necessarily lead to China's graduation to market

economy status under the antidumping law. "83 Thus, it remains unclear whether the US would be 

applying its CVD laws to NMEs. The fact that ongoing attempts in the Congress to enact a law 

requiring application of CVD laws to all countries also supports this conclusion. 84 

D. The Actual Application: DOC's Preliminary Affirmative CVD Determination 

On November 21, 2006, the US DOC announced its decision to initiate a CVD investigation on 

imports of coated free sheet paper from China.85 Mindful of the complex legal and policy implications 

of this decision, the DOC explicitly stated in the announcement that the "initiation of this investigation 

will require the Department to review its long-standing policy of not applying the CVD law to non-

market economies". 86 On December 15, 2006, in the Request for public comments on the applicability 

of the CVD laws to imports from China, the DOC stated: "Given the complex legal and policy issues 

involved, the Department, therefore, invites public comments on" whether the countervailing duty law 

should now be applied to imports from China.87 As of January 15, 2007, 47 written comments from 

interested parties, including companies, trade associations, congressmen, and trade law firms, were 

submitted.88 These comments are sharply divided: some of these comments asked for the application 

of CVD laws to China's current economy while the other articulated that the US CVD law cannot be 

applied whenever China's economy is considered as an NME. 

83 Ibid, p. 44. 
84 For various attempts in the Congress, see supra note 61. 
85 See Factsheet: Commerce Initiates Countervailing Duty Investigation on Coated Free Sheet Paper 

From the People's Republic of China (November 21, 2006) (available at http://ia.ita.doc.gov/ia-highlights-and
news.html). 

86 Ibid, (emphasis added). 
87 See Request for Comment: Application of the Countervailing Duty Law to Imports from the People's 

Republic of China (December 15, 2006) (available at http://ia.ita.doc.gov/ia-highlights-and-news.html) (emphasis 
added). 

88 All of these comments are available at http://ia.ita.doc.gov/download/prc-cvd/cmts-011507/prc-cvd
cmts-index.html. 
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Perhaps, believing that the DOC did not have the legal authority to even initiate a CVD case to 

imports from China as an NME under the US law, China challenged the DOC's initiation decision to 

the CIT for lack ofjurisdiction.89 However, on March 29, 2007, the CIT dismissed China's claim. 

Also on March 29, 2007, the DOC issued its preliminary affirmative CVD determination to 

China's paper imported to the US market, putting an end to its long-standing policy of not applying the 

CVD law to NMEs. In addition to releasing the memorandum and factsheet on the preliminary 

affirmative CVD determination like what the DOC normally does in CVD cases, 90 the DOC in this 

case also conducted and released a separate memorandum on the applicability of the US CVD law to 

China's present-day economy.91 

The Georgetown Steel Applicability Memorandum attempted to compare and contrast the 

economic conditions in the so-called "Soviet-style economies" as found in the Georgetown Steel and 

those in China's present-day economy. It first re-stated the conclusion of the Georgetown Steel 

decision that ""Bounties or grants" in Soviet-style economies had no meaning because, given the 

pervasive role of NME governments in the economy in general, and those industries in particular, an 

alleged subsidy essentially involved one arm of the government giving money to another arm".92 It 

also asserted that "in an economy essentially comprised of a single entity, it made little sense to 

attempt to analyze the distribution of benefits for the purpose of applying the specificity test. "93 It then 

argued that the "current nature of China's economy does not create these obstacles" because (i) "private 

industry. now dominates many sectors of the Chinese economy, and entrepreneurship is flourishing", 

89 See US Court oflnternational Trade, Government of the People's Republic of China, Gold East Paper 
(Jiangsu) Company Limited, and Globa!Paper Solutions v. United States (Court No. 07-00010; Slip-Op 07-50; 
March 29, 2007) (available at CIT's website at http://www.cit.uscourts.gov/slip op/Slip op07/07-50.pdt). In the 
judgment, at page 2, the CIT stated that: "Plaintiffs allege that Commerce is not authorized to apply countervailing 
duty law to products from non-market economies ("NMEs")". ( emphasis added) 

90 See Coated Free Sheet Paper from the People's Republic of China: Preliminary Affirmative 
Determination dated March 29, 2007(72 FR 17484; April 9, 2007) (hereinafter refer to as "DOC Preliminary CVD 
Determination"). 

91 See Countervailing Duty Investigation of Coated Free Sheet Paper from the People's Republic of China 
- Whether the Analytical Elements of the Georgetown Steel Opinion are Applicable to China's Present Day 
Economy (March 29, 2007, hereinafter refer to as "Georgetown Steel Applicability Memorandum") (March 29, 
2007; available at http://ia.ita.doc.gov/download/prc-cfsp/CFS%20China.Georgetown%20applicability.pdt). 

92 Ibid., p. 10. 
93 Ibid., 
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(ii) "foreign trading rights have been given to over 200,000 firms", (iii) "many business entities in 

present-day China are generally free to direct most aspects of their operations, and to respond to (albeit 

limited) market forces", and (iv) the "role of central planners is vastly smaller. "94 Based on these 

findings, it concluded that "it is possible to determine whether the PRC Government has bestowed a 

benefit upon a Chinese producer (i.e., the subsidy can be identified and measured) and whether any 

such benefit is specific. "95 With this conclusion, the DOC began to apply the countervailing duty law 

to China's products regardless of China's NME economy status under the US AD law. It is noted, 

however, that while the DOC's analysis on China's present-day economy based largely on the 

information of China's economy in 2005-2006, as will be discussed below, the DOC's countervailing 

duty determination in this case was on subsidies bestowed or granted in China's economy in the period 

of2001-2005. 

The DOC preliminary affirmative CVD determination identified and measured certain types of 

countervailable subsidies bestowed to the Chinese paper industry, such as the State Key Technology 

Renovation Project Fund Program, Government Policy Lending, Income Tax Reduction Programs for 

New Foreign Invested Enterprises (FIEs), Reduced Income Tax Rates for FIEs Based on Location, 

Local Income Tax Exemption and Reduction Program for "Productive" FIEs, Value-Added Tax and 

Duty Rebates and Exemptions.96 Because of its complexities and potentially far-reaching effects, we 

will discuss in detail the DOC's analysis on Government Policy Lending subsidies or subsidies from 

loans of China's state-owned policy and commercial banks. 

94 Ibid., 
95 Ibid., 
96 See DOC Preliminary CVD Determination, pp. 35-37. The purpose of this program is to promote: (1) 

technological renovation in key industries, key enterprises, and key products; (2) facilitation of technology 
upgrade; (3) improvement of product structure; (4) improvement of quality; (5) increase of supply; (6) expansion 
of domestic demand; and (7) continuous and healthy development of the state economy. The subsidies can be in 
the forms of investment and/or loan interest grants. These grants are considered a direct transfer of funds and are 
as such specific as the program is limited to certain enterprises, i.e., large-sized state-owned enterprises and large
size state holding enterprises. The countervailable subsidy was calculated at 1.28% ad valorem to Chenming, one 
of the two respondent companies in the case. The total amount of preliminary countervailing duties is 20.35% and 
10.90% for the two compulsory respondent companies and 18.16% for all other companies. Of critical importance 
is the amount of countervailing duties calculated from the loans of China's state-owned commercial banks which 
accounts for 60 percent of the total duty of20.35% or 14.02% for one company and 3.15%for the other. 
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The DOC considered that to determine whether the program "confers countervailable subsidies" 

it must determine whether the Government of China "carries out industrial policies that encourage and 

support the growth of the paper sector through the provision of preferential loans."97 It then conducted 

the three-step analysis on subsidies from China's state-owned policy and commercial banks. First, 

DOC determined that China's government has a specific policy or program to support the forestry and 

paper industry because (i) China has the 10th Five-Year Civilian Economy and Social Development 

Plan which specifies the goal of accelerating "reform and renovation" of certain industries, including 

the "wood pulp, high quality paper and paperboard" industry, among other broad goals for socio-

economic developments; (ii) China has the 10th Five-Year Plan for the Forestry and Paper Industry 

which was developed "in order to ensure the smooth construction of our national forestry and 

papermaking integration project, . . . and for the government to play the role of macroeconomic 

readjustment and control" and specifies production targets and the amount of investment that would be 

required to realize these targets, including the provision of "appropriate financial support to the 

construction of forestry and papermaking integration in its early phase by way of infusing capital in 

cash or loans with discount"; (iii) China has the 10th Five~Year Plan in the Paper Production Industry 

which mentions a policy recommendation to realize the targets of "increased access to financial 

resources, including: I) opening essential financing channels for adjustment and development of the 

industry; 2) encouraging the opening of multilateral investment and financing channels to increase 

technological restructuring and rapid growth; and 3) providing discounted loans with special terms for 

environmental conservation projects"; and (iv) China has administrative measures such as the National 

Key Technology Renovation which outlines key areas of economic structural adjustment needed by 

enterprises, including the paper industry, to increase technology renovation, technical and industrial 

advancement.98 The DOC later concluded that the government-provided loans are specific in law 

based solely on this determination. 

97 Ibid., p. 38. 
98 Ibid., pp.38-40. 
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Second, the DOC determined that this specific development policy was carried out by the 

central and local governments of China through the provision of loans extended by state-owned policy 

and commercial banks because (i) "the near complete state ownership over these banks enables the 

Government of China to utilize state-owned commercial banks as policy instruments and, thus, to 

allocate credit in accordance with its policies, as enumerated in the Five-Year Plans"; (ii) "wholly- and 

partially-owned SOEs continue to receive a disproportionate share of credit, in line with industrial 

policy objectives to maintain a central role for the state-owned sector of the economy"; (iii) "the 

continued significant government involvement in the PRC's banking sector reflects an assumption that 

the state, not markets, should determine the growth sectors or individual companies that deserve access 

to credit"; and (iv) the paper companies also implemented the Five-Year Plans. 99 Based on this 

determination, DOC concluded that loans from Chinese policy banks and state-owned commercial 

banks ("SOCBs") are government-provided loans. In other words, these loans are subsidies if they 

were provided on terms more favorable than those available in the market. 

Third, to determine whether these government~provided loans are subsidies and to calculate the 

benefit thereof, DOC used a "surrogate benchmark" interest rate which is a simple average of national 

interest rates of a basket of 37 countries having comparable gross national incomes with China's. 100 

Based on this surrogate benchmark interest rate of 13.147%, DOC determined that these government-

provided loans are subsidies and the countervailable benefit is calculated at 3.15% and 14.02% ad 

valorem for the two investigated companies. It is noted that, as will be discussed below, Canada, in a 

CVD case against China's products in 2004, did not find loans from Chinese SOCBs constitute 

subsidies because the interest rates of these loans were even higher than those of comparable loans in 

Hong Kong as a market-based economy. In disregarding China's prevailing interest rates, the US DOC 

stated that "the Government of China plays a predominant role in the banking sector resulting in 

significant distortions that render the lending rates in the PRC unsuitable as market benchmarks." 101 

99 Ibid., pp. 41-45. 
JOO Ibid., pp. 26-28. 
101 Ibid., p. 11. 
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The continued government ownership of virtually all of the banking sector, together with the 

operational and functional problems of Chinese SOCBs, is among the most critical reasons establishing 

the predominant role of the government that leads to the distorted lending rates in China's economy. 102 

The DOC's specific mention on the similarity between the predominant role of China's Government in 

the Chinese banking sector and lending rates market and that of Canada's Government in the Canadian 

lumber market is very interesting and suggests at least three critical implications. 103 First, the US will 

continue disregarding the prevailing interest rates in China's financial market and using surrogate 

benchmarks to identify and measure potential loan-related subsidies. Second, this policy may also be 

applied equally to other sectors in China's economy where the US believes that China's Government 

plays a predominant role that results in significant distortions in the marketplace. And thirdly, this 

policy may be applied for long. 

The forgoing analysis suggests that the US possess a considerable level of discretion in 

applying its CVD law to discipline subsidies in China as an NME. While, as will be discussed in 

Chapter 5 infra, we view that it is always possible to detect and discipline subsidies in transition 

economies, such as China's present-day economy, the US determination of the specificity and 

surrogate benchmark is too broad. There seems a big gap between the specificity nature of China's 

desire and plans to develop its paper industry, and also many other key industries and sectors, as 

reflected in its five-year development plans, and the specificity, under the US CVD law and/or WTO 

laws, of the loans of the SOCBs. The selected surrogate benchmark also seems to depart completely 

from China's economic conditions. 

102 Ibid., pp. 12-15. China has the highest level of state ownership of banks of any major economy in the 
world. The four largest SOCBs represent over 50% of the formal sector's assets and deposits. Small-state-owned 
credit institutions account for 9-10% of the banking assets. Foreign banks account for about 2%. Joint-stock 
banks account for about 13%. China continues to control the vast majority of financial intermediation in the 
banking sector. 

103 
Ibid., pp. 11 and 15-16. The more than 20 year history of the ongoing US-Canada dispute over 

softwood lumber subsidization largely results from Canadian public ownership of forest land. Because of this 
public ownership, the US disregarded all prevailing private prices of lumber in Canada's market and used the 
prices in certain US bordering states instead to identify and measure subsidies to lumber industry in Canada. 
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II. Recent Application of Canada's CVD Laws 

While the US has never reached any final determination in a CVD case against an NME, 

Canada has completed three CVD cases against imports from China in 2004 and 2005. 104 To date, 

Canada is the only WTO Member who applies its CVD laws on imports from China. It is important to 

remember that differences may exist in the national CVD laws of WTO Members, although all national 

CVD laws are presumably consistent with WTO laws on subsidies and countervailing duties. 

Therefore, it is logical to examine the differences among the CVD laws in Canada and the US, and 

how Canada's CVD law has been applied in these cases against China. 

Under Canadian CVD law, the definition of a subsidy is much like Article 1 of the SCM 

Agreement. 105 Canadian law states that a subsidy is countervailable if it is specific. 106 It also states 

that a countervailing duty shall be imposed, in an amount equal to the amount of subsidy on the goods 

in question, if injury to domestic industry is found. 107 In cases where the government of the exporting 

country has a monopoly, or substantial monopoly, of its export trade, or if domestic prices are 

substantially determined by the government, investigating authorities may use third country market 

104 Canada Border Services Agencies, ("CBSA") Statement of Reasons: Outdoor Barbeques Originating in 
or Exported from the People's Republic of China, CVD/102 (Ottawa, Dec. 3, 2004) (Hereinafter referred to as 
"Outdoor Barbeques"); Statement of Reasons: Certain Carbon Steel and Stainless Steel Fasteners Originating in 
or Exported from the People's Republic of China, CVD/103 (Ottawa, Dec. 24, 2004) (Hereinafter referred to as 
"Fasteners"); Statement of Reasons: Certain Laminate Flooring Originating in or Exported from the People's 
Republic of China, CVD/104 (Ottawa, June 1, 2005) (Hereinafter referred to as "Laminate Flooring"). Canada 
initiated a new CVD case on China's import in 2006. 

105 A subsidy exists if there is a financial contribution by a government of a country other than Canada 
that confers a benefit on persons engaged in the production, manufacture, growth, processing, purchase, 
distribution, transportation, sale, export or import of goods. A financial contribution exists where: a) practices of 
the government involve the direct transfer of funds or liabilities or the contingent transfer of funds or liabilities; b) 
amounts that would otherwise be owing and due to the government are exempted or deducted or amounts that are 
owing and due to the government are forgiven or not collected; c) the government provides goods or services, 
other than general governmental infrastructure, or purchases goods; d) the government permits or directs a non
governmental body to do anything referred to in any of paragraphs (a) to (c) where the right or obligation to do the 
thing is normally vested in the government and the manner in which the non-governmental body does the thing 
does not differ in a meaningful way from the manner in which the government would do it; or (e) any form of 
income or price support within the meaning of Article XVI of the GATT 1994. See Special Imports Measures Act, 
("SIMA") R.S. 1985, c. S-15. 

106 A subsidy is specific where it is: (a) limited, pursuant to an instrument or document referred to in 
paragraph (7. l)(b), to a particular enterprise within the jurisdiction of the authority that is granting the subsidy; or 
(b) a prohibited subsidy. A subsidy may be found either de jure or de facto specific." See SIMA Subsections 7.2 
and 7.3. 

107 See SIMA Subsection 3(1). 
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prices for identification and measurement of subsidy values. 108 Although China is designated as a 

country in which domestic prices are substantially determined by the government, 109 Canadian 

authorities did not presume this designation, rather they made this determination on a case-by-case 

basis during the investigation. 110 

Although both the complainants and the Canadian Border Services Agency (CBSA) made clear 

that they faced difficulties in collecting information with regard to potential subsidies granted by the 

Government of China ("GOC''), 111 they were able to list alleged programs, which are largely similar, in 

all 3 cases. The alleged programs included: (1) Special economic zone incentives; (2) grants provided 

for export performance; (3) preferential loans; (4) loan guarantees by the government of China; (5) 

income tax credits, refunds and exemptions; (6) relief from duties and taxes on inputs; (7) reductions in 

land use fees; and (8) provision of goods and services by state-owned enterprises. 112 In addition, the 

complainants asked about the nature of land-use rights, land payments and artificial exchange rates, all 

of which were examined by the CBSA. 113 As the determination of the subsidy amount, with respect to 

tax incentives or grants, would not be so difficult provided that the information is available, this 

section will focus on how the CBSA determined the subsidy amount regarding preferential loans, land-

use rights, provision of goods and/or services from SO Es and an artificial exchange rate. 

With respect to preferential loans, doubtful of market benchmarks on interest rates in China, the 

CBSA compared the interest rates provided by the People's Bank of China (which ranged from 5.04% 

to 5.76%) to those provided by non-state owned or controlled banks in Hong Kong, China (which was 

108 SIMA, Subsections 20(1)(a) and (b). 
109 Changho Sohn, "Treatment of Non-market Economy Countries under the World Trade Organization 

Anti-dumping Regime," in Journal of World Trade 39(4) (2005) footnote 82 (also stating that in the Chinese fuel 
tank case, the Canadian authority ignored the NME issue and treated China as a market economy). 

110 Their practice has been such that others assumed that Canada does not differentiate between market and 
nonmarket economy countries in countervailing duty actions. See GAO Report on Applying CVD Laws on 
China's 2005, footnote 36. 

111 The difficulties are mainly attributed to the fact that China has not provided a full notification to the 
WTO Committee on SCM, as required under SCM Agreement Article 25 and GATT 1994 Article XVI. See 
Outdoors Barbeques, para. 64; Fasteners, para. 53; Laminate Flooring, para. 83. 

112 Outdoor Barbeques, para. 65; Fasteners, para. 69; Laminate Flooring, para. 84. 
113 E.g., Laminate Flooring, paras. 96 and 105-110. 
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5%), during the period of investigation. 114 Since the interest rates provided by China's state-owned 

banks were higher than those offered by market-operated banks, the CBSA concluded that none of the 

exporters received preferential loans. 115 It is noted, however, that CBSA was unable to determine 

whether any potential benefits were available to exporters of fasteners nor whether any of these 

potential benefits were actionable because the "GOC did not respond to requests for the details of the 

program(s) through which these loans appeared to be obtained, nor did it provide the legislation related 

to these program(s)." 116 

As private ownership of land is generally not permitted in China, land-use related payments 

(e.g., land-use transfer charges and land-rental fees) presented a potential subsidy issue. In Outdoor 

Barbeques, since exporters sub-leased land from real estate development companies and these leases 

were negotiated under normal market conditions, without government influence, the CBSA found no 

financial benefits to exporters. 117 In Laminate Flooring, the CBSA did not find any subsidy, although 

it did note that firms must pay a land-use transfer charge as well as an annual land usage charge. 118 In 

Fasteners, the CBSA was unable to gather sufficient information on reductions or refunds of land-

related fees to determine whether any of these potential benefits were actionable. 119 

Under Canada's laws, goods or services provided by a government confer a benefit when they 

are provided at less than the fair market value of the goods or services in the territory of the providing 

government. 120 In the case of utilities provided by SOEs, the CBSA has not considered whether the 

price charged for utilities is less than the fair market value of utilities had they been provided under 

competitive market conditions. However, the CBSA determined that, since rates charged to exporters 

are similar to those charged to all industrial users, any subsidy that may exist as a result of the 

provision of services would be generally available and, therefore, would not constitute a specific 

114 Outdoors Barbeques, para. 84. 
115 Ibid, paras. 84-85. 
116 Fasteners, Appendix 5. 
117 It is noted that the CBSA did not look at the land-use transactions between the real estate development 

companies and the government. Outdoors Barbeques, paras. 96-99. 
118 Laminate Flooring, para. 96. 
119 Fasteners, Appendix 5. 
120 Outdoors Barbeques, para. 100. Laminate Flooring, para. 106 
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subsidy. 121 While the CBSA decided that all industrial users cannot be considered as a "certain 

enterprise or industry", it determined that either a portion of foreign invested enterprises, such as those 

invested in industries and sectors where foreign investment is encouraged by China or those invested 

in special economic zones or regions, or all foreign invested enterprises in China as a whole could be 

considered as a "certain enterprise or industry" or "specific" under Canadian CVD law. 122 

The CBSA was unable to make a determination on the provision of goods since no 

corroborating documentation was provided to support the separation between government and SOEs, 

even though the GOC stated that it maintained no operational control of SOEs and therefore had no 

means of influencing pricing or even providing any information. 123 

In addition, the CBSA rejected the allegation that China's maintenance of an artificial exchange 

rate with the US dollar is a de facto export subsidy. 124 The CBSA did accept that the provision of, 

and/or the conversion of, foreign currency at a fixed rate would be considered a financial contribution 

and a service provided by the government of China, or by bodies entrusted. However, the maintenance 

of China's fixed exchange rate system would constitute "general governmental infrastructure". The 

CBSA is not convinced that the rate of exchange per se would be considered as conferring a benefit. 

Rather, the price charged by the government in providing the actual currency conversion service would 

determine the benefit. The complainant did not demonstrate that the granting of the subsidy was 

contingent, in whole or in part, on export performance. 

In summary, the CBSA was able to gather data and determine the subsidy amount in two of the 

three cases: Outdoor Barbeques and Laminate. 125 Due to a lack of sufficient information, the CBSA 

was unable to determine the existence and/or amount of subsidy in Fastener, and, as a result, the case 

was completed using "the best information available." The countervailing duty in Fastener was 

31.53%, which was the cost for raw materials and processing calculated by using available information 

121 Ibid., 
122 Laminate Flooring, paras. 91-92 and Appendix 3. 
123 Fasteners, Appendix 5. 
124 Laminate Flooring, paras. 105-110. 
125 

In Outdoor Barbeques, the amount of subsidy was 1.7% and thus less than de minimis amount. In 
Laminate Flooring, the amount of subsidy was determined ranging from 0.0% to 5.3%. 
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and subtracting the average export price, and was more than ten times higher than the amount found in 

the other two cases. 126 

III. Concluding Remarks 

The forgoing analysis reveals some important conceptual and practical difficulties in detecting 

and disciplining subsidies in NMEs. These difficulties began with, but not limited to, the definition 

and meaning of subsidization. Because actual prices and costs can not be determined, in free market 

terms, as a result of government intervention, in NMEs, there were also difficulties in identifying and 

measuring potential subsidies. Still controversial is whether US CVD law should only detect and 

discipline "preferential treatment" 127 or whether it should go further to detect and discipline subsidies 

embedded in an NME' s normal or average price levels. 128 The benchmark approach is found to be 

necessary due to the level of government intervention in pricing and production. 129 Unfortunately, no 

agreement has been reached as to what benchmark to use and how to arrive at such benchmark, despite 

intense discussion and practical application in AD proceedings. 130 Some even suggested that the 

126 Fasteners, paras. 83-84. 
127 It has been demonstrated that to detect and discipline "preferential treatment" would not be so difficult. 

See e.g., Wang (US Trade Laws Concerning NMEs Revisited for Fairness and Consistency 1996) p. 598 (stating 
that "Clearly, an NME government can show preference to certain industries, and thus specific subsidies can 
exist."); Alford (An Examination of the Application of AD and CVD Laws of the US to NME Nations 1987) p. 
117 ( concluding that "Even if one accepts the Commerce Department's view that nonmarket economies differ 
from market economies for purposes of applying our countervailing duty laws, one need not share the 
Department's despair about the technical impossibility of separating routine from extraordinary government 
support in a nonmarket economy.") For a comprehensive analysis of "selective treatment" in identifying and 
quantifying subsidies, see Holmer, Haggerty and Hunter (Identifying and Measuring Subsidies 1984). 

128 Lantz (The Search for Consistency: Treatment ofNMEs in Transition 1995) pp. 1022-29 (stating that 
"the concept of "preferential treatment" within an NME as the basis for countervailing requires closer scrutiny. 
Since this view fails to detect all subsidies embedded in an NME's normal or average price levels. As such an 
industry or a group thereof could be the beneficiary of government involvement in setting the economy's normal 
or average price levels without incurring CVD liability. To identify such a countervailable subsidy, it would be 
necessary to find a second level of government preference for that group or industry beyond that normally found 
throughout the economy.) 

129 Prof. Jackson observed that "There is no easy solution, and some sort of benchmark approach may be 
the "least worst" solution to the problem, at least if the benchmark is chosen with great care. Jackson (State 
Trading and NMEs 1989) 

130 The "artificial benchmark" and "surrogate benchmark" were discussed. The "artificial benchmark" was 
discussed as part of the "Artificial Pricing Proposal," led by Senator John Heinz which could be calculated based 
on (i) the lowest average import price of similar product from imported from market economy countries; (ii) the 
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"surrogate benchmark," which has been widely used in AD proceedings, is too problematic to be used 

in CVD proceedings, 131 and that the exclusive use of "flexible safeguard measures" 132 and/or NME AD 

remedies 133 would be better alternative remedies to approach differences between the US economy and 

certain NMEs. 

Although each incumbent WTO Member may have different approaches to these difficulties, 

each Member has a considerable level of discretion in its CVD application to detect and discipline 

subsidies in NMEs. Members may decide not to apply its CVD laws to NMEs. For a long time, it was 

submitted that NME status implies that a subsidy cannot exist and countervailing duty investigations 

cannot be initiated. 134 This was certainly the case in the US and all around the world before <;:anada 

first applied its CVD law to China's products in 2004 and the US first preliminarily applied its CVD 

law to China's paper on March 29, 2007. Members, however, very recently, changed this practice and 

started applying their CVD laws. In doing so, they employed very different methodologies in 

identifying and measuring potential subsidies that led to very different and sometimes even opposite 

average price thereof; and (iii) the average import price of the largest volume market economy exporter of a like 
product. While the supporters argued that this is the best possible method of regulating imports from NMEs 
because of the impossibility of determining costs and prices, it was defeated in Congress mainly on the grounds of 
discriminatory and difficult, if not impossible, comparisons. For a more comprehensive analysis, see Corr (The 
NME Import Regulation Dilemma 1987) (proposing an amended Section 406 to deal exclusively with imports 
from NMEs). For a discussion of the "surrogate benchmark," see Lantz (The Search for Consistency: Treatment 
ofNMEs in Transition 1995) pp. 1072-73. 

131 See e.g., Alford (An Examination of the Application of AD and CVD Laws of the US to NME Nations 
1987) pp. 418-424 (arguing that "The procedures suggested for quantification of subsidies in nonmarket 
economies do not fully take into account the fundamental differences in economic structure between these systems 
and more familiar market systems. These procedures have proved unsatisfactory in AD cases; they should not be 
applied in countervailing proceedings.") 

132 See e.g., Jackson (State Trading and NMEs 1989) (stating that "To a certain extent, Section 406 is 
partly based on a recognition of the difficulty of applying normal unfair trade laws, such as antidumping and 
countervailing duties, in the case ofnonmarket economies."); Corr (The NME Import Regulation Dilemma 1987) 
(proposing an amended Section _406 to deal exclusively with imports from NMEs); Spak, Gregory J., "Georgetown 
Steel Corp. v. United States: Applying the Countervailing Duty Law to Imports from Nonmarket Economy 
Countries," in 18 Law & Policy Int'! Bus. 313, (1986) (discussing the use of section 406 as an alternative to 
applying countervailing duty laws to NMEs); Eid (The Effect of Georgetown Steel on NME Imports 1988) 
(arguing for a modified section 406 to provide the remedy for injuries to US industries) 

133 Wang (US Trade Laws Concerning NMEs Revisited for Fairness and Consistency 1996) (proposing 
that AD and safeguard laws could be better used to interface between the US economy and other NMEs. Of these, 

, the AD would be preferred if the surrogate benchmark is modified. Because the use of section 406 would 
disregard the price and may lead to discretion although the fiction of price discrimination is abandoned). 

134 GAO implied that the Commerce currently does not apply CVDs to NME countries. See GAO Report 
on Applying CVD Laws on China's 2005. The European Community (EC) followed the US practice and tacitly 
implied that countervailing duty investigations are not to be initiated against countries that are on the EC "NME" 
list. See Poloueklov (NME and WTO Accession 2002) pp. 23 and 25. 
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results. Our analysis above shows that loans from Chinese SOCBs may not be subsidies or even if 

they are subsidies they may not be specific under Canadian CVD law and practice. On the contrary, 

under the US DOC methodologies as applied its preliminary CVD affirmative determination on 

China's paper, all loans from Chinese SOCBs to key Chinese industries are specific and 

countervailable subsidies. Indeed, these subsidies alone would account for a very large portion of the 

final countervailing duties. It is quite certain that the US DOC may extend these methodologies to 

other types of potential subsidies in China's economy where the Chinese government plays a 

predominant role such as energy and land-use-rights. 

The DOC's arguments and determinations on subsidies from loans of China's stated-owned 

commercial banks are based on the transition-nature features of China's present-day economy, such as 

economic planning, government ownership, lack of transparency and government intervention. If 

these preliminary determinations were final, which we will know by the end of June 2007 when the 

DOC was scheduled to issue its final determination, they will very likely encourage more CVD cases 

against China and other transition economies, most particularly Vietnam. For the reasons discussed in 

this paper, these determinations or even the possibilities of these determinations, will result in adverse 

effects to China's, and also Vietnam's, WTO participation, ongoing and future WTO accession and 

participation of transition economies as · well as the sustainable development of the WTO as an 

international institution as a whole. 

Timing is another very important element in our discussion in this chapter and needs to be 

carefully considered in analyzing the debate and outcomes of WTO accession negotiations and 

implementation of transition economies, most particularly China and Vietnam. As the terms of WTO 

accession for China were finalized long before the first application of CVD laws to China's 

products, 135 the DOC analysis on the application of US CVD laws to NMEs should not be considered 

135 Most of the critical terms of China's WTO accession on subsidies were concluded in 1999 when the 
bilateral agreement on China's WTO accession between the U.S. and China was reached. All the terms of China's 
WTO accession were finalized in December 2001 when China became a WTO Member. 
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as deliberately seen at the time of negotiations of China's WTO terms of accession. 136 This conclusion 

is also true regarding Vietnam's WTO accession negotiations which concluded in 2006. Even though 

Canada first applied its CVD law to China's products in 2004, Canada's approach is very much 

different from that of the US DOC, and most importantly the US, but not Canada, is the most active 

user of countervailing duty measures among WTO Members, and the US CVD law and practice are 

more developed. 

The analysis in this chapter also suggests that countervailing duty laws might be applicable to 

detect and discipline subsidies in any economic settings in which firms are financially independent, 

profit-oriented, and make decisions based upon market signals. The availability of and accessibility to 

the information and data on how firms operate and how governments support them are critical for such 

application. 

136 It is noted that this conclusion is true only to the political and legal practice and also academic 
discussion as dominantly existed and well observed globally during the WTO accession negotiations of China. 
However, as will be discussed in Chapters 5 and 6, infra, the author expresses a different opinion based on an 
intensive analysis of the WTO laws on subsidies and the conditions in transition economies. The non-applicability 
of the US CVD laws in recent years, most particularly before and during the intensive negotiations of China's 
WTO accession on subsidy-related issues, is a biased policy and practice to afford leverages and protectionisms in 
favor of the US and other incumbent WTO Members. 
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Chapter 5: 

WTO Accession for Transition Economies and Arguments for the Application of 

Buffering Mechanisms 

This Chapter examines the theoretical and practical application of WTO rules on subsidies to 

discipline subsidization in transition economies in their WTO accession. It starts with an exploration 

of the market conditions in centrally-planned and transition economies. By comparing and contrasting 

the key features in these types of economic settings, it finds that subsidization increasingly gains 

meaning in transition economies. The country-specific factors, particularly achievements accorded in 

market-oriented reforms, are key to determine whether WTO laws on subsidies may be, and to what 

extent, effectively applicable. It then identifies and rebuts the claims on inadequate legal treatments of 

the WTO laws on subsidies in addressing subsidization problems in transition economies. After the 

explanations of the needs and constraints of the "buffering mechanism," it examines how the 

"buffering mechanism" has been formulated and applied in various case studies, with special focus on 

China's WTO accession. 

I. Transition Economies 

A. The Concepts of "NME" and "Transition Economy" 

Perhaps the problem associated with the international economic integration of transition 

economies partly started with the use of many related concepts without clear definitions and/or 

clarifications of their relations. 1 Surprisingly, the concept of "transition economy" is not yet legally 

1 See e.g., Alford (An Examination of the Application of AD and CVD Laws of the US to NME Nations 
1987) footnote 9 (discussing that the US has not been entirely consistent in its terminology. Terms often used 
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recognized. A transition economy is often referred to as an NME, despite the fact that there exist 

substantial differences between these two concepts. 2 In this part, we will try to somehow clarify many 

different but related concepts to pave the way for our discussions on the difference between "centrally-

planned" and "transition" economies. There are three types of standards, i.e., "state-trading," "free 

market," and "national definition of NME," that would be used to relate various terms which have 

simply been named by the one-size-fit-all resonated concept of"NME." 

In international trade, the legal term "state-trading" was used in GATT 1947 and its formerly 

designed principal organization, the International Trade Organization. GATT 1947 Article XVII, 

entitled "State Trading Enterprises," implies that there exist fundamental differences between "state 

trading enterprises" and "free market enterprises." Consequently, if all, or substantially all, enterprises 

in an economy are considered state-trading, then that economy could be designated as "state trading" 

economy or country. The term is then widely used to refer to countries whose foreign trade is 

conducted exclusively or predominantly by governmentally owned or controlled enterprises. These 

state trading countries are then often referred to as "nonmarket economy" countries."3 To relate these 

two terms, Prof. Jackson opined that "... if an entire economy is based primarily on state trading 

principles, such that we would call it a "nonmarket economy. "4 In other words, it is the level of the 

state-trading in a certain economy that is used as a criterion to name such an economy as a "state-

trading" or "nonmarket" economy. However, as state trading may be practiced (i) exclusively or 

concurrently with domestic, private traders, or (ii) narrowly (e.g., in a particular product-line or 

include "state-controlled economy" and "non-state-controlled economy"; "market economy" and "nonmarket 
economy"; "countries dominated or controlled by communism." But no effort was made to relate them.) 

2 Poloueklov observed that "the term "NME" has its peculiar genesis. In the post-war period, while 
addressing the non-market phenomenon, both official documents and economic writings employed the term "state
trading countries". Apparently this was due to an overwhelming role that the state played in foreign trade of a 
group of countries ... Following a progressive liberalization of foreign trade relations ... there emerged a term 
"centrally planned economies" that has; to a large extent, superseded the previous ohe ... With the start of 
profound market reforms in nearly all centrally planned economies in the late 1980s-early 1990s, this phenomenon 
became universally known as "transition to a market economy". However, along with the rather definite notion of 
"transition countries" the term "non-market economies", has been used and this appears to have a philosophical 
connotation, rather than economic or legal." See Poloueklov (Nl'vffi and WTO Accession 2002) p. 4. 

3 See Ianni (The State Trading: Its Nature and International Treatment 1983). 
4 Jackson (State Trading and NMEs 1989). 
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geographic sector) or extensively, the appellation "state trading country" is widely used but has no 

specific meaning. 5 

Based on the functioning levels of market forces in an economy, one can categorize all 

economies into two groups: "market" and "nonmarket" economies.6 A market economy is one in 

which all or substantially all, economic factors and decisions are mandated by market principles, and 

thereby, prices would be determined by th~ market force$ of supply and demand. The government 

would not intervene in the private market place. However, no economy is a perfect market economy 

under this definition. 7 Rather, a particular economy will find itself in the middle of the spectrum of 

more or less market-oriented. 8 On the contrary, in a "nonmarket" economy, the government, rather 

than the free market forces, determines prices and production as well as distribution of goods and 

services. 9 The Ad Article VI of GATT would provide the clearest definition of such an economy, 

which "has a complete or substantially complete monopoly of its trade and where all domestic prices 

are fixed by the State." The use of the terms "complete or substantially complete" and "all" signifies 

that such standards are very high, and indeed, as analyzed below, could only be met by a true centrally-

planned economy. In reality, the distinction between market and nonmarket economy is relatively 

loose since some possess features of both "nonmarket" and "market" economies, and there is no 

5 See Ianni (The State Trading: Its Nature and International Treatment 1983). 
6 E.g., UNCTAD's Glossary of Customs Terms defines a "market economy" as "A national economy of a 

country that relies heavily upon market forces to determine levels of production, consumption, investment and 
savings without government intervention" and a "nonmarket economy" as "A national economy in which the 
government seeks to determine economic activity largely through a mechanism of central planning, as in the 
former Soviet Union, in contrast to a market economy which depends heavily upon market forces to allocate 
productive resources. In a "non-market" economy, production targets, prices, costs, investment allocations, raw 
materials, labor, international trade and most other economic aggregates are manipulated within a national 
economic plan drawn up by a central planning authority; hence, the public sector makes the major decisions 
affecting demand and supply within the national economy." Available at 
http://www.asycuda.org/cuglossa.asp?term=market+economy. 

7 E.g., Alford submitted that "there are no major segments of any national economy here or abroad 
operating as pure markets, wholly responsive only to supply and demand. Nor have there ever been any, for that 
matter, either at the time Smith wrote or at any point prior to or since then." See Alford (An Examination of the 
Application of AD and CVD Laws of the US to NME Nations 1987) p. 108. 

8 Jackson (World Trading System 1989) p. 286. 
9 See e.g., Ianni (The State Trading: Its Nature and International Treatment 1983); Horlick and Schuman 

defined as an economy where "ultimate prices and costs ... reflect political, economic, or bureaucratic factors that 
rather than local supply and demand." Horlick and Schuman (NME Trade and US AD/CVD Laws 1984) p. 108. 
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economy where prices are determined only by market principles of supplies and demands. 10 Some 

countries would argue that "they have a substantial portion of their economies that operate under 

market and price oriented systems, and that since the trend is more on that direction, they should not be 

branded with the label "nonmarket.""11 Even in so-called "market" economies, such as those in 

Europe, a very large proportion of the economic resources may be owned and controlled by 

government, either through state trading. enterprises or directly government-owned industrial 

complexes. 12 Because of this blurred distinction, one has attempted to trace the origin of the legal term 

"NME," and found that this concept in international trade expresses a fundamental distinction between 

the two different political and economic systems, capitalism and communism, and reflects ideas in the 

US and W estem Europe about different types of economies and how they could and should be dealt 

with by trade laws, both at the national and international levels. 13 Thus, the term may not have been 

used for just economic reasons. The "differences among markets are ones of degree rather than of 

kind, reflecting different decisions that different countries make about fundamental issues of political, 

economic, and social organization." 14 

The fact that most, if not all, NMEs were not GATT Contracting Parties, 15 enabled the US and 

other market economy countries to develop their own criteria of market economy for the purposes of 

applying their own trade laws on imports from these countries. However, these criteria are not all 

similar, and the determination is at their own discretion, without any internationally legal binding 

10 Alford argued that the distinction between market and nonmarket economy is only fiction, partly 
because "all national governments act in a host of ways to define and order their markets, and that if a sharp and 
legally consequential line is to be drawn between market and nonmarket economies, there is a need to articulate 
why governmental action is acceptable in some contexts and not in others." See Alford (An Examination of the 
Application of AD and CVD Laws of the US to NME Nations 1987) p. 99. See also Ianni (The State Trading: Its 
Nature and International Treatment 1983) footnote 20. 

11 Jackson (State Trading and NMEs 1989). E.g., in 1975, the Hungarian economy fell between these two 
categories. See Reuland, "GATT and State-Trading Countries," in 9 Journal of World Trade Law 318, (1975) pp. 
329-338. 

12 Jackson (State Trading and NMEs 1989) referring to Kostecki, M., East-West Trade and the GATT 
System (1979) pp. 43-52. 

13 Snyder (Origins ofNME 2001). 
14 Alford (An Examination of the Application of AD and CVD Laws of the US to NME Nations 1987) p. 

109. 
15 In addition to Czechslovakia who was GATT original member, only three countries of Poland, Romania 

and Hungary were GATT members. See Annex I: 1 for more detailed information. 
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constraint. 16 Under the US law, an NME country is defined as "any foreign country that the 

administering authority determines does not operate on market principles of cost or pricing structures, 

so that sales of merchandise in such country do not reflect the fair value of the merchandise." 17 Such 

determination may be made with respect to any foreign country at any time, and shall remain in effect 

until revoked by the administering authority. 18 Such determination is not subject to judicial review, 19 

and thus the DOC has full discretion in determining whether or not a foreign country is an NME.20 

Therefore, it is possible that DOC may grant a market economy status to a country which does not 

have a market economy, while at the same time refusing to recognize a market economy even if it is 

one.21 

The term "transition economy," though widely used in academic writings, 22 is not yet legally 

recognized, in both national and international trade laws.23 The only related provision one may find is 

16 See e.g., Poloueklov (NME and WTO Accession 2002) pp. 16-25 (compiling a table for comparison of 
criteria for qualifying as a "market economy" country under national laws of the US, EC, Mexico and Malaysia 
and discussing the discretion in applying the criteria of these countries). 

17 19 U.S.C. § 1677(18)(A). 
18 19 U.S.C. § 1677(18)(C). 
19 19 U.S.C. § 1677(18)(D). 
20 In making the determination or revoking such determination, the DOC is only legally bound by the 

loosely defined standards, including: "(i) the extent to which the currency of the foreign country is convertible into 
the currency of other country, (ii) the extent to which wage rates in the foreign country are determined by free 
bargaining between labor and management, (iii) the extent to which joint ventures or other investments by firms of 
other foreign countries are permitted in the foreign country, (iv) the extent to government ownership or control of 
the means of production, (v) the extent of government control over the allocation of resources and over the price 
and output decisions of enterprises, and (vi) such other factors as the administering authority considers 
appropriate." 19 U.S.C. § 1677(18)(B) 

21 Wang (US Trade Laws Concerning NMEs Revisited for Fairness and Consistency 1996) p. 613-15. 
Perhaps the most extreme case that shows how discretion a WTO Member has made on its decision to grant 
market economy or nor is Russia v. China. While Russia was granted market economy status by both the US and 
EC, and China was not, no one seems satisfied that Russia has made more progress in market reform than China. 
Indeed, the opposite is observed. One submitted that the private sector in China has successfully lobbied the 
government to not deviate too far from market principles, but in Russia there seemed a lack of a market-oriented 
private sector. See Regal (Russia in the WTO 2004). 

22 
See e.g., Mina, George and Perkins, Frances, "China's Transitional Economy - Between Plan and 

Market," Briefing Paper Series No. 5, Department of Foreign Affairs and Trade of Australia, July 1997; Laroski, 
Joseph A., "NMEs: A Love Story Nonmarket and Market Economy Status Under US Antidumping Law," in 30 
Law & Pol'y Int'! Bus. 369 (1999); Qin (WTO Regulation of SOEs-A Critical Appraisal of China Accession 
Protocol 2004) p. 914 (defining a transition economy is an economy in the process of transformation from a 
centrally-planned into a market-based system). 

23 It is noted that the Clinton Administration did try to create a special category for economies in transition 
under US unfair trade laws while the Congress considered the URAA. An economy transition was defined as those 
countries instituting a right to private property and establishing a mechanism for privatizing SOEs. However, such 
proposal was dropped. For a more comprehensive analysis of this proposal see Lantz (The Search for Consistency: 
Treatment ofNMEs in Transition 1995). 
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in Article 29 .1 of the SCM Agreement, which recognizes the status of a Member "in the process of 

transformation from a centrally-planned into a market, free-enterprise economy." [ emphasis added] 

We would thus be able to name such a Member's economy as a transition economy, signifying that the 

critical features found in a true centrally-planned economy are being changed toward market-oriented. 

We now turn to examine the key features in a centrally-planned economy and how such features 

change during the process of transformation or transition towards a market-oriented one. As will be 

demonstrated below, a centrally-planned economy could be referred to as "NME," or "state-trading 

economy," or "controlled economy country," or "communist controlled or dominated economy 

country. "24 A transition economy is referred to any economy in the process of transformation from a 

centrally-planned into a market, free-enterprise economy.25 

B. Centrally-planned economies 

The "goal of economic efficiency, as defined in a market system, is unknown in a centrally-

planned economy".26 Profitability and efficiency in a market sense cannot be directly measured. 27 

24 Murrell and Wang define a communist economy in terms of its fundamental feature: the dominance of 
the state sector guaranteed both by favorable resource allocation and by systemic legal restrictions on private 
ownership. Once the major legal restrictions to.the development of the private sector are abolished, an economy is 
no longer communist and has started its transition. See Lantz (The Search for Consistency: Treatment ofNMEs in 
Transition 1995) footnote 174 referring to Murrell, Peter, and Wang Yijiang, "When Privatization Should Be 
Delayed: The Effect of Communist Legacies on Organizational and Institutional Reforms," in 17 J. Comp. Econ. 
385 (1993) p. 386. 

25 One may consider a transition economy any economies in the spectrum from "GATT Ad Article VI" to 
"market economy" recognized by the US. Because (i) the GATT Ad Article VI legally defined a very strict 
standard of an NME, on the one extreme; and (ii) one economy is always considered a "market economy" after it 
is recognized by the US, as a matter of fact. However, in this paper, we tend to refer to an economy which has 
made a substantial transformation progress towards a market economy, or closer to the US's recognition pillar on 
the spectrum. Accordingly, it refers mainly to those NMEs which are already included in the WTO or have made a 
substantial progress on WTO accession. See the Annex I for a List of transition economies which are already 
WTO Members or at various stages ofWTO accession. 

26 Marcus asserted that "the goal of economic efficiency, as defined in a market system, is unknown in a 
nonmarket economy, which premises production decisions on political and social considerations." Marcus (An 
Argument for Freer Trade: NME Problem 1985) p. 416 also referring to Smith, "The Treatment of Products from 
State-Controlled Economies Under the United States Anti dumping Law," in 1 Mich. Y. B. Int 'l Legal Stud. 249 
(1979) pp. 250-251. 

27 See GAO Report 1981 (describing an NME as where (i) resources are allocated through economic plans 
(i.e., company X should produce Y amount .of product Z); (ii) domestic prices are set by central planning 
authorities (i.e., prices are generally divorced from world prices, and are, therefore, "irrational" in a market sense); 
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There was virtually no private market, and thus no competition on prices and quality in the centrally-

planned economies. The "central plan" was the principal device for allocating inputs and outputs, with 

prices fixed and regulated. 28 Enterprises, if one may call the production entities so, 29 may appear either 

profitable or unprofitable merely because their products are priced very high or very low. 30 The 

information on pricing policies as well as the financial data of enterprises is usually not made public.31 

Furthermore, the amount and prices of imports and exports are also determined by the central 

economic plan. 32 

In a centrally planned economy, state ownership of all means of production was made a 

prerequisite policy. As a result, SOEs were overwhelmingly dominant in the industrial sector, while 

the collectives were overwhelmingly dominant in the agriculture. Each SOE receives an annual 

production plan which specifies what and how much to produce, where to get and how much resource, 

and to whom the fmal product is transferred. This plan was legally mandatory, and the company's 

performance was assessed based on whether it has fulfilled the plan. The managers could be punished 

for not fulfilling the assigned plans. The SOE needed an approval from the planning authority for 

producing more or less than the planned amount, if more than the planned, then how the exceeded 

amount could be used. The operation of the agricultural collective was a little bit different. All 

and (iii) nonconvertible currency.); Horlick & Shuman described similarly as "ultimate prices and costs ... reflect 
political, economic, or bureaucratic factors rather than local supply and demand." See Horlick and Schuman 
(NME Trade and US AD/CVD Laws 1984) p. 818 

28 See e.g., Hunter and Kuhbach (Subsidies and Countervailing Duties: Highlights since 1984) p. 501 
(stating that NMEs are economies in which central planning is the norm); Melo & Denizer & Gelb (From Plan to 
Market: Patterns of Transition 1996) pp. 3-4 (stating that economic activity was based on a central plan with 
quantitative output targets specified in physical units and prices played an accounting role and were set in 
accordance with the central plan); (Marcus (An Argument for Freer Trade: NME Problem 1985) p. 416; Alford 
(When China is Paraguay? An Examination of the Application of AD and CVD Laws of the US to NME Nations 
1987) footnote 253, p. 128. 

29 In the author's opinion, these may be called "production entities" as they function much like 
government agencies to perform economic functions of the government. 

30 GAO Report 1981, p. 2. 
31 Ibid., 
32 See e.g., Ianni (The State Trading: Its Nature and International Treatment 1983, p. 482; Snyder (Origins 

ofNME 2001), p. 381. These authors point out four basic differences between a 'market economy' and an NME. 
First, the resource allocation in an NME is determined by the national or central economic plan. Second, the 
determination of imports and exports is also determined by the central economic plan. Third, prices are determined 
and fixed by the state and therefore do not fluctuate freely in response to the market principles of supply and 
demand. Last, currencies may be neither transferred outside the country nor freely converted into any Western 
currency. These differences reflect the role of the central plan. 
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production means, including land, were owned by the state, and all farmers worked together and were 

treated equally within collectives. The government received and distributed all output. There was 

little currency in circulation. 33 

The private sector was very small or even not in existence. 34 There was no legal framework in 

which a private company could be set up and operated. Indeed, the government disfavored, and even 

prohibited the establishment and operation of the private enterprises. Private ownership of means of 

production was not legally recognized.35 There was an anti-private-ownership mentality in society at 

large. As a result, private market did not exist in the centrally-planned economy.36 

"Barter trade" was a well-known term used for the exchange of goods among centrally-planned 

economies. As Anderson and Hoekman succinctly described: "Centrally planned economies did not fit 

into the GA TT rules-based trading system, because their producing firms and state trading corporations 

were not subject to market pricing. They instead formed their own trading system, which was 

incorporated in the Council of Mutual Economic Assistance ("CMEA"). Much of the trade within this 

Council was transacted on a barter basis. When the CMEA broke down in the late 1980s, many firms 

in the socialist economies were uncompetitive internationally. "37 In other words, centrally-planned 

economies mainly traded with each other and did not base their trade on competitive prices but by 

mutually pre-agreed plans to build stronger alliance, and for mutual assistance. 

Perhaps, the best way to illustrate these points is to briefly describe fundamental features of a 

typical centrally-planned economy. Table 5 gives a brief overview of China's centrally-planned 

economy. 

33 Each worker was paid a small portion of his salary in cash, and the rest in coupons which were then 
used to buy foods and family supplies. Each farmer was distributed food and supplies. 

34 Marcus asserted that "there is no private sector in a nonmarket economy; the government controls all 
factors in the economy." See Marcus (An Argument for Freer Trade: NME Problem 1985) p. 416. 

35 Melo & Denizer & Gelb (From Plan to Market: Patterns of Transition 1996) p. 4. 
36 Actually, there was still some sort of private commercial transactions in what so-called "black market" 

where the prices were usually very high because of the severe shortage of goods, and the legality of the 
transactions. 

37 Anderson and Hoekman (Introduction to Volume 3: Exceptions to the Core Rules of the Global Trading 
System 2002) p. xv (emphasized added). In 1983, CMEA consisted of 10 members, including Bulgaria, 
Czechoslovakia, East Germany, Hungary, Poland, Romania, the Soviet Union, Mongolia, Vietnam and Cuba. 
China was not a member at this time, thus China may trade more with the West. See Ianni (The State Trading: Its 
Nature and International Treatment 1983). 
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Table 5: China's centrally-planned economy: basic features (1978)38 

Prices Foreign Central Planning Competition Legal and 
Trade Economic 

Institutions 
Prices operated Self-sufficiency The role of Competition (i) Laws and regulations 
mainly as instruments was principal government was all- was virtually were designed to 
for the Government's policy, importing pervasive through non-existent: implement the planning 
redistribution only thos.e goods planning: (i) the bulk (i) . policies; courts had no 
policies, rather than that could not of resources, land, Production independence but 
as market signals: (i) locally be labor, raw materials and functioned under the 
Prices of all major produced, and and final output, were investment direct control of the 
commodities were exporting goods allocated under by SOEs Party; 
controlled by the only to pay for planning system; (ii) were (ii) Banks merely 
Central Government, imports: (i) Trade Production and controlled by performed the roles of 
and those of virtually was only a small distribution plans were government transferring approved 
less-important proportion of the determined by the ministries; funds into approved 
commodities were set economy; (ii) central and local (ii) Profits SOEs. Loans were not 
by provincial and Trade was governments and made by made unless approved 
local governments; monopolized by implemented by SOEs; SOEs were by the pre-determined 
(ii) Prices played few SOEs under (iii) Most inputs were surrendered plans; Interest rates were 
little role in the control of supplied, and most to the set by the government; 
enterprises' Government; (iii) outputs were purchased Government (iii) Labor allocation 
production decisions Exports were and distributed under and was tightly controlled, 
(merely a means of compulsorily pre-determined plans; investment and thus no labor market 
accounting for the procured at state (iv) Private enterprises, funds were existed; 
flow of inputs and controlled prices; either domestic or allocated by (iv) Main functions of 
outputs within the imports were sold foreign owned, were the the bureaucracy were 
planning system.) to domestic firms generally not Government ensuring social and 
The ultimate and consumers at permitted. Well over from the economic control and 
objective of SOEs state determined three quarters of budget. achieving the targets 
was fulfilling output prices. industrial outputs was embodied in plans. 
targets rather than produced by SOEs; the (v) Accounting was used 
cost efficiency or rest was produced by simply as a mechanism 
profitability. urban and rural of control the flow of 

collectives. resources through SOEs. 

In conclusion, one may say that the government in a centrally-planned economy has a direct 

economic function. This function mandates the government to own all, or substantially all, means of 

production, and to manage production and distribution activities. The government uses its 

enforcement power to perform these activities. The "mandatory planning" nullifies the meaning of 

market forces. Both production and prices are set by the planning authorities and do not fluctuate in 

38 All information incorporated in the table was found in Mina, George and Perkins, Frances, "China's 
Transitional Economy - Between Plan and Market," Briefing Paper Series No. 5, Department of Foreign Affairs 
and Trade of Australia, July 1997. 
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response to supply and demand, and therefore, "irrational" in a market sense. 39 It is the legally 

mandatory central planning and its impacts on pricing and import and export of goods that have 

created enormous problems when these centrally-planned economies started and increased their trade 

with market economies both bilaterally and multilaterally.40 Some of these problems, e.g., 

government-determined prices and production, and government-determined quantities of imports and 

exports, were identified and discussed in Chapter 4 on Non-Applicability of National CVD Laws on 

imports from NMEs. We now turn to examine how these problems appear in the transition economies. 

C. Transition Economies 

In contrast to the situation in a centrally-planned economy, the goal of economic efficiency, as 

defined in a market system, is definitely meaningful in a transition economy. The market forces are 

increasingly recognized and function in the economy. The private market has been increasingly 

developed and even accounts for more than half, or one-third, or even more, of the GDP. The concept 

of competition has, step by step, gained meaning. Virtually, a substantial economic activity in the 

economy is not determined by the government. 

With the start of profound market reforms in almost all centrally planned economies in the late 

1980s and early 1990s,41 there emerged a universally known concept of 'transition to a market 

39 GAO Report 1991, p. 2. See also Horlick and Schuman (NME Trade and US AD/CVD Laws 1984) p. 
818 (stating similarly that "ultimate prices and costs ... reflect political, economic, or bureaucratic factors rather 
than local supply and demand." 

40 In the bilateral front, the difficulties are well demonstrated in the previous sections on the inapplicability 
of CVD laws. A GAO report in 1981 asserted that "Laws and regulations designed to protected US industry from 
unfair or disruptive imports are difficult to apply to products from nonmarket, principally Communist, countries." 
GAO Report 1981, p. i; In the multilateral front, Prof. Jackson, after discussing how GATT rules fail to 
accommodate the state trading or nonmarket situation, concluded that " ... most of the economic activity of such 
an economy evades the effective responsibilities and policies of GATT, even though such an economy can be in 
complete conformity with the technical rules ofGATT." Jackson (State Trading and NMEs 1989) pp. 891-893. 

41 Many, if not most, of the NME countries are in the process of moving away from the traditional central 
planning mode to a more liberal economic mode, apparently with the ultimate goal of transforming themselves 
into market economy countries. It is usually submitted that China started its market reforms in the early 1980s; 
NMEs in Eastern Europe started in late 1980s and early 1990s. Vietnam started its reforms in early 1980. See e.g., 
Wang (US Trade Laws Concerning.NMEs Revisited for Fairness and Consistency 1996) p. 594. 
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economy'. 42 When a government decided to transform its economy to a market or market-oriented 

one, what it partly did is to re-determine and separate its economic function from the business of the 

enterprises. The well-known economic function of the government in the centrally-planned economy, 

which commanded it to own all, or substantially all, production means and to directly make all 

decisions on pricing, production and distribution, has remarkably changed, or reduced, or even been 

abolished. It now focuses on establishing and enforcing a legal framework within which all 

enterprises, regardless of their ownership, i.e., state-owned, private-owned or foreign-owned, or a 

combination thereof, compete equally. The government also adopted and implemented other key 

policies,43 such as (i) privatizing state-owned sector;44 (ii) decontrolling prices and financial sectors, 

including the exchange rate; and (iii) opening up the economy to both domestic private and foreign 

investment.45 These policies are interrelated to each other and have been conducted simultaneously 

with legal and institutional reform. Transparency and availability of economic data and statistics are 

increasingly improved, as a result of economic and legal reform. 

These reforms necessitate the changing of the key features of a centrally-planned economy 

discussed above. Markets are recognized and function in almost every areas of business activities, 

42 See e.g., Lantz (The Search for Consistency: Treatment ofNMEs in Transition 1995) p. 1030; Murrell, 
Peter & Wang, Yijiang, "When Privatization Should Be Delayed: The Effect of Communist Legacies on 
Organizational and Institutional Reforms," in 17 J Comp. Econ. 385 (1993); Poloueklov (NME and WTO 
Accession 2002). 

43 It is noted that this paper is not intended to discuss how these reforms were/are or should take place, but 
to focus on key changes most related to price and production control of the government. For an illustration of key 
issues necessary for reforms see Lantz (The Search for Consistency: Treatment of NMEs in Transition 1995) p. 
1032-33. Lantz summarized six issues, as necessary steps for a successful transition from NMEs to more market
oriented economies, submitted by economists, including: (i) monetary reform to control the money supply and 
stop inflation; (ii) fiscal control to limit budget deficits and coordination of fiscal and monetary policies; (iii) price 
and wage deregulation to link supply and demand within the economy; (iv) privatization, including legal 
protection of property rights, and antitrust laws to break up former state monopolies; (v) a social "safety net" to 
assure social stability during disruptions caused by the transition; and (vi) freely convertible currency to foster the 
integration of the economy in transition with international markets and to encourage international trade. 

44 E.g., "Share of non-governmental sector in industrial production increased from zero level up to 41 
percent in 1995, about 80 percent in 2002 and 85.2 percent, as of April 1, 2005." See Ukraine's Ministry of 
Economy (Rebuttal Comments on Recognition of Market Status of Ukraine's Economy in the Context of the US 
Antidumping Law 2005) p. 17. 

45 Murrell and Wang consider the systemic legal restrictions on private ownership is key, and when a 
communist country established its legal framework for the development of private sector, that country's economy 
has started its transition. See Lantz (The Search for Consistency: Treatment ofNMEs in Transition 1995) footnote 
174. 
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from labor, land-use-rights to input and output of industrial and agricultural products, technology, 

credit and capital activities. 

To trade with and integrate into the world economy are the dominant trends as well as motives 

of these reforms. With the collapse of the CMEA, the transition economies could not rely on their 

traditional allies, but to open their trade with all economies in the world. As a result, many have been 

targeting the membership in the GATT/WTO system. 

It is noted that the extent of such changes is different from one transition economy to another, 

because of many country-specific factors. 46 Each country has its own distinctive socio-economic and 

political features. Some are more industrial-oriented and others are more agricultural-oriented. Some 

recognized the leading role of the state-sector in the national economy, others did not, or more 

correctly did not do so explicitly.47 Each country follows a somewhat different path of reform. 

Vietnam and China, for example, took a gradual approach to economic reform and privatization, while 

many other transition economies undertook a much more progressive approach, the so-called 'big-

bang'. Such a policy inevitably affects the process and extent of reform. Thus, a country-specific 

approach in integrating the transition economies into the world trading system is vital. 

Again, perhaps, the best way to illustrate these points, and at the same time to contrast to those 

in a centrally-planned economy, is to briefly describe the changes to fundamental features of a typical 

46 Some countries pursued fast transformation or the so-called 'big bang' reform policy, e.g. Eastern 
European countries, while others, e.g. China and Vietnam, adopted gradual approach. The level of 
industrialization in each country also plays a key role in making the features of one transition economy different 
from others. "Transition countries differed substantially in their initial conditions, which include the level of 
income and wealth, the nature and extent of economic distortions, and the level of institutional development". See 
Marth, Denizer and Gelb (From Plan to Market: Patterns of Transition 1996), p. 3; see also Godoy, Sergio and 
Stiglitz, Joseph E., Growth, Initial Conditions, Law and Speed of Privatization in Transition Countries: I I Years 
Later, Working Paper 11992 (January 2006) (available at http://www.nber.org/papers/wl 1992). 

47 The Vietnamese Constitution firmly states that the State economic sector shall be consolidated and 
developed, particularly in key branches and domains, play the leading role in the national economy. See 1992 
Constitution of Vietnam, as amended, Article 19. The Constitution of the People's Republic of China also 
confirms that "the basic of the socialist economic system .. . is socialist public ownership of the means of 
production, ... the State adheres to the basic economic system with the public ownership remaining dominant". 
(Article 6). Because of these views, both China and Vietnam have never conducted massive privatization. Much 
effort has been putting on reforming the state-sector through restructuring and merging small SOEs into larger 
SOEs. This was totally different from the approach adopted by many other transition economies whereby large
scale privatization was conducted in a short time. 
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centrally-planned economy after several years of transition. As China was taken as an example of the 

centrally-planned economy, it makes sense to revisit these features in China's transition economy. 

Table 6: China's Transition Economy: Basic Features (1997)48 

Prices Foreign Trade Central Planning Competition Legal and Economic 
Institutions 

Price reform has Trade regime has The role of Competition (i) A market-based legal 
allowed the been significantly government has has increased framework has been in 
introduction and liberalized: (i) changed considerably: considerably: operation. Legal 
function of freely- non-state sector (i) In most industries (i) Entry profession is growing 
operating market dominates planning has barriers for rapidly and foreign legal 
signals in most international disappeared. Most both firms operated. But 
sectors of the trade; Trade is enterprises produce domestic and generally still considered 
economy: (i) Over undertaken by and sell on the basis of foreign firms weak; 
90% of retail goods thousands of market price signals; reduced (ii) Capital market has 
prices are enterprises on the (ii) However, a few greatly; (ii) been developing rapidly, 
determined in the basis of market commodities remain However, but are still embryonic; 
market; (ii) Price decisions (ii) under direct or indirect SO Es, (iii) Much less control 
controls, largely Foreign trade planning (planning is though over labor; 
through limits on planning was targeted only a small reducing, (iv) Some local 
prices, are still in formally portion of production still accounts government bodies are 
place on eliminated in and distribution); (iii) for a third of considered less efficient 
"strategically 1994; (iii) Investment capital to industrial and transparent than 
important" for both However, industries remains output; (iii) those at the central; 
the economic Government subject to planning, No rigorous (v) Accounting standards 
development and retains control mostly through bankruptcy are closer to Western 
social stability, e.g. over trade, import industrial development mechanism accounting standards, 
energy and water, and export, in plans, but not legally is in although a variety of 
essential industrial some strategic binding;. (iv) State operation. issues, including the 
products, basic commodities. investment is treatment of bad debts, 
services. reorienting to social inventories, land, long-

and public term equity investment, 
infrastructure. remain different. 

It is noted that much progress has been made on these issues in China since 1997, and the trend 

is towards more market-oriented. In 2004, the WB estimated that SOEs accounted for less than one-

quarter of China's industrial output. 49 

These reforms have somehow forced the US DOC to re-consider its treatment of NMEs in 

transition under US AD and CVD laws.50 In 1991, for the first time, in Final Lug Nuts AD proceeding, 

48 All information incorporated in the table is found in Mina, George and Perkins, Frances, "China's 
Transitional Economy - Between Plan and Market," Briefing Paper Series No. 5, Department of Foreign Affairs 
and Trade of Australia, July 1997. 

49 World Bank, China: An Evaluation of World Bank Assistance (Washington, D.C., 2004). 
50 Lantz (The Search for Consistency: Treatment ofNMEs in Transition 1995) p. 1030. 
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DOC determined that the cost of steel and chemical factor inputs purchased within China has 

overcome the presumption of state price controls. 51 Such determination recognized that market forces 

have generally functioned well in China's market. At least, prices of several products are freely 

determined in the marketplace, and free of the government.52 

Depending on progress each transition economy accorded in its transition process, key features 

of its economy are more or less market~oriented. However, the question of how to evaluate the 

changes in each transition economy is extremely difficult for the transition economy itself as well as 

for any outside economies. In practice, such evaluations have been conducted in the determination of 

NME status and particularly in the context of GATT/WTO accession negotiation by each WTO 

Member. These evaluations thus should take into account the changes accorded and the prevailing 

trends in the transition economy, particularly the changed economic function of the government. 53 

D. Problems for the Applicability of WTO Laws on Subsidies: A General Assessment 

Transformation requires fundamental changes in the whole economy as well as the legal and 

institutional structures. These changes, by their very nature, take time. 54 Despite tremendous progress 

achieved, some of the problems that remain make transition economies partially incompatible with the 

WTO legal framework. 55 The critical problems often discussed include SO Es and their associated 

51 Chrome Plated Lug Nut from the People's Republic of China, 56 Fed. Reg. 46, 153 (1991) (Final 
determination) at 46, 155. 

52 Williams (Influence and Lack of Influence of Principles in China's Accession to WTO 2001) p. 801 
(stating that "it is becoming clear that there are vast sections of the Chinese economy that have been deregulated to 
such an extent that the prices in those sectors can only be regarded as market determined prices.) 

53 The State has shifted from a "demiurge" to a "custodian" role, i.e., from a more interventionist stance 
involving the production of private goods to a less interventionist function of mediating between private interests. 
For a discussion on this shift in the electricity sector in China, Brazil and India, see Rufin, Carlos; Rangan, U. 
Srinivasa & Kumar, Rejesh, "The Changing Role of the State in the Electricity Industry in Brazil, China, and 
India: Differences and Explanations," in 62 The American Journal of Economics and Sociology 649 (Oct 2003). 

54 See e.g., Kolodko, Grzegorz W., Ten Years of Post-Socialist Transition Lessons for Policy Reform 
(World Bank Policy Paper: April .1999) (arguing that "A market economy requires adequate institutions and 
appropriate behavior, both of which can be introduced only gradually because they require new organizations, new 
laws, and changes in behavior of various economic entities). 

55 E.g., in 1998 some submitted that "Russia and China have accomplished a considerable amount of 
transformation but still have some distance to go." Roh, Charles E.; Kingery, John; Mastel, Greg and Southwick, 
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subsidies; economic planning and the related support programs, trade barriers and the control of import 

and export; price control; piracy of intellectual property; the lack of a rule of law and transparency. 56 

We will examine some of the issues that are most related to the producers' independent position and 

pricing as well as to the proper function of market forces. 

Economic planning would be the most systemic issue. As demonstrated above, the mandatory 

economic planning derived from the direct economic function of the government in a centrally-planned 

economy was the most critical element that supplanted the market forces in determining the 

production, distribution and prices of goods and services and made both national and multilateral trade 

rules meaningless. However, despite enormous progress, the planning system is still at work, albeit 

with different characters and mandates. One described China's economic planning in 1998 as "Chinese 

ministries are busy drafting industrial plans for many sectors, which rely upon WTO-prohibited 

policies like subsidies, investment requirements, trade barriers, and technology transfer 

requirements. "57 There are at least three potential interrelated problems the economic planning may 

cause to the multilateral trading system. First, the economic planning, including export and production 

targets, usually follows by various government-funded programs, particularly for the development of 

strategic industries.58 Second, the economic planning may modify the market signals and distort the 

James D., "Future Challenges: The Proposed Accession of China, Russia, and Others: Presentation Summary and 
Comments," in 32 The International Lawyer 883 (1998) p. 884. 

56 Mastel (WTO and NME 1998) pp. 6-7; GAO Fact Sheet on GATT Treatment ofNMEs (1990), pp. 9-10 
(stating that additional undertakings were required to ensure that reciprocal trade concessions would not be 
impaired by state trading enterprises, central planning, artificial prices,. and bilateral trade agreements). See also 
Regal (Russia in the WTO 2004) (discussing four issues that hinder Russia's WTO accession, including: state 
involvement in the economy, rule of law and corruption, unitary legal space, irrational economic cooperation). 

57 Mastel (WTO and NME 1998) p. 6; See also Halverson (China's WTO Accession 2004) (stating that 
WTO members were concerned with the planned nature of China's economy). 

58 The US's view on China's ongoing industrial development plans may provide a clear example of how 
these plans may affect international trade and the extent that these plans may be disciplined by WTO rules on 
subsidies. The US Trade Representative to the WTO, Peter Allgeier, on Trade Policy Review of China on April 
19, 2006 in Geneva, states "Despite many positive reforms, China continues to use an array of industrial policy 
tools to promote or protect favored industries, and these tools at times appear to collide with China's ongoing 
WTO obligations. The Steel Industry Development Policy that China issued last year ... includes a host of 
objectives and guidelines that raise serious WTO concerns, such as calling for the use of domestically produced 
steel-manufacturing equipment ... This policy is also troubling because it attempts to dictate industry outcomes 
and involves the government in making decisions that should be made by the market. ... Another example is the 
Automotive Industrial Policy issued by China in May 2004. This policy includes provisions discouraging the 
importation of auto parts and encouraging the use of domestic technology, while requiring new automobile and 
automobile engine plants to include substantial investment in research and development facilities, even though 
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normal function of market forces. Third, the economic planning may trigger the use of other policy 

tools, such as trading rights and state-trading enterprises, 59 that cause problems to the multilateral 

trading system. 

A related issue to economic planning is price-control of several basic products and services. 

Although, the government-mandated price control has been largely removed, the governments in 

transition economies often find it necessary to control prices of basic goods and services for the sake of 

socio-economic stability, such as electricity, cement, gas, steel, postal fees.60 It is noted that the 

control mechanism is very different from that centrally-planned era.61 Essentially, the government 

works with the enterprises and industries to determine a reasonable price that generates a certain level 

of profits for them, namely "determined prices". If the government asked for a lower price than the 

"determined price," it is then obliged to compensate for the losses.62 The most extreme cases of low-

China expressly committed in its WTO accession agreement not to condition the right of investment on the 
conduct of research and development. This policy has also led to new measures, such as the auto parts regulations 
that went into effect in April 2005. .. . In our view, those regulations unfairly discriminate against imported auto 
parts by assessing an additional charge on imported parts if they are incorporated into a vehicle that does not meet 
minimum levels of domestic content. . . . China's use of industrial policy tools - including government 
subsidization - to promote and protect these and other industries appears to be on the rise, instead of decline, and 
it is a cause of great concern to the United States." (emphasized added). It is noted that while the 2004 
Automotive Industrial Policy was of great concern, it does not constitute a subsidy. The 2005 auto parts 
regulations, aimed at implementing the 2004 Policy, were suspected of constituting a subsidy contingent upon the 
use of domestic goods, i.e. a prohibited subsidy under the SCM Agreement. See China - Measures Affecting 
Imports of Automotive Parts (WTO/DS/339; 340 and 342) (2006). 

59 These tools, for instance, may be used to realize the pre-set export and import targets which may result 
in the import surges in certain Member's domestic market or displace exports into the transition economies. 

60 At the time of WTO accession, almost all transition · economies controlled prices of these 
products/services. Some also set the ceiling prices for other products and services that they consider important for 
social welfare. See e.g., Armenia set fixed prices of irrigation services, urban electrical transport, electricity, hot 
water, gas, heating, sewage services, garbage collection, and telephone services (WT/ACC/ARM/23, 11/26/2002, 
para. 27); Bulgaria set fixed prices of electrical energy, heating energy, domestic coal (for production purposes), 
postal and basic telecommunication services, tobacco products for internal sale, and ceiling prices are set for gasoline, 
diesel oil, gas oil (for production purposes), fuel oil, gas propane-butane (WT/ACC/BGR/5, 9/20/1996, para. 15); 
China set fixed prices and provide guidance for pricing of a variety of products and services (Annex IV of China's 
Protocol of Accession). 

61 E.g., under Chinese Law on Price, the determination and adjustment of "government-guided prices" 
applicable to certain identified goods and services must be carried out according to the prescribed procedures, 
such as price and cost investigation, supply and demand consideration, the opinions of the consumers, businesses 
and other related parties and the information received from the mass media. One of the issues necessary to 
consider before privatization of "Ukrtelecom OJSC," one of the biggest telecom company in Ukraine, was the 
creation of mechanism of compensation of losses for providing pubic services at reasonable prices. See Ukaine's 
Ministry of Economy (Rebuttal Comments on Recognition of Market Status of Ukraine's Economy in the Context 
of the US Antidumping Law 2005) p. 20. 

62 Indeed, this mechanism is further strengthened when private enterprises, either domestic or foreign 
owned, participate in the production and/or distribution of these goods and services. 
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pricing that is often cited are Russia's oil and gas prices.63 Perhaps, because of the low prices of oil 

and gas alone, the US DOC reserved its partial discretion on price determination while recognizing 

Russia's economy as a market one in 2002.64 After all, this type of control may, to a certain extent, 

affect the domestic prices of tradable goods and services produced in transition economies, and it is 

these effects that may cause problems in international trade relation.65 For example, as State-owned 

commercial banks still account for about 70% of total assets and total banking credit and their 

operations are opaque, it might be difficult to determine both the existence and the amount of potential 

interest-rate related subsidies in either China's or Vietnam's market. Indeed, these potential problems 

have already been proved in practice. The US experience in countervailing administratively 

determined low cost prices of softwood lumber in Canada and of natural resources in Mexico shows 

that government ownership of resources and/or price controls may create problems for the function of 

WTO rules on subsidies as these features may make domestic prices inappropriate as market 

benchmarks for the identification and measurement of potential subsidies. 66 

63 It is suggested that Russia's cheap oil and gas prices only, as a result of government ownership and 
economic policy, have amounted to approximately$ 3.2 billion in subsidies to its domestic industries. See Jeremy 
R. Regal, "Russia in the WTO: How Russia's Institutional Idiosyncrasies May Impede its Ability to Abide by the 
WTO's Governing Cornerstones," in 9 UCLA J. Int'! L. & For. Alf 97 (2004). The US stated that "Russia's 
current natural gas pricing policies remain the most contentious subsidies issue" in its WTO accession. Both the 
US and EU have raised concerns on this issue. See US Annual Report on Subsidies Enforcement 2005, p. 34. 

64 DOC stated that " ... regulated energy prices in Russia remain a significant distortion in the economy ... 
DOC will examine prices and costs within Russia, utilizing them for the determination of normal value when 
appropriate or disregarding them when they are not." DOC, Inquiry into the Status of the Russia Federation as a 
Non-Market Economy Country under the US Antidumping Law, (June 6, 2002). 

65 Citing the Russia market graduation case, some advanced the ideas that because of prices of energy and 
some basic goods and services are distorted by significant government ownership and intervention in Ukraine, if 
the US DOC grants market-economy status to Ukraine, it should state an intent to use prices and costs for 
determination of normal value only when appropriate and to disregard such prices and costs when they are not in 
the ordinary course of trade, are not in accordance with generally accepted accounting principles, do not 
reasonably reflect the costs associated with the production and sale of the merchandise. See e.g., DLA Piper 
Rudnick Gray Cary US LLP, Comments on Status of Ukraine as a Nonmarket-Economy Country for the purpose 
on antidumping proceeding Changed Circumstances Review on Silicomanganese from Ukraine, A-823-812 
(public document) (July 11, 2005). 

66 See e.g., Holmer, Haggerty and Hunter (Identifying and Measuring Subsidies 1984) (discussing how 
critical these practices have been on the development of US law on subsidies). The WTO law and jurisprudence, 
discussed in Chapter 3 above, on the determination of benefit show critical problems when domestic prices are not 
considered as appropriate market benchmarks. 
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The presence of SOEs with their traditional links to the government is also a critical concem.67 

"Despite several waves of reform rhetoric, SOEs still play a prominent role in both China and 

Russia."
68 

Vietnam and China have firmly declared that SOEs would play a critical role in their 

economies. Large enterprises are privatized slowly, and thus doubt arises on whether and when these 

enterprises may be privatized. There are a great number of partially privatized enterprises over which 

the government retains controlling powert9 Enterprises considered "strategic" or "important for the 

economy as a whole" are often partially or even never privatized.70 While government ownership in 

enterprises and SOEs, by itself, is not problematic in the multilateral trading system, the issue is the 

potential that the government uses its ownership power to direct the business decisions of these 

enterprises to achieve its policy and political objectives, and disregard the market forces. 71 How to 

treat massive debts SOEs owed to the government is also critical. 

Trading rights in transition economies are still limited or controlled. Generally, trading rights 

are reserved for domestic-owned firms, particularly SOEs. Foreign-invested firms were only allowed 

to import inputs, equipment and other materials directly related to their manufacturing or processing 

operations.72 Thus, concerns arise on the possibilities that the enterprises granted exclusive or 

preferential rights may distort the functions of market forces. 

67 In the words of Prof. Tiefer: "China's single biggest economic problem, looming as a major obstacle to 
WTO compliance, consists of its SO Es ... At best, it will take time for China to withdraw the subsidies from the 
SOEs and liquidate those which could not compete; at worst, this process will proceed as slowly as it has for the 
past decade. Either way, China will not end its WTO-violating state subsidies anytime soon." See Tiefer (Sino 
301: How Congress Can Effectively Review Relations with China After WTO Accession 2001) pp. 63-65. 

68
· Mastel (WTO and NME 1998) p. 6. 

69 E.g., Government share less than 25% in 38 percent of total number of enterprises in Ukraine; 34% of 
the privatized enterprises with government share varies from 25 to 50 percent. See Ukraine's Ministry of 
Economy (Rebuttal Comments on Recognition of Market Status of Ukraine's Economy in the Context of the US 
Antidumping Law 2005) p. 18. 

70 It may be noted that many of these enterprises or sectors are considered "natural monopoly." 
71 E.g., analyzing China's SOEs, one concluded that "China's SOE problem ... amounts to a subsidy of 

Chinese production that Congress could seize upon as justification for remedies." See Tiefer, Charles, "Sino 301: 
How Congress Can Effectively Review Relations with China After WTO Accession," in 34 Cornell Int'! L. J 55 
(2001) p. 65. 

72 US USTR Report on Foreign Trade Barriers (2005) on China, p. 74; on Vietnam, p. 660. 
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The lack of a rule of law also gives rise to concerns because the WTO's quasi-judicial process is 

not equipped to enforce rules on a lawless country.73 Informal ministry decisions have more direct 

impact on business and commerce, and these practices probably could not be proven before a WTO 

panel and, even if a case is won, the government could well be powerless or unwilling to enforce the 

decisions.74 SOEs are often preferably treated in comparison with private enterprises and thereby 

limiting the proper development and function of private markets. 

The general lack of transparency makes these issues more problematic. For example, it is 

difficult to identify and quantify possible export subsidies in China because its subsidy programs are 

often the result of internal administrative measures and are not publicized.75 

However, it is necessary to emphasize that each, and/or all, of these problems is different 

among transition economies, an:d in any case, the nature and extent are very much dissimilar to those in 

centrally-planned economies. We will analyze in great detail some of these problems in the next 

section. 

II. Claims and Rebuttals on Inadequate WTO Legal Treatments of Subsidy Problems in 

Transition Economies 

Because of the immature development of market relations in transition economies, there have 

often been claims on particular issues that may render the WTO rules on subsidies inadequate or 

ineffective. In this part, we will examine the critical claims and analyze the rebuttals on the inadequate 

legal treatments under current WTO laws. It aims at identifying the real problems and the extent of 

adequate or inadequate legal treatments thereof. 

73 Mastel (WTO and NME 1998) p. 7 
74 Perhaps, the actual experience in trading with several countries, like Japan, where there exist close and 

opaque relationships between the government and its firms, provides concrete evidences on this issue. See e.g., 
Japan-Film, Panel Report. 

75 US USTR Report on Foreign Trade Barriers (on China), 2005, p. 94 

175 



A. Meaning of Subsidization in Transition Economies 

The first claim is that subsidization has no meaning in an NME. Accordingly, GATT/WTO 

rules on subsidies could not be applied, and thus other "additional" rules are warranted. However, the 

achievements in ongoing market-oriented reforms in transition economies have arguably proved this 

claim ungrounded. Furthermore, the definition of subsidy enshrined in the SCM Agreement secures 

the meaning of subsidization in transition economies .. 

This claim is rooted in the theoretical debate and actual inapplicability of CVD laws on imports 

from NMEs. Because the government in an NME, through its economic planning process, supplants 

the market forces, subsidies, even in the broad sense, have no meaning. Even if one may find 

subsidization has some meaning in NMEs, such kind of subsidization is different from that of market 

economies as it does not result in a competitive advantage to the recipient producers that would enable 

them to sell their products in such a way that they otherwise would not have been able. The analysis 

above on the key features of a centrally-planned economy shows that the concept of subsidization in 

market economy would have no meaning in a true centrally-planned economy. However, this assertion 

is not persuasive in transition economies, because prices and costs which were previously determined 

by the government through economic planning begin to be set by the emerging market forces of supply 

and demand.76 Private, either domestic or foreign owned, enterprises are certainly, to a considerable 

extent, not subject to government directions on their production and pricing. SOEs have been 

increasingly made independent from the government and responsible for their own operation. The 

legal framework has been established and enforced to allow all enterprises, regardless of ownership, to 

compete fairly in the market. Thus, a government tends to, or may only, influence producers, again 

regardless of ownership, on their decisions on what to produce, how much to produce, where to sell the 

products and at what prices through the use of economic incentives or subsidies, rather than 

76 Richardson & Nielsen (Treatment ofNMEs Under the AD/CVD Laws 1995) p. 164. 

176 



administrative decisions.77 These subsidies would help producers make sales they would otherwise not 

have been able to do so economically. 78 Therefore, it would be inappropriate to continue to hold that 

subsidization has no, or even different, meaning in a transition economy from that of in a market 

economy. It would also be inappropriate to hold that countervailing duty law is inapplicable under the 

assumptions that subsidies in these transition economies fail to either distort resource allocation and/or 

give certain enterprises or industries a competitive advantage over others. 79 The competitive 

advantage existing in transition economies is exactly what the Georgetown Steel decision found 

necessary for the application of US CVD laws, and thus, arguments have been made that the US DOC 

would need to find some ways to apply CVD laws to imports from transition economies. 80 The 

analysis in Chapter 4 above on the DOC preliminary affirmative CVD determination on China's paper 

confirms these findings. 81 

In addition, the arguments for international control of subsidies in Chapter 2 suggest that 

subsidization has no meaning in centrally-planned economies, but gains meaning in transition 

economies. The self-sufficiency policy in production in centrally-planned economies nullifies the 

comparative advantage in international trade. In consistent with this policy, centrally-planned 

economies trade with each other through "planned" transactions, which are aimed more on mutual 

assistance than economic gains. Thus, neither the concepts of "economic efficiency" gains through 

international trade nor "comparative advantage'' has meaning. However, when centrally-planned 

economies reformed themselves towards market-oriented, the concepts of economic efficiency and 

comparative advantage, whether at the levels of enterprise, industry or the economy as a whole, started 

gaining their economic meanings. It is at odds to still hold that subsidization has no meaning in 

77 Ibid., p. 165. It is noted that the fact that government can use administrative decisions or use private 
bodies as proxies to implement its policies is not ruled out. However, this issue is more close to the problem of 
state trading which will be discussed in the next sub-sections. 

78 Ibid., 
79 Meszaros (Application of the US CVD Law to NME Imports: Effects of the Recent Foreign Reforms 

1996). 
80 Richardson & Nielsen (Treatment ofNMEs Under the AD/CVD Laws 1995) p. 165. 
81 See Chapter 4, section I.D, supra, on "The Actual Application: DOC's Preliminary Affirmative CVD 

Determination". 
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transition economies. The problem here originates in the concept ofNME, which nullifies or blurs the 

difference between centrally-planned and transition economies. 

Most importantly, the new internationally-agreed definition of "subsidy" enshrined in the SCM 

Agreement asks for the recognition and the needs for disciplining subsidization in transition 

economies. As indicated earlier, although the US DOC and CAFC determined that subsidization has 

no meaning in NMEs, their rationalities are not the same. The DOC analysis relies on the economic 

efficiency premise while the CAFC bases its argument on the competitive advantage. 82 These 

differences have created confusion on the real purposes of CVD laws, as well as the definition of 

subsidy. The new definition of subsidy wipes out this confusion and asks for the recognition of 

subsidization in transition economy. Under the SCM Agreement, a government action constitutes a 

subsidy, if it meets three following conditions: (i) that action falls into the list of financial 

contributions; (ii) that action confers a benefit to the recipient firm in the sense that it is provided on 

terms better than those available to that firm in the market; and (iii) that action is specific in the sense 

that it is provided to "certain enterprises". 83 

In a centrally-planned economy, because of the pervasive role of the government, it is 

impossible to separate government actions from those of enterprises. As a result, the definition of a 

"financial contribution" cannot be applicable. The term 'benefit' is also meaningless because there is 

no recipient as the government of an NME would in effect be subsidizing itself. The term "specificity" 

is rendered nonsense as the entire economy operated as a single enterprise driven and owned by the 

government. 

However, these conceptual problems are largely removed when the centrally-planned 

economies transformed themselves into market-oriented ones. The change of the government 

economic function necessitates the separation of enterprises' activities from those of the governments. 

As a result, it is realistic to identify those government actions as financial contributions to the 

82 See Chapter 4 on Non-Applicability of National CVD Laws, section B, supra, on "The Failed Test for 
Applicability" for detail. 

83 See Chapter 3, Section II.B.1, supra, on "Substantive rules" for detail. 
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enterprises from other government actions that benefit the society as a whole. The term 'benefit' gains 

its meaning as it is possible to identify the recipient firms84 and to determine whether these firms 

receive the financial contributions on terms better than those available for them in the marketplace. 85 

Such a possibility is highly possible as the definition of benefit under the SCM Agreement seems 

focusing on the cash flow analysis to the recipient firm, rather than on the competitive advantage 

position the recipient firm gained because of the effects of the fmancial contribution in the market 

place. The simple question to be answered is whether the recipient firm has received a financial 

contribution on terms better than those available to it in the market, which is considered as given or 

objective from the firm's perspective. 86 The term "specificity" also gains its meaning as the entire 

economy no longer operates as a single enterprise, and each individual enterprise is responsible for its 

own operation and profit. It is noted that the extent to which these identifications and determinations 

could be meaningfully made in a transition economy depends on its market-oriented reform progress. 

As a general principle, the more market-oriented reforms a transition economy achieves, the easier 

these identifications and determinations could be done. Therefore, in consideration of whether the 

concept of subsidization as defined in the SCM Agreement has meaning in a transition economy, a 

country-specific approach is necessary. 

B. Identification and Measurement of Subsidies 

84 As a result of the change in the government economic function, (i) SOEs are increasingly made 
independent and separate from the government, and responsible for their own operation; (ii) SOEs are also 
decreased in terms of both numbers and market share in the economy; (iii) Private, either domestic or foreign 
owned, enterprises are increased, both in terms of numbers and market share. Accordingly, the government must 
identify those enterprises or industries that are the subject of a particular financial contribution. In addition, as 
each enterprise is financially independent, it is also possible to identify whether it is a beneficiary of a certain 
financial contribution. 

85 On one hand, enterprises are financially independent. On the other hand, the market forces are 
increasingly recognized and functioned. As a result, all enterprises compete with each other for inputs and sales in 
the marketplace. Accordingly, it is possible to determine whether a financial contribution is provided to any 
recipient on terms better than those available for it in the market. 

86 By viewing the market as given or objective from the recipient firm's perspective, we exclude the 
circumstances in which the market forces of supply and demand are not considered properly functioned and 
therefore the prices and information or market signals in this market are not appropriate as benchmarks for 
comparison. 
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Assuming subsidization has meaning in an NME, the problem claimed is that there is no way to 

identify and measure subsidies. The main reason is that domestic prices in NMEs cannot be used as 

the basis for comparison for identification and measurement of a subsidy, because they are not 

determined by market forces, and thus not market benchmarks, but state-controlled benchmarks. 87 The 

US Court of International Trade asserted that "if there are any difficulties" in applying CVD laws to 

NMEs, "they are not difficulties of meaning, but problems of measurement."88 The existence of a 

large number of SOEs, with the lack of transparency in their operation and traditional relation with 

government; may lead to difficulties in the identification and determination of subsidies. Recently, the 

potential problem of double counting when applying AD and CVD laws together is also claimed.89 

In response to the question of how to ensure price comparability concerning exports from state-

trading countries which came prominently to the fore in the mid- l 950s for the AD purposes,90 the Ad 

Article VI of GA TT was included. This article recognizes that "in the case of imports from a country 

which has a complete or substantially complete monopoly of its trade and where all domestic prices are 

fixed by the State, special difficulties may exist in determining price comparability." This article did 

not formally amend GATT Article VI, but concerned how this Article should be interpreted. It 

actually does not exclude the possibility of strict price comparisons; instead, it simply acknowledges 

that they might not always be feasible. 91 Indeed, it requires two strict standards, i.e., "complete, or 

substantially complete, monopoly of trade" and "all domestic prices fixed," for a departure of strict 

price comparison. However, there seems no economy among GATT Contracting Parties which could 

87 See e.g., Marcus (An Argument for Freer Trade: NME Problem 1985) p. 426; Peele (US Trade Law 
Affecting China after China's Accession to the WTO 2001); Qin (WTO Regulation ofSOEs-A Critical Appraisal 
of China Accession Protocol 2004) p. 914 (stating that "it might be difficult to identify the existence and size of 
subsidies in the transition economies due to a lack of appropriate market benchmarks. As a result, the WTO 
subsidy disciplines may not function effectively in such a setting.") 

88 Continental Steel Corp. v. United States, 614 F. Supp. 548 (C.I.T. 1985) at 553. 
89 See e.g., GAO Report on Applying CVD Laws on China's 2005, pp. 27-30. 
90 This Ad Article VJ was first adopted as an Interpretative Note in the 1954-55 Review Session of the 

GATT (See L/334, adopted on March 3, 1955; 38/222, 223 para. 6). This Interpretative.Note was then brought 
into effect on October 7, 1957 as part of the Protocol Amending the Preamble and Parts II and III of the GATT. 
See GATT, Analytical Index: Guide to GATT Law and Practic.e (World Trade Organization and Beman Press, 6 
edn., 1995) pp. 255-256; Snyder (Origins ofNME 2001) p. 381. 

91 Snyder (Origins ofNME 2001) p. 383. 
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strictly be categorized as meeting these two standards. 92 In practice, GA TT Contracting Parties used 

these standards loosely in their own ways. A 1958 GATT study found that importing countries applied 

this permission in many different ways, including consultations with the exporting country, bilateral 

agreements, prices in comparable third countries, and in the case of Belgium, on countervailing duties 

rather than AD duties but using a price comparison based on third country markets as a basis for 

calculating the subsidy.93 

The 1979 Subsidies Code marked a critical development in dealing with the problem of 

government-affected pricing. Article 15 of the Subsidies Code provided a clearer guideline for the 

determination of the amount of subsidy [ or the margin of dumping] for the imports from economies 

defined in GATT Ad Article VI which is often referred to as NMEs. A signatory country may choose 

either antidumping or countervailing measures to remedy alleged injury caused by imports from 

NMEs, and the calculation of the dumping margin or the amount of estimated subsidies in such cases 

may be based on comparison between the export price. and the price of the like product in a third 

country. Thus, the Code officially legalized the use of 'surrogate' benchmark for the calculation of 

subsidy. However, it left totally open how the 'surrogate' country was to be chosen. This was 

therefore reserved for the discretion of the importing countries. 

The SCM Agreement, while incorporating many provisions of the Code, did not include the 

language of Article 15, thus making this language no longer in legal effect. It is interesting to note that 

the Antidumping Agreement (ADA) specifically refers to the GATT Ad Article VI, and thus allows the 

departure of "strict price comparison" for AD purposes in certain circumstances.94 Explaining this 

situation, one submitted that this "absence from the WTO Agreement of any reference to the use of 

countervailing measures against NMEs may be due to the lack of such practice by member 

92 As discussed above,. a true centrally-planned economy would meet these two standards. See e.g., Alford 
(An Examination of the Application of AD and CVD Laws of the US to NME Nations 1987) p. 112 (stating that 
"there are few, if any, economies in the world where all domestic prices are fixed by the State.") ( emphasis added) 

93 Snyder (Origins of NME 2001) p. 384, referring to GATI, Anti-dumping and Countervailing Duties 
(General Agreement on Tariffs and Trade: 1958) (GATI Sales No. GATT/1958.2), p. 15. 

94 ADA Article 2.7. 
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countries."
95 

In any case, what is critical is that the ADA did not alter the two strict requirements 

mandated by the Ad Article VJ for the possibility of departures. Nevertheless, Members have been 

taking it for granted that NMEs, as they define, meet these standards, and the same is perhaps true in 

academic writings.96 

Instead, the SCM Agreement includes, but does not defme, the term "benefit" for the 

identification of subsidies. It, however, gives some guidance for the identification and measurement of 

subsidies for the purposes of applying countervailing duties. 97 Essentially, the availability of 

prevailing private prices or market conditions is assumed prerequisite as market benchmarks for the 

identification and measurement of a benefit. Although these prevailing private prices are not 

necessarily free of government intervention, it is still controversial whether the SCM Agreement 

permits the use of "surrogate benchmarks" for identification and/or measurement of subsidies, except 

in circumstances where there exist virtually no private prices.98 Thus, problems may arise when 

prevailing private prices or market conditions in transition economies are not considered as appropriate 

market benchmarks for identification and/or measurement of subsidies. Given the immature market 

conditions and the predominant role of the government as a market actor in several sectors in some 

transition economies, the WTO rules may be considered inadequate.99 A country-specific approach is 

also necessary to address this potential problem. 

95 Qin (WTO Regulation of SO Es-A Critical Appraisal of China Accession Protocol 2004), p. 871. 
96 See e.g., Qin (WTO Regulation of SOEs-A Critical Appraisal of China Accession Protocol 2004), p. 

871 (stating that " ... GATT Ad Article VI, which recognizes that in the case of imports from NMEs, ... "; 
Changho (Treatment of NMEs under WTO AD Regime 2005), p. 766 (stating that "There is no doubt that the 
description of "a country" in Note Ad Article VI refers to an NME country since prices are determined by the 
state, rather than by the market.") 

97 See Chapter 3, section II.B. l.a(2), supra, on "Whether a benefit is conferred" for detailed analysis of the 
provisions of the SCM Agreement on the existence and determination of a benefit for subsidy discipline purposes. 

98 The AB articulated two tests for the dismissal of the private prices in the country of provision: (i) the 
government's predominant role in the market as a provider of the goods; and (ii) the private prices of the same or 
similar goods are significantly affected by this government's predominant role so that the comparison 
contemplated by Article 14 would become circular. The implications of this decision is that Members may 
dismiss prevailing private prices in the country of provision where the predominant role of the government as the 
provider of the same or similar goods has led to the private prices being "distorted" in the market. However, how 
much "distortion" is required for such dismissal is still unclear. See ibid, 

99 See e.g., Rosenthal, Paul C., "Undermining the US Antidumping and Countervailing Duty Laws: The 
Undeniable Effect of the Dunkel Text," in 789 PLI/Corp 117 (1992) (opining that "the effect of this provision in 
economies and markets in which subsidies are common is to make it more difficult to find any particular subsidy 
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In addition, the existence of a large number of SOEs and the lack of transparency in their 

operation may cause three types of problems for the identification and measurement of subsidies under 

the SCM Agreement. First, the identification of potential subsidies may be difficult because SOEs 

could be either the beneficiary recipients of a government financial contribution or the government 

agencies providing financial contributions to other enterprises. The lack of transparency in their 

operation and their traditional close relationship with government bodies make this identification a 

more challenging task. However, the SCM Agreement does not include any particular measure to 

address these issues. 

Secondly, the determination of benefit may be problematic because the government may use its 

ownership power in SOEs to alter the market conditions for political and other policy purposes, 

thereby limiting the proper function of market forces. This problem is similar to the claim on the 

inappropriateness of domestic prices for the identification and measurement of subsidies as discussed 

above. 

Lastly, the existence of SOEs in virtually all industries in a transition economy may cause the 

"specificity" test of the SCM Agreement ineffectively applicable. To be actionable or countervailable, 

a domestic subsidy must be "specific to an enterprise or industry or group of enterprises or 

industries." 100 The determination of whether a subsidy is "specific" has been seen as one of the most 

controversial issues in the application of countervailing duty law. As a legacy of the centrally-planned 

economy, SOEs in a transition economy may exist in virtually all industries that a subsidy to SOEs 

may not be considered "specific" under the SCM Agreement because it may not be appropriate to 

equate SOEs to "certain enterprises." The most critical example would be the forgiveness of non-

performing debts to all SOEs. This problem deserves more attention as it is assumed that SOEs in 

that provides a benefit to the recipient, particularly in situations where the government is the primary or sole 
supplier of the goods or services as it would be difficult to show the that such provision resulted in a lower price 
than that already prevailing in the subsidized market".) See also Peele (US Trade Law Affecting China after 
China's Accession to the WTO 2001). 

100 SCM Agreement Article 2.1. 
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almost all transition economies owe large amount of debts to the government and often receive 

government subsidies. 

There are a number of arguments that can be made to rebut, to some certain degrees, these 

problems. Regarding the existence of the problems, it would be noted that the more progress toward 

market-oriented economy the transition economy accorded, the less problematic they could be found. 

As the government economic function changed, it no longer directly owns all, or substantially all, 

means of production as well as set all production, prices and distribution. Some SO Es were already 

privatized. Others are increasingly made independent from the government and forced to compete 

equally with all other enterprises. Market forces have been largely respected and functioned properly. 

It has been recognized, e.g. in China's transition economy, that in some product lines, market forces 

functioned properly 15 years ago. 101 Since the trends have always been market-oriented, it is logical to 

view that more product lines or even industries are now market-oriented. The private market has 

dramatically developed. Accordingly, domestic prices in transition economies, particularly in those 

where tremendous progress on reform already accorded, to a great extent, are determined by market 

forces. 

By explicitly not incorporating the "surrogate" benchmark possibility and requiring the 

notification of all subsidy programs, regardless of their potential effects, the SCM Agreement 

encourages Members to examine possible government programs that may affect production, 

distribution and pricing decisions of enterprises for the purposes of CVD and subsidy disciplines. As 

discussed earlier, Article 25 of the SCM Agreement specifically requires the notification of all subsidy 

programs as well as the update thereof on yearly basis. Members may ask for further clarification on 

any such programs. Such provision reflects a peculiar feature of subsidization which necessarily 

involves the government action, in contrast to antidumping which is a private activity. 

101 For the first time, in Final Lug Nuts, DOC detennined that the cost of steel and chemical factor inputs 
purchased within China has overcome the presumption of state price controls Chrome Plated Lug Nut from the 
People's Republic of China, 56 Fed. Reg. 46, 153 (1991) (Final determination) at 46,155. 
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By defining the existence of a benefit in separation from the calculation thereof and 

encouraging the use of prevailing market conditions in the country of provision, the SCM Agreement 

makes it possible to identify subsidies in transition economies. As demonstrated in Chapter 3, 102 there 

is a number of ways to determine the existence of a "benefit" conferred from a financial contribution. 

The establishment of specific comparable market benchmark may not be necessary in all cases. 

Furthermore, the fact that the SCM Agreement does not require explicitly that the prevailing market 

conditions in the country of provision must be undistorted supports the use of existing private prices in 

the country of provision. This recognizes the fact that there is no pure market condition and therefore 

there is no pure market benchmark. Accordingly, it is not persuasive to disregard completely all 

prevailing market benchmarks in transition economies. Attempts should be made to examine whether 

it is reasonable to use certain prevailing market benchmarks in transition economies. 

In addition, the prevailing market conditions in transition economies are generally more market

oriented as these countries proceed their market-oriented reforms. Accordingly, the inadequacies of 

the prevailing market conditions in the country of provision for benefit determination purposes should 

be considered as extreme circumstances and determined on a case-by-case basis. 

Furthermore, as the definition of "benefit" focuses on the cash flow into the recipient firm, but 

not the effects of the financial contribution on its competitive position in the market, it would be 

possible in certain cases to identify subsidies and measure their amount without determining the 

market benchmarks for comparison. 

By adopting the "traffic light" approaches or different categories of subsidies, the SCM 

Agreement facilitates the identification and treatment of subsidies in transition economies. The 

contingency, upon exportation or import substitution, test for establishing prohibited subsidies is 

potentially broad, and as applied even results in the biased effects on small economies. The economic 

planning practice, featured by specific exportation or import substitution targets, of transition 

economies, particularly those having few products for exportation, may make it easier for the 

102 See Chapter 3, sub-section II.B. l.a.(2), supra, on "Whether a benefit is conferred". 
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establishment of de facto prohibited subsidies. Therefore, prohibited subsidies to SO Es or to any other 

enterprises can be identified and disciplined. 

Nevertheless, the identification and measurement of actionable subsidies to SOEs may be more 

controversial. Although the specificity test is potentially broad, and thus whatever subsidy program 

survives the de jure test may likely be caught by the de facto test, a subsidy to all SOEs, or all 

enterprises, but SO Es are likely treated much more favorably, such as a forgiveness of non-performing 

debts, may not be considered specific. Again, a country-specific approach is necessary to address any 

of these concerns because their existence and magnitude depend solely on the situation and operation 

of SO Es in each acceding transition economy. 

C. Treatment of Pre-graduation Subsidies 

It is often argued that WTO laws fail to discipline non-recurring subsidies bestowed in the 

transition period, i.e. prior to graduation to market economy status of the transition economies. The 

effects of large and non-recurring subsidies to the recipient firm can last in 10 or 15 years, or even 

much longer, from the time of bestowal. As a result, the effects of a subsidy bestowed immediately 

prior to a transition economy's graduation, or during the transition period, even long before the 

graduation date, may still have not yet fully amortized after such an economy joins the WTO. Because 

of their nature, the multilateral remedies fail to reach these subsidies, and it is still controversial 

whether the countervailing duty measure could be effectively and appropriately applicable. When one 

attempts to apply CVD laws to detect and discipline these subsidies, at least four problematic issues 

arise: 103 (i) how far back one may trace these subsidies, given the long transition period, (ii) how to 

determine whether a benefit is conferred, (iii) how to demonstrate that the conferred benefits have not 

yet extinguished, and (iv) how to calculate the unamortized amount of the subsidy. 

103 See Chapter 4, supra, on Non-Applicability of National CVD Laws. See also Magnus, John R., 
"Growing Gains: Georgetown Steel and Subsidy Exemptions," in Harvard International Review (summer 2004) 
pp. 66-70. 
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However, our findings above suggest that WTO laws, as such and as applied, do not prohibit 

Members to apply their CVD laws to detect and discipline subsidies bestowed on imports from 

transition economies, nor impose any limits on timing for such applications. It is the discretion of the 

Members to find ways and means to properly detect and discipline these types of subsidies. Indeed, it 

is transition economies who should be worried about being imposed countervailing duties to certain 

types of subsidies, which are peculiar to them, such as forgiveness of debts and privatization-related 

subsidies. 104 

D. State-Trading Problem 

The increasing trade volume and the application of many transition economies, including China 

and Russia, for WTO membership have signified the issue of how state trading enterprises fit in with 

WTO principles and rules. 105 The problem is stated so clear that the rules of the GATT/WTO were 

constructed with the assumptions of free market [ oriented] economies, and are therefore inadequate to 

treat the state trading problem found in NMEs. 106 

104 As already indicated in Chapter 3 and proved in Chapter 4 by the analysis on the recent DOC 
preliminary affirmative CVD determination on China's paper and will also be analyzed in the Chapters 9 and 10, 
the applications of CVD law against these types of subsidies would result in serious adverse effects to the interests 
of transition economies. The author strongly advocates transition economies to take concrete actions to avoid 
such applications. 

105 See Annand (STEs: A Canadian Perspective 2000) p. 36. 
106 E.g., Discussing intensively the nature of state trading and its international treatment, in 1982-3, Ianni 

concluded that: "... if integration of nonmarket, trade trading countries into the world economy is desirable or 
necessary, the GATT is an inadequate international legal framework within which this objective can be 
accomplished . . . bilateral agreements provide the best legal framework within which to pursue the economic 
integration of market and nonmarket economies." See Ianni (The State Trading: Its Nature and International 
Treatment 1983 ). In 1989, Prof. Jackson reached a similar conclusion: " ... if an entire economy is based primarily 
on state trading principles, such that we would call it a "nonmarket economy," then most of the economic activity 
of such an economy evades the effective responsibilities and policies if GA TT, even though such an economy can 
be in complete conformity with the technical rules of the GATT." See Jackson (State Trading and NMEs 1989); 
Cottier, Mavroidis and Nadakavukaren (State Trading in the Twenty-First Century 1998) (discussing the 
conceptually difficult issues of state trading in the WTO/GA TT system). Viet Dinh (Note: Trading in the Twenty
First Century 1999). 
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Recognizing the existence of some sort of state trading in the Contracting Parties, 107 GATT 

included some rules dealing with this issue. However, such rules were drafted with the assumptions 

that state-trading practice would not be exercised to a considerable extent. 108 Indeed, such rules are 

considered ineffective to address even a "limited" or the so-called "market economy" state-trading 

practice. 
109 

The net impact therefore is that such rules will definitely fail to address the types of state-

trading practice in transition economies. However, this claim may have been overstated. To prove this 

point, we will first examine the nature of the state-trading problem, and then discuss whether and to 

what extent the current rules are adequate. 

State trading necessarily involves the government intervention over international trade. In 

terms of degree of government involvement, three general types of state trading are often described: (i) 

where the government owns and controls the trading enterprises; (ii) where the government directly 

controls, but does not own, the trading enterprises; and (iii) where the trading enterprise is granted 

exclusive or special privileges by the government. 110 State trading can be conducted in a variety of 

forms: (i) state monopoly over exports or imports, or both, through state-owned enterprises; (ii) state 

monopoly over exports or imports, or both, through private enterprises granted exclusive or special 

trading rights; (iii) central determination of prices or quantities or both; and (iv) quasi-contractual 

agreements, or planning agreements, between the government and domestic enterprises whereby public 

107 E.g., the US engages in state trading in, for example, nuclear fuel sales, which are handled by the 
Nuclear Regulatory Commission and the Energy Research Development Administration; the British National Oil 
Corporation is an example of state trading in United Kingdom; Other examples include Tobacco Monopoly in 
France, the Food Agency in Japan, the State-Trading Corporation in India. In 1995/96, 30 countries notified the 
WTO Working Party for STEs that a total of 121 STEs in their countries were involved in trading agricultural 
products. Several marketing boards are well known in international trade, e.g., the Canadian Wheat Board (CWB), 
which makes 22 percent of the world's wheat exports worth $ 3.2 billion annually, the Australian Wheat Board 
(A WB), with about 12 percent share of global wheat exports valued at$ 1.4 billion, and the New Zealand Diary 
Board (NZDB), which sells around 25 percent of world dairy exports worth $ 1.8 billion. See Ianni (The State 
Trading: Its Nature and International Treatment 1983) footnote 23, and Borst, Alan, "State Trading Enterprise 
Reform: Implications for Co-op Export Marketing Power," in Rural Cooperatives, (Vol. 64, Issue 3 (1997). 

108 In the words of Ianni, "It was assumed ( erroneously, in hindsight) that state trading would be practiced 
in insignificant amounts by GATT members." See Ianni (The State Trading: Its Nature and International 
Treatment 1983), referring to Muhammad, V, The Legal Framework of World Trade, (1958) p. 227. 

109 It has been considered that very few cases have been brought under GATT Article XVII either because 
of concern that other reciprocal cases may ensue or uncertainty of the substantive requirements of the article. See 
e.g., Cottier, Mavroidis and Nadakavukaren (State Trading in the Twenty-First Century 1998) pp. 430-432. 

11° Kostecki, M., East-West Trade and The GATT System, (1978) pp. 43-44. 
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and private resources and development plans are coordinated. 111 State trading may be practiced for 

various purposes, e.g., to protect domestic production from imports, to promote exports, and to 

stabilize domestic prices or incomes, to improve the country's balance of payment, to serve national 

security interests. 112 State trading usually accomplishes these objectives through the determination of 

either the domestic or export prices and quantities of traded goods. 113 Put aside the ownership issue, 

the government may only achieve these objectives by granting exclusive or special trading rights to, 114 

and/or economic benefits to influence the price, production and distribution decisions of, certain 

enterprises. Even though these two issues could be somehow combined in practice, it is always 

possible to separate them. 115 The granting of exclusive or special rights is only involved in 

administrative or regulatory practice, and not accompanied by financial incentives. On the contrary, 

the government may use financial incentives to influence firms' determinations on prices, production 

and distribution. This practice is exactly the subsidization issue that is melt into the state trading, and 

often makes the state trading issue more complicated. 

Having established the nature and operation of state trading, we now turn to examine how the 

current WTO rules deal with it. The GATT/WTO legal framework on state trading centered in GAIT 

Article XVII, entitled "State Trading Enterprises," and supported by several articles, principally GATT 

111 See Ianni (The State Trading: Its Nature and International Treatment 1983), also referring to Cranton & 
Puri, "Government as Entrepreneur and Planner: Aspects of Recent Industrial Strategy," in Britain, 9 Cal. W Int'! 
L. J 78 (1981). 

112 Ianni listed six basic objectives that are sought by both market and NMEs in exercising state trading, 
including: (i) to protect domestic production from imports, to promote exports, to stabilize domestic prices or 
incomes, or to discriminate in favor of certain trading partners; (ii) to improve trade terms and thereby improve the 
state trader's international trading position; (iii) to improve the country's balance of payments or control over the 
components of the trade account; (iv) to control domestic consumption of certain goods for public health reasons, 
like tobacco or pharmaceuticals; (v) to serve fiscal policies; and (vi) to serve national security interests. See Ianni 
(The State Trading: Its Nature and International Treatment 1983). 

113 Ibid., 
114 E.g., the exclusive or privileged trading rights may enable the granted enterprises (i) buying low from 

foreign producers and selling high to domestic consumers (thus evading the national treatment principle and tariff 
reduction commitments); (ii) buying from certain foreign producers, but not others (thus evading the MFN); (iii) 
buying just a certain amount of foreign products, regardless of the high demand of the domestic market (thus 
evading the quantitative restrictions. See e.g., Jackson (State Trading and NMEs 1989); Viet Dinh (Note: Trading 
in the Twenty-First Century 1999). 

115 See Horlick · and Mowry (The Treatment of Activities of State Trading Enterprises under the WTO 
Subsidies Rules 1998) p. 97 ( discussing that the issue of state-trading is a separate issue from that of government
determined pricing or subsidization, but there is also a certain connection between them). 
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Articles II, III, XI though XIV, and XVIII, and interpretative notes. 116 There are four basic obligations 

and restrictions imposed on the state trading practices of WTO Members. The first obligation is the 

duty of nondiscriminatory treatment, which requires the STE to "act in a manner consistent with the 

general principles of non7discriminatory treatment" in its import and export trade. 117 Specifically, a 

STE is obliged to (i) make its purchases and sales involving imports and exports "solely in accordance 

with commercial considerations" and (ii) afford the enterprises of other Members adequate competitive 

opportunities. 118 However, this obligation is exempted when (i) imports are for government use, and 

(ii) export prices reflect the conditions of supply and demand in different foreign markets. These 

exemptions permit a departure from the national treatment principle as well as different prices for 

goods exported to different foreign markets. 

The second obligation is the duty to notify the WTO the existence of STEs and the products 

imported and exported by them. However, such an obligation is substantially emasculated by the 

provision to allow Members not to "disclose confidential information which would impede law 

enforcement or otherwise be contrary to the public interest or would prejudice the legitimate 

commercial interests of particular enterprises." 119 As a result of this broad exemption, it is not 

surprising that in practice very little information has been disclosed to the GATT/WT0. 120 

The third obligation relates to quantitative restrictions. An interpretative note requires that the 

provisions of GATT Articles XI through XIV and XVIII on import and export restrictions apply 

equally to such restrictions "made effective through state-trading operations." 121 However, such an 

application is not possible because the rules do not specify how these provisions would be applied to 

116 For a more complete discussion on the legal framework on state trading, see Cottier, Mavroidis and 
Nadakavukaren (State Trading in the Twenty-First Century 1998). 

117 GATT Article XVII: l(a). 
118 GATT Article XVII: l(b). 
119 GATT Article XVII: 4(d). 
120 E.g., in its 1972 notification, Poland listed its foreign trading agencies and described briefly its trading 

procedures and goals, accompanied by a cover note asserting that state trading "in the sense of Article XVII" did 
not exist in Poland. See Ianni (The State Trading: Its Nature and International Treatment 1983). 

121 GATT Ad Articles XI through XIV, and XVII. 
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STEs, particularly their business "plans" that fix prices and quantities as well as production and 

investment. 122 

The last obligation is intended to prevent domestic protection. GATT Article II:4 restricts the 

use of a Member's import monopoly "to afford protection on the average in excess of the amount of 

protection provided for" in the appropriate Schedule of Concessions of that Member. The aim of this 

provision is to prevent the use of monopoly power over domestic resale prices from impairing or 

nullifying the tariff concessions. However, the qualification "on the average" is not defined, and thus, 

leaves the issue open. 

Furthermore, there had not been a clear definition of a STE in the GATT era. 123 The UR 

resulted in an Understanding on the Interpretation of GATT Article XVII, which, in essence, requires 

further transparency of the operations of the STEs. The definition of a STE is added, together with the 

detailed notification requirement as well as the review mechanism thereof. The definition makes a 

tremendous progress in emphasizing the exclusive or special trading rights, and thus does not 

incorporate the price determinations through economic incentives. 124 However, this definition could 

not help much in improving the WTO substantive legal framework on STEs. 125 

Thus, the GATT/WTO system provides an inadequate legal framework to address the state 

trading problem, even in a market economy. Relying on this fact, one attempts to argue that it is 

therefore inadequate to address the state-trading problems in NMEs. However, it is noted that there are 

two major problems with the state-trading enterprises that must be carefully considered. One is the 

monopoly and control of trading rights to influence the sales and purchases, including prices. The 

122 Ianni (The State Trading: Its Nature and International Treatment 1983). 
123 The lack of a definition of a STE was believed to have further weakened the GATT legal framework on 

STE. See e.g., Ianni (The State Trading: Its Nature and International Treatment 1983). 
124 UR Understanding on the Interpretation of Article XVII of GATT 1994 defines State Trading 

Enterprises as "Governmental and non-governmental enterprises, including marketing boards, which have been 
granted exclusive or special rights or privileges, including statutory or constitutional powers, in the exercise of 
which they influence through their purchases or sales the level or direction of imports or exports." The US seems 
adopting a broader definition, implying both the special rights and economic incentives, as "STEs are generally 
considered to be enterprises that are authorized to engage in trade and are owned, sanctioned, or otherwise 
supported by the government." See Annand (STEs: A Canadian Perspective 2000) p, 42. 

125 See Cottier, Mavroidis and Nadakavukaren (State Trading in the Twenty-First Century 1998) pp. 427-
432. 
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other is the use of economic incentives to affect pricing and business decisions. SOEs may imply both 

aspects. But it is cautioned that, while, in the centrally-planned economy, an SOE could function the 

same as a government agency, in a transition economy, it has been increasingly forced to compete 

equally with private firms in the same market. If this type of competition is obtained, together with the 

dramatically declined percentage of SOEs, both in terms of total capital and market share, in the 

economy, subsidization would be the only means whereby the government can influence SOEs' 

decisions on production and pricing. 126 Accordingly, this aspect should be addressed by the WTO 

rules on subsidies, 
127 

and the accession negotiations should focus on clarifying the relation between the 

government and its SOEs and on ensuring that SOEs operate under commercial considerations. The 

exclusive and preferential trading rights for companies could be resolved through accession 

negotiations which focus on the existence and behavior of enterprises possessing exclusive or 

privileged rights and specific scheduled commitments on trading rights. 128 

E. Lack of Transparency 

One of the necessary conditions for identifying and disciplining subsidies is the availability of 

information and data on both enterprises' operation and government support programs. Such 

126 Qin (WTO Regulation of SO Es-A Critical Appraisal of China Accession Protocol 2004) p. 869 (stating 
that, in a competitive market environment, the main trade-distorting effect of state trading is that of government 
subsidization). 

127 In fact, the WTO rules on subsidies were used effectively to address this issue. In Canada-Dairy, the 
US claimed that Canada was subsidizing some milk products exports through subsidized pricing by the Canadian 
Dairy Commission (which has been notoriously known as a state-trading enterprise). The Panel and AB upheld the 
US claim, although neither the parties to the dispute, i.e., the US and Canada, nor the Panel or AB mentioned or 
used the term "state-trading enterprise." One submitted that "the US government believes that the WTO subsidy 
rules can be applied against a state trading enterprise without relying on GATT Article XVII. See Annand (STEs: 
A Canadian Perspective 2000) p. 46. 

128 Cottier and Mavroidis recommend that the exclusive and preferential trading rights should be limited. 
See Cottier, Mavroidis and Nadakavukaren (State Trading in the Twenty-First Century 1998). See also Viet Dinh 
(Note: Trading in the Twenty-First Century 1999); See Annex III: Negotiations on China's Trade's Distorting 
Industrial Policies for an illustration on how the issues associated with state trading are addressed in WTO 
accession negotiations. 
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information is often not available in transition economies. 129 As such, the application of the WTO 

laws on subsidies may be limited. 

In addition, this problem is furthered by the fact that Members have had difficulties in dealing 

with the non-transparency in the whole GATT/WTO history. 130 Members have never done a good job 

in reporting their subsidy programs to the WT0. 131 Accordingly, care is needed regarding the 

accession of transition economies. 

However, it is noted that the necessity of having this information available has already been 

addressed in the GATT/WTO legal framework. Originally, GATT 1947 Article XVI:1 requires the 

notification of the extent, nature and estimated effect of any subsidy which operates directly or 

indirectly to increase exports or reduce imports. 132 The SCM Agreement improves this obligation by 

requiring the notification and update of all subsidies, regardless of their potential trade effects. 133 The 

SCM Committee is explicitly required to examine and supervise these notifications. 134 As a result, the 

issue is how to enforce these provisions upon transition economies. In this regard, we note the lack of 

an effective enforcement mechanism. While a Member is generally obligated to notify all specific 

subsidy, granted or maintained within their territories, not later than 30 June of each year, the country 

can just state that it has granted no subsidies or provide minimal information on certain "small" 

subsidies. Given, on the one hand, the confusion and difficulties of determining which action is a 

129 See Chapter 4, supra, on "Non-Applicability of National CVD Laws" for detailed discussion on how 
the lack of transparency has affected the application of national CVD laws. This problem was one of the 5 major 
issues .addressed in the October 1992 US-China MOU on Market Access which required China to improve the 
transparency of its trading regime by openly publishing all trade-related laws, regulations, and decrees and ending 
the use of restricted internal trade directives, among other things. See GAO Report on Implementation of 
Agreements on Market Access and Intellectual Property 1995, pp. 17 and 34. 

130 It is submitted that "In considering the future challenges for the WTO, the challenge of addressing trade 
barriers arising from non-transparent, restrictive government-industry cooperation, as occurs in many sectors in 
Japan, stands out as a particular problem." See Roh, Charles E.; Kingery, John; Mastel, Greg and Southwick, 
James D., "Future Challenges: The Proposed Accession of China, Russia, and Others: Presentation Summary and 
Comments," in 32 The International Lawyer 883 (1998)P: 897. 

131 See WTO, World Trade Report 2006: Exploring the Links between Subsidies, Trade and the WTO. 
132 GATT 1947 Article XVI:l. 
133 SCM Agreement Article 25. Indeed, some preferential treatments are granted based on this 

notification. E.g., Article 17.13 requires notification of subsidies relating to privatization; Article 28 requires the 
notification for the preferential treatment in a transition period. 

134 Such notification and examination are assisted by the Trade Policy Review Mechanism of the WTO. 
See Annex 3 to the WTO Agreement. 
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specific subsidy and should be notified and which is not, and the possible remedies, including both 

CVD measures and WTO dispute settlement, that could be applied in response to a subsidy, a Member 

tends not to notify all programs that in its own judgment are not specific subsidies. 135 

Under the SCM Agreement, a Member who is not satisfied with the notification of another 

Member can (i) "make a written request for information on the nature and extent of any subsidy" 

and/or (ii) bring to the attention of this Member that certain measures having the effects of a subsidy 

have not yet been notified to the WT0. 136 Though the law requires that "Members so requested shall 

provide such information as quickly as possible," there is no specified timetable or deadline for such a 

reply, and the most that the requesting Member(s) can do is to bring the matter to the attention of the 

Subsidy Committee. 137 The Committee, which consists of all Members, in its turn shall examine the 

issues at its regular meetings or at special sessions held every third year. 138 All in all, the complaints 

about subsidy notification will be subject to a lot of procedures and delays. 

In theory, the WTO Trade Policy Review Mechanism may provide another forum for Members 

to address their concerns on subsidy notification, lack· of transparency as well as the overall economic 

environment of the newly acceded transition economy Member. 139 But, in practice, this mechanism 

may not be as effective as the surveillance system of the Subsidy Committee. In terms of timing, the 

review of the trade policy of a newly acceding transition economy Member may be conducted once in 

every four or six years. 140 In terms of substantive coverage, as the review covers almost every aspects 

135 It is noted that the problem with notification of subsidies in the WTO generally could be due more to 
the difficulties of determining which action is a specific subsidy and which is not, under the SCM Agreement. As 
discussed in Chapter 3, the concept of "specificity" for the determination of specific subsidies is potentially broad 
and confused. As a result, a Member may not be certain as which of all its actions are specific subsidies and thus 
should be notified. If it notifies a particular action, it admits, or will be deemed, that it provides a subsidy. 
Therefore, a Member tends not to notify. 

136 See SCM Agreement, Articles 25.8-10. 
137 Ibid., 
138 Ibid., Article 26. 
139 "The purposes of the Trade Policy Review Mechanism ("TPRM") is to contribute to improved 

adherence by all Members to rules, disciplines and commitments made under the Multilateral Trade Agreements 
. . . to the smoother functioning of the multilateral trading system, by achieving greater transparency in, and 
understanding of, the trade policies and practices of Members." See WTO Agreement, Annex 3 on Trade Policy 
Review Mechanism, section A "Objectives". 

140 The "impact of individual Member on the functioning of the multilateral trading system, defined in 
terms of their share of world trade in a recent representative period, will be the determining factor in deciding the 
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of the economy, there is likely no sufficient time and effort spent on issues related to the subsidy 

notification and transparency. Indeed, the review mechanism may not help much as it is explicitly 

"acknowledging that the implementation of domestic transparency must be on a voluntary basis and 

take account of each Member's legal and political systems." 141 Accordingly, the claims on the 

inadequate WTO legal treatments on subsidy notification and transparency may be rational. 

In all cases, it should be noted that as subsidization necessarily involves the government, the 

good faith cooperation of the governments in transition economies is key to resolve issues related to 

the lack of transparency. The question is how to encourage and promote this kind of cooperation. 

Unfortunately, as discussed herein, the WTO legal framework on subsidies and Members' CVD laws 

and practices do not sufficiently induce such cooperation. 

F. WTO Dispute Settlement v. National CVD Laws 

As the foregoing analysis, particularly the discussion in Chapter 4 on Non-Applicability of 

National CVD Laws, shows, many claims are rooted in the difficulties faced in the application of CVD 

laws. Such claims may have been so resonated that one forgets the fact that there is another forum that 

could effectively help identify and discipline subsidies in transition economies. The WTO dispute 

settlement provides another, and parallel, opportunity for Members to identify and discipline subsidies. 

Because of its own features, this forum may be even more comprehensive and effective in disciplining 

subsidies in transition economies. 142 By prohibiting export and import substitution subsidies, per se, 

the WTO dispute settlement mechanism may help prevent the subsidies from causing adverse effects to 

interests of Members in their domestic markets as well as the market of the transition economies before 

frequency of reviews. The first four trading entities ... shall be subject to review every two years. The next 16 
shall be reviewed every four years. Other Members shall be reviewed every six years," or longer. As a result, a 
newly acceded transition economy would fall into the group of Members whose trade policies are reviewed every 
four or six years. See ibid., section C Procedures/or Review. 

141 See ibid., section B Domestic Transparency. 
142 Indeed, it has been submitted that the SCM Agreement would promote a shift away from the use of 

national countervailing duty law to a direct challenge of the subsidies under multilateral forums. See Chapter 3, 
section II.B.2, on Enforcement Mechanisms for detailed analysis on this point. 
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such effects may occur. Therefore, WTO dispute settlement may address some particular concerns of 

WTO Members relating to subsidization in transition economies, which may not be effectively 

disciplined by countervailing duty law. 143 

III. Buffering Mechanism: Necessities and Constraints 

Because of the particular situations of transition economies and the inadequate treatments of the 

WTO rules, it has been submitted that if they were allowed to join the WTO as if they were market 

economies, they may become free riders on the trading system, and these free riders could break the 

system. 144 Accordingly, there is a need to find possible mechanisms to integrate transition economies 

into the WTO in such a way that may strengthen, not weaken, the WT0.145 The "buffering 

mechanism" is thought of necessary to integrate transition economies into the GA TT /WTO system. 146 

This mechanism interfaces the so-claimed "not fully rule-based and market-oriented" transition 

economies into the "rule-based and market-oriented" trading system. 147 

However, it has also been submitted that WTO Members, under the pretext of the allegedly 

143 See Chapter 4, supra, on "Non-Applicability of National CVD Laws" for a comprehensive analysis on 
the difficulties of applying national CVD laws to NMEs. See also Holmer and Bello (The Trade and Tariff Act of 
1984: Road to Enactment 1985). 

144 See footnote 10 to the Introduction, supra. 
145 It is noted that the multilateral trading system has always included such a mechanism to interface 

different economies into a single system. Even though all of its participating economies are considered "market" 
or "market-oriented" economies, there are always differences among them. In addition to the theoretical proposals, 
the experience gained in designing and developing the GATT/WTO system has somehow enabled the system 
itself as well as its member countries to be more confident in designing such a mechanism to interface economies 
that posses much wider magnitude of differences, namely "market" and "transition economies." As Prof. Jackson 
succinctly concludes "in international economic relations, particularly in trade, some "interface mechanism" may 
be necessary to allow different economic systems to trade together harmoniously." See Jackson (World Trading 
System 1997) p. 248; and (World Trading System 1989) pp. 218-19. 

146 See note 143 supra. 
147 See e.g. Jackson (The World Trading System 1997) p. 325; Mastel (WTO and NME 1998) p. 6. In 

essence, these authors stated that the WTO is the ultimate rule0based, market-oriented economic institution. It is 
noted that a lesser assumption on the market economy setting of the GATT in 194 7 was claimed by some scholars. 
Prof. Snyder, exploring the historical development of the GATT and citing that "in 1947, Jacob Viner wrote that 
"there are few free traders in the present-day world, no one pays any attention to their views, and no person in 
authority anywhere advocates free trade,"" argued that "Its founders considered state trading to be an aberration, 
and they presumed that GATT members would not practice state trading on any significant scale." Thus, one may 
say that there were not many free trade or "market" economies in the world in 1947, but the GATT was drafted to 
promote that the economy was best left in the hands of private enterprise and removed as much as possible from 
the reach of the state. See Snyder (Origins ofNME 2001) p. 379. 

196 



inadequate development of market relations in transition economies and inadequate treatment of WTO 

rules, have been trying to ask for and to impose specific terms of accession, which may substantially 

impair the full-fledged participation of transition economies in the WTO system. 148 

Thus, it is necessary to examine the basic principles that govern the formulation and 

implementation of the "buffering mechanism." 

A. The Buffering Mechanism and Reciprocity 

The WTO Agreement is, essentially, a contract negotiated and entered into by governments. 149 

The WTO Agreement, as amended by the terms and conditions of the accession protocol of a particular 

country, is therefore the contract between this acceding country and the incumbent WTO Members. 

Accordingly, it is imperative that this contract be reciprocal for the sustainable development of each 

contracting party as well as of the WTO as an international institution. The buffering mechanism 

should be designed to ensure that the "reciprocal trade concessions" enshrined in the WTO Agreement 

would not be impaired by the special circumstances in transition economies. Such a buffering 

mechanism must also reflect the specific situation of socio-economic development of the transition 

economy to ensure that this economy has the opportunities to benefit from the concessions made to it 

by the incumbent Members; In other words, the accession agreement should not be a "WTO-plus" 

agreement, but balance the rights and obligations, or advantages, between the contracting parties. 

148 See e.g., Poloueklov (NME and WTO Accession 2002) pp. 3-4 and 37 (stating that the question of 
whether transition economies will eventually be allowed to enjoy a full-fledged and non-discriminatory 
participation in the multilateral trading system for the time being remains open. The answer is in the hands of the 
WTO Members, acting individually and jointly); Qiri ("WTO-Plus" Obligations and Their Implications for the 
WTO Legal System: An Appraisal of the China Accession Protocol 2003); Qin (WTO Regulation of SOEs-A 
Critical Appraisal of China Accession Protocol 2004). 

149 WTO, Introduction to the WTO: Trading into the Future (Switzerland: 2"d 1998) p. 5. The Doha 
Ministerial Declaration, adopted on November 14, 2001, para. 9, emphasizes the "intergovernmental character of 
the organization. See also Cass, Deborah Z., "The "Constitutionalization" of International Trade Law: Judicial 
Norm-Generation as the Engine of Constitutional. Development in International Trade," in European Journal of 
International Law 12 (2001), pp. 55-6 (arguing that the WTO is basically a contractual and intergovernmental 
system which is not constitutional in a conventional sense.) 
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However, it is difficult to define and measure this "reciprocity" or "balance". In its simplest 

form "whether an exchange of concessions is reciprocal depends upon whether each exchanging state 

receives a dollar-for-dollar benefit in concessions for exports versus imports. In other words, 

reciprocity requires a balance for each state between the negative employment effects of increased 

imports and the larger number of jobs openings that increased exports generate." 150 But, even with this 

simple equation, it seems difficult to calculate or estimate the increased imports and/or exports and/or 

their effects on employment to the national economy of each trading partner for the purposes of 

striking a balance. When one adds other factors, such as the asymmetry of information and capacities 

among trading partners, particularly between the incumbent Members and the new acceding country, 

to the equation, it is simply impossible to conduct these calculations and estimations. What is 

interesting about international trade is that trading countries can always rely on the theory that 

international trade liberalization is almost always a good thing, a positive "win-win-win" scenario for 

all participants to offset any accused imbalances of advantages from a trade agreement. 151 This is a 

perfectly correct argument as the benefits of joining the WTO, for instance, are potentially enormous, 

particularly from the perspective of the acceding transition economy country. 152 The acceding country 

will gain not only better market access to the incumbent Members' markets, but also the credibility of 

its policies and institutions that could then bring in invaluable benefits to its economy. As a result, the 

concept of balance of advantages or reciprocal exchange of concessions is often considered only in 

terms of the opportunities to trade and the reasonably expected gains from trade. 

15° Kostecki M., East-West Trade and the GATT System (1978) p. 37 cited in Lansing & Rose (Granting 
and Suspension ofMFN for NMEs:.Policy and Consequences 1984) footnote 35. 

151 This is not to exclude the assertion that trade can create winners and losers, and "the international trade 
liberalization may not be sustained if merely premising that trade is a positive "win-win-win" scenario which is an 
outworn slogan whose time has passed." For a discussion on the need to take into account the interests of the 
losers of international trade in the US to advance international trade liberalization, see e.g., Reif, Timothy M. and 
Rangaswani, Viji, "The Way Forward for U.S. Trade Policy and the WTO," in 32 Law & Pol'y Int'! Bus. 427 
(2001). 

152 For a discussion on the benefits of joining the WTO from the acceding transition economy perspective, 
see e.g., Drabek (Countries in Transition and their Integration into the Multilateral Trading System 1997); Drabek 
and Baccketta (Tracing the Effects ofWTO Accession on Policy-making in Sovereign States: Preliminary Lessons 
from the Recent Experience of Transition Economies 2004) pp. 1089-91. 
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Because of the particular situations in transition economies, an exchange of non-discriminatory 

treatment and market access between WTO Members and acceding transition economies ( often 

wrongly called NMEs) are considered in favor of the latter. 153 It was submitted that the nature of the 

trade regimes of Poland, Romania and Hungary made it very difficult if not possible to implement the 

basic principles of the GATT: reciprocity and non-discrimination. 154 The additional undertakings, i.e., 

in addition to those provided for in the GATT/WTO, "were required to en,sure that reciprocal trade 

concessions would not be impaired" by the NME features, such as economic planning, artificial prices, 

state trading, in these countries. 155 Market economies, therefore, demand that the transition economies 

undertake further concessions. Such further concessions, on the one hand, include assurances that 

market access and non-discriminatory treatments, accorded by transition economies to market 

economies, are meaningful, i.e., adhering to the rules and commitments strictly. These concessions 

must also persuade market economies that imports from the NMEs will not unduly disrupt their 

domestic markets. In other words, their "legitimate" interests must be fully protected, at least 

temporarily. 

As the WTO is much more legal-oriented and complex than its predecessor, the GATT 1947, 

the determination of "reciprocity" in the context of WTO accession requires much more 

comprehensive and careful consideration. 156 The buffering mechanism is enforced by Members with 

the assistance of the WTO-rules-oriented dispute settlement mechanism. Therefore, the buffering 

mechanism must consist of specific and precise terms and conditions to avoid possible damages to the 

legalistic nature of the WTO. 

153 Lansing & Rose (Granting and Suspension ofMFN for NMEs: Policy and Consequences 1984) p. 340. 
154 Hoogmartens (WTO and The Integration of Transition Economies 2002), p. 22. 
155 Hoogmartens (WTO and The Integration of Transition Economies 2002), p. 23; GAO Fact Sheet on 

GAIT Treatment of NMEs (1990) pp. 9-10 (stating that "additional undertakings were required to ensure that 
reciprocal trade concessions would not be impaired by state trading enterprises, central planning, artificial prices, 
and bilateral trade agreements.") (emphasis added); Kingery also submitted that there is an additional need to 
dismantle old structures for the accession of transition economies into the WTO. See Roh, Charles E.; Kingery, 
John; Mastel, Greg and Southwick, James D., "Future Challenges: The Proposed Accession of China, Russia, and 
Others: Presentation Summary and Comments," in 32 The International Lawyer 883 (1998) p. 884. 

156 Report of Consultative Board on The Future of the WTO 2005, para. 37 (stating that "By providing a 
rules-based system, with an effective adjudicating process for disputes, the WTO has allowed states to enter 
binding and durable commitments ... "). 
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B. Necessity to Follow the Same Rules of the Game 

The most critical issue in the WTO accession is whether the acceding country can live up to the 

profound obligations enshrined in the WTO Agreement, and in our discussion, the WTO standard rules 

on subsidies. This is particularly true with respect tothe accession of the transition economies, 157 since 

the GATT/WTO system was largely designed by market economies for market economies. 158 We have 

discussed that there may be special circumstances in the transition economies that could render the 

WTO laws on subsidies inapplicable or ineffectively applicable. 159 Nevertheless, the fact is that 

transition economies can not, or should not, wait until such time that their economic conditions are 

considered fully compatible with the assumed conditions in which the WTO laws on subsidies could 

effectively function. 160 The reason would be simply that they may never reach that level of 

development without the benefits and obligations of WTO membership. 161 

157 Hoogmartens submitted that "In integrating these transitional economies, the WTO plays a crucial role 
because IMF and World Bank membership normally do not require domestic policy reforms as profound as are 
required for WTO membership. See Hoogmartens (WTO and The Integration of Transition Economies 2002) p. 5. 
Drabek argued that the most difficult issue in the WTO accession negotiations of transition economy countries is 
the credibility of commitments of these countries to their negotiating partners. There are reasons to believe that the 
commitments undertaken by these countries may not be realistic and, as a result, they carry a high probability of 
failure. See Drabek (Countries in Transitions and their Integration into the Multilateral Trading System 1997), p.4. 

158 See e.g. Poloueklov (NME and WTO Accession 2002); Jackson (World Trading System 1997) p. 325. 
159 See previous sections I.D and II, supra, on "Problems on the Applicability of WTO Laws on Subsidies: 

A General Assessment" and "Claims and Rebuttals on Inadequate WTO Legal Treatments of Subsidy Problems in 
Transition Economies," respectively. 

160 It is noted that the assumed conditions for the proper functions of the WTO rules on subsidies we are 
referring here does not necessarily require the elimination of all differences among economies, particularly those 
between transition and market economies. We are aware that each country has its sovereign rights over its own 
political and economic regime and that the concept of market economy is indeterminant and a particular model of 
market economy that is somehow proved successfully in one economy may not be suitable or realistic in others. 
The US economy may be considered the most extreme form of a market economy currently existed in the world. 
However, not all other market economy, and transition economy, countries want to follow strictly its model. In 
other words, the concept of "assumed conditions" here is a working concept that is constantly developed in both 
theory and practice. But, it has some basic elements that are found in a "generally defined" market economy and 
these elements are the fundamental assumptions of the GATT/WTO rules. In principle, all GATT/WTO 
participants must share these basis elements to enable the system to operate properly. There are nevertheless 
always differences among the economies of these participants that may affect their trade relations, but these 
differences must not be so fundamental and must not have so significant impacts on their trade relations. (We note 
that the differences between the economies of the US and Canada over forest land ownership could be considered 
fundamental and this fundamental difference explains the endless trade dispute · between them· over softwood 
lumber subsidization in the past more than 20 years. But, this is an exceptional case. See infra footnote 181 for 

200 



Thus, in all cases, to ensure the reciprocal nature of the WTO Agreement, a special set of rules, 

i.e., the buffering mechanism, is needed to ensure that the acceding transition economy will live up 

with the committed obligations, and at the same time, to allow Members to check whether, and to what 

extent, such obligations are implemented. These additional rules must also provide the Members the 

opportunities to enforce these obligations, i.e., to detect and discipline the failure to implement the 

committed obligations, because the rules may just remain in paper and the reciprocal concessions may 

not be achieved, if they are not backed by a suitable and binding enforcement mechanism. 

As discussed above, the NME elements in the acceding transition economy are the primary 

reason for the inapplicability or ineffective applicability of the WTO rules on subsidies, the additional 

rules must be able to promote the market-oriented reforms in this economy to create the fundamental 

conditions for the proper function of the WTO laws. Accordingly, the acceding transition economy 

country should be obligated to undertake measures (i) to promote the function of market forces in 

allocating resources and determining prices, production and distribution of goods and services, and (ii) 

to improve transparency and to notify its subsidies and trade regime to the WTO. In addition, 

Members should be provided the opportunity to monitor the implementation and to seek enforcement 

of these commitments. A transitional review mechanism, which, on one hand, requires the acceding 

transition economy to report and to engage intensively in the review of the implementation of its 

commitments and, on the other hand, allows Members the opportunities to seek information and 

more detail.) It is these fundamental assumptions of the market environment for the proper function of the 
GATT/WTO system that we mean .here. Our previous discussion to this point demonstrated both the content of 
these assumptions and the special conditions in transition economies that make them different with these 
assumptions. While Chapter 2 shows the theoretical assumed market conditions for the proper function of 
international rules on subsidies, Chapter 3 explores the needed market conditions for the effective application of 
the actual WTO rules on subsidies. Chapter 4 examines the reasons for the inapplicability or ineffective 
applicability of the CVD laws to NMEs. The previous part of this Chapter extends this discussion to the general 
application of the WTO rules on subsidies to transition economies to assess the rationales for the buffering 
mechanism to integrate these economies to the world trading system. 

161 See e.g., Drabek and Bacchetta (Tracing the Effects ofWTO Accession on Policy-making in Sovereign 
States: Preliminary Lessons from the Recent Experience of Transition Countries 2004), pp. 1083-1125 (discussing 
that "the WTO accession significantly improves the stability of market access, helps eradicate corruption and 
improves governance without significant losses to government. revenues .. . It also plays a positive role in 
strengthening domestic policies.") Hoogmartens submitted that "In integrating these transitional economies, the 
WTO plays a crucial role because IMF and World Bank membership normally do not require domestic policy 
reforms as profound as are required for WTO membership. See· Hoogmartens (WTO and The Integration of 
Transition Economies 2002). 

201 



clarification, would be critical in light of the previous analysis on the inadequacy of the WTO legal 

treatments on transparency in transition economies. 162 Furthermore, some measures that may help 

ease the application of the standard WTO rules on subsidies to transition economies may be also 

necessary. In light of the above discussion on the inappropriateness of the prevailing market prices in 

the acceding transition economy's domestic market for the purposes of subsidy identification and 

measurement, the possibilities to resort to "surrogate benchmarks" for the subsidy identification and 

measurement purposes seem imperative to enable Members to seek meaningful enforcement of the 

WTO rules. Similarly, due to the special position of the SO Es in some transition economies, if it may 

be extremely difficult to discipline subsidization to SOEs because of the uncertainty that a particular 

type of subsidies to SOEs may not be considered "specific" and therefore not falling into the scope of 

the WTO rules, a modified version of the specificity definition would be necessary to promote the 

effective application of the WTO rules. 

It is however noted that all these measures are interrelated and the effects of the application or 

even possible application of a measure may either strengthen or nullify the purposes of the other 

measure(s). For instance, the actions of notification of subsidies and trade regime to the WTO by 

themselves are necessary for the effective implementation and enforcement of the WTO rules and 

make it easier for the determination of the appropriateness of the transition economy's domestic prices 

for subsidy identification and measurement purposes as well as for the determination of the potential 

subsidization to SOEs. On the contrary, the possible, and/or actual practice of, application of 

"surrogate benchmarks" to identify and measure potential subsidies may discourage the transition 

economy's attempts to notify subsidization and trade regime to the WTO in the first place. 

It is further noted that, in formulating and implementing these additional rules, due attention 

must be made to the fact that there are no clear set of measurable criteria against which to precisely 

162 See section II.E, supra, on "Lack of Transparency" for detailed analysis. 
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assess whether, and to what extent, the conditions in a certain transition economy meet the assumed 

market conditions for the proper function of the WTO rules. 163 

C. Temporary Protection for Legitimate Interests oflncumbent Members 

As discussed in Chapter 2 on the reasons for international control of subsidies, subsidies may, 

in certain circumstances, cause adverse effects to the interests of WTO Members. 164 It is noted that 

these adverse effects are not only the disruption of their domestic industries because of the artificially 

low imports from transition economies, even though these effects are often more easily seen, but also 

the nullification or impairment of their benefits resulted from tariff reductions and other market access 

commitments made to them by the acceding transition economies. Although the WTO provides 

mechanisms, such as countervailing duty measures and dispute settlement on subsidies, to protect these 

interests, such mechanisms may be inapplicable, or ineffectively applicable, because of the particular 

nature of transition economies. 165 In practice, most, if not all, WTO Members, including the US and 

EU, have not applied these measures to discipline subsidization in NME countries. Accordingly, some 

additional rules to facilitate the application of such mechanisms would be necessary to ensure the 

reciprocal nature of the WTO Agreement. In addition, other measures, such as the AD and safeguard, 

that may bring similar results of protection for the Members' interests, may also be found necessary as 

it is still doubtful whether the additional rules to facilitate the application of subsidy rules are sufficient 

and effective. 

163 As mentioned in note 159, supra, we however have tried to analyze these conditions in great detail for 
the purposes of evaluating the necessities and constraints of the buffering mechanism as well as its formulation 
and implementation. The differences between the conditions in the transition and "market" economies are 
somehow very much similar to those between the concept of "market" and "NME" as discussed above in section 
A on "The Concept of"NME" and "Transition Economies." 

164 E.g., subsidies may cause the reduction or exclusion of exports of Members to the subsidizing 
country's market or any third markets; or disrupt the domestic markets of the importing Member. See Chapter 2 
for detailed analysis. 

165 See previous sections I and II, supra, on "Transition Economies" and "Claims and Rebuttals on 
Inadequate WTO Legal Treatments of Subsidy Problems in Transition Economies," respectively, and Chapter 4 on 
Non-Applicability ofNational CVD Laws for detailed analysis. 
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Although AD remedy is generally a response to an "unfair" private action, Members have been 

using it, albeit with some modification, i.e., the use of NME methodologies or "surrogate" values for 

the determination of dumping and the calculation of dumping margins, to counter both dumping and 

subsidization on imports from NMEs. 166 Indeed, it has been considered the only trade remedy in some 

WTO Members, such as the US and EU, that could be used to discipline "unfair" imports from NME 

countries. As a result, a continued application of the NME AD remedy would be necessary to 

compensate for the inapplicability or ineffective applicability of subsidy rules to an NME country to 

protect legitimate interests of incumbent Members when this country joins the WT0. 167 

Similarly, a country-specific safeguard measure could also be found necessary. 168 Safeguard 

measures have always been considered a necessary safety valve for international trade liberalization as 

it provides an effective tool for trading countries to temporarily switch back to their previous position 

of protection should they find that international trade liberalization in a particular product or sector is 

seriously injurious to their domestic industries. 169 Although this remedy is not a response to "unfair" 

trade practices of any trading partners and therefore should be applied on a non-discriminatory basis to 

imports from all sources, a modified form of this remedy has been critical in promoting the bilateral 

trade relations between NME countries and incumbent Members because of the special circumstances 

of the former. Certain NME features of a transition economy, such as economic planning, state 

trading, the needs for foreign exchanges and low cost structure, may serve as a threat to more mature 

economies because of the potential surges ofimpmts that would seriously injure domestic industries of 

166 See footnote 133 to Chapter 4, supra, and its accompanying text, and Chapter 6, section II.A, infra, on 
"Bias on the Application ofNational CVD Laws". 

167 It is noted that we come to this conclusion without the consideration of the fact that NME AD 
methodologies could give Members enormous discretion in their administration and application of their AD laws 
and afford even more protection to Members' domestic industries (as dumping is more easily found and dumping 
margins are likely higher as a result of such application) and therefore Members will likely seek to extend such 
possibility as long as possible. We are aware and view that this fact will affect the outcome of the buffering 
mechanism because the political forces in the incumbent Members will try their best to extend such application to 
protect their own interests. See Chapter 4, subsection II.A, infra, on "Bias on the Application of National CVD 
Laws." 

168 See footnote 132 to Chapter 4, supra, and its accompanying text. 
169 This safeguard measure is provided for in GATT Article XIX. 
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certain Members. 170 The use of a modified version of the safeguard measure that only restrains 

imports from the subject transition economy was considered necessary to cope with this threat. 

Furthermore, the use of this modified safeguard measure also helps ensuring the reciprocal trade 

relation at the multilateral level because it does not apply to imports from other Members, thereby 

protecting the reciprocal trade relations between Members which were already established prior to the 

entry of the transition economy country. Accordingly, a discriminatory safeguard measure would 

likely be used to ensure the reciprocal trade relations between the acceding transition economy and 

incumbent Members in the world trading system. 

In theory, other measures, such as quotas, tariff-rate quotas and different forms of export 

restraint arrangements, may also be used to compensate for the NME elements of the acceding 

transition economy when it joins the multilateral trading system. The actual operation of the quota 

system in the textile sector in both bilateral and multilateral trade relations in the past would provide 

the clearest example of how a quota system in one or several sectors may help interfacing different 

economies in a multilateral trading system and promoting overall international trade liberalization. 

The Uruguay Round may not have been concluded without the inclusion of the Agreement on Textiles 

and Clothing which permits the use of quota systems within 10 years. The lack of consensus on how a 

quota system may be permitted in several sensitive agricultural products was one of the reasons for the 

failure of the Doha Round in early 2006. As a result, the incumbent Members and the acceding 

transition economy country may find a quota system in certain products or industries necessary to 

compensate for the subsidization problems in the latter to achieve a reciprocal trade deal at the 

multilateral level. But, such arrangement is difficult in practice since a quota system is, per se, against 

free trade, and is not considered a remedy for "unfair" trade practices, like AD or CVD measures. 

A defaulted or pre-set tariff could also be an option to protect the legitimate interests of the 

incumbent Members. In this case, the incumbent Members and the acceding transition economy 

country can negotiate and agree upon a specific tariff as part of the WTO accession package that 

170 See e.g. Hoogmartens (WTO and The Integration of Transition Economies 2002), p. 57. 
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Members can apply to imports from the transition economy into their domestic markets if such imports 

are determined to be unfairly traded, i.e., either dumped or subsidized. This option is somehow similar 

to the safeguard measure, but would be preferable because, by informing the interested parties of the 

specific tariff in advance, it promotes the certainty and predictability in the trade relations with 

transition economies. In much the same way, the novel stories of the application of "surrogate" 

benchmarks or values for the determination and calculation of dumping or subsidization in AD and 

CVD cases 171 are also removed, thereby reµucing the level of uncertainties. 

All these measures, if applied, must be temporary in nature and correspond to the particular 

situations of the acceding transition economy. 172 Ideally, they coexist and disappear with the NME 

elements in the acceding transition economy that may render the WTO rules on subsidies inapplicable 

or ineffectively applicable. In this regard, one may argue that they should go on until the effects, on 

enterprises' production and sales, of certain government actions in the past, i.e., in the centrally-

planned economic and transition periods, that were considered subsidies, disappear. This argument 

may be correct as it is these effects, but not the existence of the government actions, that are 

considered "unfair" in international trade and therefore should be disciplined, and it is often that the 

effects of a government action that is a subsidy may last a long time after the existence of such a 

government action. However, this argument is neither rational nor realistic because of three major 

interrelated reasons. First, it is unclear whether these government actions were "subsidies" as the 

concept of subsidization only started to gain its meaning after the transition economy has made 

substantial progress in its market-oriented reforms. 173 Second, even assuming that these actions were 

subsidies, it is impossible to determine when these effects were created and when they disappear, and it 

is possible that, as a transition economy has gone a quite long way in its market-oriented economy, 

171 The uncertainties of the practice of applying foreign prices in the determination of dumping and 
dumping margins regarding imports from an NME country has been notorious in the last 20 years, particularly in 
the AD proceedings in the US and EC. See also Chapter 4 above on "Non-Applicability of National CVD Laws." 

172 See also the following sub-section D on "Buffering Mechanisms Based on the Country-Specific 
Situations." 

173 See section II.B, supra, on "Meaning of Subsidization in Transition Economies" for a detailed analysis 
on this. 
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these effects, if any, may have substantially been mitigated and thus may not significantly affect 

international trade. Lastly, even though there are a number of government actions that may render the 

· WTO rules on subsidies inapplicable or effectively inapplicable, not all of which were subsidies and 

the effects on enterprises' production and sales of some of these actions may disappear immediately 

together with these actions themselves. This option will not only encourage market-oriented reforms 

in transition economies, but also help avoid the potential imposition of double punishments against 

them when their government actions and market conditions no longer prevent the effective application 

of the WTO disciplines for the protection of Members' legitimate interests. 

D. Buffering Mechanisms based on the Country-Specific Situations 

To be effective and applicable and to avoid the problem of "western laws in a non-western 

country," the buffering mechanism must also reflect the broad policy-making framework and reality in 

the acceding transition economy. 174 In other words, to be successfully applicable, the rules intended to 

apply to transition economies must reflect and respond to the particular domestic legal and economic 

structures of the acceding transition economy. 175 Furthermore, the policy analysis on the use of 

subsidies by the government, as discussed in Chapter 2, also asks for the consideration of the country-

specific situation. 176 Our analysis in section I of this Chapter shows that the situation in each transition 

economy is very much different from that in others, while all of them may have shared many common 

features in their centrally-planned economy era. As a result, the need for the use of subsidies, the 

nature and types of subsidy programs, and the conditions for identifying and disciplining subsidies are 

also different. 

174 Bastiaan De Gaay Fortman, "The Dialectics of Western Law in a Non-Western World," in Human 
Rights in a Pluralist World: Individuals and Collectives, Roosevelt Study Center, 1990, p. 242. 

175 Hoogmartens (WTO and The Integration of Transition Economies 2002), p. 58 (concluding that in the 
integration of transition economies into the world economy and the WTO, the Western countries as well as these 
institutions must be receptive of the domestic reforms in transition economies and appreciate the cultural 
underpinnings of these reforms). 

176 Different country may have different reasons for subsidization, and in many cases, the priorities for the 
use of certain types of subsidies as well as their magnitude are very much different from country to country. 
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Therefore, to ensure the reciprocal nature of the WTO Agreement, the buffering mechanism 

must reflect the country-specific situation of each transition economy. This requirement involves three 

major interrelated issues. First, the need for protection that may be needed for incumbent WTO 

Members arising from transition economy nature as discussed in the previous sub-sections on 

"Necessity to Follow the Same Rules of the Game" and "Temporary Protection for Legitimate Interests 

of Incumbent Members" must correspond to the specific conditions of the acceding transition 

economy. As the particular situations of transition economies that make them incompatible with the 

WTO rules and, as a result, necessitate the buffering mechanism will be lessened and removed 

corresponding with their market-oriented reform progress, the nature of the buffering mechanism must 

correspond to this tendency and should not be made permanently? but temporarily. 177 

Secondly, the buffering mechanism must also reflect the needs of the acceding transition 

economy to actively prepare itself for the effective implementation of the WTO rules. This issue is 

critical in the sense that the WTO does not mean anything and the benefits of international trade 

liberalization cannot be realized if transition economy Members fail to advance their market-oriented 

reforms and implement their WTO obligations. In this regard, it is noted that while the benefits of 

their WTO accession are only opportunities, most critically the more predictable and open market 

accesses to foreign markets, 178 the obligations are real, and require enormous "costs," most critically 

public costs of implementing WTO disciplines and private costs of market adjustments. 179 It is largely 

177 Hoogmartens (WTO and The Integration of Transition Economies 2002), p. 57. 
178 It is important to note that certain prerequisites are necessary to capture these benefits, such as the 

competitiveness and "fair treatment" of transition economies' products in foreign markets. On one hand, these 
prerequisites involve costs for transition economy governments, such as the capacities to provide WTO-permitted 
services to support their products to penetrate and freely flow into foreign markets. On the other hand, these 
opportunities may be nullified by Members' decisions and behaviors, such as the application of, or even the 
threats to apply, trade/subsidy-related remedy measures as permitted by the buffering mechanism, such as AD, 
safeguard and CVD measures. In addition, as the MFN trade relations are often established between the transition 
economy countries and most, if not all, WTO Members, though often in forms of"conditional MFN," before their 
WTO accession negotiations, these benefits sometimes are not usually seen very clearly from the perspectives of 
the acceding transition economies. 

179 It is noted that the tenn "costs" used in this sentence not only include actual costs, but also mean the 
fees and time necessary to train and strengthen the capacities of the institutions, officials, businessmen and people 
as a whole on WTO laws and Vietnam's obligations and opportunities. For a thorough analysis on the costs of 
WTO accession for transition economies, see Drabek, Zdenek and Bacchetta, Marc, Tracing the Effects of WTO 
Accession on Policy-making in Sovereign States: Preliminary Lessons from the Recent Experience of Transition 
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because of these costs, transition economy Members may be forced to turn their back to the WTO. 180 

These costs also reflect the needs for orderly adjustment of the newly acceding transition economy to 

the multilateral trading system. In other words, there may be a need to buffer the effects of quick 

changes that may result in massive unemployment and social upheavals that may adversely limit the 

capacities of the newly acceding transition economy Member to undertake reforms towards WTO 

standards. A reciprocal accession agreement must somehow balance these benefits and obligations to 

promote and ensure meaningful participation of transition economies in the WTO. The possibility to 

use certain "efficient" subsidies without the threats of trade remedy measures and WTO challenges 

would be one of the best tools for this purpose. 

Finally, a reciprocal WTO accession agreement must also include some protection that may be 

needed to accommodate the "permanent" differences in fundamental public and social policies of the 

transition economies. Certain programs or government actions, such as public ownership of land, 

government control of basic industries and price control of particular goods and services, in transition 

economies that are principally aimed at implementing fundamental public and social policies, 181 rather 

than trade policies, are however severely, and perhaps unfairly, punished under the current WTO laws 

on subsidies. The 25-year-old and still-ongoing history of the subsidization/CVD battle between the 

United States and Canada over softwood lumber subsidization, which largely results from Canadian 

Countries (Blackwell Publishing Ltd 2004) pp. 1091-1121 (analyzing that "Accession implies the adoption of 
WTO disciplines, and this poses a number of challenges for the country q:mcerned. First, accession will affect the 
access of foreigners into the country's domestic market ... Second, accession will impose not only certain 
disciplines and rules but it will also require the establishment of those institutions and policies that are critical for 
the enforcement of these disciplines ... Third, accession will also affect government budgets ... Fourth, accession 
will also lead to various adjustment costs ... government (public) financial costs of implementing WTO disciplines 
and private costs of market adjustments ... Finally, accession will affect the conduct of macroeconomic policy.") 
( emphasis added). 

180 See e.g., Drabek (Countries in Transitions and their Integration into the Multilateral Trading System 
1997). 

181 The public ownership of land, e.g., is a fundamental public policy of several transition economy 
countries, such as China and Vietnam. Government control of basic industries is aimed more at to ensure 
minimum level of living standard, to prevent massive unemployment and social upheavals. These policies are 
considered "permanent" because they are not going to be changed because of the influence of some international 
laws and institutions, such as the WTO. 
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public ownership of forest land, would provide the clearest example. 182 Canada, as a matter of national 

policy, believes the Canadian people, not private individuals, should own the forests. As a result, 

various provincial governments in Canada still own almost all the forest land. Although Canada does 

not want to subsidize its lumber industry, at least through the provision of stumpage prices, there 

seems to be no way under the current WTO laws on subsidies that they can prove they are not giving 

subsidies unless they decide to sell the forest land at auction. Since 1986, the US has always accused 

Canada of subsidization to its lumber industry through the stumpage program and thus imposed 

countervailing duties upon Canada's lumber exports. Canada has used almost all applicable dispute 

settlement mechanisms whether national, regional or multilateral levels. However, the public 

ownership of forest land is "permanent" or "fundamental" social and public policy in Canada and has 

not been changed because of the influence of international trade. Export restraint and/or tariff-rate 

quota agreements, which are, per se, inconsistent with the WTO rules, seem the only possible ways to 

somehow help resolving the dispute. 

The implication of the US-Canada dispute over softwood lumber subsidization for the WTO 

accession and participation of transition economies is that .the current WTO rules may not be used to 

resolve these types of disputes and that transition economy Members are to be unfairly punished if the 

WTO rules are nevertheless to be used against certain programs, which originate from their 

"fundamental" public and social policies. The very recent US DOC preliminary affirmative CVD 

determination on loans from Chinese SOCBs to the paper industry as discussed in Chapter 4 above 

182 The dispute began in 1982 when the first CVD case was initiated (commonly referred to as Lumber I). 
The DOC found the Canada's stumpage program a subsidy, but not specific and thus not countervailable. In 1986, 
the US industry re-initiated the CVD petition (Lumber II). Though there were no changes in Canada's program, 
the DOC found that the program to be countervailable and set a preliminary subsidy of 15%. Before the CVD 
duty was imposed, the US and Canada reached an agreement that created a phased tariff. In 1991, Canada 
informed the US that it was withdrawing from the agreement. In response, the DOC self-initiated a CVD 
investigation and imposed countervailing duties. (Lumber III) In 1996, the USA and Canada again reached a five
year trade agreement, The Softwood Lumber Agreement, to impose limits on Canadian lumber exports to the US. 
Immediately after the Agreement's expiration in 2001, the US lumber industry petitioned a CVD case. (Lumber 
IV) On April 25, 2002, the DOC imposed a CVD duty of 18.79%. This decision was subject to endless petitions 
to US courts, NAFT A and WTO dispute settlement mechanisms. In an attempt to end the endless petitions, the 
US and Canada signed another agreement on September 12, 2006 to impose tariff-rate quotas on Canadian lumber 
exports to the US. This Agreement is, per se, not consistent with the WTO rules, but was considered necessary to 
resolve this dispute, which originates from differences in fundamental public policies. There is ongoing debate on 
Canada's implementation of this Agreement. 

210 



illustrates this point. Therefore, to avoid damages to the world trading system, there may be a need to 

find ways to accommodate these "permanent" social and public policy differences between market and 

transition economies. 183 However, it is not easy to propose such a way theoretically. Indeed, as a 

practical matter, there may be no solutions under the current WTO laws, but the actual cooperation 

among Members in their bilateral trade relations. 184 Luckily, this potential problem depends largely, or 

even solely, on the magnitude of the adverse trade effects on the domestic industry of a WTO 

Member. 185 As the WTO accession opens domestic markets of all Members to the exports of an 

acceding transition economy, thereby promoting trade diversion and reducing the concentration of all 

possible adverse trade effects to any single Member's market, such potential problem is less likely. 

It is noted that the buffering mechanism does not necessarily demand the unification or removal 

of all cultural differences among countries. Rather, the buffering mechanism calls for a reciprocal 

trade concession between an acceding transition economy country and the incumbent WTO Members. 

All the elements of the necessities and constraints of the buffering mechanism are interrelated 

and should be considered in their totality. The inclusion of any single measure into the buffering 

mechanism that meets the requirements of one or more elements, but does not meet those of the other 

element may reduce, or even nullify, the effects of all other measures of the buffering mechanism, 

which are completely suitable and appropriate. 

IV. WTO Accession: Ideal Opportunities to Address Inadequate Legal Treatments 

We now consider whether the WTO rules would allow the formulation and application of such 

183 It is noted that, as indicated in the chapeau of this subsection, there are always differences among 
economies, even they are all "market-oriented," and an "interfacing mechanism" is always included in the 
multilateral trading system to integrate them together. The differences we describe here may require a different 
legal treatment because of their "permanent" nature and potential effects on international trade. 

184 See section IV, infra, on "WTO Accession: Ideal Opportunities to Address Inadequate Legal 
Treatments" and Chapter 6, section II, infra, on "Explanations for Existing "Plus" Buffering Mechanisms" for a 
more comprehensive discussion on this point. 

185 The US-Canada trade relations on softwood lumber have many distinct features that are not common to 
almost all other trade relations. There have been virtually no similar disputes in the history of the world trading 
system. However, as indicated above, this type of dispute may be seen in the potential growing bilateral trade 
between the U.S. and China. 
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a buffering mechanism. Since the buffering mechanism is part of the accession package and there is 

no separate procedure for negotiations on the implementation of each of the covered agreements or 

issues, we will answer this question by analyzing the GATT/WTO accession procedures. 

Specifically, we will analyze the following sub-questions: What is the legal framework on 

subsidies for a GATT/WTO new comer? Does the acceding country merely accept the legal rules 

enshrined in the system? Are there any additional rules imposed? If the answer is yes, then how are 

the additional rules incorporated, and what are their legal effects? Is there any special rule for the 

accession of transition economies? 

Under the GATT 1947 system, a country may accede to the GATT on terms to be agreed 

between such a country and the Contracting Parties, as specified in GATT Article XXXIIL Thus, it 

opens the opportunities for the Contracting Parties to negotiate and agree with the applicant country on 

the terms of accession, or the rules, that the applicant is obliged to adhere to upon accession. Such a 

situation remains unchanged under the WTO. A revised version of Article XXXIII of GATT 1947, 

Article XII of the WTO Agreement on Accession specifies procedures for the accession of new 

members. A careful reading of Article XII reveals that (i) the WTO membership is open to countries 

as well as to autonomous customs territories; (ii) the terms of accession are to be agreed between the 

applicant and the incumbent WTO Members; (iii) the Ministerial Conference has the right to approve 

the terms of accession by a two-third majority of the Members of the WTO; and (iv) accession to the 

WTO means to accede to the WTO Agreement and the Multilateral Trade Agreements annexed 

thereto. While legally speaking, a country could become a WTO Member if its terms of accession are 

approved by two-third majority of incumbent Members, the general practice of "consensus" in 

decision-making regarding virtually all issues, including the admission of new members, originated in 

the GATT 1947 and still adopted in the WTO means that a country cannot obtain its WTO 

membership until the country secures agreement with all incumbent Members. Thus, one could 

observe four important points. First, there is no deadline or time limits for accession negotiation. 

Second, the terms of accession are to be negotiated and agreed between the acceding country and the 

existing Members. Third, the accession process is very much the same under the GA TT 194 7. Fourth, 
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there is no special provision on the accession of transition economies. Accordingly, there is no 

provision on what legal standards the applicant country and WTO Members would agree upon. Thus, 

one question comes to mind that asks: Could the existing Members demand for concessions that go 

beyond those established under the WTO law? If yes, then how far can they go? 

It is arguable that there would be no limits on negotiations on terms of accessions, regarding 

both time and scope. 186 Generally, the acceding country must persuade the existing Members that its 

commitments are reciprocally balanced to those commitments that they have already made in the 

WT0. 187 However, there are no concrete and measurable criteria for establishing such a balancing. As 

a result, the actual accession negotiation is often lengthy and the agreed terms or commitments usually 

exceed those of the existing Members, 188 although the contrary is legally acceptable. This accession 

mechanism also permits the Members and the acceding country to take into account the specific 

conditions of the acceding country. Because of these features, the GATT/WTO accession is often 

considered as a law-making procedure. 

The additional and/or different commitments form the "buffering mechanism" and together with 

the standard legal framework of the WTO make the overall terms of accession 'reciprocally balanced' 

186 This is self-evident in the accession negotiation of almost every new Member, particularly the recently 
acceded Members. Lanoszka submits that: "Article XII does not stipulate any membership criteria, and this signals 
perhaps the most problematic legal aspect of the accession process ... No guidance is given on the 'terms to be 
agreed', these being left to the negotiations between the WTO Members and the Candidate". See Lanoszka A., 
"The World Trade Organization Accession Process; Negotiating Participation in a Globalizing Economy," in 
Journal of World Trade 35(4) (2001), p. 589. Poloueklov said about the scope of negotiation that: "The WTO 
accession process as it has de facto evolved over the recent years can perfectly guarantee that not a single detail of 
the acceding country's trade and economic regime may escape attention of the corresponding Working Party 
members". See Poloueklov (NME and WTO Accession 2002), p. 4; The WTO Secretariat described: "Perhaps the 
most striking thing about WTO Article XII is its brevity. It gives no guidance on the 'terms to be agreed,' these 
being left to negotiations between the WTO Members and the applicant. Nor does it lay down any procedures to 
be used for negotiating these terms, these being left to the individual Working Parties to agree. In this, it follows 
closely the corresponding Article XXXIII ofGATT 1947." See WTO Secretariat, Technical Note on the Accession 
Process, WTO/ACC/7/Rev.2, November 1, 2002, p. 8. 

187 
" .•• the existing Members appropriately desired a negotiation with the applicant country, which must 

result in the applicant agreeing to a series of tariff concessions that the existing Members feel are reciprocally 
balanced to those commitments that they have already made in GATT." See Jackson, Davey and Sykes (Legal 
Problems oflntemational Economic Relations 2002), p. 232. 

188 "The cost of WTO accession will increase over time because the "terms of accession" into WTO will 
be increasingly demanding ... the present WTO member countries determine the "terms of accession" ... Therefore, 
the expected commitments usually exceeded by far those of the established WTO-members". See Philippe Auffret, 
Trade Reform in Vietnam: Opportunities with Emerging Challenges, World Bank Policy Research Working Paper 
3076, 2002, p. 11; See also Poloueklov (NME and WTO Accession 2002) p. 3 (stating that Article XII places no 
limits on the terms of accessions). 
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to the commitments that the existing Members have already made within the WTO framework. Such 

terms of accession are an integral part of the WTO Agreement and therefore binding on the acceding 

country and enforceable by the WTO. 189 

V. Legal Framework on Subsidies for Transition Economies: Case Studies 

Given the complexity of the GATT/WTO laws on subsidies and the particular situations of 

transition economies, including a special recognition on the use of subsidies, on the one hand, and the 

law-making nature of the GATT/WTO accession, on the other, a critical question is how has the legal 

framework on subsidies for transition economies been developed overtime? In other words, this part 

explores the practical jurisprudence of negotiating and agreeing on "reciprocal" concessions between 

GATT/WTO Members and the acceding transition economy countries. 190 The answers to this question 

could help us develop some sort of patterns in formulating the legal framework on subsidies for a new 

member. Since there were some transition economies acceding to the GATT 1947 and the 

continuation of GA TT law and practice into the WTO, 191 it would be logical to start with the cases 

under GATT 1947 before moving to those in the WTO. 

A. Legal Framework on Subsidies for Transition Economies under GATT 1947 

189 There seems a lack of a single article or provision of the WTO Agreement as well as its Multilateral 
Trade Agreements stating that the terms of accession are binding on the acceding country and enforceable by the 
WTO dispute settlement mechanism, one may nevertheless finds such requirement and entitlement through a 
number of provisions of the WTO Agreement. Article XII of the WTO Agreement (as well as Article XXXIII of 
the GATT) requires that the acceding country accede to the WTO on "terms to be agreed between it and the 
WTO" and a decision of the WTO be needed to approve such terms. In practice, to avoid any misinterpretation, 
the Accession Protocol always includes the phase: "This Protocol · shall be an integral part of the WTO 
Agreement" and thus the terms of accession are binding on the acceding country according to Article II of the 
WTO Agreement and enforceable by the DSU as specified in Article 1 of the DSU. See e.g. Section 1.2 of the 
Accession Protocol of Ecuador; Section 1.2 of the Accession Protocol of China at WT/ACC/EST/30 and 
WT/L/432, respectively. 

190 The question is "how to negotiate and ensure reciprocal treatment between trading partners with 
radically different economic systems?" See Lansing & Rose (Granting and Suspension ofMFN for NMEs: Policy 
and Consequences 1984) p. 340. 

191 WTO Agreement, Article XVI. 
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Poland, Romania and Hungary were the first three transition economies joining the multilateral 

trade system under the GATT 1947.192 While the accession of these three countries to the GATT was 

allegedly based on a strategic political decision, 193 there are important elements of the buffering 

mechanism discussed above in their accession protocols that merit our analysis. Poland's case was the 

most important since it was the first traditional centrally planned economy194 ever to join the GATT 

when its economic reform had not yet begun substantially. 195 Four points are worth mentioning for our 

purposes in case of Poland. 196 The first is the commitment to increase imports from the GATT 

countries by not less than 7 percent annually, despite the fact that import commitments were not 

included in any GATT provisions. The second is the flexible safeguard mechanism to permit 

Contracting Parties to apply import restrictions solely against Polish goods, despite the Most-Favor 

Nation (MFN) safeguard clause under GATT Article XIX. Third, the 'surrogate' country methodology 

in anti-dumping investigations was explicitly agreed. This was thus a development from the 

possibilities of using a 'surrogate' benchmark in certain circumstances rooted in the Ad Article VI of 

GATT 1947 to a general application. The final point is the annual review of Poland's implementation 

of its terms of accession. Such an annual review was held in the first 10 years upon accession and 

abruptly terminated as from 1977 when Polish balance of payment problem, which first emerged after 

192 Poland, Romania and Hungary acceded to GATT 1947 in 1967, 1971 and 1973 respectively. See 
BISD, 158/46; BI8D, 278/10; and BISD, 208/3 for the Protocols of Accession of these three countries 
respectively. 

193 This is to suggest that their terms of accession may not necessarily be "reciprocally balanced" with 
those of the incumbent Contracting Parties. These countries were part of the communist block in the cold war, 
and therefore the GA TT Contracting Parties, which comprised of capitalist countries, wanted to attract them to 
join their group. In order to encourage these countries to accede to the GATT 1947 for political purposes, it is 
more likely that Contracting Parties might have given them more favorable treatments. This situation implies that 
their terms of accession are not likely GATT-plus or the buffering mechanisms tend to favor these countries. 

194 It is noted that one may consider Czechoslovakia who was one of the original GATT Contracting 
Parties and/or Yugoslavia who joined the GATT in 1966, as the first transition economy joining the GATT. 
However, in the case of Yugoslavia, the accession was influenced too much by political reasons and thus 
providing no valuable lessons for our discussion. Furthermore, Yugoslavia was no longer a WTO Member, all its 
sub-component governments decided to apply for WTO membership separately, including the current two major 
sub-governments of Serbia and Montenegro who applied for their WTO membership separately on December 23, 
2004. For those reasons, the paper does not consider either of these countries as the first transition economies 
joining the GATT/WTO system. Some others also share this view. See e.g. Hoogmartens (The WTO and The 
Integration of Transition Economies 2002), p. 22; and Poloueklov (NME and WTO Accession 2002) p. 9, 
particularly footnote 25. 

195 Hoogmartens (WTO and The Integration of Transition Economies 2002), p. 22. 
196 Two of these 4 points were also discussed by Polouektov. See Polouektov (NME and WTO Accession 

2002), pp. 10-11. 
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5 years of accession, had allegedly gone out of control. 197 One of the primary reasons for this problem 

was the imports from GATT countries increasingly exceeded Poland's exports. 

The Romania and Hungary cases did not show much difference on the scope of issues covered 

as well as the depth of commitments, though some "less burdensome commitments" were obtained. 

Romania made the concession on import increase based on the growth of its total imports provided for 

in its then-current five-year plan, instead of a: specific percentage. 198 Hungary was not forced to make 

such a commitment since it had conducted intensive economic reform before joining the GATT. The 

review of trade policies and commitments was conducted every two years for Romania, but every six 

months for Hungary. 

Although the terms of accession to GA TT of Poland, Romania and Hungary were different 

from each other, what they had in common was a "buffering mechanism," which consisted of a 

'selective' flexible safeguard, a 'surrogate' benchmark methodology in anti-dumping investigations 

and a review of trade policy and practice. These measures were allegedly viewed as the only 

absolutely necessary prerequisites for integrating centrally planned economies into a market-based 

structure of GATT. 199 In other words, the additional undertakings were included to ensure that 

reciprocal trade concessions would not be impaired by the NME features, such as central planning, 

artificial prices and state trading, in these countries. 

B. Legal Framework on Subsidies for Transition Economies Recently Acceding to the 

WTO 

1. China 

No country has endured as lengthy an accession process to the GATT/WTO as China, nor has 

197 See Poloueklov (NME and WTO Accession 2002), p.10. 
198 Ibid, p.11. 
199 Ibid, p.12. 
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any country acceding to the WTO been asked to take on as many concessions as the price for 

admission.200 Subsidy was one of the critical issues discussed in China's accession process.201 In 

addition to the intensive commitments on tariff reductions on industrial goods and market access for 

services,202 the buffering mechanism related to subsidization issues applied to China could be 

summarized into three groups: (a) measures aimed at promoting the establishment of a market-oriented 

economy; (b) provisions specifying obligations on the use of subsidies; and (c) provisions supporting 

the enforcement of these obligations. 203 

a. Measures promoting market-oriented reforms 

This group includes measures designed to promote the function of market forces in allocating 

resources and determining prices, production and distribution of goods and services. As demonstrated 

above, the compulsory central economic planning nullifies the market forces as well as the meaning of 

subsidization. When the transformation into market-oriented economy started, market forces also 

began to gain meaning in the market terms. However, such transformation by its nature takes time. 

During the transformation period, conditions for the proper function of market forces are not yet 

established. China's government still takes actions to restrain the proper function of market forces to 

achieve its social and political objectives. Consequently, difficulties arise whenever attempts are made 

to identify and measure potential subsidies. 

China undertakes the obligations: (i) to improve transparency in government decision-making 

200 Halverson (China's WTO Accession 2004) p. 319; see also Hoekman and Kostecki (The Political 
Economy of the World Trading System 2001) p. 403. 

201 Richard S. Eckaus, China's Export, Subsidies to State Owned Enterprises and the WTO, MIT Working 
Paper 04-35, April 22, 2004, p. 10. Available at http://ssrn.com/abstract=611941. 

202 E.g., China agreed to reduce tariffs on industrial goods to an average rate of 8.9% and to sustain this 
average against future increase. China's average tariff level on industrial goods is thus just a fraction of that 
prevailing in a number of large, developing countries, including India (32.4%), Brazil (27%), and Indonesia 
(36.9%); China also agreed to liberalize a number of service sectors that were previously closed or severely 
restricted to foreign investment. China made commitments in all sectors covered by the GATS, including 
financial, telecommunications, distribution, and legal services. Halverson (China's WTO Accession 2004) p. 322. 

203 See China's Protocol of Accession, WT/L/432, Articles 10, 15-18 and Working Party Report on 
China's Accession, WTO/ACC/CHN/49. 
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and implementing;204 (ii) to "progressively liberalize the availability and scope of the right to trade, so 

that, within three years after accession, all enterprises in China shall have the right to trade in all 

goods, except for those specified in Annex 2A of the Protocol"205
; (iii) not to take any measure to 

influence or direct state trading enterprises as to the quantity, value, or country of origin or any goods 

purchased or sold;206 and (iv) to "allow prices for traded goods and services in every sector to be 

determined by market forces". 207 

b. Obligations on the notification and use of subsidies 

China's Protocol of Accession explicitly states that "China shall notify the WTO of any subsidy 

within the meaning of Article 1 of the SCM Agreement".208 In an attempt to ease the possible 

difficulties and confusion in the determination of whether a subsidy is specific and therefore notifiable, 

the Protocol asserts that "subsidies provided to state-owned enterprises will be viewed as specific if, 

inter alia, state-owned enterprises are the predominant recipients of such subsidies or state-owned 

enterprises receive disproportionately large amounts of such subsidies. "209 

China accepted very strict obligations on the use of subsidies. Specifically, it undertakes to (i) 

eliminate all subsidy programs falling within the scope of Article 3 of the SCM Agreement,210 

including all agricultural export subsidies, upon accession;211 and (ii) implement the SCM Agreement 

204 China's Protocol of Accession, Article 2(c). 
205 Ibid., Article 5. 
206 Ibid., Article 6. 
207 Ibid., Article 9. 
208 Ibid., Articles 10.1 and 2. 
209 Ibid., Article 10 also explicitly requires that the information notified should be as specific as possible, 

following the requirements of Article 25 of the SCM Agreement. 
210 Ibid., Article 10.3. 
211 Ibid., Article 12. This commitment is much more burdensome than the general approach taken by the 

AOA, whereby each Member scheduled its reduction commitments. Thus, China's commitment to reduce 
subsidies on agricultural exports to zero can be contrasted with comparable commitments of the EU (reduced 
export subsidies by 36%, to $8.496 billion), the US (reduced to $594 million), and Mexico (reduced by 26%, to 
$553 million). See International Trade Centre/Common Wealth Secretariat, Business Guide to the World Trading 
System, (2nd ed. 1999) p. 180. 
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in a manner that was fair and equitable to China and to other WTO Members.212 

While the obligations to eliminate prohibited subsidies are stated clearly in China's Protocol of 

Accession, the provisions on preferential treatments are included in its Working Party Report. During 

China's membership negotiations, Members "expressed the concern that the special features of China's 

economy, in its present state of reform, still created the potential for a certain level of trade-distorting 

subsidization; this could have an impact not only on access to China's domestic market, but also on the 

performance of Chinese exports in the markets of other WTO Members". 213 In return, China stated the 

"intention to reserve the right to benefit" from the termination of countervailing duty investigations 

due to de minimis level of subsidization, while confirming that the country "would not seek to invoke 

Articles 27.8, 27.9 and 27.13 of the SCM Agreement."214 Accordingly, China is not entitled to the 

preferential treatment on privatization-related subsidies. There was no provision related to the 

transition and transformation periods as enshrined in Articles 28 and 29 of the SCM Agreement. 

c. Measures supporting the enforcement of China's obligations 

The Protocol includes five measures that would ease the difficulties that the WTO and its 

Members may find in policing and/or enforcing China's commitments. First, a special Transitional 

Review Mechanism (TRM) is included to monitor and ensure China's compliance with its WTO 

obligations.215 Second, to ease the difficulty of finding whether a particular subsidy is specific or not, 

"the SOE-based" specificity test,216 is allowed.217 Third, to solve difficulties in identifying and 

212 Working Party Report on China's Accession, WTO/ACC/CHN/49, para. 171. 
213 Ibid., 
214 Ibid.,. Article 27.13 of the SCM Agreement provides the exemption from WTO remedies on actionable 

subsidies regarding "direct forgiveness of debts, subsidies to cover social costs, in whatever form, including 
relinquishment of government revenue and other transfer of liabilities when such subsidies are granted within and 
directly linked to a privatization programme of a developing country Member, provided that both such programme 
and the subsidies involved are granted for a limited period and notified to the Committee and that the programme 
results in eventual privatization of the enterprise concerned." Articles 27.8 and 27.9 provide some restrictions on 
the application of remedies in Article 7 in response to actionable subsidies granted or maintained by a developing 
country Member. 

215 Ibid., Article 18. 
216 Qin (WTO Regulation ofSOEs-A Critical Appraisal of China Accession Protocol 2004), p. 889. 
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measuring subsidies, the use of "surrogate" market benchmark is specifically permitted.218 Fourth, the 

use of "surrogate" market benchmarks is also permitted for AD purposes if the Chinese producers 

under investigation cannot prove that they operate under market economy conditions as defined in the 

national laws of the investigating Member.219 Finally, specific safeguard measures are applicable only 

to the products of Chinese origin based on the market disruption standards, i.e., less stringent injury 

standard compared to that under GATT Article XIX. 220 We will discuss the content, appropriateness 

and rationales of these measures in the next chapter. 

2. Eastern European transition economies 

A number of transition economies, e.g., Bulgaria, Latvia, Estonia, Georgia, Croatia, Lithuania, 

Moldova, Armenia, etc., in Eastern Europe, joined the WTO before China.221 These countries have 

undertaken what economists called "big bang" reform before acceding to the WTO and there are no 

specific provisions in their Protocols of Accessions on 'buffering mechanism,' like those of in China's. 

However, buffering mechanisms are found in the relevant Working Party Reports. Generally, all these 

countries committed that they would not maintain any prohibited subsidies within the meaning of 

Article 3 of the SCM Agreement upon accession, except Bulgaria and Kyrgyz which committed to 

eliminate such subsidies by December 31, 2002, i.e., one year after the expired date for transformation 

period provided for in Article 29 of the SCM Agreement. No measures, like "surrogate" benchmark or 

product-specific safeguard, were included. This may reflect the fact that subsidy may not be a critical 

issue in these countries. However, the more telling reason is not the nature of the subsidy programs 

217 China's Protocol of Accession, Article 10(2) which states that "Subsidies provided· to state-owned 
enterprises will be viewed as specific if, inter alia, state-owned enterprises are the predominant recipients of such 
subsidies or state-owned enterprises receive disproportionately large amounts of such subsidies." 

218 Ibid., Article 15(b) which states in relevant parts that " ... the importing Member may ... use 
methodologies for identifying and measuring the subsidy benefit. which take into account the possibility that 
prevailing terms and conditions in China may not always be available as appropriate benchmarks ... ". It is noted 
that Article 15(c) only requires the importing WTO. Member who uses surrogate benchmarks for identifying and 
measuring the subsidy benefit to notify such use to the Committee on Subsidies and Countervailing Measures. 

219 Ibid., Article l 5(a). 
220 Ibid, Article 16. 
221 See Annex I.I for a list of transition economies in the WTO. 
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pursued by these economies but the size of their economies and population, and their impact on 

international trade. 222 

3. Cambodia, Nepal, Saudi Arabia and Tonga 

Cambodia and Nepal were first two LDCs joining the WTO since its inception.223 As LDCs, 

they could arguably be allowed to use export subsidies to support their producers. However, they may 

not be allowed to use import substitution subsidy since such preferential treatments now lapsed for 

existing LDCs. It would be interesting to see if there is any difference on terms of accession between 

these two countries as Cambodia is considered a transition economy while Nepal is not. 

Like several transition economies in Eastern Europe discussed above, the Protocols of 

Accession of Cambodia and Nepal do not contain provisions that may constitute a 'buffering 

mechanism' .224 However, such a mechanism is found in their Working Party Reports.225 Members 

mentioned that although as a LDC, Cambodia might be entitled to retain export subsidies, such 

subsidies would be detrimental to the predictability and transparency sought by investors and buyers 

and could still be actionable under the SCM Agreement. Cambodia agreed, by the end of 2013, to 

abolish export incentives226 in the form of 100 per cent import duty exemption on construction 

materials, means of production, etc., which are made contingent upon export performance of at least 80 

per cent of the total production. 

The situation was very much similar in the case of Nepal. Nepal has been undertaking certain 

exemptions in terms of income, sales, excise taxes and customs duties to the industries qualifying 

222 Some subsidy programs notified involved a small amount of money and would be considered having 
minimal impact on international trade. See e.g. Notifications ofArmenia in 2003 and 2004 at G/SCM/N/95/ARM 
and G/SCM/N/95/ ARM/Suppl. I which just indicated that no subsidies were granted; Latvia provided six 
Notifications which identified various subsidy programs since it joined the WTO in 1999 at G/SCM/N/48/L VA, 
G/SCM/N/60/L VA, G/SCM/N/71/L VA, G/SCM/N/1/L V A/2, G/SCM/N/106/L VA and G/SCM/N/95/L VA. 

223 Several LDCs joined the WTO under the GATT era, e.g. Bangladesh. 
224 See Protocols of Accession of Cambodia and Nepal at WT/MIN(03)/18 and WT/MIN(03)/19, 

respectively. 
225 See Working Party Reports of Cambodia and Nepal at WT/ACC/KHM/21 and WT/ACC/NPL/16, 

respectively. 
226 Law on Investment, dated August 4, 1994, Article 14. 

221 



under the conditions stated in Industrial Enterprise Act 1992 to ensure balanced industrial development 

and to provide export incentives on a wide variety of products. The incentives include tax exemptions 

for using locally available raw materials, chemicals and packing materials, etc. Nepal committed to 

identify and eliminate subsidy measures incompatible with the WTO. 

Thus, there seem no major differences in the terms of accession of Cambodia and Nepal. 

Neither country made any notification to the WTO about its subsidy programs upon accession. 

Saudi Arabia accepted not to maintain or grant any industrial export or import substitution 

subsidies.227 It also committed not to maintain any export subsidies on agricultural products. 

Although a number of goods and services have been subject to government-determined or controlled 

pricing, only the price of natural gas liquids is committed to be determined on the basis of normal 

commercial considerations.228 Tonga also confirmed, from the date of WTO accession, (i) not to 

introduce or maintain any prohibited subsidies; (ii) to administer any subsidy programs in conformity 

with the SCM Agreement; and (iii) to notify all necessary information on notifiable programs to the 

Subsidy Committee. 229 

C. Concluding remarks 

The pragmatic and case-by-case basis approach has been used to handle the accession of 

transition economies into the GATT/WTO system. This practice has been applied consistently from 

GATT 1947 to the WTO despite substantial legal developments, both with respect to subsidy rules and 

the system as a whole. Although considerable differences are observed, all accession cases shared a 

common feature of the tendency to deviate from the preferential treatments accorded in the trading 

227 See Working Party Report on WTO Accession of Saudi Arabia, WT/ACC/SAU/61, November 1, 2005, 
paras. 185-86. 

228 Ibid., paras. 187-189, and Annex A for a list of goods and services the prices of which are government-
determined or controlled. 

229 Even though Tonga has not yet become a WTO Member, as of January 11, 2007, its terms of accession 
were approved by the 61

h WTO Ministerial Conference, on December 15, 2005. See Working Party Report on 
WTO Accession of the Kingdom of Tonga, WT/ACC/TON/17, December 2, 2005, para. 115. 
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system to developing, least-developed as well as transition economy countries. No acceding country 

was able to get the level of the preferential treatment it would enjoy should it have already been in the 

system. 

All accessions manifest that the potential trade impacts of the acceding country on international 

trade are of particular concerns. The stronger the impacts a country could bring to international trade, 

the more "stringent" terms of accession the country was forced to accept. All Eastern European 

countries and the recently acceding countries of Cambodia, Nepal, Saudi Arabia and Tonga become 

WTO Members without any measures designed to ensuring the implementation of their commitments. 

On the contrary, Poland, Hungary, Romania and particularly China accepted numerous measures 

aimed at monitoring and enforcing the implementation of their commitments. 
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Chapter 6: 

Buffering Mechanisms: Assessments and Explanations 

Having analyzed the WTO rules on subsidies and the potential problems that may arise when 

applying these rules to transition economies as well as the needs for and the purposes of the buffering 

mechanism, and how such mechanisms have been actually formulated, we now try to assess whether, 

and to what extent, the existing buffering mechanisms are appropriate? The assessment will be made 

based on the analysis of the necessities and constraints of the buffering mechanism, the practical 

experience of WTO participation of transition economies and the WTO laws and policies on subsidies. 

While a general argument is made to all buffering mechanisms, because of its comprehensive and 

unique nature, the China's case is given a particular attention. This chapter also explains the rationales 

of the past practice to figure out how to address the gaps between theoretical analysis and actual 

application in designing the future "buffering mechanism" and implementing the current ones. 

I. An Assessment of the Existing Buffering Mechanisms 

A. WTO "Plus"? 

Some have used the term "WTO-plus" to call for attention on the fact that new acceding 

members were forced to accept more commitments, both in terms of numerical amount and depth, than 

those the incumbent members actually agreed to within the GA TT /WTO system. 1 These submissions 

suggest that, some, if not all, GATT/WTO accession agreements between the acceding transition 

1 See e.g. Poloueklov (NME and WTO Accession 2002) p. 34 (stating that "all countries that have acceded 
to the WTO since 1995 had to accept obligations, which in several cases exceeded those of many WTO Members 
themselves. This tendency has already become to be known as "WTO plus"."); WTO, Technical Note on the 
Accession Process, WT/ACC/10/Rev.l (2003) p. 6; Qin ("WTO-Plus" Obligations and Their Implications for the 
WTO Legal System: An Appraisal of the China Accession Protocol 2003). 
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economies and the WTO Members were not "reciprocal." 

The "buffering mechanism" adopted for China's WTO accession was criticized as too stringent 

on China and detrimental to the WTO, 2 although some viewed that it is fair to both China and WTO 

Members. 
3 

The buffering mechanism adopted for a LDC was also not an exception. The Cambodian 

Commerce Minister stated that: "We believe that the package of concessions and commitments that we 

have to accept certainly goes far beyond what is commensurate with the level of development of a least 

developed country like Cambodia. "4 

The arguments in favor of the "buffering mechanism" for China emphasized the need to offset 

some unique issues in China, e.g., its sheer economy and population, dual status as a developing and 

high-income developing country;5 the planned nature of China's economy;6 and the lack of 

transparency. 7 On the contrary, viewing from the perspectives of the prerequisites for sustained 

development of the WTO and specific progress China accorded in its market-oriented reforms, Prof. 

Qin asserted that the measures constituting the "buffering mechanism" were exceedingly high 

[compared to WTO standard rules] and seriously flawed. 8 

2 Williams (Influence and Lack ofinfluence of Principles in China's Accession to WTO 2001) (criticizing 
many measures of not corresponding to the basic principles of WTO as well as failing to respond to specific 
situations in China. E.g., with respect to pricing, Williams asserted that "it is becoming clear that there are vast 
sections of the Chinese economy that have been deregulated to such an extent that the prices in those sectors can 
only be regarded as market determined prices.); Qin ("WTO-Plus": An Appraisal of the China Accession Protocol 
2003); Qin (WTO Regulation of SOEs-A Critical Appraisal of China Accession Protocol 2004) (strongly 
criticizing the "buffering mechanism" and advocated for a revision as soon as possible on key elements, such as 
SOE-based specificity; a time limit and rationalities for the use of surrogate benchmark for identifying and 
measuring subsidies, among others.) 

3 See e.g., King, Qingjiang, "China's WTO Accession: Commitments and Implications," in Journal of 
International Economic Law, Oxford University Press (2000) (asserting that the mechanism is justified); 
Halverson (China's WTO Accession 2004) (the same argument, with emphasis given to China's sheer economy 
and population, mixed status of developed and developing country, mixed economy nature and a communist 
country). 

4 Rebecca Povarchuk, "Cambodia's WTO Accession: A Strenuous But Necessary Step for a Nation 
Seeking Economic Prosperity," in 13 Pacific Rim Law and Policy Journal 645 (2004) p. 649. 

5 Halverson (China's WTO Accession 2004) p. 319; see also Hoekman and Kostecki (The Political 
Economy of the World Trading System 2001) p. 403. 

6 Hoekman and Kostecki (The Political Economy of the World Trading System 2001) p. 403. 
7 Ibid., 
8 See Qin (WTO Regulation of SOEs-A Critical Appraisal of China Accession Protocol 2004) (Arguing 

that 'Absent the support of an economic rationale or other legitimate policy reasons, the provision of the special 
[SOE-based] test appears to be unjustified departure'; 'the provision authorizing the use ofNME methodologies in 
identifying Chinese subsidies is also problematic'; 'At the rule level, the flaws and defects in the special provisions 
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As discussed above, because of their particular situations, it would be "fair" for an acceding 

transition economy to accept a WTO-plus commitment to make its overall commitments "reciprocal" 

to those of the WTO Members. However, there exist no concrete or measurable criteria against which 

to assess whether a particular deal is "reciprocal." As a general observation, one may say that since the 

acceding country has to accept enumerated "new" obligations9 while the current Members accept 

almost nothing further substantively, it is logical for the acceding Member to, almost always, claim 

that it was being imposed too much. Looking only at the obligations to eliminate agricultural export 

subsidies upon accession that almost all new WTO acceding transition economies have accepted since 

1995 and the fact that the incumbent Members just agreed in December 2005, in Hong Kong, to 

eliminate their agricultural export subsidies by 2013, one may say that a WTO-plus approach was 

applied to new acceding Members. We therefore rely more on the other standards to assess the 

reciprocal nature of the buffering mechanism. 

B. Necessary to Ensure the Effective Application of the Standard Rules 

We have demonstrated that a special set of rules is necessary to ensure that the acceding 

transition economy will live up with the committed obligations, and at the same time to allow other 

Members to detect and discipline its failure to adhere to these obligations. We also cautioned that in 

formulating and enforcing these rules, attention must be made to the fact that there are no measurable 

criteria against which to assess whether the conditions in a certain transition economy meet the 

assumed market conditions for the proper function of the SCM Agreement. We will assess China's 

buffering mechanism against these requirements. China's commitments on market-oriented reforms, 

subsidy notification, transitional review mechanism, "SOE-based specificity" and "surrogate 

cannot help but compromise the integrity of the WTO Agreement'; 'At the institutional level, they may cause 
undesirable constraints on the WTO dispute settlement system in the future'). 

9 It is noted that enormous costs are necessary to implement these obligations. While these costs are real, 
the benefits from the accession to the transition economies are, more often than not, opportunities. See supra note 
177 to Chapter 5 and its accompanying text for more detailed discussion of these costs. 
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benchmark" are most relevant and will be discussed in detail. 

1. The measures promoting market-oriented reforms 

China's WTO Accession Protocol listed numerous obligations that China agreed to undertake to 

promote and respect the function of market forces in its economy. 10 These obligations are not 

specifically provided for in the WTO Agreement, and therefore not required for the incumbent 

Members. These measures are however considered necessary for the effective application of the WTO 

rules, and responsive to the situations in China as well as in almost all other transition economies. We 

have discussed that the WTO rules on subsidies may not be applicable or effectively applicable to 

transition economies because of the lack of the fundamental market conditions in these economies. 

The implementation of these measures will promote the proper functioning of market forces in China's 

economy and result in the availability of the information and data on subsidy programs and operation 

of SOEs as well as private firms. The proper functioning of market forces will enhance the suitable 

environment within which the WTO rules on subsidies could operate effectively. The independent and 

profit-maximizing position of SOEs is further enhanced, while the exclusive and preferential trading 

rights, which were partially associated with the state-trading problem,1 1 are largely removed. The 

availability of information on both the government actions and enterprise operations in the market 

place is necessary for the effective application of WTO laws on subsidies, including national 

·1· d 1 12 countervai mg uty aws. 

Indeed, what makes WTO accession and participation critical for China and also for other 

transition economies is the convergence of the market-oriented business environment necessary for the 

proper function of the WTO rules and the market-oriented reforms China and these transition 

10 See Chapter 5, section V.B.l.a, supra, on "Measures promoting market-oriented reforms". 
11 See Chapter 5, section II.C, supra, on "State Trading Problem" for detail. 
12 In Chapter 3, we argue that the identification of subsidies and determination of their effects are difficult 

in the absence of this information and data. In Chapter 4, we find that one of the reasons for the non-applicability 
or difficulties for the application of national countervailing duty laws is the lack of this information. Chapter 5 
shows that this information is not available as a legacy of the centrally-planned economy and other reasons. 
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economies have been pursuing. This fundamental policy convergence creates the necessary 

conditions, but not necessarily the sufficient conditions, for the reciprocal accession and participation 

of the transition economies in the WTO as well as for the meaningful and mutually beneficial trade 

relation between these transition economy countries and the incumbent Members. In this regard, it is 

noted that each and all trading countries can only benefit the most from international trade 

liberalization and increased competition when each and all these countries actually view and ensure 

that trade must be a two-way street, or import is as critical as export. 13 The market-oriented reforms 

that China has committed and has been undertaking would help promote this kind of two-way trade 

liberalization that benefit both China and its trading partners. 

2. The notification of subsidies 

Under China's WTO Accession Protocol, China is obligated to "notify the WTO of any subsidy 

within the meaning of Article 1 of the SCM Agreement." 14 This obligation is indeed required for all 

Members, whether their economies are market-oriented or transitional. 15 What is different in China's 

obligation is the definition of the notifiable subsidy. While WTO Members are generally obligated to 

notify all subsidies that are "specific" within the meaning of Article 2 of the SCM Agreement, China is 

obligated to notify all these subsidies, plus any subsidies, whether or not "specific" within the meaning 

of Article 2 of the SCM Agreement, if SOEs are the predominant recipients of such subsidies or SOEs 

receive disproportionately large amounts of such subsidies. 16 This additional requirement, known as 

the "SOE-based" specificity test, may imply that China is obligated to notify the subsidies found in two 

13 This is the basic theory of both absolute and comparative advantages. These theories have made too 
clear that international trade can only bring benefits that trading nations seek when they trade and increase trade 
between them if trade is two ways, import is as critical as export. Unfortunately, this view is not well adopted in 
international trade negotiations in general and in GATT/WTO accession negotiations in particular. In these 
negotiations, each trading country often pursues the mercantilist approach. 

14 China's WTO Accession Protocol, Article 10.1. 
15 See GATT Article XVI:1 and SCM Agreement Article 25. 
16 China's WTO Accession Protocol, Article 10.2. It is noted that in this sub-section, we limit our 

discussion on the additional requirement on "specificity" for the purposes of notification. We will also discuss this 
requirement in terms of enforcement of China's. obligations on subsidies in the next sub-section. 
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following situations. First, China is obligated to notify those subsidy programs that may not be 

considered limited to certain industries or enterprises 17 if SOEs are the predominant recipients of such 

subsidies or SOEs receive disproportionately large amounts of such subsidies. The term "SOEs" in 

this situation is broad and could mean either a specific number of the SO Es that are the recipients of 

these subsidies or all SOEs in China's economy. 

Second, China is also obligated to notify subsidies that are limited to all SOEs even though the 

term "all SOEs" in China's economy may not be considered falling within the scope of the term 

"certain enterprises" under Article 2 of the SCM Agreement because of the fact that they are so 

numerous in number and so diverse in industrial coverage. 

If so, this provision means that China may have to check all its subsidy programs, whether or 

not "specific" under Article 2 of the SCM Agreement, to see whether SOEs are the predominant 

recipients or receive disproportionately large amounts. Even if China may agree with this 

interpretation, China may have difficulties in the determination of "predominant recipients" or 

"disproportionately large amounts." The lack of the definition of these standards may affect China's 

implementation of its notification obligations. 

Much like the obligations on market-oriented reforms, the provision on subsidy notification is 

included to promote the transparency and availability of the information and data on the operation of 

the enterprises, particularly SOEs, and government bodies to facilitate the proper and effective 

enforcement of the WTO rules on subsidies. The SOE-based specificity provision may have been 

designed to respond to the particular position of SOEs in China's economy. In the absence of the 

initial information on the existence of various programs and actions, one may not be able to consider 

whether there is any "financial contribution" or subsidies in China or any other economy, let alone to 

determine its economic effects on the production and distribution of goods and services as well as its 

legality under WTO rules. 18 

17 These subsidies might not be considered specific under Article 2 of the SCM Agreement. 
18 It has been reported that the lack of notification of subsidies in China, particularly subsidies to SO Es, is 

a real problem that can render WTO subsidy disciplines ineffective. See e.g., Qin (WTO Regulation of SOEs-A 
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3. The transitional review mechanism 

Under Article 18 of China's WTO Accession Protocol, China "shall provide relevant 

information" to each subsidiary body of the WTO which has a mandate covering China's 

commitments, including the Subsidy Committee, in advance of the review of the implementation of 

related commitments. The review will take place after accession in each year for eight years and a 

final review will be conducted thereafter but before the end of year 10 of accession. This Transitional 

Review Mechanism (TRM) not only involves sixteen subsidiary bodies of the WTO, but also all 

interested Members. Given the shortcomings of the general review mechanism of the WTO and the 

particular situation of China, 19 this instrument would be a useful tool for the WTO and its Members to 

police and monitor all China's commitments, particularly its obligations on market-oriented reforms 

and subsidy notification and implementation. 20 With the information provided by China and the 

consultation and exchange with China for clarification, Members could have an opportunity to 

consider the nature of China's economic environment and subsidy programs. 21 

Critical Appraisal of China Accession Protocol 2004) p. 916; See also Report on Subsidies Enforcement of the 
USTR and DOC to US Congress (February 2005) p.19. See footnotes 102 and 105 to Chapter 4 on Non
Applicability of National CVD Laws, supra, for detail on how Canada could not determine whether any subsidies 
exist due to lack of information on subsidization. In the words of the current US Secretary of Commerce, 
subsidies in China are an "ongoing problem. China's state-owned enterprises gain a significant edge through 
extensive and non-transparent subsidies. It's hard to judge the full scope of this problem because China still hasn't 
submitted to the WTO a complete list of all the subsidies present in its economy." See Remarks of US Commerce 
Secretary Carlos M. Gutierrez to Asia Society (March 14, 2006: Washington DC) (available at 
http://www.commerce.gov/opa/speeches/Secretary _ Gutierrez/2006/March/14_ Asia_ Society_ Washington.htm). 

19 See e.g., Chapter 5, sub-section ILE, supra, on "Lack of Transparency" for detailed analysis. 
2° For an analysis on the rationales and actual implementation of China's TRM in the last 5 years, see e.g., 

Farah, Paolo D., "Five Years of China's WTO Membership: EU and US Perspectives on China's Compliance with 
Transparency Commitments and Transitional Review Mechanism," in Legal Issues of Economic Integration 33(3) 
(Kluwer Law International: 2006), pp. 263-304 (arguing that the inclusion of the TRM in China's WTO Accession 
Protocol could be discriminatory, but was considered appropriate and necessary to promote transparency in China 
and to assist WTO Members in monitoring and enforcing the implementation of China's commitments). 

21 It is noted that many questions were sent by Members in writing to China in advance of each review and 
then discussed during the review. These transitional reviews are also considered part of the normal trade policy 
review mechanism within the WTO on the trade regime of all its Members. See e.g., Minutes of Meeting, Trade 
Policy Review of the People's Republic of China (WT/TPR/M/161, April 19-21, 2006) (the Chairman noted that 
the reports of China and of the Secretariat on China's trade policy "gave details about structural reforms, including 
public sector and sectoral reforms, which has introduced market mechanisms to ensure better allocation of 
resources"). 
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By engaging China in the consecutive exercise of gathering, submitting, reviewing and 

discussing its trade regime and subsidization, the mechanism could also encourage China's market-

oriented reforms and implementation of its commitments.22 This exercise by itself is very critical for 

the world trading system in the sense that its rules are actually functioning in China's economy. 

Indeed, the practical operation of this TRM in the first 5 years has been quite encouraging. 23 

Members have increasingly gained a better understanding of China's trade regime and its subsidy 

practices. China has made critical progress on both its market-oriented reforms and compliance with 

its WTO commitments. Regarding the subsidization notification, this mechanism has proved to be a 

very consultative approach in encouraging China to comply with its notification obligations. Members 

reiterated the lack of notification, and China explained its reasons for failure and actually made its first 

post-WTO notification on subsidies on April 13, 2006. 

In spite of these positive developments, we have seen some potential problems of this TRM as 

such or the manner in which it has been implemented. In early October 2006, it was reported that "At 

a meeting of the WTO's market access committee, China said the annual transitional review, which 

China agreed to undergo as part of its WTO membership deal, was discriminatory and made a 

"mockery" of the organization" .24 One has also suggested that because of China's view of the TRM as 

discrimination, China has only tried to accord minimum compliance. 25 These reminded us of the basic 

principles of the buffering mechanism governing not only the formulation, but also the enforcement 

thereof, particularly the interrelated effects of all measures constituting the buffering mechanism. 

22 See e.g., WTO Trade Policy Review, Report by the People's Republic of China (WT/TPR/G/161, 17 
March, 2006). 

23 See e.g., WTO Secretariat, Trade Policy Review of People's Republic of China -Revision 1, June 26, 
2006 (WT/TPR/S/161/Rev.l); USTR, 2004 Report to Congress on China's WTO Compliance (December 2004). 

24 "China accused the United States and the European Union of hypocrisy in their complaints against 
Chinese trade restrictions ... China complained ... that the number of questions that it was being asked to answer 
about its trade practices were excessive. China once again refused requests from the EU and Japan for written 
replies to their questions, saying there was nothing in its accession agreement obliging it to respond in writing." 
"Both the US and EU representatives at the meeting expressed concern about China's belligerency and said that 
the negative tone represented a reversal from previous annual reviews". See WTO Reporter, Latest China Review 
at WTO Begins on Sour Note, as China Refutes US., EU (October 5, 2006). 

25 See e.g., Farah, supra note 20. 
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4. The "SOE-based specificity" provision 

We have discussed the "SOE-based specificity" provision in the context of China's 

subsidization notification in the previous section on "Notification of Subsidies"; we now consider this 

provision in the context of Member enforcement of China's obligations on the use of subsidies. The 

key questions are (i) whether this provision is necessary for the effective application of the WTO rules 

to discipline China's subsidies and (ii) what are the implications for Members and China? 

As discussed above, under China's WTO Accession Protocol, all SOEs in China's economy 

could be considered as "certain enterprises" within the meaning of Article 2 of the SCM Agreement for 

the purposes of "specificity" determination. A Chinese subsidy would be considered specific if (i) 

SOEs are the "predominant recipients" or (ii) SOEs receive "disproportionately large amounts" of the 

subsidy. This commitment appears to clarifying the provisions in the SCM Agreement Article 2 to 

make it clear that the specificity test is satisfied if either of the conditions is demonstrated.26 This 

commitment is arguably broader as it captures both de jure and de facto specificity. 

This commitment also reflects the US law on de facto specificity, with a default definition of 

"certain enterprises" as "SO Es" .27 

Accordingly, with the default definition of "Chinese SOEs" as "certain enterprises" and the 

clarification on specificity test, WTO Members may find it easier to discipline Chinese subsidies under 

their own CVD law and/or the WTO dispute settlement mechanism.28 

This "SOE-based specificity" provision, however, has been criticized for lacking rationalities 

26 These two conditions are exactly two of the four factors for the determination of de facto specificity 
under the SCM Agreement Article 2. As analyzed above, it is unclear whether de facto specificity test is satisfied 
if only one factor or fewer than four factors are met. For a detailed analysis on WTO law on specificity, see 
Chapter 3, section II.B. I .c, supra, on "Specificity - a gate keeper." 

27 The US law states clearly that de facto specificity test is met if one of the four factors specified in the 
SCM Agreement Article 2 is satisfied. Ibid.,. It is noted that, in the US view, the potential recipient firms under 
the Byrd Amendment, which are the successful petitioners in AD and CVD cases, are not "certain enterprises." 
See US-Byrd Amendment, Panel report, paras. 7.100, 7112 and 7110. One may argue that the inclusion of the 
SOE-based specificity in China's Accession Protocol is to avoid similar situations. 

28 It is noted that Members are also able to demand China's notification of subsidies under this provision as 
discussed earlier. This provision is the same for both China's notification and implementation and Members' 
enforcement of China's obligations. 
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and for departing from ownership-neutral philosophy of the world trade system.29 Arguing that the 

specificity test enshrined in the SCM Agreement under the "broadly available" rationale may not be 

established solely on the basis of state-ownership of enterprises in China, Prof. Qin submitted that the 

"SOE-based specificity" is included to equate a "group of enterprises" under Article 2 to "Chinese 

SOEs,1130 but there lack any rationality for this inclusion.31 Indeed, it is viewed that the WTO dispute 

settlement system may have difficulties in determining this "specificity" as "it is doubtful that 

specificity can be established solely on the basis of state ownership of enterprises" .32 

Given our discussion on the possibility that a subsidy to all SOEs, or all enterprises, but the 

SOEs are likely treated much more favorably, such as a forgiveness of non-performing debts,33 may 

not be considered specific under Article 2 of the SCM Agreement34 and the critical role of SOEs in 

China's economy and their potential effects on international trade,35 it is submitted that this provision 

may be necessary to promote the effective application of the WTO laws on subsidies. 

29 Qin (WTO Regulation of SO Es-A Critical Appraisal of China Accession Protocol 2004) pp. 893-902. 
30 Ibid., pp. 893-95. Peele appears supporting this view in stating that (i) in order for a subsidy to be 

actionable, it must be "specific to an enterprise or industry or group of enterprises or industries"; (ii) An income 
tax reduction granted to one enterprise would be specific; whereas an across-the-board income tax reduction, 
applying to all enterprises, would not be; (iii) in between these two extremes, the ground is much slipperier and 
the determination of when a financial contribution has been conferred with "specificity" is one of the more angels
on-the-head-of-a-pinnish topics of countervailing duty law. In other words, because it is unclear whether SOEs, as 
a whole, would be considered "specific," there should be an explicit provision to state so, if such holding would be 
desired. See Peele (US Trade Law Affecting China after China's Accession to the WTO 2001). 

31 Three purposes were discussed, but disregarded because of unreasonableness. First, this provision 
should not have been included on the assumption that China's subsidies to SOEs are inherently more trade
distorting. Second, a compensation for the lack of transparency in the operations of SOEs and their traditional 
relationship with government bodies, both at the central and local levels, is also not persuasive, because such a 
problem may prevent the identification of subsidies, but not the determination of their specificity. Lastly, it would 
be disingenuous to argue that this provision may serve as a policy incentive for privatization. See Qin, Ibid., 

32 See Qin, ibid., p. 895. 
33 Possible subsidies provided by China's state-owned banks have always been a concern for WTO 

Members. E.g., in a WTO meeting on China's subsidy notification review, the US expressed "concerns about 
subsidies in the banking sector, noting reports of continued problems with China's reform program ... stressed the 
need for further information about how China's state banks were dealing with the problem of nonperforming 
loans." See WTO Reporter, China Hits Back at US., EU Criticisms of Domestic Subsidy Notification to WTO 
(October 31, 2006). 

34 See supra notes 23-25 and Chapter 5, section II.B, supra, on "Identification and Measurement of 
Subsidies" for a more detailed analysis of this point. 

35 See e.g., Williams (Influence and Lack oflnfluence of Principles in China's Accession to WTO 2001) p. 
807. On one hand, China's Constitution states that "The state economy is the sector of socialist economy under 
ownership by the whole people; it is the leading force in the national economy. The state ensures the 
consolidation and growth of the state economy." (Article 7). On the other hand, given the "gradual" approach in 
China's economic reform and the sheer size of its state-owned sector, it would be reasonable for WTO Members to 
consider how to discipline subsidies to China's SOEs. 
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Viewing from the economic efficiency perspective, one may find that this provision may also 

be necessary. It is generally perceived that SOEs are normally less efficient than private enterprises.
36 

As a result, the less economic resources are channeled to SOEs, the more economic efficiency is 

achieved. So, if the international rules on subsidies are somehow designed to achieve this economic 

efficiency objective,37 this provision would have been included to restrain government's behavior to 

channel national resources to its SOEs. 

Having established the purposes and substances of the provision on "SOE-based specificity," 

we now consider the implications of this provision for (i) the operation of the WTO dispute settlement 

and of the national countervailing duty laws and (ii) China's behavior. 

The SOE-based specificity provision may encourage more anti-subsidy actions, both in forms 

of national countervailing duty law and the WTO dispute settlement mechanism, as foreign producers 

and national authorities may find it easier to determine a Chinese subsidy to be "specific" and therefore 

subject to disciplines. Such a situation may be very potential, given that (i) SOEs play a leading role in 

almost all key industries and sectors; and (ii) SOEs are often the main recipients of government's 

subsidies in China's economy. 38 In light of the historical application of the specificity test in the US 

CVD law39 and the differences between these two remedies,40 most importantly the cumulative amount 

36 Ibid., pp. 895-7 (arguing that Chinese SOEs are less efficient than its private enterprises). 
37 See Chapter 2, section II.A, supra, on Arguments on Economic Efficiency for a detailed analysis. It is 

noted that others may argue that international trade rules are designed to achieve the "fair" trade objective, rather 
than the economic efficiency objective. However, as discussed in Chapter 2, the economic efficiency argument is 
also one of the objectives pursued by international trade rules. 

38 See e.g., Magnus, John R., Chinese Subsidies and US Responses (April 5, 2006); Price, Alan H., 
Government Subsidization of the Chinese Steel Industry and its Consequences (April 4, 2006) (stating that China's 
steel industry is heavily subsidized. and largely state-owned.) Both these articles are testimonies before the U.S.
China Economic and Security Review Commission, held in April 2006. 

39 See supra notes 231-238 to Chapter 3 and their accompanying texts for a discussion on the historical 
application of the specificity test in the US CVD law. See also supra note 27. Generally, before 1986, the 
specificity test did create some barriers to the CVD cases, thereby leaving certain subsidies out of reach under the 
US countervailing duty laws. But after 1986, the US adopts a broad definition of specificity in its CVD cases, and 
the China "SOEs-based" specificity provision broadens this definition, thereby inviting more petitions and more 
subsidies will likely be caught under the US CVD laws. .It is noted that once a subsidy is determined specific, it 
would likely be countervailable since the national authorities often have considerable discretion in the "material 
injury" determination and seem having no trouble in allocating subsidies, which are granted to a "company", to 
particular products made by that company even when the subsidy has no actual effects on the production and 
distribution of that product. 

40 See Chapter 3, sub-section II.B.2, supra, on "Enforcement Mechanisms" for a detailed discussion of 
these two remedies. 
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of the prohibited and actionable subsidies for the purposes of determining the amount of the 

countervailing duties to be imposed and the capabilities of countervailing downstream effects of past 

subsidies of the CVD remedy, it is possible that this provision will induce more CVD petitions.41 

The implications for China could likely be in the negative direction. As this provision allows 

Members to conclude that a Chinese subsidy is specific, if the SOEs are, either de Jure or de facto, the 

predominant recipients or receive disproportionately large amount of the subsidy, China may not be 

encouraged to disclose the information on its subsidies to SOEs,42 which is, indeed, the real problem 

that can render WTO subsidy disciplines ineffective. 43 This potential possibility is high because of the 

fact that China may feel that it has been forced to accept this concession. The lack of enforcement 

mechanism within the WTO to induce China's disclosure of such information further enhances this 

possibility. China may also find a justified reason for not disclosing such information by relying on 

the complexity of the WTO rules. As a government action may only be considered as a subsidy if it is 

a financial contribution that confers a benefit, China may argue that most of its programs are not 

subsidies, and thus not subject to notification. China's responses to this provision may also be affected 

by the "surrogate benchmark" provision, which will be discussed below. 

5. The "surrogate benchmark" provision 

Under China's WTO Accession Protocol, to identify and measure the subsidy benefit from a 

financial contribution in China, Members are first required to apply the normal standards specified in 

41 On October 31, 2006, the Washington Trade Daily reported that "Working on behalf of a coalition of 
paper producers, a big Washington firm this morning has filed a countervailing duty petition with the Commerce 
Department charging China with subsidizing the manufacture of slick paper exports ... The American Forest and 
Paper Association has complained for years about China's blatant subsidies to its lumber processing industry. 
Government pay-outs to inefficient state-owned processing operations which ship the finished products to the US 
market are unfair, undercuts US producers and goes against World Trade Organization subsidy rules, the 
association has charged." ( emphasis added) 

42 This does not mean that China does not want to disclose this information because the disclosure may 
help China to reduce the political pressure to give subsidies to inefficient SOEs and to comply with its 
international obligations. 

43 Qin (WTO Regulation of SOEs-A Critical Appraisal of China Accession Protocol 2004) p. 916 (stating 
that the lack of information and disclosure on SOE subsidies in China is a real problem with SOEs that could 
render WTO subsidy disciplines ineffective). 
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Article 14 of the SCM Agreement;44 if there are "special difficulties" in such an application, Members 

may use "surrogate benchmarks" as the prevailing terms and conditions in China may not always be 

available as appropriate benchmarks; before doing so, Members are required to "adjust" China's 

prevailing terms and conditions for possible use.45 Accordingly, the existence of the "special 

difficulties" in the application of the normal standards by Members in their determination of whether a 

benefit is conferred, and by how much, from a financial contribution, is the prerequisite condition for 

the use of the "surrogate" benchmarks". Such condition would exist in two circumstances. The first is 

the lack of the sufficient information for the consideration of the existence and appropriateness of 

commercial prices and conditions in China for subsidy identification and measurement purposes. The 

simple reason is that, in the absence of the information on prices and market conditions, it is difficult 

or even impossible to identify and measure any potential subsidies. Therefore, Members may not 

accept China's prevailing prices when they are not provided with sufficient information and data to 

determine whether such prices are appropriate. In this regard, there is a close connection between this 

condition and China's other obligations on market-oriented reforms, on subsidy notification and on 

compliance with the transitional review mechanism, which are all considered necessary for the 

effective application of the WTO laws on subsidies, as discussed above. 

In the second circumstance, Members may claim facing "special difficulties" in either of the 

following cases: (i) there are virtually no commercial prices in China's economy; or (ii) the prevailing 

commercial prices are considered inappropriate for the purposes of identifying and/or measuring the 

44 The normal standards enshrined in Article 14 of the SCM Agreement are the "comparable commercial 
benchmarks" in the subsidizing country. The standard for departing this normal application and applying 
alternative benchmarks as articulated by the AB should be considered exceptional even though it is still within the 
meaning of Article 14 of the SCM Agreement as interpreted by the AB. We have discussed this interpretation in 
Chapter 3. We will consider the relation between this standard/jurisprudence and the framework specified in 
China's WTO Accession Protocol in this section. 

45 China's WTO Accession Protocol Article 15(b) states:. 
"In proceedings under Parts II, III and V of the SCM Agreement, when addressing subsidies 
described in Articles 14(a), 14(b), 14(c) and 14(d), relevant provisions of the SCM Agreement 
shall apply; however, if there are special difficulties in that application, the importing WTO 
Member may then use methodologies for identifying and measuring the subsidy benefit which take 
into account the possibility that prevailing terms and conditions in China may not always be 
available as appropriate benchmarks. In applying such methodologies, where practicable, the 
importing WTO Member should adjust such prevailing terms and conditions before considering the 
use of terms and conditions prevailing outside China." 
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subsidy benefit under Article 14. While it would be clear that the use of "surrogate benchmarks" 

would be desirable if there are no private prices for comparison, it is unclear how, or against what 

criteria, private prices in China are considered inappropriate.46 

Since the possibilities for dismissing the private prices in China arise from the difficulties in the 

determination of the appropriateness of "commercial benchmarks" within the meaning of Article 14, it 

is logical to first look for the criteria for doing so by examining what constitute these "commercial 

benchmarks"? The WTO jurisprudence has consistently held that such commercial benchmarks are 

not free of government intervention.47 In other words, such market benchmarks are not "pure" market 

benchmarks. This jurisprudence is persuasive as there has never been any pure market economy in the 

world.48 Consequentially, the appropriateness of the prevailing private prices in China's market may 

be considered based on the level of government intervention. However, which level of government 

intervention is sufficient to dismiss China's prevailing private prices are still unclear. 

In interpreting Article 14( d) of the SCM Agreement, the AB has articulated a standard for 

dismissing the prevailing market prices in the country of provision because of the dominant role of the 

government in the market as the provider of the "like" goods or services before dismissing such 

prices.49 In essence, the AB required two separate tests for the dismissal of the private prices in the 

country of provision: (i) the government's predominant role in the market as a provider of the goods; 

and (ii) the private prices of the same or similar goods are significantly affected by this government's 

predominant role so that the comparison contemplated by Article 14 would become circular. This has 

46 These two situations are exactly what the Panel and AB in the US-Lumber CVD Final discussed and 
decided differently. The Panel decided that the application of "surrogate benchmark" is only possible if there 
existed virtually no private·prices. However, the AB viewed that the use of "surrogate benchmark" is possible if 
the existing private prices are distorted by government intervention. The AB, nevertheless, failed to specify the 
standards for the determination of the appropriate level and/or nature of such government intervention. For a 
comprehensive discussion on these two situations in WTO jurisprudence, see footnotes 110-13 8 to Chapter 3, 
supra, and their accompanying texts for detail. It is noted that we do not mean that the standard articulated by the 
AB for the possible use of "surrogate benchmarks" under Article 14 of the SCM Agreement is the same as the 
standard permitted under China's WTO Accession Protocol. See also footnote 42, supra. 

47 See Chapter 3, "Table 4: Standards for Determinations of "Prevailing Market Conditions," column on 
the "Appropriateness of prices in country of provisions" for detail. 

48 See Chapter 5, section I for a comprehensive analysis on different types of market and nonmarket 
economies. 

49 See footnotes 125-131 to Chapter 3, supra, and their accompanying texts for detailed analysis of this 
standard. 
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been the only standard, which was substantiated with legal reasoning under the WTO laws on 

subsidies. Thus, this jurisprudence will somehow guide Members and the WTO panels and AB in their 

determination of the appropriateness of prevailing market prices in China's economy. However, there 

are at least two issues that must be considered in applying this jurisprudence in China's context. First, 

the standard itself is not clear because the AB has never applied it to any factual circumstances, nor 

articulated any specific hypothetical thresholds for the "predominant role" of the government as well as 

for the "private price distortion or alignment" because of this government's predominant role that are 

sufficient for the dismissal of any private prices in the country of provision. Rather, the AB cautioned 

that these determinations "must be made on a case-by-case basis, according to the particular facts 

underlying each countervailing duty investigation. 1150 

The second issue is the relation between this standard and the "special difficulties" that 

Members face in their application of Article 14 to China's economy. At one end, this standard could be 

considered the strictest conditions of the "special difficulties" because it is the interpretation of Article 

14, which is arguably designed and applied to market-oriented economies.51 In other words, the 

"special difficulties" condition for dismissing private prices in China's economy is defined exactly as 

the standard articulated by the AB. In this scenario, the "surrogate benchmark" provision in China's 

WTO Accession Protocol is merely to clarify the meaning of Article 14 in cases the private prices of a 

certain goods or services in China's economy are significantly affected by the government's 

predominant role in the market so that the comparison contemplated by Article 14 would become 

circular. This means that, if the AB's interpretation of Article 14 of the SCM were legally correct, 

there would be no need for the "surrogate benchmark" provision in China's Protocol.52 This 

50 See US-Lumber CVD Final, AB Report, para. 102. 
51 As China is considered a transition economy where the market conditions are assumed less market

oriented than those in market-oriented ones, it is logical to conclude that this standard is the highest on the 
spectrum of the "special difficulties" where the use of"surrogate benchmarks" is permissive because such standard 
permits the use of "surrogate benchmarks" in cases of market-oriented economies where the government's role in 
the market is generally much less predominant. 

52 It is noted that this comparison is for the purposes of clarifying the meaning of the "surrogate 
benchmarks" provision in China's Protocol. We are aware that this interpretation of Article 14 of the AB came 
long after the formulation and ratification of China's Protocol. While the US-China Agreement on China's 
Accession to the WTO was signed on November 15, 1999, which included this provision, and China's WTO 
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clarification, however, is critical, given the arguments that Article 14 does not permit the use of market 

prices other than those prevailing in the country of provision, except in cases there are virtually no 

private prices for comparison. 53 

At the other end, the "special difficulties" are whatever conditions that are lower than those 

required by this standard. The problem is how much lower the criteria of "special difficulties" would 

be. There is a possibility that Members may never accept China's prevailing prices as appropriate, as 

clearly evidenced in their AD proceedings against imports from China. The English bill introduced in 

the House of Representatives of the US Congress further illustrates this possibility as this bill proposed 

that: the US can always apply "alternative benchmarks" whenever China is classified as an NME under 

US laws. 54 The DOC preliminary affirmative CVD determination on China's paper on March 29, 2007 

also strongly supports this conclusion. 55 

It is further noted that the "surrogate benchmark" provision in China's WTO Accession Protocol 

does not provide any substantive and/or procedural guidance to imply such an interpretation of the 

"special difficulties".56 Members are only required to "adjust" China's terms and conditions, where 

applicable, before considering the use of terms and conditions prevailing outside China.57 The term 

"where applicable" implies that Members are merely encouraged to use the prevailing prices in China's 

economy for identifying and measuring the subsidy benefit, and in doing so, they are entitled to 

Accession Protocol was approved by the WTO General Council on November 23, 2001, the AB's interpretation, in 
US-Lumber CVD Final, was circulated on January 19, 2004 and adopted on February 17, 2004. 

53 See footnotes 110-116 and 136-137 to Chapter 3, supra, and their accompanying texts for a detailed 
discussion of this view. 

54 See the bill of Nonmarket Economy Trade Remedy Act of 2007, introduced in the House of 
Representatives on February 28, 2007 by Representaives Davis and English (HR 1229; I 10th Congress, 1st 
Session), Section 2 "Application of Countervailing Duties to Nonmarket Economies and Strengthening 
Application of the Law" states that: "When the administering authority has determined that China is a nonmarket 
economy country under paragraph (18) of this section, the administering authority shall presume that special 
difficulties exist in calculating the amount of a benefit under clauses (i) through (iv) with respect to an 
investigation or review involving China and that it is not practicable to take into account and adjust terms and 
conditions prevailing in China, and the administering authority shall use terms and conditions prevailing outside 
of China." (emphasis added) 

55 See Chapter 4, section I.D, supra, on "The Actual Application: DOC's Preliminary Affirmative CVD 
Determination" for a detailed analysis on this point. 

56 Qin (WTO Regulation of SOEs-A Critical Appraisal of China Accession Protocol 2004) p. 904 (stating 
that this provision "does not specify, for example, what factors the importing member should consider in judging 
the appropriateness of prevailing conditions in China. Nor does it mention whether and how the Chinese producer 
under investigation may rebut the claim that Chinese benchmarks are inappropriate in the relevant proceedings.") 

57 China's WTO Accession Protocol, Article l 5{b ). 
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"adjust" these prices up58 to take account of the influence of the government's role in the market. Put 

differently, Members are encouraged to set a "proxy" or "artificial" prices based on the information on 

China's economy, instead of finding "surrogate" prices in a foreign economy, which is considered 

market-oriented and comparable to China's.59 What is unclear is how Members can measure the level 

of the government's influence on the market for price adjustments, i.e., "unfair adjustments," and what 

the criteria for such an evaluation would be. In this regard, it is noted that Members even lack 

experience in determining the "unfair adjustments" on prices in NMEs in their AD proceedings. The 

EU has just simply used the prices in the alternative country for comparison with the export prices of 

NME exporters. The US actually uses the cost structures of the NME producer and then find the prices 

and costs in the surrogate country, but does not use the NME prices and costs to compute the fair 

market value. 60 Accordingly, this alternative option is less likely to be used, and the fact in the last 5 

years of China's WTO participation has shown no indication that it will be used in the near future. 

In all cases, under China's Protocol, Members are given a choice of either resorting to 

"surrogate benchmarks" when they face "special difficulties" or using China's prevailing prices with 

some possible adjustments in their identifying and measuring potential types of subsidies described in 

Article 14 of the SCM Agreement. In their exercise of either of these choices, Members are given a 

considerable discretion in defining "special difficulties" and then selecting the "surrogate benchmarks" 

as well as in determining the adjustments in order to use the prevailing prices in China as appropriate 

benchmarks for subsidy identification and measurement. This reading of the "special difficulties" 

58 Because of the government's predominant role in the market, the prevailing prices in China's market are 
often less than the market-based prices that would otherwise exist in the absence of the government's role. By 
doing so, Members can have "market-based prices" in China's economy, without resorting to prices in other 
economies, for identifying and measuring the subsidy benefit. 

59 It is generally required that the selected alternative benchmark "relates or refers to or, is connected with 
prevailing market conditions" in China and must reflect price, quality, availability, marketability, transportation 
and other conditions of purchase or sale." This requirement has been articulated by the AB. See US-Lumber CVD 
Final, AB Report, para. 106. 

60 The only possible exception would be the expected wages in selected NMEs the DOC calculates each 
year based on some macro-economic indicators, such as GDP or national income, to be used in its AD proceedings 
against imports from these NMEs. For the information and data on the expected wages of selected NME 
countries, visit the DOC International Trade Administration website at 
http://ia.ita.doc.gov/wages/04wages/04wages-010907.htm; and information on the DOC request for comments on 
new methodologies for calculating new expected wages for 2006, visit http://ia.ita.doc.gov/wages/04wages/E7-
56.txt or Expected Non-market economy wages: Request for comments on 2006 at 71 FR 949 (January 9, 2007). 
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would allow WTO Members a considerable discretion in dismissing the private prices in China and 

using "surrogate benchmarks" for anti-subsidy purposes. This reading would then leave WTO panels 

and AB no guidance on how to define the "special difficulties." As a result, the definition of "special 

difficulties" would be a WTO Member's national affair. 

To find other possible guidance on the criteria to dismiss China's prevailing private prices, we 

examine the more detailed provisions .in Section 15(a) on tp.e application of "surrogate benchmark" for 

AD purposes. These provisions allow Chinese producers to demonstrate whether they operate under 

market conditions, and if so, the use of the alternative benchmark for identifying and calculating 

dumping margins is not permitted.61 Accordingly, the "market conditions" within which the producers 

operate are the criteria used to consider whether to dismiss the private prices in China for AD 

purposes. It is worth noting that such "market conditions" are specified in the national laws of the 

invoking Members and have been widely applied long before the existence of China's Protocol. 

However, as demonstrated above, the national authorities enjoy a great deal of discretion in 

determining whether the "conditions" in a certain NME are sufficiently market-based that could be 

used as benchmarks for AD purposes. Following this line of arguments, the national authorities may 

also have a great deal of discretion in dismissing the prevailing private prices in China and using 

"surrogate benchmarks" for anti-subsidy purposes.62 

In sum, the "surrogate benchmark" provisions in China's Protocol allocate considerable 

discretion to Members in their determination to dismiss private prices in China's economy and to use 

alternative benchmarks or to adjust these prices for the purposes of identifying and measuring the 

subsidy benefit in their application of anti-subsidy measures. These provisions would be necessary for 

61 China's WTO Accession Protocol, Section 15(a). 
62 It is noted that there lacked a sufficient practice by Members regarding the application of national laws 

to identify and discipline subsidies in NMEs. As a result, their national laws do not specify the conditions for 
applying the "surrogate benchmarks" in CVD proceedings in much the same way as those required for AD 
purposes. See Chapter 4, supra, on Non-Applicability of National CVD Laws, and Chapter 5, section I, supra, on 
Transition Economies, for detailed analysis. See Qin (WTO Regulation of SOEs-A Critical Appraisal of China 
Accession Protocol 2004), p. 871 (stating that the omission of similar languages of AD Agreement Article 2.4 in 
the SCM Agreement is due to the lack of Members' practice). These practices may explain the differences between 
Section 15(a) and (b) of the China's Accession Protocol. 
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the effective application of WTO laws on subsidies in certain circumstances, given the transitional 

nature of China's economy63 and the inadequate treatments of WTO laws on subsidies to transition 

economies.64 

However, it is possible that the lack of concrete and measurable criteria against which to assess 

the appropriateness of the prevailing prices in China's economy for anti-subsidy purposes may cause 

counter-productive results. We therefore examine the implications of this standard for the operation of 

the WTO dispute settlement and the national countervailing duty laws as well as China's behavior. 

Judging from the jurisprudence of the US-Lumber CVD Final (as well as US-Lumber CVD 

Preliminary) case, it is safe to state that the potential effects of this provision for protectionist purposes 

are exceptionally high.65 This assertion is supported by the ongoing practice of applying "surrogate 

benchmarks" in AD cases against imports from China and other transition economies.66 The 

contentious issue is what if the Members may never accept China's prevailing prices, as evidenced in 

Member's AD proceedings against imports from China, as appropriate benchmarks. The recent DOC 

63 See e.g., Qin, ibid., pp. 902 and 914 (stating that Section 15(b) was included because the prevailing 
terms and conditions in China may not always be appropriate as market benchmarks for the purposes of Article 
14, given the level of government influence in the Chinese economy and the less than folly developed market 
conditions in certain industries and sectors (the financial sector in particular)). See also Chapter 5, sections I and 
II for a detailed discussion on the market conditions of transition economies and the inadequate WTO legal 
treatments of subsidy problems in transition economies in general and in China's in particular. 

64 In Chapter 3, we find that the WTO laws on subsidies are assumed to function in market-oriented 
environment and do not explicitly permit the use of "surrogate" benchmark in identifying and calculating the 
amount of subsidy. Thus, an explicit permission is necessary. The analysis in Chapter 4 reveals that national 
CVD Jaws may not be applied to detect and discipline subsidization in N1vffis because of the Jack of information 
and data on subsidy programs and a market benchmark to identify and measure potential subsidies. Chapter 5 
shows that WTO Jaws on subsidies may not be applicable or ineffectively applicable partially because of the lack 
appropriate level of transparency and market benchmarks. Therefore, the effective application of WTO laws on 
subsidies in China's conditions may not be secured without an explicit permission to resort to "surrogate 
benchmarks" in certain circumstances. 

65 The most contentious issue in the US-Lumber CVD cases is whether the WTO rules permit the use of 
any market benchmarks other than those prevailing in Canada's market. If the US had used the prevailing market 
benchmarks in Canada, no subsidies to lumber may have been found or such subsidies may have been so small 
compared to the currently determined amount. If so, then, there would have been no cases lumber war between the 
US and Canada over the past more than 20 years that resulted in endless litigations in all national, regional and 
WTO dispute settlement mechanisms, but possibly remain unresolved. 

66 Qin (WTO Regulation ofSOEs-A Critical Appraisal of China Accession Protocol 2004) p. 905 (arguing 
that the use of "surrogate benchmarks" in AD cases is intrinsically biased against the transition economies); See 
also Firestone Robert F., "Artificial Pricing as an Alternative to Countervailing Duties Against Imports from 
NMEs," in 8 J Comp. Bus. & Cap. Mkts. L. 75 (1986); Alford (An Examination of the Application of AD and 
CVD Laws of the US to N1vfE Nations 1987) (strongly criticizing the "surrogate benchmarks" in AD proceedings 
because of the protectionist nature). 
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preliminary affirmative CVD determination on China's paper as discussed above provides the hard 

evidence for this assertion. The SOE-based specificity provision discussed above also supports this 

assertion. 

In addition, the loosely defined standards for dismissing China's prevailing market prices may 

create difficulties for the WTO panels and AB to rule out the legality of Members' determinations. 

Accordingly, it is reasonable to see that China may try its best to limit its exposure to possible CVD 

and/or WTO cases to protect its legitimate interests. 

C. Temporary Protection 

We have demonstrated that some additional measures are necessary to protect the legitimate 

interests of the incumbent Members. These measures, if applied, must be temporary and correspond to 

the inadequate market structures in the acceding transition economy. We have also noted that the 

legitimate interests are not only the domestic market disruptions as a result of the artificially low 

import surges from transition economy Members, but also the possible nullification or impairment of 

the benefits resulted from tariff reductions and other market access commitments made to the 

incumbent Members by the acceding transition economies. We now consider whether, and to what 

extent, the measures included in China's Protocol reflect these rationales. 

1. The NME AD measure 

Under China's WTO Accession Protocol, in determining price comparability under Article VI 

of the GATT 1994 and the Anti-Dumping Agreement, "the importing WTO Member may use a 

methodology that is not based on a strict comparison with the prices or costs in China if the producers 

under investigation cannot clearly show that market conditions prevail in the industry producing the 
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like product with regard to the manufacture, production and sale of that product. "67 These so-called 

"non-market economy provisions" shall expire 15 years after China's accession, i.e., in 2016. These 

provisions may expire at any time earlier, but only with respect to any importing WTO Member, once 

"China has established" under the national law of that importing Member, that "it is a market 

economy" or that "market economy conditions prevail in a particular industry or sector" under 

· · • 68 mvest1gat10n. 

These provisions reflect the long practice of applying NME methodologies in AD cases against 

imports from China and other NME countries under the national laws of WTO Members. This 

measure had been used as the most critical, or even the only, trade remedy against imports from China 

before its accession to the WTO. The factual evidence shows that this practice remains unchanged in 

key WTO Members, including the US and EU, in China's first 5 years of WTO participation. On 

October 23, 2006, the US had 60 AD orders in effect on imports from China, 30 of which were 

imposed in the period of January 01, 2001 to October 23, 2006.69 On June 30, 2006, the EU had 36 

AD orders and 2 undertakings in effect on imports from China.70 

2. The transitional product-specific safeguard measure 

Members are also allowed to use a transitional safeguard measure "in cases where products of 

Chinese origin" are being imported into their domestic markets "in such increased quantities or under 

such conditions as to cause or threaten to cause market disruption" to their "domestic producers of the 

like or directly competitive products."71 This measure can be applicable in 12 years after China's 

67 See China's WTO Accession Protocol, Article 15(a). 
68 Ibid., Article 15( d). 
69 See U.S. International Trade Commission, Antidumping and Countervailing Duty Orders in Place, as of 

October 23, 2006 (available at 
http://info.usitc.gov I oinv/sunset.nsf/Oa915ada53 el 92cd8525 661 a0073de7 d/96daf5a6c0c5290985256a0a004dee7 d 
/$FILE/orders-ctry-tbl-10-23-06.pdf); see also USA, Semi-Annual Report to the WTO under Article 16.4 of the AD 
Agreement (G/ADP/N/145/USA) (September 1, 2006). 

70 See EC, Semi-Annual Report to the WTO under Article 16.4 of the AD Agreement (G/ADP/N/145/EEC) 
(September 22, 2006). 

71 China's WTO Accession Protocol, Article 16. 
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accession, i.e., until 2013.72 These provisions enable WTO Members to apply safeguard measures in 

response to surges in imports from China on less strict terms than those apply universally in at least 

four important aspects. First, while the WTO laws on safeguards 73 require that safeguard measures be 

imposed on imports regardless of sources, Members can use their safeguard measures only to imports 

from China. Second, while the condition for Members to apply a safeguard measure under the WTO 

laws on safeguards requires the "unforeseen developments",74 Members can apply a safeguard measure 

on imports from China without such a condition. Third, while the conditions for Members to apply a 

safeguard measure under the WTO laws on safeguards require both "in such increased quantities and 

under such conditions as to cause or threaten to cause serious injury" to the domestic producers of like 

or directly competive products, Members can apply a safeguard measure on imports from China when 

either of these two conditions exists.75 Lastly, while Members have to follow strictly the requirements 

on "serious injury" standard and other conditions specified in the WTO laws on safeguards in their 

72 Ibid., In addition, Members can apply a special safeguard measure on China's textile only in 7 years 
after China's accession. See China's Working Parties Report, para. 242. 

73 The WTO laws on safeguards mainly consist of Article XIX of GATT 1994 and Agreement of 
Safeguards. 

74 It is noted that the WTO AB has consistently demanded this condition to be met for a safeguard measure 
to be consistent with WTO laws. For a detailed analysis on the "unforeseen development" condition for applying 
a safeguard measure under the WTO laws, as interpreted by the WTO AB, see Korea-Definitive Safeguard 
Measure on Imports of Certain Dairy Products (WT/DS98) (Korea-Dairy) Appellate Body Report, para. 85; 
Argentina-Safeguard Measures on Imports of Footwear (WT/DS121) (Argentina-Footwear) (Argentina
Footwear), Appellate Body Report, para. 92. However, the academic discussion seems going both ways. Some 
argued that the WTO laws do require this condition. See e.g., Felix Mueller, "Is the General Agreement on Tariffs 
and Trade Article XIX "Unforeseen Developments Clause" Still Effective Under the Agreement on Safeguards," 
in Journal of World Trade 37(6) (2003) pp. 1121 and 1128; For a policy argument in support of the AB's 
decisions, see Kent Jones, "The safeguards mess revisited: the fundamental problem," in World Trade Review 3: 1 
(2004) pp. 83-91. Many others contended that the new Agreement of Safeguards removed this condition, see e.g., 
Young-Shik Lee, "Not Without a Clue: Commentary on "the Persistent Puzzles of Safeguards,"" in Journal of 
World Trade 40(2) (2006); "Critical Issues in the Application of the WTO Rules on Safeguards," in Journal of 
World Trade (2000) pp. 132-137; "Destabilization of the Disciplines on Safeguards? - Inherent Problems with the 
Continuing Applicability of Article XIX after the Settlement of the Agreement on Safeguards" in 35 Journal of 
World Trade (2000); "Safeguard Measures: Why Are They Not Applied Consistently With The Rules? - Lessons 
for Competent National Authorities and Proposal for Modification of the Rules on Safeguards, 36 Journal of 
World Trade (2002) pp. 645-649; "Continuing Controversy on "Unforeseen Developments"-Reviewer's Note," 37 
Journal of World Trade (2003); Safeguard Measures in World Trade: the Legal Analysis (2nd ed., The Hague: 
Kluwer Law International: 2005) pp. 40-48; Alan 0. Sykes, "The Safeguard Mess: A Critique of WTO 
Jurisprudence," in World Trade Review (2003); "The 'safeguards mess' revisited - a Reply to Professor Jones," in 
World Trade Review 3: J (2004); ("The Persistent Puzzles of Safeguards: Lessons from the Steel Dispute," in 
Journal of International Economic Law 7(3) (2004); "The Fundamental Deficiencies of the Agreement on 
Safeguards: A Reply to Professor Lee," in Journal a/World Trade 40(5) (2006). 

75 See GATT 1994, Article XIX and Agreement on Safeguards, Article 2. (emphasis added) China's WTO 
Accession Protocol Article 16 contains similar language and use the word "or" in place of the word "and". 
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application of a safeguard measure, Members are required to adhere to a much lower standard, the 

"market disruption," in their application of a safeguard measure against imports from China. 

Like the NME AD measure, the NME safeguard remedy was also available, under the national 

laws of WTO Members,76 to be applied against imports from China before its accession to the WTO. 

However, such a measure was rarely used, if any, before and also after China's WTO accession. In the 

period of 2002-2006, the US, one of the most active users of safeguard measures in the WTO, did not 

apply any safeguard measures to China's imports even though there were six cases petitioned, and four 

of which the ITC had made affirmative determination of "serious injury" to the domestic industries.
77 

The EU only used a quantitative restriction safeguard measure against China's footwear products for 

one year.78 

3. The "permanent" nature of "SOE-based specificity" and "surrogate benchmark" 

provisions 

While these measures are considered necessary to promote and ensure the effective application 

of the WTO rules on subsidies to China's condition, they are also critical to protect the legitimate 

interests of incumbent Members. Given China's transitional economy nature, Members had not 

applied their national CVD laws to China's imports before China's accession to the WTO. Under 

China's Protocol, Members can use both the "SOE-based specificity" and "surrogate benchmark" 

provisions to discipline China's subsidies through either their national CVD laws and/or WTO dispute 

settlement mechanism. These provisions could enable Members to apply these measures effectively to 

76 For a brief overview of the US safeguard laws on NME countries see, Annex IV, supra, on 
"Comparison of Safeguard Provisions under US Laws". 

77 See USTR, 2006 Annual Report on Trade Enforcement, p. 235. USITC, Import Injury Investigations -
Case Statistics (FY 1980-2004) (October 2005) p. 95 (available at 
http://www.usitc.gov/trade_remedy/USITC_Stat_Report-11-04-PUB.pdf). 

78 See Commission Regulation (EC) No 117/2005 of January 26, 2005, Introducing Community 
Surveillance of Imports of Certain Footwear Products Originating in Certain Third Countries, Official Journal of 
the European Union (L24, 01/27/2005, p. 8). It is noted that the EC also initiated two other China-product specific 
safeguard cases on (preserved) Citrus Fruits and Textiles Products, but did not impose definitive safeguard 
measures. See, Official Journal of the European Union, L323, 12/10/2003 and Cl 70, 07 /09/2005, respectively. 
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protect their legitimate interests. In addition, unlike those provisions on NME AD and safeguard 

measures discussed above, there is no maturity date for the application of these provisions. 

As discussed in Chapter 4 above, Canada was the first WTO Member that applied its national 

CVD laws to China's imports, but did not use these permissive provisions. 79 However, the recent US 

DOC preliminary affirmative CVD determination on China's paper abundantly shows the potentially 

adverse effects of the application of these provisions to China's interests. 80 In all cases, WTO 

Members can always apply these provisions to protect their interests. 

4. The 10-year transitional review mechanism 

In the previous sections, we have demonstrated that the TRM is useful and necessary to 

promote and ensure the effective application of the WTO laws on subsidies to China. We now further 

note that this measure is also critical in protecting the legitimate interests of the incumbent Members in 

the much same way. As the TRM encourages China's market-oriented reforms and subsidy 

notification and implementation, it promotes "market-oriented" production and trade within China as 

well as trade between China and other WTO Members. The increasingly market-oriented production 

and trade within China and trade between China and other WTO Members by themselves help 

protecting Members' legitimate interests, both in their domestic markets and China's market as well as 

any third market. 

Furthermore, since this mechanism allows Members to directly involve in the supervision and 

consultation with China on its reforms and implementation of WTO commitments, and this kind of 

supervision and consultation is very comprehensive and intensive in the first 10 years of China's WTO 

participation, Members are provided a meaningful way of protecting their legitimate interests. 

Accordingly, if properly functioned, such measure would be a very useful trade policy to integrate 

China into the WTO as well as to protect and promote the incumbent Members' interests. 

79 See Chapter 4, section II, supra, on "Recent Application of Canada's CVD Laws" for detailed analysis. 
80 Ibid., section I.Don "The Actual Application: DOC's Preliminary Affirmative CVD Determination". 

247 



D. Responding to Country-Specific Situation 

We have submitted that the buffering mechanism should reflect the special circumstances of 

each transition economy and be designed to facilitate its adaptation to the WTO laws on subsidies. We 

also considered that some protection may be needed to accommodate the "permanent" differences in 

fundamental public and social policies in transition economy country Members. We now examine 

whether, and to what extent, China's Accession Protocol reflects these issues. 

In the previous sections, we have discussed the measures that are necessary to protect the 

incumbent Members from China's transition economy nature. We note that these measures, 

particularly the market-oriented reforms, the subsidy notification and the TRM, also correspond to 

China's specific conditions. We now focus on the needs for China to actively prepare itself for 

effective implementation of its commitments and for buffering the effects of quick changes that may 

result in massive unemployment and social upheavals that would necessarily limit China's capacities to 

undertake reforms towards WTO standards. 

1. Denial of transitional periods 

China was not granted any preferential treatments on the use of subsidies. Other countries, 

including least-developed or developing countries with the levels of socio-economic development and 

GNP per capita much lower than those of China, such as Cambodia and Nepal, were also not granted 

these preferential treatments. China and other recently acceding transition economies are required to 

eliminate all prohibited subsidies upon accession. In addition, while incumbent WTO Members are 

only obligated to eliminate their agricultural export subsidies by 2013, as just agreed in Hong Kong 

Ministerial Conference in December 2005, the newly acce.ding transition economies were required to 

do so upon their accession, i.e. 12 years earlier in the case of China. These practices may not 

correspond to the WTO laws and policies on subsidies. It has been argued that the failure to grant any 

transitional periods for China's subsidies ignores the reality that market-oriented reforms, including 
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SOE restructuring, remain an ongoing process in China and contrasts sharply with the spirit of Article 

29 of the SCM Agreement. 81 

As discussed earlier, the transitional periods are included to facilitate the implementation of the 

WTO substantive rules on subsidies.82 The SCM Agreement explicitly states: "Members recognize 

that subsidies may play an important role in economic development programs of developing country 

Members. "83 The transitional periods for the use of subsidies function as the interfacing mechanism to 

enable countries with peculiar features, particularly developing and transition economies, to effectively 

implement the standard rules in the foreseeable future. Indeed, the use of subsidies has long been 

considered an effective policy tool to reduce the social and political upheavals and to buffer quick 

changes in the economy to enable China to undertake and accelerate reforms towards WTO standards. 

The length of the transitional period should reflect the particular situations in each acceding country. 

In this regard, the failure to grant any transitional period for China would not reflect its specific 

conditions. Generally, failure to grant any transitional period for a new developing and transition 

economy acceding to the WTO would not correspond to the WTO laws and policies. 84 

Indeed, one may argue that China unilaterally, because it was granted no room to negotiate with 

Members on any transitional periods, determined that it should have been granted a 5-year transitional 

period, and thus decided to notify its subsidy programs after the expiry of this date to avoid possible 

claims on failure to implement its obligations. 85 If this argument were true, to some extent, it would 

reflect a failure of the WTO system, as a rule-oriented institution, that needs to be addressed in future 

WTO accession negotiations. 

2. Denial of privatization exceptions 

81 Qin (WTO Regulation of SOEs-A Critical Appraisal of China Accession Protocol 2004) pp. 9!0-12. 
82 See Chapter 3, section II.C, supra, on Preferential Treatment for a detailed analysis. 
83 See SCM Agreement, Article 27.1. 
84 It is noted that, as discussed in Chapter 3, section II.C, supra, on Preferential Treatment, the real value 

of the transitional period is greatly limited because the subsidies, while permitted under WTO dispute settlement 
procedure, are nevertheless subject to national CVD measures if they are actionable subsidies. 

85 China made its first subsidy notification to the WTO on April 13, 2006 while it acceded to the WTO in 
December 2001. See footnote 15 to Chapter I: Introduction, supra. This span is about 5 years. 
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It has been submitted that "the exclusion of China from invoking Article 27 .13 [ on 

privatization-related subsidies] could have an adverse impact on the SOE reform." 86 Although China 

began to privatize its SO Es in the first years of 1980s, as a result of the "gradual" approach, most of its 

large SOEs were not yet privatized by the time China acceded to the WTO in 2001. China plans to 

privatize most of its SOEs, but the exclusion of China from the benefit of Article 27.13 should cause 

additional concern for private firms buying SOEs through the privatization process because of possible 

WTO actions. 87 The WTO jurisprudence and China's privatization conditions make these concerns 

particularly true. On one hand, the AB indicated several privatization situations which may be 

actionable under WTO laws, such as where "a benefit is conferred through recurring financial 

contributions" or where the government "retains a controlling interest" in the firm following 

privatization, and where the sales conditions of the SOE or its property are "severely affected" by 

government policies or "by the conditions in which buyers will subsequently be allowed to enjoy 

property."88 These standards are potentially broad and by no means clear. Therefore, Members are 

given considerable room to either challenge privatization cases to the WT089 or, perhaps even more 

worrisome, to impose countervailing duties and to defend their application. On the other hand, these 

circumstances are likely found in almost all privatization cases in China. 90 

However, it is noted that the exception for privatization subsidies covered by Article 27 .13 does 

86 Qin (WTO Regulation ofSOEs-A Critical Appraisal of China Accession Protocol 2004) p. 907. 
87 Ibid., p. 916 (stating that "Without the right to invoke the privatization exception, China's efforts to 

encourage foreign and domestic private investors to purchase its SOEs may be hindered.") 
88 These circumstances arise particularly when the privatization is not conducted·at arm's length and for 

fair market value. See US-CVD on EC Products, AB report, paras. 117-124. 
89 See e.g., Qin (WTO Regulation of SOEs-A Critical Appraisal of China Accession Protocol 2004) p. 909 

( arguing that "The exclusion of China from invoking Article 27 .13 may also have negative implications for the 
WTO dispute settlement system ... In the case of China, ... without the benefit of Article 27.13 the WTO dispute 
settlement forum may soon confront such issues, whose magnitude and policy implications might prove to be 
beyond its authority and capacity to resolve properly.") 

9° China's privatization is featured by: (i) partial privatization of SOEs, in which the government retains a 
controlling interest in the enterprises sold, is a major form of China's SOE reform strategy; (ii) Many sales of 
SOEs have been arranged by the government and therefore are not necessarily at arm's length and for fair market 
value; (iii) Given the transitional nature of the Chinese economy, the relevant market conditions might be 
considered so heavily influenced by government economic and other policies that they could not be deemed as 
capable of producing a fair market value. Qin (WTO Regulation of SO Es-A Critical Appraisal of China Accession 
Protocol 2004) p. 908. 
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not pre-empt the possibilities for actions on prohibited subsidies and/or countervailing duties. Perhaps, 

because of the nature of pre-privatization non-recurring subsidies, CVD measures are most effective 

remedies. Indeed, the WTO and national CVD jurisprudence shows only countervailing duty actions 

on these types of pre-privatization subsidies. Thus, the exclusion of the benefits under Article 27 .13 

may only have limited effects on China's privatization programs. Rather, the need to avoid possible 

CVD investigations on China's "good faith" or "sufficient" privatization subsidies91 is more critical. 

China should be encouraged to privatize its SO Es as part of its market-oriented reforms, and should be 

protected from the actual and potential applications of CVD measures when it is established that the 

sale of SO Es is at arm's length and for fair market value under China's market conditions. But, China's 

Accession Protocol is largely silent on this issue. What China could do the most is to explain its 

privatization practices to demonstrate to Members, through the TRM, that it has tried its best to ensure 

the market-based and arm's length sale of its SOEs. Nevertheless, given its transition economy nature, 

China is not somehow guaranteed that Members are persuaded by its explanations because of the lack 

of measurable criteria against which to assess whether or not its sale of SOEs is at arm's length and for 

fair market value. In this regard, it is submitted that China's Protocol does not reflect China's specific 

situations. 

E. Concluding Remarks 

The foregoing analysis shows that while many measures constituting the buffering mechanism 

are proper to ensure the effective functioning of the WTO laws on subsidies as well as the international 

economic integration of the acceding transition economies, some measures are not. The commitments 

on market-oriented reforms, subsidy notification and TRM are critical and appropriate, and could help 

realizing the benefits of international trade liberalization and increased competition to the acceding 

91 By "sufficient" privatization subsidies, it is meant those subsidies that are used to correct the existing 
"insufficient" use ofresources. These mainly include the subsidies used to support the sale of "insufficient" SOEs 
so that resources can be used more efficient. There would be no other ways to release these insufficient resources, 
but to sell the ailing SOEs for the most achievable prices. 
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transition economies, the incumbent Members as well as the world as a whole. The exclusion of the 

preferential treatments may not correspond to the WTO laws and policies on subsidies and may create 

difficulties for the acceding countries. The "SOE-based specificity" and "surrogate benchmark" 

provisions could be helpful, but their usefulness is greatly limited, or even nullified, by the loosely 

defined standards for their permissive use.92 These provisions are more problematic because of their 

permanent nature. 93 What is worst is that the potential problems created by these provisions may 

nullify the effects of the proper measures, as all measures constituting the buffering mechanism are 

interrelated and could either strengthen each other or nullify each other. One may employ the game 

theory94 to explain the dilemma situation created by the China's Protocol. 

We can use a very simple (2*2) game to predict China's position. In our game, two players are 

China and individual WTO Member, who has a relatively large domestic market for China's exports 

and can use "surrogate benchmark" and "SOE-specificity" provisions in its CVD proceedings. China 

has two options, i.e., to notify its subsidy programs or not. Members also have two options, i.e., to 

apply these provisions or not. Our game is shown on the following table: 

WTO Member applies WTO Member does not apply 
"surrogate benchmark" and "surrogate benchmark" and 
"SOE-specificity" 

.. 
"SOE-specificity" provisions prov1s10ns m 

in its CVD proceedings its CVD proceedings 

(S) (R) 
China notifies subsidies (N) A,B C,D 

92 See e.g., Qin (WTO Regulation of SOEs-A Critical Appraisal of China Accession Protocol 2004) p. 912 
( concluding that the SOE-based specificity test, the NME methodologies, the exclusion of China from the 
privatization exception, and the absence of any transitional periods for China to phase out its SOEs subsidies, 
together demonstrate the one-sided approach taken by the Protocol that is based predominantly upon the interests 
of WTO Members to protect their domestic producers.) 

93 This would clearly make it harder for one to defend the nondiscriminatory principle of the WTO system, 
even with the flexible definition of the concept of "reciprocity" to take into account the particular nature of 
China's economy conditions. 

94 For an understanding of the game theory, see the analysis paper supporting the 2005 Nobel Prize on 
Economic Sciences for Robert J. Aumann and Thomas C. Schelling, at 
http://nobelprize.org/economics/laureates/2005/press.html. In essence, "The theory of repeated games enhances 
our understanding of the prerequisites for cooperation: Why it is more difficult when there are many participants, 
when they interact infrequently, when interaction is likely to be broken off, when the time horizon is short or when 
others' actions cannot be clearly observed. Insights into these issues help explain economic conflicts such as price 
wars and trade wars, as well as why some communities are more successful than others in managing common-pool 
resources. The repeated-games approach clarifies the raison d'etre of many institutions, ranging from merchant 
guilds and organized crime to wage negotiations and international trade agreements." 
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China does not notify subsidies 
(M) 

E,F 

Note: A, C, E, G are China's payoffs; and B, D, F, Hare Member's payoffs. 

G,H 

Assumption I: The worst scenario for China is when it does notify but Member applies; 

and the best scenario for China is when it does not notify and Member 

does not apply. 

Implications of assumption I: 

A< min (C, E, G) 

G> max (A, E, C) 

Assumption 2: The best and worst scenario for Member is opposite. 

Implications of assumption 2: 

B> max (D, F, H) 

H< min (B, F, D) 

This game has four pure "strategy profiles": (N, S); (N, R); (M, S) and (M, R). But, it does not 

have any "pure equilibrium". Recall that a strategy profile is called an equilibrium, if, given the 

strategy of one player, the other player does not revise his strategy. Thus, for example, in the case of 

(N,R): given Member plays R, China will want to revise its strategy and plays M, instead of N. As a 

result, (N,R) is not an equilibrium. The same is applied to the other three strategies. 

This game however has a unique mixed equilibrium. In such equilibrium, China plays a mixed 

strategy, i.e. it plays N with some probability, say "al" and plays M with some probability, say "a2", 

with al + a2 = 1. The reason for al + a2 = I is because China will play something that it knows for 

certain that best serves its interests. Similarly, Member also plays a mixed strategy, i.e. it plays S with 

some probability, say "b 1" and plays R with some probability, say "b2 ", with b 1 + b2 = i. 

The above analysis is supported when we add the fact that: China may always have to notify or 

to explain in case of not yet notifying its subsidies as part of its WTO obligations; on the contrary, 

Members can always exercise their right to demand China's notification. This game therefore suggests 

that China will not try its best to notify subsidies and will only notify those subsidies that China 
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believes may not result in the application of CVD measures. This game also suggests that both China 

and Members will collectively better off if they cooperate. But, as discussed, China's buffering 

mechanism fails to promote such cooperation. Indeed, this result correctly reflects the factual 

circumstances of China's WTO participation in the last 5 years. 

China had failed to make any of its required subsidy notifications until April 2006, i.e., almost 5 

years from its accession.95 This notification, however, fell short of Members' expectations.96 

Although China's WTO participation in the first 5 years has realized much benefit to both China 

and WTO Members, it seems now that China wanted to challenge the discriminatory measures it had 

accepted as price for membership. China has been trying to ask for market-economy status for AD 

purposes in response to Members' continued practice of using NME AD measures against its exports. 

China has expressed its view on the discriminatory nature of the TRM. Given the indeterminant 

standards for using the permissive provisions on "SOEs-based specificity" and "surrogate benchmarks" 

for CVD purposes and the possible use of this remedy by WTO Members sometime in the future, we 

must wait to see whether these provisions could be of any use in promoting trade liberalization and 

ensuring fair trade, or they will, on the contrary, create trade conflicts between China and Members 

that could cause adverse effects to the world trading system. 

Thus, there appear sharp contradictions between the theoretical analysis and the actual 

provisions included in the "buffering mechanism" for WTO accession of transition economies. The 

actual provisions have failed to accomplish their objectives of facilitating the effective application of 

the WTO laws on subsidies as well as the integration of the acceding transition economies. Why there 

was a continued gap between the theoretical analysis and the actual provisions included in the 

"buffering mechanism" for WTO accession of transition economies? 

95 See GAO Report on Applying CVD Laws on China's 2005, p. 18 (stating that "US government officials 
and other trade experts said that it remains particularly difficult to obtain substantive information about Chinese 
subsidies). (Emphasis added). See also Joint Report of USTR and DOC, Ibid., p. iv, which states that "Although 
the TRM procedures allow the United States to focus on issues and commitments specific to China designed to 
produce important information about China's implementation activities, a fully meaningful review of China's 
WTO compliance record has continued to be stymied by China's failure to notify required information about its 
subsidies.") (Emphasis added). 

96 See footnote 15 to Chapter 1: Introduction, supra, for detail on China's first WTO subsidy notification. 
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II. Explanations for the Existing "Plus" Buffering Mechanisms 

A. Bias against the Application of National CVD Laws 

The first reason that could explain the formulation and ratification of the provisions in the 

existing buffering mechanism is the puzzle of subsidization in the transition economies and the 

unwillingness to decipher such a puzzle so as to afford both protectionism and leverage in WTO 

accession negotiations. 

The US has explicitly favored its AD measures on imports from NMEs, and clearly disregarded 

its CVD laws.97 Such a practice has been followed by many WTO Members, including EC.98 There 

have been no complete CVD cases conducted by. the US or EC on subsidization in NMEs. The 

possible reasons for this bias originate from the difference between AD and CVD remedies,99 even 

though the application of the AD measures on imports from NMEs would be equally problematic as 

that of the CVD laws100 (if applied). The US Government Accountability Office identified two major 

reasons in favor of the application of AD measure: (i) it is politically preferable as it is applied against 

private actions, but not the government actions; and (ii). more often than not, it results in more 

97 The US Congress, fully understanding the issue arose in Georgetown Steel decision, has been trying, but 
failed to require, since 1987 until now, the application of CVD laws on imports from NMEs. Thus, it explicitly 
preferred the application of AD law. Securing the continuous application of "surrogate" AD measure, which would 
definitely render more protection to the US domestic producers, as reported, the US Congress has not availed 
DOC the opportunities to implement China's WTO commitments on use of third-country information in CVD 
cases. See GAO Report on Applying CVD Laws on China's 2005, pp. 21-22. See also Chapter 4 on Non
Applicability of National CVD Laws for detail. 

98 Poloueklov (NME and WTO Accession 2002) p. 25. 
99 Corr argued that AD is the weapon of choice for protection, while safeguard and countervailing 

measures "are far less significant". See Corr, Christopher F., "Trade Protection in the New Millenium: The 
Ascendancy of Antidumping Measures," in 18 Nw. J Int'! L. & Bus. 49 (1997) pp. 51-71. 

100 See e.g., Jackson (State Trading and NMEs 1989) (stating that "the rationale for nonapplication of 
countervailing duty law to nonmarket economies bears some similarity to the dumping case problems."); Lantz 
(Search for Consistency: Treatment ofNMEs in Transition 1995) p. 993 asserting that "Interestingly, the absence 
of market place benchmarks in NMEs has never prevented importing countries from applying AD measures to 
imports from NMEs, despite the fact that it is equally impossible in theory to determine whether an NME has 
"dumped" its products, given that the concept of dumping is also based on the existence of market benchmarks." 
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protection (i.e., higher tariffs) to US domestic producers. 101 In addition, one may find another two 

reasons for this bias. First, because the distinction between subsidization (a government action) and 

dumping (a private action) is meaningless as far as an NME is concerned, it does not seem to matter 

whether the remedy for injury allegedly caused by imports from an NME is provided in the form of an 

AD or CVD remedy. 102 Second, the AD remedy would offer an immediate and maximum protection 

to the domestic producers, because CVD measure often mandates the determination of duties way into 

the future, i.e., spread in a long period of time, but AD duties are calculated based on the current level 

of dumping margins. 

As CVD and AD remedies are designed for different purposes, to systematically unveil the 

problem of subsidization in transition economies, it is necessary to start with the application of national 

CVD laws. Such an application would reveal the real problems of applying CVD laws in transition 

economy's situations as well as the forms and magnitude of subsidies in these countries. This 

information would then serve as concrete evidence on how Members would demand concessions from 

these economies when they accede to the WTO. Furthermore, such an application is desirable as it 

would encourage reforms in these economies and discourage wasteful subsidies, while promote fair 

trade. 103 Canada's initial experience in applying its CVD laws to China's imports recently provides 

some interesting lessons. 104 Among others, this actual application proves that government cooperation 

makes it possible to identify and discipline subsidization in China. By asking for the information on 

subsidization, such an application helps improving transparency. By analyzing whether a particular 

program consistent or inconsistent with WTO laws on subsidies, such an application helps China to 

101 GAO Report on Applying CVD Laws on .China's 2005, p. 23. 
102 Qin (WTO Regulation of SO Es-A Critical Appraisal of China Accession Protocol 2004) p. 871. 
103 See e.g. Lantz (The Search for Consistency: Treatment ofNMEs in Transition under US AD and CVD 

Laws 1995) pp. 1070-73. It is noted, however, that there are arguments that such application would substantially 
slow the transitions, and that being branded with NME is good news because of the exemption from the 
application of CVD law. See e.g., Peele (US Trade Law Affecting China after China's Accession to the WTO 
2001) (discussing that being branded with NMEs is a good news because this status immunizes these economies 
from U.S. countervailing duty cases); Laroski, Joseph A., "NMEs: A Love Story Nonmarket and Market Economy 
Status Under US Antidumping Law," in 30 Law & Pol'y Int'! Bus. 369 (1999) (discussing that it may be better for 
NMEs not to ask for graduation). As demonstrated in this study, the author does not share this view. 

104 See Chapter 4, section II on recent application of CVD laws of Canada for detail. It is noted that we 
used Canada's experience here to indicate the benefits of the application of national CVD laws in gaining better 
understanding of the subsidization in China and transition .economies and how to best discipline this subsidization. 
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detennine the WTO-consistent nature of its programs and thereby invites corresponding actions. The 

fact that failing to provide sufficient infonnation may be punished by high tariffs could then encourage 

China's efforts in improving transparency and cooperation in future cases. Therefore, this type of 

application would have provided a better understanding of China's subsidization and how the WTO 

rules on subsidies could effectively be implemented in this economy, as well as implications for 

implementation in other transition economies, had CVD measures been applied long before China's 

accession, together with AD measures. 

The obvious net outcome of this bias is that subsidization in transition economies has largely 

been subject to theoretical discussions, at best. For better or worse, the prevailing argument that has 

actually been adopted in the practice of key WTO Members articulates that subsidization in transition 

economies is pervasive and should therefore be disciplined, but the market-based subsidy rules are 

unable, or not effectively able, to detect and discipline WTO-inconsistent subsidies in these economies. 

Consequently, the puzzle of "subsidization" in transition economies could be, and actually has been, 

used as leverage in WTO accession negotiations for "additional disciplines" to best protect the 

"legitimate" interests of existing WTO Members. As a result, it is understandable that transition 

economies will be forced to accept whatever measures that are considered necessary by Members in 

compensation to the puzzle or "assumed" more complex nature of their subsidization. Given the 

political dynamics of the WTO accession, the possibilities of having a one-sided buffering mechanism, 

composing of measures that could yield best protection to Members' interests, but at the same time do 

not reflect the difficulties and needs of transition economies are quite high. 

It is noted that the application of CVD laws to China's imports after China's WTO accession 

and with it the possible use of "SOEs-based specificity" and "surrogate benchmark" provisions should 

be considered from different perspectives. First of all, such application would still provide an 

opportunity for future WTO accession negotiators of both the incumbent Members and the acceding 

transition economy to gain a better understanding of subsidization in transition economies so that they 

can be better prepared to find the best ways to deal with it. However, given the possible problems with 

the application of the "SOEs-based specificity" and "surrogate benchmark" provisions in China's 
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Protocol, we would have to wait to see whether such application could be of any useful in promoting 

China's compliance and international trade liberalization, or they will, on the contrary, create trade 

conflicts between China and Members that may cause adverse effects to the world trading system. 

B. US Laws on Establishing Permanent Normal Trade Relation (PNTR) 

Because of historical and political reasons, the US law requires some special requirements for 

extending the MFN treatment to NME countries. At first sight, these requirements may be considered 

as completely internal issues of the US government. In practice, due to the particular political settings 

and practical operation of the US government, most critically the principle of separation of powers 

between the Congress and the President, as discussed below, these requirements have profoundly 

affected and posed unique challenges to any international trade agreements, 105 most importantly the 

WTO accession agreement, between the US and NME countries. 

Under the 1974 Trade Act, the President is authorized to enter into a bilateral trade agreement 

(BT A) with an NME country, which provides nondiscriminatory treatment to the exports of that 

country to the US, if he deemed that such an agreement would be in the US interest. 106 This agreement 

is subject to joint congressional approval, and may last in three years, with a possible extension of 

another three-year period. 107 In addition, Section 406 of this Act imposes a special safeguard 

105 It is safe to state that it is much easier for any trade law or agreement that requires only the 
administrative action, since the approval of Congress is, more often than not, difficult to obtain because of 
political debate and compromises. We have seen this happened in the birth of the GATI 1947, the WTO, many 
instances of bilateral and regional trade agreements, as well as the implementation of the WTO dispute settlement 
rulings requiring the Congress to remove or make changes to its legislation. For a comprehensive analysis on the 
separation of powers in the US on international economic relations, see Jackson, Davey and Sykes (Legal 
Problems oflnternational Economic Relations 2002), Chapter 3, pp. 56-116. 

106 See Trade Act of 1974 § 405(a), 19 U.S.C. Section 2435(a). 
107 Ibid., Sections 2434, 2435, and 2437. To renew an agreement, the President must find that "a 

satisfactory balance of concessions in trade and services has been maintained during the life of [the] agreement" 
and that "reductions in [U.S.] tariffs and non-tariff barriers to trade ... are satisfactorily reciprocated by the other 
party." In addition, the President may suspend or withdraw nondiscriminatory treatment at any time, thereafter 
assessing tariffs on all products from that country at the column II rate. A joint resolution of approval by both 
Houses of Congress is necessary in order for an agreement to go into effect. 
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mechanism on the condition of "market disruption" injury standard, 108 which is much lower than the 

normal "serious injury" standard applicable to imports from market economy countries, on imports 

from NMEs. 
109 

The Jackson-Yanik Amendment to this Act then requires the President and the 

Congress to consider whether to extend or deny MFN status on annual basis to an NME country, based 

on its policies and practices on emigration. 110 

The 1988 Trade Act, as amended, specifically states that the WTO agreement cannot be applied 

between the US and an NME country until either (i) that country enters into an agreement with the US 

for its state trading enterprises to operate in accordance with commercial considerations (such as price, 

quality, availability, marketability and transportation) and will afford US businesses adequate 

opportunity to compete for participation in such purchases or sales, or (ii) Congress approves 

legislation submitted by the President extending application of the WTO to that country. 111 In other 

words, the US law requires the approval of both the President and the Congress on the agreement, 

between the US and the NME country seeking WTO membership, on market-oriented operation of 

SOEs and state-trading enterprises. 112 

These requirements bind the formulation and conclusion of the BT As between the US and the 

108 Ibid., 2436(e)(2) which defines "Market disruption exists when imports of an article, like or directly 
competitive with an article produced by a domestic industry, are increasing, either relatively or absolutely, so as to 
be a significant cause of material injury, or threat thereof, to such domestic industry." Although, the term 
"material injury" is not defined in the Act, its legislative history shows that "the term 'material injury' in section 
406 is intended to represent a lesser degree of injury than the term 'serious injury' standard employed in section 
201." Section 201 provides normal procedures for safeguard measures as specified in GATT Article XIX and the 
Agreement on Safeguards. See Trade Act of 1974, Senate Report No. 93~1298, 93rd Cong., 2nd Sess., p. 140. 

109 Ibid., Section 2436(a)(l ). 
110 Ibid., Section 2432 which states that the purpose of the Amendment is "[t]o assure the continued 

dedication of the United States to fundamental human rights" through scrutinizing a country's emigration 
practices. Furthermore, in determining whether to extend MFN status to Vietnam, the President may consider a 
country's level of cooperation in assisting the United States' efforts to recover Americans missing in action in 
Southeast Asia. See ibid., Section 2433. This Section also affects a nonmarket economy country's eligibility for 
the US GSP program, Exim Bank lending, and OPIC insurance. 

111 See the Omnibus Trade and Competitiveness Act of 1988, Section 1106, which is codified at 19 U.S.C 
§ 2905. Although this Section requires the application of these provisions to the WTO accession of a major 
foreign state trading country and that the President must affirmatively determine that (i) state trading enterprises 
account for a significant share of that country's exports or of its goods subject to import competition; and that (ii) 
these enterprises unduly burden, restrict or adversely affect or are likely to burden, restrict or adversely affect US 
trade or the economy, in practice, such provisions are applied automatically. 

112 Notwithstanding the definition of "STE" by the WTO, the US seems viewing "STEs are generally 
considered to be enterprises that are authorized to engage in trade and are owned, sanctioned, or otherwise 
supported by the government." See GAO Report "Canada, Australia and New Zealand: Potential Ability of 
Agricultural State Trading Enterprises to Distort Trade," GAO/NSIAD -96-94 (1996). 
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NME country, which establishes the MFN treatment conditional on an annual review process as 

specified in the Jackson-Yanik Amendment. The 1979 US-China BTA and the 2000 US-Vietnam 

BT A were typical examples. 113 

Unlike other BTAs, which were concluded between the US and the NME country when this 

country was not a WTO Member, the bilateral agreement on WTO accession between the US and the 

NME country seeking to WTO membership requires the US to establish unconditional MFN treatment 

or permanent normal trade relation ("PNTR") to the NME country. As a result, the US Congress will 

have to enact a new law, often known as PNTR bill, to terminate the application of the Jackson-Yanik 

Amendment to that NME country for the WTO accession agreement between the US and this country 

to have legal effect and to meet the US's WTO obligations in granting unconditional MFN treatment to 

all WTO Members. 114 In this regard, it is noted that the PNTR bill is not subject to the "fast track" 

113 The US and China signed a BTA in 1979, and China first received a waiver of the Jackson-Yanik 
Amendment in 1980, and such waiver was renewed annually until 1998. Vietnam and the US concluded the first 
BTA on July 13, 2000 and this BTA took effect on December 10, 2001. In both 2001 and 2002, the Congress 
actually voted to renew Jackson-Yanik :tvfFN status to Vietnam (the 2001 vote result: 324 yeas, 91 nays, 17 not
voting, 1 present; the 2002 vote result: 338 yeas, 91 nays, 5 not-voting); in 2003-2005 Jackson-Yanik renewal 
confirmed with no actual congressional vote. 

114 Congress has enacted laws to grant PNTR to Albania (Trade and Development Act of 2000), Armenia 
(Miscellaneous Trade and Technical Corrections Act of2004), Bulgaria, China (Public Law 106-286, October 10, 
2000), Czech Republic, Estonia, Georgia (Public Law 106-476, November 9, 2000), Hungary, Kyrgizstan (Trade 
and Development Act of 2000); Latvia, Lithuania, Mongolia (Public Law 106-36, June 25, 1999), Rumania, 
Slovakia, and Ukraine (Ukraine PNTR's Bill, March 2006); As of November 21, 2006, the Congress was 
considering Vietnam's PNTR (see S.3495 and H.R. 5602 - both introduced on June 13, 2006; there was one 
amendment to the H.R. 5602 which was introduced on November 13, 2006; Also on November 13, 2006, the 
House conducted a Roll-Call vote and there lacked 30 votes for Vietnam's PNTR passage-226 yeas; 161 nays; 43 
not-voting). For a comprehensive understanding of Jackson-Yanik and Vietnam's and Russia's PNTR, see Mark 
E. Manyin, William H. Cooper and Bernard A. Gelb, Vietnam PNTR Status and WTO Accession: Issues and 
Implications for the US (CRS Report to the Congress, Order Code RL33490, June 21, 2006) and William H. 
Cooper, Permanent Normal Trade Relations (PNTR) Status for Russia and US-Russian Economic Ties (CRS 
Report to the Congress, Order Code RS21123, Updated version July 18, 2006). It is noted that the accession of 
the NME country to the WTO may not be affected by the Congress's approval of the PNTR. However, this 
official action would be more of procedural than substantive as the Administration was quite sure to get enough 
support of the Congress before concluding the WTO accession agreement with an NME country. If the PNTR bill 
does not pass the Congress and take legal effect before an NME country's official date of WTO membership, the 
US would have to invoke the "non-application" clause of Article XIII of the WTO Agreement. This procedure 
was actually exercised by the US four times: on Mongolia's accession on January 29, 1997 (PNTR bill took effect 
on July 1, 1999); on Kyrgyz accession on December 20, 1998 (PNTR bill took effect on May 18, 2000); on 
Georgia's accession on June 14, 2000 (PNTR took effect on November 9, 2000) and currently on Moldova's 
accession on July 26, 2001 (PNTR bill introduced but not yet approved, as of November 2006). It is also noted 
that the President is not required to submit the bilateral WTO accession agreement concluded with an NME 
country to the Congress for approval, under the URAA. However, he may decide to do so, as he did regarding the 
1999 US-China bilateral WTO Accession Agreement which the Congress, on October 10, 2000, enacted an Act to 
both abolish the annual review of MFN relations (PNTR) and ratify the Agreement. 
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procedures or within the scope of the Trade Promotion Authority115 the Congress often delegates to the 

President. Rather, it is considered a normal bill in both the House of Representative and the Senate, 

and therefore could be subject to all types of amendments and legislative delaying tactics, including 

what is known as "filibuster" in the Senate. 116 Accordingly, each and every congressman can, to a 

certain extent, lobby the Administration on the terms of the WTO accession agreement the US is going 

to conclude with an NME country. Indeed, from my first hand experience, I would say that this kind 

of lobbying is very strong and direct because, among others, the WTO accession would provide the last 

opportunity for the US to impose their unilateral conditions, 117 most critically the extension of the 

application of the US trade remedies based on NME standards, on the trade relations with the NME 

country seeking WTO membership. 

The US-China WTO Accession Agreement presents a typical example on how the US 

laws and Congressional PNTR vote influence the terms of China's WTO accession. A China-

product specific safeguard measure, which mirrors Section 406 of the Trade Act of 1974, was 

included to ensure that American domestic firms and workers have strong protection against 

115 The term "Fast Track" (used from 1975-1994, and from 2002 renamed as "Trade Promotion 
Authority") refers to the authority that the US President has, as delegated by the Congress, to negotiate 
international trade agreements that Congress then can only approve or disapprove but cannot amend or filibuster. 
It was first granted under the Trade Act of 1974 and always renewed until the end of the Uruguay Round in 1994. 
The Trade Act of 2002 restored this delegation to the President, and renamed it to the Trade Promotion Authority, 
and subjected it to renewal every two-year. The current term will expire in June 2007 unless Congress extends it. 

116 "Filibuster" is a legislative term, first came into used in the US Senate, where a senator, or a group of 
senators, speaks for as long as he wises and on any topic he chooses as an explicit attempt to extend debate upon a 
bill in the legislature in order to delay or completely prevent a vote on its passage. 

117 The BT As, as bilateral agreements, are subject to flexible terms for implementation and revision. Each 
party to a BT A can always unilaterally ask for revision or termination thereof. The trade and political impacts of 
such unilateral actions are only limited within the relations between the two countries. As a matter of fact, 
because of the asymmetry of trade negotiation power, particularly the desire to access to national market of the 
market economies, particularly the US's, and to gain political support, the transition economies are almost always 
asked to accept the terms demanded by the market economies which are, more often than not, designed to well 
protect the interests of the market economies. The Congress has always tried to influence this negotiation and 
implementation process. The bilateral agreement for WTO accession between the US and the NME country 
would therefore provide the last opportunity for the Congress to influence under the name of the MFN treatment. 
In this regard, it is noted that the Congress can exercise this power again over the bilateral Free Trade Agreement 
between the US and a WTO Member, whether or not considered an NME, but this time is very different as the 
Congress can no longer use the conditional MFN treatment power. See e.g., Tiefer (Sino 301: How Congress Can 
Effectively Review Relations with China After WTO Accession 2001) for a discussion on how US-China WTO 
accession agreement affects the ability of US Congress to review and respond trade and other relations with China, 
under the "annual MFN review". 
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rapid increases of imports. 118 Section 421 of the Trade Act of 1974 was added to make this 

measure available under US laws. 119 The measures designed to promote "market-oriented 

operation" of SO Es and state trading enterprises are included to address important issues related 

to the Chinese government's involvement in the economy. 120 In addition, additional measures 

were added to monitor and enforce these market-oriented reforms and at the same time to protect 

the US firms from China's transition economy nature. 121 

C. Desires to Ensure Market Economy Development 

Although it is quite clear that by acceding to the WTO, transition economies will continue their 

market-oriented reforms, there exists evidence that such a trend may not be certain. The analysis on 

the remaining issues of the transformation from centrally-planned to market-oriented economies in 

Chapter 5 reveals that there are a number of issues, such as economic planning, SOEs and price 

control, that may render the WTO rules ineffective, and there is no way to ascertain when these issues 

118 The Product-Specific Safeguard provision sets up a special mechanism to address increased ·imports 
that cause or threaten to cause market disruption to a U.S. industry. This mechanism, which is in addition to other 
WTO Safeguards provisions, differs from traditional safeguards measures. It permits United States to address 
imports solely from China, rather than from the whole world, that are a significant cause of material injury through 
measures such as import restrictions. Moreover, the United States will be able to apply restraints unilaterally based 
on legal standards that differ from those in the WTO Safeguards Agreement and could permit action in more 
cases. This provision will remain in force for 12 years after China accedes to the WTO. See Summary of US-China 
Bilateral WTO Agreement, the White House Office of Public Liason, November 17, 1999. Available at 
http://www.uschina.org/public/991 l 15a.html (visited November 29, 2005). 

119 Section 421 of the Trade Act of 1974 provides that: "Ifa product of the People's Republic of China is 
being imported into the United States in such increased quantities or under such conditions as to cause or threaten 
to cause market disruption to the domestic producers of a like or directly competitive product, the President shall, 
...... , proclaim increased duties or other import restrictions with respect to such product, to the extent and for such 
period as the President considers necessary to prevent or remedy the market disruption." See also Annex III: 
Comparison of Safeguard Provisions under US Laws, China's Accession Protocol and US-VNBT A. 

120 See Summary of US-China Bilateral WTO Agreement, supra note 118. E.g., The Agreement ensures 
that state-owned and state-invested enterprises will make purchases and sales based solely on commercial 
considerations, such as price, quality, availability and marketability, and provide U.S. firms with the opportunity 
to compete for sales and purchases on non-discriminatory terms and conditions. 

121 Ibid., It is noted that all these measures constitute the "buffering mechanism" for China's WTO 
accession and participation. See Section I, supra, on "An Assessment of the Existing Buffering Mechanisms", 
particularly sub-sections B and C on " Necessary to Ensure the Effective Application of the Standard Rules" and 
"Temporary Protection", respectively, for a comprehensive analysis of the aspects of China's buffering mechanism 
that reflect the requirements of the US laws for establishing conditional MFN treatment and Congressional 
approval of PNTR. 
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may be significantly improved or disappeared in the transition economies after their WTO accession. 

The market economies also have reason to question whether further progress on market-

oriented reforms could be made upon accession, since it has been made abundantly clear that "free 

market economies" are not the target of certain transition economies, and severe competition that may 

lead to massive unemployment and other social upheavals may force some transition economies to 

reverse their economic liberalization and international integration. 122 For example, China and Vietnam 

definitely want to establish the so-called "socialist-market economy." 123 While this implies that 

market principles will play the major role in market allocation, it also necessitates that some socialist 

principles, such as "refined" economic planning, SOEs and price control, will be maintained to some 

extent. 124 

Therefore, it would be no surprise to see that market economies will rely on these features to 

ask for "compensation," both in forms of better domestic market protection remedies, like special 

safeguard measures, "surrogate" benchmarks in AD and CVD proceedings, and "market-oriented" 

operation of the transition economy, particularly that of SO Es to ensure the meaningful benefits from 

the market access commitments this transition economy made to them upon its WTO accession. 

D. More Stringent Rules on the Use of Export Subsidies 

122 See e.g. Drabek (Countries in Transitions and their Integration into the Multilateral Trading System 
1997) ( discussing the possibilities of reverse liberalization policies of NME countries upon WTO accession to 
ensure social and political stability). 

123 Roh, Charles E.; Kingery, John; Mastel, Greg and Southwick, James D., "Future Challenges: The 
Proposed Accession of China, Russia, and Others: Presentation Summary and Comments," in 32 The International 
Lawyer 883 (1998) pp. 892-93 (stating that the ultimate objective of economic reform in the former communist 
world is not a free market economy and many of the economic policies still held dear directly violate the WTO). 
The Vietnamese Constitution firmly states that the State economic sector shall be consolidated and developed, 
particularly in key branches and domains, play the leading role in the national economy. See 1992 Constitution of 
Vietnam, as amended, Article 19. The Constitution of the People's Republic of China also confirms that "the 
basic of the socialist economic system ... is socialist public ownership of the means of production, ... the State 
adheres to the basic economic system with the public ownership remaining dominant". (Article 6). 

124 Hoogmartens (WTO and The Integration of Transition Economies 2002) pp. 28-30 (discussing whether 
China's socialist market economy with enterprises mostly state-owned and instructed to act in a market
conforming manner next to private entrepreneurship would represent a viable solution.) 
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The whole historical development of GATT/WTO laws on subsidies suggests that there is a 

strong tendency to impose strict rules on export subsidies. While the original GATT provision on 

subsidy discipline treated both export and domestic subsidies equally, 125 the first amendment only 

improved the disciplines on export subsidies. 126 The Tokyo Round Subsidy Code made a substantial 

improvement on the disciplines on export subsidies by including detailed provisions on the prohibition 

of export subsidies and the identification thereof. On the contrary, the Subsidy Code explicitly 

recognized the legitimate use of domestic subsidies. 127 The SCM Agreement includes broad rules on 

the explicit prohibition of export subsidies, either de Jure or de facto, and at the same time disciplines 

domestic subsidies only when they cause adverse effects to the interests of Members. Furthermore, 

there have been attempts to apply the subsidy rules equally among Members and to widen the ambit of 

prohibited subsidies, and put more stringent rules on. other subsidies. 128 

Our discussion on the policy rationalities for international rules in Chapter 2 also suggests that 

export subsidies deserve more stringent rules. Domestic subsidies are generally not assumed 

economically inefficient, and their effects to the domestic industries of other Members are less 

politically detrimental than those caused by export subsidies. In addition, it is also claimed that special 

and differential treatment permitted in WTO Agreements may not bring about economic development 

in transition economies. 129 As a result, Members may not be willing to agree on preferential treatments 

on the use of export subsidies upon WTO accession. 

125 Except for countervailing purposes as specified in GATT Article VI. 
126 See Chapter 2, section I, supra, on Legal Framework on Subsidies under GATT 1947 for detailed. 
127 See the Subsidy Code, Article 11.1. 
128 E.g., in its Proposal on special and differential treatment in 2002, the US asked that the SCM 

Agreement envisions that, over time, all countries will be subject to a single set of disciplines and that the 
preferential treatment provisions were not intended to be in effect in perpetuity. In 2003, the US made another 
proposal calling for expansion of the prohibited category of subsidies and more stringent rules on other subsidies. 
See TN/RL/W/33 and TN/RL/W/78, respectively. See also Joint Report of USTR and DOC, Annual Report to 
Congress on Subsidies Enforcement (February 2005), pp. 5-7. The US has reiterated its intent to expand the list of 
prohibited subsidies, see e.g., International Trade Reporter, US Reiterates Call to Expand List of Prohibited 
Subsidies under WTO Rules (Volume 23, Number 4, January 26, 2006) p. 126. 

129 For a forceful argument about how preferential and differential treatment under WTO system could be 
detrimental to economic development and reform of developing and least-developed countries, see Kerr, William 
A., "Special and Differential Treatment: A Mechanism to Promote Development," in 6 The Estey Centre Journal 
of International Law and Trade Policy 84 (2005). 
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E. Problems with Rule Implementation 

It has long been considered that subsidies are sensitive issues and often invite complex political 

and strategic considerations of each and every nation that may lead to under-enforcement of 

multilateral norms. Despite the much clearer rules on the definition of subsidies and their 

corresponding disciplines as well as the monitoring mechanism on notification and assessment of 

possible effects of subsidies, the implementation of the WTO laws on subsidies is still relatively poor. 

Although the SCM Agreement has been in force for more than 10 years, the WTO Members have 

never done a good job in meeting their subsidy notification obligations. 130 Disputes on subsidies have 

been so notorious for their complexity and time-consuming. 131 The compliance with the final dispute 

settlement decisions has been so cumbersome. 132 

Such an undesirable record of implementation may also partially result from the unclear rules. 

Specificity test would stand as an example. Functioning as a gateway for both actionable and 

countervailable subsidies, the specificity test would have clearly drawn a bright line between those 

subsidies that would subject to further tests and those would not and therefore are legally permitted. 

However, because of the nature of subsidies, the specificity test is still arguably too broad and could be 

interpreted so differently that may cause opposite views on the obligations to implement subsidy 

rules. 133 The nature of transition economies, particularly the SOEs and their close but opaque relations 

130 See Annual Report of the WTO Committee on Subsidies and Countervailing Measures (G/L/711, 
November 9, 2004); Report on Subsidies Enforcement of the USTR and DOC to US Congress (February 2005). 
These reports noted that numerous Members have never made a subsidy notification to the WTO, and many of 
which are lesser developed countries. The WTO Report on World Trade 2006 shows that Members of the WTO 
have done a poor job of reporting information on their subsidy programs to the trade body. See WTO, World 
Trade Report 2006: Exploring the Links between Subsidies, Trade and the WTO. 

131 E.g. 6 reports were issued for the dispute on Brazil-Aircraft (a panel report, an AB report, Article 21.5 
panel report, Article 21.5 AB report, Article 22.6 report, Article 21.5 II panel report); the same number of reports 
was issued for the dispute on Canada-Aircraft; 5 reports were issued for the US-FSC. 

132 Compliance with final WTO rulings on subsidies is generally very poor. One subsidy case has resulted 
in the authorization of USD 4 billion in trade retaliation which has been the biggest amount in GATT/WTO 
history, due to non-compliance. See Bagwell and Staigel (Subsidy Agreements 2004). 

133 Canada, for example, in 2004, made a proposal to the WTO for clarification on the specificity test. It 
asserts that there is no clear guidance on the meaning of "certain enterprises." It also argues that the existence of 
only one of the four factors listed in Article 2.1 ( c) for de facto specificity is an insufficient basis to establish de 
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with government agencies, suggests that the implementation of subsidy rules may be even more 

problematic, and thus more attention is warranted. 

The unclear border lines between export and domestic subsidies may also be another example. 

Because of the different remedies applicable to these types of subsidies, export subsidies are, per se, 

prohibited, while domestic subsidies are only actionable, the rules must, theoretically, be able to 

clearly distinguish them. However, controversy still exists on whether a certain subsidy is an export or 

domestic one. Accordingly, there is a tendency to ask for more specific and comprehensive 

commitments to ensure proper implementation. 

Even if such a tendency may not be appropriate since it is the nature and economic effects of 

subsidization in all economies that make the rules designed to control and discipline the use of 

subsidies as well as the implementation thereof complicated, it will likely affect Members' attention in 

their approach to subsidization in transition economies. Given the conditions in the transition 

economies that may make it more difficult, if not impossible, to detect and discipline subsidization, 

Members will try to ask for the most comprehensive and specific commitments on the use of subsidies 

and the possible ways that would allow them to monitor and enforce these commitments. 

F. Open-Ended Accession Process 

As the GATT/WTO accession negotiation procedures create a situation in which the applicant 

country may never stand on an equal footing with the incumbent Members who are always the 

"judges" with their own rules of conducts and standards, the incumbent Members could be able to ask 

for the maximum concessions regardless of their merits or possible effects on the acceding country as 

well as the world trading system as a whole. 134 Because of this open-ended nature of the GATT/WTO 

accession procedures, some contend that it serves as an ideal opportunity for creating applicant-

facto specificity and that all four factors should be evaluated based on the totality of the facts. TN/RL/GEN/6 (July 
14, 2004). 

134 See Chapter 5, section IV, supra, on "WTO Accession: Ideal Opportunities to Address Inadequate 
Legal Treatments" for a comprehensive analysis on the accession legal framework. 
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specific rules that cater to the special interests of major trading powers dominating the negotiation 

process. 135 Such holding is particularly true, given our discussion above about the substantive aspects 

of WTO rules on subsidies and the biases on the law and practice of Members on subsidization in 

transition economies. We have demonstrated that (i) Members' bias against the application of the 

national CVD laws may increase their leverage in WTO accession negotiation on issues relating to 

subsidization in transition economies; (ii) the US laws on establishing PNTR may indeed, both legally 

and politically, require the US Administration to demand market-oriented reforms and best protection 

to the US domestic producers; (iii) the desires to ensure market economy development in transition 

economies also ask for similar outcomes; (iv) the WTO laws adopted an increasingly stringent 

disciplines on the use of subsidies, particularly export subsidies, and as a result, Members may not be 

willing to agree on preferential treatments on the use of subsidies upon WTO accession; and (v) the 

poor record of practical implementation of WTO rules on subsidies may encourage Members to ask for 

the most comprehensive and specific commitments on the use of subsidies and the possible ways that 

would allow them to monitor and enforce these commitments. Accordingly, in considering these 

substantive issues in light of the open-ended and Members-driven accession negotiation process, we 

end up with a simple conclusion that it would not be unusual for the rules constituting the buffering 

mechanism to lack legal and economic rationales and for the buffering mechanism as a whole to depart 

from the theoretical analysis and the "reciprocal" principle in the WTO and international trade law. 

135 Qin (WTO Regulation of SOEs-A Critical Appraisal of China Accession Protocol 2004) pp. 912-13 
(stating that the WTO accession procedure, with its biased nature against the acceding country, is the chiefreason 
resulting in the China's one-sided Protocol); Poloueklov (NME and WTO Accession 2002) p. 34 (stating that "The 
lack of whatever specific multilateral principles and rules that would put the accession process into any predictable 
perspective makes acceding countries, in fact, hostages to the ingenuity of Accession Working Party members ... 
For several still acceding transition economies the process promises to be even more challenging.") 
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Chapter 7: 

Vietnam's WTO Accession and Subsidy Problems 

This chapter examines Vietnam's firm commitments to join the WTO as well as the substantial 

progress it has achieved in market reforms and international economic integration. In doing so, we 

explore key features of Vietnam's current economic and legal structures to assess the general 

implications for the application of WTO laws on subsidies. 

In essence, the fundamental change of Vietnam's government function in economic 

management, from direct intervention into the operation of market and enterprises through 

administrative decisions to the creation and enforcement of a legal and institutional framework within 

which enterprises of all types compete on equal basis for inputs and sales, has increasingly created 

favorable conditions for the effective application of WTO laws on subsidies. Vietnam's economy has 

been effectively integrated into the world economy. Nevertheless, some features of Vietnam's current 

transition economy, such as economic planning, public ownership ofresources and certain state trading 

activities, may make it difficult, or even impossible, under the current WTO rnles on subsidies to 

detect and/or measure some suspected subsidy programs that may significantly affect international 

trade. Some key WTO Members, such as the US and EC, still treated Vietnam's economy as an NME 

for the purposes of the application of their AD laws before Vietnam's accession to the WTO. 

Specifically, this chapter explores the following issues: What progress has Vietnam achieved, 

and what problems still remain, in terms of WTO accession and participation? Given Vietnam's 

current transition economy nature, can WTO laws on subsidies be effectively applied in Vietnam's 

conditions? How shall various government actions in Vietnam be treated under these rules? What 

difficulties might arise in identifying and measuring potential subsidies? And what difficulties does 

Vietnam face in terms of bringing its subsidy programs in compliance with WTO laws on subsidies? 
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I. WTO Membership Target in 2005 

After 20 years of sweeping economic and legal reforms, Vietnam has accorded substantial 

progress in building a market-oriented economy and in achieving international economic integration. 

Vietnam has demonstrated its firm commitments to integrate itself into the rule-based and market-

oriented international trading community. WTO membership is understood as a means to realize 

Vietnam's overall economic development objective of having an industrialized economy by the year 

2020. Vietnam applied for WTO membership in January 1995, and was well prepared to join by the 

end of 2005. 

Vietnam has established trade relations with 224 countries and territories, signed 87 bilateral 

trade agreements, and 350 development cooperation agreements. 1 The country joined ASEAN in 1995 

and its Free Trade Area ("AFTA") in 1996. Since 2000, Vietnam reduced its tariffs dramatically to 

implement its commitments under AFTA. Vietnam reduced its tariffs from 20-40% to 10-15% by 

2003 for 4,233 tariff lines out of the committed amount of 4,827 lines (accounting for 74% of the total 

tariff lines of 6,800).2 Since January 1, 2006, Vietnam reduced 94.89% of its tariff lines to 0-5%, and 

will further reduce them to 0% by 2013. 3 These tariff reductions are also scheduled to coincide with 

the implementation of the ASEAN-China FTA, which requires Vietnam to reduce its tariffs to 0% 

1 Vietnam's International Economic Integration, Economic integration spurs Viet Nam's exports 
(December 05, 2005) (available at 
http://www.dei.gov.vn/en/contents/c_vietnam/d_nlhn/b_C/200512054110/view). 

2 Do, Due Binh (International Economic Integration: Challenges and Solutions for Vietnam 2003) p. 1; 
Tran, Ngoc Phuong (Reform of SO Es in the Context of Vietnam's WTO Accession) p. 3. 

3 See Decree No. 13/2005/ND-CP of the Government dated February 03, 2005 amending and 
supplementing List of commodities and their import tariffs for the Implementation of the Agreement on Common 
Effective Preferential Tariffs (CEPT) of ASEAN countries in the period of2005-2013; Decree No. 213/2004/ND
CP date December 12, 2004 adding 19 commodities to the List of commodities and their import tariffs for the 
Implementation of the Agreement on Common Effective Preferential Tariffs (CEPT) of ASEAN countries in the 
period of2004-2006; Decree No. 78/2003/ND-CP date July 01, 2003 promulgating Vietnam's List of commodities 
and their import tariffs for the Implementation of the Agreement on Common Effective Preferential Tariffs 
(CEPT) of ASEAN countries in the period of 2003-2006. Decision No. 09/2006/QD-BTC of the Ministry of 
Finance on issuing the list of goods and their applicable import tariffs of Vietnam to implement the Agreement on 
CEPT of ASEAN countries in the period of 2006-2013. See also Multilateral Trade Policy Assistance Program 
("MUTRAP"), Key Issues of Tariff Reduction in Regional Economic Integration and WTO Accession of Vietnam 
(Hanoi: 2004), pp. 22-24 (available at http://www.mutrap.org.vn/uploads/tarriff-reduction-vn.pd0 See also Annex 
I. 7 Vietnam CEPT average tariff rates under AFTA in the period of 1999-2006. 
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within IO years, starting from 2005. Vietnam has also committed to identify and remove various non-

tariff barriers to trade and investment under these agreements. 

In 2000, Vietnam concluded a landmark bilateral trade agreement with the United States ("US-

VN BTA"), which was largely based on WTO rules and principles.4 The US-VN BTA requires that 

Vietnam implement enormous changes to its legal and institutional framework to clear major barriers 

for bilateral investment and trade. These requirements cover not only trade in goods but also trade in 

services, the protection of intellectual property rights and the facilitation of investment. 5 Both the US 

and Vietnam have been highly satisfied with the implementation progress over the last four years.6 

Furthermore, Vietnam has been an active Member of APEC since 1998, and was honored with 

undertaking the 2006 APEC chairmanship. Vietnam has also accorded a successful working 

relationship with the IMF and the WB. These WTO-brother multilateral economic institutions have 

consistently supported and recognized Vietnam's progress toward market-oriented economic and legal 

4 It is noted that the US-VN BTA is 138 pages (compared to the less than 6 pages of the 1979 US-China 
Bilateral Trade Agreement), and is the most comprehensive agreement that Vietnam has ever concluded. 

5 The 6-Chapter US-VN BTA includes: Chapter I-Trade In Goods (Industrial and Agricultural), specifying 
trading rights, MFN treatment, tariff reductions, non-tariff measures, import licensing, customs valuation and 
customs fees, technical standards and SPS measures, state trading; Chapter 2-Intellectual Property, specifying that 
Vietnam agrees to full TRIPs compliance in all areas within 18 months, and "TRIPs plus" treatment in several 
areas, including encrypted satellite signals, patent protection for plants and animals, protection of confidential test 
data submitted to governments; Chapter 3-Trade In Services, specifying commitments on key service sectors, 
including legal, accounting, architectural, engineering, advertising, market research, telecommunications, 
distribution, banking and financial services, insurance etc.; Chapter 4-Investment, specifying provisions on 
expropriation, TRIMS, national treatment, joint venture, discriminatory pricing, etc.; Chapter 5-Business 
Facilitation, specifying that U.S. persons can conduct routine business practices, such as setting up offices, import 
products for office use, advertise, and conduct market studies; and Chapter 6: Transparency and Right to Appeal. 
For more detailed information on how the provisions of the US-VN BTA reflect the relevant WTO provisions, see 
USVTC, BTA-WTO Comparative Chart (available at 
http://www.usvtc.org/trade/bta/BTA_WTO_comparison.htm, see also Comparative Trade Commitment Chart on 
commitments on tariff reductions and market access for services agreed on the US,VN BTA and WTO offers of 
Vietnam and other WTO recently acceded countries, (available at 
http://www.usvtc.org/Documents/USVTC%20T NWT0%20Charts/trade%20commitments%20chart%203Feb04. 
pdf). 

6 See e.g., USVTC, US-VN ETA: A Survey of US Companies on Implementation Issues (2004) (stating that 
"In general, companies have observed genuine efforts by Vietnam to ensure that new legal instruments comply 
with the BTA.") (available at http://www.usvtc.org/trade/bta/survey.pdf). 
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reforms, as well as international economic integration.7 The UNDP has also praised Vietnam's 

market-oriented reforms. 8 

Vietnam's economic and legal reforms have created a remarkably open economy, with the sum 

of exports and imports currently representing more than 130% of total GDP. 9 Vietnam has made 

substantial progress in transition from a centrally-planned economy to a socialist-oriented market 

economy and from State monopoly to a multi-sector market-based economy. In November 2005, 

Vietnam announced some promising figures during its review of 20 years of economic renovation and 

international integration: 10 (i) Total trade increased 27 times from 1986 to 2005; (ii) Exports increased 

46 times, from US$ 789 million to 32.2 billion, and Vietnamese products were exported to almost all 

countries in the world; (iii) Imports increased from US$ 2 billion to 37 billion; (iv) Enterprises directly 

involved in international trade increased 1000 times, reaching the number of 35,714; (v) Enterprises 

are also allowed to import and export freely all products which are not explicitly prohibited under the 

laws for the purposes of national defense and public security and stability, thus effectively removing 

the administratively licensed and controlled procedures; (vi) While SOEs and collectives were the only 

two sectors in existence before 1986, all types of economic sectors are now promoted and equally 

treated, with the SOEs share, including banking credit, remarkably reduced to about 35% of the 

7 See e.g., John R. Dodsworth, Erich Spitaller, Michael Braulke, Keon Hyok Lee, Kenneth Miranda, 
Christian Mulder, Hisanobu Shishido, and Krishna Srinivasan, Vietnam: Transition to a Market Economy, IMF, 
Occasional Paper 135 (Washington DC: March 1996); WB (Vietnam Development Report 2005 (and 2006)). 

8 See e.g., UNDP (Vietnam's Reform Experience 1996). 
9 WB (Vietnam Development Report 2006: Business) p. 33. The percentage of total exports and imports 

over GDP of Vietnam increased from 102.8% in 1999 to 132.2% in 2006. Vietnam's exports in 2006 valued at 
US$ 39.605 billions; and imports at US$ 44.410 billions. Vietnam's GDP in 2006 was US$ 60.8 billions. For 
more information on Vietnam's import and export data, see Annex 1.4: Vietnam's Import-Export Data and Growth 
Rates 1985-2006. 

10 Vietnam Economic Times, Export Skyrocket During 20-year Doi Mai (reporting on the Seminar 
Featuring 20 Years of Renovation jointly organized by Vietnam Ministry of Trade and Socialism Journal on 
November 10, 2005 in Hanoi) (available in English at 
http ://www.vneconomy.com. vn/ eng/index. php?param=article&catid=O 1 &id=2ccd6b85849bac ). For further 
information on this seminar in Vietnamese, visit 
http://www.mot.gov. vn/mot/news2 _ref/grp7 /iteml 158/Thanh%20tuu%20TM
Hoi%20thao%2020%20nam%20TMVN.doc ); See also Annex I: 4 on Import-Export Data and Growth Rate in the 
period of 1986-2005. 
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economy. 11 These achievements have undoubtedly prepared Vietnam for WTO accession and 

participation. 

Indeed, Vietnam set the target for joining the WTO in 2005. By October 2005, Vietnam had 

accorded substantial progress in its 11 multilateral negotiation rounds, and had concluded bilateral 

WTO accession agreements with all, but four interested Members. 12 Vietnam has also committed to 

implement upon accession several key WTO agreements, including TRIPS, TRIMS, CV A, TBT, and 

ROO. 

However, subsidies, state trading and SOEs remain outstanding issues that Vietnam must 

resolve through negotiations. 13 Quite early in the negotiation process, Vietnam requested a transition 

period to be better prepared and to ensure orderly adjustment to changes brought about by WTO 

accession, but Members advised that a transition period for Vietnam was unlikely and the country 

should proceed with implementing the SCM Agreement upon accession. 14 In the January 2006 

bilateral negotiation round, the US specifically requested that Vietnam identify and report its existing 

11 See WB (Vietnam Development Report 2006: Business) p. 10. 
12 By October, 2005, Vietnam had concluded 24 WTO bilateral agreements with Argentina, Brazil, 

Bulgaria, Canada, Chile, China, Chinese Taipei, Colombia, Cuba, European Union, El Salvador, Iceland, India, 
Japan, Republic of Korea, Mexico, New Zealand, Norway, Paraguay, Singapore, Switzerland, Turkey and 
Uruguay. Four members of Australia, Dominic Republic, Honduras and the United States were remaining. 
Generally, Vietnam agreed to reduce its average import tariffs to 16% with respect to industrial goods, 22% to 
seafood, and 25% to agriculture. See Interview Vietnamese Trade Minister Truong Dinh Tuyen, on February 25, 
2005 (available at http://www.mof.gov.vn/Default.aspx?tabid=l 95&ItemID=20739). For information on 
Vietnam's accession negotiations, see news at 
http://www. wto .org/ english/news _ e/news05 _ e/vietnam _ l 5sep05 _ e.htm. 

13 Ibid., See also Thanhnien News, Vietnam's new WTO talks to begin this month (March 7, 2006) 
(available at http://www.thanhniennews.com/politics/?catid=l&newsid=13291) (stating that "Top issues for this 
11th round relate to multilateral rules and subsidy policies - the most vital discussion in relation to Vietnam's 
admission to the WTO, Vietnam's Ministry of Trade said."); International Trade Reporter, US, Vietnam Complete 
Successful Round of Talks on WTO Accession (BNA, Volume 23, Number 4, January 26, 2006) p. 137; and 
Xinhua, US-Vietnam WTO Talks Progress well: US Chief Negotiator (January 19, 2006) (available at 
http://english.people.com.cn/200601/l 9/eng20060119 236518.html) (stating that much progress has been made, 
and multilateral issues, such as subsidies, trading rights, intellectual property rights protection, and the commercial 
activities of state-owned enterprises remain to be solved). 

14 See WT/ACC/SPEC/VNM/4, papas. 155-156 and 171 (DRAFT of November 2003, which was not 
publicly available and on file with the author) (stating that "The list of developing countries referred to Annex VII 
of the SCM Agreement was not a self-nominated or expanding list of countries ... as Vietnam would be acceding 
to the WTO after the lapse of the phase-out period for export subsidies for developing countries, Vietnam should 
phase out its export subsidy schemes upon accession ... " and that "Vietnam would be willing to commit to 
eliminate prohibited subsidies once its average per capita income reach US$1,000". See also Vietnam's statement 
at the 10th multilateral negotiation round held on September 15, 2005 (available at 
http://www.wto.org/english/news _ e/news05 _ e/vietnam _ 15sep05 _ e:htm). 
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subsidy programs that are contrary to WTO rules to accelerate the bilateral agreement package. 15 In 

the multilateral and bilateral talks in Geneva on March 22-27, 2006, Vietnam's industrial policies, 

subsidies and state trading enterprises were still among remaining controversial issues, despite the 

overall recognition that "Vietnam's talks on WTO accession near completion." 16 Subsidies were 

among the most controversial issues that nearly prevented the conclusion of the US-Vietnam WTO 

accession agreement in principle on May 13, 2006. 17 Thus, subsidies were a critical issue in Vietnam's 

WTO accession negotiations and could remain so in Vietnam's WTO participation. 

II. Vietnam's Critical Subsidy Problems 

A. Vietnam's Transition Economy: 20 Years of Renovation 

In 2005, Vietnam celebrated its 20 years ofrenovation, known as "doi moi." Under "doi moi" 

Vietnam shifted from a centrally planned economy toward a more market-oriented one. The most 

critical content of "doi moi" has been the changing role of the government and the changing 

15 Indeed, this requirement was somehow perceived prerequisite for the success of the next round of talks 
which was aimed to be held by the end of March 2006. See VietnamNet, WTO Makes A Statement (January 30, 
2006; available at http://english.vietnamnet.vn/politics/2006/01/5373 82/). 

16 See e.g. WTO Reporter, Officials say Vietnam's talks on WTO accession near completion (WTO 
Reporter: March 28, 2006); see also McCool, Grant, Interview - Vietnam PM says wants May US. trade deal 
(April 14, 2006) (reporting on the first U.S. House Speaker, Dennis Hastert to Vietnam and stating that "Officials 
on both sides said they were close to a deal but export subsidies on non-agricultural products were among sticking 
points) (available at http://www.ndtvprofit.com/homepage/news.asp?i&=244866) (emphasis added). 

17 See e.g. WTO Reporter, US., Vietnam Reach Bilateral WTO Agreement; Textile Groups Blast Pact, 
(May 16, 2006); WTO Reporter, USTR Portman Says 'Significant Progress' Made in Latest Talks with Vietnam 
on WTO, (May 12, 2006) (stating that the negotiations have made significant progress this week in resolving some 
of the toughest issues, including some of the concerns we have about textiles and government support [for the 
industry]. But, the two sides have not yet discussed one of the unresolved issues concerns whether the United 
States will be seeking a textile safeguard provision in the bilateral WTO access agreement, and that the U.S. 
decision will depend on what Vietnam offers on the subsidies issue.); WTO Reporter, US, Vietnam to Hold 
Possible Final Round of WTO Accession Talks May 9-11, (May 9, 2006) (quoting the US trade official said "There 
have been many questions raised about Vietnam's industrial subsidies, particularly with respect to what kind of 
support they provide their textile sector. We are going to continue to work with Vietnam to try and understand, if 
there are subsidies, what they are, and if they are prohibited ... under the WTO rules, how tney intend to deal with 
them.") (emphasis added); For a snapshot of Vietnam's WTO accession negotiations after the completion of all 
bilateral negotiations and before the final rounds of multilateral talks, see USVTC, Status of Vietnam 's WTO 
Accession (May 24, 2006) (available at http://www.usvtc.org/trade/wto/WTOStatus.pdf). 
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relationship between the state and society. 18 In the centrally-planned economy, the direct economic 

function of the government resulted in Vietnam's economy operating as a single enterprise under the 

government's direction. All market forces were therefore nullified, as was the concept of 

subsidization. Renovation brought about changes which redefined the economic role of the 

government by establishing and enhancing the principles of the multi-sectoral market-oriented 

economy through its legal and institutional framework within which all enterprises, regardless of 

ownership, compete fairly for inputs and sales. Such changes have increasingly created and 

strengthened the market conditions for the proper function of WTO laws on subsidies in Vietnam's 

economy. 

1. Vietnam's centrally-planned economy 

As a centrally-planned economy, from 1954 to 1986, Vietnam directly intervened and 

controlled the national economy and enterprises. 19 The government made all decisions on the 

establishment and management of enterprises, on their production and distribution, and on allocation 

18 Having watched doi moi (renovation) for over 12 of its 20 years, Jordan Ryan, UN's Resident Co
ordinator and the UN Development Programme's Resident Representative said: "From the beginning doi moi has 
consisted of a gradual but unmistakable change in the role of the Government and the relationship between the 
state and the society". See Vietnam News, Roundtable lauds nation's doi moi (December 17, 2005) (available at 
http://vietnamnews.vnagency.com. vn/showarticle. php?num=07SOC 171205). 

19 Article 10 of the 1959 Constitution stated that "The State manages the economy based on a uniform 
plan." The 1980 Constitution included the explicit provisions commanding the implementation of the centrally
planned economy, e.g., "The State implements the revolution on production relations, supervises, uses and 
rehabilitates non-socialist economic sectors, creates and strengthens the socialist ownership of means of 
production to realize the national economy with two sectors: public economic sectors owned by the people as a 
whole and collectives owned by collective ownership of the working people." (Article 18) "The State maintains a 
monopoly position on foreign trade and all other economic relations with foreign countries." (Article 21) "All 
public economic entities must operate to implement the dlrections and tasks specified in the State plans;" (Article 
22) "Private economic entities owned by former landlords and capitalists are nationalized without compensation." 
(Article 25) "The State will rehabilitate private capitalist sectors, both in urban and rural areas, to follow socialism 
through appropriate measures." (Article 26) "The State, based on the demands for economic and cultural 
development, and national defense, allocates and uses social labor forces in the whole country as well as in each 
locality." (Article 29) "The State manages the national economy based on a uniform plan" (Article 33) "The State 
organizes the social production to reach the socialist large-scale production; formulate and improve economic 
management rules; apply strictly economic principles of the socialism;" (Article 34). 
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of resources, including capital, human and natural resources. 20 In other words, the government 

directed and managed who produced what, for whom, and at what prices, through a central economic 

plan which was further specified in various socio-economic plans for each locality, each ministry, each 

industry and each enterprise. Enterprises were considered as government institutions, not as 

independent and profit-making entities. Because of the direct role of the government in controlling the 

economy, the subsidy concept had no meaning as the whole economy operated as a single enterprise 

under the government's direction. 

After the war against the French ended in 1954, Vietnam adopted and forcefully implemented a 

central economic plan following the Stalinist model.21 Vietnam nationalized and transformed into 

SOEs all existing industrial trading and production firms, once owned by foreign and Vietnamese 

capitalists. In addition, the government poured massive capital into forming new SOEs and upgraded 

existing ones. SOEs, considered the production units of the government, had no autonomous authority 

whatsoever in deciding what to produce, and by how much, how and where to sell, and at what prices. 

Their only task was to receive and implement the assigned plans which were formulated by the 

government agencies, and which specified detailed mandatory production and distribution targets, i.e., 

what, and how much to produce, to whom the products were given or sold, and at what prices, if any. 

Workers and managers were treated equally as government employees, and paid mainly by coupons to 

be used to buy food and supplies.22 

In agriculture, the government implemented collectivization. Similar to SOEs, agricultural 

collectives were assigned plans which specified what to produce, and to whom the products were 

20 The goal of the centrally-planned economy was to achieve a socialist transformation of Vietnam. This 
meant public ownership of the means of production, which took form with state ownership of industry and 
collectivization of the agricultural and handicraft sectors, and a state monopoly on foreign trade. The central plan 
was the principal device for allocating inputs and outputs, with prices fixed and regulated ... " See Riedel and 
Comer (Transition to Market Economy in Vietnam 1997) p. 190. 

21 See e.g., Mekong Economics (Vietnam Country Update 2004) p. 2. 
22 Typically, a government official or an SOE worker was paid 70% of his salary in coupons for buying 

food and supplies (rice: 13 kg; meat: 1.2 kg; sugar: 0.75 kg ... What worse was that in many cases, other crops 
were sold instead of rice; soap was allocated instead of apparel, and much time was spent to queue for buying 
these stuffs at different state-trading SOEs) and 30% in cash. 
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transferred. Farmers had no private farms, but worked together, surrendered the output to the 

government, and were allocated food and other supplies by the government through the collectives. 

Vietnam extended this policy to the whole country after the unification of North and South in 

1975, although it faced serious resistance in the South.23 As a result of these state-led economic and 

social policies, private enterprises and businesses disappeared, and there emerged a social mentality to 

condemn private businesses. 

Both internal and external trade was limited and controlled. Trade was conducted exclusively 

by trading SOEs under direct management and supervision of state management bodies. International 

trade was largely limited within the Council for Mutual Economic Assistance ("CMEA"), which 

Vietnam became a full member of in 1978. In fact, Vietnam was prevented from trading with the US 

and Western countries because of the US's economic embargo.24 

Vietnam's centrally planned economic policy completely failed to create any economic 

development during the period of 1971-1985,25 largely due to the lack of economic incentives and 

23 Mekong Economics (Vietnam Country Update 2004) p. 3. 
24 For a more complete discussion on the impacts of the US economic embargo on Vietnam's international 

trade, see Ky Tran-Trong, "A Would-Be Tiger: Assessing Vietnam's Prospects for Gaining Most Favored Nation 
Status from the United States," in 38 Wm. & Mary L. Rev. 1583 (1997); Yen D. Chu, "The Making ofa Quagmire: 
The Inadequacies of Applying the Jackson-Yanik Amendment to Vietnam's Transitional Economy," in 35 Colum. 
J Transnat'l L. 453 (1997). 

25 The socio-economic crisis in the late 1970s and early 1980s was quite serious, manifested by a stagnant 
economy, obstacles in distribution and circulation, poorly-operating planning mechanism, big deficits in State 
budgets, and severe inflation, see Vietnam's International Economic Integration, Vietnam's Renovation 
Achievements (November 30, 2005) (available at 
http://www. dei. gov. vn/ en/contents/ c _ vietnam/b _ VK/a _ Gp/2005113 02617 /view); Riedel and Corri er (Transition to 
Market Economy in Vietnam 1997) pp. 191-196 (Describing that: The first five-year plan, 1971-1975, the 
economic growth was almost nothing, the country depended largely on foreign aid. In the second plan, 1976-
1980, industrial output grew only 0.6% and agricultural output 1.9%, well below the population growth rate of 
2.3% and far behind the planned target growth rate of 16-18% and 8-10% for industry and agriculture, 
respectively. In the third five-year plan, 1981-1985, with the initial reform permitting SOEs to produce beyond the 
assigned amount and sell that amount on the free market to buy additional inputs, the industry grew dramatically 
from an average of 0.6% in the second five-year plan to about 7% in the third. However, this grow did not make 
much sense as the inflation rate kept above 125% every year and such initial reform further served to exacerbate 
the financial problems of SOEs); See also Mekong Economics (Vietnam Country Update) pp. 2-5 (analyzing key 
features and failures of Vietnam's central planned economy, and stating that in 1976, 45% total budgetary revenue 
was derived from external aid). To remind people of the past and encourage them to support reforms, on the 
celebration of 20 years ofrenovation, the Youth online newspaper in Vietnam aired 17 articles titled ""The Night" 
Before Renovation," from November 30 to December 16, 2005, on how legal and institutional framework under 
the centrally-planned economy paralyzing economic and trade activities, and causing tremendous social and 
economic problems in Vietnam (available in Vietnamese at 
http://www.tuoitre.com.vn/Tianyon/Index.aspx?TopicID=528). 
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efficiency, leading to the open-door policy in 1986.26 Interestingly, this failure and Vietnam's attempts 

to ameliorate its impacts on its citizens' socio-economic life resulted in Vietnam's unique centrally-

planned economy in the 1980s. What made this economy distinct from other centrally-planned 

economies was its "fence breaking" feature. In a nutshell, the government permitted the establishment 

and operation of a market, along with compulsory economic planning. SOEs were permitted to 

operate beyond the assigned plans, i.e., "fence," to generate additional incomes for their workers.27 

Collectives in agriculture were also operated in a similar way.28 In other words, unplanned economic 

activities proliferated together with government mandatory plans. These policies, or more specifically 

their positive results, provided a concrete basis for more profound reforms of the centrally-planned 

economy towards a market-oriented one in later years. Vietnam also accepted the temporary 

inconsistencies within its legal system, most notably the conflicts between the Constitution and the 

regulations issued by the government, to pave the way for economic development. 29 

2. Vietnam's current transition economy 

26 See Riedel and Comer (Transition to Market Economy in Vietnam 1997) p. 189 (arguing that "The 
leadership of Vietnam did not decide to "go market" because of any kind of ideological conversion from 
Marxism-Leninism to capitalism, but instead because it discovered the hard way that the alternative to a market 
economy does not work ... The initiation of a far-reaching reform program in 1986, under the banner Doi Moi 
(renovation), was a bold political move, but an obvious economic one.") 

27 SOEs were allowed to operate under the "three-plan'; principle. The first plan was mandatory and was 
backed by inputs from the government. Outputs of this plan were centrally priced and transferred to trading SOEs. 
When an SOE had surplus capacity, it could formulate a second supplementary plan which produces more 
products under the first plan. The inputs for the second plan could be assigned by the State or purchased from 
other sources by the enterprise. Outputs, in principle, must be sold to trading SOEs or in the market. The third 
involves the production of other products, i.e., not the same products produced under the first and second plans. 
The inputs for these products may be the waste from producing the main products or bought from other resources. 
The enterprise must specify where they bought the inputs, and at what prices. All these plans, including the sales 
of products from the third plan, must be approved by the direct state management body of the SOE. This principle 
was permitted according to Decision No. 25/CP of the Government on Policies and Measures to Promote Active 
Production and Self-Finance of SOEs, dated January 21, 1981. 

28 Farmers, individually and households, were allocated production outputs, i.e., a tax calculated by 
products, based on the specific assigned farm land. They were allowed to freely use any additional outputs 
generated from that land after paying the previously assigned amount. This policy was commissioned by Directive 
No. 100 CT/TU of the Standing Unit of the Communist Party, dated January 13, 1981, and then formalized by 
Resolution No. 154/HDBT of the Council of Ministers on Strengthening the Product Output Policy to Farmers and 
Group of Farmers in Agricultural Collectives, dated December 14, 1983. 

29 For the sake of economic reform, Vietnam promulgated and implemented legal documents which were 
explicitly contrary to its 1980 Constitution. This inconsistency largely lasted in 1992 with the adoption of the 
(current) 1992 Constitution. See also note 18 supra. 
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"Doi moi" or renovation was officially launched at the Sixth Party Congress in late 1986, 

initiating the sweeping economic and legal reforms that began transforming Vietnam towards a 

market-oriented economy. After 20 years of continuous reform, Vietnam's legal and institutional 

framework has been adjusted and strengthened to serve and promote a market-oriented economy. 

Private enterprises, both domestic and foreign owned, have been increasingly promoted and now 

account for more than two-third (2/3) of the national industry.30 In agriculture, private households and 

private collectives have effectively been operating under market principles. SOEs are increasingly 

made financially independent and must compete with other enterprises in the market. Such changes 

and Vietnam's international economic integration make the concept of "subsidization" meaningful. 

The conditions for identification and measurement of subsidies are increasingly enhanced. We will 

now examine the autonomous positions of enterprises and factors that promote the proper function of 

the market forces of supply and demand in Vietnam's transition economy as well as its linkages to the 

world economy. 

a. SOEs: independent and profit-maximizing positions and privatization 

SOEs were increasingly ensured independent and profit-maximizing positions, and competed 

equally with all other enterprises in the market place for inputs and sales. To a considerable extent, 

they are responsible for their assigned capital, business decisions and activities, and may go bankrupt 

or be declared bankrupt. 

The renovation process started with Decision No. 217 /HDBT, dated November 14, 1987, of the 

Council of Ministers, which allowed SOEs certain discretion to negotiate and si::t prices and purchase 

inputs for their own production. Next, the government required all SOEs to re-register in order to 

separate profit-making, or business-oriented, SOEs from public-service SOEs, according to Decree No. 

30 
See Annex I.6 Sustained Decline of the State Sector Share in Vietnam's Economy in terms of industrial 

output, non-oil exports and banking credits. 
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388/HDBT dated November 20, 1991. SOEs deemed inefficient or lacking capital and technology or 

not having sufficient demand for their products were liquidated or merged into others. There were 

12,297 SOEs with total capital worth about $3 billion. By 1994, the number was reduced to only 

6,264, since more than 2000 SOEs were liquidated, and 3000 merged into larger SOEs.31 In 1995, the 

first law on SOEs was enacted. Under this law, SOEs were allowed to hire and fire employees and set 

wages within the established policy guidelines. The 2003 Law on SOEs further recognized SOEs as 

separate legal entities with limited liability for their total assigned capital. Much like other enterprises, 

SOEs pay taxes to the government. SOEs' profit is used to increase their total assigned capital. 

Currently, the government exercises its ownership rights and responsibilities through two main 

business models. The most common form is the establishment of a management board to act as a 

direct owner of the SOE. The members of the management board of a corporation, i.e. a large SOE, 

are usually appointed by the Prime Minister, and often include certain leaders of the relevant 

ministries. The management board is vested with the rights and responsibilities of the owner.32 The 

relation between the SOEs and their respective management boards is defined under the charters of the 

corporations and the relevant laws. This model is applied to afford SOEs the necessary autonomous 

31 WB (Vietnam Development Report 2006: Business) p. 9; Riedel and Comer (Transition to Market 
Economy in Vietnam 1997) p. 213. It is noted that the larger SOEs took over all rights and obligations of the 
merged SOEs. 

32 The management board decides (i) strategies, long-term plans, annual business plans and business lines 
of the corporation and the assigned independent cost-accounting member companies, dependent cost-accounting 
units, non-business units, State-owned one-member limited liability companies; (ii) the use of the corporations' 
capital; (iii) the reorganization, dissolution, ownership transformation of the assigned independent cost-accounting 
member companies and State-owned one-member limited liability companies; (iv) the approval of the charters and 
operation regulations of independent cost-accounting member companies, State-owned one-member limited 
liability companies; (v) the adopting of the annual financial statements of the corporations, the corporations' 
independent cost-accounting member companies and State-owned one-member limited liability companies, and 
the consolidated financial statements of the whole corporations; the plans on the use of after-tax profits of 
independent cost-accounting member companies and State-owned one-member limited liability companies; and 
(vi) on examining and supervising the chairmen and members of the Managing Boards or company presidents and 
general directors (directors) of State-owned one-member limited liability companies, the directors of member units 
being independent cost-accounting member companies, dependent cost-accounting member units, non-business 
units, financial companies (if any) and the representatives for the corporations' capital portions contributed to other 
enterprises in the discharge of the functions and tasks prescribed by the Law on State Enterprises. See Decree No. 
132/2005/ND-CP dated October 20, 2005 of the Government on defining the rights and responsibilities of state 
ownership with respect to SOEs and state shares in other enterprises (Decree 132); and Decree No. 86/2006/ND
CP dated August 21, 2006 on amending Decree 132 (Decree 86). 
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position to make business decisions in a market-oriented economy, while assuring the ownership rights 

of the government. Almost all large SOEs are organized under this model. 

A new business model, much like a holding company, was adopted with the establishment of 

the State Capital Investment Corporation (SCIC), a giant SOE, in 2005, to undertake the government 

ownership rights in assigned SOEs and with respect to government shares in assigned joint-stock 

companies (mostly equitized SOEs).33 It is planned that all ministries and loc~l government bodies 

will transfer all the SOEs under their direct management to SCIC in the future so that the government 

can only exercise their ownership rights over the business and management decisions of SO Es through 

this corporation which on its face is also a profit-making enterprise. Because of its essential role for 

the whole economy, the reorganization, dissolution and ownership transformation of SCIC as well as 

18 other selected corporations must be approved by the Prime Minister on the proposal of the 

respective management board and the opinion of the line ministry, Ministry of Finance and Ministry of 

Planning and Investment.34 It is hoped that this model can result in the most efficient use of 

government capital while minimize the government influence over the business decisions of SOEs, 

particularly through the line ministries. 

Since 1994, an SOE, like any other enterprises, may go bankrupt, or be declared bankrupt, if it 

is unable to re-pay debts due when its creditors request.35 Any unsecured or partially secured creditor 

can ask the court to open bankruptcy procedures to have its debts recovered. However, bankruptcy 

procedure has rarely been used in practice. 

33 See Decision No 151/2005/QD-TTg dated June 20, 2005 of the Prime Minister on Establishment of 
State Capital Investment Corporation (SCIC) to manage state-owned capital in enterprises. 

34
· These corporations include Electricity Group (EVN); Oil and Gas Group; Coal and Mineral Industries 

Group; Telecom Group; Vietnam Ship Building Group (Vinashin); Vietnam Textile - Garment Group (Vinatex); 
Rubber Corporation; Paper Corporation; Coffee Corporation (Vinacafe); Cement Corporation; Steel Corporation; 
Vietnam Airlines; State Capital Investment Corporation (SCIC); etc. See Decree 86, ibid., 

35 First Law on Bankruptcy was enacted on December 30, 1993. The legal framework on bankruptcy has 
been strengthened by a new law enacted on June 15, 2004. Para. 59 of the Working Party Report on Vietnam's 
WTO Accession states that: "While in the past, the profits of State-owned enterprises had been transferred to the 
State budget and losses had been covered by subsidies from the State, insolvent State-owned enterprises were at 
present treated as any other enterprises under the 1994 Law on Bankruptcy, last revised in 2004. Since the 
promulgation of the Bankruptcy Law, 17 State-owned enterprises had gone bankrupt." 
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Together with the process of promoting and strengthening the independent and profit-oriented 

position of SOEs in the market, Vietnam has been trying to reduce the number and share of SOEs 

through equitization, 36 privatization, sales, rent and restructuring. This policy is aimed at mobilizing 

capital into investment and increasing its efficient use. While this process was slow from its inception 

in 1994, it has been accelerated since late 2003.37 Foreign investors and foreign-invested enterprises 

(FIEs) are free to purchase SOEs to form 100% foreign owned or joint venture enterprises. 38 

Depending on the importance of the SO Es to the national economy and defense, the state may decide 

to retain a certain percentage of ownership in the equitized firms. By the end of 2005, Vietnam 

completed the equitization of 3,590 SO Es, of which the government still held 33% of the total capital; 

had 2, 176 SOEs, compared with more than 5,600 in 2001.39 It is also noted that the creation of new 

SOEs had been very limited, and actually came to a halt in 2001. Evidence shows that Vietnam 

expresses a strong commitment to boldly implement equitization of SOEs, including large ones, under 

its five-year socio-economic development plan of 2006-2010.40 These developments are further 

enhanced by the increasing participation of the private sector. 

36 The term "equitization" means that the asset of the equitized SOE is evaluated and valued into shares 
which are then sold to its employees or other entities, but the government still holds a majority of shares or 
controlling shares. This term may be understood as partial or piece-meal privatization. However, it is noted that 
in some cases, "equitization" is also meant "privatization." 

37 IMF observed that Vietnam's implementation of enterprise-specific reform measures was more limited 
than anticipated, falling significantly behind schedule. See IMF, Vietnam: Selected Issues, Country Report 
No.03/381 (December 2003), pp. 43-44. For more information on recently accelerated reform of SOEs, see WB 
(Stock Taking: An Update on Vietnam's Economic Developments and Reforms 2005) pp. 21-24. See also Annex 
1:3 on "Number and Key Features a/Transformed SOEs in the period o/2001-2005" (the first 10 months of2005). 

38 Decree No. 80/2005/ND/CP, dated June 22, 2005, of the Government on Transfer, Sale Business 
Contracting and Lease of SOEs. It is noted that foreign investors and FIEs are limited to purchase SOEs to the 
areas where they can invest in, or up to the permitted level. This is different from buying shares trading in the 
stock exchange market where the foreign entities, as a whole, can buy up to 49% of the capital of a listed firm. 

39 See WB (Taking Stock: An Update on Vietnam's Economic Developments and Reforms 2005) p. 21; 
Report of the National Assembly on Supervision of Government's Report on Equitization of SO Es by the end of 
2005. 

40 The Government has concrete action plans to accelerate equitization programs in the period of 2006-
2010 aiming at equitize almost all SOEs, including SOCBs. See Equitization reaches giant SOEs (December 04, 
2005) (available in Vietnamese at 
http://www.tuoitre.com.vn/Tianyon/Index.aspx?ArticleID=l 11495&ChannelID=86); Report of Prime Minister 
Nguyen Tan Dung before the Xlth National Assembly on October 17, 2006 on Socio-Economic Development 
Plan in the period of 2006-2010; Decision 263/2006/QD-TTg of the Prime Minister on November 15, 2006 on 
Promulgation of Government's Action Plan to Accelerate Restructuring, Renovation, Development and 
Improvement of the Efficient Operation of SOEs in the period of 2006-2010. To implement these plans, in 
December 29, 2006, the Prime Minister issued Decision 1729/QD-TTg approving the list of 71 General 
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b. Uniform set of rules for establishment and operation of all forms of 

enterprises 

In parallel with activities aimed at reducing the share and increasing the independent and profit-

maximizing position of the state owned sector, Vietnam has encouraged the participation of private 

sectors, both domestic and foreign owned, in the ecortomy. The multi-sector economic structure is 

guaranteed by the Constitution41 and institutionalized in specific regulations. 

Vietnam enacted its first law on foreign investment in 1987, following the economic reform in 

1986. The law on foreign investment establishes the basic statutory framework for foreign investors to 

invest and do business in Vietnam. It explicitly forbids expropriation and nationalization, guarantees 

the right to repatriate profits, and assures the equal (national) treatment of private and state sectors.42 

Foreign investors may invest and do business under three forms, i.e., 100% foreign owned companies, 

joint-ventures, or business cooperation contracts. Indeed, Vietnam has created a more favorable 

investment regime for private foreign investors than for private domestic investors. Cumulative 

foreign direct investment rose from 28 projects with a total of US$ 140 millions in 1988, to over 700 

projects with US$ 5.5 billions in 1993, to 6,164 projects with roughly US$ 60 billions in 2004.43 By 

the end of 2005, foreign invested companies (FIEs) accounted for a large share of the value of 

Corporations to be equitized in the period 2007-2010. Under this decision, of these 71 Corporations, 20 will be 
equitized in 2007, 26 in 2008, 19 in 2009 and 6 in 2010. 

41 "The multi-sector economic structure with diversified forms of production and business organization is 
based on the regime of the entire people's ownershlp, collective ownership and private ownership ... The State 
encourages foreign organizations and individuals to invest capital and technologies in Vietnam in compliance with 
Vietnamese law and international law and practices ... The State encourages and creates favorable conditions for 
overseas Vietnamese to invest in the country". See Resolution No. 51/2001/QHlO dated December 25, 2001 on 
Amendments and Supplements to a Number of Articles of the 1992 Constitution of the Socialist Republic of 
Vietnam, Articles 15 and 25. 

42 In the case of change in laws of Vietnam, which cause damage to the interests of a foreign-invested 
company or the foreign investors to business-cooperation contract (or BCC), they shall continue to enjoy the 
preferential treatment as provided for in the investment license, or the State shall take fair measures, including (i) 
allowing a change to the operational objectives of the relevant project; (ii) granting tax reductions or exemptions; 
(iii) having the damage suffered by them set off against their taxable income; and (iv) considering payment of fair 
compensation in a number of necessary cases, see the Law on Foreign Investment in Vietnam, Article 21a. 

43 WB (Vietnam Development Report 2006) p. 12. 
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production in some sectors, including almost 100% in oil and gas, 84% in automobile assembling, 45% 

in electronics, 41 % in textile and garments, 38% in chemicals, 32% in steel, and 25-30% in cement, 

food and beverages. 44 

With respect to domestic enterprises (DEs), the first important milestone in legal reforms for 

private participation in the economy was marked with the enactment of Laws on Companies 

(regulating joint stock and limited liability companies) and on Private Entrepreneurs in 1990. These 

two laws were incorporated into the Law on Enterprises in 1999 which opened a new era for private 

domestic enterprises. New registration of DEs increased steadily, from 12,000 in 2000, to more than 

40,000 in 2005, compared to only about 3000 in 1999.45 The share of domestically owned private 

enterprises of the total national industrial production also increased, from 24.9% in 1998 to 27.4% in 

2002.46 In 2004, the private sector accounted for more than 70% of industrial output and two thirds of 

non-oil exports.47 

As from July I, 2006, a single set of rules promulgated by the Unified Enterprise Law and 

Common Investment Law was applicable to the establishment and operation of all types of enterprises, 

regardless of ownership, namely SOEs, DEs and FIEs.48 All investors, foreign or Vietnamese, SOEs 

or privately owned firms, are now subject to the same rules for their investment and operation. These 

developments have remarkably improved the conditions for doing business in Vietnam49 and for the 

proper function of the market forces of supply and demand in Vietnam's economy. 

44 Ibid., p 13. 
45 Ibid., pp. 6-8; See also Martin, Rajapatirama and Athokorala (Vietnam: Deepening Reforms for Rapid 

Export Growth 2003) p. 21. 
46 IMF, Vietnam: Selected Issues, Country Report No.03/381 (December 2003) p. 27. See also Annex I:5 

for data on shares of SOEs, FIEs and DEs in national industrial production 1998-2002. 
47 WB (Vietnam Development Report 2005) p. 115. 
48 Both the Unified Enterprises Law and Common Investment Law were enacted by the National 

Assembly on November 29, 2005 and took effect on July 1, 2006. 
49 After the promulgation and implementation of these two laws, 2006 marked an unprecedented increase 

in FDI into Vietnam, with the total registered capital ofUSD 8.274 billions, an increase of 47.4% compared to the 
same period last year, and an increase of 31.7% compared to the target of $6.5 billions. See Vietnam Ministry of 
Finance (www.mof.gov.vn; visited on November 25, 2006). 
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c. Independent and profit-maximizing position of agriculture households 

In the agricultural sector, farmers or households were allowed to rent the land from the state on 

a long-term basis for agricultural production and sell their products in the market after paying taxes 

and fees. 50 The state-controlled collectives were effectively abandoned, and the agricultural sector, 

accounting for more than 70% of population, was effectively privatized.51 This policy actually turned 

Vietnam from a net-food importing country to the world's second largest rice exporting country in just 

a few years. Living conditions in rural areas were remarkably improved. From 1990, the private 

sector in agriculture was accounted for 96% of the total agricultural output in the national GDP.52 

The legal and institutional reforms further strengthened the independent position of farmers and 

households in making decisions on production and sales. The 1993 Land Law recognized the farm 

household as the main unit of agricultural production and clearly specified five basic land-use rights 

("LURs"): the rights to exchange, transfer, lease, inherit, and mortgage.53 The government must 

compensate, based on market prices, in order to reclaim the land for public purposes. Accordingly, 

despite the fact that land is only owned by the state, farmers are ensured, both in law and in fact, the 

rights to use land to such an extent that it is difficult to see any difference if they were the actual land 

owners. 

Farmers are also encouraged to engage in non-farm businesses, and to launch different types of 

50 The first Law on Land of Vietnam, enacted in 1987, stated that the State assigns land to organizations, 
households and individuals to use land on a stable and long-term basis (Article 1). Such policy was re-affirmed by 
subsequent new Laws on Land, promulgated in 1993 and 2003. The rental term is decided based on the investment 
project but not longer than 50 years. However, in special cases, such term may be up to 70 years. Such term may 
be extended upon expiry, provided that the following conditions are met: (i) the user still wants to lease; (ii) the 
use of the land was in compliance with the laws on land; and (iii) the land-use is in conformity with the Land-Use 
Master Plan. The rental fee is determined and publicly announced by the Provincial or Centrally-managed City 
People's Committee on the first day of January every year based on the pricing principles and within the price 
band determined by the Central Government. Nevertheless, the foreign-invested projects are only subject to price 
change if the new price is lower than the price specified in the investment licenses. 

51 
Riedel and Comer (Transition to Market Economy in Vietnam 1997) p. 197 (stating that " ... for all 

intents and purposes, the dominant sector of the Vietnamese economy was effectively privatized.") 
52 IMF, Vietnam: Selected Issues, Country Report No. 03/381 (December 2003), p.34 
53 

The 2003 Land Law further enhances the content and the enforcement of these rights. 
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business organizations as they see fit for expanding production and sales. 54 

In essence, the government could only influence farmers regarding what to produce, how much 

to produce, and where to sell their products, through incentive measures, i.e., to alter the market 

conditions within which farmers and their businesses operate. 

d. Stock exchange market 

Established in 1998, with two trading centers in two major financial hubs opened in 2000 and 

2005 respectively, Vietnam's securities market provides a forum to auction the shares of the privatized 

SOEs as well as the FIEs, and to trade shares of listed joint-stock companies and government bonds. 55 

Although only 35 joint stock companies listed and traded their shares in the securities trading centers 

in 2005, this number increased to 120 by the end of 2006.56 The total value of stocks and bonds in 

Vietnam's stock exchange market at the end of2006 accounted for more than 17% of Vietnam's GDP. 

Domestic individuals and firms may trade stocks freely. In addition, foreign investors are allowed to 

purchase shares of listed companies. The cap on the total foreign shareholdings of the listed 

54 The 2003 Law on Cooperatives, built upon the 1996 Law, ensures such rights. Article I of this Law 
defines that "A cooperative is a collective economic organization established under the provisions of this Law by 
individuals, households or legal persons who share common demands and interests, and. volunteer to contribute 
capital and labor in order to bring into play the collective strength of each cooperative member, to help one 
another efficiently conduct production/business activities and improve the material and spiritual life, thus 
contributing to the national socio-economic development. A cooperative operates as a type of enterprise, having 
the legal person status, enjoying autonomy and taking self-responsibility for financial obligations within the scope 
of its charter capital, accumulated capital and other capital sources according to law provisions." It is noted that 
this type of business organizations applies to all industries. 

55 Decree No. 48/1998/ND-CP, dated July 11, 1998, of the Government on Securities and Securities 
Market. The legal framework was strengthened by Decree No. 144/2003/ND-CP, dated November 28, 2003. 

56 On February 15, 2006, the first foreign-invested enterprise operating in Vietnam listed its shares on 
Vietnam's stock market, see ThanhnienNews.com, Taiwan's Taya a first foreign firm to list in Vietnam (February 
15, 2006) (available at http://www.thanhniennews.com!business/?catid=2&newsid=l2708); see also State dilute 
holding further in Vietnam dairy giant (November 10, 2005) (available at 
http ://www.thanhniennews.com/business/?catid=2&newsid= I 0441) (reporting that the Vietnamese Government 
will sell a further 10.46% of its stake in giant dairy company, making Vinamilk 50% government-owned 
privatized SOE). 
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companies was increased from 30%, in 1999, to 49%, in 2005.57 The government bonds are also 

auctioned and listed in the stock exchange. 

Accordingly, the initial operation of the stock exchange market provides certain market 

condition for the function of WTO laws on subsidies, particularly the information on prices of shares 

and investment and financial exchange behaviors of private investors. 58 It is noted that the private 

trading market of shares of more than 5000 joint stock companies, through the so-called "over-the-

counter" market, including the privatized SOEs, may further reflect, to a great extent, the capital 

market in Vietnam. 

e. Trading rights: no monopoly and exclusive control over imports and 

exports? 

Import and export controls play a key role in affecting the supply and demand not only in the 

domestic market, but also in foreign markets. In the centrally planned economic period, only 

enterprises which were licensed by the Ministry of Trade were allowed to import and export. Such 

requirements were abolished as from September 1, 1998.59 All DEs, irrespective of ownership, nature 

(trading or manufacturing) and capital, are allowed to import and export goods at their discretion with 

respect to all types of goods and services, except those specified in the lists of prohibited or restricted 

goods and services for public interests.60 As a result, enterprises directly involved in international 

trade reached 35,714 firms in 2005, an increase of 1000 times since 1986. 

57 Decision No. 238/2005/QD-TTg of the Prime Minister, dated September 2005, increasing the cap which 
was permitted under Decision No. 145/1999/QD-TTg of the Prime Minister. 

58 Because "private investor" standards are usually considered as market benchmarks for the determination 
of whether a certain government action is consistent or inconsistent with commercial considerations for subsidy 
purposes within the meaning of the SCM Agreement. 

59 Decree No. 57 /1998/ND-CP dated July 31, 1998 of the Government providing guidance for the 
implementation of 1997 Law on Commerce on Import-Export, Processing, Sales and Purchases Agency of Goods 
with Foreign Businesses, effective as from September 1, 1998 ("Decree 57"). Decree No. 12/2006/ND-CP dated 
January 23, 2006 replaces Decree 57 as from May 01, 2006 provides more details regulations effectively 
broadening and ensuring the trading rights ofDEs ("Decree 12"). 

60 The lists of goods and services prohibited, or restricted, or subject to quality monitoring are specified in 
Annexes to Decree 12. One of the critical improvements Decree 12 made is the removal of annual or periodical 
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With respect to FIEs, the government initially did not encourage foreign investment in pure 

trading activities without a local production or manufacturing base. However, since January 23, 1998, 

foreign invested manufacturing enterprises were allowed to purchase goods in the local markets for 

direct exportation or exportation after processing, except certain products, like rice, garments and 

textiles destined for the European Union, Canada, Norway and Turkey.61 The trading rights of FIEs 

are increasingly expanded as a result of Vietnam's WTO accession negotiation and implementation. 

Vietnam agreed in September 2005 to grant FIEs full trading rights by January 1, 2007.62 These 

changes indicate Vietnam's increasing integration with international markets. 

f. Price control 

Prior to economic reform, prices of goods and services were largely regulated through 

economic planning. However, such controls have been greatly lifted, and consequently prices are now, 

to a considerable extent, freely determined by market forces. 

The government first began eliminating price controls through the issuance of Decision 13?63 

which explicitly specified the list of goods and services the government would fix or guide on pricing, 

thus leaving market forces to determine all other prices. Under Decision 137, the government fixed the 

prices of electricity, postal services, domestic telephone services, land rentals and irrigation fees (for 

use of government invested irrigation works.) The government also determined the maximum prices 

of certain goods and services deemed critical for socio-economic stability and development, such as 

domestic prices of petrol and some fertilizers. 64 In essence, Decision 137 laid down the legal 

determinations on goods and services subject to these lists as mandated by Decree 57. Except the importation of 
certain types of milk, eggs, com, materials for producing cigarettes, salt and cotton, other goods and services are 
not subject to import quotas. 

61 Decree No. 10/1998/ND-CP dated January 23, 1998 of the Government. 
62 USVTC, Catalog of Legal Updates: Vietnam Trade Policy Regime, November 15, 2005, pp. 30-34. 

Decree 12 mandates that the Ministry of Trade promptly provide regulations to implement the commitments on 
trading rights that Vietnam agrees to. 

63 Decision 137/HDBT of the Council of Ministers on Price Management, dated April 27, 1992 ("Decision 
137"). 

64 Ibid., Article 2. 
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framework defining that the government could only intervene in the pricing of goods and services 

essential for socio-economic stability. 

The Ordinance on Prices further clarifies these principles.65 This ordinance states that (i) the 

government respects the right of companies and individuals engaged in business and production to set 

prices and to compete on prices; and (ii) the government only engages in price intervention during 

extraordinary circumstances where the legitimate interests of producers, consumers and the state are 

adversely affected. 66 Under this ordinance and its guiding regulations, the government currently 

determines prices of land, water surface used for farming, water, electricity, certain postal and 

communication services, seaport services, domestic public aviation, train and bus fares, gasoline, and 

certain pharmaceuticals.67 Certain products are subject to price stabilization measures by the 

government, including petrol, oil, liquefied gas, cement, iron, steel, fertilizers, paddies, rice, coffee, 

cotton seeds and ginned cotton, raw material sugarcane, salt, and a number of preventive and curative 

medicines for human use. The stabilization measures, which include the purchasing, or selling, of 

products from national reserves, adjusting the supply and demand of the products among different 

localities and/or import and export measures, and supervising the inventory or other financial 

measures, can be applied when the prices of these products increase from 5% to 30% within a certain 

time period, typically one or two months.68 It is noted that both the fixed prices and prices of products 

subject to stabilization measures are adjusted frequently to reflect changes in the marketplaces.69 

g. Transparency and the rule of law 

65 Ordinance No. 40/2002/PL-UBTVQHIO of the Standing Committee of the National Assembly on 
Prices, dated April 26, 2002 ("Ordinance 40"). 

66 Ibid., Articles 2 and 5. 
67 Decree No. 170/2003/ND-CP of the Government guiding the implementation of Ordinance 40, Article 

7. 
68 Decree 170 and Circular No. 15/2004/TT-BTC of the Ministry of Finance guiding the implementation 

of Decree 170, dated March 9, 2004. 
69 We will discuss whether the current measures applied to fix or stabilize prices of certain key products 

and services are subsidies within the meaning of the SCM Agreement in section C, infra, on "Difficulties in 
identifying and measuring potentially critical subsidies". 
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Perhaps the first and foremost element in a market economy is the rule of law. The rule of law 

requires a legal framework which lays down the rules and a mechanism for enforcing them. The rule 

of law makes all government agencies and officials act within a clear and defined framework that 

limits their power and thus reduces abuse. Transparency is also therefore promoted and ensured. 

Since 1986, Vietnam has made significant progress in developing and enforcing such a legal 

framework. The whole legal system has been reviewed and amended to promote market-oriented 

development and to ensure consistency with WTO laws. New institutions have also been established 

and streamlined to enforce the rules. The rule of law is officially incorporated in the new Amendment 

to the Constitution. 70 

The Law on Promulgation of Legal Documents was first enacted on November 12, 1996. It 

required the publication of all legal documents issued by central government bodies in the Official 

Gazette. It also required that all local governments make their legal documents public. No legal 

document may have legal effects until it is published. It also provided detailed rules for the 

determination of the legal effects of different types of legal documents based on their legal positions. 

Accordingly, the documents with lower legal positions must be in conformity with those of higher 

legal positions, thus making the legal system predictable, uniform and transparent. This Law was 

revised in 2002 to include the explicit requirement on the public commentary on drafts of legal 

documents and the publication of the judgments. 71 

Most importantly, with the promulgation and implementation of the State Budget Law and State 

Audit Law, all government ministries, agencies and SOEs are now subject to strict requirements on the 

use of state budget, including the transparency requirement. 72 The State Audit Office is an 

independent agency and mandated to audit financial statements, legal compliance and performance of 

70 Resolution No. 51/2001/QHlO dated December 25, 2001 on Amendments and Supplements to a 
Number of Articles of the 1992 Constitution of the Socialist Republic of Vietnam, Article 2 which states: "The 
Socialist Republic of Vietnam State is a law-governed socialist State". 

71 Law on Promulgation of Legal Documents, dated December 16, 2002. 
72 Law on State Budget, dated December 16, 2002 and Law on State Audit, dated June 24, 2005. (the 

English versions of these two laws are available on the website of the Office of State Audit at 
www.kiemtoannn.gov.vn) 
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every agency, institution managing and using the State budget, funds and assets. For the first time, on 

August 17, 2006, the State Audit Office publicly announced the audit report on the collection and 

expenditures of 30 provinces (out of 64), 11 ministries and 19 general state-owned corporations. 

These developments have step by step improved the transparency in public revenue collection and 

expenditures. The information on the government financial support programs is also made publicly 

available. 

3. Vietnam's NME status under US and EU trade laws 

Despite tremendous achievements accorded in market-oriented reforms, Vietnam's economy is 

still treated as an NME under both the US and EU trade laws for AD purposes. In December 2002, for 

the first time, the US decided that market forces were not yet sufficiently developed to permit the use 

of prices and costs in Vietnam for the purposes of dumping analysis.73 Controlled exchange rate, 

managed FDI flow, price controls in sectors beyond those typically viewed as natural monopolies, 

slow progress on privatization of both SOEs and state-owned commercial banks, and lack of private 

land ownership were major reasons substantiating this decision. The US consistently treated Vietnam 

as an NME in its AD investigations. 74 By the end of 2006, there was no evidence suggesting that the 

US might re-consider its decision and recognize Vietnam's market economy during Vietnam's WTO 

accession negotiations or any time in the foreseeable future. 

The EU had shown more flexible views on Vietnam's NME status by the end of 2005. In a 

bilateral talk in June 2005, the EU said it highly appreciated Vietnam's efforts in satisfying EU's 

73 See US DOC, Antidumping Duty Investigation of Certain Frozen Fish Fillets from the Socialist 
Republic of Vietnam -Determination of Market Economy Status (A-552-801, Public Document: December 2002). 
Indeed, the bilateral trade agreement concluded in 2000 that first established the MFN trade relations between the 
US and Vietnam included the flexible safeguard provision based on "market disruption" standard which, under US 
laws, is required for MFN trade relation with NME. 

74 See US DOC, Antidumping Duty Investigation of Certain Frozen and Canned Warmwater Shimp from 
the Socialist Republic of Vietnam (A-552-802, Final Determination: December 8, 2004). It is noted that there was 
academic analysis for re-classification of Vietnam's as market economy. See e.g., McCarty, Adam and Kalapesi, 
The Economics of the "Non-Market Economy" Issue: Vietnam Catfish Case Study (Draft of January 29, 2003) 
(available at http://www.mekongeconomics.com). 
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standards, and committed to grant Vietnam market economy status as soon as possible.75 However, 

upon verification of 8 Vietnamese companies within the scope of an AD case against Vietnamese 

footwear in the last 2 months of 2005, the EU completely rejected the recognition of the market-

oriented status of all verified companies. 76 The EU made a clear determination that, "There is 

compelling evidence of serious state intervention in the leather footwear sector in China and Vietnam -

cheap finance, tax holidays, non-market land rents, and improper asset valuation. "77 This language -

cheap finance, tax holidays and non-market land rents - fairly suggests that, in the EU determination, 

Vietnam's footwear industry has been subsidized by Vietnam's government and therefore should be 

subject to AD measures based on NME methodologies. This decision implies that the EU may not 

consider Vietnam as a market economy in the near future. 

As we have discussed, the unilateral recognition of market economy status is not purely legal, 

but bears important political consideration.78 We therefore do not discuss the merits of these decisions. 

It is, however, noted that Vietnam's NME status may have adversely affected Vietnam's WTO 

accession negotiations and Vietnam's WTO participation. 

B. Subsidy Programs in Vietnam: General Assessment 

75 An EU delegation led by Mr. Fritz Harald Wenig, Director of Trade Protection, European Community 
General Trade Committee, held a talk on Vietnam's market economy status on June 27, 2005 in Hanoi. 

76 Of the 8 verified companies, 3 were 100% foreign-owned, I foreign-domestic joint-ventured, and 4 
domestic companies. The EU also determined that all 12 verified Chinese companies did not operate under 
market conditions regarding business decisions and costs, i.e., the first criterion of the 5 criteria for the 
determination of market economy status. Two of these 12 companies did not meet this single criterion, while 4 
others did not meet any criterion at all. The 5 criteria are business decisions and costs, accounting, assets and 
carry-over, legal environment and currency exchange. The market economy status of a company will not be 
recognized if one or more of these 5 criteria are not met. 

77 See The EU Investigation into Dumping of leather shoes from China and Vietnam: the basis (Brussels, 
23 February, 2006) (available at 
http://europa.eu.int/comm/trade/issues/respectrules/anti _ dumping/memo23 0206 _ en.htmSpecifically ). More 
specifically, the EU concluded on the existence of state intervention in general based on the evidence that (i) the 
top management position is appointed or dismissed by the government; (ii) all management decisions have to be 
approved by government authorities or be in line with policies defined by government circulars and decrees; and 
(iii) the role of the state in providing guidelines is explicitly recognized in the company's regulation on operation 
and organization. The EU also identified the evidence on state intervention through tax breaks or tax incentives, 
cost reductions through the provision of land or loans, etc. See Anti-dumping: What evidence does the 
Commission have of state interference in the leather footwear sector in China and Vietnam? (Brussels, 23 
February, 2006) (available at 
2006http://europa.eu.int/comm/trade/issues/respectrules/anti_ dumping/pr23 0206 _ evi _ en.htm). 

78 See Chapter 5, section I.A, supra, on "The Concepts of "NME" and "Transition Economy." 
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The foregoing analysis provides fundamental grounds to enable us to make preliminary 

determinations of key factors in Vietnam's transition economy that could affect the effective 

application of the WTO laws on subsidies. This section identifies the existing programs in Vietnam 

that are considered subsidies within the meaning of the SCM Agreement. These subsidies are 

identified by the very languages of the legal instruments establishing the support programs. As 

Vietnam has made considerable progress in identifying and submitting its subsidy programs, effective 

in the period of 1996-2004, to the Working Party on Vietnam's Accession to the WT0,79 we will start 

with those identified by the Vietnamese government in this section. 

It would be noted right at the outset that there may be certain Vietnam's government actions and 

programs that could be considered subsidies within the meaning of the SCM Agreement, but there may 

be difficulties in identifying and measuring them because of the transition nature of Vietnam's 

economy. It is these potential subsidies that caused most trouble to Vietnam's WTO accession 

negotiations and Vietnam's terms of accession, and Vietnam may still find them problematic in its 

WTO participation in the future. 80 As these potential subsidies require different analysis, we will 

therefore examine them separately in the next section. 

1. Export rewards and export promotion 

79 See Vietnam's Notification on Industrial Subsidies to the WTO Working Party on Vietnam's Accession 
at WT/ACC/VNM/13; Addendum I, 2 on June 27, 2000; January 7, 2002, and October 10, 2003, respectively; and 
WT/ACC/VNM/42 and WT/ACC/VNM/42/Rev.l on February 22 and July 06, 2006, respectively. In these 
notifications, Vietnam has specifically noted that some programs were included even though Vietnam did not 
consider them as subsidies or specific subsidies within the meaning of the SCM Agreement. Specifically, the 
following sentence is included: 

"In this notification, Viet Nam has included certain measures which may not constitute "subsidies" 
under Article 1 of the Agreement on Subsidies and Countervailing measures ("the Agreement" 
hereinafter) and certain subsidies which may not be "specific" under Article 2 of the Agreement in 
order to achieve the maximum transparency with respect to the relevant programmes and measures 
effective within its territory during the notified period." 

80 As we have indicated above, on one hand, China has been facing problems with its notification of 
subsidies and its consultation with Members within the scope of the TRM, and subjected to AD measures with 
NME methodologies, and may very soon subject to CVD measures also with NME methodologies, on the other 
hand. 

292 



Since 1998, the government established a program to reward enterprises which made substantial 

progress in exportation, such as exporting new products, exporting to new markets, exporting large 

volume or quantities, and exporting products made from local raw materials or labor-intensive 

products.81 The total rewarded amount increased from US$ 323,103 in 1998 to about US$ 2 million in 

2005, while the number of rewarded enterprises increased from 85 to 349. The average yearly 

rewarded amount to each enterprise was approximately US$ 4,000. While this action is clearly within 

the definition of export subsidies enshrined in the SCM Agreement, it may not cause substantial effects 

on international trade because of its negligible magnitude. 

Vietnam also included in its notification the export promotion program, which was first 

developed in 2001 and then further streamlined by the national trade promotion strategy for the period 

of 2006-2010.82 This program finances either 50% or 70% of the total costs for a wide range of 

activities, including (i) compilation and dissemination of information on export products; (ii) 

consultancy fees on export promotion activities; (iii) training of businessmen on export business skills; 

(iv) participation in foreign and domestic trade exhibitions and fairs; (v) survey of export markets; (vi) 

initial expenditures for establishment the infrastructures for trade promotion such as setting up bonded 

warehouses, trade promotion centers, introduction of export products both in Viet Nam and overseas 

markets; (vii) research and development of e-commerce to promote export; (viii) other trade 

promotion activities. Enterprises of all economic sectors involving export activities are eligible for this 

support. In December 2005, the government allocated the total amount of US$ 12 million for national 

trade promotion activities in 2006.83 On March 23, 2006, the Ministry of Trade approved a list of27 

81 See Decision No. 195/1999/QD-TTg dated September 27, 1999 of the Prime Minister on the 
establishment, use and management of the Export Support Fund. Based on this Decision, the Minister of Trade 
issues and decides the awards annually. E.g., Decision No. 06/2006/QD-BTM dated January 25, 2006 of the 
Minister of Trade on issuing regulations to award for export performance in 2005. 

82 See e.g., Vietnam's Notification of Subsidies (WT/ACC/VNM/42/Rev.1, dated July 06, 2006). See also 
Circular No. 86/2002/TT-BTC dated September 27, 2002 of Ministry of Finance providing guidelines on financial 
assistance for export promotion activities; Decision No. 104/2003/QD-BTM dated 24 January 2003 of Minister of 
Trade on promulgation of the Regulation on development and management of national key trade promotion 
programs; Decision No. 279/2005/QD-TTg, dated November 03, 2005, of the Prime Minister on Regulation on 
Formulation and Implementation of National Trade Promotion for the Period of2006-2010. 

83 See Vietnamnews, Gov't provides $ 12 million for boosting trade promotion (December 28, 2005) 
(stating that the government-funded amount ofVND 195 billion of the estimated total cost ofVND 322 billion for 
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export promotion projects proposed and to be implemented by 27 entities ( 4 government agencies and 

23 business associations of enterprises). 84 

This program, per se, as well as its various implementation activities may constitute an export 

subsidy within the meaning of Article 3 .1 of the SCM Agreement as it is provided for by the 

government to promote exportation and is only available to export firms. First of all, the program, per 

se, could be considered either a grant or a payment of the government through a funding mechanism as 

specified in Article l.l(a)(l)(i) and (iv) of the SCM Agreement as the government, each year, 

appropriates a certain amount of money from the government budget to the program and this amount is 

then allocated by the ministries to particular government agencies and business associations who, in 

cooperation with export enterprises and industries, spend the allocated amount on pre-determined and 

pre-approved export promotion activities. The same argument can be made regarding its 

implementation activities, i.e., the program as applied, e.g., the 27 projects administered by 27 entities 

in 2006. Where the entities are business associations of enterprises, i.e., not government agencies, one 

184 national trade promotion projects in 2006, covering key products, like sea food, textile and garment, footwear, 
tea and coffee, furniture, computer equipment and parts, etc. These projects have greatly contributed to raising the 
country's export turnover in 2005) (available at 
http://vietnamnews.vnagency.com.vn/showarticle.php?num=03BUS281205). In actual fact, as announced in 
January 2007, Vietnam approved 155 trade promotion .activities in 2006 with a total budget of VND 144.77 
billions (less than $ IO millions), but 19 of which (accounted for 12% of the total budget) focusing on textile 
industry were postponed due to Vietnam's WTO accession commitments that required immediate elimination of 
all export subsidies to textile or apparel industry. In 2007, Vietnam approved 158 trade promotion activities with 
a total budget of VND 174.26 billions (about $12 millions). See TuoitreOnline, Any Renovation in National 
Trade Promotion in 2007? (January 23, 2007) (available in Vietnamese at 
http://www.tuoitre.com. vn/Tianyon/Index.aspx? Article ID= 183901 &ChannelID= 11) 

84 Decision No. 15/2006/QD-BTM of the Minister of Trade, dated March 23, 2006, on approving national 
trade promotion projects in 2006. Each of the 27 projects specified all activities to be carried out which are mostly 
participation in foreign trade fairs and foreign market studies. The four government institutions are Trade 
Promotion Department (under Ministry of Trade), Economic Department (under Ministry of Defense), Center for 
marketing and Exhibition of Agriculture and Rural Development (under Ministry of Agriculture and Rural 
Development) and Vietnam Chamber of Commerce and Industry. The 23 business associations are the 
associations of export enterprises, e.g., Leather and Footwear Association of Vietnam (Lefaso - which was 
allocated about VND 6.5 billions for covering costs to attend 06 foreign trade fairs, 01 training course on product 
design and development, 01 international trade fair in Vietnam and 01 project to buy specialized foreign journals 
and exportation dissemination); Vietnam Textile and Garment Association (Vinatext - which was allocated VND 
7.155 billions for covering costs to attend 4 foreign trade fairs and market studies); Vietnam Association of 
Seafood Exporters and Producers (V ASEP - which was allocated VND 13.6 billions for covering costs to attend 
09 foreign trade fairs and O 1 training course on marketing and completion of customs forms and procedures and 
01 project on trade information collection and dissemination); Vietnam Fruits Associations; Vietnam Mechanic 
Enterprises Associations; Vietnam Plastic Association; Vietnam Tobacco Association; Vietnam Electrical 
Enterprises Associations; etc. 
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can argue that these entities are entrusted or directed by the government to implement the transfer of 

funds. It is noted that these arguments do not exclude the possibilities that some of the listed export 

promotion activities are normal government actions and may not fall into the scope of the WTO rules 

on subsidies. The potential exceptions could be those activities on compilation and dissemination of 

information on export products and training of businessmen on export skills. Detailed analysis may be 

needed in certain circumstances to demonstrate the exclusion. The most critical element is to 

demonstrate that the government and its agencies carrying out this program and its various specific 

activities is to perform their own government functions and that this program and its activities do not 

result in any cash flow into the participating enterprises. In this regard, the only things enterprises can 

receive from the government and its agencies are information and public services on international 

market and business skills, but not any forms of cash flow, including any reduction of costs for 

conducting various export promotion activities when the enterprises directly undertake by themselves. 

Indeed, as will be shown herein, to provide these kinds of information and services is the normal 

function of the government and the enterprises should demand the government to do so. 85 The WTO 

laws do not prohibit, but encourage governments to do so. 

Secondly, a benefit is also conferred to the recipient firms in the sense that they receive the fund 

which is generally not available in the market place. Even though the funds are tied to the 

participation in the pre-determined export promotion activities, the recipient firms are better off 

financially as their costs are reduced by 50 or 70%. As a matter of fact, because of the "tied to" export 

promotion activities, only those firms whose business plans are well prepared in anticipation of these 

activities can benefit the most. This possibility is real as these activities are often well anticipated. 

Other firms who do not view these activities as supporting their business activities but still participate 

may even financially worse off as they still have to pay 30 or 50% of the cost. 

Lastly, the export contingency test would be more controversial. On one hand, as the firm's 

production, exportation or pricing are not affected by the subsidies, one may argue that these subsidies 

85 See Chapter 9, section I, infra, on "Reforms of Vietnam's Subsidy Policies and Practices" for a detailed 
analysis. 
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are not export contingent. On the other hand, as these subsidies are arguably tied to exportation in the 

sense that only those firms who export could participate in the program, they are export subsidies. A 

detailed analysis of each activity may be needed to determine whether it is an export subsidy in certain 

circumstances. But, in all cases, these arguments imply that those firms who are export-oriented or 

export a relatively large portion of their products are likely to be found of receiving export subsidies. 

This possibility is likely true in the course of a CVD investigation. 

2. Export support credits 

In addition to export reward and promotion support, since 2001, Vietnam has been providing 

export support credit programs to assist enterprises in producing goods for exportation. 86 Under this 

program, export support credits are provided in forms of (i) medium- and long-term investment loans, 

post-investment interest rate support, and loan guaranties; (ii) short-term loans (including loans 

provided to enterprises exporting goods with deferred payments of up to 720 days); and (iii) bidding 

participation and contract performance guaranties. The Development Assistance Fund ("DAF") is 

assigned to provide such export support credits. 87 As Vietnam continues to set export targets, the 

export support credit and other measures are the main policy tools to realize these targets. 88 

The long-term investment loans are provided with preferential development investment interest 

rates determined by the government for the period of 10 years, or longer. The loan amount may not 

exceed 90% of the total investment capital. The investors may use assets formed from the borrowed 

capital to secure these loans. All enterprises, regardless of ownership, are entitled to long-term 

investment credits, provided that they directly have projects producing, manufacturing or processing 

goods for export, and the expected export value of goods under these projects is at least equal to 30% 

86 Decision No. 133/2001/QD-TTg, dated September 10, 2001, of the Prime Minister issuing Regulations 
on preferential credits for exportation. 

87 Ibid., 
88 

On the last day of 2005, the Ministry of Trade announced the plan to achieve the exportation target of 
US$ 37 billion, an increase of 16,4%. See 4 Directions for exports in 2006, (December 30, 2005) (available in 
Vietnamese at http://vinanet.com. vn/EconomicDetail.aspx?N ewsID=97 514 ). 
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of their annual turnover, or have demands to borrow capital for investment contribution to joint

venture projects to produce, manufacture or process goods for export, with expected export value of 

goods under the plans of the joint-venture projects being at least equal to 80% of annual turnover. 

In cases enterprises eligible for long-term preferential investment loans could obtain 

commercial loans from commercial banks and financial institutions operating in Vietnam (i.e., not 

from DAF), DAF may provide investment loan guarantees for these loans with the annual preferential 

guarantee fee of 0.3%. If they have already borrowed from these lending institutions, they shall be 

granted the difference between the interest rate charged by these institutions and the preferential 

interest rates determined by the government at the time of borrowing. 

The short-term lending interest rate shall be equal to 80% of the development investment credit 

interest rate determined by the government at the time of signing the credit contract and remain fixed 

throughout the capital borrowing term. The government determines the lending terms based on the 

demand for capital for the performance of export contract, which shall not exceed 12 months. The 

loan amount before the delivery of exported goods shall not exceed 80% of the value of Letter of 

Credit, or 70% of export contract value. The loan amount after the delivery of goods shall not exceed 

90% of the value of valid bills of exchange. All enterprises, regardless of ownership, are entitled to 

short-term investment credits, provided that they (i) directly have projects producing, manufacturing or 

processing goods for export falling within the list of products determined annually, or periodically, by 

the government; or (ii) export to new markets, or export to maintain traditional markets identified by 

the government; or (iii) have been provided long-term investment loans, loan guarantees or interest 

rate support, and have signed export contracts in the first year of operation. The total amount of short

term loans was just VND 140,360 million in 2001, but increased to VND 3,005,998 million (about 

US$ 200 million) in 2002. 

Finally, DAF may provide support in forms of financial guarantees for enterprises to participate 

in foreign tenders for sales of goods or to ensure contract performance for exportation. The firms 
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being provided with these guarantees shall not have to pay charges. 89 The maximum guarantee level 

shall not exceed 3% of the bidding price or 10% of the contractual value. All enterprises eligible for 

short-term loans are also eligible for such support. 

All these export support credits would be categorized as export subsidies within the meaning of 

the SCM Agreement. First of all, they are financial contributions in forms of loans, loan guarantees or 

grants provided by DAF as a government body. Secondly, the recipient firms receive these financial 

contributions on terms better than those available in Vietnam's market, in terms of lower interest rates, 

loan securities or grants. Finally, exportation is explicitly mandated as a necessary condition for 

receiving these financial contributions.90 

3. Exemption and rebate of indirect taxes and import duties on inputs of 

exported goods 

With a tax system based on the destination principle, Vietnam exempts or rebates indirect taxes, 

including import duties on inputs of exported goods.91 This system is, in principle, not inconsistent 

with the WTO rules on subsidies, provided that the rebate does not exceed the actual indirect taxes 

levied if the products were sold for domestic consumption.92 In other words, the WTO actually 

permits the non-excessive exemption or rebate of import duties and indirect taxes on inputs of exported 

89 Where the DAF has to pay the importing parties the guaranteed sums of money, the guaranteed firms 
must acknowledge compulsory debts with DAF for the sums of money paid on their behalf at the penalizing 
interest rate being equal to 150% of the interest rate on short-term credit loan capital in support of export. 

9° For a brief report on DAF's export support credit since its inception, see e.g., VietnamEconomy, Export 
Credit Assistance (November 14, 2005) (available in English at 
http://www.vneconomy.com. vn/eng/?param=article&cateid=O 1 &id=2ccd6b85849bac ). 

91 Basically, a tax system based on the destinatio11 principle means that a product produced domestically 
will be taxed at home if destined for domestic consumption or abroad if destined for foreign consumption. In 
contrast, direct taxes are levied where the product is produced, i.e., following the origin principle. A destination 
tax system also implies a border tax adjustment which is an exemption or rebate of an indirect tax on exports. For 
more detail see e.g., Lodefalk, Magnus and Storey, Mark, "Climate Measures and WTO Rules on Subsidies," in 
Journal of World Trade 39(1) (2005) pp. 36-39. 

92 Footnote 1 to Article 1.1 of the SCM Agreement provides, in relevant parts: "In accordance with the 
provisions of Article XVI of GATT 1994 ... and the provisions of Annexes I through III of this Agreement, the 
exemption of an exported product from duties or taxes borne by the like product when destined for domestic 
consumption, or the remission of such duties or taxes in amounts not in excess of those which have accrued, shall 
not be deemed to be a subsidy." (emphasis added) 
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goods. Nevertheless, it requires the operation of a built-in verification system which is reasonable, 

effective and based on commercial practices to ensure that the rebate is only made on inputs consumed 

in the production of exported goods,93 and with the amounts not exceeding the actual amounts that 

would have been paid. Regarding the exemption of imported duties and charges, the verification 

system must also be able to show that such inputs were actually imported. 

Thus, we examine the tax exemption and rebate system of Vietnam to see whether it has in 

place a reasonable and commercially-based verification system and whether such a system is applied 

effectively. Failure to satisfy any of these requirements may result in Vietnam's exemption and/or 

rebate falling into the ambit of export subsidies within the meaning of the SCM Agreement. 94 

Prior to 2006, to attract foreign investment and to promote exportation, Vietnam consistently 

exempted import duties on capital goods, i.e., machinery and equipment, to form fixed assets of the 

foreign invested enterprises. 95 To the extent that these enterprises export their products, such 

exemptions could be considered export subsidies. 

Vietnam's 2005 Law on Import-Export Tariffs permits the rebate of import tariffs on materials 

and inputs imported to produce exported goods. The rebate is made possible with respect to:96 (i) 

import tariffs collected on import materials and inputs which are physically incorporated into the 

exported products; (ii) import tariffs on certain types of materials and inputs which are directly used in 

93 Annex II of the SCM Agreement defines "inputs consumed in the production process" as "inputs 
physically incorporated, energy, fuels and oils used in the production process and catalysts consumed in the course 
of their use". It is noted that capital goods are not treated as being consumed in the production process though 
they can be said to have been consumed, at least, to the extent if their depreciation. For further detail, see e.g., 
Hoda, Anwarul and Ahuja, Rajeev, "Agreement on Subsidies and Countervailing Measures: Need for Clarification 
and Improvement," in Journal of World Trade 39(6) (2005) pp. 1062-64. 

94 For a variety of examples on how the US, EC and Canada have relied on these reasons to impose 
countervailing duties on imports from India since 1996, see e.g., Hoda, Anwarul and Ahuja, Rajeev, "Agreement 
on Subsidies and Countervailing Measures: Need for Clarification and Improvement," in Journal of World Trade 
39(6) (2005) pp. 1009-1069. 

95 Prior to January 1, 2006, all foreign investment projects in Vietnam were exempted from import duties 
on goods imported to form fixed assets, such as machine, equipment and spare parts, i.e., capital goods within the 
meaning of the SCM Agreement. The 2005 Law on Import-Export Tariffs which took effect as from January 1, 
2006, narrowed the import tariff exemptions to only those projects that are categorized as encouraged or 
particularly encouraged investment projects as specified in the 2005 Common Investment Law. See also 
investment incentives in the next section. 

96 Circular No. 113/2005/TT-BTC dated December 15, 2005 of the Ministry of Finance guiding the 
implementation of the Law on Import-Export Tariffs, Section Eon Rebate of Collected Import Tariffs. 
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the production process but not physically incorporated into the exported products, such as paper, oil, 

drawing pens, etc.; (iii) import tariffs on final products which are imported to form a complete set of 

products for exports; and (iv) import tariffs on spare parts which are imported for the warranty 

purposes of the exported products. The rebate on import tariffs of inputs is proportionate to the 

exported products and the maximum amount of reb&te is equal to the amount that should be paid if the 

product is destined for domestic consumption. To be rebated, a company must submit a dossier, 

including (i) a request for rebating collected import tariffs, which specifies the imported quantity and 

value of inputs; the total amount of import tariffs paid or due; the quantity of goods actually exported; 

and the requested rebate amount; (ii) an explanation on the types and amount of inputs consumed in 

the production of exported goods; (iii) import contract and customs clearance documents for the 

imported inputs; (iv) import tariff receipts; and (v) export contract and customs clearance documents 

for exported products. A manufacturer must report and deduct the amount and value of imported 

inputs proportionate to any products or by-products that are also created in the production of the export 

products from the imported inputs for rebates. The tax authorities may invite competent bodies to 

verify the written documents, including the statements on inputs consumed in the production process 

of exported goods. 

In addition, Vietnam also rebates Value-Added Taxes ("VAT") on exported products. To be 

rebated or reimbursed value-added taxes, an exporter must show (i) evidence of exported goods and 

services; (ii) invoices of sale of goods or services to foreign partners; and (iii) invoices of value-added 

taxes paid for inputs, including imported inputs, and services related to the production and exportation 

of the exported products.97 The total rebated tax shall not exceed the amount shown in the value-added 

tax invoices. An exporter is not rebated if it fails to provide proper invoices. 

Accordingly, it is fair to state that Vietnam's tax system has a built-in system to ensure the 

rebate is correct and not exceeding the amount that would be paid. However, further effort is 

necessary to consider whether the definition of "inputs consumed in the production process" as 

97 Law on Value-Added Tax, dated May 10, 1997, as amended, Article 10; Decree No. 158/2003/ND-CP 
dated December IO, 2003 guiding the implementation of the Law on Value-Added Tax, Article 9. 
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enshrined in the SCM Agreement is correctly implemented, particularly with respect to the exemption 

or reimbursement of value-added taxes on services related to exported goods. Furthermore, it is hard 

to make a general assessment on whether Vietnam's verification system is effectively applied. Thus, 

we may only be able to determine whether there is any possible subsidy arising from the indirect tax 

rebates on a case-by-case basis. As long as there is evidence showing that the tax authorities do not 

adhere to the built-in verification procedures, an export subsidy may arise. 

4. Investment incentives 

Prior to 2006, a variety of investment incentives, often in the forms of exemption and reduction 

of import tariffs, preferential corporate income tax rates, and land rentals were provided contingent 

upon export performance or a combination of export performance and the use of domestically 

produced goods.
98 

The 2005 common Investment Law only permits investment incentives in terms of 

import tariffs and taxes for two categories of investment projects: (i) those falling under the list of 

projects for which investment is especially encouraged;99 and (ii) those invested in a geographical area 

with difficult or especially difficult socio-economic conditions or in special economic zones, such as 

EPZs, IZs and HTZs. 100 These projects are entitled to exemption of import duties for the raw materials 

used for production for a period of 5 years from the commencement of production. 101 Depending on 

98 E.g., the normal corporate income tax was 25% for FIEs, and 32% for DEs but the eligible enterprises 
were allowed to pay just 5, 10 or 15% for a period of 15, 12 or 10 years, respectively, depending on the percentage 
of export and/or use of domestic goods. Eligible firms may also be exempted from land rentals for a period of 3 to 
13 years. It is noted that incentives for DEs and FIEs were specified in separate sets of rules. The 1996 Law on 
Foreign Investment, as amended, was the prime legal instrument specifying the incentives for foreign invested 
projects. The 1998 Law on Domestic Investment Promotion was the prime tool for domestic invested projects. 
This differential treatment was removed as from January 1, 2006. 

99 Examples include high-tech industries, producing new materials, using a lot of labor, agricultural and 
aquaculture production and processes, infrastructure development, education, healthcare, etc., see 2005 Common 
Investment Law, Article 27. 

100 2005 Common Investment Law, Article 28. 
101 Eligible projects were greatly tightened as from January 1, 2006. E.g., previously, (i) pprojects 

investing in the manufacture of electrical, electronic or mechanical components or parts would be entitled to an 
exemption of import duty for the raw materials used for production for a period of 5 years as from the 
commencement of production; and (ii) Materials and raw materials imported to produce products which are sold to 
other producers for directly manufacturing for exports were import duty free. Strong resistance from foreign 
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particular situations, these projects are also entitled to preferential corporate income taxes of 10, 15 or 

20% (compared to the standard rate of28%) for a period of 10 to 15 years. 102 

In addition, enterprises investing in industrial sectors specified in the list of especially 

encouraged investment projects are exempted from land rentals for a certain period, ranging from 3 to 

15 years. 103 Enterprises investing in especially encouraged industrial sector, and being located in 

regions having especially difficult social and economic conditions, or investing in building houses for 

workers in industrial zones are exempted from land rentals for the whole investment period. 104 

5. Import substitution subsidies 

Vietnam has been applying preferential import tariffs contingent upon localization ratios of 

certain mechanical, electronic or electrical products, and parts of these products, as well as two-wheel 

motorcycles and their parts. 105 Depending on the localization ratios, the preferential tariffs of 3% or 

above is applied instead of the normal tariffs ranging from 30 to 60%. It was reported that Vietnam's 

Prime Minister has directed the Ministry of Finance to repeal these subsidies as from October 1, 2006. 

investment organizations was raised because of the removal of the investment incentives during the debate of the 
legislature. 

102 E.g., investors in high-tech zones ("HTZ") are entitled to corporate income tax ("CIT") rate of 10% for 
the whole duration of project implementation; and to CIT exemption for 4 years as from when they have taxable 
income; and to 50% CIT reduction for subsequent 9 years (Decree No. 99/2003/ND-CP dated August 28, 2003 of 
the Government providing the Regulations on HTZs). Investors in industrial zones ("IZ") are entitled to 15% CIT 
rate, and CIT exemption in 3 years and 50% reduction in 7 years; export manufacturing enterprises in export 
processing zones ("EPZ") are entitled to 10% CIT rate, and CIT exemption in 4 years and 50% reduction in 7 
years (Decree No. 164/2003/ND-CP dated December 22, 2003 of the Government on implementing Law on CIT, 
and Decree No. 152/2004/ND-CP dated August 6, 2004 amending Decree 164). It is noted that FIEs were even 
granted more favorable treatment on corporate income tax than DEs. The corporate income tax standard for FIEs 
was 25% while such standard for DEs was 32%. However, as from January 1, 2004, there is one standard of28% 
applicable to both FIEs and DEs. Despite this increase, FIEs licensed or registered before January 1, 2004 are still 
enjoyed the low corporate income tax rates. (Law on CIT dated June 17, 2003). 

103 Specifically, 3 and 7 years for projects in the list of encouraged investment and specially encouraged 
investment, respectively; or 11 and 15 years in cases these projects are also within the lists of areas with difficult 
and specially difficult socio-economic conditions, respectively. Decree No. 142/2005/ND-CP, dated November 
14, 2005, of the Government on collection of land and water surface rentals. 

104 Ibid., 
105 See Decision No. 38/2002/QD-TTg, dated March 14, 2002 of the Prime Minister on the management of 

manufacturing, assembling and importing of components of two-wheel motorcycles; Decision No. 66/2002/QD
BTC, dated May 22, 2002, of Minister of Finance on modifying Inter-Ministerial Circular No. 53/2002/TTLB
BTC-BCN. 
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6. Support for the developme:nt of priority industrial products 

To promote and ensure the sustainable socio-economic development of the economy, from time 

to time, the government decides to support the manufacture and investment of certain types of 

industrial products. Various financial supports may be employed together or separately. For instance, 

the Prime Minister, in 2000, decided to support the manufacture of maritime ships with a capacity of 

11,500 tons, internal combustion engines with a capacity below 30CV and color television sets. 106 

Several types of financial contributions were applied simultaneously to support these products, 

including: (i) the exemption of import duties; (ii) the preferential corporate income tax; (iii) 

preferential credits (no mortgage or loan security required for loans, with preferential interest rates and 

with terms not exceeding 10 years; grants for R&D projects); and (iv) land rental reductions (50% 

reduction of land rentals throughout the duration of the project.) In 2001, computer equipment and 

parts were added to receive such preferential treatments. 107 

Under the direction of the government, the Ministry of Industry, in 2000, decided to give 

preferential investment supports to a variety of mechanical products. 108 The investors for 

manufacturing of the covered mechanical products receive preferential investment credits with the 

interest rate of3.5% (equal to 50% ofnormal interest rates) for the loans disbursed before June 1, 2001 

and 3% for those disbursed since June 1, 2001, for the term of 12 years. The investors do not have to 

pay interest for the first two years, and shall pay back the loan after the fifth year. Until November 

2003, 9 projects were granted under this program with the total amount of about US$ 16 million. 

106 Decision No. 37/2000/QD-TTg dated March 24, 2000, of the Prime Minister promulgating regulation 
on supporting the manufacture of priority industrial products. 

107 Decision No. 19/2001/QD-TTg dated February 20, 2001, of the Prime Minister. 
108 Decision No. 67/2000/QD-BCN dated November 20, 2000, of Minister oflndustry promulgating the 

list of mechanical products subject to preferential investment credits as specified in Section 1.5 of Resolution No. 
11/2000/NQ-CP dated July 31, 2000, of the Government. 
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Also since 2000, the government has granted a variety of support measures to assist software 

enterprises. 109 Principal assistances include tax and land rental exemption and reductions. 

Since 1998, investment projects to produce bicycles, electronic fans, small-sized power engines 

of from 6 to 15 CV, and to build maritime ships were provided preferential treatments in terms of 

investment credits, tax exemption and reduction. no These projects are entitled to preferential loans 

without loan security measures for the interest rate of 0.7%/month (the prevailing market rate was 

1.1 %), for a period of IO years. Eligible firms are exempt from profit tax for the first 2 years and a 

50% reduction for the 2 subsequent years. Furthermore, they are also exempt from import duties for 

components, accessories and parts of equipment which have not yet been produced domestically or 

produced but with unsatisfactory quality. 

It would be clear that these government programs are specific subsidies within the meaning of 

the SCM Agreement. As some of these products are also exported, further information is necessary to 

consider whether any particular program would be considered an export subsidy. 

7. Support for the development of strategic industries and sectors 

Vietnam has been trying vigorously to realize its national policy objectives of becoming an 

industrialized country by the year 2020. All government efforts are designed to materialize this target. 

The most critical effort has been the formulation and implementation of the strategic industrial sector 

development plans for key national industries. Such plans were first initiated in 1994 with the 

establishment of state-owned enterprise groups or key conglomerates, known as "General 

109 Resolution No. 07/2000/NQ-CP, dated June 5, 2000, of the Government on establishment and 
development of software industry for the period of 2000-2005; Decision No. 128/2000/QD-TTg dated November 
20, 2000, of the Prime Minister on policies and measures to encourage investment and development of software 
industry. 

110 Decision No. 29/1998/QD-TTg dated February 9, 1998, of the Prime Minister on assistance measures 
to certain production projects of mechanical industries; Circular No. 71/1998/TT-BTC dated May 23, 1998 of the 
Ministry of Finance on the implementation of profit tax exemption and reduction in accordance with Decision 
29/1998/QD-TTg. 
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Corporations." 111 However, the actual planning was formally started with the Government's issuance 

of Directive 26 112 in 1999 which required the formulation and implementation of industrial sector-

specific development plans up to the year 2010 and/or 2020 for almost all key industrial sectors. The 

plan in each industry or sector is first drafted by the state general corporation in that industry, which 

mainly reflects the development objective of that corporation taking into account the capacities of 

private, both foreign and domestic, enterprises in that industry or sector. The draft plan is then 

submitted to the line ministry in charge of state management of that industry or sector, such as the 

Ministry of Industry, Ministry of Agricultural and Rural Development, for appraisal and revision. 

Finally, the line ministry submits the proposed plan to the Prime Minister for approval. By the end of 

February 2006, the Prime Minister and his authorized minister have approved more than 20 

development plans and strategies. 113 Some of these plans and strategies include specific measures that 

111 All these General Corporations ("GC") were incorporated based on Decisions of the Prime Minister 
No. 90-TTg on continuing restructuring of SOEs and No. 91-TTg on Trial Establishment of state-owned GCs on 
March 6, 1994. 

112 The General Corporations shall have to draw up their strategies of investment for development, 
production and business from now up to the year 2010. In formulating their strategies, they must study the markets 
in the country and abroad, study the trend of development of the world and the region. The sector development 
strategies ( each sector is often led by a GC) must coincide with the strategy of socio-economic development of the 
whole country, which is being drawn up for submission to the IXth Party Congress. The specialized management 
ministries must ratify the strategies. For a number of important branches, the ministries must submit them to the 
Prime Minister for examination and ratification. See Section 2 of the Directive No. 26/1999/CT-TTg of the Prime 
Minister, dated September 8, 1999, on solutions to remove difficulties in order to promote investment and develop 
production and export. 

113 These industrial sectors include mechanics, plastics, ceramic and glass, automobile, milk, vegetable oil, 
coal, win, beer and beverages, electricity, steel, paper, chemicals, motorcycles, seafood, etc. See Decision No. 
10/2006/QD-TTg dated January 11, 2006 of the Prime Minister on approval of strategic development plan of 
seafood sector to the year 2010, with view to 2020 ("Decision 10"); Decision No. 186/2002/QD-TTg dated 
December 26, 2002 of the Prime Minister on approval of Vietnamese mechanical strategic development plan to 
the year 2010, with view to 2020 ("Decision 186"); Decision No. 11/2004/QD-BCN dated February 17, 2004 of 
the Minister of Industry on approval of strategic development plan of plastic industry to the year 2010 ("Decision 
11 "); Decision No. 174/2004/QD-BCN dated December 22, 2004 of the Ministry of Industry on approval of 
strategic development plan of Vietnamese ceramic and glass industry to the year 2010, with view .to 2020 
("Decision 174"); Decision No. 177/2004/QD-TTg dated October 5, 2004 of the Prime Minister on approval of 
Vietnamese automobile development plan to the year 2010, with view to 2020 ("Decision 177"); Decision No. 
207/2005/QD-TTg dated August 18, 2005 of the Prime Minister on approval of Vietnamese chemical industrial 
development plan to the year 2010, with view to 2020 ("Decision 207"); Decision No. 22/2005/QD-BCN dated 
April 26, 2005 of the Minister oflndustry on approval of Vietnamese milk plan to the year 2010, with view to 
2020 ("Decision 22"); Decision No. 17/2004/QD-BCN dated March 8, 2004 of the Minister of Industry on 
approval of Vietnamese vegetable oil development plan to the year 2010 ("Decision 17''); Decision No. 
20/2004/QD-TTg dated January 29, 2003 of the Prime Minister on approval of Vietnamese coal industrial 
development plan to the year 2010, with view to 2020 ("Decision 20"); Decision No. 58/2003/QD-TTg dated 
April 17, 2003 of the Prime Minister on approval of Vietnamese wine, beer and beverages development plan to the 
year 2010 ("Decision 58"); Decision No. 40/2003/QD-TTg dated March 21, 2003 of the Prime Minister on 
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would clearly constitute subsidies within the meaning of the SCM Agreement. Others, however, just 

mention support programs in general terms. For clarification, we analyze those that include more 

specific support programs and consider what types of subsidies they may be categorized in this section. 

We will examine those that only state the support programs in general terms in the next section. 114 
It is 

noted that further efforts are necessary to determine whether any particular programs are export 

subsidies. We limit our discussion here to the extent that they are specific subsidies because they are 

government financial contributions which confer a benefit, and which are industry-specific. 

As a general assessment, while having similar features with the type of support designed for 

specific priority industrial goods discussed above, these types of support programs are more critical in 

terms of their impacts on international trade because of their industry-base and long-term approaches. 

a. Textile and garment development plan 

Textile and garments have always been considered a strategic industry in Vietnam, both for 

socio-economic development and export earnings. In 1998, the Prime Minister approved the master 

development plan for the textile and garment sector until the year 2010. 115 While specifying the targets 

of production and exports, as well as directing the implementation to specific government agencies, 

this master plan does not include specific measures to realize these targets. 

In 2001, the Prime Minister issued Decision 55 approving the development strategy and certain 

support measures for Vietnam's textile and garment sector to the year 2010. 116 This decision describes 

approval of Vietnamese electricity development plan to the year 2010, with view to 2020 ("Decision 40"); 
Decision No. 134/2001/QD-Tfg dated September 9, 2001 of the Prime Minister on approval of Vietnamese steel 
industrial development plan to the year 2010 ("Decision 134"); Decision No. 160/1998/QD-Tfg dated September 
4, 1998 of the Prime Minister on approval of Vietnamese paper industrial development plan to the year 2010 
("Decision 160"). 

114 See section C. 7, infra, on Strategic industrial sector development plans for detail. 
115 Decision No. 161/1998/QD-Tfg dated September 4, 1998 of the Prime Minister approving master 

development plan for textile and garment sector to the year 2010. 
116 Decision No. 55/2001/QD-Tfg dated April 23, 2001 of the Prime Minister on approval of strategic 

development plan of textile and garment to the year 2010 and some policies supporting the implementation of this 
plan ("Decision 55"). In the bilateral WTO accession talks between the US and Vietnam on May 8-13, 2006, in 
W!lshington D.C., the US explicitly asked Vietnam to repeal Decision 55 because of subsidization grounds. See 
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in detail the specific targets of production and export until the year 2010. For examples, the total 

investment capital target in the period of2001-2010 is set at VND 65,000 billions (about $4 billions). 

The targets of export income for textile and garment are set at$ 4 to 5 billion in 2005, and$ 8 to 9 

billion in 2010. The targets for domestically produced inputs are above 50% and 75% in 2005 and 

2010, respectively.
117 

Indeed, with the total export earnings of$ 4.85 billion in 2005, the export target 

for 2005 was well achieved, while those for localization were not. 118 

Decision 55 also includes specific support measures to realize these targets. The support 

measures include investment incentives, preferential credits and assistance for trade promotion 

expenditures. Specifically, firms investing in production of fibers, weaving, complete dyeing, 

materials for weaving, accessories for sewing and sewing machinery are allowed to borrow 50% of the 

investment capital from the state development investment budget with the interest rate equal to 50% of 

the commercial interest rates for a period of 12 years, with 3 years of grace period; the remaining 50% 

of the investment capital are borrowed from the DAF with a yearly interest rate of 5.4%. All fees 

collected from granting textile quotas and quotas bidding are used for export promotion activities and 

for human resource training in the textile and garment sector. The government will also provide 

assistance from the state budget and foreign official development aids to projects developing materials 

(e.g., planting cotton trees, mulberry trees, and growing silkworms), investing in waste treatment 

works, building textile and weaving clusters, building infrastructures for new industrial clusters, 

training and research projects on textile and garments at institutes, colleges and research centers. By 

e.g. Thanhniennews, Vietnam hashes out economic issues with US for WTO entry (May 12, 2006) (available in 
English at http://www.thanhniennews.com/politics/?catid=l&newsid=l5391) (reporting that "The US demanded 
that Vietnam scrap a textile industry development strategy claiming it entailed a VND 4 billion (US$250,438) 
state subsidy." In the view of USTR, this "policy sort of exhorts the development of the sector ... It is, we believe, 
and we have been told, a very [bold} program. But whatever it is, it needs to be eliminated." See USTR, 
Transcript of Conference Call on the US-Vietnam Bilateral WTO Accession Agreement on Market Accession (May 
14, 2006) (available at http://O-ww.insidetrade.com.gull.georgetown.edu/secure/pdf9/wto2006 3008e.pd!) 
( emphasis added) 

117 Additional targets for employment, production of inputs and outputs are included. 
118 It is noted that the Government actually readjusted the 2005 target of export performance for textile and 

garment to be$ 5.2 billion, as a response to the elimination of quotas to the EU market. Claims were widely made 
on why this target was not realized. See e.g., VNExpress, Textile/ails to realize 2005 target (December 28, 2005) 
(available in Vietnamese athttp://www.vnexpress.net/Vietnam/Kinh-doanh/2005/12/3B9E5786/). 
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October 2003, there were 56 projects in this sector benefiting from medium- and long-term loans, 

valued at 1,379 billion VND (about US$ 91 millions). 

In addition, a separate program was designed to support the development of industrial cotton 

plants. 119 The support measures include the state provision of infrastructure ( e.g., building irrigation 

works, upgrading cotton plant research institutes), price supports for commodity strains for peasants 

for a duration of two years (the support levels for the first year shall be 60% of the price at that time, 

and 50% for the second year), preferential investment credits (given to projects on the upgrading and 

renewal of technology and equipment, as well as the building of cotton-ginning, cotton oil-extracting 

plants, and plants producing animal feed and fertilizers from cotton oil cake), and preferential 

investment credits given to cotton growers. 120 

Accordingly, Decision 55 includes some support measures that are specific subsidies to the 

textile industry. But, it is noted that the development policy component of this decision is not 

inconsistent with the WTO laws on subsidies. However, as such a development policy may cause 

concerns on subsidization, we will discuss these concerns in the next section on the difficulties in 

identifying and disciplining subsidies in Vietnam's economy under current WTO rules. 

b. Support for the shipbuilding industry 

119 Decision No. 17/2002/QD-TTg dated January 21, 2002 of the Prime Minister on Orientations and 
Solutions for development of industrial cotton trees in the period of2001-2010. The purposes of this program was 
to (i) supply raw materials for the textile industry so as to gradually reduce the import of cotton fibers, save 
foreign currencies and take initiative in production; (ii) contribute to the efficient restructuring of agricultural 
production, create jobs for about 400,000 agricultural laborers and tens of thousands of others in the processing 
industry, increase peasants' incomes, and contribute to hunger elimination and poverty alleviation; (iii) ensure the 
textile and garment industry's sustainable development and competitiveness on domestic and foreign markets; and 
(iv) strive to reach the acreage of 115,000 hectares and the outputs of 80,000 tons, satisfying 50% of the textile 
industry's demand for raw materials by the year 2005, and then 230,000 hectares, 180,000 tons and 70% by 2010. 

120 Measured in percent of value added, and using a concept akin to the effective protection rate, the 
implicit subsidy rate was estimated at 7 to 11 percent for cotton. See WB (Vietnam Development Report: Business 
2006) p. 116. 
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In 2000, the government designed and implemented a policy supporting the development of the 

shipbuilding industry. 121 Under this program, firms investing in projects for upgrading, expanding, or 

constructing shipbuilding facilities are (i) granted preferential interest rates of 3 .5% for loans disbursed 

before June 1, 2001, and 3% for those disbursed after this date; (ii) exempt from import duties for 

machinery, equipment, means of transportation to establish fixed assets, raw materials, semi-products 

used in shipbuilding process; and (iii) exempt from corporate income tax for the first two years from 

the time of having taxable income, and reduced 50% for the 2 subsequent years. 

These types of financial assistance are specific subsidies to the shipbuilding industry under the 

WTO laws on subsidies. In addition, much the same as the textile development plan discussed above, 

although the development encouragement component of this policy is not inconsistent with the WTO 

laws, it poses a concern on the effective application of these laws that needs to be explained in more 

detail, and we will do so in the next section. 

8. Support for research and development 

Vietnam also notified its financial support to research and development in the course of its 

WTO accession negotiations. Under this program, enterprises that have investment projects in the 

high-tech industries, conducting scientific research, applying new bio-technologies and new 

technologies to manufacturing, researching or applying information technology and telecommunication 

equipment, for research and development in general, are entitled to certain financial support. The 

financial support is provided to all enterprises in forms of preferential corporate income tax rates or tax 

121 Decision No. 117/2000/QD-TTg, dated October 10, 2000, of the Prime Minister on certain policies and 
financial measures supporting sea shipbuilding projects of Vietnam's sea shipbuilding sector; Resolution No. 
05/2001/ND-CP, dated May 24, 2001, of the Government on solutions to implement the economic plan for the 
year 2001. 
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exemptions or reductions. 122 Eligible DEs are also entitled to the preferential treatment with respect to 

land use payments, preferential credit terms and grants. 

However, it is noted that these subsidies may not be specific within the meaning of the SCM 

Agreement as they are not limited to certain enterprises or industries. Even if some of them may be 

considered specific, the amount of the subsidies is believed to be very small. 

9. Support by local governments 

Local governments have actively encouraged particular forms of investment or investment in 

particular sectors or regions by providing preferential treatments on land rentals, credits or taxes to 

both foreign and domestic investors. Because of competition for investment projects, some provinces 

have even granted investment incentives which are beyond their authorities. 123 However, such practice 

has been explicitly prohibited by the central government. 124 

In recent years, private small- and medium-sized enterprises ("SMEs") have been playing a 

crucial role in the economy. To support the development of these enterprises, the government allows 

the establishment of credit guarantee funds ("CGF") at provincial or centrally-run city level. 125 Each 

province may establish a CGF to support the SMEs within the province. Some provinces established 

122 There are many laws and regulations regulated on this form of assistance. However, the key legislation 
is Decree No. 119/1999/ND-CP dated 18 September 1999 of the Government on policies and financial mechanism 
to encourage enterprises to invest in science and technology development. 

123 It has been identified that at least 32 of 64 provinces and centrally-run cities have offered foreign 
investors incentives on rent, taxes and land clearance that intentionally violate State limits and laws. Almost all of 
them promised not to collect taxes on foreign-invested projects for 10-20 years, a violation of Vietnamese laws. 
Quang Nam Province promised a tax rate 3-10% lower than the State's. Ha Tinh Province exempted investors 
from paying land rentals for 7-13 years. And in Phu Yen foreign investors get 20 years ofland rentals for half the 
price a Vietnamese firm would be charged. Vinh Phuc Province went a step further and commissioned 100% land 
rent-free to foreign investors. See Nhandan, Government moves on illegal incentives (January 04, 2006) (available 
at http://www.nhandan.com.vn/english/business/040106/investment_gov.htm). See also Vietnam Competitive 
Initiative Policy Paper# 2, Fiscal Incentives for Domestic Investment in Vietnam: Are They Effective? (stating that 
"a number of provinces now provide a variety of incentives to investors that extend or supplement those incentives 
provided for by central government laws and regulations. In many cases these 'extended' incentives are regarded 
by central government as illegal.") (March 2005) (available at http://www.vnci.org/default.asp?act=News). 

124 The Prime Minister issued Decision No. 1387/2005/QD-TTg dated December 29, 2005 on repealing 
the legal effect of the provisions granting investment incentives which are contrary to national laws promulgated 
by 32 provinces ( of out 64 provinces in Vietnam). 

125 Decision No.193/2001/QD-TTg of the Prime Minister dated 20 December 2001 issuing the Regulation 
on setting up, organization and operation of Credit Guarantee Funds for small and medium-sized enterprises. 
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investment promotion or export support funds. The efficiency of this type of support is very much 

different from one province to another. 126 Bae Ninh province, for instance, established both an 

Industrial Support Fund and an Export Support Fund in 2002 but has not yet funded any projects. Da 

Nang and Hue provinces both established Investment Promotion and Support Funds in 2002 but did 

not operate at least until June 2003. Dong Nai province, however, established a Local Investment 

Fund in 2001 which financed 76 private sector projects with a total capital of US$ 6.3 million in the 

period of 2001-2004. Indeed, due to the shortage of fmancial assistance of Vietnam's Government to 

its SMEs, several countries, such as Sweden and the EU, have been providing investment credit 

assistance to Vietnamese SMEs since 1990.127 

Though it is difficult to assess the magnitude of the incentives provided by local governments, 

given the centralized system of Vietnam's government and its limitation of financial resources, local 

governments have been playing a limited role in providing subsidies. Furthermore, subsidies to SMEs 

may also be considered not specific within the meaning of the SCM Agreement. 

C. Difficulties in Identifying and Measuring Potentially Critical Subsidies 

There are several government actions in Vietnam that may potentially be considered subsidies. 

However, difficulties exist in properly identifying and/or measuring these possible subsidies as well as 

their effects on international trade under WTO rules. The typical examples may include credits 

provided by government-owned fmancial institutions, i.e., state-owned commercial banks ("SOCB"), 

government-sponsored international bonds, financial programs administered by the Development 

Assistance Fund ("DAF"), land-use-rights ("LURs"), government provisions of goods and services or 

126 United Nations Development Program and Vietnamese Central Institute for Economic Management, 
Comparative Provincial Performance in Private Business Development, December 2003. 

127 E.g., in 1996, the EU granted $ 25 million to establish a SME Development Fund administered by 
several Vietnamese banks (plus$ 1.2 million for administrative fees) to provide preferential credits to SMEs in all 
economic sectprs with registered capitals from $ 50,000 to 300,000 and employing between 10-500 workers, or 
the Swedish Government granted a $ 1 million to set up a revolving fund to provide preferential loans to wholly or 
largely privately owned manufacturers with 20-200 employees. Further information on these programs and other 
SME promotion programs in Vietnam can be found at http://www.smenet.com.vn/DefaultE.asp 
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input subsidization, non-recurring and privatization-related subsidies, strategic industrial sector 

development programs, and export development strategy. Because of their potential effects on 

international trade, a comprehensive analysis on the nature of these actions and whether they may be 

considered subsidies under the WTO rules, and if so, by how much, would be essential (i) for a better 

understanding of the difficulties and problems Vietnam and incumbent Members faced in Vietnam's 

WTO accession negotiations; (ii) for a better understanding of the policy, legal and political rationales 

of Vietnam's WTO legal framework on subsidies; and most importantly (iii) for substantiating the 

recommendations for Vietnam to bring these actions and practices into compliance with WTO rules 

and for Members to enforce Vietnam's commitments. It is observed at the outset that the key questions 

are to what extent public ownership, government intervention and state trading activities in Vietnam 

may constitute subsidies and how to identify and measure these subsidies, if any. 

I. Subsidies through SOCBs? 

The overwhelming government ownership and opaque operation of SOCBs give rise to 

questions on whether Vietnam provides subsidies through its SOCBs? If yes, how to identify and 

measure these subsidies? Whether these subsidies are made contingent upon exportation or local 

content? Whether these subsidies are preferential to SOEs? 

To answer these questions, we examine how SOCBs operate and whether they are mandated to 

provide preferential credits contingent upon exportation, or local content, or to SOEs? We also 

examine whether there exist any prevailing market benchmarks in Vietnam that would be used to 

identify and measure such subsidies. 

In 1991, the banking system of Vietnam consisted of only 4 SOCBs and 1 joint venture bank; 

by 2002, there were 5 SOCBs, 36 joint stock banks, 126 branches of foreign banks, 5 joint venture 

banks and the presence of 41 representative offices of foreign credit institutions, financial companies, 
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financial leasing companies, as well as 900 people's credit institutions. 128 Together with the increased 

number of the lending institutions, deposit interest rate was liberalized in 1996, and lending interest 

rate was determined through negotiations since June 2002. 129 Since 1991, the exchange rate was 

unified to prevent SOEs from receiving cheaper imported inputs than their competitors. 130 

Since 1997, SOCBs as well as all other financial institutions were explicitly guaranteed by laws 

the autonomous position in their business operation. 131 

Since 2000, SOCBs were allowed the discretion to determine their interest rates based on the 

basic interest rate and within the brackets on interest rates announced by the State Bank of Vietnam. 132 

For example, the basic interest rate for loans in Vietnamese currency in August 2006 (the Dong -

VND) was 0.65%/month (7.80%/year), and the SOCBs were permitted to determine within the 

brackets of 0.3%/month for short-term loans and of0.5% for medium-and long-term loans. The basic 

interest rate for US dollars was the interest rate applied by Singaporean Inter-bank loan market 

("SIBOR"), and SOCBs were permitted to decide within the brackets of 1.0% for short-term loans and 

of2.5% for medium-and long-term loans. 

The establishment of Development Assistance Fund ("DAF") and Export Support Fund ("ESF") 

as well as other credit guarantee funds was a positive step to reduce the government's intervention on 

128 Phung, Khac Ke (WTO Accession and Banking Reform in Vietnam 2003). 
129 Ibid., 
13° From September 1991, Vietnamese authorities introduced the market for foreign exchange directly into 

the exchange rate determination process, through the foreign exchange trading floors and subsequently through the 
inter-bank foreign exchange market. See John R. Dodsworth, Erich Spitaller, Michael Braulke, Keon Hyok Lee, 
Kenneth Miranda, Christian Mulder, Hisanobu Shishido, and Krishna Srinivasan, Vietnam: Transition to a Market 
Economy, IMF, Occasional Paper 135 (Washington DC: March 1996) p. 36. 

131 See 1997 Law on Credit Organizations, Article 15 which states that "Credit institutions have the right 
to autonomy in doing business and will be responsible for their business by their own account. No organizations 
or individuals may intervene in the credit institutions' rights to autonomy. Credit institutions have the right to 
refuse to extend credits, to make capital contributions, to provide banking services to any organizations or 
individuals if they decide that such organizations or individuals are not qualified, or the extension of the requested 
credit, capital contribution or provisions or services are not profitable or are contrary to the law." 

132 Decision No. 241/2000/QD-NHNNI dated August 02, 2000 of the Governor of State Bank of Vietnam 
("SBV")on changing the management mechanism on loan interest rates of credit institutions. In the past, SOCBs 
were not allowed to impose interest rates above the rate announced by SBV. 
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the decision-making of SOCBs. 133 As these funds would facilitate the implementation of policy-

oriented lending by the government, the relationship between the SOCBs and SOEs is much more 

transparent. SOCBs are, to a certain extent, no longer the arms of the government in financing SO Es 

as well as other frrms, and thus able to operate as profit-making enterprises. SOEs have to compete 

with other enterprises, regardless of ownership forms, for loans from SOCBs. 

Whether SOEs may be treated more favorable than other enterprises by SOCBs is difficult to 

assess, but is likely, particularly at the local level. On one hand, practices on collateral value for loan 

security appear more preferential to SOEs, as the average value of the collateral provided by private 

frrms is equivalent to 173% of the value of the loan, compared to 130% in the case of SOEs. 134 The 

World Bank also reported that a quarter of SOEs were refused a loan, compared to 10% of private 

frrms. 135 However, these numbers cannot tell much about the actual lending practices of SOCBs as it 

is obvious that most of Vietnam's small and medium private frrms have almost no access to SOCBs' 

credits. 

Having established that SOCBs are somehow increasingly ensured independent positions and 

profit-making oriented entities, we now consider whether their loans or other financial transactions are 

subsidies under the SCM Agreement, and if so, what types of subsidies. 

Because of the 100% government-owned status and the direct involvement in the management 

and overall operation, SOCBs may likely be considered as "public bodies" within the meaning of 

Article 1.1 of the SCM Agreement. As such, their loans or other financial transactions are likely to be 

considered as financial contributions under the SCM Agreement. 

The more difficult question is whether a benefit is conferred from these financial contributions? 

We will answer this question by considering whether a particular loan provided by SOCBs to a 

borrowing frrm is on terms better than other loans that such a firm would find in the market. The two 

133 As discussed in sub-section II.B, supra, on "Subsidy Programs in Vietnam: General Assessment", these 
funds were created to provide preferential loans or loan guarantees to secure loans from SOCBs according to the 
government's policies. 

134 WB (Vietnam Development Report: Business 2006) p. 62. 
135 Ibid., 
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principles of "commercial reasonableness" and "specific market benchmark" are employed for 

consideration. 136 

Vietnamese laws require SOCBs, as well as other credit institutions operating in Vietnam, to 

provide loans with property security. 137 They are only entitled to give loans without property security 

under specified restrictions and conditions, which relate to the "credit worthiness" of the borrowing 

firms. 
138 

As such, while in theory, one may say that a benefit is conferred with respect to any loans 

where SOCBs do not adhere to such legal requirements. In practice, because of the lack of information 

on the "credit worthiness" of borrowing finns, particularly that of SOEs, one faces enormous 

difficulties in finding the market conditions in order to assess whether a loan from SOCBs is 

commercially reasonable. It is noted, however, that this factual situation may more likely result in 

adverse effects to Vietnam since, as the reality shows, many small and medium fmns in Vietnam 

always have difficulties in access to bank loans while the same is not true with respect to big SOEs, 

one may find it easier to claim the loans from SOCBs to SOEs as subsidies. 

An even more complicated issue arises when we question the appropriateness of normal lending 

rates of SOCBs. In such cases, we have to consider whether there are any prevailing rates available in 

Vietnam's market, and to what extent, these rates are influenced by the rates provided by SOCBs? At 

first glance, as all SOCBs fall under the management of the State Bank of Vietnam, account for 70% of 

total assets as well as the total banking credit in the banking system, it is difficult to demonstrate that 

the normal interest rates determined by these SOCBs may not influence all interest rates in Vietnam. 

136 See Chapter 3, section II.B. l .a(2), supra, on Benefit for a detailed analysis on these two principles. 
137 It is noted that, under applicable laws on loan and loan guarantee security, SOCBs are treated the same 

as all other credit institutions operating in Vietnam, including State-run credit institutions, joint stock credit 
institutions, cooperative credit institutions (cooperative banks, people's credit funds, credit cooperatives), joint
venture credit institutions, foreign banks' branches operating in Vietnam, non-bank credit institutions with 100% 
foreign capital. Measures to secure loans with properties include (i) pledge or mortgage of borrowing firms' 
properties; (ii) guarantee with the third party's properties; and (iii) security with properties formed from loan 
capitals. See Circular No. 06/2000/TT-NHNNI, dated April 04, 2000, of the State Bank of Vietnam guiding the 
implementation of the Government's Decree No. 178/1999/ND~CP, dated December 29, 1999, on Credit 
Institutions' Loan Security. 

138 Decree No. 178/1999/ND-CP, dated December 29, 1999, of the Government on Credit Institutions' 
Loan Security ("Decree 178"), Articles 20-21 which only allow the provision of loans without property security 
under certain circumstances, e.g., with respect to firms meeting particular criteria, like having profits in previous 
two consecutive years, and with specific limits with respect to both the credit institutions as well as each 
borrowing firms. 
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This conclusion is supported by the fact that SOCBs are not legally required to make public their 

financial statements. 139 This conclusion is further supported by the overall low interest rate margins in 

Vietnam, despite the more liberalized interest rate regime. 140 

A closer analysis, however, finds that each of the SOCBs shows a great autonomous position in 

their business decisions so that it may not be appropriate to treat them as a single credit institution. 

They actually compete with each other in providing loans and other services as well as in attracting 

deposits and clients. Indeed, the diversified participants in Vietnam's lending and banking market 

would increasingly facilitate their market-based operations. With the increasingly committed efforts to 

equitize three of the four key SOCBs by 2010, 141 the problem of identifying and measuring possible 

subsidies derived from operation of SOCBs will be substantially reduced. In all cases, information on 

cost and pricing structures of SOCBs is necessary to determine whether, and to what extent, their 

interest rate determination is not commercially viable. Based on this result and in comparison with the 

practice of privately owned banks and credit institutions, we may be able to consider the commercial 

nature of the lending rate and policy ofSOCBs. 

In all cases, it is the difficulties to assess whether any loans from SOCBs could be considered 

subsidies within the meaning of the SCM Agreement that causes problems on Vietnam's WTO 

accession negotiations, its terms of accession as well as its participation in the future. 

2. Government-guaranteed international bonds? 

139 Although joint-stock banks were required to publish their financial reports by both posting in their 
offices and publishing on central and local newspapers in three consecutive issues since 2004, SOCBs are still not 
required to do so. Before publishing, these reports must be audited by independent auditing firms. The 
conclusion of the auditing firm is also included in the publication. The stated purpose of this requirement is to 
enable investors and customers to be able to understand and assess the operation status of each joint-stock bank for 
their business decisions. In March 2006, the State Bank of Vietnam made a proposal to the government to require 
similar publication ofSOCBs. This is clearly a positive development. See Decision 1407/2004/QD-NHNN dated 
November 01, 2004 of the State Bank of Vietnam issuing Regulations on publication of financial reports of joint
stock banks. See also, VNExpress, SOCBs Required to Publish Financial Reports, (March 28, 2006) (available in 
Vietnamese at http://www.vnexpress.net/Vietnarn/Kinh-doanh/2006/03/3B9E81D3/). 

140 WB, Vietnam: Banking Sector Review (June 2002) p. 37. 
141 See ThanhnienNews, Vietnam to finish banking equitization by 2010 (December 5, 2005) (available at 

http://www.thanhniennews.com/business/?catid=2&newsid= 11023 ). 
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Vietnam's first-ever issuance of the US dollar-denominated sovereign bonds, worth US$ 750 

million, on October 26, 2005, to mobilize capital for a giant SOE, Vietnam Shipbuilding Industry 

Corporation ("Vinashin"), in international financial markets raised the subsidy question, not only for 

this particular government action but also similar actions in the future. 

Vietnam sold its 10-year bonds at the coupon rate of 7.125%, and then lended the total amount 

collected to Vinashin. While this action would be considered a financial contribution, whether a 

benefit is conferred to Vinashin is questionable. 

It would be noted that such a financial contribution would not fall into item (k) of Annex I: 

Illustrative List of Export Subsidies of the SCM Agreement, since Vietnam's government does not 

provide credits to Vinashin's foreign clients, but directly to Vinashin. 142 Accordingly, whether a 

benefit is conferred depends on the terms of the loan contract between Vietnam's government and 

Vinashin. If Vinashin was provided the loan with more favorable conditions than the similarly 

possible loans that it would otherwise receive in the marketplace, a benefit is conferred. Care must, 

however, be taken in this analysis. The fact that SOCBs, even acting together, were unable to provide 

such a large amount of loan to Vinashin may not, per se, mean that Vinashin was unable to get this 

loan in the marketplace. 143 Likewise, the fact that domestic private banks may not be able to provide 

this loan does not suggest that Vinashin may not be able to get this funding. Whether foreign bank 

branches operating in Vietnam may be willing to provide this loan should be explored. It should be 

noted that, under Vietnamese laws on loan security, Vinashin is able to use the contracts signed with 

its foreign partners as security for the loan. 

A final question is why Vinashin was not issuing its own bonds to international financial market 

to mobilize this capital? Under Vietnamese laws, SOEs, like Vinashin, may borrow from international 

142 See e.g., Korea-Vessels, Panel report, paras. 7.315-29 (stating that because the PSLs are credits to 
shipbuilders, rather than foreign buyers, PSLs are not "export credits" in the sense of the first paragraph of item 
(k)). 

143 Public reports show that even four largest SOCBs jointly could not finance such a large amount of 
capital, and if the Government could not secure Vinashin's financing, it will lose the contracts already agreed 
upon with its foreign partners. One of the reasons that SOCBs failed to provide this loan is they are restraint to 
provide more than 15% of its chartered capital to a single firm/client. See Vinashin, Big Banks Commits Loans to 
Vinashin (October 20, 2005) (available at http://www.vinashin.com.vn/English/news detail.asp?id=240). 
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financial institutions, including through the issuance of bonds. Indeed, several giant SOEs, such as 

Vietnam Oil and Gas Corporation ("PetroVietnam"), Vietnam Airlines, Electricity Corporation of 

Vietnam ("EVN") have expressed their desires of issuing bonds to international financial markets to 

mobilize funds for investment. However, none have done so. It would also be relevant to ask whether 

Vinashin would receive the funds with the same terms as provided by Vietnam's government if 

Vinashin had issued its own bonds to international financial market. Under normal conditions, as the 

risk of buying bonds issued by Vinashin is greater than that issued by Vietnam's government, Vinashin 

may have to offer higher interest rates. Perhaps, one may have to construct such "higher interest 

rates," and then compare them to the terms offered by Vietnam to Vinashin to determine whether a 

benefit to Vinashin is conferred. Furthermore, if one is able to demonstrate that Vinashin may not 

have been able to sell all of its bonds, had it issued, then a benefit is also conferred. In the near future, 

if any Vietnamese SOE issues bonds to international markets to mobilize capital, the results of such 

activities may somehow provide some sort of benchmark for determination of whether Vinashin 

received better terms for its loan. Nevertheless, these benchmarks may not be appropriate because of 

the different business nature of each SOE. But, we may have more appropriate benchmarks when 

Vinashin issues its own international bonds sometime in the future. 144 

It is noted that the above analysis does not preclude the situation that the participation of 

Vietnam's government in the international financial market is to help Vinashin to obtain what it would 

otherwise receive under normal market conditions. By this, we mean that because of the 

underdeveloped financial infrastructure in Vietnam's economy, international investors do not get the 

information on Vinashin's financial status and business operation that they want in order for them to 

make investment decisions, i.e., to buy Vinashin's bonds, had Vinashin issued by itself, with "fair" 

market prices. To correct this market failure situation, the government of Vietnam wisely stepped in to 

144 
Mr. Pham, Thanh Binh, Chairman of the Management Board and General Director of Vinashin said 

"According to the government-approved development plan to 2015, Vinashin will need about US$ 3 billion for 
investment to meet the demands for building ships for exportation. In addition to US$ 750 million borrowed from 
government-sponsored international bonds, Vinashin is preparing to mobilize more capital through issuing 
international bonds in 2006." (November 03, 2005) (available in Vietnamese at 
http://vietnamnet.vn/kinhte/2005/11/507309/). 
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assist its enterprises to get a possibly "fair" market price. In this situation, no benefit is conferred to 

Vinashin even though Vietnam's government action is a financial contribution. 

Furthermore, one can also consider whether a benefit is conferred to Vinashin by comparing the 

terms and conditions of the loan Vinashin received from the government, which are the same terms 

under Vietnam's international bonds, with the prevailing market prices in Vietnam's domestic market 

for a similar loan that Vinashin could obtain. Looking only at the interest rate, the conclusion is no 

benefit was conferred because the prevailing interest rates (actually offered by private banks as well as 

SOCBs) in USD in Vietnam in 2005 were about 7%/year (as indicated earlier, this interest rate was 

those prevailing in Singaporean inter-bank markets ("SIBOR"), and adjusted within the brackets of 

2.5%; it is noted that the deposit interest rates in USD was about 4%/year), i.e., a little bit lower than 

the rate of7.125% Vinashin got from the government. 145 

If one questions the appropriateness of prevailing market interest rates in Vietnam, and argues 

that some sort of surrogate benchmarks should be applied, it is unclear how to construct such 

benchmarks. We again face the same problems as identified above on possible subsidies arising from 

SOCBs' loans. 

3. Subsidies through Development Assistance Fund? 

Since 1999, Development Assistance Fund ("DAF") has been functioning as the prime source 

for government policy lending, both for export and development promotion support purposes.
146 

We 

have discussed the programs that are, per se, subsidies in the previous section. We now go further to 

examine whether the programs DAF itself administers may also be considered subsidies. If so, how to 

identify and measure these subsidies? Whether these subsidies are made contingent upon exportation 

145 It is noted that the interest rate of IO-year Vietnam's Government bonds denominated in USD sold 
within Vietnam was about 6.390% per year. For detail, visit 
http://www.asianbondsonline.adb.org/vietnam/vietnam.php# 

146 Decree No.50/1999/ND-CP of the Government dated 8 July 1999 on the organization and functions of 
DAF; Decision No. 232/1999/QD-TTg dated December 17, 1999 of the Prime Minister issuing the regulations on 
financial management ofDAF. 
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or local content? Whether these subsidies are preferential to SOEs? 

DAF is a government-owned financial institution operating not for profit, but on the basis of 

capital and cost recovery. DAF is exempted from tax and other financial obligations to the State 

budget in order to reduce its lending interest rates and charges for financial services activities. DAF 

implements the government's policy of development assistance through the provision of preferential 

loans, interest rate credits and guarantees for commercial loans. The list of goods and services and 

investment localities eligible for development assistance is determined by the Prime Minister. 

DAF's normal interest rates for loans are set by the Prime Minister, and can be adjusted when 

the basic interest rates announced by the State Bank of Vietnam increases or decreases by I 0%. This 

interest rate is always set lower than that charged by commercial banks. E.g., in 1999 and 2000, DAF 

interest rate was 9% and 7 % per year while commercial banks charged 18% and 15%, respectively. 

The current DAF interest rate is 7.80%/year while the commercial banks charge 10.5 to 12.4%. 

It is noted that while SOCBs explicitly state that all firms, whether SOEs, domestic or foreign 

private firms, are equally treated, DAF specifically restricts its support programs to domestic firms, 

and accords more preferential treatment to SOEs. While SOEs are entitled to use assets to be created 

from the loan capital to secure the loan itself, other enterprises are additionally required to mortgage 

their existing assets with values at least equal to 50% of the loan amount. 147 

It is clear that all DAF's financial transactions are "subsidies" within the meaning of Article 1.1 

of the SCM, because (i) DAF itself is a government body, and its financial transactions to enterprises 

are in forms of grants, loans or loan guarantees; and (ii) the interest rates and other measures applicable 

to such financial transactions are more favorable than normal market terms and conditions in Vietnam. 

However, the question is still open as to whether these subsidies are contingent upon exportation, or 

import substitution, or specific within the meaning of the SCM Agreement. As Vietnam has only a 

few export-oriented products and industries, DAF's programs to support these products and industries 

are more likely than not considered export subsidies, either de jure or de facto. Nevertheless, 

147 Decree No. 43/1999/ND-CP dated June 29, 1999 of the Government on state credits for development 
investment, Article 15. 
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difficulties may exist in determining whether some or all of domestic support programs are specific 

since DAF's operation is not explicitly limited to certain enterprises or industries, but to a wide arrange 

of industries. In all cases, full information on the operation and administration ofDAF is necessary for 

such determinations. Because of its subsidy nature, the operation and administration ofDAF should be 

even more transparent than those of SOCBs. However, this is not yet the case in Vietnam. While all 

SOCBs have their own websites which publish certain key information, such as their lending and 

depositing policies and practices, DAF does not have such a website. It remains difficult to obtain 

information on its operations. 

If one goes further and questions the appropriateness of prevailing market benchmarks in 

Vietnam for sijbsidy identification and calculation purposes, similar problems as in cases of possible 

subsidies through loans from SOCBs discussed above would exist. 

4. Subsidies through land-use-rights ("LURs")? 

Because of the government ownership nature of land, questions arise on whether Vietnam 

provides subsidies related to land? If yes, how to identify and measure these subsidies? Whether these 

subsidies are made contingent upon exportation or local content? Or whether these subsidies are 

preferential to SOEs, DEs, FIEs? 

While only the State can own land in Vietnam, private individuals and frrms can own LURs. 

The ownership ofLURs entitles the owners to property rights as if they were the real land owners. In 

other words, one may equate LURs in Vietnam with the right to own land in other countries. The 

owner of LURs, either individuals or frrms, can use the land for his own interest, or lease, sublease, 

transfer, inherit, or mortgage as a security for loans. 148 LUR is also applied to water surfaces, such as 

ponds, lakes, rivers or sea water surfaces for farming of fish, shrimp or salt. It is noted that there are 

148 It is noted that the only difference would be the terms of LURs which are legally ranged from 20 to 50 
years for .business purposes. The applicable Land Law states that the terms will be renewed "if the land users are 
still in need of such land and have strictly complied with land registration during their period of occupancy, and 
the use of such land is in accordance with the approved land use planning." 
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different types of LUR ownership, categorizing based on the owners and purposes of using land, and 

with it different property rights and responsibilities. For our purposes, five types of LUR ownership 

are relevant and will be discussed below: 

1. individuals and families can often own LURs with respect to the land used for their living 

purposes for indefmite time; they can use the land for their own interest, or lease, sub-lease, 

transfer, inherit, mortgage a security for loans; they are only responsible to pay a very small 

amount of money to the State as land-use tax, which is less than $ 0.1 per year per a square 

meter. The market price of this type ofLURs is very high, and indeed, it is this exceptionally 

high price that makes it more complicated and controversial for any subsidy analysis. 

2. individuals and families, who are farmers, can often own LURs with respect to the land they 

were already allocated for farming as a way, indeed the only way as a historical legacy, to 

earn a living; they can only use the land for agricultural purposes and cannot change to living 

or industrial land; 149 they are only responsible to pay the so-called agricultural land-use tax, 

which is a portion of the crops harvested each year. With the process of urbanization and 

industrialization, this type of land is most often re-claimed by the State for public purposes or 

for renting to business individuals and enterprises. As the State has no other land to allocate 

to the farmers whose land is taken, these farmers end up with no means of production to make 

their living. In this case, the State is obligated to compensate by a certain amount of money to 

these farmers. To do so, the State, often the provincial government, issues regulations for the 

determination and calculation of this amount based on the locality of the land and market 

prices. The amount is often 40 to 20 times lower than the market price of land used for living 

purposes discussed above. In reality, serious disputes often arise as the farmers almost always 

ask for compensation which reflects the "real" market prices that are often difficult to assess. 

It is noted that businesses to whom, the reclaimed land is allocated to, do not have any 

obligations on this land re-claim and compensation process. 

149 Only the government, at the provincial level, can change the status of the land, e.g., from agricultural 
land to industrial land, from forest land to industrial land. 
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3. business firms often own their LURs with respect to the land used for doing business, to the 

extent and under the terms and conditions as specified in the land lease contracts with the 

competent Government authorities, often the provincial people's committee, 150 and in 

accordance with the laws. In essence, they are obligated to pay the rent, either on a yearly 

basis or in a lump sum for the whole period of lease, which often ranges from 20 to 50 or 70 

years; Their property rights deriving from their ownership of LURs depend largely on the 

ways they pay their rent in accordance with the lease. If they pay on an annual basis, the 

firms can only use the land for pre-determined purposes and are not allowed to transfer, sub-

lease or mortgage. If they pay off the rent for the whole lease period, they are entitled to 

transfer, to sub-lease, to use as financial contribution for doing business with other firms, to 

mortgage or guarantee for loans in accordance with the terms of the lease. The provincial 

people's committee has the right to decide whether to lease the land, and if so, the amount of 

the rent, to all investors and enterprises, domestic and foreign, who apply for land lease to 

conduct their businesses. It is these decisions that are most suspected for potential subsidies 

regarding to LURs. 151 

4. The current ownership of LURs of SO Es originates from their land allocation in the centrally-

planned economic era. In the centrally-planned economic era, there were no prices or market 

for land or LURs, SOEs were simply assigned or allocated land for their investment and 

operation under the direction of the government. With the transition to market-oriented 

economy, as from 1993, SOEs started to lease their previously assigned or allocated land and 

paid land rentals based on the amount determined and announced yearly by the provincial 

people's committee where the land is located to obtain their LURs, and with it their rights and 

responsibilities. In some cases, SOEs may pay off their land rentals for a certain period of 

150 Vietnam has 64 provinces and cities which are directly under the management of the central 
government. Each of them manages the assigned administrative area of land. 

151 It is noted that the analysis in this subsection does not discuss the reductions and/or exemptions of the 
rent or land use fees already determined to particular enterprises or industries as these reductions and/or 
exemptions are, per se, subsidies and have been examined in various sub-sections of section II.B, supra, on 
"Subsidy Problems in Vietnam: General Assessment." 
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time, e.g., in 20 or 50 years, to be able to exercise their property rights deriving from their 

LUR ownership within this period. 

5. Domestically owned firms can also obtain their LURs by buying LURs, either through public 

auctions by the Government152 or from sales of individuals and other firms. In this case, they 

pay off the prices for their LURs and do not owe any payments after the sale transaction. This 

way of obtaining LURs is not open to investors and foreign invested firms. 

The above description shows that potentially suspected subsidies related to land and LURs are 

in forms of the provincial people's committee decisions to lease land and to determine the rent. In 

addition, concerns are also raised on LURs of SO Es. 

Each province often formulates its own master plan for the use of land, and this plan serves as 

the basis for the provincial people's committee to make decisions to lease land as well as the rent. To 

have land to carry out investment and production, investors and enterprises must apply for LURs to the 

provincial people's committee. As a matter of fact, access to land is very problematic for almost all 

enterprises, particularly small- and medium-sized domestic enterprises, not only because of the scarcity 

of land, but also the high land rentals for obtaining LURs. When the provincial people's committee 

decides to lease land to an investor or enterprise, it also determines the terms of the lease and the land 

rentals that the investor or enterprise has to pay in order to obtain the LURs. As indicated earlier, 

those who pay annual land rentals have limited property rights deriving from their ownership of LURs 

in the lease period; those who pay land rentals for the whole period of lease have more property rights 

in the lease period. 

152 It is noted, however, that auctioning ofLURs has been very limited and used mostly for selling land for 
building residential houses. E.g., in 2006, Hanoi People's Committee intended to auction about 73 ha for building 
single houses and residential quarter buildings for an estimated amount of VND 2,300 billion (about US$ 150 
million). Auction LURs is generally new in Vietnam and has never been considered a common form whereby the 
government allocates land or investors and enterprises can obtain their LURs. 
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Under the laws, the central government will provide the guidelines and the basic prices, which 

are required to reflect the market value of land, for the determination of land rentals in provinces. 153 

Each province is obligated to determine the land rentals, which must be within the brackets of 20% 

higher or lower than the basic prices announced by the central government, to be applied as from the 

1st day of January, each year, within its administrative jurisdiction. In their regulations, the provincial 

governments specify the land rentals for obtaining LURs for business purposes with respect to all types 

of land based on the location of the land at the commune or ward level. 154 It is noted that these 

regulations do not impose different prices for different industries or enterprises, but the single price for 

each piece of land based on its location. The land rentals are often higher in more urbanized areas and 

in more industrialized provinces and cities. The provincial people's committee then applies these 

determinations in each case when they decide to lease the land or to collect the land rentals. Our 

question is whether the decision to lease the land and to determine the land rentals constitutes specific 

subsidies under the SCM Agreement? 

We note that there are two elements in the land-lease decision as a legal instrument: (i) the 

decision to lease the land to a particular enterprise; and (ii) the decision to determine the specific 

amount of land rental that enterprise has to pay in order to get the LURs. These two elements, 

however, are two sides of a coin, and together constituting the land-lease decision. Under the SCM 

Agreement, the decision to lease land is the provision of goods and the decision to determine the 

specific amount of land rental is the price. In other words, the land-lease decision is a financial 

contribution within the meaning of Article 1.1. Whether it constitutes a subsidy depends on whether 

the amount of lend rental is considered "adequate remuneration," which "shall be determined in 

153 Decree No. 188/2004/ND-CP, dated November 16, 2004, of the Government on methods for 
determination of land prices ("Decree 188"); Decree No. 198/2004/ND-CP, dated December 3, 2004, of the 
Government on land use fees ("Decree 198"). Decree No. 142/2005/ND-CP, dated November 26, 2005, of the 
Government on collection of land and water surface rentals. E.g., water surface rentals for aquaculture production 
would be determined within the brackets of: (i) VND 10 million to 100 million/km2/year for stable water surface; 
and (ii) VND 50 million to 250 million/km2/year (US$ 3,500 to 20,000) with respect to other water surface. 

154 See e.g., Decision No. 199/2004/QD-UB dated December 29, 2004 of Hanoi People's Committee on 
land prices for the determination of land use fees and rentals in Hanoi; Decision No. 316/2004/QD-UB dated 
December 24, 2004 of HoChiMinh People's Committee on land prices for the determination of land use fees and 
rentals in HoChiMinh City. 
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relation to prevailing market conditions" in Vietnam's LURs market, including price, availability, 

marketability and other conditions. As the land rental is determined by the provincial people's 

committee under the guidance and within the limits set by the central government, the question is 

whether this determination reflects the prevailing market conditions in Vietnam's LURs market. The 

answer is likely in the negative as it is often difficult to assess and evaluate the actual market 

conditions and prices of LURs in Vietnam. The simple reason is that there is a very limited market of 

LURs for business and investment purposes. Although the market of LURs for living purposes is 

much more developed, the prices are just so high and cannot be applied to LURs for industrial and 

agricultural purposes. There is often a remarkably big difference between the prices of LURs for 

living and for business purposes in the marketplace. As a result, it is quite easy to argue that the land 

rentals are not actually close to, but often lower than, the prevailing market prices. 155 But, difficulties 

always arise when it comes to measure the amount of subsidies due to the insufficient market 

development and information. In this regard, one may conclude that as long as the market ofLURs for 

business and investment purposes is limited, public ownership of land is likely to be interpreted as 

subsidization even though the prices of these LURs in Vietnam are always higher than those of many 

other Members. 

Assuming that these land-lease decisions constitute subsidies, the question is whether they are 

"specific" within the meaning of the SCM Agreement. As already mentioned, access to land or LURs 

is very difficult in many more developed provinces and cities. It remains extremely difficult for DEs, 

particularly SMEs, to access land through the government determination process. This fact suggests 

that, if one is going to look for "de facto" specificity, one may often find it within almost every period 

of time. But, in general, because of severe competition among investors and enterprises applying for 

155 This conclusion was indeed confirmed by the comment of Mr. Nguyen Tien Thoa, Deputy Director of 
the Department for Price Management, Ministry of Finance in a Seminar on "Prices of House and Land: Current 
Situation, Future Predictions and Necessary Solutions" on December 22, 2006 in Hochiminh City that the land 
rentals or prices determined the provincial people's committee only accounted for 60-70% of the prevailing market 
prices. See, Tuoitreonline, Land Prices Determined by Localities: Accounted for only 60-70% of the market 
prices (available in Vietnamese at 
http://www. tuoitre. com. vn/Tianyon/Index.aspx? ArticleID= 17913 88&ChanelID=204) 
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LURs, it would be very difficult to discern whether certain types of industries or enterprises are given 

more favorable treatments. As the land rentals are applied equally to all types of industries within a 

province, the land-lease decisions should not be considered regional subsidies. 

Regarding SOEs's LURs, the World Bank reported that "SOEs are clearly at an advantage 

compared to all other firms when it come.s to access to land."156 This implies that there may be 

potential subsidies related to LURs to SOEs. We however note that as there are almost no new SOEs 

established recently, the access to land of SOEs should be considered as a legacy of the centrally-

planned economy. Even though many SOEs currently possess much land, their land was allocated in 

the centrally-planned economy, where there was no land or LURs market. As indicated above, since 

1993, they were required to pay land rentals for their LURs in much the same way as other enterprises. 

Thus, it may not be correct to say SOEs are receiving subsidies regarding LURs. 157 

Nevertheless, as SOEs possess much valuable land and are still under the direct management of 

certain ministries or provincial people's committee, potential subsidies may arise if their management 

authorities allow them to use their LURs, for which they only pay yearly land rentals, to mortgage to 

secure loans from financial institutions. Because, as mentioned earlier, a frrm could only mortgage its 

LURs to secure loans if it has paid off the land rentals for their LURs for a certain period of time, e.g., 

20 or 50 years, in order to have its property rights deriving from its ownership of LURs in this period. 

But, this situation may only arise on case-by-case basis, depending on factual circumstances. 

All in all, there would be possible subsidies relating to LURs that fall into the scope of the SCM 

Agreement. However, both the determination and measurement of these subsidies depend on the 

availability of related information on LUR application, allocation and payments as well as market 

156 WB (Vietnam Development Report 2006: Business) p. 52. See also Vietnam Economic Times, 
(Private) Small, medium-sized firms lack land, (March 13, 2006) (available at 
http://www.vneconomy.com. vn/eng/index. php?param=article&catid=03&id=23653 97 l 7be25 5) ( stating that in 
Hanoi now only 200 out of 8,000 small and medium-sized enterprises (SMEs) could be able to access to land. 
Meanwhile, many SOEs hold excess or unused land which they sub-lease out to SMEs). 

157 This conclusion is not the same as the need to reform the land use of SOEs to ensure efficient use of 
resources as well as equitability in doing business in Vietnam. Indeed, efforts have been mobilized to accelerate 
this reform in the past few years. 
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transactions. But, such information is not yet available, and indeed, it would take much time and 

efforts of Vietnam's Government to make it publicly accessible. 

5. Input subsidization? 

As we have discussed above on price control, there are several types of goods and services that 

are considered basic public goods, and are subject to either price determination or price guidance of the 

government. The issue is that these controls may constitute government provisions of goods or 

services, and thus fall into the ambits of the SCM Agreement. Our analysis on the public ownership of 

land and its administration found that there exist potential subsidies regarding the provision of land. 

We now consider whether the determination of prices or price guidance with respect to certain goods 

and services that might most affect the prices of other goods and services, such as electricity, coal and 

petroleum products, could be considered as subsidies. 

The long debate in Vietnam in the last months of 2006 on proposed increases in prices of 

electricity and coal revealed that Vietnam has been providing price support to these goods to keep 

these prices low to fuel the economy and to prevent social upheavals as a result of increased prices. 

Prices of electricity were increased by 7.6% on January 1, 2007 and will be further increased. Prices 

of coal were increased more than 20%. Vietnam pledged to reduce price support to petroleum 

products and to gradually let market forces to determine the prices of these goods by 2010. 158 As the 

mechanism for the government to provide price support for these goods is very much the same, we will 

take the price support for petroleum products as an example for our analysis. 

Vietnam has completely relied on imported petroleum products for domestic use. In 2005, 

because of the increased prices in international market, from March to August, Vietnam increased the 

retailed prices of all petroleum products three times, e.g., the price of A92 gas: from VND 7,000 to 

158 See e.g., Ha Dong, Market Forces to Dictate consumer pricing by 2010 (December 9, 2006) (Available 
in English at http://www.thanhniennews.com/features/?catid=lO&newsid=23060) 
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8,000; from 8,000 to 8,800; from 8,800 to 10,000 per liter, 159 and reduced the import tariffs to 0%. On 

November 11, 2005, after the international prices started to reduce significantly, Vietnam first imposed 

5% import tariffs. It then reduced the retailed prices of petroleum products, but with the amount of just 

500 VND/liter on November 22. On November 30, 2005, Vietnam doubled its import tariffs to 10%. 

Despite these increases, Vietnam said it paid VND 10,000 billion (approximately US$ 650 million) 

from the state budget to maintain the prices in 2005. 160 

Accordingly, Vietnam has been subsidizing the prices of petroleum products from the 

government budget. It is clear that this payment constitutes a subsidy within the meaning of the SCM 

Agreement. However, it may be difficult to state whether it is "specific"? At the outset, one may say 

no, because the prices are applied equally to all industries and enterprises, and the products are actually 

used by a wide variety of industries and consumers. A closer look may, nevertheless, suggest that 

some payments may be found "de facto" specific, because only a limited number of industries use, 

either predominantly or disproportionately, certain types of petroleum products. Thus, the issue of 

whether the provision of petroleum products constitutes any subsidies or not should be considered on a 

case-by-case basis. In all cases, sufficient information on the price structures of the concerned 

products/industries as well as government budget payments is necessary for such purposes. As the 

situation stands now, it would take time and strong commitments and efforts of Vietnam to make the 

relevant information ready and accessible. 

6. Privatization-related subsidies? 

159 The corresponding dates were on March 29, July 3, and August 17, 2005, respectively. It is noted that 
the prices of petrol products have increased 8 times from March 6, 2000 to June 19, 2004. 

160 Interview Mr. Nguyen Tien Thoa, Deputy Director of Price Management Department, Ministry of 
Finance, Is It Reasonable to Subsidize Petroleum Prices (December 29, 2005) (available in Vietnamese at 
http://www.mof.gov.vn/Default.aspx?tabid=612&ItemID=29944). 
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Largely because of the gradual approach in privatization, most of the privatized SOEs in 

Vietnam were small. 161 Thus, possible subsidies related to privatization of SOEs may arise when 

Vietnam equitizes/privatizes large SOEs in the near future. Two issues may need to be considered 

under the WTO laws on subsidies: (i) the treatment of outstanding debts, and (ii) the conditions 

surrounding the equitization/privatization. 

Under applicable laws, the state management bodies of the SOEs subject to 

privatization/equitization may conduct certain financial restructuring measures with respect to both the 

outstanding receivable bad debts162 and payable debts163 of these SOEs before deciding to 

equitize/privatize them. With respect to the outstanding receivable bad debts, the SOEs shall be 

allowed to use the receivable bad debt reserve sources for make-up and/or to account them into the 

business expenses; if still suffering from losses, these SOEs may be considered for the decrease of 

State capital before equitization/transformation; where the value of the State capital portion at a SOE is 

not enough for handling the accumulated losses and payable debts, or after the decrease of the State 

capital, the remaining value of the SOE is too small, being not enough to implement the policy of 

selling preferential equities to the laborers in the SOE or failing to ensure the State capital percentage, 

the Ministry of Finance shall decide to sell a number of the receivable bad debts to the organizations 

for buying and selling outstanding debts. 164 With respect to the payable amounts to the State, in forms 

of tax debts or other remittance amounts, the state management bodies will first handle by balancing 

the receivable [bad] and payable debts; if the SOEs remain unable to repay their tax and other debts to 

the State due to losses, they shall be considered for remission of their debts before issuing 

161 In the last 13 years, only 10% ofcapital managed by SOEs was actually equitized. 
162 These outstanding receive bad debts are the amounts of money owed by other enterprises and 

organizations to the subject SOE (or the SOE's debtors) in the following circumstances: (i) debtors are enterprises 
or organizations that have completed their dissolution or bankruptcy; (ii) Debtors have ceased their operation and 
been insolvent; (iii) Debtors have enjoyed debt remission under decisions of competent agencies; (iv) The 
receivable debts which have been overdue for 3 years or more and cannot be recovered from debtors due to their 
financial difficulties; .... See Decree No. 69/2002/ND-CP dated July 12, 2002, of the Government on managing 
and settling outstanding debts of SOEs (Decision 69), Article 5. 

163 In contrary to the receivable debts, the payable debts are the amounts of money the subject SOE owes 
other enterprises and organizations, including taxes and charges to the State. See Decree 69, ibid., Articles 11-16. 

164 Ibid., Article 5. In case of selling a number of receivable bad debts to the organizations for buying and 
selling outstanding debts, the difference between the value of the receivable bad debt amounts and the amounts 
actually received shall be offset from the sources of expense for reform of enterprises. 
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equitization/privatization decisions. 165 With respect to debts to SOCBs, the SOEs may be allowed to 

remit the lending interest debts and to freeze the principal debts and to coordinate with the SOCBs and 

other organizations for buying and selling outstanding debts to handle the remaining overdue principal 

debt amounts through rebuying or reselling debts166 or converting debts into SOCBs' equity in the 

future equitized enterprises. 167 With respect to debts to other enterprises and individuals, the SOEs 

have to pay these debts before equitization/privatization; if the SOEs meet with financial difficulties or 

have demands to mobilize more capital, restructure debts and obtain the agreement with these 

creditors, such debts may be converted into equities in the future equitized enterprises. 168 

Under the WTO laws on subsidies, most of these government activities may be considered 

subsidies in forms of direct or potential direct transfer of funds or liabilities or foregone government 

revenue. However, these subsidies may not be "specific" as they are provided to all SOEs. 169 It would 

require a great deal of information and data, which may not be available, to determine whether some of 

these subsidies are de facto specific. These are exactly some of the problems on the application of the 

SCM Agreement to transition economies. But, in cases where the SOE is equitized/privatized, these 

potential subsidies will be considered pre-privatization subsidies, 170 and under the WTO jurisprudence, 

they will be considered "extinguished," provided that (i) the subject SOE is eventually 

equitized/privatized, and (ii) such equitization/privatization or the sale of the SOE is "at arm's length 

and for market-value" .171 As will be demonstrated below, most of SOE equitization/privatization cases 

fail the "at arm's length and for market-value" test. 

165 Ibid., Article 11.6. 
166 The deficit amounts resulting from the sale of outstanding debts shall be handled according to the 

regulations for handling outstanding debts of commercial banks. Ibid., Article 12.3. 
167 Ibid., Article 12.2. 
168 Ibid., Article 15. 
169 Ibid., Article I, which provides that "This Decree regulates the handling of outstanding debts and the 

debt management mechanism as well as the responsibility to repay debts of State owned enterprises." It is noted 
that the same procedures and mechanisms are applied to other SOEs which are not subject to 
equitization/privatization. 

170 It is noted that most of these subsidies fall into the scope of SCM Agreement Article 27.13 which 
covers domestic subsidies "within or directly linked to" privatization. 

171 See Chapter 3, section II.B.1.a(2), supra, on "Whether a benefit is conferred". 
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Under applicable laws, SOEs or its assets can be equitized/privatized or simply sold off. 172 In 

cases of equitization/privatization, the SOE is first valued to determine the total estimated price, which 

is then divided by 10,000 VND (1 USD is often equal to 16,000 VND) to calculate the total number of 

shares. After that, the state management authority of the SOE can (i) issue more shares to sell to the 

public to mobilize more capital to the future equitized enterprise; (ii) sell a portion of the total number 

of shares, but do not issue more shares or issue more shares and sell a portion of the total number of 

shares; and (iii) sell all the shares with or without issuing more shares. 173 In the last 10 years, 2600 

SOEs were equitized, of which the State still holds 46.5% of the total capital, with controlling shares in 

29% of the total equitized enterprises, and does not hold any shares in 30% of the equitized 

enterprises. 174 Based on our discussion on the WTO laws and jurisprudence on privatization-related 

subsidies, the first and second forms of equitization are most suspected of failing to meet the 

requirements for "arm's length and market-valued" sales of SOEs. 175 The third form of equitization, 

which can be understood as privatization, where the government sells off its capital in equitized SO Es 

is less suspected of subsidy questions. 

In cases of sales, an SOE or its assets are simply auctioned for highest price. Accordingly, the 

possible subsidy problems arise from the conditions on the determinations of the starting price for 

auction and the organization of the auction. As the procedures for assessing the value of the SO Es to 

determine the starting price for auction and the total number of shares for equitization purposes are 

172 See Decree No. 187/2004/ND-CP of the Government dated November 26, 2004 on Equitization of 
SOEs (Decree 187); Decree No. 80/2005/ND-CP of the Government dated June 26, 2005 on Assignment, Sales, 
Lease of SO Es (Decree 80). 

173 See Decree 187, ibid., Article 3. 
174 Interview Mr. Ho, Xuan Hung, Deputy Director of the National Steering Committee for Enterprise 

Reform and Development on remaining problems on equitization of SOEs (November 16, 2005) (available at 
http://www.mof.gov.vn). According to the Government's Report on equitization of SOEs up to the end of 2005, 
about 24.1% of the total capital of the equitized enterprises is mobilized through selling shares to the public. 

175 See Chapter 3, section II.B.1.a(2), supra, on "Whether a benefit is conferred), particularly footnote 154 
which refers to the AB decision in US CVDs on Certain EC Products that "Privatizations involve complex and 
long-term investments in which the seller - namely the government is not necessarily always a passive price taker 
and, consequently, the "fair market price" of state owned enterprises is not necessarily unrelated to government 
action. In privatizations, governments have the ability, by designing economic and other policies, to influence the 
circumstances and the conditions of the sale so as to obtain a certain market valuation of the enterprise." 
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similar, we will examine in more detail these procedures. We also examine the sale condition of 

shares which is much more complicated than the auction of an SOE. 

Under the laws, the SOE to be equitized or sold and its state management authority must first 

look at the book value of the SOE. This book value may include or not include the value of LURs, 

depending on the decision of the SOE and its state management authority. If the book value of the 

SOE is less than VND 30 billions (about US$ 1.9 million), the SOE can assess its market value by 

itself, based on either the Asset-Based Valuation or Discounted Cash Flow method as specified by the 

relevant regulations, and then submit its proposed value to its state management authority for 

approval. 176 This approved. value is the basis for determining the starting price for auction or the 

original total number of shares. 

If the book value of the SOE is more than VND 30 billion, the state management body of that 

SOE has to select a pricing organization within the list of pricing organizations issued by the Ministry 

of Finance. 177 Prior written approval of the Ministry of Finance is required in cases the state 

management body would like to hire a foreign pricing organization which has not yet operated in 

Vietnam. The selected pricing organization evaluates the value of the SOE and submits the result to 

the state management body within the contracted time. The state management body of the SOE to be 

sold or equitized, i.e., the line ministry, or chairman of the provincial people's committee, or chairman 

of giant SOEs - so called 91 General Corporations, or Minister of Finance, has the authority to 

approve or modify the submitted value of the SOE which serves as the basis for determining the 

starting price for auction or the original total number of shares. 

176 See Decree 187, Article 23; Decree 80, Article 23, supra note 172. The SOE and its state management 
authority must follow the regulations guiding the determination of value of SOEs for equitization. See e.g., 
Circular No. 79/2002/TT-BTC of Ministry of Finance dated September 12, 2002 guiding the determination of 
value of SOEs for equitization. This Circular provides detailed guidance on how to determine the value based on 
either of these two evaluation methods. 

177 The pricing organization is an auditing firm, securities firm, or investment bank that has the capacities 
to evaluate the value of a company. The MOF considers and publishes the list of pricing organizations annually. 
Most of the auditing firms in Vietnam, such as Vietnam Auditing Company (VACO), are included in this list. The 
criteria for the pricing organizations as well as their rights and obligations are specified in Circular 17/2006/TT
BTC of the Ministry of Finance dated March 13, 2006 guiding the implementation of Decree 101/2005/ND-CP 
dated August 03, 2005 of the Government on Price Evaluation. 
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In cases of equitization, the state management authority will also approve the percentage of 

state-owned shares, the percentage of shares to be sold to the employees of the privatized SOE (at 40% 

reduction compared to the average price sold to the public), the percentage of shares (maximum 20% 

of the total shares) to be sold (at 20% reduction compared to the average price sold to the public) to the 

strategic investors (defined as domestic suppliers of materials to the privatized SOE and domestic 

firms committed to purchase products to be produced by the privatized SOE), and the percentage of 

shares to be sold to the public (at least 20% of the total shares). 178 The shares to be sold to the public 

will be auctioned. If the total face value of these shares ( each share is given the face value of VND 

10,000) is equal to or less than VND 1 billion (about US$ 60,000), the shares will be auctioned directly 

by the SOE in its office. If the total value of these shares is more than VND 1 billion, they will be 

auctioned by a financial-intermediary organization, such as a securities company. If the value is more 

than VND 10 billions, they will be auctioned through the Securities Trading Centers of Vietnam's 

stock exchange market, either or both in Hanoi and Hochiminh cities. The fact shows that the shares 

of equitized SOEs auctioned through Securities Trading Centers were often at double or even triple 

prices, compared to its face values. 179 

The total amount of money collected from selling shares owned by the state, i.e., all the 

collected money in cases where no new shares are issued or the amount of money collected from 

selling the number of shares accounted for the state-owned capital in cases where new shares are 

issued to mobilize more capital for the equitized enterprise, will first be spent to cover the cost of 

equitization. The residual amount will then be used to pay for severance allowances and occupational 

training for the workers to be retained by the newly equitized enterprise. The rest, if any, will be 

178 See Decree 187, supra note 172, Articles 27-28. 
179 The sale of SOE shares through Securities Trading Center was considered as one of the 10 top 

corporate events in 2005, because a lot of money for the State budget was secured from low-priced shares of 
equitized SOEs. See Tope 10 Corporate Events (January 02, 2006) (available in Vietnamese at 
http://www.tuoitre.com.vn/Tianyon/Index.aspx?ArticleID=l 16509&ChannelID=l 1). It is noted that foreign 
individuals and organizations can buy 100% SO Es subject to be privatized, but limit to 49% of the total share 
value of an equitized SOE. 
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transferred to the SOE if only a portion of this SOE, i.e., piece-meal privatization/equitization, was 

equitized, or to the government if the SOE was wholly equitized. 

The above description suggests that most of the equitization/privatization cases in Vietnam in 

the past 10 years were not conducted at arm's length and for market-value as currently interpreted in 

the WTO jurisprudence. First of all, the policies to sustain continued employment and operation of the 

equitized SO Es have been emphasized and have actually resulted in the sales of a large portion of pre

determined preferential shares at lower prices. 

Secondly, it is very difficult to argue that the market conditions for the sales of SO Es might not 

have been significantly affected by the government's actions, from the decisions to select and approve 

the equitization/privatization plans a particular SOE to the retain of a number of shares, sometimes 

controlling shares, in the piece-meal equitization/privatization cases. The potential transfer of the 

amount of the collected money, after subtracting the equitization costs and employment-related 

allowances, to the SOE in these piece-meal equitization cases would likely be considered a new 

subsidy. 

Finally, the treatment of LURs would also be a potential concern. Under Vietnamese laws, the 

SOE subject to equitization and its state management body may choose not to include the value of 

LURs in the total assets of the SOE. In this case, the future privatized firm will continue to rent the 

land from the government on yearly basis. This option thus gives the privatized firm preferential 

access to land and LURs. In other words, the firm may not have had access to that piece of land and 

the attached LURs, had it not bought the privatized SOE. The frrm may thus benefit financially from 

this access to land and LURs. 

Accordingly, while the concern on potential subsidies to SOEs might have adversely affected 

Vietnam's WTO accession negotiations and its terms of accession, the possible 

equitization/privatization-related subsidies may adversely affect Vietnam's WTO participation and 

exportation in the future. 

7. Strategic industrial sector development plans? 
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As indicated earlier, for clarification, we have examined separately those strategic industrial 

sector development plans that include specific preferential treatments that constitute subsidies within 

the meaning of the SCM Agreement. 180 We now turn to discuss whether other plans may also run 

afoul of WTO laws on subsidies. We will consider all these plans together, 181 since they share key 

common features, such as (i) being approved by the Primer Minister or an authorized Minister; (ii) 

including specific development, production and sales targets; (iii) specifying an estimated amount of 

investment capital; (iv) specifying a number of support programs to realize these targets; and (v) being 

industry-based. 

Perhaps, the USTR comments on Vietnam's textile development program to 2010 on May 14, 

2006 right after the US and Vietnam reached bilateral agreement, in principle, on Vietnam's WTO 

accession best reflect the issues under subsidy laws these plans may cause: 

"The issue here is, it is not even a program it is a policy effectively that was put out by 

the Vietnamese in 2001 that encourages the development of its textile and apparel sector. 

The policy sort of exhorts the development of the sector. The$ 4 billion number, let's 

make sure there is no misunderstanding on this. The $ 4 billion is sort of an 

affirmational goal of Vietnam as to how much investment, private sector investment and 

so forth, would be able to be attracted there ... Our understanding is that it is in fact 

quite small. It is let's say nowhere even in the remote ball park of the billions of dollars 

that has been bandied around. It is, we believe, and we have been told, a very [bold] 

program. But whatever it is, it needs to be eliminated." 181 

We can draw several important points from these comments. First, the USTR did not consider 

that Vietnam's textile development plan, as such, is a subsidy program. Second, they believe that the 

180 See section B.6 supra on support for development of strategic sectors. 
181 For the list of these plans, see note 113 supra. 
182 

See USTR, Transcript of Conference Call on the US-Vietnam Bilateral WTO Accession Agreement on 
Market Accession (May 14, 2006) (available at http://O-
ww.insidetrade.com.gull.georgetown.edu/secure/pdf9/wto2006 3008e.pdf) (emphasis added) 
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amount of subsidies involves is "quite small" .183 So, why they concerned with this development plan 

and strongly demanded it to be eliminated? The answer is they believe that this is "a very bold 

program," meaning that Vietnam will seriously implement it. This implies potential subsidy and/or 

state trading issues as, they may believe that in a market-oriented economic environment, the 

government may not be able to force independent enterprises to do certain business activities without 

providing sort of financial incentives. 184 A related question is why the USTR only targeted this textile 

development plan, but not many other programs? The answer is quite straightforward, i.e., because of 

the US internal political pressure. There are at least two other aspects of the answer to this question. 

The development plans are sort of grey areas which involve both issues covered by the WTO and 

issues of national sovereignty that require a very careful solution. The US and other WTO Members 

did get some guarantees to address their concerns on these development plans by having Vietnam 

commit certain general market-oriented reform measures. 185 

We now consider these plans under WTO laws on subsidies. Our first question is whether 

these plans, per se, may be considered "subsidies" within the meaning of the SCM Agreement? At 

first sight, it is clear that each of these plans may fall within the scope of the definition of financial 

contributions specified in Article 1.1 of the SCM Agreement, because (i) it was actually drafted and 

approved by the government, and (ii) it included a number of support measures, such as (a) financial 

measures (appropriate preferential tax, land and investment credit policies); (b) infrastructure 

development; ( c) human resource development; and ( d) R & D support measures to develop new 

products and to apply new technology. However, these support measures are only stated in general 

terms, and thus do not amount to specific preferential treatments. There are neither specified amounts 

of tax exemption or reduction, nor any specified preferential investment interest rates. Therefore, it is 

183 We agreed that this plan did provide some types of subsidies. See the analysis in subsection II.B.7.a, 
supra, on "Textile and garment development plan". 

184 The clearest example on the causal relation between a development plan and financial and other 
support measures is the China's Auto development case which was brought to the WTO, see China - Mea~ures 
Affecting Imports of Automotive Parts (WTO/DS/339; 340 and 342) (2006). The development plan as such 1s not 
considered a subsidy. However, its implementing regulations were suspected of subsidy and discriminatory 
problems. For a brief summary of this case, see footnote 58 to Chapter 5, supra. 

185 We will analyze these commitments in Chapter 8, infra. 
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difficult to determine whether these plans constitute subsidies within the meaning of Article 1.1 of the 

SCM Agreement. Perhaps, further information on how enterprises, particularly SOEs, within each 

identified industrial sector receive loans, other financial arrangements and pay taxes and other 

financial obligations to the State budget, is necessary for such purposes. If it is evidential from these 

financial transactions that there is a preferential treatment accorded based on these plans, then such 

financial transactions may fall within the ambit of the SCM Agreement. In other words, whether the 

plans, as such, or the measures designed to implement them may constitute subsidies could only be 

determined on a case-by-case basis. The availability of relevant information is necessary, in all cases, 

for such purposes. 

Another question is whether these plans may affect international trade and whether the WTO 

laws on subsidies may effectively apply to detect and discipline these effects when they adversely 

affect the interests of WTO Members? 

One may view that the selected industries are somehow determined to be developed. 186 All 

plans set clear production and sales targets in specific deadlines. Several plans include specific import 

substitution and export performance targets. For example, the development plan for mechanical 

industrial sector sets the targets of meeting 45-50% of domestic demand and export performance of 

30% of the total output. The automobile industrial plan sets the targets of meeting 30-50% domestic 

demand by 2005, and 60-80% by 2010, as well as 20-40% local content by 2005, and 35-60% by 2010. 

Each plan includes a variety of support measures, as indicated earlier. As a result, these plans 

somehow show the government's willingness to intervene into the industrial sector development, and 

thus into the market operation. This willingness will prompt the identified industries to try to lobby for 

preferential treatments. The support received by an industry may then cause other industries to ask for 

similar supports and/or protection. The government may also actively intervene to realize these 

186 In this regard, para. 104 of the Working Parties Report on Vietnam's WTO Accession states that: "The 
representative of Viet Nam said that during the period of central planning in Viet Nam, government agencies had 
controlled all State-owned enterprises operating in each sector. Government agencies no longer had such 
controlling power, but they were still responsible for sectoral development policies ("sectoral management")." 
( emphasis added) 
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targets. Accordingly, these plans may likely cause some effects on the allocation of resources and 

market operation in Vietnam's economy and therefore affect international trade. However, it is unclear 

as to what extent these effects will be. As these effects largely depend on how the plans will be 

implemented in the future, it is difficult to assess how and to what extent the interests of other 

Members may be affected. 

In sum, as these plans as well as the support measures included therein may not be considered 

subsidies, they are not effectively disciplined by WTO rules on subsidies. Indeed, all WTO rules may 

fail to regulate these types of government behaviors. Accordingly, to the extent Members consider that 

these plans may affect their interests, Vietnam's WTO accession negotiations and future participation 

will be affected. 

D. Need for Temporary Continuation on the Use of Subsidies 

Having discussed the subsidy programs, we now tum to examine what are the difficulties that 

Vietnam has been facing or will face in removing the prohibited subsidies and administering other 

subsidies in line with WTO laws. The question is what could prevent Vietnam from implementing its 

obligations on the use of subsidies?187 We intend to go beyond the discussion of the difficulties in 

removing prohibited subsidies to provide a more complete ground to assess the WTO legal framework 

on subsidies for Vietnam. 

I. With respect to export subsidies 

187 It is noted that in Chapter 9, infra, we will discuss the question of how Vietnam could change its 
current policies and practices in such a way that ensures its compliance with WTO rules and at the same time 
promotes its development objectives. 
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One of the most important successes of Vietnamese economic development has been a 

sustainable export growth since 1985. 188 This export growth has been a key driving force for 

sustaining the balance of payment, rapid economic growth, job-creation, poverty reduction and for 

giving the government resources to tackle the important political and social matters. 189 Such results 

laid down the firm ground for government's policy to continue to keep the export growth. Indeed, 

Vietnam would have no choice but to ensure its export growth. 190 The export-oriented industrialization 

strategy that lies behind the success of the East Asian Tigers (including South Korea, Taiwan, 

Thailand, Malaysia ... ) also suggests Vietnam to follow. 191 Vietnam's sustained policy has been that 

imports are often conducted in a manner in line with export growth to ensure the acceptable trade 

deficit. 192 Here lies the dilemma between limited export capacities and imperative imports. 

On one hand, Vietnam has been dependent on imports of several important materials, including 

refined petroleum, 193 steel, fertilizer, cotton, and high-tech machinery and equipment for 

industrialization. 

On the other hand, Vietnam has been relying upon just only few traditional export items with 

low domestically added values. Except crude oil, the key export items are garment and textiles (about 

188 Martin, Rajapatirama and Athokorala (Vietnam: Deepening Reforms for Rapid Export Growth 2003) p. 
l. See also Annex I.4 on Import-Export Data and Growth Rate in the period of 1986-2005. 

189 Do, Hoai Nam (Opportunities and Challenges for Vietnam in WTO Accession 2003) pp. 2-4. See also 
VietnamnetBridge, Fending Off Renovation Challenges (January 30, 2006) (available at 
http://english.vietnamnet.vn/politics/2006/0l/537414/) (reporting an interview with Vietnam's Deputy Prime 
Minister Vu Khoan saying that " ... as a low-level developing country, Vietnam is in dire need of investment 
capital, technology and advanced management capabilities. It is the promotion of exports that helps Vietnam to 
have foreign currency to import machinery, equipment and raw materials for production development." 

190 E.g. see Report of the Prime Minister to the Xlth National Assembly at its 61
h Session on October 25, 

2004, section 5 on deepening international economic integration and expanding exports. 
191 See e.g., Mah, Jai S., "Export Promotion and Economic Development: The Case of Korea," in Journal 

of World Trade 40(1) (2006) pp. 153-166 (arguing that export subsidies were critical for Korean economic 
development in its early stage of socio-economic development of 1960s-1990s and submitting that WTO rules on 
subsidies should be amended to allow developing countries to adopt direct export subsidies). 

192 "The Government has asked the ministries and relevant agencies to take prompt actions to boost 
exports and restrict imports to reduce trade deficit between now and the end of the year". See e.g. Official Letter 
of The Office of Government No.4670NPCP-KTTT, dated November 16, 1998. The phase "Together with 
accelerating exports, due attention should be paid to the management of imports to avoid trade deficits" is found in 
almost all Government Resolutions on Key Solutions to implement the socio-economic and fiscal plan for every 
year. E.g. Resolution No. 01/2004/NQ-CP dated January 12, 2004 of the Government on some key solutions to 
implement the 2004 socio-economic and fiscal plans, Section IV.6. 

193 Vietnam has no capacity to refine petroleum. All exploited crude oil has been exported, and all refined 
products are imported. 
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80% of the inputs is imported), footwear (again, 80% of the inputs is imported), seafood, coffee, 

rubber, cashew nut, tea and rice. Some other important products have just been added recently, 

including furniture (also, 80% of the inputs is imported), certain mechanical products, certain computer 

equipment and parts, some plastic goods and sea vessels. In addition, Vietnam's export capacities 

have been constrained in the last few years by the invocation of trade remedy measures, particularly 

AD with NME methodologies and quotas, in its key export markets. 194 Since Vietnam is still relatively 

new in international trading system, both the government and its firms and business people are trying 

very hard to generate necessary information and to digest an understanding about international rules 

and markets to promote their exportation and to protect their legitimate rights. 

As we have demonstrated above, a variety of export subsidies have been provided to promote 

exportation. However, trade deficit was a constant feature in Vietnam's international trade from 1986 

to 2005, 195 and the trend will certainly continue, at least in the near future. Under such a situation, 

Vietnam may have to face severe difficulties in abolishing export subsidies and in administering other 

subsidies in conformity with its obligations under the WTO. Indeed, Vietnam's insistence on being 

granted the preferential treatment on the use of subsidies in the past several years in its WTO accession 

. . fl h" 1· 196 negotiat10ns re ects t 1s po icy concern. 

2. With respect to subsidies to SOEs 

Vietnam's Constitution firmly states that the State economic sector shall be consolidated and 

developed, particularly in key industries, play the leading role in the national economy, and, together 

194 The US and EU are the largest and most critical markets for Vietnam for a number of important export 
items, like seafood, textile and garment, footwear and furniture. In 2002 and 2004, the US initiated and imposed 
anti-dumping duties against several seafood products. The US also maintained textile quotas on Vietnamese 
textiles and garments since 2002. The EU initiated and imposed AD duties on several products, including footwear 
in 2005 and 2006. The AD case against leather shoes alone has threatened the development of Vietnam's footwear 
industry. See e.g., ThanhnienNews.com, EU Probe Threatens Vietnam Shoe Exports, Jobs (December 21, 2005) 
(available at http://www.thanhniennews.com/business/?catid=2&newsid=l 1439). 

195 See Annex I.4 on Import-Export Data and Growth Rate in the period of 1986-2005. 
196 See footnotes 14-16, supra, and their accompanying texts for more detail on this point. 
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with the collective economic sector, become a foundation of the national economy. 197 However, in 

2003 or just two years before the set target of joining the WTO in 2005, the Vietnamese SOEs were 

characterized as small scale, irrational structure with outdated technology, weak management capacity 

and low efficiency and competitiveness. 198 According to an Assessment of Global Competitive Forum, 

in 1998, Vietnam ranked 43rd out of 59 East Asia countries selected and unfortunately this rank fell 

sharply in 1999 and 2002 to 48th and 53rd, respectively. 199 

Observing the conflicts between the weak capabilities of SOEs and its desired function as a 

decisive factor in firmly maintaining socialist orientation for economic, political and social stability 

and development, one of the key officials on the SOEs reform committee proposed that "while 

subsidies must be eliminated, sound investment policies and proper assistance are crucial for 

prioritized sectors and products".200 The Ministry of Industry, the line management authority of all 

manufactured products, including textile and garment and footwear, proposed the elimination of all 

export and import substitution subsidies after 5 to 7 years upon accession.201 This Ministry also argued 

that the Government should provide preferential treatments with regard to value-added tax, corporate 

income tax and put in place practical incentives favoring enterprises producing goods for export.202 

The Ministry of Finance also proposed to provide financial support, particularly preferred investment 

credits to support export performance and domestic production.203 

Thus, it is likely that policy makers may want to intervene to ensure the leading role and strong 

competitiveness of the SOEs, at least in strategic industries. As a result, Vietnam may face difficulties 

in eliminating certain existing subsidy programs. Indeed, new subsidy programs may have fertile 

grounds to be born if Vietnam is forced to eliminate existing ones. 

197 Resolution No. 51/2001/QHlO dated December 25, 2001 on Amendments and Supplements to a 
Number of Articles of the 1992 Constitution of the Socialist Republic of Vietnam, Article 19. 

198 Tran, Ngoc Phuong (Reform ofSOEs in the Context of Vietnam's WTO Accession 2003) p. 3. 
199 Ministry oflndustry (Vietnamese Industry: Strategy toward WTO Accession 2003) p. 4. 
200 Tran, Ngoc Phuong (Reform ofSOEs in the Context of Vietnam's WTO Accession 2003) p. 3. 
201 Ministry oflndustry (Vietnamese Industry: Strategy toward WTO Accession 2003) p. 8. 
202 Ibid., pp. 19-20. 
203 Ministry of Finance (WTO Accession and Fiscal Policy Reform in Vietnam 2003) pp. 4-5. 
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3. With respect to subsidies for the development of strategic industries 

An important issue that has been hotly debated nowadays is that Vietnam should provide 

subsidies to strategic industries to change its comparative advantages, and to produce more value-

added products. The arguments articulate the views that Vietnam could not rely on its few existing 

export products to ensure sustained socio-economic growth and prompt economic development, and to 

realize the overall target of becoming an industrialized and modernized country in 2020. A Hanoi-

based UNDP economist advised that "Vietnam can't simply be a producer of rice and T-shirts, but it 

needs to produce high value added products to ensure long-term success."204 While subsidies are not 

the only policy instrument, they have been considered critical now and in the near future when the 

business environment in Vietnam is not favorable enough to promote research and development as 

well as investment in strategic industries. Accordingly, attempts will likely be made to ensure that 

necessary support is given to promote the development of these industries. 

4. "Unfair" competition 

It is true that Vietnam's poor quality of general infrastructure, legal institutions and high 

transaction costs may put its enterprises and industries at less competitive positions compared to those 

in other countries in both international and Vietnam's own markets. A survey conducted in 2003 

found that many of the major problems facing Vietnamese firms originated in the poor and 

underdeveloped market environment.205 The story of Vietnam's international bonds to mobilize capital 

for Vinashin described above shows the lack of efficient capital market and resources in Vietnam. The 

weak and inadequate legal institutions give rise to high transaction costs and less predictability in 

204 VNEconomy, Rice, and T-shirts or Microchips? (December 14, 2005) (available at 
http://www.vneconomy.com.vn/eng/index.php?param=article&catid=03&id=Oeb4c72ef87dc0). 

205 Institute of Economics of Vietnam, WTO Accession and Vie'tnamese Manufacturing Firms: Awareness, 
Perception and Expected Responses (Hanoi: May 2003), pp. 9-11 (available at World Bank website 
http://www.worldbank.org/vn). 

343 



business environment. While labor cost is relatively cheap, the total costs for building a production 

facility in Vietnam is much more expensive than those found in other countries because of the high 

costs of land and equipment, lack of capital, and time-consuming administrative procedures. The 

ultimate outcome is that Vietnamese firms are operated in more costly business environment than their 

counterparts in the world markets. Thus, Vietnam may find it necessary, at least temporarily, to 

provide some sort of financial supports and guarantees to offset these factual "unfair" disadvantages 

for its firms so that they can compete more fairly in international markets. 

5. Investment incentives for FDI 

FDI has been playing an import role for the sustainable economic growth and development in 

Vietnam.206 As a result, Vietnam has committed to further attract foreign investment. In the past, a 

variety of investment incentives were provided for this purpose. However, the 2005 common 

Investment Law largely eliminates most of these subsidies, despite strong resistance from foreign 

investors.207 Thanks to the WTO accession and participation, Vietnam was "forced" to adopt the view 

that the transparent and functioning legal and institutional system is much more critical to attract FDI. 

The fact so far has endorsed such views and efforts as showing that FDI in 2005 increased 

206 FDI has provided an important source of capital for development investment in Vietnam, 25% of the 
total investment capital in Vietnam in the period of 1991-1995; 24% in 1996-2000; and 18.5% in 2001 and 2002. 
FDI has increasingly contributed to GDP growth, from 3.5% in 1993, to 13% from 2000. FDI projects created 
about 630,000 direct jobs and thousands of indirect jobs. See Vietnamese Ministry of Planning and Investment, 
Foreign Investment Policy of Vietnam in the Process of International Economic Integration, paper presented at the 
International Conference on Vietnam's Readiness for WTO Accession, Vietnam, 2003, p. 3-8. (available at 
http://siteresources.worldbank.org/INTRANE'ITRAD E/Resources/WBI-Trainin g/vietFIP dat. pd:!:). 

207 For the first time in Vietnam, before the debate for enactment of common Investment Law, all three 
chief executives of the American, European and Australian Chambers of Commerce in Vietnam wrote to 
Vietnamese government officials, and talked to the press to express their strong resistance on the less favorable 
treatments accorded to foreign investors under the draft law. See Concerns on "Backwards" of Common 
Investment Law (November 17, 2005) (available at 
http://www.tuoitre.com. vn/Tianyon/Index.aspx? ArticleID= 108663&Channe1ID=l l ). 
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substantially, and 2006 marked a quantum-jump on FDI.208 Accordingly, Vietnam may not have 

particular difficulties in removing WTO-incompatible investment incentives for FDI. 

6. Social safety net and socio-economic equality 

Another major issue that may cause difficulties for Vietnam to bring its subsidy practices in line 

with WTO rules relates to its social safety net. Since Vietnam does not have in place any 

unemployment or medical insurance programs for the poor or unemployed, and an overwhelming 

majority of the population has low incomes, Vietnam has always considered its economic policies 

within the context of social equality and inclusiveness to prevent social upheavals and to improve 

people's living standards. Therefore, to the extent that these economic policies, such as equitization 

and price control, may constitute specific subsidies within the meaning of the SCM Agreement, it is 

possible that difficulties may arise for Vietnam in bringing these policies and practices into compliance 

with its WTO obligations.209 

Vietnam's equitization has always been formulated and carried out in such a way that includes 

labor and employment policies. Such policies not only demand that a certain percentage of shares be 

reserved for workers and strategic investors at preferential prices, but also affect the way the 

equitization is organized. The ultimate aim is to ensure their continued employment and to 

compensate for their accumulated contribution to the SOE. Regardless of whether this ultimate aim is 

208 Ministry of Planning and Investment, the line ministry of foreign investment, reported that in 2005, 
Vietnam attracted USD 5.8 billion FDI capital, and increase of 25%. It predicted that FDI in 2006 may reach 
USD 6 billion. (December 29, 2005) (available in Vietnamese at 
http://www.mpi.gov.vn/showTinvan.aspx?lang=4&ma_tinvan=l0062). In the first week of 2006, Intel, the 
world's largest chipmaker and hardware, applied for an investment license, and was granted in February, to invest 
in a US$ 605 million chip-making plan in Hochiminh City. In December, Intel increased its investment to US$ 1 
billion. In the first five months of 2006, Vietnam received the FDI of over USD 2.4 billions, an 8.9% increase in 
the number of foreign-invested projects and a 19.7 % increase in registered capital over the corresponding period 
of 2005. See Yahoo, Asia News, Foreign Investment in Vietnam Tops $2.4BLN in last 5 months (May 26, 2006) 
(available at http://asia.news.yahoo.com/060526/4/213qg.html). The total FDI in 2006 reached$ 10.2 billions, an 
increase of 49 .1 %, the highest in Vietnam's history in attracting FDI since 1987 and much higher than originally 
expected. 

209 It is noted that this conclusion is not likely affected by the fact that the employment and other social 
objectives are achieved or not by the implementation of these economic policies. 
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achieved, as long as these policies are implemented, the sale of an SOE or its assets is often not "at 

arm's length and for market valued". However, even though Vietnam has been struggling to find ways 

to accelerate equitization/privatization and to get the maximum market-based value, it has not yet 

figured out how to reconcile these targets with the labor and employment policies. It is noted that 

subsidies to cover operating losses of SOEs so that they can remain employment also relate to these 

labor policies. Accordingly, unless Vietnam can find a better way of securing its labor and 

employment objectives, e.g., through an independent social safety net, which would definitely take 

much time and effort, it will face enormous difficulties in bringing these policies and practices in 

compliance with WTO laws on subsidies. 

Price controls of basic goods and services are also a key instrument for the government to 

ensure its social policies. Perhaps, as a legacy of the centrally-planned economy, the government has 

been subsidizing the prices of key goods and services to keep these prices low enough so that the living 

standards of the poor people are not adversely affected. Even though some of these government 

actions may be considered subsidies or inconsistent with Vietnam's market-oriented reform 

commitments, unless Vietnam finds a way to secure the socio-economic welfare of its poor people, it 

will face enormous difficulties in bringing these policies and practices in compliance with its WTO 

obligations. 

The above arguments on the lack of an effective social safety net may become more and more 

important as industrialization in Vietnam's economy intensifies even if the lack of an effective social 

safety net has never been seen as a critical element in Vietnam in the past. The reason is that at no 

point in time in the history of Vietnam more than 35% of Vietnam's population relied on social safety 

nets.210 Until now, the overwelming majority of the population neither has medical nor social 

insurances. They rely on traditional family-based approaches where extended families support 

relatives; younger generations take care of aging parents and grandparents; and communities are 

210 
In 2005, there are less than 6 millions persons ( out of a total population of 82 millions) that have social 

insurances. See WB (Vietnam Development Report: Business 2006) p. 96. 
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mobilized to help affected people.211 Those, maily industrial workers and government employees, that 

have access to medical and social insurances do not purely rely on these insurances because of their 

ineffectiveness. They rely, to a considerable extent, on their own savings or social relations. But this 

situation will be dramatically and systematically changed in the very near future as industrialization 

intensifies in Vietnam's economy. The traditional ways of handling with the lack of social safety net 

will become less and less sufficient. Vietnam therefore needs a comprehensive strategy to deal with 

this situation. On one hand, maintaining employment to avoid social disruption would be critical, at 

least temporarily. In the long term, a more competitive economy that helps bringing down prices and 

better quality for basic goods and services could increase the living standards of these poorest and 

weakest and most marginalized people. Social safety nets and equality should be ensured by separate 

social programs. The combination of economic and social policies should be carefully considered to 

avoid subsidy-related problems. The more efficient use of resources will result in more employment 

generally and thus promote socio-economic development and inclusiveness. 

Thus, Vietnam may have to reformulate its programs but may not face severe obstacles in 

administering its financial support programs to its firms in a WTO-compatible manner while ensuring 

its social objectives. 

III. Concluding Remarks 

Vietnam has made tremendous efforts in its transition to a market-oriented economy. The 

government role has changed substantially, from exercising a direct economic function, which 

mandated itself to own and make all decisions on production and distribution, to undertaking a 

regulatory function which, on the contrary, requires the creation and enforcement of a legal and 

institutional framework to ensure the business environment within which all enterprises compete 

equally for inputs and sales. The economy is no longer operated as a single enterprise driven and 

zn WB (Vietnam Development Report 2005) p. 120. 
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owned by the government. Enterprises now in Vietnam are diversified, autonomous, and profit

maximizing entities. The share of SOEs in the economy, both in terms of industrial outputs and 

coverage, has been dramatically reduced. All enterprises compete equally and make business 

decisions based upon market signals of prices and costs of inputs and outputs. 

Vietnam's trade regime has also been intensively liberalized. The country has been trading with 

all countries in the world on market-based principles. Its domestic market is effectively linked to 

international market. 

Subsidies are part of Vietnam's overall trade regime, and play a key role in government's 

policies of encouraging production and sales. Many of the subsidy programs are easy to identify and 

measure. Some of them fall into the prohibited category of subsidies within the meaning of the SCM 

Agreement. While it is generally difficult and even inaccurate to assess the efficiency of any subsidy 

program, it is possible to state that several Vietnam subsidy programs are effective in encouraging 

production and sales, and promoting sustainable socio-economic development and international 

integration. Certain export support credit and trade promotion programs could fall into this category. 

Yet, there are some programs that could be considered subsidies, but difficulties exist to 

identify and/or measure them. These difficulties are mainly derived from the lack of sufficient 

information, or inadequate market structure, or public ownership of resources, or certain state trading 

activities. For instance, there are difficulties when one questions the market-based costs for financial 

services of SOCBs and how such practices influence the prevailing costs in Vietnam's credit markets, 

or to what extent export promotion strategy and its implementing measures constitute subsidies under 

WTO laws? 

However, careful consideration is critical in assessing possible subsidies related to public 

ownership of resources in Vietnam's economy. To a considerable extent, overwhelmingly or even 

solely public ownership of certain types of resources may not necessarily mean subsidization. Rather, 

the inadequate legal and institutional framework and enforcement might result in certain types of 

subsidies that do not truly reflect the desire and/or policies of the government. The LUR system in 

Vietnam may present the most typical example. 
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The ongoing economic planning through strategic industrial sector development plans and 

export promotion strategies may send false signals on the government's role as an economic actor in 

the market. Such planning largely functions as policy guidance, and may not directly affect the 

production and distribution of enterprises in the marketplace to any meaningful extent. It rather 

reflects the residual legacy of the centrally-planned era.212 However, together with the pre-determined 

leading position of the state-owned sector in the economy, such planning may show the active role of 

the government in production and sales activities. As a result, WTO Members may question the 

independent position and operation of Vietnam's SOEs. Since WTO Members are likely to assert that 

the market forces are not permitted to function properly, they will likely ask for "additional measures" 

to identify and discipline subsidies in Vietnam. 

Finally, most of Vietnam's current subsidy programs are established and operated by the 

executive branch, rather than by legislation of the legislature. Vietnam's government may therefore 

have been at a more flexible position both in negotiating and implementing Vietnam's terms of WTO 

accession on subsidy issues. 

212 Adam McCarty, Vietnam's Integration with ASEAN: Surveying of Non-tariff Measures Affecting Trade, 
a Report prepared for the Office of Government under the United Nations Development Program Project, 
VIE95/015, January 1999 (stating that after 12 years of renovation, "The Vietnamese policy framework is very 
much a legacy of central planning. The planning vision of development and the role of the state stifle the path of 
liberalization." (available at http://www.mekongeconomics.com). 
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Chapter 8: 

WTO Legal Framework on Subsidies for Vietnam 

We have examined all key issues that may be relevant to the formulation and implementation of 

the "buffering mechanism" as part of Vietnam's WTO legal framework on subsidies in the previous 

chapters. We now relate and weigh them together to determine what would be such a legal framework 

for Vietnam. Specifically, we ask: what would have been the legal framework on subsidies that 

Vietnam should have been expected to fulfill when it joined the WTO? This legal framework will be 

drawn based on our theoretical discussion on the WTO laws on subsidies and the particular situation of 

Vietnam. We then ask: what was the actual legal framework on subsidies for Vietnam? The answer to 

this question will show how much different the actual legal framework produced from Vietnam's 

WTO accession negotiations is from that suggested by our theoretical analysis. To the extent that there 

are any differences between them, the reasons for such differences are explored. 1 

The overall legal framework on subsidies for Vietnam will consist of three major components: 

measures promoting market-oriented economy, obligations on the use of subsidies, and measures 

supporting the effective enforcement of Vietnam's commitments. We will center our discussion within 

each component. In each component, we first summarize the required or expected legal standards. We 

then discuss to what extent the conditions in Vietnam satisfy these standards. Finally, we consider 

what measures are necessary to promote and ensure Vietnam to live up with these standards, both from 

the theoretical analysis and practical negotiation perspectives. 

I. Measures Promoting a Market-Oriented Economy 

1 Generally, the difference would reflect the extent of political dynamics of the WTO and its accession 
negotiation process. See Chapter 6, section II, supra, on Explanations for Ongoing "plus" Buffering Mechanism 
for a thorough analysis on this issue. 
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A. What Are the Assumed Market Conditions? 

Our analysis above suggests that the necessary economic settings for the proper application of 

the SCM Agreement center on the conditions facilitating the appropriate function of market forces of 

supply and demand. Business firms should be able to compete equally for inputs and sales, and are 

free to enter into or get out of the market or fail, i.e. they can go bankrupt. While the government can 

participate in the market, it should do so as if it were a private enterprise. The primary role of the 

government is to establish and enforce the legal and institutional framework to provide a favorable 

business environment within which business firms, regardless of their business forms and ownership, 

operate. Firms must be independent from the government and operate based on market signals to 

maximize their profit. Domestic and foreign firms must also be able to compete equally for inputs and 

sales within the agreed liberalized international markets to promote the more efficient use of global 

resources for the betterment of all trading countries. 

It is noted that these market conditions are not free from government's intervention, since there 

actually exists no "pure" free markets. On one hand, the national government plays a critical role in 

setting these market conditions through establishing and enforcing an institutional and legal framework 

to promote and ensure the proper function of market signals and principles. However, the national 

government may also act in such a way that nullifies or limits the proper function of market forces to 

achieve its policy objectives. Therefore, it is the type and level of government's intervention that is 

critical. International trade rules fail to function appropriately where the government intervention 

results in the nullification of all, or sufficiently all, market forces so that prices in the market are 

artificially set and do not reflect the market signals of supply and demand. Accordingly, the assumed 

market conditions for the WTO rules on subsidies to be effectively applicable are the markets in which 

market forces are meaningfully functioning. 
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B. To What Extent Do Vietnam's Conditions Satisfy the WTO-Assumed Market 

Conditions? 

Our examinations of Vietnam's market settings show a mixed picture. Although Vietnam has 

made tremendous progress in building and operating the market-based legal and institutional 

structures, market forces have not yet meaningfully functioning, and difficulties still exist for the 

identification and/or measurement ofpotentialsubsidies as well as their effects on international trade. 

Vietnam has firmly pursued international economic integration and WTO accession and 

participation. The country has established and increasingly strengthened the market-oriented economy 

which in tum facilitates the effective function of WTO laws, particularly the SCM Agreement.2 The 

government has effectively shed its economic function to operate the whole economy as a single 

enterprise. Both individuals and firms, foreign or domestic, regardless of ownership forms, are 

increasingly ensured the abilities to exercise their economic rights freely. Firms, including SOEs, are 

independent entities and compete equally for inputs and sales, both in Vietnam's and foreign markets, 

for profit. 

However, Vietnam seems not yet fully accepting the view that the government should not be 

held responsible for all economic achievements and failures. Although the government has focused 

more on strengthening the competitiveness and predictability of the legal and institutional system and 

on its social and security functions, such as poverty reduction and general education, Vietnam's 

Government still undertakes certain actions that may restrict the proper function of market forces. 3 

The most critical issue would be the ongoing formulation and implementation of industrial sector 

development plans with specific production and sales targets, as well as estimated investment and 

supported measures. This action together with the planned export and production targets in both long-

term and yearly economic development plans may somehow result in the distortion of the function of 

the market forces. The SOCBs are still somehow not operated on commercially viable basis and not 

2 See Chapter 7, section I, supra, on "Vietnam's Target ofWTO Membership in 2005". 
3 Ibid., section II.C on "Difficulties in Identifying and Measuring Potentially Critical Subsidies" for further 

detail. 
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free of government's direction. Price controls of some products and services and certain state trading 

activities (largely through granting and/or maintaining exclusive or privileged trading rights) are just 

two other examples. 

C. What Should the Measures Be? 

As Vietnam is still in the transition process, the market forces in its economy are not properly 

functioning to such an extent that may guarantee the effective application of WTO laws, particularly 

the SCM Agreement. Accordingly, some measures promoting further market-oriented reforms are 

necessary. 

It is clear that the measures should promote Vietnam's initial progress and tackle the remaining 

issues to ensure the proper function of the market forces. Therefore, Vietnam should be undertaking 

those measures (i) to restrain its direct intervention on production and sales through economic 

planning, thereby effectively ensuring the independent and equal-footing position of SOEs; (ii) to 

progressively broaden trading rights; (iii) to effectively remove price controls over several key goods 

and services that may not adversely affect the social welfare, such as cement and petroleum products; 

(iv) to improve transparency in government decision-making and implementation processes; and (v) to 

strengthen uniform law enforcement. 

D. Did the Actual WTO Accession Negotiations Result in a Different Outcome? 

We found that the actual Vietnam's accession negotiations did not result in a different outcome. 

Under Vietnam's WTO Accession Protocol, Vietnam committed: 

• on the commercial operation of SOEs: (i) to "ensure that all enterprises that were State-owned 

or State-controlled, including equitized enterprises which the State had control, and enterprises 
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with special or exclusive privileges, would make purchases, not for governmental use, and sales 

in international trade, based solely on commercial considerations, e.g., price, quality, 

marketability and availability"; (ii) to ensure that "the enterprises of other WTO Members 

would have an adequate opportunity in accordance with customary business practice to 

compete for participation in sales to and purchases" from these enterprises on non-

discriminatory terms and conditions; (iii) "to not influence, directly or indirectly, commercial 

decisions" of these enterprises; and (iv) to not consider the purchase or sale or production of 

goods or supply of services, by these enterprises, for commercial sale, or for non-governmental 

purposes, as within the scope of government procurement exception. 4 

GI on equitization and privatization: to "ensure the full transparency of privatization and 

equitization programs" and to provide WTO Members with annual reports on the status of 

equitization and reform of equitized enterprises in which the State retained a controlling share.5 

GI on price control: to undertake price controls in a WTO-consistent fashion and to publish the list 

of goods and services subject to State price control;6 

GI on trading rights: to allow all foreign firms and individuals to engage in importation and 

exportation, as importers or exporters of record, subject only to the obligation to registration, 

and the importers to freely choose their domestic distributors; 7 

GI on transparency: (i) "to make the use of "official letters" more transparent and consistent with 

WTO rules"; (ii) to promptly publish all laws, regulations, decrees, judicial decisions and 

administrative rulings of general application; (iii) to provide at least 60 days for public 

comments on proposed laws and regulations affecting trade in goods, services, and intellectual 

property, and to "take into account any comments received during the period for commenting"; 

4 See Working Parties Report on Vietnam's WTO Accession (WT/ACCNNM/48, dated October 27, 2006) 
(Hereinafter referred to as "Working Parties Report on Vietnam's WTO Accession") paras. 78 and 79. 

5 Ibid, para. 95. 
6 Ibid, para. 103. 
7 Ibid, paras. 146-147. 
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and (iv) to notify any laws, regulations, or other measures to the WT0.8 

The above description shows that Vietnam has agreed to undertake many concrete 

commitments to promote market-oriented reforms, most particularly in the areas of the operation of 

SOEs and transparency. As all of these issues are critical in the economic reforms of Vietnam as well 

as for the overall application of WTO laws in transition countries, we see that the actual WTO 

accession negotiations resulted in a similar outcome. These measures are also surely enough to secure 

the US law requirements and practice on WTO accession ofNME countries.9 Furthermore, the China's 

WTO accession experience also supports this assertion. 10 We emphasize the requirements "to 

strengthen uniform law enforcement" to reflect the necessity of law enforcement in Vietnam as 

Vietnam has made substantial progress in law promulgation but not in law enforcement. This 

obligation may further empower the central government to ensure the uniform law enforcement 

nationwide, and to avoid the problem of Iocalism. 

II. Obligations on the Use of Subsidies [l:)E,X rnEM:E~r~i:J~~IY~Q 

A. What Are the WTO Rules on the Use of Subsidies? 

The WTO provides different rules on the use of different types of subsidies. Export and import 

8 Ibid., paras. 517-519. 
9 As analyzed in Chapter 6, section II.D on US Laws on PNTR, Section 1106 of the Omnibus Trade and 

Competitiveness Act of 1988 requires that the WTO agreement cannot be applied between the US and Vietnam 
until an agreement is reached between the two countries to ensure (i) Vietnam's state trading enterprises to operate 
in accordance with commercial considerations (such as price, quality, availability, marketability and 
transportation), and (ii) adequate opportunities for US firms to compete freely and equally. The US-VN BTA 
follows closely these requirements: Chapter 1, Article 8 requires that Vietnamese state trading enterprises observe 
the non-discriminatory principles in their purchases and sales of imports and exports, and make sales or purchases 
solely on the basis of commercial considerations, including price, quality, availability, marketability, 
transportation and other conditions of purchase or sale, and allow the US companies adequate opportunity, in 
accordance with customary business practices, to compete for participation in such purchases or sales. 

10 As demonstrated in Chapter 6, section I.B. l .a, supra, on "Measures promoting market-oriented 
economy" (of China), four key measures are included to (i) improve transparency in government decision-making 
and implementing; (ii) progressively liberalize the availability and scope of trading rights; (iii) not take any 
measure to influence or direct state trading enterprises; and (iv) allow prices for traded goods and services in every 
sector to be determined by market forces. 
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substitution subsidies are, per se, specific and prohibited because their use is presumably believed to 

distort international trade. These and all other subsidies that are specific must be notified to the WTO. 

Members are obligated to administer their domestic subsidies in such a way that do not cause adverse 

effects to the interests of other Members. 

Given the policy rationalities of the rules on subsidies, 11 the WTO law permits the departure of 

certain obligations in particular circumstances. Developing as well as transition economy countries are 

accorded certain separate rules, often known as preferential treatments, because of their special 

situations. Although a variety of preferential treatments were provided at the birth of the WTO, only 

several rules are now in effect. 12 First, the prohibition rules on export subsidies are not applied to 

LDCs and Annex VII(b) countries. Second, a new Member is given a 3-year "adaptation" period to 

bring their existing subsidy programs into compliance with its WTO obligations. Third, developing 

countries are exempt from WTO challenges on certain privatization-related subsidies. 

B. Does Vietnam Satisfy WTO Conditions for Preferential Treatments? 

Vietnam satisfies all the conditions for the current preferential treatment rules. First of all, as a 

poor developing country, Vietnam's GNP per capita has never reached US$ 600 under the World Bank 

standards, i.e., much lower than the US$ 1000 threshold requirement. Second, certain types of 

Vietnamese export subsidies are arguably effective in promoting its trade, and export growth is 

essential for its sustained economic development and international trade participation. Furthermore, it 

is not difficult to identify these subsidies, as well as to assess their adverse effects on the interests of 

other Members. Third, Vietnam's poor infrastructure and high transaction costs may put its enterprises 

at less favorable conditions compared to those enjoyed by their counterpart firms in other countries. 

11 See Chapter 2, section III, supra, on "Justifications for the Use of Subsidies by the Subsidizing 
Governments" for detail. 

12 See Chapter 3, section II.C, supra, on "Preferential Treatments" for a thorough analysis on all provisions 
on preferential treatments as enshrined in the SCM Agreement. 
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Lastly, the exemption of privatization-related subsidies is critical for Vietnam to successfully carry out 

its privatization programs. Due to a variety of reasons, Vietnam has not yet substantially privatized its 

SOEs, and intends to accelerate privatization programs in the next 5 years. 

C. What Should Vietnam's Obligations Be in Regards to the Use of Subsidies? 

Although Vietnam should be granted all existing preferential treatments, provided that it 

notifies the WTO all of its programs, it is recommended that export subsidies are permitted within the 

3-year transition period, and privatization-related subsidies are permitted until the year 2010. 

As a transition economy country that is relatively new on the market-based international trading 

system, the 3-year transition or adaptation period would be critical for Vietnam. This treatment would 

help Vietnam to solve its dilemma situation. On one hand, Vietnam would like to accelerate its 

market-oriented reforms. However, such reforms are often resisted and slowed down by those who 

consistently ask for protection. To deal with this protection demand, as discussed above, Vietnam 

adopted and still maintains a number of subsidy programs to ensure the smooth transition and to 

prevent social upheavals. Accordingly, the immediate removal of all of these programs would cause 

undesirable effects, and invite strong political resistance. Indeed, it would not be realistic to expect 

Vietnam to be a fully responsible Member upon accession, at least on the use of subsidies. This 3-year 

transition period would also reflect the vision on future socio-economic development of Vietnam. 

Vietnam is ready to undertake critical economic and legal reforms in the next few years to boost its 

economic development and international integration. At worst, Vietnam may not be able to conduct 

such reforms, or do so at the desired path, without the benefits and responsibilities of WTO 

membership. WTO membership may be a prerequisite for actually achieving the reforms in Vietnam 

that both the WTO itself and its Members want to promote. These concerns are exactly the policy 

rationalities of the WTO transition period. Such rationalities strongly advocate that developing and 

transition countries at lower levels of socio-economic development, like Vietnam, should be given 
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some "adaptation" time to adjust their policies to ensure that they could absorb the benefits of the 

WTO membership while fully respect its rules. If Vietnam is to succeed, then it would graduate from 

the list of developing and transition countries at low level of development that are granted special and 

differential treatments under the WTO rules. Therefore, failure to give Vietnam such an adaptation 

period would run afoul of both WTO laws and Vietnam's market-oriented reform efforts. 

Vietnam's privatization programs are expected to be completed by the year 2010. However, 

Vietnam may not be able to accomplish this goal without the responsibilities of its WTO membership, 

which mandates and promotes market-oriented reforms. Vietnam's accelerated privatization may also 

reduce the possible problems associated with SOEs, such as economic planning, state-trading 

enterprises, SOE lending, and even market benchmarks to identify and discipline possible subsidies. 

Accordingly, an explicit support to Vietnam's privatization efforts in the next 5 years is critical and in 

line with both the languages and spirits of WTO laws as well as Vietnam's distinct situations. In this 

regard, it is noted that the exemption of privatization-related subsidies from WTO challenges as 

currently permitted under the SCM Agreement would be necessary, but may not be sufficient as a 

policy incentive for Vietnam's privatization programs as well as Vietnam's WTO participation in such 

a way that could realize the benefits of international trade liberalization to both Vietnam and WTO 

Members. 13 As discussed above, the potential application of Members' CVD measures against 

possible Vietnam's privatization-related subsidies, most critically the forgiveness of prior debts, the 

debt-to-equity infusion and the pre-privatization subsidies, is much more cumbersome for Vietnam's 

WTO participation in the future. 14 As such, it is submitted that Vietnam should be exempt from both 

potential WTO and CVD challenges on privatization-related subsidies, provided that the country 

promptly notifies the WTO of its privatization programs in its first 5 years of WTO participation. 

13 See Chapter 3, sections II.C.3.a, supra, on "Privatization: allow subsidies supporting privatization" for a 
discussion on the scope of exemption of privatization-related subsidies from WTO challenges, but not CVD 
measures. 

14 
See Chapter 3, sections II.B.1.a(2) and II.B.2.b, supra, on "Whether a benefit is conferred?" and 

"Countervailing duty measure" for a comprehensive discussion on the possible application of national CVD 
measures against privatization-related subsidies under the SCM Agreement; see also Chapter 7, section II.C.6, 
supra, on "Privatization-related subsidies?" for a discussion on the existence of potential subsidies in Vietnam's 
privatization programs. 

358 



Furthermore, the explicit endorsement of these preferential treatments would encourage 

Vietnam to fulfill its notification obligations which are of particular concerns of the Members and are 

critical for the effective application of WTO laws on subsidies. Vietnam's initial notification efforts 

during its WTO accession negotiations would suggest that it would be able to fulfill the notification 

and consultation requirements. 

Finally, it should be noted that the rules on the use of subsidies, as enshrined in the SCM 

Agreement, including those that are often named [perhaps wrongly] "preferential treatments," should 

be viewed as an internationally agreed framework, not as a matter of preferential treatments. This 

argument is supported by the policy rationalities of WTO rules on subsidies as well as the political 

context within which the WTO was created. Developing countries in the WTO originally had enjoyed 

flexible rules on the use of export subsidies, and some of the existing Members, having similar level of 

socio-economic development as Vietnam's, are also extended such treatments. 

D. Did the Actual WTO Accession Negotiations Result in a Different Outcome? 

We found that the actual Vietnam's accession negotiations resulted in a different outcome. 

Subsidies were one of the few tough issues in the last several bilateral and multilateral rounds of 

Vietnam's WTO accession negotiations. In a nutshell, Vietnam was denied all preferential treatments. 

Indeed, some of Vietnam's commitments exceed the current WTO legal framework on subsidies that is 

applied to WTO Members. 

1. Removal of Vietnam's 2001 textile industrial development plan 

In the bilateral WTO accession talks on May 8-13, 2006, the US specifically asked Vietnam to 

eliminate all WTO-prohibited subsidies to its textile industry, including a textile development plan 
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prescribed in Decision 55, 15 even though not all support programs under this plan are prohibited 

subsidies. 16 

Under Vietnam's WTO Accession Protocol, in response to some Members' assertion that 

Decision 55 provided prohibited subsidies to Viet Nam's textile and garment industries, Viet Nam 

stated that Decision 55 was repealed on 30 May 2006. 17 Vietnam also agreed to "eliminate all 

prohibited subsidies to the textile and garment industries, including but not limited to investment 

incentives contingent upon export performance for domestic businesses, investment incentives 

contingent upon export performance for foreign-invested enterprises, export promotion subsidies 

contingent upon export performance and trade promotion subsidies contingent upon export 

performance, as ofthe date ofaccession." 18 

These commitments are very stringent and go far beyond the existing WTO legal framework on 

subsidies for a developing and transition economy. While the obligations to abolish all export and 

import substitution subsidies deny Vietnam any transitional period and preferential treatments, the 

commitment to repeal Decision 55 is not supported by the WTO laws. Our analysis of Decision 55, as 

such and as applied, shows that it does not explicitly specify any subsidies that are prohibited under 

WTO laws. Certain support programs established under this decision could be considered domestic 

subsidies, but the potential effects conferred may be quite small, and thus can not cause "significant" 

"adverse effects" to the interests of Members that make them fall into the discipline of the WTO laws. 

The $4 billions number was included to indicate Vietnam's goal for the overall investment in this 

sector, from all economic sectors, including private domestic and foreign investors. Indeed, this 

15 For a detailed analysis of Decision 55, see footnote 116 and its accompanying text to Chapter 7, supra. 
16 USTR, Transcript of Conference Call on the US-Vietnam Bilateral WTO Accession Agreement on 

Market Accession (May 14, 2006) (available at http://O-
ww.insidetrade.com. gull. georgetown. edu/secure/pdf9/wto2006 3 008e.pdt); ( stating that: 

" ... we have secured a very tough commitment from Vietnam that they will completely abolish all 
prohibited subsidies to the textile industry before they accede to the WTO, and to some extent some 
of those actions will even commence prior to their WTO accession .... The issue here is, it is not 
even a program it is a policy ... The policy sort of exhorts the development of the sector ... Our 
understanding is that it is in fact quite small ... But whatever it is, it needs to be eliminated.") 
( emphasis added) 
17 See Working Parties Report on Vietnam's WTO Accession, para. 286. 
18 Ibid., 
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amount is not legally binding in any sense under Decision 55. Accordingly, Decision 55 is not a 

WTO-inconsistent measure. 

In addition, this commitment may be controversial. Our analysis in Chapter 7 suggests that 

Decision 55 specifies a variety of preferential treatment programs, but most of these programs are 

indeed implemented by other legal instruments which are not directly related to the legal effect of this 

Decision, partially because of its general and policy nature. 19 As a result, it is unclear whether the 

commitment to eliminate Decision 55 would mean that all the types of support programs specified in 

this Decision but established by other independent legal instruments will also be terminated. 

This commitment is unprecedented in GATT/WTO history in at least two aspects. First, it is 

the first time that a WTO acceding country commits to remove a specific industrial development 

program/policy that is not explicitly prohibited under WTO laws. Second, the commitments on the use 

of subsidies are often stated in general terms and not referred to any specific programs. 

It seems clear that the US negotiators fully understood the nature and characteristics of Decision 

55.20 But, it is unclear why they decided to demand Vietnam to get rid of this Decision. The most 

compelling reason would be the difficulties in identifying and measuring subsidies in Vietnam and the 

strong belief that Vietnam has heavily subsidized its textile industry.21 

2. Removal of WTO-prohibited industrial subsidies upon accession 

Under the US-Vietnam WTO Accession Agreement, Vietnam agreed to eliminate all WTO-

prohibited subsidies that it provides to its industries and agriculture, upon WTO accession.22 The 

Working Parties Report specifically specified that, as of the date of accession to the WTO, Vietnam 

19 Perhaps the US National Council of Textile Organizations (NCTO) understood this point when stating 
that "even if Vietnam terminates its export and local content subsidies, it retains a host of programs subsidizing its 
textile industry." See Inside US Trade, NCTO Steps Up Pressure/or Changes to Vietnam-US Bilateral WTO Deal 
(May 19, 2006). 

20 See supra note 16. 
21 The US negotiators said: "It is, we believe, and we have been told, a very bold program. But whatever it 

is, it needs to be eliminated." Ibid., 
22 See USTR, Trade Facts: Vietnam's Accession to the WTO (May 2006) (available at 

http://www.ustr.gov/assets/Document Library/Fact Sheets/2006/asset upload file521 9445.pdt'). 
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agreed:23 

e not to provide any investment incentives to new beneficiaries pursuant to the programs that 

provided investment incentives contingent upon export performance for domestic businesses 

and for foreign-invested enterprises. The incentives that were provided in the past will be 

eliminated over a five-year period beginning on the date of accession; 

e to eliminate all other prohibited subsidies and bring any other remaining subsidy programs into 

conformity with the WTO Agreement on Subsidies and Countervailing Measures; 

e to provide notice of measures eliminating these programs and any other prohibited subsidies to 

theWTO. 

In addition, Viet Nam agreed to "bind its agricultural export subsidies at zero, and not maintain 

or apply any export subsidies for agricultural products, without prejudice to Viet Nam's rights and 

obligations arising from existing WTO rules", upon accession.24 

These obligations thus deny Vietnam any preferential treatment on the use of export subsidies 

as well as any transitional period. Vietnam's abilities to use subsidies to achieve certain economic 

policy objectives will greatly be constrained. 

3. Rationales 

What would be the reasons explaining Member's positions. The first reason would be the 

prevailing views on reciprocal obligations on export subsidies.25 Since the SCM Agreement envisions 

23 See Working Parties Report on Vietnam's WTO Accession, para. 288. 
24 Ibid., para. 366. It is noted that, while agricultural export subsidies are now scheduled to be eliminated 

by the year 2013, as principally mandated by the Hong Kong Ministerial Conference, Vietnam was forced to agree 
to eliminate its export subsidies to agricultural sector upon accession. Vietnam also committed to cap its 
agricultural domestic support to 10% of the total agricultural output value. 

25 The historical development of WTO laws on subsidies suggests that export subsidies are always given 
more stringent rules. For more detailed analysis on this point see Chapter 3, section I, supra, on "Legal 
Framework on Subsidies under GATT 1947" and Chapter 6, section II.F, supra, on "Reciprocity on Export 
Subsidies". The fact that much time and effort spent on discussing increased disciplines on agricultural subsidies, 
both export and domestic support, and state trading in the WTO Ministerial Conference in Hong Kong on 
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that, over time, all countries will be subject to a single set of disciplines and that the preferential 

treatment provisions were not intended to be in effect in perpetuity, Vietnam should not be granted any 

preferential treatments. Second, the policy rationalities as well as practical implementation of the 

WTO rules on subsidies suggest that export subsidies, as well as other subsidies, may not be removed 

in the absence of explicit commitments. Third, the WTO accession precedence strongly asks that no 

countries be given explicit transition periods and exemption on export subsidies.26 Fourth, Vietnam's 

increased exports in the past several years, subjected to 23 antidumping cases by March 2006, of which 

9 initiated by the EC, and 2 by the US, may have prompted Members to seek explicit commitments on 

Vietnam's subsidies.27 Furthermore, even though Vietnam's textile export to the US was small, the US 

was very concerned with Vietnam's export as Vietnam's textile industry was ranked the 10th largest 

exporter in the world and would expand further in the future. 28 Fifth, an explicit transition period 

would provide ideal opportunities for Vietnam to invigorate certain industries. Lastly, as analyzed on 

the demand for removing Decision 55 on textile development plan, the difficulties in identifying and 

measuring potential subsidies in Vietnam and the belief on the active role of Vietnam's Government in 

economic affairs as manifested in its ongoing industrial development planning would have encouraged 

Members to impose strict, detailed and explicit obligations on Vietnam's use of subsidies. 

December 13-18, 2005 also supports this view, and may imply that Vietnam's subsidy and state trading policies 
will be given more attention. 

26 See Chapter 5, section V, supra, on Legal Framework on Subsidies for Transition Economies: Case 
Studies for further detail. 

27 By the end of March 2006, 21 Vietnamese products have been subjected to 23 AD proceedings in WTO 
member countries. Of particular importance are the ongoing AD cases against catfish and shrimp in the US which 
started in 2002 and 2004, and the AD case against footwear in the EU which started in late 2005. In these cases, 
the US and EU determined that Vietnam's government has intervened into the operation of the industry, including 
alleged subsidization, and the "surrogate values" were used to determine dumping margins. It is noted that these 
products were seen as Vietnam's key export products, at least until 2010. 

28 Right after concluding a BTA with Vietnam in 2000, the US initiated and concluded an agreement on 
textile with Vietnam in 2001 which imposed a quota of US$ 1.7 billion on all textile products imported into the 
US market and this quota was increased 10% annually until the end of 2005 or the date when Vietnam joined the 
WTO whichever date came first. As both these dates expired on December 31, 2005, the two countries extended 
the agreement for one more year, until the end of 2006. See also WTO Reporter, Officials Say Vietnam's Talks on 
WTO Accession Near Completion (March 28, 2006) (reporting on the results of the March 25-27, 2006 bilateral 
and multilateral talks on Vietnam's WTO accession that "U.S. textile groups are demanding that a textile safeguard 
mechanism or some other restraint be included in Vietnam's bilateral agreement, similar to the safeguard included 
in China's accession package, to stem a surge in textile and clothing exports to the United States once Vietnam 
becomes a WTO member" and that "Vietnam for its part raised objections" to both the allegations of subsidies in 
the textiles sector and violations of core labor standards.) 
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However, these stringent obligations on Vietnam's use of subsidies would invite at least two 

major problems on Vietnam's implementation. First, Vietnam will be unable to adhere to its subsidy 

obligations upon accession, and as a political matter, no Members would vigorously seek Vietnam's 

full compliance at this early stage. Second and more importantly, Vietnam may find it justified not to 

notify all of its subsidy programs. This scenario is so clear in China's case,29 and there would be no 

reasons why Vietnam should not follow this path. This particular problem appears even more critical 

in the relation between the notification rules and the enforcement measures which will be discussed in 

the next section. 

III. Measures Supporting the Enforcement of Vietnam's Commitments 

A. What Are the Purposes of these Measures? 

As discussed in Chapter 5, section III, supra, on "Buffering Mechanism: Necessities and 

Constraints", these measures are necessary to facilitate and ensure the proper application of the SCM 

Agreement, to sustain the market-based institution of the WTO, and to temporarily protect the 

legitimate interests of existing Members. The policy rationalities for these measures are rooted in the 

NME nature of Vietnam's transition economy. Due to the immature market-oriented legal and 

economic structures, it may be difficult, or even impossible, to identify and discipline subsidies in 

Vietnam's transition economy. In other words, as the WTO rules on subsidies were formulated with 

the market-oriented economic setting assumptions, certain rules may not be effectively, or rationally, 

applicable in Vietnam's current situation. As such, some "additional" measures are necessary, at least 

temporarily, to promote and ensure the effective enforcement ofWTO rules, pending for more market-

29 See Chapter 6, section I, supra, on "An Assessment on the Existing Buffering Mechanisms" for detailed 
analysis on possible relations between China's enforcement measures and its failure to notify any subsidy 
programs since its accession in 2001 until at least April 2006. 
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oriented reforms in Vietnam's transition economy. 

In addition, because of the contract-based nature of the WTO, these measures should reflect the 

existing situation in Vietnam's economy to ensure the balance of Vietnam's rights and obligations. 

B. How Might Vietnam's Conditions Affect the Effective Enforcement of Vietnam's 

Commitments? 

Our foregoing discussion on Vietnam's critical subsidy problems vindicates that it is possible to 

identify and measure many key subsidy programs in Vietnam's current economy, and that such 

possibilities are further enhanced by Vietnam's continued reforms. 30 Vietnam's economy is no longer 

operated as a single enterprise driven and owned by the government, and thereby nullifying all market 

forces. Rather, Vietnamese enterprises are now diversified, autonomous, and profit-maximizing 

oriented. The government designed and implemented various subsidy programs to promote the 

development of certain enterprises and industries and/or to encourage production and distribution of 

particular products to realize its socio-economic and development objectives. Some programs are 

designed to encourage exportation or import substitution. Others are aimed at employment and 

economic growth sustainability. Many of these programs are possibly identified and measured. In 

addition, as Vietnam's economy is increasingly linked to international market, the effects caused by 

Vietnam's subsidy programs on the trade interests of WTO Members are more and more easily 

assessed and evaluated. This fact therefore tends to increase the possibilities of effective protection of 

WTO Members' trade interests against unknown or unidentifiable subsidy programs in Vietnam's 

economy. 

However, there are also government's actions and programs that may have effects on 

international trade and are suspected of potential subsidies, but difficulties exist to identify and 

30 See Chapter 7, section II.A and B, supra, on "Vietnam's Transition Economy: 20 Years of Renovation 
and Subsidy Programs in Vietnam: General Assessment" for more detailed analysis on this issue. 
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measure them.31 These difficulties are mainly derived from the lack of sufficient information, or 

inadequate market structure and development, or public ownership of resources, or state trading 

activities in Vietnam's current transition economy. For instance, the dominant position of SOCBs in 

the credit market gives rise to doubt the appropriateness of the prevailing credit market benchmarks in 

Vietnam for the purposes of both identification and measurement of subsidies related to loans and 

other financial transactions. Their opaque operation also gives rise to suspect their credit activities as 

subsidies, but there lacks of sufficient information and data for assessment. Some government 

programs and practices, such as the ongoing exportation strategies and strategic industrial sector 

development plans, may directly or indirectly interfere with the proper function of market forces, 

thereby giving rise to doubt the commercial nature of Vietnamese firms', particularly SO Es', decisions 

on production and exportation as well as the appropriateness of Vietnam's prevailing market conditions 

for the proper application of WTO rules on subsidies. 

As a result, Vietnam's transition economy conditions may likely be regarded as not effectively 

facilitating the application of WTO laws on subsidies. This conclusion then gives rise to possible 

measures to promote the effective application as well as to protect the legitimate interests of other 

Members. 

C. What Should the Measures Be? 

It is obvious that the additional measures must supplement those that are already available 

under the WTO laws to detect and discipline subsidies in Vietnam's situations more effectively.32 

These measures must be temporary in nature. Ideally, they coexist and disappear with the NME 

elements in Vietnam's transition economy that may render the WTO rules on subsidies in applicable or 

31 See Chapter 7, section II.C, supra, on "Difficulties on Identifying and Measuring Potentially Critical 
Subsidies" for more detailed analysis on this issue. 

32 
See Chapter 5, section III, supra, on Buffering Mechanism: Necessities and Constraints for a thorough 

analysis. 
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ineffectively applicable. In this regard, one may argue that they should go on until the effects, on 

enterprises' production and sales, of certain Vietnam's government actions in the past, i.e., in the 

centrally-planned economic and transition periods, that were considered subsidies, disappear. This 

argument may be correct as it is these effects, but not the existence of certain Vietnam's government 

actions, that are considered "unfair" in international trade and therefore should be disciplined, and it is 

often that the effects of a government action that is a subsidy may last a long time after the existence of 

such a government action. 

However, this argument is neither rational nor realistic because of five major interrelated 

reasons. First, it is unclear whether these government actions were "subsidies" as the concept of 

subsidization only started to gain its meaning after Vietnam has made substantial progress in its 

market-oriented reforms. Second, even assuming that these actions were subsidies, it is impossible to 

determine when these effects were created and when they disappear, given the transition nature of 

Vietnam's economy. Third, as Vietnam has gone through more than 20 years of transition to market

oriented economy, these effects, if any, may have substantially been mitigated and thus may not 

significantly affect international trade. Fourth, even though there are a number of Vietnam's 

government actions that may render the WTO rules on subsidies inapplicable or ineffectively 

applicable, not all of these actions were subsidies and the effects on enterprises' production and sales of 

some of these actions may disappear immediately as the disappearance of these actions themselves. 

Finally, to the extent that certain Vietnam's government actions are subsidies, such as the forgiveness 

of debts .and privatization-related subsidies, WTO Members are always able to discipline their effects 

under the current WTO laws by initiating either CVD remedy or WTO dispute settlement cases. 

Accordingly, the possible application of the "additional measures" to support the identification, 

measurement and discipline of potential subsidies and to protect the legitimate interests of the 

incumbent WTO Members from those Vietnam's government actions that may have effects on 

Vietnam's international trade, thereby possibly causing adverse effects to these legitimate interests, but, 

because of their NME nature, are not disciplined effectively by the current WTO rules, should only be 
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made available when these NME elements in Vietnam's economy are in existence. This option will not 

only encourage Vietnam's reforms, but also extend the WTO disciplines to the effects of those 

government actions that are considered subsidies until the disappearance of those government actions 

and market conditions that make it difficult or impossible for the identification, measurement and 

discipline of subsidies in Vietnam's economy. It also helps avoiding the potential imposition of double 

punishments against Vietnam when these government actions and market conditions no longer cause 

difficulties for the effective application of the WTO disciplines for the protection of Members' 

legitimate trade interests. Our questions are: (i) what "additional" measures should be included to 

assist the effective application of those specified in the SCM Agreement? and (ii) for how long, these 

additional measures should be available? We note that all of our arguments in Chapter 5, section III, 

supra, on "Buffering Mechanisms: Necessities and Constraints" provide general answers to these 

questions. We will therefore just examine in further detail the answers to these questions relating to 

three measures, namely obligations on notification, enforcement of the obligations on the use of 

subsidies through WTO dispute settlement and national CVD remedies, and safeguard measures. 

The first measure envisioned in the WTO laws on subsidies is the notification of subsidy 

programs. This requirement enables Members to understand the nature and operation of the subsidies 

and to assess the trade effects caused by these subsidies to their interests. This requirement is further 

enhanced by the rights to seek detailed information and to consult on any subsidies as well as their 

potential trade effects. Thus, if implemented properly, Members could, to a considerable extent, 

identify and measure most subsidy programs in Vietnam. The implementation of this measure will 

then greatly facilitate the effective application of WTO laws on subsidies, including the CVD 

provisions. The fact that Vietnam's market is effectively linked to international markets appropriately 

facilitates the identification, measurement and surveillance of Vietnam's subsidies. 

However, this measure as enshrined in the WTO laws may not be effectively applied in 
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Vietnam's ~ontext because of the following two reasons.33 First, there is a lack of any special 

notification requirements for newly acceded Members having transition economies. Given Vietnam's 

particular situations34 and the ambiguities of the definition of a "specific subsidy" under the SCM 

Agreement,35 difficulties may arise in identifying "specific subsidies" in Vietnam's economy to be 

notified to the WTO. Second, there is no explicit requirement for reviews of subsidy notifications of 

newly acceded transition economy country Members.36 Given the complexities of the agreed 

commitments on the use of subsidies, the difficulties in identifying and measuring some types of 

subsidies and their potential trade effects and the presumption that a number of subsidy programs 

existed in Vietnam's transition economy, it is necessary to have periodical reviews to assess the 

implementation properly. 

Accordingly, additional provisions are necessary to ensure that (i) Vietnam provide full 

notification of all specific subsidies, including privatization-related subsidies and subsidies that are 

disproportionately received by the SO Es as a whole, at least one month before the date of the annual 

review; (ii) annual review of Vietnam's implementation of subsidy and other WTO's obligations be 

conducted. This specific notification and accelerated review process would be conducted annually for 

5 years upon accession, and with possibilities of another 5-year extension. The reason is that 

Vietnam's current economic reform is expected to be complete by the year 2010. Thus, the review 

mechanism should be conducted simultaneously to provide useful recommendations and political 

support for Vietnam's reform. The possibility of another 5-year extension is a back-up solution to deal 

with possible delays because of the complex nature of subsidies and to be used as an incentive to 

encourage Vietnam's full cooperation and implementation. 

33 For a general discussion of how the notification requirement under the SCM Agreement may fail to 
function properly in a transition economy, see Chapter 5, section ILE, supra, on "Lack of Transparency". 

34 For a thorough analysis on the difficulties in determining whether a certain government action in 
Vietnam would be considered a "specific subsidy" and therefore notified to the WTO, see Chapter 7, section II.C, 
supra, on "Difficulties on Identifying and Measuring Potentially Critical Subsidies". 

35 For a thorough analysis on what types of government actions are "specific subsidies" within the 
meaning of the SCM Agreement, see Chapter 3, section ILB.1.a, b and c, supra, on "What is a subsidy?", "What 
subsidies are prohibited?" and "Specificity - a gate keeper?", respectively. 

36 For a general discussion of the lack of a transitional review on the implementation of the commitments 
on subsidies of transition economies, see Chapter 5, section ILE, supra, on "Lack of Transparency". 
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Secondly, the SCM Agreement provides two ways for an aggrieved Member to seek Vietnam's 

compliance with its obligations on the use of subsidies: (i) to initiate and impose a countervailing duty, 

and/or (ii) to ask the WTO dispute settlement body for a binding decision, which is backed by 

retaliatory measures.37 The possibilities for these measures to be properly applied are essential to 

ensure the reciprocal nature of the concessions between WTO Members and Vietnam as well as to 

sustain the WTO as the market-based and rule-oriented international institution. 

However, the effective application of these measures may be prevented by certain situations in 

Vietnam's transition economy. First and foremost, the effective application requires the availability of 

information on subsidy programs and market operation. But, such information is not publicly 

available, to a considerable extent, in Vietnam. This is exactly the purpose of the notification measure 

as discussed above. Second, certain provisions of the SCM Agreement that are based on market 

economic setting assumptions, i.e., those requiring appropriate market benchmarks for identification 

and measurement of subsidies, may not be properly applied in Vietnam's current transition economy. 38 

Accordingly, the possibilities of resorting to some prevailing market-based terms and 

conditions, the so-called "surrogate benchmarks," are imperative to facilitate the effective application 

of these measures. Theoretically, such possibilities must be based on the level of appropriateness of 

the market-oriented conditions in Vietnam. In practice, how to measure the level of appropriateness is 

difficult, and there appear no concrete criteria for the arguments in favor of or against any chosen level. 

But, the consequence of the use of "surrogate benchmarks" is almost absolutely proven to be against 

Vietnam's interests. As a result, the possibilities to resort to "surrogate benchmarks" must be defined 

as clear as possible. Therefore, the standards for dismissing the prevailing market prices in Vietnam 

should be based on the predominant role of the government in the market as the provider of the "like" 

37 For a thorough analysis on WTO-permitted enforcement measures, see Chapter 3, section II.B.2, supra, 
on "Enforcement mechanisms". 

38 See Chapter 3, section II.B. 1.a.(2), supra, on "Whether a benefit is conferred" for a detailed analysis on 
how it is controversial to use and not to use prevailing market benchmarks in the subject country for the purpose 
of identifying and/or measuring a possible subsidy within the meaning of the SCM Agreement. For a discussion 
on how certain features of Vietnam's current transition economy may cause difficulties in identifying and/or 
measuring potentially critical subsidies that affect international trade, see Chapter 7, section II.C, supra, on 
"Difficulties in Identifying and Measuring Potentially Critical Subsidies". 
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goods or services, as established by the AB in the US-Lumber CVD Final case.39 

Furthermore, as we find that the availability of the subsidy and market information is the first 

and foremost condition for the proper application of the SCM Agreement, the possibilities for the use 

of "surrogate benchmark" should be linked to such availability.40 In addition, the possibilities for the 

use of "surrogate benchmarks" should also be limited to the year 2010 to support Vietnam's ongoing 

economic reforms. The possibility of another 5-year extension should also be made available to serve 

as "carrot-stick" function to encourage Vietnam's implementation of its commitments. This conclusion 

is further supported by our discussion which shows that there exist, indeed, no markets free of 

government intervention in the world,41 and therefore what is of concern is the level of government 

intervention in the marketplace in certain areas that affect the trading of the subject goods to a 

considerable extent. 

There are also some reasons indicating that the "unlimited" time for the application of anti-

subsidy measures in China's case should not be imposed on Vietnam for the benefits of all Members. 

First, we have demonstrated that the unlimited timing is not rational and not sufficiently 

substantiated.42 Together with the loose standards for dismissing prevailing market benchmarks in 

China, the unlimited timing provisions may have discouraged China's implementation of its 

notification obligations. Second, as Vietnam has launched its ambitious reforms to the year 2010, it is 

critical that the buffering mechanism reflect and support these concrete efforts for the sake of 

international trade liberalization and sustainable development of both Vietnam and the WTO. Finally, 

Vietnam does not have severe regionalism problems like China's to prevent it from strict 

implementations of its WTO obligations nationwide. Thus, the worst option for Vietnam is that all 

transitional enforcement measures end up together with China's, i.e., December 11, 2016. The 

39 See Chapter 6, section I.B.5, supra, on "The "surrogate benchmark" provision" for a more detailed 
analysis on this point. 

40 It is noted that the determination on the level of availability of the relevant information should be based 
on the "good faith" cooperation of Vietnam's Government and its enterprises to reflect the true difficulties that 
may exist in collecting and making availability certain information as a result of the lack of sufficient capacities. 

41 See Chapter 5, section I.A, supra, on "The Concept of "NME" and "Transition Economy"". 
42 See Chapter 6, section I.C.3, supra, on "The "permanent" nature of "SOE-based specificity" and 

"surrogate benchmark" provision" for a discussion on this issue. 
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imposition of any time period beyond December 11, 2016 for the use of any enforcement measures 

against Vietnam would invite severe counter-productive results on Vietnam's implementation. 

Thirdly, safeguard measures as permitted by the WTO laws may also be invoked to ensure the 

reciprocal balance of concessions between Members and Vietnam. Although this measure is not 

originally designed to deal with the particular economic settings ofNMEs,43 it has been suggested and 

used in practice to effectively promote trade relations between NME countries and WTO Members 

with some modifications to make it best suited with possible state trading features of exportation from 

NME countries.44 On one hand, the "market disruption" standard provides for a lower standard of 

injury causation and thus makes it easier for Members to find injury and impose import relief 

measures. The prompt procedures and possible use of a variety of import relief measures with a 

considerable extent of flexibility serve as a real safety valve to protect the legitimate interests of WTO 

Members against a sudden upsurge of imports from NME CQuntries as a result of alleged government's 

directions of exports. On the other hand, the broad consideration of all critical economic and political 

elements by the highest executive body of a Member, rather than the mere legal processes, as in cases 

of AD or CVD proceedings, to apply safeguard measures serves to ensure the dynamics of trade 

relations between the applying Member and the subject NME country. 

Indeed, the US-VN BTA provides a concrete example on how the special safeguard measure 

would function to promote the bilateral trade between the US and Vietnam since 2001 to present.45 

43 Rather, the safeguard measure was included in the GATT/WTO system to interface economies of 
different countries together because there are differences among them, even though all of them were considered 
market economies. See footnote 10 to Chapter I: Introduction, supra. 

44 It has been suggested that the special safeguard measure would be the best trade remedy measure to 
respond to the NME elements of the transition economies in such a way that promotes "fair" trade between market 
and non-market economies. Section 406 of the US Trade Act of 1974 would provide a clear example. For a more 
detailed analysis on which of and how the trade remedy measures, namely CVD, AD and safeguard, should be 
used by market economies to combat "unfair" trade from non-market economies, see e.g., Marcus (An Argument 
for Freer Trade: NME Problem 1985); Lantz (The Search for Consistency: Treatment of NMEs in Transition 
1995); Meszaros (Application of the US Law of CVD to Nonmarket Imports: Effects of the Recent Foreign 
Reforms 1996); Wang (US Trade Laws Concerning NMEs Revisited for Fairness and Consistency 1996) and 
Chapter 4, supra, on "Non-Applicability of National CVD Laws". For an analysis on how special safeguard 
measures were actually permitted in cases ofNME countries acceding to the GATT/WTO system, see Chapter 5, 
section V, supra, on "Legal Framework on Subsidies for Transition Economies: Case Studies". 

45 Chapter I, Article 6 of the 2000 US-VN BTA includes a safeguard provision that provides for 
consultation when actual or prospective imports cause or threaten to cause "market disruption" (rather than serious 
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Although this provision has never been applied, its inclusion was considered prerequisite for the 

conclusion of the US-VN BTA. 

Accordingly, because of possible or alleged Vietnam's government role in directing production 

and sales, special safeguard measures would be necessary to properly protect the legitimate interests of 

Members. However, it is clear that the permission to use this special or flexible safeguard measure 

must be temporary in nature, and correspond to the reform of Vietnam's government role and the 

development of Vietnam's market-oriented economy. As discussed above, such a time period would 

be 5 years, and the possibility of extension is open, depending on the Vietnam's reform progress. 

Finally, these three measures are interrelated and should be designed to strengthen each other to 

promote Vietnam's compliance with its commitments and to accelerate its economic and legal reforms, 

and at the same time to protect the legitimate interests of Members on the basis of reciprocal 

concessions and to sustain the WTO development. 

D. Did the Actual WTO Accession Negotiations Result in a Different Outcome? 

Notwithstanding our theoretical discussion above, the actual negotiations produced a different 

injury) and authorizes import restrictions to remedy or prevent market disruption. Such a provision is in line with 
US safeguard laws on trade with NME countries (Title IV of the Trade Act of 1974 (19 U.S.C. § 2435)). 
Specifically, Article 6 states: 

"l. The Parties agree to consult promptly at the request of either Party whenever either actual or 
prospective imports of products originating in the territory of the other Party cause or threaten to 
cause or significantly contribute to market disruption. Market disruption exists within a domestic 
industry whenever imports of an article, like or directly competitive with an article produced by 
such domestic industry, are increasing rapidly, either absolutely or relatively, so as to be a 
significant cause of material injury, or threat thereof, to such domestic industry ... 
2. Unless a different solution is mutually agreed upon during the consultations, the importing Party 
may (a) impose quantitative import limitations, tariff measures or any other restrictions or 
measures it deems appropriate, and for such period of time it deems necessary, to prevent or 
remedy threatened or actual market disruption, and (b) take appropriate measures to ensure that 
imports from the territory of the other Party comply with such quantitative limitations or other 
restrictions introduced in connection with market disruption. In this event, the other Party shall be 
free to deviate from its obligations under this Agreement with respect to substantially equivalent 
trade. 
3. Where in the judgment of the importing Party, emergency action is necessary to prevent or 
remedy such market disruption, the importing Party may take such action at any time without prior 
notice or consultation, on the condition that consultations shall be effected immediately after taking 
such action ... " 
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outcome. The US has secured the so-called "unprecedented enforcement mechanism" to enforce 

Vietnam's commitments to eliminate all WTO-prohibited subsidies to its textile or apparel industry. 46 

WTO Members can always resort to "surrogate benchmarks" if they face "special difficulties" in 

identifying and/or measuring potential subsidies in their CVD proceedings or WTO dispute settlement 

to discipline Vietnam's subsidies. WTO Members are also entitled to apply NME methodologies in 

their AD proceedings for 12 years upon Vietnam's accession, i.e. until December 31, 2018, or 2 years 

more after they are not entitled to apply such methodologies to imports from China. Neither any 

transitional review mechanism nor any Vietnam-specific safeguard measure is included. The SOE-

based specificity provision, which was included in China's WTO Accession Protocol, was not found in 

Vietnam's.47 

1. The "unprecedented" textile enforcement mechanism 

To enforce Vietnam's commitments on the use of subsidies, in addition to the WTO dispute 

settlement mechanism, the US has built in an "unprecedented enforcement mechanism" whereby it 

would have the ability to re-impose quotas for a period of not more than 1 year if Vietnam is found to 

provide prohibited subsidies to its textile or apparel industry in the first 12 months of Vietnam's WTO 

participation, i.e. until January 11, 2008. The Vietnam PNTR law provides detailed procedures for the 

implementation of this "unprecedented" mechanism. 

Under Section 4003 of the Vietnam PNTR law, US domestic textile industry can request USTR 

46 See USTR, Transcript of Conference Call on the US-Vietnam Bilateral WTO Accession Agreement on 
Market Accession (May 14, 2006) (available at http://O
ww.insidetrade.com.gull.georgetown.edu/secure/pdf9/wto2006 3008e.pd:t); WTO Reporter, US, Vietnam Reach 
Bilateral WTO Agreement; Textile Groups Blast Pact (May 16, 2006) (quoting "U.S. trade official called an 
"unprecedented enforcement mechanism" that will allow the United States to seek a decision from a WTO 
arbitrator on whether Vietnam has eliminated its prohibited subsidies" on textile industries.) In the legislation 
extending the nondiscriminatory treatment (PNTR) to the products of Vietnam, the US Congress specified the 
procedures for the USTR to investigate, see Title IV - Extension of Non-discriminatory Treatment (PNTR) to the 
Products of Vietnam, HR. 6406 (which was passed by the House on December 7, 2006 and the Senate on 
December 8, 2006, and was signed into law by President Bush on December 29, 2006) (Hereinafter referred to as 
"Vietnam PNTR law"). 

47 For an analysis on this provision in China's WTO Accession Protocol, see Chapter 6, section I.B.4, 
supra, on "The "SOE-based specificity" provision". 
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to initiate investigation proceedings to determine whether Vietnam provides a WTO-prohibited 

subsidy48 to its textile or apparel industry. Upon receiving such a petition, the USTR shall determine 

whether to initiate proceedings within 20 days. The USTR can also self-initiate such proceedings. If 

USTR determines to initiate such proceedings, it shall request for consultations with Vietnam on 

alleged prohibited subsidies. 

If requested by the petitioner or any interested person, USTR shall organize a public hearing to 

the public for the presentation of views on the issue within 30 days upon initiation of the proceeding. 

The USTR shall determine whether Vietnam is providing a prohibited subsidy within 30 days after the 

close of the period for public comments. The USTR is obligated to consult with the House Committee 

on Ways and Means and the Senate Committee on Finance with respect to whether to initiate 

proceedings and, if proceedings are conducted, with respect to making the determination on whether 

Vietnam is providing a prohibited subsidy. 

If the USTR makes an affirmative determination that Vietnam is providing a prohibited subsidy, 

and this matter is not resolved by consultations with Vietnam within 60 days, it will request arbitration 

under the WTO DSU on whether Vietnam is providing a prohibited subsidy. The USTR can impose 

the quantitative limitations49 on Vietnam's textile and apparel products for a period of not more one 

year if the arbitrator determines that Vietnam is providing a prohibited subsidy to its textile or apparel 

industry; or if the arbitrator does not issue a decision after 120 days of being asked to do so. Such 

quantitative limitations will be removed if the USTR, after imposing them, determines that Vietnam is 

not providing a prohibited subsidy; or if the arbitrator, in cases he did not issue a decision within the 

time-limit of 120 days, determines that Vietnam is not providing a prohibited subsidy. 

The linkage, or the cause-and-effect relation, between Vietnam's implementation of its WTO 

obligations on the use of subsidies and the permission to impose quotas would be the most applaudable 

48 It is noted that "Aprohibited subsidy is defined to mean a subsidy within the meaning of Article 3.1 of 
the SCM Agreement". That means it covers both export and import substitution subsidies. See Section 4007 of 
the Vietnam PNTR law. 

49 The "quantitative limitations" or quotas will be equal to the quotas that were in effect during the most 
recent full calendar year in which the US-Vietnam Bilateral Textile Agreement was in effect, i.e. most likely the 
year of 2006. 
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feature of this enforcement mechanism. Vietnam will be encouraged to try its best to fulfill its 

obligations to avoid being imposed quotas. However, given the current transition economy nature in 

Vietnam, the definition of a prohibited subsidy to mean not only export subsidy but also import 

substitution subsidy, and most critically the potentially broad definition of export and import 

substitution subsidies, particularly the de facto export subsidies, in Article 3.1 of the SCM Agreement, 

it remains open whether this enforcement mechanism would operate to encourage Vietnam to reform 

its subsidy policies, or rather being relied as a legally permitted tool by the US to afford protectionism. 

Hopefully, the only one-year transitional period and the involvement of an impartial WTO arbitration, 

rather the national political decisions for the determination of Vietnam's fulfillment of its obligations, 

will further encourage Vietnam to live up with its obligations upon accession.50 

This "unprecedented" textile transitional enforcement mechanism is different from China's, 

both in terms of time frame and substance. The China's textile special safeguard mechanism is 

applicable for a period of 7 years upon China's accession, and does not specifically link to China's 

implementation of its obligations on the use of subsidies nor involve the WTO arbitration. There are 

two main stated reasons for these differences.51 First, the primary reason is that Vietnam is "a much, 

much smaller producer and exporter" than China. Second, it has been understood under the US-

Vietnam Bilateral Textile Agreement that, upon WTO accession, Vietnam's textile exports will not be 

subject to special safeguards or quotas. 

2. The "permanent" surrogate benchmark provision 

Very much similar to the China's case, as discussed above, to identify and measure the subsidy 

benefit from a financial contribution in Vietnam, WTO Members are first required to apply the normal 

50 The US negotiators stated: what this measure "really is destined to do is not to result in the re
imposition of quotas, but to ensure that Vietnam takes very seriously its obligation to eliminate prohibited 
subsidies and we have every reason to believe that they will do that." See USTR, Transcript of Conference Call 
on the US-Vietnam Bilateral WTO Accession Agreement on Market Accession (May 14, 2006), supra note 46. 

51 Ibid., 
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standards specified in the SCM Agreement; if there are "special difficulties" in such an application, 

Members may use "surrogate benchmarks" as the prevailing terms and conditions in Vietnam may not 

.be available as appropriate benchmarks. 52 As a result, the existence of the "special difficulties" in the 

application of the normal standards by Members in their determination of whether a benefit is 

conferred, and by how much, from a financial contribution, is the prerequisite condition for the use of 

the "surrogate" benchmarks". The lack of any definition of the "special difficulties" means that the 

national authorities of WTO Members may have a great deal of discretion in dismissing the prevailing 

private prices in Vietnam and using "surrogate benchmarks" for anti-subsidy purposes, much the same 

as they have been doing in their AD cases.53 There are just two differences between the relevant 

provisions in China's and Vietnam's WTO Accession Protocols on this issue, but these differences do 

not affect the definition of the "special difficulties". 

The first difference is the scope of application of the "special difficulties" situation. In China's 

case, Members can only claim such "special difficulties" when addressing the types of subsidies 

described in Articles 14(a), 14(b), 14(c) and 14(d) of the SCM Agreement. Such limitation is not 

prescribed in Vietnam's WTO Accession Protocol. This means that WTO Members can claim "special 

difficulties" when addressing all types of subsidies in Vietnam. It follows that national authorities of 

52 For comparison, the following table reproduces the relevant provisions in China's and Vietnam's WTO 
Accession Protocol (the differences are emphasized): 
China's WTO Accession Protocol Article 15(b) states: 
"In proceedings under Parts II, III and V of the SCM 
Agreement, when addressing subsidies described in 
Articles 14(a), 14(b), 14(c) and 14(d), relevant 
provisions of the SCM Agreement shall apply; 
however, if there are special difficulties in that 
application, the importing WTO Member may then use 
methodologies for identifying and measuring the 
subsidy benefit which take into account the possibility 
that prevailing terms and conditions in China may not 
always be available as appropriate benchmarks. In 
applying such methodologies, where practicable, the 
importing WTO Member should adjust such prevailing 
terms and conditions before considering the use of 
terms and conditions prevailinz outside China." 

Vietnam's WTO Accession Working Parties Report, 
para. 255(b) states: 
"In proceedings under Parts II, III and V of the SCM 
Agreement, When addressing subsidies, the relevant 
provisions of the SCM Agreement shall apply; 
however, if there are special difficulties in that 
application, the importing WTO Member may then use 
alternative methodologies for identifying and 
measuring the subsidy benefit which take into account 
the possibility that prevailing terms and conditions in 
Viet Nam may not be available as appropriate 
benchmarks." 

53 For a comprehensive analysis on the definition of "special difficulties" in China's WTO Accession 
Protocol, see Chapter 6, section I.B.5, supra, on "The "surrogate benchmark" provision". 
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WTO Members may have even more discretion in dismissing the prevailing private prices in Vietnam 

and using "surrogate benchmarks" for anti-subsidy purposes. 

The second difference is the absence, in Vietnam's WTO Accession Protocol, of the second 

sentence in China's WTO Accession Protocol Article 15(b).54 As discussed above, this second 

sentence provides Members an opportunity to adjust the prevailing prices in China's economy, instead 

of dismissing them and using "surrogate benchmarks", for the purposes of identifying and measuring 

the subsidy benefit in their application of anti-subsidy measures.55 However, we have found that this 

alternative is of less practical value, and in fact has never been used. 56 Therefore, the absence of such 

a sentence in Vietnam's Protocol only further confirms our conclusion. 

Given the transitional nature of Vietnam's economy57 and the inadequate treatments of WTO 

laws on subsidies to transition economies in general and in Vietnam's economy conditions in 

particular,58 this "surrogate benchmark" provision would be necessary for the effective application of 

WTO laws on subsidies in Vietnam and also help protect the legitimate interests of incumbent 

Members from the transition nature of Vietnam's economy. 

However, much similar to the China's case, the lack of concrete and measurable criteria against 

which to assess the appropriateness of the prevailing prices in Vietnam's economy for anti-subsidy 

purposes may cause counter-productive results. Accordingly, although it is arguably not in Vietnam's 

interests, it would not be so surprised to see that, like China, Vietnam may try its best to limit its 

54 See supra note 52 for this absence. 
55 See Chapter 6, section I.B.5, supra, on "The "surrogate benchmark" provision". 
56 Ibid., 
57 See Chapter 7, section II, supra, on "Vietnam's Critical Subsidy Problems". 
58 In Chapter 3, we find that the WTO laws on subsidies are assumed to function in market-oriented 

environment and do not explicitly permit the use of "surrogate" benchmark in identifying and calculating the 
amount of subsidy. Thus, an explicit permission is necessary. The analysis in Chapter 4 reveals that national 
CVD laws may not be applied to detect and discipline subsidization in Nl\1Es because of the lack of information 
and data on subsidy programs and a market benchmark to identify and measure potential subsidies. Chapter 5 
shows that WTO laws on subsidies may not be applicable or ineffectively applicable partially because of the lack 
appropriate level of transparency and market benchmarks. In Chapter 7, section II.C, we discussed some 
difficulties in identifying and measuring potentially critical subsidies in Vietnam's conditions. In the previous 
section on "What should be the measures?", we also found that such a measure would be necessary. Therefore, 
the effective application of WTO laws on subsidies in Vietnam's conditions and the legitimate of incumbent 
Members may not be secured without an explicit permission to resort to "surrogate benchmarks" in certain 
circumstances. 
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exposure to possible CVD and/or WTO cases to protect its legitimate interests by not notifying 

programs that, by its own judgment, are not "specific subsidies" and/or delaying its notification and 

consultation obligations. 

3. The NME AD measure 

Exactly the same as China's WTO Accession Protocol,59 Vietnam's Protocol provides 

opportunities for the importing WTO Members to use NME methodologies in their AD proceedings if 

Vietnam's producers under investigation cannot clearly show that they however operate in market

oriented conditions. 60 The only difference is the time frame for such application. While Members can 

apply this NME methodology to imports from China until December 31, 2016, they are entitled to 

apply to imports from Vietnam until December 31, 2018. 

The inclusion of this provision reflects Members' current practice of applying NME 

methodologies in AD cases against imports from Vietnam under their national laws to temporarily 

protect their legitimate interests from the transition economy nature of Vietnam's economy, as we have 

discussed. However, what seems unclear is why Members extended the time frame for two more years 

after the expiry of their application to China.61 Given the fact that Vietnam's export is somehow 

similar to, but much smaller than, China's, this extension may not have any practical value in 

protecting Members' domestic industries. 

4. Rationales 

59 See Chapter 6, section I.C.1, supra, on "The NME AD measure" for an analysis on this provision as 
applicable to China's. 

60 See Working Parties Report on Vietnam's WTO Accession, paras. 255(a) and 255(d). 
61 The historical negotiations between Vietnam and the US show that this time frame was just agreed as a 

political compromise. This time frame was asked by the US on May 11 and Vietnam first did not agree, but then 
agreed so that both sides could conclude the accession agreement in principle at mid-night on May 13, 2006 in 
Washington. 
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What explains the differences between the enforcement measures suggested by our theoretical 

discussion and those actually resulted from Vietnam's accession negotiations, particularly the lack of 

transitional review mechanism and special safeguard mechanism, would be attributable to the less-

than-successful implementation of the China's transitional review mechanism and the relatively 

medium trade capacity of Vietnam. 

We have considered that in spite of some positive developments, the implementation of China's 

TRM has resulted in some potential problems. 62 China may have considered that the TRM is per se 

discriminatory, and does not want to spend much time and capacity to just argue with few interested 

Members who, in turn, by China's judgment, have unfairly imposed trade restrictions against China's 

exports, most critically by NME AD determinations, and do not strictly implement their own WTO 

obligations. Given Vietnam's relatively low institutional trade capacities, it would be foreseeable that 

Vietnam may not be able to engage in intensive trade policy review mechanisms, and therefore 

problems would arise if similar measures were imposed. 

Even though Vietnam is a newly emerging economy, its trade capacity is still relatively low. 

As such, the undesirable upsurges of imports from Vietnam into the markets of key WTO Members, 

such as the US's, is less likely. Indeed, the opportunities to apply NME methodologies in AD cases 

and also in CVD cases against imports from Vietnam could be considered more than enough to prevent 

such undesirable upsurges. Furthermore, as WTO Members did not experience the effectiveness of the 

flexible safeguard measure in China's case, they may not consider it necessary in Vietnam's situation.63 

IV. Concluding Remarks 

We have demonstrated that a buffering mechanism is necessary to interface Vietnam's 

62 
See Chapter 6, section I.B.3, supra, on "The transitional review mechanism" for an analysis on this 

provision as applicable to China's. 
63 

We have found that China's specific safeguard measure was rarely used, if any, before and also after 
China's WTO accession. See Chapter 6, section I.C.2, supra, on "The transitional product-specific safeguard 
measure". 
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transition economy into the market-based and rules-oriented WTO system. However, because of the 

lack of measurable and accurate criteria on which to assess the suitability and reciprocity nature of 

each and every measure, both individually and collectively, the buffering mechanism for Vietnam as 

resulted from the actual accession negotiations is quite different from, 64 and also much stricter than, 65 

what we have suggested from theoretical considerations. 

While Vietnam deserves certain preferential treatments under existing WTO rules, as suggested 

by our theoretical discussion, the actual negotiations resulted in a very strict obligation on the use of 

subsidies, denying any preferential treatments. 

While our theoretical discussions focus on full and prompt notification and consultation of 

Vietnam's subsidy programs and the availability of market information and data, the actual 

negotiations resulted in a set of enforcement measures that afford best protections to Members' 

domestic industries. These enforcement measures may reduce the positive impacts of the measures 

supporting Vietnam's market-oriented reforms. 

Therefore, Vietnam is put into a position where it has to implement a very strict obligation on 

the use of subsidies, and the failure of such implementation may result in the imposition of 

protectionist enforcement measures. We next turn to discuss what Vietnam can do in such an 

environment. 

64 This difference would be considered as the gap often found in the relation between the problems and the 
policies that are designed to address as Krugman, Paul observed "Policy is rarely a coherent response to perceived 
problems; more often it represents the outcome of bargains and struggles between groups ... ". Applied this 
observation in our context, Vietnam's WTO accession negotiations, we see that the policies, i.e., the buffering 
mechanism, are designed to respond to problems, i.e., the difficulties in identifying, measuring and disciplining 
subsidies in Vietnam's transition economy under WTO laws, are often the results of the actual bargaining between 
Vietnam and existing Members than to systematically respond to the identified problems. See Krugman, Paul, The 
Age of Diminished Expectations: US. Economic Policy in the 1990s 61 (1992), cited in Winham, Gilbert R., "An 
Interpretative History of the Uruguay Round Negotiation," in The World Trade Organization: Legal, Economic 
and Political Analysis, Macrory, Patrick F. J.; Appleton, Authur E., and Plummer, Michael G. (eds.) Vol. I 
(Springer: 2005) p. 25. 

65 See e.g., Williams, Frances, "Vietnam poised to join WTO," in Financial Times (October 26, 2006) 
(available at http://www.ft.com/cms/s/32ce9bfe-6513-1 ldb-90fd-0000779e2340.html) ( commenting on Vietnam's 
WTO accession package that "Hanoi, which has been negotiating entry since 1995, has accepted tough conditions 
as the price of joining the world trade club and the more favorable trade terms offered to members.") (emphasis 
added). 
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Chapter 9: 

Vietnam's Participation in the WTO 

Having demonstrated that the buffering mechanism for Vietnam is very strict and in favor of 

other Members, we now examine the question of what Vietnam can do so that it can be a responsible 

WTO Member and at the same time its economic development and integration into the WTO are not 

negatively affected by subsidy-related enforcement measures. We also consider the legal status of the 

WTO Agreement in Vietnam's legal system and discuss the prospective of Vietnam's WTO 

participation to the year 2020. 

I. Reforms of Vietnam's Subsidy Policies and Practices 

A. What Consequences Might the WTO Rules on Subsidies Have on Vietnam? 

Vietnam will have to adhere to the WTO rules on the use of subsidies. Specifically, Vietnam is 

not allowed to provide export and import substitution subsidies. The provision of domestic subsidies 

must not result in causing "adverse effects" to the trade interests of other Members. All specific 

subsidies are notified 'to the WTO periodically. It is noted that because of the potentially broad 

definition of de facto export and import substitution subsidies, as well as of de facto specificity, 

extreme care is needed to ensure that Vietnam's support programs do not fall into these definitions. 

Therefore, these rules will greatly constrain the current and future use of subsidies in Vietnam. 

Vietnam's failure to implement its subsidy obligations could be punished by the application of 

strong protectionist trade remedy measures. While the NME AD measure can be applied in the first 12 

years of Vietnam's WTO participation, Members can use "surrogate benchmarks" permanently for 

identifying and measuring subsidies in Vietnam for their CVD application or WTO dispute settlement 
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purposes. Because of its own characteristics, AD measure has been used as the most effective trade 

remedy measure against imports from Vietnam and other NME countries. 1 However, the use of CVD 

and/or WTO dispute settlement mechanism is always open, and as discussed in the recent US DOC 

preliminary CVD affirmative determination on China's paper in Chapter 4 above, such application 

may result in detrimental effects on the trade intere.sts of Vietnam. Indeed, this option will likely be 

favored as their use is still assisted by the NME methodologies when the similar permission regarding 

AD remedy is expired. 

More importantly, it is noted that the invocation and application of all these trade remedy 

measures are partially, or even solely, based on the perceived use of subsidies by Vietnam to support 

its industries and enterprises. While this observation may not likely be true if Vietnam were 

considered a market economy, it is true with the current Vietnam's transition economy and until the 

end of its WTO buffering period. For example, AD measures have been used solely by the US as well 

as EU to counter both subsidies, as a government action, and dumping, as a private action, on imports 

from NME countries, including Vietnam.2 On February 23, 2006, the EU specifically stated that its 

AD measures imposed on Vietnam's leather shoes were necessary simply because this industry has 

been subsidized by Vietnam's government. 3 In other words, the primary reason for domestic industries 

in the US, EU and other WTO Members to invoke AD cases is likely not because of the dumping 

actions by Vietnam's firms, but their perceived allegations of subsidies provisioned by Vietnam's 

government to its firms. The textile-specific enforcement measure is specifically linked to Vietnam's 

implementation of its obligations on the use of subsidies to textile industry. 

Therefore, Vietnam should try its best to not provide programs that may give rise to the 

invocation of these measures. In other words, Vietnam should structure its support programs to ensure 

I See Chapter 6, section II.A and B, supra, on Bias on the Application of National CVD Laws and Bias on 
the Application ofWTO Enforcement Measures, respectively, for detailed analysis on this point. 

2 See Chapter 4, supra, on Non-Applicability of National CVD Laws for a detailed discussion on the 
reasons that resulted in the fact that the US did not apply its CVD laws on imports from NME countries. 

3 See Anti-dumping: What evidence does the Commission have of state interference in the leather footwear 
sector in China and Vietnam? (Brussels, 23 February, 2006) (available at 
2006http://europa.eu.int/ comm/trade/issues/respectrules/anti _ dumping/pr23 0206 _ evi_ en.htm). 
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that they may not run afoul of WTO rules on subsidies while still advance its policy objectives. 

B. Reforms of Vietnam's Subsidy Policies and Practices 

How might Vietnam undertake its own actions in order to change the effects of the rules; and 

what can Vietnam do to comply with its WTO obligations on the use of subsidies while still pursuing 

its policy objectives? While Vietnam will always face these questions in its decision-making and 

implementing, there may be no easy answers. In this section, we attempt to discuss some policy 

considerations from the WTO subsidy law perspectives that Vietnam may need to take into account. 

We first discuss the general policies and then consider some concrete examples. 

1. General direction of reform 

WTO membership may provide an ideal opportunity for Vietnam to clarify and adopt a clear 

definition of the function of Vietnam's government in the economic affairs to realize its overall 

objective of having an industrialized country by the year 2020. Specifically, the WTO constrains 

Vietnam's government on its policy choices, particularly on the use of subsidies, thereby politically and 

legally encouraging and binding Vietnam's reforms towards WTO standards. 

a. Reducing costs and increasing business opportunities by improving the 

competitiveness of Vietnam's legal and institutional system 

At the heart of Vietnam's reforms, there is a consensus to improve the economy's 

competitiveness. To this end, Vietnam has been simultaneously trying to improve the competitiveness 

of its legal and institutional system, its industrial and entrepreneur capacities, and its national strategic 

products. Although these three elements are interrelated, it is possible to demonstrate their main 

focuses and contents separately for our purposes of considering the government's policies from WTO 

384 



subsidy law perspectives. 

Realizing the failure of the centrally-planned economic policies, particularly through witnessing 

reduced production and investment, Vietnam has consistently been reforming its legal and institutional 

system towards mobilizing all resources to boost investment and production. A market-oriented legal 

and institutional framework has thus been gradually formed and strengthened to promote individuals 

and firms, either foreign or domestically owned, to invest freely and to compete fairly in the 

marketplace. This sound policy has been rewarded with sustained socio-economic growth and 

international integration in the past 20 years, and paved the way for future developments.4 

However, because of a variety of reasons, particularly the legacy of the centrally-planned 

economy, the Vietnamese legal and institutional system is still considered in lack of predictability, 

transparency and uniformity, causing high transaction costs for doing businesses, and even hindering 

business opportunities in Vietnam's market. As a result, Vietnamese firms are operated in a less 

favorable business environment than their counterparts in other countries. For example, the World 

Bank in 2005 opined that: "Dealings with the government in areas such as tax assessment, customs 

filing, and public services are time-consuming and often based on "ask-grant" approach. Unofficial 

payments are often as a result. The preferential treatment received by SOEs needs to be addressed. At 

a deeper level, Vietnam still has to build the legal institutions for a market economy ... Making land 

and capital markets more efficient is also key to sustain rapid economic growth."5 To assist 

Vietnamese firms to compete in international markets, Vietnam has been trying to improve its legal 

and institutional system, aiming at reducing transaction costs and increasing business opportunities for 

Vietnamese firms. Such efforts should be considered the most single critical element from now. 

4 For a snapshot of Vietnam's economic achievements, see Annex I.4: Vietnam's Import-Export Data and 
Growth Rates 1985-2006. 

5 WB (Vietnam Development Report 2005: Governance) p. 115. See also McCarty, Adam and Kalapesi, 
Carl, The Economics of the "Non-Market Economy" Issue: Vietnam Catfish Case Study, p., 23 (Draft: January 29, 
2003) (available at http://www.mekongeconomics.com) (arguing that Vietnam has made tremendous progress of 
allowing new enterprises to enter the market, but the same needs to be done on letting failed enterprises go out of 
the market (thereby realize capital, land and resources for others). Strong markets are flexible markets that let 
change happen.) 
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In parallel with assisting Vietnamese firms in reducing transaction costs and increasing business 

opportunities through improving the legal and institutional system, Vietnam has also identified and 

provided a variety of support programs to strengthen the competitive capacities of certain industrial 

sector and enterprises, particularly SOEs. This policy has been targeting the so-called "strategic 

industrial sectors," which are determined by the government to be critical for the national socio

economic viability and development. In addition to certain national monopoly industries, such as 

electricity, water and postal office, export-oriented and large-scale employment industries, such as 

garment and textile, footwear, seafood, shipbuilding, electrical equipment, are included. Indeed, a 

heated debate has been projected recently on what industries should be considered "strategic" in 

Vietnam's economy in the period of 2006-2010, and until 2020. Export-oriented and high-tech 

industries were most focused and targeted. A number of programs are designed to increase production 

capacities and market competitiveness (by reducing costs and increasing quality) of these selected 

industries. 

Finally, Vietnam has also selected and provided assistance to increc'!se the competitiveness of 

certain "strategic" products in international market. The selected products are those having, or 

potentially having, high export-earning possibilities. In other words, most products selected and 

supported are those produced by "strategic" industries, such as footwear, seafood, textiles and sea 

vessels. While the industrial-based support programs aimed at increasing production and quality of the 

products, the product-specific programs focus on the advertisement and trade promotion aspects. 

Covering costs for participating in trade fairs and exhibitions, and conducting market studies abroad is 

the most common form. 

As WTO laws on subsidies are based on enterprise/industry- and/or product-specific 

approaches, Vietnam should focus on strengthening the competitiveness of the legal and institutional 

system to support its firms, through reducing their transaction costs and increasing their business 

opportunities, to compete fairly both in domestic and international markets. Part of the government 

budget used to support certain industrial- or enterprise-specific development should be channeled to 

improve the general public infrastructure to benefit all Vietnamese firms. 
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b. Enhancing the capacities of individuals so that they can make the best use 

of their economic rights 

A related issue is to enhance the capacities of individuals so that they can make the best use of 

their economic rights created and strengthened by Vietnam's legal and institutional reforms and 

expanded by Vietnam's WTO participation and increasingly globalized economy. It is fair to state that 

Vietnam's success or failure in international economic integration and reforms depends largely on how 

each Vietnamese is prepared to absorb the economic opportunities to exercise their economic rights to 

realize their economic freedom. The role of the government in this area is crucial, partly because of 

the historical reason. In the centrally-planned economic era, all individuals in Vietnam were 

guaranteed their civil and economic rights and freedom to the extent afforded by and within the limits 

set by the government. Individuals were even prohibited to pursue their own economic rights. As a 

result, a majority of the population, spiritually, are still so passive and dependent on the government 

for their living conditions, and materially and technically are not prepared to exercise their economic 

rights. Their transition, by nature, takes time and requires enormous support from the government. 

Therefore, enhancing their technical and material capacities to enable them to exercise their economic 

rights effectively is crucial. In this regards, the World Bank Development Report 2007, which 

discusses the needs to enhance the capacities of young people in developing countries, identifies three 

policy directions for helping youth develop themselves and contribute to society: expanding 

opportunities, enhancing capacities and providing second chances. 
6 

As the WTO laws on subsidies constrain Vietnam's subsidies to its enterprises and producers, 

6 See WB, World Development Report 2007: Development and the Next Generation (available at 
http://www-
wds.worldbank.org/external/default/WDSContentServer/IW3P /IB/2006/09/13/0001127 42 _ 20060913111024/Rend 
ered/PDF/359990WDROcomplete.pdf) (The Report identifies several problems facing Vietnamese youth, such as 
"exposure to new health risks, difficult conditions among rural migrants, frustration from the inability to find jobs 
that match their high levels of education, inadequacy of the skills produced by the education system relative to the 
changing needs of the labor market.") p. 94. 
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Vietnam could be able to provide more support to its people to ensure them the access to necessary 

education and training, healthcare, economic safety and finance so that they can overcome their 

poverty and be able to exercise their economic rights. 

c. Implementing Vietnam's WTO commitments to increase "fair" 

competition in domestic market 

It must be made abundantly clear that the benefits of WTO accession and participation as well 

as of international trade liberalization in general can only be realized to Vietnam if the country 

implements its commitments to increase competition and use its resources more efficiently. For a 

country, like Vietnam, who is still relatively new to the international trading system, it is often 

forgotten that imports are as critical, if not even more critical, as exports if the country's development 

as a whole is the target. Failure to implement commitments to increase domestic competition means 

that Vietnam again separates itself from the world trading system, and thus cannot benefit from it. For 

trade to be beneficial, it must involve both import and export. Import, both in terms of goods and 

services as well as foreign direct investment, can provide means to access to new and modem 

technology and increase competition which is the driving force for productivity and innovation. This 

is not to exclude the situation that import can sometimes cause adverse effects to the economy and thus 

should be restrained, but to emphasize the importance of import into and competition in Vietnam's 

economy. 

Vietnam has well experience in attracting foreign direct investment and market openings in its 

last 20 years of reform. The country therefore needs to continue its momentum and to open more 

deeply and intensively in key basic infrastructure sectors to increase competition and to reduce the 

costs for doing business in Vietnam's market so that all firms and individuals can benefit. Vietnam 

also needs to implement its commitments on subsidies strictly so that it can generate more income to 

the government budget and use subsidies where necessary more efficiently. 
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d. Taking advantage of international trade diversion 

As a very practical matter, whenever exports are concentrated into a single market, typically the 

US or/and EU, the risks of being imposed import restrictions are very high, regardless of whether the 

exports are "fair" or "unfair", under the WTO rules. Even though our analysis herein limits to "unfair" 

trade practices as a result of subsidization, we have found that each WTO Member has a considerable 

discretion in their invocation and imposition of trade remedy measures to protect their domestic 

industries against "unfair" imports, most critically imports from NME country Members, like Vietnam. 

It is noted that, under the current WTO rules, each Member has a variety of tools, such as those relate 

to SPS, TBT or even safeguard measures, to restrict imports. 

More importantly, international trade diversion can help reducing the adverse effects of the US 

or EU import restriction measures, or even dissuading the application of these measures in the first 

place. The reason is that, so long as the US or EU import restriction measures, particularly in forms of 

AD and/or CVD duties, are not imposed on all major exporters, which is in fact quite true, the effects 

of these measures will be a game of "musical chairs". That is, if high import tariffs prevent sales of 

Vietnam's catfish in the US market, other exporters of catfish who are not being imposed such high 

tariffs, will be able to divert more exports to the US. Unless these exporters can easily and quickly 

expand their output, they will have to divert their exports from other markets to the US. Vietnam can 

then sell catfish into those markets. The fact that such a change is possible may dissuade the US from 

imposing duties in the first place. 

Vietnam's WTO participation, practical experience and export capacities enable it to take most 

advantages of the international trade diversion for its own interests. Vietnam has already generated 

initial experience on international trade diversion in its international trade in the past few years. The 

examples of Vietnam's shift of its exports to other markets can be found when its exports of catfish and 

shrimp to the US and its exports of leather footwear to the EU were imposed AD duties by these 

countries, in 2003, 2004 and early 2006, respectively. The example of Vietnam's taking the benefits of 

international trade diversion can be found when the US imposed AD duties on Chinese furniture, but 
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not on Vietnam's. Vietnam's WTO participation would provide ideal opportunities for the country and 

its enterprises to take benefits of trade diversion as it will be able to export, on a non-discriminatory 

basis, to markets of all 150 Members. Finally, the fact that Vietnam's export capacities are still limited 

in comparison with some key WTO Members, like China and India, would also support the country to 

realize most beneficial effects of international trade diversion. 

The WTO laws on subsidies do not constrain, but even encourage, Vietnam's government to 

assist its enterprises to make best use of international trade diversion. As will be discussed below, one 

of the most critical ways is for the government to provide information on foreign markets and to help 

ensuring that Vietnam's goods and services are fairly treated in foreign markets. 

2. Specific solutions for reforming existing subsidy programs 

Having provided a general direction for Vietnam's reforms from WTO subsidy law 

perspectives, we now discuss specific solutions on existing programs. Specifically, we consider how 

to reform the current programs and develop new ones to best support Vietnamese firms in a way that 

complies with WTO laws on subsidies. In so doing, we also consider how to minimize the allegation 

of state trading and/or government's intervention into the production and sales of industries and 

enterprises and to maximize the opportunities to promote proper function of market forces in 

Vietnam's economy to achieve the most efficient use ofresources as well as to reduce the likelihood of 

revocation of subsidy-related trade remedy measures by WTO Members. 

a. Export reward and export promotion 

Vietnamese export reward programs are, per se, fell within the definition of export subsidies of 

the SCM Agreement, and therefore should definitely be abolished. Indeed, this type of support may 

not directly enhance the competitiveness of Vietnamese products and firms in international market. 

Furthermore, this abolishment would reduce the administrative burdens for the government as well as 

390 



possible grounds for corruption. 

Vietnam can reform and redirect its export promotion programs to ensure their compliance with 

WTO rules and to provide effective assistance to its export enterprises and industries. Indeed, 

comprehensive reforms are necessary to this end. Because of the broad definition of export subsidies, 

particularly the de facto export subsidies, many of Vietnam's current export promotion activities may 

fall into the prohibited category under WTO laws. 7 The program and its activities should be reformed 

so that they do not link directly to the production and sales costs of exported goods, most critically do 

not result in any cash flow into the enterprises so that they are not considered as "financial 

contributions" within the meaning of the SCM Agreement, but the provision of general services of the 

government. The provision of general services as legitimate government functions should be 

broadened and streamlined to be the only single form of government support for exportation in the 

future. There are two main types of services that Vietnam should focus on: (i) the provision of 

information on legal and institutional framework and markets of WTO Members;8 and (ii) promoting 

the predictable and increased market access for Vietnamese goods and services into the markets of 

WTO Members and ensuring that Vietnamese goods and services are treated fairly in these markets 

based on the national legal standards of these Members and those of the WTO as well as other 

applicable international rules. Before analyzing in detail, as a general assessment, it is not incorrect to 

state that (a) Vietnam has not yet paid due attention and efforts to improve these types of services, 

particularly the first one, in the past 20 years; and (b) Vietnam's current planned programs and 

strategies in the next 5, or even 10, years are not strategically and realistically aimed at improving 

7 See Chapter 7, section Il.B. l, supra, on "Export Reward and Export Promotion" for a thorough analysis 
of possible conflicts of Vietnam's current export support programs with WTO laws on subsidies. 

8 Indeed, most governments have programs devoted to the general promotion of exports. Such programs 
do not constitute subsidies within the meaning of the SCM Agreement if they merely provide general information 
services. The US Foreign Commercial Service provides a good example for Vietnam to follow. Perhaps, one may 
not feel comfortable to say that the operation of the US Foreign Commercial Service is not efficient. However, in 
spite of enormous efforts to open and penetrate the Chinese market in the past 20 years,.USTR in February 2006 
still stressed that "Obstacles to achieving our export promotion priorities include insufficient knowledge of the 
Chinese market among US firms and the expense of entering the market, especially SMEs," and determined one of 
the priority goals was "promoting familiarity of U.S. exporters, particularly SMEs, with the Chinese market and 
export opportunities." See USTR (US-China Trade Relations: Top-to-Bottom Review) p. 20. This fact suggests 
that there is a lot Vietnam's government can do to support its export enterprises in providing this type of services. 

391 



these services.9 

The first type of services is critical for the success of Vietnam's exportation in the next several 

years as well as in the future. The primary reason is that since Vietnam's firms were separated from 

the world trading system for a long time, they lack necessary understandings on the legal and 

institutional systems and the operation of the foreign markets to which they export. Language barriers 

may somehow make it more difficult and costly for Vietnam's enterprises to obtain the information. 

Accordingly, they would face enormous risks and costs in exporting to or doing business in these 

foreign markets. In addition, they may lose important business opportunities that they could seize had 

they better understood the foreign markets and international trading system. 

However, Vietnam's current projected programs in the next 5 and 10 years were not 

strategically and realistically targeted this type of services. Rather, these programs, most notably the 

national trade promotion strategy and the export development strategy for the 2006-2010 period, were 

largely designed to improve directly the capacities of selected industries and enterprises, and the trade-

names of selected products. These strategies mentioned, but very briefly, the need to improve the role 

of the government agencies in providing foreign market information, in building database on foreign 

products and producers and in organizing information channels to export enterprises. There lacks of a 

clear mandate of the relevant government agencies in providing this type of services. As a result, it is 

likely that the relevant government agencies would spend most of their time and energy in managing 

and allocating the granted government budget for export promotion as exactly what they have been 

doing for years. Therefore, efforts are necessary to change not only the general approaches but also the 

9 It is noted that, in addition to the export reward and export promotion programs discussed in Chapter 7, 
section II.B.I, supra, on "Export Reward and Export Promotion", Vietnam has a separate strategy to promote 
exportation. On August 21, 2000, the Ministry of Trade issued the Import-Export Development Strategy for the 
period of 2001-2010 which has guided government efforts and actions in assisting and managing import-export 
activities. On February 17, 2006, this Ministry announced a 67-page draft of the export development strategy for 
2006-2010. On June 30, 2006, the Prime Minister issued Decision 156/2006/QD-TTg of the Prime Minister on 
approving export development strategy for the period of.2006-2010 to adopt main policy measures proposed by 
this Draft. In essence, these programs and strategies focus on three groups of measures, including (i) the support 
to increase the capacities of export production and quality and promotion of selected trade-names; (ii) legal and 
institutional reforms to reduce transaction costs and to mobilize resources to invest in export production; and (iii) 
studying and providing information on foreign markets and dispute settlement mechanisms under ASEAN and 
WTO. 
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specific actions in these export promotion strategies. The government should stop continuing to give 

money to selected business associations or industries and enterprises to undertake export promotion 

programs. On the contrary, the government should do it by itself as part of implementing its functions 

in providing the necessary information on the market and the legal and institutional framework of 

those WTO Members that are of interests to Vietnam's exportation firms. 10 Two of the current actions 

of the Ministry of Trade are amendable and should be strongly and quickly strengthened and expanded 

in the near future. The first is the establishment and operation of government trade offices in foreign 

countries, such as the US. 11 The second is the establishment of the Office on Technical Barriers to 

Trade within the Ministry of Trade in April 2006 to assist Vietnamese firms regarding technical 

barriers imposed by foreign countries to their products is an amendable action. This approach would 

also put an end to the "cooperation" between the government agencies and enterprises through 

enterprises' associations. 12 With better understanding of the legal and institutional system as well as 

market operation of WTO Members, Vietnam's government may be more prepared to undertake its 

functions to provide the second type of services in ensuring market accesses and fair treatments of 

Vietnamese goods and services in foreign markets. 

Accordingly, it is recommended that Vietnam's government revise the current programs to 

10 On March 21, 2006, in Hanoi, Vietnamese enterprises and their associations met with 12 Vietnamese 
officials, who were going abroad to undertake the positions of Vietnamese ambassadors in foreign countries, to 
introduce themselves and their interests in understanding the market of the foreign countries. The Chairman of 
Vietnam's Chamber of Commerce and Industry (VCCI), which is officially mandated to assist Vietnamese firms, 
said this meeting was within the framework of the agreement signed between Vietnam's Ministry of Foreign 
Affairs and VCCI ... and that after this meeting, enterprises may approach directly, or even sign contracts with the 
ambassadors and Vietnam's diplomatic representative offices abroad on the provision of market information and 
investment projects, etc .. See Tuoi Tre Online, Enterprises Continue Give Offers to Ambassadors (March 22, 
2006) (available in Vietnamese at 
http://www.tuoitre.com.vn/Tianyon/Index.aspx?ArticleID=l28719&ChannelID=II). This fact shows that there is 
a lack of clear government mandates in assisting its enterprises with the provision of market and legal and 
institutional framework of foreign countries. It also proves the needs of Vietnam's enterprises for this type of 
government services and the lacks of a clear and efficient mechanism to promote the transparent relation between 
the government and its enterprises. 

11 As of January 2007, Vietnam has established 55 trade offices in 55 countries. For an overview of the 
Vietnam's trade office in the US, visit http://www.vietnam-ustrade.org. 

12 It is noted that such type of cooperation gives rise to a number of problems, both from WTO law and 
Vietnam's economic efficiency perspectives. From WTO law perspectives, such cooperation may constitute 
government intervention in the forms of subsidies and/or state-trading and/or intervene into the marketplaces of 
the industry or the economy as a whole thereby distorting the proper function of market forces. From the 
efficiency perspectives, this type of cooperation may give rise to corruption and inefficient use of resources. 
Neither the government agencies nor the business associations are responsible for the misuse of the resources. 
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appoint and direct its agencies to undertake the provision of services on factual information on legal 

and institutional framework and markets of WTO Members. 13 One of the most feasible solutions is to 

direct the Ministry of Trade to take the lead responsibilities and cooperate with other relevant 

government agencies to provide this type of services. 14 Under this solution, the Ministry of Trade and 

relevant government agencies are specifically held responsible for the quality and timing of the 

services as well as the efficient use of the government budget. 15 The enterprises and their business 

associations are thus forced to operate on their own costs and thus free of government intervention. 

They are then encouraged to hold the government accountability for better provision of this type of 

services to reduce their risks and costs of exportation in such a way that complies with WTO laws. 

The government's role in economic affairs will increasingly be more clarified and its relations with 

enterprises and industries, including SOEs, will increasingly be more transparent and predictable. 

The second type of services is actually encouraged by the WTO. It is the WTO's primary 

objective to promote predictable and increased market access and fair treatments of goods and services 

in the markets of all WTO Members. However, the WTO itself does not perform this task. Rather, the 

WTO provides a rule-oriented and equitable forum for its Members to realize this objective. It is 

largely up to each Member to decide how it would promote better market access and ensure fair 

13 It is noted that almost all WTO Members provide this type of services for its export enterprises. For 
example, the Canadian Trade Commissioner Service has offices in more than 140 cities worldwide to provide 
reports on foreign markets organized by industry sector and to assess export potential, identify key foreign 
contacts and relevant advice and intelligence. For further information, see http://www.infoexport.gc.ca. 
Furthermore, Export Development Corporation of Canada also provides Canadian Exporters with foreign market 
expertise, in addition to financing, insurance and bonding services (available at http://www.edc.ca). The US 
Foreign Commercial Services would provide another example. See also supra note 6. 

14 The Ministry of Trade is currently given the lead responsibilities and cooperates with other government 
agencies in appraising and approving the national trade promotion programs mostly submitted and carried by 
business associations of enterprises or a giant SOE. See e.g., Decision No. 11/2006/QD-BTM of the Minister of 
Trade establishing the Appraisal Council of the National Trade Promotion Program in tli.e period of 2006-2010. 
This Council led by the Ministry of Trade with representatives from relevant ministries, including Ministry of 
Industry, Ministry of Fisheries, Ministry of Agricultural and Rural Development, Ministry of Finance, Ministry of 
Telecommunications, Ministry of Planning and Investment, is responsible for approving programs submitted and 
carried out by business associations and giant SOEs and sponsored by the government budget. 

15 In this regard, the US "Export.gov", which is administered by the DOC International Trade 
Administration to coordinates the efforts of 19 federal agencies to offer export assistance programs and services, 
would provide a model for Vietnam's Ministry of Trade. "Export.gov brings together resources from across the 
U.S. Government to assist American businesses in planning their international sales strategies and succeed in 
today's global marketplace." For detailed information on the organization and function of "Export.gov", visit 
http://www.export.gov. 
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treatment of its goods and services in the markets of other Members. Upon WTO accession, Vietnam 

may increasingly be asked to faithfully implement its obligations to accord better market accesses and 

fair treatments of foreign goods and services in Vietnam's own market by WTO Members. But, it is 

up to Vietnam's government to decide how it would encourage and ensure better market accesses and 

fair treatments of its goods and services in the markets of WTO Members within the legal framework 

of the WTO. The issue here is that the interests and competitive positions of Vietnamese industries 

and enterprises will be greatly affected by how Vietnam implements its obligations as well as how 

Vietnam ensures its rights respected by other Members. While Vietnam should be an honorable 

Member, the better Vietnam can ensure market accesses and fair treatments of its goods and services in 

the markets of other Members, the better the interests and competitive positions of Vietnamese firms 

are enhanced. 

However, it would be fair to state that Vietnam's relevant ministries and their personnel are still 

far from being well equipped with both the knowledge and experience in ensuring the market accesses 

and fair treatments of Vietnam's goods and services through both the WTO forums as well as the 

national systems of WTO Members. At the same time, it is not incorrect to say Vietnamese goods and 

services are already, or will likely be, subject to numerous WTO-inconsistent market access barriers 

and unfair treatments in WTO Members' markets. Furthermore, as international trade negotiations, 

both within and outside the WTO, are increasingly moving forward, the international trading system, 

in general, and the trade regimes of WTO Members, in particular, will be more and more liberalized 

and complicated. But, the Vietnam's current projected strategies for export promotion and 

development in the next 5 and 10 years do not include solid action plans to enable the government and 

its agencies to fulfill their urgent tasks which are essential to the competitive positions of Vietnam's 

firms as well as Vietnam's economy. Neither clear mandates, nor feasible action plans, were specified 

for government agencies to undertake these responsibilities. 

Therefore, there is a lot Vietnam should and can do to assist its enterprises in exporting to 

foreign markets in a WTO-consistent manner. Vietnam's government should prepare itself to 

undertake its functions and to ensure Vietnam's firms the predictable and increased market accesses 
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and fair treatments in WTO Member's markets. To this end, in addition to the need to improve the 

knowledge and experience of Vietnam's government officials, certain institutional changes should also 

be considered to clarify the mandates of each government agency. 16 

b. Preferential credits for export and production: DAF and VDB 

This would be one of the most critical areas that careful and comprehensive reforms are needed 

to ensure the compliance with the SCM Agreement. Although DAF was originally created to 

implement the government policy of providing preferential financial credits for development 

objectives, it has been used as the main government window to channel preferential credits for 

exportation. 

Thus, the question is how to ensure DAF's operation in conformity with the SCM Agreement. 

As DAF is a government body created to provide preferential credits for socio-economic development, 

its programs are, per se, financial contributions, which confer benefits to the recipients within the 

meaning of the SCM Agreement. 17 Accordingly, attempts should be made to ensure that they are (i) 

not "de jure or de facto" export contingency; (ii) not "de jure or de facto" import substitution 

contingency; (iii) not specific; and (iv) specific, but not causing "adverse effects" to the trade interests 

16 Currently, there are three main government agencies responsible for Vietnam international trade and 
policies: (i) the multilateral trade policy department under Ministry of Trade, which is responsible for WTO, 
ASEAN, APEC and other multilateral trade issues; (ii) the multilateral economic cooperation department under 
Ministry of Foreign Affairs; and (iii) the National Committee for International Economic Cooperation (NCIEC), 
which is an inter-government agency institution headed by a Deputy Prime Minister with the assistance of 
Minister of Trade, Vice Minister of Trade and Vice Ministers of all related ministries and has its own executive 
office. There exists an increasing overlapped function among these agencies, particularly the executive office of 
the NCIEC and the multilateral trade policy department which are both actually under direct management of the 
Ministry of Trade. A more streamlined institutional framework is necessary to help Vietnam's government to 
undertake its tasks upon WTO accession. The US model of USTR should serve as a typical example for 
Vietnam's consideration. 

17 Because DAF credits are always provided at better terms ahd conditions than those available in 
Vietnam's markets, including the terms and conditions offered by SOCBs. For a thorough analysis of DAF 
operation, see Chapter 7, sections II.B.2 and II.CJ, supra, on Export Support Credit and Subsidies through DAF, 
respectively. 
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of WTO Members. 18 

Regarding the export contingency question, there appear three major issues. First, it is clear 

that all preferential export credit programs administered by DAF at the specific directions of the 

government are, per se, export subsidies, and should not be maintained. This group includes all 

industrial- and product-specific programs and those established under Decision 133 of the Prime 

Minister on preferential credits for exportation.19 Second, exportation should be removed from the list 

of eligible criteria for preferential credits. Finally, DAF should reconsider its focuses on supporting 

projects critical for socio-economic development, and improving transparency in its decision-making 

to adhere to its expressly published criteria to avoid problems of "de facto" export contingency. 

Indeed, Vietnam should commission DAF the sole responsibilities for assisting projects important for 

socio-economic development, and consider establishing an import-export fund or bank to provide 

financial assistance for export activities. This bank should operate based on a high level of 

transparency and provide financial assistance to import-export enterprises based on prevailing market 

terms and conditions in Vietnam, i.e., at least trying to show that a benefit within the meaning of the 

SCM Agreement is not conferred from its loans and other financial services. This action would help 

Vietnam avoiding the inherent bias of WTO laws and practices on de facto export contingency 

determination regarding small-scale economies with few export-oriented products. The lack of 

sufficient capital in Vietnam's market may further show the need for such a bank to provide financial 

assistance to exportation.2° 

Our findings above suggest that Vietnam does not have severe problems with import 

substitution subsidies because the protection has mainly executed through barriers on market accesses 

18 See Chapter 3, section B. l, supra, on Substantive rules for a thorough analysis of each of these legal 
standards as such and as applied in the WTO. 

19 See Chapter 7, section II.B.2, supra, on Export Support Credit for an analysis of DAF operations in 
providing subsidies contingent upon exportation to selected industries and enterprises. See also Decision No. 
133/2001/QD-TTg, dated September 10, 2001, of the Prime Minister issuing Regulations on preferential credits 
for exportation. 

20 It is reported that all four SOCBs, collectively, were unable to provide loans to Vinashin and this was 
one of the reasons that encouraged Vietnam's government to issue international bonds to mobilize capital to 
Vinashin. See Chapter 7, section II.C.2, supra, on Government-guaranteed international bonds for detailed 
analysis on this point. Despite its critical mandates, DAF itself has the chartered capital of only VND 5,000 
billions (about US$ 330 million). 
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and discriminatory tax treatments against imported goods. 21 Vietnam also has not considered import 

substitution as critical for its economic development.22 

Regarding domestic subsidies, the main problem with DAF's operation, as discussed above, is 

the lack of transparency.23 The lack of transparency may reduce the possibilities for Vietnam to 

provide domestic subsidies in a WTO-consistent manner. Thus, it is necessary that DAF's operation is 

made transparent. Its criteria for financial services should be publicly available and its decisions 

should be made accessible and verifiable. 24 Ideally, DAF should be reformed to be the single financial 

source to provide preferential investment credits and financial services to support projects which the 

government considers critical for socio-economic development and poverty reductions, Exportation 

should not be included as a necessary condition for receiving DAF's financial services. As SMEs play 

an increasingly important role in Vietnam's economy, both in terms of creating employment and 

maintaining socio-economic stability, Vietnam should consider directing DAF's operation to support 

their development. In this case, it is highly possible to prove that DAF's financial services are not 

"specific" within the meaning of the SCM Agreement because of the wide spread of SMEs in almost 

all Vietnam's industries. Even if they are considered "specific," it is highly possible to prove that they 

do not cause "adverse effects" to the interests of other Members to any considerable extent because of 

their wide coverage and limited and relatively small funding. 

Furthermore, DAF would also be used as a financial resource to assist R&D projects which are 

pre-competitive development initiatives,25 to respond to the needs for advanced technology 

developments in Vietnam. But, care is needed to ensure that the financial assistance to these initiatives 

is used strictly for such purposes. This supervision is necessary to assure that such financial assistance 

21 See Chapter 7, section II.B.5, supra, on Import substitution subsidies for further detail. 
22 Ibid., section II.D.5, supra, on Localization and industrial structure for a detailed analysis on this point. 
23 Ibid., section II.CJ, supra, on Subsidies through DAF for further detail. 
24 It is noted that until March 2006, DAF does not have a website even though all SOCBs have their own 

websites which publish all criteria for financial services. 
25 It is noted that this may include "fundamental research" conducted by industries and enterprises. Since 

only "fundamental research" which means an enlargement of general scientific and technical knowledge not linked 
to industrial or commercial activities conducting independently by higher education or research establishments 
may not fall within the scope of the SCM Agreement. 
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is not used to increase the competitive advantages of the recipients, thereby causing "adverse effects" 

to the interests of other Members. 

Vietnam's ongoing efforts to transform DAF into Vietnam Development Bank ("VDB") in the 

near future would provide an ideal opportunity to reconsider its function and practice to ensure the 

compliance with the SCM Agreement.26 The best option for Vietnam would be to establish a new 

independent bank or fund, to focus solely on providing financial services to promote exportation, 27 and 

to have DAF focusing on providing domestic subsidies for socio-economic development and stability, 

including poverty reduction purposes. The ESF would be eliminated or transformed into the new 

independent import-export bank or fund.28 

However, Vietnam took a different path. On May 19, 2006, Vietnam decided to merely 

transform DAF into VDB.29 On October 27, 2006, the government asked the relevant ministries to 

26 Vietnam was considering whether to transform DAF into Vietnam Development Bank which will be 
undertaking all responsibilities of DAF or to establish an import-export bank to separate export credit support 
from credits for development objectives. However, no detailed information is available yet on the mandates and 
operation of these options. See Vietnam Economic Times, Export, Investment Credit Policies to be Amended 
(January 12, 2006) (available at 
http://www.vneconomy.com. vn/eng/index. php?param=article&catid=O 1&id=d2dca090485106). 

27 This option would closely follow international practices. Almost all WTO Members have some sort of 
export banks to provide finance services mainly or solely to promote exportation. The Czech Export Bank 
("CEB") would provide the best model for Vietnam to follow. CEB is part of the state's pro-export policy system. 
It is a specialized banking institution whose ownership is split between the State (69.7%) and the state-owned 
Export Guarantee and Insurance Corporation (hereinafter "EGAP"). CEB is entrusted with the provision of state
supported financing, including short-term and long-term financing and the provision of export credits, the 
financing of production for export, investment credits, project financing credits and the provision of export-related 
financial services. CEB's mission is to support Czech exports; therefore, its principal goal is not to generate 
maximum profits, but a maximum volume of state-supported export. Despite this distinction from the commercial 
banking sector and the fact that the provision of state-supported financing is governed by a special Act (Act No. 
58/1995 Coll.), CEB is a standard part of the Czech banking network, whose activities are fully subject to current 
banking regulations. CEB must also observe international obligations of the Czech Republic. Its state-supported 
financing is provided in accordance with the principles of the WTO and with the rules enshrined in the 
"Arrangement on Guidelines for Officially Supported Export Credits" (the so-called OECD Consensus), including 
directives on the fight against corruption and assessing the environmental effects within the importing country of 
export projects implemented with the help of state-supported financing. For further information see 
http://www.ceb.cz/index-en.php. Another example is Export Development Corporation of Canada which provides 
Canadian Exporters with financing, insurance and bonding services as well as foreign market expertise. See 
http://www.edc.ca. 

28 The current ESF is mainly used to fund export rewards and export promotion activities. See Chapter 7, 
section II.B.l, supra, on Export Reward and Export Promotion for detail. As discussed in section a above, the 
export reward should be abolished and the export promotion should be made as government-provision services. 

29 See Decision 108/2006/QD-TTg of the Prime Minister, dated May 19, 2006 on Establishing Vietnam 
Development Bank (VDB) and Decision 110/2006/QD-TTg of the Prime Minister, dated May 19, 2006, on 
Approving the Organizational and Operational Charter of VDB (Decision 110). 
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consider changing the Export Support Fund to the Fund for Trade, Investment and Tourism 

Promotion.30 

It is noted that there is not any substantial difference between DAF and VDB. VDB is a 100% 

government-owned and -operated fmancial institution. It is a not-for-profit bank and exempted from 

government taxes and other payable charges. It is exempted from regulations on compulsory reserve 

ratios and cash deposit insurance that are required for other banks. Its charter capital is VND 5,000 

billions, i.e., the charter capital of the DAF. Its payment capacity is guaranteed by the government. 

And finally, its mandate is to implement government policies on (i) development investment credits in 

the forms of preferential loans, after-investment assistance, loan guaranties, and loans for overseas 

investments according to the decision of the Prime Minister; and (ii) export promotion credits in the 

forms of loans to the exporters or foreign purchasers, loan guaranties and contract bidding and 

performance guaranties.31 Accordingly, the establishment of VDB does not meet the requirements for 

DAF reform discussed above. Therefore, similar to the operation of DAF, the operation of VDB is 

potentially WTO-inconsistent, or at least Vietnam will face difficulties in organizing and running the 

VDB and in explaining to the concerned Members. First, unless VDB maintains two tiers of interest 

rates, one for preferential development investment and one for export promotion which is much higher 

and market-based, all VDB financial activities for export promotion, whether in the form of loans, loan 

guaranties or interest support, are likely to be considered export subsidies and thus prohibited under 

WTO laws. It is noted that how to establish such a market-based benchmark is not an easy task. 

Second, even if such a market-based benchmark is established and maintained, VDB domestic 

subsidies for development objectives may likely be considered de facto export subsidies, given the 

export-oriented and strategic nature of certain industries, such as seafood, footwear and textile, in 

Vietnam's economy and the potentially broad coverage of the definition of export contingency in the 

30 See Tuoitre.com.vn, Modifying the Export Support Fund to be consistent with the WTO rules, (October 
27, 2006) (available in Vietnamese at 
http://www.tuoitre.eom.vn/Tianyon/Index.aspx? ArticleID=l 69340&Channe!ID= 11) 

31 Decision 110, supra note 28, Article 22. See also Decree 151/2006/ND-CP dated December 20, 2006 of 
the Government on Investment and Exportation Credits. 
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WTO law and practice. 

c. Strategic industrial sector and product development plans 

Vietnam's current practice of setting and implementing industrial and/or product-specific 

development plans should be completely changed. These changes would however be substantial and 

require strong commitments.32 But, they are necessary to avoid subsidy-related problems, particularly 

the alleged government intervention, as well as to promote more efficient use of Vietnam's resources. 

The existing industrial- and product-based development plans should be abolished, and new 

similar plans should not be issued. 33 The production and sales targets should be completely left for 

individual firms to decide. The government should not issue decisions to approve the production and 

sales targets for each and every major industry. 

Major types of assistance accorded in the existing plans could be reformulated into national 

based plans and strategies to improve the capacities and competitiveness of all industries. Put 

differently, these types of assistance should not be industrial- or product-based, but national-economy 

based. Indeed, Vietnam has already been following these strategies, albeit in parallel with those for 

industrial- and product- specific ones. Thus, efforts are necessary to reformulate these approaches. 

Specifically, preferential credits should be channeled through DAF as discussed above. Support for 

scientific and technological R & D should be compiled into the existing (but largely forgotten) 

32 These changes are exactly the results of what Vietnam has been confronted with in recent years on how 
to "plan the development of the economy" and "what differences these types of planning would be in comparison 
with the types of economic planning implemented in the centrally-planned economic era"? The key policy 
question is whether Vietnam's government should not plan production and sales targets for industries, but leave for 
individual companies to decide completely? With the formulation and approval of the current industrial sector 
development plans and strategies, though they are not legally binding and explicitly enforced by the rule of law, 
Vietnam's government does not agree to abandon its strong role in economic development of certain industries and 
enterprises through industrial policies which are suspected of state trading and/or subsidization activities under 
WTO rules. 

33 See Chapter 7, sections II.B.7 and II.C.7, supra, on Support for Development of Strategic Sectors and 
Strategic Industrial Sector Development Plans for a discussion on the ongoing formulation, approval and 
implementation of these plans; see also section I.A, supra, on "Vietnam's Transition Economy: 20 Years of 
Renovation" for detailed analysis on how different the contents of these industrial development plans from those 
of the economic plans in Vietnam's centrally-planned economy. 
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Strategy for National Scientific and Technological Development to the year 2010.34 Support for 

employment and training of workers should be moved into the Strategy for Education Development in 

the period of2001-2010.35 Support for environmental requirement adaptation could be integrated into 

the Strategy for national environmental protection to the year 2010, with view to 2020.36 Other types 

of assistances could be channeled into the Comprehensive Poverty Reduction and Growth Strategy.37 

In other words, Vietnam may try to pursue a "national innovation system," instead of continuing the 

current introduction and implementation of "industrial policies".38 

d. Government investment 

The operation of the newly established State Capital Investment Corporation (SCIC)39 may 

present some critical issues under WTO rules on subsidies. It is obvious that SCIC will be considered 

as a "public body" for subsidy purposes as it is a special government owned and directed body 

establishing to exercise the government ownership rights in assigned SOEs and with respect to 

government shares in assigned joint-stock companies (mostly equitized SOEs). The operation ofSCIC 

34 Decision No. 272/2003/QD-TTg dated December 31, 2003 of the Prime Minister on Approving Strategy 
for National Scientific and Technological Development to the year 2010. It should be noted that the US Federal 
Government alone has been providing at least 1/3 of the total funding for R&D in the US economy and will 
continue to increase these funding. These funding target basic research that industries cannot do. The private 
sector can use their capitals to translate the results of government-funded basic research and development into new 
innovations, products and services. The National Institute of Standards and Technology of the US would provide 
an example of how this system works in the US. For more information on this Institute see its website at 
www.nist.gov. 

35 Decision No. 201/2001/QD-TTg dated December 28, 2001 of the Prime Minister on Approving Strategy 
for National Education Development in the period of2001-2010. 

36 Decision No. 256/2003/QD-TTg dated December 02, 2003 of the Prime Minister on Approving Strategy 
for National Environmental Protection to the year 2010, with view to 2020. 

37 Notification No. 2685NPCP-QHQT dated May 21, 2002 of the Government Office announcing the 
decision of the Prime Minister on Approving Comprehensive Poverty Reduction and Growth Strategy. 

38 The term "national innovation system" here is used with the meanings as defined by Williamson, John 
when he advocates for not introducing "industrial policy," but "national innovation system" in his Article titled "A 
Short History of the Washington Consensus." "A national innovation system is about government creating 
institutions to provide technical education, to promote the diffusion of technological information, to fund pre
competitive research, to provide tax incentives for R&D, to encourage venture capital, to stimulate the growth of 
industrial clusters, and so on." See Williamson, John, A Short History of the Washington Consensus (2004) 
(available at http://O-www.ciaonet.org.gull.georgetown.edu/frame/wpsfrm.html). 

39 For a brief description of SCIC, see Chapter 7, section II.A.2.a, supra, on "SOEs: independent and 
profit-maximizing position and privatization. 
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is critical in the future as it will be a huge SOE when the ownership of most of SOEs currently 

managed by different ministries is transferred to it, as planned. Because of its government ownership 

and intervention over management, it is more likely than not that many of SCIC investment, equity 

infusion and capital management activities are to be considered "financial contributions" within the 

meaning of the SCM Agreement. Thus, it depends on the ways in which SCIC makes investment 

and/or capital management decisions that these actions may be subject to the SCM Agreement. If 

SCIC decisions are not consistent with the usual investment practice of private investors, they are 

subsidies. The transparency of SCIC operation is critical for the consideration and determination of 

whether it provides any prohibited, actionable or countervailing subsidies. 

e. Subsidies through SOCBs 

As discussed earlier, to avoid the accusations of providing subsidies through financial 

transactions provisioned by SOCBs, Vietnam should start publishing and reforming cost and operation 

structures of SOCBs.40 SOCBs must also be required to improve transparency in its decision-

making.41 While it would be economically more efficient for Vietnam to equitize its SOCBs, as it has 

currently planned,42 Vietnam is strongly encouraged to do so from WTO subsidy perspectives, because 

of two main interrelated reasons. First, once equitized, these banks will operate on a more financially-

40 See Chapter 7, section II.C. l, supra, on "Subsidies through SOCBs" for detail. 
41 Although joint-stock banks were required to publish their financial reports by both posting in their 

offices and publishing on central and local newspapers in three consecutive issues since 2004, SOCBs are still not 
required to do so. Before publishing, these reports must be audited by independent auditing firms. The 
conclusion of the auditing firm is also included in the publication. The stated purpose of this requirement is to 
enable investors and customers to be able to understand and assess the operation status of each joint-stock bank for 
their business decisions. In March 2006, the State Bank of Vietnam made a proposal to the government to require 
similar publication of SOCBs. This is clearly a positive development. See Decision 1407/2004/QD-NHNN dated 
November 01, 2004 of the State Bank of Vietnam issuing Regulations on publication of financial reports ofjoint
stock banks. See also, VNExpress, SOCBs Required to Publish Financial Reports, (March 28, 2006) (available in 
Vietnamese at http://www.vnexpress.net/Vietnam/Kinh-doanh/2006/03/3B9E81D3/). 

42 See Tuoitre.com.vn, Three SOCBs to be equitized, (November 9, 2006) (reporting that three giant 
SOCBs, Bank for Investment and Development of Vietnam, Vietnam Industrial and Commercial Bank, Vietnam 
Bank for Agricultural and Rural Development, will be equitized in the next few years). This means that all four 
state-owned commercial banks (the other one is Bank for Foreign Trade of Vietnam, which will be first equitized) 
in Vietnam will be equitized by 2010. (Available in Vietnamese at 
http://www.tuoitre.com.vn/Tianyoh/Index.aspx? ArticleID= I 7 I 580&ChannelID= 11) 
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viable basis and for profit maximization. Transparency will automatically be increased to satisfy 

shareholders' demands. Second, equitization, or reducing the SOCBs' share in the financial market, 

would make it much easier to prove that prevailing prices in Vietnam's financial market should be used 

as market benchmarks for the purposes of both identification and measurement of possible subsidies 

under WTO subsidy laws. The reason is simply that it would be difficult, under current WTO laws and 

practices, to demonstrate that the prevailing market terms and conditions on financial transactions in 

Vietnam's market are not predominantly influenced by SOCBs, or the government actions, as their 

current market share is more than 70%. 

f. Subsidies through LURs and inputs 

Regarding possible subsidies resulting from the provision of land, three issues should be 

considered to avoid problems under WTO subsidy laws and to increase the efficient use of land as one 

of the most valuable natural resources in Vietnam. 

The first issue is the LURs of SOEs. As demonstrated earlier, possible subsidies to SOEs may 

arise when the government allows them to use their LURs as assets to secure for loans and other 

financial transactions while such rights are only possible for other firms if they have fully paid for 

obtaining their LURs for the whole rent period.43 Accordingly, the permission for SOEs to use their 

LURs to secure loans and/or other financial transactions may constitute subsidies within the meaning 

of the SCM Agreement. To avoid this problem, Vietnam should either restrain this type of permission 

or require the payments for obtaining LURs in a certain period to allow SOEs to use LURs more 

efficiently. Of these two options, the payment requirements would be preferred, and more realistic and 

43 If private firms do not pay off the full amount for getting their LURs in the rent period, they are renting 
the land from the government and pay land rentals annually for their LURs. In these cases, they are not allowed to 
use their LURs to secure for loans and other financial transactions because they do not own their LURs. In cases a 
private firm pays the full amount for obtaining LURs for a certain period, e.g., 20 years or 50 years, it owns its 
LURs in such periods, and thus it is allowed to use its LURs to secure loans and other financial transactions as 
well as to transfer, lease or sub-lease to other firms for profits. See Chapter 7, section II.C.4, supra, on "Subsidies 
through LURs" for further detail. 
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efficient. Because of the fact that SOEs are under direct management of a variety of government 

bodies, both at the central and local levels, the former option may not be systemically implemented. 

Indeed, the ongoing restructure and equitization of SOEs provide an ideal opportunity for Vietnam to 

implement the later option to ensure the conformity with the SCM Agreement. 

The second and related issue is on LURs when SOEs are equitized or sold. This issue would be 

more complicated if the value ofLURs is not included in the total value of the SOE to be equitized. If 

it is possible to demonstrate that being allowed to continue to rent the land that the former SOE was 

renting was financially beneficial to the new equitized enterprise, it is difficult to prove that the sale of 

the SOE was for market-valued. On the contrary, if it is possible to show that the new enterprise could 

obtain similar land with the same terms and conditions, there would be no subsidies originating from 

the equitization. Thus, while this issue might be considered on a case-by-case basis, it is advised that 

the value ofLURs is included in the total value of the SOE to be equitized. 

The last issue relates to leasing land to new firms. As access to land is generally very difficult 

in Vietnam's market, efforts should be made to improve transparency in land-lease decision making 

process. It could be possible that the value of LURs should be publicly auctioned as it is often difficult 

to show whether the rentals determined and announced annually by each provincial people's committee 

are market-valued. 

Regarding the issue of possible subsidies through controlled prices of inputs, several issues 

should be considered. First, Vietnam should make clearer the difference between government-fixing 

prices and government-guidance for pricing of certain goods and services. While Vietnam may not 

really want to, and/or actually, fix the prices of certain goods and services, its blurred policies have 

created grounds for the continuing abuse of power by corrupted government officials and managers of 

relevant SOEs who are addicted to the practice of government-determined prices in the past. Second 

and more importantly, Vietnam should try to increase competition through the broadening of trading 

and investment rights as well as the enforcement of competition laws to ensure the market-based 

pricing of these goods and services in the long run. 
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g. Privatization-related subsidies and the necessity of a functioning 

bankruptcy system 

As discussed above, Vietnam's past and current equitization/privatization policies and practices 

may result in two major potential subsidy problems under the WTO laws on subsidies.44 While certain 

changes would be suggested to ensure the sale of the SOE "at arm's length and for market-value", a 

better solution Vietnam may consider is to change the nature of equitization/privatization as an 

administrative procedure, which is often deemed a specific and separate government action on the sale 

of a particular SOE, to a juridical bankruptcy proceeding, which is often applied similarly to all cases. 

First of all, to ensure the sale of the SOE "at arm's length and for market-value", Vietnam 

should consider removing the inclusion of social policies in its equitization/privatization policies and 

practices and privatize all at once rather to do it in pieces, i.e., the piece-meal 

equitization/privatization. 

The inclusion of employment and labor policies in equitization/privatization results in a number 

of shares of the SOE to be reserved for both the workers of the SOE and the strategic investors of the 

future equitized enterprise at preferential prices. The preferential shares reserved for the workers are 

aimed at protecting their "legitimate interests" accumulated from their workings into the SOE's 

operation and assets, 45 and those reserved for the strategic investors are to help promoting the smooth 

operation of the equitized SOE.46 These government activities result in the sales of the SOEs and/or its 

shares (usually the majority thereof) not being conducted at prevailing or market-based prices, thus 

giving rise to subsidy problems under WTO rules. Indeed, these policies may have been the most 

critical obstacles in Vietnam's equitization in the past 10 years because the management board of the 

44 See Chapter 7, section II.C.6, supra, on "Privatization-related subsidies" for more detail. 
45 Two main reasons for this policy would be (i) workers in SOEs have been paid lower than those worked 

for private firms; and more importantly (ii) workers were somehow considered as the "owners" of the SOEs as the 
result of the dominant philosophy of collective ownership in the centrally-planned economy. 

46 On April 19, 2007, by issuing Offical Letter No. 495/TTg, Vietnam ceased the policy of selling shares 
to strategic investors at lower prices. This change is made pending the revision of the current regulations on 
equitization and will likely be incorporated in the new regulations. 
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SOEs must figure out how many percents of shares should be reserved to the workers and the strategic 

investors as well as who are these investors, and so on. Thus, Vietnam should consider abolishing 

these practices and sell SOEs for market prices. Vietnam has actually experienced the advantages of 

auctioning company shares through its own securities markets, and started to do so more frequently. 

As discussed above, Vietnam may implement its social policies through other policy options, such as 

the employment and training programs and other social safety net programs. 

Similarly, the government retaining of shares, sometimes controlling shares or more than 50% 

of the equity, in the piece-meal equitization/privatization cases precludes the conditions in which a fair 

market price of the SOE or its assets could be obtained. Furthermore, the potential transfer of the 

amount of the collected money, after subtracting the equitization costs and employment-related 

allowances, to the SOE in these piece-meal equitization cases would likely be considered a new 

subsidy. As a result, Vietnam may need to stop privatizing in pieces and sell all at once. This is 

necessary to show the sale of the SOE "at arm's length and for market price" that, according to the 

current WTO laws, helps removing the threats of CVD's even if this equitized SOE was receiving 

subsidies from the government in the period prior to its privatization. Vietnam may just consider 

changing its current laws and regulations on equitization/privatization to reflect these issues as the 

country is now considering.47 

However, it is advisable that Vietnam consider using its bankruptcy proceedings as the main 

procedure for the restructure and sale of its SOEs, instead of, or in parallel with the 

equitization/privatization as an administrative measure. Under a bankruptcy proceeding, the sale of an 

SOE can be auctioned in much the same way as currently conducted in an administrative procedure so 

that it can be done at arm's length and for fair market value. Indeed, it would be much easier to prove 

that the sale is at arm's length and for fair market-valued, as all of the assets of the SOE are sold at 

47 On November 15, 2006 the Prime Minister issued Directive No. 36/CT-TTg on Implementing the 
Government action plan on accelerating the restructure, reform and improvement of the efficient operation of the 
SOEs in the period of 2006-2010. One of the covered major issues is to consider changes to the laws and 
regulations on equitization/privatization of SO Es. 
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once and for the highest price, and these assets are sold in such a condition that is not affected in any 

way by the debts or other financial responsibilities of the SOE. All the collected money can be used to 

pay to its debtors in a pre-determined priority order as specified in the bankruptcy law. The residual 

amount, if any, can be surrendered to the government as it is the owner of the SOE. In addition, what 

is the most critical point of a bankruptcy proceeding compared with an administrative procedure of the 

sale of an SOE relates to its nature of declaring a complete death of the bankrupted SOE and removing 

it completely from the economy. By its nature, a bankruptcy proceeding is a market-based mechanism, 

which is a critical institutional element of a market economy with a specialized function of relieving a 

firm, an SOE or any other enterprise, all of its responsibilities for prior debts. This aspect is crucial in 

relation to the debts an SOE owes to the government in Vietnam. Such debts, as well as other debts of 

the SOE, would simply be written off if the money collected from the sale of the SOE is not enough to 

pay. As both the administrative body and the bankruptcy court do not make any decisions on the status 

and settlement of these debts, there would be no subsidies related to the writing-off of these debts. As 

a result, both the sale of the SOE and the settlement of the debts owed to the government are conducted 

in such a market-based way that, under the current WTO laws, removes the threats of CVD measures 

for the new firm who has bought the assets of the equitized SOE. In an equitization/privatization, the 

state management bodies have to decide the settlement of the debts the SOE owed to the government, 

often in the forms of debt forgiveness, before the sale of the SOE. Such forgiveness of debts, however, 

constitutes an actionable subsidy under the WTO laws on subsidies as it is a financial contribution and 

it is made directly to the SOE subject to equitization. 

As discussed above, Vietnam has in place, since 1994, a bankruptcy proceeding system, which 

applies to all types of enterprises, including SOEs, when such an enterprise falls into a situation that it 

is unable to re-pay debts due when its creditors request. As a result, since many SOEs owe debts to the 

government, the government can often ask the court to open bankruptcy proceedings to sell those 

SOEs that it wants to be equitized or privatized. Even though the bankruptcy proceedings in Vietnam 

have been rarely used in the last more than 10 years, Vietnam can still undertake this solution because 

of the similarity in the sale of an SOE in a bankruptcy case and that of in an equitization/privatization 
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as an administrative procedure that Vietnam has well experience. 

h. Support for education and basic R&D 

Finally, Vietnam should focus more on providing necessary financial assistance to promote 

human resource development and basic R&D. Indeed, Vietnam has recognized that human resource 

and technological developments would be the only possible way to realize its overall objective of 

becoming an industrialized country by the year 2020, given its under-developed economy which is 

largely equipped with outdated technologies, poor management and low capacities. However, this 

policy has been so poorly focused and implemented in the past 10 years.48 Many people have loudly 

voiced that Vietnam should pay due attention on this policy, though it may have already been very late 

now.49 

WTO accession and participation may give necessary momentum for Vietnam to realize this 

policy. As WTO laws on subsidies will somehow constrain Vietnam's direct financial supports to its 

firms, Vietnam may find it imperative to rearrange its current practices and to focus more on different 

types of indirect assistance, such as the provision of better education and basic R&D. Therefore, it is 

strongly recommended that Vietnam actively revise its current programs and develop new ones which 

are consistent with the WTO laws, on one hand, and provide sufficient incentives and necessities for 

the improvement and development of education and basic R&D in Vietnam's economy. 

48 Although many attempts had been initiated, it was until 2003 Vietnam made a serious policy in issuing 
Decision No. 272/2003/QD-TTg dated December 31, 2003 of the Prime Minister on Approving Strategy for 
National Scientific and Technological Development to the year 2010. However, this Strategy has largely stayed in 
paper. In April 2005, Vietnam made a specific determination by issuing Decision No. 68/2005/QD-TTg of the 
Prime Minister dated April 04, 2005 on approving Programs to assist the development of enterprises' intellectual 
properties. However, it was until February 2006 a legal framework for the implementation of these programs was 
issued in Decision No. 36/2006/QD-TTg of the Prime Minister dated February 08, 2006 on issuing Regulation for 
the management of Programs to assist the development of enterprises' intellectual properties. The implementation 
of this Regulation still awaits the detailed guidance to be issued by the Ministry of Finance and Ministry of 
Science and Technologies. 

49 They pointed to the fact that there has been no single university or research institute in Vietnam that is 
regionally or internationally recognized. The whole educational and research system of Vietnam is in badly need 
of comprehensive reforms. These issues were heavily spoken out in the first few months of 2006 when the 
Communist Party of Vietnam asked all people to comment on its draft political report to be discussed and 
approved in its coming Xth National Congress. 
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II. Legal Effect and Implementation ofWTO Agreement in Vietnam's Legal System 

While it is clear that, by becoming a WTO member, Vietnam accepts an international obligation 

to implement its commitments,50 the question arises is whether the WTO Agreement applicable to 

Vietnam is "self-executing", or an "act of transformation" is necessary to make it enforceable in 

Vietnam's domestic legal system?51 

A. Whether WTO Agreement is "self-executing" in Vietnam's legal system? 

Under Vietnamese laws and practices, the WTO Agreement and other international trade 

agreements to which Vietnam accedes to or is a signatory may not be self-executing or directly 

applicable in its domestic legal system.52 On one hand, Vietnam's law on implementation of 

international treaties states that "On the basis of the requirement, contents and nature of a treaty, the 

National Assembly, the State President or the Government, in making decision to accept to be bound 

by the treaty, shall at the same time make decision on direct application of such treaty, in whole or in 

part, with respect to agencies, organizations and individuals, in cases the provisions of the treaty are 

50 See Vietnam's Law on Conclusion of, Accession to and Implementation of International Treaties, 
adopted on June 14, 2005 (Vietnam Treaty Law 2005), Article 61, and the WTO Agreement, Articles II:2 and XII. 

51 In explanations of the effect of treaties in a particular national legal system, one often considers whether 
that nation is "monist" or "dualist"? In a "monist" system, international treaties are part of its legal system, and 
self-executing. On the contrary, in a "dualist" system, international treaties are not part of its legal system, but 
form a separate and parallel legal system. For a treaty to enforce in the domestic legal system of a dualist nation, 
there must be an "act of transformation," that is, a government action by that nation, such as a statute, 
incorporating that treaty, or the provisions of that treaty, into its domestic law. See e.g., Jackson John H., "Status 
of Treaties in Domestic Legal Systems" in 86 American Journal oflnternational Law 310 (1992) for a discussion 
on the status of treaties in domestic legal systems. 

52 Both the US and EU seems adopting the "dualist" system, at least on international trade agreements. In 
the U.S., the WTO Agreement is not self-executing. Section 102 of the URAA states that "No provision of any of 
the Uruguay Round Agreements, nor the application of any such provision to any person or circumstance, that is 
inconsistent with any law of the United States shall have effect." In the opinions of the European Court of Justice, 
" ... the WTO agreements are not in principle among the rules in the light of which the Court is to review the 
legality of measures adopted by the Community institutions." See European Court of Justice, Portuguese 
Republic v. Council, Case C-149/96, (1998) ECR I-7379, para. 48. In this case, Portugal challenged the decision 
implementing a textiles agreement with India and Pakistan on grounds that it violated WTO rules, as well as 
certain rules and principles of Community law. 
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detailed and clear enough for implementation; make decision or proposal for amendment, supplement, 

repeal or promulgation of legal normative documents for implementation of such treaty."53 This 

provision means that the WTO Agreement, in whole or in part, may only be self-executing in the 

Vietnamese legal system to the extent and with respect to the agencies, organizations and individuals 

as explicitly specified in the Vietnam's WTO accession ratification legislation. 

Nevertheless, this law also states in the same article that "In cases, with respect to the same 

subject matter, a domestic legal normative document contains provision(s) different from relevant 

provision(s) of a treaty to which the Socialist Republic of Vietnam is a party, the provision(s) of the 

treaty shall prevail.':54 This provision suggests that the provisions in the international treaty prevail 

over domestic provisions if they regulate the same issues and they are different. In other words, a 

private party may cite an international treaty to enforce its rights. Indeed, some Vietnamese laws 

include similar provisions. For instance, Article 2 on "Effect of the Civil Procedure Code" states that 

"The Civil Procedure Code shall apply to the settlement of civil cases and matters involving foreign 

element(s); where international treaties which Vietnam has signed or acceded to provide otherwise, the 

provisions of such international treaties shall apply."55 Under this provision, a foreigner may ask 

Vietnamese authorities to protect his rights under an international treaty which Vietnam has signed or 

acceded when three conditions are met: (i) the Vietnamese laws have regulated the subject issue; (ii) 

such an issue is also regulated by an international treaty which Vietnam has signed or acceded; and 

(iii) the Vietnamese provisions are different from those of the international treaty. In the Working 

Parties Report on Vietnam's WTO Accession, Vietnam has confirmed that "if the provisions of an 

international treaty to which Vietnam was a signatory were different to the provisions of the 

Investment Law, the provisions of the international treaty would prevail."56 Therefore, in the absence 

53 Vietnam's Law on Conclusion of, Accession to and Implementation of International Treaties, adopted 
on June 14, 2005 (Vietnam Treaty Law 2005), Article 6 on "International Treaties and Domestic Legal 
Provisions", paragraph 3. 

54 Ibid., paragraph I. 
55 Civil Procedure Code, Law No. 24/2004/QHl 1 of June 15, 2004. 
56 Final Working Parties Report on Vietnam's WTO Accession (WT/ACC/VNM/48, October 27, 2006) 

para. 272. 
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of Vietnamese laws on a particular issue covered by an international treaty binding on Vietnam, the 

provisions of this treaty may not be enforceable in Vietnam's legal system. Accordingly, the 

provisions of the WTO Agreement may not be enforceable in Vietnam's legal system if there is no 

Vietnamese regulation covering the same issue. 

In practice, the courts and other government bodies may not be willing and ready to apply 

provisions of international treaties, unless such application is explicitly stated in relevant domestic 

legal instruments, and is in consistent with basic principles of Vietnamese laws. Put differently, a 

provision of the WTO Agreement can not be enforceable if it is not yet transformed into Vietnamese 

laws through its domestic legal instruments, such as a domestic statute. Accordingly, Vietnam could 

be considered a "dualist" state in regards to the legal status of international treaties in its legal system. 

B. Vietnam's WTO Accession Ratification and Implementation 

On November 29, 2006, Vietnam's National Assembly issued Resolution No. 71/2006/QHl 1 

ratifying Vietnam's WTO Accession Protocol ("Resolution 71 "). On December 12, 2006, Vietnam 

officially notified the WTO of its ratification, and became the 150th Member of the WTO on January 

11, 2007. 

In addition to the formal statement of ratification of Vietnam's WTO Accession Protocol, 

Resolution 71 imposes three legal principles on the legal status and enforcement of Vietnam's WTO 

commitments in Vietnam's domestic legal system. First, Resolution 71 specifically lists certain 

Vietnam's WTO commitments prescribed in the Working Party Report and the Schedule of Specific 

Commitments in Services and the relevant provisions in Vietnam's legal documents that are 

inconsistent with these commitments, and adopts revisions to these provisions in Vietnam's legal 
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documents to bring them into consistent with Vietnam's WTO commitments. 57 

Second, Resolution 71 also permits the direct application of those Vietnam's WTO 

commitments that are "detailed and clear enough" for direct implementation in Vietnam's legal 

system.58 In this case, Vietnam's WTO commitments shall prevail if the relevant provisions in 

Vietnam's laws are inconsistent with these commitments. This permission therefore re-states the 

general principle of recognizing and enforcing the provisions of an international treaty that Vietnam 

57 The Annex to Resolution 71 lists the relevant paragraphs of the Working Parties Report and the 
Schedule of Specific Commitments m Services, and the relevant provisions in Vietnam's laws which are 

"h w d h inconsistent wit Vietnam's TO commitments and a opts revisions to t ese provisions in the following wav: 
No. 

1 

2. 

3. 

4. 

5. 

6. 

Vietnam's legal Vietnam's WTO Revisions to Vietnam's legal documents 
documents commitments 
Law on Enterprises, Working Parties Report, Liabilities limited companies, joint-stock 
Articles 51, 52, 103, 104 paras. 503 and 504 companies are entitled to include the 

following issues in the company's Charter: 
1. The quorum rules for the organization of 
meetings of and procedures for approval of 
decisions by Member's Council, Shareholders' 
Meeting; 
2. Issues that have to be submitted for 
approval by Members' Council, Shareholders' 
Meeting; 
3. The percentage of voting majorities 
necessary (including a simple majority of 
51%) for approval of decisions by Members' 
Council, Shareholders' Meeting. 

Law on Lawyers, Articles Schedule of Specific . .. 
69, 70, 72 and 76 Commitments in Services, 

Legal Services 
Law on Insurance Schedule of Specific ... 
Business, Article 9 Commitments in Services, 

Insurance Services 
Law on Promulgation of Working Parties Report, . .. 
Legal Normative paras. 507-509 and 519 on 
Documents, Articles 3, 10 transparency issues 
and 75 
Law on Intellectual Working Parties Report, Broadcasting organizations which use 
Properties, Articles 26 paras. 397 published works in their broadcasting 
and 33 programs do not have to ask for authorization, 

but must pay royalties, remuneration to the 
right holders of the published works. 

Law on Cinematography, Working Parties Report, Repeal the 
.. 

on quantitative prov1s10ns 
Article 30 paras. 200-227 restrictions on imports of films. 

58 Paragraph 2 of Resolution 71 provides that: 
"2. Directly apply those commitments described in the Annex hereto and other commitments that 
are clearly and specifically prescribed in Vietnam's WTO Accession Protocol, its Annexes and 
Vietnam's Working Parties Report. 
In cases, a provision in Vietnam's domestic laws is inconsistent with the relevant provision in the 
Agreement establishing the World Trade Organization, Vietnam's WTO Accession Protocol and its 
annexes, the provision of the Agreement, Protocol and its annexes shall prevail." 
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has acceded to or is a signatory, as discussed above, with respect to the Vietnam's WTO Accession 

Protocol in Vietnam's domestic legal system. 

Third, Resolution 71 obligates the Government, Supreme People's Court, Supreme People's 

Procuracies, within their mandates, (i) to review Vietnam's WTO commitments to determine those 

commitments, which are "detailed and clear enough", but have not yet been incorporated into the 

Annex to this Resolution, to be directly applicable and report to the Standing Committee of the 

National Assembly; and (ii) to review Vietnam's legal documents to find out those provisions that are 

inconsistent with Vietnam's WTO commitments and make proposals for amendment to these 

documents or promulgation of new legal documents to the National Assembly, its Standing Committee 

or to amend these documents or promulgate new regulations if such amendment or promulgation is 

within their authorities to ensure the consistency of Vietnam's legal documents with Vietnam's WTO 

commitments.59 Given the limited scope of the first principle, the general nature of the second 

principle, this third principle would be most critical in terms of enforcing Vietnam's WTO 

commitments in Vietnam's domestic legal system. Under this principle, Vietnam's Government, 

Vietnam's Courts and Procuracies can directly apply those Vietnam's WTO commitments they 

themselves consider "detailed and clear enough" for enforcement even if there are no similar 

provisions in Vietnamese laws and/or Vietnamese laws are inconsistent with these commitments. The 

only obligation they have to follow is to report to the Standing Committee of the National Assembly 

on their recognition and enforcement of these Vietnam's WTO commitments. In this regard, Vietnam's 

WTO commitments or the WTO Agreement applicable to Vietnam is "self-executing" in Vietnam's 

59 Paragraph 3 of Resolution 71 provides, in relevant parts, that: 
"3. The Government, Supreme People's Court, Supreme People's Procuracies, within their 
mandates, are responsible for: 
a) Reviewing Vietnam's WTO commitments ... to determine those commitments, which are 
adequately detailed and clear enough, but have not yet been incorporated into the Annex to this 
Resolution, to be directly applicable and report to the Standing Committee of the National 
Assembly. 
b) Reviewing Vietnam's legal documents to find out those that are inconsistent with Vietnam's 
WTO commitments and make proposals for amendment, supplement to these documents or 
promulgation of new legal documents to the National Assembly, its Standing Committee or to 
amend, supplement these regulations or promulgate new regulations within their authorities to 
ensure their consistency with Vietnam's WTO commitments; ... " 
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domestic legal system. However, one would only expect this type of enforcement in very limited 

circumstances. In most cases, as also obligated under this principle, the Government, Supreme 

People's Court and Supreme People's Procuracies will make amendments to the existing regulations or 

issue new regulations to bring Vietnam's regulations into compliance with Vietnam's WTO 

commitments or to implement these commitments. In cases where the implementation of Vietnam's 

WTO commitments require amendments to the existing laws or ordinances or issuance of new laws or 

ordinances, they will submit proposals to the National Assembly and/or its Standing Committee. 

These actions are exactly the acts of "transformation" of international rules into the domestic legal 

system in a so-called "dualist" country. It is noted that Vietnam has made substantial progress in 

revising its laws and regulations to comply with the WTO laws in the last few years of Vietnam's WTO 

accession negotiations. 60 

III. Vietnam's WTO Participation to the Year 2020 

Now that Vietnam has completed its long and difficult road to become a-WTO Member, the 

country is entitled to the benefits, but also at the same time is obligated to comply with the obligations 

its WTO membership entails. It is important to remind that while the benefits are only opportunities, 

most critically the more predictable and open market accesses to foreign markets, the obligations are 

real, and require enormous "costs," most critically public costs of implementing WTO disciplines and 

private costs of market adjustments. 61 Some interrelated questions arise, such as will Vietnam become 

a responsible member? what factors may affect its compliance? whether Vietnam realizes its overall 

objective of becoming an industrialized economy by the year 2020? how can Members promote 

Vietnam's active and meaningful participation? 

60 See Annex I.8 on "Chronology of Key Events in Vietnam's WTO Accession 1995-2006" for detail on 
Vietnam's legislative action plans. See also Chapter 7, supra, sections I and II for a thorough analysis of 
Vietnam's legal reforms to comply with WTO rules. 

61 See footnote 179 to Chapter 5, supra. 
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While it might be in Vietnam's interests to comply with its obligations,62 there is clear evidence 

that compliance63 is not straightforward and may require bold and painful political decisions and 

capacity-building. Theoretical analysis has suggested that countries acceded to the WTO, particularly 

transition economies, may reverse their policies and turn to protectionism.64 Despite the clearer WTO 

rules on subsidies and their monitoring mechanism, it is reported that WTO Members have never done 

a good job in fulfilling their subsidy notification and compliance obligations.65 China's 

implementation of its subsidy-related obligations, particularly the notification of and compliance with 

obligations on the use of subsidies, and the transparency and Transitional Review Mechanism, in its 

first 5 years of WTO membership also alerts Members on Vietnam's compliance.66 

On one hand, we have reasons to believe that Vietnam would be an honorable and successful 

62 Since it is generally agreed that Vietnam would be better off even if it unilaterally liberalizes trade and 
strengthens its market-oriented reforms. The WTO rules and disciplines in general and its rules on subsidies in 
particular promote these actions and reforms. Vietnam's unilateral reforms, partially driven by its bid for WTO 
membership, in the last 20 years are self-evident for this statement. For a discussion of how trade liberalization 
would promote economic efficiency and development and how subsidies would distort these market processes, see 
Chapter 2, section II, supra, on "Arguments for International Control of Subsidies." See also Annex I.4, irifra, for 
a flavor of how market-oriented legal and economic reforms have brought about socio-economic development in 
Vietnam in the last 20 years. See also section LB.I, supra, on "General direction of reform" for a discussion on 
the.importance of Vietnam's implementing its obligations for its own benefits. 

63 Compliance is generally meant the act of implementing and enforcing the obligations. However, it is 
noted that assessing compliance is a difficult task, as nations often dispute what really constitutes compliance, 
especially when the rules are not very clear-cut and open to different interpretations. For a thorough discussion of 
the theory and practice of legal and WTO Jaw compliance, see Chan, Gerald, "China and the WTO: the theory and 
practice cif compliance," in International Relations of the Asia-Pacific Vol.4 (2004) pp. 47-72. 

64 Drabek argued that "the most difficult issue in the WTO accession negotiations of transition economy 
countries is the credibility of commitments of these countries to their negotiating partners. There are reasons to 
believe that the commitments undertaken by these countries may not be realistic and, as a result, they carry a high 
probability of failure." See Drabek, Zdenek, The Stability of Trade Policy in the Countries in Transitions and 
their Integration into the Multilateral Trading System, WTO Working Paper ERAD-97-005 (April 1997), p.4 
( emphasis added). 

65 The WTO Report on World Trade 2006 shows that Members of the WTO have done a poor job of 
reporting information on their subsidy programs to the trade body. See WTO, World Trade Report 2006: 
Exploring the Links between Subsidies, Trade and the WTO. 

66 In essence, it would be arguable that, under China's view, its buffering mechanism is discriminatory and 
does not reflect its broad policy-making framework and reality, China thus has been undertaking its obligations in 
such a way that, in its own judgment, is fair for China. China failed to notify its subsidies to the WTO in the first 
5 years of its WTO membership. China has tried to persuade other Members that its economy is market-oriented 
and therefore it should not be treated as NME under trade remedy laws. The actual and possible invocation of 
trade remedy measures, particularly AD proceedings, by other Members, may have resulted in difficult situations 
for China. China has been facing critical economic and political problems in its attempts to comply with its 
subsidy obligations. The Members have been very watchful on their trade with China and in monitoring China's 
compliance, partly because of the lack of transparency and full notification, and the alleged subsidization. China 
has refrained from active participation in various WTO issues, including the ongoing Doha Round, despite the 
explicit calls from Members. 
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WTO Member. Vietnam;s enormous legal and economic reform achievements and efforts in the 

whole process of its WTO accession negotiations serve as foundations for its future participation. The 

WTO does not mean anything if Vietnam fails to undertake its own legal and economic reforms 

towards WTO standards. Our analysis in Chapter 7 suggests that Vietnam is strongly committed to 

further and deeper reforms and international economic integration. WTO accession and participation 

have been seen as, and will still be, a critical means for Vietnam to realize its overall objective of 

becoming an industrialized country by the year 2020. Vietnam's solid achievements in the past 20 

years as well as in 2006, when the country's WTO membership was imminent, lay out firm grounds for 

it to realize this objective. 

However, it is important to note two critical elements that may pose serious challenges to 

Vietnam's compliance and participation. The first is Vietnam's capacities to implement. Vietnam will 

have to carry out fairly significant changes in its policies and institutions to ensure the compatibility of 

its domestic laws and the enforcement thereof with its WTO commitments. Such changes, by nature, 

require not only time and money, but also expertise on WTO laws and practices and serious or even 

painful commitments and actions. Just take expertise on WTO laws and practices for example on the 

challenges facing Vietnam. In March 2006, i.e., only 9 months before Vietnam's WTO membership 

legally took effect, WTO laws and practices were considered very new to all Vietnam's legal and 

business education institutions.67 The lack of understanding of the WTO laws and practices will not 

only adversely affect Vietnam's implementation of its own obligations but also its protection of its 

legitimate rights and interests. 

The second element is on market access of Vietnam's products to Members' markets. It is clear 

67 In March 2006, a senior Vietnamese professor on international trade law commented that "It is no doubt 
that current international trade law training programs are largely inadequate with underdeveloped curriculum, 
poorly trained lecturers, and few resources for students. We need more international trade law training assistance 
projects to facilitate Vietnam's integration into the global economy by enhancing the capacity of international 
trade law lecturers and developing a strong group of individuals with critical knowledge on international trade 
law.") see Dr. Prof. Tran Van Nam, Report for the Project "Review Training Syllabus related to WTO and 
International Trade Law, Propose a WTO/International trade law course to be used in universities and 
government training institutions in Vietnam", (Hanoi: March 22, 2006) p. 9 (available in English at 
http://www.mutrap.org. vn/MuTrapAdmin Upload/Documents/14-7-2006/06.03 .24. %20Report%20-
%20Mr%20Tran%20Van%20Nam.pd0. This Project is one activity of the Multilateral Trade Assistance Project 
(MUTRAP) to Vietnam sponsored by EC. 
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that improved export is critical for Vietnam's economy and WTO participation. However, there are at 

least two reasons to worry about Vietnam's performance. One is Vietnam's abilities to assist its 

producers in a WTO-consistent manner. Given Vietnam's economy of low competitiveness and 

capacities, the country has been providing a variety of financial supports to promote production and 

exportation. As discussed in section I of this chapter, Vietnam's policy choices are tightened as a 

result of its WTO membership, and the country needs to reform and redirect its support programs to its 

enterprises. Such processes, nevertheless, take time and enormous efforts. The second and related 

reason is the possibilities of Members' applying their trade remedies measures, particularly AD and 

CVD based on NME standards, against Vietnamese products. Such opportunities are widely open for 

Members in a long period of time, and would potentially result in significant adverse effects to 

Vietnam's economy, as already proven in the ongoing EU AD case against Vietnamese footwear and 

US AD case against Vietnamese shrimp. Such detrimental effects are imminent, given the fact that 

Vietnam's export capacities are concentrated in just a few products, and these products are also 

China's major exports.68 

Accordingly, while it is largely in Vietnam's discretion to make efforts to gain benefits from its 

WTO membership, the transparent and predictable in its bilateral and multilateral trade relations with 

WTO Members are essential for Vietnam's successful participation and achievement of its overall 

objectives. Given the shortcomings in Vietnam's buffering mechanisms and the Member-driven 

nature of the WTO, meaningful cooperation between Vietnam and Members is pivotal to assist 

Vietnam to be a responsible Member of the WTO and of the international community. 

68 It is noted that both the EC and US AD cases against footwear and shrimp involve exports from 
Vietnam and China. Even if Members may just want to target China's products, Vietnam's products may also be 
adversely affected because of their similarities. 
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Chapter 10: 

Implications on WTO Accession and Participation 

of Transition Economy Countries 

While we emphasize that a tailored terms of accession to reflect distinct features of a transition 

economy is necessary for the successful WTO accession and participation of that economy as well as 

the development of the WTO. We also find that certain issues may be common in the WTO accession 

and participation of all transition economies. These common issues largely derive from the 

interactions between the shared features of the transition economies and the WTO rules on subsidies. 

Our theme question in this chapter is what lessons do we learn from our analysis above on the WTO 

laws on subsidies and their effects on the WTO accession and participation of transition economies 

generally and Vietnam's case study that would be useful for the ongoing WTO accession negotiations 

and future participation of transition economies? As the WTO is largely a Member-driven 

organization, we will consider the answers to this question from the perspectives of both the acceding 

country and incumbent Members. 

Perhaps the most critical lesson is the necessity for the transition economy to have in place a 

functioning legal and institutional framework within which enterprises, regardless of ownership forms, 

are ensured independent positions and are forced to compete equally and fairly for inputs and sales to 

maximize their profits. This type of legal and institutional structure is prerequisite for the proper 

functioning of the WTO laws, particularly those on subsidies, which serve to ensure the predictabilities 

of the trade relations between the acceding country and the incumbent Members. While this would be 

an ongoing process, the more predictable the incumbent Members believe in their trade relations with 

the acceding country, the better the opportunities the acceding country could become a WTO Member, 

and also with a more suitable terms of accession. 
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Second is the clarification of the role of the government in the economic affairs. One of the 

most critical concerns of the WTO Members is the high possibilities that the governments in transition 

economies will continue to direct and control production and sales as they did in the centrally-planned 

economy era. This concern arises from a number of ongoing government actions and mandates in the 

economic affairs. Examples of these actions may include industrial development planning, price 

control and specific exportation targets. On one hand, because of particular features of the transition 

economies, difficulties often exist in identifying and disciplining properly some of these activities and 

practices under WTO laws, including those on subsidies. On the other hand, these practices may 

greatly reduce the benefits of international trade and may also be harmful to the interests of the 

Members. As a result, they may create difficulties and complexities for the WTO accession 

negotiations of the transition economies. Therefore, how the governments in transition economies 

define and play their roles in economic affairs may substantially cause either positive or negative 

effects on their WTO accession negotiations. 

Third is to enhance the capacities of individuals so that they can make the best use of their 

economic rights created and strengthened by legal and institutional reforms and expanded by WTO 

participation. The success or failure in international economic integration and reforms depends largely 

on how each and every individual in transition economies is prepared to absorb the economic 

opportunities to exercise their economic rights to realize their economic freedom. The role of the 

government in this area is crucial as the market, by definition, will not do so, but even tend to make 

things worse for those individuals, who are in badly needs. This area also relates to poverty reduction 

and elimination. WTO accession and participation would provide an ideal opportunity for 

governments to do sci since its laws on subsidies will constrain governments' use of subsidies to 

producers, thereby encouraging them to shift more support to the people at large to ensure them the 

access to necessary education and training, economic safety and finance so that they can overcome 

poverty and be able to exercise their economic rights. Therefore, the governments in transition 

economies should try their best to enhance the technical and material capacities to enable each and 
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every individual to exercise his economic rights effectively. 

The fourth lesson relates to privatization and increased market share of non-state economic 

sector. There are two major reasons explaining the relations between these issues and WTO accession 

negotiations. First, the dominant state-owned or controlled sector would serve as the economic basis 

for the government to direct and control production and sales in the economy. This also gives rise to 

doubt the commercially based operation of the economy as well as the SOEs. The WTO Members 

may have reasons to believe that the dominant state-owned sector will result in less international trade 

liberalization and/or distorted trade relations. These beliefs might then negatively affect the WTO 

accession negotiations. Second, the dominant state-owned sector may also cause some difficulties in 

the application of certain market-based rules of the SCM Agreement, most notably those on prevailing 

market benchmarks in the country of provision, in identifying and/or measuring subsidies. The 

overwhelming state ownership in several sectors, such as banking and energy, may mean, in the views 

of several Members, that the prevailing market conditions, even if existed, may never be appropriate 

for the purposes of identifying and/or measuring possible subsidies under WTO laws. Accordingly, 

some attempts are necessary to find appropriate ways and means to address this concern in the WTO 

accession negotiations. 1 Thus, transition economies should consider a combined policy of conducting 

privatization, increasing participation of non-economic sector and broadening market accesses and 

trading rights to promote positive impacts on WTO accession negotiations. 

The fifth is to increase the economy's competitiveness by adopting WTO-consistent reforms. 

The acceding transition economy country needs to strengthen market-oriented economic and legal 

reforms to reduce the transaction costs; to increase business opportunities and predictabilities; and to 

promote more efficient use of resources for socio-economic development. These reforms would help 

increase the competitiveness and growth of the economy as a whole, thereby reducing the possibilities 

of maintaining and/or invoking trade-distorted and WTO-inconsistent industry- and/or product-specific 

I The options for the use of "surrogate benchmarks" and "SOE-based specificity" for identifying and 
disciplining possible subsidies in China for both CVD and WTO dispute settlement purposes would clearly 
illustrate this point. 
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support measures. The implementation of these reforms also reflects the capabilities of the transition 

economy countries in adopting and enforcing the WTO-promoted policies. Further, these reforms will 

create and strengthen a welcoming economic environment that increasingly supports the effective 

application of WTO laws, and benefits both the transition economy and the WTO Members. 

Accordingly, how these reforms are adopted and enforced may largely affect the WTO accession 

negotiations of transition economies. 

Sixth, the governments in transition economies should focus more on providing the types of 

assistance to promote exportation that are permitted under the WTO laws on subsidies. As export 

subsidies are considered completely prohibited under WTO laws and practices, all types of government 

support to promote exportation are likely subject to very strict scrutiny in WTO accession negotiations. 

Members will try their best to identify and demand abolishment of all types of export subsidies.2 

Further, any attempts to ask for temporary use of export subsidies may cause more complexities to the 

WTO accession negotiations. Therefore, it is recommended that the governments in transition 

economies focus their efforts on providing export assistance through WTO-consistent measures. To 

this end, two types of services to assist exportation should be considered: (i) the provision of 

information on legal and institutional framework and markets of WTO Members; and (ii) the 

promotion of the predictable and increased market accesses for as well as fair treatment of their goods 

and services in Members' markets. 

Indeed, the abilities of the transition economies in providing WTO-consistent exportation 

support to its enterprises are not only critical for their WTO accession negotiations, but also and even 

more importantly for their active and successful participation upon accession. 

Furthermore, the governments in transition economies should try to avoid certain actions and 

practices, such as economic planning and exportation targets that may give rise to the accusation of 

providing II export subsidies. 11 

2 It is noted that such finding is often very much time-consuming and cumbersome not only because of the 
complexities in identifying subsidies and their export contingency, but also the unclear dividing lines between 
production and export subsidies. 
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Seventh, the incumbent WTO Members should not take the views that all transition economies 

share many similar features and thus should be imposed similar terms of accession when they join the 

WTO. Rather, they should consider the distinct features of each transition economy to negotiate the 

terms of WTO accession that would best serve their interests as well as those of the acceding transition 

economy. The incumbent Members should always be aware that the final overall WTO legal 

framework negotiated and applied to the acceding transition economy must be a balanced contract 

between them to promote their mutual benefits individually and collectively within the WTO. They 

should also pay more attention to the merits of the preferential treatment provisions enshrined in the 

SCM Agreement in their WTO accession negotiations with transition economies. While these 

provisions should not be granted to the acceding transition economy automatically, they should be 

seriously considered in the whole package of the WTO legal framework applied to the acceding 

transition economy. 

Eighth, in WTO accession negotiations, the incumbent WTO Members should take into account 

the fact that (i) transition economies need time to adopt and actually implement legal and institutional 

reforms that are necessary to facilitate the proper application of WTO rules; and (ii) WTO membership 

would provide critical legal and political incentives for the transition economies to accelerate these 

reforms which benefit not only themselves but also the Members as well as the WTO. 

Finally, WTO accession should be strictly viewed as a means, but not an end, for the realization 

of the policy objectives of sustained socio-economic development through improving economic 

efficiency and competition. As such, the incumbent Members should not consider the issues arising in 

WTO accession negotiations as the goals themselves without sufficient concerns about their impacts 

on the acceding transition economies. After all, the WTO does not mean anything, and the benefits of 

international trade liberalization cannot be realized if its Members, particularly newly acceded 

transition economies, fail to unde1take its own legal and economic reforms towards WTO standards or 

simply choose to not actively engage in the international trading system. 
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Conclusions 

The foregoing findings and analysis enable us to make several conclusions on the WTO rules 

on subsidies; on whether and how these rules can conceptually and practically be applied to transition 

economies; on the merits of the buffering mechanisms formulated and imposed on recently acceded 

developing and transition economy Members; on the WTO legal framework on subsidies for Vietnam 

and what consequences these rules might have on Vietnam; and on how Vietnam might change its own 

actions to comply with these rules while still be able to pursue its own policy objectives? Some 

suggestions on the WTO accession negotiations and participation of transition economies that may 

result in the realization of the benefits of international trade liberalization to all participating countries 

as well as to the WTO as an international institution are also drawn. 

First, the policy underpinnings for international regulations of subsidies are perplexing and 

controversial, not just because of the intertwined nature of subsidies with government functions but 

also of their complex economic effects. The intertwined nature of subsidies, as government actions, 

with the legitimate government functions makes it controversial in considering what types of 

government actions are subsidies and what are not. The complex economic effects of subsidies cause 

enormous difficulties in formulating rules to separate different types of subsidies for the purposes of 

imposing corresponding restrictions and disciplines on their use based on their economic effects on 

international trade. These complexities become even more intricate when one attempts to consider 

them in the context of "fair" international trade relations between different nations, which greatly vary 

from each other, both in terms of government functions and management and levels of socio-economic 

developments. Notwithstandingly, it is exactly the tasks of the GATT/WTO rules on subsidies to 

identify subsidies and to discipline them in such a way that promotes, and does not diminish, 

international trade liberalization for the benefits of all trading partners. 

Second, the nature of subsidies suggests that it is only possible to detect and discipline subsidies 
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in a country where the actions of the government are not the same as those of its enterprises. In other 

words, the rules on subsidies cannot be applied in an economic environment where the whole economy 

operates as a single enterprise under direct government control. 

Third, the whole historical development of the rules on subsidies within the GATT/WTO 

system, to a great extent, manifests the consistent struggle in realizing the policy underpinnings of the 

international regulations of subsidies to promote international trade liberalization. Since the effects of 

subsidies may undermine or even nullify the benefits of international trade liberalization, right from its 

inception, GATT 1947 attempted to discipline the use of subsidies. However, because of their 

complexities, despite various efforts in bringing the use of subsidies as well as their corresponding 

unilateral remedy of CVD into multilateral disciplines, subsidy discipline under GATT 1947 was 

largely left in the hands of each Contracting Party. While a Party could find it freely to use subsidies 

to support its producers, other Parties were free to determine what denotes a subsidy and how to 

calculate and impose countervailing duties to counteract subsidized imports to protect their domestic 

industries. 

Fourth, the SCM Agreement was a remarkable improvement of international rules on subsidies, 

an intensive institutionalization of the policy underpinnings of international regulations of subsidies. It 

defines, for the first time, what is a subsidy that would fall within the ambit of international trade rules. 

It identifies different types of subsidies and imposes different disciplines corresponding to their 

"adverse" effects on international trade. Export and import substitution subsidies are, per se, 

prohibited, while domestic subsidies are disciplined only to the extent that they cause "adverse effects" 

to the interests of other countries. 

Its substantive rules, particularly those on identification and/or measurement of subsidies, are 

largely formulated under the assumed market-oriented conditions for their proper function. These 

rules are then enforced by a strong rules-oriented enforcement mechanism. 

Nevertheless, perhaps due to the complexities of the subsidies, particularly their economic 

effects and government-action nature, many of the rules enshrined in the SCM Agreement are 
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potentially broad and indeterminant. For example, the absence of the definition of a "benefit" for 

determining the existence of a subsidy and of several key legal terms for determining "specificity" may 

give Members a considerable discretion in the way they may enforce WTO rules to discipline 

subsidies, most particularly through the use of national CVD measures. This absence may cause 

biased effects against the poor and small economies who can not afford providing the types of 

subsidies that are "generally available and widely used" across enterprises and industries in their 

economies. In addition, export subsidies are defined so broadly that may capture those that do not 

economically encourage exportation over domestic consumption. These rules, as such and as applied, 

may result in effective bias against small-scale economies, particularly those with export capacities 

concentrated in just a few products. 

Fifth, the SCM Agreement reflected the attempts to take into account the different conditions of 

different types of economies, including transition economies. The preferential treatments on the use of 

subsidies for developing countries, the permission to use subsidies to support privatization, and a 

transformation period for transition economies are included for such purposes. The SCM Agreement 

also leaves considerable flexibility for Members to take into account these different conditions. 

Sixth, despite its market-oriented based rules, the WTO laws on subsidies can be effectively 

applied to and implemented by transition economies. The transition from centrally-planned economies 

to market-oriented ones creates conditions for the proper function of the WTO rules. However, a 

buffering mechanism is needed to interface transition economies into the GATT/WTO system which 

mainly consists of more market-oriented ones. This buffering mechanism, which consists of certain 

rules different from those enshrined in the SCM Agreement, is included to ensure the reciprocity and 

contract-based nature of the GATT/WTO system. Theoretically, the policy rationalities for the 

buffering mechanism are rooted in the NME features of the transition economies. The rules, which 

collectively constitute the buffering mechanism, are necessary to facilitate and ensure the proper 

application of the SCM Agreement, to sustain the market-based institution of the WTO, and to 

temporarily protect the interests of incumbent Members. These rules must correspond to and expire 
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with the particular NME features of the transition economies, most notably those that make it difficult 

or even impossible to detect and discipline those government actions that could be considered 

subsidies within the meaning of the SCM Agreement. As these features differ from one transition 

economy to others, the rules must be formulated and applied on a country-specific basis. 

Perhaps because of the lack of the accurate and measurable standards upon which to assess the 

extent of these NME features and the appropriateness of the rules necessary to offset them as well as 

the political nature of the WTO accession negotiations, the practical formulation of the buffering 

mechanism, however, has proved some departure from the theoretical analysis. On one hand, the 

country-specific situation was often neglected. The policies of embracing transition economies into 

the system, particularly the permission for the use of subsidies to support privatization and the 

transformation period, were not seriously considered in the course of designing the proper rules for the 

purposes of the buffering mechanism. As a result, the preferential treatment provisions were largely 

disregarded and not used to encourage the implementation of the notification obligations and market

oriented reforms, which are critical to realize the purposes of the buffering mechanism. On the 

contrary, those rules that promote the effective protection of the "legitimate" interests of the Members 

were greatly emphasized. This departure may present serious problems for the integrity and 

sustainable development of the WTO as a rule-oriented institution. Nevertheless, the nation-state 

membership of the WTO may have been playing a critical role in ensuring that this departure may not 

cause serious adverse effects on the trade interests of each Member as well as of the world trading 

system as a whole. 

Seventh, Vietnam's 20 years of legal and economic renovation has created a favorable market 

condition for the proper function of WTO laws on subsidies. The economy is no longer operated as a 

single enterprise driven and owned by the government. Enterprises are now diversified, autonomous 

and profit-maximizing entities. To a considerable extent, they compete fairly and make business 

decisions based upon market signals of prices and costs of inputs and sales. Generally, the SCM 

Agreement can be effectively applied to identify and measure most of the subsidies in Vietnam's 
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economy. However, difficulties arise due to the lack of sufficient information and/or inadequate 

market structure when one tries to identify and measure certain possible subsidy programs. The typical 

example would be the overwhelming market share and opaque operation of SOCBs. These difficulties 

together with certain government actions suspected of state trading, such as the ongoing economic 

planning through strategic industrial sector development plans, may cause problems for Vietnam's 

WTO accession negotiations as well as future participation. 

Eighth, a buffering mechanism is therefore necessary to offset the immature and inadequate 

market-oriented structure of Vietnam's current economy to interface it into the WTO system. 

However, because of the lack of measurable and accurate criteria on which to assess the suitability and 

reciprocity nature of each and every measure, both individually and collectively, as well as the political 

nature of the WTO accession negotiations, the buffering mechanism for Vietnam is very strict. On one 

hand, even as a developing and transition economy at a low level of socio-economic development, 

Vietnam was denied any preferential treatments on the use of subsidies. On the other hand, Vietnam's 

failure to implement of its subsidy obligations could be punished by the application of strong 

protectionist trade remedy measures. While the NME AD measure can be applied in the first 12 years 

of Vietnam's WTO participation, Members can use "surrogate benchmarks" for unlimited time or 

permanently for identifying and measuring subsidies in Vietnam for their CVD application or WTO 

dispute settlement purposes. 

Ninth, a strong legal and institutional framework that helps reducing transaction costs and 

increasing business opportunities and predictabilities is prerequisite for Vietnam to be a responsible 

WTO Member while to pursue its overall policy objective of becoming an industrialized economy by 

the year 2020. A strong legal and institutional framework would also enable Vietnam to implement its 

WTO obligations to increase its market openings and competition to realize the benefits of WTO 

accession and participation for Vietnam. In this regards, it is noted that failure to implement 

commitments to increase domestic competition and efficient use of resources - the only way to achieve 

the necessary sustainable socio-economic development in a globalized economy - means that Vietnam 
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again separates itself from the world trading system, and thus cannot benefit from it. 

The attempts to create and strengthen such a legal and institutional framework would 

increasingly provide Vietnamese firms a WTO-consistent competitive advantage in both domestic and 

international markets. These attempts also provide the imperative momentum and fundamental 

grounds for reforming Vietnam's current support programs to assist its enterprises in a WTO-consistent 

manner. Vietnam could effectively assist its exporting firms through the provision of the foreign 

market information and the insurance that Vietnamese goods and services are not treated unfairly in 

foreign markets. The establishment of an EXIM bank is suitable for Vietnam to provide financial 

assistance to exporting firms because of its insufficient financial market as well as of the inherent bias 

of WTO laws and practices against small-sized economies with few export-concentrated products. 

DAF would be able to provide financial assistance for basic R & D activities as well as to support 

small- and medium-sized enterprises in such a way that conforms to the WTO laws. Vietnam should 

not include social policies in its current equitization policies and practices, but should consider 

changing the nature of equitization/privatization as an administrative procedure, which is often deemed 

as a specific and separate government action, to a juridical bankruptcy proceeding, which is a market-

based mechanism, and is often applied similarly to all cases. Finally, a centralized and publicly 

accessible (perhaps a dedicated website) 1 system to monitor and update all subsidy programs in 

Vietnam should be established to ensure the compliance with WTO rules on the one hand, and to 

increase the efficient use of resources for socio-economic development on the other. 

Tenth, as the WTO laws on subsidies constrain Vietnam's subsidies to its enterprises, Vietnam 

should and could provide more support to its people to ensure them the access to necessary education 

and training, healthcare, economic safety and finance so that they can be better prepared to exercise 

their economic rights to absorb opportunities created and strengthened by Vietnam's legal and 

I As almost all central government ministries and agencies have their own websites which publish almost 
all legal documents, including some in various draft forms, and the increasing use of internet of both public and 
private sector, it is highly recommended that Vietnam establish and maintain a website showing all subsidy 
programs and their policy objectives. This initiative would very likely produce positive impacts on its WTO 
accession negotiation now and implementation in the near future. 
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institutional reforms and expanded by Vietnam's WTO participation and Vietnam's integration into the 

increasingly globalized economy. Enhancing the technical and material capacities for each and every 

individual is crucial as Vietnam's success or failure in international economic integration and reforms 

depends largely on how each Vietnamese is prepared to absorb the economic opportunities to realize 

their economic rights. 

Eleventh, as a general matter, market-oriented economic and legal reforms are crucial for the 

WTO accession and participation of transition economies. In this process, the clarification of the 

government's roles and functions in economic affairs is the most critical element. The government 

must not continue to direct and control production and sales as it did in the centrally-planned economy 

era. Rather, it should focus on establishing and enforcing a strong legal and institutional system which 

encourages investment and production through reducing transaction costs and increasing fair and 

equitable competition and business opportunities. The government should also try its best to enhance 

the technical and material capacities to its people, particularly the youth and the disadvantaged, so that 

they can exercise their economic rights to sustain and improve their own living conditions. This type 

of system is not only prerequisite for the proper functioning of the WTO laws, particularly those on 

subsidies, but also imperative to enable the governments to provide to effective assistance to both their 

domestic firms and individuals to absorb the economic opportunities created and strengthened by their 

domestic legal and institutional reforms and expanded by their WTO accession and participation and 

the increasingly globalized economy. 

Finally, both WTO Members and the acceding transition economies should consider WTO 

accession as a means, but not an end, to sustained socio-economic development through the 

improvement of economic efficiency and competition as a result of international trade liberalization. 

After all, the WTO does not mean anything if its Members, particularly newly acceded transition 

economies, fail to undertake their own legal and economic reforms towards WTO standards. The 

transparency and predictability of the WTO rules, including those rules agreed upon on WTO 

accession of transition economies, must be ensured and promoted in both WTO accession negotiations 
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and enforcement. Given the shortcomings in several buffering mechanisms and the Member-driven 

nature of the WTO, meaningful cooperation between incumbent Members and the recently acceded 

transition economies is pivotal for the successful participation of transition economies to realize the 

benefits of international trade liberalization to all participating countries and the world as a whole. 
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ANNEXES 
Annex 1.1 

List of Transition and Graduated Transition Economies in the WT0 1 

No. Country Date ofWTO Status under the US Status under EC AD lawsj 
membership AD laws2 

1 Albania September 8, 2000 Market Non-market 
2 Armenia February 5, 2003 Non-market Non-market 
3 Bulgaria December l, 1996 Market Market (EC member 2007) 
3 Cambodia October 13, 2004 Market NIA 
4 China4 December 11, 2001 Non-market Non-market 
5 Croatia November 30, 2000 Market Market (EC member candidate) 
6 Czech 1947 Market (2000) Market/EC member (2004) 

Republic 
7 Estonia November 13, 1999 Market (2003) Market/EC member (2004) 
8 Georgia June 14, 2000 Non-market Non-market 
9 Hungary 1973 Market (2000) Market/EC member (2004) 
10 Kyrgyz December 20, 1998 Non-market Non-market 

Republic 
11 Latvia February 10, 1999 Market (2001) Market/EC member (2004) 
12 Lithuania May 31, 2001 Market (2003) Market/EC member (2004) 
13 Macedonia April 4, 2003 Market NI A (EC member candidate) 
14 Moldova July 26, 2001 Non-market Non-market 
15 Mongolia January 29, 1997 Market Non-market 
16 Poland 1967 Market (1993) Market/EC member (2004) 
17 Romania 1971 Market (2003) Market (EC member 2007) 
18 Slovakia 1947 Market (1999) Market/EC member (2004) 
19 Vietnam) 2006 Non-market Non-market 

Article I. 
I While the market or NME status of an economy should be determined when such an economy joins the GATT/WTO 

system, it is only true regarding China's and Vietnam's. Due to unknown reasons, likely political and trade capacities of 
formerly communist economies in Eastern Europe, there lacked an explicit determination on the market/non-market economy 
status in their WTO accession protocols. The market/non-market economy status of these countries is determined under the 
national laws of the US and EC in this table. We refrain from making any comments on WTO-consistency of the NME 
determinations. For detail, see also irifra notes 2 and 3. 

2 Under the U.S. AD laws, market economy status is determined by the DOC. This determination can be made at any 
time, and is not subject to judicial review. The DOC has articulated a rebuttable presumption of market economy status that may 
be challenged during the course of an AD proceeding. See Import Administration Policy Bulletin 03.1, available at 
http://ia.ita.doc.gov/policy/bull03-1.html. It should be noted that the Department's policy bulletins contain policy 
pronouncements that are subject to change. For those countries labeled "Market," any date listed signifies the date upon which 
the U.S. Department of Commerce graduated that country's designation to market economy status. Entries without a date are 
presumed to be market economies, unless and until an interested party is able to rebut this presumption in a AD proceeding 
under U.S. law. If such a rebuttal is confirmed by DOC regarding a certain country, this country will be treated as an NME until 
revoked by DOC. The DOC determination on the NME status of the Soviet Union (USSR) made in 1992 applies to all newly 
independent 15 states, including Russia, unless and until this status is revoked by DOC regarding each economy. See AD case 
against Steel Concrete Reinforcing Bars from Belarus (Preliminary determination) ((A-822-804) (January 30, 2001). 

3 Under EC Council Regulation No 384/96 of22 December 1995, as amended on 21 December 2005, Articles 2(7)(a) 
and (b), the following countries are designated as NME under EC AD laws: Albania, Armenia, Azerbaijan, Belarus, Georgia, 
North Korea, Kyrgyz Republic, Moldova, Mongolia, Tajikistan, Turkmenistan and Uzbekistan. In AD investigations concerning 
imports from China, Vietnam, Kazakhstan and any non-market economy country which is member of the WTO, a market
oriented test is conducted to determine whether a particular producer in these countries is operated under market conditions. 

4 Under China's WTO accession protocol, Members can be treated as an NME up to 2016, i.e. 15 years upon its 
accession. However, China was recognized as a market economy by 35 countries, most of which are WTO Members, including 
New Zealand, one of the OECD countries. See Bo Xilai, Work Report of the Ministry of Commerce of China, December 30, 
2004. Available at www.mofcom.gov.cn 

5 Under Vietnam's WTO accession protocol, Vietnam can be treated as an NME for AD purposes up to 12 years, i.e., 
until December 31, 2018, upon its accession. 
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Annex 1.2 
List of Transition Economies at Various Stages ofWTO Membership Negotiations6 

No. Country Date of Establishment of Status under the US Status under EC AD 
WTO Working Party on AD legislation legislation 
Accession 

1 Azerbaijan July 1997 Market Non-market 
2 Belarus October 1993 Non-market Non-market 
3 Bosnia and May 11, 1999 Market NIA 

Herzegovina 
4 Kazakstan February 1996 Market (10/2001) Non-market 
5 Laos February 1998 Market NIA 
6 Montenegro December 23, 2004 Market NIA 
7 Russian June 1993 Market (2002) Market (11/2002) 

Federation 
8 Serbia December 23, 2004 Market NIA 
9 Tajikistan May 29, 2001 Non-market Non-market 
10 Ukraine December 1993 Market (2/2006) Market (12/2005) 
11 Uzbekistan December 1994 Non-market Non-market 

Annex 1.3 
Vietnam: Number and Key Features of Transformed SOEs 2001-2005 

2001 2002 2003 2004 2005 
Average Charter capital (VND billion) 7.0 6.6 10.3 12.6 14.5 
Average bank debt (VND billion) 5 6 8 9 19 
Average number of emolovees 247 218 184 237 304 
Eauitizations 199 214 353 626 470 
Sales/ Assignments 59 38 48 41 6 
Liquidation/Bankruptcy 21 24 30 39 16 
Single Member Liability Limited 2 8 32 20 
Companies 
Mergers 2 58 113 34 5 

Total of Transformed SO Es 281 336 552 776 517 
Share of transformed SOEs with charter 17 29 27 29 38 
capital greater than VND 10 billion 
(percent) 
Share of transformed SOEs with State 27 29 43 56 53 
holding remaining above 35 (percent) 
Share of transformed SOEs with no shares 50 50 52 46 29 
sold to outsiders 

Source: WB (Stock Taking: An Update of Vietnam's Economic Developments and Reforms 2005), pp. 
22-23, referring to the data maintained by the Project on Monitoring of SOE New Establishments and 
Transformations, National Steering Committee for SOE Reform and Development. 

Article I. 
6 As of August 26, 2006, there are 31 countries at various states of accession negotiations. Other countries 

not listed in the table include Afghanistan, Algeria, Andorra, Bahamas, Bhutan, Cape Verbe, Ethiopia, Iraq, 
Lebanon, Libya, Samoa, Saudi Arabia, Seychelles, Sudan, Tonga, Vanuatu, Yemen. Turkmenistan is a non-market 
economy under both US and EC laws but not yet applied for WTO membership. 
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Annex 1.4 
Vietnam's Import-Export Data and Growth Rates 1985-2006 

Year Export Growth Import Growth Trade Total GDP per 
(million Rate (million Rate Balance Trade Capital (USD) 

USD) (%) USD) (%) 

1985 699 - 1857.4 - -(1,159) 2,556 195.20 

1986 789 13 2,155 16 -(1,366) 2,944 437.20 

1987 854 8 2,455 14 -(1,601) 3,309 593.60 

1988 1,038 22 2,757 12 -(1,719) 3,795 401.90 

1989 1,946 87 2,566 -(7) -(620) 4,512 97.00 

1990 2,404 24 2,752 7 -(348) 5,156 97.10 

1991 2,087 -(13) 2,338 -(15) -(251) 4,425 112.40 

1992 2,581 24 2,541 9 40 5, 122 142.30 

1993 2,985 16 3,924 54 -(939) 6,909 186.60 

1994 4,045 36 5,826 48 -(1,772) 9,880 226.30 

1995 5,449 34 8,155 40 -(2,706) 13,604 283.40 

1996 7,255 33 11,143 37 -(3,888) 18,398 331.70 

1997 9,185 27 11,592 4 -(2,407) 20,777 355.80 

1998 9,361 2 11,527 -(I) -(2, 166) 20,888 355.70 

1999 11,540 23 11,622 1 -(82) 23,162 370.10 

2000 14,455 25 15,639 35 -(1,184) 30,094 397.00 

2001 15,027 4 16, 162 3 -(1, 135) 31,189 410.90 

2002 16,700 11 19,700 22 -(3000) 36,400 435.20 

2003 20,176 21 25,226 28 -(5,050) 45,402 484.60 

2004 26,503 31 31,953 27 -(5,450) 58,456 547.90 

2005 32,442 22.4 36,978 16 -(4,536) 69,420 631.00 

2006 39,605 22.1 44,410 20.1 -( 4,805) 84,015 719.00 
Source: Mm1stry of Trade of Vietnam 2005 (available at 
http://www.mot.gov.vn/mot/news2 rc£'grp7/iteml 158/Thanh%20tuu%20TM
Boi%20thao%2020%20nam%20TMVN.doc); The data for 2006 is available on the Website of Vietnam's Ministry 
of Trade in Vietnamese at http://wwwl.mot.gov.vn/tktm/Default.aspx?itemid=l; The data on GDP per capital 
( current price) is from The Economist Intelligence Unit, Country Data - Annual Time Series, 2006. 

Annex 1.5 
SOE FIE s, s an dDE h s s . V" t ' I d t . IP d t" 1998 2002 ( ares m 1e nam s n us na ro UC JOn - : percentage ) 

1998 1999 2000 2001 2002 

SO Es 51.7 49.4 46.9 46.6 47.7 

FIEs 23.4 25.6 27.8 26.7 27.9 

DEs 24.9 25 25.3 26.7 27.4 
Source: IMF Country Report No.03/381, Vietnam: Selected Issues, December 2003, p.27. 
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Annex 1.6: Sustained Decline of the State Sector Share in Vietnam's Economy 
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Annex 1.7: Vietnam's CEPT average tariff rates under AFTA 

MFN CEPT CEPT CEPT CEPT CEPT CEPT CEPT CEPT 
1999 2000 2001 2002 2003 2004 2005 2006 

Implementing years 

Source: Mutrap (Key Issues of Tariff Reduction in Regional Economic Integration and WTO 
Accession of Vietnam 2004) p. 24. 
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Annex 1.8: Chronology of Key Events in Vietnam's WTO Accession 1995-2006 

Key Events Date Major Issues/Accomplishments 

• Application 4 January 1995 Vietnam formally applied for WTO 
membership 

• Working Party on General Council established Working Party on 
Vietnam's WTO 31 January 1995 Vietnam's WTO Accesion 
Accession 

• Memorandum of 24 September 1996 Vietnam first submitted the Memorandum on 
Trade Regime Trade Regime 

• Questions and 4 March 1998 More than 2,000 questions on Vietnam's trade 
Replies 12 March 1998 regime were raised and replied 

20 August 1998 
• Legislative Action • In October 2003, Vietnam's Ministry of 

Plans From 26 June 2000 Justice announced its review of265 items 
to of legislation and identified the legislative 

19 July 2006 reforms required for WTO accession, 
including 94 items subject to amendment 
or formulation, which included 24 laws and 
15 ordinances 

• At its May-June 2005 Session, Vietnam's 
National Assembly voted to expedite its 
2005 legislative program in an attempt to 
achieve the promulgation in 2005 of 
important laws necessary to support 
Vietnam's bid for WTO accession by the 
end of2005 

• According to the World Bank, Viet Nam is 
1 of 12 countries in the world which has 
implemented a comprehensive legal reform 
before WTO accession 

• Market Access 7 January 2002 Vietnam proposed offers on market accesses 
Offers 27 April 2004 of goods and services 

26 July 2005 
• Bilateral Agreements Vietnam concluded all 28 bilateral agreements 

Concluded May 31, 2006 with interested Members, including Argentina, 
Australia, Brazil, Bulgaria, Canada, Chile, 
China, Chinese Taipei, Colombia, Cuba, 
Dominic Republic, European Union, El 
Salvador, Honduras, Iceland, India, Japan, 
Republic of Korea, Kyrgyzstan, Mexico, New 
Zealand, Norway, Paraguay, Singapore, 
Switzerland, Turkey, Uruguay and the US 
(Vietnam and the US signed the bilateral 
agreement on May 31, 2006, and the US 
Congress approved PNTR to Vietnam on 9 
December 2006) 
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• Meetings of the 30-31 July 1998 Vietnam's trade regime was considered and 
Working Party 3 December 1998 reviewed 

(15 formal and several 22-23 July 1999 
informal multilateral 30 November 2000 
negotiation rounds 10 April 2002 
concluded) 12 May 2003 

10 December 2003 

63 Members praised Viet Nam for 
15 June 2004 considerably improving its market access 

offers for goods and services, and its program 
for applying WTO agreements, but sought 
improvements and more clarification 

15 December 2004 (First 'Quantum jump' needed if Viet Nam is to join 
draft of the Working Party in two years 
Report was circulated on 

22 November 2004) 
20 May2005 Chair says Viet Nam must complete bilaterals 

quickly to meet ambition 
15 September 2005 Working party examines first revision of Viet 

Nam's membership report 
27 March 2006 (Second Viet Nam's talks now 'well into final stages' 

draft of the Working Party 
Report was circulated on 

21 February 2006) 
19 July 2006 Bilaterals done, multilateral nearly, Viet 

Nam's membership now in sight 
9 October 2006 Chair says Viet Nam membership deal 

possible by end of month. "For the first time, 
we have in front of us the complete package of 
documents representing Viet Nam's terms of 
membership to the WTO." 

13 October 2006 Vietnam's WTO accession package was 
reached in principle 

26 October 2006 Working Party agreed on Vietnam's WTO 
accession package and submitted for the 
General Council for approval 

• Vietnam's WTO WTO General Council voted to approve 

Membership 7 November 2006 Vietnam's WTO Protocol of Accession 

approved by WTO (incorporating Vietnam's commitments and 
the Working Party Report) 

• Vietnam's WTO 28 November 2006 Vietnam's legislative body, the National 

Membership ratified Assembly, ratified Vietnam's WTO Protocol 

by Vietnam's of Accession (Vietnam notified its ratification 

National Assembly to the WTO on 12 December 2006) 

• Vietnam's WTO 11 January 2007 Vietnam becomes the 150th Member of the 

Membership legally WTO 

commenced 
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Annex 1.9: Protocol on the WTO Accession of Vietnam 7 

PROTOCOL ON THE ACCESSION OF THE SOCIALIST REPUBLIC OF VIET NAM 

Preamble 

The World Trade Organization (hereinafter referred to as the "WTO"), pursuant to the approval of the 
General Council of the WTO accorded under Article XII of the Marrakesh Agreement Establishing the 
World Trade Organization (hereinafter referred to as the "WTO Agreement"), and the Socialist Republic 
of Viet Nam, 

Taking note of the Report of the Working Party on the Accession of the Socialist Republic of 
Viet Nam to the WTO Agreement reproduced in document WT/ACCNNM/48, dated 27 October 2006 
(hereinafter referred to as the "Working Party Report"), 

Having regard to the results of the negotiations on the accession of the Socialist Republic of 
Viet Nam to the WTO Agreement, 

Agree as follows: 

PART I- GENERAL 

1. Upon entry into force of this Protocol pursuant to paragraph 8, the Socialist Republic of Viet Nam 
accedes to the WTO Agreement pursuant to Article XII of that Agreement and thereby becomes a 
Member of the WTO. 

2. The WTO Agreement to which the Socialist Republic of Viet Nam accedes shall be the WTO 
Agreement, including the Explanatory Notes to that Agreement, as rectified, amended or otherwise 
modified by such legal instruments as may have entered into force before the date of entry into force of 
this Protocol. This Protocol, which shall include the commitments referred to in paragraph 527 of the 
Working Party Report, shall be an integral part of the WTO Agreement. 

3. Except as otherwise provided for in paragraph 527 of the Working Party Report, those obligations in 
the Multilateral Trade Agreements annexed to the WTO Agreement that are to be implemented over a 
period of time starting with the entry into force of that Agreement shall be implemented by the Socialist 
Republic of Viet Nam as ifit had accepted that Agreement on the date of its entry into force. 

4. The Socialist Republic of Viet Nam may maintain a measure inconsistent with paragraph I of 
Article II of the GATS provided that such a measure was recorded in the list of Article II Exemptions 
annexed to this Protocol and meets the conditions of the Annex to the GA TS on Article II Exemptions. 

PART II- SCHEDULES 

Article I. 
7 See WTO document WT/L/662 (15 November 2006); For Vietnam's commitments on Trade in Goods, 

see WTO document WT/ACC/VNM/48/Add.1; for Vietnam's commitments on Trade in Services, see WTO 
document WT/ACC/VNM/48/Add.2; For a list of Vietnam's obligations on subsidy-related issues, see Vietnam's 
Working Parties Report (WTO document WT/ACC/VNM/48), paras. 78-79; 95; 103; 146-147; 255 (on the use of 
surrogate benchmarks in AD and anti-subsidy proceedings); 286-288; 366; 517-519. 
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5. The Schedules reproduced in Annex I to this Protocol shall become the Schedule of Concessions and 
Commitments annexed to the General Agreement on Tariffs and Trade 1994 (hereinafter referred to as 
the "GATT 1994") and the Schedule of Specific Commitments annexed to the General Agreement on 
Trade in Services (hereinafter referred to as "GATS") relating to the Socialist Republic of Viet Nam. 
The staging of the concessions and commitments listed in the Schedules shall be implemented as 
specified in the relevant parts of the respective Schedules. 

6. For the purpose of the reference in paragraph 6(a) of Article II of the GATT 1994 to the date of that 
Agreement, the applicable date in respect of the Schedules of Concessions and Commitments annexed to 
this Protocol shall be the date of entry into force of this Protocol. 

PART III - FINAL PROVISIONS 

7. This Protocol shall be open for acceptance, by signature or otherwise, by the Socialist Republic of 
Viet Nam until 30 June 2007. 

8. This Protocol shall enter into force on the thirtieth day following the day upon which it shall have 
been accepted by the Socialist Republic of Viet Nam. 

9. This Protocol shall be deposited with the Director-General of the WTO. The Director-General of the 
WTO shall promptly furnish a certified copy of this Protocol and a notification of acceptance by the 
Socialist Republic of Viet Nam thereto pursuant to paragraph 9 to each Member of the WTO and to the 
Socialist Republic of Viet Nam. 

This Protocol shall be registered in accordance with the provisions of Article 102 of the Charter of the 
United Nations. 

Done at Geneva this seventh day of November two thousand and six in a single copy in the English, 
French and Spanish languages, each text being authentic, except that a Schedule annexed hereto may 
specify that it is authentic in only one of these languages. 
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Annex II.1.1: Economic Impacts of Export Subsidies on Importing Country and Subsidizing 
Country 

Impacts of Export Subsidy 

On Import On Subsidizing Export 
Country Country 

Consumer G+H+I+J+K -(a+b) 
surolus 
Producer surplus -(G+H) a+b+c+d+e 
Government 0 -(b+c+d+e+f+ h+i+j + k+ 1) 
Budget 
Country welfare I+J+K -(b+ f+h+i+j+k+l) 
World welfare - (b+f+h/2+1/2) 

s 
p S' 

Po 

D 

Q 

Explanation of Annex 11.1.1: 
Pft: Free trade price (No Distortion) 
SEXO- DEXO = Export Volume in Free 
Trade Condition 
SIMO- DIMO = Import Volume in Free 
Trade Condition 
PSIM : Price at import country when 
subsidy is implemented in export country 
PSEX: Price at export country when 
subsidy is implemented in export country 
PSEX - PSIM: Subsidy amplitude 
SEX I - DEX I: Export volume when 
subsidy is implemented by export country 
SIMI-DIM!: Import Volume when 
subsidy is implemented by export country 

Subsidy amplitude= The green line 

Annex 11.1.2: Explanation 
Total consumer surplus: 
X+Y+Z 
Total producer surplus: U-X 
Total government budget: -
(U+T+Y+Z) 

World welfare: -T 
(T = b+f+h/2+1/2) 

Annex 11.1.2: Economic Impacts of Export Subsidies on World Economy 
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Annex IL 2.1: Economic Impacts of Domestic Subsidies: No Portion of Subsidized Product is Exported 

Consumer 
surplus 
Producer surplus 
Government 
Budget 
Country welfare 
World welfare 

p 

Po 

Impacts of Domestic Subsidy 

On Import On Subsidizing Country 
Country 

0 g+h 

0 a+b+c+d+e 
0 -(a+b+c+d+e+f+g+h+i+j+k+l) 

0 -(f+i+j+k+I) 
-(f+i+j+k+l) 

s 

D 

Qo Q 

Annex 11.2.1: Explaination 
Pft : Free trade price (No Disto1iion) 
SEXO-DEXO = Export Volume in Free 
Trade Condition 
SIMO - DIMO = Import Volume in Free 
Trade Condition 
PSIM : Price at import country when 
subsidy is implemented in export 
country (Unchanged) 
PSEX: Price at export country when 
subsidy is implemented in export 
country (Reduced) 
SEXI - DEXI: Export volume when 
subsidy is implemented by export 
country (Unchanged) 
SIMI-DIM I: Import Volume when 
subsidy is implemented by export 
country (Unchanged) 

Annex II. 2.2: Economic Impacts of Domestic Subsidies to World Economy: No Portion of 
Subsidized Product is Exported (The same as those of the subsidizing country). 
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Annex II.3.1: Economic Impacts oflmport Substitution Subsidies on Exporting Country and 
Subsidizing Country 

Impacts of Import Substitution Subsidy 

On Subsidizing On Export Country 
Imoort Countrv 

Consumer surolus G+H+l+J+K g+h 
Producer surplus A+B -(g+h+i+j+k) 
Government -(A+B+C+G+H+I) 0 
Budget 
Country welfare J+K-C -(i+i+k) 
World welfare -(C+I/2) 

s 
p S' 

Po 

D 

Qo Q 

Annex 11.3.I: Explanation 
Pft : Free trade price (No Distortion) 
SEXO- DEXO = Export Volume in Free 
Trade Condition 
SIMO- DIMO = Import Volume in Free 
Trade Condition 
PSIM : Price at import country when 
subsidy is implemented in export country 
PSEX: Price at export country when 
subsidy is implemented in export country 
SEX! - DEX!: Export volume when 
subsidy is implemented by export country 
SIMI-DIM!: Import Volume when 
subsidy is implemented by export country 

Subsidy amplitude= The green line 

Annex II.3.2: Explanation 
Total consumer surplus: X+Y+Z 
Total producer surplus: U-X 
Total government budget: -
(U+T+Y+Z) 

World welfare: -T 
(T = C + I/2) 

Annex II.3.2: Economic Impacts oflmport Substitution Subsidies on World Economy 

s 
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Annex III: Negotiations on China's Trade-Distorting Industrial Policies 
(as of May 2000)1 

Issue Status of WTO multilateral negotiations Provisions in November 1999 US-China 
Bilateral Agreement 

China has agreed to eliminate "prohibited" Not subject of bilateral agreement. 
subsidies, but negotiations continue over when 

Subsidies some will be eliminated. 
Negotiations continue over what remedies WTO China's assistance to state-owned enterprises 
members will be able to use against China's will normally be considered "specific" and 
"actionable subsidies." therefore potentially subject to countervailing 

duty actions under the WTO subsidy 
agreement. WTO members maintain the right 
to use alternative benchmarks for identifying 
and measuring subsidies in countervailing 
duty investigations. 

China will fully notify the WTO of all subsidies Not subject of bilateral agreement. 
as defined by the WTO Agreements, but most 
recent submission is not considered to be 
comprehensive. 
China will abide by existing WTO rules Not subject of bilateral agreement. 
governing the practices of state-trading 

State trading enterprises 
enterprises Negotiations continue over the list of Chinese China will remove soybean oil from state 

products that will be subject to state trading and trading by 2006 and permit private trade in 
when some products will be removed from the some additional oils. 
list. Chemical fertilizer will be subject to state 

trading. 
Negotiations continue over proposed Not subject of bilateral agreement. 
commitments that Chinese state trading 
enterprises will refrain from certain export 
practices. 
Negotiations continue over proposed China state-owned and state-invested 
commitments that Chinese state trading enterprises will make purchases and sales 
enterprises will refrain from certain import based on commercial considerations. 
practices. 
China has agreed to generally allow prices to be Not subject of bilateral agreement. 
determined by market forces, with negotiated 

Price exceptions listed, and to end certain 
controls discriminatory price practices. 

China has tentatively agreed not to extend price Not subject of bilateral agreement. 
controls beyond those listed, except "in 
exceptional circumstances," and to make "best 
efforts" to remove these controls. 
Negotiations continue on the list of products and Not subject of bilateral agreement. 
services for which China will be allowed to 
maintain price controls. 
China grants right to import and export goods to 
all enterprises in China, to be phased in within 3 

Right to years of accession. Generally includes national 
trade treatment for distribution of goods. Subject to 

exceptions for some goods of state trading 
enterprises. How rights are to be phased in is 
still under negotiation. 

Article I. 
I See GAO Status of China's Trade Commitments 2000, Tables 10 and 13, pp. 34 and 41. 
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All foreign individuals and enterprises are 
provided trading rights no less favorable than 
Chinese enterprises. 
Chinese enterprises can trade in all goods by a 
certain date, but no right to import and export 
given to Chinese individuals. 
National treatment commitment applies to both 
granting and regulation of trading rights. 

Annex IV: Comparison of Safeguard Provisions under US Laws2 

Section 406 Section 421 China's Protocol of US-VNBTA 
Accession 

Injury Market disruption Market disruption Market disruption Market disruption 
Standard Imports are a significant Imports are a significant Imports are a significant Imports are a 

cause or threat of material cause or threat of material cause or threat of material significant cause 
injury injury injury or threat of 

material injury 

Consultation Petitioner may request USTR can make a deal 60-day period for 60-day period for 
consultation with China within 60 days consultation consultation 
If the President believes 60-day period begins If no agreement within 60 If no agreement 
market disruption exists, he within 5 days after days, importing country within 60 days, 
must initiate consultations. affirmative determination. can take action. importing country 

can take action. 

Relief Increase in duty or other Increase in duty or other Withdraw concessions or Quotas, increased 
import restrictions necessary import restrictions to the I imit imports to extent duties or any other 
to prevent or remedy market extent and within period of necessary to prevent or restrictions 
disruption time necessary to prevent remedy market disruption appropriate to 

or remedy market prevent or remedy 
disruption market disruption 

Limits on 5 years, with one time If safeguard based on 
relief extension of 3 years relative increase, China 

can retaliate after 2 years 
or after 3 years if based on 
absolute increase 

Hearing Yes Yes Yes No 
required 
Critical If critical circumstances exist, If critical circumstances If critical circumstances If critical 

circumstances the President can impose exist, the President can exist, importing country circumstances 
provisional measures impose provisional may take action, then exist, importing 
followed by ITC measures consult country may take 
investigation Provisional measures Provisional measures action, then 
Provisional measures limited limited to 200 days limited to 200 days consult 
to 200 days 

Sunset Expiry in 12 years 
Presidential The President has wide The President has wide 
discretion discretion to impose or not, discretion to impose or 

and may take into account a not, and may take into 
wide variety of economic and account national economic 
social costs and benefits. and security 

Article I. 
2 Section 406 of the US Trade Act of 1974, as amended, to apply to imports from NMEs, generally. 

Section 421 of this Act was added to apply specifically to China upon China's accession to the WTO. 
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