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I n this article, we use the formal definition of data as facts 
and statistics collected together for reference or analysis. 
We understand that data is the basis of true information 

gathering and evidence-based decision making. There are 
other kinds of data generated in the federal government—
technical data generated by private contractors, Big Data 
collected by scientists, and third-party data purchased by 
agencies. Here, we focus on the data collected by executive 
branch workers for dissemination by public-facing statisti-
cal programs. (See Figure 1 on page 44.)

COPYRIGHT AND DATA
In the United States, copyright protection generally is avail-

able for original, creative works that are fixed within a tangible 
medium of expression. Popular types of works that are eligible 
for copyright protection include books and magazines (as lit-
erary works); musical albums, whether in a vinyl, tape, disc, 
or electronic file format (as sound recordings); and movies, 
whether available in DVD, Blu-ray, or streaming formats (as 
motion pictures).1 

Since the threshold for receiving copyright protection is low 
when compared to other forms of intellectual property such 
as patents or trademarks, and because the grant of copyright 
protection can occur without a formal registration (which is 
voluntary), copyright typically is the United States’ most prev-
alent form of intellectual property protection.

Despite this broad applicability, copyright law does impose 
some limits. For example, works of the United States gov-
ernment do not have statutory copyright protection2. The 
Copyright Act of 1976 defines a “work of the United States 
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Government” as a “work prepared by an officer or employee 
of the United States Government as part of that person’s of-
ficial duties.”3 

As such, works of the U.S., or federal, government are such 
in the public domain. The U.S. Copyright Office has deter-
mined works of the governments of the District of Columbia, 
the Commonwealth of Puerto Rico, and the rest of the orga-
nized territories (Guam, Northern Mariana Islands, and the 
U.S. Virgin Islands) are considered U.S. government works 
and therefore without copyright protection.4 

The rule prohibiting copyright protection in federal works, 
however, generally does not extend to works produced by 
subnational governments. Therefore, states, cities, and oth-
er municipalities may—and routinely do—assert copyright 
protection over their works, including statues, codes, regu-
lations, and similar materials. For example, while the state 
of New Jersey generally allows its records to be made freely 
available to the public without any intellectual property pro-
tection,5 courts ruling on matters involving its sister state of 
New York have held that New York government works such as 
maps can be protected by copyright.6 

Rules in other states vary widely, but the trend line leans 
toward states exercising some level of intellectual property 
protection, whether copyright or otherwise, over the written 
materials they produce. Indeed, as states continue to see 
ways in which to generate revenue, many which previously 
did not firmly exercise, claim, or assert copyright rights in 
their public information now are doing so with the hope of 
striking licensing deals for such content.

Other relevant limitations apply. Copyright’s originality 
requirement means that facts, by definition, cannot receive 
protection because they are unoriginal. Similarly, names, 
titles, and slogans; mere listing of ingredients or contents; 
and works consisting entirely of information that is common 
property (such as calendars, height and weight charts, tape 
measures) fail to receive copyright protection, also mainly 
due to lack or originality.7 (Note, however, that some of these 
items may be eligible for other forms of intellectual property 
protection: a name, for example, may qualify to be protect-
ed as a trademark even though it is ineligible for copyright 
protection.)

Data is widely determined to be factual information and 
therefore ineligible for copyright protection under the cur-
rent U.S. system. Similarly, collections of facts or data that 
fail to meet the minimum threshold of creativity also are in-
eligible for copyright protection, even if assembling such a 
collection takes significant time, effort, or resources.8 

Compilations of data, however, may receive copyright 
protection. Under the Copyright Act, a compilation is de-
fined as a “collection and assembling of preexisting materi-
als or of data that are selected in such a way that the resulting 
work as a whole constitutes an original work of authorship.”9 
The collection receives protection so long as the collection 
is both original and fixed, and wherein the copyright protec-
tion “extends only to the material contributed by the author 
of such work, as distinguished from the preexisting mate-
rial employed in the work, and does not imply any exclu-
sive right in the preexisting material.” Copyright protection 

Census
census.gov

Federal Budget
cbo.gov/about/products/budget-economic-data

Agriculture 
nass.usda.gov

Labor
bls.gov

Spending
usaspending.gov

Health
cdc.gov/nchs

Trade
tse.export.gov/tse/tsehome.aspx

Taxes
irs.gov/uac/tax-stats

Energy
eia.gov

Transportation
bts.gov

Economic Analysis
bea.gov

Environment
epa.gov/open/digital-strategy

Banking
fdic.gov/bank/statistical

Education
nces.ed.gov

Defense
data.defense.gov

Telecommunications
fcc.gov/reports-research/data

Social Security
ssa.gov/policy/data_type.html

Land Management
data.doi.gov/dataset

Justice
bjs.gov

Economic
fred.stlouisfed.org

Science & Engineering
nsf.gov/statistics

Libraries & Museums
imls.gov/research-tools/data-collection

Public Finance
census.gov/govs

Weather 
ncdc.noaa.gov/data-access

Figure 1: Major government statistical websites
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in a compilation “does not extend to any part of the work in 
which such material has been used unlawfully.”10 

Further, United States law does not afford copyright pro-
tection to compilers of factual material solely because that 
compiler spent significant time, energy, or money to produce 
such a compilation. In other words, U.S. law does not pro-
vide copyright protection merely due to “sweat of the brow.” 
(The American approach is distinct from the approach the 
European Union’s Directive 96/9/EC, which specifically cites 
effort and cost—”the making of databases requires the in-
vestment of considerable human, technical and financial re-
sources while such databases can be copied or accessed at a 
fraction of the cost needed to design them independently”—
as a basis for providing copyright protection to databases.) 

In the 20th century, several U.S. federal courts began rul-
ing—counter to fundamental copyright principles—that copy-
right was a reward for the hard work that went into compiling 
facts, most notably in the 1921 New York case Jeweler’s Circular 
Publishing Co. v. Keystone Publishing Co. The Supreme Court’s 
decision in Feist Publications, Inc. v. Rural Telephone Service Co. 
in 1991 settled the controversy, stating “in determining wheth-
er a fact-based work is an original work of authorship, [courts] 
should focus on the manner in which the collected facts have 
been selected, coordinated, and arranged. This is a straightfor-
ward application of the originality requirement. Facts are never 
original, so the compilation author can claim originality, if at all, 
only in the way the facts are presented. To that end, the statute 
dictates that the principal focus should be on whether the selec-
tion, coordination, and arrangement are sufficiently original to 
merit protection.”

In summary, all copyright protection presumes a com-
bination of originality and fixation. Even if federal govern-
ment works are original and fixed, such works do not receive 
copyright protection as a matter of public policy. (The U.S. 
federal government may, however, own copyright in a work 
in which a party has transferred a protected work by assign-
ment, bequest, or otherwise.11) State governments may (and 
often do) claim copyright in the original, creative works they 
produce; therefore, this protection often extends to state 
laws, regulations, and other municipal codes.

In addition, data does not receive copyright protection 
because it is deemed insufficiently original. Compilations of 
data, however, may be protected by copyright—even though 
the underlying data always will remain free of copyright pro-
tection—if the compilation is created with sufficient origi-
nal and creative elements, such as selection, arrangement, 
context, and coordination. Unlike in the European Union, 
whose Database Directive awards copyright protection not 
only for creativity but also for significant work and effort by 
the compiler, “sweat of the brow” can never be the basis of 
awarding a compilation copyright in the United States, per 
the Feist case decision.

WHERE DOES DATA COME FROM?
Government employees play many roles in the creation 

of data. Within the lifecycle of data, let’s start with research-

ers who design methods or experiments to collect the data 
and where the data and codebooks are created. Enter the 
statisticians, who manipulate datasets using models and al-
gorithms to see trends in longitudinal data and to interpret 
data at a moment of time in cross-sectional studies. Once 
patterns are seen using predictive analytics, analysts seek the 
emerging relationships between the numbers, transforming 
data into information by giving it context. That information 
is then put into the hands of writers and data visualization 
designers, who apply their knowledge to make data under-
standable in reports, press releases, and other resources. To 
distribute their insights, the federal agency will act as pub-
lisher, putting the synthesized resources on its website for 
all—primarily for decision makers but also for citizens—to 
read If the original data is important for understanding the 
final report or policy, data scientists will publish the data by 
linking graphics, statistical downloads, and application pro-
gramming interfaces (APIs) to the researcher’s raw data.

Ultimately, the responsibility for the curation (preserva-
tion and access) of the data in its many forms goes to the 
agency or national repositories and archives. This is where 
researchers will have access to the older data for further re-
search, decision making, and historical context. The role of a 
librarian is to locate the different manifestations of the data 
or to put the patron in touch with the appropriate person, 
from researcher to archivist. At every step, having access to 
free data can benefit businesses, citizens, and scholars.

Government data is used directly by marketers, managers, 
economists, and children doing their homework. A prime ex-
ample is the output of the Census Bureau. Many people know 
the use of the Population Census in creating voting districts, 
but this data is also used to support news statements such as 
“Women’s earnings lower in most occupations” (May 2018).

WHO CONTROLS DATA POLICY?
The federal government controls the collection and access 

to this kind of data in many ways. There is a hierarchy of au-
thority that sets data policy in the federal government: Actions 
may be mandated by law,12 implemented by regulations13, 
directed by presidential memorandum14, guided by the Office 
of Management and Budget (OMB)’s Federal Committee on 
Statistical Methodology15, or directed by standard practice at 
individual agencies (data plans, e.g., grants.nih.gov/grants/
NIH-Public-Access-Plan.pdf). Federal courts’ decisions may 
adjust how agencies implement data policy based upon the 
courts’ interpretation of the U.S. Constitution and applicable 
statutes and regulations. 

Executive agencies must comply with Congress and the 
courts. To make things more complicated, the United States 
federal government, unlike every other country in the world, 
does not have one statistical office to standardize the data 
collection model, interpret, analyze, write, visualize, publish, 
distribute, program, curate, find, and answer questions from 
the public. There are five main reasons that different data is 
collected differently: privacy, security, integrity, methodolo-
gy, and popularity. 

>
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1.   Privacy: The Privacy Act of 1974, Confidential 
Information Protection and Statistical Efficiency 
Act of 2002 (CIPSEA), and Statistical Policy Directive 
No. 1, “Fundamental Responsibilities of Federal 
Statistical Agencies and Recognized Statistical Units” 
(2014), require agencies to ensure that the collection 
and maintenance of citizens’ data is accurate, 
confidential, and within legal restrictions. With fewer 
people having access to those records, there would 
be fewer leaks. 

2.   Security: Along the lines of fewer people having 
access to data records, sometimes an exchange of 
information is necessary, and having agreements 
among departments allow for laws and regulations to 
protect access to data. 

3.   Integrity: What you tell the IRS your income is might 
be different than what you tell the Census Bureau 
your income is. 

4.   Methodology: Sometimes data has to have a higher 
number of people questioned so the accuracy will be 
better; different methods of collection or sampling 
may be required. 

5.   Popularity: Anything being done by the government 
has a political dimension, especially funding for 
employees and for modernizing and updating 
technology, attractiveness of the research, and 
repetition of statistical programs by agencies.

Government data has never been easy to find. From the diz-
zying array of statistical agencies, underfunding of the data col-
lection and dissemination (in 1984, one-quarter of all federal 
publications had been eliminated), and advances in technolo-
gy, we see researchers bypassing the traditional distribution 
model and ignoring publishers as they release data directly on 
the internet, without the benefit of analysis or context. There 
are also new opportunities which allow more people to have 
access to the tax payer-sponsored scientific research, evi-
dence-based research, and supporting data thanks to the open 
access (OA) movement. 

WHAT IS OPEN ACCESS?
With the turn of the century, there has been a greater outcry 

for transparency of governments and non-governmental or-
ganizations. Strong telecommunications access and non-pro-
prietary software are breaking data free from spreadsheets. 
With better technology, data that was available only on CD-
ROMs or through the Federal Library Depository System can 
now be directly accessed from the agencies producing the re-
search. Enter the OA movement. The OA movement is about 
more than just accessing free reports from nonprofits. It is 
a philosophy dominated by these three principles from the 
2016 Open Data Handbook (opendatahandbook.org): 

•  Availability and Access: the data must be available as a 
whole and at no more than a reasonable reproduction 
cost, preferably by downloading over the internet. …

•  Re-use and Redistribution: the data must be provided 
under terms that permit re-use and redistribution 
including the intermixing with other datasets.

•  Universal Participation: everyone must be able to 
use, re-use and redistribute—there should be no 
discrimination against fields of endeavour or against 
persons or groups. …

The difference between the copyright law and an OA li-
cense is that the U.S. Copyright Act is public law, whereas the 
OA license, as a contract, is private law. Data is not subject to 
copyright protection (federal law) because it is not original. 
Data may be protected under private law (contract), however, 
if the parties agree to the terms and conditions of the contract. 
Therefore, any government data that is subject to an open ac-
cess license has its use governed by private law, via contract. 
The reason why the federal government would place an open 
license on federal data is to demand that its downstream use 
is as free and open as possible.  Federal court decisions may 
adjust how agencies implement data policy based upon the 
courts’ interpretation of the U.S. Constitution and applicable 
statutes and regulation.

OPEN ACESS AND GOVERNMENT DATA
Attribution is not ownership. Because government data is 

not owned by the federal government, in the past, researchers 
often would not cite the source of the data, implying that the 
data originated with the author using the data. However, in 
the last few decades, scholars have been promoting the cita-
tion of data. Data requires citation to acknowledge the orig-
inal researchers and their organizations and to help more re-
searchers find the data. It will take a while for scholars to learn 
how to cite raw data, unpublished statistics, visualizations, or 
reference works of study. Organizations such as libraries and 
IASSIST can advise writers how to cite data.

Another aspect of OA with which we are concerned is the 
mandate of machine-readable access to the dataset. When 
there is a mandate to provide machine-readable data, the 
un-mandated functions may be given short shrift, and hu-
man readable data, in the form of tables, may be eliminated. 
Machine-readable data is obtained by software querying 

Getting Closer to  
Government Statisticians
Association of Public Data Users (APDU; apdu.org; @
APDUorg) advocates on behalf of the interests of public 
data users concerning the collection, dissemination, 
preservation, and interpretation of public data. 

Council of Professional Associations on Federal Statistics 
(COPAFS; copafs.org; @copafsK) is a bridge between 
those who use federal statistics and the agencies that 
produce data for the public good. 
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a database using an API. APIs allow for accessing, search-
ing, finding, and transferring data. In legislative proposals, 
there is plenty of support for open data, which is good for 
the statisticians and data scientists. Where is the support 
for the process involving analysts and writers to give the 
data context? 

To access the data via an API, you must find the webpage 
where the API is described, then read the documentation 
and codebook to make sure it has the data desired. The user 
might have to register with the site to query or to get a key or 
token to access the API. As Open Data Government: The Book 
(opengovdata.io) states, “On top of good data, a well-designed 
data API provides granular access, deep filtering, typed values, 
normalized tables, RESTful interfaces, multiple output for-
mats, useful validation messages, use-case or intent-oriented 
URLs, documentation, client libraries, versioning, fast results, 
high uptime, easy on-boarding, interactive documentation, 
and a developer community hub.” It may be good for OA prin-
ciples but not good for the general public. Do you really think 
the typical citizen will go through that process when all he or 
she really needs is the average age by country by state? 

Do you really think the typical citizen will go through that 
process when all he or she really needs is the average age by 
country by state?

ISSUES AND FUTURES
Many state governments and non-governmental organi-

zations have embraced the OA philosophy: California and 
Texas; major cities such as New York City and Washington, 
D.C.; and even the World Bank and the United Nations pro-
vide wonderful free data, with intuitive interfaces for humans 
to search, read, and download this data. We hope that any 
future legislation will include a funding mandate to provide 
data via both APIs and human interfaces. We would hate to 
have one commercial company download the public domain 
data to put in its interface, charge people for that interface, 
and not have the issuing agency also provide that data so it 
can be searched, read, and downloaded by anyone. If a com-
pany provides enhancement to the data, then that company 
should not be denied its right to make money. However, we 
don’t want a single commercial interface to become the best 
place to retrieve government data. That commercial publish-
er would be just another publisher, but not the only publisher 
of public domain data.

The principles of OA are good ones, but the concepts of 
public domain should also be considered. To apply the OA 
concepts to government data, the Sunlight Foundation has 
created Guidelines for Open Data Policies (sunlightfounda 
tion.com/opendataguidelines). 

Open data access provides freely accessible data. However, 
remember that this data was created for a specific purpose and 
is a byproduct of decision making or research. Government 
data still has issues, but beggars can’t be choosers. Sometimes 
the data is too old or not available at the geographic level 
needed. Sometime the data is controlled unclassified infor-
mation (CUI), which means you have to file a Freedom of In-

formation Act (FOIA) request to obtain it. Not all government 
data is generated by a federal employee; this means there may 
be licensing restrictions for nationality, embargos, or payment 
for access. Any law regarding government procurement being 
considered should also contain directions that data generated 
or purchased be made available under public domain, at least 
including the statistical tables and analysis. 

When users do get access to the data, there will be compat-
ibility issues, such as the standardization of the data; thus, 
combining two datasets even from the same source might not 
be possible. The user must also consider differences in meth-
odology and coverage. Not all data will be available because of 
Personally Identifiable Information (PII), the Health Insurance 
Portability and Accountability Act (HIPAA), the Family Educa-
tional Rights and Privacy Act (FERPA), and security concerns, 
especially if the data is military- or intelligence-related. 

With all this being said, there is a lot of power in the OMB. 
It is the funnel through which most statistical programs have 
to pass. These programs follow laws created by Congress, 
guidance provided by the OMB’s Chief Statistician of United 
States (currently Nancy Potok), and federal regulations car-
ried out by the agencies. 

Data policies are being written for all people with their fin-
gers on the keyboard of data: researchers, statisticians, ana-
lysts, writers, designers, publishers, data scientists, experts, 
curators, librarians, businesses, citizens, and scholars. We 
just want everyone to be informed and for government to 
follow efficient data policies and practices.

Jennifer C. Boettcher (boettcher@georgetown.edu) is business librarian, 
Georgetown University. K. Matthew Dames (kmdames@bu.edu) is university 
librarian, Boston University Libraries.

Comments? Contact the editor-in-chief (marydee@xmission.com).
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