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FLETCHER VS. PECK

By HORACE H. HAGAN

^pHE most gifted American writer of our generation
found, in the municipal report of the City of Memphis,

material for one of the most brilliant and celebrated of his
short stories. Imitating O. Henry, we find, by turning to
Knight's "Georgia's Landmarks, Memorials and Legends",
published in 1913, that Louisville, Georgia, has a population
of "about fifteen hundred" people, and that "it supports
two banks, has an oil mill and a guano mixing plant, and
does a good mercantile business." There is little in those
prosaic facts to indicate that in that same little town�then
proudly serving as the State Capital of Georgia�there oc

curred, on February 15, 1796, the most dramatic, and to
a large extent one of the most important, episodes of Amer
ican history. On that day the Legislature of Georgia, pur
suant to its own solemn resolution previously adopted, pro
ceeded to the public square in front of the State House.
They were met there by the Secretary of State, bearing the
enrolled Act passed by the preceding State Legislature, and
notorious in history as the "Yazoo Fraud." This instru
ment was handed to the President of the Senate for exami
nation and he, in turn, handed it, for a like purpose, to the
Speaker of the House of Representatives. The Speaker
passed it to the Clerk of the House, who, after reading its
title, delivered it to the Messenger of the same body. There
upon, that functionary, crying aloud in a clear voice�"God
save the State ! And long preserve her rights ! And may
every attempt to injure them perish as these corrupt Acts
now do!" laid the enrolled Act upon a fire, kindled, accord-
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ing to tradition, by a sun glass,1 in order that it might be
said that no earthly flames, but fire from the heavens them
selves had consumed the record of the inglorious trans

action.2

From that theatrical scene in the public square of Louis

ville, consequences of far-reaching significance to the Nation
were soon to flow. Because of it, a great parliamentary
leader, and the most trenchant master of biting phrase and

burning invective ever seen in the Halls of Congress, was
to risk and lose his leadership. On the issue of that gamble,
the Presidency itself was to depend. Lastly, and even more

important, it was to be the occasion of the construction of
a vital provision of the Federal Constitution and of the
enunciation of Constitutional principles of sweeping, and,
on the whole, beneficient scope. Fletcher vs. Peck 3 had its

inception in the ashes of that historic Georgia fire, and
Fletcher vs. Peck announced the doctrine that under our
genius of government a legislative grant may amount to a

contract which no subsequent legislation can attempt to
rescind without violating the inhibition of the Federal Con
stitution against any State passing a law impairing the obli

gation of contracts. Not Dartmouth College vs. Woodward
�to which it is popularly ascribed�but Fletcher vs. Peck

firmly established that principle.
The Dartmouth College case simply applied the rule of

*Dr. Stevens in his "History of Georgia" (Philadelphia, 1859),
Vol. 1, Page 493, states: "No authentic document of the day alludes
to such a method of kindling the fire, though it is not impossible, in
the ardor of the moment, that such may have been the fact."

2 The Rescinding Act went much further in its determination to
obliterate from the records of the State the evidences of the repealed
law. All traces of it in the several departments of the State Govern
ment were ordered to be expunged by the various officials in charge
thereof, and stringent provisions were made, enjoining a like duty on

County officials in charge of County records. These provisions were

strictly followed. In addition to the Georgia Session Laws, the full
text of the Rescinding Act will be found attached as an Exhibit to
the report of the Commissioners of the United States, submitted to
Congress February 16, 1803, and printed in "Public Lands", Vol. 1,
American State Papers, beginning at page 131.

3 6 Cranch 123.
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Fletcher vs. Peck to a corporate charter. But, subject to
salutary and necessary limitations afterwards to be evolved,
Fletcher vs. Peck had already settled that a legislative grant
is a contract and that, as such, it must be held inviolable
by succeeding legislators.
The United States has experienced several periods of

ardent land speculation. Never, however, has such a frenzy
of land speculation gripped the entire country as in the days
immediately following the acknowledgment of the indepen
dence of the colonies. From the highest to the lowest�

from Washington himself to the humblest mechanic�specu
lation in the newly-acquired and unsettled Western lands
was rife. The Mississippi Bubble was repeating itself. In
such speculations, the vast fortune of Robert Morris, of
Revolutionary fame, was swept away. By such speculations,
the judicial ermine of that great statesman and jurist,
James Wilson, was smirched.4 The frenzy was confined to
no particular portion of the country. Massachusetts, Penn
sylvania, and South Carolina were alike afire with the same

fever.

The State of Maryland can justly point to a long record
of distinguished services to the Nation. Its greatest ser
vice, however, and one which cannot be too highly com

mended, occurred when it declined to ratify the Articles of
Confederation unless Virginia, New York, Connecticut and
others of the colonies consented to cede to the new Nation
the vast domains which they claimed in the West.5

1 Undoubtedly, Wilson, then a Justice of the Supreme Court of the
United States, took no direct part in the Yazoo Fraud, but his pres
ence in Georgia at the time of the passage of the Act with $25,000.00
to invest in the lands sold by the State, and his acquisition of a large
amount of such lands, constitutes a grave blemish on his character,
in view of the scenes of open corruption which were then being en

acted.
6 The reasons for Maryland's insistence are set out in the Colony's

instructions to her delegates, which were laid by them before the
Continental Congress on May 21, 1779. For a convenient sum

mary of these reasons see McMaster's History op the People op

the United States, Vol. 2, Page 476, et seq.



4 GEORGETOWN LAW JOURNAL

With a magnanimity truly astonishing, New York and

Virginia, in the years 1780 and 1781, respectively, surren
dered to the new government empires of almost unequalled
richness and vastness. From the Virginia cession alone,
six great States were later carved out.6 In the original grant
made by the British Crown to Oglethorpe and his associates,
most of the present States of Alabama and Mississippi were
included. A large part of the grant to Oglethorpe and his

associates had been included in the original charter of the
province of Carolina. After the cession of Florida to Great

Britain in 1763, these boundaries were changed in favor of

the newly erected royal province of West Florida. The

middle of the Mississippi was made the western boundary
of Georgia, and the upper boundary of West Florida was

fixed by a line starting from the Mississippi at the mouth
of the Yazoo River and extending East to the Chattahoo
chee.7 By the provisional Treaty of Paris November 30,
1782, Great Britain stipulated that the Southern boundary
of the colonies, whose independence she was recognizing,
should be a line which assured to them those portions of
the present States of Alabama and Mississippi that had
been included in West Florida, and which were North of
the thirty-first parallel. At the same time she relinquished
to them those portions of said States which had been in
cluded in the royal province of Illinois.8 Soon afterwards,
however, by the Treaty of Paris, made with Spain, Great
Britain attempted to confirm to that power the entire prov
ince of West Florida. Spain, moreover, was actually in

possession of that province at the time, having conquered
the same as our ally. She, therefore, contended that both

0 McMaster states, Vol. 2, Page 478, "History op the American
People," that due to these magnificent contributions, the Confed
eration, in August, 1787, owned 199,000,000 acres of public land.

'Joel Chandler Harris, "Stories of Georgia", Page 124; Pick
ett's "History of Alabama", Vol. 2, Page 2. In the Treaty of
Peace, the Chattahoochee is referred to as the "Apalachicola" or "Cat-
ahouche river."

8 As to the portions of the present States of Mississippi and Ala
bama included in the royal provinces of West Florida and Illinois,
see Pickett's "History of Alabama", Vol. 2, pages 2 and 3.



FLETCHER VS. PECK 5

by treaty and conquest, the whole province of West Florida
as it had existed under the British Crown belonged to her ;
and her garrisons were in actual possession of part of the
disputed territory.9 All the territory, moreover, relin

quished by Great Britain in this region was in dispute be
tween the United States and the State of Georgia. Georgia
claimed that with the extinction of the claims of the British

Crown, her rights to the relinquished territory were re

stored. To complicate the situation, South Carolina put
forward pretensions to a large portion of the same lands,
based on the original charter to Lord Clarendon and his
associates. Lastly, most of the regions in controversy were
inhabited by powerful and war-like Indian tribes, of whom
the Creeks and the Cherokees were the most noted and
formidable.

South Carolina soon ceased to be a factor in the situation.
In 1787, Commissioners appointed by South Carolina con

ferred at Beaufort with Commissioners selected by Georgia,
and the result was the surrender of the former's claims to

any part of the disputed territory. In 1788, after Congress
had several times reminded it of the generosity of the other
members of the Confederation with respect to their Western

lands, Gorgia offered to cede part of the land in question,
provided it were guaranteed the remainder. Congress,
however, refused to consent to this stipulation and the pro

posed cession fell through.

Soon thereafter, and subsequent to the adoption of the
Constitution, the Georgia authorities determined to act with
vigor in the assertion of their State's title to the contested
Western lands. Already in 1785 the Georgia legislature
had assumed to erect the County of Bourbon out of part of
that territory. It now, on December 21, 1789, passed a

law, agreeing to sell to three land speculation companies,
namely, the South Carolina Yazoo Company, the Virginia
Yazoo Company and the Tennessee Yazoo Company, more

See Pickett's "History of Alabama", Vol. 2, Pages 58 and 59.
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than twenty-five million acres of the disputed land.10 The

purchase price was but a little in excess of Two Hundred
Thousand Dollars. This purchase price, however, was not

paid at the time and it was later tendered in depreciated
currency which was refused by the State Treasurer. No

grant was ever actually made by the State, and the whole
transaction was rescinded by subsequent legislation on the

ground that the companies had failed to comply with the
sales agreement. In this action of the State the Virginia
and Tennessee companies apparently acquiesced, but the
South Carolina company, in 1796, filed, in the Supreme
Court of the United States, an original bill against the State
of Georgia to enforce its rights. Before, however, the cause

could be heard, the Eleventh Amendment to the Federal
Constitution, prohibiting a suit against a State, was adopted,
and the suit necessarily abated. Both the South Carolina
and Tennessee companies made vigorous, though unsuccess

ful, attempts to colonize portions of the land which the
State had agreed to sell to them.
It is a singular fact that these enormous proposed grants

to these three speculation land companies�grants to be
made for even less consideration than was later received
for the second and notorious Yazoo sale�appear to have
aroused no public indignation and, in fact, to have been
generally approved. No public condemnation seems to have
attached, either to the members of the Legislature who spon
sored the sale, or Governor Terlton, whose signature gave it
final sanction.
Practically six years later, the question of the sale of

Georgia's western lands again came before the Legislature
of that State. In this connection, it should be borne in mind
that there were compelling reasons, aside from the natural
cupidity of mankind, why this matter should be urged for
legislative consideration. In the first place, Georgia's right
to those lands was seriously disputed by Spain, by the In-

10 There are some discrepancies in the amount of land actually
sold. I have adopted the figures of Professor Haskins in his very
valuable and enlightening monograph, "The Yazoo Land Compa
nies", reprinted in 1891 by the Knickerbocker Press from the Amer
ican Historical Association papers.
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dian tribes and by the Federal Government;11 and, there
fore, a vigorous assertion of them was undoubtedly sound

legislative policy. In no way could this assertion be more

outspoken than by the declaration of absolute ownership
necessarily involved in their sale. Then, too, the economic
situation of the State inevitably tended to the same end.

Georgia was the last of the thirteen original colonies to be

settled, and was the least in population. Its white citizen

ship was scarcely more than fifty thousand and to this

sparseness of population there was added a bankrupt treas
ury and a people impoverished and unable to sustain any

appreciable burden of taxation. Any one of these reasons

would be sufficient to start and support a legislative agita
tion for the sale of its western lands. The combination of

all of them was irresistible.

So, in December, 1794, a bill was passed, disposing of

Georgia's western territory to four concerns, the Upper
Mississippi Company, the Tennessee Company, the Georgia
Mississippi Company, and the Georgia Company, for a con

sideration of Five Hundred Thousand Dollars. This bill
was presented to Governor Mathews for his signature and
by him was disapproved. This was one of the earliest exer
cises of the veto power in the United States, and as that
power had become obsolete in Great Britain, it provoked
much criticism.12 Nevertheless, the Governor stood firm.
He did not, however, object to the general purpose of the
measure, but only to certain of its features. A new bill was
drawn to overcome his objections and passed the House by
a vote of 19 to 9 and Senate by a vote of 10 to 8. It received
the signature of the Governor on January 7, 1795, and be-

11 On March 2, 1797, a committee of the United States Senate had
reported adversely to Georgia's claims. See American State Papers,
Public Lands, Vol. 1, Page 79.

13 It is interesting to note that one does not discover as much crit
icism of the passage of this measure as he does of the Governor for
vetoing it. Neither is there any evidence of any extensive fraudu
lent practices exercised in its procurement.
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came a law on that date.13 Neither then, nor thereafter, it
is worthy of note, was the slightest suggestion made that

Governor Mathews had been unduly influenced. Unlike the

Act of 1789, the Act of 1795 provided that upon payment
of a certain part of the purchase price, the Governor should
execute formal conveyances to the purchasers, taking mort
gages for the remainder of the purchase price. This part
of the purchase price was paid and the formal conveyances
executed and delivered. Later the balance of the purchase
price was paid and the mortgages released.14

By virtue of this Act, the State of Georgia disposed of
what turned out to be more than thirty-five million acres

of land for less than two cents an acre. At first the mind is

staggered by such a statement; but, upon reflection, apart
from the methods used to secure the Act, cogent reasons can

be found for asserting that Georgia had not made, from her
standpoint, a palpably outrageous bargain. The condition
of her people and treasury has already been mentioned. So,
also, has the doubtful state of her title and the vast areas of
public lands in the hands of the United States. It should
be recalled that not only was the Federal Government claim
ing the lands in question, but Spain also, and that the latter
power was in actual possession of it. Finally, there were

the Indian tribes. These tribes were more than a match for
the State of Georgia alone and their title had to be extin
guished before Georgia's grantees could occupy the land pur
chased by them. This was recognized by the Act of Janu
ary 7, 1795, itself, which enjoined on the purchasers the
peaceful extinguishment of the title of the Indian tribes,

13 Harris, in his "Stories of Georgia", relates a legend that the
Governor's Secretary was opposed to his signing the bill, and desir
ing to play on his superstitions dipped the Governor's pen in oil so

as to prevent the flow of the ink. The sturdy Governor, however,
finding his efforts with the one pen unavailing, called for another and
signed the bill. Mathews was an emigrant from Ireland and had had
a brilliant Revolutionary record. He was, however, a person of al
most no education.

14 Senator Beveridge states that a hundred thousand dollars of the

purchase price was appropriated by the State and expended, and
that no offer of its return was ever made by Georgia. See Bever-
idge's "Life of Marshall", Vol. 3, Page 564, footnote 2.
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through negotiations and agreements ; and the right of the

purchasers to occupy said land was virtually withheld until

such extinguishment had been effectuated. The Supreme
Court of the United States, in Fletcher vs. Peck, later rec
ognized that while the title of the Indian tribes in possession
of these lands was not allodial, and, therefore, no bar to

Georgia's claim of fee title, it was such a title as would be

protected by the Courts until extinguished.15 It is further

worthy of note that at the time of the sale of January 7,
1795, the Indian title had been extinguished to less than
three million acres of the land covered thereby.16
Any further extinguishment of title was largely, if not

wholly, dependent on the efforts and good offices of the Fed
eral Government, and there was little reason to expect the
Federal Government to be zealous in this matter either in
the interest of Georgia or its grantees, since their claim of
title was adverse to it. All in all, there is much to be said
in favor of Henry Adams' observation in his "History of the
United States" that the State would have been fortunate to
have made a gift of these lands to any authority able to

cope with the Creeks and the Cherokees. There should,
moreover, not be overlooked, the sound reasons of public
policy inhering in the consideration that by establishing
border settlements to the west, Georgia was relieving the
Indian pressure on her own frontier. Lastly, and most im

portant of all, it was the soundest kind of policy for Georgia
to encourage the settlement of her Western lands. The con

sideration received for them would be immaterial if settlers
would actually be brought there, opening up the incalculable
resources of that region, and swelling the revenues of the
State. The principle for which Thomas H. Benton so long
and finally successfully contended, that the benefits flowing
to the United States from the development of its unoccupied
lands, outweighed any consideration of the original pur
chase price, was peculiarly applicable in the case of Geor
gia's western lands.
All these considerations, however, while they might have
18 See concluding paragraphs of Marshall's opinion.
18 See report of United States Commissioners, American State

Papers, Public Lands, Vol. 1, Page 132.
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shielded the legislators sponsoring the Act from the people's
wrath, had they been accused only of acting with bad judg
ment, were wholly unavailing when it became known that,
with a single exception, they had acted to their own profit.
In all probability, the horrifying pictures of the utter cor

ruption and depravity of the legislators voting for the Act
of January 7, 1795, are greatly exaggerated. Stories of

public corruption feed one upon another, and grow by leaps
and bounds. Many of the supposed guilty parties were af
terwards highly honored by the people of Georgia.17 Not
one of them was judicially punished.18 Senator Beveridge,
moreover, has shown that Senator James Jackson did not

from the very outset, as asserted by most of Georgia's his

torians, denounce the transaction.19 One cannot but believe
that the continued spread of the newly invented cotton gin
and the treaty concluded between the United States and

Spain a few months later, in which that power abandoned
its pretensions to the lands sold by Georgia, convinced the
citizens of that State that they had made a bad bargain, and
that that conviction unconsciously led them to paint the
" Dr. Stevens, in his "History op Georgia", Vol. 2, Page 490, states

that of the men held up to ignominy in the affidavits of corruption
spread upon the journal of the Georgia legislature, one afterwards
served as President of the State Senate, four as members of the Sen

ate, four others as members of the House, two as judges and one as

a trustee of the University of Georgia.
18 Critics of the course pursued by Georgia in attempting to re

scind the Act of 1795, have always pointed out that no person accused
of corruption in connection with the passage of that Act was ever

indicted or judicially punished. In all probability, the criminal stat
utes of Georgia were inadequate to deal with the situation, since

bribery of a legislator does not appear to have been a crime at com
mon law. Mr. Warren Grice of Macon, Georgia, and a former Attor

ney General of that State, informs the writer that in his opinion
Georgia did not possess in 1795 the necessary legislation to cope with
the situation.

19 Senator Beveridge, in his "Life of Marshall", has demonstrated
from official records that the assertion that seems to have been uni
formly made by Georgia historians that Senator James Jackson took
a strong position from the outset, in opposition to the sale of the
State's Western lands, is incorrect. It would appear that Senator
Jackson's opposition to the sale arose after its unpopularity was

evident.
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events leading up to the Yazoo Act in darker colors than
justified.20 But allowing for exaggerations, the indisput
able facts show flagrant corruption. Madison, Gallatin and
Lincoln attached to their report made to Congress in con

nection with the Acts of Congress of April 7, 1798 and

May 10, 1800, providing for an amicable settlement of the
territorial limits of the State of Georgia, and appointing
them Federal Commissioners therefor, the articles of agree
ment under which the Georgia Company was formed, to
gether with the schedule thereto annexed, showing the per
sons entitled to shares therein. "A comparison", they
pointed out, "of the schedule annexed to the articles * * *

with the yeas and nays on the passage of the Act authorizing
the sale, shows that all the members, both in the Senate and
House, who voted in favor of the law, were, with one single
exception (Robert Watkins, whose name does not appear)
interested in, and parties to, the purchase."21 In addition,
the succeeding legislature gathered numerous affidavits and
depositions, most of which are attached to the Congressional
report referred to, showing corruption on a much greater
and even more reprehensible scale. Nor was the public in
dignation, aroused by these revelations, allayed by the recol
lection of the powerful lobby that had worked so zealously
to bring about the passage of the law. Members of the
judiciary,National andState,were prominent in its ranks. An
Associate Justice of the Supreme Court of the United States,
a Justice of the Supreme Court of Georgia and the United
States District Judge for Georgia, lent the dignity of their
offices to the disgraceful scene. Foremost among the lobby
ists was United States Senator James Gunn, who had just
been re-elected by this very legislature. He was the main
sponsor of the Georgia Company, the chief beneficiary of the
sale. It was assumed, and perhaps correctly, that due to his

20 Professor Haskins, in the able article heretofore referred to, has
shown that the supposed fact upon which the opponents of the Yazoo
Sale mainly rely, as showing indisputable corruption, namely the re

jection of a better offer, is probably not entirely trustworthy, since
grave doubt exists as to the bona fides of said offer.

21 Report of the Federal Commissioners, American State Papers,
Public Lands, Vol. 1, Page. 134.
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position as a United States Senator he knew that the pend
ing negotiations with Spain were on the point of being
crowned with success, with the inevitable material enhance
ment of the value of Georgia's western lands. In his case,
it can truthfully be said that history does not afford many
baser examples of betrayal of public stewardship.
Thus, with the true facts bad enough, and the assumed

facts much worse, it is easy to see how the State of Georgia
was soon on fire with indignation and with an indignation
that daily mounted.22

The legislators who had voted for the sale were denounced,
ostracized and one of them probably assassinated. Prac
tically every grand jury in the state presented the sale as a

public grievance. Petitions asking for the repeal of the Act
received the signatures of practically all the citizens of the
State, and public meeting after public meeting condemned it
in unmeasured terms.

When the time came to elect a new legislature, only can

didates pledged to repeal were considered by the people.
General James Jackson, Senator Gunn's colleague, did much
to redeem the disgrace the latter had brought upon the State
by resigning from the United States Senate and becoming
a candidate for the State Legislature. He was, of course,
overwhelmingly elected and became the leader of the forces
of repeal. Under his guidance, the gross corruption and
treachery of the preceding legislature were indeliby fixed
through the means of the affidavits and depositions already
mentioned. On February 13, 1796, the repeal was accom

plished and two days later was followed by the dramatic
scene described in the opening paragraph of this article.23
All these events deeply touched the public mind of the

nation and the course that Georgia pursued in repealing
what she termed a fraudulent and usurped act met with

22 It was in connection with the public opposition to this sale that
William H. Crawford, afterwards United States Senator, Minister
to France, Secretary of the Treasury and almost President, made his
first public appearance.

23 The repealing act made provision for the return of the purchase
price except such part thereof as had been expended.
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general approbation. But it could hardly be expected that
the grantees under the Act of January 7, 1795, and those
who had purchased from them would concur therein. Many
of these purchasers were undoubtedly innocent. The op
ponents of the Yazoo claimants always contended that an
innocent purchaser under the Act of January 7, 1795, was
incapable of existing, so wide-spread did they deem knowl
edge of its fraudulent character to be. But when one con

siders the difficulty of communication in those days and the
unavailability of accurate sources of information, such a

supposition is unwarranted. A great deal of the land cov

ered by the grants of 1795 had been sold in New England
and many of these purchasers formed the New England
Mississippi Company to protect their interests. This com

pany solicited the opinion of Alexander Hamilton as to the
validity of the titles under the grants of 1795. Hamilton
declared that the grant amounted to a contract and that the
Federal Courts "will be likely to pronounce" the Rescind
ing Act void.24 Thus did this great man clearly foresee the
decision in Fletcher vs. Peck.

In the meantime, however, both the governments of Geor
gia and of the United States proceeded as if the Rescind
ing Act restored the status existing before January 7,
1795. On April 7, 1798, Congress passed an Act, creating
a territorial form of government for the disputed area, but
with the express proviso that this was in no respect to "im
pair" the rights of the State of Georgia therein.25 This Act
also provided for the appointment by the President of three
Commissioners to settle, with such Commissioners as might
be selected by Georgia, the disputed boundaries of that State.
A supplementary Act, giving further powers to said Com
missioners, was passed by Congress on May 10, 1800.28

The State of Georgia having passed the necessary legisla
tion to admit of negotiations along the lines contemplated
by these measures, Jefferson, realizing the high importance

Beveridge's Marshall, Vol. 3, Page 569.
See United States Statutes at Large, Vol. l, Page 549.
See United States Statutes at Large, Vol. 2, Page 69.
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of the matter, appointed as the Federal Commissioners, the
Secretary of State, James Madison, the Secretary of the

Treasury, Albert Gallatin, and the Attorney General, Levi
Lincoln. The Georgia Commissioners were almost equally
distinguished, being the two United States Senators, Bald
win and Jackson, and John Milledge, the Governor of the

State. A written agreement was reached by the Commis
sioners at Washington on April 24, 1802.27 It provided
that it should become effective if ratified by Georgia within
six months, and if not disapproved by Congress within the
same period. It was ratified by Georgia and not disapproved
by Congress, and consequently became operative six months
from April 24, 1802. From and after that date, all the
claims of Georgia in and to the lands covered by the grants
of January 7, 1795, became vested in the United States.

Briefly, the compromise between the United States and
Georgia fixed the latter's western boundary as it now stands.
The United States agreed to extinguish, as soon as possible,
the Indian title to all lands within Georgia's boundaries as

so fixed, and further to admit the ceded territory into the
Union as a slave State as soon as its inhabitants numbered
sixty thousand. From the sale of the lands ceded, the United
States agreed to pay Georgia one million two hundred and
fifty thousand dollars. Lastly, the United States agreed to
set aside, in the ceded territory, five million acres to satisfy
claimants to any part of the land other than claimants whose
rights were expressly confirmed by the agreement, being
persons who were actual settlers in the region ceded prior
to Oct. 27, 1795. In return for these concessions, Georgia
relinquished her claims in these lands to the United States.
The five million acres to be reserved by the United States

under the terms of the foregoing agreement with Georgia,
were not reserved with any special intention of satisfying
therefrom the claimants under the Act of 1795. Needless
to say, however, as soon as the terms of that agreement be
came public, a determined effort was made by many of such
claimants to utilize the reserved lands for that purpose. On

" For the text of this agreement see American State Papers,
Public Lands, Vol. 1, Page 125.
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February 16, 1803, the Federal Commissioneis submitted
a report of their proceedings to the House of Representa
tives.28 In this report they recited the facts already quoted,
with respect to the interest of the legislators, voting for the
Act of 1795, in its passage. They also attached to the report
offers of compromise from "a great majority" of the claim
ants under the Act of 1795. These offers called for an ex

penditure of eight million five hundred thousand dollars, to
be paid from the net proceeds of the sale of the reserved five
million acres. As to the contentions of these claimants and
the offers of compromise, the Commissioners stated:

"The Commissioners think those propositions inad
missible, and without pretending to affirm that the
State of Georgia was competent to make the decision,
they feel no hesitation in declaring their opinion, that,
under all the circumstances which may affect the case,
as they have come within their knowledge, and as here
in stated, the title of the claimants cannot be sup

ported." 29

This, however, was immediately followed by a sentence
destined to raise a storm. Said the Commissioners :

"But they, nevertheless, believe that the interest of
the United States, the tranquillity of those who may
hereafter inhabit that territory, and the various equit
able considerations which may be urged in favor of
most of the present claimants, renders it expedient to
enter into a compromise on reasonable terms."

The Commissioners followed this recommendation by a

proposed compromise, calling for the expenditure of five
millions of dollars, to be paid out of the proceeds of the
sale of the reserved five million acres.

On March 3, 1803, Congress passed an Act, providing
for the sale of the lands ceded to it by Georgia; 30 and this
Act authorized the officials who had negotiated the agree
ment with Georgia, to receive offers of compromise from

See American State Papers, Public Lands, Vol. 1, Page 132.
American State Papers, Public Lands, Vol. 1, Page 134.
2 Statutes at Large, 229.
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persons claiming under "any Act, or pretended Act, of the
State of Georgia", and report their opinion thereon to Con

gress at their next session. So far, the claimants appeared
to be making progress, but a lion stood in their path. At
the head of the House Majority there was found that bril
liant and eccentric Virginian, John Randolph. He had been
a visitor in Georgia at the time the State was seething with
indignation against the Yazoo speculators, and the fire of

Georgia's citizens had communicated itself to his breast,
whence it was never to depart. To the end of his life, the
words "Yazoo man" constituted his bitterest phrase of con

tempt. If Randolph needed any additional stimulus to
whet his opposition to the proposed compromise, and every
thing points to the fact that he did not, it could be found in
the fact that he heartily disliked Madison, and that he sus

pected that Jefferson had selected him as his successor. It
was Randolph's determination to thwart this design and
substitute Monroe for Madison as Jefferson's successor.

Consequently, on February 18, 1904, Randolph offered
resolutions, excluding any claimant under the grants of 1795
from any share in the proceeds of the sale of the five million
acres. This, of course, was directly in the teeth of Madison
and Gallatin's recommendations. Nevertheless, the Com
mittee on Claims of the House reported favorably a resolu
tion providing for the appointment of Commissioners to re

ceive offers of compromise. Thereupon, on January 29,
1805, Randolph delivered a powerful philippic. It is safe to
say that this speech, and its companion of two days later,
are practically unequalled in our annals for pitiless invec
tive and pungent and scorching phrase. He opened by
saying that experience had shown that the subject was one

"which pollution had sanctified." He termed the Act of
1795 "one of stupendous villainy", which had attempted to
rob "under the forms and semblance of law, unborn millions
of their birthright and inheritance, and to convey to a band
of unprincipled and flagitious men a territory more exten
sive and * * * more fertile than any State of this Union."
He held Gideon Granger, the PostmasterGeneral,whohadap
peared on the floor as a lobbyist for the New England Com-
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pany, up to public opprobrium as a speculator whose "gi
gantic grasp embraces with one hand the shores of Lake

Erie, and stretches with the other to the Bay of Mobile."
He continued: "Millions of acres are easily digested by
such stomachs. Goaded by avarice, they buy only to sell,
and sell only to buy. The retail trade of fraud and im

posture yields too small and slow a profit to gratify their
cupidity. They buy and sell corruption in the gross, and a

few millions, more or less, is hardly felt in the account."
And he ended by stating : "If Congress shall determine to
sanction this fraud upon the public, I trust in God that we
shall hear no more of the crimes and follies of the former
Administration. * * * I should disdain to prate about the
petty larcenies of our predecessors after giving my sanction
to this atrocious public robbery."
His speech of two days later is even more bitter and pow

erful. Speaking of the "equity" discovered by the Com
mittee on Claims in the "pretensions of the petitioners", he
recalled the "rigor" of that Committee that "had passed
into a proverb" and "more than once caused the justice of
this House to be questioned." 31 Then follows this vitriolic
passage :

"Sir, when the war-worn soldier of the Revolution,
or the desolate widow and famished off-spring of him
who sealed your independence with its blood, ask at
the door of that Committee for bread, they receive the
Statute of Limitations. On such occasions, you hear of
no equity in the case. Their claims have not the stamp
and seal of iniquity upon them. Summum jus is the
measure dealt out to them. The equity of the Com
mittee is reserved for those claims which are branded
with iniquity and stamped with infamy. This reminds
me of the story of a poor, distressed female in London,
applying for admittance to the Magdalen Charity. Be
ing asked who she was, her wretched tale was told in a

few words. 'I am poor, innocent and friendless.' 'Un-

81 For a glowing account of this debate, see Senator Bruce's ad
mirable "Life of Randolph", Vol 1, Pages 185, et seq.
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happy girl!' replied the Director; 'your case does not

come within the purview of this institution. Innocence

has no admission here ; this is a place for the reception
of prostitutes ; you must go and qualify yourself before
you can partake of our relief.' With equal discretion,
the Directors of the Committee on Claims suffer noth

ing to find support in their asylum but what is tainted
with corruption and stamped with fraud. Give it these

properties and they will give it 'equity'."

All Randolph's brilliance, however, could not carry the

day. The House repudiated his leadership, and by a vote

of 63 to 58 decided to proceed with the bill. But though de

feated, Randolph managed to delay the bill and Congress
adjourned without final action thereon. Thus, for the time

being, he was successful on the main issue ; and he continued
so to be until he failed to secure a seat in the Thirteenth

Congress. He had, however, denounced an administration
measure and a measure, moreover, sponsored by the two
most powerful members of the President's Cabinet. He had

mercilessly lashed Jefferson's Postmaster General. He had
failed to secure the support of a majority of the House, and
it was evident that his reign as its leader was drawing to a

close. To Randolph's course on this occasion, however,
there must be paid not only the tribute owing to genius, but
also the admiration due to a brave and lofty spirit that
scorned to compromise what it believed to be a moral prin
ciple.

While the pleas of the Yazoo claimants were thus drag
ging T;heir weary course through the Halls of Congress, re
lief was sought by them in another quarter. In the United
States Circuit Court for Massachusetts, Robert Fletcher, in
18 , sued John Peck for three thousand dollars for
breach of covenant of title, on the ground that Peck had
sold him, for that sum, fifteen thousand acres of the land

granted under the Act of January 7, 1795, to the Georgia
Company, and that the title thereto was invalid. The dec-
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laration contained four counts, and had been carefully
framed to raise all of the controverted questions per

taining to the validity of the Yazoo grants. The first breach
of title relied upon was that the Georgia Legislature had,
on January 7, 1795, no authority to sell the lands in issue.
The second alleged breach raised the fraudulent practices
that procured the grant to the Georgia Company. The

third breach which was set out was based on the Rescinding
Act of the Georgia Legislature, while the fourth and last

alleged breach consisted in a denial of Georgia's title on

January 7, 1795, and an assertion that on that date the title
to the lands then attempted to be granted by Georgia was

in the United States of America. To the first three of these

counts the defendant filed pleas whose sufficiency the plain
tiff challenged by demurrer. To the fourth count, a plea
was likewise filed, and on this count there was a special
verdict of a jury, reciting all the various historical facts

relating to the complicated Georgia boundary, and ending
with the illuminating statement:�"But whether, upon the
whole matter, the State of Georgia, at the time of passing
the Act aforesaid, entitled as aforesaid, as mentioned by the
plaintiff, in his assignment of the breach in the fourth count
of his declaration, was seized in fee simple of all the terri
tories and tenements aforesaid, and of all the soil thereof,
subject only to the extinguishment of the Indian title to

part thereof, the jury are ignorant and pray the advisement
of the Court thereon."

The Trial Court overruled the plaintiff's demurrers to the
first three pleas of the defendant, and on the special verdict
found also in his favor. Judgment was accordingly ren

dered against the plaintiff, who, thereupon, sued out a writ

of error to the Supreme Court. The cause was twice argued
at the bar of that tribunal, once at the February Term 1809

by Luther Martin for the plaintiff in error, and John Quincy
Adams and Robert Goodloe Harper for the appellee, and

again at the February Term 1810 by the same counsel ex

cept that Story was substituted for Adams, who, in the
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meantime, had been appointed Minister to Russia.32 As
the summary of the argument of counsel, which precedes
the opinion of the Court in 6 Cranch, is prefaced, so far as
the defendant in error is concerned, simply by the state
ment : "Argument for the defendant in error", it is not pos
sible to tell whether it refers to the first or the second time
the cause was heard. In all probability, however, it refers
to the re-argument. In any event, Martin's argument has
properly been characterized as "perfunctory." He entirely
failed to assert the validity of the Rescinding Act, and relied
almost entirely on the contention that the lands granted by
Georgia belonged not to it, but to the United States of
America. On the part of the defendant in error, the Con
stitutional point was squarely and ably presented, as indi
cated by the following summary made by the reporter :

"The legislature of Georgia could not revoke a grant
once executed. It had no right to declare the law void ;
that is the exercise of a judicial, not a legislative func
tion. It is the province of a judiciary to say what the
law is, or what it was. The legislature can only say
what it shall be.

The legislature was forbidden by the constitution of
the United States to pass any law impairing the obli
gation of contract. A grant is a contract executed, and
it creates also an implied executory contract, which is,
that the grantee shall continue to enjoy the thing
granted according to the terms of the grant."

Another big question in the case ignored by Martin, name
ly whether the corrupt practices employed in the passage
of the Act of January 7, 1795, vitiated the grant, was thus
presented by defendant in error's counsel:

"The validity of a law cannot be questioned because
undue influence may have been used in obtaining it.
However improper it may be, and however severely

82 Adams was not satisfied with his argument. See Memoirs of

John Quincy Adams, Vol. 1, Page 543. He there says: "I argued
the cause of Fletcher vs. Peck on the part of the latter, and occupied
the whole day, from eleven o'clock until past four in the afternoon
* * * In point of effect I was apparently not successful, and in my

exposition dull and tedious beyond all endurance."
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the offenders may be punished, if guilty of bribery, yet
the grossest corruption will not authorize a judicial
tribunal to disregard the law.
This would open a source of litigation which could

never be closed. The law would be differently decided

by different juries; innumerable perjuries would be

committed, and inconceivable confusion would ensue."

With respect to the one important point stressed by Mar
tin, namely that the lands covered by the Act of January 7,
1795, belonged not to Georgia but to the United States, coun
sel for Peck responded that the United States of America 33

had no public domain under the old Articles of Confedera

tion, except as ceded to them by the various States, and
that the Treaty of Paris confirmed the boundaries of the
States and granted no territory to the United States as sepa
rate from its constituent parts.
On March 11, 1809, Marshall handed down an opinion, re

versing the action of the Trial Court in overruling the

plaintiff's demurrer to the first plea. The ground of the
reversal was highly technical and was to the effect that the
defendant had not really denied the plaintiff's allegation
that the legislature of Georgia had no authority to pass the
Act of January 7, 1795, under which the original convey
ance was made. In his memoirs, John Quincy Adams throws
some very interesting, and otherwise unreported, side-lights
on what occurred on that occasion. His diary for March 7,
1809, reads:

"In the case of Fletcher vs. Peck, also he (Marshall)
mentioned to Mr. Cranch, and Judge Livingston had
done the same to me on Saturday night at the ball, the
reluctance of the Court to decide the case at all, as it
appears manifestly made up for the purpose of getting
the Court's judgment upon all points."

And for March 11th :

"This morning the Chief Justice read a written opin-
33 It should be recalled that Article I of the Articles of Confedera

tion provided: "The stile of this confederacy shall be 'The United
States of America' ". They also refer to the various constituents of
the confederacy as States.
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ion in the case of Fletcher vs. Peck. The judgment in
the Circuit Court is reversed for a defect in the plead
ings. With regard to the merits of the case, the Chief
Justice added verbally, that circumstanced as the Court
are, only five judges attending, there were difficulties
that would have prevented them from giving an opinion
this term had the pleadings been correct, and the Court
more readily forebore giving it, as from the complexion
of the pleadings they could not but see that at the time
the covenants were made, the parties had notice of the
acts covenanted against ; that this was not to be taken
as part of the Court's opinion, but as a motive why
they thought proper not to give one at this time. I
then enquired whether the Court had formed an opin
ion upon the issue made up by the special verdict, to
which he answered that on that and the right of the
legislature to sell, had the opinion of the Court been
against the defendant they would have given it."

A postponement, however, for any considerable time of
the decision of the weighty questions involved in the cause

reversed by the Court on somewhat metaphysical grounds
was not destined to occur.3* By agreement of counsel, the
pleadings were amended so as to avoid the Court's criti

cism, and the cause was, as already noted, re-argued. There

after, on March 16, 1810, the decision of the Court, affirm
ing the Court below, was announced through the instru
mentality of one of Marshall's most masterly and compelling
opinions. The Chief Justice took up, seriatim, the four

questions raised by the pleadings, and decided each against
the plaintiff. He first briefly found that the Georgia legis-

s* It is characteristic of a certain school of history that notwith

standing the fact that Marshall's first opinion in Fletcher vs. Peck
shows the desire of the Court to avoid going to the heart of the con

troversy, we should be assured "while Eandolph proposed that Con

gress should lend its authority to a declaration that a State could
annul contracts which it had entered into, in another part of the
Capitol, John Marshall and his Federalist colleagues on the Supreme
Court were eagerly awaiting the opportunity to declare that under
the Constitution of the United States no State could pass any law

impairing the obligation of contracts." Channing, Jeffersonian
System, (American Nation Series), Page 132.
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lature, in passing the Act of January 7, 1795, had not trans
gressed the constitution of that State. He then brought his
remarkable powers of reasoning and clear statement to bear
on the proposition that that act was a nullity because of
fraud exercised in securing its passage. No logical escape
can be found from the passage :

"That corruption should find its way into the govern
ments of our infant republics, and contaminate the very
source of legislation, or that impure motives should
contribute to the passage of a law, or the formation of
a legislative contract, are circumstances most deeply to
be deplored. How far a court of justice would, in any
case, be competent, on proceedings instituted by the
state itself, to vacate a contract thus formed, and to
annul rights acquired, under that contract, by third per
sons having no notice of the improper means by which
it was obtained, is a question which the court would
approach with much circumspection. It may well be
doubted how far the validity of a law depends upon
the motives of its framers, and how far the particular
inducements, operating on members of the supreme
sovereign power of a state, to the formation of a con

tract by that power, are examinable in a court of jus
tice. If the principle be conceded, that an act of the
supreme sovereign power might be declared null by
the court, in consequence of the means which procured
it, still would there be much difficulty in saying to what
extent those means must be applied to produce this
effect. Must it be direct corruption, or would interest
or undue influence of any kind be sufficient? Must the
vitiating cause operate on a majority, or on what num
ber of the members? Would the act be null, whatever
might be the wish of the nation, or would its obligation
or nullity depend upon the public sentiment?

If themajority of the legislature be corrupted, it may
well be doubted, whether it be within the province of
the judiciary to control their conduct, and, if less than
a majority act from impure motives, the principle by
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which judicial interference would be regulated, is not

clearly discerned."

But, Marshall pointed out, regardless of these considera
tions, in the cause at bar only private individuals were con

cerned. The State of Georgia was not there seeking the
annulment of the contract. Under these circumstances, he
observed :

"This solemn question cannot be brought thus collat
erally and incidentally before the court. It would be
indecent in the extreme, upon a private contract be
tween two individuals, to enter into an inquiry respect
ing the corruption of the sovereign power of a state.
If the title be plainly deduced from a legislative act,
which the legislature might constitutionally pass, if the
act be clothed with all the requisite forms of a law, a
court, sitting as a court of law, cannot sustain a suit
brought by one individual against another founded on

the allegation that the act is a nullity, in consequence of
the impure motives which influenced certain members
of the legislature which passed the law."

Having thus disposed of this perplexing question, the
Chief Justice even more brilliantly attacked the yet more
important problem raised by the third count, namely, that
the grant made by the Act of January 7, 1795, had been

repealed by the subsequent legislation of February 15, 1796.
Conscious, as it were, of the momentous issue involved, and
the great principle of constitutional limitation about to be

enunciated, he began by remarking:
"The importance and the difficulty of the questions

presented by these pleadings, are deeply felt by the
Court."

Soon, however, after noting that the parties before the
court were innocent purchasers, without any knowledge of
the original fraudulent transaction, the Chief Justice
launched thought provoking sentences:

"Is the power of the legislature competent to the
annihilation of such title, and to a resumption of the

property thus held?
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"The principle asserted is, that one legislature is

competent to repeal any act which a former legislature
was competent to pass; and that one legislature can

not abridge the powers of a succeeding legislature.
"The correctness of this principle, so far as respects

general legislation, can never be controverted. But,
if an act be done under a law, a succeeding legislature
cannot undo it. The past cannot be recalled by the most
absolute power. Conveyances have been made; those
conveyances have vested legal estates, and, if those
estates may be seized by the sovereign authority, still,
that they originally vested is a fact, and cannot cease
to be a fact.

"When, then, a law is in its nature a contract, when
absolute rights have vested under that contract; a

repeal of the law cannot divest those rights; and the
act of annulling them, if legitimate, is rendered so by
a power applicable to the case of every individual in
the community.
"It may well be doubted whether the nature of so

ciety and of government does not prescribe some limits
to the legislative power; and, if any be prescribed,
where are they to be found, if the property of an in

dividual, fairly and honestly acquired, may be seized
without compensation?
"To the legislature all legislative power is granted;

but the question, whether the act of transferring the

property of an individual to the public, be in the nature
of the legislative power, is well worthy of serious re

flection.

"It is the peculiar province of the legislature to pre
scribe general rules for the government of society ; the

application of those rules to individuals in society
would seem to be the duty of other departments. How far
the power of giving the law may involve every other power,
in cases where the constitution is silent, never has been,
and perhaps never can be, definitely stated."
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From all this he concluded:

"The validity of this Rescinding Act, then, might
well be doubted, were Georgia a single sovereign
power."

Everything, however, up to this point, that had been said
by Marshall as to the invalidity of the Rescinding Act was,
in all probability, mere camouflage, designed to give moral
sanction to the sound Constitutional principle about to be
announced, and perhaps to minimize the inevitable unpopu
larity of the opinion. That Constitutional principle was to
rest on no such frail legal basis as the sentences just quoted,
but on the solid rock of the express words of the Constitu
tion. Marshall, it is safe to assume, knew that the legis
lative limitations suggested by him, as perhaps prevailing
even in the absence of Constitutional inhibition, were with
out legal precedent.35 Morally, however, his position
seemed unassailable, and so added to the persuasiveness of
what was to follow.

"Georgia", continued the Chief Justice, "cannot be
viewed as a single sovereign power, on whose legisla
ture no other restrictions are imposed than may be

86 Indeed much of Marshall's opinion up to the point where he com

mences to discuss the Constitutional question can hardly bear close

analysis, convincing as it may seem at first reading. Why reproach
the State of Georgia for not filing a bill in equity to cancel the cor

rupt grants, when his opinion clearly holds that even had it done so,

the Courts could not have gone behind the Act of January 7, 1795,
and prosecuted an inquiry into the fraudulent practices that brought
about its passage? Why so much talk about innocent purchasers
when, in reality, the opinion holds, when analyzed, that even the title
of the original companies was good because only the Courts could
hold it invalid and they were precluded from inquiring into the alleged
corruption of the legislature? In refusing to permit Courts to in

quire into legislative motives, Marshall's position is wholly sound,
both from a legal and a practical standpoint, but one cannot escape
the conclusion that his opinion would be greatly strengthened, so far
as the legal mind is concerned, had he omitted all references to bills
in equity, innocent purchasers, etc., thus seemingly holding out prom
ises which other parts of his opinion sweep away. The lay mind,
however, is undoubtedly attracted by such sentences, not perceiving
their hollowness.
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found in its own constitution. She is a part of a large
empire ; she is a member of the American Union ; and
that Union has a constitution the supremacy of which
all acknowledge, and which imposes limits to the legis
latures of the several states, which none claim a right
to pass. The constitution of the United States de
clares that no state shall pass any bill of attainer, ex
post facto law, or law impairing the obligation of
contracts."

Coming at once to the very heart of the case, he rapidly
submitted trenchant inquiries:

"Does the case now under consideration come within
this prohibitory section of the constitution? In con

sidering this very interesting question, we immediately
ask ourselves what is a contract? Is a grant a contract?
"A contract is a compact between two or more par

ties, and is either executory or executed. An executory
contract is one in which a party binds himself to do,
or not to do, a particular thing ; such was the law under
which the conveyance was made by the Governor. A
contract executed is one of which the object* (137*)
of contract is performed; and this, says Blackstone,
differs in nothing from a grant. The contract between

Georgia and the purchasers was executed by the grant.
A contract executed, as well as one which is executory,
contains obligations binding on the parties. A grant,
in its own nature, amounts to an extinguishment of
the right of the grantor, and implies a contract not to
re-assert that right. A party is, therefore, always
estopped by his own grant.
"Since, then, in fact, a grant is a contract executed,

the obligation of which still continues, and since the
constitution uses the general term contract, without
distinguishing between those which are executory and
those which are executed, it must be construed to com

prehend the later as well as the former. A law an

nulling conveyances between individuals, and declar
ing that the grantors should stand seized of their for
mer estates, notwithstanding those grants, would be as
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repugnant to the constitution as a law discharging the
vendors of property from the obligation of executing
their contracts by conveyances. It would be strange if
a contract to convey was secured by the constitution,
while an absolute conveyance remained unprotected.
"If, under a fair construction of the constitution,

grants are comprehended under the term contracts, is
a grant from the state excluded from the operation of
the provision? Is the clause to be considered as in
hibiting the state from impairing the obligation of con
tracts between two individuals, but as excluding from
that inhibition contracts made with itself?
"The words themselves contain no such distinction.

They are general, and are applicable to contracts of

every description. If contracts made with the state
are to be exempted from their operation, the exception
must arise from the character of the contracting party,
not from the words which are employed.
"Whatever respect might have been felt for the state

sovereignties, it is not to be disguised that the framers
of the constitution viewed with some apprehension,*
the violent acts (*138) which might have grown out
of the feelings of the moment; and that the people of
the United States, in adopting that instrument, have
manifested a determination to shield themselves and
their property from the effects of those sudden and
strong passions to which men are exposed. The re

strictions on the legislative power of the states are ob
viously founded in this sentiment ; and the constitution
of the United States contains what may be, deemed a

bill of rights for the people of each state.

"No state shall pass any bill of attainder, ex post fac-
law, or law impairing the obligation of contracts.
"A bill of attainder may affect the life of an individ

ual, or may confiscate his property, or may do both.
"In this form the power of the legislature over the

lives and fortunes of individuals is expressly restrained.
What motive, then, for implying, in words which im
port a general prohibition to impair the obligation of
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contracts, an exception in favor of the right to impair
the obligation of those contracts into which the state

may enter?"

He then clinches his argument by the following passage
of ineluctable logic:

"The state legislatures can pass no ex post facto law.

An ex post facto law is one which renders an act pun
ishable in a manner in which it was not punishable
when it was committed. Such a law may inflict penal
ties on the person, or may inflict pecuniary penalties
which swell the public treasury. The legislature is then

prohibited from passing a law by which a man's estate,
or any part of it, shall be seized for a crime which was

not declared, by some previous law, to render him
liable to that punishment. Why, then, should vio
lence be done to the natural meaning of words for the

purpose of leaving to the legislature the power of seiz

ing, for public use, the estate of an individual in the
form of a law annulling the title by which he holds that
estate? The court can perceive no sufficient grounds
for making this distinction. This rescinding act would
have the effect of an ex post facto law. It forfeits the
estate of Fletcher for a crime not committed by himself,
but by those from whom he purchased. * This cannot
be (*139) effected in the form of an ex post facto law,
or bill of attainder; why, then, is it allowable in the
form of a law annulling the original grant?"

Concluding this head of the case he states :

"It is, then, the unanimous opinion of the court, that,
in this case, the estate having passed into the hands
of a purchaser for a valuable consideration, without no
tice, the state of Georgia was restrained, either by gen
eral principles, which are common to our free institu
tions, or by the particular provisions of the constitu
tion of the United States, from passing a law whereby
the estate of the plaintiff in the premises so purchased
could be constitutionally and legally impaired and ren

dered null and void."

Coming to the point raised by the special verdict, the only
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point that seems to have been stressed by Martin, namely,
that the State of Georgia was not seized of the lands conveyed
under the Act of January 7, 1795, there is apparent a great
decline in the power of the opinion. The reason therefor is
not readily discernible. Later in Harcourt vs. Gaillard 36

the Court was fully to sustain the defendant in error's argu
ment.37 For the present, however, we have only a lengthy
resume of the various public acts bearing on the question
and the timid observation:

"The question, whether the vacant lands within the
United States became a joint property, or belonged to
the separate states, was a momentous question which,
at one time, threatened to shake the American confed

eracy to its foundation. This important and dangerous
contest has been compromised and the compromise is
not now to be disturbed.
"It is the opinion of the court, that the particular

land stated in the declaration appears, from this special
verdict, to lie within the state of Georgia, and that the
state of Georgia had power to grant it."

Marshall's opinion was unanimously concurred in except
that Justice Johnson, in a separate opinion, held the Re

scinding Act invalid, not by fact of the Constitutional pro-

80 12 Wheaton, 524, 6 L. Ed. 716.
" It is there said, speaking of the United States under the Confed-

aration: "There was no territory within the United States that was
claimed in any other right than that of some one of the Confederated
States; therefore, there could be no acquisiton of territory made by
the United States district from, or independent of some one of the
States." This opinion will not be found in the official edition.

38 On this head of the controversy, Marshall wrote, in the two

concluding paragraphs of his opinion:
"Some difficulty was produced by the language of the covenant, and

of the pleadings. It was doubted whether a state can be seized in
fee of lands, subject to the Indian title and whether a decision that
they were seized in fee, might not be construed to amount to a de
cision that their grantee might maintain an ejectment for them, not
withstanding that title.
"The majority of the court is of the opinion that the nature of

the Indian title, which is certainly to be respected * by all courts, until
it can be legitimately extinguished, is not such as to be absolutely
repugnant to seizing in fee on the part of the state. (*143)."
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vision against impairing the obligation of contracts, but "on
the reason and nature of things." He dissented from the

holding of the Court that Georgia was seized, on January
7, 1795, of the fee title to the lands in question, stating that,
in his judgment, the title thereto was at that time in the
Indian Tribes.38 He fully sustained Marshall's views as

to the impossibility of inquiring into the motives of the

legislature.
With respect to the Constitutional provision against im

pairing the obligation of contracts, Johnson was unable to
extricate himself from metaphysical abstractions.

"The difficulty in my mind", he wrote, "was whether
the words 'acts impairing the obligation of contracts'
can be construed to have the same force and effect as
must have been given to the words 'obligation and effect
of contracts.' "

Amplifying the same idea, he continued :

"There can be no solid objection to adopting the tech
nical definition of the word 'contract,' given by Black-
stone. The etymology, the classical signification, and
the civil law idea of the word, will all support it. But
the difficulty arises on the word 'obligation,' * which
certainly imports an existing (*145) moral or physical
necessity. Now a grant or conveyance by no means

necessarily implies the continuance of an obligation
beyond the moment of executing it. It is most gen
erally but the consummation of a contract, is functus
officio the moment it is executed, and continues after
wards to be nothing more than the evidence that a cer

tain act was done." 39

Johnson's mind, however, while confused by abstractions,
did see dangers in Marshall's opinion which may not have
been entirely apparent to the Chief Justice. He pointed
out:

"The states and the United States are continually

89 To realize the difference between a metaphysical and a practical
mind, compare the vigorous sentences in which Marshall disposes of
this objection.
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legislating on the subject of contracts, prescribing the
mode of authentication, the time within which suits
shall be prosecuted for them, in many cases affecting
existing contracts by the laws which they pass, and de

claring them to cease or lose their effect for want of

compliance, in the parties, with such statutory pro
visions. All these acts appear to be within the most
correct limits of legislative powers, and most beneficial
ly exercised, and certainly could not have been intended
to be affected by this constitutional provision; yet
where to draw the line, or how to define or limit the
words, 'obligation of contracts,' will be found a subject
of extreme difficulty.
"To give it the general effect of a restriction of the

state powers in favor of private rights, is certainly go

ing very far beyond the obvious and necessary import
of the words, and would operate to restrict the states
in the exercise of that right which every community
must exercise, of possessing itself of the property of the
individual, when necessary for public uses; a right
which a magnanimous and just government will never
exercise without amply indemnifying the individual,
and which perhaps amounts to nothing more than a

power to oblige him to sell and convey, when the pub
lic necessities require it."

It is only because not merely the difficulties adverted to

by Justice Johnson, but many others kindred to them have
been surmounted by subsequent decisions of the Supreme
Court, that the doctrine of Fletcher vs. Peck has been a

beneficient influence in our national life. It should not be
forgotten that it may be because other hands wrote the

opinions in Charles River Bridge vs. Warren Bridge,
and the License Cases, that the memory of Marshall is so

deeply enshrined in the veneration of the American people.
The concluding paragraph of Justice Johnson's opinion

contained a bombshell :

"I have been unwilling," he declared, "to proceed to
the decision of this cause at all."
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As reason for this somewhat astonishing statement, he
assigns :

"It appears to me to be strong evidence, upon the
face of it, of being a mere feigned case. It is our duty
to decide on the rights, but not on the speculations of
parties. My confidence, however, in the respectable
gentlemen who have been engaged for the parties, has
induced me to abandon my scruples, in the belief that
they would never consent to impose a mere feigned
case upon this court." 40

In view of this observation of Justice Johnson and of the
general impression, as reflected in Senator Beveridge's
"Life of Marshall", that the case was palpably a feigned
one, some inquiry must be made into this phase of the case,
although such inquiry must necessarily be unsatisfactory.
The strongest proof that the case was a feigned one lies in
the pleadings ; the fact that they are so carefully drawn so
as to embrace every issue involved in the Yazoo controversy.
If, however, an actual dispute existed, it would not have
been improper, and would have been good judgment, for
counsel for the respective parties to have so cast their plead
ings and to have done so by agreement. After all, the only
issues involved were questions of law. An additional strong
piece of evidence pointing to a feigned cause is the fact that

40 Senator Beveridge, in his memorable and monumental work on

Marshall, assumes that Marshall and all his associates knew the
cause to be feigned, and severely criticises this statement of Justice
Johnson, saying:
"One cannot patiently read these words * * * The conclusion

seems inescapable that had not Jefferson, who placed Johnson on the
Supreme Bench, and Jefferson's Secretary of State and political legatee, James Madison, ardently desired the disposition which Mar
shall made of the case, Justice Johnson would have placed on record
a stronger statement of the nature of this litigation."
It is unfortunate that so splendid a work should be so often marredby the author's antipathy to Jefferson and his inability to resist anyopportunity to take a fling at his pet aversion. It is, moreover, alsoto be regretted that so frequently where, as in this instance, there

!TJ1 ! %ulgilteSt t0 substantia*e his statements, he shouldstrive to fill the void by accentuating a dogmatism that is usuallymore than sufficient. y
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Adams in his diary does not enter any denial of Justice
Livingston's remark to him at Madison's inaugural ball,
that the Court was inclined to think the case not to be
genuine. Against this, however, must be set Adams' high
character and the fact that he would be most unlikely to

countenance such an imposture. Martin's perfunctory argu
ment can be explained by the fact that his powers were just
beginning to decline and his habits of intemperance com

mencing to tell. Even more than Adams he would have
spurned unprofessional conduct.

Marshall's oral remarks, heretofore quoted, as having
been made at the time of the rendition of the first opinion,
show that he doubted the authenticity of the dispute. Sen
ator Beveridge takes it for granted that Marshall knew the
case to be a sham, but nevertheless was statesman enough
to seize upon the opportunity to deliver an opinion that
would restrain the state legislatures and would proclaim
the security of property rights and check the followers of
Jefferson. He indicates that the fact that the title of Mar
shall's brother to part of Lord Fairfax' estate had been
questioned had its influence in prompting such a course.

The writer is frank to confess that he regrets an attempt
to exalt Marshall as a statesman at a sacrifice, to some ex

tent at least, of his integrity as a judge. In this instance
it seems particularly unwarranted, for had Marshall been
deserving of his biographer's encomiums bestowed in con

nection with this case, he would never have first reversed
the cause on what was not only a technical but rather
strained point of pleading. It may be that the Court satis
fied itself, through investigation, that the proceedings were

not feigned. It may be that its suspicions were lulled by
the eminent counsel in the cause. In any event, there is no

reason for doubting the sincerity of Justice Johnson's dec
larations, and even less for believing that Marshall delib
erately rendered one of his most cogent opinions in a case

that he knew to be a sham.

There is one further inquiry that should be pursued in
connection with Marshall's opinion, namely, was he correct,
in view of our present knowledge of the proceedings of the
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Constitutional Convention? In this connection it must be
recalled that our facilities to decide this question are far

superior to those enjoyed by Marshall in 1810, when Fletcher
vs. Peck was decided. The proceedings of the Convention
were secret and its Journal was not published until 1819.41
Madison's notes were not published until after his death,
which occurred in 1836, and the notes of Rufus King and
McHenry were not available until recent times.
On August 28th, the Constitutional Convention had under

consideration Article XIII of the printed copy of the Con
stitution, as reported by the Committee on Detail. Said
article, as reported, then read :

"No State, without the consent of the legislature of
the United States, shall emit bills of credit, or make
anything but specie a tender in payment of debts;
nor lay imposts or duties on imports; nor keep troops
or ships of war in time of peace; nor enter into any
agreement or compact with another State, or with any
foreign power; nor engage in any war, unless it shall
be actually invaded by enemies, or the danger of delay
be so imminent, as not to admit of delay, until the
legislature of the United States can be consulted."

The Convention had just stricken from this clause the
provision permitting a State to emit bills of credit without
the consent of Congress, and had made the prohibition ab
solute, when Rufus King, of Massachusetts, according to
Madison's notes, "moved to add, in the words used in the
Ordinance of Congress establishing new States, a prohibi
tion on the States to interfere in private contracts." The
Ordinance referred to was, of course, the celebrated Ordi
nance of 1787, establishing the Northwest Territory.42 It
" Farrand's Eecords op the Federal Convention", Page XVI.

�

" Senator Beveridge, Marshall Vol. Ill, Page 557, mistakes King'sreference to the Ordinance and new States, as meaning that Kingdesired to have such a prohibition laid on new States only. AlthoughKing s motion is inadequately reported by Madison, his meaningclearly seems to be that he desired the Federal Constitution to havethe same provision on this subject that Congress, acting under theArticles of Confederation, had already placed on the Northwest Territory. This is Farrand's view. See Farrand's; "Making op theConstitution." b OF THE
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provided as to contracts:

"And in the just preservation of rights and property,
it is understood and declared, that no law ought ever
to be made or have force in the said territory, that

shall, in any manner whatever, interfere with or af

fect private contracts, or engagements, bona fide, and
without fraud previously formed."

Mr. King's motion was opposed by Gouverneur Morris as

"going too far." Foreshadowing Justice Johnson's difficul

ties, he pointed out that "there are a thousand laws relating
to bringing actions�limitations of actions, which affect con
tracts." Mason of Virginia spoke to the same effect but the

proposed amendment was supported by Madison and by
James Wilson of Pennsylvania. Wilson remarked that the

answer to Mason's objections was to be found in the fact

that only "retrospective interferences" were to be prohib
ited. Seizing, apparently, on the word "retrospective" used
by Wilson, Rutledge of South Carolina moved as a substi
tute for King's motion that the States should not "pass bills
of attainder nor retrospective laws."43 Rutledge's motion

was adopted, with only Maryland, Connecticut and Virginia
voting in the negative. Georgia voted in favor of the mo

tion.

So the matter stood until the report of the Committee on

Revision and Style. This Committee had been selected by
ballot on September 8th, and consisted of Dr. Johnson, Mor
ris, King, Madison and Hamilton. Although Johnson was

the Chairman, the actual work was done by Morris.44 It

48 Farrand notes that the Journal uses the words "ex post facto
laws" instead of retrospective laws, and he believes the Journal to be
correct. Farrand's Records of the Federal Constitution, Page 440,
Note 19. He himself points out, however, in his Introduction, Page
XVII, that the Journal is unreliable and it would seem that in this

case, in view of Wilson's use of the word "retrospective" and the

subsequent acquiescence in King's general idea that Madison rather
than the Journal is correct. An ex post facto law would mean a law
of a criminal nature, which, of course, would not bear out King's
idea.

44 See Madison's Letter to Sparks, Farrand, Vol. Ill, Page 499 ;
Morris' Letter to Pickering, lb. Page 419.
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would seem, however, that in one particular at least King,
the maker of the original motion with respect to the impair
ment of contracts, was influential for the draft of the Con
stitution, as reported by the Committee, contained a pro
vision "prohibiting the states from passing bills of attain
der, ex post facto laws" and "laws altering or impairing the
obligation of contracts." To Morris, according to Madison,
is due the merit that he "added to the brilliancy of his
genius, what is too rare, a candid surrender of his opinions,
when the lights of discussion satisfied him that they had
been too hastily formed," and his conduct on this occasion,
in view of his previous opposition to King's suggestion,
bears out Madison's statement. The Convention, it seems,
either thought that the Committee had not transcended its
powers or approved its action, for, although it struck from
the provision, for some unknown reason, the word "alter
ing",45 it permitted the remainder to stand and with this
action of the Convention, taken on September 14th, the
contract provision of the Federal Constitution, as construed
by Marshall in Fletcher vs. Peck, took final shape. It later
refused to insert the word "previous" before obligation.46
From this it would seem that Marshall's application of

the constitutional inhibition is open only to the objection
that King's original motion contemplated the preservation
of private contracts, and asked for no limitation on the di
vesting of a legislative grant. The strongest part, however,
of Marshall's opinion disposes of this very objection and
whether within the express contemplation of the members
of the Constitutional Convention or not, Marshall's reason
ing that even a State should be concluded by the Constitu
tional prohibition from impairing its contract, is salutary
and necessary to the efficacy of the inhibition. In any event,
we must reckon with the words of Gouverneur Morris in

" Farrand, page 610.
48 Farrand, page 636.
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his letter to Pickering already mentioned. Although assert
ing that the Constitution "was written by the fingers which
write this letter," he also pointed out: "But, my dear Sir,
what can a history of the Constitution avail towards inter

preting its provisions? This must be done by comparing
the plain import of the words with the general tenor and ob
ject of the instrument.47

There remains only to consider the effect of Marshall's
decision on the status of the Yazoo claimants. Strange to
relate it had none. Marshall had, in reality, held that the
grants of January 7, 1795, were unassailable, even so far
as the original grantees were concerned, and had further
distinctly held, although timidly, that on that date Georgia
possessed the fee title to the lands covered thereby. By
virtue of the Georgia cession of April 24, 1802, the lands
embraced in these grants were either actually or theoret
ically in the possession either of the United States or private
citizens, its grantees. Why some suit was not instituted by
one of the claimants to recover possession of the premises
held by him under the Yazoo Act is certainly not plain. As
between individuals, such an action could have been main
tained without difficulty and a decision adverse to the claim
ant, holding under a patent from the United States, would
have been inevitable and would necessarily have forced the
hand of Congress. Even as to land apparently held by the
United States, such a suit could have been maintained had
any claimant pursued the bold course afterwards adopted
by the claimants in United States vs. Lee.48 Troup of Geor
gia, painted, in the Federal House of Representatives, a

vivid picture of what might occur when he envisaged the
claimants under the Act of January 7, 1795, taking posses
sion of the unoccupied lands covered thereby, and the United
States ejecting them therefrom by military force, notwith
standing the judgment in Fletcher vs. Peck. He truly re

marked that the decision "must either be acquiesced in or

" Fakeand, page 420.

48 106 U. S. 196.
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resisted by the United States", and, of course, he was in

favor of resistance.

Fortunately for the tranquillity of the government, how
ever, the claimants under the Georgia grants were not

agriculturally inclined. Instead of attempting to take pos
session of their lands, they preferred to look to Congress
for the relief, which Congress still was in no hurry to ex

tend. In January, 1813, however, the subject again came

before the House of Representatives. The Senate had

passed a bill for the payment of the Yazoo claims. It was

vehemently and intemperately opposed by Troup of Georgia.
He likened the judgment in Fletcher vs. Peck to a decree of
the Arch Fiend, and wondered how the judges who pro
nounced it not only still lived, but lived unpunished. The
very foundations of the Republic, he asseverated, had been

shaken, and yet the judges slept tranquilly at home.49 The
majority of the House, however, were unable to take so

serious a view of the situation and by a narrow margin
defeated Troup's motion to reject the Senate bill. Neverthe
less, the session being short and the foes of the bill deter
mined, the Twelfth Congress expired without its enact
ment.

In the Thirteenth Congress, however, matters turned out
differently. The soaring genius of John Randolph could no

longer be enlisted against the proposal. Due to his oppo
sition to the war with Great Britain, the people of his dis
trict for the first and last time faltered in their allegiance
to him, and his name was absent from the roster of Con
gress. It is a singular and high tribute to the powers of
this remarkable man that although for years a majority of
both Senate and House had been in favor of compensating
the Yazoo claimants, no measure effectuating their purpose
could be passed by them until a Congress was elected that
knew him not. Again the Senate quickly passed a bill to
settle the claims ; and this time by a majority of eight, in
spite of all Troup's efforts to the contrary, the House con-

" See Bevebidge's "Life of Marshall," Vol. Ill, pages 597-599,
for an account of Troup's speech.
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curred and the long deferred victory was finally won.50

Under the terms of the Act, five millions of dollars were

made available for the extinguishment of the claims. Com
missioners were appointed for the purpose of adjudicating
the various disputed points in regard to the claims, and, of
course, no claim was to be paid without it being relinquished
to the United States. Instead of the Secretary of State, the
Secretary of the Treasury and the Attorney General desig
nated by the Act, Francis Scott Key, the author of the "Star
Spangled Banner," John Law, and Thomas Swann served as

Commissioners. Three years were consumed in the com

pletion of their task, at the end of which time they reported
to Congress a total expenditure of $4,282,151. 12.51

Thus, prosaically, was written the final chapter of one of
the most exciting and remarkable episodes of our country's
history. Its influence, however, still lives, not only in sun

dry Constitutional provisions generally inserted in the sev

eral State Constitutions and designed to safeguard the pub
lic treasury,52 but also, of course, in the doctrine of the sanc

tity of contracts, established by Fletcher vs. Peck. This
doctrine, when defined and limited by subsequent decisions,
has been a most wholesome influence in American govern
ment.

60 See Act of Congress of March 31, 1814, 3 Statutes at Large, 116
61 Haskins, page 44.

62 As, for example, the provision relative to the title of an Act

clearly expressing its subject-matter. As to this, see the opinion of
Chief Justice Lumpkin in the case of Mayor and Aldermen of Savan
nah vs. State, 4 Ga. 26, 34. In Georgia, the whole affair pro
foundly affected the future public policy of the State, which, except
for the reconstruction period, has since been singularly free from
corruption. Of the work of a subsequent Constitutional Convention,
Toombs remarked that it "had locked the door of the treasury and
thrown away the key."



THE CHARACTERISTIC BENT OF A

LAWYER" IN JEFFERSON
>By WM. JENNINGS PRICE

ry^HERE has been a distinct revival within the last several
years of interest in biographical studies. There has

been an even more pronounced interest displayed in the
studies of the constitutional foundations of our govern
ment, the two peculiarly distinctive architectural pillars,
the seemingly anomalous superstructure and how it has
proven so wholesomely habitable for those within its shelter
and so challenging of awe, if not indeed of entire admiration
from those without. Perhaps nothing could be more aus

picious for our country. Certainly the beginning of this
twentieth century in the flush of a new world era, in which
the United States is playing so large a role, could not be
other than a propitious time for such studies.

Among the studies that constitute the all too meager
storehouse, to which repair can be made by a constantly
increasing number of Americans, young and old, to sup
ply the wants of their patriotic yearning and zeal, are two
recently appearing upon Thomas Jefferson.* They should
appeal to no other class of Americans so alluringly as to
lawyers and law students. Unintentionally, perhaps, they
elicit and impel an appraisement of the contribution of the
law, and the "bent" it gives a man, to the greatness of Jef
ferson.

The publication of The Commonplace Book in 1926
constitutes the first making available to the public gen
erally copies of the manuscript of Jefferson bearing this
title, which reposes in the Congressional Library. Prof.
Chinard prefaces the printed copy of the manuscript with

* The Commonplace Book of Thomas Jefferson, with an intro
duction and notes by Prof. Gilbert Chinard of The Johns Hop
kins University. 403 pages.

The Relation of Thomas Jefferson to American Foreign
Policy, 1783-1793, by Prof. Wm. Kirk Woolery of Bethany.
Both volumes from The Johns Hopkins Press, Baltimore.
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sixty-five pages of a very helpful historical, descriptive and
analytical introduction.

He concludes his comment on the Commonplace Book
with this assertion :

"Such as it is, the Commonplace Book may well be
considered as the most important document available
for the study of the historical and political background
of Jefferson at the time he wrote the Declaration of

Independence."
He eliminates a large number of the summaries, notes

and articles found in Jefferson's manuscript dealing ex

clusively with legal propositions and retains the title of
them only. They illustrate the assiduous labor and pains
taking, with which Jefferson devoted himself to every task
in life, to which he addressed himself. "The matters there

analyzed by Jefferson," says Prof. Chinard, "would be of
interest in studying Jefferson as a lawyer, * * * they
only serve to show with what care and thoroughness Jef
ferson had prepared himself for the bar, and how well
deserved was his reputation in his native state as an out

standing young lawyer." There are copied at length,
however, a considerable number of his notes and sum

maries and at quite full length articles or treatments

by Jefferson on such subjects, among others, as the
doctrine of feoffments; history of the criminal law;
history of property; history of securities; history of priv
ileges ; history of the Common Law ; history of courts ; his

tory of execution against movables and land ; history of the
introduction of the feudal system in England; history of
tenures; history of the alienation of land, voluntary and
involuntary ; history of rules of descent and history of juris
dictions.

No law student, no young lawyer can turn to these pages
and see the very considerable number of cases, which Jef
ferson tediously abstracted, the equally considerable num

ber of institutes and textbooks, which he summarized, and
fail to be comforted in the performance of his own tasks
and to be filled with a still greater admiration for his pro-
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fession, which, as in so many instances in American his
tory, undoubtedly furnished Jefferson with the tools and
the skill by which he most largely attained his undying
fame as a diplomat, as a political philosopher and as a

statesman.

The balance of the book is taken up with historical re
searches, mainly of a political nature; with the discussion
of various theories of government and quotations and sum

maries of learned authorities upon them; with copious
copying of Greek and French and Italian texts in the orig
inal, and with a development of Jefferson's own convictions
as to the theoretical and practical character of government,
that would best serve the American colonies to construct
the great nation, which he, the political seer and prophet
that he was, never permitted himself for a moment to doubt
would rise in unequaled vigor to serve mankind in apply
ing in a well worked out and practical manner essentially
for the first time in history the doctrine of popular sov

ereignty.
Entries were made by Jefferson in the book apparently

at different times throughout his life. "The bulk of the
Commonplace Book," says Chinard, "represents the notes
taken by Jefferson on law, political science, and religion
during his formative years; that there is little doubt that
the first hundred pages or so, containing some 550 entries,
were compiled at a time when Jefferson, either a student
of law or a young lawyer, was primarily interested in ques
tions of legal procedure; that the articles on feudal laws,
the survey of the federative system of government, the ex
tracts from Montesquieu and Beccaria, the history of the
Common Law were written after 1774 and not later than
1776; that the last part of the Commonplace Book was
compiled at a date which cannot be ascertained, but cer
tainly after 1781 for the part referring to Blackstone and
after 1801 for the extracts from Robinson." The last entrybears the date of March 24, 1824, indicating that he made
use of the book until within his very last years.
Two of the most valuable contributions to history that
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the publication of the Commonplace Book makes are those
that serve to dilute the legend that the American system of

government was formulated entirely without precedent, and
to diffuse, if not quite thoroughly to dissipate the idea still

prevailing in some minds that Jefferson was an idealist, a
theorist and a dreamer.

The dilution of the first legend in no way detracts from
the greatness of the Constitution of the United States, nor
from the ability, if not genius, of the great men, who con

structed it, and which will be remembered to have been
characterized by Gladstone as "the most wonderful work
ever struck off at a given time by the brain and purpose
of man." The Declaration of Independence is generally
regarded as a work of genius, and rightfully so, and yet
Jefferson did not attempt ever to conceal his indebtedness
to other great thinkers in conceiving the principles and ideas,
which gave birth to that wonderful document.

While it is true that Jefferson was not a member of the
Constitutional Convention, and was in fact, like his im

mediate predecessor in the Presidency, absent on diplo
matic missions, while the convention was sitting, the de
bates that had filled ten years following his authorship of

the Declaration of Independence, and in which he partici
pated on the platform, in the public press and by contin
uous correspondence, his work as a member of Continental
Congresses, and the great prestige of his personality had

a commanding influence upon the framing of the Constitu
tion.

"Jefferson," says Prof. Chinard, "with the charac
teristic bent of a lawyer interested in precedents, un
dertook a systematic survey of the European nations
which had adopted at some period of their develop
ment the federative system, in order to find 'articles

worthy of attention in constituting an American Con
gress'. He consulted Temple, Stanyan, Guthrie, Mal
let, Voltaire, Vertot, Molesworth, Salmon; he studied
the Union of Utrecht, the governments of the Hel
vetic body, Denmark, Sweden and Poland, and with
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Molesworth came to the conclusion 'all Europe was

beholden to the Northern nations for introducing or

restoring a constitution far excelling all others that

we know in the world.' He drew up a long list of

cases showing conclusively, as he thought, that the
crown of England was never hereditary nor testa

mentary and that, in fact as well as law, the British

kings derived their power from the consent of the

governed. He commended the fact that 'the laws of
Denmark for justice, brevity and perspicuity are ex

cellent', adding from Tacitus a quotation which he
could have taken as his political motto : Corruptissima
republica plurimae leges. He went into every detail
of the convocation of voters and electors, of the con

stitution arid powers of the different assemblies, and
availed himself of all possible information on the sub
ject, with the evident purpose of taking from existing
and tested systems of federative government whatever
feature could be utilized in the 'constituting of an
American Congress.' "

As Prof. Chinard says : "It was Jefferson's favorite con

tention in his later years that the Americans had set up
an entirely new form of government in the days of the
Revolution ; he even took a particular pleasure in proclaim
ing: 'It is our glory that we first put the ball of liberty
into motion and our happiness that, being foremost, we had
no bad examples to follow.' However, the Commonplace
Book bears the evidence that this "new form of govern
ment" was only worked out by the detailed and arduous
labor and study of men, like Jefferson, with the character
istic bent of a lawyer interested in precedents."
At the fairly early age of 25 Jefferson betrayed the very

high estimation he placed upon precedent by voluntarily
gathering together and preserving for the benefit of the
profession of his state, and for posterity the earliest de
cisions of the General Court of Virginia. He continued
these gratuitous labors through at least four years. They
are regarded by the profession today as interesting and
valuable.
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Perhaps, but for his volunteer action in becoming thus
the first Reporter of the Court in Virginia, these decisions
would not have been available permanently either for the
bar of his day or of that of today. Being thus preserved
there was little reason for his reference to them in his

Commonplace Book, except in connection with his discus
sion of principles of the law, which he there discussed.

It seems not to be generally known outside of Virginia
that this volunteer reporting constitutes another evidence
of the quick and farseeing qualities of legal acumen pos
sessed by Jefferson and exhibited even in his early years.

Jefferson, in reporting these decisions takes occasion to

say that while at the bar of the General Court he found
several volumes of manuscript decisions handed down be
tween the years 1730 and 1740 on cases of English law,
and as well as on those peculiar to our own country. As to
the latter, he says:

"On our peculiar laws, their judgments, whether
formed on correct principles of law or not, were of
conclusive authority. As precedents, they established

authoritatively the construction of our own enact

ments, and gave them the shape and meaning, under
which our property has been ever since transmitted,
and is regulated and held to this day. These decisions,
therefore, were worthy of preservation. With this.
impression I undertook to extract from these volumes

every case of domestic character."

Through the following twenty-eight years Jefferson states
that no reports by the judges of their decisions appear to
have been made.

"At the latter date (1768)", he states further, how
ever, "I began to commit to writing some leading
cases of the day * * * and I continued to do so

until the year 1772, when the Revolution dissolved our

courts of justice, and called those attached to them to
far other occupations. These cases I have added to
the former series."
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I have, also, added a Disquisition of my own on the

most remarkable instance of Judicial Legislation, that
has ever occurred in English jurisprudence, or, per

haps, any other. It is that of the adoption of the

whole code of another nation, and its incorporation
into the legitimate system, by usurpation of the Judges
alone, without a particle of legislative will having ever

been called on, or exercised toward its introduction or

confirmation."

This disquisition appears at length in his Commonplace
Book, as a part of his history of the Common Law. In the

Reports it appears as an appendix, dealing with the in

corporation of the Jewish Code as a part of the Common
Law.

The date given by Jefferson for these labors would seem

to indicate an earlier date for at least his history of the
Common Law than the one conjectured by Prof. Chinard
and for his manuscript entries in his Commonplace Book
for such material. These reported cases with Jefferson's
preface and followed by what he calls his "Disquisition"
with a capital are now found bound as part of the first
volume of Virginia Reports, with the name of Jefferson as

the Reporter.
With reference to the impression possessed by some peo

ple even today that Jefferson was an impractical states
man, Prof. Chinard speaks thus plainly :

"It may be said here that in spite of the legend
propagated by his enemies, Jefferson never was a

mere theorist, a dreamer and a rash experimenter. He

may have been amused at the vagaries of the French

philosophers, he may even have indulged in long dis
cussions of abstract theories with some of his friends.
But when it came to what he once called 'the real
business of life', he always manifested a strong dis
trust of untried theories, and showed that he was

an alert and practical politician, in the better sense of
the word."
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A reading of the treatment by Prof. Woolery of "The
Relation of Thomas Jefferson to American Foreign Policy,
1783-1893," impresses one that, perhaps, only secondary
to his great influence upon the domestic or internal policies
of the new government of the United States was that ex
erted and stamped by Jefferson upon the foreign policies of
this new nation of the world.

Here again we find Jefferson a prodigious worker. We
find him patiently searching international law for precedent
and support. We find him carefully testing with the plum
met and square of the lawyer all new problems, which in
multiform presented themselves in his insistent and un

yielding attempts to acquire for the young nation that

"equality" among the then most powerful nations of the
earth, to which he had proclaimed she was entitled.

Prof. Woolery in the compass of a comparatively small
volume has distilled into a serviceable and attractive re

tort the material found in eighty-two of the two hundred
and thirty-six volumes, in which Jefferson's papers are

bound. These eighty-two volumes contain ten thousand
enclosures. This alone bears eloquent testimony to the

"restless student's zeal" of Prof. Woolery. "Jefferson,"
says Prof. Woolery, "committed practically all of his

thoughts to paper, either in the form of letters or as notes,
and kept letter-press copies of his correspondence."
The treaties of 1782-1783 had but guaranteed the new

nation's political independence. "In the years after 1783,"
says Prof. Woolery, "the new state had to determine the

basis for its commercial relations, protect its trade by
treaties, relieve its citizens from the menace of Barbary
pirates, adjust claims and debts,�in general to achieve a

satisfactory position among the nations. * * * For
the solution Thomas Jefferson was largely responsible. As
Minister to France and as Secretary of State, he attacked

every problem of American diplomacy, and the systems and

principles he followed were, in practically every case, ulti

mately followed by the United States."

In the solution of these problems we find "The character-
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istic bent of a lawyer" again in Jefferson. His knowledge
of constitutional law and of international law find their
outcropping time and again. He amplifies and compels the
recognition of certain new principles of international law,
if indeed he does not originate them, for which the United
States has been given distinct credit among the family of
civilized nations.

In the Prussian Treaty of 1785 Jefferson procured the in
sertion and acceptance of two noteworthy and at the time
unusual covenants. One was directed against contraband
to the extent that it involved the loss of property to private
persons. Another was directed against the seizure of pri
vate property on land because merely it was owned by
enemy subjects or adherents and not because of the likeli
hood of acts by the owners of a hostile nature.

"The importance of this treaty," says Prof. Woolery,
"is that it was symptomatic. It was idealistic, and yet
an idealism that the New World felt might be made
practicable. The democracy which had germinated in
the United States had grown to be one of its peculiar
and distinctive characteristics, had un-Europeanized
its diplomacy in this treaty. It had placed this coun

try in such a position among the nations as to make
possible the preservation of an original liberalism and
a unique influence on international obligations."

We find Jefferson working out a "league of nations" to
deal with the Barbary states and their pirates nearly a

century and a half ago. "To throw the whole matter into
open view of the world, to secure united international police
action on it, and to save for his own nation humiliation and
expense," says Prof. Woolery, "Jefferson worked out a
scheme for concerted action against the Barbary states."
While as contrasted with the present epoch Jefferson's pro
posal did not meet with acceptance by European nations,
yet in even more distinct contrast it was accepted by
our Congress and American participation in the

^league" was authorized with only three dissenting votes,�
"an interesting action," remarks Prof. Woolery, "consider-
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ing the opposition to "entangling alliances" of succeeding
years."

We find, too, a matter of interesting contemplation at

the immediate present. France now seeking, as she is, a

more than princely largess of generosity than has already
been extended by the United States during and since the
World War, "yielded nothing in an economic sense" to us,

says Prof. Woolery, even "at the moment of her greatest
generosity" after the War of the Revolution. He points
out that Jefferson was the first diplomatic agent of all time
to apply the principles of Adam Smith in his "Wealth of
Nations." "That he had a Herculean task," says Prof.

Woolery, "in attempting to break through the wall of Euro

pean commercial exclusiveness is seen by even a casual

glance at the French-American treaty of commerce of
1778."

The Consular Convention of 1778 next engaged Jeffer
son's attention. "The discussion over disputed points re

volved," says Woolery, "about differences between the
French and American systems of jurisprudence rather than
the opinions of the negotiators, except in respect to some

points of international law. On these Jefferson insisted,
successfully, on the adoption of the American View". "The

significance of this Convention," says Woolery further, "is
not merely that it was the first to be agreed to by the United
States, but that it was constructed in such form as to give
maximum protection to the national interests."

"Municipal and international law were harmonized
so far as possible. Jefferson's knowledge of the law,
and his sincere devotion to its unimpaired mainten

ance, caused him to reach in this negotiation the high
est point of technical service that he performed for
the United States during his mission to France."

"Every one of the European treaty negotiations was left
as a legacy," says Woolery, "of half-finished business to
Jefferson."

We find Jefferson mulling over the question as to whether
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an Act of Congress could supersede a treaty, and find him,
after first taking the position that it could not, later yield
ing to the conviction, as has our Supreme Court, but only
clearly and definitely within recent years, that both treaties
and Acts of Congress are equally the laws of the land stand
ing on an equal basis and that the last in point of date
must prevail as far as the officials and agents of our gov
ernment are concerned and that if breaches of interna
tional obligations thereby result it falls to the lot of the
diplomatic branch of our government to negotiate any set
tlement that may be sought resulting therefrom.

We find Jefferson expounding principles such as that the
law of nations was a part of the law of our land without
express adoption; that our federal courts therefore neces

sarily had jurisdiction to enforce it. We find him drafting
acts for adoption by Congress for the better enforcement of
international law by our courts. We find him taking the
high and honorable ground that what was known as British
debts "must be paid", as he writes to Monroe in 1786, "or
our character stained with infamy among all nations & to
all times". This, too, notwithstanding, as Prof. Woolery
points out, "The deep enmity that Jefferson had toward
the English government began in his experience as war

governor in Virginia and remained with him while he was
in Europe."
We find Jefferson battling heroically against the obstruc

tions put in his way in the negotiation of the British, French
and Spanish Treaties, and that while all negotiations could
not be brought to a termination during his stay in Europe
and his incumbency of the State portfolio, they almost com
pletely embodied his own plans. "The Pinckney Treaty",
says Woolery, "bears his stamp in practically everv ar
ticle."

The need of the diplomatic agents of a country being in
touch and keeping in touch with the sentiments of the peo
ple at home so as properly to give expression to their wishes
in their dealings with foreign nations was not overlooked
by Jefferson, but emphatically emphasized.
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No greater service in the realm of international relation
ships was rendered by Jefferson both to his own country
and to the countries of the world than his procurement of
the acceptance by international law authorities of his con

ception of the modern doctrine of neutrality. It originated
by the attempt to have the United States present the proper
as well as the agreeable attitude toward France in the midst
of her international problems and conflicts with England
and other European nations toward the close of the eight
eenth century. Lafayette became converted to it, and it
was his expressed opinion that it bade fair to be the most
favorable policy for France and the most useful one for
the United States.

"The policy of neutrality," says Woolery, "was begun and
continued by Washington. Forced to hear himself called
'General' a great part of his life, he was fundamentally a

man of peace, and he inclined naturally toward neutrality
because it was a peace policy. * * * The furtherance
and execution of the policy were distinctly Jefferson's."

Washington's Proclamation of Neutrality at the outbreak
of the war between France and other nations of Europe
in 1793, it will be remembered, was resolved upon after

Washington with his unerring judgment decided in favor

of the position taken by Jefferson and Randolph as against
that supported by Jay and Hamilton. That Proclamation
referred to the "modern usage of nations", and two days
prior to its issuance, Jefferson had notified Pinckney, the
American Minister to England, "in words very similar,"
says Woolery, "to the proclamation itself" of the course

Washington was to pursue, using the phrase "the rights of
neutral nations are respected in us as they have been settled
in modern times either by the express declarations of the

powers of Europe, or their adoption of them on similar
occasions."

"The logic, the fairness, and the industry," says
Prof. Woolery, "with which he (Jefferson) followed
up cases, whether French or British, and in spite of
the differences of his feelings for the two nations, made
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Washington's peace plan a success. The very fact of
Genet's downfall is a tribute to Jefferson's support
of the policy of neutrality. At the very end of his
term he explained why he had insisted that the word
'modern' should be used with 'usage of nations' in the

proclamation, designating it as a reference to the de

sirable rule as to searches and seizures at sea, goods
should follow the owner, and not the vessel. But the

meaning of that word since his day, and because of
his rulings, has come to have the actual meaning of

'modern' in that sense of the 'improvements which
mark the advancement of civilization in modern
times' ".

So we find Secretary Hamilton Fish in 1869 writing to
our Minister at Hayti:�"The government of the United
States may almost be said to have originated the modern
doctrine of the obligations of neutrals to maintain their

neutrality. They were the first to make that international
obligation the subject of a municipal law. They have been

loyal to that doctrine throughout their history," and the
message of Washington to the Congress on December 3rd,
1793, incorporated Jefferson's idea of making the basis
of neutrality a practicable working and enforceable one

by Congress providing penalties for its enforcement, and
thus resolving it into a legislative enactment in addition
to its character as an executive policy.
"The characteristic bent of a lawyer" again reveals it

self in Jefferson's last years in another and equally admir
able form, when his love for his profession and his admira
tion for the benefits it is capable of bestowing upon suc

ceeding generations of Americans were finally breathed as
a henediction upon his beloved University of Virginia.

"It was in Jefferson's original plan for the univer

sity," says Dexter in his History of Education in the
United States, that law, 'Municipal and Foreign, em

bracing the general Principles, Theory and Practice of

Jurisprudence, together with the theory and principles
of Constitutional Government,' should form a prom-
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inent part of the curriculum, and it is to his insistence
that the law department was established so early."

And so endeth the matter;�it is maintained that Jef

ferson could not have accomplished the things, which his

fellow Americans justly term very great, but for having
been the good lawyer that he was, and that he could not

have been such a lawyer but for the hard and assiduous
devotion he paid to his profession, and to its requirements
that there shall ever be due regard for detail, for precedent,
and for "whatsoever things are" of "law and order," as well
as "of good report."



SOME CONSTITUTIONAL ASPECTS OF

CORPORATE CITIZENSHIP

By WILLIAM GRAFTON ELLIOTT, JR.

APROPER treatment of this subject demands, at the
outset, an analytical review of the decisions of the Su

preme Court of the United States interpreting certain per
tinent provisions of the Federal Constitution which pertain,
in the light of judicial determination, to the citizenship of
corporations.

UNDER SECTION 2 OF ARTICLE 3

Article three, section two, clause one, of the Federal Con
stitution, provides in part as follows :

"The judicial power shall extend * * * to controversies
* * * between citizens of different states * * *."

It now becomes important to determine whether, in the
light of this Constitutional provision, a corporation is to be
deemed a citizen.

Nineteen years after the organization of the Supreme
Court of the United States in the year 1790, two cases in
volving at least indirectly the question of corporate citizen
ship were presented to that tribunal for determination.
They were Hope Insurance Company ofProvidence v. Board-
man etal (5 Cranch, 57), and Bank of the United States
v. Deveaux (5 Cranch, 61) . Both were decided by the Court
in February term 1809, and involved identical questions of
jurisdiction. Upon request of counsel in the Deveaux case
to be heard before a decision should be rendered in the Hope
Insurance Company case, the Supreme Court agreed to hear
both at the same time. Accordingly, further arguments in
the latter were blended with those in Bank of the United
States v. Deveaux, supra.
Since it has been noted that opinion in the Hope Insurance

case was, by consent of the Court, withheld pending the
basic decision in Bank of the United States v. Deveaux,
supra, it is thought only necessary to consider the latter at
length.
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Bank of the United States v. Deveaux, reported in 5

Cranch, at page 61, arose on writ of error to the Circuit

Court for the District of Georgia. The facts were that in

the year 1805 the State of Georgia passed a law taxing the

branch bank of the United States at Savannah. The Bank

having refused to pay the tax, the defendants in error, who

were State officers, entered their office and took and carried

away $2000, for which the Bank brought an action of tres

pass in the Circuit Court of the United States for the Dis

trict of Georgia. In a plea to the jurisdiction filed by the

defendants in error they did not deny that the plaintiffs in

error (the stockholders of the Bank) were citizens of Penn

sylvania, but relied upon the fact that the latter had sued as

a body corporate. The case presented two questions for the
Court's decision. One was, could a corporation, composed
of citizens of one state, sue a citizen of another state, in the

Federal courts. The other, was the right to sue in such

courts a right conferred on the Bank of the United States

by the law which incorporated it.

Counsel for the plaintiff in error Bank, in support of
their contention that a corporation was a citizen of the
United States, argued that in innumerable instances the

character, situation, and attributes of the members of a

corporation had been brought into notice in judicial pro
ceedings against the corporate body. That even if this
were otherwise, still, the spirit of the Constitution demanded
that the citizenship of the members of a corporation should
be noticed, in order to decide the question of jurisdiction,
as well as for other purposes. Counsel for the Bank were

also careful to stress the point that the Federal courts al

ways inquired after the real parties and that under the
Constitution it was the privilege of citizens of one state to
have their controversies with citizens of another state tried
in such courts. Such privilege, it was pointed out, could
not be taken away merely because they were authorized to
bring one joint suit in a particular name, instead of bring
ing it in the name of each individual, and that their cor

porate name was given them as a benefit and ought not, in
any event, be converted into any injury. The defendants in
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error, on the other hand, contended that a corporation ag

gregate could not, for certain reasons, come within the de

scription of those entitled under the Constitution to sue in
the Federal courts. Among the reasons set out, it was al
leged that as it (the corporation) was an artificial, invisible
body it had no analogy to a natural person ; that it could not
be a citizen of any state, because it could not owe allegiance ;
that it could have no residence, because it was an artificial,
intangible body; and that no corporation could derive aid
for purposes of suit in the Federal courts from the per
sonal character of its members.

Chief Justice Marshall, the great expounder of our Fed
eral Constitution, on March 15, 1809, delivered the opinion
of the Court. He speedily disposed of the Bank's contention
that the incorporating act conferred jurisdiction by saying
(page 85) :

" * * * This evidences the opinion of Congress, that the
right to sue does not imply a right to sue in the courts of the
Union, unless it be expressed. * * * The court, then, is of
opinion, that no right is conferred on the bank by the act
of incorporation, to sue in the Federal courts."

Confronted with the question of the citizenship of the
Bank, Marshall found his precedent in a decision rendered
in an old English case, The Mayor and Commonalty v. Wood
(12 Mod.), involving somewhat similar facts and a ques
tion of jurisdiction, and held that plaintiff in error Bank,
as a corporation, could not be deemed a citizen as such and
that upon a question of jurisdiction the Court must look to
the character of the individuals who composed the corpo
ration. In his opinion (page 85) Marshall observed:
"The jurisdiction of this court being limited, so far as

respects the character of the particular case, 'to controver
sies between citizens of different states', both parties must
be citizens, to come within the description. That invisible,
intangible, and artificial being, that mere legal entity, a cor
poration aggregate, is certainly not a citizen; and conse
quently, cannot sue or be sued in the courts of the United
States, unless the rights of the members, in this respect,
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can be exercised in their corporate name. If the corpora
tion be considered as a mere faculty, and not as a company
of individuals who, in transacting their joint concerns, may
use a legal name, they must be excluded from the courts of
the Union."

It is important to note that while Marshall took the view
as expressed by the foregoing extract from his opinion, at
the same time he held it proper to look beyond the corpo
ration to the individuals who composed it, and, so doing, to
attach to the incorporeal being necessary corporeal quali
ties, among them�and for purposes of jurisdiction�the
one of jurisdiction, which citizenship would be that of its
members.

Thus the Supreme Court, through the greatest of Ameri
can jurists, laid down the basic principle that the right of
a corporation to litigate in the courts of the United States

depended upon the character (as to citizenship, which should
appear by proper averment on the record) of the members
who composed the body corporate, and that a body corpo
rate, as such, was not a citizen within the meaning of the
third article of the Constitution. This opinion was followed
to the letter by the Court in deciding the pending companion
case of Hope Insurance Company v. Board/man et al, supra.
In 1824 there was argued before the Supreme Court of

the United States the case of Bank of the United States v.

Planters' Bank of Georgia, reported in 9 Wheaton, at page
904. It involved the question whether the Bank of the
United States, as plaintiff in error, and a corporation, was
entitled to sue in the Federal courts upon the strength of
an act of Congress which incorporated it. Briefly, the facts
were that plaintiff in error Bank brought suit as indorsee on

certain promissory notes. The Planters' Bank of Georgia,
as defendants in error, pleaded to the jurisdiction of the
Court, alleging it was a corporation, of which the State of
Georgia and certain individuals, who were citizens of the
same state with some of the plaintiffs in error, were mem

bers. The plea further alleged that the persons to whom the
notes were made payable, were citizens of Georgia and
therefore incapable of suing the defendants in error in a
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circuit court of the United States ; and being so incapable,
could not, by transferring the notes to the plaintiffs in error,
enable them to sue in such court.
Chief Justice Marshall also rendered the opinion of the

Court in this case, holding that the averments contained in
the declaration were clearly sufficient to give the Court juris
diction, and that because of such sufficiency, the act of in

corporation did confer jurisdiction thereon. At first thought
it would appear that Marshall's opinion in the instant case
was irreconcilable with that rendered by him in Bank of the
United States v. Deveaux, supra. However, in Osborn v.

United States Bank, reported in 9 Wheaton at page 738, he
distinguished the two cases solely upon the language em

ployed in each incorporating act. In Bank of the United
States v. Deveaux, he pointed out, the general words used
in the act gave only a general capacity to sue, not a particu
lar privilege, in courts of the United States. In Bank of
the United States v. Planters' Bank of Georgia, the act in
corporating the United States bank contained these words :
" * * * to sue and be sued, * * * in all state courts having
competent jurisdiction, and in any circuit court of the
United States." Such words, Marshall observed, admitted
of but one interpretation. In his opinion in Osborn v.

United States Bank, supra, on page 816, in referring to the
decision in Bank of the United States v. Deveaux, supra, he
stated :

"Whether this decision be right or wrong, it amounts only
to a declaration, that a general capacity in the bank to sue,
without mentioning the courts of the Union, may not give
a right to sue in those courts * * * The act of incorporation,
then, confers jurisdiction on the Circuit Court of the
United States, if Congress can confer it."
Sixteen years later the case of Commercial and Railroad

Bank of Vicksburg v. Slocomb, (14 Pet. 60), came before
the Court for determination. A similar question as to the
Supreme Court's jurisdiction over corporations was in
volved. Justice Barbour, in rendering the Court's opinion,
rather reluctantly, in the writer's judgment, decided the
case upon the bare authority of Bank of the United States
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v. Deveaux, supra, and held that the plaintiff in error Bank,
as such, was not a citizen of the United States, but that the
Federal court would look beyond the mere corporate char

acter, to the individuals of whom it was composed.
The foregoing cases, it is submitted, reflected the trend

of judicial opinion upon the subject for a period of approxi
mately thirty-five years until the limitation, imposed by
those cases on the right of a corporation to sue as a citizen,
came to be seen by both the Bar and the Bench itself as al
most a denial of jurisdiction to or against corporations in
the Federal courts.

Then in the year 1844 came the case of Louisville etc.
RR. Co. v. Letson, reported in 2 Howard, at page 497. This
decision repudiated the doctrine enunciated by the cases

already adverted to and presented a new aspect to the situa
tion. A statement of facts and argument being thought
unnecessary, consideration will only be given to the opinion.
Mr. Justice Wayne, speaking for the Court, held that a cor

poration created by and doing business in a particular state,
was to be deemed to all intents and purposes as a person,
although an artificial person, an inhabitant of the same

state, for the purposes of its incorporation, capable of being
treated as a citizen of that state, as much as a natural per
son. On page 557 of his opinion, he stated :

"* * * and in this especially, the manner in which it can
sue and be sued, it is substantially within the meaning of
the law, a citizen of the state which created it, and where
its business is done, for all the purposes of suing and being
sued."
Justice Wayne, it is interesting to note, observed that in

his judgment the case of Bank of the United States v. De
veaux, supra, had been carried too far and that Bank of the
United States v. Planters' Bank of Georgia, supra, itself was
founded on principles irreconcilable with some of those on

which the former was founded. Further, that neither of
the two cases adverted to were maintainable upon the true
principles of Constitutional interpretation. He concluded
his observation by commenting upon the general dissatis
faction of the Bar to the principles enunciated by Bank of
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the United States v. Deveaux, supra, and that the case had
not even been satisfactory to the Court that decided it.

Further modification of the doctrine laid down in the

Deveaux case was made in Ohio Railroad Company v.

Wheeler, reported in 1 Black., at page 286. It was there de
cided that the legal presumption was that the corporators
were citizens of the state granting the franchise in which
alone the corporate body had a legal existence. Further that
a suit by or against the corporate body must be presumed to
be a suit against citizens of such state and that no averment
or evidence to the contrary was admissible to withdraw the
suit from the jurisdiction of the Federal courts.
This case provided basic authority for the principle which

has since been consistently followed that the citizenship of
the individual members of a corporation, for purposes of
Federal jurisdiction, is conclusively presumed to be that of
the state in which the corporation was organized, and it
again overcame the difficulty and objection that this legal
creation, the corporation, could not be a citizen within the
meaning of the Constitution.

Without proceeding into a further examination of the
subsequent decisions, it is sufficient to state that since
Louisville RR. Co. v. Letson, supra, the Supreme Court has
consistently, down to the present time, followed the doctrine
laid down in that case that a corporation is to be deemed a

citizen of the state of its creation, so far as the jurisdiction
of the Federal courts depends on that question. In the
case of Thomas v. Ohio State University, 195 U. S. 207, Mr.
Justice Harlan, in his opinion at page 210, in speaking of
the principle just referred to, stated that it was a propo
sition "so firmly established that further discussion of 'it'
would be both useless and inappropriate."
Summarizing, we have seen that in the earliest cases in

terpreting section two, clause one, of the third article of
the Constitution, it was held that a corporation was not a
citizen, but that the Federal courts would look to the citi
zenship of its members. If they were citizens of a different
state from the party sued they were competent to sue in the
Federal courts, but all the corporators had to be citizens of



62 GEORGETOWN LAW JOURNAL

a different state from the party sued. Hope Insurance Com

pany v. Boardman, 5 Cr. 57; Bank of the U. S. v. Deveaux,
5 Cr. 61.

This doctrine prevailed until about 1845 when it was re

pudiated by the following decisions :�R. R. Co. v. Wheeler,
1 Black., 295; Marshall v. B. & O. Ry. Co., 16 How. 314;
Insurance Co. v. Francis, 11 Wal. 210; R. R. Co. v. Harris,
12 Wall. 65 ; Railway Co. v. Whitton, 13 Wall. 270 ; U. S. v.

Gillis, 95 U. S. 407; Steamship Co. v. Tugman, 106 U. S.
118 ; St. Louis, etc. R. R. Co. v. James, 161 U. S. 545.

The Supreme Court since that time has consistently stated
the true principle to be, first, that the citizenship of the
individuals composing a corporation is presumed to be that
of the state by which the corporation was chartered, and
that this presumption is one that may not be rebutted ; sec

ondly, that a corporation, insofar as the jurisdiction of the
Federal courts is concerned, is a citizen of the state of its

creation, regardless of the actual citizenship of its members.1

THE "PRIVILEGES AND IMMUNITIES" CLAUSE OF ARTICLE FOUR

Clause one, section two, of article four of the Federal Con
stitution provided that "the citizens of each state shall be
entitled to all privileges and immunities of citizens in the
several states."

Three years after the close of the Civil War the Supreme
Court was confronted with the question whether or not

corporations should be deemed citizens within the meaning
of the above clause.

Such query was presented in the case of Paul v. Virginia,
reported in 8 Wallace, at page 168. The opinion rendered
in this case announced the doctrine, never since questioned,
that a corporation is not a citizen within the meaning of

1 Ohio, etc., R. R. Co. v. Wheeler, 1 Black, 295 ; Louisville, etc.,
Ry. Co. v. Letson, 2 How. 497; Marshall v. B. & O. Ry. Co., 16 How.
314; Railway Company v. Whitton, 13 Wall. 270; Kansas Pac. Ry.
Co. v. Atchison, etc., Ry. Co., 112 U. S. 414; Shaw v. Quincy Min.
Co., 145 U. S. 444; St. Louis, etc., R. R. Co. v. James, 161 U. S. 545;
Doctor v. Harrington, 196 U. S. 579 ; Bankers Trust Co. v. Texas and
Pac. Ry. Co., 241 U. S. 295.



CORPORATE CITIZENSHIP 63

the term "citizen" as used in clause one, section two, of
Article four," familiarly known as the "Comity clause." The

case arose on writ of error to the Supreme Court of Ap
peals of Virginia. Briefly, the facts were that the state of

Virginia enacted a statute providing that no insurance com

pany unincorporated under Virginia law should carry on

its business within that state without having previously
obtained a license for such purpose. Such license was not to

be issued until bond of a stipulated amount had been filed

with the State treasurer. . The plaintiff in error, Paul, was
an appointed agent of several insurance companies incor

porated under the laws of the state of New York. He failed

to comply with the bonding provisions of the Virginia law

and for that reason his license was refused him. Notwith

standing such refusal he undertook to act as the agent of
the New York insurance companies and in fact issued pol
icies to certain citizens of Virginia. For this violation of

the statute he was indicted, convicted, and fined. On error
to the Supreme Court of Appeals of Virginia this judgment
was affirmed, and plaintiff in error then sued out a writ
of error from the Supreme Court of the United States on

the ground that the judgment below prejudiced the rights
accorded him by the "Comity Clause" (Art. 4-Sec. 2) .

Mr. Justice Field rendered the opinion of the Court. He

decided, at the outset of his opinion, that corporations were

not citizens within the meaning of the Constitutional pro
vision in question; they being merely creatures of local

law, not having even an absolute right of recognition in
other states, but depending for that recognition upon the
assent of those states, which might be given on such terms
as they pleased. Bank of Augusta v. Earle, 13 Pet. 586,
quoted with approval and followed. On page 177 of the
opinion, he stated:

"The term citizens as there used applied only to natural

persons, members of the body politic, owing allegiance to

the State, not to artificial persons created by the legisla
ture, and possessing only the attributes which the legisla
ture has prescribed."



64 GEORGETOWN LAW JOURNAL

Justice Field, after reviewing the authorities, stated that
the undoubted object of the clause in question was to place
the citizens of each state upon the same footing with citizens
of other states, insofar as the advantages resulting from

citizenship in those states was concerned. However, he
pointed out, the privileges and immunities secured to cit

izens of each state in the several states by the provision
in question, were only those privileges and immunities com

mon to citizens in the latter states under their constitu
tion and laws by virtue of their being citizens. Special
privileges (such as a grant of corporate existence) enjoyed
by citizens in their own state were not secured in other
states by this provision. Such special privileges conferred,
Justice Field continued, must be enjoyed at home, unless
the assent of other states to their enjoyment therein was

given. In passing he noted (page 178) :

"But in no case which has come under our observation,
either in the State or Federal courts, has a corporation
been considered a citizen within the meaning of that pro
vision in the Constitution, which declares that the citizens
of each state shall be entitled to all the privileges and im
munities of citizens of the several states."

Since this basic interpretation by the Supreme Court
of the "privileges and immunities" clause of the Federal
Constitution as to its applicability to corporations, the
courts have universally adopted the doctrine that as a cor

poration is a mere creation of local law, it can have no legal
existence, or right to do business, beyond the limits of the

sovereignty by which it was created. In other words, the

3 The doctrine of law expressed by Paul v. Virginia, supra, has

been quoted with approval by the Supreme Court in the following
cases:�Ducat v. Chicago, 10 Wall. 410, 414; Liverpool Ins. Co. v.

Mass., 10 Wall. 566, 573 ; Philadelphia Fire Association v. New York,
119 U. S. 110, 117; Pembina Consolidated Mining Co. v. Penn., 125
U. S. 181, 184; Norfolk & Western E. E. Co. v. Penn., 136 U. S. 114,
118; Blake v. McClung, 172 U. S. 239, 250, 251; Orient Ins. Co. v.

Daggs, 172 U. S. 557, 561; Waters-Pierce Oil Co. v. Texas, 177
U. S. 28, 45; Western Turf Association v. Greenberg, 204 U. S. 359;
U. S. v. Wheeler et al., 254 U. S. 281, 295.



CORPORATE CITIZENSHIP 65

interstate comity clause of the Federal Constitution (Art.
4-sect. 2-clause 1) does not necessitate the recognition by
the several states of corporations created by any of the

other states. Willoughby-Const. Law-1914 ed.-pp. 85-86.2

DUE PROCESS UNDER THE FIFTH AMENDMENT

The pertinent clause of the Fifth Amendment reads as

follows :

"No person shall * * * nor be deprived of life, lib
erty, or property, without due process of law * * *"

This provision of the Constitution, it must be noted, is
one obligatory only on the Federal government. We are

here concerned with the inquiry whether or not it has any
application to corporations.
The courts quite universally have adopted the principle

that the constitutional right to be secure against depriva
tion of life, liberty, or property without due process of law
extends to all natural persons within the jurisdiction of
the United States. It follows, then, so far as corporations
are concerned, that the "liberty" protected by the constitu
tional guaranties (5th and 14th Amendments) as to due
process of law is that of natural, and not of artificial, per
sons.

However, when their property rights are concerned,
private corporations are "persons" within the scope of the
Fifth Amendment and in this respect fall within the pro
tection of the Constitution. It should be quite evident that
to deprive a corporation of its property or to burden it in
any manner is, in fact, to deprive the corporators of their
property or to lesson its value. In the Railroad Tax Cases,
reported in 13 Fed., at page 722, Field, Justice, after ob
serving that the prohibition against the deprivation of life
and liberty in the same clause of the Fifth Amendment
did not apply to corporations because the lives and liberties
of the individual corporators were not the life and liberty
of the corporation, stated (pp. 747-748) :
" * * * Whenever it is necessary for the protection
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of contract or property rights, the courts will look through
the ideal entity and name of the corporation to the persons
who compose it, and protect them, though the process be
in its name. All the guaranties and safeguards of the Con
stitution for the protection of property possessed by indi
viduals may, therefore, be invoked for the protection of

the property of corporations."
Again on page 760 of his opinion, he said :

" * * * with respect to corporate property, I adopt
the language of counsel, which expresses my view accu

rately and clearly :

'The property of the corporation is in reality the property
of its individual corporators. A state statute depriving
a corporation of its property does deprive the individual

corporators of their property. These clauses of the Fifth

and Fourteenth Amendments, and the similar clauses of

the state constitution, apply, therefore, to private corpora

tions, not alone because such corporations are "persons"
within the meaning of that word, but also because statutes

violating their prohibitions, in dealing with corporations,
must necessarily infringe upon the rights of natural per
sons. In applying and enforcing these constitutional guar
anties, corporations cannot be separated from the natural
persons who compose them.' "

Writ of error in this case was dismissed in San Mateo v.

Southern Pacific R. R. Co., 116 U. S. 138.

In County of Clara v. Southern Pacific R. R. Co., decided
on September 17, 1883, in the Circuit Court for the District
of California, and reported in 18 Fed. at page 385, Justice
Field, on page 404 of his opinion, stated:
"The Fifth Amendment to the Constitution declares that

no person 'be deprived of life, liberty or property without
due process of law.' This is a limitation upon the federal
government similar to that which exists in the constitution
of several of the states against their own legislative bodies ;
and the term 'person' thus used has always been held, either
by tacit assent or express adjudication, whenever the ques
tion has arisen, to extend, so far as property is concerned,
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to corporations, because to protect them from spoliation is

to protect the corporators also."

This case on writ of error was affirmed by the United

States Supreme Court on May 10, 1886, and reported in

118 U. S. 394.

DUE PROCESS UNDER THE FOURTEENTH AMENDMENT

On July 28th, 1868, the Fourteenth Amendment, having
been ratified by three-fourths of the States, was adopted.
This amendment found its justification in the great changes
brought about by the Civil War and in the disorders fol

lowing and resulting therefrom (Story�The Constitution�

5th ed.�p. 676). In passing, attention is directed to the

fact that the prohibitions of this amendment have reference

exclusively to state action. In this connection note Virginia
v. Rives, 100 U. S. 313, 318 and Hodges v. U. S., 203 U. S. 1.

The amendment as adopted provided as follows :

"All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United
States and of the state wherein they reside. No state shall
make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States ; nor shall any
state deprive any person of life, liberty, or property, with
out due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws."

In considering the amendment, the question at once arises
whether corporations are citizens within the meaning of the
first clause defining citizenship. In this connection attention
is invited to the following extract from the opinion rendered
in Insurance Company v. New Orleans, reported in Federal
Cases No. 7052 :

"It is claimed in argument that, before the adoption of
the Fourteenth Amendment, to be a citizen of the United
States, it was necessary to become a citizen of one of the
states, but that since the Fourteenth Amendment this is
reversed, and that citizenship in a state is the result and
consequence of citizenship of the United States. Admitting
this view to be correct, we do not see its bearing upon the
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issue in question. Who are citizens of the United States,
within the meaning of the Fourteenth Amendment, we think
is clearly settled by the terms of the amendment itself. 'All

persons born or naturalized in the United States and sub

ject to the jurisdiction thereof, are citizens of the United
States, and of the state wherein they reside.' No words
could make it clearer that citizens of the United States,
within the meaning of this article, must be natural, and
not artificial persons ; for a corporation cannot be said to be
born, nor can it be naturalized. I am clear, therefore, that
a corporate body is not a citizen of the United States as that
term is used in the Fourteenth Amendment."

The case of Bankers Trust Company v. Texas & Pacific
Ry. Co., decided on May 22, 1916, and reported in 241 U. S.
at page 295, is interesting in this connection. There the

Supreme Court of the United States, in an opinion rendered

by Mr. Justice Van Devanter, held that while a corporation
was a citizen of the United States in the sense that a cor

poration organized under the law of a state was a citizen
of that state, it clearly was not within the declaration of the
Fourteenth Amendment that native born and naturalized
citizens of the United States were citizens of the state in
which they resided.

Adverting now to the second clause of the Amendment
prohibiting a state from legislating in such manner as to
abridge the "privileges and immunities of citizens of the
United States." Is it to be understood that a corporation
is a citizen of the United States within the meaning of such
clause and so entitled to the privileges and immunities con

ferred thereby on such citizens ?

In Orient Insurance Company v. Daggs, reported in 172
U. S. at page 557, Mr. Justice McKenna, speaking for the
Court, stated (page 561) :

" * * * A corporation is not a citizen within the meaning
of this provision, and hence has not 'privileges and immuni
ties' secured to 'citizens' against State legislation. This
was decided in Paul v. Virginia, 8 Wall. 168. * * *"

A similar observation was made by Mr. Justice Harlan
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in delivering the opinion of the Supreme Court in Western

Turf Association v. Greenberg, reported in 204 U. S. at page
359. On page 363 of the opinion, he observed :

"Of still less merit is the suggestion that the statute

abridges the rights and privileges of citizens ; for a corpora
tion cannot be deemed a citizen within the meaning of the
clause of the Constitution of the United States which pro
tects the privileges and immunities of citizens of the United
States against being abridged or impaired by the law of a
state."

Again, in the case of Selover, Bates and Company v.

Walsh, reported in 226 U. S. at page 112, the Court, speak
ing through Mr. Justice McKenna, said (page 126) :

"* * * And we may say further it is well settled that
a corporation cannot claim the protection of the clause of
the Fourteenth Amendment which secures the privileges
and immunities of citizens of the United States against
abridgment or impairment by the law of a state. Western
Turf Association v. Greenberg, 204 U. S. 359."

Thus the Supreme Court of the United States has enun
ciated the doctrine, so fittingly expressed, it is submitted, by
the foregoing excerpts, that a corporation is not a citizen
within the meaning of the second clause of the Fourteenth
Amendment and hence cannot be said to have the "privileges
and immunities" secured to citizens of the United States
against State legislation.

Clause three of the Amendment reads as follows :

"* * * nor shall any State deprive any person of life,
liberty, or property, without due process of law * * *."

Confusion sometimes arises in determining whether the
meaning of the word "person" as used in the third clause
of the Fourteenth Amendment is restricted by the definition
of the word "citizens" as employed in the first clause there
of. A survey of the decisions of the Supreme Court indi
cates that that tribunal has consistently maintained that the
word "person" must be taken in its broadest significance,
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and include all individuals within the United States, regard
less of race, color, or nationality.3

Bearing this thought in mind, the decisions again must
answer the query whether or not corporations are "persons"
within the meaning of the Amendment in question. In Mis
souri Pacific Ry. Co. v. Mackey, reported in 127 U. S., at
page 205, Mr. Justice Field, rendering the Court's opinion,
remarked (page 209) :

" * * * It is conceded that corporations are persons with
in the meaning of the amendment (Fourteenth). Santa
Clara County v. Southern Pacific Railroad Company, 118
U. S. 394 ; Pembina Consolidated Silver Mining and Milling
Co. v. Pennsylvania, 125 U. S. 187 * * *."

The view expressed by the above case was followed in
Home Insurance Company v. New York, 134 U. S. 594, 606.

Conclusive on this question is Gulf, Colorado, and Santa
Fe Ry. Co. v. Ellis, reported in 165 U. S. at page 150. In
this case the Supreme Court tersely announced the settled
doctrine of the law. Speaking through Mr. Justice Brewer,
it stated (page 154).
"It is well settled that corporations are persons within the

provisions of the Fourteenth Amendment of the Constitu
tion of the United States * * * (here citing authorities) * * *

The rights and securities guaranteed to persons by that in
strument cannot be disregarded in respect to these artificial
entities called corporations any more than they can be in

respect to the individuals who are the equitable owners of
the property belonging to such corporations * * *." 4

In the earlier cases arising under the Fourteenth Amend-

3 In this connection note Chy Lung v. Freeman, 92 U. S. 275 ; Neal
v. Delaware, 103 U. S. 370; Soon Hing v. Crowley, 113 U. S. 703;
Yick Wo v. Hopkins, 118 U. S. 356.

* See Santa Clara County v. Southern Pacific R. R. Co., 118 U. S.

394; Pembina Mining Co. v. Pennsylvania, 125 U. S. 181, 189; Mis
souri Pacific Ry. v. Mackey, 127 U. S. 205; Minneapolis & St. Louis

Ry. Co. v. Herrick, 127 U. S. 210; Minneapolis & St. Louis Ry. v.

Beckwith, 129 U. S. 26; Charlotte & Columbia R. R. v. Gibbes, 142
U. S. 386; Covington & Lexington Turnpike Co. v. Sandford, 164
U. S. 578.
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ment there was some controversy as to whether or not the
word "liberty" as used in the third clause thereof, was ap

plicable to artificial or natural persons. The case of North
western Life Insurance Co. v. Riggs, reported in 203 U. S.
at page 243, is worthy of comment. The Supreme Court,
speaking through Mr. Justice Harlan, in referring to the
Fourteenth Amendment, said (page 255) :

"The liberty referred to in that Amendment is the liberty
of natural, not artificial persons." Again in Western Turf
Association v. Greenberg, 204 U. S. 359, affirming 148 Cal.

126, the Supreme Court, through Mr. Justice Harlan, stated
(page 363) :

"The same observation may be made as to the contention
that the statute deprives the defendant of its liberty with
out due process of law; for, the liberty guaranteed by the
Fourteenth Amendment against deprivation without due
process of law is the liberty of natural, not artificial,
persons

* * *."

At this point it remains to be determined whether corpo
rations are to be deemed "persons" within the meaning of
the last clause of the Amendment. That clause, familiarly
known as the "equality clause" absolutely prohibits a State
from making or enforcing any law which denys to any per
son within its jurisdiction the "equal protection of the
laws."

It is interesting in this connection to note a comment on
the "equality clause" by Mr. Justice Harlan in his opinion
in Covington & Lexington Turnpike Road Co. v. Sandford,
decided on December 14, 1896, and reported in 164 U. S. at
page 578. On page 593 he observed :

"The equal protection of the laws which, by the Four
teenth Amendment, no state can deny to the individual, for
bids legislation, in whatever form it may be enacted, by
which the property of one individual is, without compensa
tion, wrested from him for the benefit of another, or of the
public."
Again, in referring to the applicability of the clause to

corporations, he stated (page 592).
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"It is now well settled that corporations are persons with
in the meaning of the constitutional provisions forbidding
* * * as well as a denial of the equal protection of the laws."

The leading case of Gulf, Colorado and Santa Fe Ry. Co.
v. Ellis, decided January I8th, 1897, and reported in 165
U. S. at page 150, furnishes a conclusive excerpt. Mr. Jus
tice Brewer rendered the Court's opinion and on page 154
thereof, he said:

"A state has no more power to deny to corporations the
equal protection of the law than it has to individual
citizens." 5

In such manner has corporate citizenship been judicially
interpreted and determined, in the light of the Federal Con
stitution, by the Supreme Court of the United States for
over a period of nearly one hundred years.

6 To the same effect note the recent case of Power Mfg. Co. v.

Saunders, decided May 31, 1927 (not yet reported) and found in

Supreme Court Reporter, volume 47, number 17, pp. 678, 679.



A SKETCH OF THE HISTORY OF THE HIGH

COURT OF CHANCERY FROM THE

CHANCELLORSHIP OF WOLSEY TO

THAT OF LORD NOTTINGHAM

(1515-1673)
By WILLIAM LINDSAY CAR.NE

IN a previous article an attempt was made to trace the

growth of the Court of Chancery from its inception as

part of the curia regis or royal council of the early Nor
man kings to its final establishment of a separate court of

independent jurisdiction, possessing authority over a class
of cases, which due to historical reasons the courts of com
mon law were unable to adjudicate. The period coincid

ing with the conclusion of the fifteenth century and the es

tablishment of the Tudor dynasty upon the throne of Eng
land marks a time of depression and loss of prestige for the
Court of Chancery. Several reasons contributed to this
result. The wise and firm if somewhat autocratic policy of
Henry VII pacified the country; and it stemmed the tide
of lawlessness and disorder, which had to such a large ex

tent existed throughout the middle ages. The Wars of the
Roses had broken the power of the Feudal baronage (whose
turbulence had contributed largely to that disorder) ; and
the nobility were bound down by numerous penal statutes,
which were rigidly enforced in the Star Chamber.1 Under
these circumstances, it was no longer necessary for the
Chancellor to exercise his authority for the repression of
violence and to redress wrongs committed by force. The
law courts, too, were growing in importance; and by the
extension of the action on the case were beginning to give
relief in some cases hitherto cognizable in the Chancery.
Finally, by doing away with uses and trusts, which as we

have seen formed a large portion of its jurisdiction, the
Statute 27 Henry VIII (Of Uses and Enrollments) gave

1 For a general view of this period, see Green's History of the
English People, Section 496.
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the Chancery a serious blow. It is true, of course, that this
head of equity was subsequently revived under the later
doctrine of trusts, but certainly no Chancellor or judge dur

ing the reign of Henry VIII would have risked his head

by attempting to disobey a statute expressing the will of
that tyrannical prince.

THE CHANCELLORS.

Thomas Cardinal Wolsey may justly be said to have been

the last of the great medieval Chancellors.2 Like his prede
cessors, he was a politician rather than a judge; and the

judicial work of the king's Chancellor was bound to wait

upon the executive business of the king's chief minister.

He greatly extended the power and influence of the Chan

cery, however ; and in so doing, encountered the opposition
of the common lawyers, whose prestige had been much

enhanced by the elevation of the middle classes, which fol

lowed the War of the Roses.3 Wolsey claimed the right to
interfere with, and modify the common law whenever he

considered it necessary to do so. So great was the tem

porary enlargement of Chancery jurisdiction, which took

place under his administration, that four Commission Courts
had to be created to handle it�one at Whitehall, another
before Dr. Stokesley, the king's almoner, the third at the

Treasury Chamber, and the fourth before Cuthbert Tun-

stall, Master of the Rolls.4 Despite his high-handed and

arbitrary methods and his rather contemptuous attitude to
ward the common law, it cannot be denied that Wolsey was

an excellent equity judge, for his natural talents combined
with his undoubted skill as a civilian made him a Chan
cellor of exceptional merit.5 In 1529 the difficulties con

nected with Henry's attempt to divorce Catherine of Ara-
gon precipitated Wolsey's fall. He was deprived of his
office, and the seals given to Sir Thomas More.

2 Kerly, History of Equity, 95.
a Ibid.
1 Reeves, Hist. Eng. Law, Vol. 4, . 518.
5 Spence, Equitable Jurisdiction of the Court of Chancery,

v. 1, p. 365.
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The new Chancellor was not as is sometimes stated the

first layman to fill the office.6 In 1341, Edward III ap

pointed Robert Parning, sergeant at law, to the Chancel

lorship, a position which he filled for two years. His suc

cessors were clerics until the 45th and 46th years of the

same reign, when Sir R. Thorpe, Chief Justice of the Com

mon Pleas, and Sir J. Knivet, Chief Justice of the King's
Bench, successively received the seals. This was probably
due to the petition of Parliament in 45 Edw. Ill, praying
that laymen alone be appointed to the office. Knivet held
the office until 1366, but his successors were clerics f and it
appears from the catalogues of Dugdale and Hardy that all
the Chancellors from 3 Rich. II to 3 Rich. Ill (1380-1486)
were Churchmen. Indeed, Fleta seems to consider it im
proper to appoint anyone Chancellor except "a wise and
prudent man, as a Bishop or clergyman of great dignity"
(Uno viro provido et discreto, ut Episcopo vel clerico mag-
nae dignatate).8 More was, however, the first professional
lawyer of eminence to be made Chancellor. Although he
came of the class whose hostility to the Chancery was most
marked (for his father, Sir John More, was a puisne judge
of the King's Bench, and he himself a prominent member
of the common law bar) , More was sufficiently broadminded
to recognize the justice and necessity of much of the Chan
cery jurisdiction, even in the matter of injunctions, which
had been one of the most bitter sources of contention be
tween the law courts and the Chancery. The work of the
court had fallen off considerably when he came to the seals.
He was therefore able to read every bill presented to him 9

before issuing the subpoena. Indeed, on one occasion he
actually cleared his calendar of all the cases then pending�
a feat seldom duplicated by his successors.10

The precedent established by the appointment of a law-

6 See Walter's Life of More, p. 167, for correction of this idea.
7 Spence, 339.
8 Lib. II, c. 13, p. 75; Spence, ib.
9 Keigwin, Eg. Plead., p. 29, n. 4.
10 Kerly, 96-97.
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yer of eminence as Chancellor was not observed in the selec

tion of More's successors. Some of them were clergymen
(as Gardiner and Heath, in the reign of Mary) and most

of them were but indifferently qualified to fill their great
office. To their credit, however, it should be said that most

of them endeavored by study to increase their knowledge
of Chancery rules and procedure.11 Sir Nicholas Bacon

was the first accomplished lawyer to come to the seals after

More, and did much to settle the procedure and practice
of the court. His term lasted from 1558 to 1579 (1-21
Elizabeth). It was during this reign, as Lord Campbell
points out,12 that an increase of Chancery business had
taken place, necessitating the presence of a trained lawyer
who could give all his time to it. This increase arose from
the new methods of conveyancing under the Statutes of
Wills and Uses, the administration of the property of the
dissolved monasteries, and the general increase of wealth
and commerce which characterized the era.13 Hence, the
Chancellor came to sit both in court and in chambers, in
term and in vacation; and the court was always open.14
Sir Christopher Hatton, who held the seals from 1587 to

1592, is said to have been given the office because his skill
as a dancer won the approval of his royal mistress ! How
ever, he had sufficient wisdom to call to his aid Dr. Swale,
an eminent civilian; and his administration was tolerably
creditable.15 His successors, Puckering (1592-1596) and
Egerton (1596-1617), were lawyers.16
Lord Ellesmere (Thomas Egerton) is the first Chan

cellor whose decisions have come down to us in regular
order. He is likewise said to have been the first to follow
precedents and decided cases. How far the early Chan
cellors were bound by precedents is indeed a disputed ques
tion. The traditional view as stated by Coke and Black-

" Kerly, 97.
"2 Chancellors, 87.
" Kerly, 98.
" 76.
15 Ib.
" Ib.
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stone 17 is that they did not follow them at all, but judged
each case on its own merits.18 Hence, the classical remark
of Selden 19 that "Equity is a roguish thing" and that since
the conscience of the individual Chancellor was made the

standard, it was the same as if it had been the Chancel
lor's foot. On the other hand, Spence denies that the Chan

cery judges acted without regard to previous decisions.

Speaking of the general period of which we are now treat

ing, he says: "Nothing is recorded as having been deliv
ered judicially from the bench, which can warrant the

supposition that the private opinion or conscience of the

judge, or what is perhaps equivalent, his whim or caprice,
independent of principle and precedent, was a legitimate
ground of decision." 20 This is perhaps too strong. Thus
we know that in one case Sir N. Bacon let off an unsuccess

ful plaintiff without having costs assessed against him,
because he was "a very poor boy in very simple clothes
and bare legged and under the age of twelve years." 21

Again, Lord Ellesmere gave as the reason for his decision
in one case "the pitiful cries of the father and mother dying
as aforesaid (of the plague) and of the poor orphans called
to God for relief and moved the heart of the Chancellor
to take compassion on them and make such orders as he
hath." 22 In the Earl of Oxford's Case the same Chancellor
said that due to the infinity of human actions it was im
possible to lay down any general rule of decision, but that
the Chancellor must have discretion.23 Spence considers 24

that the Chancery judges followed the precedents of the
Roman law, but Kerly declares that they followed them
only so far as they coincided with the principles of natural
right and justice, and that they invented the doctrine of

" 3 Comm., 430.
18 Kerly, 100.
" Table Talk, torn, iv., p. 2028.
20 Spence, 415.
21 Kerly, 99.
"Ib.

"Kerly, 100.
" Spence, 712.
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specific performance and some others, which were unknown
to the Roman law.25 His conclusion is that the Chancel
lors followed precedents and traditions of the court, but
were not strictly bound by them.26 It seems fairly certain
from the records of the time that the Chancellors possessed
a discretion which their successors retain to a certain ex

tent, even today, when equity has become quite as settled
and crystallized as law.

In 1617, Francis Bacon, Lord Verulum, came to the
seals. Intellectually, he was undoubtedly the greatest judge
who ever occupied the Woolsack. His inclinations and
tastes were, as Lord Campbell tells us, rather those of the

philosopher than the lawyer, but nevertheless he enriched
the literature of the profession with several notable works,
and also made many reforms and improvements in the pro
cedure and practice of the court. After his disgrace and
fall, Dr. Williams, a divine, was appointed to the office.
Williams endeavored by study to increase a very scanty
knowledge of Chancery principles and practice, but with
only moderate success. His administration was not a bril
liant one.27 Lord Coventry (1625-1640) was accustomed
to follow precedents, and he established many rules of pro
cedure.28 During the period of the Rebellion and the Com
monwealth, the Chancery was the object of bitter attack
on the part of those who saw it a survival of monarchial
privilege and royal prerogative. In 1649 after the
flight of the Chancellor, a Commission composed of White-
lock and Keble was appointed to keep the new seal of the
Commonwealth.29 In 1654, Cromwell abolished the Chan
cery, and set up a new court of his own construction.30 All
the work of the Puritan faction was swept away, however,
by the Restoration; and the Chancery was restored with

26 Kerly, 101.
28 Ib.
27 Ib.
28 Ib., 105-106.
20 Kerly, 157.
30 Ib., 160.
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its ancient constitution when Lord Clarendon became Chan
cellor in 1658.

PROCEDURE AND PRACTICE DURING THE PERIOD.

The forms of practice in the Chancery had by the time of
Elizabeth assumed practically the same form that subsisted
down to the abolition of the court.31 They were founded
upon, and followed rather closely, the methods of proced
ure used in the medieval curia regis. A suit in Chancery
was begun by a bill, which asked for many different things,
including sometimes, a subpoena or sergeant-at-arms to
enforce the defendant's appearance, an injunction, or for
relief generally.32 The bill must be signed by counsel, and
objection might be made to it for scandal, multifariousness,
etc.33 Sir Thomas More, and some of the earlier Chancel
lors would not allow the subpoena to issue until they had
examined and approved the bill, and for this purpose, they
sometimes took the advice of the judges;34 but this prac
tice later fell into disuse, the signature of counsel taking
the place of the examination by the Chancellor.35 By 15
Hen. VI, securities were required to be given for the sub
poena, but this had become a mere form by the reign of
Elizabeth.36
The Chancery, like the common law courts, laid great

stress upon the personal appearance of the defendant, even
though he was allowed to have a solicitor (one of the six
clerks) early in the 16th century. Bills pro confesso were
practically unknown, except in very rare cases.37 Hence
such severe penalties as committal to the Fleet, sequestra
tion of property, and even commission of rebellion were
denounced against obstinate litigants.38 Sometimes, an in
junction, a habeas corpus cum causis, or a writ of ne exeat

" Spence, 379.
" Ib., 368.
"Kerly, us.
" Spence, 368.
"76.
" Kerly, 119.
37 Kerly, 119.
"Spence, 369-70; Crompton, 47a.
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regno might issue, as the circumstances of the case re

quired.39 In some instances, the Chancellor, following his
usual policy of conciliation, would write to the defendant,
and urge him to do the plaintiff justice.40 The Masters in

Chancery, as we have seen, were also accustomed to try
to effe'ct amicable settlements in chambers.

Answers to interrogatories in the bill were required
within eight days, except in case of aged or sick persons,
who might be examined by a commission of dedimus potes-
tatem, issuing under the Great Seal.41 Penalties were pro
vided for insufficient answers, making re-examinations
necessary.42 Pleas against the bill itself, or to the juris
diction, and objections for want of proper parties, were

made by the defendant, who might also demur ore tenus, or
in writing, before he answered. Demurrers were usually
referred to the Masters, though Lord Bacon heard them
himself.43 No costs were given when demurrers were sus

tained, and this often worked hardship on defendants, for
the plaintiff could, under such circumstances, dismiss the
suit by paying 20s. costs, leaving the defendant with the
burden of the costs of his defense resting upon him.44

After the plea or answer, came the plaintiff's rejoinder.
Anciently, as we have seen, the pleadings might continue
beyond this, as in the common law system, but in the period
of which we are now treating, the rejoinder ended the plead
ings, and whatever more was necessary, was done by amend
ment.45 Rejoinders themselves were rare at the end of the
16th century.46
The method of examining witnesses in the Chancery,

59 76., 65b; Spence, 270.
Leg. Jud. In Ch., 243; Spence, 368.

"76., 372; Kekly, 120.
" 76.
" 76.
" 76., 121.

"76.; Spence, 374.
16 Kerly, 121.
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was in sharp contrast to that employed in the law courts.

Instead of a vive voce examination in open court, coram

judice et populo, the witness in an equity case was exam

ined privately on a set of written interrogatories supplied
by the parties; an official examiner conducted these inqui
sitions, and could only ask the questions which had been

given him.47 Affidavits were allowed in some cases, but

were not good evidence for the proof of title, or other im
portant issues.48 After the evidence was published, no fur
ther depositions were allowed, except on collateral mat
ters.49 Sometimes an issue might be sent to the law courts
for trial, and witnesses might also be examined at the hear

ing.50 A peculiar practice in vogue at this period, consisted
in examining or re-examining witnesses after publication
of the evidence, and reserving the testimony thus gotten for
the eye of the Chancellor alone, who might divulge it or

not, as he chose. This practice existed in the time of Eliz
abeth.51

The decree was drawn up in the pleadings, pronounced
by one of the six clerks, and signed by the Chancellor. It
was then recorded, and in this form, was considered unal
terable. The only appeal was by a Bill of Review, or pe
tition to the king.52 Bacon's Orders required obedience to
the decree as a prerequisite to obtaining such a bill, unless
the decree extinguished the petitioner's right.53 Until the
decree was signed, it was interlocutory, and open to recon

sideration.54 Decrees were enforced by committal to the
Fleet (Temp. Henry Vl-Charles I) and by sequestration.55
If the decree was for land, and the defendant refused to
obey it, the court would, in some instances, give the plain-

" lb.
" Ib., 122.
" 76.
" 76., 123.
"Tothill, 23, 286-87; Spence, 381.
" Kerly, 124.
"76.
" 76., 123-24.
55 Spence, 390.
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tiff possession, and issue a commission to a justice of the

peace, or a writ to the sheriff, requiring them to put the

plaintiff in possession.56 As it was generally believed that

the Chancery could "only coerce the person," the law courts

frequently protested against the practices described above,
declaring that the Chancery could only enforce its decree

by imprisonment. This objection was disregarded.57 Re-

hearings after the decree were frequently granted�so fre

quently indeed, as to have become an abuse in the time of

James I.58

MISCELLANEOUS NOTES ON PRACTICE.

Bills of Revivor were known in the reign of Elizabeth.59

They were necessary on the death of a party to the suit,
or upon the marriage of a feme sole. They were brought
by, or directed against, the representatives of the deceased

party.60
Scandal, impertinence, and multifariousness in pleading

were greatly disliked at this period. Prolixity was pun
ished with especial severity. Thus in 1596, one Mylward
used six score sheets of paper to draw up a replication,
which could as well have been engrossed upon sixteen, and
it was ordered that a hole be cut in the replication, and
Mylward's head thrust through it, and that he be led in
this condition into every court in Westminster. In addi
tion to this, he was fined �10, and twenty nobles costs.61

Arbitration was frequently employed by the Chancellors
and Lord Keepers of Elizabeth's reign. The Master of the
Rolls or some other Master, one of the Chief Justices, or
even the Chancellor himself, might act as umpire. If the
arbiters could not agree, the whole case might be reheard,
and then sent back to them.62

" Tot., 37, 46, 221 ; Spence, 392.
67 Y. B. 2, Rich. Ill, 9; 1 Eq. Abr. 130 note t; Spence, 392.
68 Parke, Hist, of Court of Chan., 126 ; Spence, 392.
" Tot., 12.
80 Ker., 120.
81 Munro, 629; Kerly, 119.
82 Spence, 385.
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The Chancellors of this period frequently enforced the
maxim that he who seeks equity must do equity. Hence
they sometimes gave effect to purely moral duties, as obe
dience, gratitude, etc. Thus Sir N. Bacon, when Lord

Keeper, ordered the plaintiffs in a suit to withdraw slan
derous remarks about the defendant, under penalty of hav
ing their bill dismissed.63 The same judge in a suit by a

daughter against her mother for a legacy, ordered the plain
tiff to be "humble and dutiful," and the defendant to pay
the plaintiff 150 marks, in satisfaction for 500 marks.64
Decrees for the defendant were sometimes given on the

plaintiff's own suit. Thus in a case arising during the
Chancellorship of Hatton, Mr. Phillips, the plaintiff's so

licitor, moved the court to set aside a motion for such a

decree, on the ground that there was no precedent for it.
Thereupon a number of precedents from the time of Henry
VIII were produced, and Mr. Phillips was committed to
the Fleet for his rash assertion.65 Moreover the Chancel
lor sometimes stayed the enforcement of decrees to compel
the plaintiff to accept reasonable offers from the defend
ant.

Poverty, as has been seen, was from the earliest times
a ground for relief in the curia in chancery. By Statute
11 Hen. VI, c. 12, poor persons having causes of action,
were allowed to have original writs or subpoenas gratis,
at the discretion of the Chancellor, who was also to assign
them counsel. Suits in forma pauperis were frequent ii>
the reigns of Elizabeth, James I, and Charles I. Some
times a certificate of counsel accompanied the application,
vouching for the merits of the case, but it was often ad
mitted simply on the affidavit of the plaintiff that he was
not worth �5.66
Bills of Review in Chancery were introduced in the rei�n

of Henry VIII.67

Fol. 519 5 & 6, Eliz.
A 1573 fol. 135.

Spence, 423 and note a.

Spence, 381.
76., 394.
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HEADS OF CHANCERY JURISDICTION DURING THIS PERIOD.

While Lord Nottingham is generally called the "Father
of Modern Equity," it is nevertheless true that, in the one

hundred and fifty-eight years which elapsed between the

Chancellorship of Wolsey and his own, nearly all the heads
of present day equity made their appearance; and many
of the rules which govern courts of Chancery today, be
came fixed and settled during this period. It is proposed
at this point, to review the various subjects over which the
Chancery court took jurisdiction in the era under discus
sion. The arrangement used by Mr. Spence 68 will be fol
lowed as far as practicable.

TRUSTS

Uses and trusts had become very common during this

period.69 The Statute of Uses dealt a severe blow to these
forms of conveyancing, and introduced others, which in
clude many of those complex and technical rules so peculiar
to English real property law (executory devises, shifting
and springing uses, covenants to stand seized, etc.). In

Tyrrel's Case,70 the judges declined to enforce a conveyance
from A to B and his heirs, to the use of A for life, and
from that time until 1634 no further cases of this kind
occur. In the last mentioned year, however, the Chancery,
in Sambach v. Dalston,71 ordered such a conveyance to pass
"according to the intent," although it acknowledged that
a use could not be predicated upon a use. This was ninety-
nine years after the Statute of Uses. From this time, the
practice must have been more or less common, for in the
Compleat Attorney72 (1660) it is laid down that a use

upon a use is good, if no consideration is paid; but other
wise, the feoffee takes the fee clear of any case. In Sym-
son v. Turner 73 three ways were pointed out in which uses

88
pps. 429-433.
" Kerly, 131.
70 2 Dyer, 155a.
" Tot., 188.
72 314 (1660) see also Scott Cas. on Trusts, pp. 8, 10, 13.
73 1 Eq. Ca. Abr. 383n (1700).
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or trusts could be created, notwithstanding the Statute of

Uses.

ADMINISTRATION.

The jurisdiction of the Chancery Court in the adminis
tration of estates existed from an early period. The pri
mary jurisdiction was indeed vested in the Spiritual Courts,
but their power over executors and administrators was

necessarily defective, and the interposition of the Chan

cery became necessary in many instances.74 It was com

mon, in the period before the Statute of Wills, for tes

tators to dispose of their lands by appointing feoffees to

uses in their wills; and these came peculiarly under the
Chancellor's jurisdiction. Moreover, in matters of account,
discovery of assets, etc., the machinery and methods of
the Chancery were far superior to those of the Courts
Christian. The common law courts also had a jurisdiction
in probate matters, (such as entertaining actions by the
creditors of the estate,) but their procedure was not fitted
to do more than to establish the existence of the debt, and
could not go into questions of marshalling, discovery, sub
jection of equitable assets, execution, etc.75 The Chancery
was therefore a necessary adjunct in such matters to both
the Ecclesiastical and the law courts.

If the feoffee to uses sold the trust estate, the cestuis
were without a remedy at law, since the law courts did not
recognize their existence, but from the time of Henry VI,
the Chancellor compelled the feoffee's executors to reim
burse the cestuis.76

The Chancery would not at first entertain a simple suit
for a legacy, leaving the parties to the Spiritual court. The
reason given was, that the mere fact that the executor was
a trustee, did not furnish a sufficient reason in itself to
warrant the Chancellor in assuming jurisdiction;77 but

74 Story Eq. Juris, Sec. 530-40.
75 Ib., 535.
78 Spence, 580.
77 76.; Tot., 81.
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from a case in 40 Eliz., it appears that the practice was

recognized at that time. (1588). By the reign of Charles
I, the jurisdiction was well established, and that for several
causes: 1, Alleged insufficiency of assets. 2, Legatees in

Chancery could be compelled to give bond to indemnify
possible creditors, which could not be done in the Eccle
siastical courts. 3, Legacies for femes covert could be made
secure by the Chancery, against interference by the hus
band. 4, Debts of the deceased could be paid before leg
acies; here again, the Spiritual courts were impotent.78
After the time of Lord Ellesmere, the Chancery adopted the
civil law rules of the Ecclesiastical courts as to legacies.79

CHARITIES.

Charities are thought by Story 80 to have been derived

from the Roman law. Their history before the famous

statute of 43 Elizabeth is obscure�so much so, indeed, as
to cause it to be generally believed that the Chancery juris
diction over them was founded on this statute alone. This
was the view of Lord Loughborough in Attorney-General
v. Bowyer,81 and also of Chief Justice Marshall, in the well-
known case of Baptist Association v. Hart.82 However,
later researches have proved this idea to be erroneous.

From several cases in the 15th century, it appears that the
Chancellor was accustomed to take jurisdiction in cases of
lands or uses thereof, directed by will to be applied to char
itable purposes, of which the Ordinary had originally had
charge, and also of gifts inter vivos for the same purpose.83
In Porter's Case,84 lands were devised to A in fee, upon

condition that she support therewith a free school, and
certain almsmen and almswomen. This was held to be a

78 Tot., 226, 227; Spence, 480; Kerly, 140.
78 Ib.
80 Story, sec. 1143.
81 3 Vestris, 714, 726.
82 4 Wheaton, 1.
88 Wakering v. Boyle, Cal. i 57 temp. Hen. VI ; Lyon v. Hewe, Cal.

ii temp. Edw. IV; Spence, 587.
84 1 Co. 22b, 34 & 35 Eliz. ; Story, 1143.
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good use. Lord Coke and Sir Thomas Egerton, who were

of counsel in this case, cited none but precedents from the
law courts, and this fact induced Lord Loughborough to
consider that the Chancery had no inherent jurisdiction in
such matters. But it is generally considered today, that the
Chancery had original jurisdiction over charitable trusts,
and that the act of 43 Elizabeth is merely declaratory of a
pre-existing custom.85

The terms of this statute empower the Chancellor to in
quire into, and confirm a number of different charities
enumerated therein.86 Lord Hardwicke stated in Bailiff of
Burford v. Lenthall87 that the jurisdiction of the Chan
cery over these matters was composed of its general juris
diction over trusts, together with the prerogative jurisdic
tion delegated by this statute.88 It may be said in conclu
sion, that after the statute, the Chancellors were always
particularly favorable to charities for the relief of poor
persons, and would entertain bills to enforce the same for
sums less than �10, the lowest amount of which the Chan
cery would ordinarily take cognizance.89

SEPARATE ESTATES OF FEMES COVERT.

The Roman law of the Imperial period looked upon the
wife as a separate person from her husband, having a dis
tinct legal personality, and capable of suing and being sued
alone.90 This view was adopted by the Ecclesiastical
courts.91 The Chancery originally held the common law
doctrine of the unity of the conjugal personality, and in
some cases pushed it to an extent which seems hardly con
sonant with the justice and good conscience which it was
supposed to administer. Thus in 7 Edward IV, the Chan
cellor, Nevil, Bishop of Exeter, held, (the judges concur-

86 Story, 591 ; Bispham, Prin. Eq., sec. 118.
86 Story, 1159; Bisp., 119.
87 2 Atk. 553.
88 Spence, 591-92.
89 Kerly, 142.
80 Hadley, Introduction to Roman Law, p. 143
81 Spence, 594.
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ring) , that where W, a feme covert, had received the pur

chase money of lands from her feoffee to uses, who had

conveyed to P at the request of W and H, her husband,
W might on H's death, recover the value of the land from

the feoffee, or the land itself from P, unless he could prove
that he had no knowledge of the coverture.92

Later, the Chancery modified this view, and ceased to

regard the wife as completely submerged in her husband's

personality. This new doctrine first arose in cases of sep
arations; in Sanky v. Golding,� W, the wife, joined in
the sale of her realty; on her separation from H, a trust
fund was created for W, out of part of the proceeds ; W had
occasion to sue the representative of the trustee to enforce
the trust; he demurred for the non-joinder of H; but the
demurrer was overruled, and he was ordered to answer at

once. A similar case occurred in 21 Jac. I.94 However, the
idea of a wife suing her husband himself, was so contrary
to the opinions of the time, that it was not possible until
the Chancellorship of Lord Somers. (1695).95 Thus, in a

case in 15 Car. I 96 W sued H by her next friend, to en

force the terms of a marriage settlement, and the bill was

dismissed, because there was no precedent for it, except in
cases for separation.97 To the same effect are Danby v.

Peele,98 and Simpson v. Simpson." The wife possessed
the power of alienation,100 but she could not dispose of her

separate estate by will,101 married women being expressly
barred from the operation of the Statute of Wills. She

might make a will of personalty with her husband's as

sent.102 Separate estates for married women might be cre-

92 Ib. 595.
98 22 Eliz.; Cary, 124.
84 Tot., 158; Spence, 595.
96 Drake v. Storr, 2 Freem. 205; Spence, 596.
98 Tot., 161.
97 Spence, 596.
98 Tot., 961; 13 Car. I.
99 Ib., 97; 3 Car. I.
100 Gorge v. Chanssey, Rep. In Ch., p. 67; Kerly, 142.
101 Ib.
102 Spence, 596.
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ated out of her savings, or from property conveyed to a

trustee.103

MORTGAGES.

The common law doctrine of forfeiture was regarded
with disfavor by the Ecclesiastical Chancellors, influenced,
no doubt, by the action of the Lateran Council (1178) which
condemned the practice of enforcing forfeitures of pledges
in cases where the creditor "had been paid the debt and
expenses out of the profits." 104 Mortgages of land were

known in the time of Henry VI and Edward IV,105 and in
cases where A had conveyed Blackacre to B, as security
for a loan, to be repaid on a certain day, and duly paid
on the day fixed, the Chancellor would compel B to ex

ecute a reconveyance. In this matter the Chancery seems

to have superseded the law courts, which could only have
given damages for the breach of the covenant.106

The next step was for equity to relieve the mortgagor
in cases where he had been prevented by accident, fraud,
mistake or other special reason, from paying on the due
day. Cases wherein such relief was granted began to oc
cur from the time of Edward IV.107 However, it was not
until the reign of James I, that the equity of redemption
came to be recognized as a right of general application,
without special circumstances.108 In Call v. Wood,109 there
was a decree for foreclosure, if the mortgage debt and in
terest were not paid on a certain day, but, it is stated,
that the mortgagee "consented" to give up the land on

payment of principal, interest and costs.110

Equities of redemption came finally to be recognized by
103 Kerly, 142.

~

104 Spence, 601.
105 3 Reeves, 338; Spence, lb.

9 Edw. IV, 25; Ellesmere, 87; Cal. i 67 temp. Edw. IV; Spence,
107 Y. B. 9 Edw. IV. 25; Spence, 601; Ker., 143.
108 Ib.
108 Reg. Lib. 1604 fol. 462.
110 Spence, 602 and note.
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the time of Charles I.111 The Chancery seemed to regard
them with special favor, and in one case,112 it was declared

that this court would "relieve a mortgage to the tenth gen

eration." 113 The same spirit was shown in the doctrine
evolved at this time, by which agreements to waive the

equity of redemption, were declared void.114 In a similar
manner, agreements that unpaid interest should become

principal, were denied effect, as "tending to usury and op
pression."115

INFANTS AND GUARDIANS.

The guardianship of infants whose fathers held their
lands in knight's service, was vested, at common law, in
the feudal lord, who, as a compensation for his trouble,
was entitled to the mesne profits until the heir was of age.
To avoid this, lands were often conveyed to uses, so that

only the equitable interest descended, freed of the feudal
burden.116 This evasion forms one of the grievances set

out in the preamble to the Statute of Uses. The guardian
of an infant whose lands were held in socage, was the near

est male relative, to whom the lands could not descend.117
There were also guardianships by the customs of Kent,
(gavilkind), London, etc., and also in the case of copyhold
lands, by the custom of the particular manor,118 but of
these no further notice is necessary.

The origin of the Chancellor's jurisdiction over infants
is somewhat obscure. The general opinion is that it arose
from the power of the king as parens patriae, to protect
those of his subjects who were incapable of protecting them
selves, and passed with many other prerogative rights to
the Chancery. This opinion is upheld by the authority of

111 lb.
112 Bacon v. Bacon, Tot., 133, 15 Car. I.
118 Kerly, 144.
111 Spence, 603.
115 Chambers v. Goldwin, 9 Ves., 271-72; Spence, 603.
118 Ib., 605.
117 Ib., 606.
118 1 Blackstone, 462; Spence, 606.
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Story, despite a number of objections urged against it.119

It is probable, therefore, that the Chancery exercised power
over infants and their property at an early date. Since
this jurisdiction was exercised by appointments and or

ders, and not by regularly contested suits, no particular
record was kept of it, and this accounts for the absence
of any mention of such matters in early Chancery proceed
ings. .The first recorded notice of an order of this kind
is in Reg. Lib. B, fo. 177 (1582, 24 Elizabeth) in which a

curator is appointed to receive an infant's property.120
From this time, there are instances of suits to cause guar
dians to account, orders relating to custody of infants,
etc.121 The Chancery controlled guardians created by the
common law courts, sometimes removing them, when the
interest of the ward was thought to require it.122 More
over, the infant might sue his guardian for an account
ing in the Chancery, even though the common law action of
account was open to him.123
From the time of Lord Somers, (1696) the jurisdiction

to appoint guardians to protect the general welfare and in
terests of infants became well established and generally
recognized� so generally recognized indeed, that one

writer 124 has declared that the Chancery jurisdiction orig
inated at this time, by an act of usurpation on the Chan
cellor's part. It is hardly probable, however, as Story ob
serves, that the Chancellor at this late period (especially
in view of the public feeling aroused by the Revolution of
1688), would have assumed such extensive powers on his
own initiative, or that Parliament would have suffered him
to do so.125 The appointment of guardians mentioned above,
might be done by petition without bill.126

Story, Eq. Juris., sec. 8, 1327-1334.
~

"� Spence, 611n.
1,1 Reg. Lib. A, 1590 fo., 257, order by M. R.; Spence, ib.

Poster v. Denny, 2 Ch. Ca., 237; Spence, 611.
""Ib.

12i Hargrave, note to Coke Litt. 89a.
"5 Story, 1332n.
""Petition of Hempden, Story, 1332; Spence 612; Fonblanque

Equity, 266.
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In taking the general supervision of infants' estates into
its hands, the Chancery made provision for the mainten

ance, education and marriage of its wards.127 Hence noth

ing could be done touching them, in any manner, except
by the direction of the court, and every act not so done,
was punishable as a contempt. To kidnap or conceal the

infant, to disobey orders as to his education and mainten

ance, and to marry the ward without the consent of the

court, were acts of this description.128 The case of Eyre v.

Countess of Shaftesbury, 129 although falling in a period
somewhat later than the one under discussion, is the lead

ing case upon the subject.

Coming next to the question of adjective and procedural
matters, incident to the care of infants, we find, in the first

place, that the rule requiring an infant to sue by his next

friend, is of very ancient origin.130 In Mitford's Chancery
Pleading,131 it is stated that the first mention of a prochein
ami is in the Stat. West. 2nd, c. 15, and Story observes 132

that "the authority of a prochein ami to sue for an infant
seems to be derived from certain statutes passed in the

reign of Edward I," citing Stat. West. 1st, c. 48,133, West,
2nd, c. 15,13* and other authorities. An infant was not se

cure, however, from retribution for his own misdeeds.135
In 12 Eliz., an infant was committed to the Fleet for fail
ure to obey a decree.136. Cases also occurred in 37 Eliz.,
and in the reigns of James I and Charles I, in which in
fants were ordered to perform decrees entered during their

127 Spence, 612 ; Story 1341.
128 76., 1353, 1358; Spence 613.
129 White & Tudor Lead. Cas., In Eq., 538.
130 Cal. ii, 19 temp., Hen. VI; Saunder v. Saunder ib ii, 57, 59, temp.

Edw. IV; Spence, 616.
131 7th Am. Ed., 1849, sec. 26n.
132 Eq. PI. sec. 58, n 2.
138 2 Inst., 267.
134 76., 390.
136 Spence, 616.
138 Tot., 172.



HISTORY OF HIGH COURT OF CHANCERY 93

minorities.137 In Weston v. Talpell,13* it was said that "an

infant shall be bound till he comes of age and undo it by
bill." 139 But in Cary v. Berty,1*0 it was declared that no de

cree should bind an infant, unless a day were given him

to show cause after he reaches his majority.141 This might
be accomplished by the use of a parol demurrer by the in

fant.142 It may be said in conclusion, that the Chancery
in the time of James I, protected the interests of unborn

posthumous children,143 although the common law did not

recognize gifts to such children.144

IDIOTS AND LUNATICS.

The jurisdiction of the Chancery over persons of un

sound mind, is in its origin, a mixed one, arising partly
from the general delegation of the royal prerogative,145 and

partly from the Statute 17 Edw. II, enacting that the king
(instead of the lord of the fee), should have the custody
of idiots and lunatics.146 Abuses in the administration of
the feudal lords in regard to these matters, are said to have
been the reason for the passage of the statute.147 This
branch of the royal power was delegated to the Chancel
lor personally, and not as head of the Chancery court, the
delegation being accomplished by the use of the sign man

ual.148 It is necessary, therefore, to distinguish between
the general jurisdiction of the Chancery over insane per
sons, and the special delegated power of the Chancellor.
although there is but little distinction between them in
practice. The warrant under the sign manual gave the

137 Spence, 616.
138 Tot., 172; 37 Eliz.
138 Spence, 616.
140 2 Vern., 342, 1696
141 Ib.
Hi Com. Dig. Enfant (D3) Pleader 2E3; 1 Daniel Ch. Pract. 222.
143 Tot., 134; March v. Kirby, 10 Car. I.
144 1 Bl. 130; 2 ib., 169; Spence, 617n.
145 Ib., 618.
146 Ib., 617; 1 Bl. 303.
147 Spence, 617.
148 Story, sec. 1363.
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Chancellor the right to provide "for the maintenance of

idiots and lunatics and for the care of their persons and

estates, and no more." 149 The Chancellor therefore, under
this special power, granted the custody of the lunatic to a

committee, and assigned him a maintenance. In all other

matters, such as making and enforcing orders relative to

the estate, the Chancellor acted in his general capacity as

keeper of the king's conscience, and not it would seem, as

a court of equity.150 For this reason, the appeal from his
orders in such cases lay to the king and his council, and
not to the House of Lords.

Since idiots and lunatics require practically the same

care as infants, the remarks already made upon the prac
tice relative to minors, apply also to insane persons. The
rule of the Chancery seems to have been to care for the

property of the insane person as well as possible, without
paying much regard to precedent.151

FRAUD.

This head of equity made its appearance, as we have
already seen, at a very early period. By the Statute 3 Hen.
VI, c. 4, all gifts of goods and chattels in fraud of creditors
were made void, and this was extended by 17 Eliz., c. 4.152

By the famous act of 13 Eliz., c. 5, it was provided that

feoffments, gifts, grants, etc., of lands, tenements, heredi
taments, goods and chattels, to "delay, hinder or defraud
creditors," "shall be . . . clearly and utterly void." 153

Frauds upon subsequent purchasers were condemned by
27 Eliz. c. 4 (made perpetual by 39 Eliz., c. 18) 154 The

Chancery and law courts had concurrent jurisdiction under
these statutes. In Leach v. Dean,155 it was held that a vol
untary conveyance was prima facie void, as against one for

1364.
"� Ib. and note 3.
151 Spence, 618.

76., 623.
153 Bispham, sec. 241.
151 Ib., sec. 250.
1SS 1 Rep. Ch., 78 (16 Car. I).
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a valuable consideration,156 and this seems to have been the

general doctrine.157
During this period, the conceptions of what constituted

fraud became, as it were, more refined, and the Chancel
lors more astute in dicovering it. In this way, the doc
trines of implied or constructive fraud, as distinguished
from bald, actual fraud began to develop. Thus, deeds
would always be set aside for actual fraud, but in the reign
of James I, the Chancery began to relieve against such
instruments gotten from persons who, through weakness,
were incapable of transacting business,158 although this
was not a sufficient defense at law. Relief was also given
against fraudulent verdicts, even after execution of judg
ment.159
The astuteness of the Chancellors mentioned above, to

discover fraud, caused them to go much further than the
law courts, and even contrary to the rules of law.160 At
law, the fraud must be proved, or must be clear upon the
face of the transaction; in the Chancery, fraud could be
inferred from all the surrounding circumstances.161 The
Chancery even went further, and declared that, from mo

tives of public policy, certain transactions would be con

sidered fraudulent per se, and without regard to attendant
circumstances. This doctrine applied chiefly to persons
standing in fiduciary relations to others, and forbade a

guardian, for example, to make any personal profit out of
his ward's estate.162 The Chancellor also set aside con

tracts binding the estates of expectant heirs.163
Money lost at gaming, where unfair methods had been

used, could be recovered at common law by an action of

Spence, 623n.
157 76.
168 Tot., 268; 8 Jac. I, 12 Jac. I; Herbert v. Lowens, 1 Rep. Ch. 13, 3

Car. I; Spence, 624.
189 1 Rep. Ch. 11 ; Spence, 624.
180 76., 625.
161 76.,- Kerly, 145.
162 Spence, 625.
163Varner's Case 2, Freem. 62; Wiseman v. Blake ib 111; Rich v.

Sydenham, 1 Ch. Ca., 232; 23 Car. II; Spence, 626.
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case.164 The Chancery went further, and relieved against
securities given for gambling debts, this relief being based
on public policy.165 The Star Chamber appears to have
taken criminal cognizance of fraud in some cases.166

ACCIDENT.

"The . . . jurisdiction of Courts of Equity (in cases of

accident) may be truly said to embrace, if not all, at least
a very large portion of the original jurisdiction inherent
in the Court from its very nature, or first conferred upon
it after the dissolution or partition of the Great Council
or Aula Regis of the King." 167 The powers of the Chan

cery under this head, arise, as has been seen, in cases of

penalties, forfeitures, feoffments without livery, etc.168 At

first, some special circumstances had to be shown to war

rant the Chancellor's interference, but in the reign of Philip
and Mary,169 bills to relieve against cases of pure accident

began to appear, and these became common in the reign
of Elizabeth.170 In a case in Reg. Lib. B 1575, fo. 42, the
plaintiff's bill set out that he, as the defendant's tenant,
paid his rent to the defendant's servant, who had no au

thority to receive it; hence he was obliged to pay it over.

Being poor, he had considerable difficulty in collecting the

money, and when he finally reached the defendant's house,
the latter declined to receive it, saying that the sun had

set; as it was a cloudy day, there was some doubt as to
the correctness of this assertion. The defendant brought
ejectment, but was enjoined by the Chancellor, from mo

lesting the plaintiff.171 This jurisdiction extended to cases

where the default was trifling, even if there was no ac

cident to excuse it; in fact, in such matters, no excuse at

l" lb.
105 Tot., 81; 38 & 44, Eliz.; Spence, 626.

Ib., 623.
1,7 Story, sec. 75.

Spence, 628; Kerly, 145.
Cal., p. 142.

170 Reg. Lib. B., 1579 fo. 6, 138.
171 Spence, 629.
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all was required.172 By the time of James I, the power of

the Chancery in this respect was well established, and Coke
mentions it, as one of the heads on which the Chancery's
jurisdiction was based.173 In the reign of Charles I, it was
established, that in case of the forfeiture of a bond, the
obligor might tender the money, within a reasonable time,
and that the obligee could not then sue on the bond, so as

to recover interest due, after the tender.174 The same rule
was held to apply to forfeitures for non-payment of rent.175

The Chancery frequently relieved persons in cases where
evidence had been lost through lapse of time.176 It also

gave relief in cases where instruments and documents had
been lost, which conferred legal rights, and whose produc
tion was required by the rules of common law pleading.
Profert of a bond or other specialty was absolutely neces

sary in the law courts, and if such an instrument had dis

appeared, the right it represented was also lost, and could

only be revived by an application to the Chancellor.177

To discourage the prosecution of stale claims, the Chan

cery often ordered old securities, upon which no action had
been brought, to be cancelled. Thus in Gibson v. Fletcher,178
a mortgage which had been held for seventeen years, with
out any attempt to enforce it, was ordered destroyed.179
In Goddard v. Goddard180 the plaintiff after acquiescing for
sixteen years in a patently defective decree, was denied the
right of attacking it by a bill of review.181

IGNORANCE AND MISTAKE.

The rule ignorentio legis neminem excusat, was recog-

Reg. Lib. 8 & 9 Eliz., fo. 359; Spence, 629.
173 4 Inst., 84; Story, sec. 76.
171 Tot., 89, 180; Spence, 630.
175 Ib.; 2 Freem., 115.
178 Spence, ib.; Tot., 104, 105, 116, 264, 269-270.
177 2 Freem., 70; 1 Fonblanque, 15; Mitf. Ch. PL, 113; Spence,

630; Story, sec. 81.
178 Spence, 630.
180 1 Rep. Ch., 74.
181 Spence, 631.
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nized at this period, as appears from a passage in Doctor

and Student.182 However, the Chancery frequently re

lieved against mistakes of fact, even in the most solemnly
executed instruments. The only matter which could induce
the law courts to look behind the seal upon a specialty, was
fraud; equity paid little attention to the doctrine of es

toppel, but was guided by the intent of the parties; hence
it readily corrected mistakes.183 Moreover, even if the
law courts could have taken cognizance of such matters,
the most they could have done would have been to declare
the instrument void; the relief given by the Chancery was

therefore more efficient.1Si It should be noted in this con

nection, that the law courts, by allowing actions on the
case, in cases of mistake, etc., gave such relief as their con
stitutions afforded, but it fell far short of the complete
relief given by the more flexible Chancery procedure.185

SURETIES.

The commercial value of contracts of suretyship was rec

ognized in the 15th, 16th and 17th centuries, because such
contracts were often the only means by which money could
be borrowed.186 In view of the dangerous obligation which

the surety freely took upon himself, the Chancellor at an

early date, compelled the creditor to treat him with great
fairness.187 Thus, in a case in the 9th of Edward IV, the
Chancellor, Stillington, discharged a surety, because the
creditor having received part of the debt, had given the
debtor an extension of time without the surety's consent.188
This favorable attitude toward sureties was carried at

times, to an extraordinary length. In Johnson v. Pudi-

cott,189 A became surety for B, and on B's going into bank-

182 Dial, 2; Story, 111.
183 Kerly, 146.
184 Spence, 634.
185 Ib.
186 Kerly, 146.
187 Ib.
188 Brooke Consc, 3 ; Spence, 637.
189 Tot., 181; 10 Jac. I.
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ruptcy, his creditors were enjoined from suing A, thus

defeating the express object of the contract.190 In a case

in the reign of Charles I, the surety was held discharged,
because the creditor had allowed the debt to run for a long
period of time, and the surety believed that it had been

paid.191 It was in the reign of the same monarch, that the
doctrine of contribution between sureties became firmly es

tablished.192

The law courts adopted the views of the Chancery on

this matter to a very large extent, but inasmuch as their,
machinery was but imperfectly adapted to the protection of

sureties, the Chancellor retained his jurisdiction in the
premises.193

ELECTION.

This doctrine first arose in cases arising under wills, and
was later extended to other instruments.194 It was known
as early as the reign of Elizabeth, as appears from the case

of Lacy v. Anderson 195 and also Rose v. Reinolds.166 In
the first case, the widow took certain copyholds in lieu of
dower at law, and after holding them for twenty years,
sued for her share of her late husband's freehold lands.
It was held, that she was put to her election.197 In the lat
ter case, the widow was held barred of her dower, by taking
a substitute which had been provided for her, though the
substitute was not a legal bar.198

RECOVERY OP SPECIFIC CHATTELS.

Bills for the recovery of specific chattels are known as

early as the time of Henry V. Thus the return was sought

190 Kerly, 146.
181 Tot., 279; Spence, 638.
192 Kerly, 147.
198 Hawkshaw v. Parkins, 2 Swans, 545 ; Spence, 637n.
194 Story, sec. 1080.
195 Choice Cas. in Ch. 155, 24 Eliz.
198 Ib., 147, 23 & 24 Eliz.
1,7 Spence, 639.
198 76.
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of a gilt cross,199 a crucifix,200 and a crimson bed.201 The
common law gave the action of detinue in such cases, but
the relief gotten under it was imperfect, (1) because the
declaration in detinue must describe the chattel sought with
a degree of particularity, which was often impossible (al
though the action of trover remedied this somewhat) and

(2) because the common law could only give damages, but
could not restore the object itself, if the defendant persist
ently refused to give it up.

SPECIFIC PERFORMANCE.

Closely allied to the head of equity jurisdiction last men
tioned above is the doctrine of specific performance. This,
as we have seen, is one of the earliest heads of equity juris
diction of the council in chancery.202 The law courts gave
the action of case, under this head, just as they gave detinue
for the recovery of specific chattels, but case was quite as

impotent to work complete justice in this respect, as det
inue was in the former, since the law courts could only
give damages, and could not decree the performance of the

agreement itself.203 During the period under consideration,
the Chancellor frequently decreed specific performance,
sometimes with the advice and consent of the judges.204
This jurisdiction was exercised generally in cases where

specific performance was essential to justice, where an ac

tion for damages would lie at law, or where it would not
lie.205 It was largely, but not altogether confined to the
enforcements of contracts to convey land.206 Thus in

Brandling v. Askey,207 specific performance was enforced

199 C. P. Cooper, i p, 378.
900 Watts v. Lady Fitzjames, Reg. Lib., 36.; Hen. VIII.
201 4 & 5 Phil & Mary, fo. 84; Spence, 642n.
202 Lady Audley's Case, Pom., Eq. 37 n 2 Cal. ii temp., Fich. II; Lord

Scales v. Felbrigge ib ii p. 26, temp. Hen. VI; Y. B. 8 Edw. IV 4b;
21 Hen. VII; Kerly, 147; Spence, 645.

203 Story, 716.
204 Spence, 645.
206 Ib.
206 Reg. Lib., 1582 fo. 231; Spence 645.
207 Reg. Lib. 1 Mary fo. 36.
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of a contract to deliver a quantity of wood ; so of a contract

to build a house, as early as the time of Edward IV.208 The

statute of 29 Car. II, put an end to the jurisdiction of the

Chancery to enforce parol trusts for the transfer of real

estate.209

ACCOUNTS.

The action of account at common law was introduced in

the reign of Henry III.210 It lay against a guardian in soc

age, bailiffs, receivers, and no others,211 but by a fiction,
any plaintiff was allowed to call himself a merchant, and
the defendant his receiver, and so to bring his action against
him.212 However, mutual accounts, as between partners,
were not within the purview of the common law action,
and the Chancery took charge of them, because of its su

perior machinery. In the reigns of Elizabeth, James I and
Charles I, the Masters in Chancery were engaged very

largely in settling such accounts,213 and in time, the Chan
cery, in practice, came to have exclusive jurisdiction over

such matters, although the action of account at law, sur
vives in theory at least, to the present day.214 It was mainly
because of its facilities for taking accounts that the Chan
cery came to have exclusive jurisdiction over partnership
affairs.215

PARTITION.

At common law, the writ of partition directed the sheriff
to empanel a jury to determine the shares of the respective
tenants, its findings being confirmed by the judgment of

so8 Tyngelden v. Warham, Cal. vol. 11., p. 54.
5,09 Spence, 645.
910 76., 648.
511 Kerly, 148.

,lal Inst. 372a; 11 Co. Rep. 90; Crompton on Courts; 49b.; Minor,
Inst., Vol. IV., 1478.

S1S Spence, 649; Kerly, 148.
"'Kerly, 148; Burks PI. & Pr. 145-46.
*15 Kerly, 149; Story, Eq., 466; Mechem on Partnership, sec. 221-

233.
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the court.216 In the reign of Elizabeth, the Chancery began
to make partitions turough commissions of its own, partic
ularly in cases of the estates of infants, and its jurisdiction
became so well established, that the legal action was abol
ished by 3 & 4 Will. IV, c. 27.217

At about the same time that it began to interest itself
in matters of partition, the Chancery also took jurisdiction
over the setting out of boundaries, which had been done at
common law, by the writs de rationalibus divisis or de per-
ambulatione facienda. The equity procedure in such mat
ters was very much the same as in partition suits.218

BILLS OP PEACE.

Bills of this nature are found as early as 8th and 9th

Elizabeth, fo. 104.219 They were brought by tenants and

copyholders to establish the customs of manors, rights of

pasture, turbary, etc.220 A bill of interpleader by a debtor

indebted to one of several creditors is found in 2 Eliz

abeth.221 Originally these bills occurred in cases where

persons had conflicting rights.222

INJUNCTIONS.

I. Special Injunctions.
The Norman kings, from very early times, exercised the

prerogative power of preventing the commission of wrongs,
for which the common course of legal procedure could afford
no remedy. The first injunctive writ of which we have any

record, was issued by Henry I, and prohibits fishing in cer

tain parts of the Thames.223 This preventive jurisdiction
was recognized by the common law, to a certain extent at

213 Spence, 655.
117 76.
2,8 Ib.

�Ib., 656; Kerly, 149.
220 Tot., 108; 139; Mitford, 147, 170.
221 Cary, 65; Kerly, 149.
222 Flecke v. Banyard, iii Cal., p. 115, temp., Rich. III.
223 Text., Roffens, p. 171 ; Spence, 108n.



HISTORY OF HIGH COURT OF CHANCERY 103

least, by the writ of estrepement,224 and by writs quia timet,
which, however, were but temporary and partial.225 The

legislature also made attempts to prevent contemplated
wrongs in certain cases, by the Statutes of Marlbridge,226
and Gloucester 227 which provided punishment for waste
committed by tenants for life and years.228 Moreover by the
Statute Westminster 2nd,229 one tenant in common was em

powered to compel his follow tenant, who had committed
waste, to take the part of the land wasted, or else to give
security against a repetition of the offense. All these rem

edies were partial, temporary, and unsatisfactory.230 Hence
the Chancery from an early date, began to issue injunctions
whose efficacy was far superior to that of the old writs.

The earliest case of an injunction against waste, occurs
in the reign of Richard II. Lord Ellesmere's statement of
the case is as follows: A was tenant for life, remainder
to B, for life, remainder to C in fee. C could not bring
an action at law against A for waste committed by him,
and therefore applied for, and received from the Chancel

lor, (the judges advising and concurring,) an injunction
restraining the commission of waste by A.231 In Cal. i,
p. 62, temp. Edw. IV, A sued his feoffee in trust for cutting
timber, and threatening to cut more, and prayed that the
feoffee be required to pay damages and release his co-feof
fees. By the time of Elizabeth, such cases were common,232
and injunctions were issued for many different causes, e. g.
for sowing ridges lying in a sheep course,233 plowing an-

224 Bract., lib. iv., fo. 315; 2 Inst., 238; 3 Steph. Black., 507.
226 Co. Litt, 100a; Kerly, 150.
226 52 Hen. Ill, c. 23,
227 13 Edw. I, c. 5; 2 Inst. 299.
228 Spence, 668.
228 1 3 Edw. I, c. 22.
230 Spence, 668.
231 Spence, 670.
232 Choice Ca., 117, 19 & 20, Eliz.
233 Tot., 128.
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cient meadows and pastures, 234 and to prevent a parson
from preaching.235
Obedience to injunctions was enforced by proceedings in

contempt. Thus in Reg. Lib. A, 1595, fo. 71, a motion was

made to commit one for disobedience to an injunction, and
it was alleged among other things, that he spoke in scorn

ful and jesting wise" of the ease with which injunctions
could be gotten, and that the Chancellor would grant it
for any reason at all, "with many other contemptuous
words." 236

The judges of the common bench beheld this powerful
weapon in the Chancellor's hands with considerable envy,
and were fain to make use of it themselves, by extending
the scope of the writ of estrepement.237 Lord Keeper Eger
ton defeated their intention, however, by refusing to al
low the writ to issue "except according to the old course,"
i. e. in real actions, actions of waste pending suit, or after
judgment for the recovery of lands pending execution.238 In
Savill v. Romsden,239 an injunction was granted restraining
one from receiving rents and profits�the first case of its
kind known.240 After what has been said, it is hardly
necessary to remark that the scope of the injunction in

Chancery was far broader than that of any of the old writs
of prohibition, estrepement, etc. It enjoined, for example,
equitable, as well as legal waste.241

II. Common Injunctions.
The jurisdiction of the Chancellor to stay proceedings at

law may be traced to the time of Henry VI. In Cal. ii, p.
14 temp. Hen. VI, there occurs an injunction to stay execu

tion on an assize, the reason given being surprise. The

234 Ib., 114, 209, 210.
235 Ib., 128.
233 Spence, 672n.
237 A. D. 1594.
238 Kerly, 150; Spence, 672.
239 Cal, i., p. 131, temp.; Edw. VI.
240 Spence, 673.
241 Vane v. Barnard, 1 Salk. 161, the leading case.
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judges of the law courts early manifested their opposition
to what they considered a clear and unauthorized inter

ference with the autonomy of their own tribunals, and the
contest continued with varying success for nearly a cen

tury and a half. In Y. B. 22 Edw. IV, there occurs a case

in which Hussey, Chief Justice of the King's Bench, and

Fairfax J., declared that a penalty for disobedience to the
Chancellor's orders could not be enforced, and they advised
the parties to disregard it, assuring them that if the Chan
cellor should commit them for contempt, the King's Bench
would release them on habeas corpus. Fairfax added that
he would see the Chancellor personally, and endeavor to

persuade him to withdraw the obnoxious order, which he
appears to have done, without success.242
The difficulty continued throughout the succeeding reigns.

Wolsey is said to have granted injunctions indiscrim

inately,243 and this practice forms one of the charges against
him in his impeachment.244 His successor, Sir Thomas

More, came to an understanding with the judges by frankly
explaining to them the cases in which injunctions had been

granted,245 but in the reign of Elizabeth, the quarrel broke
out afresh, and a barrister was indicted under the statute
of praemunire, for bringing a suit in Chancery for an in

junction to restrain execution on a judgment.246 Matters

finally came to a head in the reign of James I. In the Earl

of Oxford's Case,247 a judgment in ejectment had been ob
tained against the Earl, under such circumstances that the
Lord Chancellor, Ellesmere, enjoined its execution. This
act aroused the ire of Lord Coke, Chief Justice of the King's
Bench, and he resolved to force the issue, and put a stop,
once and for all, to the interference of the Chancellor with
actions at law. An opportunity soon presented itself. A
case occurred in which the plaintiff had procured the de-
_ 2^. .

242 Bro. Consc, 16.
243 Spence, 674.
244 Inst.; Stoey, sec. 874.
246 Spence, 674; Story, sec. 51n.
243 Crompt. Reeves, vol. 5, p. 158.
247 1 Ch. Rep. 1; 3 White & Tudor, 504; 13 Jac. I.
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fendant's principal witness to be made drunk, and so in

capable of appearing in court, and had thus gotten a judg
ment against the defendant, who now appealed to the Chan
cellor, and received an injunction. Coke thereupon advised
a prosecution of the defendant, his counsel, and all con
cerned, under the statute of 27 Edw. Ill, forbidding ap
peals "in aliena curia." 248 At his request, Choke J., in his
charge to the grand jury of Middlesex, directed them to
inquire as to those who enjoined judgments at law; but the
grand jurors had no desire to involve themselves in the
quarrel between the Chief Justice and the Chancellor, and
failed to bring in the desired indictments.249 Coke also
announced that any attorney who signed a bill seeking to
enjoin a judgment, would never again be allowed to plead
in the common law courts.250

Matters had now come to such a state that an appeal to
the sovereign power was the only course left to the parties.
Ellesmere accordingly laid the case before James, who ap

pointed a committee consisting of Bacon, and other em

inent counsel to look into it. The committee reported a

"strong current of practice of proceeding in Chancery after
judgment" from the beginning of the reign of Henry VII,
in cases where no remedy was given at law.251 They fur
ther said, in a second report, that the statute 27 Edw. Ill
was not in poinf, for the words were "in aliena curia," not
"in alia curia," and hence applied only to appeals to foreign
courts, by which was meant the curia of the Holy See.252
James thereupon ordered a decree confirming the Chancery
practice, to be entered in the Council Book.253

The Court of Chancery used its victory with moderation.
Lord Bacon, who succeeded Ellesmere, refused to grant in
junctions, except in clear cases, and on security for costs.
In the time of Lord Clarendon, such writs would not be

Kerly, 111-112.
!" Hallam, Const. Hist. i. p. 472; Kerly, 113.
J5� 76.
151 76. 114.
J" 76.
165 3 White & Tudor, 513.



HISTORY OF HIGH COURT OF CHANCERY 107

issued, unless some ground for equitable interference could
be shown, as fraud, mistake, etc.254 The necessity for the
interference of the Chancellor declined after the improve
ments in legal procedure in the reign of Charles I, (new
trials granted on merits of evidence,) but it did not become
altogether obsolete, and is still occasionally resorted to.255

4 Bateman v. Willoe, 1 Sch. & Lef., 204-5.
6 Kerly, 116-117.



BOOK REVIEWS

LAW OF OIL AND GAS�by Walter L. Summers, Professor of Law,
University of Illinois, Vernon Law Book Company, Kansas City,
1927, 1 Vol., 863 pages.

This work is the latest of the few text-books on the law
of oil and gas. The author has produced an up-to-date
treatise on this important branch of the law in a volume of
convenient size, well supplied with foot notes and citation
of authorities. The various phases of the subject have
been treated in an orderly manner. Beginning with a chap
ter on the physical and economic facts of oil and gas, con
sideration is then had of the land owner's rights to the oil
and gas in his land, his privileges and duties with respect
thereto, and remedies for violation of his rights. Follow
ing, oil and gas leases are taken up, including their valid
ity, their legal interests created, their education, the drilling,
rental, forfeiture and surrender clauses, construction and

interpretation of oil and gas leases, express and implied
covenants for testing and development under leases, per
formance and breach of covenants, remedies for breach of

covenants, assignment, rentals and royalties, remedies of

the lessor and of the lessee, and the termination of such
leases. There are also chapters on taxation of mining in

terests in oil and gas, mechanics liens, liabilities of opera
tors of oil and gas wells for damage to person or property,
drilling contracts and mining partnerships. One chapter
is devoted to a general outline of the laws relating to oil

and gas in the public lands and Indian lands; also a chap
ter of forms of types of leases and other contracts used in
the oil and gas mining industry. The citation of numerous
cases in the foot notes and collected in a table of cases will
be found valuable.

The law of oil and gas has been developed within a com

paratively recent period and since these minerals became
of economic importance. While oil and gas have from an

early day been classified as minerals, their underground and

108
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physical characteristics are very different from other min
erals. They have been called fugitive minerals, and, as the
author points out, are not subject to ownership in situ.
The owner of the land has a property right to these min

erals, but in order to acquire ownership he must extract
them and take possession. They are volatile and will mi

grate, consequently a deposit may be diminished or de

stroyed by drainage through wells on adjoining lands, or
by opening up the deposit to the air so that it can evap
orate, or by permitting surface or underground waters to
flow into the sands and drive the oil and gas out. Because
of these possibilities, the methods and cost of developing
oil and gas and of the large returns from production, the
laws relating to other mineral deposits are largely inap
plicable. All the oil and gas producing states have statutes

affecting the mining of these minerals, but the general
principles of the law have been established mainly by de
cisions of the courts. These principles are deductible from
a great mass of cases decided by the state and federal
courts. Naturally the decisions present much conflict.
Where able the author has reconciled the conflicts, but
where this could not be accomplished, he has not hesitated
to give his own view of the law and the reasons for his
conclusions. His methods of exposition are good. In ad
dition to citation of authorities in the foot notes, the im

portant decisions have been reviewed in the text, especially
where there are conflicts of judicial authority, in which
cases he has ironed out errors and shown the way to a

clear understanding of the governing principles. He shows
an extensive knowledge of his subject, and is clear and
concise in statement. It is worthy of note that the work
is free from partiality toward the courts of any particular
jurisdiction.
The author says in his preface that the work is designed

to be an analytical as well as an exhaustive treatment of
the field which it covers for the use of the practicing law
yer. He has accomplished his design, and because of the
orderly and thorough consideration of the various phases
of the law and the analysis of the many authorities cited,
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the work is especially valuable to the student as well. It
is a readable book and ought to meet with favor.

P. J. Altizer.

THE LEGAL ASPECTS OF ZONING�by Newman F. Baker, The

University of Chicago Press, 1927, 182 pages.

This republication of the several articles by Dr. Baker
on different aspects of zoning, which appeared in various
legal periodicals in 1925 and 1926, has made accessible a

greater wealth of information on the subject than can be
found in any other one book. While the author has not

attempted to cover the entire field, the reader will find

packed in the space of less than two hundred pages a schol
arly and comprehensive view of the zoning movement; its
social and economical basis, the organization of its pro
cedure and a history of its progress in this country.
The scope of the work can best be indicated by a state

ment of the topics treated: Municipal Aesthetics and the

Law; Zoning Legislation; The Zoning Ordinance; The Zon

ing Boards of Appeals ; The Legality of Zoning ; The Prob
lems of the Metropolitan Area. Of these, perhaps the most

important is the chapter on Legality of Zoning, which deals
with the constitutional aspects of the subject. This article
was first published in the Illinois Law Review in Novem

ber, 1925, and has been thoroughly revised so as to include
the later decisions of the courts. The leading cases are

analyzed and commented upon and citations given to prac

tically all the decisions of the higher courts.

Upon the whole, the book maintains a fine perspective
throughout and is written in an attractive style. As each
of the chapters was originally prepared as an article, the
treatment is necessarily condensed, but the copious ref
erences in the foot-notes to the contemporary literature as

well as to the legal authorities supply the reader with a

veritable bibliography of the entire subject. Written
while the law of zoning was in the making and marked
with an unconcealed enthusiasm for the reform, the text
is nevertheless graced with an impartial scholarship and a

reasonableness of statement that add no little force to the
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author's thesis. The writer has succeeded in the difficult
task of producing a work that can be read with pleasure
and profit by a layman and at the same time is attractive
and instructive to the lawyer. The work will prove of value
to any practitioner who has before him the novel legal ques
tions constantly arising under our zoning ordinances and

to those engaged in their practical administration. It is

interesting to note that some of these articles were written
by Dr. Baker while pursuing his graduate studies as fellow
in law at the University of Chicago and the book is there
fore a credit to the productive scholarship of that institu
tion.

C. W. Tooke.

LAW OFFICE MANAGEMENT�by D. G. McCarty, Prentice-Hall,
Inc., New York, 1927, 386 pages.

This book is an attempt to place before the lawyer reasons
for being orderly, systematic and efficient in his methods
of performing the various operations in his own office. It

emphasizes the importance of system not only in physical
things and in employees but in the lawyer himself. It
deals with methods of operation, furniture and tools, with
bookkeeping on the financial side and with the systematic
keeping of records and files. The legal profession needs sys
tem in these matters.

Many books have been written on business management
and efficiency and the author has read these and cites and
quotes them freely as well as numerous articles which have
appeared recently in various business and legal journals
directed especially toward law offices.

While in some respects the appearance is given of mak
ing the law merely a systematized business, still the code
of ethics of the American Bar Association is given in full
and sight is never lost of the fact that the author is a law
yer talking for lawyers.
Especially interesting are the chapters on time records

and charges, on billing and on the lawyer's personality.
"The formation of habit thus becomes a tremendous pos-
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sibility in creating efficiency. Efficiency applied to person

ality reduces to a science the saving of time, the right use
of energy and the use of brains to get the desired results."

The chapter on short cuts in brief making contains many
good ideas and the book as a whole will be found a great
help even to the man in the small office, especially if he
hopes to have a large office in the future.

Karl Fenning.

INVENTIONS AND PATENTS; Their Development and Promotion�
by Milton Wright, McGraw-Hill Book Company, New York, 1927,
225 pages.

This book is intended primarily for the use of inventors.
To the man who would take up inventing as a profession,
it should be very useful as it contains invaluable informa
tion that he could not otherwise obtain, except at a great
expense.

To the law student who is studying patent law this book
would be an asset, because it not only has outlined in a

very succinct and brief manner Patent Office procedure but
informs one as to "tricks of the trade."

Mr. Wright very clearly explains how to get a patent and
advises why an inventor should get a patent. He discusses
the relations of employer and inventor; how to secure pro
tection in foreign countries ; the value of patents. He also

treats at some length of trade marks and infringement.
The last twenty pages contain legal forms for inventors,

especially as to assignment of patent rights.
A. J. K.
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Black, H. C.�Cases on Constitutional Law. St. Paul, West
Publishing Co., 1927. 586 pp. (to be reviewed) .

Black, H. C.�Constitutional Law (4th ed.). St. Paul, West
Publishing Co., 1927. 815 pp.

Henry, Robert L.�Contracts in Local Courts of Medieval
England. New York, Longmans, Green & Co., 1927..
250 pp. (to be reviewed).

Jefferson, Thomas�Commonplace Book. Baltimore, Johns
Hopkins Press, 1927 (reprint). 404 pp.

Magill, Roswell�Cases on Civil Procedure. St. Paul, West
Publishing Co., 1927. 578 pp.

McBain, James Patterson�Cases on Trial Practice. St.
Paul, West Publishing Co., 1927. 1045 pp.

Radin, Max�Handbook of Roman Law. St. Paul, West
Publishing Co., 1927. 516 pp. (to be reviewed).
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Zollmann, Carl�The Law of the Air. Milwaukee, Bruce
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NOTES ON RECENT CASES
CONSTITUTIONAL LAW�Power of the Court to Punish for In

direct Contempt.

In State v. Shurnaker et al., 157 N. E., the Supreme Court of In

diana handed down a decision which if followed in other jurisdic
tions will be a serious blow to the Constitutional guaranty of free

speech and the liberty of the press.

Shumaker as head of the Anti-Saloon League in Indiana prepared
and published the annual report of the organization in which it is

alleged that he made misleading, false, and defamatory statements
of and concerning the Supreme Court, its judges, and decisions in

respect to violations of the liquor laws of the state. In the article
which he published in the "American Issue" he denounced the court

as being "wet", that is, opposed to the Volstead Act, and called upon
his followers to rally around and elect "dry" members to the bench
at the next election. In his discussion of several cases decided some

three or four years previous to that time, Shumaker misquoted and
misinterpreted the facts and decisions of the court to such an extent

that he was arraigned for indirect contempt.

In the language of the court, "Any act, conduct, or directing agency
pertaining to pending proceedings, intended to play on human frailty
and to deflect and deter the court from performance of its duty and
drive it into compromise with its own unfettered judgment by placing
it, through the medium of knowingly false assertions, in a wrong po
sition before the public, constitutes an "obstruction to the administra
tion of justice" and is contemptuous and within the inherent power of
the court to punish."
At the contempt proceedings Shumaker denied all intent to intim

idate the court or to mislead or delude the public or in any way to
obstruct justice. He stated that he thought the cases criticised were

concluded and did not know that there were any pending cases in

volving the same principles of law, "search and seizure".

The charge against Shumaker was indirect contempt. In Cheadle
v. The State, 11 N. E. 426, the court said, "No one ought to be found
guilty upon a doubtful charge of indirect contempt and especially so

in a case in any manner involving the freedom of the press."
If the defendant appears and makes a sworn statement that the

matters in the affidavit are not true and alleges a state of facts con

sistent with his innocence, and avows that there was no intention to
interfere with the processes of the court, he should be discharged.
Burke v. State, 47 Ind. 528.

"When a defendant undertakes to purge himself by a verified
answer filed in a proceeding for indirect contempt of a criminal na
ture, the facts stated therein must, in such proceeding be treated as

115
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a verity. If the facts so stated under oath are sufficient to show n

contempt was committed the defendant must be discharged." Zuvei

v. State, 121 N. E. 828.

Nevertheless the court held Shumaker guilty of contempt. This is
a very extreme case. Following this principle, "That criticism of

past cases is prohibited because there are pending cases involving
the same general principle of law", to its logical conclusion will

practically put an end to the freedom of speech and the liberty of
the press as far as our courts, judges, and their decisions are con

cerned. The decision of the court was a divided one and a vigorous
dissent was voiced by Justice Martin.

In the Toledo Newspaper Co. v. United States, 247 U. S. 402, the
editor of the paper was charged with contempt of court. Briefly
the facts were as follows: The creditors of the street railway com

pany in Toledo filed a bill to enjoin the company from obeying a city
ordinance lowering the fare. A preliminary injunction was granted
and there was a great deal of agitation over the action of the court.
The editor of the Toledo News Bee was particularly strong in his
articles on the subject. He assailed the action of the company and
of the court, and heightened public sentiment in the pending matter

by stating that the court could only decide the question one way,
that is, against the railway company, and if the court should grant
a permanent injunction that it would not be obeyed.
The manifest purpose of these publications was to place the court

in such a position that it would have no alternative but to dissolve
the injunction. Clearly these articles in a paper with a large daily
circulation had a tendency to obstruct the administration of justice
and the court rightly ruled that it was contempt. However, Justice
Holmes wrote a strong dissenting opinion, concurred in by Justice

Brandeis, in which he said, "But a judge of the United States is

expected to be a man of ordinary firmness of character, and I find
it impossible to believe that such a judge could have found in any

thing that was printed, even a tendency to prevent his performing
his sworn duty." He contended that nothing had been said or printed
which constituted an emergency warranting a summary action for

contempt, and that except in extraordinary circumstances contempt
should be dealt with as the law deals with other illegal acts.

F. W. G.

CONSTITUTIONAL LAW�Scope of State Police Power over Mat
ters Relating to Interstate Commerce.

A very interesting illustration of the extent to which a state may
exercise its police power without thereby encroaching upon the rights
of the Federal Government under the interstate commerce clause of
the United States Constitution is furnished in the case of King &
Co. v. Horton, 156 N. E. 124 (Ohio). The petitioner, King & Co.,
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is seeking to recover on certain promissory notes which were admit

tedly executed by the defendant, Horton, but which the latter in his

cross-petition claims were given in certain grain transactions from

which the cross-petitioner claims compensation over and above the

amount due on the notes. The jury, under proper instructions from

the court, found that the contract was in fact a dealing in grain
futures without either party contemplating delivery and was there

fore void under the Ohio Bucket Shop Act prohibiting wagering con

tracts where no delivery was contemplated. Both parties claim that
the statute of Ohio is illegal since it is repugnant to the Federal
Grain Futures Act, which declares that transactions in grain futures
are affected with a national public interest and that fluctuations in

grain prices are an obstruction to and a burden upon interstate com

merce, and which therefore regulates boards of trade dealing with
such futures in interstate commerce. The parties also claim that
the state statute is void under the interstate commerce clause of
the Federal Constitution. Held that the statute was a valid exercise
of the state police power and did not cast a burden upon interstate
commerce.

In stating the reasons for its decision the court, speaking through
Chief Justice Marshall, says:

"It must still be accepted as axiomatic that whatever 'national
public interest' attaches to transactions known as 'futures' rests

wholly upon fact and to no extent upon congressional fiat. . . .

In all cases where the Supreme Court of the United States, on

the ground of alleged interference with interstate commerce by
the state, has limited or prohibited action by state agencies, its
judgments have been placed upon the ground of direct obstruc
tions to, or burdens upon, interstate commerce and the court has

steadfastly refused to act where the alleged interference was

only incidental."

The court found that the Ohio statute applied only to transactions
such as to which it was clear that no delivery of any kind was ex

pected and that it would be absurd to hold that a statute of that
kind would cast a burden upon interstate commerce under the rule

just stated, or interfere with the operation of the Federal Act within
the latter's proper sphere.
It is a settled principle of Constitutional Law that a state has the

power without violating the Federal Constitution to pass laws reg

ulating the public health, morals, safety, and welfare, and no act
either of Congress or of the state itself can deprive it of that power.
Cohens v. Virginia, 6 Wheat. 264. On the other hand the federal

government is expressly granted the power to regulate interstate

commerce, and any attempt on the part of the state under the guise
of its police power to interfere with this right of Congress is void
and of no effect. Where the power of one ends and the other begins
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may be very difficult to determine in a particular case, although
the rules laid down by the Supreme Court for guidance in this mat
ter are consistent throughout.
In the case of Hammer v. Dagenhart, 247 U. S. 251, the court,

speaking through Mr. Justice Day, says :

"The mere fact that goods were intended for interstate com

merce transportation does not make their production subject to
federal control under the commerce power. . . . The grant of
power to Congress over the subject of interstate commerce was

to enable it to regulate such commerce, and not to control the
states in the exercise of their police power over local trade and
manufacture."

Again in the case of Austin v. Tennessee, 179 U. S. 343, the court
declared that a law limiting or prohibiting the sale of cigarettes
after they had left the hands of the importer was a valid exercise
of the police power and did not cast a burden on interstate com

merce as such, even though the indirect result of such a law might
be to retard commerce in cigarettes. A state law requiring railways
to post rates and imposing a penalty for failure so to do or for

charging a higher rate than that posted was held to be a valid
exercise of the police power in order to protect the public against
fraud and deception in the case of the Railroad Co. v. Fuller, 17
Wall. 560. Likewise laws designed to regulate the speed of trains
in cities, thQ qualifications of employes of interstate agencies, the

heating of passenger cars, and any reasonable health and quarantine
laws have been held to be constitutional as a valid exercise of the

state police power even though indirectly and incidentally such laws

may affect interstate commerce. In the case of Browning v. Way-
cross, 236 U. S. 172, a state statute imposing a tax upon agents
or dealers engaged in the business of erecting lightning rods in the

state was held valid even though the rods were articles of interstate
commerce and did not really come into the possession of the vendee
as his property until attached. The only limitation upon the au

thority of the state in these matters is, as stated in the case of
York Mfg. Co. v. Collie, 247 U. S. 21, that the regulation must be
reasonable and bear some real and substantial relation to the police
power purpose intended to be subserved.

On the other hand it is equally well settled that the power of

Congress to regulate is exclusive in determining who shall have the
right to engage in interstate commerce, Crutcher v. Kentucky, 141
U. S. 47, and any attempt on the part of the state to interfere in
such a matter would be unconstitutional. Also, Congress alone has
the power to say what are the proper rates of fare on interstate
carriage, Wabash Ry. Co. v. Illinois, 118 U. S. 557, and to determine
what are in general fit and unfit subjects, of interstate commerce,
Bowman v. Chicago & Northwestern Ry., 125 U. S. 465. In none
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of these cases would a state have a right to act even though Congress
should refuse to act. The presence of a positive evil would not val

idate state action in such case. However, the negotiation of local

sales on margin is not within the sphere of action in which the power

of Congress to regulate is exclusive. Hill v. Secretary of Agriculture,
259 U. S. 44.

It would seem therefore that while Congress alone and exclusively
has the right and the power to regulate matters directly affecting
interstate commerce, a state statute will be valid, notwithstanding
Congressional action, provided it bears some real and substantial
relation to a police power purpose, i. e. to public health, public safety,
public morals, public welfare, or, according to the modern decisions,
to public convenience, and is not by its very nature calculated to cast
a direct and positive burden on interstate commerce or to interfere
with interstate commerce as such. The fact that a state statute may

indirectly in some particular instance work a hardship on one en

gaged in interstate commerce does not make it void ipso facto.
Another distinct and interesting phase of the instant case is that

both parties attempted to conceal the real nature of the transaction,
but were frustrated by the trial judge who on his own motion de
veloped testimony as to the illegality of the contract.

M. A. M.

CONTRACTS�Certainty, as to Quantity, of Promise.

Defendants were owners of timber rights in two tracts of land,
estimated to contain 19,000,000 feet of lumber, with a limited time
within which to remove the timber. They also owned sawmills there
on whose total capacity was about 50,000 feet per day. They ex

ecuted a written instrument, signed by both them and the plaintiffs,
whereby the plaintiffs were to haul to the defendants' mills all the
lumber cut on the two tracts, at $3.25 per M. feet, the plaintiffs
agreeing to haul as much as 60,000 feet per day. After 4,000,000
feet had been cut and hauled, the defendants notified the plaintiffs
not to haul any more. Nevertheless they themselves went on cutting
as before. The plaintiffs sued in contract. HELD: The instru
ment did not constitute a contract since defendants could not be
compelled to cut any timber from the land in question, there being
no promise to cut any definite amount. The dissenting opinion urged
that there was a contract; that is, that although defendants under
the instrument might not be compelled to cut at all, yet their agree
ment that when they should cut any timber, it would be hauled by
the plaintiffs could be enforced and any timber cut was automat
ically brought into the contract. Vinson et al. v. Little Bear Saw
mills, 113 So. 385, (Alabama, 1927).
The majority opinion in this case cited Cold Blast Transportation

Co. v. Kansas City Bolt & Nut Co., 114 Fed. 77, 57 L. R. A., 696,
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a decision widely quoted in cases where the question of an agree
ment's certainty as to quantity has arisen. The rule there laid down
is that where the amount of a commodity to be delivered or received
under a contract rests solely on the will of one of the parties, mu
tually is lacking ; but, applying the maxim id certum est quod certum
reddi potest, mutually is not lacking when the quantity is measured

by the output or requirements of an established plant or business
during a limited time.

The rule above set forth has been generally recognized but its
application has caused no little divergence of opinion. Some courts
are not willing to go so far as others in ascertaining whether the
amount promised is definite. The Alabama court in Southern Fuel
Co. v. Southern Railway Co., 110 So. 715, (followed in the instant

case) held a contract by which the railway company was to take the
total yearly output of the fuel company's mine to be invalid because
there was no means of compelling the fuel company to produce any
definite amount of coal from their mine in any year. On the other

hand, in Fayette Kanawha Fuel Co. v. Lake & Export Coal Cor

poration, 112 S. E. 222, 23 A. L. E., 565 (W. Va., 1922), such an

agreement was held to constitute a binding contract, the court stating
that the amount to be sold and delivered was the yearly output of
the mine operated in good faith and in the ordinary way, and that
the owner thereof was under obligation so to operate during the life
of the contract.

It could not be said with certainty that the decision in the case

under discussion would be followed in all jurisdictions. The time
within which the defendant could remove the timber from the land
was limited. The quantity of lumber on the tracts covered by the
instrument was estimated. The capacity of the mills was known,
and the amount the plaintiffs were to haul each day was specified.
These circumstances strongly tend to bring the case within the rule
that where the quantity is measured by the output of an established
business during a limited time, the contract is not void for want of

certainty. It is also to be remembered that courts are loath to hold
a contract void for want of definiteness, and will attempt to carry
out the intention of the parties if it can be ascertained.

F. C. B.

FIXTURES�Reference to Third Parties.

Several recent cases involve the question how far may a secret
understanding regarding fixtures operate to prejudice the rights of
third parties.
In Hammond Lumber Co. v. Gordon, 258 Pac. 612, (California),

a tenant leased certain property with an agreement that he would
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erect balconies which would remain personal property, altho annexed

to the realty. The plaintiff unaware of this secret agreement, agreed
to furnish the materials necessary for a construction of the balconies,
assuming he would be entitled to a mechanic's lien since the bal
conies became part of the realty. The owner of the property denied

any responsibility due to the secret agreement with the lessee. The

court upheld the plaintiff's contention saying that since the balconies

physically became part of the realty, no secret agreement to the

contrary between the lessor and lessee could destroy his rights since

he had acted to his detriment in ignorance of the agreement.

In Des Moines Improvement Co. v. Holland Furnace Co., 212 N.

W. 551, (Iowa) a vendee of certain property contracted with the

Furnace Co. to have a furnace installed upon a conditional sale agree
ment, title to remain in the company until full payment had been
made. It was necessary to cut the walls and floors to install the

pipes, the furnace itself being cemented to the cellar floor. The
vendee defaulted in payments on the house and abandoned his con

tract for the furnace, whereupon the company removed the fur

nace, breaking the cement base. The court held that the vendor of
the land had a lien paramount and superior to that of the vendor of
the furnace.

An agreement between immediate parties that a chattel annexed
to realty shall remain a chattel is recognized universally. Zimmer
man v. Tuleven, 212 N. W. 266; Curtiss v. Hoyt, 19 Conn. 154. See
1 Tiffany, Real Property (2nd ed.) 920. However, when a third
party, a mortgagee, purchaser or one in a similar position, becomes
affected by this secret agreement, the authorities are in conflict. See
1 Tiffany, Real Property (2nd ed.) 922.

In a number of cases the courts have refused to uphold this secret
agreement against a third party affected thereby, irrespective of
whether his rights accrued, prior or subsequent to the annexation.
In First National Bank v. Bank of Waynesboro, 262 Fed. 754, it was
decided that the rights of the conditional vendor are superior to
those of a subsequent mortgagee without notice. In Alien & Taege,
Inc., v. Pfister, 211 N. W. 407, (Iowa) the court decided that the
lien of the vendor of the realty was paramount to that of the ven

dor of the furnace. See also Clary v. Owens, 15 Gray, 522; Andrews
v. Powers, 66 App. Div. 216.

Other courts have adopted a different view, deciding that a secret
agreement will prevail against prior mortgagees and purchasers, but
not as against subsequent parties who have parted with consideration
upon the apparent character of the fixture on a part of the realty.
In Beatrice Creamery Co. v. Sylvester, 65 Colo. 569, 179 Pac. 154,
the court held that a vendor of silos to be attached to the realty,
who reserves power to retake them if he feels insecure, and stipu
lates that the attachment of them to the realty shall not affect the
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rights of the parties, may, where they can be removed without sub

stantial injury to the property, remove them as against the claim

of an existing mortgagee of the realty. See also, Ridgway Dynamo
& Engine Co. v. Werder, 287 Pa. 358; Merchants Bank v. Stanton,
55 Minn. 211; Palm v. Bachrach, 55 App. D. C. 302; Holt v. Hen
ley, 232 U. S. 637.

It is submitted that this is the sound view. The agreement be
tween the immediate parties as to the character of annexation is
neither illegal nor against public policy and has been upheld by the
court. Any contract of this nature should be upheld, provided no

hardship is imposed upon a third party. Such an agreement should
be enforced against prior mortgagees and persons whose rights have
accrued prior to the annexation, because they have not been misled
nor have they parted with value upon the presence or absence of the
fixture. On the other hand, a subsequent mortgagee who has given
value in reliance on the apparent character of the annexation should
be protected. He parted with value believing that the object an

nexed was part of the realty and hence the parties to the secret agree
ment should be estopped from setting up this agreement to prejudice
the rights of the subsequent mortgagee.
In the light of the premises it is submitted that the decision in

the Hammond case is sound, while that of the Des Moines case is

open to question. In the Hammond case the vendor of the material
acted to his detriment relying upon the fact that the balconies would

naturally become part of the realty. The court correctly held that
the secret agreement to the contrary would not deprive him of his

right to a mechanic's lien. In the Des Moines case the vendor of the

realty, a prior person was protected over the vendor of the fur

nace, despite the fact that his rights accrued before the installation
of the furnace. He parted with nothing in reliance upon the fur
nace since there was no furnace in the house at the time when his

rights accrued; hence he would have lost nothing had he been given
no right in the furnace. The vendor of the furnace relied upon
his agreement to retain title himself yet he lost his rights thereto.
The method of installation of the furnace, cutting the floors and
walls and cementing the base to the floor, no doubt influenced the
court in deciding that the removal of the furnace meant serious
damage to the house, and a loss to the owner. However, the court
based its decision upon the broad proposition that a secret agree
ment regarding the nature of a fixture can never affect third per
sons who are unaware of its existence.

J. H.W.

HOMESTEAD RIGHTS�Their Nature and Extent.

What is the nature of the interest created by homestead statutes?
Does it amount to an estate in land? More specifically, do homestead
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rights confer any interest in sub-soil products? These were ques

tions, which the decision in Brandenburg v. The Petroleum Explora
tion Company, 291 S. W. 757 (Ky., 1927), answered in an indubitable
fashion. The facts of the case were clear-cut. The appellant was
the widow of one Larkin Mays, intestate, who also left surviving
him four infant children. He owned a tract of land worth $1,000
at the time of his death, which the appellant continued to occupy as

a homestead. After the children attained their majority they ex

ecuted an oil and gas lease on this land to the appellees, who en

tered upon the land, drilled wells and are producing gas and oil.

The appellant did nothing to prevent the entry of the appellees and
the drilling of the wells. She settled out of court for the consequent
interference and injury to her use of the property as a home.

She then brought this suit to restrain the appellees from entering
or operating on the land during the continuance of her homestead
rights, and prayed that they be required to account for all oil and

gas that had been produced and taken from her land. The appellant
claims that by virtue of her homestead rights, she is entitled not

only to an undisturbed occupancy of the land, but also to all profits
and issues therefrom, including the right to operate the wells which
have been drilled. This claim is based upon the theory that a home
stead is a freehold interest and that the appellant has an estate in
the land which differs only from a life estate in that she cannot
leave the property for a substantial length of time. A life estate is
a freehold interest in land continuing for the life of some person,
and includes all parts of the land included in the remainderman's
interest. The question then narrows itself down to this�Does the
homestead include as much?

"Homestead rights are creatures of statute, and the statutes cre

ating them determine their extent." There can be no greater right
in the homestead property than is created by the provisions of the
statute. Mansfield v. Hill, 56 Oregon, 400. The appellant's interest
takes its origin in section 1707 of the Kentucky Statutes which pro
vides:

"The homestead shall be for the use of the widow so long as she
occupies the same, and the unmarried infant children of the hus
band shall be entitled to a joint occupancy with her until the young
est unmarried child arrives at full age. But the termination of
the widow's occupancy shall not affect the right of the children;
but said land may be sold, subject to the right of said widow and
children, if a sale is necessary to pay the debts of the husband."
The court said that this section did not create an estate in the

widow which included an interest in the sub-soil. The object of all
homestead statutes is primarily to afford a home for the person in
whose interest the right is created; therefore, while a life estate
includes the minerals and all products under the surface, the right
of homestead includes only the right of occupancy and use of the
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surface of the land. It has been held in a long line of cases that a

homestead under the Kentucky Statutes is not an estate in land but

merely the privilege of occupying it as against creditors. Schmidt v.
Oliges, 6 Ky. Law Rep. 297; Gowdy v. Johnson, 104 Ky. 645; Dem-
arest v. Allen, 189 Ky. 32. The appellant's suit was therefore dis
missed.

In considering this case, it must be remembered that the right in
question is the creature of the Kentucky Statutes, and that they do
not purport to give the widow an estate, but a mere right of home
stead. More often the homestead is found superimposed upon an

estate in the land. Again, some homestead statutes expressly give
the widow an estate, in the real sense of the term. Indeed, in some

jurisdictions a homestead interest, contrary to the decision in the
instant case, is itself considered an estate and has been variously
characterized as a "fee," a "freehold estate," and a "joint tenancy."
Ketchen v. Ketchen, 269 111. 584; Johnson v. Turner, 29 Ark. 280.

Generally, however, the distinction between the right of homestead
and the common law right, or estate, in the land is recognized.
"Homestead statutes do not create any interest in the property where
the parties claiming homestead rights have no title or interest there
in." Snodgrass v. Parks, 79 Cal. 55. And though homestead pro
visions may change the use of the property, they rarely affect the
title itself. Yeates v. Donaldson, 147 Ga. 335. Investigation dis
closes that of the states having homestead laws the following in
their statutes and decisions are in complete accordance with Ken

tucky on the proposition that a homestead is a mere exemption and
not an estate at all: Florida, Kansas, Michigan, Missouri, New York,
South Carolina and Tennessee.

D. W. O'D., Jr.

INFANTS�Disaffirmance of Contract�Extent of Recovery.

In Myers v. Hurley Motor Company, 47 S. Ct. 277, the plaintiff,
a minor falsely represented to the defendant company that he was

of age and entered into a conditional sales contract for the purchase
of an automobile. He made part of the payments due on the pur
chase price, and on default in certain installments, the defendant

repossessed the car under the terms of the sales agreement. Subse
quently the plaintiff, on attaining the age of twenty-one years, dis
affirmed the contract and sued for the return of the payments made.
The defendant set up a counterclaim for an amount representing
expenditures necessary in repairing the car so as to place it in as

good condition as it was when sold to the plaintiff. Judgment in the
lower court was given upon the defendant's plea of set-off for the
full amount of the claim, and the plaintiff appealed. On certificate
from the Court of Appeals of the District of Columbia, two ques
tions were certified to the Supreme Court of the United States :
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(1) Whether the plaintiff by reason of the misrepresentation as

to his correct age was estopped from maintaining the action? (2)
Whether the defendant could counterclaim for the cost of repairing
the machine or so much thereof as equaled plaintiff's claim?

Eelying on the authority of Sims v. Everhardt, 102 U. S. 300, the
court answered the first question in the negative, at the same time

recognizing the existence of a conflict and some degree of confusion

in the decisions. Numerous authorities to the contrary hold that

estoppel may be invoked against an infant where circumstances of

fraud, misrepresentation or deceit make it inequitable to interpose
the plea of infancy, Rice v. Boyer, 198 Ind. 472; Schnell v. Chicago,
38 111., 382; Alt. v. Graff, 65 Minn. 191; Commander v. Brazil, 88

Miss. 668; Williamson v. Jones, 43 W. Va. 562, 27 S. E. 411. "The

doctrine that a minor may estop himself by his fraud but not by
mere conduct or silence when he ought to speak, is confined to cases

where the infant, although under legal discretion is in fact developed
to the condition of actual discretion. It is further confined to cases

of actual fraud where the contract or transaction is beneficial to the

minor. The rule is of purely equitable nature." Grauman, Marx &
Cline Co. v. Krienitz, 142 Wis. 556, 126 N. W. 50. This is a just
and reasonable rule and has been generally recognized by courts in
their later decisions, Klinck v. Ruder, 107 Nebr. 342, 185 N. W.
1000.

In replying to the second inquiry in the affirmative the court stated
that the action brought by the quondam infant was to be determined

by the application of equitable principles. Accordingly, defendant
could rely upon any defense showing that the plaintiff in equity and

good conscience was not entitled to recover in whole or in part. The
court's action in allowing the defendant's counterclaim, while up

holding the infant's right to disaffirm in cases of misrepresentation,
imposes a distinct qualification upon the minor's privilege to rescind
absolutely. The position of the court is contained in the following
quotation from the opinion:

"Our conclusion that the affirmative defense is available in
this action does not rest upon the doctrine of estoppel, although
the result may be the same. It recognizes the plaintiff's right
to repudiate his promise and sue for the return of the pay
ments, and his immunity from a plea of estoppel in so doing.
Its effect is not to enforce the disaffirmed contract directly or

indirectly, but to allow the infant to invoke the aid of the court
to enforce an equitable remedy arising from the disaffirmance
only upon the condition that 'seeking equity he must do equity.' "

By the application of the maxim, "He who seeks equity must do
equity," many decisions hold that where an infant after coming of
age seeks to avoid the contract under which he has received property,
and to have restored to him the possession of the consideration with
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which he has parted, he will be required to do equity which may
extend to compelling him to make full satisfaction for the deteriora
tion of the property due to his use or abuse of it, Gray v. Lessington,
2 Bosw. (N. Y.) 257; Hillyer v. Bennett, 3 Edw. Ch. (N. Y.),222; Car
man v. Fox Film Corporation 269 P. 928, (C. C. A) ; Rice v. Butler,
160 N. Y. 578; International Land Co. v. Marshall, 22 Okla. 693.
The maxim applies at least where there has been actual fraud on

the part of the infant. Although infants are not generally bound by
estoppels, equity will not allow the infant to take advantage of his
incapacity by claiming the fruits of a fraud, Fowler v. Ala. Iron &
Steel Co., 164 Ala. 414; Putnal v. Walker, 61 Fla. 720. Such an

action on his part constitutes an improper attempt to use his in
fancy both as a sword and a shield, Falk v. McMasters, 188 N. Y.
Supp. 795.

The courts are not agreed as to how far an infant shall be re

quired to restore the consideration when he elects to disaffirm. The
rule followed by a majority of the courts permits the infant to re

cover the consideration, (except in contracts for necessaries), with
out requiring him to return the consideration received. The opinion
in the present case represents a growing minority view which holds
that the infant's rights to disaffirm are not infringed by permitting
the seller to deduct an allowance for depreciation or deterioration.
where the contract has been fair, reasonable and provident, Rice v.

Butler, supra; Adams v. Beall, 67 Md. 53, 8 Atl. 664; Gather v.

Wallingford, 101 Ore. 389, 200 Pac. 910. "In Minnesota and New

Hampshire, the ordinary rule prevailing in regard to necessaries has
been extended so far as to hold an infant bound by his contracts
where he fails to restore what he has received under them to the
extent of the benefit actually derived by him from what he has re

ceived from the other party to the transaction," Wdlliston, Con
tracts I, Sect. 238, citing Berglund v. American Multigraph Sales
Co., 135 Minn. 67, 160 N. W. 191; Hall v. Butterfield, 59 N. H. 354;
Wooldridge v. Lavoie, 79 N. H. 21, 104 Atl. 346.

In Rice v. Boyer, supra, it was held that an infant who fraud
ulently and falsely represented his age is liable in an action ex de

licto, and that this is not a violation of the principle that an infant
is not liable where the consequences would be to enforce his con

tract indirectly, for the recovery is not upon a contract, but the in
fant must answer for the actual loss caused by his fraud. In a

few states an infant is forbidden by statute to disaffirm a contract
or conveyance procured through his own fraudulent misrepresenta
tions, Rev. Code, la., Sect. 2239; Comp. Laws of Kansas, Ch. 67,
Sect. 3. Whether or not an infant is liable in tort for deceit in
misrepresenting his age is not clear. There is considerable authority
that he is not, but perhaps the sounder view is that the infant is
]iableJ)avidson v. Young, 38 HI. 145; Yaeger v. Knight, 60 Miss.
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730; Fitts v. Hall, 9 N. H. 441; Eckstein v. Frank, 1 Daly, 334;
Kilgore v. Jordan, 17 Tex. 341.

P. J. C.

LIENS�Statutory Lien not Dependent on Possession.

The strict rule of the common law has in many instances been

abrogated by statutes tending toward a greater leniency than was

formerly tolerated. An apt example of the departure from this so-

called medieval stringency lies in the case under consideration. The

defendant in the case, Cardone, held a statutory lien on a car owned

by one Scala, but had let the car out of his possession. The plain
tiff bought the car at an execution sale, Scala being the execution
debtor. When the plaintiff's execution was levied, the constable,
knowing nothing of the defendant's claim until after the levy, took
the car into the defendant's garage. The defendant refused to give
up the car, and the plaintiff brought this action. Judgment for the
defendant. Fox v. Cardone, 136 Atl. 923 (New Jersey).

Clearly, at common law, the defendant lost his lien by losing
possession of the car. A common law lien has three characteristics,
and on default of any one of these the claim falls to the ground.
There must be possession by the creditor, title in the debtor, and a

debt arising out of the specific property on which the lien is exer

cised. Lord Ellenborough, in Heyward v. Maring, 4 Camp. 291, said :

"A lien is a right to hold, and how can that be held which was

never possessed?" Likewise, the cases of Lickbarrow v. Mason, 16

East, 21, and McFarland v. Wheeler, 26 Wend. 467, follow the com

mon law in holding that failure to keep possession means loss of lien.
Thus the common law rule is clear and firmly established.

The Garage Keepers Lien act of 1915 (Pamph. L., p. 556) is the
statute under which the defendant claims his right to the car. The
first section of this act establishes the lien for storage and repair
bills. The second section, on which this case is decided, provides in
substance that loss of control shall not cause loss of lien. The third
section provides for sale to realize on the lien. This statute is con

stitutional, under the decision on that question in Crucible Steel Co.
v. Polock Tyre & Rubber Co., 92 N. J. L. 221.

The statute, therefore, expressly preserves the lien, despite the
failure of the lienor to retain possession, and enable him to repos
sess the car at any time when he may do so without breach of the
peace. In fact, apparently the only exception to the effectiveness of
the lien, prior to the amendment of 1925 (Pamph. L., 1925, p. 96)
is the title of a subsequent innocent purchaser for value without
notice. Lanterman v. Luby, 96 N. J. L. 255. Also, Hare v. Gassner
(N. J. Supp.), 133 Atl. 429. Before this amendment the lien over

rode a prior recorded chattel mortgage or a prior conditional sale.
Cattell v. Rehrer, 94 N. J. Eq. 292, 119 Atl. 374. Also, White v.
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Smith, 44 N. J. L. 105, and Ruppert v. Zang, 73 N. J. L. 216. This
could happen at common law only where there was express authority
or circumstances showing implied authority from the mortgagee to

procure the services. A common law lien for such services at the

request of the mortgagor is subordinate to the lien of a prior chat
tel mortgage if the lien claimant had notice, actual or constructive, of
the prior mortgage. Thus, a mechanic's lien for repairs on an en

gine, made at the request of the mortgagor, is subordinate to a prior,
duly filed and renewed chattel mortgage thereon for the purchase
price. Denison v. Schuler, 47 Mich. 598.

The plaintiff claimed that his right is analogous to that of an in
nocent purchaser for value without notice. But the execution cred
itor takes only such title as his debtor possessed. Scala held the car

subject to the lien. The plaintiff stands in the shoes of Scala, and
he is also subordinate to the lien.

J. W. R.
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