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THE LEGAL CONTROL OF ACTS OF THE

MUNICIPAL AUTHORITIES IN GERMANY

By DOCTOR MITZLAFF

'T^HE modern state differentiates itself from those of
earlier times primarily in the fact that it is, in a

marked degree, a legal state. To be sure, the idea of law
has always existed since there has been community life,
for a community life can exist only when the social life and
the coherence of its members are governed by means of
certain norms the observation of which is assured. But
whereas in primitive times a very few fundamental norms,
as the ten commandments, sufficed, the complicated modern
life has led us to the point where the legal norms have ex

panded themselves ever further and further over all phases
of life. And every phase is ruled in ever-increasing detail
so that the modern individual inhales and exhales from
morning until evening, from birth until death, at home and
in business, step by step, at every moment, a legal air reek
ing with thousands of legal mandates.
The ordinary thought which occurs to the individual

meditating upon these matters is that by means of dead
letters and paragraphs the finishing stroke is administered
to a free life and that the natural freedom has been limited
and killed. The ethical intendment of the law becomes
apparent only to the deeper thinker : that not restraint but
assurance of freedom stands with flaming letters as the end
and purpose of the law.
This function of the law becomes especially apparent in

?This article was written by Dr. Mitzlaff at the request of the
Journal. The original German text has been translated by Herbert
H. Lind, LL.B., Georgetown, 1926.



130 GEORGETOWN LAW JOURNAL

modern civic life in the field of public law... It is the most
marked characteristic of the modern legal state that it gov
erns not only the relations of separate individuals to one

another but has also brought under rigid legal norms the
relation of the state's power to that of its constituents.

Opposed to the state's power as the sovereign might we

may find the dogma of the "people's rights", as the French
Revolution of 1789 termed it. And, in this regard, the
modern state has limited its power not only within the
confines of written norms but, like the individual, the state
is also subject to the judicial decree which must decide
whether the state power has been kept within the confines
of the prescribed legal norms.
It is not saying too much to assert that the right of

judicial determination is the most important liberty of the
modern individual, through which that individual, in the
maelstrom of life, gains the feeling of safety and freedom.
The art and manner in which these general legal concepts
have been realized in the several countries of our contem

poraneous world have differed in accordance with their

respective degrees of civilization and also in accordance
with the historical evolution of the shaping of the state's

power. Hence the problem is not included within the one

question as to how the idea of the law has subjected the

highest state's power� the Monarch, the President, the
Legislature�under the binding power of legal norms. The
same interest is claimed also by the legal position of those

powers which exercise over their respective subjects only a

limited control which is, to be sure, not a sovereign but,
nonetheless, an autonomous authority. Especially to be
considered in this respect is the position of the municipal
authorities as the general embodiment of local government.
When in the following pages we shall try to give a de

scription of the municipal authorities in Germany, it should
be remembered that such an attempt is fraught from the

beginning with no inconsiderable difficulties. There is not

only the fact that a translation of technical expressions is

not always successful but also the fact that a really correct
representation aiming at a correct interpretation by the
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foreign reader and specialist presupposes, moreover, a com

plete representation as to the manner in which the position
of the municipal authorities under public law is incorporated
into the entire public law structure of the state to which
it belongs. One cannot, within the confines of a technical

article, lay a scientific claim to an even partly sufficing ex

position of these issues. Rather must one be content with
brief intimations. Even by limiting one's self to the proper
theme of municipal administration one must also suffer the
limitation of treating only the typical questions and forego
completeness. This applies especially to German conditions
wherein the municipal competence is not uniformly reg
ulated for the entire German republic. Rather, in each
of the several States, as Prussia, Bavaria, Saxony, etc., a

special law resting upon the legislation of the individual
State applies. Because of these circumstances the follow

ing exposition applies only to the judicial practise of Prus

sia, the largest German State, but it may be here added
that the conditions in the other German States essentially
coincide.
The Prussian administrative law employs the concept of

the municipal corporate body and of the municipal authori
ties as well for the smallest territorial entity, the commu

nity proper, i. e., the cities and villages, as for certain larger
territorial units, counties and provinces, which are com

posed of a number of communities and which are endowed
with the right of self-administration for certain tasks. But
the activity of these communal structures of higher order
plays by no means the role which communal life does in the
cities and villages. The actual, communal, self-administer
ing corporate bodies are and remain the cities and villages.
The following discussion will limit itself to these latter
agencies.
The fundamental tenet applicable to the activities of

German municipalities is the following: that the munici
palities are to discharge not only certain duties assigned to
them by law but, in addition, each municipality is entitled,
without further ceremony, to take in hand any duty which
it chooses to. The antithesis of this is represented in Eng-
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lish communal law according to which each single munici

pality may attend only to such functions as have been dele

gated to it through special grant by legislative act. Hence
under German law the municipal functions divide into two

groups, obligatory and voluntary. The most important
obligatory functions of the cities are: care of the poor,
primary and grammar school organization, road and street
construction and, as a rule, supervision of buildings.1 Large
as this sphere of duties may seem, nonetheless the voluntary
functions have developed simultaneously to a colossal de
gree and, in opposition to English and American conditions
municipal socialism has always played an extraordinary
role in German cities. Almost all the gas and water works
and sewage systems in the German cities are in the hands
of the municipalities. Likewise the abattoirs and approx
imately half of the local electric plants and street railways
are municipally operated. Numerous lake and river har
bours, factory railways, public markets, gymnasiums and
stadiums, public baths and bathing beaches, hospitals, in
firmaries and workhouses, infants' homes, "soup kitchens",
employment bureaus, boys' and girls' high-schools, technical
schools, cemeteries, theatres, museums, brick works, etc.,
are in municipal hands as well as in state and private hands.
Legally, these numerous spheres of activity are grouped,
as previously stated, primarily in obligatory and voluntary
functions. But then there exists a great difference whether
the activity is a participation in the great field of -public
law, that is, a field in which the State's power or municipal
power derived from it confronts a member of the commu

nity, or on the other hand a participation in the field of

general private and economic life where the corporate body,
as any other private person, remains an economic subject.
School organization and building regulation are public gov
ernmental pursuits. Gas works, city railways and the ma

jority of the above-specified enterprises are economic pur
suits. The differentiation does not coincide with the con

cept of obligatory and voluntary functions but in most cases
it is tantamount to such a grouping.

1 Baupolizei.
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The classification according to the sphere of private and

public law is likewise decisive of the question of the legal
control in respect to the municipalities. Of course, this
does not determine whether the sphere of participation as

a whole, which we must regard, belongs in the private-legal
or public-legal sphere. Rather it depends on the legal nature
of the individual administrative act. If the municipality
buys desks for a city school this is an act of purely private-
legal nature. The compulsion of a school child or his par
ents because of statutory obligations to attend school is
an act from power of a public-legal nature. The fixation
of curb lines of a street is an act of public law. The ques
tion of the compensation for ground taken for street con
struction is of a private-legal nature.
In all acts of a private-legal nature the municipality does

not assume a legal attitude different from that of a private
individual who acts in similar wise. And from this it fol
lows further that the question of legal authorization of the
act of amunicipality which belongs in a private or especially
in an economic field is determined in the usual trial proced
ure of the regular courts as in the case of a private person.
The municipality, considered in a fiscal sense, just like the

State, is, in private law only a private-legal person as any
other individual.

Accordingly, when a municipal automobile runs over

someone a suit is brought against the municipality by pro
cedure exactly identical with that brought against a private
automobile owner. It is the same if a horse breaks its leg
in a street cavity, or when an electric wire drops from city
owned conduit and occasions damage, or when in a public
school, a child's coat has been stolen because of deficient
supervision, or when in a city hospital a patient dies or is

injured in consequence of careless treatment, or when a

stone falls from a municipal building and hits a passerby,
or when because of the improper scattering of sand in front
of a municipal building in time of ice a passerby breaks
his leg, etc. The same rule applies of course when the
municipality is plaintiff and not defendant.
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In the first instance the ordinary courts are the district
courts.2 As a rule they are established in each city of a
few thousand population. Above these are the county
courts 3 and above these are the county appellate courts 4

(in Prussia one in each province), and at the head of the
entire system is the Federal Supreme Court 5 in Leipzig,
competent for all Germany.
With regard to procedure one may generally class as

private-legal questions the legal relations between munici
palities and their entire personnel, their officers, their em
ployees and their laborers. Complaints regarding salary
or wages, and likewise pensions are, accordingly, to be
brought before the ordinary courts or before the recently
instituted labor courts 6 which have been joined with the
ordinary courts. The labor courts function in a manner

similar to private actions with issues of municipal "wage-
law." In these matters the municipalities are but mere

"employers" and they have adapted themselves to this legal
position insofar as they have formed special municipal em
ployment associations and in the name of these associa
tions have concluded collective bargaining (wage contracts)
with the organized workingmen for the governing of work

ing conditions of the municipal appointees and laborers.
The real problem lies, however, with those municipal

actions which belong to public law, i. e., actions of sovereign
right. Here, from the beginning, we breathe an entirely
different legal atmosphere. It is not a matter of property
and money but of the limitations and methods of the com

manding power of the authorities and the obligation of
obedience of the municipal inhabitants. Therefore the

legal control of the legitimacy of a sovereign act in Ger
many is accomplished in an entirely different manner from
such control of questions of private law. However, the
fundamental principle is also here: the determining de-

2 Amtsgerichte.
8 Landgerichte.
1 Oberlandesgerichte.
s Reichsgericht.
" Arbeitsgerichte.
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cision as to whether a sovereign act of a municipality was

legal or not lies in the hands of the judge. And thus here is

another legal protection.
Examples of cases which belong in the field of sovereignty

are the following : the municipality would force me to send

my child to the public school or my apprentices to the finish

ing school; or the municipality desires to lay out a new

street through the middle of my realty and I will not permit
it; or I wish to build a house 15 metres high but I receive
the permission for a height of 12 metres since the munici

pality will permit buildings only to a height of 12 metres
in the zone where my land lies; or the municipality would

compel me daily to clean the sidewalk in front of my prop
erty and to remove the snow thereon at my own expense;
or the municipality demands the closing of my butchery
since it has erected a public slaughter house; or elections
to the city council have taken place which were not held in
accordance with the legal provisions. However, the most
numerous cases are in the field of municipal taxation: I
refuse to pay a city tax or fee since I consider the tax
ordinance invalid and claim that I incur no obligation under
its provisions.
The principle of judicial examination applies likewise in

all of these cases. But before we venture into a discussion
of the nature of this examination it should be mentioned,
even though only in passing, that, aside from the supple
mentary regressive control by the judge, there exists in
certain cases also a preventive control. That is to say,
certain acts of municipal authorities require the previous
ratification of the State's administrative authorities. The
most important practical cases are the exemption from tax
and fee ordinances and the promotions of municipal loans.
Before the permission is granted, the State authorities
vested with such powers of ratification examine the useful
ness and economy as well as (this point is of peculiar sig
nificance here) the legality of the municipal resolution. The
examination takes place always with great precision and
for that reason an approved resolution offers the best con
ceivable safety from the legal side. The resolution does
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not become legally unassailable by virtue of this approval
since the proposition that, despite the assent of the State
administrative authorities, the last determining decision

upon the legality lies with the judge remains in effect. The
State administrative acceptance has merely the significance
of a non-binding previous examination for the judge. A
not infrequent case is one wherein the judge, called upon
to decide upon municipal tax ordinances already approved
by the State's administrative authorities, declares the or

dinances invalid and in conflict with the law.
A further distinction must be made between the judicial

investigation of administrative acts of the municipality and
between the introduction of judicial process against indi
vidual persons of the municipal administration because the
latter have undertaken unauthorized official acts. A mayor
or municipal officer who has committed a wrong in the
conduct of his office can be summoned before the criminal

judge. And, insofar as his misconduct is regarded as a

violation of his personal official obligations, he may be

punished because of such violation of his official obligations.
In addition to the judgment which issues against the guilty
officer, an opinion upon the official acts can also be ren

dered. However, the legality of the officer's act done in
behalf of the municipality is not the immediate object of
the judicial decision but rather the personal conduct of the
officer himself. Accordingly, these processes against the
individual do not come within the comprehension of legal
control of the administrative acts of the municipality.
We come now to the proper legal control of the public-

legal acts of municipal authorities by the judge delegated
to this end. It is of fundamental significance that in Prus
sia and other places in Germany special courts separated
from the ordinary courts have been instituted for the ad

judication of public-legal questions. The organization of
these special courts is in no wise connected with the struc
ture of the ordinary courts which proceed from the district
and country courts through the State Court of Appeals to
the Federal Court at Leipzig. It inclines, rather, toward
the organization of the general administrative authorities
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and reflects special Prussian conditions. The lowest court
is constituted either of a city commission 7 which exists in
the larger cities which have been removed from the rural
county authority or in the rural districts of a county com

mission.8 Above these is ,a district commission 9 in each of
the 36 Prussian district governments and the court of last
instance is the Court of Administrative Appeals 10 located
in Berlin. These administrative courts are based on the
principle that they are to decide all conflicts in every field
of public law prevailing in Prussia and they are also com

petent to review the legality of public-acts of the munici
palities. It should be especially noted that these courts
are concerned only with Prussian affairs as there are cor

responding administrative courts also in Saxony, Bavaria,
etc., for their respective territories. Up to the present a
federal administrative court competent for entire Germany
as the Federal Court at Leipzig has not been instituted.
In each case the Prussian, Bavarian and Saxonic Court of
Administrative Appeals is the court of last resort. An
appeal to the Federal Supreme Court from their decisions
does not exist. Rather, the administrative courts are en

tirely independent and are classed, not under the regular
courts, but co-ordinately with them. Since, under some

circumstances, there may be doubt whether an action is
to be brought before the ordinary or administrative courts,
there has been instituted in Prussia a special court of jus
tice, a court of justice for the determination of questions
of competence, which court, subject to certain presumptions,
can definitely decide this preliminary question. This or

ganization, created in Prussia and other German States,
has proved its value to an extraordinary degree. Its intro
duction about fifty years ago marked, from a purely his
torical point of view, the first judicial safeguard in the
field of public law. Up to that time the individual mainly

7 Stadtausschuss.
8 Kreisausschuss.
" Bezirksausschuss.
10 Oberverwaltungsericht.
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enjoyed judicial protection only in the private sphere while
in the public sphere he was more or less unprotected. Not
until the institution of the administrative courts was the

principle realized that a person affected by an administra
tive act in a public scope could demand a review of the

legality of such an official act. But, apart from this his
torical significance, one must recognize that public law
in its nature and associations rests on a basis entirely dif
ferent from that of private law. Hence the jurisprudence
of public law follows constructive paths entirely different
from those of the science of private law. Therefore only a

separation of the courts of public and private law can

guarantee suitable legal interpretation corresponding to
the spirit of public law. The success that the Court of
Administrative Appeals has factually produced in its fifty
years of legal orthoepy conclusively demonstrates this.
Beside the general administrative courts, there exist in

Germany some other special administrative courts for cer

tain administrative departments, chiefly the Courts of
Exchequer 11 which have the Federal Court of Exchequer 12

in Munich as their head. Their competence, however, is
limited at the present time to national taxes, which have
been levied for entire Germany by the federal legislature.
They are not competent to pass upon municipal tax laws

which have been enacted by the individual municipalities.
The previously described administrative courts with the
Court of Administrative Appeals at their head are com

petent in these matters.

Only in its practical application does the legal control
by the judge show its special characteristics, owing to the

general fundamental principle that in Germany there can

be no judicial decision either by the regular courts or by the
administrative courts upon general questions but only upon
a certain actual acute controversy in private as well as in

public law. This principle leads to very important results
especially in the municipal field. The municipal adminis-

11 Finanzgerichte.
12 Reichsfinanzhof.
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trative acts, particularly the public-legal acts with which
we are concerned, reveal themselves often and, indeed, in
the great majority of cases, in a double aspect. The mu

nicipal authorities for example may issue a general order
for the regulation of an affair which shall affect all mu
nicipal inhabitants, as a building ordinance, a school ordi
nance, a tax or fee ordinance. By force of this general
order, the individual citizens will be obliged to pay a cer

tain amount in taxes or a building will be approved only
under certain conditions. In such cases we differentiate
between the decree of the general regulation (under the
name order,13 district statute,14 district law,15 regula
tion,16 regulative 17 or others of like nature) and its appli
cation to the individual case. Should the illegality of the
general order be affirmed, e. g., because the resolving com

mon council was not legally constituted or because the res

olution is inherently in contradiction to the laws, there
exists no special procedure to determine the validity, there
is no actio popularis, no special judgment to declare the
order invalid, but the question of validity can be examined
only within the confines of the single case.

Thus a general decision may be involved in any one of
a thousand cases. For example, a tax ordinance has been
in effect for many years until a tax payer, feeling himself
unjustly called upon to pay, lodges his complaint not only
against the unjust individual application to himself but also
maintains the invalidity of the entire tax law because, at
the time it was illegally brought into effect, the prescribed
publication was omitted or because the tax law in its es
sential provisions is in conflict with an already-existing
law. In such cases the administrative court must review
the validity of the law although the law in issue was enacted
by the municipality years previously and throughout the
entire time it has remained unopposed. And it is not at

13 Ordnung.
14 Ortsstatut.
16 Ortsgesetz.
10 Reglement.
17 Regulativ.
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all seldom that the Court of Administrative Appeals has
declared a municipal tax law invalid.
This brings up another important aspect for our atten

tion. There are regular periods of time prescribed for

complaints against administrative acts of the municipalities.
Their terms are measured according to the nature of the
act that is concerned. The most frequently occuring period
of limitation is 14 days. Less often are periods of one,

three, or six months. Since the complaint is always directed
against a single administrative act, the time begins to run,
naturally, from the time of the given act. If, during this
period, I enter a complaint, then, at the same time I can
also attack the general primary resolution although it dates
back many years.
From the fundamental principle that there can be no

complaint against a general resolution but only against a
single administrative act arises the following consequences

which, to be sure, to the practical mind may appear as

weighty as it is reasonable. The administrative court de
cides formally only upon the single administrative act.

Even if I complain against my being called upon to pay a

tax because I consider the entire tax ordinance invalid and
the Court of Administrative Appeals affirms my contention,
the formal judgment applies only insofar as my obligation
to pay the tax will be released. Thus if 1,000 municipal
citizens are called upon to pay the tax and I alone enter
a protest while the remaining 999 unite and quietly pay
the tax, then I am the only one who is released by the de
cision of the judge. For the others the records are closed.
The charges that have been paid remain paid. Although it
has been positively determined by the decision of the Court
of Administrative Appeals that their assessments have
resulted unjustly yet they can bring no new action, since
the time for them has long since expired. They are con

clusively out of their money ; the municipality will not make
any refund. In the future it will naturally be otherwise.
Through the one decision of the Court of Administrative
Appeals the tax ordinance is divested of its legal basis for
all future tax obligations and nothing more remains for
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the municipality to do but to issue a new tax ordinance
which is free from the defects which had led the Court of

Administrative Appeals to make a declaration of invalidity
or to seek about for other sources of income.
From the fact that the legality of a general administrative

order will be reviewed only in the form of incident-deter
mination and that a formal "suppression" of the primary
administrative order recognized as invalid does not follow,
arises, further, the following consequences. The question
whether a tax ordinance or any other general municipal
resolution is invalid can appear not only in a complaint
proceeding before the administrative court but also in any
other proceeding in which there is a question of a general
regulation resting upon an act of the municipality. If
the secondary act in its application belongs to public law
then the administrative court adjudicates it. On the other

hand, if the secondary act concerns something under private
law, then the ordinary court is in a position to decide upon
it. In criminal or disciplinary procedure the legality of a
municipal resolution can also be the object of the judg
ment. In this way it can come to pass that the Court of
Administrative Appeals in an administrative process pro
ceeding, the Federal Court in an ordinary suit at law, the
criminal judge and the Disciplinary Court arrive at unlike
conclusions upon the legality of the same municipal reso
lution. For example, the Federal Court declares a resolu
tion invalid, the Court of Administrative Appeals declares
it valid or vice versa. As a matter of fact such differences
of opinion have occurred many times upon very important
questions. There arises then the curious legal lament that
no one knows what the law really is since the one party
can appeal to the Federal Court and the other can appeal
to the Court of Administrative Appeals and, at the same

time, there exists no possibility to remove this difficulty
in the usual way. As a last resort there often remains
only to set legislation in motion and through a special new
law, have decisive definitions authentically to determine the
conflict.
In summary it may be said that it corresponds to modern
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legal conceptions to have judgments upon the legality of
municipal acts as well as of private acts. Further, it is
in general a practical solution in Germany that the mu

nicipal acts which move in the sphere of private law are

reviewed by the regular judge and, on the other hand, the
acts in the field of public law are reviewed by special ad
ministrative courts.

If, in Prussia, the principle of administrative procedure
is strictly carried out whereby the administrative judge can

formally decide only the individual case and not pass gen
erally upon municipal resolutions, such a principle leads
immediately to consequences in public law which will prob
ably be satisfactory to the formal legal thinker but not to
the practical sense of justice of the average man. We should
therefore consider a perfection of the system not existing
in Prussia whereby, in special proceedings, one could se

cure a review of general municipal regulations which would
be binding on all courts. This review should doubtless be
assigned to the Court of Administrative Appeals which,
to be sure, even at the present, has to undertake the review
of these matters in most cases.
After the foregoing considerations, the author may be

pardoned for voicing his conviction that the Prussian-Ger
man regulation of the eminently important questions of

legal protection in the field of public law in general and in
the field of municipal law in particular has entered upon
the right path when modern legal concepts are considered.
Only in a certain direction does the existing system still re

quire perfection. But what human institution can boast of

perfection?



DISCRIMINATION AGAINST ALIENS BY

MUNICIPAL ORDINANCES

By CHARLES M. KNEIER

THE alien population has presented a special problem in
the case of many cities of the United States ; some cities

have attempted to meet this problem by ordinances dis

criminating against them. The validity of such ordinances
has been before the courts in several cases; from the de
cisions in such cases it is now possible to determine to some

extent how far cities may go in their regulatory measures

in the classification of aliens and citizens, and how far ordi
nances which appear on their face to be general in nature,
but by the method of their administration, are designed to
meet a special problem caused by the presence of the alien,
will be sustained.
Such ordinances are usually attacked as infringing upon

the rights of persons as guaranteed by the fourteenth
amendment of the Constitution,1 or as being in violation of
rights guaranteed by treaty.2 Attacks under other pro
visions of the Federal Constitution 3 or under state consti
tutions are also sometimes made. The question has been

1 On the validity of state laws discriminating against aliens see :

Ex parte Gilletti, 70 So. 446 (1915) ; People v. Crane, 108 N. E. 427
(1915) ; Heim v. McCall, 239 U. S. 175 (1915) ; Crane v. New York,
239 U. S. 195 (1915) ; In re Case, 116 Pac. 1037 (1911) ; In re Opin
ion of the Justices, 94 N. E. 558 (1911) ; Fraser v. McConway and
Torley Co., 82 Fed. 257 (1897) ; Truax v. Raich, 239 U. S. 33 (1915) ;
In re Ah Chong, 2 Fed. 733 (1880) ; Terrace v. Thompson, 263 U. S.
197 (1923); Porterfield v. Webb, 263 U. S. 225 (1923); Webb v.

O'Brien, 263 U. S. 313 (1923) ; Frick v. Webb, 263 U. S. 326 (1923).
2 For cases of conflict between state laws discriminating against

aliens and treaties, see : In re Ah Fong, 1 Fed. Cases 213 ; In re

Ah Chong, 2 Fed. Cases 733; Heim v. McCall, 239 U. S. 175 (1915) ;
Crane v. New York, 239 U. S. 195 (1915) ; Terrace v. Thompson,
263 U. S. 197 (1923) ; Porterfield v. Webb, 263 U. S. 225 (1923) ;
Webb v. O'Brien, 263 U. S. 313 (1923) ; Frick v. Webb, 263 U. S.
326 (1923).

3 They have in some cases been attacked as being in violation of
the commerce clause of the constitution. In re Wong Yung Quy, 2
Fed. 624 (1880).
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presented again recently to the Supreme Court of the United
States in a case from Cincinnati ; the right of that city to

deny to aliens the right to operate pool rooms was ques
tioned.

One of the earliest cases dealing with discrimination

against aliens, which was decided by the United States Cir
cuit Court for the District of California in 1880, involved
the validity of a state law, but the administration of which
was placed in the hands of the municipal authorities.4 An
act of the California legislature of 1878 made it an offense to
disinter or remove from the place of burial, the remains of

any deceased person without a permit, for which ten dollars
was charged. The permit was to be obtained from the board
of health, health officer, mayor, or other head of the mu

nicipal government of the city or town where the body was

buried. The ten dollar fee was also to be paid to the officer
of the municipal government issuing the permit. A penalty
of a fine of $50.00 to $500.00, or imprisonment of thirty days
to six months, or both, was provided for the violation of the
statute.
A Chinese citizen attempted to remove the body of an

other Chinese from a public cemetery of the city and county
of San Francisco without paying the ten dollar fee. He at
tacked the validity of the act on the grounds that it was
in violation of the Constitution of the United States and
the Burlingame treaty with China.
The court held that there was no violation of the four

teenth amendment to the national Constitution. There was

no discrimination against or in favor of any class of resi

dents, the court pointing out that it operated upon all aliens
of all nationalities and upon all citizens alike,�"If the pro
visions of the act affect a larger number of Chinese than of

any other class, it is not on account of any discriminations
made by the law, but only because under their customs there
is a much larger number of disinterments and removals by
them than others." While the large number of Chinese re

movals might have suggested the necessity for stringent

1 In re Wong Yung Quy, 2 Fed. 624 (1880).
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supervision there was no reason to suppose that the act

was not intended to operate upon all within its terms.

The objection was also made that the requirement vio
lated the provision of the Constitution giving Congress pow
er to regulate commerce with foreign nations. The court

held that it was unable to perceive any violation of the
commerce clause, under the broadest construction of the
term "commerce", even if it included the transportation of
the remains of aliens to their own country for final sepul
ture. "The act deals with matters wholly within the state�

within its territory�with the remains of parties who have
lived and died within its jurisdiction, and which have been
buried and which still remain in the soil; and professedly
and apparently for sanitary purposes." There was nothing
in the act which would justify the court in holding "that the
object of the legislature was to impose burdens on the com

merce between this country and China." The California
law acted upon the subject before it became an article of

foreign commerce and while the remains were being pre

pared for that purpose, providing only that the preparation
for shipment be made "in such manner as not to be detri
mental to the public health."
The law was also attacked as being contrary to the con

stitutional provision that "no state shall, without the con

sent of Congress, levy any imposts or duties on imports or

exports, except what is absolutely necessary for its inspec
tion laws." The case seemed to come within the exception
according to the court,�"Besides, the remains of deceased
persons are not 'exports' within the meaning of the term
as used in the Constitution. The term refers only to those
things which are property. There is no property in any
just sense in the dead body of a human being."
This Chinese citizen also attacked the validity of the law

on the grounds that it was in conflict with the Burlingame
treaty. The treaty provided that "Chinese subjects of the
United States shall enjoy entire liberty of conscience, and
shall be free from all disabilities or persecutions on account
of their religious faith or worship." The court held that
although it was conceded that the religious sentiment of



146 GEORGETOWN LAW JOURNAL

the Chinese requires that they shall remove the remains of
their deceased friends to China, there was nothing in the
act forbidding or unduly obstructing the performance of
the rite or religious duty,�"The customs of Chinese in this
respect render the supervision necessary and proper; and
we can perceive no impropriety in charging them with the
expense incident to it." The court went on to say that it
might "well be questioned whether the treaty-making power
would extend to the protection of practices, under the guise
of religious sentiment, deleterious to the public health or

morals, or to a subject-matterwithin the acknowledged police
power of the state." Since there was no conflict, however,
the court did not find it necessary to consider this question.
The question has also risen as to whether cities may sub

ject aliens to health regulations which are not imposed upon
citizens. The United States Circuit Court for the Northern
District of California had before it for consideration in 1900
a resolution of the board of health of the city and county of
San Francisco, which, after declaring its belief in the exis
tence of the bubonic plague in the city, in connection with
the United States health officer for the port, promulgated
and enforced an order prohibiting any Chinese or Asiastic

person from leaving the city without first submitting to
inoculation with a serum which was supposed to be a pre
ventive, but according to the finding of the court, the ad
ministration of which to a person who had been exposed to
the disease was dangerous to health and contrary to medi
cal authority.5
There were twenty-five thousand Chinese residents of the

city, many of whom resided in the "Chinese quarter" and
many others scattered throughout other parts of the city.
The court held the regulations to be invalid since they were

not based upon any established distinction in the conditions
that were supposed to attend this plague, or the persons
exposed to its contagion but were boldly directed against
the Asiatic or Mongolian race as a class without regard to
the previous condition, habits, exposure to disease, or resi
dence of the individual. Since no evidence was offered to

5 Wong Wai v. Williamson, 103 Fed. 1 (1900) .
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support the claim that this particular race was more liable
to this plague than any other, and it was not known to be

a fact, this explanation in justification of the ordinance was

held to be unsatisfactory. The regulations were considered
to have no reasonable relation to the protection of the health
of the inhabitants of the city and they were held to be

illegal and void as an unconstitutional invasion of the

rights of the persons against whom they were directed, be
ing in violation of the constitutional guarantee of the equal
protection of the laws.6
The validity of municipal zoning and segregation ordin

ances has arisen, where the effect of such ordinances is to
discriminate against aliens. An ordinance of a California

city regulating laundries was declared invalid by the United
States Circuit Court for the District of California in a case

before it in 1886.7 The ordinance of the city of Stockton pro
vided that public laundries and public washhouses could be
conducted only in designated sections of the city. The
court pointed out that in fact the ordinance "absolutely for
bids the keeping of a laundry for washing clothes for hire,
at any point within the inhabited, and even within the habit
able, part of the city of Stockton ; the remainder of the city
being in the uninhabitable marshes and sloughs."
In referring to the purpose of the ordinance, the court

said : "of course, no one can in fact doubt the purpose of this
ordinance. It means, 'The Chinese must go' ; and, in order
that they shall go, it is made to encroach upon one of the
most sacred rights of citizens of the state of California,�
of the Caucasian race as well as upon the rights of the Mon
golian. It should be remembered that the same clause in
our Constitution which protects the rights of every native
citizen of the United States, born of Caucasian parents,

8 The court also held that such discriminatory regulations could not
be sustained by instructions from the supervising surgeon general
of the marine hospital service of the United States, directing the
health officer of the port to require transportation companies to re

fuse transportation to Asiatics except on his certificate, since there
was nothing in the provisions of the law which justified the promul
gation of regulations in violation of constitutional rights.
'In re Tie Loy, 26 Fed. 611 (1886).
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equally protects the rights of the Chinese inhabitant who
is lawfully in the country." While the court pointed out
that the purpose of the ordinance was to drive out the Chi
nese, it emphasized the fact that not only Chinese, but citi
zens of the United States were prohibited from following
within the inhabited portion of the city, "under any circum
stances, one of the most ordinary, necessary, and when prop
erly conducted, harmless, occupations of civilized man."
The ordinance was held to be in violation of the provision of
the fourteenth amendment prohibiting any state from mak
ing or enforcing any law which shall abridge the privileges
or immunities of citizens of the United States.8
The validity of municipal segregation ordinances has also

been questioned before the courts when applied to aliens.
In 1890, the board of supervisors of the city and county of
San Francisco passed an ordinance making it unlawful for
any Chinese to locate, reside, or carry on business within
the limits of the city and county of San Francisco, except
in that district designated. They were required to either
move from that portion of the city before occupied by them,
outside the city and county, or to another designated part of
the city and county. The penalty for violation of the or

dinance was imprisonment in the county jail for a term not

exceeding six months.
The validity of the ordinance was attacked by a Chinese

citizen and it was held to be unconstitutional by the United
States Circuit Court for the Northern District of Cali
fornia.9 The court held that "besides being discriminating,
against the Chinese, and unequal in its operation as between
them and all others, is simply an arbitrary confiscation of
their homes and property, a depriving them of it without
due process or any process of law." It was pointed out that

8 While the decision of the Supreme Court of the United States in
the case of Euclid v. Ambler Realty Co., 272 U. S. 365 (1926), is
very broad in its scope, it would probably not cover a case which
went so far as the Stockton ordinance, where laundries were in fact
excluded from the entire city, and where the intent and purpose was

that "The Chinese must go". This could hardly be considered to be
a reasonable exercise of the police power.

9 In re Lee Sing, 43 Fed. 359 (1890).
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what little there would be left after abandoning their homes,
and various places of business, would again be confiscated
in compulsorily buying lands in the only place assigned to

them, and which they did not own, upon such exorbitant
terms as the present owners with the advantage given them
would certainly impose. There would be no room for free
dom of action in buying again since they would be com

pelled to take any lands, upon any terms, arbitrarily im
posed, or get outside the city and county of San Francisco.
Since the ordinance was not aimed at any particular vice,
or any particular unwholesome or immoral occupation, or
practice, but made it unlawful for any Chinese to locate,
reside or carry on business within the limits of the city and
county, except in the district provided, the discrimination
and gross inequality of operation was so clear that it was
held not to be within any legitimate police power of the
state.
The ordinance was also held to be in conflict with the

Burlingame treaty with China.10 Section six of the treaty
provided that Chinese subjects, visiting or residing in the
United States, should enjoy the same privileges, immunities
and exemptions in respect to travel or residence, as might
be enjoyed by the citizens or subjects of the most favored
nation. The ordinance was held to be not only a direct vio
lation of the Constitution but of our treaty with China.
A question which has recently been presented is as to

whether a city may exclude aliens from carrying on certain
kinds of business which are open to citizens. May such a

regulation be considered to be a reasonable exercise of the
police power or is it a denial of the constitutional rights of
persons? On July 2, 1921, the city of Seattle passed an

ordinance regulating the business of pawnbroker, which
made it unlawful to carry on such business without a license,
and provided that "no such license shall be granted unless
the applicant be a citizen of the United States."
A subject of the Emperor of Japan, who had resided in

Seattle since 1904, and had engaged in the business of
pawnbroker since 1915 attacked the ordinance as being in

16 Stat. 740.
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violation of the treaty between the United States and the
Empire of Japan, proclaimed April 5, 1911; the constitu
tion of the state of Washington; and also the due process
and equal protection clauses of the fourteenth amendment
of the Constitution of the United States. The question of
the validity of the ordinance was presented to the Supreme
Court of the United States in a case before it in 1924 ; the
ordinance was held void as being in conflict with the treaty
with Japan, the other grounds upon which it was attacked
not being considered.11
The treaty with Japan provided that "The citizens or sub

jects of the High Contracting Parties shall have liberty to
enter, travel and reside in the territories of the other to
carry on trade, wholesale and retail * * * and generally
to do anything incident to or necessary for trade upon the
same terms as native citizens or subjects, submitting them
selves to the laws and regulations there established * * *.
The citizens or subjects of each * * * shall receive, in
the territories of the other, the most constant protection
and security for their persons and property * * *."
The Supreme Court pointed out that "as to the things

covered by it", the treaty "establishes the rule of equality
between Japanese subjects while in this country and na

tive citizens." In considering the question of conflict be
tween the ordinance and the treaty, the Court held that the
rule of equality established by it could not be rendered nuga

tory in any part of the United States by municipal or
dinances or state laws,�"It stands on the same footing of

supremacy as do the provisions of the Constitution and laws
of the United States. It operates of itself without the aid
of any legislation, state or national; and it will be applied
and given authoritative effect by the courts."
The business of pawnbroker was held to be "trade" within

the meaning of the treaty, the court pointing out that,
"Treaties are to be construed in a broad and liberal spirit,
and when two constructions are possible, one restrictive of
rights that may be claimed under it and the other favorable
to them, the latter is to be preferred." The transactions of

11 Asakura v. City of Seattle, 265 U. S. 332 (1924) .
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a pawnbroker were considered to be "similar to loans made
by banks on collateral security." Since the ordinance was

clearly in conflict with the treaty and thus void, the court
did not consider the other grounds upon which its validity
was attacked.
A somewhat similar case was before the Supreme Court

in 1927 ; the validity of an ordinance of the city of Cincin
nati which prohibited the issuance to aliens of a license to
operate a pool room was questioned.12 A subject of the
King of England, who was refused a license to operate a

pool room, attacked the validity of the ordinance as denying
the equal protection of the laws guaranteed by the four
teenth amendment and as being in violation of the treaty
between Great Britain and the United States.13
In considering the constitutionality of the ordinance

under the fourteenth amendment, the court held that the
classification was rational,�"The present regulation pre
supposes that aliens are not as well qualified as citizens to
engage in this business." It went on to say that it was not
necessary that it be satisfied that this premise is well
founded in experience but that "It is enough for present
purposes that the ordinance, in the light of facts admitted
or generally assumed, does not preclude the possibility of
a rational basis for the legislative judgment and that we
have no such knowledge of local conditions as would enable
us to say that it is clearly wrong." 14

The city justified its discrimination against aliens in
granting licenses to operate billiard and pool rooms on the
grounds that such places in the city of Cincinnati were the
meeting places of idle and vicious persons, that they were
frequented by law breakers and other undesirable persons,
that they contribute to juvenile delinquency and that "non-

12 Clarke v. Deckebach, 71 Law ed. Adv. Sheets, 667 (1927).
"Treaty of July 3, 1815, 8 Stat. 228; Aug. 6, 1827, 8 Stat. 361-

1 Malloy, Treaties, 624, 645.
14 For cases in which the Supreme Court has allowed some latitude

for the legislative appraisement of local conditions, see: Patsone v.
Pa., 232 U. S. 138 (1914) ; Adams v. Milwaukee, 228 U. S. 572 (1913) ;Fort Smith Light and Traction Co. v. Board of Improvement, 71
Law ed. Adv. sheets, 665, (May 16, 1927).
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citizens as a class are less familiar with the laws and cus

toms of this country than native born and naturalized citi
zens; that the maintenance of billiard and pool rooms by
them is a menace to society and to the public welfare and
that the ordinance is a reasonable police regulation passed
in the interest of and for the benefit of the public." The
court held that it "was competent for the city to make such
a choice, not shown to be irrational, by excluding from the
conduct of a dubious business an entire class rather than
its objectionable members selected by more empirical
methods." 15

The validity of this ordinance was also attacked on the
grounds that it was in violation of the treaty between Great
Britain and the United States, which, as stated in its title,
was "to regulate the commerce" between the two countries.
The clause of the treaty which was relied upon to prevent
the discrimination provided that, "generally, the merchants
and traders of each nation, respectively, shall enjoy the most
complete protection and security for their commerce."
The Supreme Court held that, even if assumed, as argued,

that the proprietor of a pool room for some purposes be

regarded as engaged in a trade, the word being used as

synonymous with occupation or employment, he did not

engage in commerce within the meaning of the treaty which

merely extends to "merchants and traders" protection and
security for their commerce. The court went on to point out
that it would be an extravagant application of the treaty to

say that it could be extended to include "the owner of a

place of amusement who does not necessarily buy, sell or
exchange merchandise or otherwise participate in com

merce." The case was held not to be governed by the de
cision in the Seattle pawnbrokers case since the treaty with
Japan was broader in its scope.

16 The Supreme Court was inclined to sustain the classification here
as a rational one since it had taken judicial notice of the harmful
and vicious tendencies of public billiard and pool rooms in an earlier
case before it. Murphy v. California, 225 U. S. 621 (1912).
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DISCRIMINATORY ADMINISTRATION OP ORDINANCES AGAINST

ALIENS

Not only will ordinances which clearly discriminate
against aliens be declared null and void, but ordinances
which are fair on their face are often declared void because
they are so administered as to result in such discrimination.
In a case before it in 1882, the United States Circuit Court
for the District of California had presented to it the validity
of a municipal ordinance passed by the board of supervisors
of the city and county of San Francisco making it unlawful
for any person to establish, maintain, or carry on any laun
dry business within certain limits without first having ob
tained the consent of the board of supervisors, which was

only to be granted upon the recommendation of not less than
twelve citizens and tax-payers in the block in which the
laundry was proposed to be established, and punished by
fine or imprisonment for its violation.16
A Chinese citizen and subject was unable to secure the

required recommendation of twelve citizens and taxpayers,
because, he alleged, of the "great antipathy and hatred to
ward the people of his race" by the residents of the city
and county of San Francisco. The ordinance was declared
invalid since there is nothing inherently injurious or dis
tasteful to the laundry business and things cannot be re

quired as a means of prohibiting any of the avocations of
life "which are not injurious to public morals, nor offensive
to the senses, nor dangerous to the public health and safety."
Neither could conditions be annexed to their issue which
would tend to such a prohibition.
The court further pointed out that under the treaty with

China, Chinese were "entitled to all rights, privileges and
immunities of subjects of the most favored nation with
which this country has treaty relations." Since the pe
titioner in this case was resident here before the passage of
the act of Congress restricting the immigration of Chinese,
the court held that he had, under the pledge of the nation,
the right to remain, and follow any of the lawful ordinary
trades and pursuits of life; certainly there could be no

"In re Quong Wo, 13 Fed. 229 (1882).
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hindrance from the state or any of its municipal bodies ex

cept such as might arise from the enforcement of equal and
impartial laws. The liberty of a Chinese resident here can

not be restrained by invalid legislation of any kind,�"cer
tainly not by a municipal ordinance that has no stronger
ground for its enactment than the miserable pretense that
the business of a laundry�that is, of washing clothes for
hire�is against good morals or dangerous to the public
safety."
The validity of quarantine ordinances which are so ad

ministered as to discriminate against aliens has also been
attacked. On May 28, 1900, the board of health of the city
and county of San Francisco adopted a resolution request
ing the board of supervisors to quarantine a certain district
on account of the bubonic plague. The supervisors passed
an ordinance on the same day establishing the quarantine.
The ordinance was attacked before the United States Cir
cuit Court for the Northern District of California, on the
ground, among others, that it was discriminatory in na

ture.17 The court pointed out that an ordinance though
fair and not discriminatory on its face may be rendered in
valid by the manner in which it is administered by the pub
lic authorities charged with its execution; a municipal or
dinance or regulation establishing a quarantine district is

void, being in violation of the constitutional guaranty of the
equal protection of the laws, where it is shown that it is
enforced against all Chinese persons within the district,
and against the buildings occupied by them, but is not en
forced against persons of other races, or against their resi
dences, although situated within the limits of the district as
denned in the regulation.
In referring to the fact that the board of health, in exe

cuting the ordinance, left out certain persons, members of
races other than Chinese, the court pointed out that "Wher
ever the courts of the United States have found such an

administration of the law, although it may be, upon the
face of the act or ordinance, such a lack of discrimination

17 Jew Ho v. Williamson, 103 Fed. 10 (1900).



DISCRIMINATION AGAINST ALIENS 155

as to otherwise justify the ordinance or the law, still, if the
court finds that, in its practical operation,�in its enforce
ment by the state or the municipality,�there is that oppor
tunity, and that it is the purpose to enforce it 'with an evil

eye and an unequal hand,' then it is the duty of the court to
interpose, and to declare the ordinance discriminating in
its character, and void under the Constitution of the United
States." The ordinance, as administered, was held to be
contrary to the fourteenth amendment.
The Supreme Court of California took what might be con

sidered a more liberal view of the power of a city in the
administration of an ordinance which appeared to have as

its purpose, discrimination against Chinese.18 By ordinance
of 1909, seven "industrial districts," numbered from one to
seven respectively, were established in the city of Los

Angeles. All of the city except the above designated dis
tricts was declared to be a residence district by ordinance of
1910 and it was made unlawful to carry on certain kinds of
business in this district. Among the forbidden business was
that of a public laundry or washhouse. By amendment of
1911, the section of the ordinance referring to public laun
dries and washhouses was amended to provide "that the
board of fire commissioners may grant a permit to install
and maintain an elector motor in any such place in such
residence district in which a permit to install a steam boiler
has been granted prior to the adoption of this ordinance;
but in no case shall a permit be granted to install an elec
tric motor in any such place except to take the place of a
steam boiler in such place, * * *."
Quong Wo, a native and citizen of China was found guilty

of operating a public laundry and washhouse in a residence
district in violation of the ordinance. He had operated the
laundry and washhouse at this location for several years;
no power, other than animal power was used, the laundry
being a hand laundry. He attacked the validity of the or

dinance, claiming that it discriminated against the Chinese
in allowing those who used steam power to install an electric

Ex parte Quong Wo, 118 Pac. 714 (1911).
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motor and continue, but not allowing this in the case of
those who before used animal power.
The Supreme Court of California in sustaining the or

dinance, held that there was "absolutely nothing to indicate
that the ordinance was intended in any of its features to
operate peculiarly against the Chinese, or any other par
ticular race." So far as any contention of unlawful dis
crimination was concerned, it was certainly fair on its face,
"applying equally and uniformly to all engaged in the kinds
of business enumerated." There was no foundation of any
claim of discrimination in the enforcement of the ordinance
according to the holding of the court; "The mere fact that
there are several steam laundries operating within the resi
dence district, which is the whole of the stipulation in this
regard, is not sufficient to show such discrimination."
Another ordinance, regulating laundries, which clearly

had been so administered as to discriminate against aliens,
was considered by the United States Circuit Court for the
District of California in a case before it in 1886.19 The or

dinance made it unlawful for any person or persons to estab
lish, maintain, or carry on a laundry within the corporate
limits of the city and county of San Francisco without hav

ing first obtained the consent of the board of supervisors,
except the same be located in a building constructed of either
brick or stone.
The court, in holding the ordinance invalid,20 pointed out

that "the right to carry on this, when properly guarded,
harmless and necessary occupation in a wooden building is

not made to depend upon any prescribed conditions, giving
a right to anybody complying with them, but upon the con

sent or arbitrary will of the board of supervisors * * *

and the uncontradicted petition shows that all Chinese ap

plications are in fact denied, and those of Caucasians
granted; thus in fact making the discriminations in the ad-

18 In re Wo Lee, 26 Fed. 471 (1886).
20 The Supreme Court of California had sustained this ordinance

in all of its parts, both as a valid ordinance under the constitution,
and under the provisions of the fourteenth amendment, and the treaty
with China. In re Yick Wo, 9 Pac. 139 (1885).
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ministration of the ordinance which its terms permit." 21

The possibilities of arbitrary action provided in the law

and the actual arbitrary administration of it were the fea

tures that made it objectionable to the court; it did not deny
the power of the board of supervisors to properly regulate,
by reasonable conditions, prescribed in advance, the carry

ing on of this or any other business in such a manner as to

render it reasonably safe.22
The validity of this ordinance was brought before the

Supreme Court of the United States in the case of Yick Wo
v. Hopkins.22* The court held that it could not agree with
the Supreme Court of California which had held that the
ordinances did not vest an unusual discretion in granting
or withholding their assent to the use of wooden buildings ;
the ordinances seemed to intend to confer, "and actually
do confer, not a discretion to be exercised upon a considera
tion of the circumstances of each case, but a naked and

arbitrary power to give or withhold consent, not only as to

places, but as to persons."
Not only were the ordinances void on their face as being

within the prohibitions of the fourteenth amendment but

they were void by reason of their administration. It was

pointed out that while a law might be fair on its face and

impartial in appearance, yet, if administered by public au

thority with an evil eye and an unequal hand, so as prac

tically to make unjust and illegal discrimination between

persons in similar circumstances, the denial of equal jus
tice is still within the prohibition of the Constitution.
In applying this rule to the actual administration of the

law in this case, the court held that the facts showed that

21 Italics are the court's.
22 See case of Barbier v. Connolly, 113 U. S. 27 (1885), where the

Supreme Court of the United States held that the fourteenth amend
ment does not impair the police power of a State, and that a municipal
ordinance of San Francisco prohibiting the washing and ironing in

public laundries and washhouses within denned territorial limits, from
ten o'clock at night to six in the morning, was a purely police regula
tion within the competency of a municipality possessed of the ordinary
powers. Also see Soon Hing v. Crowley, 113 U. S. 703 (1885) .

22all8 U. S. 356 (1886).
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the ordinance had been applied by the public authorities
charged with its administration and thus representing the
state itself "with a mind so unequal and oppressive as to
amount to a practical denial by the State of that equal pro
tection of the laws which is secured to the petitioners, as to
all other persons, by the broad and benign provisions of the
Fourteenth Amendment to the Constitution of the United
States."
It is not sufficient, however, to merely allege that an or

dinance is administered in a discriminatory manner against
aliens,�such discrimination must be actually shown. The
Supreme Court of the United States has held that where it
is contended that a criminal law of the state is unconsti
tutional because it denies to a class the equal protection of
the law,�such discrimination must be actually shown. It
has held that where it is contended that a criminal law of
the state is unconstitutional because it denies to a class the
equal protection of the law, not on the ground that it is
unconstitutional on its face, or discriminatory in tendency
and ultimate actual operation, but because it is made so by
the manner of its administration, in being enforced exclu

sively against such class, it is a matter of proof and no lati
tude of intention will be indulged. It is not sufficient to

simply allege such exclusive enforcement but it must also

appear that the conditions to which the law was directed
do not exclusively exist among that class and there are

other offenders against whom the law is not enforced.23
The United States District Court for the District of Cali

fornia held in a case before it in 1879 that an ordinance
which was not discriminatory on its face, applicable to all

persons, and fairly administered, was nevertheless, uncon
stitutional if it had a different effect when applied to Chi
nese.24 A Chinese citizen had been convicted in a court in

San Francisco and sentenced to pay a fine of $10.00, or, in
default of such payment, to be imprisoned five days in the

county jail. The sheriff of the city and county of San

Francisco, who had charge of the jail during the imprison-
23 Ah Sin v. Wittman, 198 U. S. 500 (1905) .

24 Hoh Ah Kow v. Nunan, 12 Fed. Cases 252.
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ment of this Chinese citizen cut off his queue, under the re

quirements of an ordinance of the city providing for the

cutting or clipping of the hair of prisoners to a uniform

length of one inch from the scalp. It was claimed on the

part of the city that the ordinance was in the nature of a

sanitary regulation but the court found that its real purpose
was directed against the Chinese, who regarded the depri
vation of the queue as a mark of disgrace, and according to
their religious belief, attended with misfortune and suffer
ing after death. The court found that it was intended only
for the Chinese in San Francisco, being known as the
"Queue Ordinance," since its purpose was to reach the

queues of the Chinese and that it was not enforced against
any other persons. The real reason advanced for its adop
tion and urged for its continuance was that only the dread
of the loss of his queue would induce a Chinese to pay his
fine.
The court held that the ordinance was in violation of the

provisions of the fourteenth amendment to the Constitution,
�the equality of protection secured by this amendment
to every one while within the United States implies not
only that the courts of the country shall be open to him on

the same terms as to all others, but that no charges or bur
dens shall be laid upon him which are not equally borne
by others, and that in the administration of criminal jus
tice he shall suffer for his offenses no greater or different
punishment. It was pointed out that because of their re
ligious beliefs, "the ordinance acts with special severity
upon Chinese prisoners, inflicting upon them suffering alto
gether disproportionate to what would be endured by other
prisoners if enforced against them. Upon the Chinese pris
oners its enforcement operates as 'a cruel and unusual pun
ishment.' "

CONCLUSIONS

The cases which have been considered indicate to what
extent cities may and may not discriminate against aliens by
municipal ordinance ; in the words of the cities, it indicates
how far they may go in meeting the "alien problem."
A city may make regulations for the health, safety, and
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general welfare; such regulations will be sustained even

though they result in hardship upon aliens because of their

religious beliefs.25 But where such ordinance is specifically
intended for the class upon which it bears heavily, as the
"Queue Ordinance" of San Francisco, the courts will prob
ably hold it invalid as not being equal protection.26 In case

the intent is to discriminate, the courts will take into con

sideration the religious beliefs of the persons upon whom it
bears, even though it purports to be a health and sanitary-
measure; if the ordinance does not seem to be directed
against the alien, the fact that it bears more heavily upon
him will not render it invalid,�their customs and religious
beliefs may render the supervision necessary and proper
for the health, safety, and general welfare.27
A municipal ordinance, prohibiting the carrying on of a

certain business, as the laundry business, within certain lim
its of a city, without first having obtained the consent of the

city council, and which could only be granted upon the
recommendation of a certain number of citizens and tax

payers, would probably be held invalid, when applied to an

alien who is unable to secure the recommendation of the

required number of citizens and taxpayers because of the

"great anttpathy and hatred toward the people of his
race." 28 Such ordinances have been sustained in some cases

under the police power where it is not shown that they are

so administered as to discriminate against a certain class of
aliens or a particular race.29 But if the administration of
an ordinance is made to depend upon the "consent or arbi
trary will" of a board or city council, and the discrimination
against aliens in the administration of the ordinance is made
which its terms permit, then it will be declared invalid.80
Such discrimination must not only be alleged to secure inter-

36 In re Wong Yung Quay, 2 Fed. 624 (1880).
" Hoh Ah Kow v. Nunan, 12 Fed. Cases 252.
87 In re Wong Yung Quay, 2 Fed. 624 (1880).
S8In re Quong Wo, 13 Fed. 229 (1882).
"Ex parte Quong Wo, 118 Pac. 714 (1911).
30 In re Wo Lee, 26 Fed. 471 (1886); Yick Wo v. Hopkins, 118

U. S. 356 (1886).
"Ah Sin v. Wittman, 198 U. S. 500 (1905).



DISCRIMINATION AGAINST ALIENS 161

vention by the courts,�it must be actually shown.31 The

courts seem to place emphasis upon the intent of such or

dinances in ruling upon their validity,�if it is clearly in

tended to fall heavily upon the alien, the courts are likely to
hold it invalid, despite any claim that it is necessary for the

health, safety, and general welfare.32
Segregation ordinances for aliens will not be sustained

by the courts ; they are not only discriminatory and unequal
in their operation but tend to be an arbitrary confiscation
of the home and property of the alien.33 The Supreme
Court of the United States has taken a similar view towards

segregation ordinances for negroes so that it seems that not

yet are the courts ready to accept such regulations as being
a valid exercise of the police power.34
An ordinance of a city requiring all aliens of a certain

race to submit to inoculation will be held invalid unless it
can be shown that the particular race is more liable than

any other to the plague which is being guarded against. If
this cannot be shown, the ordinance will be declared invalid
as an unconstitutional invasion of the rights of the persons
against whom it is directed, being in violation of the con

stitutional guarantee of the equal protection of the laws.
Several cases have arisen under state laws discriminating

against aliens which are of value in determining to what
extent, and in what cases, a classification of aliens and citi
zens will be sustained as reasonable. A municipal ordinance
excluding women under twenty-one years of age from Chi
nese hotels and restaurants would be void as a denial of the
equal protection of the laws to Chinese.35 Neither would
an ordinance be sustained which prohibited the employment
by any person or corporation of any Chinese, Mongolian, or

32 In re Tie Loy, 26 Fed. 611 (1886).
33 In re Lee Sing, 42 Fed. 359 (1890).
"Buchanan v. Warley, 245 U. S. 60 (1917). There was a like

holding by the Supreme Court in the case of a New Orleans segrega
tion ordinance in March, 1927.

35 In re Opinion of the Justices, 94 N. E. 558 (1911).
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person of any particular race.36 A tax imposed on every

employer of foreign born unnaturalized male persons over

twenty-one years of age for each day that such person was

employed would be subject to the same constitutional ob

jection.37
A municipal ordinance, providing that only citizens be

employed on public works would probably be sustained ; this
discrimination is not considered arbitrary since the prin
ciple of exclusion is the restriction of the resources of the
city to the advancement and profit of its own members.38
While a city might discriminate in favor of citizens in regu

lating employment on public works, it does not follow that
it might exclude aliens from the enjoyment of these works
after they have been completed.39 This is looked upon as a

right of the alien, while to be employed on public works is
a privilege.40
While a segregation ordinance for aliens will not be sus

tained it seems that a municipal ordinance withholding the
right to own or lease land in the city from aliens who have
not declared their intention to become citizens of the United
States and from those who are ineligible would be sus

tained. State laws of a similar nature have been held not to

transgress the due process or equal protection clauses of
the fourteenth amendment.41
Relative to the conflict between municipal ordinances and

36 In re Tiburcio Parrott, 1 Fed. 481 (1880) ; In re Case, 116 Pac.

1037 (1911). A municipal ordinance requiring an employer of more
than five persons at any one time, to employ not less than eighty
per cent qualified electors or native born citizens of the United States
would not be sustained. Truax v. Raich, 239 U. S. 33 (1915).
37Fraser v. McConway and Torley Co., 82 Fed. 257 (1897).
38 People v. Crane, 108 N. E. 427 (1915) ; Heim v. McCall, 239

U. S. 175 (1915).
38 People v. Crane, 108 N. E. 427, 432 (1915).
40 States may regulate or forbid the killing of game by unnaturalized

foreign born. This seems to be looked upon as a privilege of citizens,
rather than a right of all persons. Ex parte Gilletti, 70 So. 446

(1915) ; Patsone v. Pa., 232 U. S. 138 (1914). Cf. In Re Ah Chong,
2 Fed. 733 (1880).

41 Terrace v. Thompson, 263 U. S. 197 (1923) ; Porterfield v. Webb,
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treaties, the courts have held that a treaty stands on the

same footing of supremacy as do the provisions of the Con

stitution and laws of the United States and cannot be ren

dered nugatory in any part of the country by municipal or
dinances.42 In such cases, however, the violation of the

treaty must be clear and unmistakable,�it cannot be mere

ly alleged.43
The question arises as to how far the National Govern

ment might go in limiting the power of cities to meet special
problems arising from the presence of aliens by pledges to

foreign governments through treaties. The answer depends
upon the scope of the treaty making power. There are

many cases in which matters which are considered to fall
within the control of the state under its reserved powers
have been taken from their control by the treaty power.44
In the case of In re Wong Yung Quy, the United States Cir
cuit Court for the District of California, in considering the

question of conflict between a municipal ordinance and
treaty, said that it might "well be questioned whether the
treaty-making"power could extend to the protection of prac
tices, under the guise of religious sentiment, deleterious to
the public health or morals, or to a subject-matter within
the acknowledged police power of the state." The court
did not find it necessary to answer this question in this case

since there was no conflict. Later decisions of the Supreme
Court of the United States on the scope of the treaty mak
ing power make the dictum here of questionable validity.

263 U. S. 225 (1923) ; Webb v. O'Brien, 263 U. S. 313 (1923) ; Cock-
rill v. California, 268 U. S. 258 (1925). Also see Hauenstein v.

Lynham, 100 U. S. 483, 484, 488 (1880) ; Blythe v. Hinckley, 180 U. S.
333, 340 (1901) ; Phillips v. Moore, 100 U. S. 208, 212 (1879).

42 Asakura v. City of Seattle, 265 U. S. 332 (1924) ; In re Lee Sing,
43 Fed. 359 (1890).

43 In re Wong Yung Quy, 2 Fed. 624 (1880) ; Clarke v. Deckebach,
71 Law ed. Adv. Sheets, 667 (May 16, 1927) .

44 See Hopkirk v. Bell, 3 Cranch, 454 (1806) ; Ware v. Hilton, 3
Dallas, 199 (1795) ; Chirac v. Chirac, 2 Wheaton, 259 (1817) ; Mis
souri v. Holland, 252 U. S. 416 (1920) ; Geofroy v. Riggs, 133 U. S.
258 (1890). Cf. Baldwin v. Franks, 120 U. S. 678 (1887).
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The Court has pointed out that there is practically no limit
to the questions which can be adjusted "touching any mat

ter which is properly the subject of negotiation with a

foreign country." 45 In the case of Missouri v. Holland, Jus
tice Holmes pointed out that "there may be matters of the

sharpest exigency for the national well being that an act of

Congress could not deal with but that a treaty followed by
such an act could." 46

The opinions of the court in these cases indicate the wide
scope of the treaty making power. By a liberal use of the
power to make treaties on "all proper subjects of negotia
tion between our government and the governments of other
nations," the power of the cities to properly cope with the
alien problem may be limited and seriously handicapped.
If the presence of the alien constitutes a special problem,

requiring particular and special treatment, the constitution
al and legal obstacles will probably continue to hinder them
in a proper solution of the problem. Attempts to meet the
alien problem have met the obstacle of constitutionality;
such will probably be true for the future and the cities must
act cautiously if their regulations are to be sustained.

"Geofroy v. Riggs, 133 U. S. 258, 266 (1890). Cf. Baldwin v.

Franks, 120 U. S. 678 (1887) .

"252 U. S. 416, 433 (1920). Also see United States v. Shauver,
214 Fed. 154 (1914), and U. S. v. McCullagh, 221 Fed. 288 (1915),
where an act of Congress attempting to regulate the killing of migra
tory birds had been declared unconstitutional.



SIGNATURES BY PROCURATION
"1622, Malyne, For that purpose he hath a Letter of Atturny, called a Procuration."

"1645, Evelyn Diary June, The Doge's vest is of crimson velvet, the Procurator's
&c. of damasc."

By WILLIAM JENNINGS PRICE

THE Supreme Court of the United States,1 speaking of
the conflicting decisions of the courts, upon the mere

method by which negotiable instruments had been signed,
when agency was involved, said:�

"Many more authorities might be cited and dwelt

upon almost ad infinitum. In all this vast conflict�

we had almost said anarchy�of the authorities bearing
on the question under consideration, it is not easy to

lay down any general rule on the subject that would
be in harmony with all of them."

There has been a wide swing of the pendulum since the
day in 1702 when Lord Holt refused to admit the promis
sory note, diminutive and diffident though it be, to a stand
ing of negotiability, respectable or otherwise, in the Com
mon Law to this good day, when an eminent Anglo-Cana
dian writer like Ewart takes pride in claiming the Law
Merchant as the Common Law's very own.

Lord Holt would have none of it because he was con

vinced "that it amounted to the setting up a new sort of
specialty unknown to the common law and invented in
Lombard Street, which attempted in these matters of bills
of exchange to give laws to Westminster Hall." 2

Ewart inquires : "As a matter of fact, and not merely of
phrase, may we not even ask whether there is a law of mer
chants in any other sense than there is a law of financiers or
a law of tailors ?" 3

The quoting, perhaps tritely, from these sources may be
justified if it aid a contention herein made that the emi
grant from another system of law was possessed of sufficient
vitality to retain most of its characteristics through the
more than two hundred years melting-pot process the Law

1 Falk v. Moebs, 127 U. S. 597.
2 Clerks v. Martin, 2 Ld. Raym. 1702.
8 Ewart on Estoppel, p. 370.
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Merchant, according to Ewart's mildest claim, has been
undergoing in the realm of the Common Law; that it has
proven its worth and usefulness, as even a naturalized citi

zen, to the extent that the Common Law has found and will
find the retention of most of those characteristics beneficial
for itself while attempting to adjust itself liberally and
generously to the demands of the modern day.
The Law Merchant is sufficiently old to find those who

claim Phoenicia for its parentage. At any rate it is ad
mitted that Common Law England visaed its passport from
Civil Law Continental Europe. It is, also, fairly well ad
mitted that Agency is one of the youngest branches of the

law, and that Common Law England likewise is indebted to
Civil Law Continental Europe for this quota added to its
citizenship. Both branches, too, are essentially commercial
in their widest application.
In their worthy attempts to keep step with an advancing

world and to serve one of the callings which engage an ex

ceedingly large portion of its inhabitants England and the
United States have resolved into a statutory codification the
law of negotiable instruments, in which direct contact with
the law of agency is made in only sections 18, 19, 20, 21, 22,
23, 36, 42 and 69 (counting the American classification,
which is substantially that, also, of England.) These con

tacts are believed to be selective, particularly in sees. 18, 19,
20, 21 and 23. Perhaps, the most distinctive of these is
section 21, relating to signatures by procuration.
What are such signatures? How are they made? Are

they technical? Are they sui generis? What is their pur
port? What is their legal effect? "Is the mere form in
which the agent signs the criterion? Is not rather the real
distinction between a general agent and a special one?"4
It will be the contention of the writer that they are tech

nical, sui generis, made in a distinctive way, having a legal
purport and effect all their own and that they constitute the
outstanding peculiarity in the Civil Law adopted by the
Common Law and intended to be left intact in the break-

4 Benjamin's Chalmers Digest of the Law of Bills of Ex

change, Promissory Notes and Checks, p. 82.
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down or change, or adjustment of principles of agency in
its contact with the law of negotiable instruments in the
statutory codification of the latter to meet modern needs.
Moreover, it will not be accepted that the second question
above in quotation from Benjamin's Chalmers constitutes
an answer even questioningly made to his first question, but
that the criterion is found both in the technical form and
the technical meaning of the form.
Interesting confusion and contradictions are evident in

the development of the Law of Negotiable Instruments in
Great Britain and the United States. No less interesting
are the confusion and contradictions resulting from the
adoption therein of the Law of Agency, especially in the at
tempt to apply it with any legal consistency to peculiarities
of the Law Merchant.
It will be remembered that after it had required an act

of Parliament, the Statute of 3 & 4 Anne, in 1704 to overcome
the obstinacy of Lord Holt in refusing to give a status, tan
tamount to that of a specialty, to the promissory note, it also
required the Exchequer Chamber in 1875 and the House of
Lords5 as late as 1876 to overrule the court of Queen's
Bench in according to documents other than bills and notes
the incidents of negotiability to which they had been so long
entitled by the customs of the merchants.
The Lord Chief Justice in Goodwin v. Robarts traced the

negotiable instrument as far back as the Florentines and
from Italy to France and from France to England. Chal
mers,6 writing in 1878, said that the law and practice of
both France and England as to negotiable instruments was

uniform, when Beawes wrote his Lex Mercatoria about
1720 ; that the French law becoming embodied in a Code by
the "Ordonnance de 1673" remained substantially without
change for two hundred years. Says Chalmers : "English
law has been developed piecemeal by judicial decision
founded on custom. The result has been to work out a

theory of laws widely different from the original. The Eng-

� Goodwin v. Robarts, 10 L. R. Ex., p. 345.
8 Introduction, Chalmers' Digest.
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lish theory may be called the Banking or Currency theory
as opposed to the French or Mercantile theory. A Bill of
Exchange in its original was an instrument by which a trade
debt, due in one place, was transferred in another. It
merely avoided the necessity of transmitting cash from
place to place. This theory the French law steadily keeps
in view. In England bills have developed into a perfectly
flexible paper currency."
In pointing out a series of distinctions between the law

in the two cases, Chalmers says further : "In England a bill
originally payable to order becomes payable to bearer when
indorsed in blank. In France an indorsement in blank
merely operates as a procuration." Notwithstanding that
by 1878 forty countries had codified the law of negotiable
instruments and as Chalmers stated, "England and the
United States seem to be the only civilized nations which
have not done so" and notwithstanding that England did not
take these steps forward until 1882 and the United States
beginning in 1896, and completing the adoption by every
state in the Union with Georgia in 1924, it seems unques
tionable that in certain respects both England and the
United States have served the requirements of the modern
commercial world by their amendments, at least, more fully
and satisfactorily than the others. At any rate, they have
set up a substitute for money, and it has been well observed
that there is not enough money in all the world with which
to carry on the mercantile trade and commercial activities
of even the United States.
While the Common Law is indebted to the Civil Law for

the law of Agency, "the early Roman Law of Contracts,"
says Hunter, "was absolutely destitute of the notion of

Agency. Two reasons may be assigned for this poverty.
In the first place, the rule that everything acquired by a

slave or son under potestas belongs to the pater familias,
removed to a certain extent any urgent necessity for an

elastic law of agency. But, in the second place, it must be
remarked that the absence of agency characterizes every de

partment of the ancient law." 7 Mr. Justice Holmes, in his
7 Hunter's Roman Law (4th ed.) p. 609. See also Roby's Roman

Private Law, vol. II, p. 248.
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book on Common Law, p. 228, says: "As late as Black-
stone agents appear only under the general head of servants
and the first precedents cited for the peculiar law of Agents
were cases of master and servant. Pollock and Maitland in
their History of English Law, before the time of Edward I,8
says : "The whole law of Agency is yet in its infancy. * * *

In the thirteenth century we commonly find that where there
is what to our eyes is an informal agency, this term ad opus
is used to describe it. Outside the ecclesiastical sphere
there is but little talk of 'procuration' ; there is no current
word that is equivalent to our agent; John does not receive
money or chattels 'as agent for' Roger ; he receives it to the
use of Roger (ad opus Rogeri) ."
Mr. Justice Holmes in his two lectures on Agency 9 quite

convincingly proves his theory that the whole law of Agency
developed as "the survival from ancient time of doctrines
which in their earlier form embodied certain rights and
liabilities of heads of families based on substantive grounds
which have disappeared long since, and that in modern days
these doctrines have been generalized into a fiction, which,
although nothing in the world but a form of words has re
acted upon the law and has tended to carry its anomalies
still further. That fiction is, of course, that, within the
scope of the agency principal and agent are one."
"The Roman Law, it is true," says Mr. Justice Holmes

in these delightful lectures, "developed no such universal
doctrines of agency as have been worked out in England."
Among these doctrines is that of the undisclosed principal.
Mr. Justice Holmes credits the same Lord Holt, from whom
we quoted at the beginning, as the father of this doctrine.10
"If he was the father of the present doctrine," says Mr.
Justice Holmes, "it is fair to infer that the technical diffi
culty was consciously or unconsciously removed from his
mind by the technical fiction," (of identity) . Then he pro-

8 2nd Ed., p. 228.
9 4 Harvard Law Review, 345. 5 Harvard Law Review, 1.
10 Gurratt v. Cullum, T. 9 Anne.
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ceeds to say that the question which arose in another form
regarding "the admission of oral evidence in favor of or to
charge a principal, when a contract has been made in writ
ing which purports on its face to be made with or by the
alleged agent in person" was answered affirmatively almost
silently, and when a reason was sought the substance of the
one given was that the principal "is taken to have adopted
the name of the (agent) as his own, for the purpose of such
contracts."
While at the Common Law a sealed instrument could not

be negotiable, yet the negotiable instrument against the pro
test of Lord Holt had been invested with the perquisites and
privileges of a sealed instrument and without a seal. The
negotiable instrument could only be valid if in writing and
the doctrine of undisclosed principal could not apply to the
negotiable document, because no one could be bound thereby
who on the face of it was not a party thereto. Moreover, a
signature, particularly from the earliest days, could be a

very simple act. It might be simply a mark. There was the
time, too, when we did not have surnames and even after
the invention of surnames there had not been contrived a

sufficient variety of them to indicate whose name it was

without appending a description of him, such as "John
Smith, Tailor;" "James Jones, Scribe." This very practice
has survived, either from the habits and vogue promoted by
the common law, or more likely from the ignorance and neg

ligence of the judges on the bench, to lure the stupid pro
nouncement in case after case that the appendage of the
terms "President," "Secretary," "Treasurer," &c, to an

agent's name even where the Principal's name has sufficient
ly appeared somewhere to show to any one acting from a

common sense or business standpoint that the signing was

on behalf of a disclosed principal, were simply descriptio
personae and did not relieve the agent of personal liability.
Then, too, the name of the party to the instrument could be
signed by one representing him, called slave, child, wife,
servant or agent, what you will, without any indication as to
who had signed it. Moreover, the most curious and danger
ous, as well as valuable, incident of the negotiability of a
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writing at the Law Merchant as distinguished from the

assignability of a writing at the Common Law was and is

that upon passing into the hands of an innocent purchaser
for value before maturity all defenses, except real defenses,
are completely shut off.
At early common law the agent could not be held liable

on the instrument, whether he were authorized or unauthor
ized. How could he be if his principal and he were identical ?
When he attained a sufficient status of free agency he

might be sued in an action for deceit if he had not been
authorized at all or for implied warranty if he had exceeded
his authority. However, when he did attain that sufficient
status of free agency there was met the rule that the prin
cipal was bound by all the acts of his general agent done
within the ostensible scope of his authority and as Mechem

puts it:11 "Even in the case of a special agent, it is the
character bestowed,�the authority apparently conferred,�
which is the test and not the instructions given," or as

Parsons states the principle which he claims is "the founda
tion of the law of agency," (whether with reference to a

general or special agent) "namely, that a principal is re

sponsible, either when he has given to an agent sufficient
authority, or, when he justifies a party dealing with his
agent in believing that he has given to this agent this
authority." 12

Then there developed the doctrines of estoppel and of
ratihabition. The realization of the liabilities, particularly
of the principal and even more particularly of the prin
cipal in the negotiable instrument, which might more easily
than any other writing go as a substitute for money to dis
tant parts and into the hands of strangers, doubtless led to
the requirement which seems to have prevailed at early
Common Law, or, at any rate at the Common Law having
to do with the Law Merchant, that every authority to act as
agent must be given by deed. Says Bacon's Abridgement,
Authority A: "That power of acting which one man has,

Mechem on Agency, Sec. 738.

Parsons on Contracts (9th Ed.) Vol. 1, p. 43.
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being transferred to another, is called an authority, and
this the law allows of; for, as a contract is no more than
the consent of a man's mind to a thing, if such consent or
concurrence appears, it would be very unreasonable to
oblige him to be present at the execution of every contract,
since it may be as well performed by any other person
delegated for that purpose.
"But such delegation of authority must be by deed, that it

may appear that the attorney or substitute had a commission
or power to represent the party ; also that it may appear that
the authority was well pursued." 13

Story, admitting the holding of these Common Law au

thorities, states in Story on Agency, Sections 46 and 47,
that a requirement of a deed or instrument under seal for
the authorization of an agent was not the general rule and
that particularly to meet the exigencies of commerce "a
verbal declaration in writing, not under seal, or by acts and

implications" are sufficient.14 Kentucky largely a common

law jurisdiction still requires authority in writing before

13 (11 H. 4. 71; 2 Boll. Abr. 8; C. Lit. 52; Co. Lit. 48.b; 2 Roll.

Abr. 8; Salk. 96; Com. Dig. Attorney, C. 5.
14 Story on Agency, Sections 46 and 47, referring to these decisions

states as follows: "It is sometimes laid down in our books, that the
delegation of authority to an attorney, or agent, should be by a deed

or instrument under seal, for the reason, that it may appear, that
the attorney or substitute had a commission or power to represent
the party; and also, that it may appear, that the authority has been
well pursued. But this, as a general rule, is manifestly incorrect;
and especially in regard to commercial transactions, where most

matters of agency are transacted by informal instruments, or by ver

bal or implied delegations of authority.
"The general rule may, indeed, be laid down the other way; that an

agent or attorney may ordinarily be appointed by parol ,in the broad
sense of that term at the common law; that is, by a verbal declara
tion in writing, not under seal, or by acts and implications. And
it is absolutely indispensable for the exigencies of commercial busi

ness, that the rule should be so; for, otherwise, the most ordinary
transactions, as well between persons in the same country, as be

tween persons in foreign countries, would be greatly embarrassed,
if not entirely obstructed. Thus, for example, if no one could sign
or negotiate a promissory note, or bill of exchange, or sell or buy
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an agent can execute or indorse a negotiable instrument for
another. At least until the adoption by them of the new

Negotiable Instruments Law the states of California, North
and South Dakota and Montana did.15 Story states further

that the Common Law has followed the rule of the Civil
Law in this respect.16
Doubtless in the evolution of the Common Law this may

be true.
A fair illustration of the evolution of "relaxations," which

Story in Sec. 53, Agency, refers to as affording "a beautiful
illustration of the expansive power of the common law,
which acquires flexibility, and moulds itself from time to
time so as to accomplish the various ends of modern so

ciety," is that in the strict rule requiring the authorization
of an agent of a corporation to be under the seal of the cor

poration. It was eventually held he states "that for con-

veniency's sake, a corporation might act, in some ordinary
matters without a seal ; as to retain a butler, or a cook, or
a servant."
The negotiable instrument has always been an instrument

of commerce. At what time, after its migration to Eng
land and presenting as it did the curious spectacle of a

specialty, the common law gave its consent for its execu

tion by other means than other specialties required, such
as its being signed by an agent without such agent pos
sessing the authority in the form required when signing
other specialties may be a subject of doubt. However,

goods, or write a letter, or procure a policy for another, unless by a

formal authority under seal, the occasions for the multiplication of
such instruments would be almost innumerable; and would retard, at
every step, the operations of merchants, and their factors, and clerks
and other agents."

16 Mechem on Agency, Sec. 225.
10 Story on Agency, Section 47. "The wisdom of the common law,

therefore, has adopted and followed the rule on this subject prescribed
in the civil law; and has allowed the authority to be conferred by
verbal delegations, by informal writings, and by implications as

well as by deeds. Procurator constitutus vel coram, vel per nuncium,
vel per epistolam."
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whenever the Common Law came to use the word "pro
curation" in connection with negotiable paper it is be
lieved that from the first it possessed a technical and dis
tinctive meaning and that it registered a "throw-back" to
the Lex Mercatoria of the Civil Law.
It is true that Story 17 states that the word "Procuratio

signifies the same thing as Agency," crediting it, of course,
to the Roman Law, but admits : "When the agency is cre

ated by a formal written instrument, especially if it be
under seal, it is with us commonly called a Letter of Attor
ney; by foreign writers it is more commonly called pro
curation." However frequently or infrequently the term

"procuration" may have been used through the last several
hundred years in common law England and in our own

country since it became a nation, we find the term employed
in the English Bills of Exchange Act of 1882 and in our

Negotiable Instruments Law in corresponding sections of
each, namely section 25 and section 21, respectively, which
sections are ipsissimis verbis.
"Roman Law," says Sohm,18 "was very slow to recognize

the idea of representation, and the sphere within which it
was applied remained throughout a restricted one. The
juristic acts of the early civil law operated entirely by virtue
of their form. * * * It was not until the jus gentium began
to permeate the Roman jus civile that the door was opened
to the principle of free representation, at any rate within
the sphere of the law of things. * * * Thus anything ac

quired by a procurator (i. e. freely chosen representative)
in the name of his principal or by a guardian in the name

of his ward, passed directly into the ownership of the prin
cipal or ward. As regards contracts, however, the rule re

mained unaltered; that is to say, that it continued to be
held that contractual rights and liabilities could only accrue

to the contracting party himself, and that contracts could not
be validly concluded in the name of the third party. This
rule constitutes a most important point of difference be
tween Roman and modern law."

Story on Agency, Section 3.

Sohm's Institutes of Roman Law (3rd ed.) Ledlie, p. 228.
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Pothier and Domat 19 are referred to by Story 20 as au

thority for the statement that the procurator in civil law

could be authorized by verbal delegation or informal writ

ing as well as by deed. Pothier also contended 21 that there

was "no vestige of them (bills of exchange) among the

Romans or of any contract of exchange. Pothier's life cov

ered the period between 1699 and 1772; Domat's between
1625 and 1696.

Secus, in 1622 Malyne,22 referring to the bill of exchange
said : "For that purpose he hath a Letter of Atturny, called
a Procuration." In 1682 Scarlett23 defined a procuration
as a term employed by the merchants thus: "When any
one doth by the Order, full Power and Authority, of an
other, which is called among Merchants Procuration."
Scarlett again most significantly in 1682 says:24 "A pru
dent Merchant * * * will advise all his correspondents (on
whom his Procurator shall have occasion to draw &c) * * *

that he hath granted to such and such a one such a full
Power to draw in his Name Bills of Exchange." When the
framers of the English Bills of Exchange Act and of our

Negotiable Instruments Law drew the only section of these
statutes containing the word "procuration" there was no

reference to its being an instrument in writing. Said sec

tion is as follows : Section 21.

10 "One may give a power to treat, act, or to do any other thing,
not only by a Procuration or Letter of Attorney in due form, but
also by a bare missive or note in writing or by a third person, who
carries the Order, or by other ways which explain the Commission
or Power that is given." 1 Domat B. 1. Pit. 15. Sec. 1, Art. 5.
"A Procuration or Letter of Attorney is an Instrument, by which

he who is not at leisure to look after his own Concerns, gives power
to another to do it for him as if he himself were present. Whether
it be that he is barely to manage and take care of some Estate, or
some affair, or that he is to treat in his name with others." 1 Domat
B. 1. Pit. 15, Sec. 1, Art. 1.

so Story on Agency, Section 47.
21 Daniel on Negotiable Instruments, section 3.
22 Malyne's Ancient Law Merchant 96.
28 Scarlett Exchanges, 155.
24 Scarlett Exchanges, 166.
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"A signature by 'procuration' operates as notice that
the agent has but a limited authority to sign, and the
principal is bound only in case the agent in so signing
acted within the actual limits of his authority."

Certainly by the time this section was drafted the fact
that a procuration must be in writing; that the signature
authorized by such procuration must be technically made
should have acquired an acceptance in the profession that
necessitated no further definition or elaboration. Such,
however, was not the case then and is not yet, if the de
cisions of the courts almost down to date mean anything.
Mr. Justice Byles had made the observation in the case of

Stagg v. Elliott 25 that the rule applying to "Per procura
tion" forms "extends all over Europe and America; and
this is the way in which it is understood all over the
world," a rule of limited authority in writing.
Let us take note of some of the surprising confusion then

existing and continuing to harass the text writers and the
courts :�

John J. Crawford, drafter of our Negotiable Instruments

Law, under section 21 of the Act, makes the statement that
"the words 'per procuration' have a special technical sig
nificance." 26 He fails to state, however, that they refer
to a limited authority in writing.

25 12 C. B. N. S. 382. "The result of the decisions seems to be this,
that the way in which this bill was accepted is the legitimate way of

showing the fact that the acceptor has only a special and limited

authority. Further, it is to be observed, that this rule depends upon
the law merchant, which extends over Europe and America; and
this is the way in which it is understood all over the world."

20 Crawford's Annotated Negotiable Instruments Law, p. 55.

"Meaning of term per procuration.�The words 'per procuration'
have a special technical significance. They are an express intimation
of a special and limited authority; and a person taking a bill so

drawn, accepted, or indorsed, is bound to inquire into the extent of
the authority. Byles on Bills, 33. But an indorsement by an agent
'per pro' which is within the powers conferred upon him is binding
upon his principal as against bona fide holders for value, though the

agent abused his authority. Bryant v. La Banque du Peuple (1893),
App. Cases, 170."
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We find Chalmers as late as 1878,27 stating that a sig
nature to a negotiable instrument in any "terms which de
note that the signature of the principal is placed on the bill

by the hand of an agent" is the same as signature "per pro
curation," at least to the extent that it operates as notice of
limited authority on the part of the agent.
Chalmers four years later drafted the noted English

Bills of Exchange Act. As heretofore shown the statement
of the law on this point in section 25 of that Act and in sec

tion 21 of our Act left out the phrase :

"Or any other terms which denote that the signature
of the principal is placed on the bill by the hand of an

agent."
Yet we find later Chalmers,28 where section 25 of the Act

is copied, criticising the case of O'Reilly v. Richardson,�
which had held in 1865 that a signature in other terms de
noting that the principal's name had been placed by an

agent, for instance, "for Richardson & Son, Thomas Pop
ple" was not equivalent to a signature, "Per proc, Rich
ardson & Son, Thomas Popple." O'Reilly against Richard
son had held definitely that either the words "per procura
tion" or a signature specifically indicating a limitation of
authority was necessary to constitute notice that the agent's
authority was in writing and might have a limitation short
of what was accorded by ostensible or apparent authority.
Chalmers stated: "The distinction (made in O'Reilly v.

Richardson) does not seem founded on any clear principle."
Brannan, even, in his last edition of his excellent treatise

on the new negotiable Instruments Act makes the great
mistake of citing and referring to the case of West London

27 Chalmers Digest of the Law of Bills of Exchange, &c, Art.
74. "A signature 'per procuration,' or in other terms which denote
that the signature of the principal is placed on the bill by the hand
of an agent, operates as notice that the agent has but a limited au

thority to sign, and the principal is only bound by such signature to
the extent of the actual authority possessed by the agent."

28 Chalmer's Digest of the Law of Bills of Exchange 7th Ed
p. 84.

20 17 Ir. Com. L. R. 74.
1
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Commercial Bank v. Kettson 132 B.D. 360 as involving a "per
proc." signature, when it was solely the signature of agents
of a limited association, without suggestion of "per proc."
significance.
It was held in The Employes Liability Corporation v.

Skipper and East 30 that the use of the preposition "for"
was indicative of the same relationship in the signature as

"per procuration." The Court in New York in the case of
Nixon v. Palmer in 1853,31 had held that a bill accepted
"Jeremiah G. Palmer by James L. Palmer" was notice that
he (James L. Palmer) professed to act under an authority
and imposed upon the plaintiffs the duty of ascertaining
that he acted within it. While not in terms discussing the
signature as a signature "per procuration" the Court had
cited in support of its decision the noted case of Attwood
v. Munnings,32 which was a "per procuration" signature
case discussing the limits of authority imposed by such a

signature.
A writer in 7 Minnesota Law Review 33 takes the position

that "the decisions and opinions of text writers lead to the
conclusion that a signature by 'procuration' is merely one

that signifies on its face that the principal has acted only
through an agent." He states further: "In view of the
fact that there are some intimations that the words "per
procuration" alone satisfy this section of the N. I. L., it is
strange that no text writers attempt to define the meaning
of this term. Text writers have been content with stating
that a signature by procuration does notify one of the ex

istence of a special agency." Story on Agency, Sec. 72,
defines it, but fails to make clear that it refers to a limited
authority. See Appendix, "S..A" Daniel correctly and fully
defines it. See Appendix, "D. N. I.
In addition to the definitions hereinbefore given by

Malyne and Scarlett, we find W. Lockhart in 1889 treat-

30 4 T. L. R. 55.
" 8 N. Y. 398.
" 1827. 7 B. & C. 278.

"1923, p. 496.
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ing of the matter from the historical standpoint,34 saying :

"They * * * sent on their procurations by some ecclesiastic
to Rome." Murray's English Dictionary,35 among other op

posite references to this subject, contains the following:
"1645, Evelyn Diary June, The Doge's vest is of crimson

velvet, the Procurator's &c of damasc."
In other words, the procurator originally was, as Mur

ray says, "the official agent of a church or religious house,"
not to act for that house but to "procure" subsistence for

the entertainment of the bishop and archbishop on his visits ;

as Pollock and Maitland say, that he was to receive to the
use of, "ad opus," and not act as agent for. He was graded
and set apart in office and rank as compared with his

superior even as the Doge's vest was of velvet and his of
damasc.
Chitty, in his edition of 1878 on Bills of Exchange and

Promissory Notes, while declaring it not necessary except in
the execution of a deed, admits, page 26, that "with re

spect to the manner of agents' appointments it has been
said 36 that "there ought to be a formal power of attorney."
Doubtless Beawes was as correct at the time that he wrote

as was Chitty in 1878.
The Supreme Court of the United States, which seems to

have attained the clearest thinking on this point, stated in
Williams v. Conger:3,7 "Procuration supposes a power

given by writing." "Mandate is more general and compre
hends every other power given another."

Chalmers, again referring to the "procuration" section of
the English Act, as well as the rule prior thereto, stated
that there seemed to be a disposition to narrow the applica
tion of the rule in the case of corporations and the writer
in the Minnesota Law Review was of the opinion that Col-
son and the Supreme Court of the United States in the Floyd
Acceptances 38 had taken the position that this same section

" W. Lockhart, Ch. Scot in 13th C. 40.
" Vol. 7, p. 1416.
" 1 Beawes No. 86.
" 125 U. S. 397.
"Colson's Huffcut, Neg. Inst. 2nd Ed. 219, stating the Floyd

Acceptances (1868), 7 Wall. (U. S.) 666, 19 L. Ed. 169.
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of the Act was applicable to all cases of signatures by gov
ernment officers. There would seem to be overlooked by
these authorities the fact that signatures by agents of cor
porations and by government officers are in a distinct class,
just as signatures by executors and trustees are; that cor
porations and governments can only act through agents and
that such agents are known to the world to have a colorable,
at least, limitation of their own ; that an executor or trustee
is not an agent, for the estate is not a principal, and that he
really contracts in the large sense as an individual and is
held to liabilities that are peculiar to the office. The Su
preme Court in the Floyd Acceptances could not be charged,
it is believed, with intending to mean,�it certainly did not
say so�that the signature of a government official on ne

gotiable paper constituted a warning to those accepting it in
the same technical sense as a signature by "procuration,"
though the similarity is a marked one.

The King's Bench in 1903 in Gompertz v. Cook, 20 Turez
L.R., improperly held a "per pro" signature, which was cor

rect in form, as having all the incidents of the technical
signature, though here the authority was verbal.
It is gratifying, therefore, to find as late as June, 1926,

the King's Bench in the case of Kreditbank Cassel &c. v.
Schenkers, Ltd., &c, adopting Chief Baron Pigot's decision
in the case of O'Reilly v. Richardson in the matter of the

signature by "procuration," which Chalmers had criticised.
There is quoted with approval from a judgment of the Court
of Appeals by Scrutton, L. J. in 1922, in the unreported case

of McDonald & Company v. Nash & Company, the follow

ing : "He limits the case in which one is put on inquiry to

cases where the form of signature shows a special and lim
ited authority, as 'per procuration,' or under power of at
torney, and excludes cases of a general authority, as 'A for
B. ' " 39

In our own country, the Kentucky Court of Appeals in

38 Kreditbank Cassel, G. M. B. H. v. Schenkers, Limited, et al.

2 K. B. 450. (June 10, 1926).
(a) Abstract of reporter:�
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1924 in the case of Clinton v. Hibbs 40 correctly construed
the signature on a negotiable paper of "L. C. Hibbs by Lula
The articles of association of a company empowered the di

rectors to determine who should be entitled to sign, make, draw,
accept and indorse on the company's behalf bills, notes, receipts,
acceptances, endorsements, cheques, etc. The company, whose busi
ness was that of forwarding agents, had a branch at Manchester
under a branch manager, Sydney Clarke. This branch manager,
without having in fact received any authority from the company,
and acting in fraud of the company, drew seven bills of exchange on

behalf of the company signed, "S. Clarke, Manchester Manager."
The bills were drawn to the order of the company, they were ac

cepted by Clarke and Walter, Ltd., and indorsed on behalf of the
company "S. Clarke, Manchester Manager." In an action on the
bills by the holder in due course against the company as drawers:�

Held, that Sydney Clarke in drawing the bills on behalf of the
company, as branch manager, was a person acting under its author
ity within the meaning of s. 77 of the Companies (Consolidation)
Act, 1908, and that the company was liable, inasmuch as by the
constitution of the company the branch manager might have been
authorized to draw the bills, and so a person taking them in due
course was not prejudiced because he had not authority in fact.
(b) Extract from judgment:�
Wright, J., delivering the judgment of the court said: . . .

"Mr. Pritt disclaimed in this Court any reliance on s. 25 of the
Bills of Exchange Act, 1882, and did not contend that the signatures
in the present case were signatures by procuration. As a limited
company can only sign by agents, any other view would carry with
it the result that a bill of exchange could only be enforced against
a company on proof of actual authority. I may refer, on this point,
to the language of Scrutton, L. J., in his judgment in the Court of
Appeals in McDonald & Co. vs. Nash & Co� (Unreported. See (1922)
W. N. 272) a partnership case. His Lordship said: 'I refer to the
careful judgment of Pigot, C. B., in O'Reilly v. Richardson (1865),
17 Ir. C. L. 74) with which I agree. He limits the case in which
one is put on inquiry to cases where the form of signature shows a

special and limited authority, as 'per procuration' or under power of
attorney, and excludes cases of a general authority, as 'A for B.' "
When the case came before the House of Lords (1924 A. C. 625) the
point was not taken.
For the above reasons there will be judgment for the plaintiffs for

the amount claimed."
Hibbs, attorney in fact," as a "per procuration" signature

202 Ky. 304; 259 S. W. 356.
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under section 21 of the N. I. L. Says the court :�"The note
in the instant case showed on its face that the signature of
Mr. Hibbs as surety thereon was by "procuration," and gave
notice to the plaintiff of the limitation of the authority of
Mrs. Hibbs by whom it was made."
However, two other decisions, one in the District of Co

lumbia,41 and the other in Arkansas 42 show plainly a lack of
appreciation of the differentiation required to be made not
only between the form of the signature, but the legal effects
in other respects than notice or the reverse of express limi
tation of authority.
In the District of Columbia case of Crane v. Postal Tel.

Cable Co., decided as late as 1918, the signature was "Postal
Telegraph-Cable Company, by Henry Green, Cashier."
While there was not a direct holding that the signature was

a "per procuration" signature, it was clearly in the mind
of the court that it was to be so considered, the court hold
ing that section 21 relating to such signatures did not con
flict with section 19, even though the last named section,
being a general one referring to the general agent, contains
the phrase "No particular form of appointment is necessary
for this purpose" (to authorize an agent to sign). The
court further, it is believed, incorrectly expressed the opin
ion that estoppel in signatures by procuration could arise in
the same way as in ordinary signatures.
The Kentucky court in Clinton v. Hibbs held additionally

that any ratification of the "per procuration" signature in
that case would have to be in writing.
The Arkansas court proceeded to treat of a signature of

the principal's name followed by "per S", which was the in
itial of the agent's name, requiring inquiry as to the agent's
authority in the same manner as a "procuration" signature
required. The Missouri Court of Appeals in the late case of
Bennett v. Potashnick 43 seemed to be in a questioning mood
as to whether a signature "A by P>" might not fall within

41 Crane v. Postal Tel. Cable Co., 48 App. D. C. 54.
" Schaap v. The National Bank, 137 Ark. 251 ; 208 S. W. 309.
45 Bennett v. Potashnick, 214 Mo. App. 507; 257 S. W. 836.
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the definition and restrictions of a "procuration" signature
under section 21.
In South Carolina in 1922 the Supreme Court 44 held as in

correctly, it is believed, that the signature, "Imperial Ga
rage, Inc., by McBride" was a signature covered by sec. 23,
N.I.L., referring to forged signatures and unauthorized

signatures, which purport to be the signatures of the prin
cipal, as a dissenting judge held it to be a "procuration" sig
nature under sec. 21.

Any discussion of the purport and effect of sec. 21 of

N.I.L. requires a reference to sec. 20, also.
"Where the instrument contains or a person adds to

his signature words indicating that he signs for or on
behalf of a principal, or in a representative capacity, he
is not liable on the instrument if he was duly author
ized ; but the mere addition of words describing him as

an agent, or as filling a representative character, with
out disclosing his principal, does not exempt him from

personal liability."
"For the authorized agent," says Paton,45 "there is no

more treacherous subject in the law than this one of the
form and manner in which he must draw up and execute
the instrument for his principal, so as to make it appear to
the commercial world that the obligation is that of the prin
cipal and not his own individual one."
Mechem,46 discussing this section, says :�"Unfortunately,

this provision, which ought to give help, is so obscure, in
definite and inadequate, that it furnishes little aid. What
the practical difference between the first clause and the sec

ond is, what words or what sort of words shall be deemed
'words indicating' that the signer acts for a principal, etc.,
are not made clear, and it will require judicial interpretation
to make this section definite. So far as it goes, however, the
provision seems to be in the direction of the more recent
cases. At present it is apparently necessary to still resort
to the decisions which were made before the act was passed."

" Imperial Garage, Inc., v. Bank, 114 S. E. 760.
"Paton's Digest, p. 2060.
" Mechem on Agency, sec. 1127.
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Mechem proceeds then through 32 pages of his excellent
work to detail some of the multitude of conflicting decisions
construing agency signatures, which the Supreme Court in
Folk v. Moebs 47 characterized in no pleasant terms. An
excerpt, with the true rules as he is of the opinion should
be deduced therefrom, seems pertinent.48
The American Commissioners in their draft of this sec

tion added the phrase "Where the instrument contains" to
the phraseology of the similar section in the English Act and
likewise the phrase, "if he was duly authorized," and one

of the English Commission, Sir Arthur Cohen, is of the
opinion that they constitute an improvement on the English
draft, though Dean Ames describes them as unjust, and a

departure from the common law.
The section continues to give rise to conflicting decisions

though it has succeeded in bringing many courts, including
those of New York and Massachusetts, to a more liberal,
reasonable and common sense interpretation of agency sig
natures.
It is interesting and to the credit of the courts of the Dis

trict of Columbia and of Connecticut to refer to two of their
late decisions (1922 and 1923) in comparison and contrast
with one by the King's Bench in 1925. In the case before
the Connecticut court 49 the name of "M. Gross" was signed
as drawer of a check. Across the left hand end of the check

appeared printed the words : "State Street Grocery Co., Inc."
The court held parol evidence was admissible to show that
he had signed on behalf of the corporation, and if so and
authorized, he was not personally liable. In the District
of Columbia 50 bill of exchange was addressed to
"Mr. W. G. Eisenger, agent for Harry Lambros &c." and

accepted thus: "Accepted: W. G. Eisinger." The court
held him personally liable, but only because the proof in the
case showed that he was without authority to act as agent.

" Supra, note 1.
"Mechem on Agency, 2nd ed., Sees. 1124, 1139 and 1162. See

excerpts from his text attached as Appendix "M. A."
49 Austin, Nichols & Co. v. Gross, 120 Atl. 596.
50 Eisinger v. Murphy, 51 Wash. L.R. 37.
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In the English case 51 the acceptance was as follows : "Ac
cepted payable at the Westminster Bank, Piccadilly Branch,
H. 0. Bax-Ironside, Ronald A. Mason, Directors, Fashion
Fair Exhibitions, Limited." It was indorsed: "Harold H.
Elliott, Fashion Fair Exhibitions, Limited ; H. 0. Bax-Iron
side, Ronald A. Mason, directors." The King's Bench held
that there was nothing in the form of the signatures con

clusive as a matter of law that the signatures were "for and
on behalf of the company;" that the word "directors" was
descriptive merely and did not bind the company and that
under the last clause of section 20 they would be held liable
personally.
When again the District of Columbia Court of Appeals

in the case of Crane v. Postal Telegraph-Cable Company,
supra, undertook to work out its decision by holding, also,
as it did, that the last clause of section 19 :�"and the au

thority of the agent may be established as in other cases
of agency" controlled the clause of section 21 :�"the prin
cipal is bound only in case the agent in so signing acted
within the actual limits of his authority" not only erred it
is insisted in the matter of estoppel, but in thus linking
these two sections with the more general control given to
the first. The English Act leaves out this clause of section
19 and the Act is rendered more consistent thereby, but
it is contended that section 19 is not general and controll
ing, when it provides that "no particular form of appoint
ment is necessary" for an agent to affix the signature of a
principal and that his authority may be established "as in
other cases of agency," to the extent of dominating, limit
ing or, if you please, liberalizing section 21. As pointed out
by Mechem 52 and other writers on agency all general agents
have somewhere a special limitation and all special agents
at some point have a general power. Section 19 in its first
sentence permits the signature of a principal to be made
only "by a duly authorized agent" and a signature by "pro
curation," though section 21 does not in haec verba so pro-

"Elliott v. Bax-Ironside, 94 L.J.K.B. 807 (1925): 2 K.B. 301- 133
L.P. 624; 41 P.L.R. 631�C.A.

62 Mechem on Agency, 2nd Ed., sec. 59.
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vide, can be made only pursuant to a written form of ap
pointment and when so made it automatically "operates as

notice" of limited authority and that the principal will be
bound only when the actual limits of the agent's authority
are expressly kept, otherwise it could not be "A signature
by procuration."
Kentucky doubtless unable to obtain its consent to forget

and forsake the far call of the old common law expressly
provided in the adoption of section 19 of the Act that the
authorization of the agent who signed any party's name to
a negotiable instrument must itself be "in writing." It is
noteworthy, furthermore, that section 19 does not provide
that a duly authorized agent may sign a negotiable instru
ment for the principal, but that "The signature" of that
principal may be made by such agent, while section 20

provides for the instrument containing or the agent adding
to his (the agent's signature) words indicating "that he

signs for or on behalf of a principal or in a representative
capacity."
Section 23 makes provisions declaring inoperative and

ineffectual any instrument where the signature to it "is

forged or made without the authority of the person whose

signature it purports to be." Unless it was the agent's own

signature or his agency signature (if it could be delegated)
which was forged or placed by some unauthorized person,
it must be the signature described in section 19 (or by vague

possibility in sec. 20 also) about which section 23 speaks,
and it is only such a person or principal who can suffer the

estoppel provided for in section 23. Section 21 can hardly
be stretched to include such a person, party or principal.
Moreover, how can any signature of any such principal

be forged, as referred to in section 23, if he is a principal
who under section 21 can only authorize in writing, but
must so authorize, another to sign by procuration an in
strument for him,�not to sign his signature but his name

by written authority by another for him and on his behalf,
but in a manner not already provided for in section 20?
Chalmers 53 under the "procuration" section of the Eng-
53 Chalmers' Digest, (7th Ed.), p. 45.
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lish Act says: "To sign the name of another person to a

bill "per proc" without authority and with intent to defraud
was not a forgery at common law, but is now made so by
statute." 54

It was held by the Queen's Bench Division 55 that directors
of a company, who accepted, without authority, a bill,
were personally liable in an action for false representa
tions,�not on the instrument.
Section 20 of the Act makes liable "on the instrument"

an agent, who, not being duly authorized, signs an instru
ment for or on behalf of a principal if he adds to his signa
ture words indicating that he does so or the instrument con
tains words so indicating. This must include the idea that
in some way at least the principal must here be disclosed,
for in the last sentence of the same section it is provided
that if the agent adds words only describing him as agent,
without disclosing his principal, he is personally liable.
Likewise, practically the same provision is made in the same
section as to the same kind of agent, where there are "words
indicating" that he signs in a representative capacity or
character. Virginia in adopting the Act added after "rep
resentative capacity" in the first clause of the section the
words "without disclosing his principal." It was doubtless
done in an attempt to make the section more clear, and per
haps to relieve somewhat the unhappy situation, where an

agent may find himself liable on the instrument, as even
against being liable personally.
Lord Ellenborough had held at common law56 and

Massachusetts had held 57 that in order for an agent to
avoid liability personally, he must not only be careful to
make it clear that he signed for another but in such a man
ner additionally as to declare in substance that he himself
was not to be liable. It is true that many American author
ities did not go quite to this length and that liability "on
the instrument" constitutes by section 20 as harsh or

^ The Forgery Act (1861) 24 and 25 Vict. c. 98, ,s. 24.
" West London Commercial Bank v. Kitson, 13 Q. B. D. 360." Leadbitter v. Farrow, 5 M. & S. 345.
57 Mayhew v. Prince, 11 Mass. 54.
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harsher an imposition on the agent than the common law
imposed. However, the American Commissioners so drafted
it, and as so drafted the result again is to differentiate still
further this section from section 21 and to leave the last
section even more individualistic than the drafters of the
English Act did. Lord Ellenborough, in the same decision,
took occasion to refer to and class a signing "by procura
tion of another" as of itself excluding the agent from lia
bility on the instrument.
Of course, a "liability on the instrument" imposes a meas

ure of damages to the amount of the instrument and in ad
dition constitutes the agent liable to remote holders as well
as to the immediate parties. A liability in an action in
deceit or upon warranty would only be nominal if the prin
cipal should become bankrupt and would not pass to remote
holders.
It would seem that the "personal liability" set forth in the

last clause of section 20 must refer to a liability in an action
for deceit or implied warranty, as distinguished from a lia
bility, on the instrument.
With a daring partaking of recklessness, perhaps, in view

of the conflicting views of law writers and commentators
and courts, the writer grudgingly would say that section 19
must refer to the signature of itself of the principal made
as the principal's signature by the agent; that section 20
must refer to a signing for or on behalf of the principal
by the agent or in a representative capacity, the signature
of the agent appearing here either with words indicating
the principal or naming, also, the principal or the represen
tative capacity that the agent's own signature alone would
not indicate, or if the agent's signature alone appeared or

appeared with words short of the indication mentioned, then
the agent would be liable "on the instrument," otherwise, if
duly authorized not liable at all; further that the agent's
own signature even though having such words as "agent"
or "representative" or "president" added thereto, if a "mere

addition" without disclosing the principal would subject the
agent to the liability of an action for deceit or implied war

ranty, whether he were authorized duly or not.
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He would further say that section 23 applied only to cases

where the signature itself of the principal was either forged
or such signature made without the authority of the prin
cipal, whose signature it purported to be.

Further, that section 21 has an application all its own

to the signature technically made, and which signing must

contain the names of both the principal and agent with such
a reference to the written authority of the agent as to ap

prise the other party of the practically "mere scribe" effect
of the agent's signing with only such additional authority
as the written power gives the agent and to warn the other

party to the transaction additionally that such agent is cir
cumscribed and limited by the "actual limits" of said power.
The following then is further submitted with equally ad

mitted trepidation :

1. The Signature by Procuration must contain the actual
words "per procuration 58 in connection with the names of
the principal and agent or an abbreviation of them such
as "per proc" 59 or "per pro" 60 or possibly "p. p." or pre
positions and words, one or both, which will be tantamount
to the meaning technically of "signing per procuration,"
such as "with or under letter of attorney," or "power of
attorney" 61 or "attorney in fact" or "atty. in fact."

2. There can be no estoppel from the use of a series of
similar "procurations" or the giving of successive "per pro
curation" powers or the repetition of acts done under one

or more such authorizations, but if estoppel at all can arise
it must come from the holding out of such agent as such a

general agent that the things done by him under the "per
procuration" power had been similarly authorized and done
in such a general manner as that the action under the power

68 O'Reilly v. Richardson, 17 Ir. L.R. N.S. 74; Attwood v. Munnings,
7 B. & C. 278; Malyne's Ancient Law Merchant 96; Scarlett,,
Exchanges 166.

"Bryant &c. v. Quebec Bank, A.C. 170; Alexander v. Mackenzie,
6 C. B. 766.

60 Stagg v. Elliott, 12 C. B. N. S. 373.
61 Kreditbank Cassel &c. v. Schenkers, Ltd. K. B. 450; Clinton v.

Hibbs, 202 Ky. 304, 259 S.W. 356.
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had lost its identity as a single or special transaction.62
3. At least in Kentucky there can be no ratification except

by a writing.63
4. If the signature should be made without authority lia

bility cannot be claimed against the unauthorized person on

the instrument, but only in an action for deceit, or perhaps,
warranty.

5. Section 21 of the N. I. L. is not subject to any other
section of the Act relating to agency, but is distinctive.

6. The signature itself imposes a duty upon the other

party to investigate the limits of the authority of the agent,
which comprises a limitation in signing and a limitation in
action and which binds the principal solely within the actual
limits of the authority given by him in writing in this

special way.

APPENDIX

Mechem on Agency, Second Edition, in treating of the execution

of negotiable paper states in section 1124:�

"Method of signing.�The method approved in the execution of

instruments under seal can with great propriety be adopted here.
Thus if the bill or not be drawn, accepted or indorsed, 'A B, by C D,
his attorney or agent,' or 'A B, by his attorney or agent C D,' there
can be no question as to who is the party to be charged. 'A B by
C D' is also unequivocal, though not so full.
A form more rare, but equally unequivical is 'A (agent), per pro

curation, P (principal),' or 'Per procuration, P, A.' The words 'per
procuration' are frequently abbreviated to 'per proc.,' 'per pro.' or
'p. p.' (See Attwood v. Munnings, 7 B. & C. 278, 1 M. & R. 66; Stagg
v. Elliott, 12 C. B. (N.S.) 373.)
These forms, however, are not imperative. Thus, 'C D agent for

A B,' 'C D for A B,' and 'For A B, C D' are now quite generally
regarded as sufficiently indicative of the intent, for although 'agent
for' a particular person or corporation may either designate the

general relation which the person signing holds to another party, or

" Attwood v. Munnings, supra; O'Reilly v. Richardson, supra; Alex
ander v. Mackenzie, supra; Stagg v. Elliott, supra; Kreditbank Cassel
&c. v. Schenkers, Ltd., supra; Dispatch Printing Co. v. Nat. Bank, 109
Minn. 440, 50 L.R.A. N.S. 236; Metropol. Al. Co. v. Lau, 61 Misc. 105;
112 N.Y.S. 1059; Hine v. Allen, 87 Hun. (N.Y.) 516; Nulsen v. Terre
Haute B. Co., 203 111. App. 119; Clinton v. Hibbs, supra.
" Clinton v. Hibbs, supra.
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show that the particular act in question is done in behalf of and
as the very contract of that other, yet the court, if such is manifestly
the intention of the parties will construe the words in the latter
sense. (Kentucky decisions quite consistently to the contrary, how
ever.)
'Pro A B, C D' is to the same effect and is also sufficient. 'Agent

of, however, is not the equivalent of 'agent for,' but is mere descriptio
personae; (Tucker Mfg. Co. v. Fairbanks, 98 Mass. 101; Haverhill
Ins. Co. v. Newhall, 1 Allen (Mass.) 130.) and even the words 'agent
for' may under some circumstances also be held to be merely a de

scription of the person, as where they are not followed by the proper
name of the principal. Thus a note signed 'D. H, agent for the
Churchman' (the name of the newspaper which the agent carried
on in the behalf of his principal), was held to be the note of D. H.,
and not of his principal.
In Colorado, after an exhaustive examination, the sufficiency of

the form 'C D, agent for A B,' was denied altogether."
Also in section 1139:� . . . "Thus a note in the usual form, 'I

promise to pay,' etc., signed 'A. B., Treas. St. Paul's Parish;' 1 'C. H.,
President of the Dorchester Avenue Railroad Company;'* 'J.S.E.,
Trustee of Sullivan Railroad;'3 'A. B., Treasurer of Eagle Lodge;'1
'W.H.E., Pres. and Treas. Chelsea Iron Foundry Company;'" 'J. B.,
Agent for Lewis County;' 8

or a draft signed 'W. P. C, Treas.,' 7 etc.,
with nothing in the body of the note to indicate that the promise
is not the promise of the signer, will be held to be the personal obliga
tion of him whose name is subscribed, notwithstanding the addition."
Mechem in section 1162 states:�
"The true rules.�To extract general principles from these cases

whose conflict is so great as to amount, in the language of a recent
case, almost to anarchy, is manifestly difficult. It will be obvious
that the question is of importance in two classes of cases:

1. Those involving the rights of the immediate parties to the
instrument only.

2. Those involving the rights of third persons.
Respecting this question, however, these general rules may be

evolved :

I. Where the paper on its face is the undertaking of the agent

only^no reference being made on its face to representative capacity,

'Sturdivant v. Hull, 59 Me. 172, 8 Am. Rep. 409; Mellen v. Moore,
68 Me. 390, 28 Am. Rep. 77.
'Haverhill M. F. Ins. Co. v. Newhill, 1 Allen (Mass.), 130.
"Fiske v. Eldridge, 12 Gray (Mass.), 474.
4 Seaver v. Coburn, 10 Cush. (Mass.), 324.
6 Davis v. England, 141 Mass., 587.
0 Exchange Bank v. Lewis County, 28 W. Va., 273.7 Bank v. Cook, 38 Ohio St., 442.
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and where the paper on its face is unmistakably the principal's, parol
evidence will not be received, in the one case to exonerate, and in
the other to charge the agent. So also upon paper apparently made
by the agent only, an undisclosed principal cannot be held, however
much he may be liable, as between the original parties, upon the acts
or facts which constitute the consideration.
II. But, where the paper bears on its face some reference to a

principal, or some appellation indicating representative character,
while it is undoubtedly true that the mere addition of the word

'agent,' 'trustee,' 'treasurer' and the like, or the mere recital in the

body of the instrument that the person signing is such agent, treas
urer, or trustee of a principal named or unnamed, is, as has been

seen, to be regarded prima facie, as descriptio personae merely and
not as characterizing the act as one done in a representative capacity;
and while it is also true, as a general rule, that parol evidence is not

admissible to exonerate an agent from a contract into which he has

personally entered, yet it is believed that the preponderance of au

thority will warrant the statement of the rule that:
1. Between the immediate parties to a bill or note, parol evidence

is admissible to show:
a. That, by a course of dealing between the parties, that form of

execution had come to be the recognized and adopted form by which
the obligation of the principle is entered into, whether the purpose
be to discharge the agent or to charge the principal; or

b. That the instrument was, to the knowledge of the parties,
intended to be the obligation of the principal and not of the agent,
and that it was given and accepted as such, certainly where the

purpose is to exonerate the agent, or, by many authorities, to charge
the principal.

c. That an instrument which is so ambiguous upon its face as to

render it uncertain who was intended to be bound, was known to

be intended to be the obligation of the principal, and this whether
the purpose be to exonerate the agent or to charge the principal.
Where parol evidence is thus admissible to exonerate the agent,

counter evidence of the same sort is also admissible to charge him

by showing that it was the intention to bind him personally.
2. Between one of the original parties and a third party, such

evidence is admissible to make either of the lines of proof mentioned
above:
a. Where the third person is not a bona fide holder for value and

without notice; or
b. Where the instrument bears sufficient evidence upon its face,

or is so ambiguous, as to fairly put a reasonably prudent man upon

inquiry.
As to this last subdivision it may be said that the mere addition

of the word 'agent,' 'trustee,' etc., without disclosing the principal
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is not sufficient to make third persons chargeable with notice of any

representative relation of the signer; but the form of executing may

be such as to well awaken the suspicion of third persons. Thus

where a check was signed 'W. G. Williams, V.-Pres.' and 'E. P. Aistrop,
Sec'y,' the supreme court of the United States said: 'The fact that

it bore two official signatures, that of the complainant as vice-pres
ident, and of Aistrop as secretary, is so unusual on the hypothesis
of its being an individual transaction and points so distinctly to an

official origin, that it may very well be doubted whether any holder

could claim to be innocently ignorant of its true character.'
III. As between the principal and the agent, the more modern

cases hold that it is competent for the agent to show that what

appears to be the agent's obligation is in fact the principal's."
� 1163. "Further of these rules.�Consideration of these rules will

show that they are not in conflict with established principles. They
are not for the purpose, nor have they the effect, to exonerate the

agent from a liability assumed by him. They go deeper than that.

They permit the agent to show that what appears upon its face to

be his contract never was his contract, but is in reality the contract

of another; and the rule is limited in its operation to those who
either had actual knowledge of the true state of the case at the time
of its inception, or who have taken the paper under such circum
stances as would put a reasonably prudent man upon inquiry.

So far as it has any effect, the provision of the Negotiable Instru
ment Act is in the line of these suggestions."
"Story on Agency, Sec. 72: Wherever an authority purports to

be derived from a written instrument, or the agent expressly signs
the contract, or other paper, introduced with the words 'by procura
tion'; as if he signs 'by procuration of A. B. (his principal) C. D.
(the agent) ; in such a case, the other party is bound to take notice
that there is a written of procuration; and he ought to call for and
examine the instrument itself to see whether it justifies the act of
the agent. For, under such circumstances, it is but a reasonable pre
caution and exercise of prudence, and he is put upon inquiry."
Daniel on Nego. Inst. Pars. 280 and 299: "280. Whenever an

authority purports to be derived from a written instrument, or the
agent signs the paper with the words 'by procuration,' in such a case

the party dealing with him is bound to take notice that there is a

written instrument of procuration."
"299. The words "per procuration" are an express limitation of a

special and limited authority, and a person who takes a bill or note
so drawn, accepted or indorsed is bound to inquire into the extent of
the authority."



THE HISTORY OF THE LAW OF WILLS

AND TESTAMENTS IN ENGLAND

BOOK REVIEWS

By ALISON REPPY

(A) IN GENERAL

DURING the Pre-Norman period in England, the power
to dispose of real and personal property, so as to avoid

the usual course of descent and distribution, was recognized,
although some doubt has been raised by later scholars.1 In
a given case, however, it is not always possible to determine
whether the instrument of disposition was, technically, a

will, testament, grant or gift.2 With the Norman Conquest
(a. d. 1066), which produced great changes in the social, re
ligious and political life of England, the character of these
dispositions became clear.3 The Will and the Testament
were differentiated, and, thereafter, the history of the two

began to diverge into separate currents, a process destined
to continue until the modern statutory period of wills. Using
the feudal system of landholding as a basis, William the

Conqueror established a strongly centralized form of gov
ernment and made profound changes in the judicial system.
In perfecting his power, great emphasis was laid on the
incidents of feudal tenure, which attached to freehold es

tates. This served to draw a sharp distinction between real
and personal property, and ultimately aided in the move

ment to separate the history of the will, which disposed of

land, from that of the testament, which disposed of per
sonalty. This tendency toward separation now received an

additional impetus from a change which was taking place
in the judicial system. Prior to the Battle of Hastings
(A. D. 1066) , the Church and Civil Authorities united in ad-

1 Jenks, Short Hist. Eng. Law, 61; Bl. Comm., Chase's 3d ed.,
II, 497; Poll. & Mait., Hist. Eng. Law, 2d ed., II, 326.

2 Holdsworth, Hist. Eng. Law, 2nd ed., II, 82, 83.
8 Walsh, Hist. Eng. & Am. Law, � 87.
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ministering the law as well as in making it. The bishop sat

in the shiremoot with the earldorman. Under the new

regime all this was changed. The ecclesiastical courts were

separated from the secular courts by an ordinance of Wil
liam I,4 thus necessitating a division of jurisdiction. In the

separation that ensued, the spiritual courts acquired juris
diction as to the succession of personal property, including
testamentary succession, whereas the civil courts retained

jurisdiction over succession to freehold estates, which in
cluded control over the will. Thereafter, until compara
tively recent times, testaments were controlled by the eccles
iastical courts, while wills were controlled by the secular or
common law courts. This led to a still greater divergence
than already existed in the history of the law of wills and
testaments, ultimately producing considerable changes in
the substantive law in regard to the two modes of dispo
sition. This tendency toward separation continued until
1857, at which time jurisdiction over wills and testaments
was placed, by the Court of Probate Act,5 in the Probate
Court, which, under the Supreme Court of Judicature Act,6
as altered in pursuance of a statutory power in 1881,7 and
as continued in the Supreme Court of Judicature (Consoli
dation) Act of 1925,8 was merged in the High Court of Jus
tice, again uniting in one channel the history of the law of
wills and testaments on the procedural side.
By reason of this development, it appears that a clear

understanding of the historical and statutory development
of the law of testamentary disposition can best be acquired
by a separate consideration of the history of the law of
testaments from that of the history of the law of wills. The
history of each, in turn, naturally divides itself into three
periods :

1. The Anglo-Saxon Period (449-1066) ;

4 Sel. Ch. 85 ; but see article by Walter Lichtenstein, The Date of
the Separation of the Ecclesiastical and Lay Jurisdiction in England,
3 III. Law Rev. 347-353 (1908).

5 20 & 21 Vict. c. 77 (1857).
6 36 & 37 Vict. c. 66 (1873).
'Ibid. � 32.
8 15 & 16 Geo. V. c. 49.
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2. The Anglo-Norman Period (1066-1540) ;
3. The Modern Statutory Period, or the Period After

the First Statute of Wills (1540-1925).
(B) AS TO TESTAMENTS

It is usually said that the power to dispose of personal
property by testament was recognized during the Anglo-
Saxon period.9 In the sense that various forms of disposi
tion, which were destined to develop into the modern testa
ment, were being made, the assertion is true. But, if by
will, we mean a disposition which is revocable, ambulatory,
or which creates a representative of the testator, the state
ment is not true,10 and cannot be taken at face value. In
deed, little of a definite character is known concerning the
extent of the testamentary power during this period and
under what restrictions it could be exercised.11

Perhaps the earliest form of will was ths post obit gift,
which consisted of an "actual delivery of the goods to a trus
tee or executor, who undertook to distribute them after the
owner's death in accordance with the latter's wishes." 12 In
other words, this was a gift after death, which, at a later
date, became impossible as far as land was concerned, be
cause of the rule that there could be no gift without a livery
of seisin.13
During the last three hundred years of the Saxon period,

another form of disposition, known as the "death-bed dis
tribution," appears.14 This consisted of a statement on the
part of the dying man, his verba novissima, usually made
to his confessor, directing what disposition should be made
of his property. As these dispositions depended, for effec-

8 Page on Wills, 2d ed., � 19; 1 Williams Ex'es., 1; Croswell,
Executors and Administrators, 4; Bl. Comm., Chase's 3rd ed., II,
591. This power was also said to include terms of years as well as
goods and chattels. Co. Litt. 111b. But compare statement by Orrin
K. Murray, in article, Liberty of Testation and Some Modern Limita
tions Thereon, 14 Lll. Law Rev. 100 (1919).

10 Poll. & Mait. Hist. Eng. Law, 2d ed., II, 315.
11 Ibid. 80, 81.
"Jenks, Short Hist. Eng. Law, 61.
18 Supra, n. 10, 318.
14 Supra, n. 10, 319 ; supra, n. 2, 85.
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tiveness, upon the power of the Church, some portion of
the dying man's chattels were usually given to the Church
for pious uses. It has been said that the effect of the whole
transaction amounted to the appointment by the dying man

of some person such as his confessor or a friend who would
see to the distribution of his property after death, and that
in this practice is to be found the germ from which has de
veloped the modern executor.15
These two institutions, the post obit gift and the verba

novissima (death-bed distribution), unite, during the ninth,
tenth and eleventh centuries to form the cwide (statement),
which seems to represent the final development of the will
in Saxon times.16 As thus developed, it was "exceedingly
formless," it was written in the native tongue, it lacked the
element of ambulatoriness, and Pollock and Maitland 17 have
expressed a doubt as to whether it was of a truly testamen
tary character, in the sense of being revocable. They base
their contention upon the following grounds: (1) That
most of the wills of this period were made by the great
men of the day; (2) That the consent of the King must be
purchased by an heriot; (3) That the will had to be ap
proved by the bishop; (4) Finally, that the will must be
executed in duplicate or triplicate, so that one copy could
be handed over to the monastery,�the main donee. Page 18

contends that all this proves nothing, that in the natural
course of selection, the wills or testaments of great men, as
opposed to men of lesser rank, would survive, first, because
the wills of the great, as a result of their position in life,
would be regarded as semi-public documents; second, be
cause these men usually left something to the Church, which
naturally took measures to preserve their wills in its ar
chives. "In any event," he concludes, "we find some in
struments which could not take effect until testator's death
and which could be revoked at pleasure." 19

16 Ibid.
~~

"

" Supra, n. 10, 319.
"Supra, n. 10, 319, 320, 321.
18 On Wills, 2d ed., � 10.
" Ibid.
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With the Norman Conquest, no sudden change took place.
The development of the law of wills continued in much the
same channels for a time. But with the establishment of
the common law courts, which, to protect the heir against
gifts wrung from his ancestors on his death-bed, insisted
that "a boundary must be maintained against ecclesiastical
greed and the other-worldliness of dying men," and that
there must be a "real delivery of real seisin," the power to

dispose of land by the post obit gift disappeared alto
gether.20 On the other hand, the separation of the ecclesi
astical from the secular courts, already described, resulted
in the introduction of the Roman influence, and gradually
transformed the Saxon will of personalty into the modern
testament, having the characteristics of ambulatoriness, in
the sense of including after-acquired property, and of being
revocable at any time before death.21 At one time during
this transition period, the test as to whether a given dis
position was an ordinary conveyance or a testament de
pended upon whether it appointed an executor, it being
thought that a will without an executor was invalid, but
this test soon disappeared.22 The Church, having perpet
uated its control over the testament, strenuously contended
that it was the duty of every man to make a will in which
the "dead's part" was to be left to pious uses. It was gen

erally thought that to die intestate was to die unconfessed,
hence it is not surprising to find Henry I promising in his
Charter 23 that if a man died suddenly and without oppor
tunity to make a will, his chattels shall be administered by
his friends and the Church. The existence of this attitude
is confirmed by Bracton,24 who states that in case of in

testacy, the "dead's part" went to the Church.

During this period, as will appear later, jurisdiction
over the probate of wills was vested in the ecclesiastical
courts, hence the formation of rules concerning the execu

tion, revocation and interpretation of testaments, was in-
30 Supra, n: 10, 328, 329.
21 Walsh, Hist. Eng. & Am. Law, � 86, p. 359; supra, n. 10, 334.
22 Supra, n. 2, 420, 421.
23 � 7, post, p. .

24 Lib. II, c. 26.
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fluenced by the canon, or by the civil law. Many of these

rules, as thus formulated, were later to become a part of
the common law. The general rule as to capacity was that

any person, except one disabled by some specific law, could
make a will. The villein, the married woman and the infant

came within the excepted class, the rules of the ecclesiasti
cal court as to them being different from the rules pre
scribed by the common law. As we shall see, the rules pre
scribed by the common law courts ultimately prevailed.26
As to whether the power to dispose by testament of all

of a man's personalty ever existed during Saxon times is not
clear. But by the time of Glanville (A. D. 1178), it was
well settled that the right to make testamentary disposition
of personal property was restricted.27 And Professor Walsh
thinks that "The inference is entirely reasonable that simi
lar restrictions existed in Saxon times, though not in a fixed
or definite form, or protected by a special writ as in the
twelfth and thirteenth centuries." 28 According to Glan
ville and Bracton, a man who had a wife and children, could
dispose of only one-third of his personal property ; if he had

children, but no wife, or a wife, and no children, he could

dispose of one-half, and without a wife or children, he could

bequeath all of his goods and chattels.29 The shares which
went to the wife and children were known as their reason
able parts, and the special writ of de rationabili bonorum,
as referred to above, lay to recover them, it being available
against the executors, based upon a declaration that they
unjustly detained from them the reasonable part of the
goods and chattels of the deceased and refused to account
for the same. Glanville seems to have recognized this limi
tation as an established rule of the common law, and it ap
pears to have been so regarded even during the reign of
Charles I (1649-1654). By Coke, it was regarded as a local
custom, and the fact that the limitations disappeared after

28 Holdsworth, Hist. Eng. Law, 2d ed., Ill, 424-428; see post, p.
"Glanv., Lib. VII. c. 5; Bract., ff. 60b; Holdsworth, Hist. Eng.

Law, 2d ed., Ill, 434; Magna Carta, � 26 (1215).
28 Walsh, Hist. Eng. & Am. Law, � 86, p. 356.
26 Supra, n. 27.
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the reign of Charles I, lends some support to his views.30
In some localities, however, these restrictions were retained
by special custom, until finally abolished by statutory
enactment.31
As yet, a will may be oral (nuncupative) or written. As

to the will, no requirement as to form in execution or aside
from execution, except that it be in writing, has appeared.
It may take the form of a solemn notorial instrument, a let
ter or a deed poll. It need not be written by the testator,
nor is his signature or seal necessary to its validity, if there
be sufficient proof that it is his will.32 According to Swin-

burn,33 it was customary to put testaments in writing if
made before the testator's last illness. But in practice, most
testaments were made orally, because of the prevalent su
perstition that a person who had made a testament would
die shortly thereafter. The oral or nuncupative will, if
proved by the testimony of two witnesses, was effective to

pass personalty as well as a written will. But as writing
came into general use, the danger of the oral will, without
any restrictions as to formality in execution, became ap

parent, and was often pointed out by the lawyers and the

courts. But all this was of no avail, until the attention of

the public was concentrated on the danger as a result of
the famous case of Cole v. Mordaunt.3i In that case the tes

tator, then advanced in years, married a young woman of

questionable character. Upon his death shortly after, he
left a written will directing that an appreciable portion of

30 Gardner on Wills, 2d ed., � 2, p. 9.
31 Holdsworth, Hist. Eng. Law, 2d ed., Ill, 436, 437, & notes; they

were swept away in the province of York by the statute of 4 & 5 Wm.

& Mary, c. 2 (1692), explained by 2, 3 Anne. c. 5 (1692) ; in Wales

by the statute of 7 & 8 Wm. Ill, c. 38 (1696) ; in London by the

statute of 11 Geo. I. c. 18 (1724), thus making "liberty of testation
a universal principle in English law." And even these statutes ap

plied only to the restrictions upon the testamentary power; the old

rules as to intestate succession remained in effect in these localities
until abolished by the statutes of 19 & 20 Vict. c. 94 (1856).

32 Supra, n. 26, 421.
33 On Testaments, Pt. I, � 12.
34 Stated in note to Matthews v. Warner, 4 Ves. Jr. 186, 31 Eng

Rep. 96 (1798).
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his property should be used for charitable purposes. The

widow induced nine persons to perjure themselves in an

attempt to prove that the testator made a nuncupative tes

tament in extremis, revoking the written instrument and

leaving his entire property to her. The testament was ad

mitted to probate in the prerogative court, but, fortunately,
on appeal, the fraudulent scheme was exposed, and the nun

cupative testament was refused probate. At the hearing of

the case before the Court of King's Bench, Lord Notting
ham remarked that he hoped "to see one day, a law, that no
written will should be revoked but by writing." The fol

lowing year, 1676, saw the passage of the Statute' of

Frauds,35 certain sections of which, it is supposed, were de

signed to meet the dangers emphasized by the case of Cole
v. Mordaunt.36 Although this statute related primarily to

wills, it contained important provisions concerning testa
ments. During the period before the Statute of Frauds, any
person was free to make a valid oral declaration of his tes

tamentary wishes, provided such person was in extremis.
After the statute, the verbal will remained, but it was now

subject to severe restrictions, as to the size of the estate
which could be disposed of and the formalities required in
execution. The statute provided that a nuncupative will, to
be valid, must be proved by the oath of three witnesses pres
ent at the making thereof, who, at the testator's request, did-
bear witness that such was his will. It must also have ap
peared that the will was made during the testator's last sick
ness,37 in his own habitation or dwelling, or where he had

86 29 Car. II. c. 3 (1676). As to the origin and date of the statute,
see article by George P. Costigan, Jr., The Date and Authorship of
the Statute of Frauds, 26 Harv. Law Rev. 329 (1913).

86 Supra, n. 28.
87 Concerning the term "last sickness," Rood ON Wills, 2d ed., � 234,

says: "In the leading case of Prince v. Hazleton, [20 Johns. (N. Y.)
502, 11 Am. Dec. 307 (1822)], Chancellor Kent argued, and was sus

tained by the court in holding, that, in view of the opportunities for
fraud in making wills, the terms "last sickness" in the statute must
be construed to include only the last hours of the sickness; that the
last sickness is only when the person is in extremis. Other courts
have generally followed this decision, holding that nuncupative wills
can be sustained only when made from necessity, or fear that con-
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previously been resident for ten days, except where such
person was surprised or taken sick, being from his home,
and died before returning to his dwelling.38 The act further
provided that no evidence could be received six months after
the making of the will, for purposes of proving the same,
unless the said testimony had been committed to writing
within six days after the execution of the will ; 39 and that
no will in writing concerning personalty could be revoked
by an oral will, except the same be in the life of the testator
committed to writing, read to the testator, allowed by him,
and proved to be so done by at least three witnesses.40 But
aside from the requirement of writing, no additional for
malities in the execution of oral wills were necessary. Thus,
for example, a testament was deemed to be valid if it ex
pressed the testator's wishes and was reduced to writing
during his lifetime, even though unsigned.41
Three important classes of testators were excluded from

the application of the rules concerning the validity of an
oral will: (1) Persons disposing of estates not in excess of
�30 in value; 42 (2) Mariners at sea; 43 (3) Soldiers in act
ual military service.44 The persons covered by these excep
tions could still make oral wills subject to the rules of law
as they existed prior to 1676; and it was still possible for
all persons in their last sickness to make nuncupative wills,

sciousness might not remain long enough to make a written will. It

is no objection to the nuncupative will that the testator was deluded

by the hope of recovery till it was too late to make a written will,
though warned by his physician. On the other hand, it has been
held that the will is not bad because the testator did live long enough
after the nuncupation to have made a will in writing, and was not
in immediate fear of death." [Harrington v. Steeles, 82 111. 50, 25
Am. Rep. 290 (1876) ; Miller's Estate, 47 Wash. 253, 91 P. 967, 13

L. R. A. (N. S.) 1092, 14 Ann. Cas. 1163, 125 Am. St. Rep. 904

(1907) .J
38 Supra, n. 35, � 19.
30 Ibid. � 20.
40 Ibid. � 22.
41 Page on Wills, 2d ed., � 232.
42 Supra, n. 35, � 19.
43 Supra, n. 35, � 23.
44 Ibid.
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provided they complied with the requirements of the statute.
Obviously, the new requirements had no bearing upon the

excepted classes.
Except for a statute enacted in 1705, 45 which provided

that all witnesses, who, under the laws and customs of the

realm, were competent in an action at law, should be deemed

good witnesses to prove any nuncupative will, or anything
relating thereto, the law remained in this state until 1837,
when the modern English Statute of Wills46 was passed.
In general, this statute abolished the distinction between the
will and the testament, as to the formalities of execution, re
quiring that both should be in writing, signed at the foot or
end thereof by the testator, or by some person in his pres
ence and by his direction, such signature to be made or

acknowledged by the testator in the presence of two or more
witnesses present at the same time, who should attest and
subscribe the will in the presence of the testator.47 Spe
cifically, except as to mariners at sea and soldiers in actual
service, the right to make a nuncupative will was entirely
swept away by the Wills Act of Victoria. A testator within
one of these excepted classes could dispose of "his personal
estate as he might have done before the making of this
act." 48 And, of course, neither before nor after 1837, could
real property be disposed of by nuncupative will.49 In ef
fect, then, the Wills Act of 1837,50 among other things, op
erated to unite into one current the history of the substan
tive law of wills and testaments, as opposed to the Court of
Probate Act of 1857,51 which, as previously pointed out,52
united into one channel the history of the law of wills and
testaments on the procedural side.
The Act of Victoria is still in force in England, qualified
46 4 Anne c. 16, � 14.
46 7 Wm. IV. & 1 Vict. c. 26.
47 Ibid, � 9.
48 Ibid, �11.
"Supra, n. 35; supra, n. 46, � 11, post. p. ; but see the Wills

(Soldiers and Sailors) Act, 1918; infra, n. 54.
50 Supra, n. 45.
61 Supra, n. 5.
62 Ante, p. .
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in one particular by the Wills Act Amendment Act of 1852,53
which relaxes the rule concerning the position of the testa
tor's signature at the foot or end of the will ; and qualified in
another particular by the Wills (Soldiers and Sailors) Act
of 1918,54 which gives us the final chapter of the story of
testaments. It provides that section 11 of the Wills Act of
1837 55 should be so construed as to permit any soldier being
in actual military service, or any mariner or seaman being
at sea, to dispose of his personalty, even though under the

age of twenty-one years ; that section 11 should be held to
extend to any member of his Majesty's naval or marine
forces not only when he is at sea, but also when he is so cir
cumstanced that if he were a soldier he would be in actual

military service within the meaning of that section ; and fi

nally, it is provided that one may make a testamentary dis

position of realty by nuncupative will, if he be within the
classes excepted by section 11 of the Statute of Wills of
1837.56

(C) AS TO WILLS

The history of the Will, like that of the Testament, seems
to have passed, during the Anglo-Saxon period, through the
three stages represented by the post obit gift, the verba
novissima or death-bed distribution, and the cwide. In all
three stages it seems sufficiently clear that some kinds of

lands were devisable.57 As to whether folkland could be dis

posed of by will there is some doubt,58 but bookland, or

land "the grant of which was evidenced by a book or char
ter" seems to have always been freely alienable,59 unless

prohibited by the terms of the original grant, or by the laws
of inheritance.60 The heir's consent to such a will appears
to have been unnecessary.
The post obit gift of land did not disappear immediately
" 15 & 16 Vict. c. 24, � 1.
" 7 & 8 Geo. V. c. 58, � 4, p. .

" Supra, n. 46.
" Ibid.
" Poll & Mait., Hist. Eng. Law, 2d ed., II, 318, 320
68 Supra, n. 26, 65.
Laws of Alfred, c. 41, quoted in Stubbs, Select Charters, 62.

80 Glanv., Lib. VII. c. 1.
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upon the introduction of feudalism by the Norman Con
quest, but, on the contrary, continued in existence until the
latter part of the twelfth century.61 While the feudal system
exercised an important influence upon the law of property,
and is declared by some writers to be the chief reason for
the disappearance of the will of land,62 Pollock and Maitland
think that the force that destroyed the will "can not prop
erly be called feudal," 63 but must be attributed to the grow
ing influence of the King's common law courts. According
to Glanville 64 the general rule was that a man could freely
dispose of a reasonable part of his land, but not if he were

at death's door, as this might work a dissipation of the in
heritance or open the door to fraud. So, in the interest of
common honesty, in the interest of the State as represented
by the common law courts, as opposed to the Church as

represented by the ecclesiastical courts, the King's courts
set their face against the will of land, and became the cham
pion of the interest of the heir.*5 It was not difficult to find
a technical objection to the will of land. Regarded as a

conveyance, it operated to transfer title from the devisor
immediately upon his death, to his devisee. This violated
the common law rule that title to a freehold estate could
not pass save by a livery of seisin, which required an open
and notorious act, because "the new instrument of elicit
ing the truth, the jury, would tell them (the lawyers) only
of public acts." 66 In reality a gift, the will lacked the
essential element of a transfer of possession, and hence, as
a conveyance, was declared invalid by the common law
courts.

Despite the attitude of the courts, men frequently, duringthe thirteenth century, attempted to dispose of their land bywill. While such dispositions were not valid, the monks,to use the language of Pollock and Maitland,67 "hurried off
" Supra, n. 10, 326.
" Page on Wills, �� 11, 12.
" Hist. Eng. Law, 2d ed., II, 326.
" Lib. VII. c. 1.
" Supra, n. 10, 329.
"Ibid.
"Ibid.
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from the side of the dying man to take seisin of some piece
of his land; they trusted, and not in vain, that they would
be able to get a confirmation out of the heir." But more
formidable was the effort to revive wills under the authority
of the Statute De Donis Conditionalibus.68 In referring to
this effort, Page on Wills,69 says: "After the will had lost
its standing at common law, the statute De Donis was in
voked to give it effect. That statute (13 Ed. I, Stat. I,
c. 1, No. 2, A. D. 1285) provided that the wish of the donor
should be observed in grants of land according to the form
of his deed of gift (secundum forman in charta doni sui) .

It was questioned at once if the insertion in the deed of the
words 'to him, his heirs, assigns and devisees' would not
make the land deviseable. The courts finally answered this

question in the negative, and in the thirteenth century it
became settled doctrine that "freehold estates in land were

not deviseable, whether they were common law estates or

estates under the statute De Donis."
The common law prohibition against wills of land ap

plied only to the land controlled by the law of the King's
courts, hence in certain localities, such as Kent, the right
to devise land still continued as a matter of special cus
tom.70 So also was the custom as to land held by burgage
tenure.71 Estates for years, not being subject to the inci
dents of tenure, were regarded as chattels and hence could
be disposed of by testament. Not being freeholds, they con

stituted no exception to the general rule of this period, yet,
from an economic standpoint, where the term was for a long
number of years, a testament disposing of such term was

in effect a devise of land.72
Yet a more interesting attempt to revive wills generally

was to be made. The common law courts had succeeded in

abolishing the will, but it had not succeeded in destroying
e8 13 Edw. I. Cap. 1. � 2 (1285).
66 1st ed., � 11 ; supra, n. 10, 329, 330.
70 Holdsworth, Hist. Eng. Law, III, 40 ; N. Neilson, Custom and

the Common Law in Kent, 38 Harv. Law Rev. 482 (1925) ; Gross,
The Medieval Law of Intestacy, 8 Harv. Law Rev. 120 (1905).

71 Supra, n. 62, � 14.
72 Ibid.
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the instinct or desire which led to its creation and use. This
natural desire now received an additional impetus from the
fact that the principle of primogeniture 73 had now become

firmly established, thus making it difficult for the head of a

family to provide adequately for the younger sons and the
daughters. The need was met by the courts of equity
through the concept of the use. Prior to this time the com

mon law courts had held that if A conveyed Blackacre to

B, to hold to the use of C, the legal title was in the grantee,
B. Equity now intervened and held that B was under both
a moral and enforceable obligation to account to C in ac

cordance with the provisions of the gift. Thereafter, if A,
the owner of land wanted to dispose of it by will, he could
convey it to B, to hold to the use of himself or to the use

of such person as the grantor might appoint. A might sub
sequently appoint C as the beneficiary of the use. The in
strument of appointment thus became, in effect, a will,
because on A's death the appointment of the use was en

forced by the courts of equity. The first recorded case of
this kind as yet discovered arose in the year A. D. 1383.74
From the 15th to the early 16th century, most of the land
in England was held by way of use. The use could always
be disposed of by will, equity enforcing it against the trustee
in favor of the devisee. By this simple expedient, the power
to devise land was continued long after the common law
courts had pronounced the power extinct. Add to this the
wills of land by special custom, burgage tenure, and estates
for long terms of years, and it can readily be seen that at
no time was the will of land completely abolished, except as
to a certain portion of the land.75
Through the operation of the use, the Church had been en

abled to avoid the Mortmain statutes, the tenant had es

caped some of the burdens attached to the incidents of
tenure, the traitor had avoided forfeiture of his lands to the
Crown, husband and wife had used it to defeat curtesy and
dower rights, and finally, it had been used to avoid the

78 Supra, n. 10, 325.
~~ "

74 Rothanrale v. Wychingham, 2 Cal. in Ch. 3, Digby, Hist. Real
Prop., 326, 379.
"Supra, n. 62, � 16.
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common law prohibition against wills of land.76 It is not
surprising then to find Parliament, in 1535, attempting, by
the Statute of Uses, 77 to abolish the use entirely. The
statute provided "in substance, that if any one should be
seized of land to the use of another, the person who had the
use should have the lawful seisin. It was apparently in
tended, by this statute, to prevent the separation of the legal
and equitable estates by having the legal estate vest in the
owner of the equitable estate. If this attempt were success

ful, it would prevent the method of devising land in equity,
by making it impossible to create a separate equitable estate.
All estates would be legal estates ; and they could not be de
vised." 78

In response to an increasing demand, five years after the
Statute of Uses, or on July 20, 1540, the Statute of Wills 79

was passed, giving to tenants in fee simple the power to

dispose of all land held in socage tenure, and two-thirds of
those held by knights service, the rights and incidents of
tenure being reserved to the King and overlords. This act

being vague in several respects, as for example, concerning
the limits of testamentary capacity, in 1542 and 1543, Par
liament passed another act known as "The Bill Concerning
the Explanation of Wills." 80 This act provided "that all
persons being seised in fee simple (except femme coverts,
infants, idiots and persons of non sane memory ( might by
will and testament in writing devise to any other person,
except to bodies corporate, two-thirds of their lands, tene
ments and hereditaments, held in chivalry, and the whole
of those held in socage; which now, through the alteration
of tenures by the Statue of Charles the Second,81 amounts
to the whole of their landed property." 82

It will be noted that under the terms of the former stat
utes, two classes of persons are exempted from the general

76 Bogert on Trusts, � 2.
77 27 Hen. VIII. c. 10.
78 Supra, n. 69.
78 32 Hen. VIII. c. 1.
80 34 & 35 Hen. VIII. c. 5.
81 12 Car. II. c. 24.
6S Bl. Comm., Chase's 3rd ed., II, 499.
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rule granting testamentary capacity; first, those under some
legal disability, such as infants, married women, corpora

tions, and to these should be added aliens and persons con

victed of crime ; 83 second, those laboring under some men

tal or physical disability, such as idiocy, insanity, deafness,
dumbness or blindness.84
In the early development of the common law, there was

a distinction as to the standard of age requisite for making
wills of personalty and wills of land.85 Thus, during the

Anglo-Saxon period, the age at which a testament could be

made was eighteen years, but no person under the age of

twenty-one could dispose of land by will.86 After the Con

quest, and the separation of the spiritual from the common

law courts, jurisdiction over testaments was acquired by the
ecclesiastical courts, while jurisdiction over wills was re

tained by the courts of common law.87 Influenced by the

civil law, the ecclesiastical courts adopted the rule that a
will of personal property could be executed by a male infant
at the age of fourteen, and by a female infant at the age of

twelve years.88 As the judgment of the ecclesiastical court
in admitting a will to probate was conclusive on the issue
of the testator's capacity, the common law courts gradually
accepted the rules of the civil law.89
With the Conqueror came the feudal system, which, aided

by the common law courts, ultimately led to the abolishment
of the right to devise land. This right was restored by the
Statute ofWills 90 (1540) and "The Bill Concerning the Ex
planation of Wills"91 (1542-1543), which fixed the age at
which the right should begin at twenty-one. Subsequently,

83 Supra, n. 26, 424-428.
84 Ibid.
89 Underhill on Wills, I, 170 & 120.
88 Co. Litt. 89b, n. 83.
87 See ante, p. 1, for the history of this development.
88 Bl.. Comm., Chase's 3rd ed., II, 596; Swinburn on Testaments,

*38.
8" Underhill on Wills, III, 170 & 120.
90 Supra, n. 79.
81 Supra, n. 80.
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the Statute of Wills (1837) 92 fixed the age at twenty-one
whether the will disposed of real or personal property. And
so the law remains in England to-day.
"At common law, a married woman could not devise real

estate, and was incapable of disposing of her chattels by
will without the consent of her husband." 93 Under the
Statute of Wills (1540), 94 which conferred testamentary
power generally, it seemed that the disability of coverture
was removed by implication. But due to the common law
doctrine of the merger of the wife's identity with that of
her husband, some doubt as to this point arose. Under
the doctrine of merger of identity, the husband acquired
his wife's chattels, with a right to dispose of the same, hence
it was thought that if the wife were granted the testamen
tary power, she might defeat her husbands' right by be

queathing her chattels to another. All doubt as to the mat
ter was definitely removed by "The Bill Concerning the Ex

planation of Wills" (1542-1543).95 To this rule, however,
there were at least four well recognized exceptions :

1. A married woman might make a valid will of personal
property if her husband gave his consent 96 to the will in

question,97 with knowledge of its contents,98 and did not
revoke his consent before it was actually probated,99 and
survived his wife.

2. She might, if she was executrix under the will of the

testator, in her capacity as executrix, make a will and ap

point an executor for the purpose of continuing the repre
sentation of the original testator.100

3. She might dispose of her separate property.101
4. She might make a will, or an instrument of like nature,

02 Supra, n. 46.
" Stoutenburgh v. Stoutenburgh, 43 N. J. Eq. 577, 579 (1887).
" Supra, n. 79.

"Supra, n. 80.
" Bl. Comm., Chase's 3rd ed., II. 597.
" Rex. v. Bettesworth, 2 Str. 891, 93 Eng. Rep. 1069 (1773).
" Wilcock v. Noble, L. R. 7 Eng. & Ir. App. (H. L.) 580 (1875).
"Brook v. Turner, 2 Mod. 170, 86 Eng. Rep. 1005 (1677).
100 Supra, n. 98.
101 Ibid.
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in execution of a power conferred upon her to that effect.102
Under the Wills Act of Victoria 103 it was provided that

"no will made by any married woman shall be valid except
such a will as might have been made by a married woman

before this act." The exception in this prohibition is gen

erally understood as saving the recognized common law

exceptions. This statute worked no change in the situation,
but the Married Women's Property Act of 1882,104 aided by
the Married Women's Property Act of 1893,105 enabled
women to dispose of their property, real and personal, as

if they were sole.
It is a general principle of the common law that an alien

can take land by devise and that his title will be valid as

against every one except the State.106 This is upon the
theory that a devise is in the nature of a purchase, title
passing by act of the parties.107 It is also a common prin
ciple that aliens cannot acquire title by descent,108 nor can

they cast descent upon their heirs irrespective of whether
they are aliens or citizens,109 thus making a distinction be
tween the acts of the parties and operation of law.
In England, the ultimate policy toward aliens was stated

in the Act of 1870,110 which provided that "real and per-

103 Kent's Comm., II, 170, 171.
108 Supra, n. 46.
101 45 & 46 Vict. c. 75.
1011 56 & 57 Vict. c. 63.
108 Fairfax's Devisee v. Hunter's Lessee, 7 Cranch 603 (1813) ; but

compare Den ex dem Van Kleek v. O'hanlon, 21 N. J. L. 582 (1845),
which held that in New Jersey, lands which escheat, vest in the State
before office found.

107 McKinley Creek Mining Co. v. Alaska United Mining Co., 183
U. S. 563, 22 Sup. Ct. 84, 46 L. Ed. 331 (1901).
108Blythe v. Hinckley, 180 U. S. 333 (1900). Crosgrove v. Cros-

grove, 69 Conn. 416, 38 A. 219 (1897) ; Meadowcroft v. Winnebag Co.,
181 111. 504, 54 N. E. 949 (1899) ; Scanlan v. Wright, 13 Pick. (Mass.)
523, 25 Am. Dec. 344 (1833) ; Colgan v. McKeon, 24 N. J. L. 566
(1854); Luhrs v. Elmer, 80 N. Y. 17 (1880).

108 Levy v. McCartee, 6 Pet. (U. S.) 102, 8 L. Ed. 334; Slater v.

Nason, 15 Pick. (Mass.) 345 (1834) ; Haley v. Sheridan, 190 N Y
331, 83 N. E. 296 (1907).

110 33 Vict. c. 14. � 2.
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sonal property of every description may be taken, held, ac
quired and disposed of by an alien in the same manner as

by a natural-born British subject; and a title to real and
personal property may be derived through, from and in suc

cession to an alien in the same manner in all respects as

through, from, or in succession to a natural born British
subject."
In speaking of the capacity of persons convicted of crime

to make a will, Blackstone declared : "Persons incapable of
making testaments, on account of their criminal conduct,
are, in the first place, all traitors and felons, from the time
of conviction ; for then their goods and chattels are no longer
at their disposal, but forfeited to the King. Neither can a

felo de se make a will of goods and chattels, for they are

forfeited by the act and manner of his death; but he may
make a devise of his lands for they are not subjected to any
forfeiture. Outlaws also, though it be but for debt, are in
capable of making a will, so long as the outlawry subsists,
for their goods and chattels are forfeited during that time.
As for persons guilty of other crimes, short of felony, who
are by the civil law precluded from making testaments (as
usurers, libelers, and others of a worse stamp), by the com

mon law their testaments may be good." 111

Thus stood the law in Blackstone's day, and with the ex

ception of some notable reforms in criminal procedure, it
was not until 1868 that public executions for felony were

abolished by statute,112 which was followed two years later

by an act which ended "the barbarous system of escheat and
forfeiture which reduce to beggary the families of men of
substance who had strayed from the paths of virtue." 113

This act abolished attainder, corruption of blood, forfeiture
and escheat for treason, felony and felo de se. The existence
of these penalties constituted the only ground for holding
persons convicted of crime to be without the power of tes
tamentary disposition, and with their removal such testa

mentary incapacity ceased.

111 Bl. Comm. II, Chase's 3rd ed., II, 598.
112 31 & 32 Vict. c. 24.
113 33 & 34 Vict. c. 23.
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The history of mental capacity properly begins with the
ecclesiastical law, under which all persons were regarded
as having testamentary capacity, unless disqualified by
some specific rule of law.114 According to one of the early
writers,115 those laboring under a disability were: (1) those
disabled because subject to a superior authority, such as a

son, monk or slave; (2) those disabled on account of some
defect in their senses, resulting in deafness, dumbness or

blindness; (3) those disabled because of a criminal act;
(4) those disabled on account of doubt as to their exact

legal status; (5) and those disabled because of some mental
defect. Holdsworth 116 declares that this classification of

persons suffering from disability had no practical applica
tion even in the day of Lynwood and merely goes to prove
that the writer was a "learned Romanist who knew his
authorities." Swinburn 117 tells us that neither a lunatic
nor an idiot could make a will, and it seems clear that there
were at least three cases, i.e., in the case of the villein, the
married woman and the infant, in which the rules of the
ecclesiastical courts were different from those of the courts
of the common law,118 although, as previously pointed out,
in some respects the rules of the common law were finally
triumphant.119
Such was the law until the enactment of the original Stat

ute of Wills,120 which provided, without qualification, that
"all and every person * * * shall have full and free
liberty, power and authority to give, will, dispose and de
vise" by last will or testament in writing. This provision
apparently omitted those who, under the ecclesiastical law,
would have been regarded as incompetent under some spe
cial rule of law. By way of amendment in 1542, the "Bill

114 Supra, n. 49, 424.
115 Lynwood, 173, sub voc. Propriarum uxorum ; 167 sub voc. Condere

Testamentum.
116 Hist. Eng. Law, III, 424, 425.
117 On Testaments, Pt. II, �� 3, 4.
118 Supra, n. 26, 425.
118 Supra, pp. .

120 Supra, n. 79.
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Concerning the Explanation of Wills" 121 was enacted, and
it provided "that wills or testaments made of any manors,
lands, tenements, or other hereditaments, by any woman

covert, or person within the age of twenty-one years, idiot,
or by any person de non sane memory, shall not be taken to
be good or effectual in law."
In Blackstone,122 who wrote long after the original Stat

ute of Wills, we find the classification of those under a dis
ability, as described by the ecclesiastics and as found in the
statute, woven in to the very warp and woof of the common

law. He says: "I proceed now, secondly, to inquire who
may, and who may not, make a testament ; or what persons
are absolutely obliged by law to die intestate. And this law
is entirely prohibitory; for regularly, every person hath
full power and liberty to make a will that is not under some
special prohibition by law or custom; which prohibitions
are principally upon three accounts: for want of sufficient
discretion ; for want of liberty and free will ; and on account
of their criminal conduct."
Under the first group, he places the infant, mental de

fectives, and those persons born deaf, dumb and blind;
under the second, he places married women, and under the

third, those guilty of a felony.123 This classification shows

clearly the influence of the ecclesiastical classification of

disabilities, as described by Lynwood and Swinburn, and it
substantially represents the state of the law in England
to-day as to who may, and who may not, make a will.
Under the ecclesiastical law, under the common law,

under the Wills Act of 1540,124 and under the statement of

Blackstone, persons regarded as mentally defective were in

competent to make a will. To be capable of making a will,
the testator must have been possessed of a sound and dis

posing mind and memory, he must have been capable of
making his will with an understanding of the nature of the
business in which he was engaged, a recollection of the prop-

121 Supra, n. 80.
123 Bl. Comm., Chase's 3d ed., II, 596.
123 Ibid. 597, 598, 599.
124 Supra, n. 79.
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erty he meant to dispose of, of the persons who were the

objects of his bounty, and the manner in which it was to be

distributed between them.125 Although this was usually
the test given, the authorities have not always been in agree

ment as to what constituted a fair test of mental capacity.
The situation has been well summed up in the case of Slaugh
ter v. Heath,126 in which Lumpkin, J., said: "Various at

tempts have been made to establish some arbitrary test of

testamentary capacity ; but they have each had to be aban
doned or modified as new combinations of facts arose in
later cases. At an early date the English courts entertained
the view that it was not required that one should be mentally
perfectly sound in order to make a will, and that a delusion
not of a kind to affect the will would not render it invalid.
Dew v. Clark, 5 Russ. 163 [1826]. Then they seemed to
incline to a narrower view. Waring v. Waring, 6 Moore, P.
C. 341, 12 Jur. 947 ; Smith v. Tebbit, 16 L. T. R. 841. Then

they returned to their original position that testamentary
capacity was not the same thing as perfect sanity. Banks
v. Goodfellow, 39 L. J. Q. B. 237, 22 L. T. 813, L. R. 5 Q. B.
549 ; Smee v. Smee, L. R. 5, P. D. 84, 49, L. J. P. 8 ; Goods
of Bailey, 31 L. J. P. 178, 4 L. T. 477 ; Murfett v. Smith, 57
L. T. 498. The American courts have generally held that
perfect mental soundness did not furnish the test, but that
there may be partial insanity, disconnected from and not af
fecting the making of the will, which would not render it
invalid."
Assuming that the testator had mental capacity, his will

might still be declared invalid because of fraud or undue
influence. The attitude of the early English courts toward
fraud was expressed in Lord Holt's remark : "Shall we in
dict one man for making a fool of another?" 127 Further
evidence of the same view is found in the statement of Pol
lock and Maitland: "Our law�though quite willing to ad
mit in vague phrase that no one should be suffered to gain
anything by fraud�was inclined to hold that a man had

126 Sloan v. Maxwell, 3 N. J. Eq. 563 (1831).
125 127 Ga. 747, 748, 57 S. E. 69, 70 (1907).
127 Reg. v. Jones, 2 Ld. Raym. 1013, 92 Eng. Rep. 174 (1704).
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himself to thank if he is misled by deceit: 'It is his
folly'." 128 The original Statute of Wills (1540) 129 made no

mention of the subject, but nevertheless legal ideas concern

ing fraud were rapidly taking shape,130 for soon we find that
the courts have evolved three distinct types of fraud: (1)
Fraud in the execution,131 or fraud which induces the testa
tor to execute an instrument the nature and contents of
which he is ignorant ; this type of fraud is sometimes called
fraud going to the factum,132 (2) Fraud in the induce
ment,133 or fraud consisting of some form of deceit not re
lated to the contents of the instrument, which induces the
testator to execute a will which he would not otherwise have
executed; (3) Fraud in the effect,134 or fraud not growing
out of fraud in the execution or inducement, but which pro
duces an injury to the testator or to some third person.
Concerning fraud in the execution, one writer,135 has said:
"Fraud in the factum developed as a defence to deeds in the
fourteenth and fifteenth centuries in cases where the con

tents of such deeds were read falsely to illiterate grantors.
Thus, where a deed in fee was read to an illiterate as a deed
in tail, it was held the grantor could show these facts under

128 Hist. Eng. Law, 2d ed., II, 536.
129 Supra, n. 79.
180 See case in Y. B. 30 Edw. Ill, f. 31.
131 Doe ex dem. Small v. Allen, 8 T. R. 147, 101 Eng. Rep. 1314

(1799).
132 As to the origin of the term "fraud in the factum," see Zacharias

v. Collis, 3 Phillim, 176, 161 Eng. Rep. 1292 (1820).
133 Supra, n. 62, � 184. As an example of fraud in the inducement,

we have the early case of Kennell v. Abbot, 4 Ves. Jr. 802, 31 Eng.
Rep. 416 (1799), in which the beneficiary of a will induced the tes
tatrix to enter into the marriage relation and to execute her will in
his favor, by representing that he was unmarried. The court held
the gift invalid on the ground that it was the direct result of the
fraudulent statement. This case was followed in principle by the case

of Wilkinson v. Joughin, L. R. 2 Eq. 319 (1866). In the recent
American case of Estate of Carson, 184 Cal. 437, 194 P. 5, 17 A. L. R.
239 (1920), both of these earlier cases are reviewed and approved as

representing the law of to-day.
134 See article by Ralph W. Gifford, 20 Col. Law. Rev. 862 (1920).
135 Ibid.
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the plea of non est factum,136 and in 1582, through the de
cision in Thoroughgood's Case137 this doctrine of the Year
Books became the established modern law." In the case of
fraud in the inducement, the validity of a deed or instru
ment was not affected as far as the law went, the remedy,
if any, being in equity, which held that the party charged
with the fraud should be regarded as constructive trustee
of the property secured by fraud.138 Fraud in the effect
includes those transactions in which there is no deception,
but an unjust result to the testator or to some third party
ensues, as in the case of an heir who promises his ancestor
that if he will allow his real estate to descend to him, he will
later convey it to a beneficiary to be designated by the an
cestor, and then fails to carry out his promise.139
The term "undue influence," which is usually used in con

junction with the term "fraud," probably found its way into
the English law of wills through an expansion of the Roman
idea of duress. 140 Under that law, the use of duress to com
pel a testator to execute a will constituted a ground for
either a civil or criminal action.141 Swinburn 142 who wrote
about 1590, declares that under the law of the civilians as
administered by the ecclesiastical courts, a will obtained
through the exercise of duress, was invalid, and the same
author recognifies the invalidity of a will procured through
importunity.143 A few years later, in the case of Hacker v
Newborn,1" the idea found official expression, Chief Justice
Roll, declaring: "If a Man make his Will in his Sickness,by the over-importuning of his Wife, to the end that he maybe quiet, this shall be said to be a Will made by constraint
and shall not be a good Will." "This idea," says Professor

186 Ibid, at p. 863, n. 6.
137 Supra, n. 134, p. 865.
""Supra, n. 161, at p. 864.
139Sellack v. Harris, 5 Vin. Abr. 521 (1708).140 Supra, n. 134, at p. 865.
141 Jus. Code VI, tit. xxxiv. 1.
143 On Testaments, Pt. VII S 2
143 Ibid. � 4.
144 Style, 427, 82 Eng. Rep. 834 (1654).
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Gifford,145 "of an importunity which the testator is unable
to withstand seems to have been the entering wedge of the
doctrine of undue influence into our law of wills." 146

A will may also be invalidated because of mistakes made
in its execution. The character of mistakes which may oc

cur have been variously classified, but perhaps Gardner's
classification of mistakes as external and internal is most

helpful.147 An external mistake is one which grows out of
some fact extrinsic to the will itself. External mistakes are

of two kinds : (1) They may relate to the identity of the in
strument executed as a will, as where two sisters ordered
the preparation of two separate wills, one for each, and
then, by mistake, each signed the will intended for the

other,148 or (2) they may relate to some collateral fact or
incident, as where a will is executed on the erroneous as

sumption, that a certain person who would have been a lega
tee, is dead.149 A mistake of the first type will usually ren

der the will invalid ; but a mistake of the second type does
not ordinarily affect its validity.150
Internal mistakes relate to the contents of the will, and

most of the case of this character can be classified under
either one of two heads : (1) Those cases in which the testa

tor is in ignorance as to the contents of the will in question,
or as to some particular provision; and (2) Those cases in

which the testator has full knowledge of the contents of the

will, but fails to understand the legal effect of its various

provisions. The general rule is that where the contents are

not known, the will or such provisions as were unknown, are
invalid, but that where there is a mere mistake as to the

legal effect, the contents being known, the validity of the

145 Supra, n. 135, at p. 865.
146 There has been some tendency to confuse the terms "fraud" and

"undue influence," but the terms may be clearly distinguished. Back
of fraud is the idea of deception, back of undue influence is the idea
of coercion. Ginter v. Ginter, 79 Kan. 721, 101 P. 634 (1909) ; Win-

grove v. Wingrove, L. R. 11 P. D. 81 (1885).
147 Gardner on Wills, 2d ed., �� 56; 57.
148 In re Meyer's Estate, P. 353 (1908).
118 Gifford v. Dver, 2 R. I. 99, 57 Am. Dec. 708 (1852).
150 Supra, n. 147.
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instrument remains unaffected.151

Assuming the existence of a mistake, either external or

internal, resulting in the insertion or omission of some pro

vision without the testator's knowledge, or, if with knowl

edge, without an understanding as to the legal effect of such

provision, a more important problem is this : How far will

the courts go in correcting such mistake ? The rules govern

ing the construction of wills in case of mistake are still far

from settled. Equity has always refused to reform a will

because of a mistake, although it has not hesitated to do so

in the case of a deed or a contract. Several reasons have
been assigned for this attitude. An action to reform a writ
ten instrument such as a will is in effect an action for spe
cific performance, and the testator, being a voluntary donor,
there is a lack of consideration to support the action.152 In

deed, in its early history the court of equity doubted whether
it should entertain jurisdiction even in cases of voluntary
deeds, although it does so now. The fact that certain for
malities were required for the making of a will is given as

another reason why equity will not accept extrinsic evi
dence to change a will. More important than this, however,
is the fact that originally the courts of probate had exclu
sive jurisdiction over wills, the refusal or acceptance of the
will of the testator in whole or in part, hence such finding is
binding even on a court of equity.153
But even the courts of probate were reluctant to reform

wills and would only seldom correct a mistake. Such a mis
take as signing the will of another a court of probate would
correct by holding that the will was not that of the testator
and refusing to admit it to probate. However, a greater
difficulty arose when the mistake was only in part. Courts
of probate, as a general rule, refused to insert words omitted
through a mistake on the part of the testator or of the
scrivener. Under the original Statute of Wills,154 the only
formality required for the making of a will being that it

*lbid.
'Supra, Rood on Wills 2d ed., � 166; Claek on Equity, � 351.
8 Supra, Rood on Wills, 2d ed., � 167.
4 Supra, n. 79.
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should be in writing, the courts have held as early as 1587 155

that they would not insert in the will that which was not
written. This rule was subsequently followed by the courts,
but after the passage of the Statute of Frauds 156 and the
Wills Act 157 which made the will a still more formal in
strument, admission of parol and extrinsic evidence to prove
that something was omitted from the will through a mis
take became almost impossible.
But in cases where through mistake words have been in

serted in the will by the scrivener and without the knowl
edge of the testator, the courts have been more willing to
correct the mistake by striking out of the will the words
thus inserted. But they have done so only if it appeared
from the contents of the will that the inserted words were

surplusage and not intended as part of the will. Thus, in
In re Goods of Duane,158 a residuary clause on a regular
printed form of a will was held to have been included with
out the intention of the testator and therefore the will was
admitted to probate without the clause. In his case, how

ever, the will when executed was not read by the testator
himself nor did the scrivener read or explain the same to
him. In Guardhouse v. Blackburn 159 decided under the
Wills Act of 1837 160 the court held that "the fact that the
will has been duly read over to a capable testator on the
occasion of its execution, or that its contents have been

brought to his notice in any other way, should, when coupled
with his execution thereof, be held conclusive evidence that
he approved as well as knew the contents thereof" and re

fused to strike out the words "therein and" which the
scrivener admitted were inserted by him by mistake. And
this decision was later approved in the case of Harter v.

Harter.161 But this extreme view was questioned by Lord

156 Anonymous, Godb. 131, p. 149, 78 Eng. Rep. 80 (1587).
156 Supra, n. 35.
M7 Supra, n. 46.
158 2 Sw. & Tr. 590, 164 Eng. Rep. 1127 (1862).
159 L. R. 1 P. & D. 109 (1866).
160 Supra, n. 46.
181 L. R. 3 P. & D. 11 (1873).
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Cairns in the case of Fulton v. Andrew,162 when he said that

he "deprecated" the establishment of any hard and fast rule

governing such a situation. Nevertheless, the rule as thus

qualified still prevails.
As pointed out under the history of testaments, wills are

either oral (nuncupative) or written. The history of the

nuncupative testament has been traced, but perhaps at this
point a word should be said concerning several other types
of wills.
The holographic will is one written entirely in the testa

tor's own handwriting.163 In the absence of specific legis
lation, it is not recognized as a distinct type of will, as it
must satisfy all formalities in execution, even though in the
testator's handwriting. In England, an holographic will of
realty was valid under the original Statute of Wills,164 and
until the enactment of the Statute of Frauds ; an holographic
will of personalty remained good until the Wills Act of Vic
toria in 1837.165 Under the French law, the holographic will
has been regarded as a distinct type, being expressly recog
nized by section 970 of the Code Napoleon, which provided:
"An holographic testament shall not be valid, unless it be
written entirely, dated and signed by the testator with his
own hand; it is subjected to no other form."
Most wills are absolute in their provisions, but the will

may be made conditional upon the happening of some event,
in which case the will is regarded as void unless the event

happens.166 Such an instrument is called a conditional will,
the contingent character of which must appear upon the
face of the will, because of the statutory requirements as to
form, particularly, the requirement of writing.167 The im
portant problem in connection with this type of will is to
determine whether the testator intended to make the validi
ty of his will depend upon the condition, or whether he

12 L. R. 7 H. L. 448 (1875) .

3 Supra, n. 62, � 363.
1 Supra, n. 79.

'"Supra, n. 46.
"Woerner, The American Law of Administration, I, � 36.
" Supra, n. 62, � 77.
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merely stated the facts which induced him to execute the
will in question. Then, too, where there is a true condition,
a subsidiary problem arises as to whether the condition
affects the whole or only a part of the will.168 The general
tendency of the courts has been to treat the will as absolute
and not conditional unless it clearly appears that the testa
tor's intent was otherwise.169
Under the early English cases of Earl of Darlington v.

Pultney 170 and Hobson v. Blackburn,171 it was apparently
held that a joint or mutual will was invalid.172 In the lat-

188 Supra, n. 166.
180 Goods of Dobson, L. R. 1 P. & D. 88 (1866) ; but compare Par

sons v. Lanoe 1 Ves. Sr. 189, 27 Eng. Rep. 358 (1748). ffl ffl
170 1 Cowp. 260, 98 Eng. Rep. 1075 (1775).
171 1 Add. 274, 162 Eng. Rep. 96 (1822).

Concerning this situation, Professor Joseph H. Drake, in an ar

ticle, The Public Policy of Contracts to Will Future Acquired Prop
erty, 7 Mich. Law Rev. 318, 320 (1909), declares: "In the early
English cases there seems to be a wavering of opinion on the part of
the courts as to whether joint wills, either for mutual benefit of the
parties or for a third party, could be considered as wills at all;
with, of course, varying decisions as to what force such instruments

should have, if they were denied validity as wills. The mental con

fusion of the courts in the earlier cases seems to depend on the fact

that they put testament and contract in opposition to each other,
and either explicitly argue or subconsciously feel that the two cannot

exist together. A will is a unilateral juristic act, a contract is essen

tially bilateral. The essence of a will is its revocability at the desire

or whim of the maker, a contract is irrevocable by one of the parties.
The legality of a will depends upon its form; of a contract, upon the

consideration. Then, further, while an instrument fulfilling all the

characteristics of a will might be made jointly, the joint operation of

the wills of the two parties incorporated in the document would be

conditioned on the very great improbability, amounting to a practical
impossibility of the deaths of the two parties happening at the same

instant. It is this feeling of the legal incompatability of a will and a

contract that seems to be back of the statements of the courts in

Darlington v. Pultney, to the effect that 'here can not be a joint will,'
and in Hobson v. Blackburn, that 'an instrument of this nature

[a mutual or conjoint will] is unknown to the testamentary law of

this country.' The subsequent cases that follow these as precedents
simply repeat their reasoning on the intrinsic antagonism of the two

concepts."
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ter case,173 Sir John Nicholl declared: "I have no hesitation

whatever in rejecting the allegation propounding the mu

tual, or conjoint, will, as that of the party deceased in this

cause, on the principle that an instrument of this nature is

unknown to the testamentary law of this country; or, in

other words, that it is unknown, as a will, to the law of this

country." This statement was later cited by Williams on

Executors 174 as authority for the statement that there could

be no joint or mutual will, a statement based on the assump

tion that a joint or mutual will could not be revoked except
by the joint action of both parties, and, indeed, the matter

of revocability still remains the most difficult problem in

connection with this type of will. But a more recent

writer 175 tells us that as applied to the particular facts in

the cases of Earl of Darlington v. Pultney and Hobson v.

Blackburn, the statements of the respective courts concern

ing the validity of joint and mutual wills were mere obiter

dicta. Speaking of these cases, Professor Page says : "In

Earl of Darlington v. Pultney, 1 Cowp. 260, the question
was whether a power to two persons to limit an estate by
deed could be executed by the will of the survivor. The
court held that such a power could not so be executed, as

the act was to be performed jointly, and it was not possible
for a will to be joint in the sense that it took effect as to the
wishes of each testator only at his death. Hobson v. Black
burn decided nothing more than that a mutual will might
be revoked by either of the testators as to his own estate by
a later will. The type of will known as the mutual or re

ciprocal will was held valid." 176

The power to make a joint or mutual will is intimately
connected with the subject of contracts to make wills.
Under the early English law, there was some doubt as to

validity of such contracts, but all doubt was finally resolved
in favor of their validity.177 In the American case of Duvale

173 Supra, n. 171.
174 3d ed., p. 9.
175 Supra, n. 62, � 86.
176 See Stone v. Hoskins, P. 194 (1905).
177 Dufour v. Pereiria, 1 Dick. 419, 21 Eng. Rep. 332 (1769) ; Jones
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v. Duvale,178 the court said : "Whatever may be thought of
the policy which permits a person to irrevocably direct the
disposition of his property after his death without putting
his intentions in the shape required by the Statute of Wills,
it cannot be questioned that instances of glaringly fraudu
lent conduct in obtaining services or property by induce
ment of such unfulfilled promises have led to a series of
decisions in England and in this country, in which courts
have taken hold and remedied such instances of fraud by
seizing the property of the promisor and devoting it to the
relief of the defrauded party."
As regards the estates or interests which may be the sub

ject of a will, the rules of the common law control. The
power of testamentary disposition, being granted by stat
ute, the will is not subject to the same restrictions imposed
by the feudal common law upon other types of convey
ances.179 Thus, land could be conveyed by will without the
usual formality of livery of seisin that was required in the
case of a grant before livery of seisin was abolished by
statute.180 Under the original Statute of Wills (1540),181
the power to dispose of all lands which were held in socage
and two-thirds of the land held in knights service, was

granted. It was thought that the terms of the statute were

broad enough to make possible the disposition of a fee tail
estate,182 but the matter was set at rest by "The Bill for
the Explanation of the Statute of Wills" (1542-1543),183
which applied only to estates in fee simple, and made two-
thirds of all land held by knights service and all lands held
by socage tenure, deviseable by will or testament. These
statutes were followed by the Statute of Military Tenures

v. Martin, 3 Anstr. 882, 145 Eng. Rep. 1070 (1795) ; Walpole v. Or-

ford, 3 Ves. Jr. 402, 30 Eng. Rep. 1076 (1797) .

178 54 N. J. Eq. 581, 589, 35 A. 750, 753 (1896) .

178Mullany v. Mullany, 4 N. J. Eq. 16 (1839), which held that a

man cannot create, by will, such an estate as by the rules of the
common law he could not, in his lifetime, create by deed.

180 8 & 9 Vict. c. 106 (1844-1845).
181 Supra, n. 79.
18S Supra, n. 62, � 17.
183 Supra, n. 103.



HISTORY OF WILLS AND TESTAMENTS 225

in 1660,184 which abolished all feudal tenures, except in cer

tain localities, and thus made practically all lands devise

able. Thereafter, the general rule was said to be that the

power of testamentary disposition extended to "all interests

in real or personal property, corporeal or incorporeal,
which, if not disposed of, would devolve to the heirs or per
sonal representatives of the testator." 185 Under this rule,
a right of action for wrongful death, which right vests in
the estate of the decedent after death,186 and the interest of
a joint tenant, which becomes absolute in the survivor a

moment before a will speaks, do not pass.187 On the other

hand, contingent and executory interests in real and per
sonal property,188 the right of property without posses

sion,189 a bare naked possession,190 or legal title, 191 an equit
able interest,192 a trust estate,183 crops and chattels real,194
and choses in action,195 may be devised or bequeathed, as the
case may be.

In the absence of a prohibitory statute, it has always been
the rule that after-acquired personal property would pass by
will if an intention to include the same appeared from the
language used in the will,198 because of the common law rule
that a will becomes operative from the death of the testator

184 Supra, n. 104.
186 Supra, n. 152, � 78.
186 Sturges v. Sturges, 126 Ky. 80, 102 S. W. 884, 12 L. R. A. (N. S.)

1014 (1907).
187 Swinburn on Testaments, * 189 ; Bassler v. Rewodlinski, 130

Wis. 26, 109 N. W. 1032, 7 L. R. A. (N. S.) 701 (1906).
188 Jones v. Roe, 3 T. R. 88, 100 Eng. Rep. (1789).
180 At one time in England, it was thought that an owner of land

out of possession, could not make a valid devise of the same, Good-
right v. Forrester, 8 East 564, 103 Eng. Rep. (1807) , but all doubt
as to the matter was removed by the Wills Act of 1837, 1 Vict. c.

26. � 3.
190Asher v. Whitlock, L. R. 1 Q. B. 1 (1865).
181 Atwood v. Weems, 99 U. S. 193 (1878) .

"'Ibid.
198 Wills v. Cooper, 25 N. J. L. 137 (1855).
194 Supra, n. 187, pp. **185, 189, 196, 204.
196 Hayes v. Hayes, 45 N. J. Eq. 461, 17 A. 634 (1889).
196 Supra, n. 152, � 87.
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and not from the date of execution. But the rule as to after-
acquired realty was different. The common law regarded
a will as something in the nature of a conveyance, and under
the well established rule in England, a person could not dis
pose of real property by will, in which, at the time of the
execution of the will he did not own a legal or equitable in
terest.197 It was also essential that such interest should re

main in the testator at the time of his death. This attitude
is explained by the fact that any other rule would have made
the conveyance of future acquired property possible, with
out complying with the requirement of livery of seisin, an
element necessary to the validity of a common law convey
ance.198 This somewhat questionable rule of the common

law was changed by the Wills Act of Victoria (1837),199
which extended the testamentary power so as to include
both real and personal property, though, as pointed out, the
latter need not have been included.
Under the original Statutes of Wills,200 estates pur autre

vie were not deviseable, not being estates of inheritance, to
which the statutes were confined. Under the common law,
an estate pur autre vie which was not limited to a man and

his heirs, would, at the death of the owner, have belonged
to the first person who took possession. Such a person was

known as "the general occupant," and he might hold the

property during the life of the cestui que vie. Section 12

of the Statute of Frauds,201 as explained by An act to Amend
the Statute of Frauds (1741),202 provided that an estate pur

197 Jarm. on Wills, I, p. 156.
198 Supra, n. 153, � 88.
199 Supra, n. 46, � 24. In Pistol v. Piccardson, 3 Doug. 361, 99

Eng. Rep. 696 (1784), Lord Mansfield recognized the rule, but said
that originally it should have been decided the other way. The rule

applied to lands deviseable in certain localities by special custom

even before the original Statute of Wills (1540), and did not arise,
as generally supposed, out of the wording of that statute. Bunker v.

Coke, 11 Mod. 121, 88 Eng. Rep. 940 (1708) ; Harwood v. Goodright,
1 Cowp. 87, 98 Eng. Rep. 981 (1774) ; supra, n. 153, � 88, n. 27.

200 Supra, n.'s 79, 80.
201 Supra, n. 35.
202 14 Geo. II, Cap. 20.



HISTORY OF WILLS AND TESTAMENTS 227

autre vie, not limited to the owner or his heirs, was subject
to disposition by will. If the owner died intestate, then it
was to go to his administrator as personalty. Where the

estate was expressly limited to the owner and his heirs,
then the heir, technically known as the "special occupant,"
was to hold the estate, the same to be regarded as assets by
descent in his hands.203 Under the Wills Act of 1837,20* the
above described enactments were repealed, and the testa

mentary power was extended to estates pur autre vie, re
gardless of whether there was a special occupant, or any
other tenure, and whether the same shall be a corporal or
an incorporeal hereditament.
The consideration of who may make a will and what may

be disposed of by will raises the allied question of who may
take by will. The general common law rule was that a de
vise or bequest could be made to any person, natural or ar
tificial, "unless forbidden by express statute, opposed to

good morals, or contrary to public policy." 205 Thus, many
persons incapable of making wills, such as infants, married
women, corporations and persons lacking testamentary ca

pacity, could, nevertheless, take by devise or bequest. So
also was the rule as to persons regarded as civilly dead,
whether civil death was due to entrance into religious work
for life, or to conviction of a felony.206 Under the early
common law, before the abolition of attainders,207 convic
tion of a felony operated to work a forfeiture of the con

vict's goods, and destroyed his inheritable blood so that he
could not take by intestate succession. But as to whether
the right to take by devise or bequest was entirely destroyed
by civil death, there remains some doubt, Rood 208 being of
the opinion that it was not, as the convict's estate re

mained vested in him until divested in a direct proceeding
for that purpose by the State.209

203 Jarm. on Wills, I, 173-178
204 Supra, n. 46.
'""Supra, n. 153, � 192.
206 Avery v. Everett, 110 N. Y. 317, 18 N. E. 148, 6 Am. St. Eep.
368, 1 L. R. A. 264 (1888).
207 33 & 34 Vict. c. 23 (1870).
208 Supra, n. 153, � 194.
209 Ibid.
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Under the law in England, before (a. d. 1540) devises and
bequests to corporations were valid, and this power, as to
personalty, has continued unabated.210 But as early as (a.
d. 1215), the amount of land devised to the ecclesiastical
authorities had become so great that Parliament deemed it
advisable to disable corporations from holding lands with
out a license from the King. This object was accomplished
by a series of enactments known as the Mortmain (dead
hand) Statutes.211 The Statute of Wills 212 "expressly ex

cepted out of its enabling clause devises to bodies politic and
corporate ; and accordingly, a devise to a corporation, either
aggregate or sole, for its own benefit, or as trustee, was

void; and the lands so devised descended to the heir, either
beneficially or charged with the trust, as the case might
be." 213 Where the corporation acted as a trustee, the result
attained was probably due to the Statute of Charitable
Uses 214 under which equity would compel the heir, to hold
land devised to charitable or religious corporations, in trust
for the purpose intended. The Victoria Statute of Wills,215
repealed the original Statute of Wills,216 and the Mortmain
Statutes having been modified to some extent corporations
were restored to the status which they occupied at common
law. Since that time, in England, corporations have had

capacity to take land by devise, though, as against the
King, a license is still required by reason of the dissability
arising from the Mortmain Statutes.217
During the feudal period of English history, when the na

tional defense was dependent on feudal tenures, it was re

garded as against public policy to allow aliens to acquire
lands by devise. Such devises, however, were not void, but

210Burbank v. Whitney, 24 Pick. (Mass.) 146, 35 Am. Dec. 312

(1837).
211 Perhaps the earliest of these statutes is to be found in Mag.

Cart. 9 Hen. III. c. 36 (1225).
""Supra, n. 79.
212 Supra, n. 153, � 197.
214 43 Eliz. e. 4 (1601).
215 Supra, n. 46.
*" Supra, n. 79.
217 Supra, n. 211.
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merely voidable by the State in a direct proceeding.218 The
reason for the rule having passed with the abolition of the
feudal system, it is now provided by statute that aliens may
acquire and hold lands either by purchase or descent.219
Personal property, not being subject to the rules of feudal
tenure, could always be taken by an alien.220
The next great step in the statutory development came

with the passage of the Statute of Frauds (1676),221 section
5 of which provided that "all devises and bequests of any
lands and tenements, deviseable either by force of the stat
ute of wills, or by force of the custom of Kent, or the cus
tom of any borough, or any other particular custom, shall
be in writing, and signed by the party so devising the same,
or by some other person in his presence and by his express
direction, and shall be attested and subscribed in the pres
ence of the said devisor by three or four credible witnesses,
or else they shall be utterly void and of none effect."
This section of the statute represents a step in advance

in the development of formal requisites in the execution of
a will. Before the Wills Act of 1540,222 freehold interests
in land were not deviseable, hence no rules as to the for
mality of a will existed. The statute above mentioned gave
the power to devise by a will or testament "in writing," no
other formality being required.223 The statute applied'onlyto lands not deviseable at common law, hence lands devise
able by local custom could still be devised orally.224 The
Statute of Frauds,225 by reason of the force of section 5,added the additional requirements of signature by the
testator, or by some other person in his presence, and by

218 Fairfax's Devisee v. Hunter's Lessee, 7 Cranch (11 U S ) 603(1813) ; Kielsmark's Will, 188 la. 1378, 177 N. W. 690, 11 L. E A156 (1920).
' '

210 Supra, n. 163, � 213.
220 Craig v. Leslie, 3 Wheat. (16 U. S.) 563 (1818)221 Supra, n. 35.
222 Supra, n. 79.
228 Supra, n. 79 � 2.
224 Supra, n. 62, � 231.
225 Supra, n. 35.
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his express direction, and attestation and subscription by
three or four credible witnesses.
The requirement of writing, first prescribed in the origi

nal Wills Statute,226 and continued in the Statute of
Frauds 227 and in the Victorian Wills Act,228 raises the ques
tion as to whether a writing which is not actually present
at the time of the execution of the will may be regarded as

a part of said will. The general rule is that it is permissible
to execute a will on loose sheets of paper, but that all these
sheets must be present at the moment of execution, the only
exception being in the case of incorporation by reference.229
The history of the curious doctrine of incorporation by ref
erence has been traced by Judge Clark, in the case of
Baker's Appeal,230 in which he declared : "In Habergam v.

Vincent, 2 Vesey, Jr. 223 [1792], which was a case decided
under the Statute of Frauds, Wilson, J., sitting with Lord
Chancellor LOUGHBOROUGH, says: 'I believe it is true,
and I have found no case to the contrary, that if a testator
in his will refer expressly to any paper already written, and
has so described it that there can be no doubt of the identity,
and the will is executed in the presence of three witnesses,
that paper, whether executed or not, makes part of the will;
and such reference is the same as if he had incorporated it,
because words of relation have a stronger operation than

any other.' This case was followed by In re Countess of
Durham, 3 Curteis, 366, and in many other cases, both in
the civil and ecclesiastical courts of England, and it cannot
be doubted that such was the rule in the authentication
and probate of wills, under the Statute of Frauds.
"By the statutes of 7 Will. IV., and 1 Vict. c. 26, however,

all previous provisions as to execution and attestation of
wills were repealed, and it was thereby enacted that no will
should be valid, unless in writing and executed as therein
provided, and one of the requisites was that it should be

220 Supra, n. 79.
227 Supra, n. 35.
228 Supra, n. 46.
""Supra, n. 153, � 249.
230 107 Pa. St. 381, 389, 390, 52 Am. Rep. 478 (1884).
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signed, at the foot or end thereof by the testator, or by some

other person in his presence and by his direction. In Willis

v. Lowe, 5 Notes of Cases 428, and in Smee v. Bryer, 6

Moore's P. C. C. 404, however, it was held that the signa
ture must be so affixed at the end of the will, as to leave no

blank space for the interpolation between the end of the
will and the signature. This was found to produce such ex

tensive injustice, that by the statute, 15 and 16 Vict. c. 24,
the legislature interfered to alter the law so established, but
in this amendatory statute it is expressly provided, that no
signature shall be operative, to give effect to any disposition
or direction which is underneath or which follows it, nor to
any disposition or direction, inserted after the signature
shall be made. Upon these provisions of the statute law
of England, the case of Allen v. Maddock, 11 Moore's Privy
C. C. 426, was decided ; in that case, after an extensive refer
ence to all the English authorities, and a full discussion of
the subject, it was held that an unattested paper, which
would have been incorporated in an attested will or codicil,
incorporated, if the will or codicil is executed according to
the requirements of the Wills Act, 1 Vict. c. 26. That where
there is a reference in a duly executed testamentary instru
ment to another testamentary instrument, imperfectly exe

cuted, but by such terms as to make it executed according
to the Statute of Frauds, is now in the same manner capable
of identification, it is necessarily a subject for the admission
of parol evidence as to its identity, and such parol evidence
is not excluded by 1 Vict. c. 26. The judgment in Allen v.

Maddock, was delivered by Lord KINGSDOWN, who says :

'It was not contended in this case, nor so far as we are

aware, has it been contended in any case, since the Wills Act
of 1837 (1 Vict.) that no reference, however distinct, is
now sufficient to incorporate another testamentary paper in
the paper duly executed as a will or codicil ; but the question
has always been, what reference in the valid paper is suf
ficient to let in evidence to identify the invalid.' The doc
trine declared in Allen v. Maddock, has not, we believe, in
any respect, been modified, changed, or doubted. It is fol
lowed in many subsequent cases, and is frequently referred



232 GEORGETOWN LAW JOURNAL

to as containing a clear and elaborate exposition of the law
on the subject : In re Almosnino, 29 L. J. P. 46 ; In re Ebene-
zer White, 30 L. J. P. 55 ; In re Birt, 24 L. T. R. 142."
Before the original Wills Act,231 there was no require

ment as to signature in the execution of a testament,
whether oral or written,232 and obviously, there was none in
the case of a will, as wills at that time were invalid under
the common law.233 The first Wills Act 234 gave the power
to dispose of property by "last will and testament in writ

ing." Under this statute writing was the only formality
required, the matter of signature receiving no attention.
The obvious possibility of fraud resulted in the Statute of
Frauds 235 providing that all wills should be signed by the

testator, "or by some other person in his presence and by
his express directions." The same statute placed certain re

strictions as to formality, on the execution of oral testa

ments,236 but left the written testament unrestricted, hence,
after the Statute of Frauds, a signature was not necessary
to the validity of a written testament.237 A question having
arisen as to the proper position of the signature on the

will,238 theWills Act of 1837 239 provided that all wills should
"be signed at the foot or end thereof by the testator, or by
some other person in his presence and by his direction." The
same act swept away the distinctions between wills and tes

taments as to formality in execution and prescribed that

they should thereafter be the same, hence, with the excep
tion of the nuncupative testament, the signature of the tes

tator became a requisite to the validity of written testa
ments.
Section 5 of the Statute of Frauds,240 in providing that all

281 Supra, n. 79.
232 Supra, n. 187, Pt. I, � 12.
233 Supra, n. 62, � 231.
234 Supra, n. 79.
235 Supra, n. 35.
238 Supra, n. 233.
287 In re Taylor, 1 Hagg, 641, 162 Eng. Rep. 104 (1829).
238 Lemayne v. Stanley, 3 Lev. 1, 83 Eng. Rep. 545 (1681).
238 Supra, n. 46.
240 Supra, n. 35.
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wills should "be signed by the party so devising the same,"
made no provision as to what place in the body of the will

the signature should be affixed. In 1681, just four years
after the statute went into effect, in the case of Lemayne v.

Stanley,2*1 the question arose as to whether a signature
should be at the top, bottom or margin of the will, there be

ing no specification in the statute on this point. In that case

one Stanley wrote his own will beginning, "In the name of

God, Amen, I, John Stanley, make this my last will and tes

tament." He did not subscribe his name to the will, and
the question before the court was whether this was a suf

ficient "signing" within the terms of the English statute.

The Court of Common Pleas sustained the will, saying:
"Being written by himself, and his name in the will, it is a

sufficient signing within the statute, which does not appoint
where the will shall be signed, in the top, bottom, or mar
gin, and therefore a signing in any part is sufficient." The
rule thus established, though much criticised, remained the
law until the enactment of the Act of Victoria in 1837,242
which provided that a will must be signed "at the foot or
end thereof." The intention of the legislature, doubtless,
was "to do away with the necessity of inquiring into the
actual intention of testator in writing his name in the body
of the will, and to avoid inquiry as to whether the instru
ment in question is intended as a preliminary draft or as a

final and complete instrument." 243 This produced so much
confusion, litigation and injustice that an amendatory act
was passed in 1852,244 which declared that the testator's
signature might "be at or after, or following, or under or
beside, or opposite to the end of the will," so long as it ap
peared from the face of the will that the testator intended
to give effect by his signature to the writing signed as his
will.
Thus far we have considered the formal requirements of

writing and signing by the testator. The next requirement

Supra, n. 238.

Supra, n. 46.
Supra, n. 62, � 276.

Supra, n. 53.
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is that of attestation, a matter not referred to in the origi
nal Wills Act.245 The fifth section of the Statute of
Frauds 246 also prescribed that the will should be "attested
and subscribed in the presence of the said devisor by three
or four credible witnesses," but the statute gave no defini
tion as what constitute "in the presence of the said devisor."
In the leading case of Shires v. Glascock,2" decided about
eleven years after the enactment of the statute, this question
was raised. It appeared that "Sir George Shires, being sick
in bed, made his will, and signed it in the presence of three
witnesses;' but, he being very ill, the witnesses withdrew
into a gallery, seven yards distant, between which and the
chamber, where the testator lay, there was a lobby, with
glass doors, and the glass broken in some places. Here the
witnesses subscribed the will. It was proved that the tes
tator, from the bed where he lay, might have seen the table
in the gallery, on which the witnesses subscribed, through
the lobby and the broken glass window. Per Curiam : 'The
statute required attesting in his presence, to prevent obtrud
ing another will in the place of the true one; it is enough
that the testator might see; it is not necessary that he
should actually see them signing; for at that rate, if a man

should but turn his back, or look off, it would vitiate the will.
Here, the signing was in view of the testator. He might
have seen it, and that was enough.'
"This, now, is the case, and the judgment of the court

upon it. But in pronouncing the decision, it is added : 'So
if the testator, being sick, should be in bed and the curtain
drawn.' Let it be remembered that this last point was

not before the court; that it was a bald obiter dictum.

"Well, the next case that came up is Davy v. Smith (3
Salk. 395), in which the question was, whether the wit
nesses to a will had pursued the statute of frauds in sub
scribing their names; and it was resolved that where the
testator lay in a bed in one room, and the witnesses went
through a small passage into another room, and there set

246 Supra, n. 79.
246 Supra, n. 35.
247 2 Salk. 688, 91 Eng. Rep. 584 (1687).
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their names, at a table in the middle of the room, and op

posite to the door, and both that and the door of the room

where the testator lay were open, so that he might see them
subscribe their names, if he would, though there was no

positive proof that he did see them subscribe, yet that was
a sufficient attestation, within the meaning of the statue,
because the testator might have seen them subscribe. And

therefore, per Curiam: 'If the witnesses subscribe their

names in the same room where the testator lies, though
the curtains of the bed be drawn close, it is a good sub

scribing within the statute.' * * *

"This illustration in Shires v. Glascock, adopted as law
in Davy v. Smith, is the foundation of all that class of cases
which hold that, where the testator had the capacity to

witness the attestation, by making some little effort, it was
a sufficient compliance with the statute." 248

The attestation required by the fifth section of the Stat
ute of Frauds 249 was to be "by three or four credible wit
nesses." It will be observed that this provision applied
only to the manner of execution, and not to the method of

proving a will. Soon the judges disagreed as to the effect

upon a will where some of the witnesses were also ben
eficiaries, and this matter came up for decision in the case

of Helliard v. Jenning's.250 The will in that case was sub
scribed by two others and the devisee as witnesses, which
gave the required number as far as subscription went, and
left the proof of the will to the two witnesses who were

not beneficiaries. The counsel for the devisee contended
that since the required number of witnesses had signed and
that the statute made no specification as to how many were

necessary to prove a will, that there had been a compli
ance with the statute, but the court overruled the conten
tion and held the entire will invalid, which was the only
course open as there was but a single devisee.251 In the
meantime, in cases where the subscribing witnesses were

248 Reed v. Roberts, 26 Ga. 294 (1858) ; see also Casson v. Dade,
1 Brown C. C. 99, 28 Eng. Rep. 1010 (1781).

248 Supra, n. 35.
260 1 Ld. Raym. 505, 91 Eng. Rep. 1237 (1699).
261 Supra, n. 62, � 294.
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also beneficiaries, a practice had grown up under which
such a beneficiary released all interest under the will so

as to become competent to prove the will. This practice was
condemned in 1746 by the decision in the case of Holdfast
d. Anstey v. Dowsing,252 in which the testator charged his
real and personal estate with a legacy of ten pounds to
each of the subscribing witnesses and his wife, plus twenty
pounds to his wife per annum, the court holding, as in
Helliard v. Jenning's,253 that the entire will was void. "This
determination, however, alarmed many purchasers and cred
itors, and threatened to shake most of the titles in the king
dom, that depended on devises by will. For, if the will
was attested by a servant to whom wages were due, by
the apothecary or attorney whose very attendance made
them creditors, or by the minister of the parish who had
any demand for tithes or ecclesiastical dues (and these are

the persons most likely to be present in the testator's last
illness), and if in such case the testator had charged his
real estate with the payment of his debts, the whole will,
and every disposition therein, so far as related to real prop
erty, were held to be utterly void. This occasioned the
statute 25 Geo. II., ch. 6, which restored both the compe
tency and the credit of such legatees, by declaring void all
legacies, given to witnesses, and thereby removing all pos
sibility of their interest affecting their testimony. The
same statute likewise established the competency of cred
itors, by directing the testimony of all such creditors to be

admitted, but leaving their credit (like that of all other wit
nesses) to be considered, on a view of all the circumstances,
by the court and jury before whom such will shall be con

tested. And in a much later case the testimony of three
witnesses who were creditors, was held to be sufficiently
credible, though the land was charged with the payment of
debts; and the reasons given on the former determination
was said to be sufficient." 254

362 2 Str. 1253, 93 Eng. Rep. 1164 (1746) .

263 Supra, n. 250.
251 Bl. Comm., Chase's 3d ed., II, 502.
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The Victorian Wills Act in 1837 255 repealed the statute

of 25 Geo. II. Cap. 6, and then re-enacted and extended some

of its provisions. It declared as invalid devises or bequests
to the husband or wife of an attesting witness as well as

to the witness; it provided that the incompetency of such

a witness should not render the will invalid, if it could be

otherwise proved; it admitted any creditor, or the wife or

husband of any such creditor, to prove the execution of the

will as an attesting witness, where their debt was charged
upon the property covered by the will ; and, finally, it pro
vided that the executor of a will should be competent to
prove its execution.256
The Statute of Frauds 257 did not expressly provide that

the testator should sign his will in the presence of the wit

nesses, nor did it mention the subject, of acknowledgment,
but the question as to whether an acknowledgment by the
testator of his signature to the witnesses was equivalent
to a signing, soon arose. After a period of some hesitation,
the English courts finally decided that an acknowledgment
of the signature to the witnesses satisfied the statute.258
It should be remembered, however, that the English statute
of Charles II allowed an alternative to the signature of the
testator in the presence of the witnesses, viz., the writing
of the testator's signature by some other person in his pres
ence, and by his express direction. The statute did not

recognize an acknowledgment of the signature as the equiv
alent of making the signature in the presence of the wit
nesses. But this equivalence was established in England
by construction, out of a desire, no doubt, to recognize the
established custom supported by the convenience and com

mon sense of having a signature to a document attested by
witnesses after the making of the signature, followed by
an exhibition of the same to the witnesses and a declaration
by the testator that the signature was his.259 The law

255 Supra, n. 46.
'"Supra, n. 254, n. 8.
2" Supra, n. 35.
268 Ellis v. Smith, 1 Ves. Jr. 11, 30 Eng. Rep. 205 (1754) ; Jarm. on

Wills, R. & T. ed., I, � 1.
258 In re Sage's Will, 90 N. J. Eq. 207, 107 A. 151 (1919).
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remained in this state in England until the Statute of Wills
of 1837,260 at which time the "propriety of allowing the
exhibition of the signature and contemporaneous acknowl
edgment of it as the equivalent of signing was expressly
recognized," 261 section 9 of that statute providing that
"such signature shall be made or acknowledged by the tes
tator."
The sixth section of the Statute of Frauds 262 provided

that "no devise of lands, tenements or hereditaments, nor
any clause thereof, shall at any time after the said four and
twentieth day of June be revocable, otherwise than by some

other will or codicil in writing, or other writing declaring
the same, or by burning, cancelling, tearing or obliterating
the same by the testator himself, or in his presence and by
his directions and consent." The story of the development
that led to this enactment properly begins with the history
of the ecclesiastical courts, which early announced the prin
ciple that "a will was always and under all circumstances
revocable," 263 even in the face of an express statement in
the will that it should be irrevocable, which explains why
the characteristic of revocability is regarded as one of the
inherent elements of a will, intent being the other.264 "Re

vocation," says Page, "is recalling, annulling, avoiding or

860 Supra, n. 46.
261 Supra, n. 259.
262 Supra, n. 35.
263 Supra, n. 26, 423.
201 See Tompkin's & Reppy's Cases on Wills, Descent and Distribu

tion, Probate and Administration, Ch. II, � 2; but compare the state

ment of Maine, Ancient Law, c. 6, p. 168 : "I suppose there is nobody
who, starting from the popular or even the legal conception of a

will, would not imagine that certain qualities are necessarily attached
to it. He would say, for example, that a will necessarily takes effect
at death only,�that it is secret, not known as a matter of course to

persons taking interests under its provisions, that it is revocable, i. e.

always capable of being superceded by a new act of testation. Yet
I shall be able to show there was a time when none of these charac

teristics belonged to a will. The testaments from which our wills
are directly descended at first took effect immediately on their execu

tion; they were not secret: they were not revocable. Few legal
agencies are, in fact, the fruit of more complex historical agencies
than that by which a man's written intentions control the posthumous
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invalidating an instrument which, but for such revocation,
would have been the last will and testament of the party
by whom it was executed." Originally, the term "revoca

tion" was used to indicate some act manifested upon the

face of the will, the making of a subsequent will or testa
ment not being regarded as a strict revocation.265 Swin-

burn 266 classified the methods of revoking a will as fol

lows: (1) By a later will; (2) By revocation or cancella
tion of the will; (3) By alteration of the testator's estate;
(4) By preventing the testator from making another will.
He classified the various modes of revoking a testament as
follows: (1) By ademption; (2) By lapse due to death of

legatee.267 Doubtless this classification was influenced by
the Roman law, but it probably represents the trend of the

development of the law of revocation in the ecclesiastical
courts. As thus developed, according to Page,268 acts which
resulted in revocation, were of two general types: (1) Acts
done by the testator with an intent to revoke, such inten
tion being manifested by an act apparent upon the face of
the will or by a later will or codicil; and (2) Acts operating
as a revocation without regard to intent. �

Such was the general state of the law, when the first
Wills Act 269 was enacted. This Act made no reference to
the subject of revocation, so that the common law courts
were left free to evolve a system of rules applicable to
wills of land, which, doubtless, were more or less influenced
by the rules as to testaments developed by the ecclesiastical
courts.270 In the development of these rules the courts op
erated on the theory that it was the intent of the testator

disposition of his goods. Testaments very slowly and gradually gath
ered around them the qualities I have mentioned; and they did this
from causes and under pressure of events which may be called casual,
or which at any rate have no interest for us at present, except so

far as they have affected the history of law."

'"Supra, n. 62, � 239; supra, n. 213, Pt. VII, � 14.
268 On Testaments, Pt. VII, �� 14, 15, 17, 20, 21.
287 Ibid, �� 20, 21.
288 On Wills, 2d ed., � 400.
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270 Supra, n. 268.
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and not the form of act which was the determining factor in
each question of revocation.271 From time to time the dan
ger of having no statutory regulation of the subject of re
vocation was pointed out, but without result until the dan
ger was emphasized in the famous case of Cole v. Mor-
daunt.212 The year following this decision saw the enact
ment of the Statute of Frauds,273 section 6 of which is set
out above. That provision remained the law on the sub
ject until 1837, when Parliament enacted "that no will or
codicil, or any part thereof, shall be revoked otherwise than
as aforesaid, or by another will or codicil executed in man

ner hereinbefore required, or by some writing declaring
an intention to revoke the same, and executed in the man

ner in which a will is hereinbefore required to be executed,
or by the burning, tearing, or otherwise destroying the
same by the testator, or by some person in his presence and
by his direction, with the intention of revoking the
same." 274 Section 18 of the same act provided "that every
will made by a man or woman shall be revoked by his or

her marriage (except a will made in the exercise of a power
of appointment. * * *).275
These enactments clearly recognize two general types of

revocation; namely, by act of the parties, which includes,
revocation by subsequent will, codicil or other instrument,
revocation by some physical act such as burning, tearing,
cancelling, obliterating, or destroying, and dependent rela
tive revocation; and revocation by operation of law, which
includes, alteration of estate, marriage of a man or woman,
birth of a child and divorce.276
Of these methods of revocation, perhaps something ad

ditional should be said about dependent relative revocation.
One of the earliest and most celebrated cases on this sub-

271 Ibid.
272 Supra, n. 34.
273 Supra, n. 35. This statute recognized forms of revocation which

would have been insufficient in the execution of a will. Earl of

Ilchester, Ex parte, 7 Ves. Jr. 348, 32 Eng. Rep. 142 (1803).
274 Supra, n. 46, � 20.
278 Supra, n. 46, � 18.
278 Supra, n. 152, � 320.
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ject was the case of Onions v. Tyrer277 decided in 1717,
but the term "dependent relative revocation" did not be

come current in the cases or in the texts on wills until after

1788, at which time Powell on Devises 278 declared : "This

principle, that the effect of the obliteration, cancelling, etc.,
depends upon the mind with which it is done, having been

pursued in all its consequences, has introduced another dis

tinction not yet taken notice of ; namely, that of dependent
relative revocations,279 in which the act of cancelling, etc.,
being done with reference to another act meant to be an

effectual disposition, will be a revocation or not, according
as the relative act is efficacious or not." This statement
was followed shortly after by the cases of Campbell v.
French 280 and Tupper v. Tupper.281
Concerning the cases which have usually been grouped

under the title of dependent relative revocation, Professor
Joseph H. Warren, has said: "Under this title the text
writers have grouped and considered a number of cases

more or less closely related. For instance: the testator

destroys his will intending to make a new one, but does

not, or the new document is invalid when executed; he
tears up a revoking will under the impression that he there
by revives his first testament; he crosses out a portion of
his will and interlines new matter, which, being unsigned
and unwitnessed, is of course of no effect; he makes a new

will inconsistent with the old, which contains, or does not

contain, a revoking clause, and the new will fails from de
fective execution or from inability of the devisee to take.
In some of the books there is also included the case of a
second revoking will being set aside because the ground
upon which the testator proceeded and which appeared in
the will itself has turned out to be false. By other writers
this has been separately treated.

277 2 Vern. 741, 23 Eng. Rep. 1085.
2,8 P. 637.
278 Perhaps the term, "conditionally operative revocations," would

have been better.
280 3 Ves. Jr. 321, 30 Eng. Rep. 1033 (1797).
281 1 K. & J. 665, 69 Eng. Rep. 627 (1855).
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"It is believed that this classification is loose and mis
leading, that the term 'dependent relative revocation,' while
not entirely devoid of inherent sense, tends toward the treat
ment of different subjects under a single principle, and
should be abandoned for more specific and discriminating
nomenclature. Revocations ordinarily dealt with there
under are, properly either conditional revocations or revo

cations made under a mistake. These two distinct classes
may each in turn be considered from the point of view of

(a) revocation by act to the document; (b) revocation in

writing." 282

By the common law, an absolute conveyance of lands
which were specifically devised, made after the execution of
the will, operated as a revocation of the devise,283 for, in
such a case, the devisee does not die seised, and his aliena
tion after making the devise was conclusive evidence of a

change of intention with regard to such testamentary dis

position.284 This rule of the common law was so inflexible
that if a testator subsequently aliened lands previously
devised, and afterwards acquired a new freehold estate in
the same lands, the newly acquired estate would not pass
under the devise.285 Under the Statute of Frauds 286 which

provided for revocation by later will or codicil or by some

physical act, "any former law or usage to the contrary not

withstanding," there was room for doubt as to the effect
of an alienation of land after a devise, but the courts adopted
the view that the old law remained in force.287 To meet
the situation growing out of the two rules stated above,
the Wills Act of Victoria 288 enacted "that no conveyance
made or done subsequently to the execution of a will of
or relating to any real or personal estate therein comprised,

282 See article, Dependent Relative Revocation, 3 Harv. Law Rev.

336, 339 (1920).
283 Y. B. 44 Ed. Ill, 33 PI.
281 Jarm. on Wills, I, 147; Kent's Comm., IV, 529, 530.
285 Dister v. Dister, 3 Lev. 108, 83 Eng. Rep. 601 (1683) ; Goodtitle

ex dem. Halford v. Otway, 2 H. Bl. 516, 126 Eng. Rep. 679 (1795).
288 Supra, n. 35.
287 Supra, n. 285.
288 Supra, n. 46.
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except an act by which such will shall be revoked as afore

said, shall prevent the operation of the will with respect
to such estate or interest in such real or personal estate as

the testator shall have power to dispose of by will at the
time of his death," 289 and "that every will shall be con

strued, with reference to the real estate and personal es

tate comprised in it, to speak and take effect as if it had

been executed immediately before the death of the testator,
unless a contrary intention shall appear by the will." 290

Under both the common and ecclesiastical law, certain

changes in the domestic relations of a testator operated to

revoke a prior will.291 Just what changes would bring about

this result has never been exactly determined. Neverthe

less, it was definitely established as early as 1589 by Forse

& Hembling's Case 292 that marriage of a woman resulted

in the revocation of a will made before such marriage. The

theory back of this rule was that it required the same ca

pacity to revoke a will as to execute one, that since a mar

ried woman did not have capacity to execute a will, she

would not have capacity to revoke, and as one writer293
declares: "As between the theory that marriage revoked
the will, and the theory that there could be an irrevocable

will, the common law courts preferred the theory that mar
riage operated as a revocation."
Marriage alone, without the birth of a child, did not

operate to revoke the will of a man under either the com

mon or ecclesiastical law.294 Although there was some doubt
as to the rule,295 it was definitely recognized in the case of

Christopher v. Christopher 298 in 1771 that a will made prior
to marriage by a man was revoked, if such marriage was

followed by birth of a child or children. And it was later
decided that the rule applied even if the birth of the child

589 Supra, n. 46, � 23.
290 Supra, n. 46, � 24.
291 Supra, n. 62, � 473.
292 4 Coke, 60b, 76 Eng. Rep. 1022.
293 Supra, n. 62, � 481.
291 Supra, n. 152, � 375.

""Overbury v. Overbury, Shower, 242, 89 Eng. Rep. 915 (1682).
298 Dickens, 445, 21 Eng. Rep. 343.
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took place after the death of the testator.297 The theory
back of this rule was said to be that since, under the rules
of succession to property, the wife was not regarded as

her husband's heir, she would not be benefited by a revoca

tion of his will. For a time it seemed that the courts might
decide that marriage of a man, followed by birth of issue,
only raised a presumption of revocation, but in the case of
Marston v. Roe d. Fox 298 it was definitely settled that the
marriage and birth of issue operated as a revocation as a

matter of law.
Under the Wills Act of Victoria, it was provided "that

every will made by a man or woman shall be revoked by his
or her marriage (except a will made in exercise of a power
of appointment, when real and personal estate thereby ap
pointed would not in default of such appointment pass to his
or her heir, customary heir, executor, or administrator, or
the person entitled as his or her next of kin, under the
Statute of Distributions).299 It was further provided "that
no will shall be revoked by any presumption of an intention
on the ground of an alteration in circumstances." 300 These

provisions, the Married Women's Property Acts allowing
women to hold their property separately, and statutes

changing the law of descent so as to make the wife the
heir of the husband, have entirely swept away the founda
tions upon which have been built the doctrines of revoca
tion by marriage of a woman, or by marriage of a man

followed by birth of issue.301
The effect of the Statute of Frauds 302 upon the oral or

nuncupative will has been considered under the history of
the law of testaments,303 as was also the Act for the Amend
ment of the Law, and the Better Advancement of Justice,

287 Doe d. Lancashire v. Lancashire, 5 Term 49, 101 Eng. Rep. 28

(1792).
298 8 Ad. & El. 14, 112 Eng. Rep. 742 (1838).
299 Supra, n. 46, � 18.
300 Supra, n. 46, � 19.
301 Supra, n. 152, �� 373, 374, 378; supra, n. 62, �� 484, 485.
302 Supra, n. 38.
303 See ante, p. � et seq.
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passed in 1705,304 and prescribing the rule of competency
as to witnesses of nuncupative wills. These acts were fol
lowed by the Statute of Fraudulent Devises in 1691,305 which
prohibited devises designed to hinder, delay and defraud
creditors of their debts, and by the Registration of Wills
Act in 1708,306 which declared every will not registered
after a certain date should be adjudged as fraudulent and
void against any subsequent purchaser or mortgagee for
valuable consideration.
The next development came with the Thelluson Act,

passed in 1800.307 This was an act to restrain all trusts
and directions in deeds or wills, whereby the profits or pro
duce of real or personal property should be accumulated,
and the beneficial enjoyment thereof postponed "for any
longer term than the life or lives of any such grantor or
grantors, settler or settlers, or the term of twenty-one years
from the death of any such grantor, settler, devisor, or tes
tator, or during the minority or respective minorities of any
person or persons who shall be living, or in ventre sa mere

at the time of the death of such grantor, devisor or tes
tator."
Then came the Wills Act of 1837,308 which repealed all

the foregoing enactments affecting the law of wills and
testaments, and provided as follows: (1) That it should
be lawful for every person to devise, bequeath or dispose
of by will all descendible real or personal estate which he
owned, either at law or in equity, at the time of his death,
even though he was not so entitled at the date of the ex
ecution of the will, and that the power so given should be
held to include all real estate in the nature of customary
freehold or tenant right, estate pur autre vie, all contingent,
executory or other future interests in real or personal prop
erty, and all rights of entry for conditions broken, and other
rights of entry; 3<"> (2) That if the testator failed to dispose

304 4 Anne. c. 16.
^

~

306 3 & 4 Wm. & Mary. c. 14.
306 7 Anne. e. 20.
307 40 Geo. III. c. 98.
308 Supra, n. 46.
308 Ibid. � 3.
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by will of an estate pur autre vie, the same should be charge
able in the hands of the heir if it came to him by reason

of special occupancy, as assets by descent ; and in case there
was no special occupant, regardless of the tenure, it was
to go to the executor or administrator of the party that had
the estate by virtue of the grant; and if the estate came

to the executor or administrator by reason of a special oc
cupancy or by reason of the act itself, it was to be assets
in his hands to be applied and distributed in the same man

ner as the personal estate of the testator or intestate : 310

(3) That the age of testamentary capacity for all persons,
male or female, and for both wills and testaments, should
be twenty-one years; 311 (4) That no married woman could
make a valid will, except such as she might have made be
fore the Act;312 (5) That the formalities in execution as

to both wills and testaments, as to the requirements of writ>
ing, signature of the testator, position of the signature,
acknowledgment of signature, and attestation, should be
the same for both will and testament; 313 (6) That no ap

pointment in a will should be valid unless executed in the
manner required by section 9; 314 (7) That any soldier

being in actual military service, or any marine or seaman

being at sea, may dispose of his personal estate as he might
have done before the passing of this Act ; 315 (8) That every
will executed in the manner required by section 9 should
be valid without any other publication thereof; 316 (9) That
no will should be invalidated because of the subsequent in
competence of an attesting witness who was competent at
the date of the execution of said will;317 (10) That all
legacies, devises or interests given to an attesting witness,
or to the wife or husband of an attesting witness, should be
null and void, the person so attesting to be admitted, never-

310 Ibid, � 6.
311 Ibid. � 7.
313 Ibid. � 8.
313 Ibid. � 9.
311 Ibid. � 10.
316 Ibid. � 11.
318 Ibid. � 13.
317 Ibid. � 14.
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theless to prove the validity or invalidity of the will ; 318

(11) That the above rule should not apply where the credi
tor, or the wife or husband of any creditor, who had a debt
charged in the will, was an attesting witness; 319 (12) That
an executor should be competent to prove either the execu

tion of the will, or its validity or invalidity; 320 (13) That
all wills made by either a man or woman should be revoked
by marriage, except a will made in the exercise of an ap
pointment; 321 (14) That no will should be revoked by any
presumption of an intention on the ground of an alteration
in circumstances; 322 (15) That no will or codicil should be
otherwise revoked, except by another will or codicil exe
cuted in the manner required by section 9, or by some writ
ing declaring an intention to revoke the same, as provided
by section 9, or by the burning, tearing, or otherwise de
stroying the same by the testator, or by some person in his
presence and by his direction, with the intention of revok
ing the same; 323 (16) That no obliteration, interlineation,
or other alteration made in any will after execution should
be valid, except so far the words or effect of the will before
such attestation shall not be apparent, unless such alteration
shall be executed in the manner required by section 9 ; 324

(17) That no will or codicil, or any part thereof, should be
revived except by re-execution, or by a properly executed
codicil; and that where a will or codicil should be partly
revoked, and afterwards wholly revoked, a revival should
not extend to so much as was revoked before the revocation
of the whole, unless an intention to the contrary appears ; 325

(18) That a conveyance of property, real or personal con
veyed in a will should not revoke the will; 326 (19) That
every will should be constructed, as to the real and personal

318 Ibid. � 15.
310 Ibid. � 16.
320 Ibid. � 17.
321 Ibid. � 18.
322 Ibid. � 19.
323 Ibid. � 20.
""Ibid. �21.
328 Ibid. � 22.
326 Ibid. � 23.
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property comprised in it, to speak and take effect as if
executed immediately before the death of the testator, un
less a contrary intention should appear; 327 (20) That in
terests in real estate comprised or intended to be comprised
in a will, which should fail to be void by reason of the death
in the lifetime of the testator, or because the devise was con

trary to law, or for any other reason should be included in
the residuary estate (if any) contained in the will ; 328 (21)
That a devise of the land of the testator under a general de
scription as in a particular place or under the occupation of
a particular person should include any customary, copyhold
or leasehold estate, as well as freehold estates, or any real
or personal estate to which such description shall extend
over which he has a power of appointment, unless a con

trary intention appeared by the will; 329 (22) That where
real estate should be devised without any words of limita
tion, such devise should be construed to pass the fee simple
or such estate as the testator had, unless a contrary inten
tion appeared; 330 (23) That where a devise or bequest of
real or personal property contained the words "die with

issue," or "die without bearing issue," or "have no issue,"
or any words importing a failure of issue of any person in
his lifetime, or at his death, or an indefinite failure of issue,
should be construed to mean a want or failure of issue in
the lifetime or at the death of such person, and not an in
definite failure of his issue, unless a contrary intention ap

pears;331 (24) That where any real estate should be de
vised to a trustee or executor, such devise should be con

strued to pass the fee simple or whole estate or interest
which the testator possessed, unless a contrary intention
was expressed or implied; 332 (25) That where real estate
should be devised to a trustee, with the estate to the trustee
not expressly limited, the beneficial interest of such estate
not being given to any person for life, or given to some per-

327 Ibid. � 24.
328 Ibid. � 25.
329 Ibid. � 26.
330 Ibid. � 28.
331 Ibid. � 29.
332 Ibid. � 30.



HISTORY OF WILLS AND TESTAMENTS 249

son for life, but the terms of the trust to continue beyond
the life of such person, such devise shall be construed to vest
in such trustee the fee simple or entire estate which the tes

tator had power to dispose of by will ; 333 (26) That there
should be no lapse in case of a devise of an estate tail to a

person who dies in the lifetime of the testator leaving issue
who could inherit, provided such issue should be living at
the death of the testator; 334 (27) That there should be no

lapse of a devise or legacy to a person who dies during the
life of the testator, leaving issue, if such issue be living at
the time of the death of the testator.335
Section 22 of the Wills Act of 1837 336 provided that "no

will or codicil, or any part thereof, which shall be in any
manner revoked, shall be revived otherwise than by the re-

execution thereof, or by a codicil executed in manner here
inbefore required and showing an intention to revive the
same." This provision suggests two problems not so far
considered, namely, the problems of republication and re

vival.
Under the ecclesiastical law testaments could be repub

lished orally and without any regard to form.337 Subject to
a single exception, the rule remained the same after the
Statute of Frauds.338 The exception arose out of section 22
of that statute, which provided that "no will in writing con

cerning any goods or chattels, or personal estate, shall be
repealed, nor shall any clause, devise or bequest therein, be
altered or changed by any words, or by word of mouth only,
except the same be in the life of the testator committed to
writing, and after the writing thereof read unto the testa
tor, and allowed by him, and proved to be so done by three
witnesses at least." Under the terms of this section, an oral
republication of a testament revoked by an express pro
vision in a later testament, was invalid and of no effect.

Ibid. � 31.
Ibid. � 32.
Ibid. � 33.

Supra, n. 46.
Long v. Aldred, 3 Add. See. 48, 162 Eng. Rep. 399 (1825).
Supra, n. 62, � 506.
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The Wills Act of Henry VIII 339 made no provision on the
subject of republication, hence an oral republication was

effective, but as the statute required the formality of writ
ing, an oral republication could work no change in the terms
of a written will. Page 340 in speaking of this situation,
said : "The dangers of informal execution of a will of land
and of parol revocation, and parol republication, became so

marked that Parliament finally required a written instru
ment signed by testator, and attested and subscribed by-
three witnesses. Under this statute, a republication of a

will of land which had been revoked required the same for
mality as the original execution of the instrument." And
so the law remained until 1837, when section 22 of the Act
of Victoria,341 set out above, declared that republication
could be accomplished only by re-execution of the revoked

will, or by a codicil executed according to the requirements
of section 9 of the same act.
The next problem presented by section 22 of the Act of

Victoria is that of revival. This problem usually grows
out of a situation in which the testator first executes a valid
will, followed later by a second will which contains a clause

expressly revoking all other wills, which second will is sub

sequently revoked, the original will being undestroyed, thus
raising the question as to whether the revocation of the
second will operates to revive the first. This question has
been much discussed in England and America. It seems

that the ecclesiastical and common law courts were at va
riance as to the proper solution of the problem.342 Under
the ecclesiastical law, the legal presumption was neither ad
verse to, nor in favor of the revival of a former undestroyed
will, where a later will, with an express revocation clause,
was revoked.343 The matter was to be determined entirely
by the intention of the testator, according to the facts and
circumstances of the case. Under the common law, it was
held that a will, being ambulatory, did not become operative

839 Supra, n. 79.
840 On Wills, 2d ed., � 506.
341 Supra, n. 46.
342 Supra, n, 62, �� 443, 444.
343 Supra, n. 62, � 443.
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until the death of the testator, hence if he revoked the second

will containing an express revocation clause, neither the

will nor the revocatory clause became effective, and hence

the original will remained unrevoked.344 The discrepancy
between the views of the ecclesiastical and common law
courts was in the reasoning and not in the result, but this
discrepancy remained until the enactment of the Wills Act
of Victoria,345 section 22 of which provided that a will could
not be revived except by a re-execution of the original will
or by the execution of a codicil in the manner prescribed
by section 9 of the same Act. Since the enactment of this

statute, the courts have uniformly held "that after the exe

cution of a subsequent will which contained an express re

vocation, or which by reason of inconsistent provisions
amounted to an implied revocation, of a former will, such
former will would not be revived by the cancellation or de
struction of the later one." 346 To' effect a revocation it
must appear that the subsequent will contained a revocatory
clause, or provisions inconsistent with the prior will.
The provisions of the Wills Act of Victoria 347 have been

thus noted somewhat in detail, because it repealed all pre
vious wills acts, and consolidated and restated the law of
wills as it then existed, and for the further reason that
many of the American statutes of wills have been patterned
after the provisions found in this statute. Aside from the
Wills Act Amendment of 1852,348 which, as previously
stated, provided that the signature of the testator might be
"after, beside, or opposite the end of the will;" the Wills
(Soldiers and Sailors) Act of 1918,349 which is chiefly im
portant as authorizing the disposition of land by nuncupa
tive will; and the Law of Property Act of 1922,350 section 5

344 Supra, n. 62, � 444.
3,3 Supra, n. 46.
316 Pickens v. Davis, 134 Mass. 252, 253, 45 Am. Rep. 322, 323

(1883).
347 Supra, n. 46.
348 15 & 16 Vict. c. 24.
'"Supra, n. 54.
"� 12 & 13 Geo. V. c. 16.
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of which declared that a will expressed to be made in con

templation of marriage should, notwithstanding section 18
of the Wills Act of 1837,351 should not be revoked by the
solemnization of the marriage contemplated, the Wills Act
of Victoria stands to-day as law in England.

Supra, n. 46.
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CONTRACTS IN THE LOCAL COURTS OF MEDIEVAL ENG

LAND�by Robert L. Henry, J.D., D.C.L., Longmans, Green &

Co., New York, 1926, vi, 250 pages.

This little work is probably the most important contribu
tion to the history of English contract law which has ap

peared since the publication in 1914 of Barbour's studies

of the law of contracts in early English equity. The several

chapters cover the results of research presented by the

author as a thesis upon which he was awarded his doctor's

degree at Oxford. The period covered ranges from the

Anglo-Saxon days down to the adaptation of trespass on

the case to the enforcement of contract obligations at the

beginning of the sixteenth century. The medieval customs

of the local courts are treated under the following heads:

Pleading; Wager of Law and Witness Proof ; Inquest Proof;
Parol Recognizance in Court ; Tally, Documentary Acknowl
edgment Made out of Court ; Covenants of Warranty, Pledge
Contract and Surety Promise; Bargain with God's Penny
or Earnest.
Dr. Henry's book is not controversial; indeed the treat

ment might be of more value had the writer chosen to have
marshalled the weight of his evidence against certain ac

cepted theories of other investigators. Rather he seeks to

carry his points by the assumption of conclusions that seem
fortified by the evidence he presents without indulging in
the effort of mentioning the inferences drawn from the same

data by other scholars. Among the important points infer-
entially advanced is that the action of debt, notwithstanding
its real nature, was essentially a contract action based upon
the debtor's undertaking or promise to pay. This assump
tion may be true as to the evidence required to substantiate
the plaintiff's claim, but so far as the concept of the right
and the nature of the remedy, the converse may be easily
established. In the early centuries of English law, even

down to the end of the period covered by Dr. Henry's study,
the courts considered the law almost exclusively from the

253
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point of view of remedies ; so that the test of the predication
of a right in the king's courts turned upon the existence
of an appropriate remedy. The development of the con

cept of substantive contract rights through the different
stages from the simple promise supported by the wed
through the surety promise down to the adoption of assump
sit, may be well traced by the data presented. Upon the
important question of the origin of the doctrine of consid

eration, the evidence is so marshalled that upon reading it
alone, one is led to the conclusion that the doctrine was

the only one consistent with the preceding law and directly
traceable to the quid pro quo requirement in debt.
It seems, therefore, a pity that the author did not include

as a supplementary chapter his article on Consideration in
Contracts published in the Yale Law Journal in 1917 (Vol.
XXVI, pages 664-698), in which he sets forth and defends
his theory of the origin of consideration in parol contracts.
If this chapter could be added and his two articles on the

Anglo-Saxon Law of Contracts published in the Michigan
Law Journal in the same year (Vol. XV, pages 554, 639)
inserted by way of preface, the book would be of far more
value. However, as a painstaking digest of the early law

upon the topics it covers, the author has done a com

mendable piece of work in a field not heretofore covered by
anyone else. That the method of treatment does not frankly
focus itself upon the unsolved problems in the history of

the law of contract renders the work done the less scholarly,
but leaves the reader with the impression that the author
has narrowly missed an opportunity of producing a book
that would command general attention and justify itself as
an outstanding historical study in the field of English Law.

C. W. Tooke.

OUTLINES OF SURETYSHIP AND GUARANTY�by Earl C.

Arnold, Callaghan and Company, Chicago, 1927, 620 pages.
This is a very modern and readable little book which

should prove of interest to the student and the practitioner.
Perhaps, no phase of law, with the exception of Real Prop
erty, elicits less response from the average student than
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that of Suretyship and Guaranty. Antiquities which appeal
to the imagination of the more experienced scholar fail to
awaken sympathy in the breast of the legal fledgling. The
author has to a great extent meet this problem by a thor

oughly modern treatment. Classical authorities are not

slighted but new subjects, such as the compensated surety,
and a fresh approach which relates the old law to modern

problems introduce the reader to the law of to-day, without
placing undue emphasis on its distinguished pedigree.
The author commences with a full discussion of the nature

of the suretyship relation distinguishing it carefully from
guaranty and indemnity and the relation of indorsers on

negotiable instruments. A number of simple diagrams
augment the exposition and aid in visualizing the different
relations. Chapters follow in rapid succession on the
requisites of the suretyship contract, the defenses which
arise in its inception, the statute of frauds, and temporary
and continuing guaranties. The development of the statute
of frauds is noteworthy, although the author's consistent
use of verbal for oral is somewhat surprising in view of
his painstaking discrimination in the use of terminology in
other portions of the work.
The succeeding chapters deal with questions which arise

after the formation of the suretyship contract. The de
fenses of the surety or guarantor by the acts of the parties
subsequent to the formation of the contract are discussed
in some detail. Then the author considers the rights of the
obligors between themselves, by way of exoneration, subro
gation, reimbursement, and contribution. It is difficult
to see any rigorous logic which compels the defenses of
the surety and the guarantor by way of extension of time
to the principal and so forth, to be discussed before the
rights of reimbursement and subrogation. It would seem
that the student might be assisted by reversing the order
in which the author treats them. The defenses of the
surety and the guarantor by the acts of the parties subse
quent to the formation of the contract are so intimatelybound up with questions of "indirect attack" and of reim
bursement and subrogation, that a plausible reason might
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be found for bringing these to the attention of the student,
before discussing those defenses. But whatever order is
ideal, the author has been sufficiently lucid, so that the
student will have no trouble grasping the principles which
are set forth.
Two more chapters on the statute of limitations and the

effect of bankruptcy complete the general discussion of the
law of Suretyship and Guaranty. Then comes what is per
haps the most interesting chapter in the book on the com

pensated surety. The author traces the rise of the cor

porate surety and shows how the law has developed. As
he ooints out this is a field where the law is still in a state
of flux. It is constantly growing and there are still many
uncharted spots, but the cases which he has cited afford
a good view of many major problems and their solutions.
Finally there is a discussion of official bonds and bonds

given in the course of judicial proceedings. Perhaps these
chapters will excite the attention of the practitioner rather
than the student. However, they should afford a great
deal of valuable information on subjects which are not

widely known.
A copious citation of authorities and a table of cases,

coupled with a comprehensive index recommend the book

again to the practising lawyer and the law professor. Some
times the reader is a little sorry that the author has not

been more analytical. Not infrequently after pointing out

divergent lines of authorities, he leaves us with an unan

swered curiosity concerning his own views. On the whole,
however, Professor Arnold has produced a very valuable
little book, and while it is not discursive, the leading au

thorities and the reasons for these decisions are carefully
set out. It contains an unusually lucid and comprehensive
survey of a great many cases, written in a fresh, clear style
that makes many of the old scare-heads of Suretyship sur

prisingly mild and pleasant fellows to know.

Charles L. B. Lowndes.



THE LAW OF EQUITY PLEADING AND PRACTICE�by Walter
C. Clephane, LL.M., Professor of Law, George Washington Uni

versity, West Publishing Company, St. Paul, 1926, 1 Vol., xiv,
605 pages.

This is one of the latest additions to the well-known
Hornbook series. Following the established plan the book
is replete with outlines and the more important statements
are picked out in bold type. There are 425 pages of text
followed by an appendix of 100 pages of forms and the

Equity Rules for the United States courts. There is an

adequate index but no table of cases.

The text sets out the substance of general equity pleading
and practice and carefully differentiates the phases in which
Federal equity procedure is peculiar. It is excellently
adapted to give a quick view of the subject. Most prac
titioners could read it with profit to remind them of details

long forgotten or not clearly kept in mind.
Like the other Hornbooks it makes no pretense at exhaust

ive treatment of the subject. "An accurate definition of
proper or formal parties will not be attempted. These
assume so many different phases that it would be useless
to attempt a statement of what recitals should be embodied
in them. The time and manner of taking appeals is en

tirely statutory, and little good could follow any attempt in
a general treatise of this character to particularize in this
regard." Still much detail can be gleaned from the foot
notes some of which contain a dozen cases to different
phases of a single point.
The flexibility of equity is remarked on. A sentence is

referred to as a "theoretical statement of the chancery rule.
There must of necessity be some elasticity in its statement
and in its application. Whether a court may disregard
its rules of procedure, or vary, or enlarge, or restrict them
in a given case, is a subject upon which the authorities are
not in harmony with a direct statement by the Supreme
Court of the United States that 'it is always in the power
of the court to suspend its own rules, or to except a par
ticular case from its operation, whenever the purposes of
justice require it.' "

257
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We are startled to be told that in Equity Rule 31 "reply"
means "replication" when we thought that form of pleading
was abolished. Again possibly not enough attention is paid
to the increasingly important interrogatories under Rule 58.
But on the whole the book can be used to excellent advan
tage for collateral study in connection with a suitable case

book.
Karl Fenning.

LAW OF RADIO�by Stephen B. Davis, McGraw-Hill Book Co., New
York, 1927, 206 pages.

Judge Davis' book on the law of radio is a splendid dis
cussion of legal problems which have arisen and which

may arise. There is very little in the way of radio legal
questions that is not touched. But it would be a tremendous
task to foresee, much less to cover, every possible case of
radio litigation.
The first chapter develops the progress of electrical com

munication and its legal field. It also describes in a general
way the principles of operation of radio broadcasting.
The second chapter goes into the right to engage in radio

communication which the author declares is a natural right.
He observes that there can be no private ownership of the

ether because it is something intangible and before one

could claim title he would have to prove existence of that
which he claims. He says, however, that all in all one who

engages in radio communication must subject himself to
the ordinary rules which govern his relationship with his
fellow-man.
Under the chapter "Federal Jurisdiction" the author

answers two very interesting questions�Is radio commerce

within the meaning of the Federal Constitution? Has the
federal government any control over intrastate radio broad
casting?
The fourth chapter deals with the federal statutes prior

to the act of 1927. It relates that the prior statutes applied
only to marine communication and that the act of 1912
was a mere registration system and contributed nothing
to the orderly conduct of broadcasting.
Chapter five gives a very clear definition of the 1927
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law. The six following chapters treat of the police power
of the state and similar inquiries as to state control ; rights
in reception and transmission; the broadcasting of copy
right matter; liability for defamation by radio; the reg
ulation of broadcasting programs ; and, international laws.
The book is concluded with an appendix of the radio law of
1927.
The work is written in a plain style and is free from an

excessive use of radio and legal terminology. However,
where technical words and phrases are used, the author fully
explains the meaning of each. The statements of law and
statements of facts are supported by the citation of cases
and references in the form of foot-notes. This book may
be read with interest and profit by the layman as well as the
lawyer. A. J. K.
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A CORRECTION
The first installment of Mr. William L. Carne's article,

A Sketch of the History of the High Court of Chancery,
which appeared in the May, 1927, issue of the Journal,
was republished in the Virginia Law Register of Novem
ber, 1927, and not, as erroneously stated in our first num
ber, in the University of Virginia Law Review.

NOTES ON RECENT CASES
ASSAULT AND BATTERY�Negligence In Cases Of Assault.
In all the vast number of cases decided by the courts a few alone

stand out from all the rest as striking exemplifications of judicial
wisdom. Others, and these are flowers of a rarer hue, point forcibly
to the fact that courts, like common mortals, are not infallible.
The case under consideration, Koons v. Rook, 295 S. W. 592 (1927),

is a decision handed down by the Commission of Appeals of Texas,
Section B. This was a civil action for assault and battery. The
defendant, Koons, had been threatened with death by parties living
in his neighborhood. On the night of the assault the plaintiffs, four
children of neighbors of the defendant, with whom he was on friendly
terms, drove up and down the highway in front of the defendant's
house, singing and shouting. They then stopped the car near the
house and the defendant fired on them with an automatic shotgun.
His defense was justification. He claimed that he acted on the
belief that the threats before mentioned were about to be carried
out, and that he was led to believe this by the actions and language
of the plaintiffs. No further statement of facts is necessary. A
complete statement of the pleadings and testimony is given in 289
S. W. 1077. On trial before a jury the defendant won a verdict.
Upon appeal to the Court of Civil Appeals, the case was reversed
and remanded because of misconduct of the jury. Writs of error
were granted and the Commission of Appeals affirmed the judgment
of the Court of Appeals, but in doing so completely and absolutelylost itself in a labyrinthine maze of judicial error.
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,The Court of Appeals concluded that the defendant's rights must
be measured by the rules applicable to a criminal case. The de
fendant pleaded self-defense. In Texas a person may, by statute,
protect property in his legal possession from attacks, even to the
extent of taking life. Hill v. State, 43 Tex. Cr. App. 583, 67 S. W.
506 (1902). Therefore, the defendant could protect his property, even
to killing the attacker.

Threats, coupled with an attempt or apparent attempt to carry
them into execution, justify a homicide. Hoover v. State, 35 Tex.
Cr. App. 342, 33 S. W. 337 (1895). The previous threats having
been made, and attacks of violence having heretofore been made on

him, the defendant was entitled to act more promptly and upon less
demonstration of hostility than he would otherwise have been. 30
C. J. 67. An actual assault was not necessary. George v. State,
145 Ala. 41, 40 So. 961 (1906) ; Fallon v. State, 5 Ga. App. 659, 63
S. E. 806 (1909). It is not incumbent on one before exercising
the right of self-defense to ascertain if the attack is wilful; it is

enough that it is violent, or reasonably appears to put him, or some

members of his family in danger of losing life, or of great bodily
harm. McKinney v. Commonwealth, 26 Ky. L. Rep. 565, 82 S. W.
263 (1904). The law of self-defense justifies an act done in honest

and reasonable belief of immediate danger, though that danger be

only apparent. The apprehension must be reasonable, and of the
reasonableness of the apprehension the jury must judge. Each

juror must place himself in the position of the defendant and de

termine from all the facts as they appeared to him at the time,
whether his apprehensions or fear of death or serious bodily harm

was reasonable. Marnoch v. State, 7 Tex. Cr. App. 269 (1879) ;
Spearman v. State, 23 Tex. Cr. App. 224, 4 S. W. 586 (1887) ; Miles
v. State, 18 Tex. Cr. App. 156 (1885). Further, in support of the
Court of Civil Appeals, the cases of March v. Walker, 48 Tex. 372

(1877); Croft v. Smith, 51 S. W. 1091 (Tex. Civ. App. 1899), and
Haverbekken v. Johnson, 228 S. W. 256 (Tex. Civ. App. 1921) hold
that the law of self-defense is the same in civil as in criminal ac
tions. In spite of all this the Commission of Appeals, Sec. B, either
through a deliberate refusal to follow precedent or through ignorance
of the precedent, insists that: "The relative rights and liabilities of
the parties in this case must be determined by the principles of law

applicable to personal injury cases to recover damages on account
of negligence." Surely the Commission of Appeals was aware of
the distinction between Trespass and Case. Certainly so eminent a

tribunal of justice knows that an assault is an attempt with unlawful
force to inflict bodily injury on another, accompanied with the ap

parent present ability to give effect to the attempt if not prevented,
and that a battery consists in an injury actually done�a successful
assault. The Commission of Appeals correctly states the essentials
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of negligence, citing Corpus Juris. But certainly it is a novel idea

that a man can negligently assault another, and that other, by his

own negligence, contribute to his assault. The Commission must

have realized that an assault is intentional and deliberate. And

for the guidance of the Commission the Supreme Court of Texas, in

the case of Biggins v. Gulf, C. & S. F. Ry. Co., 118 S. W. 125 (1909),
said that the intent to injure is the gist of an assault and battery,
so that under a complaint therefore there can be no recovery for

injury from an accidental, though negligent, act. And in Baran v.

Silverman, 34 R. I. 279, Ann. Cas. 1914B, it was held that as a civil

action (for assault and battery) is based on wilful and intentional

acts, there is no right of recovery in such action on ground of the

defendant's negligence. For further authorities on the same point,
see Paxton v. Boyer, 67 111. 132 (1873) ; Brown v. Kendall, 6 Cush.
292 (Mass. 1850) ; Razor v. Kinsey, 55 111. App. 605 (1894) ; Krall v.
Lull, 46 Wis. 403, 5 N. W. 874 (1880) ; and Degenhardt v. Heller,
93 Wis. 662, 68 N. W. 411 (1896).

J. W. R.

CONSTITUTIONAL LAW�Search and Seizure.

Two New York State troopers were proceeding along a highway
near the Canadian border when a Buick roadster occupied by two

men passed, going in the opposite direction. The officers noticed
that the rear end of the car "hung pretty low", that it seemed to

be heavily loaded, and that the license plates were from the central

part of the state. They turned and followed the car until it stopped at
a garage where one of the men alighted and went into the garage, the
driver remaining with the car. One officer followed the man into the

garage, while the other asked the driver how much liquor he had and

upon the reply, "Find out", asked for the key which was refused. Both

petitioners were armed but they had pistol permits with them. (These
facts do not appear in the report of the case because no opinion was

rendered by either court below and the Supreme Court did not deem
it necessary to state them.) The men were taken to the police station
and upon a search of the car a large quantity of liquor was found
in the rear compartment. The evidence was immediately turned over

to the federal authorities. The petitioners made a seasonable demand
for the return of the liquor and again at the trial in a federal court,
but the liquor was admitted in evidence. Gambino et al. v. United
States, decided by the United States Supreme Court, Dec. 12, 1927.
Two questions were decided in the case: (I) Was there probable

cause for the arrest to which the seizure of the evidence was inci
dental; (II) Was it proper to admit in evidence in a federal court
liquor wrongfully seized by persons other than federal officers?
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(I) Mr. Justice Brandeis, in delivering the opinion of the court,
said: "We are of opinion on the facts, which it is unnecessary to
detail, that there was not probable cause." Upon this particular
phase of the case the court confined itself to the above quotation,
but it is suggested that, in the absence from the opinion of a recital
of the facts, the statement of them above, taken from the briefs in
the case, indicates a distinction between this case and Carroll v.

United States, 267 U. S. 132 (1925) . In the latter case there were
facts antecedent to the arrest which entered into the finding that the
officers had reasonable ground to believe that the defendant was

violating the Prohibition Enforcement Act when arrested in an auto
mobile on the Detroit-Grand Rapids highway. In the instant case

the facts disclosed were confined to those stated above.

(II) The court further said: "The conclusion here reached is
not in conflict with any of the earlier decisions of this Court in
which evidence, wrongfully secured by persons other than federal

officers, has been held admissible in prosecutions for federal crimes."
The court held that, though the troopers were not, at the time of
the arrest and seizure, strictly speaking, agents of the United States

yet the wrongful arrest, search and seizure were made by them solely
on behalf of the United States. This results from the "peculiar
relations" existing between state and federal officers in New York.
When the New York enforcement act�Mullan-Gage Law�was re

pealed, Governor Smith, in a memorandum approving the action of
the legislature, declared that the state officers were to enforce the
federal law "with as much force and as much vigor as they would
enforce any state law or local ordinance", and that the repeal of the
Mullan-Gage law should make no difference in their action, except
that thereafter the peace officers must take the offender to the federal
court for prosecution. It was with this thought in mind that the

state troopers acted in this case. They acted in behalf of the federal

authorities, hence the defendants were protected by the Fourth and
Fifth amendments to the Federal Constitution. Previous cases de
cided upon this point are somewhat different from the instant case.

In the former case, the state officers were upholding a state law.
The evidence wrongfully obtained by state officers or by private
citizens was admitted in federal courts, where there was no co-opera
tion or collaboration with federal authorities (the Federal Bill of

Rights placing limitations on federal action only). Weeks v. United
States, 232 U. S. 383 (1914); Center v. United States, 267 U. S.
575 (1925) ; Burdeau v. McDowell, 256 U. S. 465 (1921).
It is submitted that the instant case has been decided upon estab

lished principles of law. The arrest, search and seizure were made
without probable cause. Had there been no co-operative action be
tween state and federal authorities and had there been a purpose
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to take it for the state, this evidence could have been used by the

United States. In Byars v. United States, 273 U. S. 28 (1927),
evidence obtained by state officers through search and seizure without

a warrant and without probable cause, but in the presence of a fed

eral officer, was held to be inadmissible in a federal court. In the

present case the state troopers acted solely on behalf of the United

States, immediately turned over the evidence to the federal authori

ties, who accepted and used it. This chain of action was sufficient

basis for the decision that the use of the evidence was in violation

of the rights of the defendants, which are protected as against fed

eral action by the Fourth and Fifth amendments to the Constitution.

The court declared that it was not necessary to inquire whether the

laws of New York actually imposed upon the trooper the duty of

aiding the federal officials in the enforcement of the National Pro

hibition Act.
J. H. W.

CONTRACTS�Impossibility of Performance of Building Contracts-

Destruction of Subject Matter.
In Albus v. Ford, 296 S. W. 981 (Texas, 1927), Ford, the plaintiff,

a builder, entered into a contract to build a house for Albus, the

defendant, and to furnish all the labor. The defendant agreed to

furnish all the materials necessary and to pay a stipulated price
when the work was completed. When the house was nearly finished,
it was totally destroyed by fire without fault of either party. During
the progress of the work the defendant made a part payment of
$200, and after the fire offered to furnish the plaintiff all materials
to rebuild on the terms of the original contract. The plaintiff refused
and entered suit to recover the balance claimed to be due him for
the work performed, less the value of the work necessary to finish
the house, and less the part payment made by the defendant. Plaintiff
secured judgment and the defendant appealed. On appeal the judg
ment was reversed denying the plaintiff any relief and allowing the
defendant to recover for the advancement made during the progress
of the work.
It is well established law that where one contracts to furnish labor

and materials and construct a chattel or build a house on land of
another, he will not be excused from performance of his contract by
the destruction of the chattel or building without his fault before the
time fixed for delivery, Butterfield v. Byron, 153 Mass. 517, 12 L. R. A.
571 (1891) ; Logan v. Consolidated Gas Co., 107 App. Div. 384, 95 N. Y.
Supp. 163 (1905) ; U. S. v. Lewis, 150 C. C. A. 282, 237 Fed. 80 (1916) ;
Milske v. Steiner Mantel Co., 103 Md. 235, 63 Atl. 471, 5 L. R. A.
(N. S.) 1105 (1906). The contractor still remains bound by his
agreement and will be liable in damages if he fails to complete the
structure. Whether the injury or destruction is due to tempest,
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fire or defective soil is immaterial. It is equally well settled that
where work is to be done under a contract on a chattel or building
which is not wholly the property of the contractor, or for which
he is not solely accountable, as where repairs are to be made on the

property of another, the agreement on both sides is upon the implied
condition that the chattel or building shall continue in existence and
its destruction without the fault of either of the parties will excuse
performance of the contract, Butterfield v. Byron, supra. Here the

parties assume the continued existence of the building upon which
the work is to be done and if this assumption ceases to be true the
obligation is discharged. Even though another similar building were

erected, the contractor would not be bound to work upon that. It
would be a different building and a variation of his contract, 3

Williston, Contracts, �� 1964-1965.

In the instant case although the plaintiff did not agree to furnish
the material, he did agree to perform all the labor necessary to

complete the work; and as the defendant agreed to furnish other
material to build the house in place of that which had been destroyed
by fire, the rules stated above denying the plaintiff any relief be
cause he did not comply with his contract were held applicable. The
loss is not chargeable to the defendant, for if the plaintiff undertook
to furnish labor and build a house or other structure for a specific
sum to be paid for when the work is completed, he can not recover

for the partial construction in case the structure is destroyed without
fault of either party. In such cases, although the structure may
have been so attached to the land as to become part of it and
thereafter the property of the owner of the land, the maxim res

perit domino is not to be given effect, Huyett v. Chicago Edison Com
pany, 167 111. 233, 47 N. E. 384 (1897) ; Milske v. Steiner Mantel

Company, supra; Fildew v. Besley, 42 Mich. 100, 3 N. W. 278 (1879) ;
Weis v. Devlin, 67 Tex. 510, 3 S. W. 726 (1887).

P. J. C.

CRIMINAL LAW�Conviction of Murder on Erroneous Theory.
The question whether a conviction for murder, obtained on an

erroneous theory, can be sustained on the conjecture that the same

verdict would have followed a trial on the correct theory, has been
decided by the New York Court of Appeals in the recent case of

People v. Moran, 246 N. Y. 100, 158 N. E. 35 (1927).
The defendant, a passenger with four other companions, was riding

in a motorcar in Brooklyn, N. Y. Officers Byrns and Daskiewicz came

up in a police department car and ordered them to stop. The driver

obeyed, though the defendant insisted that he continue. The officers

stepped out of their car, and the defendant and some of his com

panions stepped out of theirs. Defendant immediately drew his

gun and ordered the officers to "Stick them up". When officer Das-
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kiewicz made a movement as if to draw a weapon, defendant fired

two shots at him and then a third at Byrns who made a jump as

if to seize him. The defendant then fled, but surrendered a few days
later. When questioned by the district attorney he made a full

confession, and asserted with "bravado that he wished to go to the

electric chair."
The trial judge took the view that the defendant's killing of Das-

lriewicz was a felony from which the defendant was escaping when

he shot Byrns. Accordingly the defendant would be guilty of first

degree murder under the Penal Law 1044, subd. 2: "The killing of
a human being ... is murder in the first degree, when com

mitted ... by a person engaged in the commission of, or in an

attempt to commit a felony, either upon or affecting the person
killed or otherwise."
Further, the judge refused to let the jury consider the intent,

that is whether the killing was with a deliberate and premeditated
design to kill. It would seem that every homicide, not justifiable or

excusable, would occur in the commission of a felony, and that the
intent to kill would not be essential. But, such is not the case. There
are circumstances where the felony is a constituent part of the
homicide, as in the case of resisting lawful arrest. People v. Huther,
184 N. Y. 237, 77 N. E. 6 (1906). The felony which eliminates the
quality of intent in homicide, must be independent of the homicide,
such as burglary, rape, etc.
Failure of the judge to take cognizance of the susceptibility of

the facts to varying interpretations, led him erroneously to fail to
instruct the jury as to the lesser degrees of murder. This is dis
tinctly opposed to the law. "Upon the trial of an indictment, the
prisoner may be convicted of the crime charged therein, or of a

lesser degree of the same crime, or of an attempt to commit a lesser
degree of that crime." Penal Law, 610. Cf. Code Criminal Proced
ure, 444.
Not only did the judge err in refusing to instruct as to the lesser

degrees of the crime and with respect to the possibility of a delib-
oraie and premeditated design to kill, but he was substantially in
error in viewing the killing of Daskiewicz as an independent felony,�
independent from that of the killing of Byrns. The defendant drew
his revolver and commanded both, at the same time, to surrender.
Byrns did not plunge into the fight after it was begun, but was a

party to it from the beginning. It is quite apparent, therefore, that
the assault upon Daskiewicz is not an independent felony, but a
constituent part of the homicide itself. The killing of Daskiewicz
is part of the res gestae of the killing of Byrns. People v. Marendi,213 N. Y. 600, 107 N. E. 1058 (1915). People v. Marwig, 227
N. Y. 382, 125 N. E. 539 (1919).
Since it cannot be proved that the defendant was engaged in the
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commission of or an attempt to commit an independent felony when
the homicide was committed, the New York Court of Appeals properly
held that the defendant cannot be convicted on those grounds. It is

possible, however, to infer from the evidence a deliberate and pre
meditated design to kill, and therefore the Appellate Court, while

reversing the judgment of the lower court, was justified in ordering
a new trial.

S.J.B.

DECLARATORY JUDGMENTS�Effect on Foreign Land.

May a court of equity by means of a declaratory judgment, exer
cise jurisdiction over land situated without the state? This point
was decided in the case of Westchester Mortgage Co. v. Grand Rapids
& I. R. Co., 246 N. Y. 194, 158 N. E. 71 (1927). A note was ex

ecuted and delivered in Rhode Island, payable one year after date,
in Newport, R. I. An interest in a trust fund was assigned to the

payee as security. This trust consisted of property situated in

Rhode Island. Subsequently, other assignments of this interest were
made to secure indebtedness to other persons. The note and interest
were not paid and the plaintiff sought a declaratory judgment, in
the New York Court, that he had a paramount and superior lien
in the property of the trust to the amount of the note and interest.
The court decided that it had no power to declare what rights the

plaintiff had in Rhode Island property because this matter was be

yond the jurisdiction of the New York court since the property in

question was situated in foreign territory.
It is well settled that the equity courts cannot make a decree in

a litigated case involving rights in land outside the state any more

than could a law court. In Port Royal R. R. Co. v. Hammond,
58 Ga. 523 (1877), the court held that the limitation on the power
of a court of equity, arising from a foreign situs of the property
in controversy is, in case of affirmative relief, absolute, because of

the resulting lack of jurisdiction in the sovereign state. The bill
for specific performance relating to a foreign state was refused for

lack of jurisdiction.
The doctrine of declaratory judgments is new in this country

although it has been in use in Scotland for several centuries, and it

is well established in England. The Uniform Declaratory Judgments
Act was approved in August, 1922, and has been adopted by eleven

states. Arizona, Indiana, and Oregon adopted it in 1927. Most

states have similar acts incorporated in their statutes. The purpose
of the act, as expressed in section 12 thereof, is to "settle and to

afford relief from uncertainty and insecurity with respect to rights,
status and other legal relations; and is to be liberally construed and

administered." In Kariher Petition, 284 Pa. St. 455, 131 Atl. 265
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(1925), the court held the act valid as against contentions that it

delegates non-judicial duties, that it impairs the right to a jury
trial, and that it denies due process of law. The act does not violate
the constitutional provision that only judicial powers can be vested in
the courts, but decisions under the act have the force and effect of

judgments. McCrory Stores Corp. v. Braunstein,�N. J.�, 134 Atl.
752 (1926).
The question now arises, however, may a court of equity accomplish

through a declaratory judgment when it would be powerless to ac

complish in a case where there had been wrong committed and it
was asked to administer to a right of action which had already arisen?
There seems to be no cases, except the instant decision, where the
court has been asked to adjudicate with regard to land beyond the

state, thru the medium of a declaratory judgment. There is noth
ing in the act nor statutes, which grants this extra-territorial power
to the courts. It would be a radical departure from the established
principles of jurisdiction of courts, to allow one court by its decisions
to bind the courts of a foreign territory by means of a declaratory
judgment. The Uniform Act recognizes the distinct jurisdictions of
the various courts. In New Jersey, a bill for declaratory relief,
based upon facts within the jurisdiction of the law court, was not
recognized in the Equity court. Wight v. Board of Education,�N. J.
Eq.�, 133 Atl. 387 (1926).
The Declaratory Judgments Act does not enlarge the territorial

jurisdiction of the courts. It has been long established that rights
against property are rights in rem and follow the law of the situs.
To allow a court of one state to bind the rights of parties relating
to property in another state, would be a usurpation of power by
the former court. In MacDonald v. Dexter, 234 111. 517, 85 N. E.
209 (1908), the court held that the courts of one state have no juris
diction over the titles to land in another state. They cannot obtain
this jurisdiction by invoking the aid of the doctrine of declaratory
judgments. It is submitted, then, that the doctrine laid down by
the New York court in the Westchester Mortgage Co. case is sound
and is based upon well established principles of law.

J. H. W.

EVIDENCE�Party Called as Witness by Adversary.
The comparatively recent case of The American Smelting & Re

fining Co. v. Hyman, 16 Fed. (2) 39 (C. C. A. 6th, 1926), involved
the existence or nonexistence of a completed contract of purchase
and sale. The plaintiff, doing business in New York, sued the de
fendant, a dealer in scrap iron and metals at Louisville, Ky., for
failing to accept a quantity of electrolytic copper, which the plaintiff alleges defendant contracted to buy. Verdict was directed for
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the defendant in the court below and one of the errors assigned by
the plaintiff related to a ruling in matter of law made on the trial.
Plaintiff called defendant as his first witness and on doing so the
court ruled that he was bound by defendant's testimony. To this

ruling the plaintiff excepted and the Circuit Court remarked that
this statement was too broad, but that they did not think it re

versible error. Judge Knappen, who rendered the opinion, stated
what he thought to be the settled rule in that jurisdiction,�that the

plaintiff was not at liberty to discredit generally the defendant's testi
mony by evidence of contradictory statements, but has the right to re

but or dispute the testimony by counter testimony. To support this,
the judge cited extracts from his own opinion in the case of Murray
v. Third National Bank, 234 Fed. 481 (1916). There he stated that
"a party calling a witness may, in case of surprise, question the
witness as to inconsistent statements previously made by him, for the
purpose of refreshing his recollection and inducing him to correct
his testimony, but he cannot discredit him by proving his contradic

tory statements, but he can only rebut his testimony by showing the
facts to be otherwise than stated by the witness." This is the rule

recognized by the Supreme Court of the United States in the absence
of a state statute.
In Dumas v. Clayton, 32 D. C. App. 566, 21 L. R. A. 425 (1909),

the plaintiff placed the defendant on the stand to testify and the
court held that the plaintiff could not impeach him in the ordinary
manner permitted in the case of witnesses called by the opposite party ;
but that the plaintiff was in no wise concluded by his testimony which
would be given such weight as the circumstances warrant. But

otherwise, if the party becomes a witness in his own behalf or tes

tifies to matters not responsive. Dravo v. Fabel, 132 U. S. 487

(1889).
The general proposition is laid down that a party who calls his

adversary as a witness is not allowed to impeach him but he may draw

any inference from his testimony which the facts as stated by the
witness seem to justify. 40 Cyc. � 2561; McLean v. Clark, 31 Fed.
501 (1887); Black v. Epstein, 221 Mo. 286, 120 S. W. 754 (1909).
It is stated in the case of Hickory v. United States, 151 U. S. 303

(1894), that proof of a contradictory statement by one's own wit

ness, voluntarily called and not a party, is, in general, not admis
sible, although the party calling him may have been surprised by him ;

but he may show by other testimony that the facts were not as

stated, although this may tend incidentally to discredit the witness. This
rule is expanded in St. Clair v. United States, 154 U. S. 134 (1894),
where it is stated that a party may show that the testimony of one
of his witnesses has taken him by surprise and that it is contrary
to the examination of him preparatory to the trial, as to what the
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party had reason to believe that the witness would testify.
A leading writer contends that in the calling of the other party

as a witness, the general rule of not being able to impeach the wit

ness should not apply, and so he states, "If there is any situation in

which any semblance of reason disappears for the application of

the rule against impeaching one's own witness, it is when the opposing
party is himself called by the first party, and is sought to be com

pelled to disclose under oath that truth which he knows but is nat

urally unwilling to make known. To say that the first party guar

antees the opponent's credibility is to mock him with a false formula;
he hopes that the opponent will speak truly but he equally perceives
the possibilities of the contrary and he no more guarantees the other's

credibility than he guarantees the truth of the other's case and the

falsity of his own." Wigmore, Evidence � 916. His contention
seems sound.
The Ohio rule appears to be that, at the instance of the adverse

party, a party may be examined as if under cross-examination, either
orally or by deposition, like any other witness. Page & Adams Ohio
Ann. Gen. Code � 11497. If the party be a corporation, any or all
of the officers thereof may be so examined at the instance of the
adverse party. The party calling for such examination shall not
be thereby concluded but may rebut it by counter testimony. In the
New York case of Crossman v. Lurman, 68 N. Y. Supp. 311 (1901),
the court held that the plaintiffs could not use defendant's declarations
to discredit and contradict him, but that his testimony may be rebutted
by other evidence; while in the Massachusetts case of Brannon v.

Hursell, 112 Mass. 63 (1873) , a plaintiff who had called a defendant
as a witness may (by statute) contradict him, and show that he has
made, at other times, statements inconsistent with the present testi
mony. But under these statutes the courts have frequently rejected
such testimony unless surprise or hostility was shown. People v.

Crespi, 115 Cal. 50, 46 Pac. 863 (1896).
J. R. T.

INSURANCE�Recovery for Loss from Inherent Defect.

Whether a policy insuring jewelry and furs from all risks during
transportation, including breakage, fire and theft, covered the loss
of a precious gem through disintegration, caused by its own proper
vice, is a novel question which came before the Supreme Court of
Minnesota in Chute v. North River Insurance Co. 214 N. W. 473
(1927). The policy covered "jewelry . . . and/or furs as per
schedule attached, against all risks of loss or damage during trans
portation (including breakage, fire and theft), or otherwise." While
the policy was in force a fire opal belonging to the plaintiff and
valued at $2000 became cracked so that it was of no value and
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for this loss recovery is sought. At the trial, expert testimony es

tablished the fact that fire opals are subject to destruction from
their own inherent vice, and the plaintiff admits that the loss oc

curred from the proper vice of the gem, and was not caused in any
way by an outside force. Held, that even where the policy covers

breakage there can be no recovery under an all risk policy for the
loss arising from the cracking of an opal, unless loss arising from
inherent defect is explicitly included in the policy. Alluding to the
dearth of cases in point, the court based its decision upon analogous
cases arising in the law of marine insurance.
The rule in marine insurance is that an "all risk policy" covers

everything that may happen except fraudulent acts of the insured.

Joyce, Insurance � 2734. But this rule is to be taken with limita
tions. First of all "the purpose of such a policy is to secure an

indemnity against accidents which may happen, not against events
which must happen." Gulf Transportation Co. v. Firemen's Fund
Ins. Co. 121 Miss. 655, 83 So. 730 (1920) ; The Xanthro, L. R. 12

App. Cas. 503, 509 (1887).
The authorities agree on the rule that the insurer is not liable

for a loss which arises solely from a principle of decay or deteriora
tion, inherent in the subject insured, unless these inherent tendencies
are made active or destructive by a peril insured against. Arnould,
Marine Ins. (11th Ed.) � 778; Kent's Commentaries, Vol. III. c.

48; Parsons, Marine Ins., Vol. II. p. 216. Hence, if the defective
condition allows a peril insured against to operate and create a loss,
there is no recovery on the policy; but if a peril insured against acts
upon a defective condition to produce loss, there may be recovery on

the theory of proximate cause. S. Sassoon v. Western Assurance Co.,
1912 App. Cas. 561; Providence Washington Ins. Co. v. Adler, 65
Md. 162, 4 Atl. 121 (1886). Moreover there is an implied warranty
of seaworthiness in ships and marine apparatus, so that recovery can

be had for a loss due to latent defect which amounts to a breach of
that warranty. As in the case of a floating dock lost through de
fective construction. Marcy v. Sun Mutual Ins. Co., 11 La. Ann. 748

(1856). Or the breaking of a vessel under her own weight while
leaving port in smooth water. Gulf Transportation Co. v. Fireman's
Fund Ins. Co., supra.
But apart from the warranty of seaworthiness the principle is

well recognized that in marine insurance the loss of liquids and
merchandise through leakage or breakage is not borne by the insurer,
since, owing to the intrinsic nature of the commodity, diminution or

damage proceed from the proper vice of these things, and such losses

occur, however safe the voyage may be. Joyce, Insurance � 2789.
Emerigon (Meredith's Ed.) ch. 12 � 9. 2 Arnould, Marine In
surance (9th Ed.) � 779.
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The application of these rules of marine insurance to the policy in
question clearly results in the exclusion of a loss due to inherent
defects in the subject matter insured, from losses recoverable under
a policy insuring against all risks during transportation, including
breakage. It is true that many of the marine cases turn upon the

implied warranty of seaworthiness, but others to which this war

ranty does not apply are decided upon the broad principle that
a loss from inherent defects in the subject of the insurance is not a
loss recoverable under an all risk policy, unless such special risk is
explicitly mentioned in the policy.
No one can question the correctness of the rule of construction

applied by the court in this case, i. e., that where a literal interpreta
tion of the policy in favor of the insured would lead to a conclusion
contrary to the purpose of the policy and to the intention of the
parties, the construction must be such that the purpose of the con

tract of insurance is carried out, so that the contract is one of in
surance, and not one of warranty of the quality or durability of the
chattels covered in the contract.
Lord Bacon says, that "the rule contra proferentem is the last to

be resorted to, and is never relied upon, but where all other rules
of exposition fail." Bacon's Maxims Rep. 3. And this rule is ap
proved by Story, in Palmer v. Warren Ins. Co., 1 Story C. C. 360,
Fed. Cas. No. 10,698 (1840), and by Lord Lyndhurst in Blackett v.

Royal Exchange Ins. Co., 2 Cromp. & J. 244 (1832). The better
rule is, that there must be a reasonable interpretation of the insurance
policy with reference to the risk and subject matter, and the purposes
of the entire contract, so as not to defeat the intent of the parties.
Kelly v. Mutual Ins. Co., 75 Fed. 637, 639 (1896). Since the rule is
well established in marine insurance, and other branches of insur
ance as well, that only damages arising from extraneous causes and
not from inherent tendencies to deterioration are covered by policies,
any construction including loss from inherent defects in an "allnsk policy" would evidently be contrary to the purposes of the con
tract, as such contracts are generally accepted, and would be outsidethe intent of the parties.

rJrSf"J "etJdown as a ^rollary to the decision in this case, the

!S% *f 1mageS CaUS6d by latent defects ^ insured

2 ?

6 P y exPlicit]y covers such losses. This rule is not� �Ut in ma�ne insurance for it has been held that clauses inmanne insurance policies insuring against damage through latentdefects m machinery do not cover the defects themselves but on*
m ZTaS by "r- Mellon v' Federal Ins- C�-' 14 �
rt , I ( I, oyerrulmg a� earlier decision to the contrarv

^^2^^ �l V'^ ��- �f N�rth J^mer^ca> 115 Fed!431 (1902), and bringing the United States decisions in conformity
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with the English rule as laid down in Hutchins Bros. v. Royal Ex
change Ass. Co., 2 K. B. 398 (1911). However animals may be in
sured against accident, or death from any cause; Jacob v. Gaviller,
87 Law Times (N. S.) 26 (1902) ; Coit v. Smith, 3 Johns. Cas.
(N. Y. 1802) 16, 45 L. R. A. (n. s.) 569; and the court may have
felt that the analogy to marine insurance rules would not extend
far enough to cover a case where chattels are sought to be insured

against all risks including inherent defects in the property itself,
if explicitly stated in the policy. As this principle was merely dictum
in the case, and there are no landmarks in that field of insurance
law, the opinion of the court can be taken as indicating the trend of
decisions on that point in the future, since there is no principle or

precedent to contradict it at the present time.

J. T. O'L.

INTERNAL REVENUE�Gifts Made in Contemplation of Death.

Recently there were decided in the federal courts two cases con

cerning gifts made "in contemplation of death", arising on similar
states of facts but in which different decisions were reached. In

Rengstorff v. McLaughlin, 21 F. (2d) 177 (U. S. D. C. Cal., 1927),
one Christine Rengstorff in 1912, being 83 years old but in good
health, made gifts of a large portion of what she then owned. In
1919 she died. The Collector of Internal Revenue, claiming these

gifts were made "in contemplation of death" included them in her
estate and collected the taxes thereon. Her executor sued to re

cover the taxes. In Smart v. United States, 21 F (2d) 188 (U. S.
D. C. Mo., 1927) the decedent made three gifts, each of a substan
tial part of her estate, the first in 1914 when she was 84 years old,
the third in 1916 when she was 87. The evidence showed that be
fore she made the gifts she declared she was not able to use the

property conveyed to its best advantage and for that reason intended
to give the property to her children. In the Rengstorff case the
court held the gift to have been made in contemplation of death.
In the Smart case the gifts were held not to have been so made.
It is possible that even had the courts used the same rules the

decisions would still have been different. In bringing these suits the

plaintiffs had the burden of proving that the gifts were not made
in contemplation of death even though made more than two years
prior to the details of the grantors. Wickwire v. Reinecke, 48 S. Ct.
43 (1927). In the Rengstorff case there is no evidence directly tend
ing to show any particular motive for making the gifts and for that
reason it might be said that the plaintiff had not proved that they were

not made in contemplation of death.
The opinions, however, reflect the fact that the courts had different
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conceptions of what is meant by the words "in contemplation of

death". In the Rengstorff case it is stated that a transfer to be so

made need not be made by one apprehending immediate death or

death in the near future, and that a person of comparative youth,
enjoying good health, may make such a transfer. The Smart de

cision follows the rule that the giver must have in mind an ex

pectancy of death in the near future (not merely in the usual course

of events) and that that expectancy must be the moving cause of the

transfer. It also held that it cannot be said that from age a person
would apprehend death as imminent.
The view taken by the Smart decision seems to be warranted by

the greater weight of authority, both federal and state. Rea v.

Reiner, 6 F (2d) 389 (1925) ; Meyer v. United States, 60 Ct. CI.
474 (1925) ; Conway's Estate v. State, 72 Ind. App. 303, 120 N. E.
117 (1918) ; People v. Forman, 322 111. 223, 153 N. E. 376 (1926) ;
In re Keuter's Estate, 45 S. D. 341, 187 N. W. 625 (1922) ; State v.

Pabst, 139 Wis. 561, 121 N. W. 351 (1909). The Rengstorff decision
cites but three cases in support of its conclusion. Two were those
of California state courts, In re Pausson's Estate, 186 Cal. 358, 199
P. 331 (1921); Chambers v. Larronde, 196 Cal. 100, 235 P. 1024
(1925), which, it is submitted, are of little value in interpreting the
federal statute because they were expressly based on a California
enactment which denned what the legislature had in mind in using
the words "in contemplation of death", i. e. gifts made with that
expectancy which actuates the mind of a person on the execution
of a will, and including all transfers made in lieu of or to avoid the
passing of property by testate or intestate laws. The third case,
Shwab v. Doyle, 269 Fed. 321, (C. C. A. 6th, 1920), was quoted by
the court. The quotation was not that of the rule laid down in
the quoted case but was a portion of a jury charge given by a lower
court. The decision in Shwab v. Doyle held that the jury charge had
not hurt the appellant but by no means was the charge adopted by
the appellate court as its own view of the law.
In the Smart case it was said by way of obiter dictum that the

tax if applied in this case would be unconstitutional because retro
active. The statute, Tit. 4, p. 2, subd. (c), Revenue Act of 1918 is
expressly retroactive and for that reason its constitutionality has
been attacked. One ground is that so far as it is retroactive it is
direct and therefore should be apportioned. The other is that it
violates the due process clause. See 37 Harv. Law Rev. 691. Both
contentions have been overruled in Shwab v. Doyle, supra Thisdecision was reversed by the Supreme Court on other grounds, 258
U. b. 529, but the inferior federal courts have followed the circuitcourt on this point, Safe Deposits Trust Co. v. Tait, 295 Fed 429430 (1923) ; Cleveland Trust Co. v. Routzahn, 7 F (2d) 483 (1925) �

Shukert v. Allen, 300 Fed. 754 (1924) ; Reed v. Howbert, 8 F (2d)
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641 (1925). It should be noted that the Supreme Court in Shwab v.

Doyle, 258 U. S. 529 (1922) ; Union Trust Co. v. Wardell, 258 U. S.
537 (1922); Levy v. Wardell, 258 U. S. 542 (1922), held the tax
on gifts made in contemplation of death, imposed by the Revenue
Act of 1916, not to be retroactive because retroactive excise taxes are

so obnoxious. See Lewellyn v. Frick, 268 U. S. 238 (1925). The

Supreme Court has also held the Internal Revenue Act of 1924 to
be unconstitutional in so far as it taxed gifts inter vivos made before
the passage of the Act, because it violated the due process clause of
the Constitution, Blodgett v. Holden, 48 S. Ct. 105 (1927). While the
court there stressed the fact that the tax imposed in that case was not

on gifts made in contemplation of death, it is submitted hat it did so

only because if it were on that class of gifts the tax would not be re

troactive, for the reason that that tax law was enacted in 1918, six
years before transfer passed upon by the court.

F. C. B.

QUO WARRANTO�Proper Remedy to Oust Corporation Violating

Sunday Law in Conducting Baseball Exhibitions.
The defendant, a corporation chartered under the Pennsylvania

law for the purpose of organizing and maintaining a team or club
for the playing of baseball for profit, gave an exhibition on Sunday
in violation of the Pennsylvania statute prohibiting worldly employ
ment on Sunday and providing a penalty of four dollars for each

offense. The state, on the relation of the Attorney General, filed
the suggestion for a writ of quo warranto to test the right or au

thority of the defendant to give such Sunday exhibitions. Held, that
a permanent injunction should be issued restraining the defendant
from playing any professional baseball games on Sunday. Common
wealth ex. rel. Woodruff v. American Baseball Club of Philadelphia,
138 Atl. 497 (1926).
After holding the law constitutional and the act of the defendant

a violation thereof, the court by a five to two decision decided that

the penalty provided by the statute did not preclude the state from
its remedy by quo warranto, that the latter was the proper remedy
to oust a corporation from all or part of its franchises for willful

misuser, even though the power claimed by the corporation was neither

expressly granted or forbidden by its charter. In reaching its
decision the court admitted that the writ of quo warranto should be

employed with great caution, but refused to limit its application,
where the corporation has been guilty of a criminal offense of how
ever slight a nature.

In dissenting from the majority opinion, Justices Moschzisker and

Kephart held that quo warranto should never be used to enforce
a criminal statute especially where the offense is of a slight or trivial
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nature and not malum in se. They contended that since the de
fendant was organized to play baseball, its act had constituted no

violation of the charter.

In the case of State ex inf. Wilson v. York Light & Heat Co., 113
Me. 144, 93 Atl. 61 (1915), the court held that quo warranto will lie

against a corporation for abuse of power, misuse of privilege, mal
feasance, or nonfeasance, and that this doctrine is correct seems

undisputed. State ex inf. Hadley v. Jockey Club, 200 Mo. 34, 98
S. W. 539 (1905) ; State ex inf. Otto v. College,�Mo.�, 285 S. W.
980 (1926) ; State ex rel. Snyder v. Gas Co., 153 Ind. 483, 53 N. E.
1089 (1899) ; State ex rel. Barrett v. Bank, 297 Mo. 397, 249 S. W.
619 (1923). Blackstone defines quo warranto as "A high prerogative
writ in the nature of a writ of right for the king . . . which
also lay in the case of non-user or long neglect of a franchise, or
misuser or abuse of it." 3 Bl. Com. 262. The writ has kept its
nature to the present day, and any attempt to extend its application
has been looked upon by the courts with a jealous eye. Thus the
writ was refused to oust a gas company from its charter for using
pipes after the expiration of the period granted by the city, People v.

Consolidated Gas Co., 130 App. D. 626, 115 N. Y. Supp. 393 (1909) ;
or to test the legality of an act, State ex rel. Whitecotton v. Road Co.,
37 Mo. App. 496 (1889); or to determine whether a corporation
intends to misuse a franchise, State v. Kingan, 51 Ind. 142 (1875) ;
State v. Martin, 51 Kan. 462, 33 Pac. 9 (1893).
As to the right of the state to proceed in quo warranto for the

misuser of a franchise even though another remedy and penalty are

provided by statute, the general rule seems to be that unless the
remedy by statute is made expressly exclusive quo warranto will lie.
State ex rel. Langer v. Fruit Co., 44 N.D. 376, 176 N.W. 103 (1919) �

State ex rel. Monnett v. Dairy Co., 62 Ohio St. 350, 57 N.E. 62
(1900). The gist of such action, however, is not the violation of
the criminal law, that being merely evidence of misuser. State ex
inf. Hadley v. Jockey Club, supra. The Pennsylvania court in the
case of Commonwealth v. Smith, 266 Pa. 511, 109 Atl. 786 (1920)seems to deny the right of quo warranto where the criminal lawfixes the penalty, but that case was a bill for injunction and the
expression of the court is contrary to the general rule
In determining whether to oust a corporation for misuser courtshave always exercised the utmost caution and have refused to givea judgment of ouster where the misuser complained of has beenhght or trivial in its nature. A trivial excess or abuse of powerconferred upon a corporation or a slight indifference to public welfare will not justify a revocation of all or a part of the charter In

Si (1890)! *etu* sST �- ^ N" Y" �*
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"The judgment sought against the defendant is one of cor

porate death. The state, which created, asks us to destroy, and
the penalty invoked represents the extreme rigor of the law. Its
infliction must rest upon grave cause, and be warranted by
material misconduct. The transgression must not be merely
formal or incidental, but material and serious and such as to
harm or menace the public welfare."

This principle was reaffirmed in State ex inf. Hadley v. Jockey
Club, supra; State ex rel. Snyder v. Gas Co., supra; State ex rel.
Langer v. Fruit Co., supra; State ex rel. Weatherly v. Waterworks
Co., 185 Ala. 388, 64 So. 33 (1913). In the exercise of its discretion
the court has gone so far as to refuse to grant judgment ousting an

officer even though the legislature specifically provided that penalty
for the malfeasance proved. State v. Bowden, 80 Kan. 49, 101 P. 654

(1909).
In the light of the authorities cited it would seem that the minority

opinion in the principal case is more in accord with legal principles.
The facts show that the defendant corporation had an unlimited au

thority to give baseball exhibitions, and this being so, the gist of the
action is not misuser of corporate authority but the violation of a

statute or the commission of a crime so trivial in its nature as to

warrant, in the opinion of the legislature, a mere fine of four dollars
for each breach. In holding that the penalty provided is adequate
to enforce the law, the court is usurping a legislative function. The

only case which the writer finds in support of the Pennsylvania court
is the case of State ex rel. Monnett v. Dairy Co., supra, where the
court held that every criminal offense is ground for ouster of a cor

poration. However, there was no question in that case as to abuse
of discretion. In order to justify the decision in the instant case it
would be necessary to hold that a criminal offense can be the gist
of an action of quo warranto against a corporation and that when
the offense is once proved the court has no discretion, but must

grant the writ. It is submitted that both of these propositions are

contrary to principles and to the great weight of authority.
M. A. McL.

STATUTORY CONSTRUCTION � When "May" Is Construed as

"Shall".
Whether the word "may", as used in a constitutional amendment

and enabling act, confers a discretionary or mandatory power was

before the Supreme Court of Arkansas in Pioneer Construction Co.
v. Madison County, 279 S.W. 729 (June, 1927). The petitioner held
a judgment against the defendant county which remained unpaid
because the current expenses of the county exhausted the money
received from the maximum tax levy of five mills authorized by the
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constitution. Subsequent to judgment there was adopted a consti
tutional amendment providing that, in order to secure funds to pay
indebtedness outstanding at the time of the adoption of this amend
ment, "counties . . . may issue interest bearing certificates of
indebtedness or bonds with interest coupons," for the payment of
which an additional tax levy, not exceeding three mills, was author
ized. To carry out these provisions, an enabling act was passed
by the legislature, and the petitioner sought a writ of mandamus
to compel the county to issue the bonds for the amount of its judg
ment. Held, for the defendant; it is only when the statute imposes
a positive duty that "may" will be construed as "shall".
Where "may" confers a choice or option, obviously it is permissive.

Edwards v. Hall, 30 Ark. 31. Or where "may" is clearly contradis
tinguished in the act from "shall". United States v. Thoman, 156
U.S. 353, 15 S.Ct 378, 39 L.Ed. 450 (1895) ; Farmers' Bank v. Fed
eral Reserve Bank, 262 U.S. 649, 662, 43 S.Ct. 656, 67 L.Ed. 1157,30 A.L.R. 635 (1923) . In the absence of history or sense requiring a
different construction the permissive form is usually considered dis
cretionary. Williams v. People, 24 N.Y. 405 (1862). There is no
positive formula for the interpretation of the word "may", but one
universally accepted rule peculiar to it is that it is mandatory when
necessary for the protection of rights and interests of the public or
of third persons. Rock Island v. United States, 71 U S 439* (4Wall ), 18 L.Ed. 419 (1866); Kent v. United States, 51 CCA 189

S? leL2S2 J1902); state ex rel Kyger v- Holt County> 39 Mo!
cL tTw- , vfe 5 L-R-A- (N-s-) 340 and the � �� ofCity of Winston-Salem v. Ashby, 139 S.E. 764 (1927) The earlyEnglish case of Rex and Regina v. Barlow, 2 Salk. 609, embodies thegeneral doctrine thus: "Where a statute directs the doing of a thing
One S I , ^ g0�d'^ W�rd "may" is the sa� as '-han''One of the leading American decisions to the same effect is found inmnor v Mechanics Bank, 26 U.S. 44 (1 Peters), 7 L.Ed 47 (1828)holding that "may" is equivalent to "shall" where it is necessary toeffect the intent of the legislature. necessary to

In Washington County v. Davis, 162 Ark. 335, 258 S.W. 324 (1924)i was he d that the statute was peremptory where it p^ded that
c fleeteTbv J0"*^ r6fUnd" $12�� t0 �ne Davis *^ certa n ��col ected by him as circuit county clerk, and that no discretion 21eft to the county court. After enunciating the doctrine 2 �
is mandatory when rio-hr* nf

aoctnne that "may"

that Davis had a "natural i^^Z^t^JS^

Accord, fioot O'Brien, 164 Ark. 156, 261 S.W 29l Tl924)But m the Pioneer Construction ho. cJ^Tl^ the
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opinion in United States v. Paschal, (D.C.) 9 Fed. (2d) 109 (1925) ,

where mandamus was refused under the same amendment and act,
quoting Farmers' Bank v. Federal Reserve Bank, supra: "It is true
that in statutes the word 'may' is sometimes construed as 'shall'. But
that is where the context or subject-matter compels such construc
tion." In the opinion in that case, however, the court not only pointed
out that "may' was advisedly used to contradistinguish it in the stat
ute from "shall", but that the question of public or private rights
was not involved; it was simply a question whether the Federal Re
serve Bank, under an act which stated that it "may receive checks"
was thereby compelled to do so. To say that "may" means "shall" or
"must" only when the context compels such construction is incon

trovertible, but this is only the first step in deciding the specific
problem. What context or what subject-matter compels such con

struction? Applying the test laid down in the previous case, it would
seem that a judgment creditor, for whose benefit the statutory pro
visions were adopted, is a third person whose rights are affected.
And in the light of Washington County v. Davis, supra, where the
"natural justice" claim was held to be sufficient to construe "may"
as "must", it is difficult to see why a legal claim would not have
the same effect. In Rock Island v. United States, supra, arising upon
a state of facts very similar to those of the case under discussion,
Mr. Justice Swayne said : "Where the power is given to public officers
�wherever public interests or individual rights call for its exercise�

the language, though permissive in form, is mandatory. What they
are empowered to do the law requires to be done. It is to meet the

demands of right and accomplish justice."
E. L. W.
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