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CONTROVERSIESWITH THE UNITED STATES: 1

By 0. R. McGUIRE
ANY study having for its purpose discussion of con-
xl troversies with the United States Government is an

ambitious one. The Constitution divides that Government
into three branches�Legislative, Executive, and Judicial-
while the bulk of the controversies arise with a fourth
branch not named as such, in either the Constitution or
Statutes�the Administrative branch.
This branch of the United States Government is a veri

table No-man's land and is subdivided into ten departments
with numerous bureaus, some thirty-five so-called independ
ent establishments, commissions and boards, and one Joint
Committee on Printing, whose directing head is a member
of the United States Senate. While the principal officers
of the departments and establishments are appointed by the
President, he must secure the advice and consent of the
Senate therefor and in some instances the statutes prohibithim from removing them except for certain specified causes.
In fact, the statutes purport to prohibit the President from
removing some of these officers for any cause. The duties
of these officers are defined by the Legislative branch and
Congress is m a position to secure compliance therewith
through its control over the purse strings of the Nation and
through its power of impeachment. Also, the Judicialbranch assumes some control over the Administrativebranch through its power to issue extraordinary writsagainst administrative officers and through its power to render judgments against either the United States or certain ofthe administrative officers.
While controversies may, and do arise with the ExecutiveLegislative, and Judicial branches of the United States Government, such controversies are usually determined by resort to one or both of the other two branches, though 7n
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some few instances it has been necessary to resort to the
people for an amendment to the Constitution and in one

instance the resort was to the arbitrament of the sword.
Volumes could be written on the determination of such
controversies and their discussions would include not only
the basic theoretical principles, but many debatable ques
tions of politics, economics, and procedure as well as the
history of the conception and gradual evolution of our gov
ernment. The following pages do not essay such an am

bitious task but confine themselves to controversies between
the people and the Administrative branch of the United
States Government.
All of the various divisions of the Administrative branch

are creatures of statutes and it is to such statutes, admin
istrative practices thereunder, and decisions of the courts
that recourse must be had in event of controversy to de
termine either the extent or the method of exercise of the
authority claimed or the action taken. These articles are

not concerned, except incidentally, with the substantive law
under which the various sub-divisions of the Administra
tive branch operate but with the narrowed question of their
methods of operation and the procedure for final determina
tion of controversies with them.

Any division of the subject is more or less an arbitrary
one and I have decided to consider the question under three
subdivisions: First, Administrative determination of con
troversies with the United States; Second, Judicial deter
mination of administrative controversies ; and Third, Legis
lative determination of administrative controversies.

ADMINISTRATIVE DETERMINATION OF CONTROVERSY WITH

THE UNITED STATES

THERE is no central office or agency for the adminis
trative determination of all controversies with the

United States Government and it behooves an aggrieved
party to know with which one of the ten departments or

thirty-five independent establishments, commissions or

boards1 negotiations should be conducted concerning his con-

1 Departments of State, Treasury, War, Navy, Interior, Post Office,
Agriculture, Commerce, Labor, Justice, Independent establishments,
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troversy and the procedure required to be followed in doing
so. Further, there are grouped in some of the departments
such unrelated activities as the Patent Office and the Bureau

of Mines in the Department of Commerce or the CoastGuard
and the Bureau of Internal Revenue in the Treasury De

partment with basic authority and rules of procedure as

widely divergent as the basic authority and rules of pro
cedure of the War and Navy Departments. Except for the
fact that the Secretary of Commerce, for instance, is the
official superior of the Commissioner of Patents and the
Director of the Bureau of Mines in matters of personnel
and such other relatively minor matters of interior econ

omy, he has little or no control over their administration
of the basic statutes applicable to their bureaus and which

give rise to controversies between the United States and
the public.2

commissions or boards of General Accounting Office, Interstate Com
merce Commission, Civil Service Commission, Federal Reserve Board,
Tax Appeals Board, War Finance Corporation, Alien Property Cus
todian, Tariff Commission, Employees Compensation Commission,
Panama Canal, Alaska Railroad, Board of Survey and Maps, Federal
Power Commission, Federal Narcotics Board, United States Shipping
Board, Merchant Marine Service, National Screw Thread Commis
sion, Bureau of Efficiency, Vocational Educational Board, Smithsonian
Institution, Commission of Fine Arts, United States Railroad Com
mission, Personnel Classification Board, Council of National De
fense, Aeronautics Advisory Commission, National Home for Dis
abled Volunteer Soldiers, Federal Trade Commission, Railroad Labor
Board, United States Veterans' Bureau, Geographic Board, World
War Foreign Debt Commission, Superintendent of the State, War and
Navy Building, Battle Monuments Commission, Commission on Navy
Yards, Boards of Visitors to the Military and Naval Academies,
Federal Radio Commission. There are also a number of international
commissions or boards including the Pan-American Union, Inter-
American High Commission, American-British Claims Arbitration
Board, Claims Commissions for the United States and Germany, Aus
tria, Hungary, Mexico.

2 Butterworth v. Hooe, 112 U. S. 50, 5 Sup. Ct. R. 25, 28 U. S. Law
ed. 656; Kendall v. United States, 12 Peters, 524, 9 U. S. Law ed.
1181. Taft, Our Chief Magistrate and His Powers, pp. 81, 125.
But see Lee v. Johnson, 116 U. S. 48, 6 Sup. Ct. R. 249, 29 U. S.' Law
ed. 570, where was sustained the authority of the Secretary of the
Interior to review the action of the Commissioner of the General
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The activities of the various bureaus of the ten depart
ments and of the independent boards, commissions, and
offices are legion. They are concerned with the multitude
of things deemed necessary for a government in a complex
age to do "in order to form a more perfect union, estab
lish justice, insure domestic tranquility, provide for the
common defense, promote the general welfare, and secure

the blessings of liberty to ourselves and our posterity." 3

Ideas with respect to the constitutional division of power
and duties between the Federal and State governments
have changed since 1787 with the result that either directly
or in cooperation with the state governments, there are

few activities contributing to the health, comfort, or ma
terial welfare of the inhabitants of the country in which
the United States Government is not engaged.4 As stated,
these activities of the Federal government are subdivided

among the several departments and bureaus thereof and
the independent commissions or boards of the adminis
trative branch of the United States Government with the
lines of division in some instances very difficult to deter
mine.43

Land Office, of his department, as an exercise of that just super

vision which the law vests in him over all proceedings instituted to

acquire portions of the public land.
3 Preamble to the Constitution of the United States.
* The thought is well expressed by Laski, Foundations of Sov

ereignty (1921) p. 290, as follows:
"Primitive jurisprudence concerns itself, for the most part, with

the protection of individual rights. That ancient but tenacious

individualism is in truth the coronation of anarchy; and the time

comes when the spirit of community supersedes it. But either be

cause it is prematurely born, or else because it is inadequately trans

lated into terms of actual life, it results in cramping of single-handed
effort. It passes away; and the consequence is the beatification of

laissez faire. But it becomes increasingly evident that society (can

not) be governed in the principles of commercial nihilism, to assume

that freedom and equality consists in unlimited competition is sim

ply to travesty the facts. We come once more to an age of collective

endeavor. We begin the re-interpretation of law in the terms of

our collective needs."
*a See WlLLOUGHBY, ORGANIZATION OF THE ADMINISTRATIVE BRANCH

of the National Government (1923), p. 4, where it is said that the



CONTROVERSIES WITH THE UNITED STATES 285

These activities require money and the Constitution pro
vides that the Congress shall have power "to lay and col
lect taxes, duties, imposts and excises" and "to borrow
money on the credit of the United States." 5 It also pro
vides that "no money shall be drawn from the Treasury
but in consequence of appropriations made by law." 6 The
consequence from these two provisions of law is that Con
gress holds the purse strings of the Nation and that no
money can either be secured for public expenditure or ex

pended without the approval of the elected representatives
of the people and to whom they must give an account of
their action.7 While the power of Congress to raise money
must be exercised in accordance with Constitutional limita
tions,8 its power to appropriate money is probably without
limitation.9 In any event, there exists no means whereby
the administrative officers of the United States or a private

result of the failure on the part of the Government: "even to apply
itself seriously to the task of working out an efficient administration
system, has been that it now possesses an administrative establish
ment that fairly bristles with incongruities and defects. Services
whose duties fall in the same field and which have, or should have,the most intimate working relations with each other, are scattered
among a number of departments."

' Article I, Section 8.
' Article I, Section 9.
' See Reeside v. Walker, 11 Howard, 272, 13 U. S. Lawed. 693, where

an attempt was made to secure money from the treasury and no appropriation had been made therefor. The court said that:
"No officer, however high, not even the President, much less a Sec-
^ tt ?, a

Treasury or Treasurer, is empowered to pay debts ofthe United States generally, when presented to them. It is a well

f.nnr\C�^titUti01lal Pr0ViSi0n that n� money can be taken or drawnfrom the Treasury except under an appropriation of Congress"
dollarTfT mT m?6y bG in the Treasury at any one time, not a
sanctioniT T " *" JmaA �f anythin* not^ Piously

disteVonT ^ * *�^ a �

Su70CtOCR%f2aTrTT ^ ?USt C�mpany' 158 U" S- 601, 15

U S irqVq ' I �

L3W ^ 11085 Eisner v" Macomber, 252U. S. 189 40 Sup. Ct. R. 189, 64 U. S. Law Ed. 521; Edwards v CubaRailroad Company, 268 U. S. 628, 69 U. S. Law ed. 1124Massachusetts v. Melon, 262 U. S. 447, 67 U. S. Law ed. 1078.
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citizen may have the action of Congress reviewed in mak
ing an appropriation as contrasted with the procedure es

tablished for judicial review of its action in levying taxes
or customs duties.
The levying of taxes and customs duties and the expen

diture thereof in accordance with the applicable statutes
give rise to practically all of the controversies with the
United States, for without money to pay the salaries and
expenses of the officials and employees of the Government
as well as for the supplies required, the business of the
Government would be as non-existent as it was during the
interval between the ratification of the Constitution and the
organization of Congress thereunder. However, the con

troversies to which the operations of the Administrative
branch of the Government give rise are not solely con

cerned with money matters but they may concern rights
and liabilities of a person or his property or freedom of
action. It is convenient for present purposes to roughly
divide controversies with the administrative branch of the
United States Government into money claims and into
claims concerning some right other than money.

Money Claims.�Money claims may be roughly subdivided
into claims arising under appropriations�congressional au
thorizations for the expenditure of money or such other
claims as may be translated into money and into claims

arising under tax or custom duty statutes�congressional
authorizations for the collection of money.

Money Claims on Account of Services or Supplies. �
Money claims of the first class are incurred by the admin
istrative department, bureau, or office charged with the

expenditure of the appropriation or appropriations for the
performance of particular duties. For instance, the Bureau
of Lighthouses of the Department of Commerce is charged
by statutes with the duty of erecting and maintaining light
houses and lightships for the protection of shipping.10 It
must enter into contracts for the erection of lighthouses,

10 Bureau of Lighthouses, Institute for Government Research,
No. 40.
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building of lightships, construction of buoys, and for the

fuel, etc., necessary therefor. These contracts may give
rise to disputes between the employees of the Bureau of

Lighthouses and contractors either as to the meaning of
the terms of the contracts or as to whether the construc
tion or supplies complied with such terms. Again, the
United States Veterans' Bureau is charged with the ad
ministration of the statutes providing for the hospitaliza
tion of disabled World War Veterans and certain veterans
of other wars as well as the payment of compensation in
certain monthly installments to disabled veterans or in event
of their death, of insurance and compensation to their de
pendents in specified degrees of relationship. The hospitals
must be constructed and supplied as well as operated and
there may arise between the employees of the United States
Veterans' Bureau and contractors the same character of
dispute as in the case of the Bureau of Lighthouses. Also,
there may arise disputes between such employees, and the
veteran and his dependents, as to the amount, if any, of
compensation and insurance to which the statutes entitle
them. In either instance, the dispute may concern a ques
tion of fact or a question of law or both. All such dis
putes are for preliminary determination of the administra
tive agency charged with the administration of the par
ticular statutes. That is, the Commissioner of Lighthouses
considers the disputed claim arising in the administration
of the lighthouse laws; the Director of the United States
Veterans' Bureau considers the disputed claim arising in
the administration of the World War Veterans' Act; the
United States Shipping Board considers the disputed claim
arising in the administration of the Merchant Marine laws,and the Department of Justice considers the disputed claim
arising in the administration of said department.
However, except in particular instances hereinafter

noted, these determinations of the administrative officers
are not final even in the Administrative branch of the Federal Government and this is true whether their conclusionbe favorable or unfavorable to the claimant for they mustbe reviewed by another office of the Administrative branch
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whose origin antedates that of all the others and whose
unbroken history is traced to the Ordinance of September
26, 1778, of the Congress of the Confederation.11 The
basic authority of the General Accounting Office to settle
and adjust all claims was formulated in the act of March
3, 1817,12 and was carried forward into the Budget and
Accounting Act 13 as follows :

All claims and demands whether by the Govern
ment of the United States or against it, and all ac
counts whatever in which the Government of the United
States is concerned, either as debtor or creditor, shall
be settled and adjusted in the General Accounting
Office.

The jurisdiction conferred by this statute on the Gen
eral Accounting Office to settle and adjust claims for and
against the United States would appear to be all inclusive;
certainly it is much more so than that conferred on any
of the courts, as will be hereinafter observed, but the juris
diction is not as inclusive as it would at first appear. In
the first place, all appropriations made by law must be
expended for the purposes specified either in the appro
priation act itself or in prior provisions of permanent stat
utes.14 In the second place, all unexpended balances of ap
propriations remaining on the books of the Treasury for
two fiscal years must be recredited to the surplus fund
in the Treasury and the General Accounting Office may
continue to receive and settle claims chargeable to such

appropriations even though the balance has been carried
to the surplus fund,15 provided the claim does not represent

11 For some of the history of this office, See McGuire, Legislative or

Executive Control over Accounting for Federal Funds, 25 Illinois
Law Review, 455; Willoughby, The Legal Status and Functions
of the General Accounting Office of the National Government

(1927) ; Hotchkiss, Judicial Work of the Comptroller of the

Treasury (1912).
12 3 Stat. 366, Section 236, Revised Statutes.
13 42 Stat. 23, 29. See McKnight v. United States, 13 Ct. Cls. 299.
14 Section 3678. Revised Statutes, See 6 Annals of Congress,

2350, for Albert Gallatin's argument in support of this provision.
" Section 3691, Revised Statutes, Act June 20, 1874, 18 Stat. 110



CONTROVERSIES WITH THE UNITED STATES 289

a charge in excess of the balance of the appropriation cred

ited to the surplus fund.16 In the third place, claims of

aliens are not generally included.160 These are generally
the subject of diplomatic adjustment and specific appro

priations by Congress.
It results in practice that the General Accounting Office is

without jurisdiction to allow a claim for payment unless
there exists or has existed an unobligated balance of an

appropriation sufficient to pay it or unless the claim was

incurred under some provision of express statutory law.
In the latter event and in event the balance of the appro

priation has been credited to the surplus fund, the General

Accounting Office may certify the balance found due to

Congress for an appropriation with which to pay it. Such
balances are usually collected by Congress in one or more

deficiency appropriation bills which are enacted into law
at each session appropriating sufficient moneys to pay them.
Procedure in Settlement of Money Claims for Services

or Supplies.�If the Money Claim is filed direct with the
General Accounting Office for settlement, it is transmit
ted by said office to the administrative bureau or agency
whose activities give rise to same, for a report of the facts
and recommendations as to whether the claim should be
assessed and paid either in whole or in part.17 This recom

mendation when returned may or may not be accepted
by the General Accounting Office, the general rule being
that said office exercises its own independent judgment as
and June 14, 1878, 20 Stat. 130, as amended by the Act of July 7,
1884, 23 Stat. 254, or further amended by the Act of March 3, 1919,
40 Stat. 1309.

14 Section 3679, Revised Statutes as amended by the Act of March
3, 1905, 33 Stat. 1257, and February 27, 1906, 34 Stat. 48. As said
by the Court of Claims in Geddes v. United States, 38 Ct. Cls. 428,
"the accounting officers are the guardians of the appropriations. It
is their business to see that no money is paid out of the Treasury
unless the payment is authorized by an appropriation act." See also
Sutton v. United States, 256 U. S. 575, 41 Sup. Ct. R. 563, 65 U. S.
Law ed. 1099.

"� The Law of Claims against Governments, H. of Representa
tives Report No. 134, 43rd Congress, 2nd session.

17 Section 14, and of July 31, 1894, 28 Stat. 208.
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to both the law and the facts of all claims.18 If the money
claim is submitted direct to the administrative office whose
activity gave rise to it, the chief of that office or an author
ized assistant may approve or disapprove it and forward
it to the General Accounting Office for settlement or he may
forward it to a disbursing officer of his service for pay
ment. If forwarded to the General Accounting Office for
settlement, the claim is considered and settled in the same

manner as if it had been filed directly with said office in
the first instance.
Advance Decisions of Money Claims.�The disbursing

officer to whom a claim is forwarded for payment may be
in doubt either as to whether the appropriation act author
ized the incurrence of such a claim or whether the claim

represents a legal demand against the United States in
which event he is authorized to submit and the Comptroller
General of the United States is required to render his de
cision as to whether the appropriation act authorizes pay
ment of the particular claim. The head of department or
independent establishment charged with the particular ac

tivity may submit for decision the legality of the proposed
expenditure before the obligation is incurred.19 In event
the disbursing officer or head of his service does not submit
the claim for decision in advance of payment, the former
draws his check therefor on the Treasurer of the United

18 Budget and Accounting Act of 1921, 42 Stat. 24, provides that
the General Accounting Office shall perform its duties under the

direction of the Comptroller General without direction from any other
officer. See also act March 30, 1868, 15 Stat. 54 and Report of House
of Representatives Committee on Revision of the Laws republished in
26 Congressional Record, 4342. See also United States v. Jones,
18 Howard, 92, 15 U. S. Law ed. 274, and the act of July 15, 1870,
16 Stat. 334, adopting the accounting officers' construction of the

statutes. In re Reference, 59 Ct. Cls. 813.
"Section 8, act July 31, 1894, 28 Stat. 208. See House Report

No. 637 53rd Congress, 2d Session, when it was said that this section
of the statute was designed as "a measure of relief for disbursing
officers, and also to allow the Executive Departments to know what
the action of the Comptroller will be before an expense is incurred

by them." See also McGuire, Opinions of the Attorney General and
the General Accounting Office, 15 Georgetown Law Journal, 115.
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States, which is delivered to the claimant and the receipted
invoice, voucher, or payroll, as the case may be, is sub

mitted at stated intervals, usually once each month, to the

General Accounting Office for audit and settlement and as

a credit against the funds charged to him on the books of

the Treasurer of the United States. If the General Ac

counting Office determines that the appropriation charged
authorized the expenditure and it represents an otherwise

legal demand against the United States, the item is cred

ited to the disbursing officer and the charge against him
on the books of the Treasurer of the United States is re

duced by that amount.20 If the General Accounting Office
should conclude either that the appropriation charged with
the payment did not authorize same and that there was no

other appropriation act which did do so or that the claim
did not represent a legal demand against the United States
because not provided for in the contract, or was in con

travention of some particular statute or was otherwise
illegal, credit for the item is refused in the account of the
disbursing officer and in this event either he or his surety
must repay same into the treasury, secure refund from
the payee, or persuade Congress to validate the payment.
Occasionally blanket validation statutes are enacted.20*
The foregoing procedure of settlement and adjustment

of money claims against the United States arising out of
services rendered and supplies furnished the Federal gov
ernment obtains throughout the Administrative branch, but,
as stated, there are certain exceptions thereto where the
primary authority to settle the claims is lodged with the
particular administrative agency under which the claim
arose, though in such instances the disbursing officer to
whom the claim is presented for payment or the head of
the service concerned may request the General Accounting
Office to render a decision in advance of payment as to
whether the appropriation authorizes the payment or

20 See Sections 11 and 12, act July 31, 1894, 28 Stat. 208. Taft,
Our Chief Magistrate and His Powers, p. 81.

a�a Act April 21, 1922, 42 Stat. 497, act July 3, 1926, 44 Stat. 185
191, 882, 884, 1256.
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whether the claim is a legal one. This is frequently done
in practice. Some of these exceptions are claims of officers
and enlisted men of the Military services for reimburse
ment of the value of private property lost under certain
circumstances stated in the statutes 21 ; claims against the
District of Columbia Government22; claims against the
Federal Employees' Compensation Commission 23 ; claims
against the Merchant Fleet Corporation 24 ; claims for dam
ages on account of collisions with Navy and engineer ves
sels 25 ; and claims for pensions 26 or for War Risk Insur
ance or compensation.27 There are also enacted from time
to time special statutes authorizing the head of some ad
ministrative office to settle a particular class of claims
arising out of the activities of his office.28 There has been
doubt in the past as to the exact division of jurisdiction
between the administrative office charged by special statute
with the settlement of a particular class of claims and the
General Accounting Office under its power to settle and

adjust accounts of disbursing officers and to countersign
appropriation warrants, though it is probable that this
doubt has been determined against the General Accounting

"Act March 4, 1921, 41 Stat. 1436; Act October 6, 1917, 40 Stat.
390. See 1 Comp. Gen. 63, id. 104, id. 645.

22 2 Comp. Gen. 141, id. 491, id. 668.
23 2 Comp. Gen. 6, id. 784.
24 Merchant Marine Act of 1920, 41 Stat. 988; United States ex.

rel. Skinner and Eddy Corporation v. McCarl, 8 Fed. (2nd) 1011;
Suits in Admiralty act of March 9, 1920, 41 Stat. 526, 528.

ss Act June 24, 1910, 36 Stat. 607; Act June 5, 1920, 42 Stat. 1015.
2< See acts of December 23, 1886, 24 Stat. 353, and March 3, 1899,

30 Stat. 379, and Bureau of Pensions, Institute for Government

Research No. 24.
27 Act of October 6, 1917, 40 Stat. 409, as amended by the act of

June 25, 1918, 40 Stat. 615 and December 24, 1919, 41 Stat. 375. See

1 Comp. Gen. 756.
28 In Act March 2, 1919, 40 Stat. 1272, authorizing the Secretary

of War to make settlement of informal war contracts and act of

July 18, 1919, 40 Stat. 912, authorizing him to readjust certain pre

war dredging and river and harbor contracts. See also act of May
27, 1908, 35 Stat. 318 and United States v. Cook, 257 U. S. 523, 42

Sup. Ct. R. 200, 66 U. S. Law ed. 350.
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Office by two recent decisions of the Supreme Court of the

United States.29
There is a third general class of money claims chargeable

to appropriations where there is required the concurrence of

the General Accounting Office and the head of the Admin

istrative office under which the claim arose for its allow

ance. However, this is a limited class and, generally speak
ing, such claims arise out of damages to private property
caused by the operation of vehicles of the Administrative
branch.30 There has been considerable agitation within re

cent years for the enactment of a comprehensive and hu

mane tort law authorizing administrative settlement of

tort claims against the United States with right of suit in
the courts and it is safe to predict that such a statute will
be enacted within the next few years.31
Money Claims of United States against Debtors.�There

is little substantial difference between the procedure of

settlement of money claims against debtors of the United
States and the procedure of settlement of general claims
against the Federal government for services rendered or

supplies furnished it and chargeable to appropriatedmoneys.
These claims are of two general classes: (1) Balances cer

tified due the United States in the audit and settlement of
disbursing officers' accounts and (2) Balances due the United
States because of erroneous payments by disbursing officers
to contractors and others, because of failure to properly pre
serve and account for public property, because of failure to

pay for surplus property purchased from the United States
or because of breach of contract. Theremayariseotherclasses
of claims against private parties but, generally speaking,
the foregoing includes the bulk of claims of the United

28 Wright v. Ynchausti and Co., 71 U. S. Law ed. 267; Wright
et al., v. Manila, id. 829.

30 See act of June 30, 1921, 42 Stat. 84, 2 Comp. Gen. 18. See also
act of December 28, 1922, 42 Stat. 1066, where the concurrence of
the head of the department or establishment concerned and Congress
is required, 2 Comp. Gen. 529.

31 See E. M. Borchard, Government Liability in Tort, 34 Yale Law
Journal, 229, and bills for that purpose passed both the Senate and
House of the 69th Congress but due to the legislative jam the two
houses did not come to an agreement with respect thereto.



294 GEORGETOWN LAW JOURNAL

States against its debtors.
The claims against disbursing officers and their sureties

appear on the books of the General Accounting Office but
claims against contractors and others because of breach of
contract, for failure to account for public property, for
damages to public property, etc., are supposed to be trans
mitted by the Administrative office under whose jurisdic
tion they arose to the General Accounting Office for audit
and settlement. This procedure is not always observed
for in ordinary practice the Administrative office attempts
to make collection before transmitting the claim to the
General Accounting Office, and in some instances such of
fices have transmitted their version of the law and facts
to the appropriate United States Attorney with request that
he institute suit to recover the indebtedness. Such proced
ure is not desirable both from the standpoint of the United
States and the debtor and it has been questioned in at least
one United States District Court 32 whether suit could be
maintained to recover a balance not certified by the Gen
eral Accounting Office to be due the Government.

Money Claims Arising Out of Collection.� A further
class of money claims against the United States is for
refund of taxes or custom duties erroneously or illegally
collected. Both the collection and refund of taxes and cus

toms are centralized under the Treasury Department�the
matter of taxes being under the immediate supervision
of the Commissioner of Internal Revenue 33 and the mat

ter of Customs being under the immediate supervision of
the Director of Customs.34 These two bureaus of the Treas

ury Department, together with the Post Office Department,
52 Eastern District of Pennsylvania. Apparently no appellate court

has considered the precise point. In cases reaching such courts, there
had been such settlements. See Saule v. United States, 100 U. S. 8,
25 U. S. Law ed. 536.

3S See The Internal Revenue Service, Institute for Govern

ment Research Monograph No. 25, for the history and functions of

the Bureau of Internal Revenue.
34 See The Customs Service, Institute for Government Research

Monograph No. 33, for the history and functions of the Bureau, or
Division of Customs.
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collect practically all of the money deposited in the Treas
ury for subsequent appropriation by Congress and, in broad
outline, their procedure in so doing is very similar.
The importer declares the value of his importations with

the Collector of Customs at the port of importation and
the taxpayer prepares and files his tax return with the
Collector of Internal Revenue of his district. Both of these
collectors are subordinates of the Treasury Department
and they are assisted by a corps of employees. The de
clared value of the importations and the importations them
selves are carefully examined by skilled appraisers and
they are assisted in fixing the customs duty by invoices,
consular reports and reports of Secret Service agents sta
tioned in the foreign countries from which the importations
were made. The various tariff statutes make certain broad
classifications of imports and fix the duties to be paid on
each class. There remains to the Customs Service the
task of determining the character and value of the imports
and the application of the appropriate section of the tariff
statutes thereto. The importer and the appraiser may getinto a dispute as to sections of the tariff act applicable to
the importation and if so, the dispute is submitted to the
Collector at the port.35 If the Collector and the Comptrollerof Customs cannot agree, the dispute is submitted to the
Secretary of the Treasury for his determination.36 How
ever, the principal controversies between Customs employees
!?1�P�lerSA� not arise over the Pr�Per interpretationof the tariff act but as to whether the particular article imported is the same or similar to some article named in thetariff act In other words, the controversies are primarily
ST? Wf �f faCt and there exists - administrative board known as the Board of General Anpraisers- now a part of the judicial branch of

f^entan^signated theCo^Ca^o^r^e" See Secti�ns 2621 and 2626, Revised Statutes.
"Section 2652, Revised Statute, Act October 3 1913 <na* March 3, 1875, 18 Stat. 469, 14 Opins. Atty. Gen 559

^

Stat^ 10' 189�' 26^ 131 and Act September 21, 1922, 42
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such questions of fact with the right to either party of
appeal to the Court of Customs Appeal. These two Courts
will be hereinafter discussed in connection with the ques
tion of judicial determination of controversies with the
Administrative branch of the Government. The same gen
eral procedure obtains in the collection of internal revenue
except that save for routine matters, the tax returns filed
by taxpayers are audited by the Bureau of Internal Rev
enue in Washington and not by the Collectors or their sub
ordinates. There is not only provision made by regulation
for appeals within the Bureau of Internal Revenue but
by statute for appeals to the Board of Tax Appeals. This
board is an administrative one ; however, for all substantial
purposes, it is independent of the Treasury Department
and appeals therefrom may be taken directly to the appro
priate United States circuit court of appeals or to the
Court of Appeals of the District of Columbia.39
Preparation of Money Claims for Administration Deter

mination.�Whether the money claim be one chargeable to

appropriations for services rendered or supplies delivered
to the United States or one of the limited class of tort
claims recognized by appropriation statutes or whether it
be one for refund of taxes or customs erroneously or ille
gally collected, it should be presented to the appropriate
administrative officer in clear, concise, written terms and

accompanied by all available evidence in the form of doc
uments or affidavits tending to prove the claim to in fact
exist. Such a statement of the claim should be accompanied
by written argument referring to any known administrative
or court decisions tending to demonstrate the legality of
the claim. This is equally true as to money or pension
claims finally determinable by the administrative officer
concerned and as to money claims of the United States
against its debtors which are believed by the debtor to be
unfounded either in law or fact.

The well-advised lawyer will use the same degree of care

38 Act May 28, 1926, 44 Stat. 669.
39 Act of June 2, 1924, 43 Stat. 336-338 as amended by the act of

February 26, 1926, 44 Stat. 105-111.
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in presenting a claim to the General Accounting Office, the
Bureau of Internal Revenue, the Board of General Ap
praisers of the Custom Service, or to the administrative
officer in event the claim must be settled by such officer

pursuant to some special statutory provision, as he would
in presenting the claim to a court in event the administra
tive settlement should be adverse and he should be required
to bring suit thereon if such can be done, or to defend a

suit instituted by the Government on the claim.

A careful presentation of such a claim to the Adminis
trative branch of the Government not only facilitates an

administrative settlement but where the claim is well

founded, such presentation may render suit unnecessary.
In any event, arguments both of law and fact are carefully
considered by one or more lawyers in the administrative
office having final administrative determination thereof and
it is always advisable for the claimant or his attorney to
refer to and distinguish, if possible, any known decisions
of the courts or known opinions of the legal officers of the
Government apparently adverse to his contentions. After
all, the officers and employees of the various sub-divisions of
the administrative branch of the Government are but hu
man, and all else being equal, a claim fully and fairly pre
sented to them will receive greater consideration than a
claim not so presented. Furthermore, there is little pos
sibility of these men and women not being familiar with,
or without the means of locating any adverse decisions or

opinions for the consideration of such claims, in many in
stances, has been their daily task for many years.
The foregoing does not mean that a claim poorly pre

sented will never receive careful consideration for it fre
quently occurs that the letter in which the claim is asserted
is prepared by the claimant, himself, and bears all the
earmarks of ignorance as to the proper method of state
ment and proof of the claim. In such instances it is the
general rule for the Government attorney or clerk prepar
ing the claim for the consideration of his official superiorsto use his best endeavors to secure either from the claimant
or the proper administrative officer a complete statement
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of all the facts in the matter and to locate and apply any
applicable decisions either of his own office or of the courts
or both. However, there seems to be a general feeling
in the Administrative branch of the Government that when
a claimant has employed an attorney to present his claim,
the attorney should assemble and file any evidence or ar

guments in support thereof.
The methods and procedure of presenting money claims

to these administrative officers or defending such claims
before them is most informal. Witnesses are rarely if
ever examined by them and practically all of the evidence
is presented either in the form of documents duly authenti
cated or by ex parte affidavits. The particular administra
tive officer in charge of the rendition of the services or

completion of the contract or assessment and collection of
the customs duties, etc., ordinarily prepares and submits
a written statement as to his version of the facts of the

controversy. Special investigators of the Bureau of Pen
sions and of the United States Veterans' Bureau make in

vestigations and reports from personal visits to the claim
ant before their bureaus for the purpose of checking up
the facts alleged. The administrative officer having the
determination of the claim considers both the reports and
the affidavits and attempts, if possible, to reconcile any

divergent statements. Unless such reconciliation is pos
sible or the administrative officer is clearly shown to be in
error in his version of the facts, his statement is accepted
as being correct 40 and the claimant must either accept set
tlement, on that basis or, if possible, institute suit in the
proper court with the hope of being able to disapprove the
statements in court. In event the claim is against him, he
may refuse payment and thus force the United States to
either abandon the claim or prove it in court.

Controversies Not Involving The Payment Of Money.�
While money claims give rise to the greatest number of
disputes with the Administrative branch of the United
States Government, there are many controversies arising

" 3 Comp. Gen. 51.
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out of its regulatory activities, and of its administration of

the public lands, and out of its control over the granting
of patents, trademarks and copyrights. There may oc

casionally arise a controversy not compensable in money

out of a War Department grant of permission to divert

navigable waters, such as the one now pending in the

Supreme Court of the United States over the diversion of

the waters of Lake Michigan through the Illinois Canal
and on one side or the other as their interests are affected
are arrayed all of the states bordering on the Great Lakes
and many of those bordering on the Mississippi River.
Similar consequences may flow from the irrigation ac

tivities of the Interior Department in the section roughly
classified as the Rocky Mountain States, though here, in
most instances, any damages to owners of the land may
be compensated in money. Also there may occasionally
arise a controversy as to whether an alleged homesteader
on the public domain is entitled to a patent to public land
either because the land has been withdrawn from entry
or he has not complied with the homestead laws or because
he obtained his patent through fraud. These controversies
were at one time of great importance on account of their
number but they have steadily dwindled in importance as

the extent of the public domain has grown less and less.41
Procedure.�The same general rule heretofore stated as

to the informality in presenting money claims for considera
tion obtains with respect to the presentation of claims
concerning title to public lands or to any other specific
property as to which title is in dispute but it is even more

important than in the case of money claims that the pres
entation be thorough and complete. As will be hereinafter
shown, it is possible in all money claims not sounding in
tort to secure a judicial review of the action of the Ad
ministrative branch in refusing to pay a money claim while
it is not always possible to secure such a review of ad
ministrative action concerning claims of the character now
considered.

"The General Land Office, Institute for Government Eb-
search Monograph No. 13.
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Immigration and Naturalization Controversies.�Contro
versies concerning immigration of aliens may arise with
either the Department of Labor or the Department of State.
The present Immigration Act of 1920, requires the alien,
among other things, to present a passport with the visa of
the local American Consul of the port or city of his origin.
This visa may be refused, and if so, appeal may be taken
to the Department of State. There is no provision for

judicial review of the action of the American Consul and
the Secretary of State in refusing to visa a passport.42
After the alien has obtained such a visa, the question may
then arise with the Immigration Service as to whether
he is entitled to enter the United States or if having been

permitted to enter, whether he should not be deported for
some reason which did not appear at his entry or which

subsequently occurred, such as becoming a criminal or a

pauper.43 These controversies are heard by a board of in

quiry consisting of three employees of the Immigration
Service at the port of entry and there may be an appeal
from that board to a board of review which acts as a special
adviser to the Secretary of Labor. While the proceeding
before the board of inquiry is informal, it hears witnesses,
considers affidavits, records, photographs, etc., tending to

show that the alien is entitled to admission, that is, he does
not come within any of the classes named in the law as not

being entitled to admission and subject to deportation. In
event of an adverse decision and appeal to the Board of
Review in the Department of Labor in Washington, there
is sent up a transcript of the evidence and hearing before
the Board of Inquiry. Counsel are permitted to submit
either oral or written arguments before either board and
have the right of cross-examination of witnesses before the
Board of Inquiry.

42 Such a. review was attempted by the filing of a writ of mandamus
in the Supreme Court of the District of Columbia directed to the

Secretary of State to require him to direct the appropriate United
States Consul to visa the passport of the Countess Karolyi and the

Court dismissed the petition for lack of jurisdiction to entertain it.

"Bureau of Immigration, Institute for Government Research
Monograph No. 30.
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Naturalization of aliens is the jurisdiction of the courts
�either state or Federal�but the Bureau of Naturaliza
tion has important work to do in connection therewith.
Field examiners of the bureau carefully examine all alien
applicants for American citizenship and may be present
in court in any naturalization proceedings. The bureau
considers the competency of courts making application to
it for naturalization forms which must be executed and
returned to it for filing and it also considers and passes
upon the necessity for noting exceptions to, and appeals
from judicial rulings as well or upon the institution of
cancellation of naturalization papers.44 As will be obvious,
the principal controversies with the naturalization service
are not determined by it but by the courts where the con

troversy arose. In this respect, controversies arising over
naturalization cases are similar to controversies arising
with the Department of Justice concerning litigation which
arose in the administrative branch and has reached the
judicial branch on review.45

Patents, Trade Marks, And Copyrights The authority
and jurisdiction to grant patents and register trade marks
is that of the United States Patent Office,46 which is now
a part of the Department of Commerce, while the regis
tering of copyrights is the duty of the Library of Con
gress.47 This matter of granting of patents and registration of copyrights has been contrasted as follows :

Patents for inventions cannot by law be issued to the
inventor until the novelty, the utility and the actual
discovery or invention by the claimant have been es
tablished by proof before the Commissioner of Pat
ents; and when he has secured such a patent and un-
dertakes to obtain redress for a violation of his right

"Bureau of Naturalization, Institute for Government t?*search Monograph No. 43
uovernment Re-

2,�s� its: 0rpra- in� ~ ~
" Act March 4, 1909, 35 Stat. 1075.
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in a court of law, the question of invention, of novelty,
of originality, is always open to examination. Our
copyright system has no such provision for previous
examination by a proper tribunal as to the originality
of the book, map or other matter offered for copyright.
A deposit of two copies of the article or work with
the Librarian of Congress, with the name of the author
and its title page, is all that is necessary to secure a

copyright. It is, therefore, much more important that
when the supposed author sues for a violation of his
copyright, the existence of those facts of originality, of
intellectual production of thought and conception on

the part of the author should be proved, than in the
case of a patent right.48

It is important to understand that if no property right
existed in the invention, trademark or copyright, the ob
taining of a patent or registration will not create any right.
They serve the purpose of protecting such a right during
the life of the patent or the period of registration.
Procedure In Copyright, And Trade-Mark Registration

And Securing of Patents.�The procedure of registration
of copyrights is simple. All that is required is the deposit
before publication of the printed copy of the title of the
book in the Library of Congress, the giving of information
of the copyright by the insertion of the notice on the title

page or the next page, and the depositing of two copies
in the Library of Congress within three months after the

publication.49 Ad interim copyright protection of a book

published abroad in the English language may be obtained

by depositing within thirty days of such publication a copy
of the book in the Library of Congress with request for
reservation of the copyright.50

48 Burrow-Giles Lithographic Company v. Sarony, 111 U. S. 53,
28 U. S. Law ed. 349, 4 Sup. Ct. R. 279.

49 Callaghan v. Myers, 128 U. S. 617, 9 Sup. Ct. R. 177, 32 U. S.
Law ed. 547. Sections 9 and 12, Copyright Act of March 4, 1909,
35 Stat. 1078, as amended by the act of March 4, 1919, 38 Stat. 211.

60 Section 21 of the act of March 4, 1909, 35 Stat. 1080, 28 Opin.
Atty. Gen. 176.
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The copyright statutes, as explained by regulations ob
tainable from the Library of Congress, are changed from
time to time and anyone having occasion to copyright books,
articles, drawings, paintings, musical compositions, photo
graphs, etc., should not only obtain a copy of the copyright
statutes of Congress but a copy of the Rules and Regula
tions of the Copyright Office of the Library of Congress.
The copyright fees are changed from time to time as well
as the period of copyright and the works for which copy
rights may be obtained.51 It has long been a requirement
that the printing of books in the English language must be
done in the United States before they may be copyrighted.52
The procedure before the Patent Office for the issuance

of a patent or the registration of a trade-mark is more for
mal than that before any of the other administrative sub
divisions we have heretofore discussed. Since no patent
may be granted unless it represents an original contribu
tion to the art nor a trade-mark registered which resembles
closely other trade-marks and tending to mislead the pub
lic, it is necessary to know in advance of filing an applica
tion for a patent or registration of a trade-mark the state
of the records of the United States Patent Office with re

spect to patents issued for similar inventions or registra
tions made of similar trade-marks. The employees of the
United States Patent Office will not make such searches of
the records for the purpose of informing prospective pat
entees or registrants of trade-marks and there has grown
up a number of patent law firms of lawyers in some of
the principal cities of the United States with corresponding
arrangements with patent lawyers in Washington near the
Patent Office who have sufficient mechanical and other tech
nical training to make such examinations. In other words
it is almost essential that a prospective patentee or reg-lstrant of a trade-mark obtain the services of a member
"Sections 4 and 5 of the act of March 4, 1909, 35 Stat 1076

presently define the cases of literary works, which may be copyrightedand the^contents of the applications therefor. Se'e alsoTectSs7, 8, 9, 10, 11 and 12 of said act of 1909.

AUvf^l?^0?71^ Act �f 19�9' 35 Stat" 1078, 28 Opina.Atty. Gen. 176; Huebsch v. Crist Co., 209 Fed. 885.
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of the patent bar to not only make the necessary searches
of the records of the Patent Office but to see that his ap
plication is properly drawn and accompanied by the neces

sary drawings, models, evidence of originality, etc., re

quired in such applications.53
The application must include: (a) the first fee of $20;

(b) a petition; (c) a specification; (d) an oath; and (e)
drawings or models when required. The specification must
show the name and residence of the applicant and title
to the invention, a general statement of the nature and
object of the invention, a brief description of the several
views of the drawings, a detailed description, the claim or

claims for patents, and the signature of the applicant.
Before the patent is issued it must reasonably appear that
the invention represents an original contribution to the
art, that it is useful, that it is an invention, that it has
not been used or patented by others in the United States
or foreign countries nor described in papers published
either in the United States or foreign countries, before
the date of the invention, that the invention was not aban
doned and that it has not been on public sale in this coun

try for more than two years prior to the date of the ap
plication.
The application when filed is assigned to an employee

of the Patent Office for investigation and rejection or ap

proval. As may be expected, controversies may arise with
him as to any of the numerous questions of fact involved
and provision is made for appeals, upon payment of an

additional fee, from his rulings to a board of examiners in
chief. It is then assigned to a primary examiner, who
makes a written report back to the examiners in chief, a

copy of which is furnished the applicant or his attor

ney, who may reply thereto. There are considered in such

appeals the questions raised by the applicant, only, and a

further appeal may be taken from the board to the Com
missioner of Pensions in person. A further appeal in

" The Patent Office, Institute for Government Research Mon

ograph No. 31.
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patent matters may be taken to the Court of Appeals of

the District of Columbia.54 The court fees in such cases

are paid by the applicant and the decisions of the District
of Columbia Court in favor of the granting of the patent
is merely a part of administrative machinery for the is

suance of letters patent and is not res adjudicata of the

validity of the patent in event of suit between the pat
entee and an alleged infringer of the patents.
There are elaborate rules of the Patent Office for con

ducting such appeals in either patent or trade-mark cases

and for interference proceedings 55 to determine priority
of invention between two or more parties claiming sub

stantially the same invention and also, for opposition pro
ceedings in the registration of trade-marks. There is sub
stantially a similar system of appeals from the examiner
in interference and opposition proceedings as in the case

of issuance of letters patent.56 In many respects, the Pat
ent Office is organized and conducted as the system of
United States Courts and is unlike in this respect any of
the other administrative services unless it be the ones en

gaged in regulatory activities.

Controversies With The Regulatory Services.�There are

three principal regulatory services of the Administrative
branch of the United States Government, the Comptroller
of the Currency having general supervision over the Na
tional banks, the Interstate Commerce Commission having
general supervision over rail and water carriers, and the
Federal Trade Commission having general supervision over

practices in interstate commerce of private business. To
a more limited degree, the Federal Reserve Board is charged
with supervision over the Federal Reserve Banks, the Pub
lic Health Service is charged with the enforcement of cer-

" Act February 9, 1893, 27 Stat. 436; Casper v. Gold, 34 App. D. C.
194; Smith v. Muller, 75 Fed. 612; Postum Cereal Company v. Califor
nia Fig Nut Company, 54 App. D. C. 285, 71 U. S. Law ed. 354.
" Act July 8, 1870, 16 Stat. 200, 204.
"American Druggist Syndicate v. U. S. Industrial Alcohol Com

pany, 2 Fed. (2nd) 942, 55 App. D. C. 141; National Biscuit Com
pany v. J. B. Carr Biscuit Co., 3 Fed. (2nd) 87, 55 App. D. C. 146.
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tain health rules at the ports of entry of theUnited States and
the Department of Agriculture is charged with inspection
of packing house products and the enforcement of certain
statutes applicable to Federal Stock Yards. Also, the De
partment of Commerce has general supervision under
treaties with England, Russia, and Japan of fur-bearing
seals in Alaskan waters and last, but not least, the Treas
ury Department has general supervision of the regulatory
laws generally known as the Narcotic and Prohibition Acts.

The regulatory activities of the named services having
to do with statutes relating to public health, Alaskan seal

ing, inspection of packing house products and the enforce
ment of the Packers and Stockyards, Narcotics and Pro

hibition acts are regulatory in the sense that they are

restrictive of the freedom of individuals but in a larger
sense they are no more regulatory than the enforcement

of the criminal code of the United States. Whether rightly
or wrongly, a large number of people of the United States
have been so strongly convinced that the good of the whole

demanded restrictions in these several matters that they
have induced the enactment of statutes therefor. Gener

ally speaking, controversies arising between the individual

and the employees of the Administrative services concerned

with meat inspection, supervision of Alaskan sealing and

enforcement of quarantine restrictions, are adjusted ad

ministratively by appeal to the head of the Administrative
service concerned, through acquiescence, or through a

change in the law. However, enforcement of the Nar
cotics and National Prohibition Acts as well as the Pack
ers and Stockyards Act requires the aid of the judicial
branch of the Government and any controversies with the
Administrative branch are adjusted therein .

The Comptroller Of The Currency.�The Comptroller of
the Currency is a bureau official of the Treasury Depart
ment and he is also ex officio a member of the Federal Re
serve Board.57 This office is also a regulatory one and
" Section 325, Revised Statutes, Section 10, act December 23, 1913,

38 Stat. 260.
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has charge of the organization, operation, and dissolution
of National banks. The showing required by law as to the

capitalization and number of stockholders, directors, etc.,
for the organization of National banks must be made to

the Comptroller of the Currency and his supervision over

the operations of such banks is effected by a corps of ex

aminers appointed by him and by sworn statements of the
condition of the banks which he may require at any time.
In event a bank is shown to be in precarious financial con
dition and suggestions and directions for reform in its
methods bring no relief or if the stockholders of a National
bank should decide to liquidate and go out of business or

convert it into a state bank, the dissolution takes place
under the supervision of one of the various National bank
examiners.58 It may be stated here that the decisions of
the Comptroller of the Currency as to the organization,
supervision, or appointment of receivers are not review
able by the courts.59 However, his orders of assessments
may be so reviewed so far as they purport to determine who
are liable for such assessments.60

The Federal Reserve Board.�The duties of the Federal
Reserve Board are limited to the supervision of the Fed
eral Reserve Banks and their branches and, in broad out
line, are in many respects similar to the duties of the
Comptroller of the Currency with respect to National banks.
Here again there are no administrative appeals from the
decisions of the Board fixing discount rates or the policies
of the Federal Reserve Banks and there is no judicial review
except to the extent the question may be raised between
a Federal Reserve Bank and another bank in carrying into
effect the policies and directions of the Board.61

68 Section 5239, Revised Statutes and Sections 1 and 3 of the act of
June 30, 1876, 19 Stat. 63. See Washington National Bank v. Eckels
57 U. S. 870.

" s

" Cadle v. Baker, 20 Wall. 650, 22 U. S. Law ed. 448; Chetwood v.
California National Bank, 113 Cal. 619, 45 Pac. 854.

�� Concord First National Bank v. Hawkins, 174 U. S. 364, 45 U. S.
Law ed. 1007.
" American Bank and Trust Co. v. Federal Reserve Bank of At

lanta, 262 U. S. 643, 43 Sup. Ct. R. 649, 67 U. S. Law ed. 1153.
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The Exclusion Of Matters From The Mails.�The Post
master General is given authority by statute to exclude
from the mails lottery tickets, literature of schemes to de
fraud, obscene matter, etc.62 There is no fixed procedure
of bringing the offending matter to the attention of the
Post Office Department ; it may be sent to the Postmaster
General by some person who has received the material
through the mails, or some officer or employee of said

Department may discover the use of the mails therefor or
some of the various societies for the suppression of vice

may bring it to the attention of the Department. How
ever notice is received, the situation is ordinarily inves

tigated by a post office inspector and in most instances the
offending party is given an opportunity to be heard as to

any- evidence or law he may desire to present. These hear

ings are ordinarily conducted in the office of the Solicitor
for the Post Office Department, who prepares the record
and his recommendations thereon for the consideration and
determination of the Postmaster General. There is no fur
ther administrative appeal in the issuance of an order de

nying the use of the mails to an offending publication.
The Federal Trade and Interstate Commissions.�These

two commissions are strictly regulatory agencies of the

administrative branch and the formality of their proceed
ings is not less than that of the Patent Office.

The Federal Trade Commission's principal function is

to prevent unfair methods of competition in interstate

commerce, though incidentally it may investigate and com

pile data concerning corporations engaged in interstate

commerce for use of the various committees of the Senate

and House of Reprsentatives.63 The proceedings before the

Federal Trade Commission are commenced by some business
concern or individual addressing it a letter wherein are

62 See footnote to the dissenting opinion of Mr. Justice Brandeis in

United States ex rel. Milwaukee Social Democrat Publishing Com

pany v. Burleson, Postmaster General, 255 U. S. 407 at page 418,
for a collection of the various statutory provisions conferring such

power on the Postmaster General.
63 The Federal Trade Commission, Institute for Government
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set out some of the practices of a competitor believed to

be unfair. The Federal Trade Commission does not ordi

narily disclose the names of the complainants, but if the
practices complained of are serious, it sends an investigator
into the field to gather the facts concerning the practices.
Upon completion of the investigation, in which there may
be concerned lawyers, economists, and accountants of the

Commission, the investigator submits a written report with
the evidence he has collected recommending either that a

formal complaint be issued to the offending business or

person or the proceedings be closed and dropped from fur
ther consideration. If the proceedings are dropped, the
matter is closed for the time being, but if a majority of
the Federal Trade Commissioners believe that unfair meth
ods of competition are being used in interstate business of
the concern, a formal complaint is issued to this business
requiring it to appear before the Commission and answer

the statements contained in the complaint and to show
cause why it should not be required to cease and desist
from such practices in the future.

Upon receipt of such a formal complaint, the business
concern may appear and confess to the practices complained
of and agree to discontinue them forthwith or it may con

fess that the practices exist but contend that they are not
condemned by the Federal Trade Commission Act or it
may deny that such practices exist. In event of contest,
both the employees of the Federal Trade Commission and
the business concern may introduce such witnesses and doc
uments as they think necessary to prove the facts in the
matter. This evidence is taken before an examiner of the
Federal Trade Commission, who rules upon the admissibil
ity of any contested evidence. When all of the evidence
has been presented by both parties, they present to the
examiner briefs of the law and the facts, and he, in turn,
makes a written report of the law and the facts to the
Commission. After oral arguments and supplemental briefs
Research Monograph No. 7. See acts of September 26, 1914, 38
Stat. 717, and October 15, 1914, 38 Stat. 730.
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before the Commission, it rules upon the case and either
dismisses the matter or enters an order to cease and desist
as it may think the law and the facts warrant.

The Interstate Commerce Commission is charged with a

number of purely supervisory duties, such as the inspec
tion of railroad appliances, control over issuance of railroad
securities, extensions of services, valuation of railroad
properties, but probably the greatest number of contro
versies with it arise in connection with its quasi-legislative
duty in fixing freight and passenger rates and its quasi-
judicial duty in determining whether rates in effect are un

reasonable.64 In all of these several matters, the inspec
tions or preliminary investigations are made by employees
of the Interstate Commerce Commission, who report back
to the full Commission for final hearing of any controversy.

Applications for issuance of additional securities on a

railroad or for the change of its indebtedness from interest

bearing bonds to non-interest bearing stocks or for the ex

tension of the railroad into territories served by other rail
roads are made by the proper office of the railroad con

cerned to the Interstate Commerce Commission and the

applications are supported by affidavits of the facts deemed

necessary. The Commission may require further facts

and enters its orders after hearings either against the ap

plication or granting same in whole or in part. Applica
tions for consolidation of railroad companies are similarly
made and they may be opposed by the minority stockhold
ers or others having an interest therein. Extended hear

ings may be held both for the taking of testimony and

the submission of oral or written arguments for and against
the proposed consolidation, whereupon the matter is con

sidered by the Commission and its order entered disap
proving or approving in whole or in part the application.
A controversy as to a rate may arise either upon the

motion of the Commission itself or upon the complaint of
a shipper or traveler. In such event, the Commission pro-

64 The Interstate Commerce Commission, Institute for Gov

ernment Research Monograph No. 18.
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ceeds to serve notice thereof on the carrier concerned and
a skilled examiner, accompanied by one or more attor
neys and other investigators, are sent into the field to secure

the facts, resembling in this respect the proceedings of
the Federal Trade Commission, hereinbefore discussed.
Public hearings are held before the examiner and evidence
for and against the rate is introduced by both sides to the
controversy. Ordinarily, complaints as to rates are made
by Chambers of Commerce or larger shippers, who assist
the attorneys of the Interstate Commerce Commission in
assembling the facts against the rate about which com

plaint is made and in support of some lower rate alleged to
be reasonable. Counsel for the railroad assemble the
facts, if any, in support of the rate and the whole is placed
into the record before the examiner, who rules on the
competency and materiality of the evidence.
At the conclusion of the hearings, the attorneys from

the Commission and the carrier have the opportunity of
submitting, within some agreed-upon and fixed period,
briefs on the law or facts or both and the examiner pre
pares his report and recommendation for the Commission.
A copy thereof is furnished the attorneys for the Com
mission and for the carrier, who have the privilege of
submitting briefs attacking or supporting any conclusion
of law or fact of the examiner. At a stated time the case
is set down for argument before the Commission and there
upon the appropriate order is entered. If a rate is found
to be unreasonable, a reasonable rate is fixed for the future
subject, of course, to change upon a proper showing and
reparation may be awarded the shipper for the difference
between the rate collected by the carrier and the rate found
to be reasonable. The same general procedure obtains as
to the valuation of railroads for rate making purposesthat is, after investigational hearings before examiners
reports and exceptions thereto.
The eleven commissioners are divided into five sub-di

visions, consisting of three members each, except sub-di
visions 1 and 2, with the senior member of each sub-division
as chairman. These sub-divisions are authorized by ma-
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jority vote to determine any question which may come be
fore the Commission and allotted to the particular sub
division subject to a rehearing before the full Commis
sion of eleven members. Matters of more grave and far-
reaching importance may be set down for hearing before
the full Commission rather than before a sub-division
thereof.

Rules Of Admission To Practice Before The Several Sub-
Divisions Of The Administrative Branch.�Practically all
of the sub-divisions of the administrative branch of the
Government have issued rules and regulations requiring
attorneys to register with them before permitting them to
conduct cases before such branches.65 The rules of the
various services differ somewhat as to their details, but
generally speaking, the attorney must execute an applica
tion on a form furnished by the administrative service con

cerned and show that he is a member of the bar of the
Supreme Court of the United States or of his state; that
he is in good standing at said bar ; and that he is a person
of good moral character. The name of any attorney may
be stricken from the roll of attorneys upon a showing that
he has been disbarred by the Supreme Court of the United
States or of his state or that he has indulged in unfair and
questionable practices toward either the United States or

his clients.

There is no common register of attorneys in the ad
ministrative branch of the Government, just as there is no

common register of attorneys in the Federal courts. How

ever, the fact that an attorney is a member of the bar of
one Federal court entitles him to admission to the bar of

any other Federal court, but the fact that he may be en

rolled to practice before one of the various administrative
services does not entitle him to enrollment to practice be
fore the remaining ones. Perhaps such an arrangement

*5 See Thorpe, Federal Departmental, Organization and Prac

tice; Goldsmith v. United States, 270 U. S. 117, 46 Sup. Ct. R. 215,
70 U. S. Law ed. 494.
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may be made in the future, but for the present the attorney
must comply with the regulations for enrollment of each
sub-division of the administrative branch he may have
occasion to appear before in his professional capacity.



CONGRESSIONAL AND STATE CONTROL OF
ELECTIONS UNDER THE CONSTITUTION

By ROBERT A. MAURER

RECENT discussion in and out of Congress concern-

y ing the right to vote under the Constitution of the
United States and the powers of Congress with relation
thereto suggests the desirability of reviewing the constitu
tional provisions involved and their interpretation by the
Supreme Court. Whether the Federal government shall
extend the hand of its authority for the purpose of con

trolling conditions which affect our electoral systems in the
states, may be often only a matter of policy. We shall
confine our attention herein to questions of power, taking
up the extent of authority granted to Congress, first over
the election of its own members, and second over the ap

pointment of presidential electors, reserving for final dis
cussion the somewhat unsettled questions arising out of
the application of the Fourteenth and Fifteenth Amend
ments.

By Article I, Section 2, of the Constitution, "the House
of Representatives shall be composed of members chosen

every year by the people of the several states,�" and by
the Seventeenth Amendment "the Senate of the United
States shall be composed of two senators from each state,
elected by the people thereof,�." With relation to each

of these it is provided that "the electors in each state shall
have the qualifications for electors of the most numerous

branch of the state legislature."
Whenever the states fix the basis for the right to vote

for members of the lower house of their legislatures, these
standards become, by adoption, the constitutional basis for

the right to vote for Representatives and, since the Seven

teenth Amendment, for Senators.
"The States in prescribing the qualifications of

voters for the most numerous branch of their own

legislatures, do not do this with reference to the elec

tion for members of Congress. Nor can they prescribe
the qualification for voters for those eo nomine. They

S14
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define who are to vote for the popular branch of their
own legislature, and the Constitution of the United
States says the same persons shall vote for members
of Congress in that State. It adopts the qualification
thus furnished as the qualification of its own electors
for members of Congress.
"It is not true, therefore, that electors for members

of Congress owe their right to vote to the State law
in any sense which makes the exercise of the right to
depend exclusively on the law of the State." 1

But the constitutional power to define the right to vote
is expressly and entirely in the States. Any attempt by
Congress to pass upon the right of suffrage, therefore, even
as it pertains to the election of members of Congress, would
be unconstitutional.

Authority is, however, given to the Congress by Section 4
of Article I, which, after stating that the times, places and
manner of holding elections for senators and representa
tives shall be prescribed in each state by the legislature
thereof, provides that :

"The Congress may at any time, by law, make or

alter such regulations,�" 2

The Supreme Court expounded this clause as follows :

"We are unable to see why it necessarily follows
that, if Congress makes any regulations on the sub
ject, it must assume exclusive control of the whole sub
ject. The Constitution does not say so . . .

"It seems to us that the natural sense of these words
is the contrary of that assumed by the counsel of the
petitioners.3 After first authorizing the States to pre
scribe the regulations, it is added, 'The Congress may
at any time, by law, make or alter such regulations.'

'Ex parte Yarbrough, 110 U. S. 651, 663-664 (1884).
* The limitation which follows�'except as to the places of choosing

Senators' is now of no practical effect since popular elections by the
17th Amendment superseded election by the legislatures.

* The counsel for the petitioners contended that Congress has no
constitutional power to make partial regulations intended to be car
ried out in conjunction with regulations made by the states.
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'Make or alter:' What is the plain meaning of these
words? If not under the prepossession of some ab
stract theory of the relations between the State and
National governments, we should not have any diffi
culty in understanding them. There is no declaration
that the regulations shall be made either wholly by
the State legislatures or wholly by Congress. If Con
gress does not interfere, of course they may be made
wholly by the State ; but if it chooses to interfere, there
is nothing in the words to prevent its doing so, either
wholly or partially. On the contrary, their necessary
implication is that it may do either. It may either
make the regulations, or it may alter them. If it only
alters, leaving, as manifest convenience requires, the
general organization of the polls to the State, there
results a necessary co-operation of the two govern
ments in regulating the subject. But no repugnance
in the system of regulations can arise thence; for the
power of Congress over the subject is paramount. It

may be exercised as and when Congress sees fit to
exercise it. When exercised, the action of Congress,
so far as it extends and conflicts with the regulations
of the State, necessarily supersedes them. This is im

plied in the power to 'make or alter.' " 4

As a matter of fact Congress did not exercise this power
during the first half-century of our national history, per
haps in deference to an apparently strong opinion in the
states that Congress should not exercise this power unless
necessary. At the time of the adoption of the Constitution,
seven states, Massachusetts, South Carolina, New Hamp
shire, Virginia, New York, North Carolina, and Rhode Is

land, proposed an amendment in substance as follows : That

Congress shall not exercise the power except in cases where
the states neglect or refuse to make the regulations, or be
incapable of doing so.5

4 Ex parte Siebold, 100 U. S. 371, 383-384 (1879).
B U. S. Document, Formation of the Union�Pp. 1018, 1023, 1025,

1033, 1038, 1050, 1055.
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In 1842 Congress first made provision for the election of

representatives by separate districts 6 and some thirty years
later fixed the date of election of members of Congress on

the Tuesday after the first Monday in November, beginning
with the year 1876,7 and this date was in 1914 adopted for
the election of members of the Senate.8

There is no clearly defined authority for the assumption
that Congress has a general power of legislation concern

ing federal elections. Though there is some support for
this view in the general language used in the cases, here
and there, yet the opinion of the Supreme Court in New
berry v. United States says :�

"We find no support in reason or authority for the
argument that because the offices were created by the
Constitution, Congress has some indefinite, undefined
power over elections for Senators and Representatives
not derived from � 4. 'The government, then, of the
United States, can claim no powers which are not
granted to it by the Constitution, and the powers ac

tually granted, must be such as are expressly given, or
given by necessary implication.' Martin v. Hunter's
Lessee, 1 Wheat. 304, 326." 9

That the power to regulate the "manner" of holding such
elections is complete and far-reaching is illustrated in the
Elective Franchise Statutes, commonly known as the En
forcement Acts of 1870 and 1871, described by the Supreme
Court in Ex parte Siebold 10 as "an assertion on the part
of Congress of a power to pass laws for regulating and
superintending said elections (of members of the House
of Representatives) and for securing the purity thereof
and the rights of citizens to vote thereat peaceably and
without molestation," and sustained by the Court in that

6 Revised in 1911 with provisions for additional representatives at
large. Code of Laws of U. S., Title 2, Chap. 1, Sees. 3, 4, 5.

7 Code of Laws of U. S., Title 2, Chap. 1, Sec. 7.
8 Code of Laws of U. S., Title 2, Chap. 1, Sec. 1.
6 256 U. S. 232, 249 (1921).
10 100 U. S. 371, 382 (1879).
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case and in Ex parte Clarke,11 though subsequently repealed,
except for a few sections.

Congress may determine what is necessary to secure a

free, fair and honest vote and the proper conduct of the
elections. It may, for these ends, provide the officers who
shall conduct the Congressional elections and make return
of the results, provide for security of life and limb to the
voter, protect the act of voting, the place of voting and the
man who votes, from personal violence or intimidation and
the election itself from corruption and fraud.12

Unquestionably, Congress may by appropriate legislation
maintain the integrity of the election of its own members
against the forces of corruption or violence in whatever
form they may seek to influence or control the election it
self.13 The express power to regulate whatever enters into
the "manner of conducting the election" carries with it
the implied authority to carry the power into execution.14
In the Yarbrough case, in which the specific question

was the right of Congress to punish criminally a conspiracy
to intimidate a citizen in the exercise of his right to vote
under Section 5508 R. S. (now Section 51, Chapter 3, Title
18 of the Code of Laws of the United States) and Section
5520 R. S. (now incorporated into Section 47, Chapter 2,
Title 8 of the Code), the Supreme Court repudiates the
contention that an express grant of power is necessary to
sustain the federal statute. The Court speaks in broad
terms of authority in Congress to protect federal elections
from the forces of violence and corruption, but its conclu
sions in this case refer only to an implied power to enact
the criminal statute not expressly stated in the Constitu
tion, for the purpose of effectively protecting such elec
tions. The Court reviews the regulatory statutes pre
viously enacted by Congress for the control of elections and
definitely grounds them upon the express authority of Sec
tion 4 of Article I, to regulate the times, places and man-

11 100 U. S. 399 (1879).
1S Ex parte Yarbrough, 110 U. S. 651, 661 (1884).
11 Idem, 666, 667.
14 Idem, 657-7; Newberry v. United States, 256 U. S.232, 256 (1921).

...J
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ner of holding elections. This decision may rest upon the

same sure ground, holding that the express power carried

with it an implied power effectively to carry it into execu

tion.
This power is granted expressly to the state, subject to

revision and modification by Congress. If the control over
the elections is given to the states in the first instance by
the Constitution, Congress is not destitute of power, though
under Article I, Section 4, its authority is not unlimited.
It was said in the Newberry case (supra) that :�

"Many things are prerequisites to elections or may

affect their outcome�voters, education, means of trans
portation, health, public discussion, immigration, pri
vate animosities, even the face and figure of the can

didate; but authority to regulate the manner of hold

ing them gives no right to control any of these. It is

settled, e. g., that the power to regulate interstate and
foreign commerce does not reach whatever is essential
thereto. Without agriculture, manufacturing, mining,
etc., commerce could not exist, but this fact does not
suffice to subject them to the control of Congress. Kidd
v. Pearson, 128 U. S. 1." (p. 257).

It is to be noted also that the power granted extends to
the "election" only. Does that term comprehend the "final
choice of an officer by the duly qualified electors" only? The
decision in the Newberry case leaves some room for doubt.

"We cannot conclude," said the Court, "that author
ity to control party primaries or conventions for des
ignating candidates was bestowed on Congress by the
grant of power to regulate the manner of holding
elections. The fair intendment of the words does not
extend so far : the framers of the Constitution did not
ascribe to them any such meaning. Nor is this control
necessary in order to effectuate the power expressly
granted. On the other hand, its exercise would in
terfere with purely domestic affairs of the State and
infringe upon liberties reserved to the people.
"It should not be forgotten that, exercising inher

ent police power, the State may suppress whatever
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evils may be incident to primary or convention. As
'Each House shall be the Judge of the elections, re

turns and qualifications of its own members,' and as

Congress may by law regulate the times, places and
manner of holding elections, the National Govern
ment is not without power to protect itself against
corruptions, fraud or other malignant influences." (p.
258).

In this case defendant Newberry was indicted and con

victed with others under the Federal Corrupt Practices
Act 15 restricting expenditures for both primary nomina
tions and elections proper of candidates for seats in Con

gress. The Supreme Court reversed the judgment below.
The quotations above are taken from the opinion of the
Court in the case, delivered through Justice McReynolds.
The Chief Justice, Mr. White, dissented from the opinion�
though concurring with a modification in the judgment of
reversal�for the reason stated that the primary "from its

very nature inheres in and is connected with the election
of Senators" and was therefore within the power of Con

gress to regulate. He dissented from the ruling of the
Court as to the unconstitutionality of the act of Congress
'but nevertheless concurred in the result on other grounds.
Justice Pitney, in a separate opinion in which Justices Bran-
deis and Clarke joined, likewise dissented from the ruling
that the act was unconstitutional. He held that the proc
esses of nomination fall fairly within the definition of "the
manner of holding elections," taken together with the "nec
essary and proper" clause.

Justice McKenna concurred in the opinion of the Court
as applied to the statute under consideration which was

enacted prior to the Seventeenth Amendment; but he "re

served the question of the power of Congress under that
Amendment." He did not, however, join in the minority
opinions nor did he strictly reserve the question of power
of Congress under Section 4 of Article I.

15 Criminal Code, Sec. 37; Code of Laws of U. S., Title 2, Chap. 8,
Sees. 241-256.
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By its definition of the terms used in the Federal Cor

rupt Practices Act as amended in 1925, Congress now pro

vides that the term "elections" includes a general or special
election, but does not include a primary election or con

vention.

The provisions of Article I, Section 4, above noted, do

not, of course, directly affect the authority of the states to

fully and freely control the elections of state officers. The
states are not precluded from conducting their own elec
tions separately and hence independently of federal con

trol.

On the date fixed by Congress for the election of its
members such election alone would be held but for the
fact that the states have, for the sake of convenience or as

a matter of policy required certain state elections to be
held at the same time as that fixed by Congress for fed
eral elections. In so far as Congress may undertake to

regulate the manner of conducting the latter, the federal
rules supersede any conflicting state regulations. The uni
fication of the elections as a practical matter, results in
the surrender, though voluntary, of state authority, unless
Congress chooses not to "make or alter such regulations."
The constitutional powers of Congress extend strictly to
elections of representatives and senators only, and to pres
idential electors. The extension of the power over state
elections results only by practical operation, from volun
tary state surrender to them when the elections are joined.
As a matter of fact, the Federal Government after set

ting the date for election of representatives 16 and sen

ators 17 (and of presidential electors)18, and requiring that
the elections shall be by ballot or by voting machine,19 has
(except during the period of Reconstruction) deemed it
advisable not to interfere with the general laws for the
conduct of those elections passed by the states. The result

Code of Laws of U. S., Title 2, Chap. 1, Sec. 7.
Idem, Title 2, Chap. 1, Sec. 1.
Idem, Title 3, Chap. 1, Sec. 1.
Idem, Title 2, Chap. 1, Sec. 9.
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is described in the case of In re Coy :20

"It follows that in all cases where a member of
Congress is elected from a state, that he is voted for
at an election held under the laws of the State, which
provide for holding other elections at the same time
and place, under the direction of the officers, at which
ballots are cast for a great number of State and local
officers. The same judges, inspectors, and clerks pre
side and conduct the election for all these different
offices. The votes for members of Congress are gen
erally put into the same box with those cast for the
various State and municipal officers. They are gen
erally printed upon ballots, composed of one piece of
paper, containing a long list of names, including those
of the candidate for Representative in Congress, State,
county and municipal officers.
" 'It is, perhaps, since the decision in Ex parte

Clarke, 100 U. S. 399, past debate that Congress has
the power under the Constitution to adopt the laws of
the several States respecting the mode of electing mem

bers of Congress, and, as resulting from that power,
the right to prescribe punishment for infractions of
the laws so adopted. This court has held more than
once that Congress has exercised this power, and has
adopted these laws, and, with them, the officers created
under them, making them for the purposes of the elec
tion of representatives in Congress its officers, and has
added new sanctions to such laws, and subjected such
officers to the penalties of these sanctions. All this is
conceded.' "

There is another provision of the Constitution which may
be here noted, namely, that which makes each house the
judge of the elections, returns and qualifications of its own

members. (Article I, Section 5.) This clause cannot rightly
be construed to give either House of Congress any addi
tional affirmative authority to control or regulate the elec-

"127 U. S. 731, 751, 752 (1888). The Court in the second para
graph quotes from the brief of counsel.
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tions in the states. Congress having been empowered to

make regulations only as to the "times, places, and man

ner of holding elections" for senators and representatives
(Section 4, Article I), it cannot go beyond these limita
tions. This conclusion reasonably follows. Otherwise it
would be meaningless for the Supreme Court to have so

seriously weighed the limits and scope of Section 4 of Ar
ticle I, if by the mere application of Section 5 it could have
held that Congress may be said to possess an additional in

definite, perhaps limitless, authority. If to "judge of the
elections" is a grant of power to regulate elections, who
shall say what is the scope of the grant? It cannot be
that the framers of the Constitution, after pointedly fixing
the federal authority over elections in Article I, Section 4,
intended to give by indirection, a blanket authority under
Section 5. The words of the latter section do not lend
themselves reasonably to such interpretation and in no

opinion has the Supreme Court suggested such a conclu
sion.
The power to "judge" of the elections, returns and qual

ifications is, rather, the power to determine judicially
whether the vote has been taken in accordance with the
laws of the state and with the regulations which Congress
may have put into operation. In other words, the power is
to pass judgment upon the question whether the election
is lawfully held and conducted in accordance with the Con
stitution, with the laws of the state and the regulations
of Congress made in respect thereto.21
It is to be remembered, however, that aside from the

power to regulate federal elections, the right to judge of

"If this interpretation of the meaning of Section 5, Article I, is
correct, then it would seem to follow that Congress is given no power
in this section affirmatively to fix the "qualifications" of its own mem
bers. The power to judge covers "elections, returns and qualifica
tions" and the authority of Congress as to each must be the same as
to the others because they stand together here. The Constitution
makes express provisions otherwise for the elections. The power to
"judge" is to determine whether qualifications are otherwise consti
tutional, as within the limitations fixed. (Article I, Sections 2 and 3,
of the Constitution.)



324 GEORGETOWN LAW JOURNAL

the elections and returns is, of course, exclusively in each
House of Congress and is not susceptible of judicial re
view.

The selection of presidential electors is provided for in
Article II, as amended by the Twelfth Amendment. In
Section 1 of Article II the state legislatures are expressly
given the power of determining the manner in which the
electors shall be appointed:

"Each State shall appoint, in such manner as the leg
islature may direct, a number of electors,�"

The sense in which the word "appoint" is to be taken
was determined by the Supreme Court in McPherson v.

Blacker ;�22

"It has been said that the word 'appoint' is not the
most appropriate word to describe the result of a pop
ular election. Perhaps not; but it is sufficiently com

prehensive to cover that mode, and was manifestly
used as conveying the broadest power of determina
tion."

The grant of power to the Federal government is that�
"The Congress may determine the time of choosing

electors and the day on which they shall give their
votes; which day shall be the same throughout the
United States." (Article II, Section 1).

This power Congress has exercised by fixing the time
when the presidential electors shall be chosen (the date

corresponding to that on which members of Congress are

elected), and when they shall meet and vote.23 Legisla
tion appropriate to the Twelfth Amendment also has been

enacted, prescribing the manner of certifying and trans

mitting their votes to Washington and the method of open
ing and counting the votes.24
The state legislatures have plenary power in the matter

of the appointment of presidential electors.
"Congress is empowered to determine the time of

22 146 U. S. 1, 27 (1892).
23 Code of Laws of U. S., Title 3, Chap. 1, Sees. 1-5.
21 Idem, Sees. 7-17.
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choosing the electors and the day on which they are

to give their votes, which is required to be the same

day throughout the United States, but otherwise the
power and jurisdiction of the State is exclusive, with
the exception of the provisions as to the number of
electors and the ineligibility of certain persons, so

framed that Congressional and Federal influence might
be excluded.
"The question before us is not one of policy, but

of power, and while public opinion had gradually
brought all the States as a matter of fact to the pur
suit of a uniform system of popular election by general
ticket, that fact does not tend to weaken the force
of contemporaneous and long continued previous prac
tice when and as different views of expediency pre
vailed. The prescription of the written law cannot
be overthrown because the States have latterly exer
cised in a particular way, a powerwhich theymight have
exercised in some other way. The construction towhich
we have referred has prevailed too long and been too
uniform to justify us in interpreting the language
of the Constitution as conveying any other meaning
than that heretofore ascribed, and it must be treated
as decisive." 25

Thus has the Supreme Court limited the power of Con
gress strictly within the terms stated. The purpose of
the Constitutional Convention was clearly to leave to the
states the methods of and the manner in which the electors
shall be chosen, including the determination of the basis
of the right of the people to vote for presidential electors,
and the regulation of the conduct of such election. It maybe well to note here, however, that inasmuch as the date
of election of presidential electors coincides with that uponwhich representatives and senators are chosen, the powerof Congress to regulate the manner of conducting the lat
ter (as above described) must, as a practical matter, be
extended by reference to the former, the elections beingidentical in time, places, conduct, etc.

25 McPherson v. Blacker, 146 U. S. 1, 35-6 (1892).
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In the cited case of McPherson v. Blacker, there was in
question the constitutionality of a Michigan statute pro
viding for the election of presidential electors and fixing
the date on which the electors should meet. The Court
said :�

"The State law in question here fixes the first Wed
nesday of December as the day for the meeting of
the electors, as originally designated by Congress. In
this respect it is in conflict with the (later) act of

Congress, and must necessarily give way. But this
part of the act is not so inseparably connected in sub
stance with the other parts as to work the destruc
tion of the whole act. Striking out the day for the
meeting, which had already been otherwise determined

by the act of Congress, the act remains complete in

itself, and capable of being carried out in accordance
with the legislative intent. The state law yields only
to the extent of the collision. Cooley Const. Lim. 178;
Commonwealth v. Kimball, 24 Pick. 359; Houston v.

Moore, 5 Wheat. 1, 49. The construction to this effect

by the State court is of persuasive force, if not of

controlling weight." 26

In In re Green,27 the Court said in review of the subject
generally :�

"In accord with the provisions of the Constitution,
Congress has determined the time as of which the
number of electors shall be ascertained, and the days
on which they shall be appointed, and shall meet and
vote in the States, and on which their votes shall be
counted in Congress; has provided for the filling by
each State, in such manner as its legislature may pre
scribe, of vacancies in its college of electors; and has

regulated the manner of certifying and transmitting
their votes to the seat of the National Government,
and the course of proceeding in their opening and

counting them. Rev. Stat. �� 131-143; Acts of Feb-

" 146 U. S. l, 41.
"134 U. S. 377, 379 (1890). Quoted in full with approval in

McPherson v. Blacker, 146 U. S. 1, 15-16.



ELECTIONS UNDER THE CONSTITUTION 327

ruary 3, 1887, c. 90, 24 Stat. 373; October 19, 1888,
c. 1216, 25 Stat. 613.

"Congress has never undertaken to interfere with
the manner of appointing electors, or, where (accord
ing to the general usage) the mode of appointment
prescribed by the law of the State is election by the
people, to regulate the conduct of such election, or

to punish any fraud in voting for electors ; but has left
these matters to the control of the States."

And further in McPherson v. Blacker 28 :�

"The Constitution does not provide that the appoint
ment of electors shall be by popular vote, nor that the
electors shall be voted for upon a general ticket, nor
that the majority of those who exercise the elective
franchise can alone choose the electors. It recognizes
that the people act through their representatives in
the legislature, and leaves it to the legislature exclu
sively to define the method of effecting the object."

In so far as Congress has any further authority over
elections it does not concern the election of presidential
electors as such, and it is not derived from Section 1 of Ar
ticle II.

The extent to which Congress may exercise control over
elections in the states by virtue of the Fourteenth and Fif
teenth Amendments will be presently discussed.
It is clearly established by the cases that under the above

provisions (Art. II, Sec. 1, and Art. I, Sec. 4) the right to
vote for presidential electors and for representatives and
senators is within the powers of the state to control, a
limited power resting in Congress to make regulations.
Any attempt of Congress to go beyond its limited author
ity would be an invasion of states rights and a departure
TJ I fundamental principle of the separation of Stateand Federal power, which the framers of the Constitutionclearly intended by the above provisions to define

afVUvT Und6r the Provision� �f the main body1^^^ the power to determine who
28 146 U. S. 1, 27.

'

�
�
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shall have the right to vote is left to the states, and this
applies to votes for federal officers as well as to votes for
state officers. There were in the original Articles no Fed
eral Constitutional restrictions whatever upon the states in
regard to this particular power to fix the basis of suffrage.
In the Constitutional Convention, discussion of the ad

visability of establishing a test of suffrage was confined
to the matter of requiring a freeholder's test. The dis
cussion revealed a divergence of opinion and resulted in
the decision to leave the matter to the discretion of each
state and subject to local conditions and local opinion.29
This decision of the Convention was made in the face

of the fact that at that time (and at the time of the adop
tion of the Constitution) there were many widely recog
nized restrictions upon the right to vote in the states. In
each of the original thirteen states there were such restric
tions. They related to age, sex, bondage, previous res

idence or habitation in the state or district, tax payment,
and possssion of a freehold or other designated property.
Each of these restrictions was in the law and in the prac
tice of at least a majority, or more, of the original states.
Connecticut required an added test of "quiet and peaceable
behavior and a civil conversation." Citizenship in and
of itself carried with it no right to vote. A change in this
condition as it actually existed in respect to suffrage, if
intended by the framers of the Constitution, would have
been expressly declared.30

The states which were admitted to the Union after 1789,
followed the established practice of restriction and while
it may be said that a more liberal tendency in later times
led the states away from the freehold or property test,
there can be no doubt of the right of the state on his
torical grounds and upon grounds of public policy to re

strict the suffrage not only as to the classes above indi

cated, but also as to imbeciles and the insane, criminals,

29 Debates in the Federal Convention as reported by James Madison,
Pub. Doc. (U. S.) Formation of Union, pp. 487-492. Notes of Rufus

King in the Federal Convention. Idem, pp. 873-876.
30 Minor v. Happersett, 88 U. S. (21 Wall.) 162, 172-3 (1874).
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paupers, the ignorant, and the alien.
This was the state of the law and practice at the time

of the adoption of the Fourteenth and Fifteenth Amend
ments.
The general purpose of the Fourteenth Amendment is

usually described as a protection for threatened civil rights
of the emancipated negro:

"Securing to a race recently emancipated, a race

that through many generations had been held in slav

ery, all the civil rights that the superior race enjoy.
The true spirit and meaning of the amendments, as

we said in the Slaughter-House Cases (16 Wall. 36),
cannot be understood without keeping in view the

history of the times when they were adopted, and the

general objects they plainly sought to accomplish. At
the time when they were incorporated into the Con

stitution, it required little knowledge of human nature

to anticipate that those who had long been regarded
as an inferior and subject race would, when suddenly
raised to the rank of citizenship, be looked upon with
jealousy and positive dislike, and that State laws might
be enacted or enforced to perpetuate the distinctions
that had before existed. It was well known that in
some States laws making such discriminations then
existed, and others might well be expected." 31

Great doubt existed at the time as to the validity of the
original Civil Rights Act enacted by Congress prior thereto,
and the Fourteenth Amendment when passed, in its first
section, served as the constitutional basis upon which the
Civil Rights Act rested when it was reenacted thereafter.32
The inquiry here is as to the bearing, if any, of the Amend
ment on the powers of Congress and of the states as here
inbefore outlined to control elections and suffrage. Was
there any additional power given to Congress? Any loss
of power to the states? It is, of course, well understood
that the privileges and immunities clause, the equal pro
tection clause and the due process clause of this amendment

31 Strauder v. West Virginia, 100 U. S. 303, 306 (1879).
33 Virginia v. Rives 100 U. S. 313, 333 (1879).
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operate only at limitations upon state action, whatever the
form of that action may be and that the power given to
Congress herein is only to control and suppress state action
which denies the protection of these clauses. When the
state has been guilty of no violation of either provision;
"when, on the contrary, the laws of the State, as enacted
by its legislature, and construed by its judicial, and admin
istered by its executive department, recognize and protect
the rights of all persons, the amendment imposes no duty
and confers no power upon Congress." 33

Prior to the amendment under the Dred Scott decision,34
free negroes had not acquired federal citizenship nor were

they capable of being vested with it by any state. Under
this decision, which had not been overruled at the time
the Fourteenth Amendment was adopted, a denial to such
non-citizens of the right to vote prior thereto was undoubt
edly valid, since a classification of voters on the basis of

citizenship had long been recognized within the power of
the states to make. The federal citizens privilege and im
munities clause did not confer upon citizens the right to
vote. "The amendment (14th) did not add to the priv
ileges and immunities of a citizen. It simply furnished an

additional guaranty for the protection of such as he al

ready had.. No new voters were necessarily made by it.

Indirectly it may have had that effect, because it may have
increased the number of citizens entitled to suffrage under
the constitution and laws of the State, but it operated for
this purpose, if at all, through the States and the State
laws, and not directly upon the citizen." 35 Grant of fed
eral and state citizenship to negroes (and others) born in
the United States and subject to its jurisdiction effectively
removed the possibility thereafter of discriminatory state

legislation against them on grounds of non-citizenship. The

Supreme Court said in McPherson v. Blacker :36

"We decided in Minor v. Happersett, 21 Wall. 162,
33 United States v. Harris, 106 U. S. 629, 639 (1882).
34 Dred Scott v. Sandford, 19 Howard, 393 (1856).
36 Minor v. Happersett, 88 U. S. (21 Wall.) 162, 171.
36 146 U. S. 1, 38, 39 (1892).
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that the right of suffrage was not necessarily one of

the privileges or immunities of citizenship before the

adoption of the Fourteenth Amendment, and that that

amendment does not add to these privileges and im

munities, but simply furnishes an additional guaranty
for the protection of such as the citizen already has;
that at the time of the adoption of that amendment,
suffrage was not co-extensive with the citizenship of

the State; nor was it at the time of the adoption of

the Constitution; and that neither the Constituion
nor the Fourteenth Amendment made all citizens
voters."

And again :

"The object of the Fourteenth Amendment in re

spect of citizenship was to preserve equality of rights
and prevent discrimination as between citizens, but
not to radically change the whole theory of the rela
tions of the state and federal governments to each

other, and of both governments to the people. In re

Kemmler, 136 U. S. 436, 448."
The equal protection clause did not affect the existing

rights of the states to make reasonable classifications in
the laws which they had the power to pass. In and of it
self the clause created no new substantive rights. It sim
ply gave Congress power to see to it that the states did not
deny existing legal and equal rights and to enforce its
prohibition on the states by appropriate legislation. It
secured equality before the state law and in the state law.
This equality is not absolute. In the light of its general
reserved legislative power the state may still make such
discriminations among voters as are reasonably necessary
to carry out the purposes of preserving an honest and
intelligent election; and a classification which bears a real
and substantial relation to such purpose is valid, provided
of course that it bears equally upon all in the same class,
condition or circumstance. Unquestionably a state law,
which limits suffrage and classifies voters on some basis
of distinction historically established or otherwise rea

sonably within state power as hereinbefore illustrated, does
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not deny equal protection, assuming, of course, that the law
is permitted by the state constitution.
The following quotations from the opinions of the Su

preme Court will further amplify this point. In Strauder
v. West Virginia,37 the Court said:�

"By their manumission and citizenship the colored
race become entitled to the equal protection of the laws
of the States in which they resided; and the appre
hension that through prejudice they might be denied
that equal protection, that is, that there might be dis
crimination against them, was the inducement to be
stow upon the national government the power to en

force the provision that no State shall deny to them
the equal protection of the laws. Without the appre
hended existence of prejudice that portion of the
amendment would have been unnecessary, and it might
have been left to the States to extend equality of pro
tection."

So, also, in United States v. Harris 38 :�

"The purpose and effect of the two sections (1st and
5th) of the Fourteenth Amendment above quoted were

clearly denned by Mr. Justice Bradley in the case of
United States v. Cruikshank, 1 Woods, 308, as follows :

'It is a guaranty of protection against the acts of the
State government itself. It is a guaranty against the
exertion of arbitrary and tyrannical power on the part
of the government and legislature of the State, not a
guaranty against the commission of individual of

fences; and the power of Congress, whether express
or implied, to legislate for the enforcement of such a

guaranty does not extend to the passage of laws for
the suppression of crime within the States. The en

forcement of the guaranty does not require or author
ize Congress to perform 'the duty that the guaranty it
self supposes it to be the duty of the State to perform,
and which it requires the State to perform.' "

"100 U. S. 303, 309 (1879).
"106 U. S. 629,638 (1882).
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Again, in United States v. Cruikshank 39 :�

"The Fourteenth Amendment prohibits a State from
denying to any person within its jurisdiction the equal
protection of the laws; but this provision does not,
any more than the one which precedes it, and which
we have just considered, add anything to the rights
which one citizen has under the Constitution against
another. The equality of the rights of citizens is a

principle of republicanism. Every republican govern
ment is in duty bound to protect all its citizens in the
enjoyment of this principle, if within its power. That
duty was originally assumed by the States ; and it still
remains there. The only obligation resting upon the
United States is to see that the States do not deny the
right. This the amendment guarantees, but no more.

The power of the national government is limited to the
enforcement of this guaranty."

It is to be remembered also that the lawfulness of a dis
crimination under the equal protection clause may depend
upon the manner in which a state law is executed by the
officers of the state as well as upon the substance of the law
itself.

It has often been assumed that the negro's right to vote
was not fully protected against discrimination by the equal
protection clause, that the state had the right to classify
voters on the grounds of race or color. This on the theory
that the purpose of the equal protection clause did not cover
suffrage. On this assumption the Fifteenth Amendment
was deemed necessary. We find this view stated in the
Reese case 40.:�

"The Fifteenth Amendment," the court said, "does
not confer the right of suffrage upon any one. It pre
vents the States, or the United States, however, from
giving preference, in this particular, to one citizen of
the United States over another on account of race,

"92 U. S. 542, 554 (1875). Quoted in full with approval in James
v. Bowman, 190 U. S. 127, 136, 137 (1903).
" United States v. Reese et al., 92 U. S. 214, 217-8 (1875). Italics

are the author's.
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color, or previous condition of servitude. Before its
adoption, this could be done. It was as much within
the power of a State to exclude citizens of the United
States from voting on account of race, &c, as it was
on account of age, property or education. Now it is
not."

Four years later, however, in the case of Strauder v.

West Virginia,41 the scope of the Fourteenth Amendment
was stated by the Supreme Court in terms apparently broad
enough to cover such discrimination.

"It (the Amendment) ordains that no State shall
deprive any person of life, liberty, or property, with
out due process of law, or deny to any person within
its jurisdiction the equal protection of the laws. What
is this but declaring that the law in the States shall
be the same for the black as for the white; that all
persons, whether colored or white, shall stand equal
before the laws of the States, and, in regard to the
colored race, for whose protection the amendment was
primarily designed, that no discrimination shall be
made against them by law because of their color? The
words of the amendment, it is true, are prohibitory,
but they contain a necessary implication of a positive
immunity, or right, most valuable to the colored race,�

the right to exemption from unfriendly legislation
against them distinctively as colored,�exemption from
legal discrimination, implying inferiority in civil so

ciety, lessening the security of their enjoyment of the
rights which others enjoy, and discriminations which
are steps towards reducing them to the condition of a

subject race."
Whatever may be one's view of the original scope of the

equal protection clause in relation to suffrage and of the

necessity of the Fifteenth Amendment to protect the voter

from hostile state discrimination on account of race, color,
&c, there can be no doubt as to the present-day significance
and effect of the Fourteenth Amendment. In the recent de-

"100 U. S. 303, 307-8 (1879).
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cision of Nixon v. Herndon et al.,i2 a case involving the
validity of a Texas statute of 1923, by the words of which :

"In no event shall a negro be eligible to participate in a

Democratic Party primary election held in the state of
Texas," &c, the Supreme Court, through Mr. Justice Holmes
said:

"We find it unnecessary to consider the Fifteenth
Amendment because it seems to us hard to imagine a

more direct and obvious infringement of the Four
teenth. That Amendment, while it applies to all, was
passed, as we know, with a special intent to protect
the blacks from discrimination against them. Slaughter
House Cases, 16 Wall. 36, 21 L. Ed. 394; Strauder v.
West Virginia, 100 U. S. 303, 25 L. Ed. 664. That
Amendment 'not only gave citizenship and the priv
ileges of citizenship to persons of color, but it denied
to any State the power to withhold from them the
equal protection of the laws.' * * * What is this but
declaring that the law in the States shall be the same
for the black as for the white; that all persons, whether
colored or white, shall stand before the laws of the
States, and, in regard to the colored race, for whose
protection the amendment was primarily designed,
that no discrimination shall be made against them
by law because of their color? Quoted from the last
case in Buchanan v. Warley, 245 U. S. 60, 77 38 S
Ct. 16, 19 (62 L. Ed. 149, L. R. A. 1918C, 210, Ann!
Cas. 1918A, 1201.) See Yick Wo v. Hopkins, 118 U. S.
356, 374, 6 S. Ct. 1064, 30 L. Ed. 220. The statute of
Texas in the teeth of the prohibitions referred to as
sumes to forbid negroes to take part in a primary
election the importance of which we have indicated,
discriminating against them by the distinction of color
alone. States may do a good deal of classifying that
it is difficult to believe rational, but there are limits,and it is too clear for extended argument that color
cannot be made the basis of a statutory classification
affecting the right set up in this case."

42 273 U. S. 536, 540, 47 S. Ct. 446, 447 (decided March 7, 1927).
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Whatever may be the relationship between the Fifteenth
Amendment and the Fourteenth, the effect of the Fifteenth
was definitely to strike out of every state constitution and
state statute the word "white" wherever that word limited
the right to vote.43 Under this Amendment Congress itself
was precluded from making any regulations concerning the
manner of conducting congressional elections under Article

I, Section 4, (above noted) which would work a prohib
ited discrimination against a voter. This Amendment per
tains to denials or abridgments of suffrage to citizens of the
United States on the basis of race, color, or previous condi
tion of servitude, and to no others. "The right to vote in the
States comes from the States, but the right of exemption from
the prohibited discrimination comes from the United States.
The first has not been granted or secured by the Consti
tution of the United States, but the last has been.44 In so

far as any state action does so discriminate, the restriction
on the state's power attaches to all votes, whether for state
or federal officers, with corresponding powers in Congress
to reach by prohibitive or punitive measures any and all

denials, so long as they relate to race, color, &c. This au

thority Congress has power under the second section of the
Fifteenth Amendment to enforce by "appropriate legisla
tion."

Congress can reach and correct by whatever means it
deems appropriate, any state action which has the effect
of denying or abridging the right of a citizen of the United
States to vote on the ground laid in the Amendment. The

Congress, when legislating to enforce it, is not, however,
authorized to make the provisions of the law broader than
is warranted by this article of the Constitution. For ex

ample, it cannot make it an offense for any state judge,

"Neal v. Delaware, 103 U. S. 370 (1880). The effect of the

Nineteenth Amendment may be taken as having had a similar effect

of striking out the word "male" in the same manner.

" McPherson v. Blacker, 146 U. S. 1, 38 (1892). Citing also United
States v. Cruikshank, 92 U. S. 542; United States v. Reese, 92 U. S.

214.
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inspector, or other officer of an election, to wrongfully re

fuse to receive and count the vote of any citizen unless that
refusal is based upon the race, color, &c, of the voter.45
Again, a Congressional act making it an offense generally

for any person by force, bribery or other unlawful means
to hinder or delay any citizen from voting at any election,
though that hindrance or delay be due to the race, color,
&c, of the voter, any such attempted prevention by Con
gress of individual action is destitute of support by this
Amendment.46 It has been heretofore noted that any acts
of Congress of this character are supported only by force
of Article I, Section 4 of the Constitution and is limited
to the right of Congress to make regulations governing the
manner of conducting elections, and Congressional elections
only. Congress may act under the Fifteenth Amendment,
whether the vote is for State or Federal officers, but only
where state action draws the color or race line on voters.
The right of the state to fix the standards of suffrage,

other than on the basis of race or color or previous con
dition of servitude (of Federal citizens), to control the con
duct of local elections generally so long as it makes no race
discriminations among voters, and to control the conduct
of Congressional elections likewise in the absence of con
flicting Federal regulations, is preserved otherwise in toto.
The second section of the Fourteenth Amendment pre

sents a very interesting question and deserves mention here.
The clause provides that:

"When the right to vote at any election for the choice
of electors for President and Vice-President of the
United States, Representatives in Congress, the Ex
ecutive and Judicial officers of a State, or the mem
bers of the Legislature thereof, is denied to any of the
male inhabitants of such state, being twenty-one yearsof age and citizens of the United States, or in any
way abridged, except for participation in rebellion, orother crime, the basis of representation therein shall

"United States v. Reese, 92 U. S. 214 (1875)."James v. Bowman, 190 U. S. 127, 139-140 (1903).
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be reduced in the proportion which the number of such
male citizens shall bear to the whole number of male
citizens twenty-one years of age in such state."

Congress has incorporated this clause in the statutes of
the United States.47
This clause does not bestow upon any individual the right

to complain of the denial to him by state action of the
right to vote, yet it does place upon a state a severe penalty
of lowered proportionate representation in the House of
Representatives whenever the state may deny or in any
way abridge the right to vote for reasons other than those
stated. The exemption from the penalty, where a dis
crimination is based on participation in the rebellion sug
gests the thought that possibly it was intended to encour

age a denial to vote for such reason. It is at least rem
iniscent of the Reconstruction days, reflecting as it does
the spirit which dictated the Enforcement Acts. What is
the meaning to be given to this section and why does it
seem to be ineffective though present in the Constitution
and enacted into statutory form? Is it to be taken on the
one hand literally, or on the other as abrogated by the
adoption of the Fifteenth Amendment?
It is true that the courts will ordinarily apply the terms

of the Constitution literally when those terms are plain,
but it cannot well be so taken when the result would be in
consistent with other provisions of the Constitution, par
ticularly when the result would be more or less absurd.
Did Congress and the States, when they approved this

section, mean to deprive the States of their well established
and fully recognized power to fix reasonable restrictions
upon the right to vote, such as residence, intelligence, prop
erty, tax payment, idiocy or lunacy, guardianship, pauper
ism? Any one of such disqualifications in a single state

may not reach an appreciably high figure, yet in the aggre

gate may total a high percentage of the citizen population.
If taken literally the penalty of lowered representation at
taches for denial or abridgment of the right to vote, other
than for "participation in rebellion or other crime."

47 Code of Laws of U. S., Title 2, Chap. 1, See. 6.
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Reading the section in the light of the broad purposes of
the equal protection clause which precedes it, is it not more
rational to assume that the principles of states rights un

der section 1 of the Amendment, and other clauses, were
intended to be preserved, and that the purpose is to deprive
the states of representation, proportionately as a penalty,
when and only when they may permit a denial or abridg
ment in violation of their own laws, or may in any way

unlawfully restrict the right to vote, that is, whenever a

discrimination, either in the substance of the law or in the
manner of its application by the state violates the Fif
teenth Amendment or otherwise bears no reasonable rela
tionship to the broad purpose of preserving the integrity
and intelligence of the ballot? Conceded the right of the
state to act, fully established by the Constitution and by
judicial decision, it is not an absurd conclusion that the
Constitution contemplates the levying of a penalty upon
the state for so acting?
The Supreme Court has intimated that this Section of

the Fourteenth Amendment is to be given a restricted mean

ing and scope. After reciting the section of the Amend
ment here in question, the court said, through Mr. Chief
Justice Fuller, though obiter dictum:

"Whenever presidential electors are appointed by
popular election, then the right to vote cannot be de
nied or abridged by the State without invoking the pen
alty, and so of the right to vote for representatives in
Congress, the executive and judicial officers of a State,
or the members of the legislature thereof. The right to
vote intended to be protected refers to the right to vote
as established by the laws and constitution of the State.
There is no color for the contention that under the
amendments every male inhabitant of the State being
a citizen of the United States has from the time of his
majority a right to vote for presidential electors." 48

"McPherson v. Blacker, 146 U. S. 1, 39 (1892). (The italics
the author's.)
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In conclusion, reference may be made to the practical
difficulties which seem to face Congress in any attempt it
may make to enforce this section, and which may explain
the reason for the present innocuous condition of this pro
vision of the Amendment. Whatever may be the correct
view of its purposes, it would in effect require far flung
investigation to determine whether there has been any ac

tual denial or abridgment of the right to vote when the
voter has merely refrained from exercising his right, and
whether a denial has actually been based on prohibited
ground. At best, this second section of the Fourteenth
Amendment is ill adapted to effective execution. It may
for this reason, if for no other, always remain a dead-letter

provision.



THE ANCESTRAL STATUS OF PERSONAL
PROPERTY

By WELCOME DeVIER PIERSON

THE ancestral character of personal property fre

quently becomes an important factor in considering
the rights of half-blood and whole-blood heirs to inherit
under our modern statutes of Descent and Distribution. At
Common Law as it existed in England prior to the Statute
of Descent, 3 & 4 Wm. IV., Chap. 106, the half-blood was

not entitled to inherit real estate, as the collateral heir
must have been the next collateral kinsman of the whole-
blood to be able to take by descent.1 England, however,
early recognized the rule that with respect to personal prop
erty no preference was to be given the whole-blood relative
over the half-blood relative, where they possessed the same

degree of kindred.2
The English case of Crooke v. Watt,3 appears to have at

tracted considerable attention in the early courts of Eng
land. This case was decided in England on May 15, 1690,
after, as is shown by the Journals of the English House of
Lords, securing the advice of the Chief Justices and other
judges, and hearing the civilians on either side.4 Decided
in England in 1690, this early English case has furnished
the basis for the doctrine in America that personal property
cannot possess an ancestral status.5
The American statute of descents is based on the statute

of distribution of Charles II and James II.6 Primitive
society was founded on a theory of keeping ancestral prop
erty in the line of blood from whom the inheritance came.7

'Litt. par. 6; 2 Bl. Com. 224.
2 Jessopp v. Watson, 1 Myl. & K. 665, 2 L. J. Ch. N. S. 197 (1833) �

Burnet v. Mann, 1 Ves. Sr. 156, 1 Myl. & K. 672, note (1748) ; Smith
v. Tracy, 1 Mod. 209 (1676) ; Crooke v. Watt, 2 Vern. 124 (1690)8 2 Vern. 124 (1690).

4 Journal of the House of Lords, Vol. 14, fo. 499, 2 Ventr. 317
6 Kelly v. McGuire, 15 Ark. 555 (1855) ; Hallett v. Hare, 5 Paige

315, 3 N. Y. Chanc. Reports 733.
'

' Reeve on Descents, 26.
7 Maine's Early History op Institutions, 64-66; Maine's AncientLaw (5th ed.) 146.
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The principle of ancestral property is traceable to the tribal
condition of society, and was one of the bulwarks of the
feudal system. During the feudal system it was known as

primogeniture.8
The very wording of our modern statutes of descent and

distribution forbids the inference that it was ever intended
that personal property should be considered ancestral prop
erty. These statutes use technical terms of fixed legal im
port, applicable alone to real estate. Let us take the Cal
ifornia Statute for example. This statute reads: "Kin
dred of the half-blood inherit equally with those of the
whole-blood in the same degree, unless the inheritance come

to the intestate by descent, devise, or gift of some one of
his ancestors, in which case all those who are not of the
blood of such ancestor must be excluded from such in
heritance." 9 As was said by the learned Arkansas Judge
in which state the Statute is almost identical with the Cali
fornia Statute,10 "Terms such as "inherit," "inheritance,"
"descend," "descent," "ascend," "descendants," "heirs,"
"blood of the ancestors," "estate," and others of like im

port, are not, properly speaking, applicable to personal
property. When we speak of that, we speak of it as sub

ject to distribution to the next of kin, and not as inher
itable. We do not doubt that some of these terms, in com

mon parlance, and even in judicial opinions, and in treatises

by eminent juridical commentators, are sometimes, for
the sake of convenience, applied to personal property, in a

popular sense. That is the case with the term "estate,"
although it signifies the interest which a man has in lands.
2 Bl. Com. 103. Standing by itself, this is the idea it con

veys; and hence some other word is generally used when a

different idea is to be expressed, such as "personal," or

"moveable," and from which it receives a popular instead
of a technical meaning. * * * In view of this difference,
and out of deference to the common law, it is reasonable

8 1 Cooley's Blackstone, b 2, p. 213.
9 California Civil Code, Sec. 1394.
"Arkansas Digest (Grantt 1874), Sec. 2173, Mansfield Digest, Sec.

2553.
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to suppose that the statute was never designed to embrace

personal property throughout." 11

Another very good reason for excluding personal prop
erty from ancestral estates is the very nature of the prop

erty itself. Personal property is fleeting and fluctuating
in its character. It is liable to be intermixed with other
personal property, and its identity thus destroyed. Lack
ing the qualities of stability and certainty of identification
it would be a difficult task to trace personal property to the
ancestor from whence it descended. If it consists of money
it is liable to become lost or added to, or used with other
money to such an extent as to render it impossible to as

certain the source from whence it originally came. As
was said by the Wisconsin court :12 "We cannot think that
the legislature, when it enacted the statute last above cited,
intended or undertook thereby to clothe property so fluc
tuating in its character, so liable to lose its identity, and
so difficult to trace to the source from whence it came, with
the qualities of stability and certainty of identification which
must necessarily pertain to ancestral estate." The Arkan
sas court also said :13 "Personal property is moveable from
place to place, exists to-day and perishes tomorrow, while
land remains the same, although the ownership may change
with the seasons." Concerning the fluctuating character of
personal property the Michigan court said :14 "We may next
inquire whether the legislature could have purposed all
moveables should be liable to be impressed with the charac
ter of ancestral estate, because, if that was the purpose
as to any, it was the purpose as to all. The provision will
not permit any distinction. Without here urging the point
that if such had been the intention it would presumably have
been declared in explicit terms, and not been left to any
uncertainty, the attention is directed to the nature, uses,
and modes of handling such property, and its vicissitudes
of ownership, as affording reason for thinking it was not

11 Kelly v. McGuire, 15 Ark. 555.
^

12 In-re Estate of Kirkendall, 43 Wis. 167, 176.
13 Kelly v. McGuire, 15 Ark. 555.
14 Jenks v. Trowbridge's Estate, 48 Mich. 94, 11 N. W. 822.
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meant to consider it as suitable to be classed in the cate
gory of ancestral estate. In all its forms it is subject to
constant changes. At a given moment it may be in one

thing, and at the next in another. Transformations may
ensue through buying, selling, exchanging, intermixing, or
by accident, or through some other cause. It may exist
in money, or in something else resembling money. The par
ticular form may be utterly destitute of stability or sub

stantially incapable of specific identification. Yet the per
iod for which the character of ancestral property may be
retained may exceed twenty years."
For the very good reasons referred to above the general

rule is that personal property cannot possess an ancestral
status and that under our statutes of descent and distribu
tion, half-blood heirs share equally with whole-blood heirs
of the same degree in the personal property of the deceased,
regardless of the source from whence the property de
scended.

The state of Ohio has applied this doctrine so strictly as

to hold that if the guardian of a minor converts the lands
inherited by said minor into money, and the infant dies
duringminority, the money thus acquired is considered non-
ancestral and is inherited equally by the half-bloods and
the whole-bloods of the same degree, notwithstanding the
fact that, if the real estate had remained unsold at the
time of the minor's death, it would have been considered
ancestral, and the half-bloods would have been excluded
from inheriting any portion of it.15 The Ohio Court also
held that the rule in that state to the effect that the course

of descent of real property is controlled by legal title, did
not apply to personal property.16 The Kentucky court holds
that the Kentucky statute does not apply to gifts of money
or personal property.17
Pennsylvania early (1800) held personal property to be

non-ancestral, and that brothers and sisters of the half-

16 Armstrong v. Miller, 6 Ohio State, 119.
18 Bruer v. Johnson, 64 Ohio St. 7, 59 N. E. 741.
" Guier v. Bridges, 114 Ky. 148, 70 S. W. 288.
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blood inherited equally with those of the whole-blood the

personal estate of a deceased brother.18

The New York Chancery court, following the English
case of Crooke v. Watt, supra, held personal property to

possess no ancestral status, and relatives of the half-blood
to take equally with those of the whole-blood of the same

degree, the personal property of a deceased relative, with
out regard to the ancestor from whom the estate was de
rived.19

The Tennessee court specifically excluded a half-sister
from inheriting the real estate of a deceased sister for the
reason that she possessed no "inheritable blood" of the an

cestor from whom the property descended, but gave her
a full share with full-blood sisters and brothers in inherit
ing the personal property or non-ancestral portion of the
estate.20 This same rule prevails in Maryland.21
Michigan in construing a statute to the effect "that

where the intestate acquired property by descent, only such
heirs shall succeed to it as are of the blood of the ancestor
from whom he acquired it," held the statute inapplicable
in considering the personal property of the deceased.22
As heretofore stated the general rule appears to be that

personal property, being in its very nature fleeting, fluc
tuating and transitory, cannot possess an ancestral status.
There are, however, decisions to the effect that under some
circumstances personal property can possess an ancestral
status. In the case of Rountree v. Pursell,23 the Indiana
court held that where stocks were received by the deceased
from her ancestor and remained unsold at the time of her
death, these stocks would be considered an ancestral estate.
The court also held, however, that in the case of investments

"Preston v. Yates, 2 Yates, 545; In-re Miller's Estate, 2 Woodw.
Dec. 175.

"Champlin v. Baldwin, 1 Paige, 562, 2 N. Y. Chanc. Rep. 753;
Hallett v. Hare, 5 Paige, 315, 3 N. Y. Chanc. Rep. 733.

20 Deadrick v. Armour, 10 Humph. 588, 597, 29 Tenn. 588.
21 Keller v. Harper, 64 Md. 74, 1 Atl. 65.
22 Henderson v. Sherman, 47 Mich. 267, 11 N. W. 153, 155.
2S 11 Ind. App. 522, 39 N. E. 747.
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received by the ancestor and afterwards changed, the an

cestral character of the property would be lost. The In
diana court also considered this question with reference to
the proceeds of a life insurance policy in favor of an in
fant intestate on the life of her father, and held this pro
vision made by the father to be in the nature of a gift and
to possess an ancestral status. The court held the proceeds
of the policy to possess an ancestral status, notwithstanding
the fact that they had been invested by the child's guardian
in other property, the court holding that although the prop
erty had changed its character it had been preserved intact
by the guardian, and therefore retained its ancestral status.
The court distinguished the case of Rountree v. Pursell,
supra, on the theory that in the Rountree case the property
had been mingled and intermixed with other funds and it
appeared that the personal property had been mingled and
mixed with rents received from real estate.24

The Supreme Court of Washington has held the word,
"inheritance", when used in statutes of descent and dis
tribution, to apply to both real and personal property.25
A similar rule has been followed by the Virginia court.26

As heretofore stated the Indiana cases state the minority
rule. The writer cannot agree with the rules of law enun

ciated in these cases. The learned judge in holding per
sonal property to possess an ancestral character in the In
diana case 27 says : "We have somewhat reluctantly reached
the conclusion that it was the legislative intent, in the dis
tribution of personal property, to have a regard for the
line of blood from which it came." It is with great reluc
tance that the writer dissents from the splendid opinion of
the judge in that case. However, the logical reasoning of
the Arkansas, Michigan, and Wisconsin cases 28 appears to

" Stevenson v. Gray, 46 Ind. App. 412, 89 N. E. 509.
28 Fort v. West, 14 Wash. 10, 44 Pac. 104.

"Tomlinson v. Dilliard, 3 Call. (Va.) 105, re-affirmed 1 Munf.

(Va.) 183; Templeton v. Steptoe, 1 Munf. (Va.) 339; Addison v.

Core, 2 Munf. (Va.) 279.
27 Rountree v. Pursell, 11 Ind. App. 522, 39 N. E. 747.
28 Kelly v. McGuire, 15 Ark. 555 ; Jenks v. Trowbridge, 48 Mich.
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us to be sound. Personal property is constantly changing,
perishing, being turned into property of a different kind,
invested, reinvested, added to, and taken from, so that in
a few years, as a rule, its identity is lost. "It is not to be

supposed that property so mutable, and so difficult to be
identified and traced out, as some, at least, to which the

principle must apply, if it apply to any, was intended to
be brought within the rule governing ancestral estate." 29

The writer believes it a dangerous doctrine to say that
where personal property "remains and descends in specie,"
or where the property is the "same thing that came from
the ancestor," that this property can possess an ancestral
status. All personal property possesses the same qualities
of instability and uncertainty of identification. If it was
the purpose of our statutes to include any personal prop
erty within their scope it must have been their purpose
to include all, and personal property of all classes must
stand or fall on a construction embracing all. I cannot be
lieve this was the intention of our law makers in writing
these statutes. By using technical terms, of fixed legal
import, applicable alone to real estate, the statutes them
selves forbid this construction.

94, 11 N. W. 822; In-re Kirkendall's Estate, 43 Wis. 167.
" Jenks v. Trowbridge, 48 Mich. 94, 11 N. W. 822.



HAS THE VOLSTEAD ACT NULLIFIED THE
EIGHTEENTH AMENDMENT*

By MARTIN CONBOY

IT IS matter of public notoriety that the Volstead Act
has not met with universal acceptance, but rather that

attempts to enforce it have so far failed as to produce con

ditions amounting to a public scandal.
To some of these conditions, inimical to the efficiency of

established agencies of legal administration, the attention
of lawyers is compelled.
Moreover, while it is in the nature of a statute that it

can be amended or repealed, as may be necessary, such re

course is limited, in the present instance, by the fact that
it exists mainly to give effect to a provision of the organic
law, constituting the 18th amendment to the Constitution.
As it is anomalous, if not altogether discreditable, that

there should be widespread and determined resistance to

legislation intended to make effective a constitutional pro
vision, it becomes desirable to examine into the causes that
have produced a result which deserves the attention of the
members of our profession. It is disclosed at the outset
that the eighteenth amendment is itself essentially a stat

ute, and therefore not in the usual sense integral to a Con
stitution mainly assertive of principles ; that it falls within
the category of enactments customarily amenable to change ;
and that its introduction into the fundamental law, which is
not readily changeable, offers a bar to such alteration as

would eliminate the difficulties or avert the scandals at

present inseparable from its enforcement�its place in the
Constitution thus being anomalous to its essentially stat

utory character, and the single instance of the kind. There
is no such bar, for example, to the amendment of the statute
controlling the trade in noxious drugs.
No departure from propriety is involved in undertaking

such a review, either individually or collectively. Granted
that the amendment is a fait accompli, its history is matter

� An Address delivered before the New York State Bar Association, January 21, 1928.
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of common knowledge. It was adopted at a time (Decem
ber, 1917, to January, 1919) when men's minds were pre

occupied with the national safety and the general convul
sion of civilization, and so withdrawn from the possibility
of according to its consideration that thoroughness of judg
ment, that painstaking estimation of probabilities and pos
sibilities, which statesmen trained in the knowledge of our
institutions should have brought to bear upon a problem of
this magnitude. Confessedly, there was a snap verdict,
won by dint of popular clamor. That purposeful examina
tion of essentials, which had to be foregone at the time,
is not merely justified but is actually forced upon us, by the
consequences of that inaction, which now confronts us.

That such an examination should be attempted under
the aegis of the Bar Association is natural enough.
In an address delivered before the American Bar Asso

ciation in 1910, Woodrow Wilson, then Governor of New
Jersey, gave expression to the view that there was need
of lawyers, "of the right sort and the old spirit" if the
country was not to "stumble through a very chaos of blind
experiment." The lawyers needed, he said, were those "who
can think in the terms of society itself."
It seems not too much to ask of us that we think in terms

of society when we find the problems of society not merely
impinging on the domain of law but commanding our at
tention by a pressure not to be ignored.
I daresay it will be conceded that there are, incidental

to the administration of the Volstead Act, insistent remind
ers that all is not well with the machinery of the law. We
hear complaints both of the activity and the inaction of the
police; there is controversy as to whether the State courts
should be drawn into the field of enforcement or kept out of
it; it is conceded that the calendars of the Federal courts
are choked by business arising out of enforcement; there
is much recrimination as to what constitutes respect for
law, with this law singly in mind ; and there are disturbing
signs that among younger people a mental confusion in
duced incidentally to this Act and its enforcement is under
mining respect for all law, or at the least inducing these
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young people and even older ones to discriminate in regard
to the quality of obedience to be accorded to any law.
If these were isolated conditions, any one of them would

be serious enough to engage our anxious attention. As the
matter stands, all the disorders enumerated are evidently to
be regarded as symptoms related to something that is de
structive of a fundamental principle. Everything points to

there being a common origin for these phenomena, and if
that is true we ought to look for the real centre and focus

of the disturbance and calmly consider what the implications
may be. It seems to me that this can be done, in a true

scientific spirit, irrespective of any differences of opinion
as to the merits of the social theories it is the design of the
Volstead Act to sustain.

The point of departure must be the addition made to the

organic law, in the form of an amendment, which might
be called more accurately a supplement to the Federal Con
stitution. The primary intent of this supplement was not

to add to the body of the law, as law, something whose

omission had been noted and which it was thought wise
and proper to incorporate. The real and avowed purpose

was, and is, to effect a radical change in the personal habits
of a large part of the population, under the compulsion of

the combined executive and judicial branches of the gov

ernment of the United States.

Leaving out of account the measures of compulsion in

itiated by the executive departments, there is an instant

challenge to our attention in the fact that the Constitution
is made the fulcrum of an effort to compel a change in men's

habits and opinions.
Most of us, probably all of us, have been accustomed to

think of the Constitution as a safeguard against compulsory
change, rather than as an agent of such change. Always
there have been people, men of sober minds and deep con

victions, who have been willing, and even eager, to attach
the stigma of criminality to acts and even to opinions
which, in the court of individual conscience, are uninfected

by criminal taint and are free of criminal intent. But we

have never for a moment thought of the Constitution as
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being on the side of these enthusiasts.
Indeed the undisputed fact is that the makers of the

Constitution, once they had devised an instrument for the
organization of the state, set themselves to consecrate those
verdicts of history that were uniformly adverse to all the
efforts that had been made to change, to maintain, or to
control the minds and habits of the people by resort to the
compulsion of law.
The Bill of Rights, when all is said, is an enumeration

of resistances to such compulsion, and a consecration of the
eventual success of such resistance. There had been state
churches for centuries, right up to the time of the Revo
lution. The alliance between church and state was for the
purpose of asserting, maintaining or changing the opinions
of part or all of the population, under compulsion of law.
It had to do with interests not of time alone but eternity
as well. It was regarded as the cornerstone of the edifice
by which the security of the state was assured. Penalties
for non-conformity were known to include wholesale mas

sacre. And yet in all the world, except under the sword
of Islam, no amount of force was ever able to command
uniformity of religion or to persuade all men that it was
proper to regulate their preferences according to the dic
tates of men whose preferences were different.
It was in the interest of the state, we must remember,

in the view of those who had the power to say what were
its interests, that men were denied the free exercise of
their religious beliefs; that men were forbidden to assem
ble in protest against injustice or wrong; that men's per
sons, houses and papers were adjudged to be at the sov
ereign disposal of the head of the state; that the freedom
of the press was restricted and its utterances were con
trolled.
With this history in mind, the protections against arbi

trary invasion of some of the essentials of personal liberty
were very deliberate. Story recapitulates the argumentsfor and against the early amendments, based on the Bill
of Rights. By one side they were regarded as unnecessary
m view of various provisions already incorporated, and
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by the other held to be vital as imposing a positive impedi
ment to the sanction of measures which had found sup
porters in every period of history. What finally deter
mined the decision was the argument strongly advanced
by Madison, who noted the essential difference between
what had been the position in England and what was to
be the position in this democracy. Just as the first decla
ration of popular rights had to be wrung from the king,
and just as the later Bill of Rights was a limitation upon
the then dominant Parliament, so now, he argued, the
"prescriptions in favor of liberty ought to be levelled
against that quarter where the greatest danger lies, namely,
that which possesses the highest prerogative of power ; and
this is not found in the executive or the legislative depart
ment of government, but in the body of the people, operat
ing by the majority against the minority."
The late Senator Lodge had very strong views as to the

intention which dominated the makers of the Constitution.
In speaking of these amendments he asks:

"Whose rights do they protect? The right of ma
jorities? On the contrary, they are the protection of
the individual man and of small minorities of men

against the power of majorities."
This was in 1915, and already he saw the trend of events :

"The Constitution is not a law. It is a declaration
of principles. The effort now is to turn it into a

statute, to be altered by the whim or passion of the
moment."

All these considerations are so familiar that members of
the Bar might well be spared the repetition. But it does
seem useful to remind ourselves of the facts when we realize,
as we must, that the factor of disturbance in the case now

under contemplation involves a reversal of what was evi

dently the reasoned judgment and settled purpose of the
Founders of the Republic. They spent long days in de

liberation ; they discussed every suggestion for the good of

the state they were to call into being; their conclusions were
not in all things unanimous; and yet, though they gave

many decisions against the attempt to enforce opinion by
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law, in no instance did they concede an advantage to the
state to be derivable from the opposite policy. As to that,
their collective judgment was unanimous. It is only in
our time that there has been a reversion to the view that

opinion can be changed by legal compulsion, an attitude
that would give us no concern were it not associated with
the sinister idea that the Constitution can and ought to be

impressed in the service of those who desire the change.
We have had a century and a quarter or more in which

to test the wisdom of the Founders of the Republic and
the efficacy of a Constitution permeated with the purpose
of extending, not of restricting, the scope and influence of
ordered liberty. In that period we experienced none of
the ills that were the common lot of countries that had
acted upon the principle that it was proper, convenient and
effective to control opinion by law.

It follows that, if I am right about these premises, some
thing out of the normal was to be expected when there
was grafted onto the Constitution something diametrically
opposite to its general tenor, something that was statu
tory, representing the mandate of a majority, in a mat
ter affecting habits and opinions. The test was not long
delayed.
If it was ever expected that putting the statute into ef

fect would be followed by unanimous submission to its
provisions, those who may have thought so were soon

undeceived. Even by progressive augmentations of force
submission has not been wrested from unwilling minds.
In consequence, appeals are now being addressed to that

part of the population whose habits it is proposed to change.
These obstinate and unrepentant people are conjured, as

being otherwise good citizens, to show their respect for
law by submitting to this one; to consent to the desired
change in their own minds and habits ; and to join in the
effort to impose the change on others, still more obstinate.
To revert to suasion is to confess the failure, in some

measure, of compulsion. It evidences the existence of some
conception, however dim it may be, of the reality of the
relation between the people and the law. And perhaps it
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may be as well, before proceeding to enumerate the con

crete conditions against which we are more or less bound
to complain, to re-state what that relation is.

I could, I daresay, with sufficient exactness, outline the
considerations which conduce to acceptance of the reign
of law by great bodies of population. But in view of the
difficulty there is in maintaining a separation between ar

guments addressed to the fundamental legal aspects of this
matter and arguments addressed to the merits of the social
change the law is expected to effect, there may be an ad
vantage in presenting a statement, to which utterance was

given in circumstances far removed from those by which
any of us might be forgiven for being influenced, and in the
course of which the underlying principles are admirably
stated.

On the 19th of March, 1918, when the fate of the British

Empire might well have been considered as in doubt, since
the German armies were headed for the Channel, the House
of Lords entered upon a discussion of the possibilities for
the future of Europe after peace had been made, with a

League of Nations as the subject of immediate interchange
of thought. It was, in the main, a legal rather than a po

litical discussion, coldly academic for such a time, and re

vealing the passion of the legal mind for calm deliberation

upon abstract principles. Lord Parker, one of the law

lords, thought fit to utter a warning against the temptation
to seek to effect a change in the attitude of the peoples
concerned, who, living in highly nationalized states, were
to be bound thereafter by international agreements. In

the course of his argument he rather went to the root of

the problem upon which our attention is now engaged :

"Impressed by the fact that municipal law is ad

ministered by legal tribunals based ultimately on or

ganized force, they set themselves in the first place
to evolve schemes for international tribunals and an

international police force.

"I think they forget that every sound system of

municipal law, with its tribunals and its organized
police, is a creation of historical growth, having its
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roots in the far past. It is supported in reality not

so much by organized force as by that sense of mu
tual obligation and respect for the rights of others
which lies at the root of, and forms the foundation
of, those settled rules of conduct among individuals
which alone make law and order in the community
possible.
"At the present day, a law may perhaps be defined

as 'a rule of conduct generally observed, exceptional
deviations from which are punished by tribunals based
upon force' ; but certainly the last part of the definition
would have been inapplicable in earlier stages of our
history.
"And I think a little consideration will show that

even at the present day, though tribunals based on force
may deal with exceptional deviations from a general
rule of conduct,
"NO TRIBUNAL AND NO FORCE IS OF ANY
AVAIL AT ALL WHEN ONCE THE EXCEPTIONS
ARE SO NUMEROUS THAT THE RULE CANNOT
BE SAID TO BE GENERALLY OBSERVED."

And perhaps I may be allowed to recall to your memories
some of the expressions, in the same sense, that were ad
dressed to the American Bar Association at its Montreal
meeting in 1913, by Lord Haldane, then Lord High Chan
cellor of Great Britain:

"Law, properly so called, means essentially those
rules of conduct which are expressly and publicly laid
down by the sovereign will of the state, and are en
forced by the sanctions of compulsion. Law, how
ever, imports something more than this. Its full sig
nificance cannot be understood apart from the history
and spirit of the nation whose law it is. . . . It has a
real relation to the obligations of conscience But the
field of daily conduct is covered, in the case of the
citizen, only to a small extent by law and legality on
the one hand and by the dictates of conscience on the
other. ... The guide to which the citizen mostly looks
is just the standard recognized by the community, made
up mainly of those fellow-citizens whose good opinionhe respects and desires to have."
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To all of us, these considerations and qualifications are

familiar enough, but it is just as well to be reminded of

them, first because in some quarters they are either un

known or have been forgotten, and next because they pre

pare our minds for what is to be expected if, with however
excellent an intention, their essential wisdom is ignored.
I rather shrink from presenting the evidence that what

might have been expected to happen has happened, since

any discussion as to the extent to which the enforcement
act has failed is apt to incorporate some of the contro
versial aspects of the political issue, with which at the
moment we are not primarily concerned.
But we are more or less bound to take note of some

of the conditions which have arisen, certainly insofar as

they appear to demonstrate that, the exceptions to the rule
of submission and obedience being so numerous as they
are, "no tribunal and no force is of any avail," for these
are conditions to which our attention is compelled.
It will suffice to cite some of the conclusions presented

in a study of the whole subject of enforcement of the act,
made at the instance of the Federal Council of the Churches
of Christ, premising only that the study was made by per
sons who favor the social change and who do not shrink
from any of the methods of either judicial or executive
compulsion employed to accomplish and enforce it.
This excellent document begins with the statement that

the whole purpose is to "change the personal habits of a

large part of the population" ; it proceeds to a demonstra
tion that so far the habits have not been changed; and it
ends with the declaration that "it is not the task of the
government to change the minds of the people."
In the circumstances this last pronouncement has an odd

sound. It is true enough that the terms of the 18th amend
ment are limited to mechanical dispositions in respect of
an article of commerce. While the logical consequence
would be to leave the United States without a supply of

intoxicating liquor, no such ulterior purpose is mentioned in

the amendment. But this omission is supplied in the en

forcement act, which is to be "liberally interpreted to the
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end that the use of liquor as a beverage may be prevented" ;
and which adds "possession" to the list of prohibitions men

tioned in the amendment. These are, manufacture, sale,
transportation, import and export. "Possession," however,
under Section 33, (Sec. 50 of the compilation) is not to be
interpreted adversely to one who has liquor in his own

house, to be there served to his family and bona fide guests.
The right to possess, which the amendment apparently

conceded, but the enforcement statute prohibits, in an idea
theoretically divested of anything to possess, appears to
have produced a state of unbalance as between supply and
demand, and, the government offering no relief, redress
of the balance has been a stimulus to private initiative. In
this connection, as the compilers of the Federal churches'
study have observed, another principle of political economy
has asserted itself, and the greater the success of the de
partmental effort to prevent smuggling, the larger is the

output of the "moonshine" industry benefitted by the pro
tection. Taxation, also, is not only regular, but high, much
of it being disbursed to those in charge of the business of
enforcement. Another part is used, it is conceded, for the
corruption and demoralization of the more familiar agen
cies of the law.*
It is established, and indeed universally admitted, that

there is widespread violation of the law, of kinds to com

pel the intervention of the municipal police. This, in Iowa,
according to the study, reaches a condition of "rampant
lawlessness," the laws of the state and nation being "held

* "Officials (of the Federal courts) who have successfully resisted
corrupting influences have become demoralized under the present con
ditions."�The Prohibition Situation, Federal Council of Churches
of Christ in America; September, 1925, p. 44. "It became a physical
impossibility to deal with these cases in the courts, whose corridors
abounded in 'fixers' and bribe takers."�Ibid.
"When it is remembered that this stock of contraband goods is

turned loose upon a comparatively small section of the country and
the traffic is maintained by a prodigious criminal conspiracy the
demoralizing effect of it cannot be overestimated."�Ibid., p. 48.
"A certain demoralization of the work of the Department of Justice

has resulted, and fraud and corruption have found their way into the
offices of federal attorneys."�Ibid., p. 59.
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in contempt." In New York at the time this study was

compiled, police complaints of violation ran to 15,000 a

month, and it is interesting to be informed that "New
York is no 'wetter' than most other cities," but rather the
reverse. This new burden upon the police is due it seems,
"to the strongly individualistic tradition of the American
people," something of which hitherto we had had no oc

casion to be ashamed, and also, in part, "to the hold the idea
of personal liberty has on men's minds."

It surely is a little odd that the nation, or a large part
of it, should be indicted on these counts. If the idea of
personal liberty has a hold on men's minds, it is not without
warrant. One of the avowed purposes of the Constitution
was "to secure the blessings of liberty for ourselves and
our posterity." The right of personal liberty is one of those
which, with personal security and the acquisition of prop
erty are, to quote Chancellor Kent, "natural, inherent and
unalienable." And this applies to more than the mere free
dom from arrest and incarceration. The secondary at
tribute of personal liberty, which "has a strong hold on

men's minds," is thus defined by Mill:

"Liberty of tastes and pursuits; of framing the

plan of our life to suit our character; of doing as we

like, subject to such consequences as may follow, with
out impediment from our fellow creatures, so long as

what we do does not harm them, even though they
should think our conduct foolish, perverse or wrong."

That there is a point where this border line is passed,
and at which control may and must be applied, is admitted,
but to add to the Constitution a statute to that effect is

something that was never intended and is as wrong in prin
ciple as when the makers of the Constitution took the op

posite decision.

One of the ascertained consequences is "the flooding of

the Federal courts with cases they were never designed to

handle has all but paralyzed the Federal judicial system."
And the remedy is in kind : cases reported by the police in

their line of duty are by the district attorney swept out of
his office, there being no time to bother with them, "IF
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ANY PROGRESS IS TO BE MADE IN THE BUSINESS
OF ENFORCEMENT."
And certainly to us, who have to regard the law and its

processes as part of the serious business of life, there is
an odd ring to the statement that "men are haled into
court and cited to appear, without any way of compelling
them to appear, and without any assurance that their cases
would be remembered if they did."

If the situation is better in the state courts it is mainly
because some of the states have declined to associate either
their executive or their judicial machinery with the meas
ures of enforcement, that is to say with the project for
changing men's minds and habits by force of law.
There is just one other phase of the subject, as reported

in this study, to which, with whatever reluctance, attention
must be directed. It is regretfully conceded that by the
example of parents a "tragic effect" is produced upon the
minds of their children, that by this and by other features
of enforcement respect for law, in the young, is under
mined, and that they have taken, like their elders, to dis
criminating in the sanction they accord to any one law as

compared with any other.
And now may we not fairly inquire whether, upon any

thoughtful consideration of the history of this country, all
this, and all the rest that I have not imported into the dis
cussion, might have b<?en foreseen? What has happened is
only what, in the nature of our society, was certain to
happen, for no generation can be forcibly separated, by
compulsion of statute, from the centuries in which its tra
ditions of habit, and mind were formed. We see that a
false conception of the nature and function of law had been
permitted to dominate, with consequences that are, or that
promise to be, simply disastrous. We are given convincing
demonstration that it is the very informing spirit of the
Constitution itself that is the stumbling block in the wayof the enforcement of this so-called amendment to it. And
we are compelled to recognize, and to affirm, that however
desirable may be the social change sought to be effected bywell meaning people, it is of no more than evanescent im-



360 GEORGETOWN LAW JOURNAL

portance as compared with the preservation of respect for
and confidence in what is described and known as law, both
by us who interpret its provisions and by the generality
of the people, who both consciously and sub-consciously
look to it as the sure and safe foundation of republican and
democratic civilization. What may need to be done about
it may perhaps be matter for consideration on another
occasion.

What is perhaps sufficient for the moment is that we

recognize that a stage has been reached which aligns these

policies with the history of every other, ancient or modern,
for the ultimate acceptance of which it was held to be both

necessary and proper that one element of a community
should be coerced into conformity.

Taking the long view of history, it need not occasion us

any surprise that favor is still shown for coercion as an

instrument of social or political change, or even, despite
the wisdom of the Fathers of the Republic, that we find it

cropping up in these United States. It is not so long ago
but that people still living can remember when the all-

powerful Bismarck made use of every possible agency of
coercion short of general massacre to impose his will, and
the will of the majority of his nation, upon the Catholic
minority in Germany. If he failed, as he did fail, it was
because there is in all coercion the germ of failure. It
must either succeed within a certain time or be abandoned,
and Bismarck with all his power had to abandon coercion
and amend his policy. More recently, indeed within the

present century, there was coercion in England to enforce

acceptance of a school policy repugnant to the dissenters
from the established church of that country. It was car

ried to the point of seizure and sale of property; but even
then the resistance was continued and after the patience
of the generality of the people was exhausted the coercion
had to be abandoned and the policy changed. At this hour
there is coercion, and there is resistance to coercion, in the

neighboring republic of Mexico, and I feel none of us doubts
that there also the experiment will run the same course.

Here at home, where we gave what was perhaps not a thor-
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oughly conscious assent, but still an effective assent, to the
idea of coercion on the demand of the proponents of this
innovation, it is manifest that we have progressed to what
is to be recognized as the second phase in all the attempts
at coercion of which we know the history. Coercion in the
supposed interest of this program of change is perhaps the
only question that divides public opinion at this moment. It
is the one factor of potential disturbance in both our great
political parties. For is it not the simple truth that the
proceedings of both the political conventions soon to be
held will be dominated by a clash of opinion on this very
matter? On the one hand we see those who demand, as the
first essential of political allegiance, a pledge that coercion
shall be indefinitely continued and its pressure be indefi
nitely augmented, regardless of money cost or of the various
other unpleasant incidentals; and on the other hand it is
dimly to be discerned that there is some resistance to this
demand. In all the discussions touching the succession
to the office of President, whether in one party or the other,
this question of the future of coercion in the interest of
this particular social change takes precedence of all other
topics.
Even if we assume that all those who favor a policy de

signed "to keep men and liquor apart" are willing to re

sort to coercion to attain their end�and some of them
must have qualms about it�most of them, as citizens imbued
with the principles identified with the life of this Republic,
cannot fail to see that time is of the essence of their under
taking, and that if they fail, within a reasonable time, to
command so general a commendation for their views that
no good citizen will want his neighbor to know he takes a
drink, they must abandon, or be compelled to abandon, co
ercion by governmental and judicial agencies as the expres
sion of their purpose.*
* �T' If the extent of protest and nonconformity which has developed

in many sections of the country is so great that the illicit retail traffic
will find ways to supply itself, ... the federal government under
our system of crime detection and judicial practice will not be ableto deal with the situation If the infractions of the law incidentto the retail trade in liquor should continue on the present scale
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On the evidence before us, it is more than doubtful that
any amount of coercion will materially reduce the objection
to these laws and the resistance offered to their enforce
ment by a large part of the population. It can be foreseen,
by friends of the prohibition measures and by their oppo
nents alike, that the day will certainly come when the policy
of coercion must be abandoned. Some other method of
dealing with the subject will have to be produced, and both
parties to the controversy have an equal interest in evolving
the solution. The fact that the amendment itself may seem

to limit the field of choice is perhaps unfortunate, but even
that obstacle will not avail to maintain the coercive system
once the finality of its failure is conceded, or to prevent a
new start being made on a basis more in accord with the

general will.

nothing but a sweeping change in public opinion can prevent the
effectual nullification of the National Prohibition Act."�Federal

Churches of Christ report, p. 65.
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EQUITY JURISPRUDENCE�by Sherman Steele, Prentice-Hall, Inc.,
New York, 1927, 897 pages.

Some eighty years ago Thomas Carlyle observed in re

gretful language that the Ideal has to grow in the Real,
and to seek out its bed and board in an actual world ; and
mention was made of the difficulty encountered by a spir
itual ideal in accommodating itself to the untoward con

ditions of an environment uncompromisingly materialistic.
If Mr. Steele is old enough to have imbibed mid-Victorian
culture in his youth, and not so old as to have forgotten
his early thrills from Past and Present, it is likely that the
compilation of this work has occasioned frequent reminis
cence of the good Abbot Samson trying to square his en

larged notions of moral perfectibility and efficient adminis
tration with the actualities of human perversity and mun

dane circumstance.
For this work is an endeavor to make a collection of cases

which shall embody the principal doctrines of Equity Juris
prudence within the compass of less than 900 pages. And
the type is rather large: the page in one of the American
Casebook Series carries sixty per cent more composition,
or perhaps even more ; so that this book, if published in like
typography and format, would be a volume of approximately
600 pages. And doubtless no one realizes more apprecia
tively than Mr. Steele the severity of this limitation. His
large knowledge of the subject and his extensive acquaint
ance with the cases�which even the meagerness of the
material used does not disguise�must often have caused
him the compunctious pangs of a compassionate Procrustes
as he amputated or condemned to deletion so many valuable
decisions under the necessity of fitting his work to the con

tracted volume prescribed for him.
Such limitation of volume is obviously dictated by con

siderations having regard to the time allowed for the sub
ject. The compiler has found it necessary to confine his
material within the compass adopted to the curriculum of
his own school and of other schools allowing but brief
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courses in equity. The instructor in that subject who under
takes to do this must sadly recall Carlyle's perception of
the difficulty which always lies in an attempt to materialize
theoretical excellence, to adapt a lofty and imperious ideal
to the hard conditions of reality, to express in physical
form and subject to the inhibitions of actual circumstance
the large conceptions which in their nature demand large
expansion. In equity�certainly not less than in other fields
of knowledge�the student is forever finding an untravelled
world whose margin fades forever as he moves; and when
he would render his acquisitions for the use of others, he
must experience a continual sense of sacrifice in the neces

sity for narrowing the scope of his work so it may conform
to the exigencies of practicability.
In short, the chief, if not the only, fault which one finds

with Mr. Steele's book is that there is not enough of it.
And that is not a fault of Mr. Steele but of his fate, of the
predicament in which probably most instructors in equity
find themselves�a vice which is inherent in existing con

ditions. Having regard to the necessary limitations of a

book intended as this is intended, it would be difficult to
make a volume which should present a greater number of
desirable cases or better embody the doctrines of Equity
Jurisprudence.
To say that making a better book would be difficult does

not necessarily imply the impossibility of improving what
we have. To pronounce present accomplishment a finality
is the commencement of retrogression, if not of degenera
tion. But to suggest specific amendments, and a fortiori
to project possibly sounder principles, brings one into con

tact (and conflict) with a diversity of opinion and a dif
ference of conception concerning instruction in equity�
a contrariety of theory not only as to the mode of teach
ing but as to what is to be taught. For modern thought
has engendered many and variant notions of Equity Juris

prudence. Indeed, in viewing that subject as variously
presented, in observing the inconsistent modes of individual
approach, and in digesting the divers materials which the
authorities severally offer as constituting equity, one is
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reminded of the blind men who went to find out how an

elephant looked: to one the elephant was like a house, to
another like a snake, and to each of the others like some

thing else, accordingly as each came in contact with a dif

ferent part of the animal's anatomy. We have many novel
and variant conceptions of equity. To at least one puzzled
pedagogue that of Mr. Steele seems the most nearly cor

rect conception and the most useful for practical purposes.
Even an outline of the notion of equity which is un

folded in these pages would require for a just presentation
more space than is available. What follows must therefore
not be taken as adumbrating Mr. Steele's theory : in some

respects he seems to have anticipated the present writer ; if
anything savors of criticism, that will indicate wherein he
has departed from the conception here suggested.
The student fresh from the classics, upon his introduc

tion to Equity Jurisprudence, is apt to recall the Vergilian
monstrum horrendum informe ingens, which exemplified
the tricksome doctrine of synalepha. He is usually started
upon an historical approach which, as conventionally pre
sented, is apt to be misleading and pretty sure to obscure
the origin and the fundamentals of the jurisdiction. These
original fundamentals, fraud, accident, and mistake, it is
the fashion to ignore�as relics of the horse and buggy
days when Story taught equity�or else they fall in as in
cidents (or accidents) of the applications of equitable au

thority. And before we have gone far we gain the im
pression that Equity Jurisprudence is not a distinct and
substantive branch of the law, but a sort of juridical catch
all into which have been cast the law of Specific Perform
ance, of Reformation, of Nuisance, Patents, Copyrights,
Labor Disputes, Partnership, and divers other matters each
of which is the subject of bulky treatises and might (and
often does) constitute a course of itself. In this volume and
diversity of learning, each topic standing apart from every
other, and each engendering its peculiar confusion, the
student is likely to feel�as more than one good student has
expressed it�that he is in a perpetual fog. The elephant
looks not like any one beast but like a dozen heterogeneous
species rolled into one amorphous monster.
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The apparent solution of the young man's difficulties is to
teach him�for the beginning at least�what is equity, that
is, equity in itself and apart from all the Protean manifes
tations in which equitable doctrines may embody them
selves. The law of Patents, or of Partnership, or of numer
ous other subjects, is not equity, though those branches in
volve the application of equitable principles. Rather is
equity a body of doctrines and principles which have in
themselves a vital validity and which obtain by reason of
their intrinsic merit in numerous fields of jurisprudence.
Or perhaps equity is, as has been said of Bohemia, a state
of mind, and these other subjects are equitable in nature

only because they must be approached in that mental atti
tude which is acquired from a suffusion of the precepts and
ethical ideals afforded by equity proper.

The essentials of equity, thus conceived as a body of prin
ciples, are few in number and readily apprehended. To be
sure, these principles cannot be learned as abstractions, but
must be found always in some concrete state of facts ; fraud,
accident, mistake, conversion, and the like fundamentals
are to be recognized only by dissecting the cases wherein

they occur. In this way the student necessarily acquires
some acquaintance with patent law, mortgage law and many
other legal subjects; but it is for the sake of the equitable
doctrines and not for the law of other subjects upon which
those doctrines operate.
Without undertaking to say that Mr. Steele thinks thus

or even sympathizes with this theory, one may find in his

scheme, his method and his selection of material a feeling
for simplification of the subject and for accentuation of

the principle rather than of its accidental application. And
that characteristic is, for one student at least, the best fea

ture of his work.

Almost, if not quite, the only criticism to be made of this

book is the compiler's evident weakness for late cases. It

is true that he does not display that prejudice against the
Supreme Court of the United States which flaunts itself

in some case books; but sometimes he gives a case from

one of the States�and from a State of no great judicial
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excellence�where he had a Federal case of better quality
upon the point. And one misses some of the cases which
are landmarks in various subjects; as upon conversion there
are several good cases, but none to take the place of Fletcher
v. Ashburner, Ackroyd v. Smithson, Cropley v. Cooper, and
others recognized as classical. Of course, the allowance
must be made for the embarrassment of riches under which
any one labors who collects cases in equity. But those of
us who have escaped the infection of modernism will con
tinue to approve the bad old days when the equity of the
schools was the equity of Joseph Story, and the late case�

as well as one or two other neologisms�had not become a

fetich.
Charles A. Keigwin.

THE LAW OF TERRITORIAL WATERS AND MARITIME JURIS
DICTION�by Philip C. Jessup, G. A. Jennings Co., Inc., New
York, 1927, 548 pages.

The appearance of this treatise is most timely. Perhaps
one of the most serious aftermaths of the war has been
the doubts existing in most minds as to whether there is
such a thing as International Law. Hershey, in the intro
duction to the eighth edition of his excellent treatise on

International Law, makes the statement that among the
reasons for the delay in the publication of the revision
of his work had been the author's "temporarily weakened
faith in the potency of International Law and the lack of
convincing evidence of the stability of the New World Or
der slowly emerging from the wreck of old Europe."
Committees of the League of Nations, Law Association,

groups of European and American jurists are busily en

gaged in a serious endeavor to codify the law of Nations.
Not only the so-called laws of war or of neutrality but
likewise the general body of this branch of jurisprudence
is under the searching inquiry of experts and is being re
stated in the light of the experience of the last decade and
a half. To this examination of what the law is and the
suggestions as to what it should be, Professor Jessup has
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made a most significant and useful contribution in this
important field.

The problems connected with territorial waters are of
course numerous, but with the exception of questions of
fishery rights and to a lesser degree of customs surveil
lance, the term has generally evoked war time problems of
neutrality. It has taken prohibition to place the question
of sovereignty over adjacent waters in peace times in the
fierce limelight of the popular press. The manner in which
the conflict of jurisdictions was settled by the United States
and Great Britain is another monument to that spirit of
sane compromise which in so many instances has been
evident in the settlement of international disputes between
the two great English speaking nations. It is therefore

particularly fortunate that we have here in the words of
the author himself "a complete story of American pro
hibition enforcement." The diplomatic negotiations leading
up to the conclusion of the sorcalled Liquor Treaty between
the United States and Great Britain�which up to date
has served as a model for eleven other similar treaties
with other nations�are faithfully recorded, and their ac

curacy can be vouched for since Professor Jessup is a for
mer Assistant Solicitor of the Department of State, where
he had access to the official records and the benefit of daily
contacts with the officials of the Department especially
charged with the enforcement of the Prohibition laws, in
so far as their international aspect is concerned. It is a

contemporaneous account by an eyewitness�a valuable his
torical document. But it is much more than that. Every
day members of the bench and the bar, administrative and
foreign service officers are faced with the problem of in

terpreting existing treaty provisions on this subject�as

well as examining past decisions of the courts. No more

useful interpretative digest and commentary is at their
disposal than this treatise.

The author has not, of course, limited himself to the

problems created by the Eighteenth Amendment and the
Volstead Act�although he devotes five out of nine chapters
to the subject. In an introductory chapter Professor Jes-
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sup makes certain definitions which establish the key-note
theme which runs throughout his work, namely, the es

sential difference between jurisdiction and control, the for
mer connoting "the power of the courts to adjudicate," the
latter "the power of administrative or executive officers to

govern the actions of individuals or things." The first chap
ter deals with the three-mile limit, the author reaching the
conclusion that this is today an established rule of Inter
national Law.

In his second chapter the writer discusses jurisdiction and
control on the high seas adjoining territorial waters. Here
the author passes in review the various customs and neu

trality laws of the most important states of the world.
Such laws as, for instance, the British Customs Consolida
tion Act of 1876, which superseded the well-known Hover
ing Acts and the American Act of March 2, 1799, contain
provisions permitting control beyond the territorial juris
dictional limit of three miles. To illustrate the principle
that a nation may lawfully exercise acts of "preventive po
lice" on the high seas, although not claiming such area as

within its exclusive jurisdiction and domain, the author
recalls that the United States during the period of its neu

trality in the late war requested that British cruisers should
cease to patrol the waters adjacent to its coast in close prox
imity thereto, taking pains, however, to declare that their
strict legal right so to cruise outside the three-mile limit
was not questioned.
In his third chapter the writer deals with the question

of sovereignty over territorial waters. Here are examined
problems connected with ships in the marginal sea, the
right of innocent passage, conflict of laws, ships in port,
distress, the conclusion being reached that "the littoral
sovereign has over territorial waters rights, powers and
privileges which are in principle the same as those which
he possesses on his land territories. His freedom of action
is restrained by the right of innocent passage and the right
to seek shelter in distress. Under the definition or descrip
tion set forth above it may therefore be said that the state
is sovereign over its territorial waters." Chapters IV to
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VII deal with the question of prohibition in theUnited States
and are entitled respectively: "The Prohibition Laws of
the United States and Their Application in American
Ports;" "Seizure of Hovering Vessels in the Absence of
Treaties;" "The Liquor Treaties;" and "Court Decisions
Under the Liquor Treaties."
The difficulties caused by a strict and logical enforce

ment of our customs and liquor laws which confront the
State Department can perhaps best be gauged quickly by an

examination of what was accomplished by the conclusion
of the Treaties "For the Prevention of Smuggling of In
toxicating Liquors." Article I of the Treaty with Great
Britain contains the affirmation of the three-mile limit to
which the British Government attaches so much importance.
By Article II Great Britain agrees that it will "raise no

objection to the boarding of private vessels under the Brit
ish flag outside the limits of territorial waters by the au

thorities of the United States" for the purpose of making
inquiries of those on board and of examining the ship's
papers to ascertain whether the vessel or its personnel were
endeavoring to import alcoholic beverages into the United
States "in violation of the laws there in force," it being
understood that "the rights conferred by this Article shall
not be exercised at a greater distance from the coast of
the United States, its territories or possessions than can be
traversed in one hour by the vessel suspected of endeavor
ing to commit the offense." Article III contains the quid pro
quo given by the United States in exchange for the British
concessions, embodied in Article II, and provides that no
penalty or forfeiture under the laws of the United States
shall be applicable to the carriage of alcoholic liquor as sea

stores, or as cargo destined for a port foreign to the United
States on board British vessels voyaging to or from Amer
ican ports or passing through American territorial waters.
Chapter VIII deals with bays�twenty-seven such bodies

of water being described and reference made to the state
ments of jurists, courts and states on the matter. Chapter
IX is concerned with the law of the future, the author pre
senting a "Draft Convention on the Law of Territorial
Waters."
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This work is thorough, painstakingly complete and at

the same time most readable. The style is incisive and clear

cut. The author does not hesitate to criticise premises
which to him seem unsound and presents his own very

definite views in a most convincing manner. There are

no vague generalities and unsupported statements. It is

a pleasure to recommend this book not only to technicians
but also to those who wish to keep informed on the progress
of International Law.

Francis Colt deWolf.

LAW OF THE AIR�by Carl Zollmann, Bruce Publishing Co., Mil
waukee, 1927, 286 pages.

The title to this book is very misleading. It should more

properly be entitled, "Sundry Lectures on Some Phases of
the Federal Laws Pertaining to Aviation and Kadio, In
tended for Class Room Use Only, and Offered with Apolo
gies to the Profession."
Professor Zollmann's book is by no means a beacon light

illuminating aviation and radio law, nor is it the "Neon
legal Ray" blazing a trail for the courts to follow, or even
interpreting the decisions we already have. The Grotius of
the upper air has certainly not appeared in this booklet,
which is offered to the public as a comprehensive treatise
covering the entire realm of aviation and radio law. The
book comprises, purely in skeleton form, some comments
on some phases of radio and aeronautics. To call it a lit
erary work is very plainly a misnomer, as it lacks both the
literary characteristics, and is meager in its treatment of
important subjects. For example: one short chapter on

radio purports to cover this important field, which has al
ready been so exhaustively treated by an eminent jurist,
Judge Stephen Davis, in "The Law of Radio" (published by
McGraw-Hill). Judge Davis approached a very difficult
task with becoming modesty, and apparently with misgiv
ings, and yet so illuminating have been his comments on

the various topics dealing with radio law, that his book
is far in advance of anything else which has appeared.
The American Bar Association some years ago, realiz

ing the importance of the new field of law, which includes
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both aviation and radio, created first a special committee,
and now has a standing committee known as its Air Law
Committee. It has been largely due to the efforts of the
American Bar Association and its special committee that
such constructive federal legislation as the Civil Aeronau
tics Act of 1926, and the Radio Control Act of 1927, have
been enacted. Consequently, the reports of this commit
tee have considered carefully the background of law on

the general subject, which in itself would constitute a great
reservoir of information to one desiring to prepare a trea
tise on either the law of aviation or the law of radio.

In the "Law of the Air" the writer employs the editorial
"we" and indulges philanthropically in surmises which do
not even scratch the surface of the subjects of which they
apparently treat. One may forgive his "indulgent philan
thropy" (page 5) with which he views "aircraft in their

experimental states," but he should be more familiar with
the facts that in the case of aviation and radio we have two

systems of law which have kept pace with the economic

development of this country. In fact, recent developments
in the use of the air, both as a means of transportation and
a communicating system, have been rapid, but with the ad
vent of each new vehicle of commerce, there have been pro
mulgated federal laws governing its use. Apparently un

mindful that Germany was twenty years ahead of the United
States in the passage of laws governing aeronautics, and
that France and Germany both had clearly denned decisions
on air space rights, the writer devotes one-fourth of his

book to the worn-out maxim Cujus est solum, ejus est usque

ad coelum. This, of course, is a maxim of tenacity and has

no relation to sovereignty whatever. It has come to be a

well-recognized doctrine that the owner of the land does

not own the atmospheric space above his property, beyond
the point to which he can put it to use. In other words,
the owner of property owns same subject to the right of

passage over and above his property at such a height which
will not conflict with the ordinary use and enjoyment of
his property. This principle was recognized in the drafting
of the Air Commerce Act of 1926, in which "navigable air
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space" is defined as the air space above the minimum safe
altitudes of flight prescribed by the Secretary of Commerce
and the law provides that "such navigable air space shall
be subject to a public right of freedom of interstate and for
eign air navigation in conformity with the requirements of
this act."

As a book, "Law of the Air" is distinctly disappointing.
If it is to serve a useful purpose, which a thorough treatise
on the law of aviation would serve, the skeleton outline of
this little book must be very greatly enlarged.

W. Jefferson Davis.

REAL ESTATE TITLES AND CONVEYANCING�by Nelson L.
North and De Witt Van Buren, Prentice-Hall, Inc., New York,
1927, 719 pages.

There has always been one branch of the legal profession
which has been regarded by the rest of the lawyers as being
the repository of secret knowledge, and its members as

exercising a technical skill in their chosen field which was
more or less mysterious.
Conveyancers and abstractors of titles have constituted

a class apart, doing work which was recognized as requiring
special technical training, and by many have been regarded
as having great secrets held closely among themselves, and
communicated only to those whom, after a prolonged ap
prenticeship, they deemed worthy to perform the delicate
and responsible duties of examiner of titles to real estate.
The most brilliant lawyers in other branches of the pro

fession would be baffled in an attempt to run a title, and
perhaps would find it most difficult to take the data assem
bled for a report on a title and prepare an abstract and
opinion. The authors of "Real Estate Titles and Convey
ancing" have made it evident, in a very well-written book,that there are many intricate points of conveyancing and
abstracting which are beyond the understanding of the
average lawyer, and many secrets of conveyancers which
are now revealed to the public.
The law relating to titles of real estate has been here

expounded in a way to make it understandable not only by



374 GEORGETOWN LAW JOURNAL

members of the legal profession but by one who is not a

lawyer. The book is written so that it will be useful for
the layman, and in this the authors have been successful.
In this work is collected and put into a convenient volume

much which should be known by every lawyer who advises
his clients with regard to real estate transactions of pur
chase and sale of real estate, and which is available in no

other single volume. Much time can be saved and many
mistakes avoided by one who is familiar with its text, and
who makes use of its specimen forms of instruments.
The problems of the technical side of real estate law

and their solution are presented clearly in this timely, use
ful and comprehensive volume.

Joseph D. Sullivan.
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BANKRUPTCY�Fraudulent Chattel Mortgage as Bar to Discharge.
Bankrupt gave as security for a loan a chattel mortgage on prop

erty which he knew did not belong to him. His application for dis

charge from bankruptcy was objected to on the ground that he had
obtained money on credit upon a materially false statement in writ

ing within the meaning of Section 14b (3) Act July 1, 1898, as

amended by the Act of June 25, 1910, Sec. 6 (11 U. S. C. A. Sec. 32).
Held that such mortgage constituted a materially false statement in

writing as would bar the discharge. In re Powell, 22 F. (2d) 239

(D. C. Md. 1927). Contra: In re Hudson, 262 Fed. 778 (D. C. S. D.
Ala. 1920).
The statute in question, before the amendment of 1926, provided

that upon an application for discharge properly made the judge
should discharge the bankrupt unless, among other acts, he had
"obtained money or property on credit upon a materially false state
ment in writing, made by him to any person or his representative
for the purpose of obtaining credit from such person." In re Hudson,
supra, while admitting that a materially false statement in a mortgage
deed given to secure a loan would come technically within the terms
of the statute, holds that the language used denotes the ordinary
credit dealings between merchant and customer, not secured debts.
But the provision does include loans of money made in reliance upon

materially false statements. Gerdes v. Lustgarten, 266 U. S. 321,
328, 69 L. Ed. 309, 313 (1924). Although the bankrupt gives se

curity for the loan, if he makes a false written statement to obtain

it, he will not be discharged. In re Savarese, 209 Fed. 830 (C. C. A.
N. Y. 1913). In re Hudson, in support of its conclusion, stresses
the fact that Sec. 17 (2) of the above statute (11 U. S. C. A. 35) ex

cepts from a discharge any debt that is a liability for obtaining money
under false pretenses, and contends that the act would not provide
that a debt created by a given state of facts should be a ground for
refusing a discharge and at the same time except such a debt from
the discharge when granted. It has been held otherwise, however.
In re Reed, 191 Fed. 920 (D. C. W. D. Okla. 1911) ; In re Armstrong,
248 Fed. 292 (D. C. S. D. Cal. 1918) ; In re Day, 268 Fed. 871 (D. C.
N. D. Ga. 1920). But see In re Main, 205 Fed. 421, 423 (D. C. N. D.
Ia. 1913) ; In re Menzin, 233 Fed. 333, 334 (D. C. S. D. N. Y. 1916).
In re Powell seems to be a better interpretation of the Bankruptcy

Act. If a false written statement of general assets made to pro
cure a loan would bar a discharge, a fortiori the discharge should be
refused when the bankrupt knows the creditor will place special
reliance on a statement regarding one of these assets, namely the
mortgaged chattel.

F. C. B.

377
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BANKRUPTCY�Substitution of Valid for Fictitious Accounts.
A finance company loaned B a large sum of money on the security

of a number of assigned accounts. The company subsequently dis
covered that many of the accounts assigned were imaginary, and

required B to replace the fictitious accounts with good ones. This
was done. At the time the company had reasonable cause to believe
that B was insolvent. An involuntary petition in bankruptcy was

filed within four months of the latter transaction. Held, that this
substitution of accounts did not constitute a preference. In re Sul
livan, 21 F. (2d) 834 (D. C. Mass. 1927).
Assignment of property to a creditor in substitution of prior securi

ties then relinquished is based upon a present consideration, and is
not a preference. In re Noel, 137 Fed. 694 (1905) ; Chandler v. Mer
chants & Mechanics National Bank, 30 Ga. App. 694, 118 S. E. 785

(1923). But the creditor must not thereby obtain a more valuable

security. In re Manning, 123 Fed. 181 (1903). The governing prin
ciple in this class of cases is that no transaction which has the effect
of diminishing the bankrupt's estate will be allowed. In re Sangor,
121 Fed. 658 (1903) ; In re Dickson, 111 Fed. 726 (1901) ; Newport
National Bank v. National Herkimer County Bank, 225 U. S. 178,
56 L. Ed. 1042 (1912). Therefore a creditor, who has loaned money
upon a security which proves to be worthless, cannot require the
bankrupt to replace it with a good security, after the four month

period has begun to run. This was held in Federal Finance Corp. v.
Reed, 296 Fed. 1 (1924), the facts of which were: The bankrupt
made a transfer of certain automobiles to secure a loan. The trans

feree company later discovering that these automobiles had been
sold by the bankrupt, had him transfer within four months prior to
the filing of the petition other automobiles as substituted security.
The substitution was held preferential.
The facts of the instant case bring it squarely within this decision.

The finance company accepted, evidently without investigation, a spe
cific set of accounts as the security for their loan. Similarly to the
Reed case, it developed that through the fraud of the bankrupt the
company's security was worthless. So, then, it should follow that
the relinquishment of such security is not a present consideration of
value.

The substitution was therefore preferential, unless the finance

company gave up something other than the mere worthless accounts,
and its mere right of action against the bankrupt for his breach of
contract. The trial judge evidently considered this to be the
case. The theory upon which is based the decision holding the
transaction not preferential, seems to be that the finance company

by the original loan agreement got an equitable lien on the unassigned
good accounts which remained in the hands of the bankrupt, and

that the subsequent substitution was merely the satisfaction of this
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previously acquired lien. The court cites in support of this position
a number of cases. They all seem, however, clearly distinguishable
from the instant case. In Sexton v. Kessler, 225 U. S. 90, 56 L. Ed.
995 (1912) , the equitable lien was upon an escrow of securities made
by a New York bank to secure drafts from a foreign bank. In Sabin
v. Camp, 98 Fed. 974 (1900), the transferee expressly reserved a lien
on the property which was to be purchased with his loan. In Duplin
Silk Co. v. Spencer, 115 Fed. 689 (1902), the creditor claiming the
lien was in actual possession of the property, under a contract which
expressly made it chargeable with the failure of its owner to per
form. Lovell v. Newman, 228 U. S. 534 (1912), is the only case
which seems to support the decision in the instant case, but even
in that case there was a particular description of the property against
which the lien was asserted, and it does not appear that the trustee
in bankruptcy attacked the transaction on the ground that it was
a preference. Thus^in all these cases where the court asserted an

equitable lien against the creditors in bankruptcy there was some

designation of certain property, which was, by the intention of the
parties, to be chargeable with the debt. It therefore appears that
the doctrine of equitable liens can have no application to the instant
case, where, as must be remembered, a certain lot of accounts was

accepted as security, and no designation or special charge was made
upon the other remaining good accounts of the bankrupt, against a
certain number of which the equitable lien was afterwards claimed.
More in line with these facts is Arnniston Iron Co. v. Arnniston Roll
ing Mill Co., 125 Fed. 974 (1903), where the bankrupt pledged ma
terials under an agreement that it might sell or use same, as it
might need, but that in case of such sale or use it would pay cash
or would transfer its equivalent in good accounts. The bankruptthen disposed of its materials and within four months of its bank
ruptcy, transferred accounts to the pledgee. It was held that this
constituted a preference. The narrow application of the doctrine of
equitable hens is further seen in the case of McGill v. Commercial
Credit Co., 245 Fed. 637 (1917), which in this connection is decidedly
m point. The facts were: the bankrupt having assigned certain
accounts to his creditor, converted the payments received on these
accounts, which payments the creditor was unable to trace. Withinfour months of the filing of the petition the bankrupt assigned other
accounts in substitution of those converted. It was held that such atransaction cannot be sustained on the theory of trust and is a pref-

209nFed. e^msT^ " " ManufaCturers' Sales C�"

D. W. O'D.

FEDERAL EMPLOYERS' LIABILITY ACT-APPlicability to Contracts Made and to be Performed in a Foreign Jurisdiction.
Action by an administrator against a Canadian Railroad Company
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to recover damages on account of the death of one Ellis, a car

penter, regularly employed on a car ferry running from Windsor,
Canada, to Detroit, Michigan. The death was alleged to have been
caused by the negligence of one of the servants of the Canadian
Railroad Company. Held, that no recovery could be had under the
provisions of the Federal Employers' Liability Act. (45 U. S. C. A.,
Sees. 51-59). Grand Trunk Ry. Co. v. Wright, 21 F. (2d) 814
(C. C. A. Mich. 1927).
The car ferry involved was of a peculiar nature. It was the prop

erty of the Wabash Railroad, which is a common carrier in the
United States, and was registered under the United States law at
the port of Detroit. The Grand Trunk Railway Co., a foreign cor

poration, is a common carrier by railroad in Canada. The Wabash
also operates over the Grand Trunk tracks through Canada. These
two companies entered into a contract by which it was agreed that
the Wabash car ferries, including the one here involved, were char
tered to the Grand Trunk, united in a fleet with its own car ferries,
and the whole fleet was then operated by the Grand Trunk in aid
of both railroads. The Wabash paid the Grand Trunk its portion
of the cost of operation of the ferries, although the Grand Trunk

Railway employed and paid the crew.

The opinion held that this contract was a Canadian contract, made
by a Canadian corporation, with a Canadian resident. The conditions
of the agreement were to be performed wholly either in Canada or

in international adjacent waters, and could not be chargeable with
contract conditions provided for in a United States statute. To do
so merely because the boat had crossed the invisible and unmarked
international boundary only temporarily, would be confusing. Such
a rule would have the liability shifting back and forth with the boat

repeatedly during each day, and the position of the boat when the

liability arose would be difficult if not impossible to determine. If
the United States Federal Employers' Liability Act superseded the
Canadian act of like nature, the converse should be true. It will
be remembered, however, that the general maritime rules make the
territorial waters of each country absolutely free to the navigation
of citizens of the other country.
In New York Central Railroad Co. v. Chisholm, 268 U. S. 29, 69

L. Ed. 828 (1925), the court held that the Employers' Liability Act
had no extra-territorial effect and that, therefore, there could be no

recovery under the Act for fatal injuries sustained by an employee
of a common carrier operating trains from New York to Canada,
such injuries having occurred thirty miles north of the international
line. The Employers' Liability Act contains no words which definitely
disclose an intention to give it extra-territorial effect, and as is said
in the case of Sandberg v. McDonald, 248 U. S. 185, 63 L. Ed. 200

(1918), "Legislation is presumptively territorial and confined to

limits over which the law-making power has jurisdiction."
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In Thompson v. McGregor, 207 Fed. 209 (C. C. A. Mich. 1913), a

case similar to the instant one, it was held that United States and

Canadian boats which are on the foreign side of the international
line on the Great Lakes continue to be subject to the laws of their

own country in all matters of "internal discipline and management,"
and that the local rules displace the home laws only as to naviga
tion rules and matters of police power. In this case the Canadian
Death Act was held not to be applicable, even though the fatal ac
cident occurred on the Canadian side of the border.

S. A. M.

JUDGMENTS�Merger of Cause of Action in Foreign Judgment.
An ancillary executrix was directed by decree of the Surrogate's

Court, New York, to pay specified sums to the legatees of her de
ceased husband. At the time of the entry of the decree and there

after, she remained in France. On failure to receive payment, the
legatees undertook to collect in France, instituting suit there for
the purpose of subjecting property to the lien of their judgment.
At the termination of the suit, payment was made in francs at the
rate of exchange on the date that the proceedings were instituted.
A release receipt was executed containing a reservation clause by
which the judgment creditors attempted to preserve their rights in
the State of New York and granted a satisfaction as to the property
levied on in France. Wide currency fluctuations took place between
the date of instituting the suit and the date of final payment. A
subsequent petition for discharge filed by the executrix in New York
was opposed by the legatees, who claimed that the payment made
in francs satisfied the New York judgment only to the extent of the
money actually received in dollars. The executrix contended that
having sought a remedy in the courts of France, the payment of the
judgment constituted a final and conclusive satisfaction of the Amer
ican judgment previously obtained. Held: Payment of the French
judgment, based on the New York decree in dollars, was satisfac
tion of the decree only to the extent that the value of the francs
equalled the value of the dollars when payment was made; that
payment under the law of France with release agreement con

taining a reservation had no further effect than to relieve the judg
ment debtor and her property from further obligation in that coun

try�such a reservation did not differ in principle from the ordinary
release of certain property from the lien of a judgment, retaining the
right to proceed against other property as it might be discovered;
that satisfaction of a judgment implied payment of valuable benefit
and nothing less should restrain the judgment creditors from further
activity in pressing their claims. In re James, 221 App. Div. 321
223 N. Y. S. 174 (1927).
A point in the case not touched upon directly is that of merger
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of foreign judgments. It is a well-settled rule of law that merger
as applied to judgments means that a judgment merges the cause

of action and extinguishes it, Black on Judgments, (2 Ed.), Sec.
674. The weight of authority supports the view that a foreign
judgment in favor of the plaintiff does not operate as a merger of
the original cause of action, and in spite of a judgment in a foreign
court, the plaintiff may proceed in another suit against the defendant
upon the original cause of action, Goodrich, Conflict of Laws (1927),
Sec. 206; Canadian Typograph Co. v. MacGurn, 119 Mich. 533, 78
N. W. 542 (1899) ; McDonald v. Grand Trunk Railway, 71 N. H. 448,
59 A. L. R. 448, 52 Atl. 982 (1902) ; Tourigny v. Houle, 88 Me 406,
34 Atl. 158 (1896) ; Eastern Townships Bank v. Beebe, 53 Vt. 177,
38 Am. Rep. 665 (1880). Contra: Baker v. Palmer, 83 111. 568 (1876) ;
Jones v. Jamison, 15 La. Ann. 35 (1860). In both England and
America the plaintiff is entitled to disregard a judgment in his favor
and sue upon the original cause of action and the judgment will be
no bar, unless it has been satisfied, Hilton v. Guyot, 159 U. S. 113,
40 L. Ed. 95 (1895); Hayes v. Cage, 2 Tex. 501; Swift v. David,
104 C. C. A. 338, 181 Fed. 828 (1910); Barber v. Lamb, 8 C. B.

(n. s.) 95, 98 E. C. L. 95, 141 Reprint 1100 (1860) ; Freeman, Judg
ments, (5 Ed.) Sec. 1502.

Many of the courts do not enter into an extended discussion of
the reasons for the rule, but it appears to rest upon a distinction
between forms of action brought for the enforcement of judgments.
It is a question not of substantive right, but of procedure. Debt

is the only form of action that will lie upon a judgment of a

court of record of a sister state, while assumpsit will lie upon
a strictly foreign judgment. In determining the effect to be given
to a foreign judgment, there is also a distinction between a suit

brought to enforce a foreign judgment and the plea of a foreign
judgment in bar to a fresh suit for the same cause, Johnston v. Com-

pagnie Generate Transatlantique, 242 N. Y. 381, 152 N. E. 121, 46

A. L. R. 435 (1926) ; Cowans v. Ticonderoga P. & P. Co., 219 App.
Div. 120, 219 N. Y. S. 284 (1927) ; (1927) 12 Corn. L. Q. 62. In the
first instance the foreign judgment (if the jurisdiction is properly
established) is held conclusive, but in the latter, the foreign judg
ment, if in favor of the defendant, is a bar to a suit by the plaintiff
on the original cause, McDonald v. Grand Trunk Railway, supra.

But if the foreign judgment is in favor of the plaintiff, it is not a

bar to a second judgment obtained by him founded upon the original
cause of action. The foreign judgment is not merged unless it be

comes a debt of record so that the record itself is a cause of action

of its own vigor, to be declared upon as such, and when produced,
is conclusive of the right. A foreign judgment does not constitute a

record, but it is only evidence of an obligation to pay, Eastern Town

ships Bank v. Beebe, supra.
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From the foregoing, the foreign judgment in the principal case

was evidence of an obligation to pay and the defendant, in her fidu
ciary capacity as ancillary executrix, could not profit by reason of
fluctuations in the rate of exchange through payment of a sum much
less than was due. The payment made and agreement executed
released the property in France from further obligation. The reser

vation in the instrument as to the New York property, was given
effect according to the intention of the parties and the justice of the
case. As was stated in the opinion, the point involved did not relate
so much to the binding effect of the French judgment as it did to
whether by the remedy pursued, the creditors were fully paid, for
under the circumstances they should not be required to accept the
partial payment as full satisfaction of the sum due. Accordingly,
there was no violation of the well-established rule that where two
judgments have been obtained for the same cause of action, the
payment of one operates to satisfy the other.

P. J. C.

OFFICERS�Removal for Misconduct in Prior Term.
The defendant, a county judge, was indicted for two acts of mis

feasance and one act of malfeasance committed in a prior term of
office. A statute provided that the circuit court shall suspend an

indicted officer until he shall be tried upon the indictment. The de
fendant was suspended by order of the circuit court, and from that
order appealed. Held, that a public officer is not subject to removal
for acts of misconduct done in a prior term. Jacobs v. Parham, 298
S. W. 483 (Ark. 1927).
Upon this question of statutory removal, as distinguished from

the common law right of amotion there is a sharp conflict. One
line, like the instant case, holds it must be assumed that the persons
who elected the officer knew his life and character, and that by the
act of re-electing him, condoned past offenses. State ex rel. Tyrell v.
Jersey City, 25 N. J. L. 536 (1856) ; State ex rel. Gill v. Watertown,
9 Wis. 254 (1859); State ex rel. Brickell v. Hasty, 184 Ala. 121,
63 So. 337, (1913) 50 L. R. A. (N. S.) 553, note. Some of the
cases denying the right to remove for prior acts of misconduct go
upon the basis that the terms of office are separable, and that the
acts of one term cannot affect the subsequent term, Thurston v. Clark,
107 Cal. 285, 40 Pac. 435 (1895); while other decisions are con
trolled by constitutional or statutory provisions which specifically
state that there shall be no removal for malfeasance committed in
the prior tenure of the office, State ex rel. Rawlings v. Loomis, 29
S. W. 415 (Tex. Civ. App. 1895). The right of removal has always
been zealously checked, and under statutes which were general in
their terms many courts have been reluctant to "overrule the will
of the people" by permitting removal for acts where re-election has
intervened. Re Advisory Opinion, 64 Fla. 168, 60 So. 337 (1912) ;
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State ex rel. Brickell v. Hasty, supra; Graham v. Jewell, 204 Ky.
260, 263 S. W. 693 (1924). And see State ex rel. Hill v. Henschel,
103 Kan. 511, 175 Pae. 393 (1918). In none of these cases, however,
does the inability to remove prevent proper criminal punishment for
the subsequently discovered acts.

The authorities holding that an officer may be removed for mis
conduct in a prior term are founded on the doctrine that the public
should be rid of an unworthy official upon discovery of his unworthy
acts. As Rugg, C. J., said, in Attorney General v. Tufts, 239 Mass.
458, 482, 131 N. E. 573, 576, annotated 17 A. L. R. 274, 278 (1921) :

"The single circumstance of a re-election is not enough to prevent
inquiry into the acts alleged during the first term. * * * The object of
our statute is to purge the public service of an unfit officer. Such
unfitness may arise from conduct in an office held continuously, al
though during the term of an earlier election." The following cases

substantially support that statement: State ex rel. Attorney Gen
eral v. Lazarus, 39 La. Ann. 142, 1 So. 361 (1887) ; State ex rel. Billon
v. Bourzeois, 45 La. Ann. 1350, 14 So. 28 (1893) ; State v. Welsh, 109
Iowa, 19, 79 N. W. 369 (1899) ; State ex rel. Douglas v. Mezaaren, 85
Minn. 41, 88 N. W. 412 (1901) ; Territory v. Sanches, 14 N. M. 493,
94 Pac. 957 (1908) ; State ex rel. Timothy v. Howse, 134 Tenn. 67,
183 S. W. 510 (1915) ; Hawkins v. Grand Rapids, 192 Mich. 276, 158
N. W. 953 (1916). It would seem that this is the view better suited
to protect the public, for although legal knowledge of the officer's

infidelity may be imputed to the electors who return him, yet it is
seldom that the voters know of the breach which, in the contempla
tion of law, they condone by their ballots.

E. L. W.

SALES�Exclusion of Implied Warranty by Limiting Clauses in the

Contract of Sale.

Plaintiff and defendant executed a written contract for the sale

and purchase of certain law books. The written agreement contained
an express stipulation, "no representations or agreements have been
made on behalf of the publishers not contained herein." Plaintiff
sued for the balance due on the purchase price. Defendant intro
duced evidence that the contract of sale was induced by the false

representations of the plaintiff's agent, that the books were edited

by the "best law editors" and "contained the latest and correct law

of all the courts, including the higher courts of Texas; were all that

any lawyer needed on the subjects of evidence and procedure, and

the plaintiffs would from time to time furnish the defendant with

supplements, bringing the books up to date." The defendant further

alleged that the consideration for the contract had wholly failed.

Held: The representations made by the plaintiffs' agent were un

authorized and excluded by the limiting proviso in the written agree-
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ment. Also, consideration is deemed not to have wholly failed where
the subject matter of the contract has at least a junk value. L. D.
Powell Co. v. Sturgeon, 299 S. W. 274, (Tex. Civ. App. 1927).
The existence of this proviso clearly negatives any express war

ranty not embodied in the written contract of sale; yet it does not
exclude the implication of a warranty that the goods should be
reasonably fit for the purpose for which they were sold. Bigge v.
Parkinson, 7 H. & N. 955, 158 Eng. Rep. 758 (1862) ; Elgin Jewelry
SV;�? 122 Ga" 8�7' 60 S' E" 939 <1905>; B�k Motor Co. v.
Reid Mfg. Co., 150 Mich. 118, 113 N. W. 591 (1907).
The court apparently overlooks the possibility of an implied war

ranty. An express warranty is intended for the protection of the
buyer and not as a limitation on the liability of the seller. But an
implied warranty does not exist by virtue of any consensual agreement, but is an obligation enforced by law, which is superadded to
the contract of sale. It is error, however, to imply a warranty con
trary to the intention of the parties, which is always controlling, and
any implication is to be denied if they, by words or conduct, showit would be inconsistent with their intention to imply a warrantyTaylor v. Bullen, 5 Ex. 779 (1849) ; or if express warranties wouldbe inconsistent with those which would have been implied if none
had been expressed. Reynolds v.. General Electric Co. 141 Fed 5<51
(C. C. A. Colo. 1905).
The court likewise held that in a contract for the sale of goodsthere is not a total failure of consideration provided the subjectmatter of the contract has at least a junk value. This result cannotbe supported by the weight of authority. It is fundamental that

the vendee must receive substantial performance; otherwise there issuch a failure of consideration as to justify a recission, in which
case the vendee may maintain an action to recover the purchase price

125a(1877)rt th6re0f WMCh b6en Paid" Sparlin0 v- Marks> 86 !��

eJr/Y" I110"!. jurisdictions wh�e the right of recission of anexecuted contract of sale is denied the buyer may recover the price
t�LavJrJart �f W!fh haS b6en Paid' where the Performance of

tcLf f ^ � eSSenCe �f the COntract and amounts to a

Eng! RepUr5e8�9 ^ "^ '^ ^ &) �'^

If A and B enter into a contract of sale for a gold watch which

not receHT011 * b* hTaSS' SUre* the vendel has
cious tnTt, Perl0rmance for ^ he bargained and it is fallacious to hold m such case that there is not a total failure of consideration because the subject matter has a positive value.

tti'i?-*? J6 re^e*ted that the Sales Act has not been adopted bythe legislature of Texas. Uniformity in the application of the law
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of Sales is of paramount importance in interstate commercial trans
actions. The Sales Act, being a concise codification of the common

law of Sales would render invaluable assistance to the judiciary in
the adjudication of problems of this nature.

B. A. L., Jr.
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