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TORT CLAIMS AGAINST THE 
UNITED STATES

0 . R. MCGUIRE

R. JUSTICE HOLMES remarked that we must real
ize “the authority which makes the law is itself su

perior to it, and that, if it consents to apply to itself the 
rules that it applies to others, the consent is free and may be 
withheld” and that since “the United States has not con
sented to be sued for torts, it cannot be said that, in a legal 
sense, the United States has been guilty of a tort. For a 
tort is a tort in a legal sense only because the law has made 
it so.” 1 It is not my purpose in this article to sketch the 
history of this rule as stated by Mr. Justice Holmes for the 
Supreme Court of the United States. Professor Borchard 
of Yale has published a learned and exceedingly able sketch 
of the rules of Government liability in tort as applied by 
National, State and municipal governments and those stu
dents who are interested therein are referred to Professor 
Borchard’s articles.2

This paper is concerned with an effort waged single- 
handed for a number of years in Congress by Charles L. 
Underhill from the same district in Massachusetts which 
sent Mr. Tucker to Congress and who succeeded by the 
Tucker A c t3 in extending to the district courts of the 
United States jurisdiction concurrent with that of the Court 
of Claims over certain classes of claims against the United 
States not exceeding $10,000 in amount.4 As chairman of

1 United States v. Thompson, 257 U. S. 420 (1921). See note to Beers 
v. United States, 15 U. S. (Law ed.) 991.

2 34 Y ale L. J., 1, 43. Republished as “Government Liability in Tort,’’ 
by Edwin M. Borchard, New Haven, 1925.

s Act of March 3, 1887, 24 Stat . 505.
4 Paragraph 20, section 24, act of March 3, 1911, 36 Stat. 1093. This 

limit has been removed in tax claims against the United States where 
the collector of internal revenue is deceased or out of office.

133
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the House Committee on Claims, Mr. Underhill labored 
incessantly to secure the enactment of a bill which would 
permit the settlement of tort claims against the United 
States and due to his efforts such a bill was passed by the 
House and sent to the Senate in the Seventieth Congress.5 
This bill was defective in several particulars but after it 
reached the Senate, Senator Howell of Nebraska, who was 
Chairman of the Senate Committee on Claims, became in
terested therein and the bill was to a certain extent rewrit
ten and passed by the Senate.6 This bill went to confer
ence, the conference report was adopted by both the Senate 
and House, and was presented to President Coolidge for 
approval when he went to the Capitol on the last day of 
his term.

During the meantime, Attorney General Sargent in a 
letter of February 13, 1929, wrote to one of the members 
of the Senate Committee on Claims that he regarded as 
objectionable section 2 of the bill which authorized the 
Comptroller General or such person as he might designate 
“to appear or otherwise advise the court of the action taken 
by the General Accounting Office” in the claim brought be
fore the Court of Claims on certiorari and said that the 
reasons for such objections were “set forth in an office 
memorandum, a copy of which is enclosed herewith.” The 
memorandum has been printed as a foot note hereto.7 As

5 H. R. 9287, 70th Congress.
6 Senate Report 1699, 70th Congress, 2nd Session.
7 This memorandum is dated February 12, 1929, is addressed to As

sistant Attorney General Marshall and was signed by Assistant Attor
ney General Galloway and is as follows:

“ The above bill [H. R. 9285] is the proposed bill creating a liabil
ity upon the Government for torts. It has previously been the sub
ject of a memorandum by me. I am informally advised that a bill 
has passed the House and is now pending in the Senate, where the 
committee on claims rendered report No. 1699, a copy of which is at
tached hereto. That report makes very material amendments to the 
bill as passed by the House and in this connection I desire to call 
your attention to Section 2 of the bill as it is proposed to be 
amended by the report of the Senate Committee.

“ The amendment would authorize the General Accounting Of
fice to settle these claims for torts and section 2 would grant 
jurisdiction to the Court of Claims in the event that an applica
tion is made by claimant within ninety days from the date of the 
settlement by the Comptroller General to revie.w as on certiorari 
any settlement made by the General Accounting Office under this 
act, the application to be by petition disclosing the matters relied 
upon and supported by a brief, which should be served on the 
Comptroller General who may in person or by such person as he
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stated, bill was presented to President Coolidge for signa
ture on the morning of March 4, 1929, when he went to 
the Capitol to sign bills immediately before the end of the 
Seventieth Congress and shortly before Mr. Hoover was 
sworn in as President. It is the writer’s understanding 
that the contents of Attorney General Sargent’s letter of 
February 13, 1929, which had not been observed by the 
Congress were brought to the attention of Mr. Coolidge—  
when he came to consider the bill but, in any event, he 
gave the bill a pocket veto.

The bill was the subject of study. Attorney General 
Mitchell, who had succeeded Mr. Sargent, gave the bill

may designate, appear or otherwise advise the court of the action 
taken by the General Accounting Office.

“ In other words this act would give the Comptroller General 
authority to appear in the Court of Claims and defend these tort 
cases. He is first authorized to determine the merits of the case 
and then in event that anybody complains of his determination he 
is authorized to defend that determination in court. It would ap
pear that the objections to such provision are many.

“ In the first place, it will result in the establishing of additional 
legal forces in the office of the Comptroller General for the pur
pose of defending the United States In courts. It is entirely op
posed to the recommendations by the Attorney General in his last 
annual report to Congress. Heretofore no one has been authorized 
to appear in the Court of Claims except those designated by the 
Attorney General. This bill departs from that precedent. It has 
always, in my opinion, been considered objectionable that one of
fice or Department should be the judge of the controversy and 
later be called upon to defend the Government thereon.

“While this matter has not been formally referred to the De
partment and the same has only been informally called to my at
tention, I feel that it is of sufficient importance to warrant action 
by the Attorney General.”

Thereafter Mr. Galloway resigned to become a member of a firm of 
attorneys in Washington exclusively engaged in representing claim
ants against the United States in the Court of Claims. The Senate 
Committee on Claims had stated in its report No. 1699 on the bill that:

“ It is to be observed that the review contemplated here, being 
restricted to the record as made in the General Accounting Office, 
is not the usual suit against the United States, and it is believed 
that the Court will be best aided in its consideration of the case, 
by requiring the Comptroller General, or such employee as he may 
designate, to advise the court on details of the record and as to the 
action taken by the General Accounting Office.”

That is to say, the same attorneys in the General Accounting Office 
who built up the case and prepared the decision on the claim for the 
Comptroller General would have defended that decision in court. It 
may be safely left to the informed legal intelligence of the country 
whether such a defense would not be more satisfactory than by another 
corps of attorneys in the Department of Justice who never heard of 
the case until the writ of certiorari was filed in the Court of Claims.
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some consideration and wrote a memorandum of December 
5, 1929, on it wherein he made certain suggestions with 
respect to clarification of its language.8 The bill was re-

s Said the Attorney General in his memorandum of December 5, 1929: 
“ It is only within the last week or two that the proposal to provide 

for some method of settling tort claims against the United States, other 
than through congressional action, has been brought to my attention. 
I have not had time to give the subject any real study. You handed 
me yesterday a copy of H. R. 9285, 70th Congress, 2d Session (Report 
No. 1699), with the statement that the Comptroller General’s office de
sired to know immediately whether the Department of Justice would 
approve this Bill if a change were made in Section 2 and in Section 
207 (d) so as to give charge of the litigation to the Attorney General. 
I was informed that the absence of such a provision had been one of 
the principal reasons for the failure of the Bill to receive1 executive 
approval. I took the bill home with me last night and have gone 
through it somewhat hurriedly, and have some very definite impres
sions about the situation.

“Admitting the desirability of substituting some better method of 
settling such claims for the method now prevailing, having them passed 
on by the Committees on Claims in Congress, the proposal is so revolu
tionary and so many abuses are likely to arise that I think the sub
ject requires very careful study, and the provisions should be very 
carefully guarded to protect the rights of the United States. Any law
yer who has had wide experience in the prosecution or defense of so- 
called damage suits, that is, actions for damage to persons or property 
resulting from negligence, knows the evils that are likely to arise: 
perjury, subornation of witnesses, framing of false claims, ambulance 
chasing, solicitation of claims, and conditions of that kind, and how 
difficult it sometimes is to obtain the proper evidence to resist un
founded or false claims. I am wondering whether by this Bill we will 
not be flooding the Employees’ Compensation Commission with a great 
mass of personal injury claims from all over the United States, col
lected by lawyers who go into that business as a result of this legisla
tion, and overloading the Court of Claims with negligence cases for 
injury to property. Possibly those who have studied the matter have 
reached the conclusion that the machinery provided for in this Bill 
is the best that can be devised, but I really need further opportunity 
to inform myself about the matter.

“ So far as the provisions of this Act are concerned, my examination 
of it leads me to the conclusion that it needs very considerable revision 
even if it is accepted in principle. It ought to be so drawn as to avoid 
so far as possible, ambiguities and room for litigation as to its mean
ing. I may call attention to the numbers of provisions which at first 
glance seem to me to involve ambiguities and uncertainties:

“ I suppose the $50,000 limit in Section 1 is intended to provide that 
no more than $50,000 shall be paid for damage resulting from any 
single transaction or single act of negligence or omissions, but it is 
not fortunately worded.
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drafted so as to permit the Department of Justice to defend 
in the Court of Claims the settlements made by the Comp-

“ In Section 1 (a) recovery is limited to claims accruing after April 
6, 1925. In Section 1 (d ), at the top of page 8, is a clause referring 
to claims accruing after April 5, 1920, an) inconsistency which I do 
not understand unless it is a typographical error.

“Section 1 (d) will be a prolific source of litigation as to what is 
meant by presenting a claim to a Department.

“ In Section 2 it is provided that the United States Court of Claims 
shall have jurisdiction to issue writs of certiorari to the General Ac
counting Office. I suppose this means that it shall be discretionary 
with the Court of Claims whether the writ shall issue. If that be so, 
I prefer the expression used in the Act of February 13, 1925, amend
ing the judicial code, which is that ‘it shall be competent’ for the 
Supreme Court to issue writs of certiorari. I assume the author of 
this measure has intended to provide that the Court of Claims shall 
review the case on the record made up in the General Accounting Of
fice and shall not be allowed to enter upon a trial de novo or hear 
evidence not presented before the General Accounting Office. That is 
the usual function of a writ of certiorari, but if this is the function 
of the Court of Claimsl it might be expressly provided, and there is 
also an absence of any provision in this section describing what shall 
constitute the record in the General Accounting Office, or providing 
for any means or method of having that record certified up.

“The provision in Section 2 as to the manner of presenting the peti
tion for certiorari to the Court of Claims is inadequate. It does not 
provide that the Court of Claims should have the benefit of the record 
in the General Accounting Office when passing upon the petition for 
certiorari, and the whole matter mighti better be handled by giving 
the Court of Claims power, as has been given the Supreme Court of 
the United States, to provide rules respecting the procedure on peti
tions for certiorari. The time limit on filing a petition for certiorari 
is made 90 days from the date of settlement. There is room for un
certainty there as to whether notice ought to be served on the claimant 
in order to start his time running.

“Section 4, commencing on page 9 of the Act, excepts certain classes 
of claims, such as those arising under the quarantine law. I am won
dering whether this Bill as drawn will precipitate the Government into 
the defense of vast numbers of claims arising from such matters as 
the steps taken by the Department of Agriculture in dealing with the 
Mediterranean fruit fly in Florida, or in eliminating animal disease, 
and a variety of other such claims.

“One of the important things, wherever prosecution of negligence 
suits is permitted against state or municipal agencies, is that prompt 
notice be given the public authorities immediately after1 the accident 
occurs in order to prevent fraud and to enable the facts to be looked 
into before the evidence disappears. The provision in this Bill that 
property claims may be presented to the department involved within 
one year from the date of the approval of the claim seems to me ob
jectionable. Some shorter time should be provided.
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troller General and where thought desirable to adopt the 
suggestions of Mr. Mitchell with respect to clarification of

“ I also would be unwilling to agree, without further consideration, 
that the Act should allow prosecution within one year from the date 
of its passage, or at any other time, of claims arising from alleged 
negligent acts committed as far back as April, 1925. There is much 
chance for fraud and inability of the Government to now obtain the 
necessary evidence to defend itself against improper claims.

“ Passing on to Title II relating to personal injury and death claims, 
I think Sections 201 (a) and (b) need very considerable revision in 
order to make them clear, particularly sub-division (a) (2). Is it 
the purpose to make the Government liable for personal injury 
claims resulting from defects in government buildings or defective 
sidewalks on government property; and what is meant by ‘other 
materials?’

“ Sub-division (b) relating to excepted causes of injury needs care
ful revision by a lawyer versed in the rules of negligence and proxi
mate cause.

“ Is intoxication contributing to the accident not a defense? I note 
at the top of page 12 the clause relating to contributory negligence 
was stricken out. There is nothing said about contributory negligence 
in the measure as it stands. The defense of contributory negligence 
has been generally abolished with respect to employees’ compensation 
acts, but that is a very different matter from dealing with claims of 
the general public other than employees.

“ The question arises under Section 204 whether if compensation less 
than $7,500 be allowed for an injury and then within three years death 
occurs further recovery up to a total of $7,500 is allowable.

“ There is a provisio in Section 205 (a ), which I do not understand, 
about illegitimate children.

“ Section 207 proceeds on the theory that a claim for personal in
juries or by relatives for death is assignable and transferable. Such 
claims have not heretofore been transferable. Possibly Congress has 
power to make them so for the purposes of this Act.

“ I do not find anything in the Act charging any department or 
agency of the Government with the duty of collecting evidence and 
defending personal injury claims before the Employees’ Compensation 
Commission. I am not advised whether the Employees’ Compensation 
Commission has any facilities or force available for looking up evi
dence and presenting it to the Commission. If not, what department 
or agncy is to defend the claims before the Commission on behalf 
of the United States?

“ The provision of the Act relating to personal injury and death 
claims also allows the prosecution of claims accruing as far back as 
April 6, 1925, although notice of the alleged accident may not be re
ceived by any government agency for a year after the passage of the 
Act. This opens the door wide to the prosecution of personal injury 
claims where the Government has not any real means of defense. It
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the language. As redrafted, it was reintroduced in the 
Senate 9 and in the House.10

The only tort claims statute of general application is an 
act of 1922 known as the Underhill Small Tort Claims Act.11 
This statute authorized the head of each department or 
establishment concerned to settle property damage claims 
not exceeding $1,000 in amount arising on account of the 
operations of his department or establishment but this 
statute is defective in many respects. Some of these defects 
were pointed out by the Senate Committee on Claims in its 
two above mentioned reports as follows:

“The Congress has as its agent in auditing the expenditures of 
the administrative departments and establishments of the Gov
ernment and for the settlement of claims against the United States 
generally, the General Accounting Office, created by the Budget and 
Accounting Act of June 10, 1921 (42 Stat. 23, 27), amending the 
statutes relating to the former accounting officers of the 
Treasury. See ordinance of September 26, 1778; act of Sep
tember 2, 1789 (11 Stat. 65); act March 3, 1817 (3 Stat. 366); and 
act July 31, 1894 (28 Stat. 208). This office is wholly disinterested 
in the expenditures of such departments and establishments of the 
Government. Its sole duty and responsibility is to see for the 
Congress that the appropriations are expended as directed in the 
law. This office is equipped with trained personnel for the set

raises the question whether it would not be .well under both parts 
of this Act to make rigid provisions respecting prompt notice to the 
Government of accidents, and leave to the existing methods of adjust
ment all old claims arising at any substantial period before the pas
sage of the Act.

“These rather hurried suggestions may not be sound, but they reflect 
my point of view. I would like to accommodate the Comptroller Gen
eral’s office by reaching an immediate conclusion on this measure, but 
on preliminary consideration which I have given to it I think before 
this Department finally approves legislation of this character we 
should submit the Bill to some one in or employed by the Department 
who has had wide practical experience in the defense of negligence 
claims, in order that its provisions may be carefully studied and ade
quate provision made to meet the contingencies that are likely to 
arise to safeguard thei Government’s defenses.

“ Such an attorney, familiar with the legal questions that arise in 
such cases and under compensation acts, should he able to remove 
ambiguities from the measure which are likely to result in extended 
litigation. Since this matter is one which is evidently to be raised 
in the present Congress, I think the Department should at once pro
vide for such consideration of the measure.”

9 S. 4377. See Senate Report No. 766.
10 H. R. 15428, 71st Congress.
11 Act December 28, 1922, 42 Stat . 1066. See House Document 

688, 71st Congress, for report of such claims aggregating $25,938.90.
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tlement of an claims against the Government; in fact, section 305 
of the Budget and Accounting Act, which originated in the act of 
March 3, 1817, directs that office to settle and adjust all claims and 
demands whatever wherein the Government of the United States 
is concerned, either as debtor or creditor, but either because no, 
or limited, appropriations have been made for the payment of tort 
claims, that office has been unable, under the limitations imposed 
on it by the statutes, to properly assist Congress in the settlement 
of these tort claims. The appropriation limitation on that office 
with respect to all contract, etc., claims was removed by Public No. 
247, Seventieth Congress, approved April 10, 1928.

“ The act of December 28, 1922, with respect to tort claims of 
less than $1,000 departed from that sound rule of administration 
which was stated by Blackstone that a man should not be a judge 
in his own case. The rule was stated by the Secretary of the 
Treasury in his report to the Senate, dated December 5, 1834, in 
part, as follows:

“ ‘It seems required, by a due regard to system, uniformity, and 
proper accounting ability that neither those empowered by law 
to decide on the necessity of certain services and purchases nor 
those who make the purchases and contracts should also adjust 
the accounts rendered for them; but that the auditors themselves 
(now the General Accounting Office), whether the claims origi
nated under the authority of heads of bureaus or of departments, 
should have the exclusive power, in the first instance, to judge of 
the reasonableness and just amount due, looking to all the evi
dence in the case and to the laws and fixed prospective regulations 
that apply to it.’

“ Not only should the officers or their immediate superiors whose 
tortious acts gave rise to a claim against the Government not 
have the adjustment of such claims, but there should be unifor
mity in their adjustment. The amendments proposed by your 
committee provide, among other things, two essential safeguards: 
(1) That neither the officer nor his superior who commits the tort 
shall have the duty and responsibility of settlement of the result
ing claims. (2) That such claims shall be settled and reported to 
the Congress by a disinterested agency of the Government and 
thereby uniformity of settlements also secured.

“ The Treasury Department, for instance, might not have the 
same ideas as to either the basis or extent of liability as the De
partment of Agriculture, and there is no justification for as many 
different rules of settlement as there are different departments and 
establishments of the Government. The same principle maintains 
here as that which made it necessary in the accounting system of 
duties of six auditors and a comptroller being finally centralized 
in the Comptroller General to obtain uniformity in action upon 
accounts and claims.

“The House bill recognized this matter by the provision that the 
personal-injury claims should be considered in the first instance by 
the Federal Employees’ Compensation Commission. This commit
tee approves concentration of investigation and report of physical- 
injury and death claims in said commission, but believes that the 
property-damage claims should be concentrated in the General Ac
counting Office and that the personal-injury claims should be re
ported to that office, in furtherance of uniformity and to the end 
that all claims under this bill shall reach the Congress through 
but one agency. This was the procedure approved by the Con
gress in the act of March 2, 1927 (44 Stat. p. 3, 1800), for settle
ment of the property-damage and personal-injury claims arising 
out of the explosions at Lake Denmark, N. J., and in Private No. 
24, Seventieth Congress, approved March 5, 1928, for the settle
ment of the claims caused by the airplane accident at Moundsville, 
W. Va.”
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The lack of uniformity in the settlement of claims under 
the act of December 28, 1922, is not a matter of theory but 
results in actual practice.12 The tort bill now pending in

12 The Comptroller General in a letter of November 29, 1930, quoted 
and acknowledged receipt of a letter of November 12, 1930, from the 
Secretary of War as follows:

“There has been received your letter of November 12, 1930, as fol
lows:

“ ‘It has recently come to my attention that there is a lack of uni
formity in the various departments of the Government with respect 
to the payment of claims, particularly those arising under the Act of 
December 28, 1922 (42 Stat., 1066), commonly known as the Small 
Claims Act, when the claimant bases his claims on the right of sub
rogation. The policy of the War Department has been to deny such 
claims on the ground that, as against the United States, the right of 
subrogation does not inure to third parties so as to bring them within 
the provision of the Act of December 28, 1922, supra.

“ ‘I believe that the adoption by all departments of a uniform policy 
is desirable, and propose that an interdepartmental conference be 
held for the purpose of considering the question.

“ ‘Lieutenant Colonel Grant T. Trent, Judge Advocate General’s De
partment, has been designated as the representative of the War De
partment. If the proposal meets with your approval, may I suggest 
that you designate a representative from your department to confer 
with Lieutenant Colonel Trent as to a suitable time and place to hold 
a conference.’

“ It is highly undesirable that tort claims should be settled on a 
different basis in the respective departments and establishments of 
the Government, but it would appear that no degree of uniformity 
can be secured, or enforced under the act of December 28, 1922, 42 
Stat. 1066, inasmuch as it imposes on the various departments and 
establishments responsibility independent of each other in the ad
justment of such claims arising in connection with their respective 
activities.

“While payment may be effected only after report is made to the 
Congress and an appropriation obtained, the Congress is without the 
time and facilities to so review each of the numerous claims as to 
insure uniformity in final action thereon.

“ There is pending a measure, S-4377, recommended for passage by 
the Senate Committee on Claims (Senate Report No. 766) which, if 
enacted, should operate for uniformity in the settlement of tort claims 
through requiring primary consideration in the administrative office 
and consideration as to uniformity by the accounting officers of the 
Government, whose responsibility it is to settle and adjust claims of, 
and against, the United States. This measure in practically its pres
ent form has heretofore received the approval of both the Senate and 
the House of Representatives, and it may receive like attention during 
the approaching session.
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the Senate will eliminate the cause for lack of uniformity 
in the settlement of property tort claims by requiring the 
Comptroller General to settle them after having secured the 
report and recommendation of the head of the department 
or establishment concerned and will insure uniformity in 
the settlement of personal injury claims by requiring that 
the Comptroller General settle them after they have been 
investigated by the Federal Employees’ Compensation Com
mission which is peculiarly equipped with a medical and 
an investigational staff to determine the facts of an alleged 
personal injury and to make expert recommendations with 
respect thereto. The Comptroller General is not given 
jurisdiction by the bill over property claims exceeding 
$50,000 in any one case and the maximum liability on ac
count of personal injury is limited to $7,500.

Under the procedure as it now stands, there is no general 
recognition whatever of tort property damage claims 
against the United States in excess of $1,000 in amount and 
none whatever of tort personal injury or death claims of 
civilians not connected with the Federal Government. 
Congress occasionally enacts a bill to pay a personal injury 
or death claim and occasionally provides that a claimant 
may bring suit against the United States on account of a 
tort property damage claim, and sometimes enacts a pri
vate bill for the payment of individual claims.13 The enact

“ It appearing that this measure, if enacted, will make possible the 
accomplishment of the uniformity you think desirable—and this of
fice is in hearty agreement that there should be such uniformity— 
in view of the serious difficulties that will assuredly be encountered 
in any attempt to bring about uniformity of administrative action 
under the act of December 28, 1922, when each department and estab
lishment acts quite independent of the others, I would suggest the 
wisdom of awaiting the action of the Congress on S-4377 during the 
approaching session and take up the difficult task of securing uni
formity under the Act of December 28, 1922, only if the pending 
measure should fail of passage. If it should fail of passage, this 
office will be glad to be of such assistance as it can in working out 
such uniformity as may be possible under the act of December 28, 
1922.

“ It is possible your views have been or may be requested by the 
Congress, respecting the provisions of S-4377.”

It is stated in Senate Report No. 766, 71st Congress, on the 
Tort Claim bill that:

“ There is now no general law providing for the adjustment of tort 
claims against the United States by either General Accounting Office,
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ment of the Tort Bill would mark a great advance over the 
existing procedure and it is confidently believed that it will 
constitute a model for legislation to be adopted by the re
spective States and municipalities.

However, there are those who are earnest friends of such 
humane and forward-looking legislation but who are ap-

administrative officers, or the courts. The consequence is that the 
Claims Committees of Congress are burdened with numerous private 
bills for the payment of tort damages caused by acts of omission or 
commission of officers of the United States, and a considerable part 
of the time of Congress is consumed in the consideration of such of 
the bills as are favorably reported by the respective committees. The 
burden on Congress and the injustice to claimants have become so 
great that provision should be made for the utilization by Congress 
of the assistance of the established machinery of the accounting of
fice and of the judicial branch of the Government for the settlement 
of tort claims in the same manner as provision has been made for 
such utilization in the settlement of contract claims against the 
United States.

“The act of February 24, 1855 (10 Stat. 612), establishing the Court 
of Claims, limited suits therein to claims ‘founded upon any law of 
Congress, or upon any regulations of an executive department, or 
upon any contract, express or implied, with the Government.’ The 
act of March 3, 1887 (24 Stat. 506), slightly extended the jurisdiction 
of the Court of Claims by adding claims ‘for damages, liquidated or 
unliquidated, in cases not sounding in tort.’ These statutes were car
ried forward into the Judicial Code of March 3, 1911 (36 Stat. 1093, 
1135-1143). However, there have been enacted from time to time 
many special statutes conferring jurisdiction on district courts to hear 
and determine particular claims sounding tort against the Govern
ment and there is a general statute which authorizes the Court of 
Claims to hear claims for the tortuous acts of the Government in the 
infringement of patents. See act of June 25, 1910 (36 Stat. 851). In 
taking over the railroads and collateral services and in establishing 
a Shipping Board for the merchant ships, the Government placed it
self in the position of a private operator. See acts of March 21, 1918 
(40 Stat. 456), September 7, 1918 (39 Stat. 728), and March 9, 1920 
(41 Stat. 525). That is, it submitted itself to tort liability in con
nection therewith.

“ There have also been enacted from time to time numerous pri
vate bills for the payment of damages to persons or property because 
of tortious acts of employees or other agents of the United States. In 
addition to these private acts the Federal workmen’s compensation 
act of September 7, 1916 (39 Stat. 742), has been enacted providing 
compensation for the disability or death of an employee ‘resulting 
from a personal injury sustained while in the performance of his 
duty,’ and Congress provided in the act of July 11, 1919 (41 Stat. 109), 
for compensation for damage to property by Army aircraft and by
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parently not familiar with the procedure of the Federal 
Government in the settlement and adjustment of claims. 
They appear inclined because of such lack of information or 
knowledge to criticize the legislation.14 It is because of 
such criticisms that the procedure for the litigation of con
tract claims or other claims based on statutes and regula
tions is so antiquated and expensive. Those unfamiliar 
with governmental processes seem to think that the evi
dence must be presented de novo when suit is brought with 
the result that at the present time we have the anomaly of

the act of December 28, 1922 (42 Stat. 1066), provision was made for 
the satisfaction by the heads of the executive departments or inde
pendent establishments of the Government of certain claims for dam
age to or losS of private property not in excess of $1,000 ‘caused by 
negligence of any officer or employee of the Government acting within 
the scope of his employment.’ An act of the same date gave the Sec
retary of the Navy authority to settle maritime collision claims up 
to $3,000.

“ In other words, it may be said that Congress has recognized the 
general liability of the Government within maximum amounts for 
the negligence of officers and employees of the United States, but the 
machinery for determining that liability is defective and results in 
overburdening the claims committees of Congress and Congress itself 
with the consideration of tort liability claims and with injuries to 
the claimants.”

M Professor Edwin M. Borchard stated in letter dated Decem
ber 15, 1930, to the Chairman of the Senate Committee on Claims 
that:

“ I have read with great interest your draft of the Federal Tort 
Claims bill, Sen. 4377, with the accompanying Report, No. 766. I 
observe that the procedure of the original bill has been changed so 
as to vest the determining authority for the validity or invalidity 
and the amount of the claim submitted, in the General Accounting 
Office of the Comptroller General. This will make of the General Ac
counting Office an inferior court of the United States, something like 
an inferior Court of Claims. The bill does not provide that the Gen
eral Accounting Office shall grant hearings to the claimant, but, as I 
read it, enables the General Accounting Office to determine for itself, 
after report from some governmental department or establishment, 
what it thinks the claimant ought to have. Certiorari in property 
claims to the Court of Claims is provided for, but I doubt whether this 
is an adequate substitute for a required hearing, which, I think, a 
court should grant. Possibly the Comptroller General planned to 
permit hearings without any express statement thereof in the bill. 
But in view of the charges so common, whether founded or unfounded, 
that the Comptroller General has not acted with even-handed justice, 
but seeks rather to prevent the allowance of claims, it would be well,
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a claimant being assessed with the expense and incurring 
the delay of presenting de novo evidence to a single indi
vidual of the Court of Claims, termed a commissioner, who 
makes up the findings of fact for the Court of Claims. 
That is to say, five judges of the Court of Claims consider 
the findings of fact prepared by one commissioner and it 
is a rare occasion when either the attorneys for the Gov
ernment or for the claimant succeed in convincing the 
court that the commissioner erred in making his findings 
of fact. In a district court where the claim is heard with
out a jury, the facts are also found by a single individual, 
the judge, and the courts have held that such findings of 
fact have all the finality of a verdict of a jury. It is to 
ignore the realities to suppose that a single individual, 
whether he be a commissioner of the Court of Claims or a 
district judge, will, as a general rule, make a better or 
fairer finding of fact than the head of an independent estab
lishment of the Federal Government assisted by the advice 
of trained subordinates who have been engaged for years 
in the consideration and settlement of claims.

By the procedure of certiorari and the requirement that 
the case be submitted on the record as made in the Gen
eral Accounting Office, two highly desirable results will be 
obtained. First, claimants and their attorneys will be 
required to submit all of their facts to the Comptroller 
General and can not withhold a part of them until they get 
to court, as now so often occurs in civil claims; and second, 
claimants and their attorneys will be required to submit 
their claims within ninety days from the date it arose and 
complete their evidence within a reasonable time there
after instead of following the present procedure in civil 
claims of waiting until a few days before the expiration of 
the statutory six-year period to bring suit, which is now 
possible. The United States has a right to be promptly 
informed of claims against it so that all of the necessary

I think, to provide for hearing and raise his office to the character of 
a Court of Claims. The reputation of unfairness, earned or unearned, 
would be promoted by an ex parte administrative determination of 
the amount due a claimant. I have no doubt that the General Ac
counting Office seeks always to be absolutely fair; and if they are 
to be clothed with the character of a court, they should, I think, be 
willing to equip themselves with the usual and elementary machinery 
of a court, namely, the right to a hearing on the part of the claim
ant.”
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facts concerning the claims may be collected and so that 
there may be reasonable expectancy that the officers or em
ployees having knowledge of the facts will neither die, be
come separated from the service with his whereabouts un
known, nor are transferred to distant stations, making it 
impracticable to bring them forward as witnesses.

I think we may safely trust the General Accounting Of
fice to use the utmost fairness in developing and preparing 
the record of the actual facts in tort claims when we con
sider for a single moment that every year that office settles 
literally thousands of intricate claims; that in a vast num
ber of cases it is without precedents because the claims are 
presented to that office under legislative or contract forms 
which have not received judicial interpretations; and that 
of the comparatively few cases taken to the courts in the 
nature of appeals from the Comptroller General, not a 
large percentage are decided contrary to his view of the 
cases. Furthermore, in considering these comparatively 
few cases, the statement hereinbefore made is not to be 
overlooked that claimants or their attorneys sometimes fail 
to present to the Comptroller General all of the facts in 
their claims and seldom with legal arguments on either de
cided cases or settled principles where there are no such 
decided cases.15 Furthermore, the courts have not always 
had before them the views of the Comptroller General in 
the consideration of cases and they have been known to 
reverse their decisions when such views were placed before 
them.16

is McGuire, Administrative Settlement of Controversies with the 
United States and Reviews Thereof (1928), 16 Georgetown L a w  Jour
n al , 281, 454. Reprinted as Senate Document No. 204, 70th Congress, 
2nd Session. As to something of the history, etc., of the General 
Accounting Office, see McGuire, 20 Illinois L a w  R eview , N o. 5, Jan
uary, 1926, and Vol. 19, id., No. 7, March, 1925. See, also, W . L. W il
loughby, T he L egal Status and F unctions of th e  General A ccount
ing  Office.

18 See, for instance, Quinn v. United States, 58 Ct. Cls. 481, and 
Manning v. United States, id. 195. Attorney General, now Mr. Justice 
Stone, became personally interested in the reasons given by the Comp
troller General for his refusal to follow said cases in the settlement 
of a large number of similar cases with the result that upon presenta
tion at the direction of the Attorney General of those views to the 
Court, the said cases were reversed in Shook v. United States, 61 Ct. 
Cls. 816, and Thayer v. United States, 60 Ct. Cls. 870.
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Any official of the Government whose duty it is to deny 
payment from the public treasury of unfounded claims and 
who was commended by every one would be a subject for 
suspicion. He can not please those whose claims must 
be denied and one would expect a trained legal mind to 
withhold any repetition of charges, whether “founded or 
unfounded” until he had examined the record in any par
ticular case. No other procedure will lead to any decided 
improvement in governmental institutions and procedures.
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JUDICIAL REVIEW OF THE MOTIVES 
OF CITY COUNCILS

Charles M. Kneier

I T is a fundamental principal that the courts in passing 
upon the validity of a law will not review the motives 

of Congress or of a state legislature in the passage of the 
law. As stated by the Supreme Court of the United 
States, “ No principle of our constitutional law is more 
firmly established than that this court may not, in passing 
upon the validity of a statute, enquire into the motives of 
Congress.” 1 A similar view has been taken relative to 
state legislation, the courts holding that if the act is with
in the scope of its power, they will “not inquire into the 
knowledge, negligence, methods or motives of the legis
lature.” 2

It is the purpose of this study to determine the extent 
to which the courts extend this principle of immunity 
from review to the acts of a city council. Do the courts 
refuse to consider motives in passing upon the validity of 
a municipal ordinance? If so does the exemption from re
view for improper motives include a refusal to invalidate 
for fraud? Does the same principle relative to review of 
the motives of a city council apply to both administrative 
and legislative acts?

While the courts do not substitute their judgment for

1 Hamilton v. Kentucky Distilleries Co., 251 U. S. 146, 64 L. Ed. 194
(1919); Veazie Bank v. Fenno, 8 Wall. 533, 19 L. Ed. 482 (1869); 
McCray v. United States, 195 U. ©. 27, 49 L. Ed. 78 (1904); Smith v. 
Kansas City Title Co., 255 U. S. 180, 65 L. Ed. 577 (1921); Dakota 
Central Telephone Co. v. South Dakota, 250 U. S. 163, 63 L. Ed. 910 
(1919); Flint v. Stone Tracy Co., 220 U. S. 107, 55 L. Ed. 389 (1911); 
Baker v. United States, 27 F. (2d.) 863 (C. C. A., 1st, 1928).

2 Calder v. Michigan, 218 U. S. 591, 54 L. Ed. 1163 (1910); Doyle v. 
Continental Insurance Co., 94 U. S. 535, 24 L. Ed. 148 (1877); He€- 
sick v. Moynihan, 83 Colo. 43, 262 Pac. 907 (1927); Commonwealth v. 
Herr, 229 Pa. 132, 78 Atl. 68 (1910).
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that of the municipal authorities,3 the question of whether 
an ordinance is reasonable, is judicial and within the range 
of the courts.4 When an ordinance has been passed, how
ever, it is presumptively valid, and “before a court will be 
justified in holding their action invalid, the unreasonable
ness or want of necessity of such measure for the public 
safety and for the protection of life and property should 
be made clear. It should be manifest that the discretion 
imposed on the municipal authorities has been abused by 
the exercise of the power conferred, by acting in an arbi
trary manner.” 5

What weight, if any, will the courts give to the motives 
of the city council in determining whether the discretion 
imposed on the city council has been abused or that it has 
acted in an arbitrary manner? It is the general view of 
the courts that they will not review or consider the mo
tives of the council in determining the validity of the ordi

3 In re Improvement of Lake of the Isles Park, 152 Minn. 39, 188 
N. W. 59 (1922); Herring v. Stannus, 169 Ark. 244, 275 S. W. 321 
(1925); City and County of San Francisco v. Boyle, 191 Calif. 172, 
215 Pac. 549 (1923); Antero and Lost Park Reservoir Co. v. Lowe, 
69 Colo. 409, 194 Pac. 945 (1921); Ex parte Lerner, 281 Mo. 18, 218 
S. W. 331 (1920).

 ̂People v. Gibbs, 186 Mich. 127, 152 N. W. 1053 (1915). Aleo see: 
City of North Little Rock v. Rose, 136 Ark. 298, 206 S. W. 449 (1918); 
Ex parte Barmore, 174 Calif. 286, 163 Pac. 50 (1917); Merrell v. City 
of St. Petersburg, 74 Fla. 194, 76 So. 699 (1917); Tietjen v. City of 
Savannah, 161 Ga. 125, 129 S. E. 653 (1925); Bennett v. Beaty, 156 
Minn. 293, 194 N. W. 627 (1923); City of Cleveland v. Thomas, 15 
Ohio App. 76 (1921); City of Bowie v. Painter, 255 S. W. 498 
(Texas, 1923).

5 In re Wickstrum, 92 Neb. 523, 138 N. W. 733 (1912); Enders v. 
Friday, 78 Neb. 510, 111 N. W. 140 (1907); Peterson v. State, 79 
Neb. 132, 112 N. W. 306 (1907); Wlhyte v. City of Sacramento, 65 
Cal. App. 534, 224 Pac. 1008 (1924); City of Belleville v. Mitchell, 273 
111. 136, 112 N. E. 368 (1916); Bu.iding Inspector of Lowell v. Stok- 
losa, 250 Mass. 52, 145 N. E. 262 (1924); Stubbe v. Adamson, 159 
N. Y. S. 751, 173 App. Div. 305, order affirmed 116 N. E. 372, 220 N. 
Y. 459 (1917); Safee v. City of Buffalo, 198 N. Y. S. 646, 204 App. 
Div. 561 (1923); McGuire v. Wilkerson, 22 Okla. Cr. 36, 209 Pac. 445 
(1922); Fritz v. Presbrey, 44 R. I. 207, 116 Atl. 419 (1922); West v. 
City of Wlaco, 275 S. W. 282, Affirmed, 116 Tex. 472, 294 S. W. 832 
(1927).
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nance.0 In considering this question the Supreme Court 
of the United States has said: “The rule is general, with 
reference to the enactments of all legislative bodies that 
the courts cannot inquire into the motives of the legisla
tors in passing them, except as they may be disclosed on 
the face of the acts, or inferable from their operation, 
considered with reference to the condition of the country 
and existing legislation.” The Court went on to point out 
that “Their motives, considered as the moral inducement 
for their votes, will vary with the different members of 
the legislative body. The diverse character of such mo
tives, and the impossible of penetrating into the hearts of 
men and ascertaining the truth, precludes all such in
quiries as impracticable and futile.” 6 7

Although holding an ordinance of the City of Detroit 
regulating auctioneers to be invalid as discriminatory and 
unreasonable, the Supreme Court of Michigan refused to 
consider the motives for its passage. In considering this 
question the Court said: “The contention that this 
amendment was enacted for the purpose of protecting or 
benefiting special interests and was inspired by other mo
tives than guarding the general welfare is immaterial and 
cannot be considered here. Courts are not concerned with 
the motives which actuate members of a legislative body 
in enacting a law, but in the results of their action. Bad 
motives might inspire a law which appeared on its face 
and proved valid and beneficial, while a bad and invalid

6 Douglas v. Greenville, 92 S. C. 374, 75 S. E. 687 (1912); Villavaso 
v. Barthet, 39 La. Ann. 247, 1 So. 599 (1887); Jones v. Loving, 55 
Miss. 109, 30 Amer. Rep. 508 (1877); Brown v. City of Cape Girar
deau, 90 Mo. 377, 2 S. W. 302 (1886); Southern Bell Telephone and 
Telegraph Co. v. City of Richmond, 98 Fed. 671 (1899); City of Phil
adelphia v. T. B. Rice and Sons, 274 Pa. 256, 118 Atl. 14 (1922); In 
re Smith, 143 Cal. 368, 77 Pac. 180 (1904).

7 Soon Hing v. Crowley, 113 U. S. 703, 28 L. Ed. 1145 (1885). Also 
see: People ex rel. Tyng v. Prendergast, 164 N. Y. S. 1042 (1916); 
Huston v. City of Des Moines, 176 la. 455, 156 N. W. 883 (1916); 
State v. Superior Ct. of Milwaukee County, 105 Wis. 651, 81 N. W. 
1046 (1900); Tilley v. Mitchell and Lewis Co., 121 Wis. 1, 98 N. W. 
969 (1904); Rosenberg v. Village of Whitefish Bay, 225 N. W. (Wis.) 
838 (1929).
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law might be, and sometimes is, passed with good intent 
and the best of motives.”8

The Supreme Court of Idaho in considering the ques
tion of review for improper motives has stated that it can 
see no valid ground for distinguishing between the acts 
of a state legislature and of a municipal council. The 
Court took the view that to hold, in the absence of 
statute, that personal interest disqualifies a legislator from 
acting as such, and makes void legislation passed by the 
aid of his vote, would be “an unwarranted encroachment 
on the rights and powers of a co-ordinate branch of the 
government, and entering a field which cannot fail to be 
productive of harmful conflict between the two bodies.” 9

Attention has been called by the Court of Appeals of 
New York to an undesirable result of judicial review of 
the motives of city councils. It has stated that to subject 
the discretionary acts of local officers to review by the 
courts on the grounds of motives “would burden the 
courts with litigation, without increasing the efficiency of 
local administration.” 10

8 People y. Gibbs, supra note 4. Also see: State ex rel. Miller v. 
Baxter, 171 Wis. 193, 176 N. W. 770 (1920); City of Appleton v. 
Bachman, 220 N. W. (Wis.) 393 (1928); City of Amboy v. 111. Cent.
R. R. Co., 236 111. 236, 86 N. E. 238 (1908); Downey v. Hastings, 160 
Ind. 578, 67 N. E. 450 (1903); Coverdale v. Edwards, 155 Ind. 374, 
58 N. E. 495 (1900); Schmidt v. City of Indianapolis, 168 Ind. 631, 
80 N. E. 632 (1907); Buell v. Ball, 20 la. 282 (1866); Decatur v. 
Barteau, 260 III. 612, 103 N. E. 601 (1913); Swan v. City of Indianola, 
142 la. 731, 121 N. W. 547 (1909); Hadacheck v. Alexandria, 169 Cal. 
616, 147 Pac. 259 (1915).

8 Moore v. Village of Ashton, 36 Idaho 485, 211 Pac. 1082 (1922). 
Also see: Ficklen v. City of Danville, 146 Va. 426, 131 S. E. 689
(1926); Pierce Oil Oorp. v. City of Hope, 127 Ark. 38, 191 S. W. 405
(1917); McCarter v. City of Lexington, 80 Neb. 714, 115 N. W. 303 
(1908); Omaha and Council Bluffs Street Ry. Co. v. City of Omaha, 
114 Neb. 483, 208 N. W. 123 (1926); State v. Brooks, 220 Mo. App. 
708, 293 S. W. 471 (1927); State v. Gardner, 218 Mo. App. 217, 265
S. W. 996 (1924); Melnick v. City of Atlanta, 147 Ga. 525, 94 S. E.
1015 (1918); City of New Orleans v. Griffin, 147 La. 1089, 86 So. 554
(1920); Anderson v. Thomas, 117 So. (La.) 573 (1928); Gray v.
Woodring Lumber Co., 197 S. W. (Texas) 231 (1917); Dreyfus v.
Lonergan, 73 Mo. App. 336 (1898).

Talcott v. City of Buffalo, 125 N. Y. 280, 26 N. E. 263 (1891). 
Also see: State v. West Jersey Traction Co., 62 N. J. L. 386, 41 Atl. 
946 (1898); City of Lewiston v. Grant, 120 Me. 194, 113 Atl. 181



152 GEORGETOWN LAW JOURNAL

In keeping with this principle of non judicial review, 
“ Testimony as to the motives that prompted the enact
ment of an ordinance cannot be considered by a court in 
determining whether the ordinance is reasonable or 
oppressive.” 11 The Supreme Court of Michigan has 
refused to consider an attack made on a garbage ordi
nance of Detroit that it “was not passed in a bona fide 
attempt to conserve the public health, but to create a 
monopoly” for one company.12 In a case before the Su
preme Court of Oklahoma in 1925, it was alleged that one 
of the commissioners had a personal interest in the mat
ter (ordinance declaring a certain junk yard a nuisance) 
because he resided near the junk yard and because he had 
unsuccessfully endeavored to have it removed in an action 
instituted by him in the courts. The Court refused to 
consider this attack and held that “the motive of one of 
the commissioners in voting for the ordinance is imma
terial and cannot be considered here for the purpose of 
determining the validity of the ordinance in question.” 13

In a recent case before the Supreme Court of Georgia 
it was “strenuously urged” that the passage of the ordi

(1921); Borough of Freeport v. Marks, 59 Pa. 253 (1868); Milhaw v. 
Sharp, 15 Barb. 193 (1853); New York, etc., R. R. Co. v. New York, 
1 Hilton 562 (1858); Inhabitants of York Harbor Village Corp. v. 
Libby, 126 Me. 537, 140 Atl. 382 (1928); Pilbeam v. Sisson, 198 N. 
Y. S. 834 (1923).

11 Kansas City v. Brown, 286 Mo. 1, 227 ©. W. 89 (1920). Also see: 
Paine v. City of Boston, 124 Mass. 486, 490 (1878).

12 People v. Gardner, 143 Mich. 104, 106 N. W. 541 (1906); People 
v. Gardner, 136 Mich. 693, 100 N. W. 126 (1904); Windle v. City of 
Valparaiso, 62 Ind. App. 342, 113 N. E. 429 (1916); Mortell v. Clark, 
272 111. 201, 111 N. E. 993 (1916).

13 Finkelstein v. City of Sapulpa, 106 Okla. 297, 234 Pac. 187 (1925). 
Also see: Kershaw v. City of Williamina, 119 Ore. 543, 250 Pac. 235 
(1926); Cornelius v. City of Seattle, 123 Wash. 550, 213 Pac. 17 
(1923); Ex parte Sumida, 177 Cal. 388, 170 Pac. 823 (1918); Mosher 
v. City of Phoenix, 20 Ariz. 351, 181 Pac. 170 (1919); Page v. Town 
of Gallup, 26 N. M. 239, 191 Pac. 460 (1920); Yee Gee v. City and 
County of San Francisco, 235 Fed. 757 (1916); State v. Milligan, 3 
Wash. 144, 28 Pac. 369 (1891); Ewing v. Seattle, 55 Wash. 229, 104 
Pac. 259 (1909); Allen v. Bellingham, 95 Wash. 12, 163 Pac. 18 
(1917); Twichell v. Seattle, 106 Wash. 32, 179 Pac. 127 (1919); Fer
ry v. Seattle, 116 Wash. 648, 200 Pac. 336 (1921); Schoenfeld v. City of 
Seattle, 265 Fed. 726 (D. C. W. D. WJash., 1920). It has been held
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nance was pressed and procured with sinister and evil 
motives. It was alleged that an association had been 
formed “to accomplish these selfish purposes, and that they 
overawed the mayor and general council of the city of 
Atlanta, and forced this body, in fear of the power exerted 
by it, to pass this ordinance.” The Court, in dismissing 
this question, said: “The courts cannot inquire into the 
motive of the defendants in pressing and procuring the 
enactment of this ordinance, or of the mayor and general 
council of Atlanta in enacting the same; nor can they set 
the same aside, if it is not arbitrary and unreasonable, is 
not ultra vires, or is not unconstitutional.” 14 The Su
preme Court of Oregon has also taken the view that an 
allegation that an “ordinance was wrongfully and wick
edly enacted for the purpose of harassing the plaintiffs” 
does not constitute a field for judicial inquiry.15 * *

A case before the Supreme Court of the United States 
in 1920 indicates that the same immunity from review on 
the grounds of improper motives in passage would apply 
to an ordinance adopted by the use of the initiative and 
referendum. The Court held that the motives of the city 
officials and electors of the city of Detroit in acting upon 
an ordinance proposing municipal acquisition or construc
tion of a street railway system were not the subject of 
judicial inquiry in a suit by the street railway company 
to enjoin the establishment of the municipal system and 
an issue of bonds for the purpose. It was alleged by the

by the Courts of Canada, however, that a member of a municipal 
council is disqualified from voting in the council upon any subject 
in which he has a personal or pecuniary interest, distinct from that 
which he has as a ratepayer in common with other ratepayers. A 
by-law to reduce the number of liquor licenses in a municipality was 
quashed because carried by the casting vote of the reeve, who vas 
mortgagee of one of the properties likely to be affected by it. In re 
L’Abbe and Corporation of Blind River, 7 Ont. Law Rep. 230, 24 Cana
dian Law Times 126 (1904).

14Clein v. City of Atlanta, 164 Ga. 529, 139 ©. E. 46 (1927). Also 
see: Henderson v. City of Shreveport, 160 La. 360, 107 So. 139 (1926); 
Abies v. Southern Ry. Co., 164 Ala. 356, 51 So. 327 (1909); City of 
Helena v. Miller, 88 Ark. 263, 114 S. W. 237 (1908); City of San
Antonio v. Walters, 253 S. W. (Texas) 544 (1923); Jones v. Loving,
55 Mies. 109 (1877).

is Beezley v. City of Astoria, 126 Ore. 177, 269 Pac. 216 (1928). Also
see: Lilly v. City of Indianapolis, 149 Ind. 648, 49 N. E. 887 (1898).
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company that the voters were misled by the fraudulent 
conduct of the officials of the city in their efforts to pro
cure the property of the company, at less than its value 
by misrepresenting in a circular, and otherwise, the pur
pose and effect of the vote to be taken upon the question 
of acquiring a system of transportation. The Court held 
that “the motives of the officials, and of the electors acting 
upon the proposal, are not subjects of judicial inquiry in 
an action like this so long as the means adopted for sub
mission of the question to the people conformed to the 
requirements of the law.” 16

The remedy for improper motives in the passage of an 
ordinance is by use of the ballot and not through the 
courts.17 The Court of Civil Appeals of Texas, in a case 
before it in 1922, stated that “while we expressly dis
claim any purpose to uphold or approve the negotiations 
and contract which were entered into by the mayor and 
commissioners . . .  we are nevertheless obliged to follow 
the universal holding that civil courts must not meddle 
with the manner in which legislative bodies exercise their 
consciences and judgments in the performance of duty 
wholly entrusted to them by law.” The Court went on to 
point out that “The commissioners who enacted the ordi
nance are responsible, not to the courts, but to the great 
body of the people who elected them,” and that “the redress 
of the betrayed constituent is in his own hands to be 
sought at the polls, and not in the courts.” 18

The principle of non judicial review of the motives of a 
city council as generally stated by the courts is subject 
to certain modifications. Even the purely legislative acts 
of a city council do not stand on the same grounds as do 
the acts of a state legislature. While the acts of a state 
legislature will not be invalidated for fraud or corrup
tion,19 in most jurisdictions the same immunity does not

is Detroit United Railway v. City of Detroit, 255 U. S. 171, 65 L. 
Ed. 569 (1920).

ii Wagner v. City of Milwaukee, 180 WSs. 640, 192 N. W. 994 (1923) 
is City of San Antonio v. Fetzer, 241 S. W. (Texas) 1034 (1922).
19 Cooley, Constitutional L im itation s , (8th ed.) Vol. 1, p. 380 

Also see: Sunbury and Erie R. R. Co. v. Cooper, 33 Pa. 278 (1859); 
Wright v. Defrees, 8 Ind. 298 (1856); McCulloch v. State, 11 Ind. 
424 (1858).
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extend to the acts of a city council. As stated by the 
Supreme Court of Missouri, while “the validity of an act 
of the General Assembly cannot be impeached in a court 
on the ground that its passage was obtained by fraud or 
corrupt influence, yet an ordinance may be so assailed.” 20 
The Supreme Court of Illinois has also pointed out that 
the rule of non judicial review must be stated “with per
haps the qualification that municipal ordinances may be 
impeached for fraud at the instance of persons injured 
thereby.” 21 In considering an ordinance which was legis
lative in character, the Court of Appeals of Kentucky has 
stated that it could see “no reason why the ordinance may 
not be assailed on the ground of fraud.” 22

The Supreme Court of Michigan has held, however, that 
in a prosecution for violating an ordinance regulating 
the disposition of the garbage of a city, evidence showing 
that the purpose of the council in adopting the ordinance 
was fraudulent and to create a monopoly of the garbage 
business in the hands of one company was inadmissible.23 
The United States Circuit Court for the Western District 
of Missouri has also held that corruption, such as bribery, 
will not defeat the legislative action of a city council, but 
only its administrative acts.24

This, however, seems to be the minority view, the gen
eral rule being that acts of a municipal council will be 
declared void on the grounds of fraud. In stating the 
rule of non judicial review of motives an exception is 
usually made for cases where fraud is shown.25

20 State v. Gates, 190 Mo. 540, 89 S. W. 881 (1905). Also see: Ex 
parte Jung, 7 Cal. App. 440, 94 Pac. 594 (1908).

21 People v. Grand Trunk Wiestern Ry. Co., 232 111. 292, 83 N. E. 
839 (1908).

22 Shinkle v. Covington, 83 Ky. 420 (1885).
23 People v. Gardner, supra note 12.
2i Field v. Barber Asphalt Paving Co., 117 Fed. 925 (C. C. W. D. 

Mo., 1902).
25 D illo n , M u n ic ip a l  Corpo ratio n s , (5th Ed.), Vol. 2, sec. 580. 

People v. Creigier, 138 111. 401, 28 N. E. 812 (1891); Summerfield v. 
City of Chicago, 197 111. 270, 64 N. E. 490 (1902); Bielecki v. City of 
Port Arthur, 2 S. W. (2d) 1001 (Texas, 1928), 12 S. W. (2d) 976 
(1929).
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Administrative Acts of City Councils

While as pointed out above, except in cases of fraud, 
courts will not review the motives of a city council when 
the ordinance is legislative in character, “a different rule 
applies to ordinances of purely administrative character, 
such as those involving contracts and dealing with prop
erty of the city.” 26 The question arises as to when an 
ordinance is of an administrative character and as to 
when it is legislative. The Supreme Court of Oregon, in 
considering this question has said: “the action of a munici
pal council relating to subjects of a permanent or general 
character is municipal legislation, while those which are 
temporary in their operation and effect or administrative 
are not muncipal legislation.” The Court went on to say 
that “an accurate test of the question as to whether an 
act of the common council is legislative or administrative is 
the determination of the question whether the act of the 
council was making a law or executing one already in ex
istence.” 27

An important distinction relative to judicial review of 
motives is thus made between state legislatures and city 
councils.28 As stated by the Supreme Court of Ohio, the 
immunity from review for motives which is applied to a 
state legislature governs in the case of an ordinance 
passed by a city council in the exercise of the legislative 
powers conferred upon it for the purpose of police regu
lation or municipal government. But this immunity from 
impeachment for fraudulent motives, or abuse of power, 
does not attach to all the acts of a city council which may 
assume the form of an ordinance.29 *

The courts are not in entire agreement as to the degree 
of review of motives that may be exercised over the 
administrative acts of a municipal council. The Supreme 
Court of Alabama has held that even though a municipal 
council is acting in an administrative capacity, the courts

26 Moore v. Village of Ashton, supra note 9. Also see: Davis v. 
New York, 8 N. Y. Super. Ct. 451 (1853).

27 Campbell v. City of Eugene, 116 Ore. 264, 240 Pae. 418 (1925).
28 State v. Gates, supra note 20.
29 State v. Cincinnati Gas Light and Coke Co., 18 Ohio St. 262, 301

(1868).
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may not inquire into its motives except in cases of cor
ruption.30 In most jurisdictions, however, a review of 
administrative acts for improper motives other than fraud 
will be exercised.

In reviewing the administrative acts of city councils a 
liberal view has been taken by the courts as to what con
stitutes fraud. The Supreme Court of North Carolina has 
held that “constructive fraud need not originate in any 
actual evil design. It is sufficient in a court of equity to 
allege acts, omissions, or concealments which involve a 
breach of legal or equitable duty, trust or confidence and 
tend to the injury of another or to the bringing about of 
an undue and unconscientious advantage.” 31 In consider
ing the question of fraud on the part of a city council, 
the Supreme Court of Missouri has said: “When we say 
that the validity of an ordinance may be attacked on the 
ground of fraud in its procurement, we do not necessarily 
mean that actual bribery or corruption must be shown, 
but it is sufficient if the fraud shown is of that character 
that has been defined as the willful doing of an unlawful 
act.” 32

The question of review for fraud often arises in con
nection with the opening and closing of streets. The 
courts will not review the action of the council in such 
cases in the absence of fraud.33 The “presumption is that 
public officers observe their official obligations and act 
from honest motives” in vacating a street. The fact that 
a vacated street returns to and becomes the property of 
the abutting owner, or that the action was at his request 
“does not show that the action was solely for a private 
purpose, nor does it necessarily imply illegality or fraud.” 34

sopilchen v. City of Dothan, 207 Ala. 421, 93 So. 16 (1922). Also
see: Crampton v. Montgomery, 171 Ala. 478, 55 So. 122 (1911).

si Murphy v. City of Greensboro, 190 N. C. 268, 129 S. E. 614 (1925). 
Also see: Herman v. Schulte, 166 Mo. 409, 66 S. W. 163 (1901).

32 In re T.wenty-First Street, 196 Mo. 498, 96 S. W. 201 (1906).
33 Walker v. City of Des Moines, 161 la. 215, 142 N. W. 51 (1913);

Canady v. Coeur D’Alene Lumber Co., 21 Idaho 77, 120 Pac. 830
(1911); Lockwood v. City of Portland, 288 Fed. 480 (C. C. A., 9th,
1923).

34 Curtiss v. Charlevoix Golf Association, 178 Mich. 50, 144 N. W. 
818 (1913); People v. Wieboldt, 233 111. 572, 84 N. E. 646 (1908);
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If, however, fraud can be shown, the ordinance will be 
declared invalid. Thus, it has been held that a council 
may not condemn property to open or widen a street to be 
given over to a use beneficial to a member of the council 
who was instrumental in securing its passage. While no 
actual bribery or corruption was shown in this case, the 
willful doing of an unlawful act was considered fraudu
lent. The court held that where a city council used power 
intrusted to it for the public benefit to serve private in
terests “ it is an abuse of power, a violation of the trust, a 
willful doing of an unlawful act, a legal fraud.” 35

The Supreme Court of Illinois has drawn a distinction 
between the motives that may actuate members of a city 
council in passing an ordinance and the purpose of such or
dinance. In passing upon the validity of an ordinance to con
demn property for street widening purposes,, where 
it appeared that the purpose was to allow certain street 
railway companies to have privileges on the streets, 
the Court said: “Courts may, and should, inquire 
whether or not the purpose for which such legisla
tive discretion is exercised —  that is, the purpose of 
the ordinance passed —  is one which lies within the power 
of the legislative body to carry out. Thus, in an ordinance 
vacating a street, while it is not competent to inquire into 
the motives of the city council in passing the 
same, it is within judicial power and duty to inquire into 
the purposes of such ordinance, and in doing so to deter
mine whether its purpose is to serve a public benefit or 
a private use.” 36

Another question upon which the courts will review the 
motives of a city council is that of granting franchises for

Village of Bellevue v. Bellevue Improvement Co., 65 Neb. 52, 90 N. 
W. 1002 (1902); Pease v. Rockford City Traction Co., 279 111. 445, 
117 N. E. 81 (1917).

35 In re Twenty-First Street, supra note 32. Cf. Knapp and Stout 
Co. v. St. Louis, 156 Mo. 343, 56 S. W. 1102 (1900); Lockwood v. 
Wabash Ry. Co., 122 Mo. 86, 26 S. W. 698 (1894); Glasgow v. City 
of St. Louis, 107 Mo. 198, 17 S. W. 743 (1891).

36 People ex rel. Burton v. Corn Products Refining Co. 285 111. 276, 
121 N. E. 574 (1918); Ligare v. City of Chicago, 139 111. 64, 28 N. E. 
934 (1891); Corcoran v. Chicago, Madison and Northern R. R. Co., 
149 111. 291, 37 N. E. 68 (1894); Smith v. McDowell, 148 111. 51, 35 
N. E. 141 (1893).
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the use of the streets. They will review the motives of a 
city council in granting a franchise to a street railway, 
a gas company, or a permit to a bus company to operate 
in the streets.37 A court will interfere in such a case 
“whenever it has grounds for believing that its interfer
ence is necessary to prevent abuse, injustice, or oppres
sion, the violation of a trust, or the consummation of a 
fraud. It will interfere— and is bound to interfere—  
whenever it has reason to believe that those in whom the 
discretion is vested, are prepared illegally, wantonly, or 
corruptly, to trample upon rights, and sacrifice interests, 
which they are specially bound to watch over and 
protect.” 38

The leasing by a city council of a public building may 
be scrutinized and set aside if there is fraud in the 
making. In leasing such property the city is acting in a 
private proprietary capacity as distinguished from a 
purely governmental capacity. The Court of Appeals of 
Kentucky has held that where a renewal of a lease of 
municipal property was procured twenty months prior 
to the expiration, without cause, but through influence 
with councilmen, the lease should be cancelled. This, 
combined with the fact that there was no advertising or bid
ding, which if made would have netted the city substantial 
additional rent, was held to show that the lease was procured 
through fraud.39

Review of the motives of city councils is most common 
in connection with the letting of contracts. In letting 
such contracts the council is acting in an administrative or 
business rather than a governmental capacity.40 The Su
preme Court of Iowa has held that “ if the ordinance, by
law, or resolution is contractual in character, or the city 
acts as trustee or agent, the motives of its councilmen 
may be inquired into, and when the results are obtained

a? Wood v. City of Seattle, 23 Wash. 1, 62 Pac. 135 (1900); Jolly v. 
Pittsburgh, etc., Ry. Co., 16 Pa. Co. Ct. R. 1, (1895); Dobosen v. Mes- 
call, 199 N. Y. S. 800 (1923); State v. Gates, supra note 20.

38 Davis v. Mayor, etc., of New York, 1 Duer 451, 498 (1853).
39 Capital Amusement Co. v. Board of Common Council of Frank

fort, 210 Ky. 622, 276 S. W. 528 (1925).
40 D illon, M unicipal  Corporations, (5th ed.) sec. 778.



or procured by fraud, will be set aside as contracts be
tween natural persons may be.” 41

In some jurisdictions it is held that a contract is valid 
even though a member of the council is interested, if he 
took no part. The Supreme Court of Alabama has held 
in an action on a contract for the construction of sanitary 
sewers for a city that the contract would not be held void 
on the grounds that the contractor was a firm, a partner 
of which was a member of the city council at the time of 
the execution of the contract. Since the partner did not 
vote on the proposition and took no part in behalf of the 
city in making the contract, it was held that it could not 
be declared invalid as contrary to public policy.42

It has been held in Massachusetts that a city might con
vey land by deed to a member of the city council and one 
of the committee to which the matter was referred, if he 
does not take any part in the transaction officially, or as 
an agent of the city convey to himself.43 The Supreme 
Court of Michigan has held that where one who is mayor 
and councilman has, without collusion or fraud, been em
ployed as an attorney for the city and defended a suit 
brought against it, there is nothing in his official rela
tions to the city to preclude his recovering the value of 
the services actually rendered.44

The Supreme Court of Pennsylvania has upheld a con
tract of the city with a water company even though a 
member of the council was disqualified because he was a 
stockholder in the company. The contract was held to be 
valid since it was legitimate, and since a majority of the 
council, without counting this member, voted for the 
ordinance. The Court could see no reason why the invalid 
vote of one member should be held to invalidate the per
fectly legal vote of the other four members.45

160 31 GEORGETOWN LAW JOURNAL

41 Swan v. City of Indianola, 142 la. 731, 121 N. W. 547 (1909); 
Gallagher v. Borough of Olymphant, 181 Pa. 191, 37 Atl. 258 (1897).

42 Mayor, etc., of City of Ensley v. J. E. Hollingsworth and Co., 170 
Ala. 396, 54 So. 95 (1909).

«  Tucker v. Howard, 122 Mass. 529, 533 (1877).
44 Mayor, etc., of Niles v. Muzzy, 33 Mich. 61, 20 Am. Rep. 670 

(1875).
45 Marshall v. Ellwood City Borough, 189 Pa. St. 348, 41 Atl. 994 

(1899).
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Some courts, however, hold such contracts void on the 
grounds of public policy. The Supreme Court of Georgia 
has held a contract let by the city council to a contracting 
company for the construction of a pavement to be void, 
where a member of the council was a large stockholder 
in the construction company at the time the contract was 
made. The Court held that “by the common law and in
dependently of statute” the contract was contrary to pub
lic policy. The Court was of the opinion that it did not 
alter the case that the interested member of the council 
did not vote on the proposition. It stated that the citi
zens of the city “were entitled to have this councilman 
exercise his administrative and executive ability in secur
ing the best contract that could be had for the laying of 
this pavement, and to see that the pavement came up to 
the plans and specifications under which it was laid, and 
the terms of the contract were faithfully performed. 
This he could not do if he were a party at interest under 
the contract. Inaction on the part of the councilman in 
this respect amounted to a violation of his duty to the 
public.” 46

The Court of Chancery Appeals of Tennessee has stated 
that “It is a well-settled law that a member of the munici
pal board cannot legally contract with himself on behalf 
of the city, nor with the firm of which he is a member.” 
The Court took a different view, however, from that of the 
Supreme Court of Georgia when it said: “We do not 
mean to say that the board of which he was a member 
might not make a valid contract with this firm, but he 
could not legally participate in the making of such con
tract.” 47

A similar view has been taken by the Supreme Court of 
Wisconsin. It has held that an electric lighting contract, 
made by a city council shortly before its members’ term 
expired, was void, because it was part of a scheme to 
secure higher rates for the utility. The attorney for the 
company, as mayor of the city, had been active in secur

es Montgomery v. City of Atlanta, 162 Ga. 534, 134 S. E. 152 (1926). 
Also see: Hardy v. City of Gainesville, 121 Ga. 327, 48 S. E. 921 
(1904); Twiggs v. Wingfield, 147 Ga. 790, 95 S. E. 711 (1918).

«  Burkett v. City of Athens, 59 S. W. (Tenn.) 667 (1900).
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ing the contract and the company had promptly applied 
to the Railroad Commission for a rate increase.* 48

The Court of Appeals of New York has held that the 
facts that a bidder for a contract to furnish materials 
to the city put in an unbalanced bid and that the city 
officers, exercising the option given in the contract, only 
called for the materials the price of which was in excess 
of a fair price, and in greatly increased quantities, are suf
ficient to show fraud and collusion in the letting of the 
contract. The Court held that a contract made under such 
conditions is not binding on the city.49 In considering the 
question of letting contracts for public improvements, the 
Court of Civil Appeals of Texas has stated that “where 
the effect of an ordinance, or a contract, is to prevent or 
restrict competition, favor a contractor or materialman, 
or increase the cost of the work, it violates manifestly a 
salutary principle of law, and is void, as well as all pro
ceedings had thereunder.” 50

48 State v. Oconto Electric Co., 165 Wis. 467, 161 N. W. 789 (1917).
For other cases dealing with the effect of the interest of a councilman
in contracts see: City of Valdosta v. Harris, 156 Ga. 490, 119 S. E. 
625 (1923); People v. Sperry, 314 111. 205, 145 N. E. 344 (1924); Peo
ple y . Southern Surety Co., 199 Mich. 30, 165 N. W. 769 (1917);
Burns v. City of Nashville, 142 Tenn. 541, 221 S. W. 828 (1920);
Meyers v. Walker, 276 S. W. 305 (Texas, 1925); Edward E. Gillen 
Co. y . City of Milwaukee, 174 Wis. 362, 183 N. W. 679 (1921); Stock- 
ton Plumbing and Supply Co. v. Wheeler, 68 Cal. App. 592, 229 Pac. 
1020 (1924); City of Hogansville v. Planters’ Bank, 27 Ga. App. 384,108 
S. E. 480 (1921); Town of Hartley v. Floete Lumber Co., 185 la. 861, 
171 N. W. 183 (1919); Byrne and Speed Coal Co. v. City of Louis
ville, 189 Ky. 346, 224 S. W. 833 (1920); In re Village of Monticello, 
205 N. Y. S. 839, 123 Misc. 556 (1924); Bergeron v. Kackson, 94 Vt. 
91, 108 Atl. 912 (1920); City of Bristol v. Dominion National Bank, 
149 S. E. (Va.) 632 (1929).

48 Nelson v. Mayor, etc., of City of New York, 131 N. Y. 4, 29 N. E. 
814 (1892).

so Montgomery v. City of Almo Heights, 8 S. W. (2d) 258 (1928). 
Also see: Seltzer v. Metropolitan Electric Co., 199 Pa. 100, 48 Atl. 
861 (1901); Herman v. City of Oconota, 100 Wis. 391, 76 N. W. 364
(1898) ; Nelson v. Mayor, etc., of City of New York, 5 N. Y. S. 688
(1899) ; In re Delaware and H. Canal Co., 8 N. Y. S. 352 (1899); 
Riddle v. Atlantic City, 89 N. J. L. 99, 97 Atl. 790 (1916); McMillan 
v. Fond du Lac, 139 Wis. 367, 120 N. W. 240 (1909); McMillan v. 
Barber Asphalt Paving Co., 151 Wis. 48, 138 N. W. 94 (1912); Lewis 
v. City of Philadelphia, 235 Pa. 260, 84 Atl. 33 (1912); Weston v. 
City of Syracuse, 158 N. Y. 274, 53 N. E. 12, 43 L. R. A. 678 (1899).
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Summary

A study of judicial review of the motives of municipal 
councils indicates that when performing a purely legisla
tive act, they have in general, the same position of im
munity enjoyed by state legislatures. In most jurisdic
tions, however, the immunity of the acts of state legisla
tures from fraud does not extend to even the purely legis
lative acts of the city council.

The scope of judicial review of the motives of a city 
council for its administrative acts is much broader. In 
this field there can be no question as to review for fraud. 
And in some jurisdictions the courts will invalidate ad
ministrative acts on the grounds of improper motives, 
as interest of a councilman in the project, other than as a 
citizen or property owner, or intent to benefit a few prop
erty owners. In other states, however, it has been held 
that even though the acts are done in an administrative 
capacity, the courts will not inquire into the motives of 
the council except in cases of fraud or corruption.

The rule of non judicial review of the motives of a city 
council when acting in a legislative capacity which has 
developed seems proper. In the field of administrative 
action, however, as granting franchises or letting con
tracts, the opportunities for abuse are such that it seems 
well that the courts have considered the motives and 
declared the acts of the council void where they have been 
found to be improper. Certainly does this hold in cases 
of fraud. As stated by one authority, municipal coun
cils “have too often shown themselves capable of using 
their powers fraudulently for their own advantage or to 
the injury of others.” 51

While we may take the view that the responsibility of 
the members of the council is to the electorate, where 
fraud or betrayal of public trust is shown, it seems as if 
the courts should declare such acts void. But to attempt 
to review improper motives generally would be too broad. 
It would burden the courts with litigation and probably 
without improving the efficiency of local administration. 
And as stated by the Supreme Court of the United States:

si D illon, Mu nicipal  Corporations, (5th ed .) sec. 580.
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“ The diverse character of such motives, and the impossi
bility of penetrating into the hearts of men and ascertain
ing the truth, precludes all such inquiries as impracticable 
and futile.” 52 62

62 Soon Hing v. Crowley, supra note 7.
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THE ORIGIN OF EQUITY
CHARLES A. KEIGWIN  

Part VI*

The Rigidity of the Law. The rigor or occasional harsh
ness of the law, which we have observed, results from the 
circumstance that a rule, which as a general rule is un
questionably sound, operates oppressively when applied to 
some situations. Thus, where a lessee has covenanted to 
keep the demised premises in repair, it seems very severe 
to require him to rebuild a house torn down by a tornado. 
Yet that obligation follows logically from the proposition 
that contracts ought to be performed; and in this large 
form of statement, that proposition is not only accordant 
with ordinary morality, but is (in a certain extent at least) 
actually necessary to an adequate administration of justice.

What is called the rigidity of the common law results 
in like manner from the requisite generality of legal rules. 
To say that he who has the legal title to land is entitled to 
the possession, and that one who has put his seal to an 
obligation ought to be held to his solemn engagement, is 
only to express the commonplaces of private morality and 
to formulate obvious principles of public policy. Certainly, 
having regard to the usual course of human affairs, these 
propositions are eminently sound and will accomplish jus
tice in the cases which more frequently occur; and that is 
true although every one recognises that such rules, like 
other general rules when universally applied, will some
times produce hardship or other ill results. For reasons 
suggested in precedent pages, the law courts of the medi
eval period were obliged to act upon fixed and definite prin
ciples like those mentioned, wherefore the legal rule was 
that effect must be given to legal titles, that is, to the 
rights and obligations which were corporealized in such 
physical evidences of title as have been instanced. This 
policy imparted to the common law a quality and a charac

*For Part I, see (Nov., 1929) 18 Georgetown Law Journal 15; 
Part II, (Jan., 1930) 18 id. 92;
Part III, (March, 1936) 18 id. 215;
Part IV, (May, 1930) 18 id. 299;
Part V, (Nov., 1930) 19 id. 48.
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teristic which the writers upon Equity denominate rigidity. 
That feature of the law seems— as the term is used— to 
consist essentially in the universal application of the rule 
that the legal title is conclusive evidence of the right, and 
in a disregard, which was thought a necessary disregard, 
of the possibility that the legal title might be affected by 
collateral circumstances of ethical nature which in some 
situations would make the morality different from the 
legality of the case.

The Defect of Universality. The not infrequent falli
bility of the assumption that legal titles demonstrate moral 
rights is exemplified in the cases, heretofore stated, wherein 
equitable intervention has rectified the untoward opera
tion of legal rules. Livery of seisin and deeds of convey
ance will sometimes be obtained by dishonest practices, 
which should be balked of their iniquitous effect. Seals 
will occasionally be put to writings which, through fraud, 
accident or mistake, will be made to express something 
different from the actual covenant. The convenient rule, 
that one executor may release a debt, works a scandal when 
the executor is corruptly persuaded. The right of the 
legal owner to enjoy the land leads to shocking conse
quences when he has acquired the title in trust for the 
grantor’s widow and children and undertakes to assert his 
legal right in disregard of his moral obligation. The rule, 
that a married woman cannot sue without her husband’s 
concurrence, was necessary to accomplish the common 
law conception of marriage; but it might, and sometimes 
did, result in a denial of justice to the wife. The procedural 
principle which limited courts of law to the award of 
pecuniary compensation proceeded upon sound notions of 
public policy; but in certain conditions, the only possible 
means of justice was the requirement that contracts be per
formed, or the prohibition of injurious personal conduct.

In several such situations, as we have seen, courts of 
equity exercised an extraordinary power to redress the 
relations resulting from the operation of legal rules, a 
power which was extraordinary because it controlled the 
effect of the law generally applicable. In such cases, the 
common law required rectification, not because it was a 
bad law or in itself unjust, but because its sound princi
ples produced injustice when applied to all conditions, be
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cause the generality of those principles produced a rigidity 
which was occasionally unwholesome, an invariability 
which could take no account of circumstances extrinsic to 
the legal title and which did not admit of the modifica
tion requisite to adequate remedy of the wrong. Or, as 
the same thought is often expressed, the law was deficient 
because of its universality; and the office of Equity, so far 
as we have seen it in action, was to correct this defect 
by creating exceptions with regard to conditions which 
were exceptional because of circumstances which made 
legal rules inapplicable.

Aristotle’s Definition. Equity, as defined by Aristotle, 
is “the correction of the law wherein it is defective by 
reason of its universality.” This definition has been ap
proved by several other great philosophers, and it is said 
that the same conception of equity is manifested in vari
ous passages found in the text of the Civil Law. And no 
doubt in one of the various senses in which the term is 
used, Equity may quite correctly be understood as signify
ing that feature of the legal system which is thus identi
fied by Aristotle.

“In every well constituted government,” as is observed 
by a learned author, “there is somewhere lodged the power 
of supplying that which is defective and of controlling 
that which is unintentionally harsh in the application of 
any general rule to a particular case.” Of such provision 
an example is the pardoning power. Other exercise of a 
like controlling function appears in the private statutes 
and like special enactments by which are relieved the lia
bilities and hardships resulting from general legislation or 
from the rules of law intended for the cases of common 
occurrence but causing undesired effects in certain con
ditions.

The conception of equity as equivalent to this dispens
ing power relates, manifestly, to law in general and to 
equity in the abstract, and not particularly to anything 
in the jurisprudence of England and America; it has re
gard to the unavoidable incidents of any possible legal 
system and the necessity of a corrective quality in all law 
to prevent the ill results of the generality requisite in all 
legal provisions. Aristotle, of course, did not have in 
mind the future juridical institutions of England, and his
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definition was not intended to indicate the relations be
tween the common law and the English equity. There
fore, to take that definition as fixing the sense wherein 
equity is used as a technical term in Anglo-American juris
prudence would be a perversion of the Stagirite’s language 
and likely to produce misleading notions of the equitable 
element in our system of law.

At the same time, the English equity, especially in its 
historical aspects, displays some features which to a cer
tain extent correspond with the Aristotelian conception 
and indicate an origin of equitable jurisdiction in the sense 
of a necessity to limit the universal application of legal 
principles. Much of the early equity, as we have seen, 
consisted in the use of the royal prerogative or of the legis
lative power to control or to amend the primitive law of 
the people so as to prevent its unjust or impolitic operation. 
And the equity jurisprudence of the present day presents 
some characteristics which might seem to be remnants of 
that indefinite corrective function which in former times 
was rather lawlessly exercised by the King and his 
Council.

The Equity of the Statute. Although modern courts do 
not possess such dispensing power as was formerly as
serted by the Crown and the Council, there is a judicial 
power which, in its nature and so far as it goes, is much 
the same as that which once was more extensively exer
cised by the governing body of the state. This is the power 
which implies the right and the duty to disregard in cer
tain circumstances the letter of the law and to interpret 
a legal provision upon an understanding of what it intends 
rather than with reference to what the wording imports. 
In the practice of the present day the usual occasion for 
the exercise of such power occurs in the construction of 
statutory law. Accordingly, the terms used in a legisla
tive act are taken in that sense and with those limitations 
deducible by reference to the subject matter of the statute 
and its apparent purpose. Thus, an Act of Parliament 
which in the reign of Edward III forbade the purchase of 
provisions at Rome was held not to prohibit buying victual 
in that city but to apply to certain ecclesiastical benefits 
which the legislature evidently had in mind. So a statute 
will be read with such exceptions and restraints as to
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exclude consequences which are absurd or manifestly un
just or plainly not contemplated by the legislature, the 
construction being controlled by the purpose, the reason, 
and what is sometimes called the spirit of the enactment. 
A statute which declared it a felony to break jail was held 
not applicable to a prisoner who escaped from a jail which 
was on fire, “for he is not to be hanged because he would 
not stay to be burnt.”

When used in the exposition of a written enactment, this 
mode of treatment is called interpretation according to the 
equity of the statute. The equity involved in such method 
of construction is obviously the consideration of matters 
extrinsic to the statutory text for the purpose of ascertain
ing the intended sense and effect of the enactment, and 
what may be called the equitable element of the method 
consists in restraining the generality or enlarging the 
meagerness of the legislative language so that it shall 
operate as was intended. Interpretation according to the 
equity is therefore only another name for correct con
struction and is a way of arriving at the true meaning of 
the enactment. This practice is not peculiar to courts of 
equity, but is employed by all kinds of courts in dealing 
with legislative provisions.

The Like Equity Applied to Legal Rules. As a statute 
may, if taken literally, apply to some things not contem
plated by the legislature, or may fail to reach all cases 
within its manifest purview, so other legal institutions in
tended for general purposes are apt, if allowed universal 
operation, to produce results not proposed. Of this occa
sional exemplification is afforded by the principles of the 
common law, as we have seen in several instances, such as 
Lady Audley’s Case, the Case of the Two Executors and 
the possible defect of justice in the case of one granted a 
legal title to be held for the benefit of another. So, as 
has been pointed out, when a court of law gives controll
ing effect to such external evidences of rights as livery, 
seals and the like, the generality of the principle admits of 
an unintended injustice where the legal title has been ac
quired by fraud, mistake or accident. In such instances the 
common law does not do exact justice because the legal 
system is adapted only to the conditions of common occur
rence and the legal rules, being necessarily general in
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their scope, do not allow for incidents not within their 
proper purview. In respect of these features, the law may 
be characterised as defective by reason of its universality, 
and to a certain extent and in a certain1 sense courts of 
equity remedy the legal aberrancies which are due to that 
quality.

The Remedy of Specific Performance. An excellent 
exemplification of the mode wherein Equity remedies the 
mischief which in some conditions results from the neces
sary universality of legal doctrines is afforded by the 
equitable practice in decreeing the specific performance 
of certain contracts. As has been pointed out by an able 
text writer, who was also a great judge, the law considers 
an award of money damages an adequate remedy for any 
breach of contract; at any rate, such an award is the only 
remedy which a court of law is competent to afford. Yet 
for some breaches of contracts, as for one to convey a par
cel of real estate, the only adequate remedy is a decree 
compelling the conveyance to be made. As to which the 
author mentioned observes: “The common law treats as 
universal a proposition which is for the most part, but not 
universally true, namely, that money is a measure of 
eveiy loss. The defect of justice which arose from this 
universality of the common law principle was met and 
remedied in certain cases by the jurisdiction of equity to 
compel specific performance.”

Other Definitions of Equity. We assume, then, as the 
authorities cited warrant, that the function of Equity is 
to correct the deficiencies of the law which are due to the 
universality of legal principles, or (in other words) to 
rectify the rigidity of legal rules. It is important, however, 
to ascertain in what sense of the words this proposition is 
true and in what manner and upon what principles the 
common law has been ameliorated. This inquiry is requisite 
for the reason that the thought permeating the proposition 
has been embodied in certain definitions purporting to dis
close the essential nature and the actual operation of equity 
jurisprudence. As our present purpose is to learn those 
very things, we should be gratified to find the question 
answered in some fixed and satisfactory formula. Accord
ingly, we examine a few of the various ways wherein 
Equity has been defined or described. Such examination
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seems to be desirable because some of the definitions are 
cast in forms of phraseology which are more or less gen
erally accepted as authoritative and which undoubtedly 
carry more or less of truth, but which are apt to confuse 
and mislead the student unless taken with some qualifying 
considerations and some tacit correction of the content 
implied. As will appear, the import of these declarations 
must be distinguished from the sense in which Equity is 
properly defined as a technical term applicable to the judicial 
system called by that name.

Adjudication ex Aequo et Bono. Thus, equity may sig
nify, as its etymology implies, no more than fairness, im
partiality and a disposition to do equal justice. This kind 
of equity is, or is presumed to be, characteristic of all 
courts; and such import of the term ought not to be taken 
as suggesting that courts of equity act more impartially, 
or administer their jurisdiction with more even hand than 
do courts of law.

But this root element of the word in its abstract sense 
sometimes contributes to a somewhat indefinite notion of 
the functions and attributes of equity courts. And it is 
occasionally said, more or less distinctly and with more or 
less looseness of language, that a court of equity ad
judges controversies upon a larger view of the facts and 
a more liberal consideration of the merits than can be had 
at law, and with less regard for fixed and general prin
ciples. Indeed, some very respectable writers, perhaps not 
meaning quite what they say, have asserted that in a court 
of chancery the judge should act as an arbitrator, looking 
only to the moralities of the particular case and making 
his award ex aequo et bono, or as it is sometimes expressed, 
proceeding upon the arbitrium boni viri, rather than with 
reference to any definite rules or determinate doctrine of 
law. Some expressions upon this subject, if taken literally, 
would import that every cause in equity should be disposed 
of upon general principles of morality as morality is con
ceived in the mind and conscience of the judge who happens 
at the time to occupy the bench.

Such a conception of the judicial office is contrary to the 
manifestly actual conditions existing in the courts; and if 
it were true, it would be exceedingly dangerous. Litigants 
do not resort to courts of equity, any more than to courts of
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law, for the sake of arbitration, but to obtain adjudication 
according to fixed principles; and no judge in chancery, if 
fit to be a judge, regards himself as an arbiter, nor would 
it be safe or at all satisfactory to allow that a decree in 
equity should be made ex aequo et bono and according to 
the conscience of a good man, if by that is meant that the 
award should be what the individual judge deems fair and 
righteous without reference to what is prescribed by juri
dical rules and established by judicial precedents. Different 
good men have diverse opinions concerning fairness and 
right conduct; and to leave the decision of every dispute 
to any particular judge’s sense of justice would leave us 
without any law at all.

Moreover, as a matter of existing fact, the system of 
Equity does not, any more than does the legal system, al
ways secure results satisfactory to the moral sense. There 
are situations, some of which have been instanced, in which 
a court of equity cannot, or does not, afford the relief which 
in fairness and good conscience— as those things are com
monly understood— ought to be relieved. And the reader 
of these pages has observed cases in equity which were 
not, and would not today be, decided as most good and justly 
disposed men would like to have them decided.

The Moralisation of the Law. Undoubtedly, however, cer
tain not infrequent manifestations of equitable authority 
seem to suggest that courts of equity act with more sedulous 
consideration of the moralities involved in a given situation 
than do the courts of law. Some of the instances herein
before stated afford at least color for the notion that in a 
court of conscience the decision is determined with more 
distinct reference to the inherent righteousness of the cause 
than to any rules of general application.

Thus, in Lady Audley’s case the equity jurisdiction availed 
to give her what she ought to have, and because she ought 
to have it, although the law wholly failed to afford realisa
tion of her rights. So one enfeoffed to the use of another 
was in the Chancery constrained to observe the moral obliga
tions which the law courts left him at liberty to disregard. 
And we have learned of other cases wherein the courts of 
equity gave effect to ethical principles which at law were 
wholly ignored.

(
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Such examples disclose, as has been in the foregoing text 
suggested, an apparent antagonism between the doctrines 
and methods of the common law and of Equity. Indeed, 
some observers have found these and like instances evincive 
of an essential antinomy and an aggressive conflict between 
the two systems. And the critical point of their incompati
bility is identified as the diverse attitude of the different 
courts toward questions of right and wrong. In this inter
pretation of the precedents mentioned, the distinctive fea
ture of the equity jurisprudence is its sensibility to ethical 
principles, and the chief function of the equity courts has 
been to reform and elevate the law by giving effect to the 
paramount morality of the Chancery. According to this con
ception, the common law is inherently immoral, or at best 
essentially unmoral, in that it is indifferent to justice and 
consists of arbitrary rules which are formulated with no 
regard to the righteousness of their results. These de
ficiencies of the law have been rectified in the courts of 
equity by overruling legal doctrines and abrogating legal 
principles whenever those things failed to measure up to 
the moral standards of the chancellors, who have replaced 
the crude institutions of the common law by equitable sub
stitutes of more sublimated quality.

Thus, Sir Henry Sumner Maine has defined Equity as “A  
body of comparatively novel principles claiming to override 
the older jurisprudence of the country on the strength of 
an intrinsic ethical superiority.” Another authority, a very 
acute and persuasive thinker, has declared Equity to be “A  
body of principles peculiar to that system, with a complete 
disregard of legal rules] and in direct conflict therewith.” 
And an exceptionally able philosopher has said, with par
ticular application to the doctrine of uses and trusts, that 
the equitable treatment of those subjects “exhibits in the 
clearest light the action of the Chancellor, not only in sup
plementing, but in evading and contradicting, legal rules of 
the most positive and mandatory character.”

If these definitions are sound, then Equity does indeed 
correct the law, and that not only wherein the law, by reason 
of its universality is deficient but wherever it is morally de
fective. Such being the case, and the law being abrogated 
and superseded in all points wherein itt does not conform to 
the clerical conscience, we should expect to find very little



174 GEORGETOWN LAW JOURNAL

left of the medieval common law, which was certainly char
acterised by the most meager morality and was in some re
spects palpably unconscientious. Even in its modern devel
opment, the law of contract, tort and property does not 
always embody the highest ethical conceptions; and if this 
body of law has been displaced by the more elevated doc
trines of Equity, we might well burn all our elaborate treat
ises upon those legal subjects.

Some Ethics Innate in the Law. It is somewhat startling 
to be told that we maintain one system of courts whose 
function is to dispense iniquity and which administer a body 
of law destitute of regard for justice, while another system 
of courts must exist for the sake of correcting the unprin
cipled judgments of the former tribunals and to make our 
jurisprudence respectable by engrafting upon it the precepts 
of elementary ethics. The anomaly is the more bizarre 
when, as is often the case in the United States, both law 
and equity are administered by the same judge: according 
to the theory just stated, this man holds today a court of 
law wherein he manifests a hardened indifference to right
eousness, but tomorrow he sits in equity for the purpose of 
rectifying his conscienceless rulings of the day before, dem
onstrating a change of heart as miraculously sudden as the 
conversion of Saint Paul. Of course, no such condition ex
ists: the equity courts do not possess a monopoly of mor
ality; and the common law is not immoral, or even (as is 
sometimes said) unmoral, in the sense of disregarding the 
sound principles which are applicable to matters within the 
purview of the common law.

One would hardly say that our law of contract, tort, prop
erty and crime proceeds upon pernicious principles or ig
nores ethical standards. On the contrary, all of that legal 
system postulates moral obligations which the law courts 
seek to ascertain and make effective. The law of larceny 
is as much an expression of moral sentiment as the equitable 
rules relating to fraud. When a court of common law de
clares that debts ought to be paid, promises performed and 
torts atoned for, there seems to be quite the same ethical 
quality in the doctrine as in that of an equity court which 
affords relief against accidents and mistakes. When the 
chancellor decrees specific performance of a contract to con
vey land, it is difficult to see that he moves upon a higher
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plane than does a judge who awards damages for breach 
of such a contract: each court acts in its own way and by 
the means supplied to it to enforce the identical duty rec
ognised by both. To live honestly, to injure no one, and to 
render to each his due, as the common law inculcates, is as 
plainly the exercise of virtue as any of the exactions made 
by equity, and the legal precept proceeds upon conceptions 
of duty as elevated as those sublimations of equity jurispru
dence. Even those legal principles which seem at times 
over-stringent and in some instances prove oppressive can
not be called immoral or unmoral, but are, in their nature 
rather the reverse. The rule, for example, that contracts 
must be performed according to their letter is, in the ab
stract at least, unquestionably sound and based upon funda
mental notions of righteous conduct; and if in a particular 
case a literal enforcement of the rule works hardship— as 
where a tenant is obliged to repair the ravages of a fire or 
an earthquake— the result is not owing to a lack of morality 
in the rule, but e contra to an excess of moral rigor in its 
application.

Ethical Deficiencies of Equity. On the other hand, the 
system of equity by no means embodies the whole of morals, 
or even all of the morality that is requisite for a tolerable 
condition of community welfare. The entire territory of 
crime, tort, public profligacy and personal vice is beyond the 
vision of the most spiritually minded chancellor, and his 
court does nothing to correct delinquencies falling within 
that extensive field. You may tell him that a piratical ex
pedition will sail tomorrow, unless restrained, and he will 
answer you only with an indifferent non possumus; and if 
you disclose a most shocking state of political corruption he 
will, in his official capacity at least, simply shrug his shoul
ders and continue to discourse upon equitable liens, equitable 
estoppel or something else which is much less vital to the 
public and to the individual than the repression of crime 
and the purification of politics. A court of equity does not 
feel called upon to give effect to the judge’s disapproval of 
an incestuous marriage, though contrary to the common 
conscience of mankind; and even such scandalous conduct 
as that of Sir Charles Sedley was left to the animadversa- 
tion of the King’s Bench, that court being peculiarly the 
custos morum. Considering the clerical traditions of the
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Chancery, one would suppose that, if anything could stir 
that court to righteous indignation, perjury and forgery 
would have that effect; yet there is no relief in equity 
against a judgment obtained by perjured testimony and 
fabricated documents.

It is sometimes said, and with a certain measure of truth, 
that the system of equity was made necessary by the moral 
deficiencies of the common law. With equal truth it might 
be said that that the common law was made necessary by the 
moral limitations of equity. And with like reason it may 
be said that courts of admiralty, of probate and of bank
ruptcy were called into existence because both the law courts 
and the equity courts had immorally refused to do the sim
plest justice in maritime matters, in the administration of 
decedents’ estates and in the disposal of bankrupts’ prop
erty, for in respect of all these subjects both the common 
law and Equity display complete indifference to wrongful 
conduct and a shocking degree of ethical obtuseness. The 
obvious answer to such observations is that each of the 
courts mentioned is ordained to do justice only within a 
certain appointed sphere, and the reason for creating several 
courts is that no one of them can conveniently and effi
ciently enforce the discharge of duty save within a circum
scribed field of morality.

At all events, it is plain that the Chancery, with all its 
spiritual elevation, never gave itself any great concern about 
those matters of conduct which were committed to the 
courts of law for regulation. To whatever extent the com
mon law was moralised by Equity, it was not in respect of 
things legal in nature. To us of the present it is almost 
inconceivable that any system of jurisprudence should re
fuse protection against trespasses or fail to afford redress 
for the breach of a contract, and even of a contract solemnly 
sealed; and it is hard to imagine a condition in which the 
conversion of another’s goods may be committed with im
punity and in which there is no remedy for negligent action 
causing hurt to one’s neighbor. And if in a society cursed 
with such barbarous law there was any power making for 
righteousness, any potent authority competent to reprehend 
uncommendable conduct in such matters, we should expect 
that power and that authority to be exercised to supply 
those glaring legal deficiencies. Yet there have been periods
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in the history of the common law when for each of the 
wrongs mentioned there was no relief; nor did the equity 
jurisprudence of the time undertake to afford the remedies 
required by common morality. Of course, any pious church
man, or even a lay chancellor, though not of particularly 
religious disposition, must at such periods have deplored 
the unmoral cast of the contemporary common law which 
allowed immunity to so much injustice and other wicked
ness. But it is not recorded that any court of equity ever 
undertook to reform the law in respect of these moral in
sufficiencies or to mollify the harshness of legal sign in such 
matters by an infusion of Christian principles.

How the Law Is Evaded. We cannot, therefore, accept in 
their literal sense, or in the fulness of their intended mean
ing, those previously quoted definitions which conceive of 
equity as a force operating to abrogate or evade the common 
law. Nor can we, even with all respect for the learned men 
who say so, agree that Equity is a body of lofty morality 
which has in virtue of its ethical superiority made itself par
amount in the Afiglo-American jurisprudence and has super
seded the original law of the people by a regime of more ad
mirable righteousness. If such were the office and such the 
purposed operation of the equity jurisdiction, that system 
has fallen lamentably short at many points. At any rate our 
actual common law certainly retains a large leaven of its 
original sin.

Yet there must be some basis in fact for that conception 
concerning the nature of Equity, else men of such eminence 
would not have framed the definitions quoted. Also, unless 
something has been done to the common law, the courts of 
equity would have fulfilled no function and would be super- 
flous and mere inanities; which is reductio ad absurdam. 
Our immediate interest, then, is to discern how Equity can 
be supposed to annul, evade or displace legal institutions. 
To this end it will be useful to examine some of the instances 
wherein the equitable view and practice differ from the doc
trine and rules obtaining at common law, and to observe 
how and in what sense the legal dogma has been super
seded.

The Equity of Specific Performance. Let us consider first 
the instance of equitable action last mentioned in the prece
dent text, that wherein the owner of land contracts to convey
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it but refuses to do so. In such a situation a court admin
istering the law of contract will give to the disappointed 
purchaser a judgment for damages, but it will not compel 
a conveyance. This is, as Lord Justice Fry points out, be
cause the law assumes that money is sufficient compensa
tion for any breach of contract, a proposition which is gen
erally but not universally true, and which in the usual case 
of broken contracts effects adequate justice, though not in 
all. A  court of equity, recognising the occasional injustice 
resulting from the universality of the legal rule, will in a 
proper case decree specific performance of the contract.

In so doing the equity court cannot, in any normal use of 
language, be said to override or displace any rule of contract 
law or to defeat any legal right. The law of contract is left 
to operate as fully and as effectively as if there were no 
relief in equity; the vendee may still sue at law and recover 
damages as well as if there were no court of equity on 
earth. To require the vendor to perform his engagement 
does not, in any possible conception of the case, abrogate or 
evade any part of the ordinary contract law. On the con
trary, it is precisely because the common law of contract 
creates rights and obligations that the chancellor asserts 
authority to act upon the parties; if they were not bound 
upon legal principles, it would be difficult to find any ground 
for compelling them to perform. Nor does the decree en
forcing an actual conveyance violate any rule of law or in
fringe any legal right. There is certainly no doctrine of the 
common law which entitles the vendor to immunity against 
personal coercion; and no law book of authority lays it 
down that a man has the right to repudiate his promises. 
All that can be deduced from the cases on that point is that, 
if a vendor will not fulfill his obligation, a court of law is, 
by reason of its constitution, incompetent to compel a con
veyance. So, e converso, it may be said that if a man re
fuses to pay his debts, a court of equity is, by reason of its 
jurisdictional limitations, incompetent to enforce his duty; 
in saying which it is not implied that a court of law, in giv
ing judgment for a debt, destroys a right recognised in 
equity or evades any equitable principle.

In the case supposed, the decree requiring specific per
formance of the sale, so far from annulling or superseding 
the rule of law, really corroborates and consummates the
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legal right by affording an additional mode of realising that 
right. To see in the diverse methods of relief a conflict 
between the two courts would be as reasonable as to find 
that the common law conflicts with itself because in some 
cases it allows two or more remedies for the same wrong, as 
where either trespass or trover may be brought for one act 
or where one whose goods have been wrongfully taken may 
sue either in tort or in contract for their value.

Lady Audley’s Case Again. Recurring to the case of Lady 
Audley, it will be remembered that she was obliged to resort 
to the Council because the law courts were unable, by reason 
of procedural limitations, to realise her rights. The Coun
cil, exercising an equitable jurisdiction, gave her relief by 
decreeing specific performance. This action of the Council 
did not imply that the legal doctrines which made the peti
tioner’s difficulty were vicious, unjust or impolitic. On the 
contrary, the law itself and in itself was, at that time and 
for centuries afterward, deemed not only wise and whole
some but necessary. The common law conception of mar
riage imperatively required that in any litigation affecting 
the wife, her property or her rights, the husband should 
be a party. To admit of the wife’s suing independently was 
inconsistent with the solidarity which was the essential ele
ment of the relation, and with the husband’s control of the 
joint property which was the most effective feature of the 
institution. To abandon the legal rules on this point would, 
in the opinion of the time, tend to conjugal discord which 
public policy sought to prevent; and indeed, until about a 
hundred years ago it was universally agreed that the com
mon law rule upon this subject were dictated by considera
tions of social interest and domestic morality. Accordingly, 
the action had in Lady Audley’s case did not in the least 
abrogate or modify the common law regulating matrimonial 
relations. In point of fact, as every student knows, the law 
of the fourteenth century on that subject remained without 
change or impairment for nearly or quite five hundred years 
after the date of that case, and was until quite recently the 
settled law of all English-speaking communities.

Likewise, in Lady Audley’s day, and for many succeeding 
generations, there was no thought that it was impolitic, im
moral, unmoral or productive of injustice, to limit the judg
ment at law to an award of money. The constitution of the
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common law courts, their methods of procedure and the 
character of the cases committed to them made it eminently 
appropriate, if not altogether necessary, that those courts 
should afford remedy in most cases only by way of pecun
iary compensation for wrongs. It would have been con
sidered of most doubtful expediency and a very dangerous 
experiment to entrust judges administering the ordinary 
law with power to compel personal acts and discretion to 
depart from the settled course and methods of legal pro
cedure. Indeed, even at the present day, a court of law, 
acting upon litigation of legal nature, is not competent to 
enforce the specific performance of contracts.

Nor did the action in Lady Audley’s case decree anything 
which was contrary to the common law or in opposition to 
legal principles. There was no dogma of the common law 
declaring that a woman in Lady Audley’s position must be 
denied her rights, no legal principle necessitating the con
clusion that she was not entitled to have the land, no legal 
precept making it impermissible to compel a covenantor to 
perform his engagement. With respect to these points the 
the law was silent, passive, at the worst non-committal, be
cause the scheme of jurisprudence framed for administra
tion by the benches did not cover the situation presented by 
the petitioner. The most that could be said in the way of 
legal pronouncement was that the ordinary law did not ex
tend to the conditions combining such unusual facts and did 
not provide remedies suitable to predicaments so lying be
yond the purview of legal contemplation, and that the proc
esses placed at the command of the law courts were not com
petent to accomplish an adequate remedy for the grievance 
complained of.

Some of the very judges who held the law courts sat in 
the Council which decreed specific performance against the 
elder Audley. Evidently, these judges did not deem the de
cree contrary to the law or subversive of legal principles, 
or one which created or manifested a conflict between the 
common law and equity jurisprudence. The same judges, 
when sitting in their own courts, would have felt themselves 
incompetent to make such a decree or to adjudicate a case 
found in such a posture. The reason for that judicial in
competency was, not that the judges thought the remedy 
improper, but that the case embodied conditions which lay
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beyond the domain over which their jurisdiction extended; 
and the relief afforded by the Council was, not against the 
rigor or rigidity of the law, but rather the law’s lack of 
reach.

The Abrogation of Legal Rights. When the legal title to 
land is conveyed to a man upon a stipulation that he will hold 
it for the use of, or in trust for, another person, the grantee 
is at liberty, so far as the common law is concerned, to enjoy 
the property as his own and to exclude the beneficiary from 
the profit intended for him. A court of equity compels the 
owner of the legal title to hold it subject to the rights cre
ated in the beneficiary by the conditions of the conveyance. 
It may be said that in so doing the equity court corrects 
the moral deficiency of the law; and it has been said that 
in such action equity evades and contradicts some of the 
positive rules of the law. Sed quaere?

If a man should, without any previous communication, 
devise his estate to you, and at his death should leave a 
letter requesting you to convey the property to his widow 
or to hold it for her benefit, no court, whether of law or of 
equity, would compel you to follow the testator’s direction 
or prevent your keeping the devise for yourself. Yet you 
would probably feel obliged to dispose of the estate as the 
late owner requested. In such a situation considerations of 
conscience, religion or honor would constrain you to do 
something which neither law nor equity requires. But in 
doing so you would not conceive yourself as disregarding 
any legal or equitable principles or as evading any rule or 
precept of either system. You simply recognise an obliga
tion superadded by your own notions of rectitude to the 
obligations prescribed by the law of the land. So there are 
many other things which, as a matter of good morals or 
decent conduct, one ought to do, but which no court can 
compel; thus, in keeping one’s word or in attending divine 
service and in discharging like obligations not imposed by 
any human ordinance, one goes beyond all legal require
ments. Yet, the doing of such things does not contradict 
any legal doctrine or ignore any legal right, but is only act
ing in a domain of duty which is beyond the reach of the 
law.

Likewise, when you buy a pistol and pay for it, the article 
is yours according to the law of sales and of personal prop
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erty; and so far as the legal principles applicable to those 
subjects go, you may do as you choose with your purchase. 
But if you undertake to shoot some one, another body of 
legal doctrine will operate, not to impugn your title to the 
weapon, but to restrain your use of it for a criminal pur
pose. You may purchase a parcel of real estate and obtain 
a conveyance of the title, whereupon the law of property 
declares you to be the owner of the land; but if you use it 
so as to create a nuisance, a court of equity will compel you 
to mend your ways. Such action does not imply any ques
tion of your legal title or of any rights which the law gives 
you in virtue of that title. On the contrary, the equity court 
not only concedes your ownership but lays hold of you for 
the very reason that the law makes you the owner and there
for responsible for the control of the property. In these 
cases no one would say that the criminal law conflicts with 
the law of sales or that any institute of real property law is 
superseded or evaded by an injunction from the equity 
court. The largest inference that can be drawn from such 
instances is that one branch of the law supplements an
other by imposing obligations not within the purview of 
that other, or by limiting the generality of a legal principle 
with reference to considerations lying beyond the operation 
of that principle.

The Negation of Equitable Doctrine. Incidentally it may 
be observed that in the same sense wherein equity is said to 
override and supersede legal doctrines, so the common law 
in respect of many things contradicts and evades the settled 
principles and practice of the equity courts. If you sell your 
horse to a man who refuses to pay you, no court of equity 
will afford you any relief; and so far as equitable principles 
go, the purchaser may keep your property without compen
sation and ignore all the moral obligations growing out of 
the transaction. When a law court compels payment for the 
horse, there is at least an implied negation of the other 
court’s doctrine, which allows complete immunity to the 
debtor. When the chancellor has enforced a trust and put 
the beneficiary into possession of the trust property, any
body may bum the buildings and kill the equitable owner 
without redress or reprehension from the chancellor: that is 
because the principles of equity jurisprudence do not extend 
to that domain of morals which includes torts and crimes. On
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such subjects the law manifests an ethical sensibility which 
prohibits many things permitted by equity; and in respect of 
such things it might be said that the equitable system is as 
unmoral as the law is sometimes said to be because it does 
not attempt to enforce the whole of human duty.

Of course, there is no doctrine of equity declaring that 
a debtor is entitled to be dishonest, and the chancellor does 
not approve of arson and murder. Neither is there any 
dogma of the common law which entitles a man taking 
property upon a trust to repudiate his promise. When, 
therefore, one court acts upon a matter which the other 
refuses to consider, it does not follow that the doctrines 
of either system are denied, or that the practice of the 
court which acts is an evasion of any principle obtaining 
in the court which fails to pursue the same practice.

The Law Still in Force. The cases heretofore considered 
seem to disclose that, while the equity jurisprudence does 
in some manner and in certain conditions supply the 
deficiencies of the common law, yet this is not done by dis
placing or evading the law or by denying the validity of 
legal principles. In the Case of the Two Executors, the 
defeat of a fraud sought to be effected by means of a 
legal rule did not imply or induce any change in that rule; 
on the contrary, even until our own day one executor is 
competent to act without consulting his associate, unless 
this power is limited by some quite modern local legisla
tion. When Sir Thomas More prevented recovery upon 
bonds for usurious or disproportionate penalties, he did 
not destroy the validity of bonds providing for penalties 
or at all impair the effectiveness of such instruments, 
which continue in daily use at the present time. When a 
contemporary chancellor reforms a sealed contract for a 
mistake in its wording, or controls its operation with 
reference to its actual purpose, he seems to act in dis
regard of the efficacy given by law to the seal. In fact 
such action is taken only by reason of that very legal 
principle which makes the instrument effective, and the 
proceeding would be superfluous and nugatory, but for the 
rale of law which requires that sealed instruments be 
enforced.

Accordingly, notwithstanding the great and increasing 
development of the equity jurisdiction, the common law
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is still in full vigor and quite as important as it ever has 
been. The law of contract requires legally valid engage
ments to be performed and that debts be paid; and even 
the chancellor’s indifference to the solemnity of sealing 
leaves it still true that a specialty is a safer and more 
effective security than a simple contract. The institutes 
of real property law are not the less valid and authorita
tive because, in certain cases not covered by the special 
works upon that subject, a court of equity will impose 
upon the owner of land divers duties and restrictions hav
ing regard to considerations of good morals or the public 
welfare which lie beyond the scope of common law doc
trines. An equity court will sometimes restrain the en
forcement of a judgment improperly obtained in an action 
for a tort; but such action does not lessen the value of 
our treatises on tort law or impugn our early learning 
that a trespass is apt to cause trouble and caution should 
be exercised in the publication of libels.

The Fulfilment of the Law. Manifestly, equity juris
prudence is not something invented to override or super
sede the common law, but rather a body of principles sup
plementary and collateral to the legal system. All the 
cases which we have examined, and the actions taken in 
them, presuppose the existence and authority of a general 
and primary common law, and imply also the continued 
operation and the unimpaired validity of that law. The 
function of equity, in these instances at least, has been 
to complement legal institutions by affording remedies 
for conditions to which legal principles did not reach. The 
relation between the two systems appears to be not one of 
antagonism but of adjuvancy.

Accordingly, Lord Bacon declared, in assuming the 
Chancellorship, “ Chancery is ordained to supply the law 
and not to subvert the law.’’ So it has been said by one 
of the greatest legal scholars, “Equity had come not to 
destroy the law but to fulfill it. Every jot and every 
tittle of the law was to be obeyed; but when all this had 
been done, something might yet be needful, something 
that Equity would require.”
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CRIMINAL AND NON-CRIMINAL 
ATTEMPTS
John W. Curran.

PART I

The Law Today and the Historical Development Before the 
Nineteenth Century

A FTER writing on criminal law almost fifty years, 
Bishop made the following statement about the “at

tempt,” “The subject of this chapter is alike intricate and 
important. The reports are full of cases upon it, yet it is 
but imperfectly understood by the courts.” 1 Today there 
is a want of uniformity in “attempt” cases. A subjective 
test will be used in one instance and an objective test in 
another. The point of departure is invariably upon the 
question of whether the impossible can be attempted. Often 
there is a confounding of the act intended with the attempt. 
Indictments upon similar facts in different jurisdictions will 
include an attempt in one state, an assault with intent in 
another, a solicitation in a third, and a conspiracy in a 
fourth. In the quest for a definite rule, this article will 
consider some questionable aspects of this branch of the 
law and its historical development. Isolation of the attempt 
with reference to its societal harm is suggested as a test in 
determining whether it is criminal or non-criminal. In 
other words, it involves splicing the intent, the overt-act, 
and the societal harm. The following hypothetical cases 
present some aspects of the attempt.

1. X shoots at Z’s corpse thinking it is his living enemy Y. Y 
is in fact dead.

2. X  shoots at Z’s corpse thinking it is his living enemy Y. Y 
is in fact alive and living in another city.

3. X shoots at the pillow in Y’s bedroom thinking that Y is 
asleep. Y is in the living room at the time.

4. X  brings goods from Canada into the United States intend
ing to smuggle. After being arrested by the Custom Officials, X 
proves the goods to be duty free.

i B ishop ’ s Cr im . L a w  (8th  E d .), Vol. 1, par. 725, p. 437.
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According to the settled law there is no attempt to com
mit murder in the first two cases. May states, “Thus there 
must be some real object at which the act is aimed. Strik
ing at a corpse or shooting at a bush thinking it a man, is for 
this reason not an attempt to kill.” 2 Bishop concludes, “As 
a man will not in fact attempt, so neither will the law treat 
him as attempting what he knows he cannot do. And since 
all are conclusively presumed to know the law, no one can 
legally intend what is legally impossible; . . . ” 3 Bishop’s 
statement is not sound because the person making the at
tempt does not know that he is doomed to fail. Since the 
law does not recognize an attempt in case 2, it is with some 
justification that defense attorneys contend that there is 
no attempt in case 3. But in case 3 the law recognizes 
the societal harm and X  would be guilty under the prevail
ing rule.4

By isolating the attempt in the three cases it is evident 
that the societal harm is of the same kind in each case but 
of a different degree. Since an attempt does not depend 
upon possibility of achievement, why insist upon determ
ining whether murder was possible before deciding about 
the attempt? That would seem to be confounding murder 
with the attempt to commit murder. The crimes are mu
tually exclusive. There seems to be no reason why an at
tempt should be defined one way in law and another in life. 
It is common knowledge that a person may attempt the im

2 M ay  Cr im . L a w  (3d Ed.), sec. 184, p. 168. Cf. W harton ’s Crim . 
L a w  (11th Ed.), p. 292 (no attempt to kill if a man aims at a 
shadow or a tree imagining it an enemy).

3 B ishop  op. c it ., par. 753, p. 453.
4 State v. Mitchell, 170 Mo. 633, 94 Am. St. Rep. 763, 71 S. W. 175 

(1901). (Guilty of an atempt to murder. Shots fired into bedroom 
downstairs when intended victim was upstairs).

N. B. Salmond ’s Ju ris . (7th Ed.), par. 137, p. 405, “ The possi
bility of a successful issue is not a necessary element in an attempt, 
and this conclusion seems sound in principle.” K enn y , Cr im . L a w , 
(13th Ed., 1929), p. 82, “ Shooting at a distant man with a pistol that 
will not carry far enough would be an indictable attempt but there 
is some authority for saying that shooting at a post which you mis
take for a man would not be.” In Stephen ’s D igest (Rh Ed., 1926), 
p. 52 (11), it is stated, “ A mistaking a log of wood for B, and in
tending to murder B, strikes the log of wood with an axe. A has 
not attempted to murder B.”
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possible. Men have spent their lives in the attempt to turn 
baser metals into gold and to discover the principle of per
petual motion. Though success was impossible, it would be 
absurd to deny the attempt. The same principle is applic
able to the conduct of X  in the previous examples. The 
fourth case raises the question of whether X  was guilty 
of an attempt to smuggle. Since the goods were duty free, 
X should be set free. The societal harm punishable within 
the contemplation of the criminal code was that arising from 
attempts to smuggle goods subject to a duty.

In a similar case involving Lady Eldon, mentioned by 
Wharton5 in which Lady Eldon failed to declare some 
French lace that was bought in France, Wharton indicated 
that Lady Eldon was guilty, although as a matter of fact, 
unknown to Lady Eldon at the time, the lace had been man
ufactured in England and was not subject to a duty. The 
objection to any interpretation that would hold a person 
guilty in such a case is that it penalizes what was intended 
in spite of actual results that evidences a moral wrong but 
no crime. In an unreported case in the federal court before 
Judge George W. McClintic of West Virginia, a woman was 
found guilty of selling morphine and sentenced to prison. 
An assistant chemist of the government analyzed the sub
stance and certified that it was morphine. The woman 
thought she was selling morphine but about three months 
after she was in prison a report came from the head chemist 
that the substance was not morphine but sugar of milk. It 
was an attempt to sell what was thought to be morphine. 
Upon receipt of the report of the chemist a pardon was rec
ommended as the woman had committed no crime.6 Some 
attempts are non-criminal, such as the attempt to kill by 
witchcraft.7 The pooled opinion of society today does not

5 W harton ’s Cr im . L a w , (11th Ed., 1912), par. 225, note 8. Cf. Sayre, 
(1928), 41 H abv. L. R. 852.

e Recalled from a conversation with Judge McClintic in August, 
1930.

i Beale, (1907) 16 H arv. L. R. 496, states, “ There is really an at
tempt but one of such slight importance that the criminal law need 
not notice it.” Cf. Ma y  Cr im . L a w , (3rd Ed.), sec. 184, p. 168. In 
1803, East, P. C., page 5, Pretending to Witchcraft: “ The better sense 
of modern times has properly transferred the punishment from the 
actual commission of this supposed offense to the impostors who now
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feel that the societal harm caused by incanting the death of 
another by scratching the flesh or using a forked stick 
should be punished criminally. The attempt to commit sui
cide is criminal in some jurisdictions and non-criminal in 
others. In Wilson’s case,8 the punishment was twelve 
months’ imprisonment with hard labor for attempting to 
commit suicide. In attempt cases it would be well to ob
serve the statement of an early case, “It is no argument to 
say, that because the defendant is not guilty of the highest 
offence, therefore he is guilty of none, for there are grada
tions in law which vary the offences of men, and proportion 
their punishments to their crimes.” 9

Bishop states, “A  boy too young for rape cannot in legal 
contemplation intend to commit it, or be guilty of the at
tempt.” 10 The most recent text on criminal law in the 
United States concludes, “So, by the weight of authority, 
where it is held that a boy under fourteen years of age can
not commit the crime of rape, he cannot be guilty of an 
attempt to rape.” 11 An English treatise by Russell states, 
“There are conflicting dicta as to whether a male under four
teen can be convicted of an attempt to commit rape.” 12 
Another English text observes, “An infant under the age of 
fourteen is deemed in law to be incapable of committing, 
or even, perhaps, of attempting this offence, on account of 
his presumed physical incapacity.” 13 May concludes, “So 
it is generally held that a boy under fourteen cannot be 
indicted for an assault with intent to commit rape, or for

make pretence to it.” 4 Bl. C o m . p. 60: “A sixth species of offences 
against God and religion, of which our ancient books are full, is a 
crime of which one knows not well what account to give. I mean 
the offense of witchcraft.” But see Coke’s Third Inst. 44 published 
in 1644.

8 17 Cr. App. R. 130 (1923). Contra, Pennell’s Case, 101 Me. 516, 
64 Ati. 885 (1906).

9 Rex v. Cowper, 5 Mod. 206, 87 Eng. Rep. 611, 612 (1697).
,n B is h o p ’ s C r im . L a w  (9th Ed.), Vol. 1, P ar. 755, p. 536. And see 

W h a r t o n ’ s Cr im . L a w  (11th Ed.), P ar. 87; M cC l a in , C r im . L a w , 
Vol. 1, par. 226, p. 192.

u C l a r k  & M a r s h a l l , C r im e s  (3rd Ed., 1927), Par. 129, p. 160.
12 R u s se l l , C r im e s  (8th Ed., 1923), Vol. 1, p. 894.
13 Ha r r is ’ s C r im . L a w  (14th Ed., 1926), p. 155.
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an attempt to commit rape.” 14 In an early Massachusetts 
case an infant under the age of fourteen was convicted of 
an assault with intent to commit rape.15 Though this case 
represents sound doctrine, it has not been accepted when 
the indictment would be for an attempt except in a few of 
the enlightened decisions. Observe the following state
ments from the same case: Lord Coleridge, C. J., remarked, 
“He was proved at the trial to be under the age of fourteen 
and therefore could not by law be convicted of rape; nor 
could he in my opinion, be convicted of attempting to do 
that which the law says he was physically incapable of do
ing.” But Hawkins, J., said, “But I do not assent to the 
notion that a boy cannot be convicted of an attempt to do 
that which the law says he cannot do.” 16 By isolating the 
attempt and weighing the societal harm caused by the ra
pacious boy it would be straining reason to doubt the sound
ness of the conclusion of Hawkins, J. It is due to a false 
premise that this phase of the law of attempt is out of har
mony with the realities of life. It is not a question of what 
was possible but rather of what was done. By failing to 
splice the intent, the overt-act, and the societal harm, the 
court’s judicial process is typical of the following phrase
ology, “The accused being under fourteen years of age, and 
conclusively presumed to be incapable of committing the 
crime of rape, it logically follows, as a plain legal deduction, 
that he was also incapable in law of an attempt to commit 
it. He could not be held to be guilty of an attempt to com
mit an offence which he was physically impotent to per
petrate.” 17

In People v. Rizzo, the Court of Appeals of New York re- * 70

14 M a y ’s C r im . L a w  (3rd Ed., 1905), sec. 184, p. 168. 
is Com. v. Green, 2 Pick. 380 (1824). 
is R. v. Williams (1893), 1 Q. B. 320.
ii Foster v. Common,wealth, 96 Va. 306, 31 S. E. 503, 42 LRA 589,

70 Am. St. Rep. 846 (1898). Variation of the common law rule will 
be found in Williams v. State, 14 Ohio 222 (1846); State v. Jones, 
39 La. Ann, 935, 3 So. 57 (1887); People v. Randolph, 2 Park. Crim. 
R. 174 (1855). In the Ohio case it was stated that the common law 
presumption of the incapacity of an infant may be rebutted by proof 
that the infant has arrived at the age of puberty. In the Louisiana 
case there was no presumption of incapacity. In the New York case 
the presumption was rebuttable.
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versed a conviction for an attempt to commit robbery.18 
Though it is a hard case, it would seem to have been within 
the contemplation of the criminal code to punish the mani
fested conduct as an attempt. The facts as stated by the 
court were, “These defendants, two of whom had firearms, 
started out in an automobile looking for Rao or the man 
who had the payroll on that day. Rizzo claimed to be able 
to identify the man and was to point him out to the others 
who were to do the actual holding up. The four rode about 
in their car looking for Rao. They went to the bank from 
which he was supposed to get the money and to various 
buildings being constructed by the United Lathing Com
pany. At last they came to One Hundred and Eightieth 
Street and Morris Park Avenue. By this time they were 
watched and followed by two police officers. As Rizzo 
jumped out of the car and ran into the building, all four 
were arrested. The defendant was taken out of the build
ing in which he was hiding. Neither Rao nor a man named 
Previti, who was also supposed to carry a payroll, were at 
the place at the time of the arrest. The defendants had not 
found or seen the man they intended to rob; no person with 
a payroll was at any of the places where they had stopped 
and no one had been pointed out or identified by Rizzo. The 
four men intended to rob the payroll man, whoever he was; 
they were looking for him, but they had not seen or dis

18 246 N. Y. 334, 158 N. E. 888, 55 A. L. R. 711 (1927). ( “What is 
the distinction between preparing to commit a crime and attempting 
to commit it? How far may a man go along the path of his criminal 
intent, and yet turn back in safety if his heart or the occasion fails 
him? This is a question to which English law gives no definite or 
sufficient answer.” S a l m o n d ’s J u r is . (7th Ed.), p. 403. If a fisher
man baits his hook that is a preparation; if after baiting his hook 
he proceeds to fish that is an attempt. In the Rizzo case the defend
ant had baited the hooks and proceeded to fish. In Cornwell v. Fra
ternal Accident Ass’n, 6. N. D. 201, 69 N. W. 191 (1896), recovery on 
an insurance policy turned on the distinction between a preparation 
and an attempt. It was held that the company was liable, as a person 
is not engaged in a criminal act, who is hunting for prairie chickens 
out of season and with intent to shoot them, armed for that purpose. 
Such conduct is a preparation but not an attempt to kill the chickens. 
(It is seldom that a corporation is charged with an attempt. In Vul
can Last Co. v. State, 194 Wis. 636, 217 N. W. 412 (1928), a corpora
tion was held criminally responsible for an attempt to influence votes 
of employees by threatening discharge.)
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covered him up to the time they were arrested.” The court 
concluded, “So here these defendants were not guilty of an 
attempt to commit robbery in the first degree when they had 
not found or reached the presence of the person they in
tended to rob.” The New York Penal Law, section 2, upon 
which the court’s opinion was hinged, defines an attempt as 
follows, “An act done with intent to commit a crime, and 
tending but failing to effect its commission, is ‘an attempt 
to commit that crime.’ ” Since there was the intention and 
preparation for the crime that was followed by acts tending 
towards robbery, the case would seem to be one that was 
within the contemplation of the legislature when it enacted 
such a law. “If they were not attempting to commit the 
crime charged, it is difficult to see what more they could 
have done, short of actually committing the robbery.” 19

Chief Justice Glanville completed his treatise at the close 
of the 12th century. The “attempt” is not discussed 
as a specific crime in Glanville. About the same time there 
appeared in Scotland the Regiam Majestatem which was in 
substance another Glanville. Beames observed that the 
Regiam Majestatem provided that the mere intent or pur
pose to commit a crime would be punished.20 The influence 
of the Civil Law in Scotland is evidenced as according to the 
civil law doctrine, one who attempted to kill another was 
not the less guilty, though he failed to complete the intended 
crime. The obsolete doctrine of the common law that the 
“will be taken for the deed” (voluntas reputabitur pro 
facto) included aspects of overt-acts that today would be 
typical attempts. Stephen, in his History of Criminal Law 
in referring to the origin of the attempt, states, “The first 
general rule upon the subject with which I am acquainted 
was that in cases of attempts to murder the will was to be 
taken for the deed when it was accompanied by overt acts 
clearly indicating the intention of the party.” 21 Although

19 People v. Gormley, 222 App. Div. 256, 225 N. Y. Supp. 653 (1927). 
The facts were somewhat similar to those in the Rizzo case. Though 
the quotation refers to the defendants in the Gormley case, which 
involved an attempt to commit robbery, it is applicable to the Rizzo 
case.

20 G l a n v il l e  (Beames’ Ed., 1812), p. 2.
212 St e p h e n ’s H is t . Cr im . L a w , Ch. XXII, p. 222 (London, 1883).
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neither Bracton nor Britton, who wrote in the 13th cen
tury, treat the “attempt” as a distinct crime, Bracton stated 
a principle which included overt acts that are designated 
attempts at the present time. Furthermore, Staunforde and 
Coke quote the statement of Bracton as representing the 
law of ancient times, “ Spectatur voluntas & non exitus, 
& nihil interest utrum quis occidat, aut causam mortis 
praebeat.” 22

In the first treatise on criminal law written by Staunforde 
in 1567 will be found cases that would be typical attempt 
cases today but due to the principle of “voluntas reputabitur 
pro facto” those cases are cited to support that doctrine,23 24 
which in effect punished the failure as a felony. Under 
Robbery there is a citation by Staunforde which has been 
interpreted to show the change from the old law to the new, 
that is, when the failure ceased to be punished as a felony. 
As a result of refusing to apply the dobtrine of “The will be 
taken for the deed” the overt act was no longer submerged 
and came to the surface as a distinct crime, the attempt to 
rob. Staunforde cited a case in 1412 (13 H. 4) in which 
it was held to be a felony though the robbery failed, and 
then stated, “Mes vide Jenney al contrary, T. 9. E. 4. fol. 28. 
car il dit, si un gist in le chemin, in agaite de robber le 
le people, et trahe son espee vers un qui chiuaucha in mesme 
le chemin, et commaund’ luy a deliuer sa burse, p que cestuy 
que e chiuauchant leua hue et crie sur que laut e praise, 
uncore ne felony, etc., et accordant a ceo, e le ley prise a ce 
iour.2i It is interesting to note that Staunforde cites the 
above case to the contrary of the old law as 9 E. 4 (1470) 
and that Hawkins writing in 1716 states that in 9 E. 4 
(1470) a different doctrine began to be held.25 Lambard,

22 Staunforde, P. C. (1567), Lib. 1, cap. 9, p. 17, and the same ref
erence can be used to the 1607 edition. Coke’s reference is 3 
I n st . 5.

23 Staunforde, P. C., 1567, Lib. 1, cap. 9, p. 17; Lib. 1, cap. 20, p. 27. 
In Lib. 1, cap. 6, p. 14, it is stated that a person who killed another 
who attempted to rob or murder or commit burglary should be fully 
acquitted and discharged without forfeiture of land or goods.

24 Ibid. Lib. 1, cap. 20, p. 27.
25 H a w k , P. C. (8th Ed.), Ch. 15, p. 113, cf. 4 R eeves H ist . 53 (Fin- 

lason ed., American, 1880). Cf. 2 P ollock & Maitland H ist ., p. 
474 note.
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writing before Hawkins, states that it is not felony to at
tempt to rob (but adds, “when the will and the act were of 
like account in felonie, it was otherwise holden” ) .26 27 28

The next important work was Coke’s Third Institute of 
1644, which included the high spots from Glanville, Bracton, 
Britton, Fleta, The Mirror, and Staunforde. At the outset 
Coke mentions the ancient doctrine of “voluntas reputcc- 
bitur pro facto,” and cites two ancient cases of attempts to 
commit petit treason. One of the cases decided in 1322 in
volved an attempt by the wife and her avowterer to kill her 
husband. Although the husband recovered, the avowterer 
was hanged and the wife burnt.27 Coke states the second 
case as follows,28 “A youth was arraigned for that he would 
have stolen the goods of his master, and came to his master’s 
bed, where he lay asleep, and with a knife attempted with 
all his force to have cut his throat; and thinking that he 
had indeed cut it, he fled, whereupon the master cried out, 
and his neighbors apprehended the youth; and all this mat
ter being found by special verdict, in the end he was ad
judged to be hanged.” Coke then concluded that the case 
was in accord with the ancient doctrine of voluntas reputa
bitur pro facto and then explained that there must be an 
overt deed as in the above cases. In other words, that under 
that doctrine criminal responsibility did not rest upon in
tention alone.29 * * But note the reference to the case involving 
the servant that Boland makes in his lectures on the year 
books. Boland points out that Chief Justice Bereford 
merely told it as a story to show that he thought the case 
represented unsound law. In mentioning Chief Justice Ber
eford, the following statement of the case was made, “a lad 
was hanged in circumstances which he, the Chief Justice, 
certainly considered afforded no legal warrant for his exe

26 L ambaed ’s E irenarch (London, 1611), Book 2, cap. 7, p. 269, c/. 
East P. C., p. 415.

27 3 I nst. 5.

28 Ibid.

28 Ibid. (A u s t in  J u r is ., Vol. 2, 121, London, 1863. “ The reason
for requiring an attempt is probably the danger of admitting a mere
confession.”  A footnote follows, “Example of man punished for 
confessed intention [without overt act] to kill Henry III of France.” )
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cution.” 30 Then quoting Bereford, “He was charged before 
me, but I refused to let the matter go before the jury be
cause the master was alive, and the servant was remanded 
to prison. And afterwards, by St. Mary! he was arraigned 
before my companions and was hanged on the ground that 
in the circumstances the will must be taken from the deed.”31 
It is stated, “for the assault only to rob without taking some 
money or goods is no felony, and such opinions as seem to 
the contrary, were maintained by that which then was 
anciently holden, Quod voluntas reputabatur pro facto.” 32 
As to the attempt to commit bribery, Coke states, “But ad
mit the party offered a bribe to the Judge, meaning to cor
rupt him in the case pending before him, and the Judge 
taketh it not, yet this is an offence punishable by the law 
in the party that doth offer it.” 33

The common law development of the attempt becomes 
more pronounced in Hale’s Pleas of the Crown in 1678, as it 
mentions various aspects of the attempt under petit treason, 
homicide, robbery, burglary, larceny, arson, and rape. 
Under petit treason is the attempt of the wife to kill her 
husband; 34 in homicide it is stated, “The party must be 
killed, anciently indeed a barbarous assault with an intent 
to murder, so that the party was left for dead, but yet re
covered again was adjudged murder and petit treason . . . 
but that holds not now . . .” 35 for larceny, “A  hath his keys 
tied to the strings of his purse; B, a cut-purse, takes his 
purse with money in it out of his pocket, but the keys, which 
were hanged to his purse-strings, hanged in his pocket, A 
takes B with his purse in hand, but the string hanged to his 
pocket by the keys, it was ruled this was no f e l o n y 36 and 
as to robbery, “There must be in case of robbery (as also in

so B oland, T he  Y ear B ook (1921), Cambridge University Press),
p. 61.

si Ibid. p. 62.
323 I n st . 69, citing 9 B. 4, f. 28 (1470). See previous footnotes 24 

and 25.
33 3 I n st . 147. A  footnote adds, “ Since these Institutes so it was 

resolved in the Star Chamber, Trin. 6, Car. Reg. in an information 
against Bonham Norton and others.”

si I H ate P. C., Ch. XXIX, p. 378.
35 m a . XXXIII, p. 426.
36 Ibid. XLIII, p. 508.
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all cases of larceny) something feloniously taken, for al
though anciently an assault to the intent to rob, or an at
tempt to rob was reputed felony . . .  yet the law is held other
wise at this day and for a long time since the time of 
Edward III and therefore if A  lie in wait to rob B and as
sault him to that purpose, and require him to deliver his 
purse, yet if de facto he hath taken nothing from him, this 
is not felony, but only a misdemeanor, for which he is pun
ishable by fine and im prisonm ent37 “Anciently the law 
was so strict against burglary, that the very coming to a 
house with intent to commit a burglary was held punishable 
with d e a t h 38 . . . “ if A  sets fire to the house of B mali
ciously to burn it, but either by some accident or timely pre
vention the fire takes not, this is no felony, though it were 
a malicious attempt. . . .  A tenant for years of a house sets 
fire to his own house, thereby intending maliciously to fire 
the house of B if he burn his own house, and also thereby 
burn the house of B. this is felony; but if he burn not the 
house of B. according to his design, but only burn his own 
ho'use, this is not felony, but a great misdemeanor, for 
which he was set in the pillory, fined, and perpetually 
bound to good behaviour . . .” 39 and under rape it is 
stated that an attempt to commit rape is severely pun
ished by fine and imprisonment.40 From these instances it 
is clear that the attempt is recognized as a specific crime 
and classified as a misdemeanor. Changes from now on 
will usually be the result of a statute, as illustrated by 
the Coventry Act which made an attempt a felony. In 
1716 Hawkins stated, “the old maxim of the criminal law, 
that voluntas reputabitur pro facto continued to prevail 
in the reign of Henry the Fourth; and it was then agreed, 
that if a man was indicted that il giscit depraedando, it was 
felony; but in the ninth year of Edward the Fourth, a dif
ferent doctrine began to be held; and men were no longer 
punished for crimes which they had only meditated, but had 
not actually committed; and since that time the bare inten
tion to commit a felony has been considered a misdemeanor

3? Ibid. XLVI, p. 532.
38 Ibid. XL VII, p. 551
39 Ibid. XLIX, p. 568.
40 Ibid. LVIII, p. 628.
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only, and punishable by fine and imprisonment, &c.” 41 Sir 
Michael Foster in his discourses published in 1762 states, 
“The ancient writers, in treating of felonious homicide, con
sidered the felonious intention manifested by plain facts, 
not by bare words of any kind, in the same light in point of 
guilt, as homicide itself. The rule was voluntas reputabatur 
pro facto.” 42

With the exception of statutory enactments Blackstone in 
1769 does not show any departure from the settled doc
trine.43 East in 1803 states, “In the earliest ages of our 
law it seems to have been considered that the bare attempt 
to commit murder was felony; but that idea was soon ex
ploded ; though still the attempt is punishable as a high mis
demeanor at common law.” 44 In explaining the Black Act 
the following observation was made, “Though it be not 
necessary that any evil consequences should ensue, yet the 
shooting at must be with a gun or other instrument so 
loaded as to create danger to the party aimed at, the prob
able consequence of which would be to kill or maim him, and 
it must be levelled at him.” 45 Here is found an application 
of the principle that criminality of the attempt must be 
determined from the viewpoint of possibility of achieve
ment. East cites the case interpreting the statute, “And 
therefore where Cooke a landlord had distrained for rent, 
and put a man in his possession; and coming in the night to 
see the man, the prisoner his tenant attacked him and 
wounded him with a sword in revenge for the distress; and 
Cooke making his escape in the dark by a different way from 
what he had entered the premises, the prisoner finding he 
was gone, and not knowing where, fired a gun towards the 
place where Cooke had entered, which was in a different 
direction from the way he was then going; the court directed 
an acquittal.” 46 Since the attempt under the statute was

ti H a w k , P. C. (8th Ed.), Ch. 15, p. 113. See p. I l l ,  Ch. 15, and 
p. 72, Ch. 7.

42 F oster’s Crown L aw  (2nd Ed., corrected, 1791), p. 193. See 
p. 203.

4-i 4 Bl. Co m m . 15, 196, 207, 221, 222, 235, 241, m ention phases of 
attem pts.

44 E ast P. C. 411. And see 5, 58, 91, 440, 556 in East P. C.
45 Ibid. 412.
46 Ibid. 412, 413.
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punished as a felony it was strictly construed and held not 
to be within the act unless it was dangerously near success. 
Like the maxim in equity, “In for one purpose in for all,” 
the strict interpretation of the statute was sought to be 
applied to cases that it never intended to effect.47 * The fol
lowing cases illustrate some aspects of the attempt that 
arose during the periods covered by the authors from Staun
forde to East. Part two will continue from Russell in 1819 
to the present time.
1322 Held a felony where the defendant had attempted to kill. 
(15. E. 2) The victim of the attack recovered. Staunforde cites the 

case in accord with the old law, voluntas reputabitur pro 
facto.48

1412 Held a felony even though an intended robbery fails. “ Que 
(13. H. 4) si home soit endite que il gisoit depredando que cest felony.

Car si home vient de moy robber, & ieo suis pluis fort que 
luy, per que ieo luy preigna, ce feV d.” 49 * *

1470 Held it is not a felony to attempt to commit robbery. An 
(9. E. 4) important citation relating specifically to the attempt and 

indicating a change in the law. It was no longer a 
felony."

1541 Trial of Sir Edmond Knevet for striking a person Who was 
in the King’s palace. Sentenced to have his right hand 
cut off.si

1551 Duke of Somerset’s Trial for High Treason and Felony.
“ Somerset therefore went to his (Dudley’s) house under 
pretense of a visit, covered with a coat of mail under his 
clothes and carrying with him a party of armed men, 
whom he left in the next chamber; but when he was 
introduced in the civilest manner to Dudley, who was 
(lying upon his naked bed), the good natured man re
pented him, would not execute his design, and departed

47 1 H a w k . P. C., Ch. 15, sec. 7, p. 112, 8th Ed., 1824. “ It Is also 
clearly agreed, that to make an offender guilty of maliciously shoot
ing within the penalties of this act (9 Geo. 1. c. 22), it must appear 
in evidence to be a shooting under such circumstances, that if death
had ensued, the homicide would, in construction of law, have 
amounted to the crime of murder; for otherwise the absurdity 
might follow, that the offender might be convicted of a capital crime, 
although the party is living, and of a single felony, viz.: man
slaughter, though the party were killed.”

49 Staunforde P. C., Lib. 1, cap. 9, p. 17 (1567 and 1607 editions). 
49 Ibid. cap. 20, p. 27.
so Ibid. p. 27.
5> 1 Howell’s St. Tr. 443.



without striking a stroke.” For thus contriving the death 
of a privy-counsellor, though he did not accomplish it, he 
was beheaded.52

1554 Trial of Sir Nicholas Throckmorton for High Treason.
The case throws considerable light on the old maxim, 
“voluntas reputabitur pro facto." One of the few cases in 
which an acquittal resulted; for which finding the jury 
was punished.53

1563 Attempt by Frizier against Baptista tried in Star Chamber.
Introducing the jurisdiction of the Star Chamber over 
attempts.54

1582 Attempt of Dr. Wlilliam Parry to murder Mr. Hugh Hare.
The case gives some idea of the punishment for such 
conduct.55 *

1598 Wilkinson’s case. ‘ ‘One had his keys tied to the strings 
of his purse in his pocket, which Elizabeth Wilkinson 
attempted to take from him.” Hale states that this 
attempt was ruled to be no felony.55

1602 Attempt of the two brothers tried by the Star Chamber, 
sentenced to be whipped and gazed in Fleet Street.57 *

1609 The case of the Postnati. Lord Chancellor Ellesmere 
states, “ In criminal cases the law was voluntas reputabitur 
pro facto; but it is not so now, saving in treason only.” 53

1619 Case of Williams for High Treason . . . “ for if an attempt 
is made to imprison the king, albeit his death is not 
intended, still this is high treason, for it is a means by 
which his death may ensue.” 59
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52 Ibid. 515.
53 Ibid. 870.
54 2 H argrave’s Coll. Jur. (1792), p. 108, “ Of causes here examin

able not otherwise punishable. . . . Attempts to coin money, to com
mit burglary or poison or murder. . . .” At p. 87, “ Howsoever it 
is most sure that a challenge to single combat hath even been pun
ishable. So it was held betwixt Wharton and Eleton about 43 Eliz., 
before any proclamation; and the reason then given was because it 
was a preparation to murder; for if a man endeavour to murder or 
poison a man, that endeavour is punishable in this court, although 
it never came in act.”

55 Footnote 1 Howell’s St. Tr. 1099.
5« 1 H ale, P. C. 508; 2 E a st , P. C. 556.
57 2 H argrave ’ s C oll . J u r . (1792), p. 108. (On page 88 of the 

same volume Hudson in his essay on the Star Chamber states, “Court 
sentenced one Watkin for attempt to stab his counsel Mr. Serj. Wil
liams in M44 Eliz. (1602) to lose his ear and prison for life.” )

532 Howell’s St. Tr. 674 (1609).
59 Ibid. 1087 (1619).



CRIMINAL AND NON-CRIMINAL ATTEMPTS 199

1635 Holmes’s Case. An indictment for arson not sustained 
against a termor who burned the house he possessed under 
a six year term. It was a great misdemeanor.60

1664 Bacon’s Case. Bacon offered Parry 100 pounds to murder 
a judge. Bacon said he would do it if Parry failed, and ap
parently he meant it, for he was armed with a sword. 
Bacon was sentenced to three months’ imprisonment, al
though the plans had never been carried out. Viewed in 
the light of today’s law, wearing a sword would be con
sidered merely a preparation. Of course the solicitation 
was criminal.6!

1678 The trial of James Mitchell for an attempt to murder the 
archbishop of St. Andrew’s at Edinburgh, for which he was 
hanged. In this case the counsel for the prisoner contended 
unsuccessfully that the attempt to commit murder should 
not receive the same penalty as murder. Incidentally, it is 
stated that an attempt to rob or ravish was a capital crime 
in Scotland, and that an attempt to assassinate was pun
ishable with death by the civil la.w.62 *

16S0 The trial of John Giles. In fact an attempt to murder 
John Arnold, Esquire, a justice of peace, by cutting his 
throat, face, and body. The recorder remarked in sentenc
ing the prisoner to the pillory and a fine of 500 pounds, 
that the laws of England had not proportioned the punish
ment to the crime in cases of this nature.62

1701 R. v. Pigot. An attempt to forcibly carry away a woman 
was a misdemeanor.64

1722 The trial of John Woodburn and Arndel Coke under the 
Coventry Act for felony in wilfully slitting the nose of Ed
ward Crispe. Coke contending that his offense was not 
within a statute covering maiming and disfiguring, as he at
tempted to murder; but he was found guilty and ex
ecuted.65

1724 The trial of Edward Arnold for felony in maliciously and 
wilfully shooting at, and wounding, the Right Hon. Lord 
Onsloy. This case under the Black Act points out that an 
attempt against a person from which death might ensue

60 Cases Cro. Car. 376, W. Jones 351, 82 Eng. Rep. 184, 79 Eng. 
Rep. 928 (1635).

64 Keble 809; 1 Lev. 146; 83 Eng. Rep. 341, 1256 (1676).
62 6 Howell’s St. Tr. 1207 (1678).
«3 7 Howell’s St. Tr. 1129 (1680).
64 Pasch. 13 W. 3, Cases W. 3, 516; Holt K. B. 758 (1702).
65 16 Howell’s St. Tr. 53, 89. "But this is an attempt so barbarous 

that it was scarce imagined any man could be so base and wicked as 
to attempt anything like it, until it happened in the case of Sir John 
Coventry. . . .”



was a felony punishable by death, even though the party 
did not die within a year and a day. Serj. Cheshire 
states, “We have instances of this so early as Edward sec
ond, and Edward the third; but I own of later years this 
hath been discontinued, and held an offence punishable 
at discretion, yet not punished with death, till this act I 
have mentioned, which is but the old law of England re
vived.” Mr. Hungerford queries, “ Supposing the militia in 
their exercise, two people go out to fight with sword and 
pistol, they both shoot at one another; neither is hurt; yet 
by this act of parliment both of them are felons.” J. 
Tracy answered, “ I don’t think that.” 66

1746 Rex v. Ingleton. “ The defendant was indicted for an at
tempt to commit felony by attempting to set on fire the 
house of one Eston in York, and the indictment also 
charged that the defendant solicited Mason, one of the 
prosecutors, to help to set fire to the house . . . there was 
no damage done to the house, it was only intended to be 
done.” The defendant was convicted and fined for this 
misdemeanor.97

1769 Rex v. Vaughn. An attempt to bribe a minister to recom
mend an office. (In R. v. Plympton, Ld. Raym. 1377, it was 
held that an information lies for the attempt to buy a vote 
from anyone who has a vote in the election of the members
of a corporation.)68

1771 Rex v. Varley. “ Forging the impression of the current 
coin on a piece of metal so irregular that it will not pass, 
is not high treason; for the crime is incomplete.” 66 * * 69 * *

1778 Respublica v. Mallin. Soldier attempted to desert from the 
American forces but by mistake fled to American troops 
instead of British. Held not guilty.79

1782 Rex v. Pedley. “ A tenant from year to year is not guilty
of arson by burning the house of which he is in posses
sion; but if by firing his own house he thereby burn the 
house of another, he is guilty of the crime.” 77

1784 Rex v. Scofield. An attempt by a man to burn his own 
house. (At that time the burning of one’s own house being 
only a misdemeanor, it was contended that an attempt to 
commit a misdemeanor was not an indictable offense.) He
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66 16 Howell’s St. Tr. 695, 699, 743 (1724).
«71 Wils. K. B. 139, 95 Eng. Rep. 537 (1746).
6*4 Burr. 2494 (1769). (Also see footnote 33.)
69 1 Leach 76; 168 Eng. Rep. 140 (1771).
791 Dali. 33 (1778).
77 1 Leach 242; 168 Eng. Rep. 244 (1782).
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was held guilty, fined 300 pounds, and sentenced to New
gate for one year.72

1798 United States v. Worrall. An attempt to bribe a commis
sioner of revenue. It raises the interesting question of 
federal jurisdiction over common law cirmes.73

1801 Rex v. Higgins. Held that it was a misdemeanor to solicit 
a servant to steal his master’s goods. The case is often 
used to substantiate the minority view that a solicitation 
is an attempt.74

72 Cald. Mag. Cases 397. Note the statement, “ The intent may make 
an act, innocent in itself, criminal; nor is the completion of an act, 
criminal in itself, necessary to constitute criminality.”

In A u s t in ’ s J u r is ., Vol. 2, p. 120 (London, 1863), it is stated, 
“Where a criminal intention is evidenced by an attempt, the party 
is punished in respect of the criminal intention.

In H o lm es ’ s Co m m o n  L a w , p. 75, is stated, “The test of criminality 
in such cases is the degree of danger shown by experience to attend 
the act under those circumstances.”

Cl a r k ’s A n a l y s is  of C r im in a l  L ia b il it y , p. 15, states, “ As a mat
ter of fact, in all punishable attempts the overt act is now so 
invariably essential, that it seems practically unobjectionable to re
gard the punishable matter rather as that overt act, when connected 
with the agent’s state of mind, than as the state of mind when 
proved by the overt act.”

P lowden ’s Co m m . 259B, after mentioning the imagination, resolu
tion, and perfection of an act, states, “ And of all the parts of the 
act the doing act is the greatest in the judgment of our law, and it 
is in effect the whole and only part our law looks upon as material.”

Salm on d ’ s J u r is . (7th Ed.), p. 403, mentions that “ The German 
Criminal Code, on the other hand, defines an attempt as an act done 
with intent to commit a crime, and amounting to the commencement 
of the execution of it. That is to say, an act is not an attempt un
less it form a constituent part of the complete crime. Otherwise it 
is merely preparatory. . . .”

A u s t in ’s J u r is ., vol. 3, p. 332 (London, 1863), states, “ It would 
seem that the overt act which is requisite in the case of attempt is 
necessarily an act consequent on a criminal design, or serving as a 
mean or step to the accomplishment of a criminal design.”

Cf. Sayre (1928), 41 Harvard Law Review 835.
73 2 Dali. 384; 1 L. ed. 426 (1798).
74 2 East, 5; 102 Eng. Reprint 269 (R. v. Collingwood, 3 Salk. 42, 

held that an indictment would not be upheld against a person for 
soliciting an apprentice to take away his master’s goods, which de
fendant received, unless it was stated that the defendant did actually 
take away the goods).
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Co n cl u sio n  P art I

At the outset some instances of attempts were analyzed 
for the purpose of illustrating some of the principles that 
prevail at the present time. It was seen that in some cases 
the courts determine whether the intended crime was pos
sible before ruling on the attempt. The objection to this 
practice is that it overlooks the fact that an attempt often 
causes great danger to society even though the intended 
crime was not possible. The element of societal harm and 
not success or physical harm should be the turning point 
in attempt cases.

In tracing the historical development of the attempt it was 
found that in ancient times the rule was “ voluntas reputa
bitur pro facto.” 75 By virtue of the application of that doc
trine it was seen that failure to achieve an intended result 
was punished as a felony. Staunforde in 1567 cited an at
tempt to kill an attempt to commit robbery being punished 
as a felony under the principle of “voluntas reputabitur pro 
facto,” in the fourteenth and fifteenth centuries. But in 
concluding the chapter on Robbery, a contrary decision in 
9. E. 4. (1470) was cited by Staunforde, holding that it was 
not a felony; and that such a rule prevailed in 1567.76 And 
the decisions from the cases point out that the attempt was 
recognized as a misdemeanor at common law after the an
cient doctrine became obsolete. Analysis of these cases 
would indicate that the question of the attempt being crim
inal or non-criminal depended on the degree of societal harm 
involved. Logically, this is the only sound basis for determ
ining the classification of an attempt.

75 See footnotes 21, 23, 24, 25, 26, 27.
76 See footnote 41 as to the significance of the decision in 9 E. 4 

(1470). “ This was the ruling opinion upon which the law began 
to be settled, and men were no longer punished for crimes which 
they only meditated, but had not actually committed.” 4 R eeves 
H is t . 54 (Finalson ed., 1880). “An important change was taking 
place in the principles of Criminal Law, at the period when For- 
tescue wrote his treatise, by the gradual rejection of the old maxim 
of voluntas reputabitur pro facto; and the practice was nearly 
obsolete of punishing men for crimes which they had only medi
tated, but had not actually committed.” F ortescue , D e L au d ib u s  
L eg u m  A n g lia e  (Amos’s ed., Cambridge, 1825), p. 173. See footnotes 
49 and 50.
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Beginning with the present issue, the JOURNAL will de
vote special attention to Federal legislation and the deci
sions of the United States Courts. The Graduate Course 
of the Law School was reorganized in September, 1930, 
and is devoted particularly to a study of the legal aspects 
of the work of the Federal Government centering in Wash
ington. Notes and comments on Federal legislation and 
court decisions will be made by members of the JOUR
NAL staff enrolled in the Graduate Course. This study of 
the legal work of the Federal Government will not be 
carried on wholly by the staff, but articles by officials in 
the various branches of the Governmental service, and by 
other authorities, will be published. One such article ap
pears in this issue: 0 . R. McGuire, Tort Claims Against the 
United States, supra, p. 133. The Jo u r n a l  will also con
tinue its policy of commenting upon the decisions of the 
State Courts.

December 20, 1930.
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THE SUPREME COURT

Concluding the first third of its 1930 term the Supreme 
Court of the United States began a new calendar year on 
January 5, with 42 cases under advisement, and 172 in 
which an opportunity for counsel to appear before the court 
in argument has been assured.

Perhaps the most vital of all questions presented in the 
cases on the court’s docket is that involved in the much 
advertised government appeal1 from the decision of Fed
eral Judge William Clark holding the Eighteenth Amend
ment invalid in its adoption by ratification of state legis
latures. Though dealing primarily with the validity of the 
prohibition amendment and claiming the anxious interest 
of both public and press on that account, the issue goes 
quite beyond the popular prejudice against an unpopular 
law. “The question presented . . .  is of fundamental con
stitutional importance. It's effect upon the Eighteenth 
Amendment is incidental. It goes to the very root of our

1 United States r. Sprague, No. 606.
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system of government and the principles upon which it is 
based. It is the basic question of liberty and its safe
guards.” 2 3

The basis of the defendant’s argument is: Since the 
adoption of the Tenth Amendment with its reservation to 
the people of all their powers not previously delegated “to 
the United States,” no amendment giving the national gov
ernment added powers over the people or their rights, can 
be adopted save by the people, in conventions assembled in 
their several states.

Though Judge Clark could not agree with the contended 
limitation of the Tenth Amendment upon Article V of the 
Constitution, he arrived at the same conclusion of the neces
sity of convention ratification of additional grants of power 
by casting aside what he termed “the stereotyped method 
of constitutional construction,” 3 interpretation “ in light of 
tacit assumptions upon which it is reasonable to suppose 
that the language was used,”4 impatient at its unreality, 
and introducing a solution from the precepts of modern 
political science.

The court has also under its consideration a second ques
tion of grave public importance in two cases 5 requiring 
determination of the constitutionality of the Radio Act of 
1920 and its subsequent amendments. Like the former 
case, the issues go beyond the validity of a statute brought 
into being through universal chaos in radio broadcasting 
and raises a controversy of whether one can hold a prop
erty right in a phenomon not reducable to possession. 
Counsel in one case claim a property right in the phenomon 
itself, the “ether” or whatever the medium radio transmis
sion might be, while in the other case, not going so far, 
property is claimed in the right to continue, without depri
vation, the operation of apparatus which, when used in a 
particular way in unison with a properly attuned receiver, 
produces a specific result.

Another constitutional question under advisement is the 
right of the Federal government to tax the sale of a motor

2 Defendant’s brief, Sprague v. United States, Dist. Ct. N. J.
* Sprague v. United States, V U. S. Daily 3180.
< Ohio v. Agler, 280 U. S. 379.
5 White v. Johnson, No. 29; American Bond & Mortgage Co. v. 

United States, No. 210.
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cycle to a municipality purchased and destined for police 
uses.6

The court will hear prohibition cases involving- a con
viction under the Volstead Act as a bar to suit to forfeit 
a distillery,7 definition of “slight” and “casual” violations 
under the Jones Law,8 and the limitations of the Willis- 
Campbell Act barring- prosecutions under Internal Revenue 
law and under the National Prohibition Act in case of 
former conviction under one or the other.9

Other criminal cases regard forgery of an endorsement 
on a government constitutes as an offense under the Crim
inal Code,10 and the validity of the so-called Minnesota “gag 
law” declaring malicious, obscene or defamatory publica
tion a nuisance and giving the judge of a court power to 
enjoin it upon such evidence taken in such form as he 
may require.11 12

The so-called “cracking” case 17 under the Sherman Anti
trust law holds consideable importance in the light of its 
effect upon patent validity and patent pools. The numerous 
defendant oil companies appealed from the decision and de
cree of a three-judge District Court in northern Illinois 
holding that, though patents are lawful monopolies, they 
cannot be pooled contrary to the inhibitions of the anti
trust laws. A similar patent pool is now under govern
mental attack in the District Court of Delaware in the suit 
started by the Department of Justice against the “radio 
trust.”

Public utility questions to be determined include the “ele
vation of obviating a change of motor busses to the dignity 
of a matter of public convenience and necessity,” 13 the 
validity of a pipe line company’s contract “ in partial re
straint of trade” 14 and various matters of Interstate Com
merce Commission juridiction.

6 Indian Motorcycle Co. v. United States, No. 5.
7 Various Items of Personal Property, etc. v. United States, No. 114.
* Husty v. United States, No. 477.
» United States v. LaFranca, No. 74.

Prussian v. United States, No. 448.
11 Near v. Minnesota, No. 91.
12 Standard Oil Co. (Ind.) et al v. United States, No. 378.
is North Bend Stage Line v. Denney, No. 134.
ii Twin City Pipe Line Co. v. Harding Glass Co., No. 330.
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A copyright case 15 of novel circumstances has been certi
fied to the court from the Seventh Circuit. It involves the 
question of whether a hotel company’s acts amount to in
fringement where, in offering room radio service to its 
guests through the usual master receiving set, it makes 
available a copyrighted musical composition broadcast 
without permission of the copyright owners.

The Nebraska guarantee bank law, once held valid by the 
court, is back again to have its constitutionality determined, 
this time the charge being made that the application of the 
law in its demands upon the individual banks has become 
confiscatory in nature.16

The state of Missouri asks for a ruling upholding its em
ployment agency statute which requires the return of ap
plicant’s fees within a specific time if employment is not 
obtained through the agency’s services.17

The validity of a Massachusetts substituted service 
statute in application to Federal courts is also at issue.18 
The Statute provides for service on the non-resident de
fendant to an action of set-off by service on his attorney of 
record in the suit to which set-off is claimed.

Two naturalization cases harken back to the decision of 
the Schwimmer case.19 In the new controversies the court 
will pass upon an alien’s right to citizenship in cases where 
he refuses to take oath to bear arms in the national defense 
due to conscientious scruples but declares a willingness to 
serve the government in any other work during war, and 
where he is willing to take the oath to bear arms with the 
reservation that he must be the judge of the righteousness 
of the war relative to world benefit in the long run. The 
lower courts held such aliens entitled to citizenship on the 
ground that similar immunities were allowed our own 
nationals.

In those cases which have been assured a hearing, tax 
matters have by far the largest classification. If the court’s 
litigation is any barometer of public interest, it would seem

15 Buck v. Jewel-LaSalle Realty Co., Nos. 138-140.
18 Abie State Bank v. Weaver, No. 63.
17 Hargis v. Bradford, No. 217.
is Frank L. Young Co. v. McNeal-Ed,wards Co., No. 490.
19 United States v. Bland and Macintosh, Nos. 504, 505.
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to indicate that the people of the nation are most solicitous 
of how taut the purse strings can be drawn.

These cases include: the constitutionality of a North 
Carolina income tax based on the proportion of total net 
income the taxpayer’s real estate and personalty located 
in the state bears to total realty and personalty,20 proper 
basis for Federal estate tax purposes where decedent 
granted a life estate to his wife with survivor to take the 
reversion or remainder ;21 the effect of a settlor’s intent to 
postpone a beneficiary’s enjoyment and possession of the 
corpus of a trust until after his death in determining its 
inclusion in gross estate for Federal estate taxes ;22 the in
clusion of receipts from the sale of gas piped into a state, 
the tax being state tax in addition to, and not in lieu of, a 
general property tax; 23 application of bequest exemption 
on property value to annuity when the corpus of the estate 
was charged with payment and no specific fund set aside 
therefor;24 constitutionality of a North Carolina tax on 
motor vehicle carriers operating between points over fifty 
miles apart, the tax being greater than that on operators 
over shorter distances;25 the deduction of losses sustained 
by breweries though abandonment of property due to the 
prohibition law ;26 Tennessee tax on interstate busses based 
on carrying capacity, the proceeds going into general state 
funds;27 New Mexico gasoline tax as applied to fuel im
ported into the state and used for purposes other than 
motor vehicle operation;28 date of allowance of credits un
der Revenue Acts— when Commissioner signed schedule of 
refunds and credits or the signing of the schedule of over
assessments ; 29 taxability of chocolate and sweet milk choc-

20 Hans Rees’ Sons v. ex rel Maxwell, No. 344.
211. Klien v. United States, No. 387.
22 McCormick v. Commissioner, No. 542.
22 East Ohio Gas Co. v. Tax Commission, No. 453.
21 Burnett v. Whitehouse, No. 129.
25 Clark v. Maxwell, No. 52.
22 Burnett v. Nat’l Industrial Alcohol Co., No. 109; Burnett v. 

Niagara Falls Brewing Co., No. 61; and, Wm. V. Loewers Gambrinus 
Brewery Co. v. Burnett, No. 352.

27 Interstate Transit v. Lindsey, No. 358.
28 George E. Breece Lumber Co. v. Asplund, No. 264.
29 United States v. Boston Buick Co., No. 42; United States v. Iron 

Cap Copper Co., No. 43; United States v. Swift & Co., No. 56; and, 
Pottstown Iron Co. v. United States, No. 113.
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date as “candy” ;30 the validity of a Maryland property tax 
on land under a backwater created by the dam of a power 
company operating under authority of the Federal Power 
Commission.31 F. K. D.

3" McCaughn v. Hershey et al, Nos. 426-441.
31 Susquehanna Power Co. v. Tax Commission, No. 368.

NOTES
DIVORCE—  Jurisdiction and Validity of Decrees Between States.

Valid grounds of divorce in one state are not always recognized 
as such in another. As a consequence, there has always been much 
conflict in respect to the validity of a divorce granted in one State, 
and whether it is of any effect in all, or any, of the other states of 
the Union. It has been argued that the full faith and credit clause 
of the Constitution, Article 4, Section 1, settles the question. But 
to grant this would be to allow a general provision of the Constitu
tion to deprive the states of powers not expressly delegated to the 
Federal government. It is beyond doubt that the clause does not 
apply under certain circumstances. But it does not cover the whole 
ground. It applies only within narrow limits.

In the failure of the application of this Constitutional clause, 
resort must be had to the highly unsatisfactory doctrine of “comity.” 
This has been held to be, “neither a matter of absolute obligation, 
nor of mere courtesy and good will, but it is the recognition which 
one nation allows within its territory to the legislative, executive, 
or judicial acts of another nation, having due regard both to inter
national duty and convenience, and to the rights of its own citizens, 
or of other persons who are under the protection of the law.”4

The doctrine is unsatisfactory because it is made to depend for 
recognition upon the similarity of laws, policies, and morals of the 
state in which recognition of the decree is sought.* 2 3

The full faith and credit clause was written into the Constitution 
to replace this doctrine. However, under the decision of the Su
preme Court of the United States in the case of Haddock v. Haddock 3 
it was necessary to refurbish the doctrine which had been so long 
laid away.

The firm entrenchment of the principles laid down in the Haddock 
case, and an excellent illustration of the application of the doctrine 
of comity is furnished in a recent case4 in which the question of

3 Hilton v. Guyot, 159 U. S. 113, 40 L. Ed. 95 (1895).
2 Herron v. Passailaigue, 92 Fla. 818, 110 So. 539 (1926).
3 201 U. S. 562, 50 L. Ed. 867 (1908).
4 Passailaigue v. Herron, 38 F. (2d) 775 (C. C. A. 5th, 1930).
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the validity of a divorce granted to a wife in a state which had 
never been the matrimonial domicile and in which the husband had 
never lived, was settled by resorting to the ground of comity.

The facts were: the wife was deserted by the husband in South 
Carolina, the State in which they had been married and had con
tinued to live until the desertion. The husband absconded with 
another woman and continued to live with her. The wife subse
quently moved to Louisiana and therein obtained a divorce on the 
ground of adultery. She later moved to Florida and remarried. A 
child was born of this union in Florida. Upon the death of the 
wife, the man whom she had divorced in Louisiana entered a claim 
as her husband, for a share in her property. The Florida court s 
recognized the divorce granted in Louisiana, on the ground of comity, 
and dismissed the complainant’s bill. The claimant then brought 
suit in the Federal court for the same property, after obtaining a 
decree in Louisiana declaring invalid the divorce granted the wife. 
Held: It was not sought to set aside the decree until three years 
after the death of the wife and several years after the granting 
of the divorce. The rights of a third party had intervened in the 
person of the child. To now set aside the decree which was valid 
in the state where and when it was granted, on grounds which were 
not contrary to the public policy, laws, or morals of Florida, and 
which would have the effect of making the deceased an adulteress 
and her child illegitimate, would be contrary to the doctrine of 
comity, and therefore, the appeal was dismissed.

Until the decision in the Haddock case, it was not questioned 
that the full faith and credit clause applied to divorces as well as 
to other judicial acts of a state. The decision in that case narrowly 
limited the application of that clause in respect to divorces. One 
of the leading cases* 6 prior to that decision, in which it was held 
that the full faith and credit clause applied, had facts almost en
tirely similar to the instant case. This question arose in Maine: the 
validity of a divorce which had been granted in Rhode Island was 
attacked. The facts were: the husband deserted his wife, married 
another woman in North Carolina and continued to live there. The 
wife in Maine moved to Rhode Island and there she filed a libel 
in the Supreme Judicial Court for an absolute divorce. The Court, 
after service of a citation and two continuances on the husband, 
decreed the divorce as prayed. The husband was never an inhabitant 
of Rhode Island. The wife afterwards married another man. Upon 
the question of the validity of the Rhode Island divorce arising in 
the Maine courts later, the Maine courts held that the divorce in 
Rhode Island dissolved the bond of marriage between the parties and 
said, “ if we refuse to give full faith and credit to the decree of the 
Supreme Judicial Court of Rhode Island because the party libelled 
had a domicile in another state, and was not within the jurisdiction, 
we refuse to accord to the decree of that Court the efficacy we claim

no

6 Supra note 2.
6 Harding v. Alden, 9 Greenleaf (Me.) 140 (1832).
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for our own when liable to the same objection.” And also, “ * * * 
otherwise the Court would require that the wife, abandoned, and 
dishonored, should seek the new domicile of the guilty husband, 
animo manendi, before she could claim the benefit of the law to be 
relieved from his control.”

Chancellor Kent in his Commentaries says of that case that it 
was there held “ that a decree of divorce did not fall within the rule 
that a judgment rendered against one not within the State, nor 
bound by its laws, nor amenable to its jurisdiction, was not entitled 
to credit against the defendant in another state; and that divorces 
pronounced according to the law of one jurisdiction and the new 
relation thereupon formed, ought to be recognized in the absence 
of all fraud, as operative and binding everywhere, so far els related 
to the dissolution of the marriage, though not as to other parts 
of the decree such as an order for the payment of money by the 
husband.” And the Chancellor adds, “ This is an important and 
Valuable decision.”

In Ditson v. Ditson,6a of which Judge Cooley in his Treatise on 
Constitutional Limitations (403, note), says “ there is no case in the 
books more full and satisfactory upon the whole subject of jurisdic
tion in divorce suits,” the Supreme Court affirmed the jurisdiction of 
the Rhode Island Court upon constructive service by publication, to 
grant a divorce to a wife domiciled in Rhode Island against a hus
band who had never been in Rhode Island and whose place of resi
dence was unknojvn. It reaffirms the Maine case (supra). The like 
view has been affirmed in Thompson v. State:? Leith v. Leith :?» 
Shafer v. Bushnell* Gould v. Crowe:* Van Orsdal v. Van OrsdalO* 
Smith v. Smith.n

Meanwhile, the minority view developed in New York,12 Penn
sylvania,^ New Jersey,* 8 9 * 11 * * 14 * and North Carolina.^ In People v. Baker 
the court refused to recognize a divorce granted in Ohio to a wife 
who had obtained a domicile there, to the prejudice of the husband 
who was domiciled in New York and had taken no part in the litiga
tion. This view represents the view of the minority, above cited. 
The reasoning of the courts taking this view is expressed by the 
court in the Baker case, “Can a court in another state adjudge to

6*4 R. I. 87 (1856).
?28 Ala. 12 (1856).
14 39 N. H. 20 (1859).
8 24 Wis. 372 (1869).
9 57 Mo. 200 (1874).
!0 67 Iowa 35, 24 N. W. 579 (1885).
11 43 La. 1140, 10 So. 248 (1891).

People v. Baker, 76 N. Y. 78 (1879).
!3 Colvin v. Reed, 55 Pa. St. 375 (1867).
14 Lister v. Lister, 86 N. J. 30, 97 Atl. 170 (1915).
15 Harris v. Harris, 115 N. C. 587: 20 S. E. 187 (1894).
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be dissolved and at an end the matrimonial relation of a citizen of 
this state, domiciled and actually abiding here throughout the pen
dancy of the judicial proceedings there, without a voluntary ap
pearance by him therein, and with no actual notice to him thereof, 
and without personal service of process on him in that state?” The 
question was answered in the negative and this continued to be 
the view of these states until a later New York case was appealed to 
the Supreme Court of the United States and there reversed. Atherton 
v. A t h e r t o n The facts in the Atherton case were: the parties 
resided, after their marriage, in Kentucky. The wife left the hus
band and went to New York State. The husband obtained a decree 
of divorce in Kentucky. Meanwhile the wife had filed suit for 
divorce in New York and it was still pending at the time of the 
granting of the Kentucky decree to the husband. The Kentucky 
court found that the wife had left the husband for no justifiable 
cause. The New York court found that the wife had justification 
for leaving the husband and granted the decree to the wife. The 
New York courts refused to recognize the Kentucky decree. The 
case went up to the Supreme Court of the United States and it was 
there held that the New York courts had not given the full faith 
and credit to the judicial decree of the Kentucky court to which it 
was entitled under the Constitution.

The cases mainly relied upon by the Court in reaching this con
clusion were Ditson v. Ditson (supra) and Harding v. Alden (supra).

In the Atherton case the court said, “ the purpose and effect of a 
decree of divorce from the bond of matrimony, by a court of com
petent jurisdiction, are to change the existing status or domestic 
relation of husband and wife, and to free them both from the bond, 
the marriage tie when thus severed as to one party, ceases to bind 
either, a husband without a wife, or a wife without a husband, is 
unknown to the law.” In the case of Haddock v. Haddock n just a 
few years later they were to repudiate this view and there hold 
that a husband could be without a wife in one state and possess 
one in another, and vice versa, a wife could be husbandless in one 
state and united in marriage to a man in another.

The Court was very careful to stress the fact that they would 
confine their decision to the exact case before them. It said that 
“ the case did not involve the validity of a divorce granted on con
structive service, by the court of a state in which only one of the 
parties ever had a domicile, nor the question to what extent the 
good faith of the domicile may be afterwards inquired into. The 
single question to be decided is the validity of that divorce granted 
as such notice had been given as was required by the State of 
Kentucky.” It was also held that “actual notice of proceedings for 
divorce in a state which has always been the domicile of the 
plaintiff and the only matrimonial domicile need not be given a non- * 17

Atherton v. Atherton, 181 U. S. 155, 45 L. Ed. 794 (1901).
17 Supra note 3.
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resident defendant to bind her by the decree, if reasonable efforts to 
give her actual notice are required by the Statutes of the state and 
are actually made.”

So, up to and including this decision, the courts decided that the 
full faith and credit clause could be invoked to enforce foreign 
divorce decrees when the court had jurisdiction over one of the 
parties and served the party defendant with notice according to the 
laws of the state in which the decree was prayed. “ Every state has 
an undoubted right to determine the ‘status’ or domestic and social 
condition of the persons domiciled within its territory,” Taney, C. J., 
in Strader v. Graham.is “ To entitle the court to take jurisdiction, 
however, it is sufficient that one of the parties be domiciled in the 
country; it is not necessary that both should be.” Bishop, Marriage 
and Divorce.™ Before that, Judge Story had said, “Upon the whole, 
the doctrine now firmly established in America upon the subject 
of divorce is that the law of the place of the actual bona fide domi
cile of the parties gives jurisdiction to the proper courts to decree 
a divorce for any cause allowed by the local law without any refer
ence to the law of the place of the original marriage, or the place 
of the offense for which the divorce is allowed, was committed.” 18 * * 21 22 * 24 * 26 * *

The place where the parties live together as husband and wife, 
either actually or constructively, is their matrimonial domicile,22 and 
such matrimonial domicile continues until a new one is acquired22 
and a new one cannot be acquired even constructively by a separa
tion by one party from the other with the clear and abiding inten
tion to sever matrimonial relations,24 even though such separation 
may be justified.22

Although it was said in Parker v. Parker,2« “ It is well settled by 
Federal authorities that, when the wife is deserted by the husband 
without justification, the matrimonial domicile stays with her, the 
innocent party, and that she may in consequence acquire a new 
domicile, which may become, indeed, the ‘matrimonial domicile’.” 
And cites Barber v. Barber22 to support him, as well as Haddock v. 
Haddock.^ However, it is respectfully submitted that the learned 
judge in that case misinterpreted the court in Barber v. Barber, in 
which it was said that the matrimonial domicile remained with the

18 10 How. (U. S.) 82, 13 L. Ed. 337 (1850).
is B ish o p , M arriag e  and  D ivorce (1 Ed.), Sec. 727. (2d Ed. 1891),

Sec. 152.
21 Story, Conflict of L a w s , (2d. Ed. 1841). Sec. 230, a.
22 Wilcox v. Nixon, 115 La. 47, 38 So. 890 (1905).
22 Shaw v. Shaw, 98 Mass. 158 (1867).
24 Perkins v. Perkins, 225 Mass. 82: 112 N. E. 841 (1917).
22 Rontey v. Rontey, 101 Misc. 166, 166 N. Y. S. 818 (1917).
26 Parker v. Parker, 222 Fed. 186 (C. C. A. 5th, 1915).
22 21 How. 582, 16 L. Ed. 226 (1859).
22 Supra note 3.
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innocent party until she acquired a new one. The great weight of 
authority is against interpreting this to mean “ until she acquired a 
new matrimonial domicile.29 30 However, it was merely dictum in the 
case and not necessary to decide the question involved.

When we consider that the majority opinion in the Atherton case 
was rendered by Justice Gray and that the cases cited by him 
(supra, Ditson v. Ditson: Harding v. Alden) are practically the 
same as those cited by him in his opinion as Chief Justice of Massa
chusetts in Burlen v. Shannonso in which he said, “ if a wife is 
living apart from her husband without sufficient cause, his domicile 
is her domicile; and in the absence of proof of fraud, or misconduct, 
on the part of the husband, a divorce obtained by him in the state 
of his domicile, after reasonable notice upon her, either by personal 
service or by publication in accordance with its laws, is valid, 
although she never in fact resided in that state” ; taking the two 
cases together, the Shannon case and the Atherton case, it is only 
fair to assume that the cases were decided on the same basis, t. e., 
following the precedent in both cases, set by Ditson v. Ditson and 
Harding v. Alden (supra).

In the Shannon case, as in the other cases above cited, while it 
is admitted that the party in fault is the one against whom the 
decree operated and that the reprehensible conduct of the absent 
spouse and the proper conduct of the libellant are fully admitted, 
the cases were not put on that ground. They were based on the 
ground that the court at the domicile of either party to the status 
had competent jurisdiction over the status. Therefore, from the 
leading cases, the proposition was laid down that the domicile of 
either party could grant a divorce although the other party was 
domiciled elsewhere and did not appear; and that no other require
ment is expressly made in discussing jurisdiction. It also appears 
from these same cases that in none of them was there anything 
denying that the absent party had the right to have the question 
adjudicated at his domicile; that his rights have been forfeited by 
his own misconduct.

It appears that it was well established that a state in which one 
of the parties to the marriage was domiciled, could, upon complying 
with the laws of the state in which the divorce was sought, receive 
a decree of divorce which would be binding in all states under the 
full faith and credit clause of the Constitution.

This well established doctrine of the law of divorce was abruptly 
upset by the decision in Haddock v. Haddock. Mr. Joseph Beale, 
writing in the Harvard Law Review concerning this decision, says, 
“ the confidence, which lawyers have so long shared, in this court,

29 Cheever v. Wilson, 9 Wall. 108, 19 L. Ed. 604 (1870), Chapman v. 
Chapman, 129 111. 386, 21 N. E. 806 (1889), Dunham v. Dunham, 44 
N. E. 841, 162 111. 589, 35 L. R. A. 70 (1896).

30 115 Mass. 438 (1874).
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has been betrayed.”31 This obviously is extremely strong language 
for so eminent a writer and is an indication of the furore created by 
this decision, which has been called mildly, “ novel.” It is only 
proper to add, however, that the same writer, in another article 
dealing with this same decision, takes occasion to state that his 
previous views regarding the decision must be modified.32

In this much discussed case, the parties to the marriage both 
resided in New York, and in 1868, were married in that state. Im
mediately after the marriage, the husband abandoned the wife. The 
wife continued to reside in New York. In 1881, the husband obtained 
a divorce in Connecticut. In 1899, the wife sued the husband in 
New York, and there obtained personal service on him. A decree 
of separation from bed and board and alimony was prayed. The 
defendant set up his Connecticut decree and invoked the benefit of 
the full faith and credit clause of the Constitution. In the original 
trial before a referee, the judgment roll in the suit for divorce in 
Connecticut was offered and excluded on the grounds: (1) The 
Connecticut court had not obtained jurisdiction over the person of 
the wife; and, (2) because the ground upon which the divorce was 
granted, viz., desertion by the wife, was false. The Supreme Court 
of New York sustained the referee, as did the Court of Appeals; it 
then came to the Supreme Court of the United States on a writ 
of error, where the decision of the New York courts was affirmed.

This case would appear to be entirely similar to the previous 
cases cited. The court had jurisdiction over one of the parties, he 
was domiciled in the state and was a citizen of the state. Under 
all the previous decisions such a decree had been granted full faith 
and credit in all other states of the Union. The Connecticut courts 
had found that he was entitled to a divorce on the ground of deser
tion of the wife. If she had deserted him, and we must assume 
that she had, in so far as the Connecticut decree is concerned, 
inasmuch as the Connecticut court found that to be the fact, the 
Connecticut court had the same jurisdiction over Haddock, the libel
lant, as the Kentucky court had over Atherton, the libellant.

In the Atherton case the New York court found that the wife was 
living separately from the husband with a justifiable cause, and so 
in the instant case, did the New York court. But in the one case 
the decree was declared valid and entitled to full faith and credit 
and in the other, with exactly the same facts, except that the wife 
had never lived in Connecticut, it was found valid only in the state 
in which it was granted. It is to be remembered that in the cases 
cited to support the Atherton case, one of the parties had never lived 
in the state which granted the decree.

Where a personal judgment has been rendered in the courts of 
a state against a non-resident merely upon constructive service, and

31 Beale, Constitutional Protection for Divorce (1906), 19 Harv. L. 
Rev. 586.

32 Beale, Haddock Revisited (1926), 39 H a r v . L. R ev. 417.
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therefore, without acquiring jurisdiction over the person of the 
defendant, such judgment may not be enforced in another state by 
virtue of the full faith and credit clause. Indeed, a personal judg
ment so rendered is, by operation of due process clause of the 14th 
Amendment, void as against a non-resident in virtue of rights 
granted by the Constitution of the United States, he may success
fully resist even in the state where rendered, the enforcement of such 
judgm ents This proposition applies only to judgments in personam, 
and not in rem, and it is limited by the inherent power which all 
governments possess over the marriage relation, its formation and 
dissolution in regard to its own citizens.34 Therefore, the Connecti
cut divorce was good and valid in Connecticut, at least.

The majority opinion in the Haddock case declares broadly that 
where the full faith and credit clause is invoked to compel the 
enforcement in one state of a decree rendered in another, the ques
tion of the jurisdiction of the court by which the decree was ren
dered is open to inquiry; and if there was no jurisdiction, either of 
the subject-matter, or of the person of the defendant, the courts of 
another state are not required, by virtue of the full faith and credit 
clause to enforce such decree. But if the jurisdiction of the court 
is open to inquiry, it is as open to the Connecticut court as to the 
New York court and the Connecticut court had found that the wife 
deserted the husband, therefore, the distinction relied upon is of 
no effect.

“ No question can arise on this record concerning the right of the 
state of Connecticut within its borders to give effect to the decree 
of divorce . . . ” But if the Connecticut courts are allowed to 
decree divorces which are effective within the state of Connecticut 
and even if that effect is confined to the status of the husband 
alone, it would seem that the full faith and credit clause might 
apply. Ditson v. Ditson, Harding v. Alden (supra) and “ the said 
records and judicial proceedings so authenticated, shall have such 
faith and credit given to them in each court within the United 
States as they have by law or usage in the courts of the state 
from which they are taken.” 35

In the majority opinion the fear is that, conceding that the 
status is divisible and the husband has a status in Connecticut, which 
amounts to a res, and the wife has a status in New York, which 
also amounts to a res, the final outcome of the question of divorces 
would be the result of a race of diligence. This was answered in the 
dissenting opinion by, “ is not every plea of res judicata presuppos
ing a prior judgment, and is it any defense to such a plea that such 
judgment was obtained by superiority in a race of diligence? The 
prior judgment fixes irrevocably the rights of the parties whenever 
and wherever these rights may come in question.” 33 34 35

33 Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565 (1877).
34 Maynard v. Hill, 125 U. S. 190, 31 L. Ed. 654 (1888).
35 R ev. St a t . S ec . 905, 28 U. S. C. 687. And see Huntington v„ 

Attrill, 146 U. S. 657, 36 L. Ed. 1123 (1892).
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“ If the court is right in requiring domicile over the libellant, it 
is wrong in regarding jurisdiction over the libelee as essential. If 
it is right in saying the decree is valid in Connecticut, it is wrong 
in saying it is not binding in New York.”36 The reasoning is to the 
effect that if the court holds that the libellant must be domiciled 
in the state which grants the decree, the suit must be more than a 
personal one, because in a personal suit, the domicile of the plaintiff 
is immaterial, his mere application is enough; if his domicile is 
necessary, it must be for the purpose of giving jurisdiction over 
the subject matter, therefore, the requirement of domicile is proof 
that the proceeding is in rem, the court holds that if it is in rem, 
the res is in New York, as well as in Connecticut, therefore, if New 
York and Connecticut both have jurisdiction over the status of the 
marriage, either can affect it by dissolving it; but once it is dis
solved, nothing is left for either to affect.

It has also been held that “ to hold such decrees valid only within 
the jurisdiction granting them, or valid only as to those in whose 
favor they are granted, leaving the non-resident party still bound, 
would not only be inconsistent with the policy of our own laws, and 
in violation of interstate comity, but would, when it is considered 
how great is the number of such decrees entered every year, even
tually lead to the most perplexing and distressing complications in 
the domestic relations of many citizens in these different states.”3?

The second proposition of the court is: courts of a state inher
ently have power over the marriage relationship, therefore, courts of 
one state may take jurisdiction over the citizens of that state and 
there can be no complaint of “ no due process of law.” If the 
decree is valid in one state it should be valid everywhere or else 
cause utter confusion. For example, if it is to be held valid in one 
state and not in another, a man divorced in Connecticut from a non
resident wife, remarries in that state, goes to the state in which his 
first wife resides and she there has him prosecuted for bigamy and 
adultery. Holding to this proposition, laid dqwn by the court, she 
would have him convicted, whereas, if he were to stay in Connecticut, 
he would be legally married. Any number of complex situations 
could be expounded if this proposition is to be followed.

As was hereinbefore stated, Mr. Beale retracts in a recent article, 
“Haddock Revisited,”378 some of the opinions he expressed in his 
earlier article on the same subject. “True, since the jurisdiction of 
a court to divorce an absent spouse rests upon the consent, agree
ment, or fault of that spouse, two courts might differ in their find
ings as to the facts, and therefore, as to the validity of the divorce, 
but it is better to have two courts disagree and have the Supreme 
Court of the United States settle the question, than to have a man 
married in one state and not in another.” He also examines the 36 37

36 Beale, ubi supra note 31.
37 Dunham v. Dunham, supra. 
37a Supra note 32.
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rules laid down in the Haddock case from the point of view of the 
social interest in the security of marriage. “ This examination has 
convinced the author,” he says, “ that his earlier vie,ws based on the 
doctrine prevailing at the time and expressed in the article to which 
reference has been made, should be modified.” “ The rules in the 
Haddock case should be adopted as the basis of the American law 
of jurisdiction for divorce.” “ The social requirement of uniformity 
of decision in all matters regulating the domestic relations and 
especially the question of marriage and divorce, is so strong as to 
call for agreement; if one can be had between the laws of our 
states on this subject. Under the constitutional protection of the 
decrees of other states, each state is obliged to go so far as Haddock 
v. Haddock requires, in the recognition of divorces granted in other 
states. If now all states can agree to go no farther than these 
requirements, the odious results of difference of opinion as to juris
diction for divorce will be eliminated. It should be desirable to 
adopt the rules in Haddock v. Haddock if we thereby did consider
able violence to precedent, and to legislative theory; it is doubly 
desirable to do so if it can be done without either.”

However radical a departure the decision in this case was from 
precedent, it is noteworthy to remark that the decision has not been 
disturbed and it appears as though it were now incorporated into 
our legal system. Since that decision, many cases have arisen on the 
point and have all been decided in accordance with rules laid down 
in that case. The doctrine of the case is summed up in a recent 
case, De Bouchel v. Candler: 38

1. A decree of divorce, void under the laws of the state where it is 
granted, is void everywhere, and is subject to collateral attack.

2. The state of the domicile of the married pair at the time of 
separation is the “ matrimonial domicile,” and that state has first 
and full jurisdiction over the question of divorce and its incidents. 
A decree rendered there, on regular service therein of the defendant, 
fixes the personal rights and the matrimonial status of both parties, 
and must have full force and credit in all states.

3. Should one party depart from the state of the matrimonial 
domicile, whether it be the party in fault or not, the jurisdiction 
of that state to declare a divorce and fix the status of the party 
remaining there is unaffected, though the only service be substituted 
service, and such a decree regularly granted there is entitled to full 
faith and credit.

4. Should both parties permanently remove from the state of the 
matrimonial domicile, that domicile perishes, and the jurisdiction 
peculiar thereto lapses. It accompanies neither spouse. The state 
of the matrimonial domicile no longer has any concern or jurisdic
tion in the premises. No other state succeeds to its right.

5. If either spouse removes to another state animo manendi, and 
acquires there a domicile, a jurisdiction arises in such state based 38

38 2 9 6 Fed. 482 (D. C. N. D. Ga. 1924).
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on its interest in, and right to fix, the matrimonial status of its new 
inhabitants, in virtue of which it may decree such status. If such 
length of residence as it may fix, and for such causes as it may 
allow, a divorce may be granted effective within such state; but if 
made on substituted service, and perhaps on personal service, as in 
evasion of the law of another state, it is not entitled to full faith 
and credit in another state, but will by comity be recognized if not 
detrimental to the policy or interests of that state.

6. A state in which an applicant is a mere sojourner, and in which 
the other party is not domiciled has no jurisdiction to grant a 
decree on substituted service and is a mere meddler, and such a 
decree, though authorized by its own laws, is not entitled to full 
faith and credit, and should not be recognized by comity because 
directly tending to overthrow the power of every state to deal with 
the matrimonial status of its own citizens.

Haddock v. Haddock has also been cited as authority in Benson 
v. Benson,39 "where the full faith and credit clause is invoked,” the 
question of the jurisdiction of the court entering the decree over the 
subject-matter and person of the defendant is always an open one.

Some of the other recent cases in which it was approvingly cited 
are Friedenwald v. Friedenwald,w Murray v. Magnolia Petroleum 
CoM and Baldwin v. Iowa St. Travelling Men's Ass’n,w in which it 
was said “A suit for divorce brought in a state other than that of 
the domicile of matrimony against a wife who is still domiciled 
therein is not a proceeding in rem justifying the court to enter a 
decree as to the res, or marriage relation entitled to be enforced 
outside of the territorial jurisdiction.”

The real effect of the Haddock decision appears to be that each 
state now has a choice in recognizing divorce decrees of another 
state, and that choice is decided by the public policy, laws, and 
morals of the state making it. This state of affairs would have 
been avoided by the court, if, in the Haddock case they had decided 
that full faith and credit must be given to the decrees of other states 
if the decree was valid in the state in which it was granted.* 41 42 43

J. E. M.

30 40 F. (2d) 159, — App. D. C. — (1930).
43 Friedenwald v. Friedenwald, 16 F. (2d) 509, 57 App. D. C. IS 

(1926).
41 Murray v. Magnolia Petroleum Co., 23 F. (2d) 347 (D. C. N. D. 

Tex. 1927).
42 Baldwin v. Iowa St. Travelling Men’s Association, 40 F. (2d) 357 

(C. C. A. 8th, 1930).
43 See Ball v. Cross, 231 N. Y. 329, 132 N. E. 106 (1921) and the 

extensive annotation in 39 A. L. R. 603 (1925).
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STATUTES— Construction of “ Motor Vehicle" to Include Airplane.
It is unnecessary to cite authorities for the proposition that it is 

the duty of the legislature to enact the laws and that of the judiciary 
to interpret them. In keeping with this dogma, the ideal thing 
would be for the courts to enforce the law just as the legislature has 
enacted it. But the further inquiry remains; what has the legisla
ture enacted? The words of the statute are its only visible evi
dence and when clear, should be controlling. But words are useful 
only in so far as they represent our thoughts and as the same words 
are oftentimes used to represent different thoughts, it would be 
improper to give to all words a literal interpretation under all 
circumstances.1 These, and other considerations, have given rise 
to several rules of construction which courts, and presumably legis
latures, have accepted as furnishing proper guides in testing the 
import of doubtful legislative language.2 3 4

In the case of McBoyle v. United States,3 the Circuit Court of 
Appeals for the Tenth Circuit had occasion to consider two of these 
rules; the rule that general words following a specific enumeration 
are to be limited to ejusdem generis, and the rule that penal statutes 
are to be construed strictly in favor of the accused.1 The facts were 
these: The defendant caused an airplane to be stolen and to be

1 Loyd, The Equity of a Statute, (1909) 58 U. oe P a . L. R ev . 76, 80: 
“ It is the fundamental principle of all interpretation that words are 
to be taken in that sense which it is honestly believed the writer 
attached to them. And since interpretation never has been and never 
can be wholly dispensed with, owing to the nature of our minds and 
language, since absolute language is conceivable in mathematics only, 
good faith and common sense are peculiarly requisite where the object 
is to discover the true sense of a doubtful act. . . .  ‘If we understand 
by literal interpretation a species which, by way of adhering to the 
letter, substitutes a false sense for the true one, it has no more mean
ing than the term false facts.’ ”

2 The inadequacy of language had led authorities to suggest a 
purely technical legal phraseology. See Wigmore’s introduction to 
Kocourek’s J u r a l  R e l a t io n s .

3 43 F. (2d) 273 (C. C. A. 10th, 1930).
4 Strictly speaking, the rule of ejusdem generis should not be classed 

together with the rule requiring a strict construction of penal statutes. 
The former is a rule of interpretation of language, which is resorted 
to when the meaning of a general term has been rendered obscure 
by reason of its having been used after an enumeration of specific sub
jects, ordinarily included in it, and is invoked to ascertain whether 
or not the general term shall be given its generic meaning or a more 
restricted one. The latter is a rule of construction, which induces 
courts to view the statute strictly insofar as it operates against the 
accused, and liberally whenever it operates in his favor. See 25 
R. C. L. 1081. They are treated together in this note because while 
they are independent doctrines, yet where both apply to the same 
state of facts, they interlock, and each derives strength from the other.
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transported from Illinois to Oklahoma. He was indicted for viola
tion of the National Motor Vehicle Theft Act,5 * 7 which provides that 
“ Whoever shall transport or cause to be transported in interstate or 
foreign commerce a motor vehicle, knowing the same to have been 
stolen, shall be punished . . and which defines a motor vehicle 
as including “an automobile, automobile truck, automobile wagon, 
motorcycle, or any other self-propelled vehicle not designed for run
ning on rails.” On the question as to whether or not an airplane 
was included in the statute, the court held that it was included. 
Cotteral, J., dissented.

The majority of the Court argued that an airplane is a vehicle, 
a vehicle being defined by Webster as “ that in or on which any 
person or thing is carried, especially on land,” that it is self-pro
pelling, and that therefore it is included within the concluding phrase 
of the statute, which covers “any other self-propelled vehicle.”

The dissenting judge argued that it was immaterial whether or 
not the words "self-propelled vehicle” when standing by themselves 
include airplanes, that the words are not standing by themselves in 
the act, but follow specific enumeration of certain type of vehicles 
and that under the doctrine of ejusdem generis the application of 
these general words must be limited to the class formed by the 
articles specifically enumerated.

In United States v. Steverf the defendant was indicted under Sec. 
3894, Rev. Stats., which makes it a felony for any person to promote 
by use of the mails any lottery, gift enterprise, . . .  or other scheme 
“devised for the purpose of obtaining money or property under false 
pretenses.” The indictment alleged that the defendant used the mails 
to effect fraudulent sales of cattle. On motion by defense counsel, the 
indictment was quashed, the court saying inter alia: “The words 
referred to follow particular words descriptive of schemes of gain 
dependent upon chance, and are followed by further particular words 
descriptive of schemes of gain dependent upon chance. In such 
circumstances, unless there is a plain manifestation to the con
trary, general words, not specific or limited, should be construed 
as applicable to cases or matters of like kind with those described 
by the particular words.”

And in United States v. Salem,t in holding a literal violation of a 
blanket provision of the tariff act insufficient to make the defendant 
guilty, the court said: “ Such an interpretation would . . . ignore 
the fact that the meaning of words is affected by their context and 
violate the settled rule that words which, standing alone, might have 
a wide and comprehensive import will, when joined with those 
defining specific acts, be interpreted in their narrower sense and 
understood to refer to things of the same nature as those described 
in the associated list, enumeration or class.8

5 41 Stat. 324; 18 U. S. C. §408.
e 222 U. S. 167, 56 L. Ed. 145, 32 Sup. Ct. 51 (1911).
7 235 U. S. 237, 59 L. Ed. 210, 35 Sup. Ct. 51 (1914).
8 Numerous authorities sustain this proposition. In Ex parte Wil-
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In keeping with the doctrine of ejusdem generis it was held that 
in an Act imposing a penalty on unqualified persons navigating "any 
wherry, lighter, or other craft,” the last word would include only 
vessels of the same kind as wherries and lighters, not steam tugs 
which carried neither passengers nor goods.9 And a statute author
izing distress for rent on "corn, grass, or other products” growing 
on the demised lands, includes only products similar to grass and 
corn; but not young trees, which though unquestionably products 
of the land, are of a different character from the products specified 
by the earlier terms.10 And authority to prohibit the importation of 
arms, ammunition, gunpowder, or any other goods does not give 
power to place a ban upon inoffensive chemicals.1!

While ejusdem generis is not limited merely to the interpretation 
of statutes, but is frequently relied upon in the interpretation of 
wills, and even contracts, its most common use obtains in the inter
pretation of criminal statutes.

In such cases the doctrine of ejusdem generis is frequently used 
in conjunction with the rule that penal statutes must be strictly 
construed, so that oftentimes it is difficult to say where the one 
ends and the other begins.

Thus in United States v. Chasejz the Supreme Court held that an 
act making it a felony for any person to mail any “ book, pamphlet, 
picture, paper, writing, print, or other publication” of an obscene or 
lascivious nature did not cover the mailing of an obscene letter. * * * * *

liams, — Cal. — , 87 Pac. 565 (1906), it was held that a statute making 
it an offense for any one to operate any banking or percentage game 
played with any device for money, checks, credits, or other representa
tives of value, does not make it an offense to operate a slot machine 
on which games are played for cigars. And in Burks v. Bosso, 180 N. 
Y. 341, 73 N. E. 58 (1905), an act requiring the full and equal accom
modation of all persons in “ inns, restaurants, hotels, . . . bath houses, 
barber shops, theaters . . . and all other places of public accommo
dation or amusement,” was held not to include a bootblacking stand, 
and a refusal to shine the shoes of a colored man did not violate the 
act. And in American Manganese Co. v. Virginia Manganese Co., 91 
Va. 272, 21 S. E. 466 (1895), it was held that where the Virginia Code 
provided for three specific defenses to be set up in counter-claim by 
a defendant to a contract action, which defenses related to the con
tract upon which the action was brought, and subsequently it allowed 
the defendant to plead “any other matter, as would entitle him 
either to recover damages at law, . . .  or relief in equity,” this latter 
provision did not allow the defendant to counter-claim unliquidated 
damages arising out of another contract. For further authorities see 
S t a t u t e s . 44 Am. Cent. Dig. Sect. 272; 36 Cyc. 1119-1122.

9 Reed v. Ingham, 23 L. J. M. C. 156 (1854).
Clark v. Gaskarth, 8 Taunt. 431, 129 Eng. Rep. 450 (1818).

11 See Maxwell, I n terpretatio n  of S ta tu te s  (6th Ed.), p. 584.
12 See N ote 4, supra.
13 135 U. S. 255, 34 L. Ed. 117, 10 Sup. Ct. 756 (1890).
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The court argued that while the term “ writing” when used ab
stractly may include a letter, that is not its usual and common
acceptation. Besides, the term is used in a series and its meaning
is to be determined with relation to the other parts of that series. 
That obscene letters formed part of the evil that Congress intended 
to cure was not sufficient to deviate the court from its interpretation, 
as crimes cannot be created by intendment.

In United States v. Weitzel,14 Sec. 5209 Rev. Stats., which pun
ishes embezzlements and false entries by “any president, director, 
cashier, teller, clerk, or agent of a national bank,” was held not to 
apply to a receiver of such a bank, appointed by the Comptroller of 
the Currency because such a receiver is an officer of the United 
States and not an agent of the bank. The fact that “ the receiver
deals with the assets and protects them for whom it may concern,
including the stockholders, and that in a sense he acts on behalf 
of the bank,” does not make him an agent within the meaning of the 
act. “The fact that in this section the words ‘clerk, or agent’ fol
low ‘president, director, cashier, teller’ tends, under the rule of 
noscitur a socciis, to confirm the inference.”

The rule ejusdem, generis is not an absolute rule of law which 
courts must apply with zealous rigidity.is It is subject to the limi
tation inherent in all rules of statutory construction, that it must 
give way where its application would thwart the clear legislative 
intent. Moreover, it has other limitations. The reason for the 
rule is twofold. First; courts aim to preserve some meaning for 
the specific words. But if the general words are used in their 
generic sense they include all the words used in the specific enu
meration, and therefore the use of the specific words is superfluous, 
because the subjects represented by them are, at all events, covered 
by the general words. To avoid this incongruity, general words 
are taken to refer to “ other similar objects.” Secondly, general 
words following an enumeration of articles of a common type are 
usually resorted to as a “catchall” for stray articles of the same 
type, and are not intended to embrace articles of entirely different 
types. While from the imperfection of human language it results 
that those words, if literally applied, would cover a much broader 
field, the courts are unwilling to give them their literal application.

From what has been said it should be clear that the rule of ejusdem 
generis does not apply where the particular words preceding the 
general ones exhaust the genus to which they belong and therefore 
there is nothing within their class to which the general words may 
be deemed to apply. Thus, in United States v. M e s c a l l , it was 14 * 16

14 246 U. S. 533, 62 L. Ed. 872, 38 Sup. Ct. 381 (1918).
is “The doctrine of ejusdem generis is a rule of construction to be 

used as an aid in the ascertainment of the intention of the lawmakers, 
and not for the purpose of subverting such intention when ascer
tained.” Mid-Northern Oil Co. v. Walker, 268 U. S. 45, 49; 69 L. Ed. 
841, 843, 45 Sup. Ct. 440 (1925).

16 215 U. S. 26, 54 L. Ed. 77, 30 Sup. Ct. 19 (1909).
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held that a customs act making- it a crime for any “ o.wner, importer, 
consignee, agent, or other person” to make a false entry as to weight 
or value of imported goods applied to an assistant customs weigher, 
over the objection that “ other person” was limited to other persons 
like owners, importers, consignees, and agents. The Court, adopt
ing the language of National Bank of Commonwealth v. Ripley,n 
said: “Whilst it [ejusdem generis] is aimed to preserve a meaning 
for the specific words, it is not intended to render meaningless the 
general words. Therefore, when the particular words exhaust the 
class, the general words must be construed as embracing something 
outside that class. If the particular words exhaust the genus, there 
is nothing ejusdem generis left, and in such case we must give the 
general words a meaning outside the class indicated by the particular 
words, or we must say that they are meaningless and thereby sacri
fice the general to preserve the particular words.”

Another limitation upon the rule exists where the specific words 
belong to different classes. Thus, where a workmen’s compensation 
act allowed recovery for injuries arising out of the operation of 
vehicles “ propelled by steam, gas, gasoline, electric, mechanical, or 
other power,” the term “ other power” was held to include the em
ployment of one driving a horse-drawn vehicle.is But the identical 
provision was held by the Court of Appeals of New York not to 
apply to elevators so as to entitle an elevator operator to recover 
under the act.i» Wilson v. Dorflinger.

The common law rule that penal statutes are to be strictly con
strued no longer dominates our courts so as to compel them to 
adopt strained constructions to create loopholes for criminals. Thus 
it was said in Donnelley v. United States,w that while the law is 
clear that criminal statutes are to be strictly construed, yet the 
construction cannot so contract the statute as to emasculate it. * 20

ii 161 Mo. 126, 132; 61 S. W. 587 (1901).
is American Ice Co. v. Fitzhugh, 128 Md. 382, 97 A. 999 (1916).
is Wilson v. Dorflinger, 218 N. Y. 84, 112 N. E. 567, Ann. Cas. 1917 

D, 38 (1916).
20 2 7 6 U. S. 505, 72 L. Ed. 676, 48 Sup. Ct. 400 (1927).
M a x w e l l , on I n terpretatio n  of S t a tu te s , 6th ed., p. 562, says, 

"the rule which requires that penal and some other statutes shall be 
construed strictly was more rigorously applied in former times, when 
the number of capital offenses was one hundred sixty or more; when 
it was still punishable with death to cut down a cherry tree in an 
orchard, or to be seen for a month in the company of gypsies. But 
it has lost much of its force and importance in recent times, since 
it has become more and more generally recognized that the para
mount duty of the judicial interpreter is to put upon the language of 
the legislature, honestly and faithfully, its plain and rational mean
ing, and to promote its object. It was founded, however, on the 
tenderness of the law for the rights of individuals, and on the 
sound principle that it is for the legislature, not the court, to define 
a crime and ordain its punishment.”
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The rule as it exists today was properly enumerated in United 
States v. Zenith Radio Corp.n where, in discussing the allocation of 
radio wave lengths, it was said, “ It is axiomatic that statutes creat
ing and defining crimes cannot be extended by intendment, and that 
no act, however wrongful, can be punished under such statute, un
less clearly within its terms. There can be no constructive offenses, 
and, before a man can be punished, his case must be plainly and 
unmistakably within the statute.”

In the light of these general principles, can we say that that 
section of the National Motor Vehicle Theft Act which defines motor 
vehicle as including “an automobile, automobile truck, automobile 
wagon, motor cycle, or any other self propelled vehicle not designed 
for running on rails” includes an airplane? The circuit court so 
held. Though it recognized the validity of ejusdem generis as a 
rule of construction, it held it inapplicable to this case. First, it 
said that airplanes are ejusdem generis with automobiles and that 
even if "other motor vehicles” is limited to the general class to 
which automobiles belong, that limitation does not exclude airplanes. 
While courts have been woefully reluctant to enter into philosophical 
analyses as to what constitutes a genus in legal appreciation and 
what characteristics are essential to the inclusion in or exclusion 
from, a general class, they have furnished us with many examples. 
Thus the term “any other motor vehicle” when following an enumera- 
iton of automobile, automobile truck, etc., does not include a traction 
engine,* 22 or a road roller,22 or a bicycle.2* All these (with the 
exception of the bicycle) are undoubtedly motor vehicles, but were 
excluded because they do not belong to the class of motor vehicles 
specifically enumerated. If a traction engines does not come in 
the same general class with a truck, can we say that an airplane 
comes in the same class with an automobile?

The circuit court placed its decision upon a second ground. It 
said: “Furthermore, some meaning must be ascribed to the general 
phrase ‘any other self-propelled vehicle,’ which Congress wrote into 
the act. It specifically enumerated all of the known self-propelled 
vehicles designed for running on land. It used the word ‘automobile’ 
as a generic term, which includes all self-propelled motor vehicles 
that travel on land and are used for the transportation of passengers, 
except those designed for running on rails. 42 C. J., p. 609, §2.” 
The court is obviously arguing that the enumeration exhausted the 
general class to which automobiles belong and that therefore ejusdem 
generis does not apply. But was the general class exhausted? No 
mention is made of motor buses or of taxis, which though belonging 
to the general class have certain characteristics differentiating them 
from the vehicles specifically enumerated. But it is said that “auto
mobile” was not used in its ordinary and everyday meaning, but was 
used generically and was meant to cover all self-propelled vehicles

2112 F. (2d) 614, 618 (N. D. 111., (1926).
22 In re Automobiles, 18 Pa. Dist. 451, 36 Pa. Co. 155 (1909). 
24 Niedzinski v. Coryell, 215 Mich. 498, 184 N. W., 476 (1921).
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that travel on land.25 But why should Congress first cover all self- 
propelled vehicles, and then proceed to enumerate them? Besides, if 
that is what Congress did, the presumption no longer stands that Con
gress had some purpose in view when it used the general words.

In conclusion, it does not seem reasonable to suppose that if Congress 
had intended to include airplanes it would have failed to mention 
them specifically, while it took extra pains to mention automobiles, 
automobile trucks and automobile wagons. Or is it that airplanes 
are so kindred to automobiles that their specific mention would be 
superfluous while the laborious enumeration of all types of automo
biles is necessary in order to forestall ambiguity? Or, as it is 
pointed out by Judge Coterall in his dissent, does the description 
“a motor vehicle not designed for running on rails” fit an airplane?

The court recognized that its holding makes the act applicable to 
the larceny of motor boats, yachts, or other “ similar” conveyances. 
No allusion was made by the majority to the rule of strict con
struction of penal statutes.

The decision of McBoyle v. United States is at present pending 
review by the United States Supreme Court. What final disposition 
will be made of the case is matter for speculation. The holding has 
the practical advantage of obviating Congressional action which 
otherwise would eventually become imperative, to punish larceny 
of airplanes. However, it is submitted that the case is at variance 
with certain rules of interpretation, which though not iron-clad, 
should nevertheless, be heeded in the absence of clear statutory inten
tion to the contrary. J. B.

25 In American-La France Fire Engine Co. v. Riordan, 6 F. (2d) 
964 (1925), the word “automobile” used in a statute levying a tax 
upon “ all automobiles, automobile trucks, automobile wagons, and 
motorcycles sold . . .”  was held to have been used in its primary 
and not its generic sense, and thus the statute did not apply to the 
sale of fire engines. The court quoted with approval from H tjddy on 
the L a w  of A u t o m o b il e s , page 2, to the effect that “Primarily the 
word (automobiles) means a vehicle designed mainly for transpor
tation of persons on highways, equipped with an internal combustion, 
hydrocarbon vapor engine, which furnishes the motive power and 
forms a structural portion of the vehicle. Secondly, it is used as 
synonymous with ‘motor vehicle,’ denoting a vehicle moved by in
animate power of any description, generated or stored within it, and 
intended for the transportation of either goods or persons on com
mon highways.”
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RECENT DECISIONS
ASSOCIATIONS— Duty to Exhaust Remedies Within the Order.

Local Lodge v. International Brotherhood of Boilermakers, etc., 
—Wash. —, 291 Pac. 328 (1930) raised the question of the duty of 
members voluntary associations to exhaust their remedies within the 
order before suing in civil courts for relief.

In that case, there was a dispute between the local lodge and the 
International Brotherhood in July, 1927, as to the latter’s liability on 
an indemnity bond. The Brotherhood’s Convention was named in its 
constitution as the highest tribunal. Normally, this body would have 
convened in 1928, but the meeting was postponed until 1931. The 
Local Lodge, instead of waiting for the convention, instituted a suit 
in civil courts and were awarded the decision. The International 
Brotherhood appealed on several grounds, among which was the 
failure of the Local Lodge to exhaust the remedies within the order.

The Supreme Court affirmed the decision. It held that the circum
stances were such that the delay incident to invoking the machinery 
of the order amounted to a denial of justice and failed to provide 
adequate redress, warranting the Local Lodge to resort to the courts 
in the first instance. It further stated that the rule requiring volun
tary association members to exhaust remedies within the order be
fore suing for relief applied primarily to controversies concerning 
internal discipline and not to disputes over money or tangible prop
erty. In the latter case, the right to resort to the courts could be 
waived only by express agreement to submit such controversies to 
some specified method of arbitration.

The rule requiring members of voluntary associations to exhaust 
internal remedies has several variations and in some of these the 
holdings of the various courts are not in harmony.

All matters of policy and discipline and the rules by which the 
members have agreed to be governed, constitute the charter of their 
rights, and courts will decline, ordinarily, to take cognizance of any 
matter arising with reference thereto; but will leave all such ques
tions to be settled in the manner pointed out by the regulations of 
the order. Reno Lodge v. Grand Lodge, 54 Kans. 73, 37 Pac. 1003 
(1894).

When a member seeks to enforce a property or money demand 
against such an organization the contractual relation which exists 
between the society and its members calls for an application of a 
different rule and in such cases the courts will entertain jurisdiction 
and afford relief. Otto v. Journeyman’s Assn., 75 Cal. 308, 17 Pac. 
217, 7 A. S. R. 156 (1888). Where no provision has been made in 
the articles of association for tribunals to decide questions between 
members and the association, a member seeking to enforce his con
tractual or property right may have recourse to the courts in the first 
instance. Kelly v. Trimont Lodge, 154 N. C. 97, 69 S. E. 764 (1910). 
But the authorities are practically unanimous in support of the prop
osition that when such tribunals are provided, and the laws of the
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society unequivocally require that a member shall exhaust the rem
edies within the society, before going to the courts—then the mem
ber must first exhaust his remedies. Mead v. Sterling, 62 Conn. 586, 
27 Atl. 591 (1892); Hembeau v. Great Camp, 101 Mich. 161, 59 N. W. 
417 (1894). But, where the regulations of the society make provision 
for determination of matters in dispute, but do not in express terms 
make it obligatory that such remedies be first exhausted before com
mencing a civil suit, the authorities are in conflict as to whether or 
not it is necessary to exhaust the remedies. There is a line of cases 
holding that recourse must first be had to the society’s tribunals. 
Grand Lodge v. Lee, 128 Md. 42, 96 Atl. 872 (1916); and see note, 
49 L. R. A. 353 (1900). But there is also a series of cases among 
which is the instant case in Washington, that applies the general 
principle that one who has a just demand cannot be denied the right 
to enforce it in the civil courts unless it affirmatively appears that he 
has expressly abridged that right by contract. Supreme Council v. 
Garrigus, 104 Ind. 133, 3 N. E. 818 (1885) and note; Note, 52 L. R. 
A. (N. S.) 817 (1914).

A fortiori, where a provision for appeal within the order is unrea
sonable or inadequate then the rule for exhausting the remedies, does 
not apply. Bukofzer v. Grand Lodge, 61 Hun 625, 15 N. Y. S. 922 
(1891), affd. 139 N. Y. 612, 35 N. E. 204 (1893); Brown v. Supreme 
Court, I. 0. F„ 176 N. Y. 132, 68 N. E. 145 (1903).

M. M. A.
BAIL— Liability of Recognizance Sureties Upon Principal’s Escape 

After Subsequent Arrest.
A criminal recognizance with bail was executed on Aug. 18, 1928, 

and required the appearance of the principal at a named court “ in 
session next, from day to day, and from term to term.” On Septem
ber 24 the principal was arrested on a state warrant for a separate 
and distinct offense, which was also bailable. In consequence of such 
arrest, the principal was kept in a county jail until October 1, when 
the jailer, without an order from any court, delivered him into the 
custody of Federal arresting officers, from whom, on the same day, 
he escaped. On October 23, the principal was called upon his 
recognizance, and, upon his failure to appear, forfeiture proceedings 
were instituted. Held, that, under the facts appearing, the trial 
judge, sitting without a jury, was authorized to find that the prin
cipal was subjected to “a mere temporary restraint” following his 
arrest upon the second and different charge, and that his escape 
during such restraint did not have the effect of releasing the securi
ties upon the recognizance. Jordan v. State, — Ga. App. —, 154 
S. E. 725 (1930).

By this decision the Court of Appeals of Georgia brings itself 
definitely in line with opinion handed down in other jurisdictions, 
at the same time expressing disapproval of, but not expressly over
ruling, Cooper v. Brown, 10 Ga. App. 730, 73 S. E. 110 (1912), and 
Munday v. State, 24 Ga. App. I l l ,  100 S. E. (1919), and holding 
that these two cases might be differentiated from the one in question in 
that the state had proceeded against the prisoner in both cases to the
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point of conviction, after which he had been placed in custody pend
ing the bond in the first case. Other jurisdictions hold a directly 
contrary view to that expressed in Cooper v. Brown and Munday v. 
State; State v. Crosby, 114 Ala. 11, 22 So. 110 (1897); Dunlop v. 
State, 66 Ark. 105, 49 S. W. 349 (1899); Havis v. State, 62 Ark. 500, 
37 S. W. 957 (1896); McDonald v. Commonwealth, 213 Ky. 570, 281 
S. W. 538, 45 A. L. R. 1034 (1926).

In the instant case the court cited with approval West v. Colquitt, 
71 Ga. 559, 51 Am. Rep. 277 (1880), where the Court said: “ Where 
one has been arrested and given bond to ans,wer for a criminal of
fense, the sureties on such recognizance are not discharged by the 
subsequent arrest of their principal on another charge, and the giv
ing of a bond, with other sureties, to answer therefor. If the state 
should keep him in continued custody, so as to render his produc
tion easy for it, hut impossible for the sureties, they would be re
lieved; hut the mere temporary restraint prior to the giving of the 
second bond would not work a discharge.” To the same effect is 
Havis v. State, supra, where the Court said: “ The fact that he [the 
prisoner] was placed in the custody of the sheriff, and so remained 
a short time, did not deprive them [the sureties] of the right to 
surrender him in discharge of their liability on such bond, for, even 
had he remained in custody, they could still have surrendered him 
by a proper proceeding. We do not say that in such a case it would 
have been no defense to show that he was in custody at the time the 
bail was declared forfeited. What we hold is that the fact that he 
was taken in custody for a short time on a different charge does not 
of itself operate to discharge the bail when it is shown that he was 
at large at the time the forfeiture was taken.”

M. E. A., Jk.
CONFLICT OF LAWS— Jurisdiction Over a Foreign Corporation 

After It Has Ceased To Do Business in the State.
It is well settled that it is essential that a corporation be engaged 

in business in a state for that state to acquire jurisdiction over it. 
St. Claire v. Cox, 106 U. S. 350, 27 L. Ed. 222 (1888). Jurisdiction is 
acquired on the theory that the state has the power to exclude 
foreign corporations. Therefore, a foreign corporation can do busi
ness in a state only with the consent of the state, and this consent 
may be accompanied by such conditions as the state may thing fit to 
impose, provided they are not repugnant to the constitution or the 
laws of the United States. Lafayette Ins. Co. v. French, 18 Ho,w. 404, 
15 L. Ed. 451 (1855). Accordingly, most states have passed laws
requiring a foreign corporation to designate an agent upon whom pro
cess against the corporation may be served within the state. Does 
this authority of the agent to receive service of summons continue 
after the corporation has ceased to do business in the state?

In Kelly v. Johnson Nut Co., 38 F. (2nd) 177 (C. C. A., 6th, 1930) 
the Circuit Court of Appeals held that the authority of the agent con
tinued as long as there were unsatisfied liabilities incurred within 
the state before withdrawal of the corporation therefrom. The pain- 
tiff brought suit on an unsatisfied liability that had been incurred
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within the state before the corporation’s authority to do business in 
the state had been revoked for nonpayment of taxes. Service was 
had upon the agent designated by the defendant corporation. The 
trial court held the service invalid on the theory that the authority 
of the agent was revoked when the defendant ceased to do business 
in the state. The Circuit Court of Appeals, in reversing the decision, 
held that: sections 178, 179 and 181 which authorize service on an 
agent by necessary implication intended the authority of the agent to 
receive service of summons to continue as Jong as there were unsat
isfied liabilities incurred within the state before withdrawal and 
while the agent was available for that purpose. "So construing the 
provisions of these sections, it follows that their terms constituted 
a contract by defendant for the benefit of the plaintiff, among others, 
which contract was read by implication into the contract between 
the plaintiff and defendant.”

This decision is in harmony with the great weight of authority 
which holds this power of an agent irrevocable as long as the corp
oration has outstanding liabilities incurred while it was engaged in 
business in the state. The manifest unfairness of a contrary view is 
apparent when its effects are considered. In Groel v. United Electric 
Co., 69 N. J. Eq. 397, 60 Atl. 822 (1905), the court said, "It is not 
necessary to enlarge upon the fatuity of legislation which would 
permit a foreign corporation to come within the state and transact 
business upon condition that it name an agency upon whom process 
should be served, and leave it within the power of the corporation 
to prevent service by discharging the agent and revoking his author
ity whenever it pleased, leaving suitors within the state powerless to 
bring the corporation into court.”

There are three theories advanced for holding such power of 
attorney irrevocable as long as any liability of the corporation re
mains outstanding.

First, if the statute expressly provides that the power of attorney 
shall be irrevocable, or validates service upon a state officer, as long 
as any liability of the corporation remains unsatisfied. Hunter v. 
Mutual Reserve Life Ins. Co., 218 U. S. 573, 54 L. Ed. 1155 (1910). 
But the statutory provisions as to irrevocability of a foreign corpora
tion’s appointment of its agent applies only to residents of the state 
whose claims arose while the corporation was authorized to do busi
ness in the state. The statute has no application to claims of citizens 
of other states which are assigned to residents of the state for col
lection after the company has withdrawn from the state. Ibid. Nor 
to citizens of the state, who contracted with the corporation be
fore it was authorized to do business in the state. Fletcher v. South
ern Colonization Co., 148 Minn. 143, 181 N. W. 205 (1921). In the 
latter case the court said, "If the contract had been made after the 
appointment, it would have been part of the contract as a condition 
precedent and the plaintiff vested with an interest in the agency 
created: so that it could not be terminated at the will of defendant. 
The statute does not provide that appointment when made shall be 
retroactive. Therefore, there is no reason for holding it should have 
such effect for the benefit of a party who entered into a contract with
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the corporation at a time when it had not been admitted to this 
state.”

Second. Where there is no express statutory provision, some states 
have held the agency irrevocable as one coupled with an interest on 
behalf of resident creditors. McClamrack v. Southern Surety Co., 
193 Iowa 249, 187 N. W. 41 (1922); Frazier v. Steel & Tube Co. of 
America, 101 W. Va. 327, 132 S. E. 723 (1926), in which case the court 
said, “Where a foreign corporation comes into a state for the purpose 
of doing business and is given authority by statute to do so, the per
mission to transact business with the citizens of the state is a suf
ficient contractual consideration for the agreement in regard to 
service of process; and the agreement between the state and the corp
oration being for the benefit of citizens of the state having business 
with the corporation, the agency created by the statute or by ap
pointment becomes a power coupled with an interest and is irrevoc
able as long as the interest in the subject of the power continues.

The third theory is that the designation of an agent to receive ser
vice of process is a condition precedent to the doing of business 
within the state, and is regarded as a contract for the benefit of resi
dent creditors to submit to local jurisdiction which applies to all 
liabilities created within the state and as to such liabilities is ir
revocable. Kelly v. Johnson Nut Co., supra; Magoffin v. Mutual Reserve 
Fund Life Ass’n, 78 Minn. 260, 91 N. W. 1115 (1902). In the latter 
case the court said, “The stipulation was not intended for the benefit 
of the state, but it was an agreement exacted by the state for the 
benefit of its citizens as a condition precedent to the right of the 
company to do business in the state. It entered into and became a 
part of every policy the company issued in the state while it was in 
force, and the insured acquired an interest therein to the same ex
tent as if it were written into each policy, for the parties are deemed 
to have contracted with reference to the statute. Such being the 
case, it follows, and we so hold, that the stipulation in question was 
irrevocable as to any liability of the defendant growing out of its 
policies issued while the stipulation was in force.”

L. M. H.

CONSTITUTIONAL LAW —  I>ue Process —  Equal Protection of 
Laws.

Section 73, sub-sec. (g ), of the California Vehicle Act (Deering’s 
Gen. Laws Supp. 1929, Act 5128, p. 3451), provided for the suspen
sion of an automobile driver’s license on default of payment, within 
fifteen days from the time it shall have become final, of a judgment 
rendered against him for damages on account of personal injuries or 
damages to property in excess of one hundred dollars, resulting from 
the ownership or operation of a motor vehicle by him. The pe
titioner, Lester Lindley, failed to satisfy a judgment against him 
after an accident. A few weeks after the revocation of his license he 
was arrested for driving a vehicle without a license and on inability 
to pay a fine of fifteen dollars was committed to jail. On counsel’s 
petition for a writ of habeas corpus it was held, that the provision 
was unconstitutional, as being discriminatory and unreasonable and
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taking property without due process of law, violating section 11, ar
ticle 1, of the Constitution of this State. Ex Parte Lindley, — Cal. 
App. — , 291 Pac. 638 (1930).

Concomitant with each statistical report of the ever increasing 
number of motor vehicles operated today, there has been constant 
effort made by Legislatures to secure the public a greater safety 
from the many hazards which the motorist has imposed upon society. 
The courts, generally, have displayed a very sympathetic attitude 
toward these legislative attempts to cope with the problem presented. 
However, in their construction of these measures, they have at all 
times guarded the privileges and rights which the framers of the 
Constitution have set out.

A license is a mere privilege; 37 C. J. 168, sec. 4; People v. Dep't 
of City of New York, 189 N. Y. 187, 82 N. E. 187, 13 L. R. A. (N. S.) 
894 and notes (1907). It can be prohibited, and if it may be pro
hibited it can be granted on any condition; Neiv Orleans v. Le Blanc, 
139 La. 113, 71 So. 248 (1916). Hence, it is not a question of a viola
tion of a vested property right. In the instant case the ratio 
decidendi is that the provision of the statute is not a natural classi
fication. Chief Justice Taft says in Truax v. Corrigan, 257 U. S. 312, 
66 L. Ed. 254, 27 A. L. R. 375, 42 S. Ct. R. 124 (1921). “ In adjusting 
legislation to the need of the people of the state the state has a wide 
discretion and it may be fully conceded that perfect uniformity of 
treatment of all persons is neither practicable nor desirable, that class
ification of persons is constantly necessary . . . Classification is the 
most inveterate of reasoning processess. We can scarcely speak or 
think without consciously or unconsciously exercising it. It must 
therefore, obtain in or determine legislation.”

Mere inequality effected by the classification is not enough, how
ever, to bring a statute within the equal protection clause of the 
Constitution “ It must be actually and palpably unreasonable and ar
bitrary.” American Sugar Refining Co. v. Louisiana, 179 U. S. 89 
(1900); Arkansas Natural Gas Co. v. Ry. Commission, 261 U. S. 379 
(1923).

In the instant case, the classification is not a natural one, because 
the provision does not deal directly with the question assumed, viz, 
the lessening of negligence. It operates unequally since it places an 
undue premium on the means to satisfy a judgment rather than on 
the ability or care with which a person drives his motor vehicle. To 
deprive him of this privilege cannot be said to be a reasonable police 
regulation; Contra: In Re Opinion of Justices, 251 Mass. 617, 147 
N. E. 680 (1925), it is rather, in the nature of a penalty, and 
amounts to a denial of the equal protection of the laws, and should 
not be tolerated.

Equal protection of laws means subjection to equal laws, applying 
alike to all in the same situation. A person within the jurisdiction 
of a state is entitled to stand before the law on equal terms to en
joy the same rights as belong to, and to bear the same burdens as 
are imposed upon, other persons in a like situation.

“ This question of Constitutional Law cannot be disposed of by saying 
that the Statute in question may be referred to what are called
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Police powers of the state. The state has, undoubtedly, the power by 
appropriate legislation, to protect the public morals, the public safety, 
and the public health; but if by their necessary operation, its regu
lations looking to either of those ends amounts to a denial to per
sons within its jurisdiction of the equal protection of laws, they 
must be deemed unconstitutional and void.” Harlan, J., in Connelly 
v. Union Sewer Pipe Co., 184 U. S. 540, 46 L. Ed. 679 (1902).

A. A. S.
CONSTITUTIONAL LAW  —  Due Process —  Right of Action as a 

Vested Right.
In 1928, the plaintiff, while riding as an invited guest in defend

ant’s automobile, was injured by the negligent driving of defendant’s 
wife. Conn. Pub. Acts 1927, ch. 308, sec. 1, provided that a guest 
could not recover unless he proved that the accident had been “ inten
tional or caused by heedlessness or reckless disregard of the rights 
of others.’ Bordonaro v. Senk, 109 Conn. 428, 147 Atl. 136 (1929). 
The "Guest Act” was declared to be unconstitutional as not being 
duly signed by the governor. State v. McCook, 109 Conn. 621, 147 
Atl. 126, 64 A. L. R. 1453 (1929). In 1929 an act was passed validat
ing the Guest Act. Pub. Acts 1929 (Sp. Sess.) cc. 1-5. The trial 
court held for the defendant and plaintiff appeals. Held, judgment 
reversed and new trial ordered; that the act validating the Guest Act 
was unconstitutional (Conn. Const., Art. 1, sec. 12), as impairing a 
vested property interest, viz., the plaintiff’s right of action. Siller v. 
Siller, — Conn. —, 151 Atl. 524 (1930).

This constitutional provision is identical in effect with the due
process clause of the Federal Constitution. 2 Cooley Const. Limita
tions (8th ed., 1927), 723 et seq. It is a general rule of law that 
no one has a vested right in any particular remedy. National Surety 
Co. v. Architectural Decorating Co., 226 U. S. 276, 57 L. Ed. 221 
(1912); 2 Cooley op. cit. supra, 754 et seq. Nor in modes of pro
cedure. Brotherhood of American Yoemen v. Manz, 206 Pac. 403,
23 Ariz. 610 (1922). In the instant case, the Supreme Court of Con
necticut held that the guest’s right of action for personal injuries 
was a vested right that could not be impaired by subsequent legisla
tion. Authorities are in conflict as to this point, viz., is an accrued 
right of action a vested right? If a court holds that it is, then it 
follows that it is property in the same sense in which “ tangibles are 
property and is equally protected against arbitrary interference.” 
Haling v. Industrial Commission of Utah, 263 Pac. 78 (Utah, 1927); 
Angle v. Chicago M. & St. P. Co., 151 U. S. 1, 38 L. Ed. 55 (1894).

In general, an existing right of action for injuries, which has ac
crued to a person under the rules of common law or in accordance 
with its principles, is a vested property interest which is protected 
by the due process clause of the Fifth and Fourteenth Amendments 
of the Federal Constitution. Harris v. Peterson, 220 N. W. 174 (Wis., 
1928); Collet v. Alcoto, 290 Pac. 438 (Cal., 1930); Thomas v. Dis- 
brow, 224 N. W. 26 (Iowa, 1920). On the other hand, if the right 
of action is given by statute, then generally, courts are agreed that 
it can be taken away by subsequent legislation, provided that the
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right is still inchoate, not perfected by final judgment. Bejgar v. 
Zawadzki, 232 N. W. 746 (Mich., 1930); Bailey v. School District 
108 Wash. 612, 185 Pac. 810 (1919); 12 C. J. 972, sec. 551. Contra: 
Ettor v. City of Tacoma, 228 U. S. 148, 57 L. Ed. 773 (1913). How
ever, a state may by statute prevent a subsequent legislature from 
taking away a cause of action or existing defence after the suit is 
commenced. Wms. Ann. Const, of Okla., Art. 5, sec. 52; Atchison, 
T. d S. F. Ry. Co. v. Eldredge, 169 Pac. 1071 (Okla., 1917). When
ever a right of action is reduced to judgment, then it is a vested 
right which cannot be impaired by subsequent legislation. Merchants 
Bank v. Ballou, 98 Va. 112, 32 S. E. 481 (1892); 6 R. C. L. 319, sec. 
•307; Wall v. Chesapeake d O. Ry. Co., 125 N. E. 20, 290 111. 227 
(1919).

It is submitted that the principal case is in accord with the better 
holding that a personal right of action once accrued under the prin
ciples of the common law, is a vested property interest which cannot 
be impaired by the passage of a retroactive validating act.

J. C. S.
CONSTITUTIONAL LAW— Right of Trial by Jury in Criminal 

Cases— “Petty Offenses.”

Defendant was brought before the Police Court of the District of 
Columbia upon an information charging him with operating a motor 
vehicle “ in such manner and condition as to endanger property and 
individuals, contrary to and in violation of . . . the Traffic Regula
tions. . . .’ He requested a jury trial, which was denied. A trial be
fore the court resulted in conviction. On writ of error, the judg
ment was reversed. (— App. D. C. —, 38 F. (2d) 535 (1930). Held, 
that the offense charged was not a “petty offense" and that the de
fendant was entitled to a trial by jury. Judgment of the Court of 
Appeals affirmed. District of Columbia v. Colts, 282 U. S. —, 75 L. 
Ed. — , 51 Sup. Ct. 52 (1930).

For pertinent comment, see N ote (1930) 18 G eobgetown  L a w  
J o u r n a l , 374, 390. J. D. O’R., Jb .

DAMAGES— Bodily Injury.
Plaintiff, after informing defendant’s agent that she desired to reach 

home that afternoon in order to care for her two infant children 
unattended except by their invalid grandmother, was informed that she 
could make connection with another of defendant’s trains and reach 
home before night. Acting on the agent’s information, she bought a 
ticket and on arriving at the transfer point found that the next train 
for her home town would not leave until the following day. Plaintiff 
was greatly disturbed at the thought of her infant children and their 
Invalid grandmother spending the night alone. Being without funds 
she "hitch-hiked” to her home and her exposure to Inclement weather, 
together with her anxiety, affected her nerves and brought on other 
illnesses. She brought suit and the defendant resisted recovery on the 
ground that plaintiff had suffered no bodily injury and therefore could 
not recover for mental anxiety. The court disposed of defendant’s
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contention in these words, “ In order to receive bodily injury, it was 
not necessary that the plaintiff should lose a limb or receive a 
broken limb, or to have wounds inflicted on her body. Having her 
nervous system injured and being made sick, in the manner she 
testified, constitutes bodily injury,” Spaugh v. Atlantic Coast Line 
R. Co., 155 S. E. 145 (S. C., 1930).

It being the law in many states that no recovery can be had for 
mental suffering in the absence of bodily or physical injury, it there
fore becomes important to determine what constitutes physical or 
bodily injury. “ In an Irish case (Bell v. Great Northern R. Co., 26 
L. R. Ir. 428) there was a recovery where the ‘nervous shock’ pre
ceded any other injury and where there was no element of wilfulness. 
The court reached the conclusion that there is no distinction be
tween ‘nervous shock’ and physical injury.” 3 Sutherland on 
Damages (4th Ed.), 3484. In Sloane et al v. Southern Cal. Ry. Co., 
I l l  Cal. 668, 44 Pac. 320 (1896) the court said: "The real question 
presented by the objections and exception of the appellants is whether 
the subsequent nervous disturbance of the plaintiff was a suffering 
of the body or of the mind. * * * It is a matter of general knowledge 
that an attack of sudden fright or exposure to imminent peril, has 
produced in individuals a complete change in thedr nervous system, 
and rendered one who was physically strong and vigorous weak and 
timid. Such a result must be regarded as an injury to the body 
rather than to the mind even though the mind be at the same time 
injuriously affected.” In Green v. Shoemaker & Co., I l l  Md. 69, 73 
Atl. 688 (1909) the court said: "But when it is shown that a ma
terial physical injury (which in this case was nervous prostration) 
has resulted from fright caused by a wrongful act and especially, as 
in this case, from a constant repetition of wrongful acts (blasting 
of stone which fell on room occupied by plaintiff) in their nature 
calculated to cause constant alarm and terror, it is difficult, if not 
impossible, to perceive any sound reason for denying a right of ac
tion in law, for such physical injury.” W. H. H.

EVIDENCE— Foreign Law— Functions of Court and Jury.
In a petition for naturalization, the question arose as to whether 

the applicant was a citizen of Canada. This question depended upon 
the laws of Canada. Held, that the laws of Canada will not be ju
dicially noticed but that they must be proved as faets. In re 
Stamenoff, 43 F. (2d) 124 (D. C. E. D. Mich., 1930).

Though foreign law is generally regarded as a matter ef faet, there 
is little harmony in the decisions as to whether it is a fact to be 
proved to the court or to the jury. It is certainly a fact in the sense 
that it must be pleaded and cannot be relied upon on demurrer. In
graham v. Hart, 11 Ohio 255 (1843).

Whether the foreign law presents a court or a jury question may 
be made to depend upon the manner of its proof. If it is proved, 1. 
by reading of a foreign statute, or, 2. by reading judicial decisions 
of the foreign state, or, 3. by reading a statute and court decisions 
construing it, what is the foreign law Vs a question for the court



236 GEORGETOWN LAW JOURNAL

upon the theory that construction of documents is a function of the 
court. Kline v. Baker, 99 Mass. 253 (1868); Gibson v. Ins. Co., 144 
Mass. 81, 10 N. E. 729 (1887); Cook v. Bartlett, 179 Mass. 576, 61 N. 
E. 266 (1901); Bogitch v. Potlatch Lumber Co., 93 W!ash. 585, 161 P. 
487 (1916) (held to be a finding of law, and subject to review); 
Thomson Co. v. Palmer, 52 Minn. 174, 53 N. W. 1137 (1893); cf. 
State v. Morgan, 42 S. D. 517, 176 N. W. 35 (1920).

But where the testimony of experts, either alone, or in aid of the 
construction of statutes or decisions, or both, is offered, there appears 
to be no harmony. Massachusetts, by a long line of authorities has 
definitely established that in such case, the question is one for the 
jury. Holman v. King, 7 Met. 384 (1844); Kline v. Baker (dictum) 
supra; Ufford v. Spaulding, 156 Mass. 65, 30 N. E. 360 (1892); Elec
tric Welding Co. v. Prince, 200 Mass. 386, 86 N. E. 947 (1909); Asko- 
with v. Massell, 260 Mass. 202, 156 N. E. 875 (1927). The effect of 
these decisions would seem to be annulled by Acts and Resolves, 1926, 
c. 168, providing for judicial notice of all foreign laws. See Lennon 
v. Cohen, —  Mass. —, 163 N. E. 63 (1928).

New Hampshire and Vermont are on opposite sides of the contro
versy. The former holds that the question is one for the court. 
Ferguson v. Clifford, 37 N. H. 86 (1858); Hansen v. Gi'and Trunk R. Co., 
78 N. H. 518, 102 A. 625 (1917); Baribault v. Robertson, — N. H. 
—, 133 A. 21 (1926). The case of Pickard v. Bailey, 26 N. H. 152 
(1852) is probably good in every jurisdiction, holding that where 
admissibility of evidence depends upon the state of the foreign law, 
the question is for the court, though the law is proved by experts 
alone. Vermont holds that where the foreign law is proved by ex
perts, the question is for the jury except in the absence of conflict 
in the testimony. Tarbell v. Grand Trunk R. Co., 94 Vt. 449, 111 A. 
567 (1920).

In North Carolina, the credibility of the experts is submitted to 
the jury, but the court reserves to itself the construction of the 
foreign law. Keasler v. Ins. Co., 177 N. C. 394, 99 S. E. 97 (1919). 
It was formerly held there that the construction of the foreign law 
was for the jury. Moore v. Gwynn, 5 Ired. (27 N. C.) 187 (1845). 
But this practice was discountenanced in Hooper v. Moore, 5 Jones 
(50 N. C.) 130 (1858).

Washington does not allow expert testimony of foreign law to be 
presented to the jury. Rood v. Horton, 132 Wash. 82, 231 P. 450 
(1924). Christiansen v. Graver Tank Works, 223 111. 142, 79 N. E. 79 
(1906) has been cited as authority for a similar proposition in Illinois, 
but all that was decided there was that statutes and reported de
cisions of another state might be introduced out of the presence of 
the jury. But the dictum in the opinion indicates that the Washing
ton rule would be applied if a case should arise.

The Massachusetts rule, prior to the 1926 statute, of addressing the 
testimony of witnesses to the jury is followed in Connecticut and New 
Jersey. Dyer v. Smith, 12 Conn. 384 (1837); Fithian v. Pennsylvania 
R. Co., 91 N. J. L. 275, 103 A. 193 (1918).

Wisconsin has adopted the Vermont rule as expressed in the Tarbell
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case, supra. Hite v. Keene, 149 Wis. 207, 134 N. W. 383, 135 N. W. 354 
(1912).

New York has not yet had occasion definitely to commit itself, but 
has indicated that it will adopt a rule similar to that of Rood v. 
Horton, supra. Fitzpatrick v. International Ry. Co., 252 N. Y. 127, 169 
N. E. 112 (1929). There the court said: “ All of the authorities agree 
that the construction of foreign statutes is a matter for the court 
and that their meaning should not be left to the jury as a question 
of fact. . . . But how about court decisions? When these state the 
unwritten law of the foreign jurisdiction with reasonable certainty 
and clearness their application should not be left to the speculation 
of twelve men. If instances should arise, which will be rare, where 
the decisions are so perplexing or doubtful that experts disagree on 
the law we shall have to determine whether the question of the 
foreign law must then be solved by the jury. How the jury can do 
this as well as the judge, experienced in the law, I cannot quite 
appreciate.” Judge Crane then went on to quote and approve Wig- 
more’s view, infra. A former case, Hanna v. Lichtenhein, 225 N. Y. 
579, 122 N. E. 625 (1919), arising on a question of pleading, showed 
the court’s disposition to regard the construction of a foreign law 
as a question for itself.

Justice Story (Conflict of Laws, sec. 638) ventures that foreign 
law should be proved to the court rather than to the jury. Mr. 
Bigelow, in the eighth edition of this work (1883) agrees with the 
author, but states that the opposite rule obtains when the foreign 
laws are proved by experts. Greenleaf (Evidence, 13th ed., sec. 486) 
declares Story’s vie,w to be the law. But his footnote admits that 
sometimes foreign law may present a jury question, citing Holman 
v. King, supra, and McCormick v. Garnett, 5 DeG., M. & G. 278 
(1854). The latter is a chancery case, tried without a jury, and 
the principle enunciated is at best obiter. Minor ( Conflict of Laws, 
sec. 213) merely adverts to the circumstances when adjudged cases 
are introduced as evidence of the foreign law, and states that the 
jury is to pass upon the factum of the decisions, while the court is 
to construe them. Wharton (Conflict of Laws, sec. 773) rejects 
Story’s view and says that the foreign law must be proved to the 
jury and matters of competency and of construction (presumably, of 
written instruments) are for the court. Parmele’s edition of this 
work (1905, at sec. 773a) is the only instance of an elementary 
writer investigating, or even alluding to the many and devious 
variations of the rule. It is said there that the jury’s function may 
be anything from finding as to the factum of a foreign law while 
the court finds all else, to any of an increasing number of powers, 
each step of which correspondingly decreases the number of func
tions left for the court. Passing reference is made to the editor’s 
conviction that Story’s rule is the logical one. Dean Wigmore 
(Evidence, sec. 2558) states, in addition to citing many cases without 
comment, that “ It is generally held that a foreign law is a matter 
of ‘fact’ ; i. e., its existence 'is to be determined by the jury. But 
the only sound view, either on principle or on policy, it that it should 
be proved to the judge.” There follows a lengthy excerpt from
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the opinion in Hooper v. Moore, supra, which is evidently in com
plete accord with the author’s views. McKelvey (Evidence, 3rd ed., 
p. 276) simply states that the court is to decide what the foreign 
law is, basing its decision upon the evidence offered. Hughes 
(Evidence, 6) does not acknowledge the question, merely stating that 
foreign laws are not judicially noticed, but not suggesting the method 
of proving them. J. D. O’R., Jr.

FIXTURES— Effect of Conditional Sale Contract as Between Vendor 
and Subsequent Purchaser; Constructive Notice.

Vendor sold bathroom fixtures with the understanding they were 
to be installed in vendee’s residence, but that they were not to be 
removed without the consent of the vendor, and that title was to 
remain in the vendor until the full payment of the purchase money. 
The contract was in writing and recorded as a chattel mortgage 
under Georgia statute. The fixtures were installed and afterwards 
the vendee sold the residence to a third party, who bought in good 
faith and without actual notice of the agreement as to title reten
tion. The vendee failed to pay for the fixtures and the vendor 
brought trover against the subsequent purchaser of the real property. 
Held, that the record of the conditional sale contract as a chattel 
mortgage was not constructive notice under the recording act of that 
state to the subsequent purchaser of the real property, that title 
to the fixures remained in the original vendor, and the subsequent 
purchaser therefore acquired title to them. Skinner v. Stewart 
Plumbing Co., —  Ga. App. —, 155 S. E. 97 (1930).

"Where the grantee of the realty takes with notice of the agree
ment for the retention of the title in the seller of the fixtures ‘the 
authorities are in unison to the effect that such an agreement will 
prevail as against a subsequent purchaser’ of the realty, who has 
notice, actual or constructive, of the agreement.” Liddell Co. v. 
Cork, 120 S. C. 481 (1922), 113 S. E. 327, 329; 23 A. L. R. 800, and 
note; 26 C. J. 676. The question therefore is what constitutes con
structive notice? The answer depends largely upon the statutes 
providing for the recording of title retention contracts, the statutes 
varying in the several states. Moreover, upon what constitutes con
structive notice "the authorities . . . appear to be nearly evenly 
divided. The vie.w . . . that the recording of the conditional sale 
agreement as a chattel mortgage was not constructive notice . . .  is 
perhaps supported by somewhat the greater weight of authority. 
On the other hand the view that the recording of a chattel mortgage 
or contract of conditional sale is sufficient to charge . . . notice has 
the support of many courts of high standing.” Liddell Co. v. Cork, 
supra. In Crown v. Regna Const. Co., 146 A. 346 (N. J. Ch., 1929) 
a mortgagee was held not to be a subsequent purchaser of apart
ment houses as against reserved title of vendors to refrigerators, 
kitchenettes, gas ranges and lighting fixtures. There the title re
tention contract was recorded under the uniform conditional sales 
act of the state.

In Skinner v. Stewart Plumbing Co., supra, an attempt is mads 
to distinguish between decisions, on the kind of fixtures involved.
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It is pointed out that the attachments there concerned were bath 
fixtures and that it could not be said that the presence of them 
“should put a prospective purchaser of the land upon inquiry as to 
their history” as was said of the sawmills, ginning outfits and sim
ilar machinery in Liddell Co. v. Cork, supra.

The broad ground for the court’s decision in Skinner v. Stewart 
Plumbing Co., supra, is that “ the seller by a record which in law 
is applicable only to personalty is seeking to burden that which 
by his consent apparently became realty, and justice and reason 
would both argue that, as to purchasers acting in good faith and 
without actual notice, the property should be treated as what it 
appears to be unless there is some record incumbrance upon the 
land such as would amount to constructive notice.”

The court does not decide what form of security the vendor of 
fixtures should obtain, but quotes from Tibbetts v. Horne, 65 N. H. 
242, 23 A. 145, 15 L. R. A. 56, 23 Am. St. Rep. 31, that “ the defendant 
. . . should have taken a mortgage of the land or other security con
sistent with the safety intended to be given to innocent purchasers 
by the registry law.” R. H. A.

INCUMBRANCES— Natural Stream as Breach of Covenant Against 
Incumbrances.

The answer to a bill to foreclose a purchase-money mortgage 
alleged a breach of a covenant against incumbrances in that a 
natural waterway ran across the land, thus giving djoining land- 
owners an interest in the land. Held, that such a waterway does 
not constitute an incumbrance, the rights of neighboring landowners 
being incidental to their ownership, not in the nature of easements. 
BenrHor Corporation v. Conant Realty Co., — N. J. Eq. —, 151 Atl. 554 
(1930).

At to what constitutes an easement, see N ote (1930), 18 G eorge
tow n  L a w  J o u n b al  158. J. D. O’R., Jb .

MARRIAGE AND DIVORCE— Annulment; Jest But No Fraud; 
Jurisdiction of Equity.

“A proper construction of the pleadings shows that although the 
marriage was agreed upon and took place in a spirit of levity and 
joke, nevertheless there was no fraud on the part of either party 
as against the other. . . . Petitioner has never cohabited or lived 
with the defendant nor recognized him as her husband. . . . Society 
in general is concerned in all marriage contracts, and therefore they 
cannot be set aside lightly and without cause. However much this 
court might be disposed to decide the abstract question presented, 
that is, whether a court of equity has jurisdiction to annul a mar
riage contract, we are without jurisdiction to do so in the present 
case.” In such words the court refuses annulment of a marriage 
contracted in jest. Hand v. Berry, 154 S. E. 239 (Georgia, 1930).

The court shies away from the question of jurisdiction, but 
that question is so linked with one of substance that it would be 
well to go into it. Purely collateral transactions should first be
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distinguished, as where the validity of a marriage is collateral to the 
main issue. Thus in a petition for a partition of real estate under a 
will a claimant may show relationship to the deceased through an 
alleged marriage. Travers v. Reinhardt, 205 U. S. 423, 27 Sup. Ct. 
563, 51 L. Ed. 865 (1907). Or, in suing for the personal injury death 
claim of a man, a woman may prove that she is the widow of the 
man, and then collaterally bring in issue a marriage. Great Northern 
Ry. Co. v. Johnson, 166 C. C. A. 181, 254 Fed. 683 (1918).

But in the case at hand and in many other cases it is necessary 
to have a decree that will act in rem as where the marriage is not 
collateral to another issue but is brought directly into question, 
and where the finding as to the marriage will bind all the world and 
not just the parties to the suit. The Ecclesiastical Courts in Eng
land had such jurisdiction in rem. Dalrymple v. Dalrymple (Con
sistory Court of London), 2 Hagg. Cons. 54 (1811). In America 
there is no ecclesiastical court. The procedure of the equity courts 
closely approximate that of the ecclesiastical courts, hence American 
equity courts began assuming their jurisdiction. And this was done 
although a decree in rem was being given, and it is axiomatic that 
equity acts in personam apart from statute. Wightman v. Wightman, 
4 Johns. Ch. (N. Y.) 343 (1820).

A recent case in Maine refused to annul a marriage brought about 
through taking up a dare. Brooks-Bischoffberger v. Bischoffberger, 
149 A. 606 (1930). Here there was a statute permitting an annul
ment “when the validity of a marriage is doubted.” R. S. c. 65, §15, 
Maine (1916). The courts in Maine have not made use of the 
statute in giving decrees in rem, preferring to say that the custom 
of equity giving decrees that were recognized as binding everyone 
in this matter, was too well established. Unity v. Belgrade, 76 Me. 
419, 422 (1884).

An inspection of the statutes in Georgia shows that in grounds 
of annulment and divorce grouped together under the one 
heading “ divorce,” jest is not mentioned. §§2945, 2946, Michie’s
Code 1926. §2933 of the same code says that “ to constitute an
actual contract of marriage, the parties must be consenting thereto 
voluntarily, and without any fraud practiced upon either. . . .” Per
haps a great deal of emphasis was put on the last clause of the 
quotation, but §2930 says that “ to constitute a valid marriage . . . 
there must be— (2) an actual contract. . . The Georgia court 
did not refer to the statutes of its legislature as did the Maine 
court. Even though the element of fraud is appended to the statute 
as a matter showing lack of consent, yet obviously there may be 
lack of consent in many other instances and the court could choose 
to rely on the general section saying that there must be an “actual 
contract.”

The present day common law technique of objective mutual assent 
now displaces the older theory of the meeting of the minds. We 
look at the objective conduct and the spoken words and say that 
these are binding; and we say that if a party fails to speak up or 
act in accord with his intent, then he will be bound irrespective of 
the intent. Williston on Contracts §20 (1910).
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McClurg v. Terry, 21 N. J. Eq. 225 (1870), is the outstanding case 
allowing annulment for a marriage brought about by jest. If we use 
the analysis of objective assent, we say in this case that when there 
is jest in the exchange of words necessary to bring about the mar
riage, there is no objective manifestation of assent. The joking is a 
manifestation to the outside world that the words are not to be 
taken in the meaning in which they would be taken if there were no 
jest. The mutual assent is the vital thing in the marriage. In Mere
dith v. Shakespeare, 96 W. Va. 229, 122 S. E. 520 (1924), an annulment 
was given on the same ground. See Tiffany on Domestic Relations, §5 
(1921). At the time of the exchange of assent, what is to be looked 
for is the manifest, objective words and acts shown to all present. 
If the intentions of the parties are kept secret and reserved and not 
shown either by spoken words or objective conduct, then the mental 
reservations against marriage are unavailing and a contract of mar
riage is brought about. Barker v. Barker, 88 N. Y. Misc. 300, 151 N. 
Y. Supp. 811 (1914).

The Georgia court says that “ society in general is concerned in all 
marriage contracts.” Now the status of marriage is superimposed 
upon and follows the contract of marriage. We must first find the 
contract before we talk about the status. And it might be said that 
the public policy applies to the marriage status rather than to the 
marriage contract, and that in the marriage contract, we use the 
principles involved with all other contracts, namely, that of objective 
mutual assent. And something less than fraud may show a lack of 
mutual assent. There is no need to be frightened at the jest doc
trine being pushed too far. Thus, in Girvan v. Griffin, 91 N. J. Eq. 
141, 108 A. 182 (1919), the court affirmed the doctrine but said that 
the evidence in the case at hand was not sufficient to set out jest.

As to the procedural matter of jurisdiction in rem, the courts do 
not seem to have paid a great deal of attention to it, assuming juris
diction if the substantive matter warranted relief.

J. J. H.

MASTER AND SERVANT— Injury Not in the Course of the Em
ployment.

An employe after the completion of the night shift voluntarily re
mained upon the employer’s premises and went to sleep in a motor 
barn. After a lapse of time he was injured when a mine motor ran 
over his leg while he ,was still asleep. Held, that the compensation 
commissioner was warrented in holding that the injury did not arise 
in the course of, and result from, his employment. Damron v. State 
Compensation Commissioner, 155 S. E. (W. Va.) 119 (1930).

An injury arises in the course of the employment within the Work
men’s Compensation Act when it occurs within the period of the 
employment, at a place where the employee reasonably may be in the 
performance of his duties, and while he is fulfilling those duties, or 
engaged in doing something incidental thereto. Where an employe 
of the defendant was injured on the way to a picnic held annually by 
the defendant, the transportation being arranged and provided for 
by the employer, and those who did not attend not being paid, the
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injury was held, to have been sustained in the course of the em
ployment. Stakonis v. United Advertising Co., 110 Conn. 384, 148 Atl. 
334 (1930). An injury in the course of the employment embraces all 
injuries received while engaged in furthering the business of the em
ployer and injuries received while on employer’s premises, provided 
that the employe’s presence must ordinarily be required at the place 
of injury, or, if not so required, the employe’s departure from the 
usual place of employment must not amount to an abandonment or 
be an act wholly foreign to his usual work. Shoffler v. Lehigh Valley 
Coal Co., 290 Pa. 480, 139 Atl. 192 (1928). A motorman of a street 
car had just completed an extra shift at 3 A. M. after twelve hours 
work. His regular shift was to begin in two hours and fifteen minutes. 
Since it would take him an hour and a half to go home and return 
he remained in the car, which was not forbidden, and fell asleep. He 
was killed by the burning of the barn caused by the negligence of a 
fellow employe. His act in remaining in the car and falling asleep 
was held not to suspend the relationship of master and servant, but 
was within the course of the employment. Taylor v. Saunders, 71 
Colo. 160, 204 Pac. 608 (1928). But a servant is not acting within 
the course of the employment if he is engaged in some pursuit of 
his own. Rivenbark v. Hines, 180 N. C. 240, 104 S. E. 524 (1920); 
Conveyor’s Coi'poration of America v. Industrial Commission of Wis
consin, 228 N. W. (Wis.) 118 (1929), (where the employe was killed 
trying to rescue an employe of another corporation.) A driver of a 
wagon, while on a ferry, deliberately arranged himself on the seat 
of the wagon to take a nap. He fell and was hurt. Held, not com
pensable as arising out of and in the course of the employment in 
the absence of any showing of the employer’s consent, or that it was 
part of the terms of the employment, although there was no express 
rule against it. Corrina v. De Barbieri, 225 N. Y. S. 92, 221 App. Div. 
631 (1927). But where the driver inadvertently fell asleep while 
driving and was thus injured compensation was allowed. Dixon v. 
Andrews, 91 N. J. L. 373, 103 Atl. 410 (1918). A night watchman 
whose duty it was to go around the plant, sat down on a chair 
near an open door and fell asleep, falling down an open chute. Held, 
not to have arisen in the course of the employment because he volun
tarily abandoned it for purposes of his own. Matter of Gifford v. 
Patterson, Inc., 222 N. Y. 4, 117 N. E. 946, 6 A. L. R. 576 (1917). But 
where an employe, who had to wait fifteen minutes for a freight ele
vator, sat down near a boiler and became drowsy because of the 
heat, and fell asleep, his clothing catching on fire in some unaccount
able manner, recovery was allowed on the ground that the employment 
had not been abandoned by the employe. Richards v. Indianapolis 
Abattoir Co., 92 Conn. 274, 102 Atl. 604 (1917). If an employe leaves 
his work and goes to sleep in another part of the plant and is in
jured about three hours afterward through the horseplay of his 
fellow workman, the injury did not arise in the course of his em
ployment. Colucci v. Edison Portland Cement oC., 94 N. J. L. 542, 
111 Atl. 4, 10 A. L. R. 1486 (1920).

The general rule seems to be that when the contract of employ
ment contemplates that the employees shall sleep upon the premises
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of the employer, the employe, under such circumstances, is considered 
to be performing services growing out of, and incidental to such em
ployment during the time he is on the employer’s premises. Schneid
er’s Workmen's Compensation Law, 608, par. 279. The test seems to 
be whether or not the workman is given a choice in the matter and 
is as free as possible to come and go as he pleases. Phillip v. Hayes, 
119' L. T. R. 133 (1918); note 17 N. & C. C. A. 948; Texas Em
ployer’s Insurance Association v. Lawrence et al, 14 S. W. (2d) 951 
(1929) where an employe was required to sleep in a tent provided 
and controlled by the employer and was there injured, the injury ,was 
held to be sustained in the course of the employment. If the servant 
was not required to remain on the employer’s premises, but was free 
to room in town, but for his own convenience occupied quarters 
furnished by the employer and was hurt while there, the injury is 
not compensable under the Workmen’s Compensation Acts. Associ
ated Oil Co. v. Industrial Accident Commission, 191 Cal. 557, 217 N. 
E. 744 (1923); Guiliano v. O’Connell’s Sons, 105 Conn. 695, 136 Atl. 
677, 56 A. L. R. 504 (1927).

A master’s liability for injury to his servants exists for a reason
able time after working hours for purposes incidental to the employ
ment. Taylor v. Bush, 22 Del. 306, 66 Atl. 884, 12 L. A. R. (N. S.) 
583 (1907); Moran v. N. Y. N. H. & H. R. Co. (injury received while 
leaving the plant), 109 Conn. 94, 145 A. 567 (1929).

An engineer of a threshing machine that went from farm to farm 
had to watch it at night. While asleep in a barn housing the ma
chine, on the premises where he was then working, he was injured 
by the falling of a wagon bed. He had previously refused an invitation 
to sleep in the farmhouse. Held, the accident which caused the death 
was due to a hazard to which he would not have been exposed apart 
from his employment. In re Bollman, 75 Ind. App. 46, 126 N. E. 639 
(1920). The United States Supreme Court said, in the case of 
Cudahy v. Parramore, 263 U. S. 425 (1923) that the basis of these 
decisions is, that under the special facts of each case the employ
ment itself involved peculiar and abnormal exposure to a peril, which 
was annexed as a risk incident to the employment.

While it should be the care of every court to construe the facts 
and interpret the law in such a manner as will give the injured em
ploye or his dependents a remedy if it can reasonably be done, since 
the passage of the Workmen’s Compensation Acts was effected to 
alleviate the stringency of the common law in this regard.

J. A. L.
MINES AND MINING— Unopened Mines; Dower.

On August 11, 1897, J. C. Eversole made a contract by which he 
bought from Grisby, the coal, minerals, oils and gases underlying 
their property, together with certain mining rights and privileges. 
Before the survey of this land was completed he sold to J. H. White 
and O. H. Harrison one-half of what he had purchased. Eversole 
died intestate, and left surviving him his widow and five children, to 
whom these coal and mineral rights passed under the Kentucky 
Statute of Descent and Distribution. After the death of Eversole,
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White and Harrison completed the survey ot the property and settled 
with the Gribsbys, .who then deeded the rights, one-half to White and 
Harrison and the other half to the widow and the heirs of Eversole. 
The deed stipulated that it conveyed title to the widow and heirs in 
the same manner as they would hold the same now had it been con
veyed to Eversole during his life and had he died seized and 
possessed of the same. Eversole’s children sold their interests to the 
plaintiff, the widow joined as grantor in the deed of one of them. 
White's heirs sold their interest to the plaintiff, and Harrison sold 
his rights to the defendant. No mines had been opened, and the 
minerals still lay untouched. The court ordered the privileges sold 
for division, and granted the widow’s claim of dower. Plaintiff ap
pealed on the ground that the rights should have been divided in 
kind, and that the widow was not entitled to dower because of 
laches, she not having asserted her right until 43 years after the 
death of her husband. Held, affirmed. Trimble v. Kentucky River 
Coal Corporation, — Ky. —, 31 S. W. (2d) 367 (1930).

The Court of Appeals in affirming the judgment of the Circuit 
Court, pointed out, that because of the condition of the coal veins, 
they being cut in twain by a creek, and very much broken up, and 
of varying thicknesses, it would be quite a difficult matter to make 
an equitable division in kind. There is also the fact that an equit
able division of property containing oil and gas deposits is practically 
impossible. Union Gas and Oil Co., v. Wiedeman Oil Co., 211 Ky. 361, 
277 S. W. 323 (1925); Ball v. Clark, 150 Ky. 383, 150 S. W. 359 (1912); 
Scott v. Pond Creek Coal Co., 152 Ky. 67, 153 S. W. 23 (1913). A 
compulsory partition of the mineral rights in this case by laying off 
sections on the surface would bear more resemblance to a specula
tive enterprise than it would to an equitable division. Scott v. Pond 
Creek Coal Co., supra.

In answer to the objection that the widow was not entitled to 
dower rights in the unopened mines; Kentucky has adopted the 
Corporeal Rule governing mining rights and privileges, i. e., “ a pur
chaser of oil, gas, coal or mineral rights by his purchase acquires 
not only a right to go upon the property and take the designated 
substances, but by his purchase acquires the ownership of the sub
stances as they lie, on, in, or beneath the property.” Wakenva Coal 
Co. v. Johnson, 234 Ky. 558, 28 S. W. (2nd) 737 (1930); Grey-Mellon 
Oil Co. v. Fairchild, 219 Ky. 143, 292 S. W. 743 (1927); Adams v. 
Elkhorn Coal Corp., 191 Ky. 706, 251 S. W. 654 (1923); Eager v. Pol
lard, 194, Ky. 276, 239 S. W. 39 (1922); Hoskins v. Northern Lee Oil 
& Gas Co., 194 Ky. 628, 240 S. W. 377 (1922). According to the rule 
adopted by Kentucky, the coal, oil, gas and mineral rights purchased 
by J. C. Eversole in 1897 were real estate owned in fee simple. 
Therefore when J. C. Eversole died, his wife became invested with 
dower in this property. Gen. Stats. 1883, p. 527, c. 52, art. 4, pp. 2; 
Ky. Stat. (Carroll, 1922), sec. 2132; Contra: Hopper v. Herring, 75 N. 
J. L. 212, 67 A. 714 (1907); Eckert v. Peters, 55 N. J. Eq. 379, 36 A. 
491 (1879); Phillips v. Springfield Crude Oil Co., 76 Kan. 783, 92 P. 
1119 (1907); Huff v. McCauley, 53 Pa. 206, 91 Am. Dec. 203 (1866). 
In all these cases the courts are governed by the Incorporeal Rule,
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which is that the purchaser gets a mere right to go upon the prop
erty in question and by suitable operations to take the designated 
substance therefrom. J. M. K.

NEGLIGENCE— Doctrine of “Last Clear Chance.’’
A boy went upon the railroad track of the defendant after the 

lowering of the guard gates, which warned of the approach of a 
train. He stood within the overhang of the engine, looking neither 
to the right or left. The fireman and brakeman of the oncoming 
train saw the boy at a distance of 160 feet, instantly shouting to the 
engineer, who applied the air-brakes at once; but it was too late to 
avert injury to the boy which resulted in his death. Plaintiff, as ad
ministrator, brings action to recover damages. Judgment of the trial 
court for the plaintiff was affirmed by a divided court of the Ap
pellate Division of the Supreme Court, 227 App. Div. 840, 237 N. Y. S. 
924, and defendant appeals. Held, Judgment reversed, and the com
plaint dismissed. Woloszynowski v. New York Central R. Co., 254 
N. Y. 206, 172 N. E. 471 (1930).

In argument the plaintiff attempted to invoke the application of the 
“last clear chance” doctrine, a rule of law which makes the defend
ant liable for injury to the plaintiff where the defendant saw or 
should have seen the peril of the plaintiff, and by the exercise of due 
diligence could have avoided injuring him notwithstanding the plain
tiff's negligence in placing himself in a position of danger from 
which he could not extricate himself. Tartar v. Missouri, Kansas, 
Texas R. Co., 119 Kan. 365, 239 Pac. 754 (1925).

The negligence of the defendant in being in a place where he had 
no right to be is unquestioned. Nelson v. Lake Shore & M. S. Ry. Co., 
185 App. Div. 174, 172 N. Y. S. 766 (1918); Keller v. Erie RR. Co., 
183 N. Y. 67, 75 N. E. 965 (1905).

The brakeman and fireman, who first saw the boy, did not stand 
by inert, unwilling to do anything. But it is insisted that the brake- 
man and fireman failed to properly discharge the duty thrown upon 
them by this doctrine of the law, in that instead of shouting to the 
engineer, they should have jumped to apply the air-brakes themselves, 
thereby saving seconds. But see Lewis v. L. I. RR. Co., 162 N. Y. 52, 
62, 56 N. E. 548 (1900), “Where an employe is confronted with a 
sudden emergency, the failure on his part to exercise the best judg
ment does not render the master liable;” and, “For an error in judg
ment in an emergency where two courses are open to the employe, 
the master is not liable.” Stabenau v. Atlantic Ave. RR. Co., 155 N. 
Y. 511, 50 N. E. 277 (1898); Bittner v. Crosstown St. Ry. Co., 153 N. 
Y. 76, 46 N. E. 1044 (1897); Wynn v. Cent. Park, N. & E. R. RR. Co., 
133 N. Y. 575, 30 N. E. 721 (1892). At most, there was an error in 
judgment in an emergency so sudden and immediate that seconds 
made a difference. But it is not enough to invoke this doctrine to 
determine at our leisure that the outcome might have been different 
had they done something else. Rider v. Syracuse Rapid Transit Ry. 
Co., 171 N. Y. 139, 63 N. E. 836 (1902).

Where a perilous situation has been created through negligence of 
both parties, but thereafter the defendant could, and the plaintiff
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could not, by use of available means, avert an accident, the “ last 
clear chance” doctrine is applicable, and the plaintiff’s negligence 'will 
not defeat recovery; the theory being that negligence creating the sit
uation is remote, and that of the defendant, in not averting accident 
after peril is, or should have been, discovered, becomes the sole 
proximate cause of injury. LaChance v. Myers, 98 Yt. 498, 129 Atl.
172 (1925).

It being the decision of the Court that the employes of the de
fendant did everything that could be demanded after discovering the 
boy on the track, and that being insufficient to prevent the injury, the 
negligence of each party was concurrent, and the “ last clear chance” 
doctrine cannot apply. J. C. M.

NEGLIGENCE— Immutability to Bailor o f Bailee’s Negligence.
In Robinson v. Warren, — Me. — 151 Atl. 10 (1930), Almon Rob

inson lent his car for the evening to his son for the son’s pleasure. 
While a guest of the son was driving, the automobile of the defend
ant collided with the plaintiff’s automobile and caused it to be 
damaged. The question was whether Almon Robinson, the owner of 
the car, could recover from the defendant simply by showing that the 
defendant was guilty of negligence and regardless of the question 
of whether Kimball, the son’s guest, who was operating his car, was 
guilty of contributory negligence. After a full examination of the 
authorities, the court on appeal held that the relationship between 
the owner and the borrower of the Robinson car was that of bailor 
and bailee (the family car doctrine not obtaining in M aine); that 
in contracts for bailment, other than for carriage, the contributory 
negligence of the bailee is not imputable to the bailor where the 
subject of the bailment is damaged by a third person; and that the 
bailor under the ordinary contract of bailment may recover despite 
contributory negligence of the bailee.

Until comparatively recent years the direct contrary of this rule 
was of almost general acceptance. Originally, the notion was that 
liability arose from ownership of the noxal thing; and the earlier 
cases uniformly held the owner to strict liability for all injuries 
by servants, animals or inanimate possessions, no matter in whose 
hands they were at the time the damage was done. With the de
velopment of the rule of agency that the master is liable for the 
torts of his servant committed within the scope of his authority, 
there is noted a tendency of the courts to give to bailor and bailee 
the same character of identity for the purpose of establishing vicar
ious liability as they did to master and servant.

The modern rule that negligence of the bailee should not be 
imputed to the bailor finds its germination in the case of Herlihy 
v. Smith, 116 Mass. 265 (1874), which decided that the negligent 
conduct of the bailee of a horse and carriage causing injuries to 
third persons did not render the bailor liable to such third persons.

The doctrine was carried a step further in Shultz v. Old Colony 
Street Railway, 193 Mass. 309, 79 N. E. 873 (1907), wherein it was 
decided that a guest riding in a vehicle at the invitation of its
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owner and driver and in the exercise of due care, might recover from 
a third person whose negligence in concurrence with that of the 
owner and driver caused him injury.

A well-reasoned case bearing more closely upon the direct point 
of imputability of the bailee’s negligence is New York, Lake Erie 
and Western Railroad Co. v. New Jersey Electric Railway Co., 60 
N. J. L. 338, 51 Atl. 65 (1896). This was an action to recover 
damages sustained by a locomotive engine and cars belonging to the 
plaintiff and hired to the New York and Greenwood Lake Railway 
Co., whose employes were operating it at the time of the collision. 
The defendant pleaded and proved contributory negligence on the 
part of the bailee’s employes. The court, in sustaining the plaintiff’s 
right of action, said: “ It is only when the contributory negligence 
is of such a character and the third person is so connected with 
the plaintiff that an action might be maintained against the plaintiff 
for damages for the consequences of such negligence that when the 
plaintiff brings the actions the negligence is, in contemplation of 
law, the plaintiff’s negligence and is justly imputed to him. This 
relation does not exist between the bailor and bailee under the 
ordinary contract of bailment.”

In Great Britain the modern rule has been adopted, though not with
out some reluctance. Wellwood v. King [1921], 2 Irish R. 274. Here 
there was a vigorous argument against permitting the bailor recov
ery against the third person on the basis that the third person is 
unfairly deprived of the defence of contributory negligence which 
would normally be afforded him by the law of negligence. Counsel 
pointed out that if the bailor be permitted to recover against the 
third person, the latter would have to bear the entire loss, since he 
could not proceed against the bailee. The defendant also insisted 
that it was absurd to make his liability “ in an action for the same 
injury to the same chattel, seeking damages that shall inure to the 
benefit of the same person, depend upon the quiddity of whether the 
bailor or the bailee was the first litigant.”

Somewhat the same idea is expressed in the most frequently cited 
minority case in this country, Illinois Central Railroad v. Sims, 77 
Miss. 325, 27 So. 527, 49 L. R. A. 322 (1900). The plaintiff had 
loaned his mule to one Dixon to be used by him in hauling sand, 
and while Dixon was using the animal for this purpose the injury 
was inflicted which caused its death. Plaintiff brought this action 
for damages against the defendant railroad. There was conflicting 
evidence regarding Dixon’s negligence. A directed verdict for the 
plaintiff was overruled on appeal, the court basing its decision on 
the fact that the bailee would be precluded from an action in his 
own name. The court there laid down as the rule: The bailor and 
bailee must recover, if at all, on the same facts and under the same 
circumstances. Whatever entitled to a recovery entitled either a bailor 
or a bailee to such recovery; e converso, whatever forbids a recovery 
to the bailee will also defeat the bailor’s action. For an adverse criti
cism of this case see Note (1900), 14 H abv . L. R ev. 150.

In Lee v. Layton, — Ind. App. —, 167 N. E. 540 (1929), the de
fendant was operating his automobile at an unlawful rate of speed
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and attempted to make a left hand turn in violation of the traffic 
code, thereby colliding with the plaintiff’s automobile which was 
being operated by the plaintiff's wife. Plaintiff brought this action 
to recover for damages to his automobile. The defendant set up 
the contributory negligence of the wife by way of defence. The 
court found that the weight of authority and the modern tendency 
is that the contributory negligence of the bailee is not imputable 
to the bailor where the subject of the bailment is damaged by a third 
person. (Lloyd v. Northern Pacific Railroad Company, 107 Wash. 
57, 181 Pac. 29 (1919).

Contributory negligence of a bailee may not be imputed to the 
bailor in a suit by the latter against a third party for injury to 
his property if at the time of the injury the property was being 
used by the bailee in a business respecting which the relation of 
partnership, principal and agent or master and servant between 
bailor and bailee does not exist. Norton v. Hines, 211 Mo. App. 438, 
245 S. W. 346 (1922). And see, Byerley v. Railway Co., 172 Mo. App. 
470, 158 S. W. 413, 416 (1913).

The question whether the marriage relation was sufficient to con
stitute a joint enterprise sufficient to bar the bailor’s action was 
one of the distinguishing features of Nash v. Lang, — Mass. —, 167 
N. E. 762 (1929). The plaintiff gratuitously lent her automobile to 
her husband, a physician, in order to enable him to make his pro
fessional calls. While being driven on the highway pursuant to this 
use, the automobile was damaged by the concurring negligence of 
the husband and the defendant. The husband was held to be acting 
independently and not to be the agent of the plaintiff. The relation 
was not a joint enterprise because the interest of the wife in the 
professional services of her husband, aided though it may be by his 
marital obligation to support her, is not, without additional factors 
to establish the relation of agency or master and servant, sufficient 
to render the work of the husband the joint enterprise of both. 
The bailor, being free from negligence, was allowed to recover.

Welty v. Indianapolis and V. Railroad Co., 105 Ind. 55, 4 N. E. 410 
(1886), is often quoted as opposing the modern rule. The facts were 
that a borrower of a horse, while drunk, rode on a railroad track 
which was unfenced, in violation of the statute. It was held that 
while mere contributory negligence would have been no defense, 
under the statute there was a trespass and the borrower stood in 
the position of the owner and could not recover.

The leading case of New York, Lake Erie and Western Railway 
Co. v. New Jersey Electric Railway Co., supra, is still the principal 
authority to the effect that the rule does not apply to bailments for 
carriage. A. P. K.

RAILROADS— Liability for Negligence of Crossing Watchman Vol
untarily Furnished.

G. Walter Gelwicks sues for damages to his automobile sustained 
at a railroad crossing maintained by the Pennsylvania Railroad Co. 
The evidence showed that Gelwicks stopped his machine eight or ten 
feet from the track and then proceeded across. This was held not
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to be due care on his part because a clear view of the track could 
not be had at this distance. It was urged, however, that the fact 
that the railroad company maintained a watchman at the crossing, 
who was standing with his back to Gelwicks and gave no warning, 
made the defendant railroad company liable notwithstanding, be
cause it relieved the plaintiff, Gelwicks, of using due care and 
caution. Held, that the Pennsylvania authorities are uniform in 
holding that, ordinarily, the failure to supply a watchman and 
safety gates—and the same is true though such have been pro
vided—will not relieve the traveler from exercising due precaution 
for his own safety. Gelwicks v. Pennsylvania R. Co., — Pa. —, 
151 A. 581 (1930).

Undoubtedly a railroad company is under no common law duty 
to place a flagman or gates at a crossing. Cummings v. Pennsylvania 
R. Co., — Pa. —, 151 A. 590 (1930); Miller v. Pennsylvania R. Co., 
299 Pa. 14, 149 A. 85 (1930); Lohrey v. Pennsylvania R. Co., 36 Pa. 
Super. Ct. 287 (1908); Dyer v. Maine Central R. Co., 120 Me. 154, 113 
A. 62 (1921); Illinois Central R. Co. v. O’Neill, 177 Fed. 328 (Wis., 
1910). The law does not impose the obligation upon a railroad 
company to station persons at every crossing of a public road to 
warn travelers of approaching trains. Northern Central R. Co. v. 
Medalry, 86 Md. 168, 37 A. 796 (1897). However, from the weight 
of authority it appears that whenever in the exercise of due care 
and caution in running its trains, it becomes reasonably necessary, 
considering the nature, location and surroundings of a crossing of 
railroad and public highway or street, that a watchman should be 
placed at such crossing, to give notice to travelers of approaching 
danger, and to signal to them when it will be reasonably safe for 
them to make such crossing, it is the duty of such railroad 
company, independently of any statute or ordinance in that behalf, 
to place a flagman at such dangerous crossings to perform said 
duties. Pittsburgh, C. C. and St. L. R. Co. v. Tatman, 72 Ind. App. 
519, 122 N. E. 356 (1919); Pittsburgh, C. C. and St. L. R. Co., v. 
Staats, 83 Ind. App. 680, 149 N. E. 912 (1925); Dyer v. Maine Cen
tral R. Co., supra; Dudley and Watson v. Atlantic Coast Line R. 
Co., 180 N. C. 34, 103 S. E. 905 (1920).

Therefore it seems that although there is no absolute common law 
duty on railroad companies to maintain a watchman, flagman or 
gates at a crossing, when a crossing is particularly dangerous, as 
in a thickly settled district, the railroad company must maintain a 
watchman or gates there in order to exercise that degree of care 
and precaution which the law requires it to maintain for the 
safety of the public. Chesapeake and Ohio R. Co. v. Gunter, 108 Ky. 
362, 56 S. W. 527 (1900); Eichorn v. New Orleans and C. R. Light 
and Power Co., 112 La. 236, 36 So. 335, 104 Am. St. Rep. 437 
(1904); Lake Shore and M. S. R. Co. v. Foster’s Admrs., 44 111. App. 
387 (1897); Cincinnati, N. O. and T. P. R. Co. v. Champ, 31 Ky. 
Law Rep. 1054, 104 S. W. 988 (1907); Barnum v. Grand Trunk West
ern R. Co., 148 Mich. 370, 111 N. W. 1036 (1907). Notwithstanding 
the fact that there is no common law duty to maintain a watchman 
or gates at a crossing, if a railroad company assumes the duty and
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places a flagman or gates at the crossing, then it is bound to per
form this duty with due care. Chicago and Alton R. Co. v. Wright, 
120 111. App. 218 (1905). Some jurisdictions regard this duty as 
absolute and hold that the railroad company is liable for all acci
dents occurring at a crossing due to the absence or the negligence 
of a watchman when one has been maintained. Lockridge v. Minne
apolis and St. L. Railway Co., 161 Iowa 74, 140 N. W. 834 (1913). 
The great weight of authority, however, holds that the duty of a 
person, about to go upon a railroad track at a public crossing, to 
look and listen for trains is merely modified when the crossing is 
one usually guarded by gates and a watchman so as to permit a 
pedestrian or driver when approaching the track to rely, in a meas
ure, on the condition of the gates when found open or the absence 
of other warning from the watchman. The pedestrian or driver, 
though, is not entirely excused from using proper vigilance for his 
safety. Martin v. Baltimore and Pacific R. Co., 2 Marv. 123, 42 A. 
442 (Del., 1895); Woehrle v. Minn. Transfer R. Co., 82 Minn. 165, 
84 N. W. 791, 52 L. R. A. 348 (1901); Carlin v. Grand Trunk Western 
R. Co., 243 111. 64, 90 N. E. 201, 134 Am. St. Rep. 354 (1909); Wack 
v. St. Louis I. M. and S. R. Co., 175 Mo. App. I l l, 157 S. W. 1070 
(1913); Atchison, T. and S. F. R. Co. v. McNulty, 285 Fed. 97 (Colo., 
1923). A small minority of jurisdictions hold that a driver or 
pedestrian may rely on a watchman who apparently is doing his 
duty and are not guilty of contributory negligence in failing to take 
other active measures to insure their safety. They hold that if the 
driver or pedestrian can see that the watchman is not on duty or 
that he is inattentive or negligently performing his duty then the 
duty arises to take such precaution as reasonable prudence may dic
tate under the circumstances. In other words, this class of cases 
holds that in the absence of notice not to rely on the watchman there 
present, the driver or pedestrian may do so. Louisville and N. R. Co. 
v. Cunningham Hardware Co., 213 Ala. 252, 104 So. 433 (1925). It 
follows from these cases that, except in cases of particularly danger
ous crossings, a railroad company is under no duty to maintain 
watchman or gates and if it does maintain a watchman or gates at 
a crossing, either voluntarily or because of statutory requirement, the 
driver still must use due caution and vigilance in crossing the 
tracks. A failure to use this caution and vigilance will constitute 
contributory negligence on the part of the driver and will defeat his 
recovery even though the watchman was himself negligent and 
failed to properly perform his duties. Koch v. Southern California 
R. Co., 148 Cal. 677, 84 Pac. 176, 46 L. R. A. (N. S.) 521, 113 Am. St. 
Rep. 332 (1906). This rule, though it appears to be a harsh one, 
is in reality the most conducive to public safety since a contrary 
holding would allo.w the driver to place entire reliance in the 
watchman who, if he was negligent, wouid lure the unsuspecting 
driver to destruction.

The rule of law in the instant case seems to be in accord with 
sound legal principle and can also be upheld on the ground of public 
policy. It represents the weight of authority and if soundly applied 
creates no injustice. J. E. P., Jr.
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TRUSTS— Recovery from Trustee for Beneficiary’s Debts for Ne
cessaries.

A will stipulated that the trustee pay the beneficiary at convenient 
intervals during his life for “ care, maintenance and education,” bo 
much of the net income as he deems proper and also within his 
discretion, any part of the principal. Unknown to the trustee, the 
beneficiary became indebted to the plaintiff for necessaries. Having 
obtained a judgment against the beneficiary’s administrator at his 
death, the plaintiff seeks to reach the principal in the hands of the 
trustee. The entire net income and more had been expended by the 
trustee upon the beneficiary. Held, that the beneficiary had no 
such vested interest as would entitle him to recover under Ohio 
Gen. Code, Sec. 11760. Morris v. Dailcer et al., 172 N. E. 540, — Ohio 
App. — (1930).

The interest of the cestui que trust may be reached by creditors 
when not prohibited by a valid spendthrift trust; Nichols v. Eaton, 
91 U. S. 716, 23 L. Ed. 254 (1875); contra: Brandon v. Robinson, 18 
Ves. 429, 34 Eng. Rep. 379 (1811), and a few American courts; nor 
by any inhibition in the statutes; see statutes of the various states. 
See also Gray, Restraints on Alienation (2d ed.), Appendix 1. Pro
vided of course, that the interest be vested (McRea v. Yule, 68 N. J. 
L. 465, 53 Atl. 210 [1902]), and determinate, (Brooks v. Raynolds, 
59 Fed. 923 [C. C. A., 1893]).

Where an absolute interest vests in the cestui que trust, its aliena
tion by him cannot be restrained, and naturally it may be reached 
by creditors. Forbes v. Snow, 239 Mass. 138, 131 N. E. 299 (1921). 
Wide discretion in the trustee as to time and mode of payment is 
not necessarily material, since this discretion must be exercised 
within reason, Endicot v. University of Va., 182 Mass. 156, 65 N. E. 
37 (1902).

But if the trustee be given discretion to withhold all payments, 
the cestui que trust receives no such interest as may be alienated or 
attached. In such case, use of discretion operates in the nature of 
a condition precedent, and the interest of the cestui que trust vests 
only after its exercise. Cf. Darling v. Dodge, 200 Iowa 1303, 206 N. 
W. 266 (1925); see also, Perry on Trusts and Trustees (7th ed.), Sec. 
286a, p. 649 et seq.

While the last proposition is as much law in England as in the 
United States, the English courts apparently will go to considerable 
length to call the cestui que trust's interest vested, and allow cred
itors to attach. Snowdon v. Dales, 6 Sim. 524, 58 Eng. Rep. 690 
(1834); see Lewin on Trusts (Banks’ 13th ed.), chap 5, sec. 4, pp. 
140 et seq.

Since the creditor may reach only so much of the fund as the 
debtor has the right to demand, the question to be determined in 
the instant case is, what could the beneficiary demand.

It would appear that the intent of the settler was that the trustee 
use part or all of the income or part or all of the principal, for the 
proper maintenance of the beneficiary, which depends upon trustee’s 
discretion. From this view of the case it would appear clear that
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it was never within the power of the trustee to withhold all pay
ments, though it is true a wide range of discretion was allowed 
him. The court relies upon the fact that all of the net income had 
been expended, but this would seem to have no weight in the face 
of plaintiff’s proof, that the debt was based on necessaries, save to 
show that the net income was insufficient. The net income being 
insufficient, the beneficiary had a right to so much of the principal 
as was necessary. On the theory that the plaintiff’s proof is con
clusive of the trustee’s discretion, it would appear that the judgment 
should be satisfied from the principal, since the creditor has a right 
to so much of the funds in the hands of the trustee as was properly 
applicable to payment of the debt. Sherman v. Skuse, 166 N. Y. 345, 
59 N. E. 990 (1901).

The case of Brooks, Ex'r, v. Raynolds, 59 Fed. 923 (C. C. A., 1893), 
overruling Raynolds v. Hanna, 55 Fed. 783 (C. C., 1893), while 
strongly relied upon by the court as authority for its decision, may 
be distinguished in that there the interest of the debtor cestui que 
trust, was held not to be apportionable.

It is believed that in the instant case the beneficiary had a right 
to demand whatever was necessary properly to guarantee his main
tenance and support, and to that extent he had an interest in the 
principal, since the income was insufficient. Accordingly, it is sub
mitted the court erred in refusing plaintiff's claim. A. J. A.
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BOOK REVIEWS
GOVERNMENT CONTRACT LAW AND ADMINISTRATION— by

Joseph P. Tanney. Callaghan and Company, Chicago, 1930. Pp.
234.

This book consists of 135 pages of text, divided into 
nine chapters and the balance consists of authorized con
tract forms approved by the President for obligatory use 
throughout the Federal service in contracting either for 
construction work or for materials. The author is an asso
ciate attorney in the Coast Guard service— one of the 
bureaus of the Treasury Department, and as reasonably 
might be expected, the book is written from the adminis
trative viewpoint. This is not to suggest that such part of 
the book as is devoted to a discussion of existing law and 
procedure does not contain information of value to both 
Government officers and contractors concerned with the 
formation, performance, and settlement of contracts with 
the United States.

The nine chapters are respectively entitled: Introduc
tion; Appropriations; Invitation for Bids; Bids (Proposals, 
Offers, Competition); Purchases and Contracts; Bid and 
Performance Bond; Settlement and Adjustment of Con
tract Accounts; Claims and Suits; and Conclusion. These 
chapter headings, except the ones entitled “Introduction” 
and “Conclusion,” indicate in a general way the contents 
of the text. While there is a preface, the chapter entitled 
“Introduction” could and should have been made a part 
thereof. Nothing of any value in the matter of either the 
law or procedure of Government contracts is contained in 
the chapter entitled Introduction nor in the chapter en
titled “Conclusion.”

There are thus, in fact, seven chapters devoted to the 
substantive law and to the procedure of Government con
tracts but— with the exception of the second chapter en
titled “Appropriations”— none of them are as exhaustive 
as they might have been nor do they develop the funda
mentals of the subject nearly as well as did Shealey in his 
book on Government Contracts, now in the second edi
tion (John Byrne & Company, Washington).

The author has pursued throughout the text in the
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seven chapters mentioned the method of stating certain 
general rules of law and/or procedure with quotations of 
extracts from some of the applicable decisions of the courts 
and of the Comptroller General of the United States in 
support thereof. He has not given the history or reasons 
for many of the statutory provisions nor has he analyzed 
the various cases construing these provisions or inter
preting the various stipulations in the several contract 
forms. Interspersed throughout the text are comments 
on a bill which has been pending in several Congresses 
to codify the contract law of the United States Govern
ment and which contains two sections designed to shift 
the present legislative to administrative control in the 
matter of contracting on behalf of the Government. It is 
not believed that these comments have any place what
ever in a book designed, as this one, to state the existing 
law and procedure of Government contracts.

The chapter entitled “Appropriations” is not descriptive 
of the contents thereof; it includes a summary statement of 
the basic authority for Government contracts but does 
not clarify for the inexperienced in contracting with the 
United States the distinction between authority conferred 
by statute and authority conferred by appropriation acts 
to enter into contracts on behalf of the United States. 
Also this chapter includes some general discussion of the 
authority of officers to bind the United States in contract 
but no reference is made therein to such cases as Balti
more & Ohio Railroad v. United States,1 Jacob Reed’s 
Sons v. United States,2 nor United States v. American 
Sales Corporation,3 where an officer having no authority 
attempted to impose a contractual obligation on the United 
States. Likewise no reference is made to a 1918 War 
Department order, or similar orders and procedures of 
other departments for the appointment of contracting 
officers to represent the United States and, what is of 
more importance, the means by which a prospective con
tractor may satisfy himself that the officer purporting to

1261 U. S. 385, 67 L. Ed. 711 (1923).
2 273 U. S. 200, 71 L. Ed. 608 (1927).
3 27 F. (2d) 389 (D. C., S. D. Tex., 1918); S. C. 32 id. 141 (C. C. A., 

5th, 1929).
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contract on behalf of the United States has in fact the 
authority to do so. The author does make reference to 
Floyd Acceptances,4 and Slavens v. United States,5 but the 
extracts quoted without comment from these cases would 
create the impression among the uninitiated that if there 
was authority of law for making the contract, such con
tract would be valid, whereas reference to the Jacob 
Reed’s Sons case, for instance, shows that something more 
is necessary; that is, the officer representing the United 
States must have express authority to contract. As such 
authority is not specifically conferred by statute on sub
ordinate officers of the Government, there is easily under
stood the importance of such authority being conferred 
on them by the orders of the heads of their departments.

The chapter on “ Invitation for Bids” and the chapter on 
“Bids” are concerned in a general way with the legal re
quirement contained in Section 3709, Revised Statutes, 
that there be public advertisement of the needs of the 
United States and the acceptance of bids submitted in 
response to such advertisement. A  part of the chapter on 
“Bids” appears to be a special pleading for authority in the 
purchasing officer to reject or accept bids in his discretion 
which has no place in a book of this character, but having 
raised the issue, the author should have devoted some at
tention to past and more or less cotemporary contracting 
with the United States where such officers exercised un
limited discretion not controlled by law in the matter of 
laws and we had the Tea Pot Dome situation. Of course, 
discretion is desirable and necessary in the conduct of the 
business activities of any Government, but the discretion in 
contracting based on the expenditure of public funds is 
a legal one at all times under the control of law with an 
independent officer in the background possessing sufficient 
authority to refuse to permit the use of public funds in 
those cases where a legal discretion has not been exer
cised. The fact that such an officer is there in the back
ground generally renders it unnecessary for him to exer
cise his controlling authority and insures to the contractor 
on the one hand and to the public on the other that regard

4 7  Wall. 666, 19 L. Ed. 169 (1869).
5 196 U. S. 229, 49 L. Ed. 457 (1905).
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less of the whims or fancies of purchasing and contracting 
officers, the law requires the exercise of a legal discretion 
and that such a requirement will be enforced.

It is difficult to understand the argument on page 121 
of the book that this independent officer— the Comptroller 
General— should not actually control the appropriations 
made by the Congress through refusing to permit them to 
be paid out when a legal discretion was not exercised by 
fully and adequately stating the needs of the Government 
in public advertisements but should permit the money to 
be paid out and report the contract to Congress when con
trasted with the statement on page 126 that the attention 
of Congress is so centered upon public and important gov
ernmental questions that it has neither the time nor the 
facilities for arriving at the merits of a bill for the pay
ment of a contract claim. The latter statement is correct 
while the former one is equivalent to an argument that if 
the Comptroller General is not permitted by law to con
trol but required to report the violations to Congress, the 
purchasing officers can do pretty much as they please, for 
Congress will never have either the time nor the facilities 
for determining whether the purchasing officer or the 
Comptroller General is correct as to the reported violation. 
In the meanwhile, neither the public nor competing con
tractors would have any more protection than they had in 
the Tea Pot Dome lease. It is not likely that Congress, 
the public, or contractors will ever agree to any such pro
cedure being established by law.

The chapter on the settlement of claims devotes no at
tention to the proper presentation by contractors of claims 
to the administrative officers nor to the General Accounting 
officers nor to the courts. It overlooks entirely the im
portant act of April 10, 1928,6 which authorized the Comp
troller General to report to Congress for payment any 
claim possessing legal or equitable merit which could not 
be paid from existing appropriations.

Generally speaking, the determination of questions of 
fact under Government contracts is in the discretion of the 
contracting officer subject to appeal to the head of the 
department concerned, but it is not correct, as intimated

6 45 Stat. 413.
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on page 61, that the time of performance under contracts 
on the standard forms may be extended on account of 
delays. These standard forms abolished extensions of 
time altogether except as provided in the articles on 
changes and extras. The contract remains in effect until 
either cancelled or completed and the question whether 
liquidated damages are chargeable depends on the law and 
the facts. So well has this new procedure worked in actual 
practice that there has not been filed in the courts a single 
suit disputing the correctness of the action taken in the 
matter of liquidated damages under many contracts dur
ing a period of approximately four years since the pro
cedure was adopted.

While not entirely correct or exhaustive, the author is to 
be commended for his researches and study of a most 
important subject— especially when his daily official duties 
probably required him to devote his leisure hours to the 
writing of the book. These men in the Federal service, 
such as Mr. Tanney, who are contributing their time and 
efforts— even during their leisure hours— to the improve
ment of Government procedures and understanding thereof 
render a great service to their country and it is to be 
hoped that suitable recognition will be accorded them by 
their official superiors.

O. R. McGuire.*
Washington, D. C.

PATENT INTERFERENCE EQUITY SUITS— by Emerson String- 
ham. Paco Publications, Washington, 1930. Pp. 213.

The present volume is one section of a treatise in which 
the author hopes to treat the whole body of patent law. 
It treats of actions under 4915 and 4918 R. S. Interest 
in such actions is increasing rapidly because of the change 
in procedure established by the recent revisions of the 
Act relating to appeals from the Patent Office. The new 
trade mark law when it is enacted will have additional 
actions somewhat analogous to 4915 and 4918. Thus the 
present volume is timely. It is especially helpful since 
there has been no previous elaborate treatment of the 
subject.

‘ Counsel, U. S. Comptroller General. See p. 204 supra.
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The text is divided into about 100 sections, the logical 
arrangement of which is indicated by the table of con
tents. There is a full and sufficient index and in the table 
of cases there is said to be all decisions relating to pro
cedure under the two sections of the statute. There is a 
good bibliography and elaborate forms covering over 
fifty pages of the book. The text itself is condensed into 
a little over 100 pages.

To some, the form of the book will seem undesirable. 
Each section begins with a statement in bold type followed 
by an alphabetical list of cases and then the text, some
times of a few lines and sometimes of a few pages. In 
the text the cases are not cited in full. Sometimes they 
are referred to by the name of the plaintiff and sometimes 
by the name of the defendant and sometimes by both 
names. This is a novelty in legal text arrangement and 
may take some time for the user to become acclimated. 
Just what is the advantage in the arrangement does not 
appear. It does, however, seem to lend itself possibly to 
needless repetition and difficulty of reference.

The treatment of the matter is sketchy in some re
spects because of the theory on which the book is pre
pared. Suits under 4915 and 4918 are like other equity 
suits and their form, practice and procedure is con
trolled very largely by the Judicial Code and the Equity 
Rules. The author frankly admits this and makes no 
effort to write a book on equity procedure. When, how
ever, a specific point of practice or procedure has been 
specifically treated by a court in a 4915 or a 4918 suit, the 
author gives the matter attention. The result is naturally 
apparently out of balance although it is the exact thing 
the equity lawyer wants. It gives him freedom to follow 
general equity procedure unless the courts have already 
determined the particular point in which he is interested 
must have some specific unusual treatment in 4915 
or 4918.

Likewise in order to make the review of the cases more 
or less complete some unusual matters slip in. The author, 
however, has refrained from mentioning the interpretation 
of the treaty involved in Robertson v. General Electric, 
32 F. (2d) 495.
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The profession is much indebted to the author for hav
ing- collected the matter and for having elucidated some 
obscure points. Certainly no one should attempt to go 
into a 4915 or 4918 case without having this volume on 
hand.

The style may be gleaned from the following quota
tions: “To expect human tribunals to hold industry for 
infringement of what is clearly shown to be old, is prob
ably chimerical.” “ In this treatise, suits between pat
entees are treated first, because they are perhaps a trifle 
simpler and, at all events, there have been fewer of them 
reported.” “Infringement claims may be joined in an in
terference patents suit, but by the weight of authority 
an infringement claim may be prosecuted even though 
an outstanding question of priority is not expressly 
pleaded.” “Neither courts nor commentators have re
marked upon the fact that a suit between interfering 
patents, if joined with no other cause, is purely a suit for 
a declaratory judgment.” “ The service of process in suit 
by an applicant is the same as in suit by a patentee, as 
covered in section 7932 hereof. One decision happens to 
have been made in an application suit and is covered 
here.”

K arl  F e n n in g .*

FAMOUS SPEECHES BY EMINENT AMERICAN STATESMEN—  
by Frederick C. Hicks. West Publishing Company, St. Paul, 1929. 
Pp. 999.

“The spoken word is more important today than it ever 
has been.” Especially true is this in relation to those 
who are working in the field of the law; and therein lies 
the reason for the appearance of this review in a legal 
publication. It is the aspiration of every young lawyer 
that he may be able to speak well, to reason clearly and 
logically, to persuade juries, and perchance to sway the 
multitudes. What better means to this end than to study 
the masters of the spoken word!

Dr. Hicks, in this work, has compiled a selection of 
speeches addressed to the modern world upon many of the 
fundamental and burning issues before the American peo
ple “from the time of Lincoln to Herbert Hoover.” The

♦Professor of Law, Georgetown University Law School.
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addresses are taken from the public utterances of no less 
than fifty-three men and women eminent in social science, 
in politics and in statecraft. The subjects selected are no 
less varied. They present a cross-section of our national 
life. Aside from their historical value, these addresses 
may well be taken as models of effective oratory, in both 
style and thought. In them there is inspiration for the 
student of every type of mind, who make browse in this 
wide field of public address and select for special study 
those famous speeches which make the strongest appeal to 
his thought and temperament. There is obviously no 
thought on the part of the author that it is his mission to 
emphasize any single view upon any controversial prob
lem. On the contrary, he seems to have made his selec
tions with a single eye to an impartial presentation of that 
only which may be of value for study.

This publication is the companion of two other closely 
related books edited by Dr. Hicks, namely, his Famous 
American Jury Speeches and Arguments and Addresses by 
Joseph H. Choate.

Robt. A. Maurer.*

THE LAW LIBRARY IN THE CAPITOL, WASHINGTON, D. C.—
by Roland Williamson. John Byrne and Company, Washington, 
1929. Pp. vii, 281.

This little volume, based upon a series of lectures de
livered before the Georgetown University Law School a 
year before its publication, has achieved the Utopian state 
of being a “book about law books,” which is characterized 
by the facts that it is not an exhaustive encyclopedia, 
and yet carries to the practitioner, the student, and the 
librarian accurate information on matters of legal bibliog
raphy which they desire and need to know.

The author, assistant in charge of the Law Library in 
the Capitol, or, as it is better known, the Supreme Court 
Library, has brought to this book the romance contained 
in the reports and statutes, and by his treatment changed 
them from solemn old tomes to veritable treasure-houses 
of adventure and wit. And by this sugar coating he makes 
not only digestible but savory his explanation of the vari
ous systems of reports, the digests, the encyclopedias.

♦Professor of Law, Georgetown University Law School.
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In his chapter on text-books, the “Hornbook Series” 
suggests to him a passage from Shakespeare’s Love’s 
Labor Lost. The enumeration of English criminal reports 
is enlivened by a humorous stoiy of the cross-examination 
of an English barmaid related in The Georgetown Law 
Journal. The lover of realistic fiction is recommended to 
Federal Cases, where will be found recounted piracies and 
murders at sea.

The reader is several times brought into the office of 
Mr. Aubrey, a New England lawyer, and is shown how that 
worthy found the law to fit his clients’ needs by reference 
to the American Digest, the Annotated Reports, Ruling 
Case Law and Corpus-Juris-Cyc.

The book is divided into six chapters, each covering its 
field adequately, though not exhaustively, and this feature 
distinguishes it from such books as Hicks’ Materials and 
Methods of Legal Research, and Soule’s Reference Manual. 
The chapters are devoted to: 1. The Constitution and Fed
eral Laws; 2. Federal Reports and Digests; 3. State Laws 
and Reports and Shepard’s Citations; 4. The Reporter Sys
tem, Selected Cases and Encyclopedias; 5. Text-books and 
Legal Periodicals; 6. British Laws, Reports and Digests.

Though the primaiy object of the volume is exposition 
and instruction (and in this it succeeds to a remarkable 
degree) the reader, on his first perusal, is most forcibly 
struck by the novelty of treatment. In this respect, it is 
comparable only to Shirley’s Leading Cases in the Com
mon Law, and it may be said in further praise it lacks 
the extreme levity of the latter.

The interest is maintained not only by excerpts from 
the legal volumes but by bits of the biographies of the 
judges and lawyers who composed them and by relations 
of the historical backgrounds of many of the cases.

Not the least valuable part of the book is an index 
which will direct the casual reader at once to the part of 
the book in which he is, for the moment, most interested.

J. D. O’R., Jr., 
Editor-in-Chief.
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