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CONSTITUTIONAL OBSTRUCTIONS TO 
TAX REFORM
Charles L. B. Lowndes

THE by-product of a constitutional undertaking is fre
quently of more enduring interest than the undertaking 

itself. The Fourteenth Amendment failed to secure the 
franchise for the negro in the Southern states, but what 
legal magic was condensed in the incantation “ due process 
of law?”  The Nineteenth Amendment caused a scarcely 
perceptible ripple in the tide of our political institutions, 
although it may have profoundly affected womanhood. The 
Eighteenth Amendment is generally conceded to have done 
little for temperance, but its other effects have been as 
startling as they were unforeseen. Whether it has had all 
the pernicious consequences which are so enthusiastically 
attributed to it is a mooted question, which will doubtless 
remain moot as long as it remains a political football for 
passionate prejudice; but it has had one result which may 
prove of enduring value. A substantial portion of our pop
ulation would never have bestirred themselves about the 
Constitution if it had not seemed to some of our citizens an 
appealing spot in which to embalm certain sumptuary legis
lation.1 The Eighteenth Amendment has made us constitu
tion conscious. Over a century ago John Marshall admon
ished us not to “ forget that it is a constitution we are 
expounding.” 2 The Eighteenth Amendment should be an 
admonition to constitution tinkerers that it is a constitution 
which we are making.

1 Cf. General Smedley Darlington Butler’s address to his men when 
he “dried up” Quantico, Va. “You birds took an oath. . .  to defend the 
Constitution. Don’t let the news stun you, but the Prohibition law is 
part of it.” T im e , February 9, 1931.

2 M’Culloeh v. Maryland, 4 Wheat. (U. S.) 316 (1819).
263
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A noteworthy illustration in this connection is the pro
posed revision of the amendment by the amphibian Report 
on Prohibition. Congress is to be empowered to regulate 
the liquor traffic, but not required to do so. The obvious 
vice of the amendment as presently phrased is that it is an 
experiment which leaves no margin for experimentation. 
It seeks to effect a radical redistribution of the police power 
between the states and the central government; to achieve 
a fundamental readjustment in the social habits of the peo
ple generally, but it closes the door to constructive experi
ment in reaching that readjustment. If the wisdom of the 
fathers is not to become a dead hand inhibiting ordered ad
justment to changing conditions, a constitution must pre
serve an entelechy sufficiently flexible to admit of adaptation 
to social and economic circumstances. A constitution which 
i3 not sufficiently resilient to bend may well be expected to 
break.

The value of a generalization varies directly with the 
points of view it embraces. At the risk of overlooking a 
number of salient features there appear to be two factors 
which mitigate severely against desirable flexibility in a 
constitution; too much and too minute detail in the con
stitutional provisions and an obstructive and jealous atti
tude on the part of the judiciary entrusted with their ex
position. We may linger a moment over the first propo
sition.

Dean Pound declares that the fundamental problem in 
connection with the Eighteenth Amendment “ is to conserve 
the gains while finding out how to eliminate the abuses and 
bad results which have developed in the last decade,”  3 a 
truism which might be applied to constitution making gen
erally. How can the creators of constitutions preserve for 
posterity the wisdom of past generations, without fettering 
it to an unwholesome ancestor worship which will inhibit 
future growth? It is wise in creating constitutional canons 
of conduct to discriminate eternal truths and peculiar phi
losophies based on generalizations of the social and eco
nomic conditions of the time and place. Like Stammler’s 
concept of a natural law with a changing content, it is wise

3 Separate opinion of Dean Pound in connection .with the Wickersham 
Report.
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to aim at constitutional ideals which admit of a changing 
content, rather than rigid specifics. The most notorious 
failure in this regard is the Eighteenth Amendment. A 
less sensational but just as vital instance occurs in many 
of our state constitutional provisions with respect to 
taxation.

In 1800 the cost of state government in New York was 
$300,000. In 1924 it was $146,000,000. Taking into con
sideration the growth of population there was an increase 
from 51 cents per capita in 1800 to $13.25 per capita in 
1924.4 In the twentieth century the cost of state govern
ment has increased between four and five hundred per cent. 
Most of this increase has transpired in the last fifteen 
years.5 These are arresting figures. They might be multi
plied indefinitely,6 were they not already known to the 
student of taxation, and keenly felt by the taxpayer. The 
shift from a simple rural to a complex urban industrial 
society entails a tremendous and necessary increase in the 
functions which government must undertake. The me
chanical contrivances which we so complacently enjoy, 
alone present appealing problems for government reg
ulation.7

Whatever be our philosophy of government the fact is 
that as we become more industrialized we also become more 
socialized and government enters more and more intimately 
into the warp and woof of commonplace relations. Govern
ment costs. It is true that sources of wealth multiply with 
the growth of industry, so that while more must come out 
of the taxpayer’s pocket more is going in. But it is an in
creasing problem how to meet the bills of society and how 
to anaesthetize the taxpayer so that the taxpaying opera
tion will not prove too painful. This obviously postulates 
experimentation, trial and error, with a view not to achiev
ing an eternally valid system, but some sort of compromise

4 New York: State Expenditures, Tax Burden and Wealth, Legis
lative Document No. 68 (1926) 27.

5 See Dodd, State Government (2d ed., 1928), 437 et seq.
6 See L u tz , P ublic F inance  (2d ed., 1930) 40-62, especially the ref

erences cited p. 62. Seligman, Comparative Tax Burdens in the Twen
tieth Century, 39 P ol. Sci. Quar . 106 (1924).

7 Frankfurter , T he  P ublic and Its Government (1930), 1-35.
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admitting of constant adjustment. The process cannot be 
made static. It is as essentially dynamic as the economic 
and social factors to which it must be adapted. It would 
be peculiarly unfortunate if experimentation in this direc
tion were crippled by narrow constitutional restrictions.

There are provisions restricting the power of the legis
lature to enact needed tax reforms in many of our state 
constitutions. Part of our purpose may well be to examine 
some of them. Many of these provisions express the eco
nomic credos of the men who wrote the constitutions. It 
will be interesting to consider whether a constitution is an 
appropriate vehicle in which to embalm economic funda
mentalism.

It must be borne in mind, however, that the living part 
of the constitution is not the product of the constitutional 
convention but of the judges who are called upon to apply 
it in action. Is it more wise for a judge to engrave his eco
nomic initials on a constitution than for the other consti
tution tinkerers to do so? The judicial power is the power 
to destroy rather than to build. Judges can condemn but 
not construct. The federal judiciary has shown a tendency 
to narrowly confine the sphere of state experimentation in 
taxation. The wisdom of this course calls for brief com
ment.
Limitations on the Taxing Power in State Constitutions.

It would be as tedious as it is unnecessary to attempt an 
enumeration of all the provisions restricting the state legis
latures in the exercise of the taxing power which are found 
in the state constitutions.8 As various as the constitutions 
themselves, they run the gamut from provisions limiting 
the kind of taxes which may be levied to restrictions on the 
machinery by which they are to be administered. Taxes 
are prescribed and proscribed. Exemptions and conferred 
and denied. Tax rates are specified. There are important 
restrictions and petty restrictions; sensible restrictions and 
senseless ones.

8 A  summary glimpse of the various provisions on taxation may be 
had by consulting the New York Index— Digest of State Constitutions. 
Some of these provisions are also summarized in Constitutional Con
vention Bulletin No. 4, State and Local Finance, issued by the Illinois 
Legislative Reference Bureau (1919). See also, Dodd, op. cit. supra 
note 5, 447 et seep; K ettlebobough, State Constitutions (1918).
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Our fathers had a firm conviction in the frailty of legis
latures and an almost equal conviction that their infirmities 
needed buttressing in the shape of long-winded constitu
tional admonitions. It is only fair to confine this stricture 
to our fathers. Our grandfathers possessed a more abiding 
faith in the integrity of human nature. The earlier consti
tutions contain few restrictions on the taxing power, while 
by a peculiar quirk of fate with the later constitutions and 
the greater need for tax reform due to the accretion to the 
fiscal burden of government, we find more detailed and 
more obstructive regulation.9

Some of the limitations on the taxing power are fairly 
innocuous. Others doubtless are extremely wise. There 
seems to have been a deeply grounded conviction in the 
minds of the framers of our constitutions that they were in 
imminent peril of being taxed for the sustenance of some 
particular creed, and that unless the legislature were 
watched rather severely they would sell the statehouse to 
the “ moneyed interests.”  So in many state constitutions 
we find provisions against taxation for the support of any 
religion and various strictures that taxes shall not be laid 
for the support of corporations, or that corporate property 
shall not be exempted, or that the public credit shall not be 
pledged in behalf of any corporation. In a somewhat sim
ilar category are the common provisions explicitly exempt
ing certain classes of public and charitable property and 
inhibiting additional exemptions. Then there are the con
ventional provisions for taxation under general laws, and 
the due process clauses or their equivalents in the bill of 
rights, which can be just as wise or as obstructive as the 
judges called upon to expound them. The important thing 
about these restrictions is that they are more in the nature 
of declarations of policy than detailed rules and according 
to their conformity to the popular mores of the people they 
justify their existence.

Restrictions on the kind of taxes the legislature may im
pose are apt to be much more serious. Fifteen states now 
have personal income taxes, the bulk of which are the 
growth of the last few years.10 The breakdown of the

9 See Constitutional Convention Bulletin, No. 4 supra note 8, 247-251.
19 Income tax laws have been adopted in the following states; the
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general property tax, w,hich even today is the principal 
source of state revenue, may make some such sort of legis
lation extremely desirable. But there are a good many 
states where either a personal or a corporate income tax 
cannot be adopted without amending the constitution; 11 
and some where the constitutionality of such laws would 
be extremely doubtful.12

A poll tax while somewhat obsolete today is not a bad 
means of raising revenue and as a device for awakening a 
sense of civic consciousness in many who would otherwise 
probably never be taxpayers it seems to have undoubted 
merit.13 Such a tax may be levied by the majority of the 
states, and in a few states it is prescribed by the constitu
tion.14 In others, however, it is explicitly forbidden.15

The uniform general property tax has been condemned 
by courts and economists. Professor Seligman says in this 
connection: “ Practically the general property tax as
actually administered is beyond all doubt one of the worst 
taxes known to the civilized world. Because of its attempts 
to tax intangible as tangible things, it sins against the car
dinal rules of uniformity, of equality and of universality of 
taxation. It puts a premium on dishonesty and debauches 
the public conscience; it reduces deception to a system and 
makes a science of knavery; it presses hardest on those

date succeeding the name of the state indicates the year of adoption: 
Arkansas, 1929; Delaware, 1917; Georgia, 1929; Massachusetts, 1917; 
Mississippi, 1912; Missouri, 1917; New Hampshire, 1924; New York, 
1919; North Carolina, 1921; North Dakota, 1919; Oklahoma, 1913; 
Oregon, 1929; South Carolina, 1922; Virginia, 1843; Wisconsin, 1911.

11 The states in which a personal income tax cannot be adopted with
out constitutional amendment are; Alabama, Florida, Indiana, Mary
land, Michigan, Minnesota, Tennessee, Wyoming. Those in which a 
corporate income tax would necessitate a constitutional amendment 
are: Alabama, Arkansas, Florida, Georgia, Illinois, Indiana, Mary
land, Michigan, Minnesota, Tennessee, West Virginia, Wyoming.

12 In the following states the constitutionality of a personal income 
tax would be doubtful: Georgia, Illinois, Washington, West Virginia. 
In Washington the constitutionality of a corporate income tax would 
be doubtful.

13 See Lutz, op. cit. supra note 6, 454-461.
ii A poll tax is prescribed by constitution in: Iowa, Nevada, Rhode 

Island, South Carolina, Virginia.
15 A poll tax is forbidden by the constitution in: California, Mary

land, Ohio, Oregon, Utah.
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least able to pay; it imposes double taxation on one man 
and grants entire immunity to the next.18

A distinction must be made between the uniform prop
erty tax and what is commonly called the modified or clas
sified property tax.17 Many of our state constitutions still 
have provisions that property must be taxed uniformly.18 
That is, realty, tangible personalty, and intangible chattels 
— a house, a pickaxe, and a bond, must all be assessed and 
taxed at the same valuation and at the same rate. On the 
other hand where the modified property tax is allowed prop
erty is classified for taxation; some may be exempted en
tirely, and there is a sliding scale of rates with a low rate 
for intangibles. Opinions differ as to whether the uniform 
general property tax was ever satisfactory. Some condemn 
it wholeheartedly from its inception; some feel that it may 
have been satisfactory in a society where property was 
mainly tangible and fairly homogeneous, but that it has out
lived its utility today. Probably the truth lies somewhere 
between these two views. The uniform property tax may 
have been as unsatisfactory in its inception as it is now, 
but the cost of government was small and defects in the 
taxing system were of less moment.

Stripped to its simplest elements the difficulty with the 
uniform property tax is that it simply will not work. You 
cannot tax all property at the same rate. If you do there 
will be so much undervaluation and evasion that a great 
deal of property either will not pay its prescribed share or 
will not pay at all. The result of such an attempt is simply 
a welter of evasion and undervaluation and the great bulk 
of intangible wealth escapes taxation entirely.19 It is ab * 1

le Seligman , E ssays  in  T axation  (10th rev. ed., 1928) 62. 
ii See Lutz, op. cit. supra note 6, 376 et. seq.
is States in which a classified property tax cannot be adopted with

out constitutional amendment are: Arkansas, Georgia, Illinois, Indi
ana, Massachusetts, Minnesota, New Hampshire, South Carolina, Ten
nessee, Washington, West Virginia, Wyoming. The requirement of 
uniformity is not enforced with equal rigidity in all of these states, 
however, and some of them have special provisions for taxing in
tangibles.

19 See Lutz, op. cit. supra note 6, 368-375; Dodd, op cit. supra note 
5, 445-450, Constitutional Convention Bulletin, No. 4, supra note 8, 
232-240.
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surd to tax intangibles at a rate nearly as high as the 
income yield and expect the owners to return them for 
taxation. But facts speak louder than fancies. Experi
ment has demonstrated that under a modified property tax 
with a low rate on intangibles more revenue is actually 
received than under a uniform property tax with a much 
higher rate; and there can be no question that the tax 
burden is distributed much more equitably.20

In spite of the admitted superiority of the modified prop
erty tax a number of states still have the constitutional pro
vision for uniformity. Comparisons are invidious but one 
example will illustrate this problem perhaps more con
cretely. Illinois has a number of constitutional strictures 
on taxation among which is the provision for uniformity. 
New York has practically none. The uniform property tax 
has proved unsatisfactory in both states. New York, how
ever, with a flexible constitution, has been enabled to adopt 
a modified property tax. Intangibles have been exempted 
entirely and a personal income tax has been substituted in 
place of a property tax on intangibles which is working 
quite satisfactorily.21 Illinois is still struggling to free itself 
from the uniform property tax in the face of an apathetic 
electorate and a conservative judiciary which makes any 
relief almost impossible.22

There are other constitutional restrictions on the kind 
of taxes which the legislature may impose of less moment. 
Experience testifies in taxation as well as other branches 
of the law that there is often a wide span between fact and 
theory. The legislature should be left free to pick and 
choose its taxes, unhampered by constitutional dictates, 
until it finds out what will work most satisfactorily in 
practise.

The problem in connection with any law is to formulate 
a just principle and an effective machinery for putting it 
into action. These considerations are not separable. A good

2» Constitutional Convention Bulletin, No. 4, supra note 8, 252-262.
21 Seligman, The New York Income Tax, 34 P ol. Sex. Quae. 521 

(1919).
22 Constitutional Convention Bulletin, No. 4, supra note 8, 232-240. 

Ohio has had a similar experience. See Lutz, op. cit. supra note 6, 
368-374.
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law may work badly because of inadequate machinery for 
its enforcement. On the other hand the machinery may 
approximate perfection but the law may fail because the 
principle behind it is misconceived. It is frequently difficult 
to tell just where the fault lies. For instance, there is an 
honest division of opinion as to whether the National Pro
hibitory Act has failed because of weak machinery or be
cause of the fundamental conception behind the law itself. 
This is an appropriate consideration in connection with the 
tax laws. There are two problems, the formulation of a 
sound scheme of taxes and adequate machinery for their 
enforcement. Both the substance of the tax laws and the 
organization entrusted with their application must be satis
factory. Even with efficient tax officials there will be evas
ion and injustice if the law itself! is unsound, a fact re
peatedly demonstrated in the case of a high tax on intangi
bles. On the other hand even an ideal arrangement of taxes 
will fail of fruition if it is administered incompetently. 
Another feature is important. There is a close relation 
between the kind of tax and the ideal method of adminis
tering it. Local assessment may prove moderately efficient 
in the case of a property tax on individuals. It may prove 
absurd in the case of a tax on public service companies 
extending through many divisions of the state and necessi
tating a unit valuation by a central intelligence. The legis
lature must be given wide latitude for experiment in both 
directions. To allow it freedom in its selection of the kind 
of tax and to bind its hands in choosing the means by which 
to make it effective is as discouraging as limiting the kind 
of tax which may be imposed.

There are a number of constitutional restrictions on the 
machinery by which taxes are assessed and collected which 
need not now detain us. The great problem in the admin
istration of taxes is assessment. Much of the needed reform 
in taxation must be sought in this direction. Local assess
ment is only too frequently wedded to petty politics. Boards 
of equalization have proved a failure. Some strong, com
petent, independent body is needed to directly supervise 
the work of the local assessor. The modern tendency is 
toward a central state tax commission with plenary powers 
of supervision over assessments. A constitutional provis
ion which works against the desired centralization of power
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in such a commission is that requiring a state board of 
equalization.23 The procedure for tax administration can
not be rationally prescribed by constitution. Latitude must 
be left for experimentation. It is impossible to coerce in
corruptibility and efficiency into public officials by consti
tutional bludgeoning. It is quite possible, however, to de
stroy efficient administration by narrow constitutional 
strictures.

Constitutional restrictions have conduced little to effi
ciency or equity in taxation. New York has practically no 
such restrictions, and the legislature has worked out a 
nearly ideal system. Illinois and Ohio have a plentitude 
of them and the only noticeable effect has been to cripple 
any constructive program of tax reform.24

It must also be remembered that other portions of the 
constitution may indirectly affect the exercise of the taxing 
power. In Illinois the constitutional provisions limiting the 
amount of municipal indebtedness have led to the multipli
cation of unnecessary municipalities and overlapping tax
ing districts which have been productive of no end of con
fusion and waste.25

Restrictive provisions about local improvements and local 
assessments may also lead to tedious litigation and stifling 
of public enterprise.26

Finally it must be borne in mind that constitutional re
strictions on the taxing power are fertile with potential 
litigation. Every such provision contains the seed of a law
suit. It is a little pathetic to see a tax otherwise just and 
expedient outlawed after long and expensive litigation be
cause of some unnecessary constitutional technicality.

Many modern state constitutions show a tendency toward 
embalming legislation in the constitution. In tax matters 
this is peculiarly unfortunate. The state tax systems must 
not only be adapted to changing economic conditions but 
they must also be capable of adjustment to meet changes 
in the federal system. Prescribing constitutionally the tax 
may lead to extraordinary results. Notorious is the Cali-

23 L xjtz, State T a x  Com m ission  (1918) 25.
24 Supra note 22.
25 Constitutional Convention Bulletin, No. 4, supra note 8, 219, 241.
26 Constitutional Convention Bulletin, No. 4, supra note 8, 240, 241.
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fornia bank tax situation. California prescribed the mode 
of taxing banks constitutionally. The federal courts held 
the provision unconstitutional, and California was left with 
no mode of taxing these objects until the state constitution 
could be amended.27

Continual tinkering with the tax system is of course un
wise. Business' adjusts itself to the existing system and 
postulates its continuance. But modern legislatures are 
not generally unsusceptible to the demands of business. It 
is hardly likely that a legislative spree of tax tinkering 
would follow if constitutional fetters were stricken away. 
Certainly no such untoward consequences have eventuated 
in the states with little or no constitutional restrictions. 
It is high time to abandon the notion that integrity and 
intelligence in public office can be induced by didactic con
stitutional admonitions. Constitutional codification of the 
tax system has done little good and it can do a great deal 
of harm by preventing needed fiscal reform.

Constitutional Limitations on the State Taxing Power 
in the Federal Constitution.

“ The states need the amplest scope for energy and indi
viduality in dealing with the myriad problems created by 
our complex industrial civilization. They need wide lati
tude in devising ways and means for paying the bills of 
society and in using taxation as an instrument of social 
policy. Taxation is never palatable and its exercise should 
not be subject to finicky or pedantic arguments based on 
abstractions.” 28

The range of experimentation in state taxation is con
fined by the federal constitution as well as those of the 
several states. There are no explicit restrictions of any 
moment on the taxing powers of the states in the federal 
document,29 but this has not discouraged the supreme archi
tect of our federated system from rearing a vast and impos
ing superstructure of implied restrictions. In some cases

27 See Lutz, Tax Simplification and the Constitution, P roceedings o f  

th e  N ational T ax  A ssociation (1928) 6-14.
m F rankfurter , T he  P ublic and Its Government (1930) 48, 49.
22 The only explicit limitations on the taxing powers of the states 

in the Federal Constitution are those prohibiting taxes on Imports and 
Exports and tonnage duties. Art. I, section 10.
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these find a tenuous basis in some ambiguous constitutional 
phrase. In others they represent the dictates of a naive 
natural law derived from the nature of our political insti
tutions.

Perhaps the most important of these implied restrictions 
are those relating to the taxation of interstate commerce, 
taxes impairing the obligation of contract, taxes depriving 
of due process and reciprocal exemptions of governmental 
agencies. Of these we may linger briefly over the last two.

The effect of the commerce clause on state taxation in
volves technical considerations beyond the scope of this 
discussion. Most of the work of the clause inhibiting the 
impairment of contracts has been taken over by the still 
more convenient ambiguities of due process. Due process 
is the residuary clause in the testament of the fathers. It 
is true that it was added by way of a codicil, but it has been 
such an effective constitutional bogey for catching bad 
little taxes, which might otherwise have escaped, that our 
discussion will necessarily be confined to one or two more 
important instances where the Supreme Court has found 
taxes lacking this requirement. Reciprocal exemptions are 
something whose invention by the Court is to be sincerely 
lamented. Only the briefest of comments will be neces
sary to illustrate this proposition.

The most important case on jurisdiction to tax since the 
Frick case 30 31 is Farmers’ Loan & Trust Co. v. Minnesota,81 
which was decided at the last term and reaffirmed a little 
later in Baldwin v. Missouri,32 and still later in Beidler v. 
South Carolina.33 In Farmers’ Loan & Trust Co. v. Min
nesota the Supreme Court overruled Blackstone v. Miller34 
and definitely decided to confine inheritance taxation of 
debts, lacking a business situs,35 to the creditor’s domicil.

so Frick v. Pennsylvania, 268 U. S. 473 (1925).
31 280 U. S. 204 (1930).
32 2 81 U. S. 586 (1930).
33 2 8 2 U. S. 1, 51 Sup. Ct. Rep. 54 (1930). It is worthy of note that 

in this case, Mr. Justice Holmes and Mr. Justice Brandeis surrendered 
to the doctrine laid down by the majority in Farmers’ Loan & Trust 
Co. v. Minnesota, supra note 31.

34 188 U. S. 189 (1903).
35 There is an intimation in Beidler v. South Carolina, supra note 

33, that debts having a business situs may still be taxed at the domicil 
of the debtor.
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The legalistic considerations compelling this decision were 
purely negative. The court could have decided either way 
and sustained its decision by precedent. It could have fol
lowed Blackstone v. Miller and distinguished State Tax on 
Foreign-Held Bonds 36 on the ground that the one case in
volved an inheritance tax and the other a property tax. Or 
the court could have done, what it actually did, overrule 
Blackstone v. Miller and follow State Tax on Foreign-Held 
Bonds. The determinative factor in the Court’s decision 
were certain considerations of policy or what lawyers de
light in calling practical considerations. These considera
tions were basically the reflection of the Court’s economics 
and its opinion as to its place as the final arbiter of the 
states’ fiscal policies. Specifically, the Court felt that mul
tiple taxation was unsound and with the increase of intan
gible wealth multiple taxation of such interests was suffi
ciently noxious to warrant a judicial amendment to the 
Constitution forbidding it.

As a matter of fact in its practical approach the Court 
ignored the only two factors of any practical significance: 
the unequal division of wealth between the several states, 
and the fact that no multiple inheritance taxation of in
tangibles of any moment actually existed. In the United 
States due to the concentration of capital in certain areas 
we have creditor states, that is, states which have a sur
plus of creditors, and debtor states, states which have a 
surplus of debtors. In defining the creditor’s domicil as 
the sole base for the taxation of debts the Supreme Court 
conferred a bounty on the wealthy Eastern states at the 
expense of the developing debtor states. Moreover, there 
was no necessity for such a decision. In 1928 reciprocal 
exemptions or their equivalents existed in twenty-three 
states, which embraced approximately seventy per cent of 
the taxable wealth of the country.* 37 In 1930 such legisla
tion had been adopted in thirty-eight states, and there was 
every prospect that it would soon be universal.38

ss 15 Wall. (U. S.) 300 (1872).
37 See Report of Committee of N. T. A. on Reciprocity in Inheritance 

Taxation, P roceedings of th e  N ational T a x  A ssociation (1928) 478.
38 This may be gleaned from Federal & State Tax Systems, 1930, a 

series of charts showing compendiously the tax systems of the federal 
government and the several states, which was prepared under the 
direction of the New York Tax Commission. The recusant states are:
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The decision in the Minnesota case presents an ultimate 
question of government. Shall the states be allowed to 
work out their fiscal salvation or shall they have it dic
tated to them by the Supreme Court of the United States? 
In some cases the Court’s interference in state fiscal 
schemes may doubtless be justified by more pressing con
siderations of national policy, but the Court should temper 
its interference with extreme reluctance. Mr. Justice 
Holmes has shown a commendable forbearance in impos
ing his personal economics on the states. A decision by 
the Supreme Court limiting the state taxing power is much 
more permanent than a restriction in a state constitution. 
The latter may be terminated by amendment which in some 
states is nearly as facile a process as legislation. Amend
ing the federal constitution is no simple proposition, and 
in matters of taxation where there are conflicting economic 
interests among the states is nearly impossible. The only 
alternative to an unfortunate decision is to wait for re
versal which depends upon a fortuitous concatenation of 
circumstances and personnel which may never eventuate.

Macallen Co. v. Massachusetts 39 created a great stir, but 
it is a perfectly logical decision. The only difficulty is that 
even a valid deduction from an unsound premise may lead 
to an unhappy conclusion. In the Macallen case the Su
preme Court held that a franchise tax upon a domestic 
corporation measured in part by net income from federal 
securities transcended the constitutional power of Massa
chusetts. It is needless to add that this upset previous no
tions and seems diametrically opposed to Flint v. Stone 
Tracy Company 40 where a federal tax measured by income 
from state securities was held licit. This whole problem 
of reciprocal exemptions of state and federal agencies is 
complicated by a good many refinements, but the back
ground of the Macallen case reduced to its simplest terms * *

Arizona, Kansas, Kentucky, Louisiana, Minnesota, Montana, North 
Dakota, Oklahoma, South Dakota and Utah. These charts also form 
a convenient basis for comparison of the tax systems of the states which 
have a number of constitutional strictures, and those which have sub
stantially none.

3»279 U. S. 620 (1929). See Powell, The Macallen Case— and 
Beyond , 8 N at . I nc. T ax  M ag. (1930) 47, 91.

40 2 2 0 U. S. 107 (1911).
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is this. In M’Culloch v. Maryland,11 Chief Justice Marshall 
was faced with a discriminatory tax by the State of Mary
land on the United States Bank. Marshall, an ardent fed
eralist, felt that the bank needed protection, so he slew the 
tax. But instead of confining his opinion to the discrimina
tory features of the tax, the great and prolix Chief Jus
tice yielded to a congenial infirmity and placed the decision 
on the broadest possible ground. Relying upon a concep
tion of sovereignty derived from the nature of the federal 
and state governments he held that the central government 
constituted a separate sovereignty and that any tax on a 
federal instrumentality was unconstitutional. Obviously the 
presentation of a bounty to the federal government re
quired a correlative immunity for the states, so out of 
Marshall’s concepts of sovereignty grew the doctrine of re
ciprocal exemptions which has been one of the principal 
banes of our taxing system. Perhaps no particular harm 
would have been done if these exemptions had been con
fined to the property of the respective governments and 
the salaries of their employees, although even here we might 
get on soggy ground; but by a logical enough process they 
were extended to include their securities and then the in
come from these securities. The Flint case was itself an 
illogical exception to a fundamentally unsound rule, and 
the justification for its illogicality must be found in the 
unsoundness of the rule. There was only the sheerest sub
terfuge for sustaining the tax in that decision. A tax on 
income and a tax measured by income presents only a ver
bal distinction. The economic incidence is precisely the 
same. The theory behind the Flint case is that the Court 
will regard the subject of the tax and close its eyes to its 
measure, a distinction definitely repudiated in other con
nections.41 42 The Macallen case simply finds the Court wip
ing off its spectacles and looking through the subject to

41 Supra note 2. See Beveridge, T he L ife of John M arsh all , (1919), 
Vol. IV, 281-339; W arren, T h e  Supreme Court i n  U nited States H is
t o r y  (1924), 499-540.

42 Galveston H. & S. A. Ry. Co. v. Texas, 210 U. S. 217 (1908); 
Western Union Telegraph Co. v. Kansas, 216 U. S. 1 (1910); Looney v. 
Crane Co., 245 U. S. 178 (1917); International Paper Co. v. Massa
chusetts, 246 U. S. 135 (1918); Locomobile Co. v. Massachusetts, 246 
U. S. 146 (1918); Cudahy Packing Co. v. Hinkle, 278 U. S. 460 (1929). 
See Powell, op. cit. supra note 39, 49.
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the measure of the tax. There is nothing compelling about 
either view. Of the two cases the decision in the Macallen 
case is perhaps dialectically less artificial. The decision in 
the Flint case is perhaps economically the more sound.

The real question is the wisdom of creating a class of 
tax exempt securities by judicial fiat. The Flint case some
what restricted the sphere of taxable immunity of govern
mental securities. The Macallen case extends it. This is 
the clearest kind of judicial legislation. Not that there is 
anything inherently shocking in judicial legislation. For
tunately we have emerged from the ostrich era where we 
denied that courts do legislate. However, it is certainly fair 
to inquire into the wisdom of such legislation. Because it 
is promulgated by the judiciary rather than the legislature 
confers no immunity from fair comment. Is this the sort 
of thing about which a court can intelligently legislate?

There is scarcely a student of taxation who will speak 
a good word for this doctrine of reciprocal exemptions.43 
It does not benefit the government nor the taxpayer. It is 
inherently unsound and admittedly vicious. The doctrine 
is so firmly entrenched in our jurisprudence, however, that 
the Supreme Court can do little more than bear with it, 
or putter a bit with it as it did in the Macallen case.44

The creation of a class of tax-exempt securities involves 
delicate economic considerations, painstaking research, trial 
and error and legislative experiment and judgment. It is 
not the kind of task which the courts are particularly well 
fitted to perform.45 The only relief now must doubtless be

«  See Lutz, op. cit. supra note 6, 579-574 for a very temperate criti
cism.

44 Macallen v. Massachusetts, supra note 39.
«  “The aptitude of judges and the quality of judicial machinery puts 

bounds, as a practical matter, to the kind of business which should 
come before the courts and which therefore courts will assume. The 
range of the controversy, the interests at stake, the materials for 
judgment may all preclude judicial disposition. Courts can only deal 
with controversies fit for them to handle.” Frankfurter and Landis, 
Power of Congress over Procedure in Criminal Contempts in ‘Inferior 
Federal Courts’— a Study in the Separation of Powers, 37 H akv. L. 
R ev. 1010, 1021 (1918). See also, Taney, C. J., dissent in Pennsylvania 
v. The Wheeling etc. Bridge Co. 13 How. (U. S.) 518, 579, 592 (1851); 
Dissents of Brandeis, J., in International News Service v. Associated 
Press, 248 U. S. 215, 248, 262-267 (1918) and Pennsylvania v. West 
Virginia, 262 U. S. 553, 605, 618-623 (1923).
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sought in an amendment to the constitution.46 However, 
it should serve as a warning to the court not to try to write 
the tax system itself, but to be content with the less learned 
efforts of the legislature.

Questions of taxation involve economic questions, prob
lems of fiscal policy about which even competent economists 
are not always in agreement. The Court would do well to 
bear in mind that many taxes involve fiscal and social ex
periments whose wisdom can only be tested by the way they 
work in practise.

A great deal of trouble in taxation is due also to judicial 
lack of candor in dealing with these questions. Situs is 
a bugbear in jurisdiction to tax, whose only effect is to con
ceal the economic considerations which are really impor
tant. There is no situs in the case of intangible property 
except a judge-made situs which expresses simply the re
sult, not its reason.47 The talk about sovereignty in recip
rocal exemptions simply obfuscates the real questions of 
the wisdom of the Supreme Court in creating a class of 
tax-exempt securities.

A tolerant attitude toward state taxes, coupled with a 
sympathetic understanding of the fiscal burdens which the 
states are facing, and above all a candid recognition of the 
economic issues in judicial decisions dealing with tax mat
ters will go a long way toward removing constitutional ob
structions to tax reform.

44 * 6 A proposal to amend the Federal Constitution so as to abolish 
reciprocal exemptions in the case of income from state and federal
securities was passed by the House in 1923, but failed to receive 
favorable consideration by the Senate Committee to which it was 
referred.

«  See Powell, The Business Situs of Credits, 28 W est V a . L. Quab . 
89 (1922).
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LIFTING THE CORPORATE VEIL OF 
PUBLIC SERVICE COMPANIES

F r a n c i s  X .  W e l c h

THE question of which came first, the corporation or the 
law, seems to be about as difficult a problem as the 

similar proposition concerning the respective historic senior
ity of the chicken and the egg.

Sir Henry Maine, the eminent Scotch jurist, tells us that 
the concept of the “ collective entity’’ antedates that of the 
individual. He says that “ groups of men united by the 
reality or fiction of blood relationship” into families, clans, 
or tribes, were recognized units of primitive society even 
before the individual was so regarded. William Fletcher in 
his “ Cyclopedia on Corporation Law,” says:

“Upon this asshmed ethnological predicate has been erected the 
theory that the basic principle of corporate organization, the em
bodiment of which is now described as a fictitious, intangible 
person, created by law and existing only in contemplation there
of, is in reality but a manifestation of the gregarious instinct in 
man, existing inchoate from the earliest times and before law 
itself became an effective social force. The law, it is agreed, has 
done no more than to recognize the existence of this phase of 
human activity, guide its development, and define its functions 
and relations.”

As a corollary to this proposition, it is declared by Pollock 
and Maitland that the corporate idea is the product of no one 
person and no one country, but, on the contrary, has devel
oped more or less independently in varying forms among 
the several ethological units.

Other students trace the genesis of the modern corpora
tion to Solon of Greece, citing passages in Roman law from 
Gaius and the Justinian Pandects. Blackstone traces it to 
the political necessities of Numa Pompilius (715 B. C.) who 
sought to end racial antipathy between Romans and Sabines 
by making a separate society out of every trade and profes
sion.

“ Be this as it may,” says Fletcher, “ it is nevertheless 
generally agreed that under the auspices of Roman jurispru
dence there was evolved the prototype of the modern cor
poration.”
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The corporation was first used by the Romans for the gov
ernment, villages, and colonies. Then little by little it was 
extended to brotherhoods of priests, artisans, and even to 
the state itself which was brought under the jurisdiction of 
the court by treating it as a fictitious person named “ fiscus.” 
Even abstract ideals such as gods and temples were incor
porated and finally the treatment was extended to private 
commercial enterprise.

The limited liability corporation has been declared by 
President Butler of Columbia University to be the greatest 
single discovery of modern times. He stated in an address:

"Even steam and electricity are far less important than the 
limited liability corporation, and they would be reduced to com
parative impotence without it . . .  It substitutes co-operation on 
a large scale for individual, cut-throat, parochial competition. It 
makes possible huge economy in production and in trading . . . 
it means the only possible engine for carrying on international 
trade on a scale commensurate with modern needs and oppor
tunities."

Corporations are increasing both in size and number. In 
size they range from the smallest business to the American 
Telephone & Telegraph Company which, in November, 
1927, was reported to have 421,000 stockholders and an au
thorized capital of $1,500,000,000.1

Jurists are very much at odds over just what a corpora
tion is. German scholars have the “association theory” 
which views the corporation almost as a natural person 
acquiring an independent collective legal personality. This 
seems to be stretching it a bit. There are a good many 
things that even a most progressive corporation cannot do; 
such as getting married, voting, making a will, or being 
thrown into jail.

Opposed to this is the theory of the corporate fiction 
widely followed in America and England. Chief Justice 
Marshall expressed it best when he said the corporation was 
“an artificial being, invisible, intangible, and existing only 
in contemplation of the law.”

There are many other conceptions of the corporate entity 
and there has been a great deal of philosophical hair split
ting on the subject, but these two schools are considered

i W ormseb, D isregard of th e  Corporate F iction .



282 GEORGETOWN LAW JOURNAL

because they have the largest following and because they 
bear directly upon the question of disregarding the corporate 
fiction.

It is obvious that the German theory of the corporation 
of following would never admit of the law piercing the cor
porate veil and reaching the individuals behind it to attach 
responsibility for an act, validly performed by the corpora
tion. We must decide then from the outset whether the law 
is ever justified in looking behind the veil. If it may ever do 
so, even once, we cannot follow the German theory; we must 
regard the corporation as a fiction which may be disregarded 
by equity courts in the proper cases.

Now all fictions are created by law, that justice may better 
be dispensed. It is a mild application of the questionable 
moral doctrine that the “ end justifies the means.” In order 
to work out commercial problems conveniently and justly, 
the law is willing to call into theoretical existence something 
which has no existence in fact— to attribute to a group of 
mortal and human individuals, a collective personality at 
once immortal and purely juristic.

* What happens when the individuals responsible for the 
formation of this corporation pervert this fiction and use it 
to further unethical ends, and to defeat the cause of justice 
for which it was created ?

The rules seems to be that then and then only will the 
corporate fiction be disregarded.
' “ It is a certain rule,” said Lord Mansfield, “ that a fiction 
of law shall never be contradicted so as to defeat the end 
for which it was invented, but for every other purpose it 
may be contradicted.”

The corporate personality differs from any other legal 
entity. Its acts are distinct and independent of its officers 
or shareholders and it may do only those acts which it is 
authorized to do in its charter of creation. Most important, 
its liability is limited to its corporate assets. The share
holder can lose only the value of his investment; beyond 
that he cannot be made to pay. This is the tremendous 
advantage which the corporation holds over all other busi
ness combinations so far created.

Partners and other unincorporated business associates 
were responsible to the last farthing of their personal estate
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for the debts of their combination. A bad accident, a bad 
fire, a burglar,— all could reduce partners to paupers. The 
most that can happen to a shareholder is to lose his invest
ment; beyond that the indebtedness of the company cannot 
bind the investor.

It necessarily follows that the law must guard the person
ality of the corporate fiction— or, as the lawyers call it, the 
persona ficta.

If an electric company owned by a holding company 
breached a contract with a town, the town would obviously 
be in error if it sued the holding company, notwithstanding 
the fact that the latter dictated the policy of the subsidiary 
resulting in the breach. The town and the courts must look 
and act as if they did not know the holding company con
trolled the local utility and must even act as if nobody owned 
or controlled it. In other words, they must regard the sub
sidiary to all intents and purposes as an independent, free 
thinking person— a juristic person, it is true, but a respon
sible one, none the less. That is where the fiction comes in. 
As Mr. Justice Oliver Wendell Holmes puts it: “ But as I said 
when young on the Massachusetts bench, the very meaning 
of the fiction is that you are to act as if it were true.”

Justice Holmes insinuates that his experience has tem
pered his strict adherence to a rigid regard of the corporate 
fiction. Many other jurists have also relaxed in this re
gard. But it is a very complicated problem— this problem 
of deciding when the fiction is to be disregarded. The ab
stract principle is clear enough as outlined by Chief Justice 
Mansfield, but on the facts judges will always differ.

For instance, in an English case during the World War, 
a British law forbade vessels to be operated “ in whole or in 
part directly or indirectly” by aliens. The court held that 
this did not apply to a vessel owned by a corporation, the 
majority of whose members were Germans. The company 
owned the vessels, not the German shareholders. w

Some time ago, a man named Berkey was injured on the 
cars of the 42nd Street Railway Company and, recognizing 
the inability of that company to pay, he sued the parent, 
the Third Avenue Railway Company.2 After conceding that 
substantially all of the stock of the subsidiary was owned

2 Berkey v. Third Ave. R. Co., 244 N. T. 84, 155 N. E. 58 (1926).
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by the parent and the former was dominated in every way 
by the latter, the New York court of appeals refused to say 
that the 42nd Street Company was a mere dummy or alter 
ego of the parent to the extent of making the parent liable 
for wrongs of the subsidiary.

Now this is a close case. A powerful dissenting opinion 
was written by Judge Crane in which Judge Pound con
curred. The dissenting judge argued that where a corpora
tion actually dominates another to the extent of merging 
the subservient company into a single system with the 
parent, the latter should be held responsible for injuries due 
to the neglect of the former. He said that separate book
keeping could not hide the real facts in the case. Why should 
the parent company be allowed to go on maintaining this 
emaciated corporate ghost which was a subsidiary in order 
to shield it against corporate responsibility and at the same 
time to obtain from it its full corporate revenue?

The lawyers are still arguing about the Berkey case.
Here is another close decision: Three partners sold their 

[ business to an outside party, promising, as part of the con- 
\ sideration, never to compete with him in that neighborhood. 
\ Very shortly after they opened up around the corner from 

their old stand with the word “ company” stuck on behind 
their name. They had incorporated. The man who pur
chased their business sought an injunction.

“ We’re not competing with him,” the three gentlemen 
answered. “The company is; we’re just employees of the 
company.”

Most courts today would say that this was carrying the 
corporate fiction just a little too far. One progressive court 

[ in a similar situation characterized such tactics as “ rank 
I subterfuge and an evasion of a contractual obligation.”  Yet 
V the Alabama court refused to look behind the corporate veil.

Speaking of the three characters in this case, Professor I. 
Maurice Wormser, of Fordham University, says: 3

“The voices of the sirens are at hand to decoy all but the most 
wary, and there is no magic in incorporation. A., B., & O. were 
the same kind of thievish wolves, whether clad in the garments 
of fictitious corporate personality or in their own soiled furry 
coats. To allo.w the doctrine of the corporate fiction to prevent

3 D isregakd oe th e  Corporate F iction ( 1927).
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the doing of justice in such a case converts courts into a public 
laughing stock. Decisions of this type make the man in the 
street as well as that rara avis,— the liberal lawyer,-—impatient. 
Should not the court have shaken aside fiction, form, and phan
tom, in order to do justice? There is no compulsion to legal 
blindness. A  decision refusing an injunction in a case of this 
type is contrary to the very genius and essence of the corporate 
fiction and permits it to be used for ends and for purposes en
tirely subversive of its reason and policy.”

Professor Wormser also disagrees with a decision of the 
Virginia court refusing to set aside a deed given to a corpor
ation, whose members were all negroes, of property re
stricted from colored ownership. The court indicated that 
since a corporation is in legal contemplation a juristic person 
it cannot presumably be said to have any definite color. Pro
fessor Wormser pointed out that the sole purpose of the 
organization was to defeat title restrictions, and that the 
corporate fiction should never be applied to perpetuate an 
evasion of law.

The more progressive courts have frequently looked be
hind corporate veils and disregarded their fictitious person
alities where they are used to disguise a fraud, such as the 
swindling of creditors or to evade a law.

For example in Northern Securities Co. v. United States* 
where a corporation was organized merely as a convenient 
means of combining separate railroad properties under one 
control, the highest court of the land shook aside the cor
porate entity and regarded the combination as a direct 
restraint of trade and formed purely for the purpose of 
evading the Sherman Anti-Trust Act.

But where is the line to be drawn between the Berkey case 
and the Northern Securities case?

If the corporate entity is to be protected in one and disre
garded in the other, and if such eminent jurists, as Judges 
Crane and Cardozo, disagree even on these holdings, how 
can mere laymen or, for that matter, mere lawyers deter
mine when one utility is justified in dominating another and 
when it is not? Again Professor Wormser contributes a 
valuable comment:4 5

4 193 U. S. 197, 48 L. Ed. 679, 24 Sup. Ct. 436 (1904).
5 People ex rel. Studebaker Corp. v. Gilchrist, 244 N. Y. 114, 155 

N. E. 68 (1926).
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“Now, of course, it is often extremely difficult to draw the 
line. Whether the majority or minority judges in cases as close 
as the Berkey case are correct is a problem upon which reason
able men may reasonably differ. So long as the courts recognize 
the general principal that the corporate fiction must not be em
ployed so as to defeat the end for which it was invented, it does 
not make such vast difference how any particular case is decided, 
for out of the facts the law arises, and on factual situations 
judges will always differ.”

Chief Judge Cardozo of the New York court of appeals 
has said:

“Before ‘the corporation persona’ may be ignored, the evidence 
must show that ‘the subsidiary is not left with any autonomy’ 
and that the parent though in form speaking and acting through 
another is operating the business directly for itself.”

One more example of this disregard of the fiction of a 
corporation before turning to strictly utility companies is 
found in the case of the United States v. Lehigh Valley 
R. Co.6 The Hepburn Act makes it unlawful for any railroad 
to transport articles “ manufactured, mined, or produced by 
it or under its authority.” The Government complained 
against the Lehigh Valley Railroad of a violation of this act 
because it controlled and dominated a coal mining company. 
The Government claimed that the carrier was using this 
company as a dummy to evade the Act. Late Chief Justice 
White, in an able opinion, refused to sustain the corporate 
fiction, holding that the railroad and the coal company were 
one and the same.

To summarize the law of disregarding the corporate fiction 
so far, we might say as a broad principle that the corporate 
entity will he disregarded where the corporation is merely 
a subterfuge to disguise frauds or where a corporation, once 
validly created in good faith, is later used to perpetrate in- 
ipsf.i ce or .evade a.law. The lawyers refer to this latter situ
ation as the “ unconscionable use of a legal right.” With 
this general development of corporation law in mind we find 
when we turn to matters of pure utility regulation a much 
more liberal application of the doctrine.

Courts and Commissions dealing with utilities, frequently 
with the large utilities, seem almost to ignore the corporate 
fiction. This is due, in the opinion of this writer, to two

6 220 U. S. 257, 55 L. Ed. 458, 31 Sup. Ct. 387 (1911).
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causes: first, to the very character of utility regulation, and, 
second, to the appearance of the holding company in utility 
corporate structure.

When we began to regulate utilities, we started in with 
their rates.

Commissions were given authority to fix prices charged, 
leaving to the utility a fair earning. This necessarily in
volved the scrutiny of operating expenses by the Commis
sion.

When a distributing company bought its gas or power 
from a supply company, Commissions quite naturally began 
to look behind the corporate fiction to see who owned the 
companies and what connection, if any, there was between 
the two. If intercorporate relations existed, the operating 
expense was of course scrutinized a little bit closer than a 
similar arrangement between two independent companies 
dealing with each other at arm’s length. It will thus be seen 
that the very cW actPr nf ntilify requires a rec
ognition of the personalities t.hflt. nwn anH enntrnl fb p m

Concerning holding companies, it is apparent that the 
holding company is straining the corporate fiction in every 
state in the Union. Most states regulate utilities; none of 
them regulate holding companies as such. Utilities are run 
by holding companies; therefore, there is a conflict.

State legislators, judges, and Public Service Commis
sioners have long regarded with brooding brows the activity 
of the holding company in public utility regulation. Unques
tionably it is an efficient arrangement and an admittedly 
indispensable part of modern utility organization. The 
Maryland Commission has pointed out that without the in
tercorporate control as exercised by the American Telephone 
& Telegraph Company over local companies, the splendid 
coordinated long distance service now existing in America 
would be impossible.7 Nevertheless, the very fact that pure 
holding companies (that is to say, those which are not them
selves engaged in utility operation) are not subject to Com
mission jurisdiction is making the regulatory tribunals look 
closer and closer at the interest behind the corporate veil 
of those utilities which are subject to regulation.

1 Re Chesapeake & P. Teleph. Co. (Md.) P. U. R. 1920F, 417.
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Speaking of the Commission’s jurisdiction to disregard 
the corporate fiction of utility companies, the California 
Commission has ruled that it is only where rights of third 
parties are involved or where it is necessary either to pre
vent fraud, or when the results of so holding will do an in
justice, that the corporate existence and the separate entity 
will be disregarded.

However, when we analyze the vast number of cases in 
which the entity has been disregarded, it is quite apparent 
that third parties, namely, the public, is interested in prac
tically every utility formation, and, therefore, the disregard 
of the corporate entity in utility regulation is much more 
common than in the law courts.

For instance, the Texas Commission has decided, in fixing 
rates of a distributing utility that has a separate corporate 
entity, but close intercorporate relations with its supply com
pany, that the Commission might treat the two companies 
exactly as if they were but one corporation which had, for 
its own convenience, divided its operation into furnishing 
and distributing divisions.8 This conclusion has the endorse
ment of the supreme courts of Ohio and Michigan and, to 
some extent, of the Virginia court of appeals. There has 
likewise been similar holdings by the Commissions of New 
York, Missouri, California, Washington, Maryland, New Jer
sey, and Indiana.

Possibly the Montana Commission has gone a step further. 
It declared that the owner of a natural gas well selling gas 
to industrial consumers through a distribution line of a gas 
company, which receives only a per cent compensation upon 
the amount sold regardless of the rates charged therefor, 
was a public utility subject to the regulation of that Com
mission for rates.9 This position also, it would appear, is 
endorsed by the supreme courts of Ohio and Michigan. The 
former once stated that where by the process of incorpora
tion the ownership of a property is nominally divided be
tween two or more corporations but is in fact the same, and 
the business of such a corporation is but a single enterprise, 
a dedication of the property of a nominal owner thereof to 
the public service is attributable to the real owner thereof

s Re Port Worth Gas Co. (Tex.) P. U. R. 1929A, 136.
9 Big West Oil Co. v. Northern Gas Co. (Mont.) P. U. R. 1928D, 705.
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and is a dedication of the entire property involved in a com
mon enterprise.10

On the contrary, the Maine Commission has decided that 
it has no jurisdiction over the subject of unreasonable profits 
by a foreign parent company receiving from a local operat
ing company 41/4 per cent of gross revenues for services and 
use of instruments, although increased rates automatically 
increase the payments to the parent company with no cor
responding inosoftBo of valira os chanht? in tho eorviceo ron 
responding increase of value or change in the services ren
dered.11 This also seems to be the view of the District of l 
Columbia Commission.

Of course, apart from the jurisdiction of the CommissionkX 
and courts to disregard the corporate entity, there is always J 
the important question of proper parties to the proceeding. 
For example, the California Commission has held that an 
electric company which owns the majority of the stock of 
a similar company but which does not operate the subsidiary 
which keeps separate corporate accounts, and files separate 
reports with the Commission, is not a proper party defend^ 
ant to a complaint against the rates of the subsidiary.12 A 
similar holding has been registered by the West Virginia 
Commission. Likewise, the Pennsylvania Supreme Court has 
held that a consumer should not be permitted to file a com
plaint against separate tariffs of different corporations even 
by agreement, although one of the corporations is a sub
sidiary of the other.13

In view of these facts it might be fairly safe to say that 
dealings between a parent company and a utility company 
which it completely controls, whether in the form of inter
corporate contracts or otherwise, are necessarily open to 
close scrutiny. Such was the decision of the United States 
District Court.14 The New York Supreme Court has ruled

k> Ohio Mining Co. v. Public Utilities Commission, 106 Ohio St. 138, 
140 N. E. 143, P. U. R. 1923E, 180 (1922).

n Re New England Teleph. & Teleg. Co. (Me.) P. U. R. 1926B, 247.
12 Gunn. v. Pacific Gas & E. Co. (Cal.) P. U. R. 1927B, 658.

Duquesne Light Co. v. Public Service Commission, 273 Pa. 287, 
117 Atl. 63, P. U. R. 1922E, 286 (1922).

14 Chesapeake & P. Teleph. Co. v. Whitman, 3 F. (2d) 938, P. U. R. 
1925D, 407 (D. C., Md„ 1925).
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that a public utility, seeking to have a rate declared uncon
stitutional, must establish, by the most convincing proof, 
the fairness of an agreement whereby it purchases its gas 
from another company under the same management. In 
fact the Maine Commission has said that a contract for the 
furnishing of electric energy by each of two utility com
panies to the other which is otherwise unobjectionable may 
be disapproved by reason of the fact that close intercor
porate relations exist between them.15

It must not be inferred from this that any dealings be
tween corporately affiliated utility companies are defective. 
The Indiana Supreme Court has said that the fact that two 
public utility coiporations have the majority of the whole 
membership of their board of directors in common does not 
necessarily render transactions between, them void in the 
absence of other facts showing fraud even as against stock
holders especially where stockholders consent to all that is 
done.16 The Missouri Commission likewise has ruled that 
the fact that a holding company has imposed its will upon 
a subsidiary in a proposed position of stock and properties 
is not alone sufficient reason in law to justify the Commis
sion in refusing to approve the consolidation of such prop
erties by the purchase of stock or other securities.17 The 
Kansas Supreme Court also has indicated that agreements 
between affiliated companies are presumed to be honest and 
fair in the absence of evidence indicating bad faith or im
providence.18

All of this brings up the important question of just what 
acts constitute a sufficient abuse of intercorporate relations 
to permit a disregard by the courts and Commissions of the 
corporate entity. There is no distinct rule on the subject, 
and concrete examples are worth very little more than their 
application to the particular facts peculiar to them. The 
states are out of line with one another in dealing with the 
matter.

15 Re  Cumberland County Power & Light Co. (Me.) P. TJ. R. 1918F, 
675.

16 Pub. Service Comm. v. Indianapolis, 193 Ind. 37, 137 N. E. 705, 
P. U. R. 1923D, 415 (1922).

17 Re Union Electric Light & P. Co. (Mo.) P. U. R. 1924A, 74.
is Wichita Gas Co. v. Pub. Service Comm., 126 Kans. 220, 228 Pac. 

I l l ,  P. U. R. 1928D, 124 (1928).
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For example, there is a great stretch between the Mary
land decision in refusing to approve an otherwi^*£>bjection- 
able supply contract between utilities because of their affilia
tion, and the decision of the Kansas Supreme Court presum
ing such contracts to be fair and honest in the absence of 
convincing evidence to the contrary.

Here are a few examples of intercorporate relations 
which were looked upon as contrary to good regulation:

The Illinois Commission has held that the participation as 
directors of the warehouse corporation by owners of inter
ests in grain which permits the combination of a majority 
of such directors for their mutual private benefit is the oper
ation of a warehouse by persons having an interest in com
modities stored therein within the meaning of a statutory 
prohibition against such operation. The Commission said 
that where an unlawful monopolistic result is found to exist 
by the use of a device which gives control over the use of 
public space to those who admittedly own the grain stored 
therein, a liberal construction of the statute in favor of the 
public disregarding the corporate fiction should be employed 
in the determination of whether such device for control is 
in fact operation in such faith.19 20

In New York, a proposed transfer of common stock of a 
public service corporation to a holding company of a foreign 
state was held to be an attempt to defeat the purpose and 
intention of a statutory provision prohibiting such a cor
poration from obtaining control over the tangible assets 
of a public utility without the consent of the Commission.*0

Likewise, the Indiana Commission held that an admission 
by an official of a telephone company that the plant super
intendent of his company was also a director “ by courtesy” 
of a holding company on the board of another utility to 
“ represent the interest” of the first utility which claimed 
to have no money invested in the second, led to the conclu
sion that the spirit, if not the letter, of a law providing 
that no public utility should by any means acquire “prop
erty, stock, or bonds” of another similar utility without 
Commission authority, had not been followed.21

19 Re Board of Trade Warehouse Corp. (111.) P. U. R. 1928E, 65.
20 Re New York Electric Co. (N. Y .) P. U. R. 1928D, 247.
21 Re Northwestern Indiana Teleph. Co. (Ind.) P. U. R. 1928B, 717.
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Similar decisions have been registered by the Commis
sions of Oregon, Missouri, and Montana.

So it will be seen that each case must be determined on 
its own facts.

The next question arising is what is done where the 
Commission or court decided that the fiction should be dis
regarded. The Georgia Commission has held in ascertain
ing the earnings of one of two departments of a utility 
which was one of four public service corporations owned 
by substantially the same interests, with substantially the 
same general organization conducting the four businesses 
jointly, with many expenses in common, that the intercor
porate relations must be taken into consideration, assign
ing to each company its direct revenues and expenses, 
apportioning between them the expenses common to all, 
and also apportioning the expense common to both de
partments.22

Two utility companies in California closely allied and 
under one direct ownership and management were con
sidered as one when they jointly applied for an emergency 
increase in rates.

The Washington Commission decided that a water com
pany, operating only to facilitate the sale of lots owned by 
a land development company which owns all the stock of 
the water company, should not be allowed any return on 
the system, beyond the amount necessary to pay operating 
expenses, taxes, and depreciation, where the water invest
ment was distributed over the lots and the cost of the sys
tem borne by the purchasers.23

In New Jersey, the values of two utility companies, one 
of which supplied gas to the other, were added together, for 
the reason that the wholesale company owned virtually all 
of the stock of the latter company and they were sub
stantially one in fact if not in organization.24

In New York, the transfer of stock by an electric com
pany utility to a foreign corporation was refused where 
the purpose of such a transaction was to circumvent a

22 Re Macon R. & Light Co. (Pa.) P. U. R. 1915E, 648.
23 Dept, of Public Works ex rel. Civic Club v. Lake Forest Light, 

Water & Power Co. (W ash.) P. U. R. 1926C, 422.
°*R e  Coast Gas Co. (N. J.) P. U. R. 1923A, 349.
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statute requiring the Commission’s approval of the trans
fer of controlled tangible assets of a public service cor
poration to such corporation.

One could go on piling on example after example of what 
was done, but there seems little conflict on this matter. In 
other words, where the Commission has once decided that 
it has jurisdiction to disregard the fiction, and where more
over it has decided that such a disregard has been justified, 
it seems that both the Commissions and courts will go to 
any length necessary to protect public interest against the 
detrimental influence of intercorporate association by util
ity companies. Consolidations have been refused, security 
issues have been refused, transfers of property have been 
refused, and even rate increases have been refused where 
the courts and Commissions have felt that the intercor
porate relationship of petitioning utility companies would 
result in a situation detrimental to the public interest if 
the respective petitions were allowed.

Probably the most important of all these decisions was 
the recent case of People ex. rel. Potter v. Michigan Bell 
Telephone Company.25 This case is so important in dis
cussing the disregard of utility corporation fiction that it 
deserves an analysis all by itself.

An action was brought by the attorney general of Michi
gan for the purpose of ousting the Michigan Bell Telephone 
Company, a Michigan corporation, of its franchise on the 
theory that the business in the state was really being con
ducted by the American Telephone & Telegraph Company. 
The action was sustained by the Supreme Court which de
clared that the Michigan Company was no more engaged 
in conducting and carrying on a telephone business than 
was an ordinary station agent engaged in conducting and 
carrying on the railroad business of its employer. The 
court, however, held that a general judgment of ouster was 
not required, but that the company was “ ousted of the 
right to have credit in a computation of rates for payments 
to the American Telephone & Telegraph Company” under 
its general license contract. This contract is an agree
ment by which the company renders certain assistance to 
operating companies for which it receives a compensation 
of 4 per cent of the annual gross revenues.

25 243 Mich. 198, 224 N. W . 438, P. U. R. 1929B, 455 (1929).
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The reasonableness of this compensation has been sus
tained by many courts and Commissions, including the 
Supreme Court of the United States. Nevertheless, the 
Michigan Supreme Court ruled that the Michigan Bell 
Company, 99.99 per cent of common stock of which was 
owned by the parent company, was operating under a state 
charter giving it the right to carry on business in the 
state and requiring that the business should be managed 
by its directors. The court held that these provisions 
were being violated to the detriment of the public, that it 
was the parent and not the subsidiary that was really car
rying on the business which was managed not by the 
Michigan Company directors but by the American Com
pany directors.

The court went on to say that where a corporation is so 
organized and controlled and its affairs so conducted as to 
make it a mere instrumentality or agent or adjunct of 
another corporation, its separate existence as a distinct 
corporate entity should be ignored and the two corporations 
will be regarded in legal contemplation as one unit. The 
court said:

“W e think that it is also apparent that a purpose of the sep
arate entity is to avoid full investigation and control by the 
Public Utilities Commission of the state to the injury of the 
public.”

A vigorous dissenting opinion was written by Judge Fel
lows but the rest of the court was in accord.

A final word should be said about the criminal responsi
bility of utility corporations for violations committed in 
the name of the company. While the persona ficta, which 
is the juristic conception of the corporation of the United 
States, prevents anything so tangible as a corporate pris
oner, the fact remains that even in this country corpora^ 
tions have been convicted for purely personal crimes as 
grand larceny and the mailing of obscene matter. Of 
course, punishment in such cases must necessarily take 
the form of a fine.26

Utilities, incorporated and otherwise, have frequently 
been fined for violating state laws regulating them.

A very interesting case of this sort comes from Louisi-

m (1927) 36 Y ale L. J. 827.
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ana, where a certain motor freight company had been en
gaged in public service without authority of the Commis
sion. Previous to the day of reckoning before the Louisi
ana Commission, however, those controlling the company 
at the time of the violation apparently sold out to new 
interests. The new management evidently set about put
ting its corporate house in order. The violations com
plained of ceased and a formal application was made for 
appropriate authority.

Nevertheless, the Louisiana Commission fined the com
pany $100, and stated in its opinion that the only weight a 
change in corporate control could have would be to mitigate 
the guilt and lighten the penalty. For this reason the 
minimum fine was made. Now here was a case where the 
Commission thought that public interests would best be 
served by refusing to disregard the corporate fiction. New 
operators may have been, and probably were, as innocent 
as newborn babes, but the view of the Louisiana Commis
sion (which is probably also the prevailing view of the 
situation) looks to the company and not to the operators 
for the expiation of an offense committed in the name of 
a corporation.

The reason for this is obvious. If changing control 
over companies can avoid the consequences of a law of 
violation, ingenious operators could transfer stock after 
each offense and escape punishment indefinitely.

Nor should undue tears be shed over the fate of the inno
cent purchasers. They are not entirely innocent. They 
are duty bound either to look up the past records of the 
company they are buying or to stand the consequences. 
With knowledge, actual or constructive, of the taint, they 
should not complain if they are held responsible. It is just 
like buying a vicious dog or1 a house with a mortgage on 
it. The moral of this decision to utility operators should 
be caveat emptorP

To summarize the rulings disregarding corporate enti
ties in utility regulation, we might safely make these con
clusions :

First, the doctrine of disregarding the corporate fiction

87 Louisiana P. S. C. ex rel. Yazoo & M. Valley R. Co. v. Johnson 
Motor Freight Lines (La.) P. U. R. 1929C, 122.
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is applied much more readily in utility regulation than in 
ordinary civil cases.

Second, the Commission has jurisdiction to look behind 
the corporate veil wherever there is evidence that the 
public interest is being impaired by intercorporate relations.

Third, once having assumed jurisdiction the Commission 
may regulate rates, adjust supply contracts, compute 
valuation, and calculate return, refuse certificates, consoli
dations, and securities where it is convinced that public 
interest requires such action in order to be protected from 
adverse pressure of utility affiliation.

Fourth, that the fiction will not be disregarded to relieve 
a utility company from criminal responsibility where the 

^controlling interests have or should have had notice of it.
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THE TEACHING AND STUDY OF ROMAN 
LAW  IN THE UNITED STATES

L e w i s  C . C a s s i d y

WHEN the first catalogue of the books in the library 
of Harvard College appeared in 1723, the following 

treatises alone concerned law primarily: the works of Sel- 
den, Bacon and Grotius, together with Spelman’s Glossary, 
Pulton’s Statutes, Keble’s Statutes, the first and second vol
umes of Coke’s Institutes and two of the Year Books. After 
the destruction of the library by fire in 1764, Thomas Hollis 
donated six books to the Harvard library, Burne’s Ecclesi
astical Law, 1723, Carpenter’s Glossarium, Glanvil’s Trac- 
tatus, 1604, Horne’s Mirror, 1642, Prynne’s Sovereigne 
Power of Parliament, 1643, and lastly the Codex Theodo- 
sianus.

The eighteenth century colonial lawyer was interested 
in Roman law because he was primarily a philosopher. Pro
found changes were being effected in his lifetime, as they 
were in the preceding century, in which the natural law 
school viewed Roman law as embodied reason, as the com
mon law of Europe. While a student in the office of Jere
miah Gridley, the father of the Boston bar, John Adams 
wrote in his diary: “ A lawyer in this country must study 
common law and civil law and natural law and admiralty 
law, and must do the duty of a counsellor, a lawyer, an at
torney, a solicitor and even of a scriviner; so that the dif
ficulties of the profession are much greater here than in 
England.” 1 John Adams at this time was twenty-five 
years old, and his diary, always the diary, records the 
scope of his industry and ambition: “ Few of my contem
poraries who are beginners in the law have the resolution 
to aim at much knowledge in the study of the civil law. 
See me distinguish myself from them by the study of the 
civil law in its native languages. I shall gain the considera
tion and, perhaps, the favor of Mr. Gridley.”  In Novem
ber, 1760, he related: “ During the last two years Justin
ian’s Institutes I have read through in Latin with Vinnius’ 
Perpetual Notes. Van Muyden’s Tractatio Institutionum

1 John Adams’ Life and Works, II, 46.
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Justiniani I have read through and translated mostly into 
English from the same language. Wood’s Institutes of the 
Civil Law I read through. . . .  In the civil law there are 
Hoppius and Vinnius, commentators on Justinian, Domat, 
etc., besides institutes of Canon and feudal law that I have 
read. Much may be done in two years I have already 
found, and let it be my care that at the end of the next two 
years I be better able to show that no time has been lost.” 2 

Ezra Stiles, who was elected president of Yale College 
in 1777, proposed to the corporation in that year the estab
lishment of a professorship of law in the college department. 
This proposal was not accepted, but of it, President Stiles 
said: “ The professorship of law is equally important with 
that of medicine, not indeed towards educating lawyers and 
barristers, but for forming civilians. We are enlarging 
into still greater systems, in which we may transplant the 
wisdom of all countries and ages. It is scarcely possible to 
enslave a Republic of Civilians well instructed in their 
rights, laws and liberties.” 3 President Stiles proposed a 
set of lectures to be given in four series, and it is note
worthy that they commence with Roman law: “ It will be 
necessary to exhibit an idea of the ancient Roman law in 
its purest state under the senate, before the period of the 
Ceasars, and previous to the mutations which the jus civile 
received by the imperial edicts, then to take a view of the 
imperial law down to the time of Justinian. Then, instead 
of attending to the mutations it assumed by being blended 
with the local laws of the Roman Conquests, the provinces, 
etc., instead of considering how much of it is still preserved 
in the jurisprudence of Poland, Germany, Holland, France, 
Spain or Italy, go directly to England and consider how 
much of the jus civile entered into the jurisprudence of 
England, for the greatest part of the jurisprudence of 
America has been adopted from England. Three streams 
of the imperial law entered England and obtains there 
with efficacy today. The first is the Canon or ecclesiastical 
law, which it is hoped will never enter America; the sec
ond testamentary law; the third was maritime law in Ad
miralty courts. This last is of great importance, for 
the laws of Rhodes and Oleron. This is all of the civil law

U<1. II, 136.
3 Literary Diary of Ezra Stiles, II, 209.
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which will be ever necessary for Americans to study.” 
While the prediction contained in the last sentence leaves 
much to be desired, President Stiles must be regarded as 
the first American educator who saw the need, and urged 
the study, of Roman law. He urged that for a second series 
of lectures “ Justinian’s Institutes may be the textual book 
for the civil, as Hale’s Analysis may be for the common 
law.” James Kent, who studied at Yale College during this 
period of the American Revolution, 1777, may have become 
interested in Roman law because of President Stiles’ enthu
siasm for this subject, although the short, but inadequate 
Life and Letters of Chancellor Kent, by his son, does not 
refer to President Stiles.

Those who studied law in Philadelphia with Justice James 
Wilson, who came to America from Scotland, a civil law 
country, after studying at Glasgow and St. Andrew’s, do 
not record that this learned gentleman stressed the advan
tages of studying Roman law. Indeed, Bushrod Washing
ton, later a justice of the Supreme Court of the United 
States, who had been placed in Wilson’s office by his uncle, 
George Washington, recorded that “ Mr. Wilson devoted 
little time to his students and rarely entered their room 
save for the purpose of consulting books. As an instructor 
he was almost useless to those who were under his direc
tion. He would never engage with them in professional 
discussions, to a direct question he gave the shortest pos
sible answer, and a general request for information was 
always evaded.” 4

Chancellor George Wythe was invited to occupy the first 
chair of law at William and Mary College in 1779, upon 
the nomination of Governor Thomas Jefferson of Virginia, 
and it was during that year that he lectured to a class o f 
five students, one of whom was John Marshall. Chancellor 
Wythe continued his law lectures at William and Mary 
College until 1800, when he was succeeded by St. George 
Tucker. While the learning of the Chancellor was broad 
and deep, there is no evidence extant that he lectured on 
Roman law as such. So with Judge Tapping Reeve, who 
founded at Litchfield, Connecticut, in 1784, the first law 
school proper in the United States, for his own long-hand 
lectures, as well as the holographic notes of his successor,

4 Sanderson, Lives of the Signers, 94.
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Judge James Gould, both of which are preserved in the 
archives of Harvard Law School, show a separate treats 
ment of Roman law, and there are few references to Roman 
law.

In 1794, James Kent was appointed a professor of law 
in Columbia College at a stipend of two hundred pounds 
for the year. He had recently moved to New York City 
from Poughkeepsie and had been recommended for the 
place by Brockholst Livingston, Alexander Hamilton, Ed
ward Livingston and Chief Justice John Jay. The lec
tures began in November, 1794: “ I read that season 
twenty-six lectures, two a week, and was honored by the 
attendance throughout the course of seven students and 
thirty-six gentlemen, chiefly lawyers and law students who 
did not belong to the college. . . . They were very well re
ceived, but I have long since discovered them to have been 
slight and trashy productions. I wanted judicial labors to 
teach me precision.” The second course began in Novem
ber, 1795: “ I read thirty-one lectures in my office, and had 
only two students, besides my clerks. The next season I 
attempted another course, but, no students offering to 
attend, I dismissed the business, and in May, 1797, sent a 
letter of resignation to the trustees.” One has come upon 
a newspaper clipping from the New York American, of this 
period, attached to an announcement concerning the lec
tures which Chancellor Kent resumed at Columbia Col
lege in 1824 upon his retirement from the then Supreme 
Court of New York upon reaching the age of sixty: “ Mr. 
Kent, the late chancellor of the state and now professor of 
law at Columbia College, yesterday delivered in the college 
hall an introductory discourse to the public course of lec
tures which he is about to commence. The audience was 
very large and respectable, comprising the trustees and 
faculty of the college, numerous clergymen, and many of 
our most respectable citizens of all pursuits. It is not 
flattery to say they were gratified at what they heard.” At 
least one lecture was devoted to Roman law, for, added to 
the many references to it in his Commentaries, an outline 
referred to “ Roman law: Its great influence in matters of 
contract, history of the Roman law; substance of the Twelve 
Tables; vast accumulation of the civil law; attempts at 
reform; revision under Justinian, and the manner of ef
fecting it, and its result; subsequent history of the civil
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law; the Institutes of Justinian particularly examined.”  
Hence it is that James Kent in 1794 delivered the first 
series of academic lectures in the United States on Roman 
law at Columbia College, for Ezra Stiles of Yale appears 
to have proposed four lectures on Roman law which were 
not in fact given as such.

In comparison with the thirty lectures on Roman law 
given by David Hoffman, who became professor of law at 
the University of Maryland in 1816, the general studies of 
Stiles and Kent are meager indeed. Hoffman was espe
cially trained in Roman law, having received from the Uni
versity of Gottingen the degree doctor utriusque juris. He 
takes rank with Joseph Story, Francis X. Martin, Munroe 
Smith and Roscoe Pound as the five who have done most for 
the study of Roman law in this country.

During the first quarter of the nineteenth century two 
important translations made easier the way of the student 
of Roman law: Martin’s translation of Pothier on Obliga
tions, 1802, and Cooper’s translation of Justinian’s Insti
tutes, with notes, in 1812. Both were remarkable scholars. 
It was while engaged in printing in New Bern, North Caro
lina, that Francis X. Martin studied law. He received a 
classical education in Marseilles before coming to America. 
Moving to Louisiana, he became, by appointment of Presi
dent Jefferson, the first chief justice of the Louisiana Su
preme Court. His erudition is still remembered in Louisi
ana, and the late William Wirt Howe has left a very vivid 
sketch of his career. Thomas Cooper was professor of 
chemistry at Dickinson College when he published his 
translation. He had been on the bench in Pennsylvania and 
later taught at the University of South Carolina with Fran
cis Lieber. He was much admired by Jefferson.

Joseph Story must be regarded as having contributed to 
the study of Roman law, for the principles of the civil law 
appear on almost every page of his treatises on Bailments, 
(1832) ; Equity Jurisprudence, (1835) ; Agency, (1839) 
and Partnership (1841). Unfortunately, during the period 
of his professorship in the Harvard Law School, 1829-1845, 
he did not offer any lectures restricted to Roman law. One 
of Judge Story’s students has left a picture of him : “ Story 
magnified the civil law and told us of the indebtedness of 
the world of law to it. Greenleaf magnified the common 
law and told us of its superiority over the civil law. There
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seemed to be a sort of rivalry of these two men as advo
cates, one of the civil law and the other of the common 
law.”  5

The first lecturer on Roman law at the Harvard Law 
School was Luther Stearns Cushing, who taught from 1849 
until 1853. Cushing 5a is remembered mainly because of his 
parliamentary manual. His Roman law lectures are in 
manuscript in the Harvard Law School library. His fine 
handwriting has covered the Institutes, but his treatment 
is lacking in originality. Professor James Hadley in the 
late sixties lectured at the Harvard Law School, giving the 
same lectures that he gave at Yale College in addition to his 
philological subjects, Sanskrit and Greek. Professor Had
ley’s lectures were published in 1873.

The fourth school5b to offer courses in Roman law was the 
University of Iowa, where a course of lectures on the Insti
tutes were delivered by Chancellor William G. Hammond in 
1870, and continued until 1881 when Chancellor Hammond 
became a member of the law faculty at Washington Uni
versity, St. Louis. His edition of Sanders’ Justinian’s Insti
tutes is used almost as much as Sohm’s Institutes.

From this period the study of Roman law has been under
taken by many law schools more or less consistently until, 
at the present time, among the schools members of the 
Association of American Law Schools, there are twenty 
which offer courses in Roman law and eleven others have 
at one time given such a course. At Harvard College as 
well as at Princeton, courses are offered in the Latin de
partment for undergraduates.6

In the three civil law jurisdictions represented by schools 
in the Association, McGill University Law School, the Uni
versity of the Philippines College of Law and the Tulane 
University School of Law, Roman law is studied with vary
ing intensity; in each school it is a required subject for one

5 Judge David Cross in Warren, History of the Harvard Law School, 
I, 27. Much valuable source material is found in this two-volume 
study, but a second edition is now imperative.

53 In 1850 he edited Domat in two volumes.
5b Mackeldey’s Roman Laic was edited by Moses A. Dropsie in 1882. 

He was the founder of the Dropsie Hebrew College in Philadelphia.
s The writer addressed a questionnaire to each member school of the 

Association, and has tabulated this information from the replies.
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year with the exception of McGill University, where the 
course is of two years’ duration.

In the United States the teaching of Roman law is par
ticularly successful in several institutions. At the Harvard 
Law School Professor James B. Thayer, who has just pub
lished an exegetical thesis on the Lex Aquilia, is continuing 
the work of Dean Pound whose interest in Roman law ex
tends to his student days at the University of Nebraska and 
the stimulus which he received from the frequent citations 
from the Corpus Juris Civilis contained in Professor John 
C. Gray’s collection of cases on property. At the Catholic 
University of America, the Riccobono seminar of Roman 
law is under the direction of Professor Charles Sumner 
Lobingier, whose studies in Roman law are so well-known, 
and whose judicial services in the Philippines and China 
have been so distinguished. Professor William L. Burdick, 
of the University of Kansas School of Law, has taught 
Roman law more continuously than any past or living 
teacher. The state of Kansas requires applicants to the bar 
to pass an examination in Roman law, a requirement which 
should be general, and this reason, not unnaturally, adds to 
the interest in the subject at the University of Kansas. 
Professor Burdick says, regarding his course: “ My present 
method is to assign topics in advance, e. g., marriage, di
vorce, parent and child, guardian and ward, classification of 
property, sale, etc., the intent being that the student should 
read in the library what he can find on these topics in a re
served list, and then to discuss these topics subsequently in 
class, and to supplement them by lectures. Each student is 
required to pass an examination upon the completion of the 
course. We try as far as we can to compare the Roman law 
with our own.’’

Professor Kocourek, of Northwestern University Law 
School, has successfully taught Roman law, and has very 
kindly given the following description of his course: “ The 
classes have usually been small, averaging, I should say, 
about ten. As given by me, the method of instruction has 
varied each time. I have used several of the standard texts, 
as a class-room medium; for example, Muirhead, Poste’s 
Gaius, Sohm, etc. As the course now is given, no fixed text 
is used. Each member of the class is expected to learn the 
historical details and the system of Roman Law by inde
pendent reading in his own way. The leading texts in vari
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ous languages are made available in a special section of the 
Library. The class meets not oftener than once a week for 
general discussion, and also for the handling of administra
tive problems connected with individual work to be done by 
each student. Various papers must be submitted by each 
student. For example, each student is required to prepare 
a chronology of a hundred significant dates, and a diction
ary of Roman Law terms with translations consisting of not 
less than two hundred items. From time to time special 
problems are assigned, each student having a different 
problem, different from other problems assigned to others. 
For example, I have made a list of problems taken from the 
Digest, and I put these problems to the student to work out 
the answer, without giving the student the reference to the 
problem. I have found this a very useful and interesting 
device, and one that is easily checked for the results, since, 
if a student finds the exact reference, it shows prima facie 
that his work is successful. I also submit other types of 
problems of a more complicated nature. The pattern of the 
problems of the latter type is shown in Jhering’s problems 
and Stammler’s. Of course, I do not disclose to the student 
where the problem is stated, and the burden is upon him to 
work out the solution. I have the initial advantage, as to 
problems of this class, of knowing just where the relevent 
references are in the Digest and elsewhere.

“ This will give you a general idea of how the work is 
done. I have found occasionally some men discover very 
quickly that they cannot do the work at all, and then they 
drop it. On the other hand, I have found that some stu
dents can do very satisfactory work, and as to all of those 
who survive I find that they get a direct, practical, working 
knowledge of Roman Law, enabling them to manipulate the 
sources in the same way that a student in our system of law 
would manipulate the sources for an English or American 
problem. Personally I regard the text-book system of 
teaching Roman Law as being practically worthless, no mat
ter what that text is, whether Sohm, Buckland, or any 
other. At the end of the course, there is given an examina
tion which is intended to test the student’s general familiar
ity with the history and ideas and methods of Roman Law.”

At Cambridge and Oxford Universities, England, the 
study of Roman law is regarded as part of the general edu
cation of the student. Of his teaching at Cambridge Uni
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versity, Professor W. W. Buckland, the leading Anglo- 
American student of Roman law, said: “ I do not think 
Roman law is at all likely to disappear from the curriculum. 
The law course here is not intended to be purely vocational 
. . .  I think Roman law is part of the course in every uni
versity which has a law school at all, and the last twenty- 
five years have seen a marked development of what may be 
called “higher” study in Roman law. The students are re
quired to have a general knowledge of the private law 
(Roman) as set forth in the ordinary manuals, and of the 
texts of the Institutes of Gaius and Justinian, some pas
sages for translation being always set in the examination. 
They are also required to study a special title in the Digest 
in the original. The subject for this year (1930) is De 
Furtis. This study can not be very profound, for they are 
youngsters, but it is found in practice to be more interest
ing than the Institutes, and it gives them practice in legal 
reasoning, from a point of view other than that of the com
mon law. The instruction is by lectures and small tutorial 
classes in which problems are discussed. Lecturers differ in 
their methods. I often ask questions in lecture, and one of 
my courses is definitely a conversation class in which 
problems are discussed and the class does most of the 
talking.”

The time is ripe for the extension of the teaching of 
Roman law in American law schools.
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THE PASSING OF DOWER AND 
CURTESY

J o s e p h  D . S u l l i v a n

OUTSTANDING and radical changes in the law relat
ing to the distribution of estates of deceased persons 

became effective in the State of New York on September 1, 
1930.1 The ancient distinction between the descent of real 
estate to the heir-at-law, and the distribution of personal 
property by the personal representative to the next of kin, 
has been removed, and under the law now in effect, both 
real and personal property pass to the same persons and in 
like proportions.

In accomplishing the change in the distribution of real 
estate, the right of curtesy of the surviving husband has 
been abolished, and the right of dower to the surviving wife 
has been abolished as to all property acquired by the hus
band subsequent to the effective date of the law. In lieu of 
these rights of dower and curtesy, the surviving spouse, 
whether husband or wife, is given an absolute right to take 
an intestate share in real and personal property where the 
testator dies after the statute becomes effective, and leaves 
a will executed after that date, subject to some conditions 
and limitations which are contained in the law, and which 
are designed to promote the fair and equal distribution of 
the decedent’s property, and to avoid the provisions of a will 
which would tend to cause unfairness and injustice. This 
election to take an intestate share is not available to di
vorced spouses; to husbands who have abandoned their 
wives, and to wives who have abandoned their husbands. 
The law provides that this elective right to take against a 
particular last will and testament may be waived by hus
band or wife during the lifetime of the other, and there may 
be a waiver of such right of election to take against any 
last will and testament in an agreement of settlement made 
either before or after marriage.

It will not be necessary to set out here the conditions and

'A c t  approved April 1, 1929; Chap. 229, Laws of 1929. 
Act approved April 3, 1930; Chap. 174, Laws of 1930.
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limitations upon the election by the surviving spouses, 
against, or in the absence of testamentary provision.

Another provision of the law is that an executor or trus
tee, who is duly qualified, is given the statutory power to 
take possession of, collect the rents from, and to sell, mort
gage and lease all the real property owned by the decedent 
at the time of his death, unless the will expressly prohibits 
the exercise of such powers, but this is not applicable to real 
estate specifically devised to any other person, not under 
disability, or to any corporation capable of taking posses
sion of the same, except that the powers to collect rent, to 
manage and to sell, mortgage or lease, may be exercised 
over such property where necessary for the payment of ad
ministration expenses, funeral expenses, debts or estate 
tax. Such powers to sell, mortgage, or lease shall be ex
ercised only with the approval of the Surrogate. The ad
ministrators of a decedent who dies after the date on which 
the law becomes effective, shall also have power to take 
possession of the estate of the decedent, and manage the 
same and collect the rents thereof, and may sell, mortgage 
or lease the same when authorized by the Surrogate after a 
proper proceeding.

The determination of the degrees of consanguinity of dis
tributees of real and personal property shall be uniform, 
and shall be in accordance with the rules as applied imme
diately before the taking effect of the Act in the determina
tion of the next of kin of an intestate leaving personal 
property.

The real property of a deceased person, not devised, shall 
descend, and the surplus of his or her personal property, 
after payment of debts and legacies and if not bequeathed, 
shall be distributed in the following manner:

“ 1. One-third part to the surviving spouse, and the resi
due in equal portions to the children, and such persons as 
legally represent the children if any of them have died be
fore the deceased.

“ 2. If the deceased leaves a surviving spouse and both 
parents surviving, and no child or descendant, the surviving 
spouse shall take five thousand dollars and one-half of the 
residue, and the parents shall each take one-half of the bal
ance ; if there be no surviving spouse, the parents shall each 
take one-half of the whole.
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“ 3. If the deceased leaves one parent surviving, and no 
child or descendant, and a surviving spouse, the surviving 
spouse shall take five thousand dollars and one-half of the 
residue, and the surviving parent shall take the balance; if 
there be no surviving spouse, the surviving parent shall 
take the whole.

“ 4. If the deceased leaves a surviving spouse, and no de
scendant, parent, brother or sister, nephew or niece, the 
surviving spouse shall be entitled to the whole thereof; but 
if there be a brother or sister, nephew or niece, and no de
scendant or parent, the surviving spouse shall take ten 
thousand dollars and one-half of the residue, and the bal
ance shall descend and be distributed to the brothers and 
sisters and their representatives.

“ 5. If there be no surviving spouse, the whole thereof 
shall descend and be distributed equally to and among the 
children, and such as legally represent them.

“ 6. If there be no surviving spouse, and no children, and 
no representatives of a child, and no parent, the whole 
shall descend and be distributed to the next of kin, in 
equal degree to the deceased; and if all the brothers and sis
ters of the intestate be living, the whole shall descend and 
be distributed to them; if any of them be living and any be 
dead, per stirpes, to the brothers and sisters living, and the 
descendants in whatever degree of those dead.”

Further provision is made that distributees in equal 
degree shall take equal shares, and when they are of un
equal degree, the whole shall descend and be distributed 
according to stocks. No representation is permitted among 
collaterals after brothers’ and sisters’ descendants. Rela
tives of the half-blood take equally with those of the whole- 
blood in the same degree, and representatives of such rela
tives take in the same manner as representatives of the 
whole-blood.

There are provisions permitting children of the husband 
or wife of the deceased, and in some instances, the next of 
kin of the husband or wife of the deceased, to inherit from 
the deceased where there are no other distributees provided 
under the law.

The law has other provisions as to advancements made 
by an intestate to his child; the effect of divorce on rights 
to distributive shares of a former spouse; the distribution



of damages recovered in an action for wrongful death; ex
emptions for the benefit of a fam ily; the conveyance or de
livery of specific property in lieu of the money value of the 
property.

The law with regard to personal property is amended so 
as to make the rule prohibiting the suspension of the abso
lute ownership of personal property for a longer period 
than during the continuance and until the termination of 
not more than two lives in being at the date of the instru
ment, containing such limitation or condition, or, if the 
instrument be a last will and testament, for not more than 
two lives in being at the death of the testator.

There is an exception to this rule based upon a similar 
exception with regard to suspending the power of aliena
tion of real estate, so that now the law of personal property 
conforms with the law previously existing as to real 
property.

The purpose and effect of the new law is to simplify the 
passing of property upon the death of its owner, and to 
harmonize the rules with regard to real property with those 
rules by which the distribution of personal property has 
been governed. Thus, a system is established by which 
both classes of property go to the same individuals, and at 
the same time, the rights of men and women, as inheritors, 
are made equal and identical. In place of dower a widow is 
to receive a larger share outright. As the inchoate right of 
dower is abolished after the law goes into effect, the wife 
having now no right in her husband’s land, acquired since 
that date, until after his death, there is no longer the neces
sity of the wife joining in a conveyance of such land with 
her husband, but, of course, the wife continues her inchoate 
right of dower in property acquired before the law became 
effective. Instead of receiving curtesy in the wife’s estate, 
upon her death, the husband now receives outright a share 
in her property, irrespective of birth of children.

For some time past there has been a general tendency 
among the states to enact similar laws, and they undoubt
edly have the merit of simplifying the settlement of an es
tate, and making it easier to understand from the layman’s 
point of view.2

The New York Statute was drafted by a commission
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2W oerner, A dministration §§ 276, 337.
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which received inspiration from the work of the Birken
head Commission of England, and it bears unmistakable 
evidence that its framers gave careful consideration to the 
provisions of distribution contained in the English Prop
erty Acts, 1925. However, all of the innovations and 
changes of the law of real property which the theory of the 
English law required, were not adopted.

In 1922, the English Parliament enacted the Law of 
Property Act of 1922, making extensive changes in the 
English law of real property. Its importance was such that 
it was provided that it should not come into operation until 
January 1, 1925, giving an interval of time for the study 
and consideration of the changes contemplated. This Act 
was amended by the Law of Property Amendment Act, 
1924, and was amended again in 1925, when much ad
ditional legislation was passed under the name of The Prop
erty Acts of 1925, and the whole further postponed to be 
effective January 1, 1926. The Acts form a substantial 
volume.®

One of the Acts then passed,* 4 provided that the real estate 
to which a deceased person was entitled for an interest not 
ceasing at his death, should pass upon his death to the per
sonal representative of the deceased, in like manner as be
fore the commencement of the Act chattels real devolved 
upon the personal representative of the deceased person. It 
made effective as to real estate all enactments and rules of 
law, and all jurisdiction of courts with regard to probate, 
or letters of administration, and other matters in the ad
ministration of personal estates, in force before the com
mencement of the Act. Upon the death of a person in
testate as to any real or personal property, it provided that 
such real estate should be held by his personal representa
tives, upon trust, to sell the same and pay the debts of the 
decedent from the proceeds. The portion of this Act deal
ing with the distribution of intestate estates abolishes 
descent to the heir-at-law, tenancy by curtesy and dower, 
and provides for the distribution of property of the intes
tate to the surviving husband or wife, and to the near rela
tives of the deceased person. This chapter repealed, in 
whole or in part, many well-known statutes of the English

* Chitty’6 Statutes, Vol. 23.
4 Administration of Estates Act, 1925, 15 George V, Chap. 23.
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law dating back to Edward I, as, for instance, the statute 
known as Westminster Second, in part providing for a writ 
of account against executors, and forfeiture of dower for 
elopement;5 the statute providing for quarantine, estovers 
and dower for widows; 6 the statute concerning tenants by 
Curtesy of England;7 the statute taking away Court of 
Wards and Liveries and Tenures in Capite and Knight 
Service.8

In addition to the Administration of Estates Act of 1925, 
there became effective on the same day 9 the Land Charges 
Act, 1925;10 the Land Registration Act, 1925;11 Law of 
Property Act, 1925 ;12 Settled Land Act, 1925 ;13 Trustees 
Act, 1925 ;14 and the Universities and College Estates Act, 
1925.15 All these Acts made sweeping changes in the law 
of real property. Perhaps as wide a departure from the 
existing order as can be found in any of the Acts is the pro
vision: “ the only estates in land which are capable of sub
sisting; or of being conveyed or granted at law are: (a) an 
estate in fee simple absolute in possession, (b) a term of 
years absolute.” 16

The law of descent of real property with its estates of 
dower and curtesy can be traced back for more than nine 
hundred years in a substantially unchanged condition. 
Publication by the Selden Society of the Year Books of the 
time of Edward II, enables us to see decided cases involving 
the laws now made obsolete by the New York Statute.

In Anon. v. Prior of St. Neots,17 we find a claim by a 
woman asserting a common law right of dower for the 
third part of the office of mower for the Prior of St. Neots, 
in the ville of St. Neots. In the decision of the case, Bere-

s 13th Edward I, Chap. 23, and Chap. 34. 
e 25th Edward I, Chap. 7.
i temp, incert.
s 12th Charles II, Chap. 24.
9 January 1, 1926.
10 15th George V, Chap. 22.
ii 15th George V, Chap. 21.
1 2 15th George V, Chap. 20. 
is 15th George V, Chap. 18.
11 15th George V, Chap. 19. 
is 15th George V, Chap. 24.
io Property Law, 1925, part 1.
u Selden Series, Vol. 43, p. 117. Easter Term, 6th Edward II.
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ford, C. J., says: “ It is within our knowledge that wives 
have recovered dower of an office for they have recovered 
as dower the third part of the office of usher of the ex
chequer, and the third part of the ward of the gate at 
Westminster.”

To an action to recover as dower a messuage, the de
fense was asserted that the defendant held the messuage 
under the endowment of her husband, the father of the 
plaintiff’s husband; that it accrued to her (the defendant) 
at an earlier date than plaintiff’s asserted right and that 
the plaintiff should not be entitled to dower out of dower.18 
The rule of law involved here was conceded to be the law 
in the case.

Where the second wife demanded dower of tenements 
given in fee tail to her husband and his first wife jointly,19 
Stanton, J., said: “ They give an answer to bar you, and 
say that the tenements were given in fee tail to G. and J. 
his first wife, and to their heirs, etc., and therefore you 
must grant or deny this. If you grant it, you are barred 
of dower forever.”  It is explained in a note to this case 
that if the land had been given to the husband alone, his 
first wife and also his second wife, if he had no issue by 
his first wife, would have had dower.

In an action of dower by a second wife against an issue 
of the first wife, the defense was made that under the 
Statute De Donis, the second husband could not hold by 
curtesy, and, therefore, a wife should not have dower in 
similar cases. Bereford, C. J., said: “ If the wife has 
dower, the husband must be sole seised as of fee. He is 
not so. If the heir brought formedon in descender with
out naming himself and he to whom the gift was made, he 
would recover nothing because they each had an equal 
estate according to the tail, so that neither the one or the 
other had a fee by himself.” 20

There are also cases dealing with curtesy equally as early. 
Where a writ of right of wardship of the heir’s person 
was brought, a nonsuit was compelled because the lord was

is Anon., Selden Series, Vol. 43, p. 37. Hilary Term, 6th Edward II.
19 Rus v. Earl of Gloucester, Selden Series, Vol. 42, p. 33. Trinity 

Term, 4th Edward II.
20 Anon., Selden Series, Vol. 34, p. 43. Michaelmas Term, 6th 

Edward II.
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not entitled to have the wardship of an heir during the life
time of a tenant of the lands by the Curtesy of England.21

A man and his wife were disseised of tenements of the 
wife’s right after issue born to them. Subsequently the 
wife died and the husband alone brought an action of novel 
disseisin. It was objected that the assize could not be 
awarded because the husband never had several seisin of 
the tenements. To this the reply was made that before 
the disseisin had been made, issue was born of the mar
riage, and by reason of that issue, an estate of freehold 
became vested in the husband. This was recognized by 
the court.22 *

The great antiquity of the preference of the whole- 
blood over the half-blood is illustrated by a case dating 
back to 1200, where an assize came to determine if Wil
liam, the brother of Galiena, was seised of certain land 
the day he died, and if Galiena was his next heir.28 The 
tenant, one W. T., said the assize should not be held be
cause he was the brother of Galiena and of William, and 
in possession of the land. Galiena said that the land was 
descended to her from the side of her mother, and not 
from the side of the tenant, W. T. The assize was awarded 
and determined that the land ought to descend to Galiena 
in the right of her mother and not to W. T. in the right 
of his father.

A writ of novel disseisin, brought in 1313, alleged that 
one Austin was seised of a messuage and from him it 
descended to Alice and Marjery, his daughters. Partition 
was made and the messuage sued for was assigned to 
Alice. From Alice it descended to William, her son, and 
because William died without heir of his body, it resorted 
to Marjery. The demandant claimed under Marjery as her 
son and heir. Defense was interposed that William had a 
brother Ellis, whose issue the defendant was. To this the 
reply was made that after Alice, William’s mother, died, 
her husband, David, remarried, and Ellis was the son of 
the second marriage and a complete stranger to the blood of 
Alice. Stanton, J., charged the jury: “ You have only to

21 Peveral v. Narford, Selden Series, Vol. 43, p. 90. Hilary Term, 
6th Edward II.

22 Anon., Selden Series, Vol. 43, p. 87. Hilary Term, 6th Edward II.
22 Select Civil Pleas, Selden Series, Vol. 3, No. 1.
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say whether the messuage was of the purchase of William 
or his inheritance from his mother, and whether Ellis was 
born and begotten of the same father and mother.” 21

In a case which arose in the Eyre of Kent, 1313,* * 25 on 
the death of one without heir of his body, a tenement re
sorted to an aunt of the whole-blood, and she was success
ful in defeating a cousin of the half-blood who attempted 
to recover from her.

In the same Eyre, Vol. 29,26 a case is reported where 
sisters on their father’s side only, not being of the whole- 
blood, were not permitted to claim the tenements against 
a sister of the whole-blood.

The doctrine of the law stated without contradiction in 
another case is : “ The heritage would escheat sooner than 
one of the half-blood would take anything.” 27

The principle of hotchpot is the subject of a decision 
which is to the effect that one who received land from her 
father in frank marriage, was not allowed to sue for her 
share in his real estate unless she brought the lands re
ceived by her into hotchpot.28

The law of primogeniture had been so definitely estab
lished at the time of the opening of the 14th Century that 
there are no cases in which the law on this point is chal
lenged, but many in which it is conceded by everyone with
out comment.

It is quite characteristic of the conservative policy of 
courts, lawyers and legislators that these principles have 
remained as part of the administration of the law until 
changed in England in 1925, and in the United States in 
1930. The conditions which gave rise to the establishment 
of these principles of law have never existed in the United 
States. As long as England clung to the rule that male 
issue inherited before female, and that when there were

2* Gracechurch v. Selmerie, Selden Series, Vol. 34, p. 193; 6th
Edward II.

25 Lewis v. Monner, Selden Series, Vol. 29, p. 90. Eyre of Kent, 
1313-1314.

25 Russell v. Farnborough, Selden Series, Vol. 27, p. 146. Eyre of 
Kent, 1313-1314.

27 Audley v. Oakover, Selden Series, Vol. 41. Trinity Term, 8th 
Edward II.

28 Anon., Selden Series, Vol. 31, p. 238, Easter Term, 5th Edward IL
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two or more males in equal degree, the elder alone inher
ited, it was hardly to be expected that there would be a 
change in the law of dower and curtesy or the distinction 
between the whole and the half-blood would be altered. But 
in the American Colonies, even before the Revolution, the 
rights of the first born male had been in many instances 
taken away from him, and more equal distribution of the 
intestate estate had been provided by statute, and from 
the time of the adoption of the Constitution 29 there has 
existed no adequate reason for the continuance of the 
distinction between the distribution of personal estate and 
the descent of real estate. It is a matter of amazement 
that progressive thought has not brought about the changes 
made by the State of New York in every state in the Union, 
and that too, many years ago. This statutory change de
serves, and will probably receive the attention of every 
State.

m 4 K ent ’s Com . * 375.
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CRIMINAL AND NON-CRIMINAL 
ATTEMPTS

John W. Curran

PAR T II

The Historical Development from the Beginning of the 
Nineteenth Century to the Present Time

PART ONE* traced the historical development of the 
subject from early common law to the beginning of the 

nineteenth century and introduced aspects of the present 
law relating to criminal attempts. The continuity of the 
cases and the treatises on crimes of Staunforde (1567), Coke 
(1644), Hale (1678), Hawkins (1716), Foster (1762), 
Blackstone (1769), and East (1803) indicated that an 
attempt to commit a crime was a misdemeanor at common 
law unless it had been made a felony by statute. It also 
appeared that under the ancient rule of voluntas reputa- 
bitur pro facto the overt act generating an attempt was 
merged with the intended crime. When the ancient prin
ciple became obsolete, the attempt, in a manner, divorced 
itself and became a common law misdemeanor. At this 
period of transition the law became attempt minded.

In the present article the development of criminal at
tempts will be traced from the beginning of the nineteenth 
century to the present time. In the pursuance of the topic 
the authority of the past will be examined for the purpose 
of ascertaining the source of questionable principles in this 
branch of the law.

In 1801 the landmark case of Rex v. Higgins decided 
that “ To solicit a servant to steal his master’s goods is a 
misdemeanor, though it be not charged in the indictment 
that the servant stole the goods, nor that any other act was 
done except the soliciting and inciting. And such offence 
is indictable at the sessions, having a tendency to a breach 
of the peace.” 1 Lawrence, J., stated: “ The doctrine laid 
down by Lord Mansfield in R. v. Scofield,2 which comprises

* See (Jan., 1931) 19 Georgetown L a w  Journal 185.
12 East 5; 102 Eng. Rep. 269 (1801).
^Cald. Mag. Cases 397 (1784). An attempt by the defendant to burn
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all the principles of the former decisions, entirely governs 
the present case; that so long as an act rests in bare inten
tion, it is not punishable by our laws; but immediately when 
an act is done, the law judges not only of the act done, but 
of the intent with which it is done; and if accompanied 
with an unlawful and malicious intent, though the act 
would otherwise have been innocent, the intent being crim
inal, the act becomes criminal and punishable. That case 
is ably reported, and contains everything convincing which 
can be said on the subject. There are, however, older 
authorities to the same purpose.”  * 3 4 * Rex v. Higgins 4 has 
been cited as authority for the principle that a solicitation 
of another to commit a crime constitutes an attempt to 
commit that crime; that a solicitation to commit a felony 
is not an attempt to commit a crime within the meaning 
of the law applicable to specific crimes; that a solicitation to 
commit a felony is a common law misdemeanor but that a 
solicitation to commit a misdemeanor is not a misdemeanor; 
that an attempt to commit a crime malum in se is a mis
demeanor but that an attempt to commit a crime malum 
prohibitum is not; that an attempt to commit either a com
mon law or statutory misdemeanor is a misdemeanor. Fun
damentally, Rex v. Higgins 5 is an example of the common 
law crime of “ solicitation” and naturally should be treated 
from that point of view.6 The dicta are what have made

his own house was a misdemeanor. Sayre, (1928) 41 H arv . L. R ev. 
821 at 834, in referring to criminal attempts states that the modern 
doctrine arose in this case. Cf. the statement of Lawrence, J., infra 
note 3.

3 Rex v. Higgins, supra note 1, 2 East 5 at 21; 102 Eng. Rep. 269 at 
275, 276. Italicised by the present writer.

4 Supra note 1. The defendant urged: “A bare solicitation or incite
ment of another to commit an offense is not indictable, unless it be 
accompanied by some overt act towards carrying the intent into execu
tion; but if no such act be done either by the inciter or the party 
solicited, it is nothing more, as Mr. Justice Foster observes, than a 
mere fruitless ineffectual temptation.”

s Supra note 1. In D avis ’s Cr im in a l  L a w  (Philadelphia, 1838), at 
p. 371, is a section entitled “The Attempt to Commit a Crime.” There 
is a total of fifteen lines in this section interpreting that a solicitation 
is an attempt based on the authority primarily of the principal case.

6 Supra note 1. The latest American treatise on Crime states and 
cites the principal case: “According to the better opinion, it is a mis
demeanor to solicit another to commit either a felony or a misde-
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the case the palladium of “attempt” analogists. Today the 
overwhelming weight of authority supports the following 
recent restatement: “ Mere solicitation of another to com
mit a crime is not an attempt for it is not in itself an act 
done with intent to commit a crime, and which would ap
parently result in the commission of the contemplated 
crime, unless frustrated by extraneous circumstances. 
When punishable at all, it is punishable as a distinct mis- 

„ demeanor.”  7 Professor Sayre states: “Although in some 
jurisdictions solicitations are treated as indictable at
tempts, either by virtue of judicial decisions failing to dis
tinguish them, or by statutory provisions, the great weight 
of authority is otherwise.”  8 Wharton says: “ An attempt 
is such an intentional preliminary guilty act as will ap
parently result in the usual course of natural events, if 
not hindered by extraneous causes, in the commission of a 
deliberate crime. But this cannot be affirmed of advice 
given to another, which such other person is at full liberty 
to accept or reject.” 9 May makes the following statement: 
“A solicitation to commit a crime is not an attempt, being 
a mere act of preparation; and a solicitation to commit a 
small crime is not regarded as of enough public importance 
to be punished as a crime.”  10 The classical treatise in Eng
land of Russell contains the pertinent observation: “ From 
one point of view it may be said that the term attempt ap
plies to a person who tries to commit the crime himself, and 
the terms solicitation or incitement to the person who tries 
to get another to commit the crime, who if the crime were 
committed, would be an accessory before the fact.” 11 Con
trary to the views of the authorities mentioned is the fol
lowing statement from Bishop: “ A common Form of 
Attempt . . .  is one’s soliciting another to commit a crime,
. . . the act, which is an element in every offence, consist-

meanor. This doctrine, however, is not recognized in all jurisdictions 
to the full extent.” Clark  &  Marsh all , Cr im . L. (3rd ed.), par. 130, 
p. 161. (1927).

1 Clark  & M a rsh a ll , Cr im . L. (3rd ed.), par. 125, p. 155.
8 Sayre (1928), 41 H arv. L. R ev., 821 at 857.
8 W harton ’s Cr im . L a w  (Kerr’s 11th ed., 1912), par. 218, p. 279, 

Vol. 1.
10 M a y ’s Cr im . L a w  (3d ed., 1905), par. 19, p. 15.
11 R ussell on Crim es , Vol. 1 (8th ed., London, 1923), p. 201.
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ing of the solicitation,” 12 Bishop’s footnote 13 to support 
what is recognized today as a minority view, cited Rex v. 
Higgins 14 as the key case. But Rex v. Higgins 15 did not 
hold what Bishop cites it to support and the authorities 16 
referred to in the above analysis make it clear that the 
prevailing view is that a solicitation is not an attempt and 
that the statement of Bishop 17 is heterodoxal. In State v. 
Davis 18 decided in 1928 it was held that a person charged 
with an attempt to commit murder was not guilty where 
the evidence showed that the defendant had solicited an
other to commit the foul deed. The court said: “While a 
few of the courts have treated solicitation to commit a 
crime as an attempt, the great weight of authority war
rants the assertion that mere solicitation unaccompanied by 
an act moving directly toward the commission of the in
tended crime, is not an overt act constituting an element of 
the crime of attempt.” 19 Before the decision in this case20 
Missouri had been partial to the minority view enunciated 
by Bishop.21 The Davis case22 is important because it 
exhibits the trend of the law in reference to one of the 
unsettled problems in attempted crimes that the case of 
Rex v. Higgins 23 caused to arise in the United States. In 
England there is a uniform rule that the decision in the 
Davis case24 agrees with, and since in principle it is sound, 
it should be recognized that a solicitation is not an at

12 B ish op ’s New  Cb im . L aw  (8th ed., 1892), Vol. 1, par. 767. In the 
9th Ed., 1923, the text of the original author has been changed to 
read: “It must be clear that solicitation is, in regard to many crimes, 
an essential part of the attempt,” at par. 767.

13 Bishop op. cit., par. 767.
i* Supra note 1.
is I b i d .

16 Clark & Marshall, supra note 7; Sayre, supra note 8; Wharton, 
supra note 9; May, supra note 10; Russell, supra note 11.

ii Bishop, supra note 12. It should be noted that the 8th edition 
was written in 1892 after almost fifty years of law writing. The ninth 
edition in 1923 was published after the death of Bishop.

18 319 Mo. 1222, 6 S. W. (2d) 609 (1928).
instate v. Davis, 319 Mo. 1222 at 1229, 6 S. W. (2d) 609 at 612.
20 Ibid.
21 Bishop, supra note 12.
22 State v. Davis, supra notes 18 and 19.
23 Supra note 1.
24 State v. Davis, supra note 18.
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tempt. Then Rex v. Higgins 25 would be viewed in the 
same light in England and the United States. Some cases 
in the first part of the nineteenth century will be noted be
fore detailing the point of departure of the American cases 
into contrary categories.

In Rex v. William Kitchen26 a phase of the impossibility 
doctrine in relation to an attempt to commit a crime arose. 
Great stress has invariably been placed upon the factual 
aspect of the intended crime in attempt cases. The focus
ing of attention upon the question of physical possibility, 
apparent possibility or impossibility instead of the societal 
harm that the act of the attemptor caused is another of the 
incongruities existing in this branch of the law. In this 
case an indictment for shooting at a person in violation of 
43 G. 3. c. 58 was interpreted as follows: “ If the instru
ment be fired so near and in such a direction, as to be likely 
to kill or do other grievous bodily harm, and with intent 
that it should do so, the case will be within the act, though 
it be loaded with powder and paper only.”  27 That an at

tempt and an intent coupled with possession must be dis
tinguished was pointed out in Rex v. Heath,28 which held 
that having counterfeit silver in possession with intent to 
fitter it as good was not a crime. Today the overwhelming 
weight of authority supports the doctrine that possession 
of implements for coining is not sufficient to constitute an 
act from which a criminal intent may be inferred, unless 
there are other circumstances from which the intention 
may be proved.29 Another category of criminal attempts 
is the challenge to fight a duel as illustrated by a New York 
decision in 1822, which held that sending a challenge was 
a misdemeanor.30 Whether an attempt is an assault or 
an assault an attempt are aspects of the following cases

25 Supra note 1.
25 Russ. & Ry. 95, 168 Eng. Rep. 702 (1805).
22 Rex v. Kitchen, supra note 26.
28 Rex v. Heath, Russ. & Ry. 184, 168 Eng. Rep. 750 (1810). In Rex 

v. Sutton, Cases t. Hard. 370, 95 Eng. Rep. 240, knowingly haying iron 
stamps which would make the similitude of a figure imprest upon the 
current gold coin, was indictable as a misdemeanor. Cf. B ishop 
Cr im . L. (9th ed„ 1923), Vol. 1, par. 204 and Clark  & Marsh all  (3rd 
ed., 1927), par. 117, p. 146.

29 B ishop  and Clabk  & M arsh all , supra note 28. Cf. W harton 's 
Crim . L., Vol. 2 (Kerr’s 11th ed.), par. 925, p. 1147.

so 2 Wheel. Cr. C. 19.
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that arose in 1823. In this analysis the interesting ques
tion of whether there can be an attempt to commit an 
assault is called to the attention of the reader. If an as
sault is to the universe of crimes, what the electron is to 
the astronomer’s universe, then there is no such a crime as 
an attempt to assault and the usual statement to that effect 
is sound, as the assault would be the dividing line between 
innocent and criminal conduct. It would be an attempt to 
assault if rowdies in a gallery of a theatre threw missiles 
at an ambassador sitting in a box on the right side of the 
stage, if due to poor marksmanship the brickbats landed 
in an empty box on the left side. The hecklers never in
tended to hit their intended victim as their assignment was 
to create an uncomfortable atmosphere.31 Such an illus
tration shows that the orthodox view that there cannot be 
an attempt to commit an assault is questionable.

In People v. Lee it was stated: “ Mr. Depeyster was driv
ing his wagon into town and was overtaken by the defend
ant in a cart. He attempted to run the cart against the 
prosecutor. Mr. Depeyster was obliged to stop his wagon 
in order to prevent being run over, and the cart of the 
defendant passed before him.” 32 It was held in this case 
to be an assault to attempt to run against the wagon of 
another person on the highway.33 34 In People v. Stamford 
the defendant was found guilty of an assault with intent 
to commit rape.31 The following statement tends to show 
the strict construction used in distinguishing between the 
attempt to commit rape and the assault with intent to com

31 Wharton, op. cit., Vol. 1, par. 212, p. 271, states: “Hence no indict
ment lies for an attempt to commit an attempt or assault.” Clark & 
Marshall, op. cit., par. 120, p. 150, states: “There can be no such thing 
as an attempt to attempt a crime.” Bishop, op. cit., Vol. 2, 9th ed., par. 
62, p. 43, states: “It would seem, therefore, not possible that there 
should be an indictable attempt to commit a simple assault.” Cf. Trial 
for An Attempt to Assault Marquis Wellesley, Dublin 1823 against 
James Forbes, etc. Printed by R. Grace.

32 People v. Lee, 1 Wheel. Cr. C. 364.
33 Ibid. At p. 365 the Court observed: “That an assault was an at

tempt, with force and violence, to do a corporeal hurt to another, as by 
striking at him with a weapon, or without a weapon, being within 
striking distance, or presenting a gun at him at a distance the gun 
will carry, or pointing a pitchfork at him, being within reach of 
i t . . .  ”

34 People v. Stamford, 2 Wheel. Cr. C. 152 (1823).
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mit rape: “ The statute of Eliz. and the act of the assem
bly of New York has made an innovation in the common 
law; formerly force was necessary in the commission of 
rape in all cases; now, by the statute above mentioned, 
carnal knowledge of an infant under ten years of age was 
felony, whether she consented or not. It was obvious the 
statute did not apply to an attempt to commit rape, it was 
there as at common law. . . . ” 35 36

Another aspect of whether solicitation to commit a crime 
is an attempt to commit it, arises in State v. Avery.™ The 
case held that it is a misdemeanor to write a letter solicit
ing the addressee to commit adultery.37 In Pennsylvania 
where adultery was not a felony it was held that soliciting 
a woman to commit adultery was not an attempt to com
mit adultery.38 In Washington 39 the same rule enunciated 
in the Pennsylvania case 40 was followed. The court said: 

-•“ One person could no more attempt to commit adultery 
than he could attempt to commit a riot, which under our 
statutes, requires the participation of three or more per- 
sons. The instances given in the books where the ‘solicita
tion’ of another to commit a crime is held to be an offence 
generally relate to those acts or crimes which can be per
formed or committed by one person, or where the ‘solicita
tion’ to commit the crime is an offense in itself, as dis
tinguished from an attempt.” 41 In a recent case in Okla
homa the court reiterated the doctrine of the previous case 
and held that no attempt to commit adultery resulted al
though the solicitation was accompanied with other overt

35/6id. at 153.
36 State v. Avery, 7 Conn. 266, 18 Am. Dec. 105 (1828).
37 Ibid. In State v. Schwarzbaeh, 84 N. J. L. 268, 86 Atl. 423 (1913), 

the defendant was held guilty of an attempt to commit adultery, where 
the evidence disclosed he was discovered in the home of another under 
suspicious circumstances.

38 Smith v. Commonwealth, 54 Pa. St. 209 (1867). In this case, 
Woodward, C. J., referring to Rex v. Higgins, supra note 1, said: “This 
was the case of an unsuccessful soliciting to commit a felony, and it is 
authority for nothing more than that such solicitation is indictable as 
a misdemeanor, though the language of the judges and especially of 
Grose, J., went so far as to intimate that a solicitation to commit a 
misdemeanor was indictable.”

39 State v. Butler, 8 Wash. 194, 35 Pac. 1093 (1894).
<8 Smith v. Comm., supra note 38.
41 State v. Butler, supra note 39.
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acts.42 Since adultery is a crime the solicitor should be 
indicted for either the common law or statutory misde
meanor of “ solicitation” which is distinct from the at
tempt. The unsupportable decisions have resulted from an 
error in form rather than substance. But the courts cannot 
be blamed for refusing to uphold a faulty indictment for 
an attempt that should have been laid as a solicitation.

In Rex v. Scudder the question was whether there can 
be an attempt to commit abortion upon a non-pregnant 
woman.43 By virtue of a strict construction of the statute 
the answer was in the negative. “ On an indictment for 
administering a drug to a woman to procure abortion, she 
not being quick with child, if it appear that the woman 
was not with child at all, the prisoner must be acquitted, 
although it appear that the prisoner thought that she was 
with child, and gave Tier the drug with an intent to destroy 
such child.” 44 Espinasse, contra, contended that the of
fence was complete if the drug were given with intent to 
procure abortion.45 In order to overcome this unsatisfac
tory decision a broader statute was passed which was inter
preted favorably in R. v. Goodhall,46 In State v. Snyder 
upon an indictment for murder in the second degree result
ing from an attempted abortion it was stated that preg
nancy was unnecessary to render attempted abortion mur
der in the second degree, if the defendant believed that 
condition existed in spite of the fact that he was mistaken.47 
In one instance an unsuitable object makes achievement 
impossible while in another it is inadequate means. Al
though there is no denying the intent, overt act, and the

«  Cole v. State, 14 Okla. Cr. App. 18, 166 Pac. 1115 (1917). Cf. State 
v. Schwarzbach, supra note 37.

«  Rex y. Scudder, 3 Car. & P. 605, 172 Eng. Rep. 565 (1828).
44 Ibid.
45 Ibid. Cf. People y . Huff, 339 111. 328 (1930) at 331: “Whenever 

the law makes one step toward the accomplishment of an unlawful 
object with the intent of accomplishing that object criminal, a person 
taking the step with that intent and capable of doing every act on his 
part to accomplish that object cannot protect himself from responsi
bility by showing that because of some fact of which he was ignorant 
at the time it was impossible to accomplish the purpose intended in 
that case.”

46 R. y. Goodhall, 1 Den. 187, 169 Eng. Rep. 205 (1846).
47 State v. Snyder, 188 Iowa 1150, 177 N. W . 77 (1920). (Reversed 

on account of faulty instruction.)
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societal harm that the conduct of the attemptor evolved 
some phase of the impossibility doctrine is occasionally in
voked successfully. In Maudsley’s case upon an indictment 
for an attempt to poison it was held there was no criminal 
responsibility because the ingredients had not been proved 
to be poisonous.48 In an Alabama decision the absence of 
proof that Jamestown weed was poisonous caused the court 
to hold the defendant was not guilty of an attempt to 
poison although a small bag had been placed in the coffee 
pot.49 Ormond, J., said: “ The offence consists in the at
tempt to do an act, which if consummated, would have 
caused death and cannot be commited but by the actual at
tempt to administer a poisonous drug, or substance, calcu
lated to produce death.” 50 Unknown to the defendant the 
bag of Jamestown weed was removed from the coffee pot 
by another servant. The point in such a case is not whether 
the ingredients are poisonous but whether the conduct of 
the attemptor was within the contemplation of the statute 
alleged to have been violated. Even though Jamestown 
weed was found to be poisonous as in Pitts v. State 51 the 
difficult point in State v. Clarissa 52 is whether dropping a 
sack in a coffee pot is an attempt to poison. If a cook goes 
to a drug store and buys poison intending to poison his 
employer his conduct is diabolical but not criminal. If the 
cook brings the poison purchased at the drug store to the 
kitchen intending to place it in the coffee urn the conduct 
would still be preparatory but not criminal. The principal 
case 53 presumes if the cook’s intent continues to the point of 
placing the poison in the prepared coffee pot it would be a 
criminal attempt. If a cup of coffee containing the poison 
had been served the attempt to poison would be clearly

48 Maudsley and Another, 1 Lewin 51, 168 Eng. Rep. 955 (1830).
49 State v. Clarissa, 11 Ala. 57 (1847).
so ibid.
51 Pitts v. State, 43 Miss. Rep. 472 (1870). In State v. Glover, 27 S. 

C. 602, 4 S. E. 564 (1888), an indictment for an assault with intent to 
kill was upheld, where tincture of asafoetida had been administered. 
Mclver, J., said: “There being testimony to the effect that the de
fendant had heard that the drug was poisonous, and that a very small 
portion of it— one drop— would kill, it was wholly immaterial to in
quire whether the drug was in fact poisonous or what quantity would 
be sufficient to endanger life.”

52 Supra note 49.
53 State v. Clarissa, Ibid.
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evidenced but the same cannot be said where the coffee 
has not been served. State v. Clarissa seems to have been 
correctly decided if viewed as a preparation.54 The nemesis 
of attempt analogists has been the imaginary line that 
separates non-criminal preparation from the criminal at
tempt.55 56 A metaphor from the field of sport has been used 
advantageously in the dilemma. It turns on the question of 
whether the fisherman is only baiting his hook or has pro
ceeded to fish. If the conduct is only baiting it is a prepara
tion but if he has proceeded to fish it is an attempt.

It has always been an open question as to what misde
meanors the doctrine of criminal attempt applied. In Rex 
v. Butler, Patteson, J., said: “ An attempt to commit a mis* 
demeanor created by statute is a misdemeanor itself.” 66 
Parke, B., stated in Rex v. Roderick that: “ An attempt to 
commit a misdemeanor is a misdemeanor, whether the of
fence is created by statute or was an offence at common 
law.” 57 58 The statement is in line with the prevailing rule 
of law today except in cases of statutory misdemeanors tfi&L. 
are not mala in se. In jurisdictions having a general at=-\» 
tempt statute such as New York the statement of Parke,
B., in 1837 is as sound today as it was at that time.88 The 
fact that many attempts to commit misdemeanors are not

54 Ibid.
ss People v. Murray, 14 Cal. 159 (1859) is an important case on this 

point favorable to the defense. Field, C. J., said: “The preparation 
consists in devising or arranging the means or measures necessary for 
the commission of the offense; the attempt is the direct movement 
toward the commission after the preparations are made.” In United 
States v. Stephens, 8 Sawy. 116, 12 Fed. 52 (1882), it was held that 
a person who ordered liquor to be sent from San Francisco to Alaska 
was not guilty of violating a statute that made it a crime to attempt 
to introduce liquors into Alaska. In R. V. McCann, 28 U. C. Q. B. 514 
(1869), it was held that an attempt to commit burglary had not been 
committed where the defendants desisted after being within thirteen 
feet of the house. Cf. R. v. Eagleton, Dears. 515 and 525, 169 Eng. Rep. 
826 and 831, where Maule, J., said: “The doubt may arise— what is an 
attempt? Must it not be a proximate attempt? Does a man, intending 
to murder, attempt to do so if he buys a dagger and poison, but uses 
neither one nor the other; if a man intends to commit an offense at 
a distant place, getting into a raliway train, or putting on his shoes, 
or shaving himself in the morning, would not be an attempt to do so?”

56 Rex v. Butler, 6 Car. & P. 368, 172 Eng. Rep. 1280 (1834).
57 Rex v. Roderick, 7 Car. & P. 795, 173 Eng. Rep. 347 (1837).
58 Ibid.
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prosecuted does not mean that the conduct is not penal. As 
a rule the state does not deem it expedient to institute a 
charge for an attempt to commit a low misdemeanor,59 that 
is, malum prohibitum.

Another example of the narrow interpretation that is 
typical where a statutory attempt is involved is Sinclair’s 
case.60 In this case two boys were trying to land a small 
boat. Sinclair attacked the boat with his boathook to pre
vent a landing and caused it to fill with water and then 
pushed it away from shore while the two boys were put 
in peril of being drowned. Upon an indictment for an at
tempt to drown, Coltman, J, stopped the case; being of 
opinion that an assault in fact upon the two boys ought to 
have been proved.61 In R. v. Leivis 62 upon an indictment 
for an attempt to commit murder the court refused to sus
tain the charge, where upon refusal to give up title deeds 
to him the defendant said, “ Then you are dead man,” but 
was seized before he could shoot. Unknown to the defend
ant the flint had dropped into the lining of his coat. The 
English court has stated that the principal case should 
be reconsidered.63 These cases indicate that reasonable 
men often differ on the number of links in the chain of 
conduct that must be forged to result in an attempt.64 Due 
to the principle of indeterminacy that such a question in
volves there is not a satisfactory rule extant.65 The follow-

59 C7. Clark & Marshall, op. cit., par. 120; Wharton, op. cit., Vol. 1, 
par. 212. In R. v. Eagleton, supra note 55, Parke, B., said: “The mere 
Intention to commit a misdemeanor is not criminal. Some act is re
quired, and we do not think all acts towards committing a misde
meanor are indictable. Acts remotely tending to the commission of 
the offense are not to be considered as attempts to commit it, hut acts 
Immediately connected with it are . . . ” . . .  at Dears. 538, 169 Eng. 
Rep. 835.

60 Sinclair’s Case, 2 Lewin 49, 168 Eng. Rep. 1075 (1837).
ei I b i d .
6»R. v. Lewis, 9 Car. & P. 523, 173 Eng. Rep. 940 (1840).
«3 R. v. Brown, 24 Q. B. D. 357 (1889).
64 Steph en ’s H is t . Cr im . L., Vol. 2, Ch. 22, p. 224, states: “The law 

as to what amounts to an attempt is of necessity vague. It has been 
said in various forms that the act must he closely connected with 
the actual commission of the offence, but no distinct line upon the 
subject has been or as I should suppose can be drawn.”

65 People v. Murray, supra note 55 is cited most often on the question. 
In Steph en ’s D igest of Cr im . L., 7th ed., London, 1926, defines an 
attempt in Article 67, Ch. 5, and states: “The point at which such
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ing statement in For the Defence, from a case which turned 
on the question of whether a woman had been engaged as 
an actress or not, is pertinent: “ Mr. Seymour Hicks, part 
author of the play, said, ‘If one line makes an actress, I do 
not know where we shall end.’ Marshall raised loud laugh
ter by saying, ‘I only want to know where you begin.’ 66 
The statement of Field, C. J., in the leading case of People 
v. Murray, on where the conduct begins to be an attempt 
is as follows: “ It shows very clearly the intention of the 
defendant (eloped with niece and sent for a Justice of 
Peace to perform the marriage ceremony), but something 
more than mere intention is necessary to constitute the 
offence charged. Between preparation for the attempt and 
the attempt itself there is a wide difference. The prepara
tion consists in devising or arranging the means or meas
ures necessary for the commission of the offence; the at
tempt is the direct movement toward the commission after 
the preparations are made.” 67

The point of departure referred to 68 came in 1843 when 
it was held that one who solicited another to commit arson 
was guilty of an attempt to commit that crime.69 The doc
trine that solicitation constitutes an attempt has been 
rightfully exploded as the analysis of Rex v. Higgins indi
cated.70 71 The point to be noted is that until New York pro
nounced this doctrine by using Rex v. Higgins 71 as an au
thority, neither England or the United States fostered such 
a principle.72 The New York decision 73 and the influence 
of the New York code throughout the country gave impetus
a series of acts begins cannot be defined; but depends upon the 
circumstances of each particular case.”

66 Foe t h e  D e f e n c e — Life of Sir Edward Marshall Hall— By E d- 
w a r d  M a r j o r i b a n k s , M. P. (The Macmillian Co., New York, 1930).

67 People v. Murray, supra note 55. “The difficulty is that, though 
the consummate crime may be in the highest degree definite, what is 
an attempt, may be, in an equal degree, indefinite. In the one case 
the completed act throws a backward light upon the intention; in 
the other case the absence of a completed act renders the intention, at 
the best ambiguous, and therefore one the true character of which 
must be collected from surrounding circumstances.”

68 See the concluding sentence following footnote 25.
69 People v. Bush, 4 Hill (N. Y .) 133 (1843).
70 Supra notes, 1 to 25 incl.
71 Supra note 1.
72 Supra notes, 1 to 11 incl.
73 People v. Bush, supra note 69.
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to the idea that a solicitation constituted an attempt. 
Coupled with this fact was the further encouragement given 
to this unsound rule by Bishop in his treatise on criminal 
law, the first edition of his work being published in 1856.74 75

Counteracting this bad influence of People v. Bush,™ were 
a series of cases, that refused to recognize that a solicita
tion constituted an attempt, and the treatise of Wharton.76 
In 1844, R. v. Williams held that soliciting a person to 
poison another was not an attempt to administer poison ;77 
McDade v. People held that soliciting a person to commit 
arson was not an attempt to commit arson;78 Sabler v. 
Commonwealth ruled that a count for an attempt to admin- 
isted poison was bad as its only support was a solicitation ;7* 
Hicks v. Commonwealth held an indictment for an attempt 
to commit murder by poisoning was bad where solicitation 
was the gist of the offence ;80 Ex parte Floyd held a charge 
of an attempt to commit forgery was bad where the defend
ant had solicited a printer to stamp forged coupons ;81 State 
v. Donovan refused to uphold a count for an attempt to 
commit arson upon evidence showing a solicitation ;82 State 
v. Lampe held that solicitation of another to commit extor
tion would not sustain a charge of attempted extortion;83 
and State v. Davis held that soliciting a person to commit 
murder did not constitute an attempt to commit murder.84 * 
The preceding cases from Williams 85 in 1844 to Davis’s 86 87 
in 1928 are contrary to People v. Bush 87 and they represent 
the overwhelming weight of authority today.88 The unfor-

74 B ish o p ’s Cr i. L., Vol. 1 (2d Ed., 1858), par. 525, p. 522, states: 
“A common form of attempt is the soliciting of another to commit a 
crime.” Cf. B ish o p ’s Cr im . L. (9th Ed., 1923), par. 767.

75 Supra note 69.
75 Wharton op cit. supra note 9.
77 1 Den. 39, 169 Eng. Rep. 140.
78 29 Mich. 50 (1872).
79 9 5 Pa. St. 318, 40 Am. Rep. 653 (1880).
80 8 6 Va. 223, 9 S. E. 1024 (1889).
817 Cal. App. 588, 95 Pac. 175 (1908).
82 5 Boyce (28 Del.) 40, 90 Atl. 220 (1914).
83 131 Minn. 65, 154 N. W . 737 (1915).
84 3 1 9 Mo. 1222, 6 S. W . (2d) 609 (1928).
ss Supra note 77.
86 Supra note 84.
87 Supra note 69.
88 Supra notes, 7 to 12 incl.
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tunate decision in People v. Bush 89 seems to have resulted 
from a misinterpretation of the word attempt as used in 
Rex v. Higgins 90 coupled with an ardent desire to extend 
the application of the statute on attempts in New York.

There has been some quibbling over the question of 
whether a person is guilty of an attempt to commit larceny 
if he tries to steal from an empty pocket or cash register. 
In 1850 the Massachusetts court answered affirmatively;91 
the English courts negatively in 1857 92 and 1864 ;93 Tennes
see affirmatively in 1888 ;94 New York affirmatively in 
1890;95 England affirmatively in 1892,96 * repudiating its for
mer rulings. At the close of the nineteenth century the 
survey shows that the American cases uniformly recog
nized the doctrine that possibility of achievement nnt. 
an element of the attempt to..commit. .larpjmy.rJttblk> Eng
land in two cases stated that physical impossibility to com
plete the crime precluded an attempt from resulting. Sub
sequently England repudiated that unsound rule with a 
net result of both English and American courts holding
im pr^gihilH y tr, o/vm m if g reen y  w a s nn bar, try a prngpon-
tion for an attemnt to commi.t_t.hfll. crimp 97 Today the 
present rule is in accord and the following statement ex
presses the orthodox view: “ So far as the thief is cori^ 
cerned, the felonious design and action are then just as 
complete as though the crime could have been, or, in fact, 
had been committed, and the punishment of such offender 
is just as essential to the protection of the public, as of one 
whose designs have been successful.” 98 These decisions 
isolated the attempt with reference to the act of the at
temptor and considered what was done and not whether

89 Supra note 69.
so Supra note 1.
91 Comm. v. McDonald, 5 Cush. (Mass.) 365 (1850).
92 R. v. McPherson, D. & B. 201, 7 Cox C. C. 281. The same prin

ciple involved as it involved stealing from a house some goods that 
had been previously removed.

93 R. v. Collins, L. & C. 471, 9 Cox C. C. 497 (1864). R. v. Ring, infra 
note 96, contra.

94 Clark v. State, 86 Tenn. 511, 8 S. W . 145 (1888).
95 People v. Moran, 123 N. Y. 254, 25 N. E. 412 (1890).
so R. v. Ring, 61 L. J. M. C. 116, 17 Cox C. C. 491 (1892).
a? Cf. People v. Purcell, 269 111. 469 (1915), where due to the Illi

nois Code, the rule is contrary.
98 People v. Moran, supra note 95 by Ruger, C. J.
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the intended crime was possible. It is futile to set up that 
ignorance of facts make consummation of crime impossible.

Though an attempt may be committed in spite of the fact 
that the intended crime is impossible the courts have con
siderable difficulty with the question of whether a party 
indicted for an attempt can be convicted of that crime 
where the evidence shows that the intended crime had been 
committed. In the leading case of Graham v. People 99 the 
indictment was for an attempt to obtain money by means of 
a confidence game. As the evidence disclosed that the 
money had been obtained the court held the indictment was 
invalid. Such a condition precluded the element of “ fail
ure” from accompanying the attempt. Mr. Justice Ma- 
gruder said: “ It will be observed, that a failure to consum
mate the crime is as much an element of an attempt to 
commit it, as the intent and the performance of an overt act 
towards its commission.” 100 Subsequently it was stated: 
“ Inasmuch as our statute clearly defines the offense of an 
attempt to obtain money by means of the confidence game 
as being different and distinct from the offense of obtaining 
money by means of the confidence game, some force must 
be given to the provisions of the statute. It would appear 
to be logical, that, when a man is indicted for a particular 
offense, he must be proven guilty of that offense, and not of 
some other.” 101 Unless the common law rule is abolished 
requiring indictments for attempts to commit crime specify 
the acts which constitute the attempt, the principal case 
will continue to represent sound doctrine. In People v. 
Lardner upon an indictment for larceny of five hand bags 
the defendant was found guilty of an attempt to commit 
larceny, but the judgment was reversed as the evidence dis
closed that larceny had been committed.102 Mr. Justice 
Cartwright said: “ The only evidence in the case for the 
People proved the crime of larceny, and the defendant 
could not be convicted of an attempt to commit the crime 
which failed.” 103 As “ failure” is an element of a criminal 
attempt the principal case represents the sound common

99 Graham v. People, 181 111. 477 (1899), 55 N. E. 179.
100 Ibid, at 489.
101 Ibid, at 491.
102 People v. Lardner, 300 111. 264, 132 N. E. 375 (1921).
io3/6id. at 268 of 300 111.
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law rule.104 Some statutes affirm the common law rule 
while others allow a finding for an attempt to commit a 
crime to be sustained although the evidence shows the in
tended crime has been committed.

Another variation of this problem is whether upon an 
indictment for the completed crime there may be a finding 
for an attempt if the evidence falls short of proving the 
substantive offence. The common law rule has been 
changed by statute in many jurisdictions with the result 
that if the evidence indicates an attempt, a finding of guilty 
of an attempt will be upheld although the indictment was 
for a completed crime.105 In R. v. White a conviction for 
an attempt to commit murder was sustained although the 
indictment was for murder.106

In People v. Gardner a conviction for an attempt to com
mit extortion was sustained although the extortionee was 
acting as a decoy for the State, in order to frame the alleged 
extortioner.107 Due to the fact that fear was an element of 
the crime of extortion the salient factor was whether the 
absence of fear in a framed case of extortion precluded the 
defendant from committing an attempt. In People v. Jaffe 
another framed case, a conviction of an attempt to receive 
stolen goods was reversed as the property received had 
lost its identity as stolen property.108 Willard Bartlett, J., 
said: “The crucial distinction between the case before us 
and the pickpocket cases, and others involving the same 
principle, lies not in the possibility or impossibility of the 
commission of the crime, but in the fact that in the present 
case the act, which it was doubtless the intent of the de
fendant to commit, would not have been a crime if it had 
been consummated.” 109 In both cases the attemptors’ 
hearts were fatally bent on mischief but their plans went 
awry due to the fact that they were framed by the intended 
victims. The same statute defining an attempt was involved 
in each case. If the same norm had been used in both cases 
the interpretation would have been that the defendants

104 Ibid.
los State v. Sehwarzbach, 84 N. J. L. 268, 86 Atl. 423 (1913).
106 R. v. White [1910], 2 K. B. 124, 4 Cr. App. R. 259.
107 People v. Gardner, 144 N. Y. 119, 38 N. E. 1003 (1894).
los People v. Jaffe, 185 N. Y. 497, 78 N. E. 169 (1906).
109 Ibid.
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were either guilty or innocent. But in the Gardner case 110 
a conviction was sustained, while in the Jaffe case111 a find
ing of guilty was reversed. Since there is no point of fixa
tion in criminal attempts each court is free to individual
ize the issue and there results in the questionable attempt 
cases a condition akin to the plight of Equity, as viewed 
by Selden, who said: “ Equity is a roguish thing. For 
law we have a measure . . . equity is according to the 
conscience of him that is Chancellor, and as that is larger 
or narrower, so is equity. ’Tis all one as if they should 
make the standard for the measure, a Chancellor’s foot.” 112

Professor Kocourek in discussing “ Rule and Discretion,” 
makes the following statement that is pertinent to some of 
the decisions in attempt cases: “Again, the adjudication 
may not even be based expressly on a new or old formula
tion of legal rule. In such case, the rule must be extracted 
from the precise facts adjudicated, and here again opin
ions will differ on what the rule is actually. Much of the 
labor of lawyers and judges is expended in an effort to state 
the actual rules out of case materials. The actual decision, 
in each such case, simply adds new material of the same 
ambiguous meaning.” 113

The objective aimed at by the attempt statute, rather 
than a ritualistic interpretation of it, should be emphasized. 
Such expressions as: commencement of execution, inade
quate means, suitable object, physical impossibility, legal 
impossibility, last act before consummation; first step tend
ing towards the intended crime, do help focus attention on 
the relation of the conduct of the attemptor to the intended 
act but at the same time serve as gimmocks for the court, 
as the pass and other pieces of misdirection aid the magi
cian. In the Gardner 114 and Jaffe 115 cases there is present 
practical phases of this phenomena.

For the purpose of comparative analysis an examina
tion will be made of the leading law review articles upon

no Supra note 107.
in  Supra note 108.
112 Selden’s T able T a l k .
113 K ocourek, A n I ntroduction to T he  Science op L a w , p. 141 (Little, 

Brown, and Company, Boston, 1930).
in Supra note 107. (W hat is needed is a combination of the sub

jective and objective test or a “sobjective test.” )
ns Supra note 108.
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criminal attempts. Professor Beale states, “ The attempt 
is not criminal per se, that is, the act of attempt is not in 
itself harmful to the state. The crime is a mere shadow 
of the attempted offense, deriving its criminal nature en
tirely from the substantive offense to which it is subsidi
ary. It has, nevertheless, the qualities and characteristics 
of other crimes.” 116 It is submitted that the criminal at
tempt is criminal per se and that it is in itself harmful to 
the state and that the crime is not a mere shadow of the 
attempted offence. The hypothesis advanced in Part One 
which drew a line of demarcation between the attempt and 
the completed crime was supported by a long line of cases.117 
It was pointed out that the attempt was a common law 
misdemeanor, a substantive crime with specific earmarks, 
that derived its criminal nature from the attempt itself. 
The isolation of the attempt with reference to the societal 
harm caused by the conduct of the attemptor indicates its 
criminal nature. For example, the attempt to commit mur
der is criminal per se and is in itself harmful to the state. 
Furthermore the criminality of an attempt to commit mur
der does not derive its criminal nature from murder, a 
crime distinct from the attempt. In the same article it is 
stated that the act to constitute an attempt “ . . . must 
come dangerously near to success. . . . ”  118 That doctrine 
is open to the objection that it would result in classing as 
non-criminal many acts of attemptors, where it would be 
impossible to come dangerously near success, although the 
conduct would cause societal harm inimical to the general 
welfare. In the well known Lee Kong case the defendant 
shot at a policeman on the roof of his house, thinking that 
the policeman was peering at him through a peep hole.119 
Fortunately, the policeman was not on the spot. After 
discussing the case Professor Beale states: “ If, on the 
other hand, he took the hole with the light shining through 
it for a human eye, and shot to put his bullet into the sup
posed eye, since the supposed eye was only a lighted hole, 
the intended contact was not criminal and he was not 
guilty of an attempt to kill.”  120 Under the proposed test,

ii6 Beale, 16 H abv. L. R ev. 491 (1903).
in  Part I (1931) 19 Georgetown L aw  Journal 185.
us Beale, loc. cit. at 492.
119 People v. Lee Kong, 95 Cal. 666, 30 Pac. Rep. 800 (1892).
120 Beale, loc. cit. at 495.
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which stresses the element of societal harm in relation to 
the act of the attemptor, the defendant would be guilty of 
an attempt to murder. Since the policeman was on the 
roof and the defendant intended to shoot him, the fact that 
he took the hole with the light shining through it for a 
human eye, does not excuse the malicious act of the at
temptor. If such an attempt is to be classed as non-crim
inal it would be reversing the order of things by punishing 
the public and protecting the penal.

Professor Sayre, citing Wilson v. State in a recent arti
cle, states, “ Similarly, where the defendant, desiring to 
‘raise’ a check, changed the marginal arabic figures in the 
upper right-hand corner from ‘$2.50’ to ‘$12.50,’ and then 
undertook to negotiate the altered check, the defendant was 
guilty neither of forgery nor of an attempt to commit for
gery.” 121 It is further stated: “ Neither could the defend
ant be held guilty of an attempt to forge because his objec
tive was not that which constitutes forgery, that is, the 
alteration of a material part of the check.” 122 The at
temptor in this instance went on an expedition of forgery 
but failed to bag his game. Because the court strictly in
terpreted a Mississippi statute and held the conviction of 
an attempt to commit forgery should be reversed, it does 
not follow that there was not an attempt. It means that 
in this instance the attempt was considered non-criminal. 
Brushing aside technicalities and considering the intention 
of the defendant in the principal case, coupled with the 
overt act of changing “ $2.50” to “ $12.50” on a valid draft, 
it would be difficult to find a clearer example of an attempt. 
Due to the ignorance of the defendant, the placing of the 
figure one (1) before the $2.50 and making it read $12.50, 
had no legal efficacy, and the intended forgery failed. It is 
submitted that the conviction of an attempt to commit for
gery in the lower court in the principal case was therefore 
correct. The Supreme Court in the principal case was of 
the opinion that there was not an attempt to commit forgery 
because forgery was impossible.123 From the viewpoint of 
the present writer this is bad law and illogical. In Part 
One it was pointed out that the attempt should be isolated

121 Sayre (1928) 41 H arv. L. R ev. 491 at 840, 841.
122/61(2. at 841.
123 Wilson v. State, 85 Miss. 687, 38 So. 46 (1904).
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and treated specifically without reference to another dis
tinct crime. Ignorance of condition making accomplish
ment of a criminal purpose impossible should not excuse the 
attemptor. The attempt and the consummated offence are 
mutually exclusive; proof that will satisfy in one case will 
not serve in the other; the impossibility of committing the 
consummated offence does not preclude the possibility of 
an attempt. The high spot is what has been done and not 
what could have been done.

Professor Strahorn states: “ To establish a criminal at
tempt three elements must concur, the intent, the act, and 
the impairment of interest.” 124 The interest that must be 
substantially impaired is an individual interest according to 
Professor Strahorn.125 The objection to this rule is that it 
ignores the common good in those cases where there is not 
a substantial impairment of an individual interest. Subse
quently it is stated that an attempt to commit abortion on 
a non-pregnant woman is non-criminal because “ . .  . there 
is not any substantial impairment of interest.” 126 Ac
cording to the test suggested in Part One such an attempt 
is criminal. In the recent case of People v. Huff it was 
stated: “ It would be impossible to produce a miscarriage 
if she were not, but it was not necessary to the making of 
the attempt that she should be pregnant.”  127 Considering 
the defendant’s intent and overt-act, the societal harm and 
its tendency to effect the common good, the statement in 
the principal case exemplifies sound doctrine. The court in 
this case drew a sharp line between the attempt and the 
completed offence, isolated the conduct of the attemptor, and

124 Strahorn (1930) 78 U. o f  P enn a . L. R ev. 962 at 971.
125 Ibid, at 981 it is stated: ‘‘What interest is protected by the 

common law prohibition against abortion? Primarily it is the interest 
of the foetus in continued existence.” And at 996 it is stated (discuss
ing attempt of violence): “Were only social interests involved, it 
would be quite permissible to charge a shooting at X  with intent to 
injure Y. Since this is not the case, we deduce therefrom that it is 
an individual interest being protected.”

126 ibid, at 996.
127 People v. Huff, 339 111. 328 at 331, 171 N. E. 261 (1930). For 

aspects of attempts in Illinois, see a recent publication: “Early Crim
inal Codes of Illinois and Their Relation to the Common Law of 
England with a Brief on Form of Illinois Indictments and Informa
tion in Criminal Cases,” by Leslie A. Cranston (Cranston and Co., Du 
Quoin, 111., 1930).
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considered what was done from the viewpoint of the gen
eral welfare. The difference between the rule suggested by 
Professor Strahorn 128 and the one submitted by the present 
writer is this: one stresses the individual interest and the 
other stresses the interest of the common good. In many 
cases both rules will reach the same result. But as the 
above illustration 129 indicates that both rules do not always 
reach the same conclusion it becomes incumbent to select. 
It is submitted that the criterion of criminality in attempt 
cases should be determined by referring the societal harm 
to the common good.

In the latest article on the subject, Dean Arnold stated: 
“ A criminal attempt is not a substantive crime without ref
erence to the thing attempted, and the concept of it as such 
is not a workable legal device.” 130 The contrary view has 
been the premise of the present study. All of the trouble 
in attempt cases has been caused by failing to isolate the 
attempt. By referring to what was intended by the at
temptor a mixing of categories result. Since the accused 
is being tried for an attempt, the measure of criminal re
sponsibility should be circumscribed by the attempt. Sub
sequently it is stated: “ The description of the law of crim
inal attempts as a power eliminates the artificial definition 
of criminal intent in all attempt cases and the doubt and 
worry as to whether a person in the abstract can blunder 
into an attempt in the abstract. It also relieves us from 
the difficulty in the cases which are always so hard to recon
cile.” 131 An application of the power theory is presented 
in the following illustration mentioned by Dean Arnold: 
“ Whether the attempt to administer poison which is not 
noxious enough to cause death is an attempt at poisoning 
certainly must depend upon the court’s attitude toward 
murder, . . . ” 132 Why should the court’s attitude toward 
murder have anything to do with deciding if a person who 
puts five drops of brucine into a demitasse intending to 
poison the imbiber, is guilty of an attempt to administer 
poison? Another reason why the suggestion of Dean Ar-

128 Supra note 124.
129 Supra note 126.
130 Arnold (1930), 40 Y a l e  L. J. 53 at 76.
131 Ibid, at 77.
132 Ibid, at 77.
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nold is not accepted by the present writer is that it would 
tend to break down a well-developed line of authority that 
recognizes the attempt and solicitation as distinct crimes.133

Consider for a moment the following hypothetical case:
X, intending to kill a policeman, pulls the trigger on a loaded 

gun, but the gun, due to some defect, fails to discharge.

All the authorities agree that X is guilty of an attempt to 
commit murder. Let us add to the case that while X be
lieved he was shooting at the policeman, in reality he was 
shooting at the policeman’s coat which had been placed 
on a chair. With this added fact, under the prevailing rule, 
X would not be guilty of an attempt to commit murder be
cause of impossibility of achievement. Is the malicious act 
of X less culpable solely because the policeman removed his 
coat and left the premises unknown to the attemptor ? Ob
viously, no!

C o n c l u s i o n

In Part One it was shown that the crime of attempt owed 
its origin to the common law, and not to statute. An at
tempt to commit a crime was a distinct offence at common 
law. The tendency of the act to cause a breach of the peace 
was the criterion of criminality. In the present article no 
departure from the common law principles was suggested. 
The proposal that the criminality of an attempt be deter
mined by splicing the intent, overt-act, and societal harm 
in reference to its effect on the general welfare, is merely 
a modern restatement of the common law doctrine.

As a further result of this study it has been shown thatf 
a “ solicitation” is a distinct crime from a criminal attempt. 
This rule is qualified in cases where the solicitation is the 
gist of the attempt. While in England the “ solicitation” is 
uniformly recognized as a distinct crime, in the United 
States there is a minority view that a “ solicitation” is an 
“ attempt.”

It was pointed out that inability to reconcile some of the 
attempt cases under the impossibility test resulted from a 
failure to isolate the attempt. If the attempt is viewed as 
a distinct crime without relating or making it dependent 
upon another crime, most of the confusion in this contro
versy will be avoided.

is3 Hid. at 79, “Nor does the distinction between solicitation and 
attempt rest on any such body of respectable authority that courts 
are compelled to continue it if they prefer a more realistic treatment.”
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As a manifestation of our adherence to this policy, we 
invite special attention to the following, which appear in 
the pages of this issue: an article discussing Federal con
siderations which enter into State taxation; editorial com
ment upon two important enactments of the past Con
gress; a summary of the more important cases now pend
ing before the Supreme Court of the United States; notes 
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FEDERAL LEGISLATION
JURISDICTION CONFERRED BY RADIO AND TARIFF

ACTS OF 1930

THE Seventy-first Congress of the United States has 
been brought to an end, stilled by the time and day 

appointed in the law. It has rounded out its course troub
ling the waters of national economics and policy, grinding 
out a new complexity of legislation and leaving many of its 
problems unsolved, creating complications, both domestic 
and foreign— pawns for tomorrow’s use in the never-end
ing game of political chess.

A review of all the Acts which it has written across the 
statute books, either those that were good or those that 
were bad, would be both futile and impossible. At least 
six large volumes is their content. Space would be idly 
devoted to enumeration and comment would be but opinion. 
For the good, the determination of that quality is a matter 
that only the record of time and results can establish. De
rision cannot remedy the bad.

Limiting the field of speculation— if reasoning on statutes 
not yet run the gamut of judicial construction be specula
tion— to some of those enactments which in one way or 
another affect the judicial branches of the government, 
those laws in which Supreme Court jurisdicition of review 
is involved present much to analyze.

This field of consideration affects primarily two fields of 
litigation, radio and tariff.

In the spring of 1930 the Supreme Court of the United 
States decided the important case of Federal Radio Com
mission v. General Electric Company et al.1 It rendered in 
that opinion an interpretation of the Radio Act of 1927, as 
amended, insofar as the duties of the Federal Radio Com
mission were of administrative or judicial nature. More 
than that it determined the nature of the review of the 
Commission’s action by the Court of Appeals of the District 
of Columbia.

i Federal Radio Commission v. General Electric Co., 281 U. S. 464.
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Section 16 of the Radio A ct2 covered the matter o f re
viewing the action of the Commission. After providing for 
the right to appeal to the Court of Appeals of the District 
of Columbia and directing the formalities of notice and cer
tification of the Commission’s records, this jurisdiction was 
conferred:

“At the earliest convenient time the court shall hear, review 
and determine the appeal upon said record and evidence, and 
may alter or revise the decision appealed from and enter such 
judgment as it may deem just. The revision by the court shall 
he confined to the points set forth in the reasons of appeal.”

On October 12, 1928, the Commission authorized a re
vision of all broadcasting station frequency allocations to 
take effect on November 11, 1928. The General Electric

2 44 Stat. 1169; 47 U. S. C. Sec. 96; Appeals in matters affecting per
mits and licenses.—-Any applicant for a construction permit, for a 
station license, or for the renewal or modification of an existing station 
license whose application is refused by the licensing authority shall 
have the right to appeal from said decision to the Court of Appeals of 
the District of Columbia; and any licensee whose license is revoked 
by the commission shall have the right to appeal from such decision 
of revocation to said Court of Appeals of the District of Columbia or 
to the district court of the United States in which the apparatus li
censed is operated, by filing with said court, within twenty days after 
the decision complained of is effective, notice in writing of said ap
peal and of the reasons therefor.

The licensing authority from whose decision an appeal is taken shall 
be notified of said appeal by service upon it, prior to the filing thereof, 
of a certified copy of said appeal and of the reasons therefor. Within  
twenty days after the filing of said appeal the licensing authority shall 
file with the court the originals or certified copies of all papers and 
evidence presented to it upon the original application for a permit or 
license or in the hearing upon said order of revocation, and also a 
like copy of its decision thereon and a full statement in writing of 
the facts and the grounds for its decision as found and given by it. 
Within twenty days after the filing of said statement by the licensing 
authority either party may give notice to the court of his desire to 
adduce additional evidence. Said notice shall be in the form of a 
vferified petition stating the nature and character of said additional 
evidence, and the court may thereupon order such evidence to be 
taken in such manner and upon such terms and conditions as it may 
deem proper.

At the earliest convenient time the court shall hear, review and de
termine the appeal upon said record and evidence, and may alter or 
revise the decision appealed from and enter such judgment as it may 
deem just. The revision by the court shall be confined to the points 
set forth in the reasons of appeal.
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Company, owning station WGY was operating under 
authority of a license issued by the Commission on a fre
quency of 790 kilocycles at a power of 50,000 watts. By 
the terms of the revision WGY was granted a frequency 
and power the same as that theretofore enjoyed, subject, 
however, to the limitation that it was to share the frequency 
with station KGO (Oakland, Cal.) and was not to operate 
after sunset at the latter station.

Appeal was filed in the Court of Appeals of the District 
of Columbia where two contentions were asserted: (1) 
that the order wrongfully deprived the appellant of its 
property rights by preventing full time operation; and (2) 
that in fact the public convenience, interest and necessity 
(the criterion of the Commission’s action) would be served 
by renewing the former license with unrestricted time of 
operation and would not be served by the modification.3 
One raised an issue of law; the other a question of fact.

The Court of Appeals denied the validity of the first con
tention but sustained the second and ordered the issuance 
o f a license to the General Electric Company without limi
tation of time.4

Dissatisfied, the Radio Commission filed a petition for a 
writ of certiorari in the Supreme Court. Review was sought 
o f the decision of the Court of Appeals on an appeal from 
an order of the Commission. The writ was granted and 
the Supreme Court’s jurisdiction to review the decision was 
challenged.6

In an opinion by Mr. Justice VanDevanter the writ was 
dismissed. The court, after reviewing the Act, particularly 
Section 16, said:

“W e think it plain from this resume of the pertinent parts of 
the aet that the powers confided to the Commission respecting 
the granting and renewal of station licenses are purely adminis
trative and that the provision for appeals to the Court of Appeals 
does no more than make that court a superior and revising agency 
in the same field.”

Significantly it added:
“ . . . this court cannot be invested with jurisdiction of that 

character, whether for purposes of review or otherwise. . . It

3 General Electric Company v. Federal Radio Commission, 31 F. (2d) 
630.

< I b i d .
3 Federal Radio Commission v. General Electric Co., supra.
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cannot give decisions which are merely advisory; nor can it exer
cise or participate in the exercise of functions which are essen
tially legislative or administrative.”

In further distinguishing the character of the Court of 
Appeals’ action from reviews of the Interstate Commerce 
Commission and the Federal Trade Commission, it was 
pointed out that

“ . . . the jurisdiction exercised in those suits is not adminis
trative, but strictly judicial, and therefore quite unlike the juris
diction exercised on appeals from the Radio Commission.”

With the intent of providing Supreme Court determina
tions for litigants in radio affairs, a field growing daily in 
its economic importance, an Act was passed July 1, 1930, 
by the Seventy-first Congress to amend section 16 of the 
Radio Act of 1927.6 Dealing with matters of procedure as 
was done in the prior act and adding certain provisions cov
ering the intervention of interested persons, the Congress 
wrote into its enactment subsection (d ).7 Substantially re
enacting the provision heretofore cited, this provision was 
added:

“Provided, however, that the review by the court shall be lim
ited to questions of law and that findings of fact by the Commis
sion, if supported by substantial evidence, shall be conclusive un
less it shall clearly appear that the findings of the Commission are 
arbitrary or capricious. The court’s judgment shall be final, sub
ject, however, to review by the Supreme Court of the United 
States upon writ of certiorari on petition therefor under section 
347 of title 28 of the Judicial Code by appellant, by the Commis
sion, or by any interested party intervening in the appeal.” * *

6 Seventy-first Congress, Sess. II. Chap. 788.
* “At the earliest convenient time the court shall hear and determine 

the appeal upon the record before it, and shall have power, upon such 
record, to enter a judgment affirming or reversing the decision of 
the Commission, and, in event the court shall render a decision and 
enter reversing the decision of the commission, it shall remand the 
case to the commission to carry out the judgment of the court: Pro
vided, however, That the review by the court shall be limited to ques
tions of law and that findings of fact by the Commission, if supported 
by substantial evidence, shall be conclusive unless it shall clearly 
appear that the findings of the commission are arbitrary or capricious. 
The court’s judgment shall be final, subject, however, to review by 
the Supreme Court of the United States upon writ of certiorari on 
petition therefor under section 347 of title 28 of the Judicial Code by 
appellant, by the Commission, or by any interested party intervening 
in the appeal.” Note: It appears that the reference to section 347 of 
title 28 of the Judicial Code is error. Evidently and obviously sec
tion 347 of title 28 of U. S. C. was meant. This title and section is 
Section 240 of the Judicial Code, amended.
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The question will undoubtedly arise as to what, if any
thing-, this enactment has effected toward enabling the 
public to obtain from its highest tribunal an interpretation 
of rights under the Federal Radio Act or even an interpre
tation of the Act itself. The need of an authoritative state
ment has been emphatically felt, but efforts to secure it 
have been similarly unsuccessful. Five attempts have been 
made. One in the WGY case heretofore mentioned in which 
the writ of certiorari was dismissed, two in which petitions 
for writs of certiorari were denied upon the authority of 
Federal Radio Commission v. General Electric Company,8 
and two in which certificates from the Circuit Court of Ap
peals for the Seventh Circuit Court were refused answers 
because the questions were in terms too general to be jus
ticiable.9

That Congress cannot confer upon the Supreme Court 
either legislative or administrative jurisdiction, either di
rectly or by appeal,10 is too firmly established to discuss but 
it serves as a point from which these considerations might 
be resolved. “ The Supreme Court,”  says Chief Justice 
Taney, “ does not owe its existence or its powers to the legis
lative department of the government. It is created by the 
Constitution, and represents one of the three great divisions 
of power in the government of the United States, to each of 
which the Constitution has assigned its appropriate duties 
and powers, and made each independent of the other in per
forming its appropriate functions. The power conferred 
on this court is exclusively judicial, and it cannot be re
quired or authorized to exercise any other.11

The Supreme Court was brought into being by the Judici
ary Article of the Constitution,12 is invested with judicial 
power only and can have no jurisdiction other than that of 
cases and controversies falling within the classes enumer-

8 City of New York v. Federal Radio Commission, 281 U. S. 729; 
Agricultural Broadcasting Co. et al. v. Federal Radio Commission, 281 
U. S. 706.

» White v. Johnson, 282 U. S — , 51 Sup. Ct. 115 (1931); American 
Bond & Mortgage Co. et al. v. United States, 282 U. S. — , 51 Sup. Ct. 
118 (1931), see Note, infra p. 357.

10 Muskrat v. United States, 219 U. S. 346.
11 Gordon v. United Statps, 117 U. S. 697.
l! U. S. Constitution, Art. III.
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ated in that article.13 Hence, there are two elements of 
jurisdiction: (1) the power exercised must be judicial,
and (2) there must be a case or controversy. If cases ap
pealed to the Court of Appeals of the District of Columbia 
under the terms of the new act are not within this defi
nition, if they fail in one essential, they have no standing 
before the court regardless of the enabling provision.

Without attempting to decide the question which soo.ier 
or later will be determined by the Court itself, some perti
nent cases are here reviewed.

A “case”  defined by Chief Justice Marshall, is a suit insti
tuted according to the regular course of judicial procedure 14 
“ The term ‘controversy,’ if distinguishable at all from 
‘case’ is so in that it is less comprehensive than the latter, 
and includes only suits of a civil nature,” says Justice 
Field.15

Judicial power is the power of a court to decide and pro
nounce a judgment and carry it into effect between persons 
and parties who bring a case before it for decision.16

In Muskrat v. United States17 the court elaborated some
what upon what a case or controversy within the judicial 
power was. It said:

“By cases and controversies are intended the claims of litigants 
brought before the courts for determination by such regular pro
ceedings as are established by law or custom for the protection 
or enforcement of rights, or the prevention, redress, or punish
ment of wrongs. Whenever the claim of a party under the Con
stitution, laws, or treaties of the United States takes such a form 
that the judicial power is capable of acting upon it, then it has 
become a case.”

Further, in Old Colony Trust Co. v. Commissioner of 7n-

13 Muskrat v. United States, 219 U. S. 346; Gordon v. United States, 
117 U. S. 697, appendix; Federal Radio Commission v. General Electric 
Co., supra; Keller v. Potomac Electric Power Co., 261 U. S. 428. 444; 
Postum Cereal Co. v. California Fig Nut Co., 272 U. S. 693, 700-701; 
Liberty Warehouse Co. v. Grannis, 273 U. S. 70, 74; W illing v. Chicago 
Auditorium Ass’n, 277 U. 6 . 274, 289; Ex parte Bakelite Corporation, 
279 U. S. 438, 449.

14 Marbury v. Madison, 1 Cranch, 137.
is In re Pacific R. Commission, 32 Fed. 241, 255; See also Chisholm 

v. Georgia, 2 Dali. 431, 432 and 1 Tucker’s Bl. Com. pp. 420, 421.
i« M i l l e r  on t h e  C o n s t i t u t i o n , 314.
ii Muskrat v. United States, 219 U. S. 346.
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ternal Revenue 18 19 it set out the elements of a case as one (a) 
involving- interested parties, (b) presenting a claim of right 
and (c) calling for a judicial and binding determination.

A very similar question of review arose in Keller v. 
Potomac Electric Power Company.™ The Public Utilities 
Act of the District of Columbia created the Public Utilities 
Commission and vested in it the power to investigate the 
reasonableness, lawfulness and adequacy of the rate or serv
ice and to change the same. The Act further provided that 
any party dissatisfied with any decision of the Commission 
may commence a proceeding in equity in the Supreme Court 
of the District

“to vacate, set aside, or modify any such decision or order on 
the ground that the valuation, rates,” etc. “fixed in such order is 
unlawful, inadequate, or unreasonable . . .

. . . “Any party, including said commission, may appeal from 
the order or decree of said court to the Court of Appeals of the 
District of Columbia, and therefrom to the Supreme Court of the 
United States.”

The court stated:
“What is the nature of the power thus conferred on the District 

Supreme Court? Is it judicial or is it legislative? Is the court 
to pass solely on questions of law, and look to the facts only to 
decide what are the questions of law really arising, or to consider 
whether there was any showing of facts before the Commission 
upon which, as a matter of law, its finding can be justified? Or 
has it the power, in this equitable proceeding to review the ex
ercise of discretion by the Commission and itself raise or lower 
valuatons, rates, or restrict or expand orders as to service? Has 
it the power to make the order the Commission should have 
made? If it has, then the court is to exercise legislative power 
in that it will be laying down new rules to Change present condi
tions and to guide future action and is not confined to definition 
and protection of existing rights.”

The court held that the latter was the case and declared 
that the provision for Supreme Court review was uncon
stitutional.

It has been held that the Interstate Commerce Act per
mits courts to consider all relevant questions of constitu
tional power or right and all pertinent questions whether 
the administrative order is within the statutory authority, 
or is an attempted exercise of it so unreasonable as not to be

18 Old Colony Trust Co. v. Commissioner of Internal Revenue, 279 
U. S. 711, 724-727.

19 Keller v. Potomac Electric Power Co., 261 U. S. 428.
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within it.20 Such matters, it declared, were questions of 
law only. On the contrary it has been ruled that the de
cision of the Court of Appeals of the District of Columbia 
in reviewing a decision of the Commissioner of Patents re
fusing to cancel the registration of a trademark is not a 
judicial judgment but a mere administrative decision21 and 
that it had no jurisdiction to review a decision of a military 
court.22 23 24

In Interstate Commerce Commission v. Union Pacific 
Railroad Company 23 the court adverted to the fact that de
cisions of questions of law may involve a consideration of 
controverted facts to determine what the question o f law is,, 
but it is settled that any finding of fact by the Commission, 
if supported by evidence is final and conclusive on the 
courts.

For an interpretation of the remodeled section 16 of the 
Radio Act, the Court of Appeals of the District of Colum
bia has already made reference to the case of Ma-King 
Products Co. v. Blair, Commissioner24 in its recent opinion 
in the case of KFKB Broadcasting Association, Inc. v. Fed
eral Radio Commission.25 From that and other cases it is. 
clear that the decision of an administrative officer is final 
and conclusive and not subject to judicial review unless the 
decision is wholly unsupported by the evidence, wholly de
pendent upon a question of law or “ clearly arbitrary or 
capricious.”  26

Taking the proviso of section 16 as it now stands, it is 
interesting to note the relation of its language to the de
cisions in the cases here mentioned. “ The review of the

20 Interstate Commerce Commission v. Illinois Central R. R. Co., 215 
U. S., 452, 470.

21 Postum Cereal Co. v. California Fig Nut Co., 272 U. S. 693.
22 In re Vidal, 179 U. S. 126.
23 Interstate Commerce Commission v. Union Pacific R. R. Co., 222 

U. S. 541, 547.
24 Ma-King Products Co. v. Blair Commissioner, 271 U. S. 479, 483.
25 Broadcasting Ass’n, Inc. v. Federal Radio Commission, V. U. S. 

Daily 3760.
26 Silberschien v. United States, 226 U. S. 221, 225; Bates & Guild Co. 

v. Payne, 194 U. S. 106, 108-110; Medbury v. United States, 173 U. S. 
492, 497-498; Ness v. Fisher, 223 U. S. 683, 691-692; Degge v. Hitch
cock, 229 U. S. 162, 171; Interstate Commerce Commission v. Union 
Pacific R. R. Co. 222 U. S. 541, 547; Interstate Commerce Commission 
v. Louisville & Nashville R. R. Co., 227 U. S. 88, 91.
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court shall be limited to questions of law” can be traced to 
Keller v. Potomac Electric Company in the alternative ques
tion “ Is the court to pass solely on questions of law . . .  or 
to consider any showing of facts, etc.” ; “ findings of fact by 
the Commission, if supported by the evidence, shall be con
clusive”  came from Interstate Commerce Commission v. 
Union Pacific Railroad Co.; and “ unless it shall appear that 
the findings of the commission are arbitrary or capricious 
from Silberschien v. United States and its line of cases.

A similar bestowal of jurisdiction is involved in an 
amendment to Section 195 of the Judicial Code 27 by the 
Tariff Act of 1930.28 The provision as it formerly read is 
set out in the note.29 As amended it reads: (after provision 
that the decision of the Court of Customs Appeals shall be 
final) :

27 2 8 U. S. C. sec. 308.
28 Seventy-first Congress, Sess. II. Chap. 497, sec. 647.
28 Review of final decisions of Board of General Appraisers; review 

by Supreme Court. The Court of Customs Appeals shall exercise exclu
sive appellate jurisdiction to review by appeal, as herein provided, 
final decisions by the board of general appraisers in all cases as to 
the construction of the law and the facts respecting the classification 
of merchandise and the rate of duty imposed thereon under such class
ifications, and the fees and charges connected therewith, and all ap
pealable questions as to the jurisdiction of said board, and all ap
pealable questions as to the laws and regulations governing the col
lection of the customs revenues; and the judgments and decrees of 
said Court of Customs Appeals shall be final in all such cases; Pro
vided, however, That in any case in which the judgment or decree 
of the Court of Customs Appeals is made final by the provisions of 
this title, it shall he competent for the Supreme Court, upon the appli
cation of either party, duly made as required by section 350 of this 
title, in any case in which there is drawn in question the construction 
of the Constitution of the United States, or any part thereof, or of 
any treaty made pursuant thereto, or in any other case when the 
Attorney General of the United States shall before the decision of 
the Court of Customs Appeals is rendered, file with the court a cer
tificate to the effect that the case is of such importance as to render 
expedient its review by the Supreme Court, to require, by certiorari 
or otherwise, such case to be certified to the Supreme Court for its 
review and determination, with the same power and authority in the 
case as if it had been carried by appeal or writ of error to the Su
preme Court: etc. Note: The title of the Court of Customs Appeals 
has since been changed to that of Court of Customs and Patent 
Appeals.
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“Provided, however, That in any case in which the judgment or 
decree of the Court of Customs Appeals is made final by the pro
visions of this title, it shall be competent for the Supreme Court, 
upon application by either party, duly made as required by Section 
351) of this title, to require by certiorari or otherwise, such case 
to be certified to the Supreme Court for its review and determi
nation, with the same power and authority in the case as if it 
had been carried by appeal or writ of error to the Supreme 
Court.”

The court has had occasion in ex parte Bakelite Corpora
tion 30 to make some reference to the old provisions which 
the amendment merely broadens. That case arose under 
Section 316 of the Tariff Act of 1922 31 giving- the President 
power, upon existence of unfair methods of competition in 
importation, to fix additional duties or exclude articles from 
entry into the United States. The section directs the Tariff 
Commission to “ assist the President” and make findings 
and recommendations. Appeal from its findings lies to the 
Court of Customs and Patent Appeals. Reviewing the sec
tion the court said “There is also a provision purporting to 
subject the decision of that court to review by this Court 
upon certiorari.”

The case came before the court upon a petition for a writ 
of prohibition to prohibit the Court of Customs and Patent 
Appeals from entertaining the appeal from such a finding 
of the Commission. The jurisdiction of that court was chal
lenged on two grounds, namely, (1) that it was an inferior 
court and as such could have no jurisdiction of any proceed
ing which was not a case or controversy and (2) the pro
ceeding presented by the appeal from the Tariff Commis
sion was not a case or controversy. It was held that the 
court was a legislative court and could entertain the appeal 
and the writ was not issued as prayed.

In the course of its opinion the court said:
“The Court of Customs and Patent Appeals was created by Con

gress in virtue of its power to lay and collect duties on imports 
and to adopt any appropriate means. The full province of the 
court under the act creating it is that of determining matters 
arising between the Government and others in the executive ad
ministration and application of the customs laws. These matters 
are brought before it by appeals from decisions of the Customs 
Court, formerly called the Board of General Appraisers. The ap
peals include nothing which inherently requires judicial determina
tion, but only matters the determination of which may be, and at 
times has been committed exclusively to executive officers. True, 
the provisions of the customs laws requiring duties to be paid and

30 Ex parte Bakelite Corporation, 279 U. S. 438.
3119 U. S. C. secs. 174-179; 42 Stat. 858, 943.
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turned into the treasury promptly, without awaiting disposal of 
protests against rulings of appraisers and collect, operate in many 
instances to convert the protests into applications to refund all 
of the money paid; but this does not make the matters involved 
in the protests any the less susceptible of determination by ex
ecutive officers. In fact their final determination has been at 
times confided to the Secretary of the Treasury, with no recourse 
to judicial proceedings.”

That summary of the court’s province, as a special tri
bunal, of the matters subjected to its revisory authority, 
was pointed out by the court in ex parte Bakelite Corpora
tion to show that it was related to the executive administra
tion of the customs laws. A fortiori its action was admin
istrative. It would seem that the broadening effect of the 
1930 Tariff Act amendment really broadened what did not 
exist.

Even under the law as it stood before the 1930 Act, it is 
worthy to note that, following the denial of the writ of pro
hibition in ex parte Bakelite Corporation, the cause was 
tried there and a decision rendered on the constitutionality 
of the contested section of the 1922 Act relative to the 
power of the President. Certiorari to review that decision 
was sought and the same constitutional question presented. 
Certiorari was denied. F. K. D.

THE SUPREME COURT
Only eight cases merited favorable action by the Supreme 

Court of the United States on applications for review from 
the time of its adjournment on December 15, 1930, until the 
beginning of its second session in 1931 on February 24. 
Seventy-seven applications were submitted and approxi
mately 125 new cases placed on the court’s docket in the 
same period.

Of the eight cases granted a review three involve railroad 
rates on freight shipments. One presents a question of 
what rate is properly applicable to grain shipments between 
points covered by more than one route, one of which is more 
circuitous than others.1 In this case the carrier transported 
grain over the more circuitous route in the absence of any 
specific designation by the shipper who was charged accord
ing to the tariff on that route. The shipper contends that

i Great Northern Ry. Co. v. Delmar Company, No. 563.
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the only rate applicable is the published tariff between the 
two points over the direct route.

In a second of these cases there were also alternative 
routes involved where the Interstate Commerce Commis
sion made an order declaring intrastate rates identical with 
interstate rates but making provision for lower competitive 
rates.2 3 The validity of this order is attacked as is another 
order reducing interstate rates on fertilizer between Ohio, 
Indiana, Michigan, Illinois, Pennsylvania and New York.8 
This second order is challenged on the ground that it was 
not founded on substantial evidence.

The court has undertaken to pass upon the question of 
whether an aeroplane comes within the provisions of the 
National Motor Vehicle Theft Act. It granted a petition for 
a writ of certiorari limited to that issue alone.4 The de
fendant in the case was charged with the theft of an aero
plane under the provisions of the Act. He was claimed to 
have transported it across State lines thus bringing his 
act within interstate commerce. The instruction of the 
trial court on the point of whether the theft was covered 
by the statute was: “ It is true that the term aeroplane is 
not used in this section, but you are instructed the term 
aeroplane is included in the term ‘motor vehicle,’ as used in 
this statute.”

The defendant in his brief in the Supreme Court asserts 
that the language of the Act, in the light of both legal and 
general usage, shows that aeroplanes were not intended to 
be embraced therein and that under the doctrine of ejusdem 
generis the Act cannot be construed to embrace aeroplanes.5 6 
In the government’s brief it is admitted that the question 
is not free from doubt but it is urged that the better view is 
that held by the majority of the Circuit Court of Appeals 
for the Tenth Circuit which decided the case below, holding 
that the term “ motor vehicle” was inclusive of aeroplanes.8

Two Federal Tax cases will be heard. One arises under 
the provisions of the Revenue Acts for the trial of disputes

* Georgia Public Service Commission et al. v. United States et al., 
No. 555.

3 Akron, Canton & Youngstown Ry. Co. et al. v. United States et al., 
No. 601.

4 McBoyle v. United States, No. 552.
s See (1931) 19 Georgetown L a w  Journal 220.
6 McBoyle v. United States, 43 F. (2d) 273.
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either in the Circuit Court of Appeals or in the Court of 
Appeals of the District of Columbia.7 The question raised 
is whether or not a taxpayer who filed his return in the 
boundaries of the Ninth Circuit can properly stipulate with 
the Commissioner of Internal Revenue to try the case in 
another Circuit Court.

The other is one of the so-called “trust cases” in which 
the court is asked to determine whether or not property in 
irrevocable trust where a life income is reserved can be 
properly included in the gross estate for estate tax purposes 
as a transfer intended to take effect at death.8

Lastly is a case involving the sufficiency of evidence to 
show the proximate cause of an accident under the Federal 
Employers’ Liability Act.9

Since the first of the year a number of interesting cases 
have been presented to the court upon petition for review 
either by certiorari or appeal. Among them are several 
cases involving public utilities and related matters.

A “ sub-metering” case has come up on petition for writ 
of certiorari from the New Jersey Court of Errors and Ap
peals.10 The petitioner, an apartment owner, wired his 
building to furnish electric current to the tenants and had 
a meter company install individual meters or sub-meters 
for each of the tenants under a contract to collect from 
them according to usage as indicated on the sub-meters. He 
then applied to the local electric company for service 
through a single meter. His request was denied and he 
sought the order of the Board of Public Utility Commis
sioners of New Jersey to compel installation which was 
likewise refused. The matter was taken to court and the 
action of the Commissioners was sustained.11

The petitioner suggests this question: “ May the public 
utility be permitted to make a discrimination based upon 
what the customer may do with the current after he shall

7 Nash-Breyer Motor Co., etc. v. Commissioner of Internal Revenue, 
No. 549.

» Morsman v. Burnet, No. 581.
9 Minneapolis, St. Paul & Saulte Ste. Marie Ry. Co. v. Moquin, No. 543.
10 The Sixty-Seven South Munn, Inc. v. Board of Public Utility Com

missioners of New Jersey et al., No. 719.
n Sixty-Seven South Munn, Inc. v. Board of Public Utility Commis

sioners of New Jersey et al., 147 Atl. 735.
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have received it, so long as he shall not do that which will 
make him a public utility.”

Only one similar case is referred to in the petition. It is 
the case Lewis et al. v. Potomac Electric Power Company, 
arising in the District of Columbia and in which Justice 
Wendell P. Stafford ruled in a memorandum opinion: “ The 
court is unable to see any reason or legal basis for such a 
distinction, nor upon what ground the power company can 
refuse to furnish the electricity to the apartment house 
owner unless he will comply with such a condition.”

The Philadelphia Electric Company has asked the court 
to review its test case against the city of Philadelphia try
ing the question of the city’s right to compel the removal of 
conduits at the expense of the utility after installation by 
the company with the city’s consent.12 The removal of 
equipment was ordered by the city in the course of its con
struction of the Broad Street subway. The company had 
to tear up its conduits to prevent their destruction and 
brought a test suit against the city to recover the cost of 
removal. Relief was denied by the Supreme Court of Penn
sylvania. It is urged that, no reservation being made in 
the original franchise, the courts cannot construe subse
quent legislation enabling the city to construct a subway 
so as to require a removal such as the one involved at the 
utility’s expense. The present suit involves a sum of ap
proximately $5,000 but the effect of the State court’s de
cision, if permitted to stand, will touch an expense running 
into millions.

A somewhat similar case comes from New York.13 There 
the electric company had a franchise for twenty years 
which expired in 1922. It continued in business, however, 
until the village authorities ordered the removal of poles. 
Suit was instituted to have the equipment declared a nuis
ance and removal directed. To this suit the utility set up 
the defense that the city was estopped by its acquiesence 
in the continuation of business and tacit consent to further 
investment and construction. The utility lost out in the 
lower courts and is now asking the Supreme Court to de
termine the matter.

In nine companion cases is involved the right of the In

12 Philadelphia Electric Co. v. City of Philadelphia et al., No. 625.
13 Chasm Power Company et al., v. Village of Chateaugay, No. 629.
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terstate Commerce Commission to order railroads to cease 
paying commissions to large warehouses.14 A number of 
warehouses located in Philadelphia held contracts with 
various large railroads whereby they sent freight they 
handled over the roads and received a commission therefor. 
Other warehouses complained to the Commission and a 
cease and desist order was issued. The validity of that 
order is now in issue.

A criminal case15 under the National Bankruptcy Act 
presents these two interesting questions:

(1) Whether an absconding debtor who, prior to the 
institution of bankruptcy proceedings, reduces his assets to 
cash and flees with the money to a foreign jurisdiction, is 
guilty, under section 29b of the Bankruptcy Act, of con
cealing assets from his trustee in bankruptcy, who was ap
pointed after the debtor’s departure but while he still had 
possession in the foreign jurisdiction of the cash which he 
took with him, it not being shown that the debtor had actual 
knowledge of the institution of the bankruptcy proceedings 
or of the appointment of a trustee until after his 
indictment.

(2) Whether under such circumstances the offense was 
committed in the jurisdiction from which the absconding 
debtor fled.

In three petitions 16 for writs of certiorari the court is 
asked to pass upon the right of the Secretary of the Inte
rior to direct the refusal of applications for permits to pros
pect for oil and gas on the public domain. The history of 
these cases began in 1929. In March of that year the Presi
dent announced that there would be “complete conservation 
of oil during the administration.” The following day the 
Secretary of the Interior issued an order directing refusal 
of applications in accordance with the policy announced by 
the President. Numerous mandamus suits were instituted 
against the Secretary in the Supreme Court of the District 
of Columbia which held that such action, amounting sub
stantially to a withdrawal of the public domain from the

14 Merchant’s Warehouse Co. et al. v. United States et al., Nos. 635 
to 643.

United States v. Rachmil, No. 626.
16 U. S. ex rel. McLennan v. Wilbur, No. 618; U. S. ex rel. Simpson 

▼. Wilbur, No. 676; U. S. ex rel. Barton v. Wilbur, No. 704.
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operation of the Oil Leasing’ Act of 1920 was beyond the 
power delegated to the Secretary. The Court of Appeals of 
the District of Columbia reversed this ruling with Justice 
Van Orsdel writing a strong dissent.168

The location of the southern boundary of the District of 
Columbia, long held to be at the high watermark of the 
Virginia shore, is before the court.17 The lower court, the 
Circuit Court of Appeals for the Fourth Circuit, in the face 
of at least three cases 18 on the point held that the disputed 
line is at the low water mark.

The National Prohibition Act brings another forfeiture 
case before the court.19 It questions the right of the United 
States to forfeit an automobile in which liquor was found 
where the owner or driver was convicted, not of transpor
tation, but of possession and maintenance of a nuisance. 
“ The right of the government,”  it is asserted in the brief 
of the petitioner, “must be based upon an ‘offense’ com
mitted by the property to be forfeited; the statute does not 
declare nor define what uses of property shall be unlawful 
and subject it to forfeiture.”

There is also a deportation case of more than usual in
terest.20 The defendant was arrested in a communist dem
onstration in California and charged with being a member 
of an organization seeking to strike down the Federal gov
ernment by force and violence. He was ordered deported.

Other cases involve the validity of the Langmuir patent21 
for the now generally used vacuum radio tube, and a mail 
fraud case in which the defendants were convicted of 
victimizing people by capitalizing on their alleged ances
tral interest in the valuable Trinity Church property at 
the head of Wall Street in New York City asserting that 
title could be established.22 An insurance case revolves 
about the right of the beneficiary to recover insurance

i6a Wilbur v. United States ex rel. Barton, —  F. (2d) — , 59 Wash. 
L. Rep. 70 (1930).

17 Smoot Sand and Gravel Corp. v. Washington Airport, Inc., No. 678.
is Evans v. United States, 31 App. D. C. 544; Herald v. United States, 

284 Fed. 927; Alexandria Canal Railroad and Bridge Co. v. District of 
Columbia, 1 Mackey 217.

is Dashiell Motor Co. v. United States, No. 666.
so Kenmotsu v. Nagle, No. 729.
si DeForest Radio Co. v. General Electric Co., No. 630.
ss Gridley v. United States, No. 710.
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where she would not permit a lawful autopsy following the 
death and burial of the insured.23

Under Section 195 of the Judicial, remodeled by the 
Tariff Act of 1930 to permit more latitude in the Supreme 
Court’s issuance of writs of certiorari to the Court of Cus
toms and Patent Appeals,24 a customs case of unusual in
terest is asked to be reviewed.25 It involves the dutiability of 
the world-renowned Nassak diamond whose known history 
began as the decoration of a god in the temple of Shiva, near 
Nassak, on the Upper Godavery River in India. It was 
brought into this country free of duty as an “artistic an
tique” but, upon protest by competitors of the importer, was 
declared by the court to be dutiable at 20 per cent ad 
valorem as a “ diamond cut but not set.”

F. K. D.

23 New York Life Insurance Co. v. Rositzky, No. 736.
24 See (1931) 19 Georgetown L a w  Journal 340, ff.
26Bandler v. Mayers, Osterwald & Muhlfeld, Inc., No. 718.



NOTES 357

NOTES
COURTS; RADIO COMMUNICATION— Supreme Court o f the United 

States; Jurisdiction; Certificates; Broadcaster’s Rights; Validity 
of Act of Congress.

In White v. Johnson and Hayes 1 and the companion case American 
Bond & Mortgage Company v. United StatesJ decided by the Supreme 
Court of the United States on January 5, 1931, the questions decided 
fall into two very different branches of jurisprudence.

Both of these cases came to the Supreme Court on certificates from 
the Circuit Court of Appeals for the Seventh Circuit. Mr. Justice Rob
erts delivered the opinions, which were based upon the same con
clusions. In the American Bond & Mortgage case, the certificate was 
dismissed for the reasons set forth in the W hite  v. Johnson and Hayes 
decision.

White owned and operated a radio station in Chicago, and beginning 
in 1926, had held successive licenses from the Secretary of Commerce 
and later from the Federal Radio Commission. In 1928, the Federal 
Radio Commission notified White that unless he made an affirmative 
showing that the continued operation of his station was in the public 
interest, convenience and necessity that his then existing license would 
not be renewed. Following a hearing, the Commission modified the 
license by reducing the station’s authorized power from 500 watts to 
100 watts.

The certificate stated that before this action of the Commission the 
station was making a net profit of about $400. per week, and that the 
appellant’s equipment would not operate satisfactorily with 100 watts 
power. To operate with such reduced power, the appellant would 
have to replace a considerable portion of his apparatus. Further, the 
reduction would restrict the service area of the station to about one- 
fourth its former size, and would cause the loss of a large portion of 
the station’s listening public and advertising clientele.

It was conceded at the bar that the appellant did not seek relief 
under the provision of Section 16 of the Radio Act of 1927, which 
authorized an appeal from the Commission’s decision to the Court of 
Appeals of the District of Columbia. Instead, he filed a bill quia timet 
in the United States District Court, praying that the enforcement of 
the criminal provisions of the act against him for violation of the 
order be enjoined. That bill was dismissed, and White appealed to 
the Circuit Court, which certified five questions to the Supreme Court.

The first question was:
“Question 1. Did a person who, prior to the enactment of the 

Radio Act of 1927, applied for and was granted successive licenses 
by the Secretary of Commerce for the operation of a broadcasting

1 282 U. S.
2 282 U. S.

-, 75 L. Ed. 
-, 75 L. Ed.

-, 51 Sup. Ct. 115 (1931). 
-, 51 Sup. Ct. 118 (1931).
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station, and who owned and continuously operated such broad
casting station, whereby it developed a following of listeners and 
advertisers which constituted a going business, have or acquire 
thereby property in the continued operation of such station, with 
power appropriate to continue the operation of said business, 
within the meaning of the word ‘property’ as used in the Fifth 
Amendment to the Constitution of the United States?”

After citing authorities for the conclusion that the Court could not 
answer questions of objectionable generality, or a question which was 
improper because it was so broad and indefinite as to permit of one 
answer under one set of circumstances, and a different answer under 
another, the Court found that the question above quoted was so 
broad and indefinite that an answer would not necessarily be of 
assistance in a decision of the cause. During the argument, and 
in the brief, the appellant argued that one who first establishes a 
broadcasting station in a given area and who serves that area, thereby 
appropriates a portion of the ether which he employs or through 
which the station’s radio activity operates; and that to the extent 
of such use, a property right to continue the use is thereby acquired. 
The Supreme Court held that this proposition was not presented by 
the certified question, and it therefore declined to pass upon it.

The second and third questions certified by the lower Court were 
contingent upon an affirmative answer to Question 1. Both questions 
involved substantially the same proposition, viz., whether a joint 
resolution of Congress, or the later Radio Act of 1927 were valid 
against the claim that by virtue of waivers which these Acts required, 
they violated certain Constitutional guarantees. At the bar of the 
Court, the appellees conceded that if a person had a right guaran
teed by the Constitution, legislation requiring that such right be 
waived as a condition of the exercise of a privilege granted would 
be invalid. The Court expressed no opinion on the point, since its 
refusal to answer the first question made it unnecessary to answer 
the second and third.

The fourth question, which also depended upon an affirmative an
swer to Question 1, asked whether the Radio Act of 1927 was valid 
against the claim that it authorized or required the Federal Radio 
Commission in acting on an application for renewal of license by a 
person such as described in Question 1 to take private property for 
public use .without just compensation by denying or granting the 
application on terms destructive of the growing business of the ap
plicant. This question has been of transcendent importance in the 
minds of American broadcasters since the creation of the Federal 
Radio Commission. It has been said that the broadcasting industry 
will not become stabilized until the answer to this question has 
been settled by the Supreme Court.3 It is therefore, in a sense, dis
appointing that the Supreme Court refused to answer the question.

a The Court of Appeals of the District of Columbia has held that 
there is not taking of private property within the meaning of the 
Fifth Amendment when the Federal Radio Commission refuses to
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This it did, not only because it had failed to affirmatively answer 
Question 1, but also because it found the question fatally defective 
in that it would require an examination of the Act and a determina
tion whether on its face the legislation violated the Fifth Amend
ment. On this point Mr. Justice Roberts said:

“Neither this Court nor the Court below is authorized to an
swer academic questions. The constitutionality of a statute is 
not drawn into question except in connection with its application 
to some person natural or artificial. W e have above called at
tention to the provisions of the Radio Act which gives redress 
against arbitrary or unjust action by the Commission. WTe repeat 
that the appellant did not see fit to avail himself of the right of 
appeal thereby conferred, but on the contrary chose to violate 
the Commission’s order and to stand on an alleged constitutional 
right which he says that action of the Commission infringed. It 
would be subversive of all established principles were Courts, in 
litigations between parties, who have reciprocal rights under the 
Constitution, to settle their controversies by broad statements 
to the effect that Acts of Congress are unconstitutional upon their 
face: and this not only in ignorance of the circumstances and 
manner of the application of the statute by the administrative 
body but with knowledge that the party complaining had failed 
to pursue the remedy provided by law.”

The fifth question was also similarly contingent upon the answer 
to Question 1 and raised the validity of the Radio Act of 1927 as 
against the claim that it failed to provide a specific method of pro
cedure and did not furnish a standard of conduct for the Commission. 
The Court held that the appellant’s rights, as respected procedure 
depended not alone on the requirements of the Act, but on the ade
quacy of the hearing which in fact was afforded him; and that his 
substantive rights under the statute depended upon the public inter
est, convenience or necessity in view of all the facts adduced and 
circumstances appearing before the Commission. The Court pointed 
out that it had in the record no facts as to what sort of hearing was 
held nor what facts were proved. It further held that if the hearing 
were unfair, the appellant had a remedy provided by the statute 
which in the orderly processes of the administration of the law he 
was bound to pursue. For these additional reasons the Court de
clined to answer the question.

The decision therefore is of interest to the radio lawyer because it 
clearly establishes that the appeals provided by the Act must be ex
hausted before a dissatisfied applicant may successfully invoke the 
jurisdiction of a district court. The opinion still leaves us without

grant a license permitting a broadcasting station to operate as ex
tensively as it had operated prior to the enactment of the Radio Act 
of 1927. City of New York v. Federal Radio Commission, 36 F. (2d) 
115, 166; Technical Radio Laboratory v. Federal Radio Commission, 
36 F. (2d) 111, 113; General Electric Co. v. Federal Radio Commis
sion, 31 F. (2d) 630, 633. The District Court for the Northern Dis
trict of Illinois also passed upon this issue in the case here reviewed, 
White v. Federal Radio Commission, 29 F. (2d) 113.
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any expression from our highest court as to the property rights of 
broadcasters, if any such rights exist, in their stations and in the use 
of their stations. Nor does the decision throw any light upon the 
constitutionality of the Radio Act of 1927.

The decision is valuable in that it lays down definite rules for 
any case which goes to the Supreme Court of the United States on 
the certificate of a lower court. It demonstrates the need of a record 
which shows to the court all the relevant facts. The decision em
phasizes the necessity that certified questions he presented not in 
academic form, but rather with specific application to a definite and 
comprehensive statement of facts.

John W. Gcider.*

R AILR O AD S —  Due Process in Compelling Erections at Grade 
Crossings.

Railroads, as the most important of public service corporations, are 
subject to regulation by the states within their police power for the 
purpose of protecting the public against danger, inconvenience and 
oppression.* 1 Commissions have been created by the states with 
power to enforce regulations prescribed by statute or ordinance and 
the railroads are also subject to such regulations by Congress if en
gaged in interstate commerce. The power of the Legislatures of the 
various states to create such hoards or commissions and through them 
to exercise its power of regulation over the railroads has been re
peatedly sustained2 * subject, however, to the limitations that these 
commissions can not be invested with strictly legislative^ or judicial 
powers4 and that their powers and proceedings must he within 
the constitutional restrictions relating to due process of law 
and equal protection of the laws,s and that a state can not

*Member of the Bars of the Supreme Court of the United States and 
of the District of Columbia.

1 State v. Missouri Pacific Railway Company, 242 Mo. 339 (1912); 
Bacon v. Boston & Maine Railroad, 83 Vt. 421 (1910); Wadley South
ern Railway Company v. State, 137 Ga. 497 (1911); Colorado & South
ern Railway Company v. State Railroad Commission, 54 Colo. 64 (1912).

2 Reagan v. Farmers Loan & Trust Company, 154 U. S. 362 (1894); 
People v. The Chicago, Indianapolis & Louisville Railway Company, 
232 111. 481 (1906); Railroad Commissioners v. Portland & Oxford 
Central Railroad Company, 63 Me. 269 (1872); State of Kansas v. 
Missouri Pacific Railway Company, 76 Kan. 467 (1907).

s Georgia Railroad v. Smith, et al., Railroad Commissioners, 70 Ga. 
694 (1883); State v. Great Northern Railway Company, 100 Minn. 445 
(1907).

4 Chicago, Milwaukee & St. Paul Railway Company v. Minnesota, 134 
U. S. 418 (1890).

s Chicago, Milwaukee & St. Paul Railway Company v. Minnesota, 134 
U. S. 418 (1890); Mercantile Trust Company v. Texas & Pacific Rail
way Company, 51 Fed. 529 (1892).
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authorize a railroad commissioa to regulate interstate commerce.6 
Any regulation or order, whether imposed by statute or ordinance, is 
void under the Fourteenth Amendment of the United States Consti
tution as a taking of property without due process of law if it is arbi
trary or unreasonable,7 and although such an order or regulation 
comes within the police power of the state, still, it must bear some 
reasonable and substantial relation to the purpose of the Act. If not, 
then the application of the statute is unreasonable and arbitrary and 
is a taking of property without due process of law and is forbidden by 
the 14th Amendment to the Constitution.6 Whether a state regulation 
or order affecting a public corporation, as a railroad company, is within 
the powers of the state and valid, or is invalid as beyond such powers 
or in violation of the constitutional rights of the company, depends in 
the final test upon the fact whether or not it is reasonable in view of 
all the circumstances of the particular case.6 If the regulation is a 
duty to the public that is necessary under the police power and bears 
a substantial relation to the purposes of the Act under which it is 
ordered, the fact that the rendering of the service is unremunerative 
will not be an excuse for non-performance, although the loss occasioned 
may be considered in determining the reasonableness of the order.* 76 
The United States Supreme Court has held the mere fact that the reg
ulation or order is a burden or expense or subjects the railroad com
pany to a loss or inconvenience is not sufficient to render it a taking 
of property without due process of law.77

The question of railroad crossings has received much consideration 
in the courts during the past few years due to the increased number 
of paved roads and the increased travel of people by automobiles. 
There has been considerable litigation in the courts as to how far the 
various states could go in compelling the railroads to construct under
passes and overhead passes for the safety of the public without in
fringing upon the due process clause of the Constitution. Grade cross
ings call for a necessary adjustment of two conflicting interests; that 
of the public using the roads and that of the railroads and the public 
using them. Being places to which the public is invited and that it 
necessarily frequents, the state, in the care of which this interest is 
and from which, ultimately, the railroads derive their right to occupy

6 Mobile & Ohio Railroad Company v. Sessions, et al., Railroad Com
missioners, 28 Fed. 592 (1886).

7 Chicago, Milwaukee & St. Paul Railway Company v. City of Min
neapolis, 238 Fed. 384 (1916).

8 Chicago, Milwaukee & St. Paul Railway Company v. City of Min
neapolis, 238 Fed. 384 (1916).

8 Louisville & Nashville Railroad Company v. Railroad Commis
sioners of Alabama, 191 Fed. 757 (1911).

76 Florida Railroad Commission v. Louisville & Nashville Railroad 
Company and 'Seaboard Air Line, 62 Fla. 315 (1911).

77 Chicago, Milwaukee & St. Paul Railway Company v. State of Iowa, 
233 U. S. 334 (1914); Missouri Pacific Railway Company v. City of 
Omaha, 235 U. S. 121 (1914).
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the lands, hae a right to insist that they shall not be made dangerous 
to the public. The right to require a railroad company to construct 
overhead and underground passes where the safety of the public re
quires it has been upheld in numerous cases as an incident of the 
state’s police power provided it is not an unreasonable and arbitrary 
exercise of said power and provided further that it bears a substantial 
relation to the purposes of the Act under which it is ordered. The 
cases go further and hold that the erection of such crossings shall be 
done at the expense of the railroad company.12 However, it was held 
in the case of Bennett v. Gulf, C. & 8. F. Railroad Company 13 that a 
6tatute requiring a railroad to construct crossings at every one and 
one half miles along its right of way on the demand of adjoining prop
erty owners was invalid as a taking of property without due process 
of law. In the cases of Great Northern Railway Company v. Minne
sota 14 and Great Northern Railway Company v. Cahill,is it was held 
that an order of state railroad commissions requiring a railroad com
pany to install cattle scales for the purpose of facilitating trading in 
cattle and not for any reason having a substantial relation to their 
transportation was a taking of property without due process of law.

A discussion of the principles involved in cases where grade cross
ings, overhead and underground passes have been ordered to be con
structed by railroads can be well shown by a comparison of the instant 
case is® with the case of Erie Railroad Company v. Public Utility Com
missioners.is In the latter case, the Board of Public Utility Commis
sioners of the state of New Jersey had ordered the Erie Railroad Com
pany to construct fourteen underground passes and one overhead pass 
on its right of way at its expense. It was estimated that the expense 
to the railroad company would be approximately two million dollars. 
The railroad company resisted this order on the ground, among numer
ous others, that it was unreasonable and arbitrary to require an ex
penditure of such a sum of money and on the further ground it had not 
been shown that the crossings were so dangerous as to require the 
expenditure of this sum of money, therefore, it was a taking of its 
property without due process of law. However, it was held by the 
court that if it can be reasonably determined that the safety of the 
public requires such a change as was ordered by the commissioners, it 
was for the commissioners to say whether they would insist upon it, 
and further that prospective bankruptcy nor engagement in interstate 
commerce could take away that right from the state in the exercise 
of its police power. The court pointed out the fact that the railroad

12 Missouri Pacific Railway Company v. Omaha, 235 U. S. 121 (1914); 
Erie Railroad v. Board, 254 U. S. 394 (1921).

13 Bennett v. Gulf, C. & S. F. Railway Company, 146 S. W. Reporter 
(1912).

H 238 U. S. 340 (1915).
15 253 U. S. 71 (1920).
15a Chicago, etc., R. Co. v. Holmberg. See R ecent Decisions, infra, 

p. 381.
is 254 U. S. 394 (1921).
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company was bound to comply with the conditions imposed by the state 
tor the safety of its citizens and if the burdens imposed were so great 
that the road could not be operated at a profit, it could cease operating. 
From the evidence in the case the court found that the crossings in
volved were dangerous to the public and that the order was not a tak
ing of property without due process of law.

From the facts of the instant case set out on p a g e------- infra, it will
be seen that the expense involved was only $1153 but, in that case, it 
will be recalled that the evidence was not sufficient to show the cross
ing existing at that time was inadequate or dangerous to the public. 
In other words, the state railroad commission in promulgating its 
order requiring the underground pass proceeded upon the assumption 
that the statute authorized it to compel the railroad company to estab
lish the underground pass for the convenience and benefit of defendant 
in error in the use of his own property, and not upon the ground that 
the crossing was inadequate or dangerous to the public, therefore, it 
was a taking of property without due process of law.

It will be seen from the above two cases that the expense involved 
to the railroad company, even if it should cause the company to be 
confronted with bankruptcy, is not the determining factor in this type 
of cases, provided, it is clearly shown from the evidence that there is 
danger to the public from the existing crossing, and further that the 
ordering the erection of an underground or overhead crossing at a 
considerable expense to the railroad company is not a taking of its 
property without due process of law. It is also clear from these two 
cases that it is a taking of property without due process of law unless 
it can be shown from the evidence that the order of the railroad com
mission hears a reasonable and substantial relation to the purposes of 
the Act under which is it ordered. Of course, it is clear that the pur
pose of such acts is the safety of the public and that they are passed 
under the police power of the state.

In the final analysis, every case involving the erection or changing 
of railroad crossings under orders of a state railroad commission must 
be considered and determined from the peculiar facts and circum
stances surrounding the particular case under consideration. There
fore, it is impossible to lay down any hard and fast rules to be followed 
other than to say that the order requiring the erection or change of the 
crossing must not be unreasonable and arbitrary and it must bear a 
reasonable and substantial relation to the purposes of the Act under 
which the order was promulgated which, in this type of case, is the 
safety of the public.

W . P. B.
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RECENT DECISIONS

BIL LS AN D  NOTES— Extension— Consideration.

The Howard M. Smith Co., the payee of the note in question, be
fore its maturity made to the maker, Benjamine H. Manry, an offer 
to extend the maturity date of the note one year upon the maker’s 
paying the unmatured interest on or before the original date of ma
turity. The Phoenix Mutual Life Insurance Co. brought suit on the 
note between its facial maturity date and the maturity date desig
nated in the offer. The maker filed a plea in abatement contending 
that he had paid the interest and, therefore, that the note was not 
due, but offered no proof of when the interest was paid. Held, that 
the agreement for the extension of the maturity of the note was with
out consideration and therefore nudum pactum and the plea in 
abatement was overruled. Phoenix Mutual Life Insurance Co. v. Manry, 
-------  Ga. App. ------- , 155 S.E. 43 (1930).

The doctrine that a consideration is necessary to a binding agree
ment, so thoroughly engrafted upon the law as to agreements gener
ally, is as thoroughly established with reference to agreements for the 
extension of the time of payment. Peachy v. Witter, 131 Cal. 316, 63 
Pac. 468 (1901); Ott v. Anderson, 9 Kan. App. 320, 61 Pac. 330 (1900); 
Howe v. Klein, 89 Me. 376, 36 Atl. 620 (1896); Babcock v. Kuntzsch, 
85 Hun, 615, 66 N. Y. S. R. 47, 32 N. Y. Supp. 663 (1895). In order to 
constitute a consideration, there must be a benefit to the creditor; 
that is, something must be secured to him which he could not other
wise demand; or there must be a detriment to the debtor; that is, he 
must actually do or obligate himself to do something, which in the 
absence of his agreement, he would not be bound to do. Durbin v. 
Northwestern Scraper Co., 36 Ind. App. 123, 73 N. E. 297 (1905). There
fore, a promise to pay interest actually due is not a valid considera
tion and an agreement to extend the maturity of a note based on such 
a promise is nudum pactum, because the maker merely promised to 
do what he was already legally bound to do. Foote v. Larimer County 
Bank and Trust Co., 259 Pac. 1031 (Colo. 1927); Maker v. Taft, 41 Okl. 
663, 139 Pac. 970 (1910); Frederick v. Tabor, 96 Okl. 99, 221 Pac. 505 
(1923); Holmes v. Boyd, 90 Ind. 332 (1883); Parmelee v. Thompson, 
45 N. Y. 58, 6 Am. Rep. 33 (1871). However the payment of interest 
in advance of maturity constitutes sufficient consideration for an ex
tension of the time of payment of a note. But the burden of proof is 
on the one asserting the extension and he must prove that the exten
sion was for a definite time and also that the interest was actually 
paid before the date of maturity. Colvin v. Glover, 143 Ark. 498, 220 
S. W . 832 (1920); Nelson v. Brown, 140 Mo. 580, 41 S. W . 960 (1897).

In the instant case the promise was to pay the interest on or before 
the date of maturity, which promise will not support the agreement 
of extension because the promise to pay the interest on the date of 
maturity is not, as we have seen, a valid consideration and the prom
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ise to pay the interest before the date of maturity, unsupported by 
proof that it was actually paid before maturity, we have also seen is 
not a valid consideration. Therefore there being no valid considera
tion, the agreement of extension was nudum pactum and the plea 
in abatement was correctly overruled.

J. E. P„ Jk.

CRIMINAL L A W — -Power of Court to Shorten Sentence After Part 
of it Has Been Served.

One, Benz was indicted for a violation of the National Prohibition 
Act (27 USCA). He entered a plea of guilty and was sentenced to 
imprisonment for a term of ten months beginning December 27, 1929. 
While undergoing imprisonment under this sentence, and before ex
piration of the term of the Federal District Court which had imposed 
the sentence, he filed a petition asking that the sentence be modified. 
The court, over the objection of the United States, entered an order 
reducing the term of imprisonment from ten months to six. The 
government appealed, and the Circuit Court of Appeals, desiring the 
instruction of the Supreme Court, certified the following question: 
“After a District Court of the United States has imposed a sentence 
of imprisonment upon a defendant in a criminal case, and after he 
has served a part of the sentence, has that court, during the term in 
which it was imposed, power to amend the sentence by shortening the 
term of imprisonment?’’

The government contended that after the defendant had been com- 
mited and had entered upon service of a valid sentence, the power 
of the court to alter the sentence, even at the same term, was at an 
end.

The government further contended that such an act on the part of 
the court was an invasion of the power to pardon offenses, including 
the power to commute, vested in the executive by Article II, Sec. 2, 
Cl. 1, of the Constitution. Held, that the District Court has such 
power. United States v. Benz, 51 Sup. Ct. Rep. 113— Decided Jan. 5, 
1931.

The court, in its opinion cited Bassett v. United States, 9 Wall. 38, 19 
L. Ed. 548, where it was said, “It is competent for a court, for good 
cause to set aside, at the same term at which it was rendered, a judg
ment of conviction on confession, though the defendant had entered 
upon the imprisonment ordered by the sentence. In Ex Parte Lange 
18 Wall. 163, 21 L. Ed. 872, it was observed the rule was laid down 
that, “The general power of the court over its own judgments, orders, 
and decrees, in both civil and criminal cases, during the existence of 
the term at which they were first made, is undeniable.” This decision 
affirms Bassett v. United States, supra.

This general rule that a court may amend a sentence imposed by it 
at any time during its term applies to civil cases as well as criminal. 
This rule can not be used to violate the constitutional guarantee 
against double jeopardy, however, so that the sentence may be de
creased, but not augmented.
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The Lange case and the Bassett case would probably have put the 
question at rest had it not been for a statement in United States v. Mur
ray, 275 U. S. 347, 72 L. Ed. 309. In that case the Supreme Court held 
that .where the defendant had begun to serve his sentence, the Dis
trict Court was without power, under the Probation Act of March 4, 
1925 (18 USCA Secs. 724-727), to grant him probation. But the Mur
ray case involved the construction of the Probation Act, not the gen
eral powers of the court over its judgments. The words quoted were 
used by way of illustration bearing upon the congressional intent, but 
were not necessary to the conclusion reached.

The act of the court in reducing the sentence is no usurpation of 
the pardoning power of the executive. To render judgment is a judi
cial function. To carry the judgment into effect is an executive func
tion. To cut short the sentence by an act of clemency is an exercise 
of executive power which abridges the enforcement of the judgment, 
but does not alter it qua judgment. To reduce a sentence by amend
ment alters the terms of the judgment itself and is a judicial act as 
much as the imposition of the sentence in the first instance.

Counsel for Benz cited Ex Parte Grossman, 267 U. S. 87, where the 
court decided that a criminal contempt was pardonable by the Presi
dent, though it was contended that the pardon by the President was 
an encroachment by the executive on the judiciary, violating the lat
ter’s independence and the principle of the separation of powers. The 
court considered and rejected this argument. “The Federal Consti
tution,” says Chief Justice Taft, “nowhere expressly declares that the 
three branches of the Government shall be kept separate and independ
ent. The fact is that the Judiciary, quite as much as Congress, and 
the Executive, is dependent on the cooperation of the other two, that 
the government may go on.”

The Supreme Court in deciding the Benz case declined to discuss 
the conflicting opinions of the State courts or of the lower Federal 
courts, saying that the rule was settled for that court by its own prior 
decisions. However, it will be interesting and instructive to note the 
division of authority on this point as cited by the contending counsel 
In their briefs.

The Government based its case principally upon the Supreme Court 
decisions of Ex Parte Gordon, 1 Black 503, 66 L. Ed. 134; Ex Parte 
Lange, 18 Wall. 163, 21 L. Ed. 872; United States v. Murray, 275 U. S. 
347, 72 L. Ed. 309; upon the lower Federal court cases of Miller v. 
Snook, 15 F. (2nd) 68 (N. D. G a .); Yutz v. Pearman, 33 F. (2nd) 906 
(E . D. S. C .) ; and the State court decisions of Emerson v. Boyles, 170 
Ark. 621, 280 S. W . 1005; Tanner v. Wiggins, 54 Fla. 203, 45 So. 459; 
State v. Ensign, 38 Idaho 539, 223 Pac. 230; Brabandt v. Comm., 157 
Ky. 130, 162 S. W . 786; State v. Davis, 31 La. Ann. 249; State ex rel. 
Reid, v. District Court, 68 Montana 309, 218 Pac. 558; Comm. v. May- 
lor, 57 Pa. 291. It was also said that language favorable to the Gov
ernment’s contention was to be found in the following Federal court 
cases; United States v. Howe, 280 F. 815 (C. C. A. 2nd); Stewart v. 
United States, 300 F. 769 (C. C. A. 8 th ); Archer v. Snook, 10 F. (2nd)
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567 (N. D. G a.); Hynes v. United States, 35 F. (2nd) 734 (C. C. A. 
7th ); and Cisson v. United States, 37 F. (2nd) 330 (C. C. A. 4th).

Counsel for Benz cited Bassett v. United States, supra; Ex Parte 
Lange, supra; Goddard v. Ordway, 101 U. S. 745, 25 L. Ed. 1040; Fed
eral court cases; In re Graves, 117 F. 798; Ex Parte Waterman, 33 F. 
29; United States v. Harman, 68 F. 472; Tiberg v. Warren, 192 F. 458; 
state cases: Plain v. State, 60 Ga. 284; State v. Butler, 72 Md. 98, 18 
Atl. 1105; In the Matter of John Brittain, 93 N. C. 587; State v. Crook, 
115 N. C. 760, 20 S. E. 513; State v. W hitt, 117 N. C. 804, 23 S. E. 452; 
Weber v. State, 58 O. S. 616, 51 N. E. 116; Ammon  v. Johnson, 3 0 . Cir. 
263; People v. Dane, 81 Mich. 36, 45 N. W . 655; Price v. Comm. 74 Va. 
819.

J. C. M.

CHARITIES— Tort Liability to One Not a Beneficiary of the 
Charity.

Plaintiff, a nurse employed, not by defendant hospital but by 
a patient in the hospital, was injured by reason of the negligenee 
of the hospital's elevator operator. On trial, verdict was directed 
for the defendant, a charitable organization, because there was no 
evidence that defendant had been negligent in the selection of 
the servant. The Court of Appeals reversed the judgment (—  Ohio 
App. — , 174 N. E. 256 [1930]) and defendant obtained a writ 
of error to the Supreme Court. Held, that the judgment of 
the Court of Appeals should be affirmed. W hile, in the absence 
of negligence in the selection of servants, a charitable hospital 
is not liable for their injuries to patients (Taylor v. Protestant Hos
pital, 85 0. S. 90, 96 N. E. 1089, 39 L. R. A. (N. S.) 427 [1911]) when 
the injured person is not a beneficiary of the charity, the hos
pital is liable just as are other corporations and individuals. 
Sisters of Charity of Cincinnati v. Duvelius, 123 Ohio St. 15, 173 N. 
E. 737 (1930).

Without attempting an exhaustive enumeration of the authorities, 
it may be stated that it is generally accepted doctrine that a char- 
iable corporation is not liable in tort to beneficiaries of the charity, 
even though they have paid for services rendered. Ballantine, Manual 
of Corporation Law (1930) 305 ff., and authorities there cited. See also 
the majority and dissenting opinions in Tucker v. Mobile Infantry, 191 
Ala. 572, 68 So. 4, L. R. A. 1915 D, 1176 (1915).

The various reasons given for the rule of exemption may be sum
marized as follows: (1) The “trust fund” theory by which it is held 
that a tort judgment would be a wrongful diversion ofl the corpora
tion’s funds, which are held in trust for the charitable purpose; (2) 
the “ implied assent” theory, by which a beneficiary! of a charity is 
presumed to have assumed the risks of negligence of the corporation’s 
servants; (3) the theory that respondent superior does not apply to 
charitable corporations, since the basis of that rule is the financial 
benefit which the master derives from the service, whereas the char
itable corporation derives no such financial benefit; (4) the “public 
policy” theory, which is, in substance, that since the corporation is
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doing what would otherwise be a burden upon the State, it is a sound 
public policy to let the loss remain where it falls rather than charge 
it to the charity. The public policy theory is often combined, and 
sometimes confused with the trust fund theory.

It would seem that, following any one of these theories, with the 
possible exception of the “ implied assent” theory, to its logical con
clusion, a charitable corporation is no less liable to a non-beneficiary 
than to a beneficiary. But when actual cases have arisen with serv
ants, invitees, licensees and total strangers presenting tort claims 
against the charitable corporation, the courts in the various jurisdic
tions have adopted each its own rule and there is complete lack of 
harmony in the decisions.

Thus, in Kansas, the Salvation Army is not liable to a plaintifT 
injured by negligent operation of its truck because a judgment would 
tend to deplete its trust fund and discourage future contributions. 
W e66 v. Vought, 127 Kan. 799, 275 P. 170 (1929). But in California, the 
Salvation Army is liable in such a case because “the law of negli
gence is based not only on compensation but has as its primary source 
a desire on the part of the public to secure careful and reasonable 
conduct.” Phoenix Assur. Co. v. Salvation Army, 83 Cal. App. 455, 
256 P. 1106 (1927).

Massachusetts seems to hold a charitable corporation almost en
tirely exempt from tort liability to strangers and even invitees. Foley 
v. Wesson Hospital, 246 Mass. 363, 141 N. E. 113 (1923); Glaser v. 
Congregation Kehillath Israel, 263 Mass. 435, 161 N. E. 619 (1928). In 
Bruce v. Y. M. C. A., —  Nev. — , 277 P. 798 (1929) the court, while 
rejecting the plaintiff’s claim because he was a beneficiary, indicated 
that in a proper case its rule would be one of absolute non-liability, 
even for negligence in the selection of servants. A  similar rule in 
Maryland denies recovery to a city fireman injured by the collapse 
of a charitable hospital’s defective fire escape. Loeffler v. Trustees 
of Sheppard & Enoch Pratt Hospital, 130 Md. 265, 100 A. 301, L. R. A. 
1917D, 967 (1917).

New York, while applying the “trust fund” theory to claims made 
by beneficiaries, removes the exemption when the charitable corpora
tion’s servant injures a stranger. Van Ingen v. Jewish Hospital, 182 
App. Div. 10, 169 N. Y. S. 412 (1918), aff’d. 227 N. Y. 665, 126 N. E. 924 
(1920).

In St. Mary's Academy v. Solomon, 77 Colo. 463, 238 P. 22 (1925), 
the charitable corporation was held liable for injuries to a stranger, 
the court eliminating the logical difficulty under the trust fund theory 
by observing that a judgment might be rendered since it did not 
appear that the defendant was incapable of holding property other 
than the trust fund, and that while the trust fund might not be sub
jected to the judgment, any other property might be so subjected.

Wisconsin denies liability to strangers as well as beneficiaries, and 
when a pedestrian is struck by a screen falling from a hospital win
dow, he cannot recover because respondeat superior does not apply in 
cases of charitable corporations. Bachman v. Y. W. C. A., 179 Wis. 
178, 191 N. W . 751, 30 A. L. R. 448 (1922).
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Marble v. Nicholas Senn Hospital, 102 Neb. 343, 167 N. W . 208 
(1918) is very similar in its facte to the instant case. A  physician, 
invited to attend at an x-ray operation, received an electric shock and 
was injured. There, as in the instant case, the hospital was held 
liable. Should a similar case arise in a jurisdiction which bases non
liability of a charity to a beneficiary upon the “ implied assent’’ theory, 
it will be interesting to see whether the courts will extend the doc
trine to cases involving non-beneficiaries.

In Minnesota, public policy is invoked as a basis for the decisions, 
but it is applied so as to fasten liability upon the charity. In Geiger 
v. Simpson Methodist Church, 174 Minn. 389, 219 N. W. 463 (1928), 
the court stated that the general policy of the law required that all 
persons be liable for their torts, and that if the public policy of the 
State required exemption of charitable corporations, the decision was 
for the legislature, not the courts.

In Missouri, a charitable corporation is not liable for injuries to its 
servants by reason of a defective safety device on an elevator. Eads 
v. Y. W . C. A., —  Mo. — , 29 S. W . (2d) 701 (1930). The same con
clusion is reached in Kentucky, even though the plaintiff was em
ployed in violation of a statute forbidding the employment of persons 
under 16 years of age. Em ery v. Jeioish Hospital Assn., 193 Ky. 400, 
236 S. W. 577 (1921).

All of the cases discussed so far have concerned the liability of a 
charitable corporation for the torts of its servants. But where the 
corporation itself commits a tort, as by maintaining a nuisance, it 
has been held that the corporation is liable in damages. Love v. 
Nashville Agricultural Institute, 146 Tenn. 550, 243 S. W . 304, 23 A. 
L. R. 887 (1922). The court stated that the case cam© within an ex
ception to the “trust fund” theory, since the public policy of the 
State was against the encouragement of mismanagement.

J. D. O’R., Jr.
DAMAGES— Liquidated Damages and Penalty.

Under a contract to install a Preferred Cable Cash System in a 
bankrupt’s store, the bankrupt was required to pay installments, for 
the cost of the installation and the value of the use, over a period of 
ten years. The agreement provided that if during the term of rental 
bankruptcy proceedings were commenced against the user, all un
paid installments should without notice become due and payable, and 
the owner would be entitled to retake possession and remove the 
system, and the user’s interest therein should be valued at 20 per 
cent, of the amount of the payments for the unexpired term. A  peti
tion in bankruptcy was filed, and claimant retook possession of the 
cash system and presented claim to the referee for unaccrued install
ments less discount of 20 per cent. On petition by claimant to re
view an order by referee disallowing part of petitioner’s claim. Held, 
that the petitioner’s claim as to unaccrued installments amounts to 
a penalty and was therefore properly disallowed. In re Gelino’s, Inc., 
43 F. (2d) 832 (D. C. E. D. 111., 1930).

Where there is doubt whether the contract provides for a penalty
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or for liquidated damages, the former construction will be favored. 
Shute v. Taylor, 5 Mete. (Mass.) 61 (1842); Cushing v. Drew, 97 Mass. 
445 (1867); Amanda Gold-Min. & Mill. Co. v. People’s Min. & Mill. Co., 
28 Colo. 251, 64 P. 218 (1901).

If the contract is for a matter of certain value, or value easily 
ascertainable, and a sum in excess of that value is fixed to be paid 
on breach of it, the sum so fixed is a penalty, and not liquidated dam
ages. Clements v. Railroad Co., 132 Pa. 445, 19 Atl. 274, 276 (1890); 
Brennan v. Clark, 29 Neb. 385, 45 N. W. 472 (1890); Willson v. City 
of Baltimore, 83 Md. 203, 34 Atl. 774, 55 Am. St. Rep. 339 (1896). In 
Dilley v. Thomas, 106 Ark. 274, 153 S. W . 110 (1913), a contract of 
sale of machinery, which stipulated that the buyer, refusing to per
form, shall pay 25 per cent, of the price and 10 per cent, additional 
as attorney’s fees, was held to provide for a penalty and not liquidated 
damages. In the recent case of Eoethe v. R. C. Taylor Trust, 50 S. Ct. 
142, 280 U. S. 224, 74 L. Ed. (1930), the court said that an agreement 
to pay a fixed sum as damages for a breach of an agreement, plainly 
without reasonable relation to any probable damage which may fol
low a breach, will not be enforced.

Where the sum fixed is a penalty, the actual damages suffered, 
whether more or less, may be recovered. Watts v. Camors, 115 U. S. 
353, 6 Sup. Ct. 91, 29 L. Ed. 406 (1885); Taylor v. Sandiford, 7 Wheat. 
13, 5 L. Ed. 384 (1822).

The cases are not uniform regarding liquidated damages and pen
alties in suits ex contractu providing for the repossession of the 
property and all unaccrued installments becoming immediately due 
and payable in case of a breach by a lessee of realty.

In Pennsylvania a provision in a lease of realty for acceleration is 
valid. In reaching this result the court relies upon the general rule 
that the parties may provide for payment of rentals in advance, 
which is considered as involving the same principle as the accelera
tion clauses. Goodwin v. Sharkey, 80 Pa. 149 (1875); Owens v. Shov- 
lin, 116 Pa. 371, 9 Atl. 484 (1887); Platt v. Johnson, 168 Pa. 47, 47 Am. 
St. Rep. 877, 31 Atl. 935 (1895); Brumbaugh v. Feldman, 47 Pa. Super. 
Ct. 10 (1911); Heerin v. Remington, 47 Pa. Super. Ct. 437 (1911).

In' other jurisdictions, the question of the validity of acceleration 
clauses in such leases Is an unsettled question. Some cases hold that 
the provision for acceleration constitutes an attempt by the parties to 
provide for liquidated damages in the event of default or breach by 
the lessee, and that, since the amount provided for is not determined 
with relation to the actual damages received, the clause constitutes 
a penalty, unenforcable against the lessee. Re Barnett, 21 F. (2d) 70, 
certiorari denied in 273 U. S. 699, 71 L. Ed. 846, 47 Sup. Ct. Rep. 94 
(1926); 884 W est End Ave. Corp. v. Perlman, 201 App. Div. 12, 193 
N. Y. Supp. 670, affirmed in 234 N. Y. 589, 138 N. E. 458 (1922).

In Koethe v. R. C. Taylor Trust, 50 S. Ct. 142, 280 U. S. 224, 74 L. 
Ed. (1930), the court held that a provision in a two year lease that 
the institution of bankruptcy proceedings by or against the lessee 
shall be deemed a breach of the lease, and that thereupon it shall be
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terminated and the lessor entitled to damages equal to the rent for 
the remainder of the term, is one for a penalty rather than for liqui
dated damages.

Opposed to these contentions holding the provisions to be valid, 
are Erickson v. O’Leary, 127 Kan. 448, 273 P. 414 (1929), and Belnord 
Realty Co. v. Levison, 204 App. Div. 415, 198 N. Y. Supp. 184 (1923). 
In the former case plaintiff leased property to defendant. The de
fendant lived on the property for only a few days, and the plaintiff 
after making diligent efforts to find another tenant sold the prop
erty. The court held a provision in the lease, requiring lessee to 
pay rent until the end of the term if he abandoned or forfeited 
premises, not invalid as providing a “penalty,” as distinct from 
“ liquidated damages.”

In cases of conditional sales of realty, it is well settled that the 
rule that, if the amount to be paid as liquidated damages in event 
of forfeiture is disproportionate to the actual damages suffered, it 
will be construed as a penalty, does not apply to a provision in a 
contract for the sale of land on installments that in the event of 
purchaser’s default installments already paid may be retained as 
liquidated damages. Miller v. Fletcher Savings and Trust Co., 78 Ind. 
App. 183, 133 N. E. 174 (1921). Also it is equally well settled that 
a provision in a contract for the sale of land on installments which 
imposed, as liquidated damages, a forfeiture of an amount equal to 
the full purchase, in case of default, must be considered as a penalty. 
Zenor v. Pryor, 57 Ind. App. 222, 106 N. E. 746 (1914).

In cases arising from breach of contracts concerning bailments 
for hire that contain an acceleration clause, prior to the principal 
case, the courts have reluctantly given the bailor his full relief as 
stipulated for in the contract only when the terms of the contract 
were clearly and unequivocally to that effect. Under an agreement 
contemplating the transfer of the property, giving the lessee the 
right to purchase the property at the end of the term, and apply the 
payments under the lease to the purchase price (the rentals in fact 
constituting the whole purchase price), when the agreement provided 
that, upon default, the lessor might retake the property and enter 
judgment for the whole amount of the rent, whether due or not, it 
was held in Ketchem  v. Davis, 31 Pa. Super. Ct. 583 (1906), that the 
lessor, having retaken possession, could not recover the remaining 
rentals. The court held that the mere enumeration of the lessor’s 
remedies upon default, with the use of the conjunction “and” in
stead of “or” , was not the clear and unequivocal expression of inten
tion to establish the cumulative character of the remedies. In Auto
mobile, Truck, Traction and Implement Co., et al. v. Salladay, 55 Cal. 
App. 219, 203 Pa. 163 (1921), the court held that the lessor could not 
collect rent for the use of a chattel after he had repossessed himself 
thereof and elected to terminate the lease by reason of an alleged de
fault in payment of an installment, at least in the absence of an 
express covenant to that effect, and nonpayment of installments due 
after the retaking of the chattel cannot be assigned as a basis for 
forfeiture.
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Under several leases by the Lamson Company (the petitioner in the 
principal case) it was provided that, upon default for 60 days, the 
entire rent should become due; and, in case of a breach by the 
lessee, or in case of bankruptcy, the balance of the rental should be
come at once due and payable, and that “after such a breach’’ the 
lessor might take possession of the property. The Federal courts 
have held that the lease was not intended to provide for both rem
edies cumulatively. Re Quaker Drug Co., 204 F. 689 (D. C., 1913); 
Re Merioin and W . Co., 206 F. 116 (D. C., 1913); Re Miller Brothers 
Grocery Co., 219 F. 851, 853, L. R. A. 1916B, 1099, Ann. Cas. 1916A, 946 
(1915).

In Re Merwin and W . Co., supra, the court insinuated that if such 
construction as both remedies being available were possible, the pro
vision would constitute a penalty.

In Lamson Co., v. Elliott-Taylor-Woolfenden Co., et al., 25 F (2d) 4, 
58 A. L. R. 295 (C. C. A. Mich., 1928), the lease provided that the 
rents should be accelerated upon default or bankruptcy, and that 
“in addition thereto,” the lessor might retake the property. The 
court held, that under this provision, the lessor was permitted both 
to take the property and to recover rental for the whole term. The 
prior cases involving Lamson leases can be distinguished by the dif
ference in the wording of the provisions involved. In this case, the 
court relied to a great extent upon the fact that the property was 
shown to be of little value after the dismantling. The court consid
ering the cost of the installation, the cost of the license to use under 
the patents, the free supply of parts for repair as furnished by the 
Lamson Company, and the right to operate the system. The court 
saying “ for all of these the user agrees to pay a total sum, divided 
into installment payments.” The facts in this case and the principal 
one are identical, and if possible to reconcile the holdings, such must 
be based upon the evidence and consideration as to the above in this 
case. The court in the principal case said, “There is no evidence of 
damages to the claimant because of deterioration or depreciation in 
value of the property recovered, or of the cost of installation. There 
is nothing to indicate that there was any actual damage accruing to 
the claimant, nor to indicate that it is entitled to any compensation.”

W . G. G.

DEATH— Grounds of Action -— Proximate Cause —  Intervening 
Disease.

Deceased w-as injured on August 6, 1928, when a taxicab negligently 
struck him. He was taken to a hospital where he was treated and 
remained for a few days. He continued treatments by a doctor after 
returning home. About three weeks after the accident he began to 
fail and his condition grew gradually worse. About a month after 
the accident, a pain in the lower part of his back developed, which 
became more acute as time went on. His condition became so bad 
that for the last three or four months of his life he was confined to 
his room. On April 13, 1929, he contracted pneumonia and died three 
days later. An autopsy revealed that deceased had myeloma in the
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vertebra, that is, a malignant tumor that destroys bone tissue. In 
an action for wrongful death, doctors testified that the accident 
caused the myeloma, that deceased was dying therefrom, that myeloma 
was the primary cause of death and that pneumonia was the terminal 
cause. The jury found for the plaintiff. Held, that where the original 
act was wrongful and would naturally, according to the ordinary 
course of events, have produced death, the intervention of pneumonia 
as the terminal cause does not relieve the wrongdoer of liability.
Loveless v. Red Top Cab Company of Washington, et al., -------- Wash.
-------, 291 Pac. 344 (1930).

At first glance it might seem that the familiar doctrine that if a 
new force or power intervenes, sufficient of itself to stand as the 
cause of the misfortune, the other must be considered as too remote, 
would apply. For to sustain an action for death the wrongful act, 
neglect, or default must have been the proximate cause of the death. 
But such act, neglect or default is the proximate cause within the 
rule where it inflicts a fatal injury, although death which would 
have resulted therefrom is hastened by some other cause. 17 C. J. 
1205, 1206.

This is not one of those cases where it is necessary to show that 
the disease which was the immediate cause of the death was proxi- 
mately caused by the accident as Koch v. Zimmerman, 85 App. Div. 
370, 83 N. Y. S. 339 (1903), or Mayor and City Council of Nashville v. 
Reese, 138 Tenn. 471, 197 S. Wi. 492, L. R. A. 1918 B., 349 (1917). For 
in those cases there was no evidence produced that the injuries were 
fatal or would prove fatal. In the present case the deceased was 
dying from myeloma.

If two causes concur to produce a result, either or both the persons 
setting them in motion wrongfully are liable unless the damage re
sulting therefrom is severable. In case of death the damage is not 
severable. Missouri, K. & T. Ry. Co. of Texas v. Norris, et al., 184 S. 
W. 261 (Texas, 1916). But the defense that the disease was not a 
concurring cause but an independent one is not made out unless it is 
clearly shown that the deceased must have died from it, when he 
did, even if he had not suffered from the defendant’s negligent act. 
Shearman and Redfield on Negligence (6th Ed. by Street), Sec. 31. It 
cannot be said with judicial certainty that the injury, the sickness 
and weakness following therefrom, did not directly cause or largely 
contribute to the attack of pneumonia and the party wrongfully in
jured was as able to withstand the resultant attack as he would have 
been if healthy as at the time he received the injury. Beauchamp v. 
Saginaw Mining Co., 50 Mich. 163, 15 N. W . 65 (1883).

Furthermore, in a similar case where a person had received fatal 
injuries but died from poison mistakenly administered, it was held 
that if it was shown that the “result” was the necessary and inevit
able effect of a first cause and a new independent force intervened 
sufficient of itself to produce the effect and only hastened the result 
the first cause is not too remote. Thompson v. Louisville & Nashville 
R. Co., 91 Ala. 496, 8 So. 406, 11 L. R. A. 146 (1890). The law on this 
point is aptly expressed in the oft quoted and approved passage from
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Cooley on Torts (2d E d.), p. 76, “If the original act was wrongful and 
would naturally, according to the ordinary course of events, prove 
injurious to some other person or persons, and does actually result in 
injury through the intervention of other causes which are not wrong
ful, the injury shall be referred to the wrongful cause, passing by 
those which were innocent.”

Then certainly it cannot be said as a matter of law that the negli
gent act was too remote and the finding of the jury that it was the 
proximate cause cannot be disturbed.

M. W. M.
EVIDENCE— Disregard by Jury of Expert's Testimony.

Mrs. Vey, the former wife of defendant, was proceeding down the 
street one cold and snowy evening when she met defendant. He was 
at that time fortified from the weather only by a light topcoat. A  con
versation ensued wherein Mrs. Vey asked defendant where his over
coat was, to which he replied that it was pawned and he was in need. 
She then opened her pocketbook to get money to give him for food. 
W hile thus bent over she was struck in the face by sulphuric acid, 
and received therefrom severe burns. Defendant was convicted for 
maiming.

The above was the testimony of Mrs. Vey, and was found to be the 
true account by the jury. Defendant, however, had taken the stand 
in his own behalf, and averred that he was attempting to commit sui
cide, that his wife tried to prevent his act, and in doing so she struck 
his arm and splashed acid on her clothes and face.

As further defense, it was offered to prove that defendant was insane 
at the time of committing the act. An expert witness, a doctor, was 
put on the stand who testified that defendant in broad terms was 
insane so as not to be able to distinguish between right and wrong. 
A further witness, an attorney, testified substantially the same.

Mrs. Vey was called later back to the stand and testified in emo
tional terms that Vey didn’t do the act intentionally, that he was 
“always so good” to her.

Defendant appeals on the ground that the verdict was manifestly 
against the evidence.

The jury in this case has overridden the testimony of the defend
ant’s insanity, even though it was undisputed by the state. The Court 
of Appeals (Ohio), however, held that the “ jury is the sole judge of 
the witnesses. The jury may, in its discretion disregard evidence 
given by a witness, lay or expert, if in its opinion, the same is not 
worthy of credit, even though no opposing testimony is offered.” Vey 
v. State, —  Ohio App. — , 172 N. E. 434 (1929).

This decision is substantiated by the decision of People v. Harvey, 
122 N. E. 138 (111., 1919), in which the Illinois Supreme Court stated 
that “there is no rule of law which required [the jury] to surrender 
their judgment or to give controlling influence to the opinions of 
scientific witnesses.” To the same effect see 11 R. C. L. 586, citing 
Epps v. State (Ind.) 1 N. E. 491, and in U. S. v. Chisholm,, 149 Fed. 
284.
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The above cited cases do not expressly state that the jury may 
ignore the testimony of the expert witnesses if entirely uncontro
verted. The decisions of Kelly v. State (Ark.) 226 S. W . 137, and 
Anderson v. State (Ala.) 95 So. 171. strongly infer such a possibility. 
The case of People v. IIre (Cal.), 229 P. 987, however, is closely in 
point. In this caset it is noted that “ the jury, in determining the 
question of insanity, was not confined to the opinions of witnesses. 
Appellant was, by the law, presumed to be sane until such presump
tion was overcome by a preponderance of evidence and [the jury] 
was entitled to . . . take into consideration . . . the acts and conduct 
of the appellant while conversing with police officers immediately 
following the homicide, including the rationality and coherence of his 
statements which alone may have been sufficient to satisfy the jury 
that he was sane.”

In Vey v. State, the case at hand, the appellate judge found that, 
to controvert the evidence of the witnesses that defendant was insane, 
the jury had the following:

1. Mrs. Vey’s account of his acts and conversation at the time she 
met him, and immediately preceding the throwing of the acid.

2. His own account of his acts and conversation at the time.
3. His ability to recall in minute detail all incidents which oc

curred.
4. The accounts given by police officers of Vey’s conduct immedi

ately after the acid throwing.
Upon which the court stated, as a matter of law, that “the jury was 

authorized, even in the absence of evidence by the state on the ques
tion of the mental condition of the accused, in disregarding the con
clusions given by the doctor and the lawyer and basing its judgment 
upon the other circumstances which came to its knowledge.”

Defendant further appeals that the verdict was manifestly against 
the evidence because Mrs. Vey, at her second time on the stand, said 
that defendant had not done the act. The appellate court, however, 
points out that Mrs. Vey at the later appearance, “did not seek to re
fute her former testimony but merely expressed an opinion that ‘Jack 
did not do it intentionally.’ Not in one iota did she change her nar
rative first given while on the witness stand.” E. C. R.

EVIDENCE— Time As a Factor in Res Gestae.

Plaintiff brought suit on an accident insurance policy, contending 
that her husband, the assured, was so mistreated and injured by hi
jackers that he died, and that she was entitled to the proceeds from 
the policy. Within an hour after deceased had left train on which 
he worked as porter he was found in distress on station platform, 
and stated between gasps that he had been hijacked. He told the 
night car clerk, who found him, and repeated to several witnesses a 
few minutes later, that he had been kicked around, and poked around 
by the hijackers with their guns, had been caused to undress and
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was left in an alley, and had fallen in a borrow pit. Physical facts 
supported his statements. He died within an hour or two after it 
is claimed he was hijacked. Plaintiff received judgment for $2,000. 
Defendant appeals on ground that the statements made by the as
sured were not a part of the res gestae, and therefore should not have 
been admitted in evidence. Held, admission proper. Standard Acci
dent Insurance Company v. Baker, (Okla. 1930), 291 Pac., 962.

The tendency is to extend rather than narrow the scope of the rule 
admitting otherwise hearsay matter as res gestae, Evans v. McKay
(Tex. ------- ), 212 S. W., 680; this being in line with the policy of the
courts to receive, if possible, any testimony that will shed needed 
light on any litigated transaction. The determination has been ex
pressed in many cases that every feature of a controversy should be 
explored in order to expose the inmost merits of the case. The test 
as to whether a declaration is part of the res gestae is whether the 
declaration was the facts talking through the party or the party talk
ing about the facts, Batchelor v. Atlantic Coast Line R. Co., 196 N. C., 
84; 144 S. E., 542, 60 A. L. R., 1091 (1928); Britton v. Washington 
Water Power Co., 59 Wash., 440, 110 Pac. 20, 140 A. S. R., 848, 33 L. R. 
A. (N. S.) 109 (1910). Instinctiveness is the requisite and when 
this exists the declarations are admissible. Cromeenes v. San Pedro 
L. A. and 8. L. R. Co., 109 Pac. 10, 27 Utah 475, Ann. Cas. 1912C, 307. 
By the great weight of authority in this country, perfect coincidence 
of time is not required. It is enough that the declaration and the 
main fact are substantially contemporaneous; they need not be liter
ally so, A. G. S. Ry. Co. v. Hawk, 72 Ala. 112, 47 Am. Rep. 403 (1883). 
Immediateness is tested, not by closeness of time, but by causal rela
tion. Wharton, Evidence, Par. 262. Thus, statements by one who was 
crushed in an elevator as to the circumstances of the accident made 
some time thereafter while he was on the operating table in a hos
pital, were held admissible as res gestae, the deceased being in a 
dying condition from the time of the accident, Stukas v. Warfield, Pratt, 
Howell Co., 188 Iowa 878, 175 N. W., 81. In another instance, state
ments as to the cause of his injury, made by a brakeman to the per
sons carrying him from the scene of the accident to a station about 
400 feet away, were admitted as part of the res gestae, though they 
were made some few minutes after the accident, Gilbert v. Ann Arbor 
R. Co., 161 Mich. 73, 125 N. W „ 745.

The determination of whether the statement in question is suffi
ciently contemporaneous to render it admissible should rest in the 
sound discretion of the trial court where the surrounding circumstances 
and conditions are shown, and only in unusual instances will the ap
pellate court disturb the decision of the court below. Herring v. Hood, 
(Okla. 1916), 155 Pac. 253; Walters v. Spokane International Ry. Co., 
(1910), 58 Wash. 293, 108 Pac. 593, 42 L. R. A. (N. S.) 917; Usry v. 
Augusta Southern Ry. Co. (1920), 24 Ga. App. 722, 102 S. E. 184; 
Lynch v. Egypt Coal Co. (1921), 190 Iowa 1272, 181 N. W . 385; Mar- 
land Refining Co. v. Snider, 120 Okla. 116, 251 Pac. 989.

Y. D. L., JR.
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FRAUDULENT CONVEYANCES— Parent and Child.

Quaere, whether a conveyance in good faith by an insolvent parent 
to his daughter in return for prior advances is a fraud on creditors? 
Puget Sound National Bank v. More, —  Wash. — , 291 P. 1081 (1930), 
decided in the negative.

The court, in rendering its decision, cited no authority to substan
tiate it, but the decision is in accord with the holdings in the ma
jority of the states and also with the Uniform Fraudulent Conveyance 
Act. The reasons on which the court rested its conclusion were that 
an insolvent debtor may lawfully prefer one of his creditors and a 
relative may be such a creditor. In the latter circumstance, the trans
action is given close scrutiny, but in either case the inquiry is the 
eame, provided that the transaction was made in good faith, for a 
valuable consideration.

Attention should be drawn to the Uniform Fraudulent Conveyance 
Act which has codified the law on this subject and done much to 
overcome some of the former complexities. It has been adopted in 
the following jurisdictions: Arizona, Delaware, Maryland, Massachu
setts, Michigan, Minnesota, New Hampshire, New Jersey, New York, 
Pennsylvania, South Dakota, Tennessee, Utah, Wisconsin, and W y
oming. i 'Section 3a reads “Fair consideration is given for property 
or obligation when in exchange for such property or obligation, as a 
fair equivalent thereof, and in good faith, property is conveyed or an 
antecedent debt is satisfied.” Section 4 states, “Every conveyance 
made and every obligation incurred by a person who is or will be 
thereby rendered insolvent is fraudulent as to creditors without re
gard to hi6 actual intent if the conveyance is made or the obligation 
is incurred without a fair consideration.”

An antecedent debt is a fair consideration. Merchant National 
Bank v. Page, 147 Md. 697, 128 Atl. (1925). Conveyance of property 
by a debtor to his daughter-in-law as compensation for services in 
debtor’s store and hotel constitutes a fair consideration. Shay v. Ab- 
della, 131 Misc. (N. Y.) 175, 225 N. Y. S. 517 (1927). Father’s debt 
to a son as the latter’s 6hare of business profits would be sufficient 
consideration for father’s conveyance of a farm. Jarvis v. Bell, 296 
Pa. 568, 146 Atl. 153 (1929). A  pre-existing debt or other liability is 
a sufficient consideration for a conveyance from parent to child, if 
such debt or liability is bona -fide and property conveyed is fairly pro
portionate in value to such debt or liability. Feaster v. Rooks, 293 
S W . 136 (Mo.) (1927). That debt must not be disproportionately 
small as compared with the value of the property obtained, see U. F. 
C. A. Sec. 3b. If only a nominal consideration, as “ $1 and love and 
affection,” and the value of the property conveyed is $2,500, it is re
garded as being fraudulent as to creditors. Ransom v. Lochmiller, 
(Iowa) 224 N. W. 469 (1929). If grant by parents to child, in con
sideration of services, is not in good faith, it is invalid as to creditors. 
Williamson v. Bender, 105 N. J. Eq. 367, 147 Atl. 858 (1929). Inade
quacy of consideration is a fact calling for an explanation. Ramsey 
v. Miners Bank of Commerce, 145 Va. 663, 134 S. E. 547 (1926), where
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it was said that the burden is on the defendant to show; that it is 
bona fide. If inadequacy is gross and would shock the conscience 
then it produces a conviction that it is not bona fide. Hart Parr Co. 
v. Schafer, 73 Mont. 429, 236 P. 675 (1927) where property valued at 
$67,000 was conveyed for a consideration of $1.

A  person’s insolvency does not prevent him from making a transfer 
of property for a valuable consideration, and such cannot be set aside 
on this ground, even though it may hinder or delay other creditors, 
Schneider v. Fennewald (Mo.), 300 S. W . 1023 (1928);: Wareheim v. 
Bayliss, 149 Md. 103, 131 Atl. 27 (1925). There must be a fraudulent 
intent common to both seller and purchaser. Thornley Supply Co. v. 
Madigan (R. I.), 137 Atl. 385 (1927). If a transfer is for a valuable 
consideration, creditors cannot attack it because of the fraudulent 
intent of the grantor where the grantee had neither actual notice of 
such intent nor notice of any facts calculated to put him on inquiry 
and which would lead to a discovery of such intent; Carruthers v. 
Kennedy, (Ohio) 166 N. E. 801 (1929). This is merely a reiteration of 
the statute of X III Elizabeth, which in effect provides, inter alia, that 
a conveyance on good consideration, which is bona fide ia a lawful 
transfer if at the time of the conveyance, the grantee had no notice 
or knowledge of any coven, fraud, and collusion.

Thus the proposition may be briefly stated that an insolvent parent 
having the lawful right to prefer one of his creditors may, if he acts 
without mala fides, convey his property to his child in payment of an 
antecedent debt. M. M. A.

JOINT TORT-FEASORS— Release; Dismissal o f Action.

The plaintiff, Johnson, was injured as a result of a collision between 
one of defendant’s stages and an automobile driven by G. M. Snyder. 
The latter was given an option by the plaintiff of a covenant not to 
sue him upon any claim or cause of action arising out of the accident 
on payment of a consideration. He failed to avail himself of the 
option. Snyder was originally joined with the defendant, but the 
action was dismissed as to him before trial. Because of the dismissal 
of Snyder and the execution of the agreement by the plaintiff, the 
defendant contends that there had been a settlement and release of 
plaintiff’s claim against Snyder which barred his cause of action 
against the defendant. Held, that before a purported agreement 
could be considered as a release or a covenant not to sue, proof must 
be shown that the party exercised his option which was a condition 
precedent to the operation of the agreement. A  release subject to 
the occurrence of a condition precedent cannot be pleaded in bar of 
right until the happening of the event specified. The dismissal of 
action as to one of two joint tortfeasors does not prejudice plain
tiff’s rights against the others. Johnson v. Pickwick Stages System* 
------- Cal. App. ---------, 291 P. 611 (1930).

A  release like any other agreement or contract may be subject to 
a condition precedent. Gibbons v. Vouillon, 8 C. B. 483 (1849); Corner 
v. Sweet, L. R. 11 C. P. 456 (1866); and unless the conditions stipu
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lated are performed the release will be of no legal efficacy. Memphis 
v. Brown, 20 Wall. 289, 22 L. Ed. 264 (1873); Harmon v. Adams, 120 
U. S. 363, 30 L. Ed. 683 (1866). Therefore, it follows that one can
not plead the agreement of release in bar to an action unless he has 
proved a compliance with the agreed stipulations. Memphis v. Brown, 
supra; Harmon v. Adams, supra. So where there is no present re
lease but an agreement to release based upon the performance of con
ditions specified, the performance failing, the agreement to release 
goes with it. Memphis v. Brown, supra; and as the liability has not 
been discharged by failure to perform, an action for the original de
mand may still be maintained. Brown v. Spofford, 95 U. S. 474, 24 
L. Ed. 508 (1877); Pierce v. Tennessee Coal etc., R. Co., 173 U. S. 1, 
43 L. Ed. 591 (1898).

Whether a release can be made upon the happening of a condition 
subsequent is a moot question. In England it has been definitely 
decided that a release can be subject to a condition subsequent. New
ington v. Levy, L. R. 5 C. P. 606, L. R. 6 C. P. 180 (1870); Slater v. 
Jones, L. R. 8 Exch. 186, 42 L. J. Exch. 122, 29 L. T. N. S. 56 (1873); 
and if the condition subsequent is not performed the release is null 
and void, and the party may continue with his action. Hall v. Levy, 
L. R. 10 C. P. 154 (1875). However, a different rule prevails in the 
United States. One can not release a personal action as an obliga- 
tion with a condition subsequent but the condition will be void 
although the release will be good; for a release once executed and 
delivered cannot be avoided because one of the parties is dissatisfied 
with its results, or because the other has failed to perform an act in 
consideration of which the release was given. A  right of action once 
extinguished is gone forever, and it cannot be revived. Tyson v. Dorr 
6 WJiart. (Pa.) 256 (1840); Fitzimmons v. Ogden 7 Cranch 2, 3 L. Ed. 
249 (1812); Kingsley v. Kingsley 20 111. 203 (1858); Chaflin v. Daccus 
(D. C. N. Y. 1894) 59 Fed. 998. The American cases are better reas
oned than the English, and they are supported by Professor Williston 
in his work on Contracts wherein he states (Sec. 1824):

“ It was the settled doctrine of common law that a cause of 
action once discharged was gone forever. If such a release can 
be successfully pleaded to the action before the condition sub
sequent happens, a court of law must give judgment for the de
fendants, and if after the condition subsequent has happened an 
action is again brought on the same cause of action, the plea of 
res adjudicata seems unanswerable. The intention of the parties 
can be effectuated in great measure, however, by construing the 
so-called condition subsequent as a payment of a released claim in 
a given event. The creditor’s right of action on the happening of 
that event would then he on the new promise contained in the 
release, not on the original cause of action. The seal on the re
lease would support the promise wherever seals still retain their 
efficacy.”

At Common Law in actions ex delictu a nolle prosequi, dismissal, 
non-suit, or discontinuance before judgment as to one or more of sev
eral joint tortfeasors did not inure to the benefit of the others; nor 
were the plaintiff’s rights in any way prejudiced. Salmon v. Smith, 1 
Saund. 207, note, 85 Eng. Reprint 209 (1680); Montgomery G. Co. v.
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Montgomery & E. Ry. Co., 86 Ala. 379, 5 So. 735 (1889); United States 
v. Linn, 1 How. 104, 11 L. Ed. 64 (1843); W est Chicago St. R. Co. v. 
Piper 165 111. 325, 46 N. E. 186 (1897); Dyett v. Hyman 129 N. Y. 351, 
29 N. E. 261 (1891); Turton v. P. Electric Co. 185 Pa. 406, 39 Atl. 1053 
(1898); Matheson v. O’Kane 211 Mass. 90, 97 N. E. 638, 39 L. F. A. N. 
S. 475, Ann. Cas. 1113 B, 267 (1912); Lally v. Cash 18 Ariz. 574, 164 P. 
442 (1917); Lasly v. Ctaivford 228 111. App. 590 (1923); Farmer’s State 
Bank of Cathog v. Jeske 50 N. D. 813, 197 N. W . 854 (1924); Union 
Indemnity Co. v. Webster Ala. 118 So. 794 (1928). As the liability of 
joint tortfeasors is joint and several, the plaintiff may sue one or all 
at his election; and the failure to join all the tortfeasors in one action 
is immaterial, Creed v. Hartman 29 N. Y. 591 (1864); Hartz v. Klink- 
hammer 39 Minn. 486, 40 N. W . 826 (1888); Humanson v. Michigan 
Cent. R. Co., 259 111. 462, 102 N. E. 793 (1913); Matheson v. O’Kane, 
supra. So the dismissal of a tort action against part of the defendants 
for a valid consideration, but not an accord and satisfaction or a dis
charge of the entire claim, does not operate as a release to the other 
tortfeasors. City of Chicago v. Babcock 163 111. 366, 32 N. E. 271 
(1892) ; Barrett v. Third Ave. R. Co. 45 N. Y. 628 (1871); Bloss v. 

Plymale 3 W . Va. 393 (1869). And where the jury assesses damages 
severally in a joint action against tortfeasors, the error may be cured 
by the entry of a nolle prosequi before judgment as to all but one, and 
taking judgment against that one alone. Rodney v. Strode, Carth. 19, 
90 Eng. Reprint 616 (1728); Halsey v. Woodruff, 9 Pick. (Mass.) 555 
(1830); W eakly v. Roger, 3 Watts (Pa.) 460 (1835); St. L. A. & T. H. 
R. Co. v. South, 43 111. 176, 92 Am. Dec. 103 (1876). Although an 
action can be dismissed after jury impanelled or sworn as to one or 
more of several co-defendants, Catlin v. Jones, 1 Pinn (W is.) 130 
(1841), it has been held that the dismissal of a tortfeasor after jury 
sworn so that one co-defendant might be used as a witness for the 
plaintiff in that action operated as a release to him, and consequently 
discharged the others. Gearhart v. Smallwood 5 Mo. 442 (1838). How
ever, the entry of a nolle prosequi, non-suit, dismissal, or discontinu
ance of the action against one of several joint tortfeasors after judg
ment entered against all operates as a release to him, and will there
fore discharge all the others. Green v. Charnock, Cro. Eliz. 762, 78 
Eng. Reprint 994 (1601); McCool v. Mahoney 54 Cal. 491 (1880); 
Offenstein v. Gehner —  Mo. —  122 S. W . 715 (1909); United States v. 
Lehigh Talley, 176 F. 1015 (1910).

From the cases cited above it appears that the common law rules 
.were that a party could dismiss one or more of several joint tort
feasors at any stage of the trial before judgment had been entered, 
whether the dismissal took place before or after trial, or before or 
after verdict.

However, this phase of the Common Law has been modified by 
statutes in England, and in the several states. This necessitates the 
resort to particular statutes to determine the legal effect of the dis
missal of an action as to part of several joint tortfeasors.

A. A. De C.



RECENT DECISIONS 381

RAILROADS —  Due Process in Compelling Erections at Grade 
Crossings.

Section 5527 Com p . Stat . Neb. 1922, as  amended 1923, provides that 
if a person owns land on both sides of the right of way of any rail
road, said railroad must provide one adequate means for such land- 
owner to cross the right of way and if the crossing provided is not 
adequate, unsafe or dangerous to life and property, the landowner has 
the right to petition the state railroad commission for relief. The Act 
further provides that after investigation, if the circumstances war
rant, the railroad commission may require overhead, underground or 
grade crossings or require existing crossings to be relocated so as 
to be safe and if the expenditure is above $700, the landowner to bear 
one-half of the expense above $700. Under the authority of the above 
statute, the railroad commission of said State ordered plaintiff in er
ror to install, at an estimated cost of $1,153 to it and of $453 to de
fendant in error, an underground pass so as to connect the farm lands 
of defendant in error lying on either side of and adjacent to plaintiff’s 
in error right of way. Defendant in error, in his petition to the rail
road commission, set up as the sole basis for the order sought, that 
the surface crossing was inadequate in that the crossing could not 
be reached without passing through his cultivated fields on both sides 
of the track and, in order to avoid this, he was compelled, in transfer
ring his cattle from water supply and return, to drive them back and 
forth on a public highway which crosses plaintiff’s in error lines. 
There was no evidence before the commission to show that the cross
ing was not adequate for the passing and repassing of such cattle and 
persons as would normally go from one part of defendant’s in error 
farm to the other in carrying on the usual farming operations. The 
commission did not find that the crossing was dangerous either to the 
public, the litigants or their property, but in fact, found this was a 
single track branch line with no curves and only four trains passing 
per day. There was some evidence that the cattle had to be attended 
by some one in crossing the track but, in this respect, it was not in 
any wise different from the usual crossing of this type. The Nebraska 
Supreme Court sustained the order of the railroad commission and 
the case came to the United States Supreme Court on a writ of error. 
Held, that an order of the state railroad commission requiring the 
construction of an underpass connecting farm lands on both sides of 
the railroad tracks, solely for the convenience and benefit of the land- 
owner in the use of his own property, and not because an existing 
surface crossing is dangerous to life or property is an improper ap
plication of the statute under which the order was made and is invalid 
as a taking of property without due process of law. Chicago, St. Paul, 
Minneapolis & Omaha Railway Company v. August E. Holmberg, 282 
U. S. 162, 75 L. E d .-------, 51 Sup. Ct. 56 (1930).

For a further discussion of principles involved, see NOTES, supra 
p. 360. W . P. B.
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TA XATIO N — Discrimination against National Banks by State Audi
tor where Assessments are non-diseriminatory.

In making the assessment rolls, the assessor correctly classified the 
taxable property of the plaintiffs, two national and five state banks, 
and also the property of the alleged competing corporations, under 
the head of “Corporate Stock.’’ Entries upon the assessor’s books were 
in conformity with the assessment rolls, and there was applied to the 
taxable property of the various banks the consolidated levy, all of 
which was approved by the board of review. But in making up the 
tax list, the county auditor changed the assessments as to the alleged 
competing banks and placed them under the subhead “Moneys and 
Credits, 5m.’’ Assessments of the plaintiff banks were allowed to re
main under the heading “Corporation Stock.’’ This, as to the various 
alleged competitive corporations, a 5-mill levy was applied, while the 
plaintiff banks under the application of the consolidated levy, which 
varied from 137.8 to 164 mills, paid a tax from 5 to 7 times as much. 
Held, (four judges dissenting) that the plaintiff banks had not been
discriminated against. Iowa National Bank v. Stewart et al. -------
Iowa ------- , 232 N. W . 445 (1930).

It was early settled that national banks, being necessary to enable 
the government to carry on its fiscal operations, are exempt from 
state taxation, McCulloch v. Maryland. 4 Wheat. (U. S.) 316 (1819). 
The first act giving the states permission to tax shares in national 
hanks was passed in 1864. While this act has undergone some altera
tions, the original assent and limitations are to be found in sec. 5219. 
Revised statutes of the U. S. (Comp. Stat. sec. 9784, 12 U. S. C. A. 
sec. 548). This section provides, in part: “That the taxation shall 
not be at a greater rate than is assessed upon other moneyed capital 
in the banks of individual citizens of such state . . . .” Where states 
impose such tax, they must do so in strict conformity to the terms 
of the authority granted. First National Bank of Hartford, Wisconsin, 
v. City of Hartford, 273 U. S. 548, 71 L. Ed. 767 (1927); Aberdeen 
Savings and Loan Ass'n. v. Chase, 289 P. (Wash.) 536 (1930). See also, 
Des Moines National Bank v. Fairweather, 263 U. S. 103, 68 L. Ed. 
191 (1923). It was the intent of Congress to avoid unequal and un
friendly competition with national banks, First National Bank of 
Wellington v. Chapman, 173 U. S. 205, 43 L. Ed. 669 (1898); and see 
Des Moines National Bank v. Fairweather, supra, at 116. This com
petition with moneyed capital need not be with reference to all phases 
of national banking, First National Bank of Guthrie Center v. Ander
son, 269 U. S. 341, 70 L. Ed. 295 (1926). As to what constitutes 
“ moneyed capital” within the meaning of the statute, see First Na
tional Bank of Guthrie Center v. Anderson, supra; Mercantile Na
tional Bank v. Mayor et al. of New York, 121 U. S. 138, 30 L. Ed. 895 
(1887); see also paper by Henry Rottschaefer, 7 Minn. L. Rev. 357.

In the instant case, the facts clearly bring the competing banks 
within the Inhibitions of sec. 5219 of the Revised Statutes, 12 U. S. 
C. A., sec. 548.

The Iowa statute is in compliance with the limitations of sec. 5219,
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supra, and therefore valid (see sec. 1310 and 1322— la  of the 1913 supple
ment of the code of 1897). The plaintiff banks do not question the 
validity of the statute imposing the tax, but they contend that its 
administration has been such as to be discriminatory as to them.

A valid and impartial law when administered with “an evil eye and 
an unequal hand’’ may constitute a denial of equal Justice and be 
within the prohibition of the Constitution, Yick W o  v. Hopkins, 118 
U. S. 356, 30 L. Ed. 220 (1886). And a systematic and intentional 
failure to tax a material portion of other moneyed capital, may consti
tute discrimination equally with failure to tax by legislative enact
ment, Hannan v. First National Bank of Council Bluffs, Iowa, 269 Fed. 
527 (C. C. A. 1920); Belton v. National Bank, 101 U. S. 143, 25 L. Ed. 
901 (1879); Cummings v. National Bank, 101 U. S. 153, 25 L. Ed. 903 
(1879). The fact that the failure to tax by the officer was without 
intention on hie part to injure the banks or their stockholders, is 
immaterial. See Taylor et al. v. Louisville and N. R. Co., 88 Fed. 350 
(C. C. A. 1898).

Where there has been discriminatory undervaluation of taxable 
property, to be entitled to relief it need only be shown that such 
undervaluation was intentional and systematic, Sunday Lake Iron 
Co. v. Wakefield Twp., 247 U. S. 350, 67 L. Ed. 1154 (1918); Union Sul
phur Co. v. Reid, 271 Fed. 978 (1920); Southern R. Co. v. Watts, 260 
U. S. 519, 67 L. Ed. 375 (1923).

It would seem clear that the repeated acts of the auditor over a 
period of four years, were both intentional and systematic. And it 
would appear further, that the fact that his duties were of a ministerial 
character is immaterial, as they result in creating a situation expressly 
prohibited by Congress. The discrimination operates with the same 
force and effect in both cases to the prejudice of national banks, Pub
lic National Bank of New York v. Keating et al., 38 F. (2d) 279 (1930). 
Unlawful discrimination, whether caused by legislative enactment or 
wrongful administration of the laws, is equally violative of the equal 
protection clause of the Fourteenth Amendment. Sioux City Bridge 
Co. v. Dafkota County, Nebraska, 260 U. S. 441, 67 L. Ed. 340 (1923).

Under the Constitution and code of Iowa, the above considerations 
apply equally to the state banks (Const. Iowa, art. 1, sec. 6, and art. 8, 
sec. 2; Code Supp. Iowa, 1913, secs. 1310 to 1322— la ) ;  see Munn, 
County Treasurer v. Des Moines National Bank, 18 F. (2d) 269 (C. C. 
A. 1927).

From the foregoing considerations, the conclusion seems inevitable 
that the plaintiff banks were the victims of unlawful discrimination. 
Accordingly, it is submitted that the court erred in its decision. It 
might well be added, that the case is now before the Supreme Court 
of the United States on writ of certiorari. A. J. A.

TRUSTS— Evidence to Establish a Trust.

A, before marriage with B entered into a contract to exchange prop
erty. The contract was executed after the marriage. A, not having 
the money to make up the difference in the value of the property, B, 
the husband, supplied the money ($2,160) on the understanding that
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he was to get a one-third interest. A, upon B’s request to have the 
deed reread, told him that the deed gave him the one-third interest 
while in fact it was made out entirely in her own name. On the 
strength of this understanding by B and misrepresentations by A, 
B spent money and labor improving the property. Both parties were 
Bohemians and A  was more familiar with the English language and 
business transactions than B. The relation between the parties was 
one more of business than of sentiment in respect to their marriage as 
well as to the deed. Upon a suit for divorce by A, B discovered that 
the deed was made out in A ’s name, and brought a bill in equity to 
have a resulting trust declared and that A be required to account for 
the income, and prayed for a partition of the premises, and for a de
termination of the rights of the parties, and for other and further 
relief. A  claimed that the money was a wedding present from B to 
A. Held, that the deed to the whole of the property having been ob
tained through the fraud of the wife on the less able and slower think
ing husband, a constructive trust will be created by the law. Wrlla v. 
Wrlla, 341 111. — , 173 N. E. 768 (1930).

It is a well settled general rule that if one person obtains the legal 
title to property, not only by fraud, or by violation of confidence or 
fiduciary relations, but in any other unconscientious manner, so that 
he cannot equitably retain the property which really belongs to an
other, equity carries out its theory of double ownership, equitable and 
legal, by impressing a constructive trust upon the property in favor 
of the one who is in conscience entitled to it and who is considered 
in equity as the owner. Drury v. Cross, 7 Wall. 299, 19 L. Ed. 40; 
Moore v. Crawford, 130 U. S. 122, 9 Sup. Ct. 449, 32 L. Ed. 878. But 
while the rule is well settled and undisputed the question that troubles 
the court is just what degree of evidence is necessary to create a trust?

In Lefkowitz v. Silver, 182 N. C. 339, 109 S. E. 56, 23 A. L. R. 1491 
(1925) the court said that the rule of evidence and the intensity of 
proof are the same with respect to patrol trusts and trusts ex male- 
flcio and it was said, also, in Boone v. Lee, 175 N. C. 383, 95 S. E. 657 
(1918) that the rule as to the quantum or intensity of the proof does 
not depend upon the particular nature of the trust but is founded 
upon the theory that the written instrument speaks and contains the 
final expression of the agreement between the parties; and whoever, 
therefore, seeks to show that it does not, should be required to do so 
by a degree of proof plainer than a mere preponderance; that it was, 
therefore, immaterial in the particular case whether there was a con
structive trust arising out of fraud, or in the absence of fraud, an 
express trust created by direct fiduciary words, or whether the trust 
partook somewhat of the nature of both. Hence the court overruled 
the contention raised in that case which involved a patrol trust in 
land, that the rule requiring more than a mere preponderance of the 
evidence and the satisfaction of the jury by evidence which was clear, 
strong, and convincing did not apply on the ground that the trust, if 
any, arose from fraud, or was a trust ex maleficio.

In fact so reluctant are the courts to ingraft a parol trust on the 
legal title to real estate, or to enforce alleged parol trusts in personal
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property, that there is perhaps no better established doctrine than 
the one which requires a high degree of proof in order to establish 
a trust by parol evidence. This rule requiring an extraordinary de
gree or certainty of proof in this class of cases has been applied or 
recognized in practically all jurisdictions. Note, 23 A. L. R. 1500, and 
cases therein cited.

The evidence necessary, to establish a constructive trust ex maleficio, 
must be clear, strong, unequivocal, and unmistakable, and had to lead 
to but one conclusion. Gamble v. Campbell, 298 111. 332, 131 N. E. 
589 (1921). The court there held that neither a resulting nor con
structive trust is shown by testimony that a man conveyed property 
to his father, which was heavily encumbered so that he could obtain 
no more loans, at a time when he was threatened by a law suit and 
the father settled the claims against the property and the iaw suit, 
and subsequently acquiesced in the grantor’s insistence that he recon
vey the property which he never did. In Schultz’s Appeal, 80 Pa. 
396 (1876), property was left to a Bishop by an inducement of a third 
party, who declared that the Bishop would administer it for charitable 
purposes. This was unknown to the devisee, the Bishop, until the 
death of the testator, when he expressed an intention to comply with 
the testator’s wishes. Later a constructive trust was sought to be im
pressed on the devise, but the court would not allow it, holding that 
it was an absolute devise to the Bishop without any inducements on 
his part and that his subsequent promise to comply was not enough 
to impress a trust on the devise. The court said, in Ragsdale v. Rags
dale, 68 Miss. 92, 8 So. 315, 11 L. R. A. 316, “W e would not be under
stood as sanctioning the doctrine that an enforceable trust will arise 
from the mere breach of an oral promise, however solemn, to hold land 
in trust. There must be conduct influential in producing the result, 
and but for which, such result would not have occurred, amounting, in 
the view of a court of equity, to fraud, to save the case from the 
statute of frauds. A  merely oral promise and its subsequent breach, 
however disappointing and harmful though ever so reprehensible in 
morals is not of itself enough to cause a court of chancery to declare 
a trust.”

Two recent cases in Illinois which exemplify this rule requiring a 
high degree of parol evidence to raise a trust are Weis v. O’Horow, 337 
111. 267, 169 N. E. 168 (1929), and Cusack v. Cusack, 339 111. 108, 170 
N. E. 841 (1930). In the former case, the appellant, the husband, 
owned a bakery business; and it appeared from the evidence that 
his wife helped him as well as performing the household duties, she 
handling all the money and paying the bills. The business was sold 
and the property in dispute was bought, the deed being in the wife’s 
name, part payment being made on the day of the execution of the 
deed, by a check signed by appellant and the rest was secured by a 
mortgage signed by both the appellant and his wife upon whose de
cease appellant brought this bill to impress a resulting trust on the 
property in his favor since he furnished the consideration. Witnesses 
for the appellees testified that when the bakery busines was sold and 
the wife said she would no longer have an income, that appellant said
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that he would give her an income to buy a house and that she should 
have the rent; his money he would put in the bank; and that at dif
ferent times he was heard to refer to the house as that of his wife. 
The court in refusing to raise the trust said, “Where it is sought to 
establish a trust by parol evidence the proof must be clear convincing 
and so strong, unequivocal and unmistakable as to lead to but one con
clusion, and if the evidence is doubtful or is capable of reasonable 
explanation upon theories other than the existence of a trust, it is 
not sufficient.”

A  case somewhat in point with the instant case is that of Ridky v. 
Ridky, 226 Mich. 459, 198 N. W . 229 (1924), where the husband turned 
all of his earnings over to his wife who was his superior in mental 
ability, business experience and mental capacity and who managed 
the financial affairs of the household, with little knowledge of, or at
tempt on his part to learn the details, it was held that equity, in an 
action to reform a deed taken by the wife in her own name should 
recognize the disparity in intellectual force, ability, and business ex
perience of the parties, their close relationship of husband and wife, 
her dominant position in that relationship during many years of their 
married life and their long settled plan of joint interest in their lim
ited accumulations intrusted entirely in her management.

In the instant case besides the circumstances present in the Ridky 
case supra, there was the element of actual fraudulent misrepresenta
tions made out by the testimony of the witnesses. J. A. L.

W O R K M E N ’S COMPENSATION— Injury from Street Hazard Aris

ing Out o f and in the Course o f the Employment.
Plaintiff’s intestate was defendant’s station agent. It was his cus

tom to make bank deposits for defendant after working hours on Sat
urday nights. While on his way from his home to the bank for this 
purpose, he was struck and killed by an automobile. Held, that the 
injury arose out of and in the course of the employment, and the 
award of compensation by the Compensation Board should be affirmed. 
Morse v. Port Huron & D. R. Co., 251 Mich. 309, 232 N. W . 369 (1930).

For comment on the principle involved, see (1929) 17 Georgetown 
L a w  Journal 272. J. D. O’R., Jr.
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BOOK REVIEWS
M AY IT PLEASE THE COURT— by James M. Beck (edited by O.

R. McGuire). Harrison & Co., Atlanta, 1930. Pp. 511.

May it please the readers of this review: The author, 
the Honorable James M. Beck, is at the present time a 
Member of Congress representing one of the Philadelphia 
districts. He was formerly Solicitor General of the United 
States; also an Assistant United States Attorney; is an 
Honorary Bencher of Grays Inn; and has been actively en
gaged in the practice of law for forty-six years.

The title selected for the book is somewhat misleading. 
One might fairly assume that the book was a collection of 
arguments in actual cases before courts; such, however, is 
not the fact. Slightly less than half the volume is devoted 
to addresses delivered on various occasions. There are also 
included several arguments made on the floor of Congress, 
and before the Committees thereof. Nevertheless, they are 
fine examples of the orator’s art, and make the book more 
interesting and readable for the layman, without detract
ing from its value to the practitioner or student of law. 
They constitute a part of the record of one of the most ac
tive and able lawyers of our time.

This collection of addresses and arguments covers the 
first three decades of the twentieth century, and while they 
deal with vital problems and controversies of our times, 
they are replete with historical and literary allusions that 
are most refreshing, and in some instances, I am free to 
confess, taxed this reader’s recollections. The subjects of 
most of the addresses and of the arguments pertain to some 
phase of constitutional law. Perhaps in this day one might 
be pardoned if he said “ the theme song’’ of the book is “ The 
Constitution of the United States.” The author has been 
a life long student of this great document; from being a 
student he became an admirer, and as a true admirer is a 
valiant defender of our charter of government. Neverthe
less, he does not fail to criticise when he feels criticism is 
due— as in the case of that much discussed Eighteenth 
Amendment.

The first argument in the second section of the book is 
entitled “ The Revolt against Prohibition.” It was made 
on the floor of Congress and held the attention of both the
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proponents and the opponents of prohibition. His argu
ment before the Supreme Court in the Meyers case was an 
important factor in determining one phase of the contro
versy on the question of the right of the legislative branch 
of our Government to limit the power of the executive in 
the removal of subordinates from office. It had been de
bated by Congress for more than a century. Mr. 0. R . 
McGuire of the Virginia Bar, who edited the book, gave this 
argument the title “ The End of a Century Old Contro
versy.” While the book was published only a few months 
ago, the Senate seems recently, in the case of the Power 
Commission appointments, to have disregarded the editor’s 
caption, and renewed the controversy.

One of the earlier arguments is in the Northern Securi
ties case made before the United States District Court in 
St. Louis in 1903, when the author was Assistant Attorney 
General of the United States. Included also is his recent 
argument in the Great Lakes Diversion controversy, before 
the present Chief Justice, who was then sitting as a Special 
Master.

Other arguments before Congress include such current 
topics as the Flexible Tariff, Constitutional Powers of Con
gress to exclude Aliens for the Enumeration of the Census 
for the purpose of Apportioning Representatives in Con
gress, and the Constitutional Right of the Senate to Exlude 
a Senator-elect.

His addresses are both historical and philosophical, and 
indicate clearly his love for the dramatic, and his admira
tion for that great dramatist William Shakespeare. Two 
of the most interesting of these which have no bearing on 
present day affairs are “ Lawyers in Tudor Days” and “ The 
Case of the Lost Million.” Practically all the others have 
some very direct bearing upon present day Constitutional 
law problems.

The reader will derive from the pages of this book both 
entertainment and enlightenment. The wish of every 
author for his book— “ May it please the Reader” should be 
granted in large measure to Mr. Beck.

W m . P . M a c C r a c k e n , J r .*
Washington, D. C.

* Secretary of American Bar Association; formerly Assistant 
Secretary of U. S. Department of Commerce.
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PROGRESS OF TH E L A W  IN TH E U. S. SUPREM E COURT, 1929- 
1930— by Gregory Hankin and Charlotte A. Hankin. Legal Re
search Service, Washington, 1930.

It is strange that during all of the years of the existence 
of the Supreme Court of the United States up to last year 
no one thought of providing such a service as is now being 
given to the country by Mr. Gregory Hankin. That service 
makes available to members of the bar all that transpires 
in the Supreme Court each day it is in session. It is a serv
ice of the greatest value to lawyers having federal questions 
to consider in their practice.

Supplementing this service Mr. Hankin commenced last 
year the publication of a yearly volume, the second issue of 
which is just off the press. It is entitled “ The Progress of 
the Law in the Supreme Court of the United States, 1929- 
1930.” It is a complete review of the work of the Supreme 
Court for the October Term, 1929. In its preparation, as 
in the work of the legal research service, of which he is the 
director, he is assisted by his wife, Charlotte A. Hankin. 
No one, I think, is better fitted, temperamentally and by 
education, that Mr. Hankin for the work he has undertaken, 
and he has done the work well.

Instead of waiting until the background of history shows 
the development of the law in this country, as interpreted 
by its court of last resort, this volume presents to the prac
titioner and the ordinary reader the effect of the decisions 
of the court almost as soon as they are rendered. The 
volume opens with a succinct history of the court during 
the term, comprising changes in personnel, followed by 
comments upon the methods of review by certiorari and by 
appeal. There is a tribute to Chief Justice Taft and what 
might be termed “news” about the court concerning the 
appointment of Chief Justice Hughes, the nomination of 
Judge Parker, and the appointment of Justice Roberts.

The questions presented to the court during the term 
are considered under their respective heads,— railroads, 
public utilities, insurance, and bank questions of many 
kinds. State and federal taxes and labor problems are given 
much space, as indeed they received much attention from 
the court during the term. Trade regulation, prohibition, 
and criminal cases also receive considerable attention. Po
litical problems, state and federal, international, race and 
religious problems, are treated, and, finally, a chapter is
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devoted to the exercise by the court of what is termed “the 
judicial veto,” i. e., the power to declare an act of Congress 
or of the legislature of a State, and acts of various bodies, 
invalid as being in violation of rights secured by the Con
stitution of the United States.

Instead of the hit or miss criticism or approval by a 
partisan or interested press touching only questions which 
concern the writer and his readers, there is presented in 
this book a birdseye view of what the court has done. It 
is not a blind man’s description of the visited elephant, but 
rather an airplane photograph which shows in proper pro
portions the picture presented. Instead of waiting until 
the historian considers the decisions of the court from the 
perspective of time, the intelligent and progressive reader, 
interested in the decisions of the greatest court of the land, 
finds them presented and classified for his consideration. 
He does not have to agree, of course, with the views of the 
author, but he can form his own opinion from the material 
presented, just as the author has done. As before stated, 
the author, Mr. Hankin, is peculiarly well fitted, both by 
education and by experience, for this kind of work. He is 
present on every decision day of the court, and the care and 
intelligence he displays in the reporting of its work and 
the service which he has established is recognized by those 
whose duties require them to observe it.

To the historian, the librarian, or the intellectual type of 
lawyer, the book is well worth library space.

W illiam J. Hughes.*
Washington, D. C.

♦Attorney in the Office of the Solicitor General of the United States 
in charge of matters of practice and procedure; member of Bar 
of the District of Columbia, and of the Supreme Court of the 
United States; Professor of Law in the Graduate School of George
town University School of Law; author of Federal Practice and Pro
cedure (1931).
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OASES ON TH E L A W  OF SUCCESSION— by Alison Reppy. Na
tional Case Book Series. Callaghan and Company, Chicago, 1931. 
I vol.; pp. lxxxvii, 1118.

It is written that Hobbes’s philosopher felt he had made a 
telling thrust when, in his debate with the lawyer on the 
common laws, he asseverated that “ the great masters of the 
mathematics do not so often err as the great professors of 
the law.” We of the legal profession have taken at least 
quiet enjoyment from the graceful and skillful parry of 
our dialectical representative, when he retorted: “ If you 
had applied your reason to the law, perhaps you would 
have been of another mind.”

Let us indulge in some of the arithmetic recommended 
by the philosopher-dialogist, even if we admit inability to 
employ a higher form of calculating processes, in consider
ing the latest case book on an important subject in the law.

Three case books on the law of wills and administration 
have been published in the last three years: Mechem and 
Atkinson’s Cases in 1928; Costigan’s Second Edition in 
1928, and now Reppy’s Cases in the last months of 1930.

Until this orderly marching out in sequence from the 
law publishing houses respectively of the Lawyers Co
operative Publishing Company, The West Publishing Com
pany, and Callaghan and Company, Prof. Warren’s Select 
Cases on the Law of Wills and Administration had been 
the last one to be issued, it bearing date of 1917. How well 
that had filled the wants of the teaching profession may be 
deduced from the large number of law schools cataloguing 
it and from the following computations: Warren’s book 
of 879 pages contains 269 cases; seventeen of the same 
cases were included in Mechem and Atkinson’s compila
tion of 194 cases in 703 pages; forty-eight of the cases 
found in Warren were reprinted in Costigan’s second edi
tion, containing 322 cases in 888 pages, and eighty-nine of 
Warren’s selection are found among the 255 cases in 
Reppy’s book of 1118 pages. Carrying calculations and 
comparisons farther we find sixty-nine of the same cases 
in Mechem and Atkinson and in Reppy, and one hundred 
and twenty-nine of the same cases in Costigan, 2d ed., and 
in Reppy. About fifty cases are found in Reppy that are 
not in the selections of Mechem and Atkinson and of Costi
gan in his second edition.
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Turning- to Mechem and Atkinson’s book and to Costi
gan’s second edition for a comparison there we find thirty- 
six of the same cases in Costigan as appeared in the former 
the year before.

The sum total of all this might seem to justify the same 
comment as to the three late case books that something of 
a wit of a philosophical member of the legal profes
sion visited upon the consummation of a romance begun in 
his office as the result of an introduction by him of two 
of his clients. When he was told that the bonds of matri
mony had been solemnized between the one, a widower with 
eight children, and the other, a widow with six, he re
marked that that did not constitute a marriage, it was a 
merger.

However, here is where the force of the contention of 
Hobbes’s philosopher’s antagonist may find practical appli
cation, and to the credit of Prof. Reppy. The law of wills, 
while statutory, has an apt historical background which 
is almost a necessary accompaniment of any worthy treat
ment of the subject. A series of decisions portraying and 
recording it have long since been given the honored rank 
and title of “Leading Cases.” Then, too, our own statutes 
in forty-eight independent jurisdictions are to such a large 
extent copies or codifications of each other and in their 
respective classifications are so true to the types stamped 
upon them by their forefathers, known as the Statute of 
Frauds, the amendment thereto of 1752, and the Wills Act 
of Victoria, that certain other decisions have become guide 
posts in pointing the way to the proper road to travel in the 
construction of acts passed by different ones of our law 
making bodies, the legitimacy of whose descent they were 
willing to acknowledge, but the illegitimacy of whose 
phraseology they persist in fathering. This attempted im
provement on the old landmarks usually arises from an 
ambition, as frequently overreaching the restraints of the 
conservative good judgment that should be one of all law 
makers’ most prized possessions, especially if they be law
yers, as it possesses the merit of a worthy desire for bet
tering even what the public has accepted as satisfactory or 
for meeting the demands of changed conditions.

Certainly many of such cases should find lodgement in 
every case book compiled by different authors or by the 
same and whether issued twenty years ago or today. In
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fact, this is what has happened, as will be found by review
ing the different case books on this subject that have fol
lowed the first good one. It is not to the discredit of the 
authors mentioned that they have shown the good judg
ment to agree on as many of the same cases as having the 
merits referred to as they have, especially when in large 
measure each was working independently of the other and 
at the same time.

Prof. Reppy has included seventy-six English decisions. 
Doubtless but for the splendid work entitled, “ Historical 
and Statutory Background of the Law of Wills, Descent and 
Distribution, Probate and Administration,” which in col
laboration with Prof. Tompkins he gave to the legal pro
fession in 1928, yielding a rich ore, he might have included 
more, so attractive is it to explore the historical path which 
a subject like the law of wills has followed. The com
piler admits somewhat apologetically but unnecessarily so, 
that the inclusion of an unusually large number of leading 
historical cases “has taken more space than anticipated.”  
Yet there is conspicuous the fact that more than half of 
the 255 cases in the book have been decided in the last 
thirty years and about half of that half in the last ten 
years, one as late as the year in which the book is printed.

Prof. Reppy, with becoming modesty and grace, acknowl
edges indebtedness to previous compilers and to wise 
friends like our own former Dr. Charles W. Tooke for 
valuable suggestions. He gives credit to Mechem and At
kinson for the plan of arrangement of one of the four parts 
into which he divides his book. Any division of a subject 
of the law may have to encounter the individual judgment 
of the teacher and this is sometimes capricious, sometimes 
discriminating. Prof. Reppy devotes forty-four pages to 
“ The Nature of Succession,” or the right to take by inheri
tance or by will; one hundred and twenty-seven pages to 
“ Intestate Succession” ; four hundred and sixty pages to 
“ Testate Succession,” and four hundred and forty-five 
pages to “Administration of Intestate and Testate Estates.” 
Such a division “ has on its side,” he claims in his preface, 
“both history and logic—history, because the law of inheri
tance is older than the law of wills or administration,—  
logic because many problems in wills and administration 
take on meaning only after the student has acquired some 
knowledge of the fundamentals of intestate succession.”
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It was Coke, who warned lawyers to “beware of chron
icle (historians’ ) law,” but according to Roger North the 
historical knowledge of a principle of law is “a wonderful 
accomplishment and, without it, a lawyer cannot be ac
counted learned in the law.”

When it came to logic we will remember Lord Coke con
tending with even King James, who protested that if the 
law was reason, the King ought to be accorded the recog
nition of an ability to render just judgment, and affirm
ing that

“ causes which concern the life, or inheritance, or goods 
or fortunes of his subjects, are not to be decided by 
natural reason, but by the artificial reason and judg
ment of law, which law is an art which requires long 
study, and experience, before that a man can attain to 
the cognizance of it.”

And here we have Philosopher John Dewey in this good 
day of grace admitting that there is the legal mind, which 
is the only proper type of mind to apply correctly the law; 
that there is a logic or “artificial reason and judgment of 
law” distinct from other kinds.

It is confidently believed that Prof. Reppy has skillfully 
devised a case book on this subject, which combines in 
reasoned judgment and wise selection and discriminating 
and illuminating treatment, material that is exceptionally 
useful and practical, and for which the teacher and student 
both owe him a very large debt.

Reference to two other features of the work should be 
made. There are seventy pages required for listing the 
3,218 cases cited in notes. Scarcely an article in any law 
review, dealing with a pertinent subject is overlooked. 
There are only thirty-two cases to which notes or prob
lems or references to other cases are not appended, 
and yet it is believed that Prof. Reppy, while enlarging the 
scope of the traditional method of adding notes to cases, 
has not violated its standards. In fact, this wealth of com
ment, suggestion and reference, including copies of perti
nent statutes, constitutes another distinct attraction of this 
valuable work.

W i l l i a m  J e n n i n g s  P r ic e .*  
Georgetown University School of Law.

‘ Professor of Law at Georgetown University Law School; formerly 
Minister Plenipotentiary and Envoy Extraordinary of the United 
States to Panama.



BOOK REVIEWS 395

PATENT RIGHTS FOR SCIENTIFIC DISCOVERIES— by C. J. Ham
son, Bobbs-Merrill Company, Indianapolis. Pp. 286.

This volume consists of a revision and elaboration of the 
essay the author presented to win the Linthicum Prize 
Award at Northwestern University in 1929. The author 
is an Englishman and the treatment of the subject is 
largely from the English standpoint although there is an 
aroma of the United States law injected from time to time.

The author begins with the frank admission that his 
subject is new to the law and that it may therefore involve 
a misunderstanding. For this reason the first chapter is 
devoted to a definition of the term scientific property, and 
the general purpose of giving protection to it. In general 
a scientist who formulates a scientific fact of nature, such 
as a scientific discovery made by himself, is not protected 
at the present time, and the purpose of the protection pro
posed to be given him is to make those who put the dis
covery into practical commercial use compensate him in a 
financial way. The author proceeds to point out that while 
at the present time there is no protection or compensation 
for scientific discoveries anywhere in the world the matter 
has been discussed for a long time. It was suggested as 
early as 1879 but it was not taken up in an intensive or 
even an approixmately practical manner until the World 
War which seemed to place unreasonable hardships upon 
research men and those devoting themselves to pure science. 
The modern movement originated in France and has had 
its strongest support there and among some other coun
tries on the continent and in the League of Nations. Ger
many, the United States and Great Britain seem to be sub
stantially opposed to the entire proposal. There has been 
considerable question as to whether the matter should be 
taken care of by independent statutes in individual coun
tries or whether the entire matter should be left to be 
initiated practically by an international convention. De
sire for the latter procedure seems to prevail although the 
author does not agree. Such a general convention was pre
pared by an unofficial committee of experts in Paris in 
1927 and the author devotes a chapter to a discussion of 
that convention.

Having thus, by the historical review, laid down the foun
dation for his own work, the author proceeds in several 
chapters to set out what he believes are the principles of a
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solution: to give proposed definitions; and to indicate pro
cedure which might be adopted to procure compensation for 
scientific discoveries. He then gives his draft of a proposed 
statute and the elements of an international convention he 
thinks appropriate since the author believes the matter 
should be initially taken up by individual countries and 
should be made uniform only by an international conven
tion. Having done this he takes up in an orderly way, 
and tries to dispose of, the objections which have been 
made by various individuals and organizations to giving 
any protection at all to scientific discoveries. He lists thir
teen of these objections, some of which have to do with 
the difficulty of determining what types of discoveries are 
to be compensated; some have to do with the difficulty of 
determining what individuals are entitled to the compen
sation; some have to do with difficulties in determining 
what method should be adopted of procuring the compen
sation for those entitled to it.

The author seems to believe that a compensation should 
be granted for “ the ascertainment and formulation of a 
new fact or truth capable of practical verification and 
simplifying or adding substantially to the human knowl
edge existing immediately before the publication by the 
alleged author, provided always that the mere application 
to such knowledge of ordinary technical skill only shall 
not be deemed to result in any act of discovery”  worthy 
of compensation. He believes that compensation should 
accrue when there is on a substantially commercial scale 
an embodiment of a discovery and he indicates that an 
embodiment occurs “ only when a person possessing or
dinary technical skill is, by the proper operation of an 
object, reasonably informed of the existence of the fact 
or truth alleged to have been embodied in the object, and 
provided that: (a) the proper operation of an object shall 
be that operation which a reasonable man making the ob
ject would in the particular circumstances actively desire 
it to have; (b) in such proper operation no fact or truth 
shall be deemed embodied which is not reasonably essen
tial to that operation as such; (c) one and the same type 
of object may in different circumstances have a different 
operation.” Unlike the patent law no effort is made to 
give a monopoly in discoveries. Anyone may avail himself 
of the benefits of a discovery but may be required to com
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pensate the discoverer. The machinery for procuring com
pensation is to be either an agreement between the parties 
involved or court action. Provision is made for registering 
discoveries and it is suggested that a corporation to license 
and accept fees under the discoveries be formed and that 
the corporation apportion its funds to various discoverers. 
Much more detail is given of an elaborately worked out 
statute for England to be supported and abetted by an 
International Convention so that no unfair international 
commercial advantage may accrue from acknowledging 
scientists’ rights.

The author elaborates his various points so that it is 
probably unfair to condense them and it certainly would 
be unfair in a review to endeavor to show defects in his 
arguments although probably no lawyer will be able to 
finish the book in complete agreement with the author.

An appendix contains a report of an Australian commit
tee organized to consider the matter, together with short 
articles by Harry Sigmond and L. B. Davies on Constitu
tional difficulties in the United States and the Australian 
Commonwealth. Even after reading these we are not sat
isfied that the author’s proposal can be put into effect under 
the Constitution in the United States.

While there is no formal bibliography many books and 
periodicals are cited, mostly written in continental coun
tries, but some in England and the United States. An 
article in the Atlantic Monthly a few years ago is not re
ferred to. There is very little literature in English on the 
subject and the present volume will, therefore, be of in
terest to those having to do with patents and copyrights, 
although strangely enough, as the author admits, scientists 
themselves show very little interest in the matter.

K a r l  F e n n i n g .*
Georgetown University School of Law.

CORPORATE PER SONALITY— by Frederick Hollis. Oxford Uni
versity Press, New York, 1930. Pp. 429.

The author devotes 63 pages of preface and 246 pages 
of text to the discussion of the age-long contention as to 
the inherent nature of an incorporated body. His re
searches carry him into the intricacies of thought of the

♦Professor of Patent Law, Georgetown University Law School; for
merly Assistant Commissioner of Patents, U. S. Patent Bureau.
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standard writers on law themes in England and on the Con
tinent; and at the end of the circle the author and reader 
have returned to the original situation, with two versions 
of the same legal expedient (the corporation) still con
fronting them.

By way of the ecclesiastical courts there was borrowed 
from the Canon Law that conception of a corporation which 
Lord Coke defined and applied in the Sutton’s Hospital 
case: 1

“A corporation aggregate of many is invisible, immortal, and 
rests only in intendment and consideration of the law . . .  it is 
not subject to imbecilities, death of the natural body and divers 
other cases.”

This side of corporate entity is styled by the author the 
“ Romanistic Fiction Theory”  (p. xli), and was applied and 
confirmed by an English court in the appeal in Salomon v. 
Salomon & Co.2 3 In this case an English merchant con
verted his business into a limited liability incorporated 
company, keeping every share of stock in his own hands 
or in his immediate family, and then issued debentures to 
Salomon in his individual capacity. Upon the appeal Salo
mon as the debenture-holder was held entitled to prefer
ence over all other creditors, because, as Lord Halsbury 
said, an “ artificial creation of the Legislature had been 
validly constituted,” and it became an independent person
ality in the eyes of the law.

As the author points out (p. xlix), there is an opposing 
idea in jurisprudence, which may be styled the Equitable 
Theory, which treats the incorporated body as a mere group 
of personalities bound together to accomplish a common 
purpose. In the Continental Tyre and Rubber Co. Ltd. v. 
Daimler Co. Ltd.,2 the House of Lords in 1916 reversed 
itself and shattered the bonds of orthodoxy by ruling that 
ownership of stock by German investors negatived the right 
to sue in English courts, and that the character and motives 
of the individual members (stockholders) and not the fact 
of the corporation being an “artificial creation” may be
come the crux of the case when it is before the court for 
determination.

Such a reversal is not unknown to American judicial his

110 Co. Rep. 253-303.
a (1897) A. C. 22.
3 (1916) 2 A. C. 307.
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tory. In the “ Sugar Case,”  U. S. v. E. C. Knight Co.,* the 
holding was that manufacture was not “ commerce” and a 
narrow construction of the Anti-Trust Act was permissible; 
whereas in U. S. v. Northern Securities Co.,* 5 it was deter
mined that the prohibiting statute should be viewed broadly 
and transportation was within the purview of Congress 
when that Act (the Sherman Law) was enacted.

While these reversals of judicial opinion tend to place 
the courts of England and the United States in line with 
modern thought, from the standpoint of the practicing 
lawyer they are greatly to be deplored. Unless the practi
tioner is endowed with a sense of prophesy, his interim 
advice to clients is thrown into the discard when the court 
itself wheels about and establishes a precedent opposed to 
those which were orthodox up to that time.

In conclusion it may be said that the author contends for 
the Equitable Theory which regards a corporation as a 
group-formed body; and Corporate Personality will be a 
useful source-book for those who wish to delve into the 
why and wherefore of that belief, which under modern 
conditions is a self-convincing proposition both in law and 
in the sphere of practical business.

R i c h a r d  S. H a r v e y .*
Washington, D. C.

A TR EATISE ON EQUITY— by W illiam  F. Walsh. Callaghan & 
Co., Chicago, 1930. Pp. xli, 603.

This work is the latest addition to the National Text Book 
Series and maintains the high standard set by previous 
contributors, such as Mechem, Ballantine, E. M. Morgan, 
Tiffany, C. E. Clark, and Throckmorton, to mention only 
those with whom the reviewer can claim some familiarity. 
It will be an aid to students using any of the standard 
Casebooks on Equity, as well as to attorneys and professors 
in need of a short digest of the most important cases and 
other material dealing with the various phases of the sub
ject. There is a full table of cases, containing references 
to some 2500 decisions, and, what is very important in a

* 156 U. S. 1.
5 193 U. S. 197.
♦Formerly Professor of Law, Georgetown University School of Law; 

author of various books and articles in legal publications.
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work of this kind, a good index. As to the latter, a some
what cursory examination reveals a few annoying errors, 
as where (p. 594) under personal rights, we are directed 
in several instances to pages 373, 374, etc., when the refer
ence should have been to 273, 274, etc.

To turn to more material matters, the text of this treatise 
is divided into four parts, dealing in turn with the History, 
Nature and Characteristics of Equity; Equitable Relief in 
Tort Cases; Equitable Relief in Contract Cases; Equitable 
Relief Against Fraud and Mistake and in Miscellaneous 
Cases. In this last section, under the title, Miscellaneous 
Forms of Equitable Relief, we find a treatment of Bills 
Quia Timet, Bills to Remove Cloud and to Quiet Title, Bills 
of Peace, and Interpleader. The whole section covers only 
thirty pages, and will seem a bit summary, perhaps, to those 
readers who are familiar with Ames’ Cases on Equity Juris
diction, and the editor’s detailed notes. It must be granted, 
however, that the matters in this section are necessarily 
touched on in various other places in Professor Walsh’s 
treatise.

The entire work is clearly and vigorously written. The 
text is not overloaded with qualifications likely to confuse 
the student, such matter being consigned to the notes, 
which are helpful and always to the point. The author has 
wisely included throughout the work such historical ma
terial as is necessary to an understanding of modern doc
trine. If the treatment sometimes accorded an important 
problem is short, it will be remembered that in a work of 
this sort space is limited. Even with this limitation, many 
of the chapters are extraordinarily well done, for example 
those dealing with the important modern questions of Equi
table Protection of Business and Equitable Protection of 
Personal Rights.

W i l l i a m  M . H e p b u r n .*
University of Alabama School of Law.

E D W A R D  COKE, ORACLE OF THE L A W — by Hastings Lyon and 
Herman Block. Houghton-Mifflin Company, New York. Pp. 385.

While the volume is divided into chapters on the Boy, the 
Lawyer, the Judge, the Patriot and the Writer, much more 
is included than the headings suggest. Born in 1552 and

♦Professor of Law at University of Alabama School of Law.
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dying in 1634, Coke rose to his height in the reign of Eliza
beth. This book tells not only of the many interests and 
achievements of the great lawyer, but gives a view of the 
England of his day, the people and customs prevalent and 
the progress made in the formation and ministration of the 
law. His active life, for years tinged with Bacon’s rivalry, 
very early indicated future prominence by his modest brief 
which resulted in the decisions of the case which established 
the famous “Rule in Shelley’s Case” and reached such a 
pinnacle that, just before he died, the King’s Council con
fiscated his papers lest he publish a treatise on the law 
which might be accepted by the people to the danger of the 
King’s prerogative.

A man must follow his natural bent and in spite of dis
tractions of legal practice, politics, the bench and prison, 
Coke remained a student throughout his life and through 
his writings and decisions left an indelible impress on the 
laws of England.

The present volume can be read with profit by all law
yers who may be cheered at the contrast between the life 
of a lawyer in the twentieth century and in the sixteenth 
century. K. F.

ANNUAL DIGEST OF PUBLIC IN TERN ATIO NAL L A W  CASES, 
YEARS 1925 AND 1926— edited by Arnold D. McNair and H. 
Lauterpacht. Longmans, Green & Co.; London, New York and 
Toronto, 1929. Pp. xlvi, 497.

This volume makes its appearance under the aegis of a 
distinguished advisory committee, consisting of Sir Cecil J. 
B. Hurst, Mr. A. Hammarskjold, Sir John Fischer Williams, 
and Mr. W. E. Beckett, but the editors, who are themselves 
not unknown in the field of international law, plead vigor
ously (Preface, pp. xi-xii) that the doctrine of respondeat 
superior has no application to the Advisory Committee, and 
that the book’s faults should rest on themselves alone. The 
volume is issued as a study of the London School of Eco
nomics and Political Science.

The effort which the volume represents is a most laud
able one. It contains 371 digests of decisions of national 
courts (of some 50 states), of the Permanent Court of In
ternational Justice, and of international arbitral tribunals. 
Each digest consists of a summary of the facts underlying 
the decision and a summary of, or extracts from, the de
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cision, special attention being paid to the principles of in
ternational law on which the judgment rests. The indebt
edness of the editors is acknowledged to the Publications of 
the Permanent Court, the American Journal of Interna
tional Law and other international law reviews as the 
source of much of its material. Needless to say, a work of 
this scope and nature must be that of many hands, and it 
appears that twenty-five contributors are responsible for 
the digests of national court decisions, including Dr. W. E. 
Masterson for the United States, and Dr. McNair for Great 
Britain. These contributions appear to have been modified 
by the editors at will (p. x i). Little attempt has been 
made to criticize the judgments or to add references to 
similar decisions or relevant literature: a method which 
may have been necessary in the circumstances but is never
theless regrettable.

What gives this volume peculiar significance in the field 
of international law is the avowed intention of the editors 
with the assistance of their collaborators to apply “the 
same method to decisions given in the years 1919 to 1924 
inclusive and in the years subsequent to those covered by 
this volume” (p. ix ). They add that they “ regard this 
volume as experimental. That something like it is essen
tial we are convinced, but on the questions both of form 
and contents we shall welcome criticism and suggestions 
from any quarter” (p. xii). Such a frank invitation to 
criticism is welcome, for in discussing a book which fills so 
great a need one might otherwise be prone, perhaps, to 
deal too leniently, for fear of discouraging its compilers, 
with imperfections which should be insisted upon in order 
to bring subsequent volumes up to the standard which the 
editors aim at and which by right the book should achieve.

There is a table of cases digested, arranged by interna
tional tribunals and in the case of municipal decisions, by 
countries; this is followed by a table of cases cited, then 
the main body of the text, and finally, an index. The di
gests are arranged under eleven heads, according to sub
ject matter, as follows: International law in general; 
States as international persons; State territory; Jurisdic
tion; State responsibility; The individual in international 
law; Diplomatic and Consular intercourse and privileges; 
Treaties; International organization; Disputes; and War 
and neutrality. Thei'e is nothing very novel, it is true,
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about such a classification in a subject-digest, and it is 
much better in a work of this sort that new-fangled meth
ods of classification, founded on “ functional approach,”  or 
the like, should be eschewed.

That the law of nations is a part of the English common 
law has been frequently asserted, from the time of Lord 
Mansfield,1 and it is perhaps more certainly settled that it 
is part of the municipal law of the United States, as was 
often stated by Chief Justice Marshall and others.2 The 
cases resulting from the municipal enforcement of inter
national law cannot but constitute, therefore, a very sub
stantial portion of the corpus juris gentium, and while the 
authority of such decisions of national courts may as to 
foreign courts be only persuasive, their influence upon 
future decisions, as representing the considered opinion of 
mankind, is beyond calculation. When the gist of such de
cisions, therefore, is abstracted and brought together as in 
the present collection, the probable effect of such a digest 
in crystallizing the rule of international law on a given 
subject must be given serious consideration. This means, 
moreover, that not only the utmost care must be taken in 
analyzing the case and preparing the abstract but that the 
status of the national court should clearly appear so that 
it may be given due weight in evaluating the decision as 
authority. It is somewhat disconcerting, therefore, to find 
in a work of such serious pretension as this such an error 
as occurs on page 118 where the case of U. S. v. Smith is 
cited as decided by the “American Supreme Court for 
China,” while reference to the Table of Cases discloses the 
same case as listed under “ China: Decisions of National 
Courts.” It is admitted that a casuist might support this 
classification on the theory that an extraterritorial court 
sitting in a foreign country and exercising its judicial func
tions by sufferance of that country is in a sense a municipal 
court of that country simply applying foreign law,3 but ft 
is hardly to be supposed that the editors had in mind such 
a finespun theory in making the classification here; while

1 Triquet v. Bath, 3 Burr. 1478 (1764).
2 Rose y . Hlmely, 4 Cr. 241, 277 (1808); The Paquete Habana and The 

Lola, 175 U. S. 677 (1900).
s See, for the application of such a doctrine as to domicile of a for

eigner in an extraterritorial community, Casdagli v. Casdagli, L. R. 
(1919) A. C. 145 (1918).
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the inaccurate designation of the court is especially unfor
tunate in a work of this character. This brings us to a 
consideration of the real problem with which the editors 
are confronted, the necessity of striving for and if possible, 
maintaining, a uniform standard in the preparation of the 
abstracts or digests of cases, notwithstanding the obstacles, 
in many cases, of translation, and of differences in systems 
of jurisprudence. That they have overcome these admir
ably in many instances cannot admit of doubt, but the few 
patent failures are inclined to impart just that unpleasant 
sense of insecurity to the practitioner relying on the work 
which can most seriously impair such a book’s usefulness. 
The corps of contributors to the next volume should be so 
carefully selected that a high and uniform level of accuracy 
in such particulars may be attained.

The book is not least valuable in the extensive number of 
cases included, some 150, resulting from the work of inter
national tribunals. These must, of course, be read care
fully with respect to the convention or international statute 
establishing the tribunal, and if it is a claims settlement, 
with respect to the terms of submission; but even qualified 
by such limitations, such cases constitute a most imposing 
body of persuasive authority. Aside from the Permanent 
Court of International Justice, among the cases included 
are those of the Mixed Arbitral Tribunals established by the 
Peace Treaties after the war with Germany, the British- 
American Claims Tribunal, the American-Mexican and 
American-German Claims Commissions, the Ottoman Debt 
Tribunal, the Upper Silesian Mixed Tribunal and the de
cisions of the Arbitrator in the Tacna-Arica dispute. Oc
casionally before such tribunals differences of opinion have 
arisen which deserve serious consideration and in such 
cases a digest of the decision would not adequately repre
sent the minority view.1 It is not suggested that the editors 
essay the role of Advocatus diaboli throughout the volume: 
this would be asking too much: but an adverse criticism of 
the decision might be given in a footnote with sufficient ful
ness to indicate the basis of dissent. In some instances this 
has been done. The desirability of such a reference be- 4

4 See, for example, Philip C. Jessup, T he  P alm as  I sland A rbitration, 
22 A. J. I. L., 735 (1928), for certain strictures on the Arbitrator’s 
decision in that instance.
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comes obvious when the dissenting or adverse view is set 
out in full in the official report containing the tribunal’s 
opinion and judgment, as was the case in the now cele
brated difference of opinion arising between the American 
Agent and the American Arbitrator (Dean Roscoe Pound) 
in the Cayuga Indians Case adjudicated under the Anglo- 
American arbitration agreement of August 18, 1910.* 6 It 
is believed that such a situation may well justify more than 
a casual reference to the opposing view.6

While it the Olympian province of the reviewer to look 
down upon and point out the shortcomings of the books 
upheld for his view, he should not on that account with
hold praise where praise is due. The editors on the whole 
have accomplished well their painstaking task, which they 
confess “has been longer and at times more tedious than we 
anticipated at the outset” (p. xi) ; and it is to be hoped that 
they will carry on a work so invaluable to the student and 
practitioner of the law of nations and so well begun in this 
volume.

Finally, the book has a significance all its own: it is not 
a compilation of the opinions of publicists; it is a digest of 
decided cases, decided on the principles of international 
law. It is unimportant that the municipal courts of every 
state may not in every instance give the same interpreta
tion to those principles: no more, for that matter, do the 
forty-nine jurisdictions of this Union give the same inter
pretation to the principles of the common law. The impor
tant thing is that municipal courts, as well as interna
tional courts of justice and of arbitration, are here seen 
adjudging cases under a common system of jurisprudence, 
and it may be reasonably expected that national judges will 
more and more in such cases come to consider themselves 
bound by that duty so admirably defined by Lord Stowell: 
“  . . . not to deliver occasional and shifting opinions to 
serve present purposes of particular national interest, but 
to administer with indifference that justice which the law 
of nations holds out, without distinction to independent 
states, some happening to be neutral and some to be bellig-

5 A m e r i c a n  a n d  B r i t i s h  C l a i m s  A r b i t r a t i o n : Report of Fred K. 
Nielsen, Agent for the United States (1926), p. 203.

6 See the remarks of Dr. E. C. Wynne, in discussing this aspect of 
the volume here reviewed, before the American Society of Interna
tional Law, reported in the Proceedings, 1930, pp. 166-167.
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erant. The seat of judicial authority is, indeed, locally 
here, in the belligerant country, according to the known 
law and practice of nations: but the law itself has no 
locality.” 7

Nor need the objection be heeded that international law 
lacks sanctions. “ Another fallacy,” says Sir Frederick Pol
lock, “ rather dear to the minds of a bureaucratic type, is 
that no law can quite be law till it is formulated in official 
terms by a lawgiver: whereas lawyers know that codes are 
successful according as the law is more or less thoroughly 
settled before they are made.” 8 Even the strictest Austin- 
ian, after reviewing this volume, would hesitate to maintain 
that the various courts in such cases were applying mere 
international custom and not positive law.

M a n g u m  W e e k s .*
Washington, D. C.

HOPKINS N E W  F E D E R A L  EQUITY RULES ANNOTATED, Sev- 
©nth Edition— by James Love Hopkins. The W . H. Anderson 
Company, Cincinnati, 1930. Pp. 365.

This last edition of Hopkins New Federal Equity Rules 
Annotated appears in binding and format differing from 
former editions. As the author’s preface states: “ The pres
ent format is adopted with the thought of making the book 
more sightly than in any of its earlier editions.”  It in
cludes new Rule No. 7OV2 promulgated June 2, 1930, effec
tive October 1, 1930, and annotations in connection there
with showing the occasion of the Rule, requiring the trial 
court to “ find the facts specially and state separately its 
conclusions of law thereon,” etc.

The book is of particular value to the profession in the 
District of Columbia— more so than elsewhere, because (as 
pointed out in my comments on the Sixth edition in 17 
G e o r g e t o w n  L a w  J o u r n a l  371, quoted hereinafter) these 
Federal Rules are in force in this jurisdiction, and espe
cially because here we do not have, as in the States, two 
equity tribunals of first instance (the local State court and

7 The Maria, 1 C. Rob. 340, at 350 (1799).
»46 L a w  Quarterly R e v i e w  46 (1930).
♦Formerly Assistant Solicitor, U. S. Department of State; now At

torney, U. S. Board of Tax Appeals.
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the Federal District Court) with variant rules of practice 
in equity, but we have only the one Equity Court, being at 
the same time our local Court and yet a Federal Court.

In regard to this Seventh edition I repeat what was said 
of the Sixth Edition, v iz:

“Any edition of Hopkins New Federal Equity Rules Annotated 
is meritorious, especially at time of its publication because of ite 
more recent annotations. And so, this Sixth (now Seventh) edi
tion containing annotations of later federal decisions construing, 
interpreting and enforcing the New Federal Equity Rules is, to 
the extent of such later cases, an improvement over the former 
editions— which is strong praise, as the worth of the previous 
editions is recognized universally. For the federal practitioner 
‘Hopkins” is not only “a friend in need’’ but also should be hie 
constant equity court-room companion. This holds true for the 
profession in the courts of the District of Columbia, where the 
rules of practice of the equity trial court are based on, and in 
many instances follow verbatim, the language of the New Federal 
Equity Rules. The Supreme Court of the District of Columbia, 
although a federal court,1 has the authority (specifically bestowed) 
to promulgate its own rules of pleading, practice and procedure, 
but Congress in granting that authority placed upon it the limita
tion that such rules must not be “ inconsistent with the rules in 
equity heretofore or hereafter adopted by the Supreme Court of 
the United States.” 2 The Court of Appeals of the District of 
Columbia has held in several instances that the local courts are 
bound by the New Federal Equity Rules.2 Hence, as stated supra,

1 D. C. Code of Law, §61, as amended by 32 Stat . 522 (1902); “The 
said court . . . shall be deemed a court of the United States.”

Magruder v. Belt, 7 App. D. C. 303 (1895) holding that the Supreme 
Court of the District of Columbia is one of the courts mentioned in 
the words “any court of the United States” of §954 R. S. U. S.

United States ex. rel. Hine v. Morse, 218 U. S. 493 (1910): “The 
supreme court of the District . . . possesses all of the powers which by 
statute are conferred upon the circuit and district courts of the United 
States.”

2 D. C. Code of Law, §65 as amended by 41 S ta t . 555 (1920): The 
said Court “may establish written rules regulating pleading, practice 
and procedure. . . . And provided further that said Court . . . shall 
not have power to make or establish rules . . . which are inconsistent 
with the rules in equity heretofore or hereafter adopted by the Supreme 
Court of the United States.”

2 Shaw v. Lane, 47 App. D. C. 170 (1917): “This is a rule (New Fed. 
Eq. Rule No. 74) applicable generally to the Federal courts of the 
country, specially authorized by act of Congress, and is binding upon 
the courts of the District of Columbia.”

In Bradley v. Davidson, 47 App. D. C. 266 (1918) the court in speak
ing of the New Federal Equity Rules, said that they “of course are 
controlling in this jurisdiction.”

In Harrison v. Wash. Loan & Tr. Co., 49 App. D. C. 17 (1919), the 
court evidently took it as matter of course that the new Federal
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“Hopkins” is as valuable help to the bar of the District of Colum
bia as to the bars of the various federal District courts and Cir
cuit Courts of Appeals.

“Newness also adds value to this * * * edition, in that it con
tains the Revised Rules of the Supreme Court which were effective 
July 1, 1928 (and now Rule 701^, effective October 1, 1930).

“As in the former editions, a very handy feature of the book 
is the reproduction of the prior federal equity rules and the con
necting text of the annotator explaining the changes wrought by 
the New Rules. Of course, the most valuable— the distinguishing 
attribute— is that the New Rules are annotated, the citations being 
brought down to November, 1928 (and now to October 1, 1930).”

A r t h u r  A .  A l e x a n d e r .*  

Georgetown University School of Law.

Equity Rules applied to the District of Columbia courts, as the case 
was decided specifically on Federal Equity Rule 29, without any men
tion or reference whatsoever to the District of Columbia Equity Rule 
32, which was similar but somewhat different.

♦Professor of Law, Georgetown University School of Law; Faculty 
Adviser of G e o r g e t o w n  L a w  J o u r n a l .



BOOKS RECEIVED 409

BOOKS RECEIVED
Berle, Jr., Adolph A.— Cases and Materials in the Law of 

Corporation Finance. West Publishing Company, St. 
Paul, 1930. Pp. 911.

Eldean, Fred A.— How To Find the Law, a Legal Refer
ence Handbook. West Publishing Company, St. Paul, 
1931. Pp. 782.

Fairman, Charles— Martial Rule. Callaghan & Company, 
Chicago, 1930.

Kates, Philip— Oil Production under State Control as It 
Affects Interstate Commerce and Is Affected by the Four
teenth Amendment. Tulsa, 1930.

Moore, John Bassett— International Adjudications (Mod
ern Series), Volumes I and II, Pp. 513, 503. Oxford 
University Press, New York, 1929. Pp. 513, 503.

National Probation Association, The— 1930 Year Book. 
New York, 1931. Pp. 357.

Osborn, Albert S.— Added Citations in Second Printing of 
“Questioned Documents,” 2d edition. New York, 1930.

Reppy, Alison— Cases on the Law of Succession. Calla
ghan & Company, Chicago, 1930. Pp. 1118. (Reviewed 
in this issue.)

Swisher, Carl Brent— Stephen J. Field, Craftsman of the 
Law. The Brookings Institution, Washington, 1930. 
Pp. 473.

Vance, William Reynolds— Cases on the Law of Insurance, 
2d edition. West Publishing Company, St. Paul, 1931. 
Pp. 1020.

Watkins, Edgar, assisted by J. Hayden Alldredge— Ship
pers and Carriers, 4th edition. The Harrison Company, 
Atlanta, 1930. Pp. 1258.

White, William Wallace, Wallace White and Byfleet Ravens- 
croft— Trade Marks Throughout the World. Trade Ac
tivities, Inc., New York, 1930. Pp. 1006.

T. J. F.




