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THE DARTMOUTH COLLEGE CASE

0  controversy in our judicial annals except that involv
ing the freedom of Dred Scott, is as well known as 

that of Trustees of Dartmouth College v. Woodward, com
monly styled, The Dartmouth College Case. While it has 
been spared the popular obloquy visited upon the Dred 
Scott decision, and has even been lauded in highest terms 
by one of the greatest of English writers on jurisprudence,1 
the Dartmouth College case has not been without its 
vigorous assailants, and as a result has been more or less 
under a cloud. A leading legal periodical once applied to it 
the epithet, “ Monumental Sham” 1 2 and a Justice of the 
Supreme Court of Iowa has recorded his conviction that it 
has been responsible for “ more wrongs and outrages upon 
the people * * * than any other single instrumentality.” 3 

In 1877, John M. Shirley of St. Louis, a former resident 
of New Hampshire, having been, at one time, the reporter 
of its highest Court, published his work entitled, The Dart
mouth College Causes and the Supreme Court of the United 
States.4 Of it Senator Beveridge in his memorable Life of 
John Marshall, after noting that there “ has been woven, 
from the materials of eager imaginations, a net work of

1 Sir Henry Maine in P o pu lar  G o vern m en t  characterizes the Dart
mouth College case as “the bulwark of American individualism against 
Democratic impatience and Socialistic fantasy.”

2 28 American Law Review 440 (1894). For other criticisms of the 
Dartmouth decision see James A. Garfield’s address “The future of the 
Republic” ; Chief Justice Doe of New Hampshire in 6 Harvard Law 
Review, at pages 161 and 213; and also Articles or editorial comments 
in 20 Albany Law Journal 504; 8 American Law Review 189; 30 Ameri
can Law Review 20; 40 American Law Review 175.

3 Dissenting opinion of Justice C. C. Cole in Dubuque vs. Illinois 
Central Railway Company, 39 Iowa 56, 96 (1874).

1 Another and more elaborate edition was published in 1879.
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suspicion involving the integrity of the Supreme Court in 
the Dartmouth decision,” remarks:

"This is principally the work of John M. Shirley in his book, 
Dartmouth College Causes, and the Supreme Court of the United 
States. The volume is crammed with the results of extensive re
search, strange conglomeration of facts, suppositions, inferences, 
and insinuations, so inextricably mingled that it is with the ut
most difficulty that the painstaking student can find his way.’’5

Senator Beveridge, indeed, has rendered a distinct service 
to the profession and to the country by pointing out, in his 
Life of John Marshall, on how slight a foundation rests the 
fairly general belief that the Supreme Court’s decision in 
the Dartmouth Case was largely shaped by political preju
dice and was finally obtained by shrewd and rather unscru
pulous political manipulation. The chief blame for this view, 
however, is attributable not so much to Shirley, as Bever
idge asserts, or to the opponents and critics of the decision, 
as to the over-zealous admirers and biographers of Webster, 
Henry Cabot Lodge included. For some inexplicable reason 
they have labored under the delusion that Webster would 
derive more credit from having won, in the Dartmouth 
case, a victory in the Supreme Court by questionable politi
cal methods than if he had achieved it by the force and 
persuasiveness of his legal argument. Hence they picture 
him, and those in community of interest with him, as pull
ing every string of politics and of prejudice to gain a favor
able decision.6 There is no evidence, showing that Kent, 
whose offhand opinion was against the College, was 
brought, through the employment of improper means, to 
change that opinion, and certainly if, as seems probable, he 
influenced Justices Johnson and Livingston he had to do so, 
not by political arguments, but on the basis of reason alone, 
since they were both appointees of Jefferson and politically 
opposed to Kent. Lodge’s celebrated description of Web
ster’s appeal to Marshall’s Federalist and Anti-Jeffersonian 
prejudices, an appeal, which he intimates was the decisive 
factor in the cause and which he identifies as the portion of

5 Beveridge’s L ife  of J o h n  M a r s h a l l , Vol. 4, page 258n.
6 As an example of the historical school to which reference is made, 

see A. L. B e n so n ’ s D a n ie l  W ebster (1929), page 87, et seq. F u e ss ' re
cent and admirable D a n ie l  W ebster is free from this criticism.
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Webster’s argument referred to by him as having been 
“ left out” in Farrar’s report of his argument, is shown by 
Beveridge to be wholly imaginary.7 Such an harangue, 
Beveridge justly observes, would have defeated itself by 
arousing the resentment of the Republican majority on the 
Court. Webster’s famous peroration does not appear in 
Farrar’s report,8 and there is no resisting Beveridge’s con
clusion that this emotional and moving passage is the 
“ something” that Webster referred to as being “ left out” 
of his argument as it appears in that volume. Senator 
Beveridge has also shown the probable erroneousness of 
the view that Story’s original opinion was against the Col
lege.9 10 Indeed, as he remarks, it is difficult to see how the 
position of Story could ever have been regarded as even 
doubtful in view of his sweeping opinion in the prior case 
of Terrett v. Taylor.19

That case, it would seem, has just ground for complaint 
against the Dartmouth cause, for, contrary to an almost 
universal belief, Terrett v. Taylor had, prior to the Dart
mouth decision, established the doctrine that the attempted 
alteration by the state legislative power of the charter of a 
private corporation was void because violative of the Con
stitution of the United States. Prior to the Revolution, the 
Episcopal church was the state church of Virginia and had 
received large grants of land from the Colony and from 
individuals. These grants were confirmed by the Legisla
ture of Virginia subsequent to the Declaration of Independ
ence. In 1784, the Legislature of Virginia passed an Act, 
incorporating the Protestant Episcopal Church of Virginia. 
The succeeding Legislature, however, repealed this incorpo
ration but did so with a proviso vesting the property rights 
of the corporation in Trustees selected by the various 
parishes. In 1801, however, the Legislature passed still 
another Act, relating to the same subject, and by its pro
visions asserted title in the State of Virginia to all such

7 Beveridge, Volume 4, p. 259n. See also Fuess, Vol. I, p. 233.
s Report of the Case of The Trustees of Dartmouth College against 

W. H. Woodward. By Timothy Farrar (1819).

9 Beveridge, Volume 4, p. 275. For the grounds on which rests the 
view the story was originally adverse to the College, see Shirley (First 
Edition) pp. 27 and 28.

10 9 Cranch 43. Beveridge Volume 4, pp. 243 and 244n.
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property rights and attempted to confer upon the Overseers 
of the Poor in several parishes of the state the power, under 
certain circumstances, of selling the lands belonging to such 
Church, and appropriating the proceeds to the use of the 
poor of the parish.

Part of the lands, thus attempted to be appropriated, 
were in Alexandria County, which had become part of the 
District of Columbia.11 Nevertheless, the Overseers of the 
Poor for Fairfax parish, of which Alexandria had been a 
part, claimed title to such lands under the authority of the 
Act of 1801; and to dispose of this claim, Taylor and others, 
being the members of the vestry of the Episcopal Church of 
Alexandria, brought an action to quiet title against them in 
the Alexandria division of the Circuit Court for the Dis
trict of Columbia.

The allegations of the bill having been confessed, judg
ment was rendered for the complainants and thereupon the 
defendants brought the suit to the Supreme Court of the 
United States by writ of error. The judgment of that 
tribunal, affirming, with a slight modification, the decree 
of the lower court, was rendered on February 17th, 1815, 
Justices Johnson and Todd being absent. The opinion of 
the Court was given by Story. He denied that either the 
confirmatory Act of 1776 or the Act of 1784, incorporating 
the Protestant Episcopal Church, was contrary to the Con
stitution of Virginia as asserted by the legislature in its 
enactment of 1801. Having sustained these Acts, he ob
served :

“A private corporation created by the legislature may lose its 
franchises by a misuser or a non user of them; and they may be 
resumed by the Government under a judicial judgment upon a 
quo warranto to ascertain and enforce the forfeiture. This is the 
common law of the land, and is a tacit condition annexed to every 
such corporation. * * * In respect, also, to public corporations 
which exist only for public purposes, such as counties, towns, 
cities, etc., the legislature may, under proper limitations, have a 
right to change, modify, enlarge or restrain them * * * . But that 
the legislature can repeal statutes creating private corporations, 
or confirming to them property already acquired under the faith 
of previous laws, and by such repeal can vest the property of such 
corporations exclusively in the State, or dispose of the same to 
such purposes as they may please, without the consent or default *

u It was later ceded back to Virginia.
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of the corporators, we are not prepared to admit; and we think 
ourselves standing upon the principles of natural justice, upon 
the fundamental laws of every free government, upon the spirit 
and the letter of the Constitution of the United States, and upon 
the decisions of most respectable judicial tribunals, in resisting 
such a doctrine.”

The turning point of the Dartmouth College Case was 
not, as is commonly supposed, the question as to whether or 
not the grant, by a State, of a corporate charter creates a 
contract protected against impairment by the Constitution 
of the United States, but was whether or not Dartmouth 
College was a private or public corporation. It is surpris
ing that any other view could have become prevalent since 
it was not only submitted by Webster himself that this was 
the decisive point but it was also admitted by the Superior 
Court of New Hampshire that, if  the College was a private 
corporation, its charter was not subject to repeal or ma
terial alteration. Chief Justice Richardson, in his able and 
dispassionate opinion, held at the outset that the College 
was a public corporation and then remarked: “ It becomes 
then, unnecessary to decide in this case, how far the legisla
ture possesses a constitutional right to interfere in the con
cerns of private corporations. It may not, however, be 
improper to remark, that it would be difficult to find a sat
isfactory reason why the property and immunities of such 
corporations should not stand, in this respect, on the same 
ground with the property and immunities of individuals.” 11 
It was, undoubtedly, with this concession in mind that 
Webster, in his argument before the Supreme Court, re
marked of Richardson’s opinion: “ It is admitted in that 
opinion that if it (Dartmouth College) be a private corpora
tion, its rights stand on the same ground as those of an 
individual.” He then observed: “ The great question, there
fore, to be decided is to which class of corporations do col
leges thus founded belong? And the plaintiffs have en
deavored to satisfy the court, that according to the well 
settled principles, and uniform decisions of law, they are 
private eleemosynary corporations.”

It should be noted, however, that some of “ the well settled 
principles” upon which Webster relied to show that the Col
lege was a private eleemosynary corporation rested upon

1* 1 N. H. 111. Farrar, pp. 215-216.
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incorrect statements of fact and it is to be regretted that 
these incorrect statements are reflected in Marshall’s 
famous opinion. Shirley may have failed to prove that the 
decision of the Supreme Court was obtained by improper 
influence but he abundantly demonstrated that important 
facts relative to the foundation of Dartmouth College were 
misstated both in Webster’s argument and in Marshall’s 
opinion.

To understand the full purport of this statement, it is 
necessary to review somewhat the circumstances under 
which Dartmouth College was founded. In 1754, Dr. 
Eleazer Wheelock, an eminent and zealous divine revived, 
on his own estate, at Lebanon, Connecticut, an Indian Char
ity School, commonly called because of Joshua Moor, its first 
substantial benefactor, Moor’s Indian Charity School. 
Formerly, this school had been established at Stockbridge 
but it had fallen into a state of desuetude. The object of 
both the old and the new school was the education and 
Christianization of Indian youths. Samson Occom, a 
Mohegan Indian, was a protege of Wheelock and after be
ing educated by him had become a minister. According to 
Shirley: “ Occom proved to be an ‘excellent scholar,’ of rare 
ability, and soon became a ‘preacher of distinction’.” In 
1762, Wheelock sent Occom and the Reverend Nathaniel 
Whitaker to England and Scotland for the purpose of so
liciting contributions for the support of his Indian Charity 
school. Due largely to the interest aroused by Occom, their 
mission was astonishingly successful. More than ten thou
sand pounds was raised in England and Scotland for the 
School, the King himself giving two hundred pounds. The 
monies collected in England, being about seven thousand 
pounds, were turned over to a board of trustees of whom 
the Earl of Dartmouth was the head. Stimulated by these 
successes abroad, Wheelock also obtained aid for his school 
from Connecticut, Massachusetts and New Hampshire.

A more ambitious educational program now commenced 
to take shape in Dr. Wheelock’s mind. He began to plan to 
remove his school to a different location and to refound it 
as a college for the education of both English and Indian 
youths. He visualized an educational colony, springing up 
around the broad acres, which he was determined to secure 
as a grant in return for the new location of the school. A 
number of projects and proposals were considered by Dr.
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Wheelock, among them being the idea of removing the 
School to Western New Hampshire. In 1768, Dr. Whee
lock sent one Ebenezer Cleveland to New Hampshire to con
fer with Governor Wentworth and to secure from him the 
promise of a land grant and a charter of incorporation.13 
Cleveland conferred with Wentworth, who promised the 
charter and Landaff township, comprising twenty-four 
thousand acres.14 His proposal was accepted by Dr. Whee
lock and it was agreed that the School should be located at 
Hanover, New Hampshire. In December, 1769, Governor 
Wentworth, in the name of the King, issued to Dr. Whee
lock the charter, creating Dartmouth College.15 * At the 
same time, or soon thereafter, Landaff township was 
granted to the new institution.15 When, due to the invalidity 
of a prior judgment of forfeiture, the title to this land 
grant failed in 1787, the Legislature of New Hampshire re
placed it, in 1789, by the grant of forty-two thousand acres 
of land in Northern New Hampshire.17

The charter of Dartmouth College purported to be the 
grant of the King but was, in fact, issued by the Governor. 
The charter was drawn by Wheelock himself and was issued 
as drawn, except that the Governor made some changes in 
the trustees named by Wheelock in the instrument.18

It is evident from the recitals of the charter that Whee
lock expected Dartmouth College to be the successor of his 
Indian Charity School and assumed that there would be 
turned over to it all the property of that institution, includ
ing the monies raised in England and Scotland by Whitaker 
and Occom and held in trust there. These recitals later led 
Marshall to assume, in his opinion, that this had actually 
occurred. But the trustees in England, as soon as they as
certained that the college was not restricted to the educa
tion of Indian youths, vigorously condemned the action of 
Dr. Wheelock, in obtaining the charter,19 and as a result the

is Shirley (First Edition), pp. 138-139.
14 Id.
is Id.
i« Id.
ii Id. Webster’s father was chairman of the legislative committee 

which recommended this grant. F u e s s , D a n ie l  W ebstek , Vol. I, p. 42.
is Id. The charter is set out in Farrar’s Report, beginning at page 2 

and being part of the special verdict,
is Shirley quotes the Earl of Dartmouth as writing to Dr. Wheelock
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Indian Charity School was not merged into the College and 
its funds and property were kept entirely separate from 
those of the latter institution.20 In 1807, the Indian Charity 
School was incorporated by an Act of the New Hampshire 
legislature and the trustees of the College were made trus
tees of the school but with a proviso that the funds of the 
School were to be kept separate from those of the College 
and were to be applied exclusively to the purposes for which 
they were donated.21 Not until 1846 did the School cease 
to exist as a separate institution.22

Shirley states that the only donations made by Wheelock 
were to the school and further declares that he gave no 
money or property whatever to the College.23 He also says 
that “ there is not a particle of evidence as to who the first 
donor was.” Substantial individual donations of land were, 
however, received from the Wentworths in addition to the 
grant of Landaff township from the Province of New 
Hampshire. Mr. Bartlett, in his argument before the Su
perior Court of New Hampshire, on behalf of Woodward, 
clearly distinguished between the Indian Charity School 
and Dartmouth College.24 Speaking of the College, he ob

on April 25, 1771: “We cannot look upon the charter you have obtained 
and your intention of building a college for English youth hut as going 
beyond the line by which both you and we are circumscribed.” He 
also quoted from a prior letter of another of the trustees to Wheelock, 
criticising the charter and stating: “ It was certainly a very wrong 
step for you to take without consulting us.”

20 Shirley (First Edition), p. 11. Also pp. 141-143, where quotations 
are made from Dr. Wheelock’s narrative. At the first meeting of the 
trustees of Dartmouth College held in October, 1770, Dr. Wheelock pro
posed to them “whether something could not be done by them to per
petuate the name and deed of Mr. Joshua Moor, late of Mansfield in 
Connecticut, deceased; who was the first considerable benefactor to 
the school (i. e. the Indian Charity School) when it was obscure, * * * 
and after taking the matter into consideration, it was resolved that 
they had no right by the charter to do anything in that matter and 
that the charter gives the trustees no right of jurisdiction hut over 
the college; and that the school remains still under the same patron
age, authority, and jurisdiction, as it was before the charter was 
given.” Quoted by Shirley, First Edition, pp. 140-141, from Dr. Whee
lock’s narrative.

21 Id. p. 10.
22 id. p. 11.
23 Id.
24 Farrar’s Report, pp. 180-181.
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served: “ The source whence this institution has derived its 
support is of a nature so publick that no difficulty occurs in 
pointing to it. Among the publick grants for its establish
ment and support, was that of the township of Landaff, con
taining twenty-four thousand acres of land, January 19, 
1770, long before the board was organized under the char
ter; also a tract of three hundred acres in Hanover, the 
same upon which the buildings are located. * * * The 
legislature in 1773, made a donation of 2,000 dollars; * * * 
in 1789, a tract of 42,000 acres of land, in 1805, 900 dollars 
—and in 1807, a tract of 23,000 acres of land; and from 
the State of Vermont in 1785, was received a grant o f land 
containing 11,500 acres.” The Attorney General, Mr. Sul
livan, in his argument before the same tribunal, said of the 
College: “ Many individuals made donations, but who made 
the first? It does not appear. I am instructed to say, that 
Dr. Wheelock made very liberal donations to Moor’s Charity 
School, an institution in the neighborhood of the college, 
though entirely distinct from it, but that he made none to 
the College itself.” 25

None of these assertions of Sullivan and Bartlett were 
denied in the argument before the Superior Court of New 
Hampshire. In his argument, however, before the Supreme 
Court of the United States, Webster stated that by the legis
lation of 1816, under attack, “the funds contributed” to the 
College “ by the founder,” Dr. Wheelock, and by the original 
donor, the Earl of Dartmouth, are to be applied “ to the 
new institution” created by said legislation “ in plain and 
manifest disregard of the uses to which they were given.”  26 
When he made this declaration, Webster undoubtedly knew 
that neither of his opposing counsel, Holmes and Wirt, was 
familiar with the history of the foundation of the College 
and he must also have known that his statements misrep
resented the facts. Marshall, in his opinion, speaks o f “ the 
probability”  that “ the Earl of Dartmouth and the other 
trustees in England were, in fact, the largest contributors” 
to the College, being, apparently, unaware of the fact, at 
the time he wrote his opinion, that they contributed noth
ing to it and were, in fact, antagonistic to it. Webster’s 
anxiety, after the argument in the Supreme Court, lest

25 Id. pages 93-94.
26 Id. p. 243.
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“ new facts” be brought before the Court by a reargument 
is easily understandable in view of his daring imposition on 
Wirt and Holmes and on the Court. There are expressions 
in Marshall’s opinion that indicate that no change therein 
would have been wrought had the real circumstances rela
tive to the foundation of the College been before him; but 
it must always be a matter of regret that a cause of such 
magnitude and of such far reaching importance should be 
tarnished by incorrect assumptions of fact.

Of the many criticisms of the decision in the Dartmouth 
case, one, at least, rests upon a very solid foundation. 
There would seem to be little doubt but that the power of 
the legislature to alter the charter of the College would not 
today be denied, even granting that ordinarily a corporate 
charter is within the protection of the contract clause of the 
Federal Constitution. The charter granted the College was 
derived from the Crown and was subject to alteration by 
Parliament. When the trustees named in the Charter ac
cepted it, they did so knowing that Parliament had the right 
to repeal or alter it and, if it were a contract, this rule of 
law, under elementary principles, became a part thereof. 
The situation was in no respect different, from a legal 
standpoint, than if the legislature of New Hampshire had 
granted the charter subsequent to the adoption of the Con
stitution and had expressly reserved the right to alter or 
amend it. In such case, the legislation of 1816, increasing 
the number of trustees and creating a board of overseers 
but not attempting to deprive the College of any of its prop
erty, would undoubtedly not have been obnoxious to the 
Federal Constitution. But those who criticise the decision 
of the Supreme Court on this ground have overlooked the 
fact that the problem was then not as simple as now. We, 
at the present time, have no hesitancy in resting the re
sistance of our forefathers to the British Parliament on 
revolutionary grounds and in admitting that except for 
such grounds the British Parliament had plenary legislative 
authority over the Colonies. But our Revolutionary fore
fathers were not so liberal in their concessions. They were 
reluctant to admit that the only basis for their action was 
that of revolution. They preferred to adopt Dickinson’s 
contention that Parliament’s authority did not extend to the 
Colonies and that the King was the only bond of Union be
tween them and the mother country. In 1817 and 1819,
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men were still living in the shadow of such arguments, and 
Webster’s insistence that New Hampshire had succeeded 
only to the royal jurisdiction over the College charter struck 
a responsive chord. In fact, Story, in Terrett v. Taylor, 
had already held, absurd as it now seems, that Virginia suc
ceeded not to the rights of Parliament but only to the rights 
of the Crown and that, too, he remarked “ with many a 
flower of prerogative struck from its hands.” Mason, in 
his argument before the Superior Court of New Hamp
shire, had, in effect, defied his opponents to argue that 
Parliament could have altered the College charter by point
ing out that if this were true it could also have repealed 
the sacred Colonial charters,28 an admission easy for us to 
make at the present time but one abhorrent to the patriotic 
American of 1818. All in all, this important point, so 
simple to us today, was anything but simple at the time the 
College cause was presented to the Supreme Court and had 
it been vigorously pressed upon that tribunal for its consid
eration it is most doubtful, if it would have been sustained.

Webster’s noted peroration, carried for many years in 
the current school books of the country, has created a gen
eral impression that the decision in the College case was a 
victory for the forces of light and liberality and defeated 
an oppressive attempt to undermine scholastic freedom. 
The contrary, however, was the case. It was a victory for 
the forces of political and religious bigotry and intolerance. 
When Dr. Eleazar Wheelock died in 1779, his successor, 
under his father’s will, was his young son, John Wheelock, 
who was then a lieutenant colonel in the Revolutionary 
Army. But the control of the College was in the Board of 
twelve trustees created by its charter. Vacancies in its 
membership were filled by the Board itself and gradually 
its complexion became hostile to the new President. The 
chief reason for this was the fact that John Wheelock was 
a Presbyterian while most of the trustees were Congrega- 
tionalists. Prior to the Constitution of 1783, the Congre
gational Church had been the established religion of New 
Hampshire and its ministers received public support 
through tithes levied on all the citizens of the Province and 
State. Even after the Constitutions of 1783 and 1792, that 
Church, while no longer the state religion, enjoyed sub

28 Farrar, p. 49.
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stantial privileges denied to other sects, such as the exemp
tion of its ministers from taxation.29 The members of 
Congregational Church were the backbone of the Federal
ist party in New Hampshire.30 It was distasteful to them 
that a Presbyterian should be the head of Dartmouth Col
lege, the State’s only institution of higher learning.

The leader of the opposition to John Wheelock was Judge 
Nathaniel Niles, who was elected to the Board of Trustees 
in 1793. Niles was a man of great gifts and strong char
acter and, while a lawyer, had a taste for theology. Bever
idge states that he was a pupil of Dr. Joseph Bellamy, a 
noted New England theologian, who had indulged in some 
acrimonious religious controversies with Dr. Eleazer 
Wheelock, and indicates that the feud between Judge Niles 
and John Wheelock was, in reality, a continuation of those 
religious quarrels. The grave point at issue, according to 
Shirley, was whether church government should be carried 
on through elders, as claimed by Wheelock, or by the entire 
membership of the body itself, as claimed by his opponents.31

John Wheelock, notwithstanding these theological dif
ferences, was sustained by a majority of the Board until 
1809. In that year, its control shifted to his opponents and 
thereafter no friend of his was elected to the Board.32 In 
1815, the smouldering fires burst into flames and a war of 
pamphlets between President Wheelock and his opponents 
was commenced. Fearing that legal proceedings might 
ensue, President Wheelock determined to obtain legal as
sistance and in June, 1815, Wheelock “personally consulted 
Webster with reference to his troubles with the trustees, 
retained him, and paid him, therefor.” 33 He also obtained 
from him a promise of future assistance.34 This promise 
he was soon prevailed on to break by his close political 
associates, all of whom were hostile to Wheelock.35 When 
Wheelock requested him to represent him before the legis
lative committee, investigating the Dartmouth College 
situation, Webster failed to appear; and soon thereafter

ss Beveridge, p. 227.
30 id.
si Shirley (1st Edition), p. 13.
s i l d .
33 Shirley, p. 13.

Id. Also Lodge’ s D a n ie l  W ebster , p. 76.
35 Shirley, p. 17. B e n so n ’ s D a n ie l  W ebster , p. 84. Lodge, p. 77.
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he abandoned Wheelock and went over to his opponents. 
In so doing, he made what Lodge rightly characterizes as 
a “ very unsatisfactory explanation of his conduct.” 36 In 
fact, the Dartmouth College case, while Webster’s outstand
ing professional achievement, is also a blemish on his pro
fessional integrity.

In August, 1815, the trustees took the step, which they 
had long meditated, and removed Wheelock from the Presi
dency. In the state political campaign, however, waged 
the following year, Wheelock and his followers deserted 
the Federalist party and as a result the opponents of that 
party won the Governorship and both houses of the legis
lature. Under suggestion from Governor Plumer, the legis
lature passed the legislation of 1816, changing the name 
of the College to Dartmouth University and the number of 
its trustees to twenty-one, and creating a board of over
seers and conferring on the Governor the power to fill the 
vacancies in the Board of Trustees, occurring by reason of 
the increase. To remove sectarianism from the College, 
this legislation also provided: “ That perfect freedom of 
religious opinion shall be enjoyed by all officers and stu
dents of the university; and no officer or student shall be 
deprived of any honours, privileges or benefits * * * on 
account of his religious belief or creed.” Through the me
dium of this legislation and because of the fact that two 
of the old trustees cooperated with the new appointees, 
John Wheelock was restored to the Presidency of Dart
mouth and upon his death in April, 1817, his son-in-law, 
William Allen, was elected to succeed him. Nine of the 
old trustees, however, refused to recognize the validity of 
the legislation of 1816 and at a meeting held by them on 
August 28th of that year they formally recorded their 
refusal to accept the alterations made by those enactments 
in the charter of the college.37 On February 8th, 1817, 
they instituted in the Court of Common Pleas of Grafton

Lodge, p. 78. Mr. Fuess says: “As to how far Webster was ethically 
bound, there may be some question * * *. Practically, however, it 
would have been both injudicious and inconsistent for him to let him
self be the tool of the Wheelock faction, which was drawing its support 
from the Republicans, his political foes.” Certainly, this is not a con
vincing explanation!

37 The minutes of this meeting are printed in the Appendix of Far
rar’s Report.
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County, the action of Trustees of Dartmouth College versus 
Woodward. Woodward had been elected Secretary and 
Treasurer of Dartmouth University by the new Board and 
the action was one of trover for possession of the records, 
the seal and the charter of the College which were in his 
possession. By consent, the cause was immediately trans
ferred to the highest state court, the Superior Court, and 
there the facts in the case were agreed upon and entered as 
a special verdict. Under the special verdict the point of law 
to be determined was the validity of the legislative enact
ments of 1816, it being conceded that Woodward’s posses
sion of the articles in controversy was rightful, if that 
legislation were valid. After an elaborate argument, the 
Superior Court unanimously sustained the validity of the 
legislation in an opinion by Chief Justice Richardson, which 
Beveridge correctly styles, “ able and persuasive” and which 
Webster characterized as “ able, ingenious and plausible.” 
Mason, Smith and Webster appeared for the plaintiffs and 
Sullivan and Bartlett for the defendants. The cause was 
then taken to the Supreme Court of the United States 
where, in March, 1818, Webster and Hopkinson argued it 
splendidly for the plaintiffs in error and Holmes and Wirt 
very imperfectly for the defendants in error. Some of the 
members of the court being divided in opinion, and some 
being undecided, the court did not dispose of the case be
fore its adjournment. During that adjournment Marshall 
wrote his opinion and Justices Story and Washington also 
prepared theirs. In the meantime, Wheelock’s supporters 
had learned of the inadequate manner in which their side 
of the dispute had been presented to the Supreme Court. 
They thereupon employed, as additional counsel, the fore
most legal luminary of the country, William Pinkney, whose 
claim to the distinction of being our greatest lawyer cannot 
justly be disputed. It was Pinkney’s intention to ask for 
a reargument and this intention was conveyed by him to 
Hopkinson, and by Hopkinson to Webster. Such news 
created consternation among the adherents of the old 
trustees; and they resolved to oppose any attempt to secure 
a reargument. Nevertheless, Story, at least, expected a 
reargument since in December, 1818, he wrote to Wheaton: 
“ The next term of the Supreme Court will probably be the 
most interesting ever known. Several great constitutional 
questions, the constitutionality of the insolvent laws, of
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taxing the Bank of the United States, and of the Dartmouth 
College new charter, will probably be splendidly argued. 
Mr. Pinkney is engaged in these and in several other very 
important questions sent from my circuit.”

Pinkney’s plans, however, were upset by the Chief Jus
tice. On the first day of the new term, Pinkney was on 
hand to ask for a reargument in the College cause but dur
ing the adjournment, Marshall had secured the concurrence 
of a majority of the Court in his views and as soon as the 
court opened he turned what has been called his “blind ear” 
to Pinkney and commenced reading his celebrated opinion. 
In sweeping and decisive sentences, he held the College to 
be a private corporation and its charter to be a contract 
protected by the Constitution of the United States against 
material alteration. Thereafter a few half-hearted at
tempts were made in one of the other cases that Webster 
had instituted to get “ new facts” before the Court but they 
were soon abandoned and the old Board of Trustees, and its 
appointees regained and held full control of the College.

In New Hampshire, at least, the decision of the Supreme 
Court was highly unpopular. Sanborn, in his History of 
Hew Hampshire, after stating that Governor Plumer had 
tried to change “a narrow sectarian seminary into a broad 
university,” says of the decision of the Supreme Court, 
striking down Plumer’s legislation: “ But whether good or 
bad policy for the country at large, it seems to have de
layed for half a century that cordial interest of the State 
in the affairs of its sole college, which it was the intention 
of Plumer and his friends to promote.” 38 He also observes 
that it ruined the Federalist party in New Hampshire and 
made that state, alone of the New England Commonwealths, 
a stronghold of the Democratic party.39 It was one of the 
seven states that, in 1840, cast its electoral votes for Van 
Buren. Because of the Dartmouth decision, the name of 
Webster was, for many years, “ odious” in his native state. 
Viewed, however, from the calm peak of the century and 
more that have elapsed since its decision, the Dartmouth 
College case fails to arouse the indignation that it once 
evoked. The abuses, which it sheltered and fostered, have 
been corrected by the slow but tireless hand of time and

38 S a n bo rn ’ s N e w  H a m p s h ir e , p. 253.
39 id.
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the financial security, which it engendered, was undoubtedly 
of great value in the years immediately following its ren
dition. Except, however, for the wise limitations placed 
on its sweeping doctrines by subsequent decisions of the 
Supreme Court, particularly, the Charles River Bridge case 
and those relating to the police power, Marshall’s and 
Story’s broad views of the contract clause of the Constitu
tion would have been an almost insuperable obstacle to 
national progress.

c;
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JURISDICTION TO TAX DEBTS
Charles L. B. Lowndes

FOR nearly a half century a three cornered conflict has 
been waging- between the several states over jurisdic

tion to tax debts. The contestants have been the states 
where debtors live, the states where creditors live, and the 
states where there are evidences of indebtedness; the ar
biter, the Supreme Court of the United States. The aspira
tions of some of these pretenders have recently met with 
a determined rebuke. It may be appropriate to review the 
course of the contest and hazard an appraisal of several 
generations of juristic endeavor.

The Odyssey of the Supreme Court’s adventuring in this 
regard may well commence with State Tax on Foreign-Held 
Bonds1 and pause with Farmers’ Loan & Trust Co. v. Miro- 
nesota * 2 and Baldwin v. Missouri,3 which were decided at 
the last term. But it must be borne in mind that like most 
biographies of legal phenomena the narrative is a serial 
with the r .ost exciting installments still writing.4

182 U. S. (15 Wall.) 300 (1872).
2 280 U. S. 204, 50 Sup. Ct. 98 (1930).
3 281 U. S. 586, 50 Sup. Ct. 436 (1930). The principles enunciated in 

Farmers’ Loan & Trust Co. v. Minnesota, and Baldwin v. Missouri were 
reiterated recently by the Supreme Court. In Beidler v. South Caro
lina, 282 U. S. 1, 51 Sup. Ct. 54 (1930), a South Carolina corporation 
was indebted to an Illinois decedent partly in respect of money loaned 
by him to the corporation and partly in respect of certain dividends de
clared in his favor. The state of South Carolina sought to subject the 
indebtedness to an inheritance tax. The Supreme Court held that this 
transcended the constitutional power of South Carolina. Chief Justice 
Hughes, speaking for the court, pointed out that the tax at the debtor’s 
domicile was clearly inhibited by the Minnesota and Missouri cases 
unless there was a business situs in South Carolina. Failing to find 
any evidence of such a situs he concluded that the tax was unconstitu
tional. Mr. Justice Holmes added, with characteristic terseness, “ The 
decisions of last term cited by the Chief Justice seem to sustain the 
conclusion reached by him. Therefore, Mr. Justice Brandeis and I 
acquiesce, without repeating reasoning that did not prevail with the 
court.”

4 Susquehanna Power Co. v. State Tax Commission of Maryland, 
which was pending before the Supreme Court at the time this was 
written and which involved the constitutionality of a tax on the 
capital stock of a domestic corporation, all of whose shares are owned
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Legal realists tell us that there is no certainty in law; 
that every problem is unique.5 It may be true that lawyers 
are simply prognosticators, legal astrologists peering at the 
inscrutable constellations of an unpredictable universe. On 
the other hand a good deal depends on what is meant by 
certainty. Absolute certainty is as controversial as abso
lute truth, but relatively some things seem admittedly more 
certain than others. It is not possible to determine every 
problem in jurisdiction to tax debts, but it does seem pos
sible to dogmatize to a degree. Certain situations are 
clearly more definitely predictable than others. To this 
extent may it not be feasible to sketch a line so that scru
pulous counsel may know where to tread boldly and where 
to step with softer caution? The purpose of this article 
is to attempt such a boundary.

In an analysis of jurisdiction to tax, two considerations 
are intimately connected. It is important to know just 
what kind of debt it is sought to subject to taxation. It is 
of equal moment to know what kind of tax is to be im
posed. From this point of view debts may be considered 
as simple, specialty, secured, and as part of a group having 
a business situs. A strict logician would divide taxes into 
personal, property, and excise.6 A more convenient, though 
less logically exclusive classification may for our purposes 
be property, inheritance, excise and income taxes. This 
omits personal taxes which will be cared for in connection 
with property taxes. It also treats inheritance and income

by a non-resident, may have an interesting bearing upon the taxation 
of intangibles.

[Editor’s Note: In this case, Susquehanna Power Co. v. State Tax 
Comm, of Md. (second case, No. 369), decided Apr. 13, 1931, the tax 
was sustained where the State taxed the value of a corporation’s stock, 
deducting the assessed value of its real estate. The tax was in lieu 
of all direct taxes on the personal property of the corporation, and it 
was held that as such it was an indirect tax on the personal property 
and not a tax upon intangible shares of stock owned by non-residents, 
notwithstanding the provision in the tax act that the tax, when paid 
by the corporation, may be charged to the stockholders and is a lien 
upon their stock.]

5 See F r a n k , L a w  and  t h e  M odern M in d  (1930).
6 “The power of taxation, however vast its character or searching 

in its extent, is necessarily limited to subjects within the jurisdiction 
of the state. These subjects are persons, property and business.’’ Field 
J., in State Tax on Foreign-Held Bonds, supra note 1, at 319.
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taxes as distinct categories. This is analytically incorrect, 
but practically convenient. As a matter of fact the inheri
tance tax is a species of excise tax.7 The income tax seems 
to partake of a trinitarian character.8 However, there 
seem to be special reasons for considering them separately. 
At any rate the course of the discussion will verify the 
utility or inutility of this classification.

I

The Taxation of Debts as Property and Inheritances

A. Simple Debts. The scope of the states’ taxing power 
over simple debts seems definitively to have been set at 
rest. A succinct and fairly accurate statement of the law 
as it is presently understood, would be that simple debts 
may be taxed at the state of the creditor’s domicil and no
where else.9 Of course, this proposition must be qualified 
by reference to the property and inheritance taxes. It 
may or may not be of equal validity in other connections. 
This is not a result, however, which has been attained with
out a struggle. It may be of interest to trace the steps by 
which it has been reached.

In State Tax on Foreign-Held Bonds,10 the State of Penn
sylvania attempted to levy a property tax on the obligations 
of domestic corporations to non-residents. These obliga
tions were evidenced by bonds. The Supreme Court of the 
United States, fortified by notions of common law juris
diction on the one hand and the convenient ambiguities of 
the clause inhibiting the impairment of contracts on the 
other, held the tax unconstitutional. The Court reasoned 
that the domicil of a debtor had no jurisdiction to sub
ject the debt to a property tax, and that an attempt to do 
so impaired the contract between the debtor and the cred
itor. In the light of subsequent developments the case may 
be taken as authoritative upon the operation of the Four

i See H a n d y , I n h e r it a n c e  and  Oth e r  L ik e  T a x e s  (1929) §35.
8 See M ag u ir e , Relief from Double Taxation of Personal Incomes, 

32 Y a l e  L. J. 757 (1923).
9 State Tax on Foreign-Held Bonds, supra note 1; Farmers’ Loan & 

Trust Co. v. Minnesota, supra note 2; Baldwin v. Missouri, supra 
note 3.

in Supra note 1.
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teenth Amendment, that is, today the court would have 
reasoned that the tax was without the jurisdiction of the 
taxing state and consequently lacked due process.11 The 
decision of the case was that the state of the debtor’s dom
icil lacked jurisdiction to tax. The inference from the 
Court’s reasoning was that such jurisdiction was vested 
in the state of the creditor’s domicil. Two additional points 
are worth keeping in mind: that the tax was a property 
tax and that the debt was evidenced by a specialty. The 
latter consideration did not appear as important to the 
court which decided the case as it did to the judges who 
considered it later.

Kirtland v. Hotchkiss12 sustained the inference from 
State Tax on Foreign-Held Bonds.11 12 13 The Court held that 

, a vrovertu tax might be legitimately levied, hv the state of 
the creditor’s domicil .unon a deht _ser.nred hv land outside 
t.tfe tflvinp- s t a t e  and evidenrerl hy fq hnnrl The Court also 
felt that the location of the bond did not affect the taxa
bility of the debt at the creditor’s domicil, and observed 
that, “ The bond wherever actually held or deposited is, at 
best, only evidence of the debt not the debt itself.” 14 15

This remark takes on added interest in connection with 
Blackstone v. Miller15 whose recent demise16 marks the

11 See Goodnow, Regulations of Taxation (1913), 28 P ol . S c i. Q. 
405. The absorption of principles of common law jurisdiction into the 
Fourteenth Amendment was a slower process than is commonly 
realized. It was not until 1902 in Louisville & Jeffersonville Ferry Co. 
v. Kentucky, 188 U. S. 385, 23 Sup. Ct. 463 (1902) that we find a square 
holding hy the Supreme Court to the effect that a tax which is beyond 
the jurisdiction of the taxing state is a denial of due process. Prior to 
this interesting discovery the same result had been attained, however, 
by an appeal to common law principles of jurisdiction in cases which 
came into the federal courts because of diversity of citizenship rather 
than because they involved a federal question, R. R. v. Jackson, 74 
U. S. (7 Wall.), 262 (1868); St. Louis v. Wiggins Ferry Co., 78 U. S. 
(11 Wall.) 423 (1870); or under the commerce clause, Hays v. S. S. Co., 
58 U. S. (17 How.) 596 (1854); Morgan v. Parham, 83 U. S. (16 Wall.) 
471 (1872); Gloucester Ferry Co. v. Pa., 114 U. S. 196, 5 Sup. Ct. 826 
(1884); or under the clause inhibiting the impairment of contracts, 
State Tax on Foreign-Held Bonds, supra note 1.

12 100 U. S. 491 (1879).
is Supra note 1.
14 Supra note 12, at 498.
15 188 U. S. 189, 23 Sup. Ct. 277 (1903).
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termination of an interesting and combative career.16 17 In 
Blackstone v. Miller, Mr. Justice Holmes was called upon 
to pass upon the validity of an inheritance tax which had 
been assessed by the Empire State upon the obligations of 
New York debtors to a non-resident. Mr. Justice Holmes 
has liberal views about the validity of state taxes. He 
upheld the constitutionality of the New York tax. State 
Tax on Foreign-Held Bonds suggested an obstacle. It was 
hurdled. The Court explains that:

“ There is no conflict between our views and the point 
decided in the case reported under the name of State 
Tax on Foreign-held Bonds. . . . The taxation in that 
case was on the interest on bonds held out of the state. 
Bonds and negotiable instruments are more than merely 
evidences of debt. The debt is inseparable from the 
paper which declares and constitutes it, by a tradition 
which comes down from archaic conditions. . . . There
fore, considering only the place of the property, it was 
held that bonds held out of the state could not be 
reached.”  18

This statement appealed to Judge Holmes. In Sellinger 
v. Kentucky,19 we find him saying, somewhat unnecessarily 
it would seem, since the decision involved a tax on whis
key on the basis of warehouse receipts, “ Bonds can be 
taxed where they are permanently kept, because by a no
tion going back to very early law the obligation is, or 
originally was, inseparable from the paper or parchment 
which expressed it.” We must consider this proposition 
again in connection with the taxation of debts evidenced 
by a specialty.

In Fidelity & Columbia Trust Co. v. City of Louisville,

16 Blackstone v. Miller was overruled in Farmers’ Loan & Trust Co. 
v. Minnesota, supra note 2.

17 Blackstone v. Miller has been the keystone in the conflict waged 
over the taxation of debts at the debtor’s domicil. See Beale, The 
Exercise 0 / Jurisdiction in Rem to Compel Payment of a Debt (19 1 3 ) 
27 H aev . L . R ev . 107, 114; Carpenter, Jurisdiction Over Debts for the 
Purpose of Administration, Garnishment and Taxation (1 9 1 8 ) 31 
H a e v . L. R ev . 905; Beale, Jurisdiction to Tax (1 9 1 9 ), 32 H abv . L . R ev . 
587; H a l l , Co n s t it u t io n a l  L a w  ( 1 9 2 3 ) ;  12 A m e r ic a n  L a w  an d  P ro
cedure §176.

is Supra note 15, at 206.
1* 213 U. S. 200, 29 Sup. Ct. 449 (1909).
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Ky.,20 the same jurist again spoke the mind of the Supreme 
Court with regard to the taxation of debts. In this case the 
City of Louisville, Ky., sought to assess a property tax 
against a resident in respect to certain deposits in Mis
souri banks. The Court upheld the constitutionality of the 
tax. It was suggested that this might lead to double taxa
tion at both the creditor’s and the debtor’s domicils. To 
this contention Mr. Justice Holmes retorted:

“ It is argued that in a later case this Court has held 
the power of taxation not to extend to chattels perma
nently situated outside the jurisdiction although the 
owner was within it; Union Refrigerator Transit Co. v. 
Kentucky, 199 U. S. 194; and that the power ought 
equally to be denied as to debts depending for their 
validity and enforcement upon a jurisdiction other than 
that levying the tax. But this Court has not attempted 
to press the principle so far and there is opposed to it 
the long established practise of considering the debts 
due to a man in determining his wealth at his domicil 
for purposes of this sort of tax.”

Two possibilities for the taxation of simple debts seemed 
to be presented after these decisions. One was that both 
the state of the creditor’s domicil and that of the debtor’s 
domicil might levy both property and inheritance taxes 
upon the debt. The other was that there was a distinction 
between inheritance and property taxation of debts, which 
had been suggested in other cases,21 and that while the

2*245 U. S. 54, 38 Sup. Ct. 40 (1917).
21 Cases arising under the collateral inheritance tax or succession 

tax acts have been cited as affording foundation for the right to tax 
as herein asserted. The foundation upon which such acts rest is dif
ferent from that which exists where the assessment is levied on prop
erty. The succession or inheritance tax is not a tax on property, as 
has frequently been held by this court (Knowlton v. Moore, 178 U. S. 
41, and Blackstone v. Miller, 188 U. S. 189) and therefore the decisions 
arising under such inheritance tax cases are not in point. Peckham 
J., in Buck v. Beach, 206 U. S. 392, 408, 27 Sup. Ct. 712, 718 (1907). 
In Wheeler v. Sohmer, 233 U. S. 434, 34 Sup. Ct. 607 (1914) the con
curring opinion of Justices McKenna and Pitney makes a similar dis
tinction. However, the instances in which cases from one category 
have been cited as controlling in the other are legion and might be 
multiplied almost indefinitely. To mention a few familiar examples: 
Union Transit Co. v. Kentucky, 199 U. S. 194, 26 Sup. Ct. 36 (1905), 
which involved a property tax was cited to sustain the decision in
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former was allowable at both domicils, the latter was con
stitutionally confined to the state where the creditor abided. 
Both views were plausible; that neither was correct ap
peared at the last term of the Supreme Court.

Passing for the moment a number of cases which may be 
more conveniently considered in other connections,22 we 
come to Farmers’ Loan & Trust Co. v. Minnesota.23 In that 
case, which incidentally marks the demise of Blackstone v. 
Miller, Mr. Justice McReynolds held that an inheritance 
tax by the State of Minnesota upon certain bonds and cer
tificates of indebtedness issued by that State and by the 
cities of Minneapolis and St. Paul, and which were owned 
by a New York decedent and kept by him at his domicil, 
transgressed the limits of due process. While Farmers’ 
Loan & Trust Co. v. Minnesota is somewhat rotund in its 
implications as to the taxation of intangibles generally,24 25 * 
it is sharp and to the point on the taxation  o f  debts. State 
Tax on Foreign-Held Bonds 25 is treated with reverent ac
claim. Blackstone v. Miller26 is explicitly overruled. An 
inheritance tax presumably may be im posod hy t.hp cred 
itor's domicil. It most unequivocally can net hft...bv that o f  (  
the debtor.

Frick v. Pennsylvania, 268 U. S. 473, 489, 491, 45 Sup. Ct. 603, 604, 605 
(1925), which involved an inheritance tax; the Union Transit and the 
Frick cases are both cited in Safe Deposit & Trust Co. of Balto., Md. v. 
Virginia, 280 U. S. 83, 93, 50 Sup. Ct. 59, 61 (1929), a property tax de
cision; The Frick case, the Union Transit case and the Safe Deposit 
& Trust Co. case were all invoked to sustain Farmers’ Loan & Trust 
Co. v. Minnesota, supra note 2, at 210, which involved an inheritance 
tax.

Since the decision of the Frick case, it is difficult to lay one’s fingert 
on any decision where the distinction between the property and the 
inheritance tax has led to a practical difference in jurisdiction to tax, 
with the exception, of course, of constitutional exemptions of federal 
agencies from state taxation and state agencies from federal taxation. 
United States v. Perkins, 163 U. S. 625, 16 Sup. Ct. 1073 (1896); seel 
Handy, op. ext. supra note 7, §40. J

2a See the discussion of the taxation of debts evidenced by a specialty 
and debts having a business situs, infra pp. 438-444.

22 Supra note 2.
For a more extended discussion of the dicta in Farmers’ Loan & 

Trust Co. v. Minnesota, see an article by this writer, Tendencies in the
Taxation of Intangibles (1 9 3 0 ), 17 V a . L. R ev . 146.

25 Supra note 1.
Supra note 15.
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To appreciate the scope of the decision in the Minnesota 
case with respect to simple debts, it is necessary to antici
pate somewhat the discussion of debts evidenced by a spe
cialty. We have already seen that in Kirtland v. Hotchkiss 27 
it was held that a pjxtpady; tax could he assessed bv the 

fiorni'T̂ i upon a debt evidenced bv a bond, regard
less of the location of the bond. In Blodgett v. Silberman,28 * 
a similar decision was reached with regard to an inheri
tance tax. Applying the recognized principle that what is 
sauce for the goose is sauce for the gander, it would seem 
manifest that if the absence of the bond does not affect 
the taxation of the debt by the creditor’s domicil, it should 
not do so where the tax is sought to be levied by the debtor’s 
domicil, and that Farmers’ Loan & Trust Co. v. Minnesota 
is authority for the proposition that the domicil of the 
debtor cannot impose an inheritance tax upon a simple debt. 
It seems apparent that Mr. Justice Holmes’ distinction of 
State Tax on Foreign-Held Bonds in Blackstone v. Miller, 
is unsound. However, this is made abundantly clear by 
Baldwin., v__Missouri 29 where the Court, held, that, a. spe
cialty frm-n the viewpoint ftf .jurisdiction to tax is simply 
the evidence nf an indebtedness and affords no basis fo r 
taxation.

With regard to the taxation of a simple debt it may 
(fairly be said that from the viewpoint of both the prop
erty and the inheritance tax, such property may be taxed 
at the domicil of the creditor and nowhere else. This is 
the explicit holding of Farmers’ Loan & Trust Co. v. Min
nesota with regard to the inheritance tax. The Supreme 
Court has never held otherwise with regard to the prop

erty tax.30
Since Blackstone v. Miller, along with its distinction of 

State Tax on Foreign-Held Bonds, has been overruled, it is 
not difficult to understand the Supreme Court’s position 
with regard to the taxation of simple debts, at least as far

2? Supra note 12.
28 277 U. S. 1, 48 Sup. Ct. 410 (1928).
2» Supra note 3.
so There is an intimation in Fidelity & Columbia Trust Co. v. City 

of Louisville, Ky., supra note 20 that a property tax might be laid at 
the domicil of the debtor. However, the decision of that case involved 
only the question of a property tax at the domicil of the creditor. 
See the discussion of this case supra p. 423.
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as the property and inheritance taxes are concerned. The 
propriety of that position may be open to more question. 
Two distinct types of considerations influenced Mr. Justice 
McReynolds’ opinion in speaking for the majority of the 
court in the Minnesota case; certain purely legalistic con
ceptions of the situs of a debt, and certain economic factors, 
or what may broadly be called considerations of policy.31 
As far as the purely legalistic aspects of the problem were 
concerned the court could very easily have decided the case 
either way. It was simply a matter of selecting the proper 
major premise and reasoning to the desired conclusion. 
Moreover, premises to reach almost any conclusion were 
within equal reach. If the court had desired to locate the 
situs of the debt at the debtor’s domicil, it would have been 
a very simple matter to have followed Blackstone v. Miller 
to this result. Probably the distinction in Blackstone v. 
Miller of State Tax on Foreign-Held Bonds could not have 
been sustained, but another distinction was easily at hand 
which seems irrefutable. State Tax on Foreign-Held Bonds 
and the other cases intimating that the situs of the debt 
was at the creditor’s domicil all involved property taxes. 
An admitted distinction exists at least in theory between 
property and inheritance taxes. It would have been simple 
to base the distinction between Blackstone v. Miller and 
State Tax on Foreign-Held Bonds on the diiference between 
the inheritance and the property tax. Or for that matter

31 Notice how Mr. Justice McReynolds buttresses his technical con
siderations of situs with arguments from the field of economics. This 
is apparent throughout the whole of the opinion of which the follow
ing excerpt is typical: “Primitive conditions have passed; business is 
no.w conducted on a national scale. A very large part of the country’s 
wealth is invested in negotiable securities whose protection against 
discrimination, unjust and oppressive taxation, is the matter of the 
greatest moment. Twenty-four years ago Union Refrig. Transit Co. v. 
Kentucky, supra, declared ‘. . . in view of the enormous increase of 
such property [tangible personalty] since the introduction of railways 
and the growth of manufactures, the tendency has been in recent years 
to treat it as having a situs of its own for the purpose of taxation, and 
correlatively to exempt [it] at the domicil of the owner.’ And, cer
tainly, existing conditions no less imperatively demand protection of 
choses in action against multiplied taxation, whether following mis
application of some legal fiction or conflicting theories concerning the 
sovereign’s right to exact contributions. For many years the trend of 
decisions here has been in that direction.” Farmers’ Loan & Trust 
Co. v. Minnesota, supra note 2, at 211.
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the court could have overruled State Tax on Foreign-Held 
Bonds instead of overruling Blackstone v. Miller. The 
Court actually reached the opposite conclusion. The de
cision was not illogical. The distinction of State Tax on 
Foreign-Held Bonds in Blackstone v. Miller was palpably 
tenuous in view of Kirtland v. Hotchkiss 32 which was de
cided midway between the two cases. Blackstone v. Miller 
had been generously criticized by able critics.32 33 It is true 
that one case involved a property tax and the other an in
heritance tax, but despite a theoretical distinction there is 
a notable parallelism of result in jurisdiction to impose 
both taxes, and cases from one category have frequently 
been cited as controlling in situations involving the other.34 
It involved no great inconsistency to hold that State Tax 
on Foreign-Held Bonds and Blackstone v. Miller were really 
indistinguishable and to overrule the latter in favor of the 
former.

The really determinative considerations in Farmers’ 
Loan & Trust Co. v. Minnesota were the economic factors 
or considerations of policy which influenced the Court’s con
clusion. It would be idle to say that economic consider
ations do not dictate decisions on jurisdiction to tax. It is 
doubtless desirable that they should do so. However, a 
legitimate query seems to be whether the Court’s economics 
were wholly sound. The Court rested its economic argu
ment on two basic considerations; that multiple taxation is 
unjust and undesirable, and that in view of the great in
crease in intangible wealth and the prevalence of taxes on 
such interests, multiple taxation of intangibles is peculiarly 
noxious.35 This was a conventional approach; but whether 
its respectable lineage is a sufficient voucher for its validity 
remains to be seen. In the first place how sound is the 
assumption that multiple taxation is pernicious per se? 
Secondly, just how much multiple inheritance taxation of 
debts actually exists?

In the United States the accumulation of wealth in cer
tain areas has led to what may be called debtor and creditor

32 Supra note 12. See the discussion of Kirtland v. Hotchkiss supra 
pp. 430, 434.

33 See supra note 17.
34 See supra note 21.
35 Sea supra note 31.
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states, that is, states in which there are a surplus of debtors 
and states in which there are a surplus of creditors. 
Roughly speaking, the older Eastern states are creditor 
states; the newer, developing Western states are debtor 
states. The bearing on jurisdiction to tax is that a decision 
defining the creditor’s domicil as the uniform base for the 
taxation of debts necessarily involves a discrimination in 
favor of the creditor states at the expense of the debtor 
states.36 The elimination of multiple taxation in this con
nection involves ultimately a balance of undesirables; either 
the taxpayer must be harassed by paying two taxes on the 
same legal interest, or a bounty must be conferred on one 
class of states to the detriment of another. There is no 
clause in the Federal Constitution explicitly enjoining equal 
protection of states, but some such admonition seems fairly 
inferable from the Supreme Court’s position as the umpire 
of the federated system. However much the Court may 
desire to aid the harassed taxpayer, it seems doubtful 
whether it should do so at the expense of discrimination 
between the states themselves.

Certainly before embarking on such an enterprise the 
Court might do well to ponder just how much multiple in
heritance taxation of debts actually exists. Mr. Justice 
McReynolds draws a graphic picture of the oppressive 
burden of taxation upon intangibles. How far does this 
portrait conform to the facts? In 1928 reciprocal exemp
tions of intangible property waited adoption by twenty-five 
jurisdictions. However, the states in which they had been

36 A tax official of a western (debtor) state explains this position in 
an interview: “ States like mine can never agree to the proposition that 
taxes be levied and collected at domicil. People don’t come here be
cause it is a desirable place to live, but because of the resources 
and after they get far enough ahead they go New York, Boston 
or Los Angeles. Yet the people here are the ones who do the 
work of the country, the income from which is derived and en
joyed by those who live chiefly in such places as Boston, New 
York and other wealth centers. If taxes are imposed only at the 
domicil, other states will get all the benefit of the entire taxable 
wealth of the farms of North Dakota and the mines of Montana.” 
A tw ood , A n  E l u s iv e  P a n a c e a  (19 2 4 ) 33. See S h u l t z , T h e  T a x a t io n  
op I n h e r it a n c e  (19 2 6 ) 242, et. seq. The converse of this proposition, 
however, is no less true. If taxes are imposed on the basis of situs or 
source, that is the domicil of the debtor, the money centers will lose 
a chief source of revenue.
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adopted encompassed approximately seventy per cent of the 
country’s wealth.37 Moreover, in 1930, reciprocal exemp
tions had been adopted in thirty-eight states,38 and there 
was every prospect that such legislation would soon be uni
versal. So as a matter of fact, the situation is not quite as 
perilous as Mr. Justice McReynolds would have us believe.

The economic argument, however, cuts two ways. The 
practical consequence of statutes providing for reciprocal 
exemptions is to limit inheritance taxation of intangibles to 
the domicil of the owner or creditor. This is also the result 
of Farmers’ Loan & Trust Co. v. Minnesota with regard to 
debts. Consequently, it might be argued that the court was 
simply expediting a result which the states were in a fair 
way achieving for themselves.

In a final analysis, the problem reduces itself to a funda
mental question of government. Is it desirable to let the 
states work out their own economic adjustments, or should 
this be dictated to them by the Supreme Court of the United 
States? Should the states be left free to determine their 
own fiscal experiments through reciprocal legislation, which 
may be altered as occasion demands, or should they be 
bound by a dogma written into the eternal text of the Con
stitution by the federal judiciary?39 40

B. Debts Evidenced by a Specialty. The taxation of 
debts evidenced by either a common law or mercantile 
specialty present complications which seem to have been 
definitely removed by Baldwin v. Missouri.™ For purposes 
of administration or attachment or garnishment the nres-

37 See Report of Committee of Nat. Tax Assn., Reciprocity in Inherit
ance Taxation, P boceedings of t h e  N a t . T a x  A s s ’n . (1928 ) 478.

38 See a series of charts showing compendiously the tax systems of 
the federal and state governments entitled: Federal & State Tax Sys
tems, 1930, and prepared under the direction of the N. Y. State Tax 
Commission. The recusant states are: Arizona, Kansas, Kentucky, 
Louisiana, Minnesota, Montana, North Dakota, Oklahoma, South 
Dakota and Utah.

33 “The states need the amplest scope for energy and individuality in 
dealing with the myriad problems created by our complex industrial 
civilization. They need wide latitude in devising ways and means 
for paying the bills of society and in' using taxation as an instrument 
of social policy. Taxation is never palatable, and its exercise should 
not be subjected to finicky or pedantic arguments based on abstrac
tions.’’ F r a n k f u r t e r , T h e  P ublic  and It s  G overnm ent  (1930) 48, 49.

40 Supra note 3.
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ence of a specialty mav confer jurisdiction.41 * ItilQfiSJiQtdo 
so for purposes nf tavation. Baldwin v. Missouri was de
cided in the teeth of an enormous amount of contrary dicta, 
but with the possible exception of Wheeler v. Sohmer42 it 
seems to be opposed to no express adjudication of the Su
preme Tribunal. Not unlike the case of simple debts the 
law on this point today is fairly clear, the legal realists to 
the contrary. A debt evidenced by a sppp.ia.lty floes not 
differ from a debt not so evidenpprl £rr>™ viewpoint of 
jurisdiction to tax. A glimpse of the process by which this 
result was attained may be of interest.

In a number of cases where debts were taxed at the 
debtors’ domicils on the basis of a business situs, it was 
suggested by the Supreme Court that a leading reason dic
tating this result was that the evidences of indebtedness 
were actually present in the taxing state. These sugges
tions ran the gamut from situs based on the presence of 
non-negotiable promissory notes43 and checks44 to notes 
which were kept outside the state but in some occult man
ner were present there whenever demanded by the busi
ness exigencies of the situation.45 46 47 A similar notion of Mr. 
Justice Holmes expressed in Blackstone v. Miller46 and 
reiterated in Selliger v. Kentucky47 has already been 
noted.48 It will be observed that all of these intimations 
partook of the character of dicta. The taxation of debts 
with a business situs was sustained at the debtor’s domicil 
even where it was clear that there were no notes kept 
within the taxing state, as the taxpayer, who had been care
ful to remove them, learned to his chagrin.49 Mr. Justice

41 These questions are obviously beyond the scope of this article.
«233 U. S. 434, 34 Sup. Ct. 607 (1914).
43 New Orleans v. Stempel, 175 U. S. 309, 20 Sup. Ct. 110 (1899).
44 State Board of Assessors v. Comptoir National D’Escompte, 191 

U. S. 388, 24 Sup. Ct. 109 (1903).
45 Metropolitan Life Insurance Co. v. New Orleans, 205 U. S. 395, 27 

Sup. Ct. 499 (1907).
46 Supra note 15.
47 Supra note 19.
48 See the discussion of Blackstone v. Miller and Selliger v. Kentucky, 

supra pp.
49 Bristol v. Washington County, 177 U. S. 133, 20 Sup. Ct. 585 

(1900); Liverpool, etc. Ins. Co. v. Board of Assessors, 221 U. S. 346, 
31 Sup. Ct. 550 (1911); Orient Ins. Co. v. Board of Assessors, 221 U. S. 
357, 31 Sup. Ct. 554 (1911). See Powell, The Business Situs of Credits 
(1922) 28 W. V a . L. Q. 89.
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Holmes’ suggestion in Blackstone v. Miller came as the re
sult of an attempt to distinguish the antagonistic authority 
o f State Tax on Foreign-Held Bonds. The statement by the 
same jurist in Selliger v. Kentucky was simply a talking 
point in an opinion which denied jurisdiction to Kentucky 
to tax whiskey on the basis of warehouse receipts, which 
it would have been powerless to tax without them.

On the other hand Buck v. Beach 50 seemed directly op
posed to the notion of taxing a debt evidenced by a specialty 
like a chattel. In that case the notes of Ohio debtors were 
sent into Indiana and kept there apparently with the pur
pose of avoiding taxation in Ohio. Indiana attempted to 
lay a property tax on the notes, or rather upon the debts so 
evidenced, but the Supreme Court discountenanced its en
deavors. The Court pointed out that the presence of the 
notes did not in and of itself confer jurisdiction to tax the 
debts. Mr. Justice Day wrote a dissenting opinion uphold
ing the chattel theory.

In Wheeler v. Sohm er,Mr. Justice Day’s dissent seemed 
to have been rewarded, although Wheeler v. Sohmer is a 
case where no one seemed in particularly hearty accord 
with anyone else and it is a little difficult to tell just what 
was in the mind of the Court. In that case New York 
sought to impose an inheritance tax on the basis of the 
presence in New York of promissory notes made by non
resident debtors in favor of a nonresident creditor. The 
majority of the Court sustained the tax; but they arrived 
at this result by different routes. Mr. Justice Holmes and 
Justices Day, Hughes, and Lurton upheld the tax on the 
basis of the presence of the notes. Buck v. Beach was ex
plained on the ground that the notes were only temporarily 
in Indiana and had not become subject to the jurisdiction 
of that state, an ingenious solution which scarcely seems to 
be suggested by the majority opinion in that case, and cer
tainly did not worry Mr. Justice Day when he wrote his 
dissent sustaining the tax. Mr. Justice McKenna and Mr. 
Justice Pitney concurred in the opinion of the majority, but 
they limited their concurrence to the peculiarities of the 
inheritance tax. Mr. Justice Lamar with Justices White 
and Van Devanter agreed with Mr. Justice McKenna’s * *

so Supra note 21.
oi Supra note 21.
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analysis of Buck v. Beach, as holding that the presence of 
the notes did not in and of themselves confer jurisdiction 
over the indebtedness which they evidenced, but they felt 
that the same considerations were equally applicable to in
heritance and property taxes, and dissented. It appears 
then that four judges felt that the presence of the notes 
conferred jurisdiction to tax. Three judges felt that the 
notes were simply evidences of indebtedness and did not 
affect the taxability of the debts they represented. Two 
judges felt that the notes did not merge the debts, but 
might nevertheless afford a basis for an inheritance tax 
because of their efficacy in transferring the debts which 
they represented to the administrator or executor. In 
short, then, Wheeler v. Sohmer seems to be a four to five 
decision against the chattel theory of taxing debts evi
denced by promissory notes.

This theory also derived small comfort from Kirtland v. 
Hotchkiss 53 and Blodgett v. Silberman,52 53 as it has already 
been pointed out.54 55 The former held that a property tax 
could be imposed on a debt evidenced by a specialty at the 
domicil of the creditor, regardless of the location of the 
specialty. The latter achieved the same result in the case 
of an inheritance tax. Both of them suggest that the 
specialty is merely evidence of the debt, and that the con
ception of Mr. Justice Holmes of the identification of the 
debt and the symbol got lost somewhere on its journey 
down from the most archaic times. However, it took Bald
win v. Missouri 65 to put the final stamp of disapproval on 
Wheeler v. Sohmer. In Baldwin v. Missouri an Illinois de-' 
cedent left bonds and promissory notes which were kept in 
Missouri. The Supreme Court held that these could not be 
taxed in Missouri. Happily the decedent was thoughtful 
enough to leave both bonds and notes so that the decision 
also dispels a mild undercurrent which had been felt in 
some of the earlier cases to the effect that there might be 
a distinction for purposes of taxation between bonds or 
common law specialties and promissory notes.56

52 Supra note 12.
53 Supra note 28.

See the discussion of these cases, supra pp. 430, 434, 436.
55 Supra note 3.
5« "It was not overlooked that certain specialty debts, state and 

municipal bonds and circulating notes of hanking institutions, have
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Baldwin v. Missouri is an inheritance tax case but the 
same result would seem to follow in the case of a property 
tax. It is apparent from Wheeler v. Sohmer that there is 
less ground for imposing a property tax on the basis of the 
presence of the symbol than there is for an inheritance tax. 
If the rather artificial distinction of Buck v. Beach which 
was suggested by Wheeler v. Sohmer can be rejected, it 
does not seem too much to say that Buck v. Beach is a 
square holding to the effect that there is no jurisdiction to 
impose a property tax.

The result seems clear and simple in administration— 
rather pleasingly so in view of the proportion of judicial ut
terances which were expended first to becloud and finally 
to clarify the situation. Debts, whether simple or specialty, 
are taxable at. t.hp rlr>mirirof the creditor and nowhere else. 
This is true of both the inheritance and the property tax. 
It is true of the inheritance tax because of the square hold
ing to that effect in Farmers’ Loan & Trust Co. v. Minne
sota 57 and Baldwin v. Missouri.™ It is true of the property 
tax, because a careful examination of Wheeler v. Sohmer 
reveals that five out of the nine judges deciding that case 
did not feel that they could deny the authority of Buck v. 
Beach, regardless of their views as to the propriety of an 
inheritance tax.

A more or less academic consideration of some interest is 
that, while it is generally said that a property tax may be 
imposed on a debt at the creditor’s domicil, this is certainly 
not a property tax whatever else it may be. A property 
tax is imposed in return for protection given to rights of 
ownership. It is manifest that the creditor’s domicil does 
not safeguard his ownership of the debt. If this is pro
tected by any state it is that of the debtor’s domicil.57 58 59 The 
creditor’s domicil is powerless to affect the debt. It seems 
perfectly apparent that, as Professor Beale pointed out 
some time ago, the tax at the creditor’s domicil is really a

sometimes been treated as property where they were found, though 
removed from the domicil of the owner, and State Tax on Foreign- 
Held Bonds, 15 Wall. 300, 324, was cited. Promissory notes were held 
not to be within the rule.” McKenna J., in Wheeler v. Sohmer, supra 
note 21, at 445. See also G oodrich , Co n flict  of L a w s  (1926) §§ 49, 50.

57 Supra note 2.
58 Supra note 3.
59 See Carpenter, supra note 17.
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personal tax on the creditor measured by this credit.80 
However, from the viewpoint of jurisdiction to tax it is 
rather the power of the taxing state, than the epithet ap
plied to the tax, which is of moment. Mr. Justice Holmes 
was doubtless justified in Fidelity & Columbia Trust Co. v. 
City of Louisville, Ky.,* 61 when he said that it was un
necessary to consider whether this tax was a tax on the 
debt, or on the creditor measured by the debt.

It might be well, however, to examine a little more criti
cally the analytical justification for an inheritance tax at 
the decedent creditor’s domicil. The conventional explana
tion of mobilia sequuntur personam is simply a Latin 
epithet for the result. On the other hand it is a little diffi
cult to conceive of the tax as an exaction in return for 
transferring the property. If any jurisdiction can be said 
to transfer the debt, this must be that of the debtor’s dom
icil. It is frequently said that the creditor’s domicil fur
nishes the rule for the succession and in return for this 
favor may exact the tax. This seems little more than a 
figure. The debt is transferred by the debtor’s domicil. It 
may apply the rule of the creditor’s domicil in determining 
to whom it is to be transferred, but this is purely a matter 
of comity. It is at perfect liberty to apply the rule which 
it applies to its own domiciliaries.62 * * * * * Moreover, the con
ditions upon which the administrator may sue for the debt, 
and the performances with respect to creditors are de
termined by the debtor’s domicil.68 The law of the credi
tor’s domicil has no extra-territorial authority. It con
tributes to the succession at best but metaphorically and 
metaphors seem sorry things on which to base jurisdiction 
to tax.

Can it be urged, then that the tax at the creditor’s domicil 
is really a personal tax measured by the credit? Apart 
from the somewhat gruesome aspect of a poll tax on

50 See Beale, Jurisdiction to Tax, supra note 17.
61 Supra note 20.
82 See III. R ev . S t a t . (Hurd, 1917) c. 39, §1; Miss. A n n . C ode (1906)

§1648. The rule which is applied by the situs when it adopts the law
of the domicil is that which exists at the time of the decedent’s death,
not that which is in force at the time the estate is distributed. Lynch
v. Paraguay, L. R., 2 P. & D. 268 (1871). If the law of the domicil
actually governed the succession, an opposite result would be achieved.

82 See Good rich , op. cit. supra note 56, §§ 171, 178, 179.
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corpses, this suggestion seems theoretically untenable. The 
personal tax is imposed in return for protection afforded 
the person of the taxpayer. It would appear that personal 
jurisdiction ceases when the person ceases to exist, al
though a specious argument might perhaps be adduced 
against this from the law of corporations.64

Several alternatives remain, none of which seem very 
satisfactory. May the tax be sustained as a tax on the 
privilege of administration (rather than succession) at the 
domicil measured by the credit? Administration may be 
had at the domicil of the decedent irrespective of the pres
ence of any property there.65 May it be fairly said that a 
tax should be exacted in return for this favor measured by 
the credit? The other alternative is some sort of “back 
tax” theory. While generally rejected in connection with 
the inheritance tax, this might prove the most satisfactory 
explanation of this particular problem.

At any rate, the fact remains that the domicil of the 
creditor can tax. There is something in the fact of domicil 
which confers this power on the state standing in that re
lation. Adjudicated cases are a fairly powerful argument 
ad hominem to metaphysical objections.

C. Secured Debts. A word may be in point about the 
taxation of secured debts. This has caused some confusion 
especially with regard to the taxation of debts secured by 
mortgages.66 This seems, however, to present no new prob
lem but rather to suggest the failure to make a distinction 
which appears elementary. The debt and the security are 
distinct entities from the point of view of taxation. JEhe

«  The argument would be that even after the dissolution of a cor
poration, in some cases, the rights of creditors may be preserved and 
suits allowed against the corporate property. One obvious objection 
to this contention is that the rights protected in this manner antedate 
the dissolution of the corporation. On the other hand, no liability 
accrues in the case of the inheritance tax until the death of the de
cedent. In the one case, there is simply power or jurisdiction to 
preserve a pre-existing liability; the other involves the creation of 
a liability after the dissolution (death) of the decedent. This, of 
course, must be qualified to the extent that we accept a "back tax” 
theory of inheritance taxation.

es See Goodrich  op. cit. supra note 56, § 171.
66 Cf. State Tax on Foreign-Held Bonds, supra note 1, with Savings 

& Loan Society v. Multonomah County, 169 U. S. 421, 18 Sup. Ct. 392 
(1898).
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debt is.to be taxed affording to the category into which it 
falls: simple, secured or having a business situs. The se
curity is taxable UVa any nt.hpr property of like character.67

II
The Excise Ta x : Taxation of Debts Having a 

Business Situs

Three distinct reasons having been assigned for taxing 
debts which have a business situs: the presence of evidences 
of indebtedness within the taxing state;68 the fact of the 
debtors’ domicils;69 and the notion that the creditor is 
carrying on a losing loaning business within the state.70

The presence of the evidences of indebtedness can be elim
inated as a factor by a scrutiny of the cases involving a busi
ness situs. In six cases in which the Supreme Court sus
tained a tax on the basis of a business situs, this element 
was present in only two,71 or perhaps, by a wide stretch of 
the imagination, three of them.72 Even without the aid of 
Baldwin v. Missouri73 it is quite apparent that this cannot 
be the basis of the tax.

In all of the cases in which a tax on the notion of a busi

er See G oodrich , op. cit. supra n ote  56, § 44.
®»<7/. New Orleans v. Stempel, supra note 43; State Board of Asses

sors v. Comptoir National D’Escompte, supra note 44.
“The credits would have had no existence save for the permis

sion of Louisiana; they issued from business transacted within her 
borders; the sums were payable by persons domiciled within the State, 
and there the rights of creditors were to be enforced. If locality, in 
the sense of subjection to sovereign power, could be attributed to 
these credits, they could be localized there. If, as property, they could 
be deemed to be taxable at all, they could be taxed there.” Hughes 
J., in Liverpool, etc. Ins. Co. v. Board of Assessors, supra note 49, 
at 354.

7° Cf. New Orleans v. Stempel, supra note 43; Bristol v. Washington 
County, supra note 49; Metropolitan Life Ins. Co. v. New Orleans, 
supra note 45.

New Orleans v. Stempel, supra note 43; State Board of Assessors 
y . Comptoir National D’Escompte, supra note 44.

12 Metropolitan Life Ins. Co. v. New Orleans, supra note 45. The 
three cases in which there were no evidences of indebtedness within 
the taxing State were: Bristol v. Washington County, Liverpool, etc. 
Ins. Co. v. Board of Assessors and Orient Ins. Co. v. Board of Asses
sors, supra note 49.

13 Supra note 3.
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ness situs has been approved by the Supreme Court, the 
taxing state has been that of the debtors’ domicils, and this 
was undeniably a make-weight in the Court’s decision.74 
That it is only a very light make-weight and not at all es
sential to the tax seems to follow from the cases which have 
previously been considered in connection with the taxation 
of simple debts and those more artistically evidenced. There 
is no manifest reason why a group of domicils should afford 
a reason for taxing an association of debts, where a single 
domicil will not sustain a tax on a single debt; unless a 
quantity of zeros is productive of something. We have 
reached the point where parallel lines meet, but to the 
writer’s knowledge a totality of zeros is still no greater than 
the sum of its parts. As an original question there are 
striking reasons why the debtor’s domicil should be allowed 
to tax the debt.75 But if this notion is definitely rejected in 
the case of a single debt, there is no manifest reason why 
it should find greater vitality where there is a consociation.

By a process of elimination the third reason assigned for 
taxing debts which have a business situs, that the creditor 
is really carrying on a loaning business in the taxing state, 
seems to be the sound one. If this is true, then, as Pre- 
fessor Powell points out, this is really an excise tax on the 
doing of a lending business, and it should be governed by 
the principles peculiar to such taxation.76 What will result 
when unimpeachable theory meets irresistable practice re
mains to be seen. The state courts do not seem to have 
been thoroughly consistent in carrying out the excise 
theory.77

If the debts which have a business situs are taxed in the 
state where the business is transacted, may they be taxed 
again at the domicil of the creditor? If the analysis of the 
situation as an excise tax is sound, there seems no manifest 
reason why they may not be. It is true that in Safe Deposit 
& Trust Co. of Balto., Md. v. Virginia,78 there is an inti
mation that intangible property, which has as situs for tax

74 See Powell, supra note 49.
75 See Carpenter, supra note 17. See also the remarks of Mr. Justice 

Hughes, supra note 69.
76 Powell, The Business Situs of Credits, supra note 49.
77 In re Miller, 116 Iowa 446, 90 N. W. 89 (1902); In re Thourot’e 

Estate, 52 Utah 106, 172 Pac. 697 (1918).
78 280 U. S. 83, 50 Sup. Ct. 59 (1929).
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ation apart from the domicil of the owner, is not taxable at 
the owner’s domicil. There is also dicta to the effect that 
multiple taxation of intangibles must cease in Farmers’ 
Loan & Trust Co. v. Minnesota,79 But even if these sugges
tions are to be accepted at their face value, they are not 
necessarily conclusive of the present question. The most 
that can honestly be attributed to these decisions is that a 
property tax or an inheritance tax on the same intangible 
asset can be levied only once, not that a property tax and 
an excise tax may not be assessed against the same legal 
interest. On the one hand, it is possible that a tax on the 
basis of a business situs may be treated like a property tax. 
If this is done, there would be good grounds for the con
tention that, under the authority of the Virginia case,80 the 
debts may be taxed where they have a business situs and 
nowhere else. On the other hand, it is not beyond the realm 
of possibility, although it does seem to transcend that of 
probability, that the Supreme Court might discover that 
the taxes which have been laid on the basis of a business 
situs have really been sustained because they were laid at 
the debtors’ domicils, and they might now fall by the way- 
side along with Blackstone v. Miller on the theory that a 
debt can only be taxed at the creditor’s domicil. This is 
not impossible, but it seems highly improbable. It requires 
a good deal more judicial stamina to overrule six cases sus
taining a tax on the basis of a business situs, than to over
turn a single decision which was never accorded any too 
cordial a reception.81

Ill
The Income Tax

An analysis of a given legal field will usually-reveal a 
definite core of adjudication and a more or less nebulous 
periphery of speculation. With this in mind it will be per
ceived that the direction of this discussion is centrifugal. 
Diverging from the defined spectrum of inheritance and 
property taxation, we come to the somewhat vaguer 
adumbration of the excise tax on the basis of a business

Supra note 2.
8(> Safe Deposit & Trust Co. of Balto., Md. v. Virginia, supra note 78.
81 See supra note 17.
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situs, and finally, to the outermost boundary of income tax
ation.

So little that is definite can honestly be said about juris
diction to impose an income tax on debts, that it is debat
able whether it is wise to mention the problem at all. But 
for the sake of completeness a guess might be hazarded as 
to the direction toward which the judicial mind may turn 
in this regard.82

Speaking very generally, the income tax in practice is 
imposed eithpr at. the Hornir.il of the recipient of the income 
or at the source of the income, which may he the nrodimt. of 
property located therp r»r the resultant of some activity 
carried pn-at, that, placo.83 With this in view it would ap
pear that there is a possibility of taxing the income from a 
debt at the domicil of the creditor, at the domicil of the 
debtor, and perhaps at the place where the investment or 
loan is made.

It seems quite probable that the tax will be allowed at 
the domicil of the creditor. The income from the debt is 
normally received there. Moreover, the debt itself may be 
taxed there through the medium of a property tax.84 If the 
debt is taxable at the creditor’s domicil, the increment 
would seem similarly exposed, either on the theory that this 
is the situs of the property and the product, or on the more 
refined notion of a personal tax upon the creditor measured 
by the income.

May the debt be taxed at the domicil of the debtor? State 
Tax on Foreign-Held Bonds 85 would certainly seem at least 
inferential to the contrary. It is true that that decision 
was considered as involving a property tax on the interest 
from debts. The substantial distinction between such a 
tax and an income tax is difficult to perceive. There

*2 For a general discussion o£ jurisdiction in income taxation see 
Maguire, Relief From Double Taxation of Personal Incomes (19 2 3 ), 
32 Y ale  L . J. 757 ; Day, The Taxable Situs of Income (1 9 2 2 ), 8 C orn . 
L. Q. 36; Frost, The Power of the State to Domesticate Foreign Corpo
rations for Income Tax Purposes (1 9 2 5 ), 59 A m . L. R ev. 1 ; Kessler, 
Some Legal Problems of State Personal Income Taxation (1 9 2 5 ), 34 
Y a l e  L . J. 759, 863.

ss See G oodrich , op. cit. supra note 56, § 63.
84 Fidelity & Columbia Trust Co. v. City of Louisville, Ky„ supra 

note 20.
85 Supra note 1.
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is, also, the further argument that the Court has de
cided that a debt has no situs for either a property or 
an inheritance tax at the domicil of the debtor. As one 
learned writer has phrased it, “ Common sense requires that 
the fruit and the tree should be treated alike in taxes on 
nonresidents.” How authoritative are the dictates of 
“ common sense” remains to be seen. It is possible that the 
income tax is not to be determined by strict analogy to the 
property and inheritance taxes, and the Court may be 
swayed by another common sense consideration that the 
interest is normally produced by the debtor’s use of the 
capital behind the loan, at the state of his domicil. If a 
resident of State X purchases a mine 86 or an oil well87 in 
State Y, State Y may exact tribute on the return from the 
investment. On the other hand, if the same gentleman 
should lend money to a resident of State Y, “ common sense” 
might have some difficulty in seeing that an exaction should 
not be made from the fruit of this enterprise regardless of 
the status of the tree. This is not an academic question. 
Fifteen states now have income tax laws.88 In eight states 
there are constitutional provisions which make it impos
sible to adopt a personal income tax without amendment 
to the state constitution.89 In twelve states the adoption 
of a corporate income tax is inhibited by the state constitu
tion.90 In four states it is doubtful whether the state con
stitution will permit a personal income tax;91 and in one it 
is doubtful whether a corporate income tax can be adopted 
without violence to the state constitution.92 On the other

86 Lake Superior Consolidated Iron Mines v. Lord, 271 U. S. 577, 
46 Sup. Ct. 627 (1926).

87 Shaffer v. Carter, 252 U. S. 37, 40 Sup. Ct. 221 (1920).
88 Income tax laws have been adopted in the following States (the 

date succeeding the name of the State indicates the year of the law’s 
adoption): Arkansas, 1929; Delaware, 1917; Georgia, 1929; Massachu
setts, 1917; Mississippi, 1912; Missouri, 1917; New Hampshire, 1924; 
New York, 1919; North Carolina, 1921; North Dakota, 1919; Oklahoma, 
1913; Oregon, 1929; South Carolina, 1922; Virginia, 1843; Wisconsin, 
1911.

89 Alabama, Florida, Indiana, Maryland, Michigan, Minnesota, Ten
nessee, Wyoming.

90 Alabama, Arkansas, Florida, Georgia, Illinois, Indiana, Maryland, 
Michigan, Minnesota, Tennessee, West Virginia, Wyoming.

si Georgia, Illinois, Washington, West Virginia.
98 D odd, Sta te  Go vern m en t  (2 d  ed., 1928), 86, et seq.
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hand, it must be borne in mind that it is almost as easy to 
amend a state constitution in many jurisdictions as it is to 
pass a statute,93 and the fact that most of the state income 
tax laws are of comparatively recent origin (three of them 
were passed in 1929) and that there is power to enact such 
laws under the great bulk of the state constitutions, make 
it not improbable that this will soon become a source of 
state revenue comparable in scope and importance with the 
general property tax. Sooner or later, the Supreme Court 
will face the issue of multiple state income taxation. There 
is very little that can be honestly deemed conclusive in the 
way of precedent upon this point. The Supreme Court 
faces a problem in social engineering where recourse must 
be had to economics. It may be sincerely hoped that the 
Court’s economics will be a little more realistic and at least 
more candid than they have been in some other parts of 
jurisdiction to tax.

The third potentiality of a tax by the place where the 
loan is made presents a question somewhat analogous to 
that which is raised by taxation on the basis of a business 
situs. In the cases where a tax has been sustained on the 
basis of a business situs, the state which has been allowed 
the tax has been that of the debtors’ domicils. Whether 
this is a necessary or simply coincidential ingredient of 
the tax is open to question. If the tax is properly an excise 
on the conduct of a lending business, there is no clear 
reason why jurisdiction to tax should not hinge on the 
place where the loans are made, that is, where the business 
is conducted even though this does not happen to be that 
of the debtors’ domicils. By a parity of reasoning it would 
seem that an income tax might be imposed under similar 
circumstances. In order for such a tax to be licit, it would 
appear, however, that one loan would be insufficient upon 
which to ground jurisdiction to assess the tax. There 
would need be a congeries of loans. The tax on income 
would be in the nature of an excise on the profits of the 
business and a necessary postulate would consequently ap
pear to be a business, rather than an isolated transaction. 
It is, of course, impracticable to expect a numerical stand
ard. What amounts to conducting a business would re
pend on the peculiar facts and circumstances, a question 92

92 Washington.
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which would perhaps be analogous to the problem of when a 
corporation is doing business within a given jurisdiction.

Three possibilities are apparent in jurisdiction to impose 
an income tax on debts: will one or more of these be elim
inated? Analogies are not lacking to limit multiple tax
ation. On the other hand, the baffling nature of the income 
tax makes it possible to cut loose entirely from stabilized 
categories. The present tendency in property and inherit
ance taxation is to limit such taxes to the creditor’s domicil. 
Is it safe to assert that the same current will affect income 
taxes? Or has the pendulum swung to its extreme, so that 
we may expect a reaction in the other direction? It is not 
inconceivable that the fiscal and economic adjustments in
volved in state taxation of incomes will be so complex and 
contentious that the better part of wisdom might suggest 
to the Supreme Court to leave these problems to the states 
to be worked out by the states themselves through recip
rocal exemptions or some other device. After all, it is a 
fair assumption that the state governments are as so
licitous for the welfare of their citizens as the Supreme 
Court is for that of the country as a whole.
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TRIAL EXPERIENCES*
Martin Conboy

IN arranging a series of addresses on topics of interest to 
the Bar the committee on meetings has begun a work 

which will contribute materially to the importance and dig
nity of the association, and, as the New York Law Journal 
said yesterday morning, will employ “ the fine facilities of 
the new law home of the association” in a field “ of manifest 
usefulness to the Bar and to the public.”

When it was proposed that I begin such a series I ac
cepted, with a full appreciation of the honor implied by the 
invitation, but with certain misgivings as to the manner in 
which the obligation so imposed might best be discharged. 
There are some things I thought should be said, but I was 
not sure that this was a good time to say them. The ad
vertisement and notice of the meeting then came along, ex
plaining that experiences and not some academic topic were 
to be the subject of my discourse, and I then realized that 
those who had chosen the title expected that the impres
sions and convictions derived from observation of and par
ticipation in the work of the courts in this city and state 
would be converted into an expression of some interest to 
the members of the association.

The title was certainly not to be interpreted literally, be
cause I am not in my anecdotage, and it could not have been 
intended that this occasion should be seized upon as an 
autobiographical opportunity. Even if I were minded to 
reject the self-imposed reticence that deters the members 
of our profession from ever referring to their forensic en
counters, successful or otherwise, the tales would be tire
some, because, as every lawyer knows, the most of what 
takes place in the court room becomes unimportant and 
passes into oblivion. But while the relation of encounters 
in court could be of no interest or utility to this audience, 
I did feel that everyone who has been active in court work 
does acquire in the course of his experiences at the Bar cer

* An address delivered by Martin Conboy, Esq., under the auspices 
of the Committee on Meetings of the New York County Lawyers’ As
sociation; reprinted by permission of the Editor of the N e w  Y ork 
L a w  J o u r n a l .
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tain definite views concerning the administration of justice 
which might justify the expenditure of the time and pa
tience you will devote to listening to me this afternoon.

If anything of real value is obtained from the trial and 
other experiences of members of this profession of ours, 
there can be no better time to avail of it than the present, 
when our profession, including the judiciary, high and low, 
stands in the shadow of recent accusations. For it is not 
alone the judiciary that has been exposed to persistent criti
cism. We are favored with suggestions from time to time 
that the legal profession as a whole falls short of what it 
might be.

It seems to me, therefore, since taking an inventory is 
good practice, that we might profitably devote this occasion, 
the first of a series of addresses to be given under the aus
pices of this lawyers’ association, to considering where the 
legal profession stands in relation to the community of 
which we are a part. In the construction of this building 
we have invited the favorable notice of those who see it and 
pass by, but that would be an idle gesture if we, whose 
home it is, were not able to show that we are worthy dwell
ers in this home, conscious of our obligations and zealous 
in their discharge.

The main interest we share with the general public is 
concern for whatever has to do with the administration of 
justice. There was never a time when that was considered 
perfect beyond improvement, and we may take it there 
never will be such a time. In our own day criticism is of 
two sorts. There is active and constructive criticism ema
nating from within the profession, and there is criticism, 
sporadic rather than continuous, often captious rather than 
helpful, which is alleged to represent the views of laymen 
as distinguished from those of lawyers. It may be well to 
preface a survey of the situation by referring to some of 
the activities of this and other Bar associations, as indicate 
ing what the profession itself does for the improvement of 
the administration of justice.

We can claim that we begin at the beginning. Bar associ
ations have been trying for years to raise the standard of 
the Bar itself. We have been discussing, and we are never 
done discussing, the degree of scholarship that should be re
quired before one is allowed to begin the study of the law. 
Bar associations have provided during years past forums
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for discussion of the standards adopted by law schools, and 
of the methods of teaching that might best be employed in 
law schools, to the end that the future lawyer may be 
assured of a good grounding in the law. Bar associations 
have insisted upon careful inquiry into the character of 
anyone who seeks to enter the profession, whatever may 
be his intellectual attainments. It has been found ex
pedient, by the courts by whose order admission to the Bar 
is granted, to intrust to active members of Bar associations 
the task of making such inquiries. For better guidance and 
control of the conduct of such as have been admitted to the 
profession Bar associations have drafted, redrafted and 
amplified the code of professional ethics. Bar associations 
have instituted, through committees and officials assigned 
to that duty, machinery for investigating and conducting 
preliminary hearings on complaints of unprofessional con
duct against members of the Bar, and presenting to the 
courts charges of that nature that on investigation are 
proved to be well founded. Whenever it has happened that 
disreputable practices have been systematized and widely 
engaged in it has been the Bar associations that have ac
cumulated proofs of the abuse, and it has been the Bar 
associations that provided the means of exposing the ob
jectionable practices and enabling the courts to put an end 
to them.

Having striven to raise the standards of the legal pro
fession as to both character and learning, and to eliminate 
those who may prove unworthy, Bar associations address 
themselves to consideration of the quality of the judiciary. 
Others may aggressively assert, as from time to time they 
do, that the selection of men high in their profession for 
judicial office is essential in the public interest. Bar asso
ciations endeavor to give practical effect to that declara
tion. Their committees on the judiciary are not content 
with issuing reminders that one star exceeds another in 
glory. They do not shrink from asserting that one named 
individual is to be preferred to another named individual. 
In some instances they have authorized their committees, 
when an appointment is to be made, to volunteer to the ap
pointing authority a statement of preference for a nominee 
of their own choice, without waiting to pass upon the 
merits of persons whose names are put forward by others.

If one might suggest an improvement upon present
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methods, it would be that associations in the same locality 
should provide for joint action by their judiciary com
mittees, so that we should be spared the unfortunate spec
tacle of approval or recommendation by one association of 
a candidate for judicial office who is neither recommended 
nor approved by another association.

Nor do the Bar associations withdraw from the scene 
when judicial positions have been filled. They have com
mittees whose duty it is to observe what goes on in and 
about the various courts, and these committees are ex
pected to discover any abuses there may be, and then to 
find the means of exposing and ending such abuses.

We hear now and then complaints of delay, or of in
equality, or of some other defect in the administration of 
justice. When such complaints originate outside the pro
fession the utterance of the grievance quite frequently 
marks the end of the incident. Usually such complaints are 
most prevalent at election time, and unfortunately resolve 
into terms of political conflict. Bar associations do not let 
go so easily, and we know that the best minds in the pro
fession are constantly seeking the best road to law reform. 
The fact that such men, in the American Law Institute, the 
most important law laboratory in the world, the American 
Bar Association, and elsewhere, are not invariably cock
sure as to either diagnosis or remedy signifies only that 
they know too much about present difficulties to offer, as a 
mere sop to unreflecting demands, suggested remedies that 
might only be productive of new and greater difficulties.

This enumeration of interests is not intended to cover 
all the activities of Bar associations, nor even all their 
preoccupations with the reputation of the Bar and the effi
ciency of the Bench. Those who give themselves to such 
work never claim to have attained perfection, but they do 
constantly pursue it. One is conscious that the mere men
tion of these activities implies the existence of an uneasy 
feeling about the courts, and the courts are the summits of 
the profession. But our vision would be limited indeed if 
we were to think of our judicial institutions as interested 
only in so far as they provide a field for the exercise of our 
ingenuity as reformers. If we are to include the Bench 
in a statement of the obligation of society to the legal pro
fession, it is important that the judiciary be viewed in its 
true proportions. A traveler among mountains, seeing only
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what is close at hand, may be conscious of lurking dangers 
at every step. If one sees the same mountains on a clear 
day from a distant plain, what impresses him is their mass
ive grandeur, their unapproachable detachment, their aus
tere and inviolable dignity. The courts in this state can 
well bear inspection by either method of approach.

The Court of Appeals and the Supreme Court of New 
York, the Circuit Court of Appeals and the District Courts, 
established in this state, are splendid courts. There are 
those amongst us who have had opportunity at Washington 
to form first-hand opinions, and they do not hesitate to 
affirm that the Circuit Court of Appeals for the Second 
Circuit ranks with the best in the country, and that the 
same applies to the District Court for the Southern Dis
trict; and I do not by this statement imply any disparage
ment of the other District Courts of this state. What is 
true of the federal courts is also true of the state courts.

By common admission our Court of Appeals will bear 
comparison with any court anywhere. There has never 
been a time since it was established when its repute has 
been higher than it is today. Eminent as have been some 
of his predecessors, the Chief Judge who now presides over 
its deliberations will take rank with the most eminent of all. 
Wherever men give serious thought to the foundations of 
the law, wherever men are appreciative of lucid and author
itative expositions of its principles and their application, 
there Chief Judge Cardozo is without a rival. His actual 
authority may be limited to the Empire State, but to the 
empire under his legal, judicial and intellectual influence 
there are no boundaries. And the Court of Appeals can
not be thought of as a one-man court. His colleagues are 
likewise worthy of the confidence reposed in them and of 
the high judicial estate to which they have been called.

When we contemplate the labors and achievements of the 
Appellate Division of our Supreme Court (and I speak 
most familiarly of that court for the First Judicial Depart
ment) our admiration is in no sense diminished. However 
great may be the demands upon their time, and perhaps also 
on their forgiving patience, the Presiding Justice and his 
associates continue to dispose of a multitude of matters 
without delay. They keep their calendars abreast of the 
new business that pours in upon them day by day in never- 
ending stream.
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The general public, as a rule unmindful and even un
aware of conditions which give rise to no complaint, dis
plays no curiosity as to how all this is managed. Prob
ably we are all rather indifferent about things that do not 
immediately concern us, however important they may be in 
the eyes of others. But when one has acquired the habit 
of daily reading in the New York Law Journal, and finding 
what he wants to see or wants not to see, he gets to know 
something about judges and how they work. What we do 
know is that, take them by and large, and I am not unmind
ful of the exceptions, there are few men in any walk of 
life who give themselves so unremittingly to their labor 
as do the judges in our courts. They devote to it what 
ought to be their hours of leisure as well as their office 
hours. They sacrifice their comforts and sometimes their 
health for the single purpose of preventing that delay which 
is a denial of justice.

Are they all men of uniform ability? They are not. In 
the Supreme Court of New York there are 112 judges, this 
number including those who are assigned to the Appellate 
Divisions. No method has yet been devised of selecting 112 
men of whom none shall be more highly esteemed than the 
others. Probably no method ever will be devised under 
which everybody will be convinced that one lawyer chosen 
for the Bench is even as good as ten others who might have 
been chosen. If selections for judicial office were made 
by the Angel Gabriel instead of those who do make 
them, approval still would not be unanimous. Sometimes 
the voluntary suggestion of a Bar association proves un
fortunate; sometimes its failure to endorse proves unjusti
fied by the event. But fallible though we may be in our 
judgment, critical though we may be at the outset of every 
judge’s career, the fact is recognized by all of us that the 
members of our Supreme Court measure up to their respon
sibilities with a degree of acceptance and efficiency that 
establishes a high average of qualification. The attorney 
who is apprehensive that the interest of his client will 
suffer through the inadequacy of the judge before whom 
it is presented is more likely to be disappointed than con
firmed in that apprehension.

And now, since we are taking stock, so to say, of the 
relationship between the law and the public, it may not be 
amiss to say something of what lawyers have done and are
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doing to meet the great changes that have come in our 
time. Whether we believe that the world is changing for 
the worse, or whether we believe it is changing for the bet
ter, what is certain is that there have been momentous 
changes. There is one good reason why people do not have 
to give much thought to them. Thanks largely to the legal 
profession, what is new and might have been disturbing 
has been made to fit in with what was old. Ways have been 
found to give effective assertion to new rights without ex
posing society to new dangers, and it is only right to note 
that this has been brought about through the initiative of 
the legal profession, through the activities of Bar associa
tions, through the guidance of lawyers in legislative bodies, 
and through the interpretative influence of the courts.

I was impressed by a paragraph in the annual address 
of a president of a state Bar association delivered last year. 
He had been discussing the consequences of group organiza
tion on business and occupations in this country, and then 
he came to this observation: “ into the conflicts and confu
sion attending (the change from individualism to collectiv
ism) (the lawyer) has had to introduce some semblance 
of coherence and order. From the scrapping of old indi
vidualist values he has managed to save some vestige of 
individual rights. In the flexible principles of jurispru
dence he has found the means of adjusting the new collectiv
ism to the public good, and of preserving to the individual 
a workable measure of personal justice. In the storm of 
legislation he manned the lifeboats, saving some from 
drowning and teachings others to swim, and now that we 
are on the smoother, if unfathomed, waters of regulation 
he has at once to handle the wheel and trim the sails. This 
he has done and this he must continue to do, despite a 
political machinery designed to serve an individualistic 
state of society, and despite the added burden imposed by 
those who regard the law not as the science of human rela
tions in general, but as a magic formula for the cure of all 
social, industrial and political ills. In the process of recon
ciling group demands with the needs of society as a whole 
and with the inherent rights of the individual he has been 
so indispensable that he has never had the time, even if he 
had the inclination, to become ‘group conscious’ on his 
own account. Struggling with the load which new theories 
of legislation, politics, industry and crime have placed upon
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him and the courts, and frequently blamed for the inevita
ble results, he has been too busy to make organized protest 
against either the burden or the blame. He has been too 
occupied in defining and protecting the rights and preroga
tives of others to define or assert his own.”

If you want quick examples of this activity you have only 
to glance at what has happened, much of it since I came to 
the Bar, in regard to the law of private property and to 
the law of master and servant.

Under the law of private property as it stood hardly 
more than a generation ago the vast railroad organizations 
which came into existence in the last quarter of the nine
teenth century could exercise a power equal to the power 
of taxation. They made use of the power the law gave 
them. They even, when it suited them, resorted to meas
ures of unequal taxation, serving the advantage of some and 
bringing ruin to others through accepting low freight rates 
from one and demanding high rates from the other, al
though the two might be competitors. Vast fortunes were 
made and many small fortunes were lost under the shelter 
and through the misapplication of the law of private prop
erty. All that is now changed by laws drafted and en
forced by lawyers.

The law of private property, without change, would have 
confined the operation of airplanes and airships to the air 
above the sea and navigable rivers, as there was no land 
without an owner upon whose property an aviator must 
trespass if he flew over it. The law of private property 
had to be accommodated to the progress of invention, and 
it was the lawyers who found the way to reconcile the new 
situation to the old.

When the radio transmission reached its maximum ex
pansion the emanations of any one station would have been 
reduced to cacophony by the interference of emanations 
from other stations unless something drastic were done. 
There was no law of the air. But there were lawyers. And 
it was lawyers who found the way to make law apply to 
the occupation of those mysterious channels of the air 
whose existence science had disclosed.

We speak of the present as the machine age. When we 
say that we have in mind a general condition of which our 
fathers had neither experience nor notion. The law of mas
ter and servant was among the most venerable of our insti
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tutions. There were crystallized in it the doctrines of 
assumption of risk, of fellow servant, of contributory negli
gence. Against the machine the employee could not bear 
the handicaps jurisprudence imposed upon him. The Work
men’s Compensation Laws and the bureaus for making 
them effective are the solution of the problem of adjusting 
old laws to new conditions.

Conditions may and do change, and when they do the 
progress of which change is the indication must be pre
served. But if progress is to be orderly and the commu
nity is not to be disturbed, the change must not bear down 
unduly upon individual rights. It is to the profession of 
the law that much of the credit for maintaining the equilib
rium is due.

Whence comes much of the complaint about lawyers and 
courts? Whenever anything goes wrong; whenever there 
is serious disagreement over principles or practices, the cry 
goes up, “ There ought to be a law!” and we proceed to make 
a law. Sometimes, when out of their knowledge and experi
ence lawyers utter warnings of what may be looked for, the 
warnings are listened to, and sometimes they are not. 
When it is obvious that mistakes have been made the reas
oning appears to be that it makes little difference, as the 
burden will fall upon the courts. If the new law is uncon
stitutional the courts will make an end of it. If the new 
law turns out to be unworkable it is the clogged calendars 
of the courts that draw attention to the fact. In such cases 
there will always be some who are honest enough to admit 
that the fault may be in the law itself, but there will always 
be others who find it much easier to blame the police, the 
prosecutors, the courts and any others connected with the 
administration of justice, whenever their own expectations 
have not been realized.

So when we are told, in terms of the widest generaliza
tion, that the course of justice is not swift and is not sure, 
and that drastic reform is the only and the sovereign rem
edy, we are justified in suspecting that no little confusion 
exists in the minds of those who adopt the simple formula: 
“ Reform the courts and all will be well.”

If there were no other reason for hesitation, one might 
find such a reason in the assumption, which has been put 
forward with some formality, that laymen can do for the 
reform of the law what lawyers themselves cannot be
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expected or even perhaps trusted to do. The laymen are 
supposed to know what is in the minds of the great mass 
of the people on the subject and to be the best judges of 
how the popular demand can be met.

We may concede it to be within the probabilities that men 
not engaged in the practice of the law, but who are of high 
attainment in other fields, and who have good sense and 
good judgment, might make useful contributions to the dis
cussion of even a highly technical subject outside the range 
of their experience. It has happened before and may hap
pen again. But they would need to be men of unusual 
capacity. The vast majority of laymen never go to law 
and never go near a court. One might doubt the existence 
among them of any widespread interest in or any specific 
knowledge of the machinery of the law. It may be said 
that there are individuals whose presence on a commission 
to study the reform of the law would be helpful. But at 
least it can be said that they will find much that is help
ful to them in the discussions on the subject that have gone 
on in this and other Bar associations in recent years, and 
that command our serious attention in season and out of 
season. All of the topics of legal reform that constitute 
the work of the many committees of this association year 
in and year out are, all of them, outside the field of knowl
edge of more than one in a million laymen. There is always 
to be considered the bearing of constitutional provisions 
which may stand in the way of improvement, whether of 
substantive law, or procedure, or the courts, or the Bar. 
These are fundamental considerations, but it is doubtful 
that there are many laymen capable of making a study of 
the subject for themselves, or of tracing the historical 
development that determines its necessity and utility.

In what concerns the judiciary there is great need for 
popular education, but one must add that there seems to be 
but little desire for it. Do the people who sometimes criti
cize the judiciary object to the method of their appoint
ment? They do not. Bar associations may issue state
ments covering the reasons for preferring one candidate to 
another, but is any heed paid to such statements? Very 
seldom. Too often, when the judiciary is subjected to 
attack, it is seen that the methods suggested for remedying 
conditions lose sight of fundamental principles. In most 
cases it is almost altogether forgotten that there are con



462 G EORGETOW N L A W  JOURNAL

stitutional provisions that were designed expressly to re
move the judiciary from the play of political passion. 
Scarcely anyone seems to remember that the judiciary has 
rights that are not lightly to be invaded.

The three branches of our government, legislative, execu
tive and judicial, have their respective spheres, and the 
areas within which one may impinge upon the others have 
been carefully delineated. The judiciary may pass upon the 
validity of legislation and may determine whether execu
tive acts are conformable to fundamental law or to specific 
enactments, but can have no part in the making of laws or 
in executive administration. And the Legislature no more 
possesses the power of trying members of the judiciary, ex
cept as part of a court on formal charges, than the judiciary 
has power to try the members of the Legislature except on 
specific indictment. The executive and a branch of the 
Legislature, sitting with the Court of Appeals, have the 
power of impeachment where definite charges are made 
against a Judge of the Court of Appeals or a Justice of 
the Supreme Court. The Senate, on consideration of a 
statement of charges formulated by the governor, has 
authority to remove a judge from his position in other 
courts. The defects in attacks upon and criticism of the 
judiciary, other than those contemplated by the constitu
tion, is that they are expressed in terms of politics, or, if 
persisted in, lead inevitably into the domain of politics, and 
it is because this tendency was foreseen, and because it 
was foreseen, that safeguards of the independence of the 
judiciary would be necessary in just such circumstances, 
that judges were protected from being assailed except by 
the methods I have mentioned.

These provisions did not, however, afford the judiciary 
complete protection against the threat to their indepen
dence traceable to politics. With a view to increasing that 
protection it was enacted, in 1906 (chap. 503, sec. 2) : “ No 
candidate for judicial office shall, directly or indirectly, 
make any contribution of money or other thing of value, 
nor shall any contribution be solicited of him.”

It is a matter of deep regret and chagrin to every lawyer, 
to every Bar association, that the question of whether a 
judgeship can be or is bought and paid for should ever be 
raised. This is not the first time, however, that it has 
been raised. Those of you who are curious about the his
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tory of the legislation under which those guilty of such 
practices may be punished, for there is such legislation and 
there have been convictions under it, may find that history 
in 213 New York, at pages 375 and following, and there 
also you will find, in the opinion of the court, an interest
ing quotation from The American Commonwealth, by 
James Bryce, second edition, published in 1891.

If there should prove to be merit at this time in such an 
accusation, the blame is largely upon those who submit to 
the conditions of which they complain. It would help a 
great deal if they could be induced to formulate their ideals. 
There is no mystery about the qualities that go to the mak
ing of a good judge. Rufus Choate named them a long 
time ago, and what he then said still holds good.

“ They are,” said he, “an uncommon, recondite and diffi
cult learning, a certain power and turn of mind and cast 
of character, which, until they come actually, and for a 
considerable length of time, and in many varieties of cir
cumstances, to be displayed upon the Bench itself, may 
be almost unmarked but by near and professional ob
servers.”

The public demand these qualities, but do they insist 
upon getting them at the only time they are to be had? 
They do not. They encourage the idea that a judgeship is a 
job, and that party considerations should be put first in 
filling that job, and the encouragement is given to those 
who by the nature of their occupation are concerned first 
with party considerations. The safeguard against selection 
so made is not in any high motive of theirs, and not in any 
determination of the people that the judiciary must be re
spected ; rather is it in the fact that the appointee, who has 
been trained in the law, yields to the ambition, shared by 
every lawyer, to do his best when he enters upon a judicial 
career.

Apart from this, whose adequacy may be questioned, 
there is no safeguard, under the present system of select
ing judges, except the vigilance of the Bar associations. 
While they cannot nominate for judicial office they have 
exercised and will continue to exercise a salutary restrain
ing influence upon nominations. This influence will be 
substantially increased if the voters will give heed to the 
recommendations and warnings of the associations, which 
have no other purpose to serve, in this connection, than
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to see that those who are elevated to the Bench have the 
qualities essential for the proper discharge of the duties of 
judicial office.

These are the results of my trial experiences. Neither 
the association nor any member thereof is committed by 
this discourse to the views I have expressed. To sum it all 
up, judges and lawyers, like other folk, are human beings, 
with the qualities, virtues and imperfections of our fallen 
race. They deserve no sweeping censure, nor does their 
work justify only criticism and condemnation. They are 
not on a dead level either of efficiency or inefficiency, and 
sometimes there are found at the Bar, and more rarely on 
the Bench, unworthy men. The very vigor of the con
demnation that awaits them when they fall is the measure 
of their obligation and the proof that in the main it is dis
charged honestly and well.
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THE SUPREME COURT
ASSOCIATE JUSTICE OLIVER WENDELL HOLMES
“ The work never is done, while the power to work re

mains.”

T HUS did the indefatigable veteran of the American 
Bench, Associate Justice Oliver Wendell Holmes of 

the Supreme Court of the United States, crystalize the story 
of a lifetime. At ninety, when most men have long since 
surrendered their declining years to the twilight of age 
and rest content to review a cavalcade which the memory 
of yesterdays makes, an “ exemplar of youth” recites a 
creed that “ to live is to function.”

For almost half a century has Mr. Justice Holmes been 
a figure of consequence in American judicial circles. He 
came to the Supreme Court of the United States in 1902 
after some seventeen years as Associate Justice and Chief 
Justice of the Supreme Judicial Court of Massachusetts. 
To both tribunals he brought a mind assiduously schooled 
and by nature generously endowed— the mind that bore 
to the legal fraternity in 1881 his classic, The Common 
Law.

Into that volume of fifty years ago the philosophic jurist 
wrote his then vast knowledge of the law with a literary 
and scholastic vigor that has followed him down through 
the years.

“ However much we may codify the law into a series of 
seemingly self-sufficient propositions,” he said, “those prop
ositions will be but a phase in a continuous growth. To 
understand their scope fully, to know how they will be 
dealt with by judges trained in the past which the law em
bodies, we must ourselves know something of that past. 
The history of what the law has been is necessary to 
the knowledge of what the law is.”

Twenty years later he declared that his way “has been 
by the ocean of the law.”

Upon his ninetieth birthday, March 8, 1931, he was eulo
gized by the Chief Justice, Charles Evans Hughes, as “ more 
modern than the modernist because he knows what is not 
modern, truer to the old than many a conservative because 
he knows how it became such and what in it is worth pre
serving.”
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Invincibly young, he was trained in a past that he lived 
and saw and understood. With the knowledge of great age 
and the experience of years, he has, perhaps more than 
any other man now living, that background “ necessary to 
the knowledge of what the law is.” He has viewed with 
interest and understanding more phases of its “continuous 
growth” than any other.

Beneath his hand are cases concluded, the dried essence 
of things once alive. He has seen many a conflict end in 
victory or defeat. By his decision men have sickened and 
pined and died or passed thence free and forgotten. But 
Holmes remains.

Upon being tendered the felicitations of the bar and the 
bench, the world heard him say:

“ In this symposium my part is only to sit in silence. To 
express one’s feelings as the end draws near is too inti
mate a task.

“ But I may mention one thought that comes to me as a 
listener in. The riders in a race do not stop short when 
they reach the goal. There is a little finishing canter be
fore coming to a standstill. There is time to hear the kind 
voice of friends and to say to oneself: the work is done. 
But just as one says that, the answer comes: the race is 
over, but the work never is done while the power to work 
remains. The canter that brings you tot a standstill need 
not be only coming to rest. It cannot be, while you still 
live. For to live is to function. That is all there is in 
living.

“And so I end with a line from a Latin poet who uttered 
the message more than fifteen hundred years ago:

“ ‘Death plucks my ear and says “ Live— I am coming.” ’ ”
To one of his writings, Mr. Justice Holmes gave the title 

“ The Path of the Law.” Like his birthday address, that 
title was pregnant with the whole philosophy of the law 
and his life. It embodies a conception of movement and 
progress. It is a conception of law as a way of life, a cana- 
lizer of liquid opinion, absorbing unto itself elements from 
the surrounding atmosphere.

The Associate Justice has now been on the Supreme 
Bench for over twenty-eight years. Over seventeen thou
sand cases have been entered on the court’s docket in that 
time. Eight of the court’s members throughout its history
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have served over thirty years. Chief Justice Marshall and 
Associate Justice Field sat there for thirty-four years, the 
latter holding the record by a few months.

Contrasted with the energetic and brilliant work of Jus
tice Holmes, one recalls the efforts of the court to urge the 
retirement of Justice Field. Before his time a committee 
of the court had waited upon Justice Grier to advise him 
of the unfortunate consequences of his being in a position 
to cast a deciding vote in the legal tender cases when he 
was not able properly to address himself to it.

When Justice Field had tarried too long, it occurred to 
the other members of the Court that he had served on the 
committee which waited upon Justice Grier to suggest his 
retirement, relates Chief Justice Hughes.

“ It was thought that recalling that to his memory might 
aid him to decide to retire. Justice Harlan was deputed 
to make the suggestion. He went over to Justice Field, who 
was sitting alone on a settee in the robing room apparently 
oblivious of his surroundings, and after rousing him grad
ually approached the question, asking him if he did not 
recall how anxious the Court had become with respect to 
Justice Grier’s condition and the feeling of the other Jus
tices that in his own interest and in that of the Court 
he should give up his work. Justice Harlan asked if Jus
tice Field did not remember what had been said to Justice 
Grier on that occasion. The old man listened, gradually 
became alert and finally, with his eyes blazing with the old 
fire of youth, he burst out:

“ ‘Yes! And a dirtier day’s work I never did in my 
life.’ ”

That was the last effort to induce his retirement. He 
resigned not long after.

Conscious that the end draws near, Justice Holmes can 
hardly be replaced when that time comes as, in the course 
of events, it must.

Logical and penetrating in intellect, bold in thought and 
tenacious in conviction, lofty and unselfish in his devotion 
to his country, it is not too much to say that none of those 
who have held that great seat has filled it more worthily 
or more faithfully. As was said of the late Chief Justice 
White, “ when his sculptored presentment comes to join 
those of his predecessors on the walls of that historic cham
ber, even that immortal company will be the richer for his 
presence.”
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CASES ACCORDED HEARING
With the oral arguments of the October 1930 term behind 

it, the Supreme Court of the United States turns its atten
tions each year near the first of May to the matter of clean
ing up its dockets. To act officially on every case before 
it is an undertaking of no mean proportions. In June, 
1930, for the first time in over 25 years, the term was 
brought to an end with nothing remaining for official ac
tion. All petitions for writs of certiorari and all jurisdic
tional statements in appeal cases which had been sub
mitted to the court had been acted upon. All cases which 
had been argued and were under advisement were disposed 
of. One hundred and seventy-two cases were ordered to 
the docket of the October 1930 term. Only 22 of them had 
been docketed prior to January 1, 1930.

From 1920 to 1924 the number of cases placed on the 
court’s docket rose from 941 to 1,291. In 1925 they dropped 
to 1,282 and then on down until the 947 mark was reached 
in 1928. A rise began in 1929 again to 963. The current 
1930 term will undoubtedly carry a further rise, the docket 
numbers being higher by 50 when compared with the same 
dates of the last term.

Of the many cases docketed comparatively few run the 
gamut of the court to merit a review. From February 24 
until April 13 only 18 were accorded a hearing.

The so-called California “ Red Flag” law, declaring the 
display of anarchistic emblems a felony, was granted a 
hearing. The question of its constitutionality is brought 
before the court in the case of Yetta Stromberg v. People 
of the State of California, No. 584, on appeal from the Dis
trict Court of Appeal of the State of California, Fourth 
Appellate District, which sustained the statute.

The defendant-appellant, a 19 year old girl, was convicted 
under the statute for the raising of a Communist flag at a 
children’s summer camp in the foothills of the San Ber
nardino Mountains. She assumed all responsibility for the 
display of the flag, which, she testified, was not raised as 
an emblem of opposition to organized government or as a 
stimulus to anarchistic action or as an aid to propaganda 
of a seditious character. She said it was the flag of Russia 
and of the Workers (Communist) Party in America.

In the appellant’s brief, the constitutionality of the law
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has been attacked as inherently violative of the Fourteenth 
Amendment, and particularly the due process clause. In 
support of this contention it was urged that freedom of 
speech and of the press are among the fundamental per
sonal liberties protected by the “ due process” clause from 
impairment by the States. The test of the constitutionality 
of such laws affecting the freedom of speech is the clear 
and present danger principle. Such existing danger is 
denied and in the absence of a declaration of it by the leg
islature in enacting the law, it is contended, the law is void. 
“ Freedom of speech” is to be construed as freedom of ex
pression.

It is also void for uncertainty, the brief for appellant
asserts, in that it does not distinguish between philosophical 
anarchism and the anarchism of violence. Reviewing cer
tain cases involving sedition statutes it was urged that no
where have decisions upheld statutes penalizing all oppo
sition to organized government or all kinds of propaganda 
of a seditious character. In that it does penalize all oppo
sition, it was said to be arbitrary and unreasonable.

The State, on the other hand, denied the validity of any 
of these attacks in its brief. It was there pointed out that 
the freedom of speech guaranteed by the Federal consti
tution is not unlimited and unrestricted, and a State may 
in the exercise of its police power enact statutes for the 
protection of the public from utterances and demonstra
tions which threaten organized government. Referring to 
the Gitlow case it was noted that there was no statutory 
declaration of existing danger such as was contended to 
be necessary by the appellant. “ This determination is made 
by the legislature by its mere enactment of the law.”

Arguing upon definitions of anarchy the State submitted 
that the law was not uncertain.

It was submitted that while it might be true that the 
State could not enact a law which interdicted the advocacy 
of the overthrow of this government, and the substituting 
of another form of government in its place, yet it would 
seem that where the overthrow of all organized govern
ment is advocated that the State should be entitled to punish 
such action on the ground that in effect an entire absence 
of all law and order has been instigated, and furthermore 
that the teaching of such doctrines threatens breaches of 
the peace.
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In Fetters, etc. v. United States ex rel Cunningham, No. 
720, a Senate contempt case brings about a question of 
criminal law. The court is asked to determine whether 
an indictment which charged Thomas W. Cunningham with 
refusal to answer certain questions as to the origin of cer
tain contributions to the Vare senatorial campaign in 1926 
was sufficient evidence of probable cause to sustain an order 
of removal from Philadelphia to the District of Columbia 
for trial in proceedings under sec. 1014, R. S.

It appears that the Senate sub-committee questioned the 
witness and obtained an admission that he had contributed 
$50,000 to the campaign. They then asked whether the 
money was his own, where he got it, whether it was his 
savings and the like. He declined to answer all of them 
on the ground that it was his own business where the 
money came from. It was a personal matter, he asserted, 
though he declared that the money was his own.

The indictment set out the resolutions under which the 
investigation was carried on and also the questions and 
answers in which the contempt was claimed.

The argument on the government side of the case was 
that the answers to the question were pertinent to the Sen
ate’s inquiry in that it might have developed an interested 
source from which the money came. The argument on the 
other side was that the questions were of such a nature 
that the Senate could not ask them and demand an answer 
since it was acting in a legislative capacity and not a ju
dicial capacity in passing on the qualifications of the Sena
tor. It is to be noted that the sub-committee was operat
ing under the Senate as constituted before Mr. Vare took 
his seat and to which he had not been elected.

Jurisdiction over a case purporting to involve the validity 
of a Minnesota statute making compulsory the insertion of 
arbitration provisions in fire insurance policies, has been 
postponed until a hearing on the merits. The case is 
Hardware Dealers Mutual Fire Ins. Co. v. Glidden, No. 
665.

Two cases relating to the activities of the Interstate 
Commerce Commission have also been accorded reviews. 
In one is challenged the validity of an order of the Commis
sion regulating certain differential export, import and 
coastwise freight rates between the two great southern 
ports, New Orleans and Galveston. In this case, Texas &
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Pacific Ry. Co. et al. v. United States, Interstate Commerce 
Commission et al., No. 744, the charge is made that the 
rates prescribed by the commission tend to discriminate 
between the two ports in favor of Galveston.

The second case, Brady v. United States et al., No. 632, 
presents what is becoming a very important matter to 
shippers, namely, the jurisdiction of the Federal District 
Courts to review negative orders of the Commission en
tered in reparation proceedings.

A case of interest to labor and bearing upon efforts to 
arbitrate employer-employee difficulties is brought to the 
court in Virginia Railway Co. v. Chambers et al., Nos. 733- 
735. These cases arose in the Fourth Circuit following 
the discharge of three railway employees. The railroad had 
a working arrangement with the railway employees’ union 
whereby it accorded a hearing where conflicts as to the 
justice of the discharge were tried. The adjudicating of
ficers were of the railroad and they sustained the dis
charges. A strike was called and the United States Rail
road Labor Board stepped in to settle differences. Among 
other things taken up was the matter of the three dis
charged employees. The Board decided that the dis
charges were without just cause and ordered the railroad 
to reinstate the men. The railroad, in compliance, posted 
the men’s names for duty but they refused to go back to 
work because the strike was still in progress. Suit was 
then instituted for pay.

The question, as presented by the briefs, is to test the 
the effect of the Railway Labor Board’s arbitration deci
sion to create a binding contract between the parties.

Five State tax cases will be heard. Two of the cases 
come from Iowa, one each from North and South Carolina 
and one from Pennsylvania.

Both Iowa cases relate to banks. In Iowa^Des Moines 
National Bank v. Stewart, No. 711, the question is whether 
there was a discrimination between national banks and 
other moneyed capital. The claim is made that in 1919- 
1922 the petitioner’s shares of national bank stock were 
subjected to taxation at rates greater than that imposed 
on other capital in violation of sec. 5219, Revised Statutes 
of the United States.1 1

1 For comment on this case in the State court, see (1931) 19 G eorge
to w n  L a w  J o u r n al  382.
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In Central State Bank v. Stewart, No. 712, it is claimed 
that shares of state bank stock, during the same years, were 
also discriminated against.

North Carolina’s chain store fax is under attack in 
Great Atlantic & Pacific Tea Co. et al. v. Maxwell, No. 649.

The South Carolina case, Graniteville Manufacturing 
Company v. Query et al., No. 596, calls back to memory the 
Boston Tea Party and pre-Revolutionary days. It involves 
the now almost extinct stamp tax. The question presented 
is whether the South Carolina documentary stamp tax was 
properly imposed upon notes signed in that State by officers 
of a South Carolina corporation but sent to banks in other 
states (and to Boston, incidentally) for the purpose of se
curing loans made by bankers in those foreign states.

The natural resources of coal in Pennsylvania have given 
birth to almost as many law suits as it has produced car
loads of the old fashioned furnace filler. Now, in Cumber
land Coal Co. et al. v. Board of Revision of Tax Assess
ments in Green City, Pa., Nos. 687-693, the court has be
fore it the validity of a method of assessing a property tax 
on coal lands. It is asked to determine whether this method 
of assessing coal lands in the county, under which all coal 
happened to lie within purely arbitrary lines, by valuation 
irrespective of actual value, violates the Equal Protection 
clause of the Fourteenth Amendment, under the claim that 
the method disregards distances from transportation, other 
economic factors, and market value of coal per acre varying 
throughout each township. F. K. D.
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NOTES
ADMIRALTY— Compensation for Death of Stevedore; Conflict of 

Laws, Foreign Vessel in American Port; Statutory Interpreta
tion ; Fundamental Policy.

It is well known that, apart from statute, in personal injury cases 
the negligence of a fello.w servant constitutes a bar to recovery, this 
not being very old common law.i However, the seaman was better 
treated, according to the admiralty practice. The seaman being 
bound to the ship and compelled to work, was, when injured or fallen 
sick, given what was known as maintenance and cure. He was en
titled to wages to the end of the voyage. The principle of mainten
ance and cure was later extended to cover wages and medical care till 
a reasonable time after the voyage was completed. The maintenance 
and cure did not mean an absolute cure; it covered just reasonable 
medical treatment.1 2

State workmen’s compensation laws were being passed. They gen
erally abolished the fellow servant rule, provided for compensation 
in case of injury or death, and made other changes in the common 
law. Under such laws the seafaring workers would be better treated 
than under the admiralty practice of maintenance and cure. Could 
Congress, having power to legislate on maritime matters,3 4 * adopt the 
State compensation statutes for purposes of admiralty? In Southern 
Pacific Go. v. Jensen fi the claimant sued under a State statute, there 
being a general Federal statute3 not specifically mentioning the State 
compensation laws. In that case the claimant lost. Forthwith Con
gress amended the statute by the Act of October 6, 1917, c. 97, 40 
Stat. 395. However, the “saving . . .  to claimants the rights and rem
edies under the workmen’s compensation law of any State” proved of 
no avail when that statute appeared before the court in the case of 
Knickerbocker Ice Co. v. Stewart,6 The theory was that if the State 
compensation law would apply, the beautiful uniformity of the ad
miralty law in its international sense would be marred. Undaunted, 
Congress again amended the law in the Act of June 10, 1922, c. 216, 42 
Stat. 634. But in Washington v. Dawson & Go.fi this final attempt to 
make the compensation laws of the several States apply, was held 
unconstitutional.

1 Priestley v. Fowler, 3 Mees. & W. 1, Murph. & H. 305, 1 Jur. 987, 
7 L.J. Exch. N.S. 42, 19 Eng. Rul. Cas. 102 (1837). Murray v. South 
Carolina, 1 McMull. L. 385, 36 Am. Dec. 268 (1841).

2 City of Alexandria, 17 Fed. 390 (1883). The Mars, 149 Fed. 729 
(1907); The Bouker No. 2, 241 Fed. 831 (1917). The Pochasset, 295 
Fed. 6 (1924).

3 Constitution, Art. Ill, §2, clause 3; Art. I, §8, clause 18.
4 244 U. S. 205, 61 L.Ed. 1084, 37 S.Ct. 523 (1917).
3 Rev. Stats., §563 (8 ); Jud. Code §24 (3), 36 Stat. 1087, 1091, c. 231. 
3 253 U. S. 149, 64 L.Ed. 834, 40 S.Ct. 438 (1920).
 ̂264 U. S. 219, 68 L.Ed. 646, 44 S.Ct. 302 (1924).
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The judiciary has carefully prevented the legislature from marring 
the symmetry of the admiralty law. Has the judiciary held itself up 
to as rigorous a standard? Or is the judiciary tempted bountifully 
to trespass upon the rule which it has set up? In the Harrisburg,* 
it was held that the admiralty law, as is, provided no survival for 
a claim for the death of a maritime worker. However, that rule was 
relaxed where it .was said that the subject matter of the action was of 
purely local concern. In such a case the compensation statute of the 
State in whose navigable waters the injury occurred, would apply.8 
In Millers' Underwriters v. Brand,10 a diver was suffocated when, 
thirty-five feet from the bank of a river, he was sawing timbers at 
the bottom of the river. It was held that this was a matter of purely 
local concern; so the State compensation law of Texas was applied 
and recovery allowed for the death. In the Montezuma,u a seaman 
was ashore in the course of the ordinary duties of a seaman, when he 
was injured by a cable. He got no compensation, but was awarded 
maintenance and cure. In London Co. v. Industrial Comm’n 12 it was 
held that the compensation statute of California would not apply 
where three sailors drowned when a fishing launch capsized. The 
court reviews all the previous local cases where the local State law 
was applied, but thinks that in the particular case, it was not war
ranted in applying State law. In Baizley Iron Works v. Span,13 a 
“blacksmith helper” was painting angle irons in the engine room of 
a vessel tied up at the wharf, when the sparks of an acetylene torch 
of a fellow employe injured his eyes. Here it was held that a Penn
sylvania statute could not apply. The rule is clearly enunciated that 
the "repairing a completed ship lying in navigable waters has direct 
and intimate connection with navigation and commerce.” !'* So this 
rule is added to the sort of locality test in the other cases where, if 
the event happened on or close to the shore, the local State compen
sation law would apply. In Employers’ Liability Assurance Co. v. 
Cook,15 it was held that loading a vessel was not a local matter, so 
the Texas Compensation statute was not applied. All of these cases 
concerned the application of some State compensation statute.

Instead of the courts expanding the local test and its attendant 
use of the State compensation statute, why should not Congress pass 
a Federal compensation statute? That would be uniform, at least so 
far as the United States are concerned. First of all, what uniform 8 * io * 12 13 * 15

8 119 U. S. 199, 30 L.Ed. 358, 75 S.Ct. 140 (1886).
8 Western Fuel Co. v. Garcia, 257 U.S. 233, 66 L.Ed. 210, 42 S.Ct. 89 

(1921).
io 270 U. S. 59, 70 L.Ed. 470, 46 S.Ct. 194. And see Note 14 G eobge- 

t o w n  L a w  J o u r n al  185 (1926).
U19 F. (2d) 355 (1927).
12 279 U.S. 109, 73 L.Ed. 632, 49 S.Ct. 296 (1929).
13 281 U.S. 222, 74 L.Ed. 819, 50 S.Ct. 306 (1930).
i* Baizley Iron Works v. Span, 281 U. S. 222, 232; 74 L.Ed. 819, 822; 

50 S.Ct 306, 308 (1930).
15 281 U.S. 233, 74 L.Ed. 599, 505 S.Ct. 15 (1930).
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law has the Supreme Court of the United States laid down on the 
subject? In the Osceola,16 the master of a ship ordered the gang-plank 
set up just before the ship docked, although a headwind was blowing. 
Of course the derrick for lifting the gang-plank swung around and 
the claimant-seaman was injured. No recovery was allowed against 
the vessel. The court laid out the law in four famous propositions.17 
Apart from maintenance and cure, a seaman could recover for an 
injury occasioned by the unseaworthiness of a ship, but could not 
recover for the negligence of the master or a member of the crew. 
The rule was difficult of application even in the case then before the 
court. It must be noted too, that the rules said nothing about re
covery for an injury resulting in death. In Carlisle Packing Co. v. 
Sandanger,18 * 20 a small motorboat was unseaworthy because a can of 
gasoline for the motor was not so labelled. In the Rolph,16 the court 
held that when a boat was not properly manned, it was unseaworthy. A 
giant, cruel mate, the size of Primo Camera, caused the boat not to 
be properly manned inasmuch as he would beat up the unfortunate 
seamen. The court cited the case of In Re Pacific Mail S. 8. Co.,!0 
where a vessel was unseaworthy because manned with Chinese, who 
could not understand English, and so did not know how to manipu
late the life-boats according to order.

Inasmuch as, apart from maintenance and cure, Rule Three in the 
Osceola Case,21 22 laid down the fellow servant rule, Congress attempted 
to abolish that rule by the Act of March 4, 1915, c. 153, §20, 38 Stat. 
1164, 1185. But just as other legislative attempts, this statute was 
held unconstitutional in Chelentis v. Luchenbach 8.8. Co.w In that 
case a fireman was ordered to work on deck; he was swept off by a 
huge wave.

16 189 U.S. 158, 47 L.Ed. 760, 23 S.Ct. 483 (1903).
17 The Osceola, 189 U.S. 158, 175; 47 L.Ed. 760, 764; 23 S.Ct. 483, 

487 (1903): “ (l)That the vessels and her owners are liable in case 
a seaman falls sick, or is wounded in the service of the ship, to the 
extent of his maintenance and cure, and to his wages, at least so long 
as the voyage is continued. (2) That the vessels and her owners are, 
both by English and American law, liable to an indemnity for injuries 
received by seamen in consequence of the unseaworthiness of the ship 
or a failure to supply and keep in order the proper appliances ap
purtenant to the ship. (3) That all the members of the crew except 
perhaps the master are, as between themselves, fellow servants and 
hence seamen cannot recover for injuries sustained through the neg
ligence of another member of the crew beyond the expense of their 
maintenance and cure. (4) That the seaman is not allowed to re
cover an ‘indemnity’ for the negligence of the master, or any member 
of the crew, but is entitled to maintenance and cure, whether the 
injuries were received by negligence or accident.”

16 259 U.S. 255, 66 L.Ed. 927, 42 S.Ct. 475 (1922).
16 293 Fed. 269 (1923).
20 1 30 Fed. 76 (1904).
21 Footnote 17, supra.
22 2 4 7 U.S. 372, 62 L.Ed. 1171, 38 S.Ct. 501 (1918).
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In §33 of the Merchant Marine Act of June 5, 1920, c. 250, called 
the Jones Act,22 the attempts of Congress to legislate were finally 
given recognition. This statute incorporated hy general reference the 
Federal Employers’ Liability Act.22 * 24 25 * * In declaring constitutional the 
Jones Act, the court said that “ the election [of remedies in the act] 
is between alternatives accorded by the maritime law as modified, and 
not between the law and some non-maritime system.22 . . . We do not 
regard them [the words of the statute] as meaning that the seaman 
may have the benefit of the new rules if he sues on the law side of 
the court, but not if he sues on the admiralty side . . . The statute 
leaves the injured seaman free . . .  to assert his right of action under 
the new rules on the admiralty side of the court. On that side the 
issues will be tried by the court, but if he sues on the common law 
side there will be a right to trial by jury.”28 In applying the Fed
eral Employers’ Liability Act, the court may inquire into negligence 
inasmuch as that statute introduces the comparative negligence doc
trine.^ The statute of limitations in the Federal Employers’ Liability 
Act applies and not the State statute of limitations where suit is 
brought in a State court.28 If suit is brought under the old theory

22 41 Stat. 1007, 46 U.S. Code §688: “Recovery for injury to or death 
of seaman.—Any seaman who shall suffer personal injury in the 
course of his employment may, at his election, maintain an action 
for damages at law, with the right of trial by jury, and in such action 
all statutes of the United States modifying or extending the common- 
law right or remedy in cases of personal injury to railway employees 
shall apply; and in case of the death of any seaman as a result of 
any such personal injury the personal representative of such seaman
may maintain an action for damages at law with the right of trial 
by jury, and in such action all statutes of the United States confer
ring or regulating the right of action for death in the case of railway 
employees shall be applicable. Jurisdiction in such actions shall be 
under the court of the district in which the defendant employer re
sides or in which his principal office is located.’’

24 Act April 22, 1908, c. 149, 35 Stat. 65, 45 U.S. Code §51 ff. An 
inspection of the statute itself shows: Survival for death injury ac
tion to specified persons dependent and related to decedent; Apparent 
abolition of fellow-servant rule; Contributory negligence to cut down 
quantum of recovery; No assumption of risks; Employee not to ex
empt employer, but employer able to set off any advancements for 
the injury; Two years statute of limitations; Suit at residence of de
fendant, business of defendant, place of injury; Suit in State or Fed
eral courts; No removal from either court once action is started in 
one court.

25 Panama Ry. Co. v. Johnston, 264 U.S. 375, 388; 68 L.Ed. 748, 753; 
44 S.Ct. 391, 394 (1924).

28 Id,., 264 U.S. 375, 391; 68 L.Ed. 748, 755; 44 S.Ct. 391, 395 (1924).
^ Act April 22, 1908, c. 149, §3; 35 Stat. 65, 66; 45 U.S. Code §53. 

Luchenbach S.S. Co. v. Campbell, 8 F. (2d) 223 (1925).
28 Engel v. Davenport, 271 U.S. 33, 70 L.Ed. 813, 46 S.Ct. 410 (1926).
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of unsea,worthiness, fellow servant rule applying, that is an election 
barring suit under the electives of the Jones Act.23 And the right 
to recover maintenance and cure is cumulative and independent of 
the recovery under the old theory of unseaworthiness, fellow servant 
rule applying, and of recovery under the electives of the Jones Act.* 30 31 
The new statutes apply to in personam liabilities and do not concern 
the drastic maritime lien.32 And the beneficiaries designated in the 
Federal Employers’ Liability Act may sue, and not the beneficiaries 
set forth in a State compensation act.32 As to course of employment, 
in a recent case where an engineer struck a fireman with a wrench 
to hurry him up, the fireman recovered for the injury against the 
steamship company.33 34 * * *

The situations given in the last paragraph deal with an explana
tion of the statutes in force. In general the garden variety of sea
man is dealt with. But suppose a stevedore or longshoreman is in
jured or killed. Under the statutes as they have been so far set forth, 
is the word “seaman” to include a stevedore or longshoreman? When 
a stevedore was injured lifting freight and sought to get mainten
ance and cure, he was denied that right because he was not a sea
man.3-* But when a longshoreman was killed while unloading a ves
sel and his dependents sued under a State statute, they lost because 
the proper remedy was held to be under the Jones Act. This was 
because “the unloading of a ship is not a matter of purely local con
cern. It has direct relation to commerce and navigation.”33 Con
sistent with the last decision, a longshoreman was given relief under 
the Jones Act when his foreman assaulted him in order to hurry him 
up in his work.30 In the Haverty Case,32 it was held that for most 
purposes, as the word is commonly used, stevedores are not “seamen,” 
but, since words are flexible, the word “seamen” could include steve
dores.

And now comes the recent case of Uravic v. Jarka Co.,3* to which

20 Baltimore S.S. Co. v. Phillips, 274 U.S. 316, 71 L.Ed. 1069, 47 S.CL 
600 (1927).

30 Pacific Co. v. Peterson, 278 U.S. 130, 73 L.Ed. 200, 49 S.Ct. 75 
(1928).

31 Plamals v. Pinar del Rio, 277 U.S. 151, 72 L.Ed. 827, 48 S.Ct. 457 
(1928).

32 Lindgren v. U. S., 281 U.S. 38, 74 L.Ed. 686, 50 S.Ct. 207 (1930).
33 Alpha S.S. Co. v. Cain, 281 U.S. 642, 74 L.Ed. 1086, 50 S.Ct. 443 

(1930).
34 Flanagan & Sons v. Carken, 11 S.W. (2d.) 392 (Tex. Civ. App. 

1928).
33 Northern Coal & Dock Co. v. Strand, 278 U.S. 142, 144; 73 L.Ed. 

232, 234; 49 S.Ct. 88, 89 (1928).
30 Jamison v. Encarnacion, 281 U.S. 635, 74 L.Ed. 1082, 50 S.Ct. 440 

(1930).
32 International Stevedoring Co. v. Haverty, 272 U.S. 50, 71 L.Ed. 

57, 47 S.Ct. 19 (1926).
33 2 82 U.S. 234, 75 L.Ed. (Adv. 182), 51 S.Ct. Ill, 1931 Amer. Mar. 

Cases 239 (1931).
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special attention is here to be given. It is thought that by placing 
the discussion here, the true nature of the case will be shown, and 
its proper scope among the past decisions will be assumed. The facts 
are these: Plaintiff’s intestate, an American citizen, was employed 
in work as a stevedore by the defendant company. At the time of 
receiving the injury that caused his death, July 13, 1926, deceased 
was helping to unload a vessel flying the German flag, in the harbor 
of New York City. He was on the vessel at the time and was hurt 
by the negligence of a fellow servant. An action was brought in a 
court of the State of New York and tried before a jury. At the close 
of the plaintiff’s case the complaint was dismissed upon the merits 
and the decision was affirmed by the Court of Appeals of New York.3»« 
Held, in the Supreme Court of United States, that the decision be 
reversed.

The first question involved is one concerning the conflict of laws. 
The court held that American law should apply although the vessel 
was a German one. This cuts across the idea that the law of the flag 
is what controls a vessel. The continental theory of the conflict of 
laws is one of sanguinity; the law of France follows a Frenchman 
around. But the common law theory is one of presence within the 
jurisdiction. Here the foreign vessel was present within the juris
diction, and so the court properly holds that it may act. It is said 
that the vessel imparts jurisdiction by voluntarily coming within the 
bailiwick.33

The second question involved is one of statutory interpretation. 
In the Jones Act, the plain words “any seaman” are used. Without 
more, would it seem that “any seaman” could include a “stevedore” ? 
The court held in the affirmative. If in a statute it appears that the 
legislature is striving at a policy of the law, is laying down a prin
ciple that is fundamental and to be reasoned from by analogy, if all 
this is true, then a liberal construction should be given the statute. 
In such a case the statute goes further than the actual words or text 
therein, if strictly construed. From the Jones Act, it is apparent 
that Congress is trying to give to seamen the same benefits as rail
way workers ashore enjoy. A new policy is being introduced into 
the law. And that policy is to be liberally invoked. It is therefore * 39

ssaUravic v. F. Jarka Co., 252 N.Y. 530, 170 N.E. 131 (1929).
39 Conflict of Laws Restatement §442 (1927). The Lottawanna, 21 

Wall. 558, 571, 572; 22 L.Ed. 654, 660, 661 (1875); Cunard S.S. Co. v. 
Mellon, 262 U.S. 100, 67 L.Ed. 894, 43 S.Ct. 504 (1923); Heredia v. 
Davis, 12 F. (2d.) 500 (1926); Williams v. Oceanic Stevedoring Co., 
27 F. (2d.) 905 (1928); Jackson v. S.S. Archimedes, 275 U.S. 463, 467; 
72 L.Ed. 374, 377; 48 S.Ct. 164, 165 (1928). The rule applies not only 
to torts, but also to crimes: Wildenhus’ Case, 120 U.S. 1, 30 L.Ed. 565, 
7 S.Ct. 385 (1875); Patterson v. Bark Eudora, 190 U.S. 169, 177; 47 
L.Ed. 1002, 1007; 23 S.Ct. 821, 824 (1903). But suppose the seaman 
is not an American citizen as in the instant case. See the Seirstad, 
27 F. (2d.) 982 (1928).
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not loose construction to say that the word “seaman” includes the 
word “stevedore” or “ longshoreman.”4«

In Resigno v. F. Jarka Go.,il the court, with zealous detail, endeav
ored to show that the Jones Act was meant to cover only seamen 
working on American vessels. The court there introduces a second 
limitation to the Jones Act, namely, that that act applies only to 
domestic vessels. In 46 U. S. Code §713, there is a definition of “sea
men.” The more extensive words of “any capacity” are therein used. 
But there are also words about “ the vessel belonging to any citizen 
of the United States.” It would be poor technique to draw out of 
this section the liberal definition of “seamen,” and then ignore the 
limitation to domestic vessels. But such is not necessary. Of all 
the other sections considered, this section is one that is strongest 
against allowing recovery in the principal case.

In the Resigno Case, above mentioned, the court reviews the navi
gation and shipping statutes and shows that, therein the limitation 
to domestic vessels has been carefully spelled out and that therefore, 
in the Jones Act where there is no such limitation, nevertheless that 
limitation ought to be included. Whether that construction is valid 
or not is immaterial because an investigation of these statutes shows 
that they do not touch at all upon the question of personal injury and 
death in the course of employment; they deal with seamen’s wages, 
discharge, complement of crew, etc.* 41 42 * * * 46

Would it not be more in point to review legislation on the ques
tion of personal injury and wrongful death? Such legislation would 
be the workmen’s compensation statutes of the States and other 
statutes as the courts and as Congress in the past have applied to 
maritime workers. Such legislation would be the development of 
this topic up to this point. And from this review it is clear that 
what the development and change is pointing at, is the giving of 
maritime workers the same benefit as land workers get when af
flicted with injuries in the course of employment. In the face of 
this very obvious attempt, it is poor statutory construction to give 
to a general statute a limited meaning, that is, a meaning that the 
benefits of the statute would be limited to maritime workers on domes
tic vessels. It is fortunate that the court in the principal case ap
plied a liberal construction.

After the death in the principal case happened, a statute was 
passed that will now cover the situation. It is the “Longshoremen’s

4* Footnote 37, supra.
41 248 N.Y. 225, 162 N.E. 13 (1928).
43 The headings of the statutes will indicate their contents briefly:

22 U.S. Code §258, Commitment and discharge. 46 U.S. Code §222,
Complement of officers and crew of passenger vessels; penalties. 46
U.S. Code §562, Indenture of apprentice to be produced to commis
sioner. 46 U.S. Code §597, Payment at ports. 46 U.S. Code §599, Ad
vances and allotments. 46 U.S. Code §709, Soliciting seamen as lodgers.
46 U.S. Code §971, Persons entitled to lien.
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& Harbor Workers’ Compensation Act.”43 Instead of this statute be
ing a recognition of the fact that longshoremen are not “seamen” in 
the Jones Act, it is a sign of the general legislative trend in favor 
of maritime workers. The new statute bears out the policy seen in 
the Jones Act.

Longshoremen will now be dealt with exclusively by the new sta
tute.44 The new statute is constitutional.46 The proper scope, sphere 
and extent of the act is a matter of importance. There was used in 
White v. J. P. Florio & Co.,46 the place of injury test of Smith & Son 
v. Taylor,n in which latter case the present act was not involved. In 
M. & M. T. Co. v. Norton,43 44 * 46 47 48 a machinist having repaired a dynamo on 
a ship slipped off the ladder of the vessel when he was going ashore. 
There it was said the injury occurred on the .water and had a definite

43 Act Mar. 4, 1927, c. 509; 44 Stat. 1424. The statute is a well drawn, 
very long one, going into careful detail as to administrative procedure 
connected therewith. These few excerpts give some notion of the 
liberal content of the statute: “33 U.S. Code §902. Definitions.— 
When used in this chapter— (2) The term ‘injury’ means accidental 
injury or death arising out of and in the course of employment, and 
such occupational disease or infection as arises naturally out of such 
employment or as naturally or unavoidably results from such acci
dental injury, and includes an injury caused by the willful act of 
a third person directed against an employee because of his employ
ment. (3) The term ‘employee’ does not include a master or member 
of a crew of a vessel, nor any person engaged by the master to load 
or unload or repair any small vessel under 18 tons net. * * * (16) 
The term ‘widow’ includes only the decedent’s wife living with or de
pendent for support upon him at the time of his death; or living apart 
for justifiable cause or by reason of his desertion at such time. (See 
Williams v. Lawson, 35 F. (2d) 347 [1929]) §903. Coverage, (a) 
Compensation shall be payable under this chapter in respect of dis
ability or death of an employee, but only if the disability or death 
results from an injury occurring upon the navigable waters of the 
United States (including any dry dock) and if recovery for the dis
ability or death through workmen’s compensation proceedings may 
not validly be provided by State law. No compensation shall be pay
able in respect of the disability or death of— (1) A master or member 
of a crew of any vessel, nor any person engaged by the master to 
unload or repair any small vessel under 18 tons net; or . . . §904. Lia
bility for Compensation. . . .  (b) Compensation shall be payable irre
spective of fault as a cause for the injury.”

44 3 3 U.S. Code §905.
46 Obrecht-Lynch Corp. v. Clark, 30 F. (2d.) 144 (1929). Benson v. 

Crowell, 33 F. (2d.) 137, 38 F. (2d.) 306 (1930). Nogueirra v. Ry., 
281 U.S. 128, 74 L.Ed. 754, 50 S.Ct. 303 (1930).

46 12 La. App. 508, 126 So. 452 (1930).
47 2 7 6 U.S. 179, 72 L.Ed. 520, 48 S.Ct. 228 (1928).
4* 32 F. (2d.) 513 (1929).
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relation to maritime matters. In Nogueirra v. Ry.,is the plaintiff was 
injured while working as a freight handler on a railway car float in 
New York harbor. The float was lower than the wharf and the 
freight fell on plaintiff while he was on the float. Although plaintiff 
was employed by a railway company and sued under the Federal Em
ployers’ Liability Act as a railway employe, it was held that the 
Longshoremen’s & Harbor Workers’ Compensation Act applied. This 
last decision appears to be correllating the new statute nicely with 
the other existing statutes.

There is still another statute that must be discussed here in order 
to round out the treatment of this topic. It is the Death on the High 
Seas by Wrongful Act Statutes In Phalen v. U. S.,sl it was said 
that the statute “was enacted to give to the personal representative 
of a person whose death was caused by wrongful act or neglect on 
the high seas a right to maintain a suit for damages in admiralty, in 
addition to and not in place of any other right which such represen
tatives may have had . . . This act confers jurisdiction on the ad
miralty courts without affecting the jurisdiction of any other court.” 
In O'Brien v. Luchenbach S.S. Co.,M it was said that the "passage of 
the act of 1920 (Death on the High Seas by Wrongful Act Statute) 
leaves the matter . . .  as it stood prior to its enactment as respects 
waters within the territorial jurisdiction of any State . . .” In 
Salla v. Heilman,53 where a launch was making a homeward trip from 
an island 50 miles from the mainland and where a sailor was washed 
overboard during that trip, it was held that the Death on the High 
Seas by Wrongful Act Statute would apply. In Lindgren v. U. S.,si 
the Supreme Court mentioned the act, but would not pass any opinion 
on it because it was not material to the case there at bar.

A recent writer has said that a thorough-going Congressional re
survey of this entire field should be made.55 However that may be, 
it must be realized that there now exist on the books statutes cover
ing the field. The law should emanate from these statutes and less 
attention be given decisions made prior to the statutes. There are 
now four broad fields of liability: First, that of the State compensa
tion statute applying to purely local injuries; second, that of the 
Longshoremen’s & Harbor Workers’ Compensation Act supplying to

49 Footnote 45, supra.
so Act Mar. 30, 1920, c. I ll , 41 Stat. 537, 46 U.S. Code §761 ff. An 

inspection of the statute itself shows: Damages for any person wrong
fully injured on the high seas; Specified dependents; Suit against 
vessel or owner; Two years statute of limitations; Contributory neg
ligence to cut down but not to bar damages; Not to apply to Canal 
Zone, etc.

5132 F. (2d) 720 (1925).
52 293 Fed. 170, 174 (1923).
53 7 F. (2d) 953 (1925).
54 Footnote 32, supra.
55 Robinson, Personal Injury in the Maritime Industry (1930), 44 

H a r v . L. R ev . 223, 257.
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the class of people therein named; thirdly, that of the Jones Act 
applying to seamen; and fourthly, that of the Death on the High 
Seas by Wrongful Act Statute, applying to persons, including seamen 
or passengers when dying on the high seas. The practitioner must 
choose the statute to sue under. The distinctions in the scope of the 
statutes are clear, but perhaps difficult of application in a close case. 
It is to be hoped that the courts will understand and appreciate this 
difficulty. J. J. H.
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RECENT DECISIONS
AUTOMOBILES— Compulsory Liability Insurance, Indemnity Bond, 

etc., for Public Utilities.

Act of March 4, 1913, Sec. 8, par. 2 (37 Stat. 977), requires every 
public utility doing business in the District of Columbia to furnish 
reasonably safe and adequate facilities. Paragraph 92 (37 Stat. 993) 
provides that provisions of this section are to be construed to accom
plish the purposes thereof, and gives the Public Utilities Commission 
in addition to powers specified, those proper and necessary to carry 
out specified powers. Paragraph 96 (37 Stat. 995) empowers the com
mission to direct making of repairs, improvements, changes or addi
tion to service equipment, or facilities within reasonable time. The 
Public Utilities Commission of the District of Columbia, under this 
act, enacted a regulation requiring a bond or indemnity insurance or 
statement of financial responsibility to secure a license to operate a 
taxicab. Held, that the Commission, being merely an administrative 
body, vested with no legislative powers, other than the making of 
ordinary police regulations, had no authority to make and enforce 
the above regulation, Congress exercising exclusive legislative po.wers 
within the District of Columbia. Patrick et al., Public Utilities Com
mission of District of Columbia v. Smith, 60 App. D. C. —, 45 Fed. 
(2d) 924 (1930).

Provisions of statutes or ordinances that an indemnity bond in a 
specified amount shall be required as a condition to the issuing of 
a license to operate a carrier for passenger hire have generally been 
upheld. Packard v. Banton, 264 U. S. 140, 44 S. Ct. 257, 68 L. ed. 595 
(1924), which upheld the New York Statute requiring persons engaged 
in the business of transporting passengers for hire by motor vehicles 
in the cities of the first class to execute a personal or corporate bond 
or obtain a liability policy. The contention was made that it was dis
criminatory as against those engaged in the operation of motor vehicles 
for hire in favor of persons operating such vehicles for their own 
private ends, and in favor of street cars, but the court pointed out 
that those who used the streets for their own private ends were using 
them in their ordinary way, while the use of streets for gain is special 
and extraordinary, and generally at least, may be prohibited or con
ditioned as the legislature deems proper. People v. Martin, 203 App. 
Div. 423, 197 N. Y. S. 28, aff’d. in 235 N. Y. 550 (1923) (Laws of N. Y. 
1922, C. 612, Sec. 282-b). Kruger v. Cal. Highway Indemnity Exchange, 
258 Pac. 602, —Cal.— (1927).

Under a statute which authorizes licensing by cities and towns of 
motor vehicles, an ordinance requiring that a bond be furnished by 
jitney operators who run their vehicles through the town but do not 
solicit trade, or take on or let off passengers within the town, was 
upheld. One purpose of the statute, if not the main purpose, it was 
said, was the protection from injury of persons properly using the 
public ways; hence the town, in adopting the regulation in question 
did not exceed the power granted by the legislature. Com. v. Theberge,
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231 Mass. 386, 121 N. E. 30. (1918). Such provisions were not void as 
creating civil liabilities. Ex parte Bogle, 78 Tex. Crim. Rep. 1, 179 S. W. 
1193 (1915). They were merely intended to secure the payment of 
damages for injury from the operation of instrumentalities so danger
ous as to require the regulation and which appeared to the city council 
so irresponsible as to make necessary the restriction for the security 
required. Willis v. Ft. Smith, 121 Ark. 606, 182 S. W. 275 (1916).

Operators of public utilities are not thereby deprived of property 
without due process of law because they are unable to furnish such 
bond as it is a proper exercise of police power. Nolen v. Reichman, 
225 Fed. 812 (W. D. Tenn. 1915); Hester v. Arkansas R. Commission, 
287 N. W. 763 (1927). But a clause requiring obligor to continue to be 
liable for other and additional amounts without limit after recovery 
of the penal sum in the bond is clearly unreasonable, as no surety com
pany would undertake such an indefinite and unlimited liability. 
Jitney Bus Ass’n. of Wilkes-Barre v. City of Wilkes-Barre, 256 Pa. 462, 
100 Atl. 954 (1917); People v. Eastings, 138 N. E. 269, 307 111. 92 (1923), 
holding invalid a statutory provision which would not allow a per
sonal bond of anyone whose property was encumbered regardless of 
the value of the property over and above the amount of the incum
brance. (Motor Vehicle Law, Sec. 42-a, 42d as added to Laws of 1921), 
and that the required amount of $10,000 was unreasonable and exces
sive, tending to create monopolies in favor of corporations who could 
afford to pay premiums as against private individuals. The objection
able features were removed by the Laws of 1923, p. 542, sec. 42-a, 42d, 
the amount being made $2,500. It was held valid in Weksler v. Collins, 
317 111. 132, 147 N. E. 797 (1925).

Unless a statute or ordinance requiring an indemnity bond, etc. of 
public utilities is clearly unreasonable, the courts will uphold them as 
valid exercises of the police power. Com. v. Kelley, 229 Ky. 723, 17 
S. W. (2d) 1017 (1928); Smallwood v. Jeter, 42 Idaho 169, 244 p. 149 
(1926).

J. A. L.

BILLS AND NOTES— Infants— Disaffirmance of Indorsement.

A note payable to plaintiff, a minor, in pursuance of a partition 
sale decree was given to his guardian to be turned over to him upon 
becoming of age. Contrary to the decree, guardian had the infant in
dorse the note, and gave it to defendant bank as collateral security for 
a personal loan. The infant, before reaching majority, discovering the 
embezzlement, repudiated his indorsement, and again notified the bank 
of repudiation upon reaching majority. The trial court gave judgment 
for the bank, declaring that the bank had legal title to the note. Held, 
on appeal, that an infant could repudiate his contract of indorsement 
and recover the instrument even against an innocent indorsee for 
value. Judgment reversed. Strother v. Lynchburg Trust & Savings 
Bank, 156 S. E. 426 (Va. 1931).

The general rule is that all contracts of infants, with the exception 
of contracts for necessaries and the appointment of an attorney, are



486 GEO RG ETOW N L A W  JOURNAL

voidable, and may be disaffirmed by them either before or after reach
ing majority, and the consideration given may be recovered. Collins v. 
Norfleet-Baggs, 197 N. C. 659, 150 S. E. 177 (1929); Lewellyn v. Haw
kins, 253 111. App. 368 (1930); Mestetzko v. Elf Motor Co., 165 N. E. 
93, 119 Ohio St. 575 (1929). The same is true with bills of exchange 
and promissory notes drawn by minors. Barnett Bank v. Chiatovich, 
48 Nev. 319, 232 P. 206 (1925); Commercial Credit Co. v. Ward, 21 Ala. 
App. 515, 109 So. 576 (1926); Norwood Nat. Bank v. Allston, 152 S. C. 
199, 149 S. E. 593 (1929). Even though they pass into the hands of 
a bona fide purchaser for value. Gage v. Menczer, 144 S. W. 717 (Tex. 
Civ. App. 1912); Seeley v. Seeley-Howe-Le Van Co., 128 Iowa 294, 103 
N. W. 961 (1905); Lagerquist v. Bankers’ Bond and Mtge. Guaranty 
Co., 201 Iowa 430, 205 N. W. 977 (1925). This doctrine rests upon the 
principle that the right of an infant to avoid his contract is an abso
lute and paramount right, superior to all equities of other persons. 
Gage v. Menczer, supra.

Where an infant is a payee the same rule applies, as exemplified by 
the pioneer case, in fact, the only case outside of the principal case, 
Murray v. Thompson, 136 Tenn. 118, 188 S. W. 578, L. R. A. 1917B, p. 
1172 (1916). In construing Sec. 22 of the Neg. Inst. Law, viz., “The 
indorsement or assignment of the instrument by a corporation or by 
an infant passes the property therein notwithstanding that from want 
of capacity the corporation or infant may incur no liability thereon,” 
the court held that the common law rule of the voidability of an in
fant’s contracts was not abrogated by that section. In stipulating 
that the indorsement of the instrument by an infant “passes the prop
erty therein” it is meant to provide that the contract of indorsement 
is not void, and that his indorsee has the right to enforce payment 
from all parties prior to the infant indorser. 31 C. J. 1082 et seq.; 
Hardy v. Waters, 38 Me. 450; 3 R. C. L. 1086. But it was not intended 
to provide that the indorsee should become the o.wner of the instru
ment by title indefeasible as against the infant. Murray v. Thomp
son, supra.

The ruling of the above court tends to clog the free circulation of 
negotiable paper, and thus to defeat the very object of the Negotiable 
Inst. Law. Brannan’s Neg. Inst. Law (4Ed.) p. 180. Under such a rule 
a purchaser must beware that he is not buying a note indorsed by an 
infant, and this calls for investigation beyond the face of the paper. 
2 Tenn. Law Rev. 138.

It is interesting to note that at common law an infant had the right 
to disaffirm his sale of chattels even after it was resold to a bona fide 
purchaser. Hill v. Anderson, 13 Miss. (5 Sm. & M.) 216 (1845); Down
ing v. Stone, 47 Mo. App. 144 (1891); but Sec. 24 of the Uniform Sales 
Act changed that, stating that the bona fide purchaser for value from 
one who had a voidable title acquires a good title. Williston on Sales, 
p. 21, Sec. 14.

Although such a change would seem to be more urgent in the case 
of commercial paper than chattels, still, thus far, no court or legis
lature has done so, due, no doubt, to the infrequency of cases arising 
under similar facts. J. C. S.
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CONSTITUTIONAL LAW— Federal Tax on Sale of Tax Exempt 
Municipal Bonds.

The respondent purchased municipal bonds, and on the sale of these 
to another realized a profit. The Commissioner of Internal Revenue 
levied an income tax on the profit so realized. Respondent claimed 
that the tax was illegal because assessed upon the income from munici
pal bonds. Held, in the District Court the assessment of the tax was 
illegal. This judgment was affirmed in the Circuit Court of Appeals. 
Held, on appeal, that the judgment should be reversed; Willicuts v. 
Bunn, 282 U. S. 216, 75 L. Ed. —, 51 Sup. Ct. 125 (1931).

Income derived from municipal bonds is exempt from taxation, be
ing within the constitutional prohibition as a tax upon the borrowing 
power of the municipality. Collector v. Day, 11 Wall. 113 (1870); 
V. S. v. Railway Co., 17 Wall. 322 (1872), Mercantile Bank v. New 
York. 121 U. S. 138 (1886), Pollock v. Farmers’ Loan and Trust Co., 
157 U. S. 429, 39 L. Ed., 159 (1894). The exemption of the State, or 
municipality from taxation extends no further than the functions 
of the State or municipality, and the exemption of sovereignty ex
tends no further than the attributes of sovereignty. South Carolina v. 
V. S. —, 199 U. S. 437 (1905). The exemption extends to the interest 
on such bonds. Westover v. Charleston, 2 Pet. 449 (1829). Such in
come is also exempt by express stipulation in Revenue Act of 1924, 
Sec. 213 (U. S. C. A. Sec. 9).

Profits derived from the sale of municipal bonds by private persons, 
or brokerage houses, differs from interest derived from the bonds, in 
that, the latter accrues to the holder by reason of his contract with 
the municipality, as consideration paid by the municipality for the 
use of the money loaned to it. Profit, realized from the sale of these 
bonds, does not arise out of the contract between the municipality and 
the security holder, but arises out of a new and separate transaction 
between private persons. The gain accruing to the vendor does not 
affect the obligation of the municipality, nor arise out of it. It is the 
“creation of capital, skill, and industry.” Tax Commissioner v. Put
nam, 227 Mass. 522 (1917); Stratton, Ltd., v. Herbert, 231 U. S., 399 
(1913).

The tax not being on the obligation of the municipality, or on the 
investment, as such, the next question is whether the tax must never
theless be held invalid because sales by investors are to be deemed 
inseparably connected with the exercise of the borrowing power of the 
municipality. If this be so, then for the same reason taxes levied on 
the inheritance of State or Federal bonds, on bequests to the State or 
Federal Governments, etc., would be illegal. But, a State inheritance 
tax is valid although measured by the value of United States bonds 
which are transmitted. Plummer v. Coler, 178 U. S. 115 (1899); Orr v. 
Gilman, 183 U. S. 278 (1901); Blodgett v. Silberman, 277 U. S. 1 (1927). 
Inheritance taxes may be levied by a State on a bequest to the United 
States, U. S. v. Perkins, 163 U. S. 625 (1895); and by the United 
States on a bequest to a municipality. Snyder v. Bettman, 190 U. S. 
249 (1902). The taxes are imposed, not on the property but on the 
right to succeed thereto. Snyder v. Bettman, supra. A tax on net in-
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come is not a forbidden tax on exports because it includes receipts 
from exports in the computation of the income. Peck v. Lowe, 247 U. 
S. 165 (1917); Barclay v. Edwards, 267 U. S. 442 (1924); National 
Paper Co., v. Bowers, 266 U. S. 373 (1924); nor is the inclusion in a 
State income tax of receipts from interstate commerce a prohibited 
burden on commerce. Shaffer v. Carter, 252 U. S. 37 (1919); U. S. 
Glue Co. v. Oak Creek, 247 U. S. 231 (1917). The immunity of an indi
vidual or corporation engaged in interstate commerce from State regu
lation does not prevent the State from imposing property taxes upon 
property having a situs in its territory and employed in interstate com
merce. Atlantic and Pacific Tel. Co, v. Philadelphia, 190 U. S. 160 
(1902); St. Louis Southwestern Ry. Co. v. Arkansas, 235 U. S. 350 
(1914). Likewise, State laws taxing stockholders, at full value, shares 
in National Banks, are upheld although the Banks own tax exempt 
United States bonds. Van Allen v. Assessors, 3 Wall. 573 (1865); Peo
ple v. Commissioners, 4 Wall. 244 (1866); People's National Bank v. 
Board of Equalization, 260 U. S. 702 (1922); National Bank v. Com
monwealth, 9 Wall. 353 (1869); Des Moines National Bank v. Fair- 
weather, 263 U. S. 103 (1923); Bank v. Boston, 125 U. S. 60 (1887); 
Palmer v. McMahon, 133 U. S. 660 (1889); New Orleans v. Owensboro, 
263 U. S. 681 (1923). State franchise tax on corporation measured by 
net income including royalties from copyrights is valid. Educational 
Film Co. v. Hamilton Ward, 282 U. S. 379 (1931). The sale in the in
stant case is merely the transfer of the right to receive performance of 
the promise of the municipality, and the tax was levied on the profit 
arising out of that transfer, and not on the municpal bonds or the inter
est thereon, and is constitutional. (The exception is that gains made 
from the sale of short term Treasury notes issued at discount, and pay
able without interest, shall be tax exempt, the gain representing noth
ing more than interest on the investment.) J. M. K.

CONSTITUTIONAL LAW— TAXATION— Exemption of Federal In
strumentalities from State Taxation.

A New York tax on corporations for privilege of doing business, com
puted on basis of corporations’ entire net income for preceding year, 
held not void as a tax on Federal instrumentalities, though authoriz
ing inclusion of income from copyrights. Educational Films Corp. v. 
Ward, 282 U. S. 379, 51 Sup. Ct. 170 (1931).

The states are impliedly prohibited from taxing instrumentalities of 
Federal Government by which its powers are carried into execution. 
The instrumentalities provided by the Federal Government as neces
sary or convenient to the exercise of its functions cannot be subjected 
to the taxing power of the States, since, if they could be, a State dis
satisfied therewith, or disposed for any reason to cripple or hamper 
the operations of the Federal Government, might tax them to such an 
extent as to impair their usefulness or even to destroy them. Osborn 
v. The Bank of the United States, 9 Wheat. 738, 6 L. Ed. 204 (U. S. 
1824); McCullough v. Maryland, 4 Wheat. 316, 4 L. Ed. 579 (U. S. 
1819); Fidelity and Deposit Co. of Maryland v. Pennsylvania, 240 U. S.
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319, 323 (1916); 2 Cooley, Taxation (4th Ed. 1924) 1126. This rule, 
as above stated, is not based on any express provision in the Federal 
Constitution, but it rests on "necessary implication’’ and is upheld 
“by the great law of self-preservation.’’ Collector v. Day, 11 Wall. 113, 
127, 20 L. Ed. 122 (U. S. 1870). Therefore, instrumentalities of gov
ernment, or the income derived therefrom, may not be made the direct 
object of taxation. Weston v. City of Charleston, 2 Pet. 449, 2 L. Ed. 
481 (U. S. 1829); Dobbins v. Commissioners of Erie County, 16 Pet. 
435, 10 L. Ed. 1022 (U. S. 1842).

Ho.wever, since 1868, a distinction has been drawn between a tax 
levied upon a Federal instrumentality, and a tax levied upon a subject 
within the States’ power of taxation which is measured in part by ele
ments themselves exempt from State taxation. Society for Savings v. 
Coite, 6 Wall. 594, 18 L. Ed. 907 (U. S. 1868); Provident Institution for 
Savings v. Massachusetts, 6 Wall. 611 (U. S. 1868); Hamilton Co. v. 
Massachusetts, 6 Wall. 632 (U. S. 1868); In Home Insurance Co. v. 
New York, 134 U. S. 594, 10 Sup. Ct. Rep. 593, 33 L. Ed. 1025 (1890), 
it was held that a State statute imposing a tax upon the “corporate 
franchise or business” of a company, and making reference to its cap
ital stock and dividends only for the purpose of determining the 
amount of the tax, was not invalid as levying a tax on the capital 
stock or the property of the property of the company, but upon its 
corporate franchise, and, therefore, not subject to the objection that 
it imposed a tax on United States securities constituting a portion of 
the investments of the Company. In Plummer v. Coler, 178 U. S. 115, 
20 Sup. Ct. 829, 44 L. Ed. 998 (1900), it was held that a state inherit
ance tax might be collected upon a bequest consisting of United States 
bonds issued under an act of Congress especially declaring them to 
be exempt from State taxation in any form. A tax levied upon shares 
of stock in the hands of their holders, it has been held, is not equiv
alent to a tax upon the company, but upon its corporate franchise, 
and, therefore, it has been held that a State may tax the shares of a 
national bank in the hands of shareholders or similarly, the stock of 
corporations whose investments consist wholly or in part of Federal 
securities. Van Allen v. Assessors. 3 Wall. 573, 18 L. Ed. 229 (U. S. 
1866); Cleveland Trust Co. v. Lander, 184 U. S. I l l  (1902).

A leading case on this point is Flint v. Stone Tracy Co., 220 U. S. 107, 
31 Sup. Ct. Rep. 342, 55 L. Ed. 389 (1911 ). The court upheld a Federal 
tax levied upon a corporate franchise granted by a State, but measured 
by the entire corporate income, including, in that case, income from 
tax exempt municipal bonds. The court reaffirmed the distinction, re
peatedly made in the prior cases, between a tax, invalid because laid 
directly on governmental instrumentalities or income derived from 
them, and an excise which is valid because imposed on corporate fran
chises, even though the corporate property or income which is the 
measure of the tax embraces tax exempt securities or their income.

The cases seem also to be uniform in holding the statute, under 
which the tax is assessed, unconstitutional if its avowed purpose is 
to tax Federal income indirectly. The nature of the tax must be de
termined by its operation rather than by particular descriptive lan
guage which may have been applied to it. Macallen Co. v. Massachus
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etts, 279 U. S. 620, 49 Sup. Ct. 432, 73 L. Ed. 874 (1929); People ex rel. 
Bass, Ratcliff and Gretton v. State Tax Commission, 266 U. S. 271, 45 
S.Ct. 82, 69 L. Ed. 282 (1924). In the recent Macallen case, supra, tax 
exempt securities were included in the measure of the franchise tax 
by virtue of an amendment to the taxing statute which, it was held, 
was specifically intended to reach the income from tax exempt national 
and municipal bonds which had previously not been included in the 
measure of the tax. The court said: “This court must determine for 
itself by independent inquiry whether the tax here is what, in form 
and by the decision of the State Court, it is declared to be, namely, an 
excise tax on the privilege of doing business, or, under the guise of 
that designation, is in substance and reality a tax on the income de
rived from tax exempt securities.” In Miller v. Milwaukee, 272 U. S. 
713, 47 S. Ct. 280. 71 L. Ed. 487 (1927), the court said, with respect to 
a State tax on income, “ if the avowed purpose or self evident operation 
of a statute is to follow the bonds of the United States and to make 
up for its inability to reach them directly by indirectly achieving the 
same result, the statute must fail even if but for its purpose or special 
operation it would be perfectly good.” Also, “A tax very well may be 
upheld as against any casual effect it may have upon the bonds of 
the United States when passed with a different intent and not aimed 
at them.”

In the cases where taxes upon proper subjects were upheld when 
measured by property or income exempt from direct taxation, the 
incidental burdens upon governmental instrumentalities was regarded 
as of slight weight. The court has, however, speaking obiter, reserved 
the right to declare serious burdens invalid though they were indirect 
and unintentional. Home Insurance Co. v. New York, supra; Rail
road Co. v. Peniston, 18 Wall. 5 (U. S. 1873). In the recent case of 
Willcuts v. Bunn, 282 U. S. 216, 51 Sup. Ct., 125 (1931), the court in 
holding that profits from the resale of municipal bonds were taxable 
under the Federal income tax, said, “before the power of Congress to 
lay the excise tax in question can be denied in the view that it im
poses a burden upon the States’ borrowing power, it must appear that 
the burden is real, not imaginary; substantial, not negligible.”

W. G. G.

CORPORATIONS— CONSTITUTIONAL LAW— Right of Foreign 
Corporation to T)o Business in a State; Removal of Causes to 
Federal Courts.

It is not intended that this note include within its scope the prin
cipal point or basis of contention in the case in question, but it is 
the purpose of the commentator to give an historical discussion of 
the treatment of the question whether the State has the right, abso
lutely and unqualifiedly, to make laws which set forth requirements 
which foreign corporations must fulfill before being allowed to do 
business in the particular State. Further, this note is confined to 
the decisions of the United States Supreme Court, the last being in 
the case of Railway Express Agency, Inc. v. Commonwealth of Vir
ginia, 282 U. S. 440, 51 Sup. Ct. 201 (February 2, 1931). The case came
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before the U. S. Supreme Court on appeal from a judgment of the 
Supreme Court of Appeals of Virginia affirming an order of the Cor
poration Commission that denied to the Express Company a certifi
cate of authority to do an intrastate express business in Virginia. 
(153 Va. 498, 150 S. E. 419). The appellant had been incorporated in 
Delaware in December, 1928, with broad powers incident to the con
duct of the express business. It owned the business of the American 
Railway Express Company, and is an agency for railroads throughout 
the United States. Its right to do inter-State business was not ques
tioned, but the Virginia court held that, being a foreign corporation 
created since the Constitution of the State went into effect in 1902, 
it was prohibited by that instrument from doing intrastate express 
business by the plain words of section 163, which made provision 
that foreign public service corporations should neither secure greater 
rights or privileges nor be relieved from compliance with any of the 
usual requirements made of similar domestic corporations than those 
domestic corporations, as to business done within the State. The 
principal contention of the appellant has to do with the objection 
that, so construed, the prohibition is a direct burden upon the inter
state commerce which is its principal business, and is therefore void. 
The Supreme Court, however, held that there was no substantial evi
dence that the State’s refusal to grant the corporation a permit to 
transact local business without taking out a charter from it would 
impose a burden on interstate commerce, and that State legislation 
is presumed to be constitutional. The other objection is based on 
the Fourteenth Amendment, to the effect that the requirement of the 
Virginia Constitution deprives the appellant of its right to sue in the 
Federal courts and to remove suits to them on the ground of divers
ity of citizenship. And it is to this contention that this note is 
directed.

One State has the unquestioned right, if it sees fit, to exclude from 
its borders all foreign corporations. Paul v. Virginia, 8 Wall. 168, 19 
L. Ed. 357; Bank of Augusta v. Earle, 13 Pet. 519, 10 L. Ed. 274. How
ever inconvenient to its own citizens this may be, and however un
wise and detrimental to the State’s progress, the power is present for 
the State so to do.

On the other hand, the citizens of the United States, whether as 
individuals or associations, corporate or incorporate, have a consti
tutional right, in proper cases, to resort to the courts of the United 
States; and any agreement, stipulation, or State law precluding them 
from this right is absolutely void. Lafayette Insurance Co. v. French, 
(1855), 18 How. 404, 407, 15 L. Ed. 451, 452; Ducat v. Chicago, (1870), 
10 Wall. 410, 415, 19 L. Ed. 972, 973; Home Insurance Co. v. Morse, 
(1874), 20 Wall. 445, 456, 22 L. Ed. 365, 369; St. Clair v. Cox, (1882) 
106 U. S. 350, 356, 27 L. Ed. 222, 225, 1 Sup. Ct. Rep. 354; Fire Assn, of 
Philadelphia v. N. Y„ (1886), 119 U. S., 110, 120, 30 L. Ed. 342, 347, 7 
Sup. Ct. Rep. 108; Barron v. Burnside, (1886), 121 U. S. 186, 197, 30 
L. Ed. 915, 918, 1 Int. Com. Rep. 295, 7 Sup. Ct. Rep. 931; Frost v. R. R. 
Com. of Cal., (1925), 271 U. S. 581, 594, 70 L. Ed. 1101, 1105.

It will be seen from the discussion of the cases following that in 
this particular instance, where the rights of the State and those of
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the corporation as a citizen clash, the former must yield—or, to be 
more accurate, it will be seen that the State cannot impose conditions 
which are repugnant to the rights secured to citizens by the Consti
tution. The cases in the United States Supreme Court, however, in 
which this conflict has been considered, have not been harmonious.

In the earliest case decided in this court which has been discovered, 
Insurance Company v. Morse, (1874), 20 Wall. 445, the court held 
unconstitutional a Wisconsin statute which provided that fire insur
ance companies, incorporated under the laws of other States, desiring 
to transact business in Wisconsin, should file with the Secretary of 
State a written instrument by which they should expressly agree that 
suits commenced in the State courts of that State shall not be re
moved by the acts of the said companies into Federal courts. The 
grounds for the decision were that a corporation was a “citizen” of 
the State creating it, within the meaning of Art. 3, Sec. 2, of the 
Constitution of the United States, extending the jurisdiction of the 
Federal courts to citizens of different States; that as a citizen, this 
corporation had the same right to the protection of the laws as a 
natural person; and that the statute imposed conditions which are 
repugnant to the Constitution and laws of the United States in that 
it deprived this corporation of one of its rights as a citizen, and was 
therefore void.

The question was presented again two years later (1876) in Doyle 
v. Continental Insurance Company, 94 U. S. 535, 24 L. Ed. 148. In 
that case it was held by a majority of the court (three justices dis
senting) that the State of Wisconsin might lawfully enact a statute 
providing that if any foreign insurance corporation should transfer a 
suit brought in a State to a Federal court, its license to do business 
would be cancelled and revoked; and the doctrine was laid down that 
as a State had the right to exclude the company for any reason, the 
means by which it should cause such exclusion or the motives of 
her action were not the subjects of judicial inquiry.

Thus the decisions stood until the case of Barron v. Burnside, 
(1886), 121 U. S. 186, 30 L. Ed. 915, 1 Int. Com. Rep. 295, 7 Sup. Ct. 
Rep. 931, was presented, in which it was held that an Iowa statute 
requiring a foreign corporation as a condition of doing business in 
the State, to stipulate that it would not remove cases into the Federal 
courts, which it had a right, under the laws of the United States, to 
remove, was void. From an analysis of this case it is seen that the 
court adopted the opinion in the Morse case, and in effect the dissent
ing opinion in the Doyle case,1 and recognized that the unqualified 
right of exclusion in a State does not exist. The decision rested upon 
the doctrine that, conceding the right of the State to exclude foreign 
corporations, its right to do business within the State could not be 
conditioned upon the surrender of a privilege secured to it by the 
Constitution and laws of the United States and that the right to re

1 In M oon , R em oval  of C a u se s  (1901), sec. 30, note 3, the author 
expresses the view that the Doyle case has become obsolete and is 
practically overruled by Barron v. Burnside.
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move given to a foreign citizen or corporation was a right thus 
secured.

An examination of the decisions on this point subsequent to Barron 
v. Burnside discloses that the rule as announced in that case is the 
controlling one today, and, with one exception, has al.ways been fol
lowed when a similar question has been presented to the Supreme 
Court. Southern P. Co. v. Denton, 146 U. S., 202, 36 L. Ed. 943, 13 
Sup. Ct. Rep. 44; Martin v. Baltimore d Ohio R.R. Co. (1893), 151 U. S. 
673, 38 L. Ed. 311, 14 Sup. Ct. Rep. 533; Barrow S. S. Co. v. Kane 
(1897), 170 U. S. 100, 42 L. Ed. 964, 18 Sup. Ct. Rep. 526; Blake v. 
McClung (1898), 172 U. S. 239, 43 L. Ed. 432, 19 Sup. Ct. Rep. 165; 
Herndon v. Chicago, R. I. & P. R-y. Co. (1909), 218 U. S. 135, 54 L. Ed. 
920; Harrison v. St. Louis d S. F. R.R. Co. (1913), 232 U. S. 318; Wis
consin v. Philadelphia d Reading Coal d Iron Co. (1915), 241 U. S. 
329, 60 L. Ed. 1027; Terral v. Burke Construction Co. (1922), 257 U. S. 
529, 42 Sup. Ct. Rep. 188.

The one case which constitutes an exception to the prevailing doc
trine is Security Mutual Life Insurance Co. v. Prewitt (1905) 202 U. S. 
244, 50 L. Ed. 1013, in which the Supreme Court, with two justices 
dissenting, held valid, following the Doyle case, supra, a statute which 
provides that if a foreign insurance company shall remove to a Fed
eral court a case which has been commended in a State court, the 
license of such company to do business within the State shall there
upon be revoked, the principle announced in this case, however, and 
also the Doyle case, was expressly overruled in Terral v. Burke Con
struction Company, supra. The court said, “The principle established 
by the more recent decisions of this court is that a State may not, 
in imposing conditions upon the privileges of a foreign corporation’s 
doing business in the State, exact from it a waiver of the exercise of 
its constitutional right to resort to the Federal courts, or thereafter 
withdraw the privilege of doing business because of its exercise of 
such right, whether waived in advance or not. The principle does 
not depend for its application on the character of the business the 
corporation does, whether State or interstate, although that has been 
suggested as a distinction in some cases. It rests on the ground that 
the Federal constitution confers upon citizens of one State the right 
to resort to Federal courts in another, that State action, whether 
legislative or executive, necessarily calculated to curtail the free exer
cise of the right thus secured is void because the sovereign power of 
a State in excluding foreign corporations, as in the exercise of all 
others of its sovereign powers, is subject to the limitations of the 
supreme fundamental law.”

Coming then to the case before us, it would appear, at first glance, 
that the Supreme Court should, in order to be consistent, hold the 
requirements imposed on the Express Company unconstitutional in 
the light of the cases cited above. It would seem that this is a clear 
attempt of the State to impose as a condition to the foreign corpora
tion’s coming within its borders to do a certain class of business, the 
giving up of its right to institute suits in the Federal courts and to 
remove suits from the State to the Federal courts on the ground of
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diversity of citizenship. By requiring the corporation to become a 
Virginia corporation as to its intrastate business, it would seem that 
the State was attempting to do indirectly what it clearly could not 
do directly.

The Supreme Court held otherwise, however, in the very brief 
opinion, in which the court devotes only a few! sentences to the dis
position of this phase of the case, it is rather difficult to determine 
just what were the precise grounds upon which! this situation was 
distinguished from the series of seemingly similar situations dis
cussed above. The court merely states: “The appellant is not de
prived of any rights. It can do all that it ever could. If it sees fit to 
acquire a new personality under the laws of Virginia it cannot com
plain that the new person has not the samie rights as itself . . . the 
inability of the) new State corporation to do all that the appellant 
could have done is only the legitimate incident of a legitimate act.”

The meaning couched in these words appears to be: The require
ments of the Virginia Constitution do not affect the rights of the Ex
press Company to conduct its interstate business. It may, without 
interference, do business of an interstate character as a Delaware cor
poration, and as such it has the right to sue in federal courts and re
move suits from state to federal courts on the ground of diversity of 
citizenship. Thus, “ It can do all that it ever could.” But, as a foreign 
corporation doing intrastate business, it cannot come into the State 
because the State has exercised its right to exclude entirely, and has 
forbidden it to come in. The Constitution does go on to provide, how
ever, that if the foreign corporation cares to do this type of business, 
it may form an entirely new corporation domiciled in Virginia, which 
has for its purpose the conduct of the intrastate business in the State. 
Once formed, the Virginia corporation is an entity separate and dis
tinct from the Delaware corporation. It, of course, can never raise 
the question of diversity of citizenship as it becomes a citizen of Vir
ginia. And, moreover, the Delaware corporation cannot complain be
cause in this it is deprived of no rights whatever.

Y. D. L„ Jr.

CORPORATIONS— Parent Company as One Other Than Employer.

The case of Wheeler et al. v. New York, N. H. & H. R. Co., -----
Conn. ------, 153 Atl. 159 (1931) presents a situation where a corpora
tion seeks to lift the corporate veil in an endeavor to avoid liability 
for an act of negligence.

The plaintiff was employed as a driver of a passenger bus of the 
New England Transportation Co. He was injured at a grade crossing 
by a train operated by the defendant corporation. Wheeler recovered 
full compensation from the bus company and then brought this suit 
against the railroad under a statute which permitted such action in 
circumstances where the injury sustained created legal liability in 
some person other than the employer. (The statute further allows 
the employer to be joined as party plaintiff, and if any damages are 
recovered, they are to be apportioned). One of the defenses to the
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action was that the plaintiff had recovered full compensation from 
the employer corporation which was a subsidiary to the defendant 
corporation. The plaintiff demurred on the ground that the relation 
stated was not such as to prevent suit. The lower court overruled the 
demurrer and it was on this ground that the controversy found its 
way to the higher court.

The court were unanimously of the opinion that the demurrer 
should have been sustained and judgment was accordingly reversed.

The mere fact that defendant is a majority stockholder is not 
enough to show complete idenity of interests. Chicago M. d St. P. R. R. 
Co. v. Minn.-Civ. Assn., 247 U. S. 490, 62 L. Ed. 1229 (1918). There 
must be a merger, or both must represent the same purse. Connecticut 
Co. v. N. Y. N. H. & H. R. Co., 94 Conn. 13, 107 Atl. 646; see Marsch v. 
Southern New England Ry. Corp., 230 Mass. 483, 120 N. E. 120 (1918), 
where pleadings showed defendant was sole owner of subsidiary, had 
sole control and that principal officers and directors of both were the 
same, yet no merger or identity of interests. Even when two or more 
corporations are associated under common control they are still to be 
regarded as separate and independent entitities unless the stock own
ership is resorted to for purpose of controlling the subsidiary so that 
it may be used as an adjunct, agency, or instrumentality of the own
ing company—Ballantine, Parent & Subsidiary Corporation (1925), 14 
Calif. L. Rev. 12.

There does not seem to be an abundance of authority directly on 
the annotated point and it should be interesting to note whether in 
the future the courts will be more liberal and not permit themselves 
to be blinded by mere corporate form; but will in proper cases, dis
regard the corporate entity and treat the two corporations as one.

M. M. A.

CORPORATIONS —  Promoters; Liability for Fraudulent Repre
sentations.

The Byrd Publishing Co. was chartered with a minimum capital 
stock of ten shares which were transfered to Mrs. Byrd, who gave 
one share each to three persons to qualify them as directors, and 
then offered to sell the corporation the assets of the Byrd Printing 
Co., an extinct corporation for stock amounting to $255,889. The 
remainder of the stock was sold to the public to give the corporation 
a total capitalization of $500,000. Mrs. Byrd had no right to sell the 
assets of the Byrd Printing Co. because it was an extinct corporation 
which owed debts. This fact was not disclosed when the public was 
invited to subscribe and certain other false statements were inserted 
in the prospectus. The plaintiffs are subscribers and seek to recover 
against Mrs. Byrd as promoter.

Held'.—Promoters of a corporation stand as fiduciaries to the cor
poration and are bound to make a full and fair disclosure of all facts. 
Where the promoters own all of the stock of a corporation and select 
as its directors persons who have but one share of stock in the cor
poration, to qualify them as directors, the acts of such dummy di
rectors will be treated as the acts of the promoter, who will be held
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liable for damages caused by the false and fraudulent representations 
made to induce others to subscribe in the corporation. Downey v. 
Byrd, 156 S. E. 259, — Ga. — (1931).

Although promoters cannot occupy the relation of agent to the cor
poration before its formation, and although they are not trustees in 
the proper sense, it is well settled that they occupy a fiduciary rela
tion toward the corporation and its subscribers as long as they act 
as promoters. Dickerman v. Northern Trust Go., 176 U. S. 181 (1900). 
While ordinarily promoters cease to be such when the corporation is 
fully formed and the business is turned over to the directors, such 
is not necessarily the case. The promoters may continue to dominate 
the corporation, and the directors elected by them although legally 
the agents of the corporation, may be but the passive puppets and 
tools of the promoters. Old Dominon Copper Co. v. Bigelow, 203 Mass. 
159, 89 N. E. 193 (1909). To relieve promoters from liability in a 
transaction in which they are personally interested, it is incumbent 
upon them to provide an independent board of directors for the 
company, in no respect directly or indirectly under their control, and 
to make full and fair disclosure through them to the corporation. In 
re Leeds and Hansley Theatres, [1902] 2 Ch. 809. If they fail to 
make such disclosure, they must account to the corporation for secret 
profits realized upon the transaction. Whether there is a duty of 
disclosure where the promoter was the owner of the property before 
he assumed the obligations of a promoter, is a question on which the 
courts are not entirely in accord. Some courts have held that in 
such a case the promoter may sell the property to the corporation 
for any price he can secure, provided only that he makes no false 
representations. Densmore Oil Co. v. Densmore, (1870) 64 Pa. St. 43. 
The better view and weight of authority seems to be with the case of 
Erlanger v. New Sombrero Phosphate Co., L. R. 3 App. Cas. 1218 (1878), 
holding that a disclosure is necessary. If the promoter makes him
self the real subscriber of all the shares of capital stock contemplated 
as part of the promotion scheme no disclosure is necessary as he 
stands on both sides of the transaction and the interests of the cor
poration have become identical with those of the stockholder, and any 
action for the benefit of the corporation is for the benefit of the stock
holders. Tompkins v. Sperry, 96 Md. 560, 54 Atl. 254 (1903).

In cases where the promoter makes a profit on a transaction with 
the corporation while standing in a fiduciary relation to it and fails 
to make a disclosure can the transaction be rescinded or the profit 
recovered, and if so by whom? It has been uniformly held that the 
corporation is injured when there are innocent stockholders who did 
not know of the profit at the time of the transaction and the corpora
tion has been allowed to recover. Davis v. Las Ovas Co., 227 U. S. 80 
(1913). The fact that the recovery will inure to the benefit of the 
guilty stockholders as well as the innocent was held to be immaterial, 
but if all of the existing stockholders not connected with the promo
tion scheme know of the profit and make no objection the corporation 
has no cause of action. Advance Realty Co. v. Nichols, 126 Minn. 267, 
1481 N. W. 65 (1914). But a single deceived stockholder, although he
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may have sold his stock subsequent to the transaction, is sufficient 
to give the corporation a right of action. Following the same prin
ciple it has been held to apply to a situation where the deceived par
ties have subscribed, but where the promoter has restricted the issue 
of stock to himself and his agents until after the transaction. The 
stockholders were all aware of the nature of the transaction, yet the 
deceived subscribers were regarded as the real parties in interest. 
American Barley Co. v. McCourties, 150 Minn. 450, 185 N. W. 506 
(1921).

Whether or not there has been any injury to the corporation when 
the promoters are the sole stockholders until after the transaction, 
and then as part of the promotion scheme parties without knowledge 
of the profit are induced to subscribe for part of the original capital 
stock is a vexed question. The weight of authority is with the case 
of Old Dominion Copper Co. v. Bigelow, 203 Mass. 159 (1909), which 
holds that, the corporation may recover. The court held in that case 
that the corporation was injured when the profit was made, but there 
were no inocent stockholders who could take advantage of the injury 
at the time, but the moment the innocent subscribers step in the 
corporation could take advantage of the injury for the benefit of the 
innocent subscribers. The Supreme Court of the United States 
reached an opposite result on the same facts, holding that no right 
of action arose in favor of the corporation. At the time of the trans
action the promoter was the sole stockholder and he assented to the 
transaction, therefore no wrong was done to anyone. The rights of 
the corporation are not changed by the fact that innocent stockholders 
are subsequently induced to come in. A change in personnel does 
not change the identity of the corporation. Old Dominion Copper Go. 
v. Lewishon, 210 U. S. 206 (1908). It would seem on principle that 
the better reasoning supports the Supreme Court rule. The courts 
have consistently held that if the only innocent stockholders are 
transferees of the promoters, or of stockholders who had knowledge 
of the transaction, no cause of action exists in favor of the corpora
tion, because all of its original subscribers have assented to the trans
action. Ball v. Breed,, Elliot & Harrison, 294 Fed. 227 (1923). In this 
situation the courts hold that the action lies with the individual 
stockholder. It is submitted that, to be consistent, the courts that 
follow the Massachusetts rule should allow the corporation to re
cover for the benefit of the defrauded stockholders where they are 
transferees of the promoters; that this rule has been adopted to avoid 
practical difficulties of innumerable suits by individual stockholders, 
and the resulting injustice to small stockholders, for whom the ex
pense of litigation is oftentimes prohibitive.

In the instant case the defrauded subscribers were allowed to join 
in an equitable action against the promoters, thus attaining justice 
and the result sought by the Massachusetts rule without introducing 
a legal fiction.

L. M. H.
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ESTATES— Quality of Life Estate with Power of Disposition with 
Limitation Over.

In Chestnut et al. v. Chestnut, 300 Pa. St. 146, 151 A. 339 (1930) the 
language of the will of Mary Chestnut, called in question by an 
action in ejectment in which action the plaintiffs maintained that 
Sara Jane Chestnut took under the will only a life estate with a power 
to consume and not a fee simple estate as the defendants claimed, was 
as follows:

“I give, devise and bequeath to my beloved sister, Sara Jane 
Chestnut, all of my estate but should there be any of my estate 
real, personal or mixed or with proceeds thereon unused or not 
required for the support of my said sister, . . . then it is my will 
that such remaining estate should at Sister’s death be devised and 
bequeathed to Brother to use as he might think best.”

Held, that Sara Jane Chestnut was given merely a life estate with a 
power to consume for purposes of her support, and not a fee simple.

Referring to Section 12 of the Wills Act of June 7, 1917, P. L. 403, 
407, the court stated that “a fee will result unless it appears by devise 
over, or by words of limitation or otherwise in the will, that the tes
tatrix intended to devise a less estate . . . ”

"Where a will gives property by words which primarily import a fee 
but adds restrictions inconsistent therewith, the question is whether 
the intent is to give a lesser estate or to impose restraints upon the 
estate given . . . ”

“ In finding the controlling intention all the words used by the testa
trix should be taken into account and if the intent to restrict the gift 
is clear, it must be given effect . . . ”

"If the words of the second paragraph (of the will) are precatory 
merely that is if they only express a wish by testatrix that her sister 
should distribute the unused portion of the estate in a specified way, 
then the presumption of a fee arising by the Act of 1917 will ripen into 
a certainty; whereas if, by them, testatrix herself gives the unused 
portion to her brother that gife will prevail over the presumption aris
ing from the statute.”

This decision indicates to what extent the statutes and more recent 
decisions have been effective in dissipating the confusion which arose 
from the language of Chancellor Kent, 4 Commentaries 270, and from 
such outstanding Federal decisions as Howard v. Carusi, 109 U. S. 725. 
Briefly, Kent stated and the United States Supreme Court held with 
regard to estates combined with power of disposal: The remainder 
over is void as a remainder because of the preceding fee; and it is void 
by way of executory devise because the limitation is inconsistent with 
the absolute estate or power of disposition expressly given or neces
sarily implied by the will. (For a strange exhibiton of judicial in
congruity, see Mansfield v. Shelton, 67 Conn. 390, 31 Atl. 271.)

It is this rule that Tiffany (Real Property, sec. 140, p. 141) refers to 
as difficult to justify on point of principle. The elementary point of 
distinction between the Chestnut case and Howard v. Carusi is that
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while in the earlier case, a fee was expressly granted in terms to the 
first taker, here no such express intention appears and the character 
or quantum of the estate is left to be determined from the fair intend
ments of the testatrix as expressed within the testamentary document. 
Accordingly, the subsequent limitation was here found to be a re
mainder following a particular life estate with power of disposal and 
not an executory devise.

Decisions in the various state courts harmonize or disagree with the 
Pennsylvania decision principally according to the tenor of the statutes 
adopted in the different localities. Thus, in New York (In Re 
Enright’s Will, 179 N. Y. S. 575), where the will was in the following 
language: “ I give to my sister the sole disposition of all my posses
sions to use as she may see fit during her life, and at the end M. be en
titled to anything my sister may feel disposed to give him, and in the 
case of the decease of M, his portion goes to his sisters,” it was held 
that the provisions with reference to persons other than the sister 
were merely precatory and that she, both by the will and under the 
Real Property Law, took a fee simple absolute.

'Section 395 of the Code of the District of Columbia provides: Where 
an absolute power of disposition not accompanied by any trust shall 
be given to the o.wner of a particular estate for life or years, 
such estate shall be charged into a fee, absolute in respect to the rights 
of creditors and purchasers but subject to any future estates limited 
thereon in case the power should not be executed or the lands should 
not be sold for the satisfaction of debts. (March 3, 1901-31 Stat. 1353 
C. 854, Sect. 1041.)

An Alabama court construed a similar statute to protect only re
mainders expressly limited on particular estates and not mere rever
sions and remainders by implication. (Jtmison v. Brashear, 81 So. 80, 
202 Ala. 578. Further substantiated by Braley v. Spragins, 2211 Ala. 
150, 128 So. 149, 1930). In Minnesota the rule has been laid down that 
where a life estate is given to one with a full power of alienation, then 
in accordance with a general statute, the first taker’s estate is changed 
to fee simple, absolute as to mortgages and purchases, but subject 
to the future estates limited thereon if the power of disposition is not 
exercised. (Larson v. Mardnus, 172 Minn. 48, 215 N. W. 196.)

Relying on In Re Walker's Estate, 277 Pa. 144, 121 Atl. 319, wherein 
the testator had given an estate to his widow for life, coupling with 
this estate the power of consumption, and at her death to his children, 
and on In Re Rumsey’s Estate, 135 Atl. 119, wherein the widow was 
given the entire income for life and so much of the principal as she 
desired with power of sale but not of testamentary disposition, the 
Pennsylvania Supreme Court, in this principal case, held that the po.wer 
of sale was not inconsistent with a life estate and that the right of the 
life tenant to consume for the purpose of her support, did not enlarge 
her estate to fee simple.

A power is not an estate in land (Paterson v. Lawrence, 83 Ga. 763, 
7 L. R. A. 143; Burleigh v. Clough, 52 N. H. 267). Therefore, according 
to common law principles, the mere superimposition of a power upon 
a particular estate does not alter the generic character of that estate.
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Melton v. Camp, 49 S. E. 690, (Ga. 1905); Russell v. Werentz, 88 Md. 
210, 44 Atl. 219. However the Supreme Court of the United States, 
while admitting that widow could pass a fee simple title, declined to 
express a positive opinion upon the question whether (considering the 
laws of Nebraska) the widow took an estate in fee. 153 U. S. 367, 379. 
Cases arising in New York, Michigan, Minnesota, North Dakota and 
South Dakota must be considered with a view of the local statutes 
abolishing powers as such and setting up a new code system of dealing 
with control over the property of others.

Barker v. Deane, 163 N. E. 287 (Ind. App. 1928) held that where an 
estate in lands is given generally or indefinitely with a power of dis
position, it carries the fee, but if the testator by clear and definite 
language expressly give to the first taker an estate for life only, 
coupled with a power of disposition the express limitation of the grant 
to an estate for life controls and the devisee for life will not take a 
fee, but for life only, with such power of disposition as the instrument 
by which the title is obtained authorizes. Contra, Ogden v. Maxwell, 
104 W. Va., 553, 140 S. E. 554 (1927) holding that where a life estate is 
devised by will and by the same instrument the devisee is given an 
absolute and unlimited power of disposition, the latter provision gen
erally will prevail and have the effect of raising the life estate to a 
fee. A will devising residue to testatrix’s brother for and during the 
term of his natural life, to do with as he pleased, with request that he 
make will leaving small sums to three named individuals, devised fee 
simple. Grant v. Mullen, 138 Atl. 613 (Del. Ch., 1926).

In Flecnor v. Sprales, 139 S. E. 287 (Va., 1927), a will probated in 
1902 was construed, the court holding that the doctrine of May v. 
Joynes, 61 Va. 692, was controlling and a devise of land for life with 
full power of disposition gives the life tenant a fee simple title.

The rule was expressed in Massachusetts (Merchants Trust Co. v. 
Russell, 210 Mass. 132, 157 N. E. 338) in this manner: a devise giving 
to one’s son a life estate with power to sell and convey in fee without 
purchaser being answerable for the price, with a trust for benefit of 
a third person, the remainder undisposed of to go to the son’s children, 
the son had a life estate with power of sale. Held further that devisee 
was not justified in making gift or transfer of fee without consider
ation.

A recent Indiana case, Belton v. Myers, 87 Ind. App. 35, 154 N. E. 
695, held, that a widow who received all of testator’s property, after 
payment of debts, for life with privilege ofi selling such “as may be 
necessary to provide means for her comfort or to pay any bills or ex
pense in her behalf,” did not take title in fee, but was tenant for life, 
answerable for waste, and held property in trust for other legatees and 
devisees. Similarly, where there was a life estate with power of sale 
for support and remainder to children, the right to sell was limited to 
necessary situations. Citizens Bank v. Foglesong, 31 S. W. (2d) 778 
(Mo., 1930).

Two months after Chestnut v. Chestnut, the Supreme Court of 
Florida stated (Roberts v. Mosely, 129 So. 835):
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"The decided weight of authority is to the effect that where an 
estate for life with remainder over is given with power of dis
position in fee of the remainder annexed, the limitation for the 
life of the first taker will control, and the life estate will not be 
enlarged to a fee, notwithstanding the power of the life tenant in 
good faith to dispose of the fee and pass his title thereto.’’

Morgan v. Morgan 60 W. Va. 327, 55 S. E. 389, summarizes the sub
ject thus:

"If the primary or dominant intent be to create a life estate, 
then such intent will prevail over words indicating an absolute 
and unlimited power of disposition; and vice versa, if the abso
lute and unlimited power of disposition appears to be the primary 
or dominant intent of the instrument then a fee simple estate will 
thereby be created.”

A very comprehensive treatment, with full description and classi
fication of the cases, is accorded this topic in an annotation to National 
Surety Company v. Jarrett, 95 W. Va. 420, 36 A. L. R. 1171.

A. P. K.

INSURANCE— Incontestable Clause; Insurable Interest.

A life insurance policy was issued to Stanley Bogacki upon his 
life naming Charles Elson, "co-partner,” beneficiary. Elson paid all 
premiums to the death of Bogacki. The Michigan statute provided 
that, “No policy of life insurance shall be issued,—unless the same 
shall contain the following provisions:—Third, A provision that the 
policy—shall be incontestable after two years from its date, except 
for non-payment of premium and except for violations of the condi
tions of the policy relating to naval and military services in time 
of war.” An incontestable clause was inserted in the policy. To El- 
son’s suit on the policy, the company put in the defense that the 
policy was void because Bogacki was under guardianship as a spend
thrift at the time of the issuance of the policy and could not make a 
lawful contract of partnership or life insurance and hence Elson 
did not have an insurable interest in the life of Bogacki. Held, that 
the incontestable clause precluded the company from raising the de
fense of lack of insurable interest. Bogacki v. Great-West Life Assur. 
Co., — Mich. —, 234 N. W. 865 (1931).

Up to the date of this decision, the American and English authori
ties have been practically uniform in holding that the presence of an 
incontestable clause does not remove the defense of lack of insurable 
interest. Clement v. N. Y. Life Ins. Co., 101 Tenn. 22, 46 S. W., 561, 42 
L. R. A. 247, 70 Am. St. Rep. 650 (1898); Bromley v. Washington Life 
Ins. Co., 122 Ky. 402, 92 S. W. 17, 5 L. R. A. (N. S.) 747, 121 Am. St. Rep. 
467, 12 Ann. Cas. 685 (1906); Brady v. Prudential Life Ins. Co., 5 
Luzerne Leg. Reg. (Pa.) 505 (1890); Anctil v. Mfrs. Life Ins. Co., 
[1899] A. C. 604 (1899). The reasoning behind these decisions was 
well summed up in the Brady case: “Being a gambling contract and 
void, because it would be against public policy to permit a recovery
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thereon, any agreement of the insurer not to set up this defense is 
void for the same reason.”

Leading text writers incline to this view both on reason and au
thority. Cf. Vance, Insurance (2d Ed., 1930) 829; Richards, Insur
ance (3d Ed., 1909) 534; Elliott, Insurance (1907) sec. 366. The lat
ter, at another place (Sec. 68) states: “This [lack of interest] seems 
to be about the only defense that is not covered by such a [incon
testable] clause.”

The sole authority cited as supporting the opposite view is Wright 
v. Mut. Ben. Assn., 188 N. Y. 237, 23 N. E. 186, 6 L. R. A. 731, 16 Am. St. 
Rep. 749 (1890). But a careful reading of that case shows that 
though the company raised the issue of lack of insurable interest, its 
main defense was fraud in the inducement, and the issue of insurable 
interest was not pressed at the argument nor was it adverted to in the 
opinion. Mr. Vance is justified in calling this decision mere dictum 
in support of the doctrine that the incontestable clause precludes the 
defense of lack of insurable interest. Vance, Insurance (2d Ed. 1930) 
829.

The Michigan Supreme Court in the instant case, following the 
Wright case, distinguished the case before them from the Clement, 
Bromley and Anctil cases, supra, because the latter were instances of 
attempts to defeat public policy by private contract, whereas in the 
Bogacki case the statute has the effect of changing the public policy 
of the State to the extent of establishing a period of limitations be
yond which no defense, not mentioned in the statute, can be inter
posed.

The logical conclusion from the decision seems to be that the 
Michigan statute has the effect of providing that the lapse of two 
years may change an agreement which was null and void from its 
inception into a valid and binding contract. There is no doubt but 
that during the first two years of the existence of the policy, it was 
void as a gambling contract where there was no insurable interest. 
With respect to gambling contracts, Michigan follows the general rule 
and looks upon them as void and not merely voidable. Raymond v. 
Leavett, 46 Mich. 447 (1881).

Granting that the court was correct in interpreting the statute as 
allowing the interposition of only such defenses as it mentioned, a 
much more logical and satisfactory decision in the present case 
would have been, as a colleague of the writer expressed it, a finding 
that there was no insurable interest and that the contract was thus 
void, from which it would follow that the statute was not applicable 
since, being void, the instrument was not a policy of life insurance 
at all.

Many of the States have statutory provisions similar to Michigan’s, 
and the time will doubtless come when they .will have to be con
strued. It is to be hoped that in such cases the Michigan decision 
will not be followed, but that the more reasonable interpretation will 
be adopted, viz., that the statute cuts off all defenses which might 
have been interposed to show that the policy was voidable, but does 
not affect defenses which show that the policy was void.

J. D. O’R., JR.
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IJBKIj— Words Susceptible Of More Than One Meaning.

The defendant corporation, operator of a moving picture theatre, 
employed three persons, one of whom was plaintiff, besides its man
ager, a co-defendant in this action. The defendants published in a 
daily paper the following: “To Whom It May Concern—It is the de
sire of the Stevenson Theatre, Union, S. C., that all employees pay 
cash for any and all purchases of every description for both personal 
and theatre use. Therefore, please take notice that this company will 
not become responsible for any debts incurred by any one whether 
connected with this theatre or not, unless such merchant or person 
shall have written authority from the proprietors to establish a credit 
account. Anyone selling on credit to this theatre, or its employees, 
does so at their own risk. We have every confidence in our employees 
but we wish to make our position clear. Dick Chastain, Manager, 
Stevenson Theatres, Inc., Proprietors, Henderson, N. C.” Plaintiff 
alleged that the publication was intended to refer to her and was so 
understood by a number of persons; that it was intended to charge 
plaintiff with such disregard in paying her obligations that her cred
itors were forced to request her employer to pay her debts; and that 
it was further intended to impute to the plaintiff the crime of ob
taining goods by false pretense, by falsely representing to sundry per
sons that she was purchasing merchandise for the defendants. Plain
tiff obtained a verdict for $1,500 actual damages and defendants appeal 
from the judgment. H e ld , that the case was properly submitted to the 
jury, that where words are susceptible of more than one meaning, it 
should be left to the jury as to whether the meaning is defamatory or 
iDnocent, taking into consideration all the circumstances surrounding 
the entire transaction. N o r m a n  e t  a l v. S te v e n s o n  T h e a tr e s , In c ., e t  a l., 
-----  S. C. - — , 156 S. E. 357 (1931).

The question to be determined in libel cases is not whether the 
article did or did not refer to the plaintiff, but whether it was calcu
lated from its intrinsic quality to lead persons reading it to believe 
that it referred to planitiff. B a ll v. E v e n i n g  A m e r i c a n  P u b lis h in g  C o ., 
237 111. 592, 86 N. E. 1097 (1908). On the other hand, even though the 
defendant intended the article to refer to the plaintiff and the plaintiff 
knew he was the subject of the publication, there can be no recovery 
unless the paintiff alleges and proves that other persons understood 
that the article was written of and concerning the plaintiff and that 
the so-called libellous expressions referred to him. N o r th r o p  v. 
T ib b ie s , 215 Fed. 99, (C. C. A. 7th, 1914); D e W i t t  v. W r i g h t , 57 Cal. 
576 (1881).

It will be observed that the publication referred to all employees. 
It is well settled, however, that even though the charge be made 
against a class, if it is or may be made of definite application, any one 
of} the class may maintain an action upon showing that the words 
applied especially to him. In I n te r n a tio n a l  T e x t  B o o k  C o . v. L e a d e r  
P r in t in g  C o., 189 Fed. 86 (1910), it was held that where an alleged 
libellous article was an attack on a class of persons and corporations 
engaged in correspondence school education, the fact that it did not 
expressly refer to the plaintiff, a member of that class, did not render
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it the less libellous where it was intentionally directed at the plaintiff 
and was so commonly understood in the community. In the principal 
case the only evidence reported of special application of the article to 
the plaintiff was the plaintiff’s testimony that she attributed her fail
ure to obtain other employment to the article; that she knew that the 
article had teen applied specifically and personally; and that when 
she charged the defendant manager with having stated to the other 
two employees that the article was not intended to refer to them, he 
made no denial. While this was sufficient, no doubt, to take the case 
to the jury, it is submitted that the jury were actuated by sympathetic 
propensities rather than legal principles, if this was all the testimony 
they had on this point. W. H. H.

SEARCHES AND SEIZURES— Unreasonable Searches and Seizures.

A motion was filed by the Go-Bart Importing Co. and two individ
uals, Phillip D. Gowen and William Bartels, for an order directing 
the restoration to them of documents and papers seized by prohibi
tion agents, and for the suppression of the use of such property as 
evidence. One, Calhoun, a special agent in charge of special agents 
of the Bureau of Prohibition, appeared before a United States Com
missioner seeking a warrant for the arrest of Gowen, Bartels, and 
others. He alleged u p o n  in fo r m a tio n  and  b e lie f that the defendants 
conspired to commit a nuisance, that is, to possess, transport, sell, 
solicit, and receive orders for intoxicating liquors in violation of the 
National Prohibition Act, and in pursuance thereof, one Heath had 
purchased an automobile. The complaint did not specify any build
ing, place, structure, or location. A warrant was issued. The fol
lowing day, agents went to the petitioning company’s office. Bartels 
being there was arrested, whereupon one of the agents exhibited a 
paper claiming it to be a search warrant with which he searched the 
office and seized some papers. When Gowen entered, he also was ar
rested and searched, also being forced to open a safe from which the 
agents took some papers. Soon after the seizure of the papers, the 
petitioners brought a suit in equity to enjoin their use but these 
suits were dismissed on the ground that the proper remedy was by 
a motion in the criminal proceedings which was done. The lower 
court denied such a motion. On a writ of c e r tio r a r i, the Supreme 
Court held that this search and seizure was an unreasonable search 
and seizure, within the provision of the Fourth Amendment, and the 
papers should be returned. The court in holding thus held that the 
warrant being based upon information and belief was invalid and 
gave no right of a search and seizure. G . B a rt I m p o r t in g  C o., e t  e l . 
v. U n ite d  S ta te s , 282 U. S. 344, 51 Sup. Ct. Rpt. 153 (1931).

The foundation of the principle that a man’s home can not be 
searched in any unreasonable manner is placed in the Fourth Amend
ment of the Constitution. That Amendment provides: “The right of 
the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and 
no Warrant shall issue, but upon probable cause, supported by Oath 
or Affirmation, and particularly describing the place to be searched,
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and the persons or things to be seized.” The spirit against unrea
sonable searches and seizures has its source in that principle of the 
common law which finds expression in the maxim, ‘‘Every man’s home 
is his castle.” Cornelius, S e a r c h  a n d  S e iz u r e  (1930), Sec. 3, p. 12. 
The Supreme Court in many of the cases that have arisen in which 
the application of the Amendment was questioned as taken the stand 
that it is to be liberally construed, always holding in mind its prin
ciple, to uphold the sanctity of the home. When the question arose 
as to the power of Congress to authorize an agency of the Government 
to investigate all the books of corporations, the Court said, “Anyone 
who respects the spirit as well as the letter of the Fourth Amend
ment would be loath to believe that Congress intended to authorize 
one of its subordinate agencies to sweep all traditions into the fires 
and direct fishing expeditions into private papers on the possibility 
that they might disclose evidence of crime,” F e d e r a l  T r a d e  C o m . v. 
A m e r ic a n  T o b a cc o  C o., 264 U. S. 298 (1924). The view that the Court 
takes of the effect of the Amendment is clearly shown in the case of 
G o u le d  v. U n ite d  S ta te s , where the court took the stand, “ It would 
not be possible to add to the emphasis with which the framers of our 
Constitution, and this Court has declared the importance to political 
liberty and to the welfare of our country of the due observance under 
the Constitution of these Amendments. 255 TJ. S. 298 (1921). The 
Amendment is general and applies to all, whether guilty or innocent 
of any crime. A g n e l lo  v. U n ite d  S ta te s , 269 U. S. 20 (1925). The 
court believes that “the efforts of the courts and their officials to 
bring the guilty to punishment, praiseworthy as they are, are not 
to he aided by the sacrifice of these great principles established by 
years of endeavor and suffering which have resulted in the funda
mental law.” W e e k s  v. U n ite d  S ta te s , 232 U. S. 383 (1914). The 
Amendment, while it is liberally construed, nevertheless has its limi
tations. Many of the courts have held it inapplicable to any action 
by any State official, holding that it affects only actions by the officers 
of the Federal Government. P e o p le  v. A d a m s , 176 N. Y. 351, 68 N. E. 
638; N a tio n a l S a fe  D e p o s i t  C o . v. S te a d , 232 U. S. 58, 34 S. Ct. Rpt. 209, 
68 U. S. (L. ed.) 504; W e e k s  v. U . S ., su p ra . The Amendment has also 
been held not to affect any search that is not unreasonable. L a m b e r t  
v. U. S ,. 282 F. 413 (1922); P i n d e r  v. U . S ., 4 F. (2d) 390 (1925); 
G r e e n b e r g  v. U . S ., 7 F. (2d) 65 (1925).

While the court has upheld the rule that a man’s home cannot be 
searched without a search warrant, they have allowed a search if it 
is an incident of an arrest. As the court says, “The right without 
a search warrant contemporaneously to search persons lawfully ar
rested while committing crime and to search the place .where the 
arrest is made in order to find and seize things connected with the 
crime, as its fruits, or as the means by which it is committed, as well 
as weapons and other things to effect an escape from custody, is not 
to he doubted.” A g n e l lo  v. U . S . su p ra . While the court will allow 
such searches, they do not look with favor upon a general search. 
This stand is admirably stated by the court in the case of U n ited  
S ta te s  v. K ir s c h e n b la t t , where the court says, “While we agree that
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strict consistency might give to a search of the premises incident to 
arrest, the same scope as to a search of the person, it seems to us 
that that result would admit exactly the evils against which the 
Fourth Amendment is directed. Whatever the casuistry of border 
cases, it is broadly a totally different thing to search a man’s pockets 
and use against him what they contain, from ransacking his home 
for everything what may incriminate him once you have gained law
ful entry either by means of a search warrant or by his consent . . . ” 
It is against the general warrant of search whose origin was, or was 
thought to be, derived from the Star Chamber, and which had been 
a powerful weapon for suppressing political agitation that decision 
was directed.” 16 F. (2d) 202 (1926). Although the officers can not 
make a general search after they have entered by means of a war
rant or by consent, still if a crime is being committed in their pres
ence, then they can arrest for its violation and search the premises 
as an incident of the arrest. Marron v. U. S., 275 U. S. 192 (1927).

The instant case is in harmony with the decisions of the Supreme 
Court in upholding the security and sanctity of the home against un
reasonable searches and seizures that have become the custom since 
the enactment of the National Prohibition Act. Following the rule 
laid down in Boyd v. U. 8., 116 U. S. 616, in which the court said that 
the reasonableness or unreasonableness of each search is decided upon 
its own facts, the court has held that the search in the instant case 
was unreasonable, especially in view of the fact that the warrant was 
based upon information and belief and not upon probable cause.

S. G.

THEATERS AND SHOWS— Duty of Care in Maintaining Premises;
Jury Questions.

The plaintiff while a spectator in a moving picture theater received 
personal injuries. Uncontradicted evidence for the spectator disclosed 
that as he sat in his seat with his feet extended in front of him he 
suddenly felt a blow on the front of his left leg near the ankle and 
felt that the seat in front of him was shut up or lifted up by someone 
and that he could not release his foot until he had lowered the seat 
into a position in which a person would sit in it, which raised the 
bottom of the seat and released his foot. The distance from the 
bottom of the seat when in a horizontal position from the floor was 
fourteen inches; when in a vertical position the distance varied from 
seven to nine inches. There was no bar to prevent a person from ex
tending his feet in front of him. Held, that the owner of the motion 
picture theater owed to the patron a duty to maintain the premises 
and appliances in a reasonably safe condition and such failure consti
tuted actionable negligence. The question of the plaintiff’s care and 
the defendant’s negligence should have been!, submitted to the jury. 
Hale v. McLaughlin, ------Mass,----- , 174 N. E. 506 (1931).

The liability of the defendant is predicated on the general rule of 
law that it is the duty of an owner of a place of entertainment to know 
that the premises are in safe condition, for such use and if he fails to 
perform his duty in that respect so that the premises are in fact un
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safe he may be responsible for personal injuries occasioned thereby. 
In S e llm e r  v. R in g lin g , 62 Pa. Super. Ct. 410 (1916) where a woman 
attended a circus and caught her foot between two boards when taking 
her seat, the proprietor was held liable for his failure to inspect and 
discover the defect. In an action brought for personal injuries re
ceived by falling in an aisle, the Court in C e n tr a l  A m u s e m e n t  C o . v. 
V a n N o str a n , 85, Ind. App. 476, 152 N . E. 183 (1926) held that a jury 
may consider a theater negligent if the floor is uneven, so that a per
son of ordinary prudence would be likely to fall. In B e n n e t t s  v. S ilv e r  
B o w  A m u s e m e n t  C o ., 65 Mont. 340, 211 P. 336 (1922) an action against 
the proprietor of a moving picture theater for not warning the plain
tiff that the chairs had ben placed on the platform raised front four to 
eight inches above the level of the aisle, was held sufficient evidence 
of negligence for the jury.

It is a well nigh universal principle that when one accepts a theater 
owner’s invitation and pays the prescribed admission fee he has a 
right to presume the place is safe and need not inspect the surround
ings to determine whether or not they are safe. A d a m s  v. S c h n e id e r ,  
71 Ind. App. 249, 124 N. E. 718 (1919); N e p h le r  v. W o o d w a r d , 200 Mo. 
179, 98 S. W. 488 (1906); D o n d e r o  v. T e n a n t  M o t i o n  P i c tu r e  C o ., 94 N. 
J. L. 483, 110 At. 911 (1920).

The proprietor of a theater although not an insurer of the safety of 
his patrons, impliedly contracts that, except for unknown defects not 
discoverable by reasonable means, the appliances intended for the use 
of the patrons will be adequate. D u r n in y  v. H y m a n , 286 Pa. 376, 133 
At. 568 (1926); F o x  v. A m u s e m e n t  C o ., 9 Ohio App. 426 (1918). In 
the case first cited it was held that if a dangerous condition is shown 
to have existed in respect to a theater seat causing injury to a patron, 
the owner is liable for the natural and probable consequences result
ing therefrom.

The general trend of the authorities in most of the cases seems to 
be that the question of due care is, under such circumstances, a ques
tion for the jury under the proper instructions. Therefore, as a mat
ter of law in the present case, it could not have been ruled that the 
plaintiff was negligent in placing his feet under the seat in front of 
him. J u d s o n  v. A m e r ic a n  R a ilr o a d  E x p r e s s  C o ., 242 Mass. 269, 136 N. 
E. 103 (1922). In B e n n e t t s  v. S i lv e r  B o w  A m u s e m e n t  C o ., 65 Mont. 340 
211 P. 336 (1922) although the plaintiff had been led to the chairs, on 
the platform, in the first instance from the same direction in which 
she stepped when injured while leaving the theater, it was held not 
contributory negligence as a matter of law. M. J. G.

TRUSTS— Charitable Trusts Contrasted With Non-Char itable 
Trusts.

In K i r w i n  v. A t t o r n e y  G e n e r a l  e t  al., 176 N. E. (Mass.) 164 (1931), 
the testator devised his residuary estate in trust “ for such public 
charitable purposes as shall meet with their approval under the con
ditions in which they may be called the act.” Five executors were 
named, all of whom qualified. All were deceased, and Kirwin, the
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petitioner, was executor of the will of Armstrong, the surviving origi
nal executor until 1927. Alleging the failure of his testator to dis
tribute the trust fund in accordance with the appointment, and hav
ing on hand $60,000, the court was requested to make the distri
bution.

There is always in such a case the potentiality of an intestacy, and 
the litigation is generally between the trustees or beneficiaries and 
the next of kin. Here the court referred to the elemental concept 
that the charitable trust will not be allowed to lapse when the court 
may appoint a trustee to carry out its purpose. A scheme of distri
bution was drawn up and approved by the court and the beneficiaries, 
Tufts College, i n t e r  a lia , shared in the proceeds.

It may be well to point out the distinction between a charitable 
trust and the non-charitable trust. In W e b e r  v. B r y a n t , 161 Mass. 
400, 37 N. E. 203, a gift to be distributed “ among and applied to such 
objects and purposes of benevolence or charity, public or private, 
including the educational or charitable institutions and the relief of 
individual need . . .  as the trustees for the time being shall deem 
worthy thereof,” was upheld as a good charity. Of course the bene
ficiary is uncertain and indefinite until selected, but the very dif
ficulty that there may be no beneficiary to call upon the trustee for 
performance of his trust, is not fatal because the law has taken chari
table trusts under its special protection. It is in the interests of 
public policy that charities thrive, although mortmain statutes in 
most States restrict the portion of the estate which may be so dis
posed of, as well as those testamentary dispositions made within 
sixty days of death. In non-charitable trusts, the lack of a definite 
designation of the beneficiary or the inclusion of an unduly general 
purpose is fatal to the creation of a trust: S e c tio n  118, R e s ta te m e n t  of 
t h e  L a w  o f  T r u s ts , T e n ta t i v e  D r a ft  N o . 1 In B o k  v. C o m m is s io n e r  of 

I n te r n a l  R e v e n u e , 42 F. (2d) 618 (1930), Judge Buffington held that 
the creation of a trust to award annually $10,000 to that citizen of 
Philadelphia who shall have, in their judgment, best promoted the 
best interests of the city, was exempt thereby from Federal taxation. 
See Perry: A  T r e a t is e  o n  th e  L a w  o f  T r u s ts  a n d  T r tis te e s , (7th ed.) 
Sections 687-748 for an extended treatment of charitable trusts.

Chief Justice Marshall in T r u s te e s  o f  th e  P h ila d elp h ia  B a p tis t As
sociation v. H a r t 's  E x e c u t o r s , 4 Wheat 1, (1819), erroneously held that 
an attempted trust “for the education of youths of the Baptist de
nomination, who shall appear promising for the ministry” failed for 
the indefiniteness of the beneficiaries, but Justice Story in V id a l v. 
G ir a r d 's  E x e c u t o r s , 2 How. 127 (1844) cured it by upholding the 
Girard Trust, a trust so well administered that its corpus is now in 
excess of $100,000,000. Any student of the law of trusts would today 
be able to analyze the arguments of Horace Binney and Daniel Web
ster and to predict what the decision should be without reading the 
opinion. Both cases appear in Scott. C a s e s  on  th e  L a w  o f  T r u s ts ,  

297-315.
L. C. C.
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TRUSTS— EVIDENCE— Consideration Allegedly Paid by Husband 
And Title to Land Conveyed to Wife— Parol Agreement.

Suit by husband against his wife to establish, in his favor, a re
sulting trust in real estate standing in her name.

Plaintiff alleged the purchase of Lot A with his own funds, and a 
conveyance to his wife and him jointly, pursuant to an agreement 
with his wife that she hold the legal title for his benefit; that he 
later conveyed the complete legal title to her under the same agree
ment; that she sold Lot A, and that Lot B was purchased and con
veyed to his wife under a similar agreement.

The defendant alleged that she paid for Lot A with money saved 
as a result of the economic management of her household; that she 
leased Lot B and then purchased Lot B with the proceeds of sale of 
Lot A and subsequent rent from Lot B.

Two witnesses testified that statements had been made by the 
plaintiff before the conveyance that it was to be made to his wife to 
protect him from damage suits growing out of his position as an 
officer of a labor union. But there was no specific evidence of a trust 
agreement between the plaintiff and his wife.

It is not denied by the plaintiff that the defendant contributed ma
terially to the consideration paid for the two properties. Moreover, 
there is no allegation that the proceeds from the sale of Lot A were 
deposited in the wife’s name for the benefit of her husband. H e ld ,  
that the defendant is entitled to one-half of the property. The bur
den of proof is upon plaintiff to establish resulting trust by full, 
clear, and convincing proof. B o y d  v. B o y d , — W. Va., -—, 155 S. E. 303 
(1930).

Where one who furnishes consideration is under a legal duty to 
support another in whose name title is taken, the law infers an In
tention to make a gift or advancement to the person named as grantee, 
and in order to establish a resulting trust there must be circum
stances which negative the inference. C r a w fo r d  v. H u r s t . 299 111. 503, 
132 N. E. 521.

As stated by Story ( E q u i ty  J u r is p r u d e n c e , Vol. Ill, Sec. 1597—XIV 
Ed.), where a man buys land in the name of another and pays the 
consideration, the land will generally be held by the grantee in trust 
for the person who so pays the consideration. This goes on strict 
analogy to the rule of the common law that where a feoffment is 
made without consideration the use results to the feoffor.

But this presumption of a resulting trust present when title to 
land is taken in the name of a stranger, gives way when the purchase 
may be fairly deemed to be made for another from motive of natural 
love and affection, as between husband and wife; thus the presump
tion is that it is a gift or an advancement. The moral obligation to 
provide is the basis of this latter presumption. The same rule applies 
to the case of a joint purchase by the husband in the name of himself 
and wife, and it will be presumed an advancement for the wife, 
D e v i n e  v. D e v i n e , 180 111. 447, 54 N. E. 336; A n d r e w  v. A n d r e w , 114 
Iwoa 524, 87 N. W. 494.

In a suit by a husband against his wife to establish a resulting
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trust in his favor in real estate where he claims to have purchased 
and to have conveyed to her, casual statements by either party as 
to ownership are of little probative value and are insufficient to rebut 
the presumption of a settlement on the wife, and fail to show a re
sulting trust in the husband. C liffo  v. C liffo , 44 App. D. C. 217, c e r 

t io r a r i den. 241 U. S. 660, 60 L. Ed. 1220.
Parol evidence to establish a resulting trust must be clear, strong 

and unequivocal, and must establish fact of payment or purchase 
money by alleged beneficiary beyond a doubt, and where the evidence 
is capable of reasonable explanation upon theories other than a re
sulting trust, a trust is not established. O rea r v. F a r m e r s ’ S ta te  B a n k  
dt T r u s t  C o ., 286 111. 454, 122 N. E. 63.

A parol agreement between husband and wife, binding the wife to 
hold land, purchased by the husband and conveyed to the wife, in 
trust for him, entered into contemporaneously with the purchase and 
conveyance, and prior to a statute abolishing legal disabilities of 
married women to make contracts, does not create a resulting trust, 
by operation of law, in favor of the husband. S h ip le y  v. S h ip le y , 38 
Ind. App. 48, 77 N. E. 965.

Where the purchase is made with a mixed fund belonging, partly to 
the husband and partly to the wife, and title is taken in the name of 
the wife, upon her agreement to convey to him on his request there 
is a resulting trust in favor of the husband. H a r d e n  v. D a r w in . 66 
Ala. 55; F r e t z  v. R o th , 68 N. J. Eq. 516, 59 Atl. 676.

In the instant case the plaintiff failed to give the full, complete 
and strong proof demanded to establish the resulting trust, and, as 
previously stated, the court decreed the wife to be entitled to the one- 
half interest acquired as a joint tenant.

J. C. M.

WORDS AND PHRASES— Construction of Word “Operate” in 
Motor Vehicle Statute.

A motorist who stopped on the highway to repair his automobile 
was “operating” the machine within the meaning of the Missouri 
statute, which provides that “every person operating a motor vehicle 
on the highways of this state . . . shall exercise the highest degree
of care . . . ,” according to the decision in S te w a r t v. J effr ie s , -----Mo.
App. ------ , 34 S. W. (2d) 560 (1931). The motorist had stopped the
automobile and had raised the hood and was examining the motor 
when he was struck by defendant’s truck.

Webster’s dictionary defines “operate” as; “to put into, or to con
tinue in, operation or activity; to manage; to conduct; to carry out 
or through; to work; as to operate a machine.”

The Standard dictionary defines “operate” as; “ to put into action 
and supervise the working of; as to operate a machine.”

According to Sutherland, S t a t u t o r y  C o n s tr u c tio n , Sec. 366; “ ‘It is 
beyond question the duty of courts in construing statutes to give effect 
to the intent of the lawmaking power, and seek for that intent in any 
legitimate way. But . . . first of all in the words and language em
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ployed; and if the words are free from ambiguity and doubt, and ex
press plainly, clearly, and distinctly the sense of the framers of the 
instrument, there is no occasion to resort to other means of interpre
tation,’ ” citing M c C l u s k e y  v, C r o m w e ll , 11 N. Y. 601, and numerous 
other cases.

Continuing in Sec. 368, Sutherland says; “ ‘It is always an unsafe 
way of construing a statute or contract to divide it by a process of 
etymological dissection, into separate words, and then apply to each, 
thus separated from its context, some particular definition given by 
lexicographers, and then reconstruct the instrument upon the basis of 
these definitions. An instrument must always be construed as a whole, 
and the particular meaning to be attached to any word or phrase is 
usually to be ascertained from the context, the nature of the subject 
treated of and the purpose or intention of the parties who executed the 
contract, or the body which enacted or framed the statute or consti
tution,’ ” citing I n te r n a tio n a l  T r u s t  C o . v. A m . L. & I . C o ., 62 Minn. 
501, 65 N. W. 632.

Sedgwick, on S t a t u t o r y  a n d  C o n s t i tu t io n a l  C o n s tr u c t io n , agrees 
stating; “ . . . the real obvious intent is to prevail over any mere 
literal sense,” citing N ev ille , v. S ta te , 7 Cold. 78; although “the ordi
nary and popular meaning of words is to he preferred,” citing M a y o r ,  
d c . v. W in t e r , 29 Ala. 651, S c h r i f e r  v. W o o d , 5 Blatch. C. C. 215.

See also Maxwell, On the I n te r p r e ta t i o n  o f  S ta tu te s  (7th ed.), 46.
Although there are reported numerous decisions, cited further on, in 

which courts have given wide definition to the word “operate” as 
applied to automobiles, and although the Missouri court was aware of 
these decisions, it did not consider them as helpful in deciding the 
instant case, saying; “we might take those opinions and set out what 
the courts of other states say as a basis for our conclusion here; but 
we think it unnecessary. The very wording of the (Missouri) statute 
makes it plain.” The court, therefore, apparently considered that it 
need not go beyond the face of the statute to interpret the meaning of 
the word “operate” found therein.

In support of the statement that the statute is “plain,” the court sets 
out section 19, Laws of Missouri 1921, 1st Extra Session, which pro
vides; “Every person operating a motor vehicle on the highways of 
this state . . . shall exercise the highest degree of care.” Section 21 
says: “Every person operating or driving a vehicle upon the high
ways of this state shall observe and comply with the following rules 
. . . (a) All vehicles not in motion shall be placed with their right 
sides as near the right-hand side of the highway as practicable . . . 
(b) All vehicles when in operation shall be kept as close to the right- 
hand side of the highway as practicable.”

The court states; “ Section 21, subsection (a), is susceptible of no 
other construction than this, that the operator of a motor vehicle, if 
he stops it, must stop it as close to the right-hand side of the highway 
as practicable, and it would be too narrow a construction to attempt 
to say that while a motor vehicle was moving it was being operated, 
but the moment it stopped by reason of lack of gasoline, or by reason
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of defective spark plug, or a broken gas line, or from any other cause, 
it was not in operation, and that the person who had been driving 
and was attempting to find the trouble was not its operator, was not 
then engaged in operating it.” But, q u a e r e , if the word “operation” 
is held to include motor vehicles at rest as well as in motion, is not 
Sec. 21 (a) superfluous as Sec. 21 (b) states that vehicles “when in 
operation” should keep as close as possible to the right of the high
way? The court does not mention Sec. 22 of the same Act which 
states; “For the purpose of revealing its position and direction, a 
motor vehicle, while on the highway, whether in operation or at rest, 
. . . shall carry lighted signal lamps . . .” Is therefore the| statute 
so clear upon its face that the court may go no further to seek an in
terpretation of it?

The court’s decision, aside from the point of statutory interpreta
tion, is well supported by the decisions of other jurisdictions. An 
intoxicated person is “operating” an automobile, within meaning of 
Sec. 5027, Code of 1924, when, preparatory to aotually moving the car 
along the highway, he puts the engine in motion. S ta te  v. W e b b  
(1926) 202 Iowa 633, 210 N. W. 751. The word “operate” in the statute 
means not only cars that are in motion but also those which in the 
course of operation are parked or left standing on the highway. 
S c h e p p m a n n  v . S w e n n e s  (1927), 172 Minn. 493, 215 N. W. 861. Truck 
which driver had temporarily stopped on highway, with intention to con
tinue within a few moments was being “operated” within State High
way Law, requiring automobiles to carry lights1, when in operation 
during certain times of the day. (However, the question of operation 
was “ unnecessary and wholly immaterial” in the case, according to 
the court). H o r t o n  v. B e n s o n  (Tex. Civ. App., 1924) 266 S. W. 213. 
Trucks parked on highway for purpose of unloading furniture held 
in “operation” within section 2739g24, Ky. St., requiring lights on 
trucks when in “operation” in view of subsection 3. H a r d w a r e  M u t .  
C a s u a lty  C o. v. U n io n  T r a n s fe r  & S to r a g e  C o. (Kentucky, 1924) 266 
S. W. 362. A car was in “operation” although at the precise time of its 
injury it was “parked” against the curb awaiting the return of its 
owner. S tr o u d  v. W a t e r  C o m m is s io n e r s  (1916) 90 Conn. 412, 97A 336. 
An automobile left standing on a highway after dark without lights 
and with the engine at rest was “operated” within St. 1909, c534 Sec. 
7, as amended . . . prohibiting the operation of automobiles without 
lights, etc. C o m m . v. H e n r y  (1918) 118 N. E. 224, 225, 229 Mass. 19, 
L. R. A., 1918B, 827. The court there stated: “The statute must be 
read with reference to its manifest intent and spirit, and cannot be 
limited to the literal meaning of a single word. It must be construed 
as a whole, and interpreted according to the sense in which the words 
are employed, regard being had to the plain intention of the legis
lature. So considered, we cannot doubt that the statute is broad 
enough to include automobiles at rest as well as in motion upon the 
highways.” (The “operator” had apparently left the machine un
lighted while he went into a nearby building.) Much the same lan
guage was used in the case of J a q u ith  v. W o r d e n  (1913), 73 Wash. 349 
132 P. 33, which held that a statute providing that every automobile
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“ when driven’’ on a public road or street must be lighted during the 
hours of darkness, applies to cars left standing in the street.

Decisions taking the opposite view, as cited in the digests and author
ities, are: S ta te  v. B i x b y  (1917), 91 Vt. 287, 100 A. 42, which held that 
an automobile left standing next the curb in a public highway, with
out moving or having its machinery in motion for over two hours is 
not being operated, within meaning of the statute requiring lights in 
hours of darkness. C it y  o f  H a r la n  v. K r a s c h e l  (1914), 164 Iowa 667, 
146 N. W. 463, held a city ordinance substantially in accord with the 
statute requiring lights during dark hours, is not violated by tempo
rarily leaving an automobile standing unoccupied at the side of a 
street after dark without such lights. M u s g r a v e  v. S tu d e h a k e r  B r o s .  
C o. o f  U ta h  (1916), 48 Utah 410, 160 P. 117, held that the statute pro
viding that every motor vehicle while in use shall be equipped with 
certain lights in dark hours, applies only to vehicles in use, and not 
to a dead motor car being hauled through the streets by another car. 
The words “in use’’ were so defined, but the word “operate” was not 
in the statute.

R. H. A
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BOOK REVIEWS
FEDERAL, PRACTICE, JURISDICTION AND PROCEDURE, CIVIL

AND CRIMINAL—by William J. Hughes (assisted by George C.
Thorpe). West Publishing Company, St. Paul, 1931. 14 volumes.

Three living masters of the forum, with years of out
standing success in both public and private conduct of liti
gation of the greatest importance— George W. Wickersham, 
formerly Attorney General; James M. Beck, and John W. 
Davis, formerly Solicitors General of the United States— 
have attested in forewords to these volumes to the unique 
qualifications of William J. Hughes to write an informative 
and authoritative work on the practice and procedure in 
the Federal jurisdiction. That is, to accomplish the task 
stated by Mr. Hughes in his preface, “ to present a word 
picture of the Federal judicial system, its origin, develop
ment, and latest organization, a description of the juris
diction of the various courts of the United States, and a 
logical exposition of the procedure that controls in the 
functioning of those courts.”

Mr. Hughes has served as an aide to nineteen Solicitors 
General— all of whom were men of unusual accomplish
ments at the Bar, but no small measure of their success in 
their official position has been due to accurate and intelli
gent assistance they received in such position. It should 
be here stated that under the regulations of the Department 
of Justice, it is rarely ever that an Attorney General per
sonally determines whether a case shall be reviewed in an 
appellate court; that unless he exercises this personal re
sponsibility the task is assumed and discharged by the 
Solicitor General; and that otherwise no case may be taken 
by the United States from a district to a circuit court of 
appeals nor by the United States from any court to the 
Supreme Court of the United States. Considering the vast 
amount of litigation in which the United States is in
volved such responsibility is of tremendous importance 
from the standpoint of both public and private interests 
and is especially difficult to discharge without expert assist
ance and guidance.

As Mr. Wickersham has in effect, stated in his foreword 
to these volumes, nine Presidents, seventeen Attorneys Gen
eral, and nineteen Solicitors General have come and gone
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during the service of Mr. Hughes in the Department of 
Justice, yet he remains at his desk consulting and advising 
with the attorneys within and without the Department of 
Justice in active conduct of litigation on behalf of the 
United States and preparing written recommendations for 
the consideration of the Solicitor General for the time 
being as to whether a particular case should be reviewed 
in an appellate court and if so, the method of obtaining 
such review. Wm. C. McCracken, Jr., Secretary of the 
American Bar Association, states in 19 Georgetown Law  
Journal 387, that James M. Beck is “ one of the most active 
and able lawyers of our time” and Mr. Beck has stated in 
his foreword to these volumes, that:

“ I can say for myself, as a former Solicitor General, and I be
lieve I speak for all of my predecessors, that we have always 
turned to him for guidance when we were perplexed as to the 
precise method of procedure in an unusual case.”

Along with this daily practical experience with Federal 
practice and procedure in continuous operation in the Fed
eral Courts throughout the United States and as retained 
counsel in many private cases where the interests of the 
United States did not conflict, Mr. Hughes has been Profes
sor of Federal Practice and Procedure in Georgetown Uni
versity for approximately seventeen years and a student 
of the more scholarly aspects of his subject. I submit 
that there has been no lawyer in the entire history of the 
American Bar better qualified than Mr. Hughes to under
take and accomplish this monumental contribution to the 
science— if there is any— of conducting a case in the Fed
eral jurisdiction.

I ask the indulgence of my legal brethren for devoting 
so much space to a discussion of the qualifications of the 
author of this work before taking up the work itself and 
necessarily curtailing my discussion thereof. However, I 
feel that I am justified in bringing to their attention the 
fact that for the first time in the history of the Federal 
judiciary, we have at our disposal an exhaustive treatise 
on the practice and procedure of Federal jurisdiction by 
a man who has had daily opportunity for almost half a 
century in the discharge of his official duty to study every 
aspect of that practice and procedure in literally thousands 
of actual cases of about every description, and who is able
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to supplement his practical experience with long and hon
ored service as a professor of the adjective law of the Fed
eral Courts in one of our leading law schools. This is no 
treatise of a theorist without practical experience but is a 
treatise by a theorist who has had opportunity for many 
years to work in the greatest law office in the world having 
for its client a government which has been either plaintiff 
or defendant in a far larger number and variety of cases 
than any private litigant or any other government in the 
history of man.

The treatise consists of fourteen volumes. Eleven of 
these volumes have been published and the other three are 
in course of publication and are devoted to the various 
forms which have been actually used in decided cases and 
have stood the judicial test. Volume eleven consists of an 
exhaustive index to the subject matter of the work and 
there is an index to section headings preceding the subject 
matter of each of the nine volumes of text. Volume ten is 
a table of 518 pages of cases that have been examined and 
to which reference is made in the 8,000 sections, contained 
in nine volumes of subject matter, each of which has from 
430 to 739 pages. Mechanically, the publishers have pro
duced an almost perfect work of art and have bound it in 
Mediterranean blue Dupont fabrikoid.

Attached to the inside cover of the first volume is a 
detachable chart showing the composition of the judicial 
system of the United States; the relation of all the courts 
to the Supreme Court of the United States; and the pres
ent method of securing appellate review of the judgments 
of any of the courts of inferior jurisdiction. This chart 
will aid practitioners in visualizing the various steps in
volved in securing appellate review in the Federal juris
diction.

The first volume consists of 670 sections and approxi
mately 504 pages. The first four chapters, of 290 sections, 
are entitled “ Courts in General,” “Jurisdiction and Powers 
in General,” “ Creation and Organization of Federal 
Courts,” and “Jurisdiction and Powers of Federal Courts in 
General.” As these titles would indicate, they are largely 
historical in character and show something of the origin 
and development of the Federal judiciary from its roots 
in the English law through Colonial times to the present 
day of its great proportions. These chapters are inter
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estingly written and will repay reading by all lawyers if 
for no other purpose than to refresh their recollections as 
to the origin and development o f our Federal judicial 
system.

The balance of the first volume, chapters 5 to 9, inclusive, 
all of volumes 2, 3, 4 and 5 with the exception of two chap
ters in volume 5, are devoted to the civil jurisdiction of the 
district courts of the United States, including the district 
courts for Porto Rico, Alaska, Hawaii, Canal Zone, Virgin 
Islands and the United States Court for China. The other 
two chapters in volume 5 are respectively devoted to the 
Consular Courts in those countries where we now have 
extraterritorial rights and to the jurisdiction and duties 
of commissioners of the district courts. Volume 6 and a 
part of volume 7 are devoted to civil practice in the district 
courts and the balance of volume 7 is concerned with the 
practice in the United States Court of Claims, in the Cus
toms Court, and in the original jurisdiction of the Supreme 
Court of the United States. Volume 9 is concerned with 
the criminal jurisdiction and practice in the district courts, 
including one chapter on impeachment of judges and one 
chapter on Courts of Indian offenses.

With the exception of three chapters in volume 5, con
cerning the jurisdiction respectively of the United States 
Court of Claims, Customs Court, and Court of Customs and 
Patent Appeals, this volume and volume 8 are devoted to 
the appellate jurisdiction and practice in the Circuit Courts 
of Appeals, in the Court of Customs and Patent Appeals, 
and in the Supreme Court of the United States. The sub
ject matter of Federal jurisdiction and practice cannot 
be minutely subdivided with each subdivision in a water
tight compartment and the foregoing description of the 
contents of the various volumes is not intended to sug
gest more than that Mr. Hughes has, in general, attempted 
to reduce each phase of the matter to its lowest terms be
fore entering upon his discussion thereof and his citation 
of cases in the footnotes in support of the text. Fairly 
liberal quotations are included in the footnotes from many 
of the cases and in all the instances I have noticed, the 
author has cited cases and/or statutes in the footnotes in 
support of his textual statements. The year the case cited 
was decided is shown in parentheses in the footnotes and 
the citations to the cases in the Supreme Court of the
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United States are to the three well-known editions or pub
lications of such cases. The statute references are to both 
the United States Code and to the volumes of the statutes 
at large.

A careful examination of the eleven published volumes 
of this work convinces me that it is such a treatise as we 
may of right expect from a man with the ripe scholarship 
and experience possessed by Mr. Hughes. That is to say, it 
does credit to his long and faithful service for his govern
ment. Any lawyer substantially engaged in Federal prac
tice should by all means add this treatise to his working 
library and reap in part the benefit of the learning and 
experience which have gone into the making of this master
piece on Federal practice and procedure.

0. R. McGuire.*
Washington, D. C.

SELECT CASES AND OTHER AUTHORITIES ON THE LAW OF 
TRUSTS—by Austin Wakeman Scott. Second edition published 
by the editor, Cambridge, 1931. Pp. xiv, 818.

The second edition of Professor Scott’s cases on the law 
of trusts has been awaited with interest by law teachers. 
As the reporter of the American Law Institute on the 
restatement of the law of trusts, the editor has had the 
opportunity, working with able advisers, of viewing the 
subject not alone from the standpoint of the teacher, but 
from the angles of the practicing lawyer and the jurist. 
Those who have studied the restatement will recall the thor
oughness and conciseness of the work of Mr. Scott and his 
associates.

The first edition appeared in 1919, based largely upon 
the second edition of the late James Barr Ames published 
in 1893. The twelve years which have elapsed since the 
first edition made necessary the inclusion of newer cases. 
Ten chapters are in both editions. Where an appendix in 
the first edition contained a form of trust deed only, the 
second edition contains a short note on the modern use of 
the trust device, and a form of unfounded life insurance 
trust agreement. Otherwise, there is not the remotest 
attempt at a functional approach. The footnotes are very 
complete, but it seems desirable that the student have more

♦Counsel, U. S. Comptroller General. See supra p. 204.
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citations to the Digest, Corpus Juris-Cyc and American 
Law Reports, as well as to the English and Empire Digest. 
To set forth the direction the law is taking, helpful refer
ences to the restatement would enrich the edition.

Chapter IV concerns charitable trusts, whereas the first 
edition confined the matter to a section. One does not find 
the revolutionary opinion of Lord Birkenhead in Bourne v. 
Keane ([1919] A. C. 815), decided by the House of Lords. 
There is no better way to point out the error in the logic 
of Chief Justice Marshall in the case of Trustees of the 
Philadelphia Baptist Association v. Hart’s Executors, 4 
Wheat. 1, than to follow it with Justice Story’s opinion in 
the famous case of Vidal v. Girard’s Executors, 2 How. 127. 
In the former case, a gift to an unincorporated association 
for the education “ of youths of the Baptist denomination, 
who shall appear promising for the ministry,” was dis
allowed. Citing Magill v. Brown, Fed. Cas. No. 8952, in 
the Girard case, Justice Story adopted the language of 
that court: “ . . . that it is immaterial whether the per
son to take be in esse or not, or whether the legatee were 
at the time of the bequest a corporation capable of taking 
or not, or how uncertain the objects may be, provided there 
be a discretionary power vested anywhere over the appli
cation of the testator’s bounty to those objects; or whether 
their corporate designation be mistaken. If the intention 
sufficiently appears in the bequest, it is valid.”

The future case book on the law of trusts will not be able 
to pass over the trust which is used in lieu of incorporation, 
as the Massachusetts trust, for such a topic is certainly 
worthy of an additional chapter of cases, and the consid
eration of such an instrument makes the student fully 
realize the scope of the trust. The late Professor Maitland 
has reminded us that “ of all the exploits of Equity, the 
largest and the most important is the invention and de
velopment of the trust. . . . This, perhaps, forms the most 
distinctive achievement of English lawyers. It seems to 
us almost essential to civilization, and yet there is nothing 
quite like it in foreign law.”  (Equity, Lecture III, 23.)

It is unfortunate that the advance notice of the collec
tion of cases on Trusts by Professor Carey of the Univer
sity of Michigan notes the edition to follow will omit the 
various distinctions between the trust and debt, bailment, 
etc. One who has used these cases for the purposes of
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making the distinctions clear, regards this as the most 
valuable part of a collection.

Professor Scott’s second edition will make many new 
friends, and it is not unlikely that even with manuals such 
as those of Professor Costigan and Professor Carey, it 
will continue to maintain a distinct pre-eminence in its 
field. L. C. C.

THE THIRD DEGREE—by Emanuel H. Lavine. Vanguard Press,.
New York, 1931. Pp. viii, 248.

Mr. Lavine has written a vivid account of his experience 
of twenty-five years as a police reporter attached to police 
headquarters. After reading the story of the cruel treat
ment said to have been inflicted upon certain culprits, one 
is anxious to know why warrants for the arrest of the 
guilty policemen involved have not issued upon the affidavit 
of the eye-witness, Mr. Lavine, or why these facts have not 
been presented to the grand jury, and the reasons for not 
doing so are not convincing, namely, that the charge would 
be white-washed and more or less innocent subordinates 
made to suffer. It takes courage to write such an expose, 
but, perhaps, more courage to pursue the matter further, 
and courage today is quite lacking both in our citizenry and 
public officials. The predecessor of Commissioner Mul- 
rooney, the present head of the New York police, was Mr. 
Grover C. Whalen, a business man. Could not Mr. Lavine 
have conferred with Mr. Whalen, and would not Mr. Whalen 
have sifted such charges to the limit?

That the New York police force has suffered as a result 
of the Seebury investigation is undoubted. The men are 
well-paid, even recruits receiving $3,000 a year, and this 
should remove them from the temptation to abuse their 
positions.

Is it not becoming more and more apparent that the sys
tem that has arisen under the eighteenth amendment has 
demoralized law-enforcement, and that until the amendment 
is repealed this condition will continue? L. C. C.

STEPHEN J. FIELD— by Carl B. Swisher, Washington. The 
Brookings Institution, Washington, 1930. Pp. 473.

This is not one of the new-fashioned so-called psycho
logical biographies, but follows traditional methods involv
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ing much research, as is evidenced by the many footnotes 
supporting substantially all of the author’s statements.

Justice Field was in many respects one of the most pic
turesque men that has ever sat on the Bench of the Supreme 
Court. While his disposition may not have been of the 
best, while he possibly was extremely opinionated, and 
while many believed that he was judicially dishonest for 
personal financial gain, he seems to have had a presence, 
a bearing and an appearance which led to his being com
pared to the prophets of old. He might almost have been 
taken by an artist as a model for a Moses.

Born into the family of a Congregational minister in 
Connecticut in 1816, he spent his youth there and in west
ern Massachusetts. Before going to college he spent some 
time in Greece, Turkey and Asia Minor. Returning to 
America, he graduated from Williams College, where he 
came under the influence of the famous Mark Hopkins. 
After preparing for the Bar he made another trip to the 
Near East, and then for a short time practiced in New 
York City with his brother. From there he joined the 
gold rush in 1849 and became a strong influence in the 
pioneer life of California, speculating in real estate, prac
ticing law, sitting in the legislature and sitting on the 
Bench. During the strenuous years of the Civil War he 
was appointed as the tenth member of the Supreme Court 
and sat there during the Reconstruction Period, during 
the time of the building and financing of the transcontinen
tal railroads and the establishing of the Interstate Com
merce Commission, and during the time when the corpora
tions and trusts became so dominant as to need control, as 
evidenced by the Sherman Act. He died in Washington 
in 1899.

A man of strong physique, determined mind, deep re
ligious feeling which had been broadened and made toler
ant by his contact with all classes and creeds, many of his 
actions were controlled by sentiment and feeling rather 
than pure reason or logic. Throughout most of his life he 
was the center of controversies and contests which fre
quently led to bitter personal vilification on both sides.

One of his brothers laid a trans-Atlantic cable and an
other brother was the originator of the code system which 
has been adopted in many of the States. The influence of 
this brother was very strongly felt when Stephen was in
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strumental in the preparation of the code adopted by the 
State of California soon after it was organized. For many 
years his nephew, Justice Brewer, sat with him on the 
Supreme Court.

Apparently Field was never satisfied to be a mere lawyer 
or a mere judge, and consequently dabbled in politics, but 
was repeatedly disappointed. While he was on the Su
preme Court he endeavored to control patronage in appoint
ments in California, thus arousing and keeping alive ani
mosity in that State. He and his friends, working with 
his brothers, and while he retained his seat on the Supreme 
Court, had his name presented to one convention as a can
didate for President and worked hard to have it again pre
sented. The author says, “ As a not more than mediocre 
politician he severely damaged a reputation which might 
have been, and indeed, in spite of the scars, still is, that 
of a great judge.”

The author treats elaborately and at great length the 
“ Terry Tragedy,”  which was brought about by a mixture 
of political and personal feelings and judicial actions in
volving disorders in court rooms, personal danger to Jus
tice Field, finally culminating in the killing of Terry as 
he was attacking Field by a United States marshal assigned 
to protect the Justice. The vigor with which the case was 
conducted in the courts is indicated by the fact that nearly 
a score of decisions covering various phases of the matter 
are in the published reports.

The author carefully shows the helpful influence Field 
exerted in establishing law and order in California in the 
mining days with respect to many matters for which there 
were no precedents. Field’s influence was likewise strong 
and sometimes helpful in settling the many matters brought 
before the Supreme Court during the days of reconstruc
tion and the subsequent years. “A great many of Field's 
Supreme Court opinions reveal not only his knowledge of 
law but also his ideas as to what was good and what was 
bad in the economic life of the country.” The extent of his 
judicial work is indicated by the author in saying, “ He had 
written 620 opinions for the Supreme Court, he declared, 
57 for the Circuit Court, and 365 for the State Supreme 
Court in California, making a total of 1,042.”

One reason for Field’s youthful trips to the Near East 
was that he had expected to become a professor in East



BOOK R E V IE W S 523

ern languages. The author says, “ He never became a 
teacher in the academic world, as he had planned in his 
youth, but he exercised admirably the teaching function in 
his attempts to help young men with whom he came in 
contact. * * * He at times regretted, in his later years, 
that he had not accepted the invitation to lecture at the 
Columbian Law School, in Washington, in order to keep 
in touch with more of the young men in his profession.” 
The author does not state that Justice Field, during the 
session of 1885 to 1886, lectured at Georgetown Law School 
on Constitutional Law and the Law of Nations.

Probably no great American lawyer has had more ene
mies and probably no great American lawyer has had more 
vilification thrust at him in the press and in the forum. 
The author is careful to state no definite conclusions as to 
the merits of many of the controversies in which Field was 
involved. Nevertheless, it is clear that the conclusions to be 
drawn from the volume must be influenced by the attitude 
of the author. For that reason the preface says, “ In deal
ing with what made the man, venturing into a realm where 
the methods of objective science as yet give but little aid, 
he has joined the techniques commonly attributed to the 
artist with those of the social scientist. This phase of the 
work is, therefore, necessarily in large part a personal 
interpretation.”

The book is interesting reading and is valuable as a 
portrayal of a picturesque character. The reader will ob
tain an interesting review of the political, social and eco
nomic conditions in the middle of the last century in Cali
fornia and also a valuable review of the influence of the 
Supreme Court on the development of the country during 
the thirty years succeeding the Civil War.

Karl Fenning .*
Washington, D. C.

TRADE MARKS THROUGHOUT THE WORLD— by White, White 
& Ravenscroft. Trade Activities, Inc., New York. Pp. 1006.

By change of name this is a new edition of International 
Trade Mark Law and Practice by Ravenscroft published 
in 1925. The text has been expanded to some extent and

* Professor of Patent Law, Georgetown Law School; formerly 
Assistant U. S. Commissioner of Patents.
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brought down to date. The present volume is in loose-leaf 
form, the publishers proposing to furnish from time to 
time substitute sheets showing current changes in various 
matter treated. This growing tendency of law book pub
lishers to provide for keeping their books up to date with
out the necessity of frequent new editions is commendable.

The book contains condensed valuable information con
cerning trade mark laws and practices of upwards of 250 
countries listed in the table of contents. For each country 
is given the date of the law but not its text. Instead is 
given specific information as to what is considered a regis
trable trade mark; who may procure registration; docu
ments and fees required for registration; procedure for 
and effect and duration of registration; requirements for 
use of the mark and notice of registration and other like 
data, including generally the International agreements to 
which the country belongs and what specific provision is 
made for registering marks of foreigners. In the appen
dix is given the text in full of eight International Conven
tions omitting many bilateral agreements such as the 
United States has with a number of countries. The only 
law the text of which is given is the British Merchandise 
Act of 1887 and the additions to it made in 1926.

The arrangement and style are such as to give readily 
clear and distinct answers to the questions usually consid
ered in the necessity, desirability and methods of trade 
mark registration in any country.

The amount of detailed labor involved in preparing the 
book can be gathered from an inspection of the tabulated 
information filling twenty-five pages showing, among other 
things, what countries allow opposition to registration; 
where failure to use a mark endangers registration; 
where first applicant is entitled to registration and where 
first user is entitled to registration. There is also given a 
list of classes into which material is divided for the pur
pose of trade mark registration in each of twenty-three 
different countries which have official classifications.

Indefiniteness in statement of the situation in the United 
States which existed in the 1925 edition is perpetuated in 
the present edition. In such a complete book it is amazing 
to find that a foreigner will get no inkling that he can get 
protection by registering his mark in the various States, 
as well as in the United States Patent Office. He will
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probably be misled to believe that marks registered under 
the Act of 1920 are published prior to registration and he 
would expect to have interference proceedings with respect 
to 1920 marks. No suggestion is found that a chief benefit 
of registration is Federal court jurisdiction and extraordi
nary court relief for infringement.

Such lapses may lead the careful lawyer to suspect the 
exact accuracy of the portions devoted to other countries. 
Nevertheless, the book has evidences of an effort to be 
thorough and exact and in each instance reference is made 
to the local laws which can be referred to in case of doubt. 
No one interested in foreign trade mark protection can 
afford to be without the book.

Karl Fenning .*

CASES AND MATERIALS IN THE LAW OF CORPORATE FI
NANCE— by Adolf A. Berle, Jr. West Publishing Company, 
St. Paul, 1930. Pp. 911.

This work is highly creditable from two directions,—  
it affords the student knowledge of the leading decisions 
in re the practical as well as the theoretical side of insti
tuting and maintaining a business corporation, and it also 
provides a working basis for the practicing lawyer because 
of the approved forms scattered through the text; and in 
each instance the authority of the supporting case or cases 
affords the requisite sense of confidence in its use as and 
when occasion requires.

While the author is technically correct when he states the 
settled practice as to financing corporations does not ex
tend beyond the last twenty years, in a comprehensive 
work such as this, extending to more than 900 pages, it 
would have been permissible and perhaps of distinct ad
vantage to the reader if the author had gone back several 
steps and included in the historical picture the ultimate 
source of the modern business corporation—the Royal East 
India Company chartered in England in 1600. During the 
first twenty years of its existence that Company operated 
as a joint venture, the share owner being confined to a 
single voyage for his contribution and his share in the 
profits and risks. While the profits of a fortunate voyage

‘ Professor of Law, Georgetown Law School; formerly Assistant U. S. 
Commission of Patents.
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did on occasions produce returns that yielded many times 
the amount of the investment, there were risks of ship
wreck, of pirates and other dangers of the sea that rendered 
the outcome extremely uncertain until the result of the 
particular voyage was known and the net proceeds com
puted. Ultimately, a general sharing of profits and losses 
from all voyages was evolved; and by the same process 
there was established—

(a) Right to transfer shares by delivery.
(b) The automatic devolving of title on death of the 

owner.
(c) The avoidance of obligation to meet losses beyond 

the amount of capital stock owned by the indi
vidual investor.

These features are the bed-rock of the modern business 
corporation; and their enduring qualities are indicated by 
the continuation of the East India Company as a going con
cern until its property was taken over by the Government 
of India through the proceeds of a bond issue in or about 
the year 1885. The Hudson’s Bay Company, founded some 
decades later, is in active business at the present time.

As stated by the author, the orthodox idea of the Ameri
can business Corporation in its earlier stage of development 
was confined to one class of stock, namely common shares; 
and the financing was largely done by the sale of bonds, 
each company operating under a special charter conferred 
on it by the State through a specific legislative grant. There 
is no need for enlarging upon the fact that modern cor
porate financing is much more complex; and today the 
charter-rights must be looked for in the certificate of in
corporation construed in connection with the general cor
poration law of the particular incorporating State. The 
reservation of power to change or amend chartered rights 
has made the public interest paramount in a changing 
world; and the Dartmouth College Case 1 has become aca
demic, for all practical purposes. As early as 1872 it was 
held by the Supreme Court in Tomlinson v. Jessup i 2 that 
the reservation of such right to amendment said what it 
meant and meant what it said.

i 4 Wheat. 518, 4 L. Ed. 629.
a 15 Wall. 454, 21 L. Ed. 204; see also, Looker v. Maynard, 179 U. S. 

46, 45 L. Ed. 79.
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In the early cases a strict construction was given to the 
charter as the vehicle for establishing the rights between 
the stockholders and the management, and in 1867, in 
Zabriskie v. Hackensack & N. Y. Ry. Co. 3 the managers 
were enjoined from extending a transit line to a point be
yond the terminal mentioned in the franchise; and this 
doctrine is confirmed in a comparatively recent case (1927) 
Lonsdale Securities Cory. v. International Mer.-Marine 
Co.,4 * although there is an opposing line of judicial thought 
which seeks to promote greater freedom in managerial 
action, as is seen in Davis v. Louisville Gas & Elect. Co.6 
(1928), where owners of Class B stock were refused relief 
in a suite to enjoin an amendment of the certificate of in
corporation alleged to operate to the advantage of Class A 
shares.

The right of the minority stockholder to come into equity 
and protect the corporate assets from loss by neglect, wilful 
mismanagement or fraud has been too fully adjudicated to 
admit of more than passing notice— see Kavanaugh V. 
Kavanaugh Knitting Co., Inc.6 and Wheeler v. Alilene Nat. 
Bank Bldg. Co.7 and the author has wisely given special 
attention to the elements entering into the conception and 
employment of corporate capital. Among the points brought 
out is the obligation resting upon the corporate managers 
to confine stock issues within the limit prescribed by the 
charter, Scoville v. Thayer 8 and the basic principle that 
where a party has given due consideration for an issue of 
shares, the contracting corporation has clothed that person 
with equitableship ownership in the agreed number of 
shares, and the actual shares would be not the real interest 
but only certificates describing and defining such propor
tionate ownership in the corporate enterprise, U. S. Radia
tor Cory. v. State.9

The author (page 241) cites with apparent approval that 
familiar case, Gamble v. Queens County Water Co.,10 where

3 18 N. J. Eq. 178; 90 Am. Dec. 617.
4 101 N. J. Eq. 139.
6 Court of Chancery of Del. 142 A654.
e 226 N. Y. 185.
i 159 Fed. 391, 16 L. R. A. (N. S.) 892, 14 Ann. Cas. 1917.
s 105 U. S. 143, 26 L. Ed. 968.
9 208 N. Y. 144, 46 L. R. A. ON. S.) 585.
10 123 N. Y. 91, 9 L. R. A. 527.



52 8 G EO RG ETOW N  L A W  JOURNAL

it is held that a statute requiring: capital stock to be issued 
and sold only at par, does not apply to bonds, which are 
mere obligations to pay money and do not carry with them 
voting power and aliquot right to control the corporation. 
The distinction is fundamental; and it no doubt should be 
controlling where the transaction is carried through in good 
faith, and the company gets the best terms obtainable in 
the securities market at that time. And where an issue of 
stock is given as a bonus to insure the sale of bonds, this 
stock stands upon the same basis as shares which had been 
subscribed to as a part of the original issue. Handley V. 
Stutz.11

The right of the existing stockholders to take a propor
tionate share of any new issue of corporate stock, and other 
phases of the change in the corporate body and its finances 
due to enlargement of the stock, are dealt with in cases 
which cannot be exhaustively treated in a review such as 
now presented, without extending our paper to undue 
length. The right, however, exists, and has repeatedly 
been recognized in litigated cases. The stockholder has a 
well defined limit beyond which he cannot restrict sales of 
stock to the general investor; that right is confined to (a) 
unissued stock already authorized, or (b) new issues of 
corporate shares.

Where the stock has been sold in regular course and 
when after such sale the shares are donated to the treasury 
for use in securing funds or property for corporate use, 
the rules as to prior right of existing stockholders to ac
quire a proportionate interest does not apply. The original 
reason for establishing the rule was to avoid disturbance 
of the ratio of stockownership interests, Gray v. Portland 
Bank,* 12 and this reason does not apply where the stock has 
been duly issued and delivered; nor does the preemptive 
right to extend the investment come in play, even though 
the stock has greatly enhanced in value prior to its resale 
as treasury stock, Stokes v. Continental Trust Co.13

In the charters granted by the incorporating States this 
preemptive right is very generally waived by the terms

11139 U. S. 417, 35 L. Ed. 227.
iJ 3 Mass. 363, 3 Am. Dec. 156.
13 186 N. Y. 285, 12 L. R. A. (N. S.) 969, 9 Ann. Cas. 738; also, Dunlay 

v. Avenue, etc. Co., 253 N. Y. 274.
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of the charter itself; and while the author does not approve 
of such waiver, the corporation undoubtedly enters upon 
its career with wider powers where it retains the right to 
write new capital into the enterprise at the best rates ob
tainable and freed from all obligation to give existing 
stockholders the prior right to purchase its stock at par.

Upon the question of dividends, the cases cited tend to 
substantiate the well-seasoned American doctrine that 
Boards of Directors are elected to direct, and that courts of 
equity will not undertake to enter into disputes as to con
trary and conflicting policies of heaping up surplus or of 
declaring dividends unless some unusual situation demands 
judicial interference to prevent rank injustice amounting 
to fraud or near-fraud. Raynolds v. Diamond Mills Paper 
Company.14 One such situation occurred where the con
trolling interest was intent upon absorbing the surplus in 
carrying out a humanitarian expenditure of corporate 
funds for the general good, i. e., by reduction of the price of 
automobiles to a level $80 less than the market; and the 
court interfered because— “ A business corporation is or
ganized and carried on primarily for the profit of the stock
holders.” Dodge v. Ford Motor Co.15 * * An English case 
goes to the extent of permitting directors to declare a divi
dend, even though there is an unliquidated prior impair
ment of capital, Verner v. General etc. Invst. Trust; 16 but 
in an American mining company case it was held the divi
dends upon the common stock must not deplete the assets 
to an extent where the owners of the preferred stock will 
find themselves left with an exhausted mine as the only 
property from which they must obtain the return of their 
capital investment. Wittenberg v. Federal Mining etc. 
C o"

The author has done well to include an instance of a 
“ strike” suit brought under the guise of a minority stock
holder’s proceeding in equity; and in a well-balanced deci
sion a Federal court upholds the principle that— “ Within 
the limits of their authority the directors possess full dis
cretionary power.” Venner v. Southern Pacific Co.18

H 69 N. J. Eq. 299.
is 204 Mich. 459, 3 A. L. R. 413.
is Court of Appeal [1894] 2 Ch. 239.
u 15 Del. Ch. 147.
is 279 Fed. 832.
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It is to be regretted Professor Berle has not been able 
to include in his collection of illustrative cases a record of 
litigations on Option Warrants to purchase future partici
pations. This corporate device takes the place of “pro
motors’ shares” in the early financing of new enterprises. 
Such decisions being non-existent, they have necessarily 
been omitted from this picture of Corporation Finance; 
but in lieu thereof the author has inserted (pages 422-425) 
approved forms for the Option Warrant, Subscription and 
Assignment. These forms will be found extremely valuable 
when the practitioner is conducting a corporation through 
the promotion period and where a choice of financing 
methods is sought.

Continuing his treatment of Corporate Securities, the 
author points out the advantages of preferred stock in 
comparison with notes or unsecured bonds, when capital is 
desired:

(a) non-payment does not involve foreclosure, or 
termination of the corporation’s business career;

(b) repayment usually occurs at the option of the 
corporation;

(c) an additional credit resource remains intact, as 
money subsequently borrowed on a note or bond 
takes precedence over preferred stock as a cor
porate obligation.

Unless the preferred stockholder has a contract which 
entitles him to special consideration, he is a stockholder in 
the corporation and not a creditor. The waiver of the right 
to voting power does not enter into the matter as a legal 
proposition; it does not change the status of a preferred 
stockholder and transform him into a creditor. Hazel 
Atlas Glass Co. v. Van Dyke & Reeves.w

One of the difficulties that must be met and overcome in 
a worthwhile review is the danger of “ overstaying the 
market” and producing a critique in its extent approaching 
book-length. But even at the risk of incurring such crit
icism, approving notice must be taken of the author’s com
ment and the supporting cases on Purchase, Retirement and 
Reduction of Participations. It may with fairness be styled 
the key-chapter in this admirable work.

8 Fed. (2d) 716.
>
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In this connection, the author calls attention to really 
important distinction that relates to the acquisition or dis
posal of two classes of corporate securities, i. e. preferred 
or common stock. In respect to preferred stock the tran
saction is a simple matter, for normally either by charter 
or in the terms of the stock itself the corporation may pay 
off the investor at a premium and “ kill” the shares; or with 
funds taken out of surplus the corporation may purchase 
the shares in the open market, and either hold them in its 
treasury or replace them by stock bearing a lower rate of 
interest.

With common stock the element of permanent control 
through voting power enters in, and the settled policy of 
the courts requires that the existing balance of rights shall 
be preserved thru a horizontal scaling down of the ac
tually existing stock. This is the rule in the courts of New 
York, where it is affirmatively stated the individual stock
holder’s “ proportionate voice in the conduct of the affairs 
of the corporation and equitable interest in its property 
which his stock gives him when he becomes a stockholder 
must be preserved.” Page V. American & British Mfg. 
Co.20

The “ incorporating states” through their courts have af
firmed the application of this equitable rule. General Inv. 
Co. v. American Hide & Leather Co.21 In England, how
ever, a different rule applies:— “ It is for the company, and 
for the company alone, to judge of the prudence of the 
course proposed.” British and American Trustee Finance 
Corporation v. Couper.22 Whatever the form the transac
tion may take, the changing about of the corporate securi
ties must not seriously jeopardize the paramount rights of 
creditors. In re Fechheimer Fishel Co.23

The author’s notes and the citations on the further topics 
covered in this text need not be the concern of the reviewer, 
since they proceed along the well-beaten pathway, “the 
middle of the road,” of Corporate Finance— the author’s 
major theme. We refer to his treatment of Claims on 
Corporate Assets, the Public Issue of Securities, the Cor-

20 129 App. Div. 346.
21 98 N. J. Eq. 326, 44 A. L. R. 60.
22 House of Lords [1894] A. C. 399.
23 212 Fed. 357.
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porate Management, the Expansion of Activities and Re
organization. These subjects are dealt with in the standard 
works upon Corporations; and the notes and illustrative 
cases of the text substantiate each and all the principles 
that govern those several departments of Corporate Finance 
which in its turn constitutes an important branch of mod
ern business law.

In conclusion, it should be said in commendation that 
Cases on Corporate Finance displays an earnest and con
structive effort to deal with the general subject by a study 
of the workings of the judicial mind where concrete situa
tions demand the application of its experience and acumen 
to solution of the diversified problems involved. Nor is 
this all. The active practitioner as well as the aspiring 
student of law has here placed at his command a running 
comment on the theory of the cases and the practical re
sults that flow from the decisions themselves; and it is 
here as well as in occasional forms that Professor Berle’s 
book becomes distinctive in its possession of a value alto
gether unique in its particular lien.

This book can be recommended as a valuable addition to 
law literature; and its usefulness will be enhanced by the 
knowledge that the author is passing along to others the 
wealth of experience he has acquired by his wide contact 
with practical questions of the nature dealt with in his text.

R ichard  S. H ar vey .*
Washington, D. C.

THE LAW OK MARTIAL RULE— by Charles Fairman. Callaghan 
and Company, Chicago, 1930. Pp. i-viii, 263.

This is a thorough, condensed, and yet simple exposition 
of martial law and its effects upon subsequent civil rights 
and criminal procedure. The historical background is 
sketched with sufficient clearness to make the trends plain. 
The cases cited and explained in detail are given with suf
ficient fullness to be of value without much additional ref
erence or delving. Not only military men, who may be 
called upon to enforce it, not only executives who may be 
called upon to declare it, not only attorneys-general who 
may be called upon to advise concerning it, but even prac-

* F o r m e r ly  P r o fe s s o r  o f  L a w  in  th e  G r a d u a te  c la s s e s , G e o r g e to w n

L a w  S c h o o l.
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ticing lawyers may find this volume of pertinent value in 
any given set of facts.

The author advisedly declares there is no such thing as 
"martial law” but merely martial "rule” which may later 
be subjected to judicial interpretation. His principal con
structive criticism lies in his declaration that “ martial 
rule” should be provided for in advance, with contingent 
circumstances, limits of power, and mode of operation 
definitely prescribed. We cannot permit of wholesale mili
tary harshness; nor can we be satisfied with that mere 
“ preventive detention” which appeared in Moyer v. Pea
body, 148 Fed. 870, 212 U. S. 78. Constitutions are vague; 
legislation is inadequate. A clearly understood doctrine 
will save future litigation. By showing existing confusions 
and variant interpretations, and by suggesting a future 
means of clarifying the problem, the author has rendered 
excellent service.

His study has taken him to Irish, Natal, South African, 
as well as British and American cases. His table of cases 
cited and index are adequate for his small but well directed 
presentation. Elbridge Colby.*

Tientsin, China.

SAVING TAXES IN DRAFTING WILLS AND TRUSTS— by Joseph 
J. Robinson. Vernon Law Book Company, Kansas City, 1930. 
Pp. 584.

This book tells about just what it purports to tell about 
and does it well. It is written by a practitioner for prac
titioners. The author deals with most of the important tax 
problems in drafting wills and trusts. He has a keen and 
sympathetic understanding of his subject and he explains 
many perplexing questions with admirable lucidity.

The treatment is not exhaustive, but the pertinent deci
sions before the United States Supreme Court and many 
of the rulings of the Board of Tax Appeals are noted along 
with the appropriate provisions of the Federal Acts and 
Regulations. The discussion of state taxes is somewhat 
sketchy, but the reader can glean a fair idea of the ques
tions which will arise in this connection, albeit, he may be 
somewhat in the dark as to their solution in a particular

Captain, Judge Adv. Gen. Office, U. S. A.



53 4 GEO RG ETOW N L A W  JOURNAL

jurisdiction. This is not a stricture upon an excellent piece 
of craftsmanship. An adequate discussion would have pro
tracted the author’s efforts to unwieldly lengths and per
formed a task better left to the various tax services. There 
is a good index but no table of cases, an unfortunate omis
sion for those who prefer to trace the subjects in which 
they are interested through cases rather than titles.

For the reviewer who gathers his materials from the 
preface there is an outline of the scope of the book in the 
last two paragraphs of the introduction. In addition to 
the discussion of the tax questions in connection with wills 
and trusts there is a lucid but rather summary chapter on 
situs, and chapters on the basis of gain or loss in connec
tion with the federal income tax, and Associations. In 
connection with trusts, insurance trusts and pension 
trusts are dealt with in some detail.

The size of the book is deceptive. There is a good deal 
of repetition. Some of the chapters on state taxes are 
thoroughly documented with the federal authorities and 
repeated almost verbatim in connection with the federal 
taxes. Three hundred and sixteen pages are devoted to the 
text, while there is an appendix comprising two hundred 
and forty-three pages, which reprints the federal income 
and estate tax acts. The value of devoting so much space 
to material so readily accessible, especially when most of 
the pertinent sections are repeated in the text, seems open 
to question.

But the admirable clarity with which difficult subjects 
are discussed and the sane intelligence of the author’s work 
will commend the book to anyone who is interested in taxa
tion. Many of the things which the author explains are 
learned by the lawyer only after he leaves law school. It 
would be worth while for the law teacher to ponder whether 
this should be so. The law of taxation admits of as orderly 
exposition as many of the legal archaisms which encumber 
our present curricula.

This little volume will indicate its importance.
Charles L. B. Lowndes.*

Cambridge, Mass.

F o r m e r ly  P r o fe s s o r  o f  L a w , G e o r g e to w n  L a w  S c h o o l.
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WHAT RIGHTS ARE LEFT— by Henry Alan Johnston. The Mac
millan Co., New York, 1930. Pp. x, 177.

This book is a rarity, in that it seems to be one of the 
few dealing with Prohibition without glaring partisanship. 
The author’s object has been to explain what the 18th 
Amendment was aimed at, and how its purpose was per
verted, or, if one prefers, changed. Readers seeking in 
Mr. Johnston’s analysis additional arguments to support on 
uncompromising attitude on either side are likely to be dis
appointed. Unbiased souls, still on the fence, will feel that, 
simply because of “ the bewilderment which it creates” 
among lawyers as well as laymen, their position can be 
justified.

Though judicious, Mr. Johnston has been willing to ex
press himself. But his presentation, if impartial, is dis
criminating. It demonstrates more or less conclusively 
that under the Jones Act we have become a nation of felons, 
excepting only those of us who report every liquor law 
violation coming to our knowledge. Most of us have be
come felons.

The discussion has been brought well up to date, touch
ing on such recent and important cases as U. S. v. Farrar, 
decided last spring, concerning the guilt of the ordinary 
purchaser. The book includes an Appendix containing an 
annotated Constitution of the United States, and Federal 
Statutes dealing with search warrants, as well as a Table 
of Cases and an Index. Mr. Johnston is a lawyer, and has 
given us a book that lawyers will enjoy, as well as laymen 
who want an accurate and serious commentary on the ex
isting situation.

W illiam M. Hepburn.*
University, Ala.

ESSAYS IN THE LAW OF LIBEL— by Leon R. Yankwich. Parker, 
Stone & Baird Co., Los Angeles, 1929. Pp. 310.

Newspapers and publishers will welcome this book. It 
contains, besides a learned presentation of the fundamental 
problems of criminal and civil libel, an able discussion of 
the legal points and questions faced daily by newspapers 
everywhere in respect to libel.

P r o fe s s o r  o f  L a w , U n iv e r s ity  o f  A la b a m a  S c h o o l o f  L a w .
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The author has not omitted historical phases of the sub
ject and the reader will find, among other things, the chap
ter on libel from William Hudson’s well known writing on 
the Star Chamber; the complete text of De Libellis Famo- 
sis, probably one of the most important of criminal libel 
cases; and, an old colonial case of criminal libel against 
a group.

The volume is divided into the following chapters: Libel 
and the Newspaper; What is and What is Not Libelous; 
Defenses in the Law of Libel; The Doctrine of Privilege in 
the Law of Libel; The Newspaper and the Law of Con
tempt; The Newspaper, the Courts and Crime News; The 
Character of the Plaintiff as an Issue in the Libel; and, 
The Law of Criminal Libel.

While most of the decisions cited are California cases, 
the pages abound in references to the decisions of other 
states in the form of footnotes. And, although California 
law predominates throughout the text, it will be found that 
the law is substantially the same elsewhere.

This work should prove to be not only a ready reference 
book for lawyers, but interesting and profitable reading 
for the layman.

It might be said in passing that the writer of this most 
illuminating brochure is not only a specialist in, but an 
authority on the law of libel. Before taking the bench in 
the Superior Court of Los Angeles County, California, he 
represented numerous newspaper interests and, undoubt
edly, was responsible for obtaining a decision establishing 
what is known as the liberal rule of privilege for newspaper 
comments on the acts and conduct of public officials and 
candidates for public office.

A llen J. Krouse.*
Washington, D. C.

Assistant U. S. District Attorney tor the District of Columbia.
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