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LEX CHRISTIANA
THE CONNECTING LINK BETWEEN ANCIENT AND

MODERN LAW

PART I

Charles Sumner Lobingier*

"The Civil law might be the law of earth�jus soli; here
was the law of heaven�jus poli."�Pollock & Maitland.

"There can be very little doubt that the Canon Law was

one of the great factors of European civilization in the
Middle Ages."�Lord Fraser.

"The continental lawyers * * * slur over a very instruc
tive fact�the great unmalleability of all bodies of law�
and they obscure an interesting, and yet unsettled, prob
lem�the origin of the Canon Law."�Sir Henry Maine,
Early History of Institutions (1875), 62.

"The work of Christianity was to perfect the system of
law erected upon such a solid foundation by adding to the

beauty of the superstructure, strengthening it by removing
structural weaknesses, and enlarging or transforming Ro
man law in the spirit of Christian ethics."�SHERMAN, RO
MAN Law in the Modern World, I, 128.

I. INTRODUCTORY. A Constitution1 of the Emperor
Constantine, promulgated about 323, authorized a litigant
to have his cause transferred to Christian Law (ad legem
Christianam) . The phrase is neither explained nor ampli
fied; evidently that was not considered necessary. In fact

* See p. 73.
1 Codex Theodosiantjs I (XXVII) (Mommsen's Ed. C2).
"The idea of the new legal value of the Catholic religion is hinted in

the expression Christiana Lex, often repeated in our documents. Soon

after, this expression was replaced by Religio and Fides Catholica.

(1, lc. 1.)" Riccobono, Unpublished Lecttjkes.
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the phrase designated a system which had then been devel
oping during nearly three centuries. For "it is in the
Pauline Epistles that we find the earliest and basic prin
ciples of Christian Law, and their author 'was helping to
lay the foundations of a great system of jurisprudence'." 2

"Dare any of you, having a matter against another,
go to law before the unjust and not before the saints?"
asks St. Paul in one of these.3
"Is it so that there is not a wise man among you?

No one that shall be able to judge between his brother?"

It is clear that the policy of the early Church was to
keep litigation within the fold; and the passage just quoted
evoked the following comment from the late Justice Fry:

"We here, for the first time, it is believed, catch a

glimpse of the internal jurisdiction of the Church,
which was destined to grow into the great system ruled
by the Corpus Juris Canonici."4

In his famous letter 5 to the Emperor Trajan, written
about the beginning of the second Christian century, Pliny
the Younger, Prefect of Bithynia, quotes as follows an

apostate's description of a Christian assembly in that prov
ince:

. "They met on a certain stated day, before it was

light, and addressed themselves in a form of prayer to
Christ, as to some god, binding themselves, by a solemn
oath, not for the purpose of any wicked design, but
never to commit fraud, robbery or adultery, nor to
break faith (ne fidem fallerent), nor to deny the exist
ence of a deposit when called upon to deliver it up ; after
which it was their custom to separate and then re

assemble to eat in common a harmless meal."

a Fey, Specific Performance (5th Ed. 1911), �20.
s I Cor. VI 1-5. This was little more than a restatement of the in

junction (Matt. XVIII, 15-17) of Jesus, which made "the Church the

final arbiter in all disputes between its members." Cf. Teaching of

the Twelve Apostles, (SchafE's Ed.) XIV, 2; XV 3 and see St. Paul's

passage amplified and commented on in the Apostolic Constitutions
of the 4th century.

< Fey, ioc. cit. supra note 2.

s Lib X, Epistle XCVII (Donaldson's trans., Edinburgh, 1762), n, 251.
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Mr. Justice Fry 6 thought that in this

"We have perhaps the first trace of the subject-mat
ters of which the Church courts took cognizance. * * *

These words ne fidem fallerant cover a wide area of
moral obligations and the jurisdiction of the court of
the Christians, if it undertook to enforce it, would be
ample."

Thus Christian law began as the law of the early Church
and later became that of its various branches. It is not,
and never has been, exclusively the law of any one branch ;

though some branches have developed and contributed to
it much more than others. Greek, Roman, Anglican,6" even
Coptic,7 not to mention other churches, have had their re
spective shares in its formation. Indeed their relation to
Christian law, as a whole, is not unlike that of the various
nations which have shared in the development of the Mod
ern Civil law 8 or even of the Common law ; each has given
as well as received. Christian law, then, as the term is
here used, means law of any sort emanating from a source

avowedly Christian, whether sacerdotal or secular and
whether official or individual. From an unexpected source 8a

comes the following tribute:

"The Church comes before us from the first, not
simply as a voluntary association of persons, united in
one purpose and belief, but as an organized community,
having its laws, its magistrates, its discipline. ... As
soon as we look attentively at those laws and attempt
to trace their working, we shall be surprised to find
how completely they cover the entire field of social,
domestic, and even civil life."

6 Fry op. cit. supra note 2 at �22.
6" See e. eg. Vinton, Manual Commentary on the General Canon Law,

etc. (New York, 1870).
' "The Patriarch, Gabriel II (1131-46), put out a Code of thirty

canons, which are still part of the Coptic Canon Law." Kidd, The

Churches op Eastern Christendom. (London, 1927), 444-5. See The

Apostolical Constitutions in Coptic (Tatam's trans., London, 1848).
8 See the present writer's treatise on the subject, Corpus Juris, XL,

1243
8a Canon Law as a Factor in Christian Civilization, Unitarian

Review, XXVIII, 293-4.
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II. THE COURTS CHRISTIAN. While Christian law
has always been that of the universal Church, its creation
and development have been largely due to certain ecclesi
astical tribunals; and as these afford a key to the whole
subject, it may be well to reverse the order usually fol
lowed in discussing a legal system and consider at the
outset the "Courts Christian." "As early as the century
before Constantine," says Boyd,9 "the bishop was recog
nized as the representative Christian dignitary." It is

interesting to note how that functionary was developing as

an arbiter of purely Christian controversies.

"The so-called 'Apostolic Constitutions,' 10 an epitome
of Christian tradition and practice of the third and
fourth century, reveal a well-developed administration
of justice." 11

Purporting to emanate from "the Apostles and elders to
all those who from among the Gentiles have believed," etc.,
the work last mentioned contains the following injunction
to bishops:

"Let your judicatures be held on the second day of
the week, that if any controversy arise about your sen
tence, having an interval till the Sabbath, you may be
able to set the controversy right, and to reduce those to
peace who have the contests one with another against
the Lord's day. Let also the deacons and presbyters be
present at your judicatures, to judge without accept
ance of persons, as men of God, with righteousness.
When, therefore, both the parties are come, according
as the law 12

says, those that have the controversy shall
stand severally in the middle of the court; and when
you have heard them, give your votes holily, endeavour
ing to make them both friends before the sentence of
the bishop, that judgment against the offender may not
go abroad into the world; knowing that he has in the

9 The Ecclesiastical Edicts of the Theodosian Code, Columbia Univ.
Studies in History, etc., XXIV, 2 p. 10.

n See Translation in Roberts & Donaldson's Ante-Nicene Fathers

(American reprint, Buffalo, 1886), VII, 391-505. Cf. Chase's Trans.

(New York, 1858) and n. 7 supra.
n Boyd, op cit. supra note 9 at p. 89. "This gives 378 as the earliest

possible date of the Constitutions, whilst 425 seems its latest." O'Leaby
(De Lacy), The Apostolic Constitutions (London, 1906), 69.
is Referring to Deut. XIX, 17.
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court the Christ of God as conscious of and confirming
his judgment." 13

That these injunctions were observed seems clear from

"the complaints of Saint Augustine that pleaders
came before him in such numbers as sadly to interfere
with his legitimate spiritual duty * * * Saint Martin of
Tours, not long before, had found an expedient for
escaping, partially, at least, these interruptions of his
pious meditations, for, until he had celebrated mass

each day, he kept himself secluded, and delegated to his
attendant priests the office of deciding such affairs.
Silvanus, Bishop of the Troad, a contemporary of Syne-
sius and St. Augustine, adopted the same system." 14

Of course, prior to the fourth century, the Bishop's legal
status in such matters was no more than that of a private
arbitrator; but, by secular law, "if the litigants entered
into a contract before submitting to the Bishop's arbitra

tion, the successful party in the suit might call upon the
civil authorities to enforce the decision." 15 Hence it was
not such a long step forward as at first it seems, when Con-

stantine, in 323, promulgated his constitution, already men
tioned, as follows:

Iudex pro sua sollicitu-
dine observare debebit, ut,
si ad episcopale iudicium
provocetur, silentium ac-

commodetur et, si quis ad
legem Christianam nego-
tium transferre voluerit
et illud iudicium observa
re audiatur, etiamsi nego-
tium apud iudicem sit in-
choatum, et Sanctis habe-

A Judge must observe
with care that, if the epis
copal forum is invoked,
proceedings shall be sus

pended and if anyone
wishes to transfer the
cause and invoke that for
um, let him be heard even

though the cause may
have been begun before
the Judge; and let him

is Apostolic Constitutions, II [VI(XliVII)] (Roberts & Donaldson,
op. cit. supra note 10 at p. 417).

m Lea, Studies in Church History (Phila. 1883), 75, 76, citing Const.

7, 8, Cod. I, 4; Sulpic. Sever. Dial II.
is Boyd, op. cit. supra note 9 at p. 90, adding: "Since the execution of

the Bishop's decision was through the regular court and his opinion
was given the sanction of the Emperor as an interpretation of law,
the place given him in the system of justice was similar to that of
the public law courts."
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atur, quidquid ab his fuer-
it iudicatum: ita tamen,
ne usurpetur in eo, ut
unus ex litigantibus per-
gat ad supra dictum audi
torium et arbitrium suum

enuntiet. Iudex enim
praesentis causae integre
habere debet arbitrium,
ut omnibus accepto latis
pronuntiet.16

hold sacred whatever may
have been decided by
them; but let there be no

usurpation, so that, one

of the litigants may pro
ceed to the judgment of
the tribunal and obtain
an award. For the Judge
of the pending cause

ought to have the determi
nation so that he may de
cide for all.

Nevertheless,

"This recognition of the Episcopal Court as a source

of secular justice is unique in the history of Roman
jurisprudence. No civil court was ever given such un

limited authority." 17

Clearly it was a remarkable privilege which the Christian
litigant was accorded of transferring the cause to his

Bishop. True, it did not long continue;18 but the tribunal
thus recognized�the EpiscopaMs Audientia�remained and
in the Justinian legislation 18a its jurisdiction over certain
subjects (e. g., sexual offenses) appears fully established.
An appeal to the bishop was authorized in certain cases

(Nov. lxxxvi) and civil actions against clerics, regular or
secular, and deaconesses, were to be brought in the Bishop's
court (Nov. cxxiii, 31).

w Codex Theodosianus, I (XXVI) (Mommsen's ed. 62) Cf. Haenel

(Gustavus), Codices Gbegorianus, Hermogenianus, Theodosiantjs

(Leipzig, 1842) 446. "These are the seventeenth and the first of the

constitutions of Sirmond, a collection of imperial edicts made in the

17th century by Sirmond, the French ecclesiastic and jurist. The

source in which he found them was the conciliar records of the 6th

century." Boyd, op. cit. supra note 9 at p. 90n. "Godefroy the editor

and commentator of the Theodesian code questioned the authenticity

of these two edicts, . . . but Haenel has successfully defended them in

his edition." Id. Cf. Pollock & Mattland, I, 4; Lea, op. cit. supra

note 14 p. 83n.

l? Boyd, op cit. supra note 9 at p. 90.

w "It was not included in the Code of Justinian." Smith, Develop

ment op European Law, 179.

is� Codex 1 [IV].
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Spain. We shall find that Spain was the first western
country to feel the influence of the Justinian books and it
is not strange that early traces are found there of the
Courts Christian and their work. In 516, the Council of
Tarragona, while authorizing clericals to exercise jurisdic
tion by consent of parties in civil causes, forbade them to
do so on Sunday or to hear criminal prosecutions ; the nec

essary implication being that they had done both.19 The
judicial side of the episcopal office is amply recognized in
the Forum Judicum (ca. 650) . In case of a challenge of the
regular judge, "the bishop of the diocese" is called in to help
decide the matter.20 If any unjust decision is alleged, the
bishop summons the judge who rendered it to review it
with him and, if the judge refuse, reviews it alone.*1 But
the bishop is subject to the same limitations as other
judges 22 and the Eleventh Council of Toledo, in 675, pre
scribed deposition and excommunication for ecclesiastical
participation in sentences of death or mutilation." Ac
cording to the Partidas,24 the ecclesiastical courts

"had jurisdiction of all controversies involving church
property, revenues, privileges, and doctrines, the elec
tion of church dignitaries, disputes between clergy, and
ecclesiastical subdivisions, legitimacy and matrimonial
and testamentary affairs. * * * In criminal matters the
bishop or priest sometimes makes arrest and the church
courts have jurisdiction of all charges of heresy, usury,
simony, perjury, adultery, or sacrilege. In a few cases,
ecclesiastics, after degradation for offenses, are turned
over to the secular courts for punishment; but for the
most part the church retains jurisdiction even for that
purpose."

19 Lea, op. cit. supra note 14 at p. 78, citing Concil. Tarracon. ann.

516, can. 4.
20 II, (XXII) "The only precedent for this legislation is the 86th

Novel op Justinian and a comparison leaves the impression that the
one was the source of the other." "* * * In the former, appeal from a

suspected judge is in order only before the formal joining of issue (litis
contestatio) ; in the latter, the appeal may be made to the Bishop at
any stage of the process. The deviation is explained by a Novel
(XXXIV, 16) incorporated in the Breviary, which permits appeal with
out any limitation by the regular procedure." Boyd, op. cit. supra note
9 at p. 116.
"II (XXVIII).
23 II (XXIX). Cf. Ill (I).
as Concil. Toletan. XI, Canon 6.
2* See Scott's translation, Int. LXIX, citing I, VI, VII.
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France. King Chlotaire I's edict of 560, directed bish
ops, in the king's absence, to reprove judges for unjust
decisions and provision was made for correction upon fur
ther inquiry.25 Just a quarter of a century later, the Sec
ond Council of Macon announced, as an accepted doctrine,
that the secular judge was without jurisdiction in cases

involving freedmen's rights and further that in those in
volving widows and orphans, the bishop, or his delegate,
should sit with the judge.26. In 614 an edict of Chlotaire II
adopted the Justinian rule which recognized episcopal juris
diction over all personal actions against the clerics, relegat
ing also criminal causes affecting them to a council of
bishops.27 The former privilege was confirmed by the

Capitulary of Mantua 28 in 787 and at a council held seven

years later bishops and counts together were directed to
decide "mixed cases"�i. e., those involving both clergy
and laity.28 But, notwithstanding the church's claim that
ecclesiastics were amenable to its courts only, bishops of
the vanquished faction in the war between Louis le Debon
air-e and his son, were treated as enemies;30 though fugi
tives from ecclesiastical sentences are the only ones men

tioned31 in the extradition treaties (857, 860) 32 of that
monarch's sons; which is partly explained when we find
Charles le Chauve in the first of those years, directing the
trial of all accused in the bishops' courts, the sentences be

ing executed by the counts. In 859 he declared himself

"ready to submit" to judgments of the bishop.34

25 "This, if generally enforced, must have given the church a very

extensive appellate jurisdiction which could readily be made the in

strument if immense influence." Lea, op. cit. supra note 14 at p. 79, cit

ing Cont. Chlot. ann. 560, sec. 6.
26 Concil, Matiscon II, ann. 585, can. 7, 12; Lea, op. cit. supra note 14

at p. 80.
27 Boretius, I, 21.
28 id.
�Id. 77.
3� Brissaud, op. cit., (Continental Legal Hist. Ser., I, 712).
3i "As though the functions of the royal courts had been virtually

suspended." Lea, op. cit. supra note 14 at p. 85.

saCapit. Carol. Cal., tit. c. 5; tit. XXXI, c. 5 (Baluz, II, 15, 139);
Lea, Ibid.
si.'Id. tit. XXIV, c. 3, 8; Lea, ibid.
si Id. tit. XXX, c. 3; Lea, ibid.
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Other European Countries. A capitulary of Charle
magne in 794, authorizing bishops to dispense justice in
their own parishes, has been construed 35 as referring "only
to ecclesiastical questions." His capitulary (II, 2) of 803,
amending the Salic law, authorized imperial officials to
pursue fugitives from justice into the domains of bishops;
and while, a decade later, he instructed 36 the latter to in
vestigate complaints of crime during their episcopal visita
tions, no further jurisdiction was conferred. In order to
extend this, however, the favorite medieval practice of

interpolation 37 was invoked. The Constantinian rule,38 per
mitting transfer of causes to the Courts Christian, was

included in the Codex Theodosianus 38a, reappears though
not without challenge,39 in Charlemagne's capitulary
(VI, 366) and was reinforced by admonitions in the
False Decretals 40 that all controversies among Christians
be submitted to the church tribunals,41 from which none

should be excluded.42

"The earliest Icelandic code extant, the Gragas,43 com

piled about 1118, nearly a century after the conversion
of the island, shows the bishops as a portion, ex officio,

as Lea, op. cit. supra note 14, 81n.
36Capit. Carol. Mag. II, (813) Cap. I.; Lea, loc. cit. supra note 35.
37 "This is the way much 'history' used to he written�by placing in

the mouths of great personages of antiquity, fine harangues of which

they had not actually spoken a word. This method shocks us now;

but it did not astonish anyone in the Middle Ages." Brissaud, (trans.
in Continental Legal History Seb., I, 711).

Supra n. 16.

38�XVI [XII], Mommsen's ed. I, 907.
39 "No original Capitulary has been found containing, nor is it em

bodied in the authoritative collection of Ansegise; while its direct op

position to the leading principles of the Carlovingian policy is, I think,
evidence sufficient to condemn the Imperial sanction." Lea, op. cit.

supra note 14 at 83n. See note 16, supra.
4� Ca. 850. This was "a collection of ecclesiastical laws which passed
for the work of Isador of Sevilla" but by the 15th century it "was

found to include many documents not genuine." See Tardif, Histoire
des Sources du Droit Canonique, VII (V[II]); Brissaud, op. cit.
Trans, in Continental Legal Hist. Seb. I, 709-13.

41 Pseudo-Marcellin Epistle, II.
42 Pseudo-Anaclet. Epistle I.
� Sect. V. Tit. 31. It was called Haflide-Skra, the last syllable mean

ing scroll and the first name being that of the chief compiler. It was
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of the Logretto, or chief central court 431 besides which
they had a limited jurisdiction in their respective dis
tricts." 44

In Sicily, so late as 1166, it was provided 441 that "the
archon shall decide canonical suits together with the
bishop" while the latter and the inhabitants are to "lay
information to the emperor regarding any injustices com

mitted by magistrates."

British Isles. An Irish church council of the fifth cen

tury directed all controversies to be submitted, under pain
of excommunication 44b to the ecclesiastical authority. The
influence of the Irish church upon that of England is recog
nized by such authorities as the late Bishop Stubbs,44c who

speaks of "that penitentiary discipline which * * * partly
through the labors of the Irish missionaries, obtained an

early and general acceptance in the Anglo-Saxon church."
The latter's ecclesiastical jurisdiction is described by the
same authority as follows :

"The bishops sat in the popular courts as they sat in
the Witenagemote and in both with much the same

power as the lay witan. They had also temporal juris
diction, within the limits of their own franchises, in
which the legal process by compurgation and ordeal was
in no wise distinguishable from that of the hundred
moot. They had further * * * a powerful coercive
machinery, quite apart from the common law or

customs of the nation at large, for the enforcement of
which they must have been indebted to the pious assist
ance or neutrality of the laity. * * * The Penitential of

followed within a few years by an ecclesiastical collection known as

Kristenret prepared at the instance of two bishops. The texts of these

two collections "are now generally referred to under the title of the Ice

landic Gragas" (Continental Legal History Ser., I, 543); "Book of

Grey Gooseskin" (Wigmore, Panorama, II, 818), "probably drawn from

the binding," and "seems to have originally belonged to a MS of * * *

the law which prevailed round Throndjem, Norway." Bryce, Studies

in History and Jurisprudence, 287n.
�� Gragas. Sec. III.
*4 Lea op. cit. supra note 39 at 80n.

��Ecloga ad Prochiron Mutata (Freshfleld's trans. XXXI, 9, 10).
*�> S. Patric. Synod. I, 456 can. 21 ; Lea, op. cit. supra note 14 at p. 77.
*4� Stubbs, Constitutional History of England (6th ed., Oxford,

1897), I, 253-4.
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Theodore contains provision that the bishop shall deter
mine the causes of the poor up to 50 s., the king if the
sum in question be greater. At the other end of the
period, on Domesday book we find among the customs
of Kent, that in cases of adultery the king is to have
the man, the archbishop the woman. * * * In conten
tious suits it is difficult to draw the line between judi
cial decisions and arbitration ; the bishop with his clerks
would, however, be fully competent to arbitrate and
were probably frequently called upon to do so. None of
these generalizations, however, cover the cases in which
the spiritual offenses of the clergy�disobedience, her
esy, drunkenness and the like�called for authoritative
treatment; they would not come before the popular
court for they were not breaches of secular law; and
they were not crimes for which the penitential juris
diction alone was sufficient. For such, then, it is
probable that the bishops had domestic tribunals not
differing in kind from the ecclesiastical courts of the
later ages and of matured Canon law."

A change came under William the Conqueror.
"From henceforth the bishops and archdeacons are

no longer to hold ecclesiastical pleas in the hundred
court,45 but to have courts of their own, to try causes

by canonical, not by customary law, and to allow no

spiritual questions to come before laymen as judges." 41

By Stephen's charter 47 of 1136, jurisdiction of the church
courts over all clerics was confirmed; but Henry II, in his
Constitutions of Clarendon48 (1164), provided for the ar

raignment and subsequent sentence of the cleric in the
secular court; while the church tribunal was to try him,
between times, in the presence of royal officers.

b. Appeals. From the bishop's court an appeal lay to
Rome.

"The whole of western Europe," say Pollock & Mait-
land,49 "was subject to the jurisdiction of one tribunal

� "Whether ealdorman of the shire, the sheriff, or the bishop sat

regularly in hundred court at any period may be doubted." Id. 116.
� Id. 307.

�Stubbs, Select Charters (8th ed., 1900), 114, 115.
48 Id. 137-140. See also, Pollock & Maitland, History of English

Law, I, 448.
4* Pollock and Mattland I, 11.

"The appeal, taken orer from the Roman law, almost without change,
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of last resort, the Roman Curia. Appeals to it were
encouraged by all manner of means, appeals at almost
every stage of almost every proceeding."
"In process of time," adds Lea,50 "this came to be done

even from the secular court; for the authority of the
Pope was supreme over all human legislation."

In England, appeals, which had been few during the
Saxon period, became more numerous after the conquest
and their frequency

"much increased under Stephen.51 In a legatine coun
cil held by Archbishop Theobald in the king's presence
in 1151, three appeals were made to the Pope * * *

Early in the next reign, we find a matrimonial cause�
that of Richard of Arnesty�referred to Rome and the
correspondence of John of Salisbury shows that in al
most every department of ecclesiastical jurisdiction
the system was in full working before the election of
Beckett to the primacy." 52

Indeed,

"England seems to have supplied the Roman curia
with an amount of litigation far larger than that which
the mere size or wealth of our country would have led
us to expect. Open the Gregorian collection where we

will, we see the Pope declaring law for English cases." 63

"The church history of the thirteenth century, after
the collapse of John's attempt to resist Innocent III, is
full of appeals. Falkes de Breaute54 appealed against
his outlawry and banishment ; almost every new bishop
had to fight a battle at Rome before he could obtain
his see." 55

was favored by the hierarchical system of the church. Thus it came

about that while, among the legists, the appealability of interlocutory
judgments always remained a subject of dispute, the Canon law, like
the Germanic, gave an appeal from every judgment, Trans. Engle-

manN, Cont. Leg. Hist. Ser., VII, 487.
so Studies in Chuech Histoey, 83n.
si "The decretum of Gratian appeared towards the end of Stephen's

reign and appeals to Rome multiplied as the influence of the Italian

lawyers increased." Stubbs, Select Chartebs, 136.
sa Stubbs, op. cit. supra note 44 at III, 361
53 Pollock & Maitland, op. cit. supra note 49 at I, 115.
54 The sheriff of Oxfordshire, who is believed to have caused the burn

ing of the apostate deacon. See Maitland, Roman Canon Law in the

Chuech op England (London, 1898), 163 sq.
55 Stubbs, op. cit. supra note 44c at III, 362.
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Of course this was not confined to England.

"To take a few Scottish examples : in 1207 Innocent
III decides on appeal a suit between the prior of St.
Andrew's and the Bishop of Dunkeld as to the posses
sion of the church of Mighil. In 1216 the same Pope
issues a bull settling the lawsuit between the prior of
St. Andrew's and the vicar of Rossin. In 1325 John
XXII exercises the same jurisdiction." 59

But there was opposition to the system on the part of
litigants as well as of the state. It was one of the points
in controversy between Becket and Henry II and the lat

ter, in his Constitutions of Clarendon, attempted to limit

appeals to the provincial or archepiscopal court in the
absence of royal assent (cap. VIII) The attempt failed
in that particular; but "the king was left in possession of
the greater part of the field," 58 for

"He was able to limit the appeals to strictly ecclesi
astical questions, in some cases to defeat the purpose
of the appellants and in others to avoid giving formal
recognition to the decisions of the foreign court." 59

It was more than two centuries, however, before the
statute of praemunire (16 Rich. II, c. 5) and other measures
caused appeals to Rome to fall into disuse but it was not
until the Reformation that they were prohibited by stat
ute.60 Of other countries, Lea 61 states that

"the complaints of the council of Constance in 1414 show
that vast numbers of cases were carried up by suitors
dissatisfied with the decisions of local judges, forming
an abuse of no little magnitude. Yielding to the urgent
solicitations of the council, Martin V, in 1418, issued a

56 Mylne (R. S.), The Canon Law, 9.

This was accomplished during the Reformation. Reichel, Canon

Law, 283; Blackstone, Comm. Ill, 65. Until the 19th century "the

court of delegates, indices delegati," representing the king in chancery,
heard appeals from the court of the arches or archdiocesan tribunal.
Id. 66; Dodd, History of Canon Law, (Oxford, 1884), 232.

58 Pollock & Maitland, I, 125.
59 Stubbs, Constitutional History, III, 362.
6�24 Henry VII, c. 12, 3, 4; 25 Henry VIII, c. 19, 4-6.
61 Studies in Church History, 84n, citing, Concil. Constant. Art.

Reform, cur. Rom. No. VI, VII; Hartzheim. V, 137, 146.



14 GEORGETOWN LAW JOURNAL

decree promising: that cases from the secular courts
should no longer be revised at Rome; but he stoutly-
maintained his right to review the proceedings of all
ecclesiastical tribunals."

Sacra Romana Rota. As we shall see was the case with
prosecutions for heresy, the increase of appeals led to the
creation of a special tribunal to hear them. From a period
antedating the thirteenth century it was the pontiff's cus

tom to refer certain causes to auditoresei who heard and
reported them. Constitutions of later popes, as that of
John XXII in 1326 and Martin V in 1418 and 1422, pro
vide for their organization as regular tribunals and that
of the latter year contains the first mention of Rota 63 as

the name of one. In time it became a great international
court, totius Christiani orbit supremum tribunale, or, as an
other has expressed it, "the most eminent and weighty
court in the world."

"Its jurisdiction being so extensive and cosmopolitan,
its membership (finally fixed at twelve) was required
to represent the varied regions within the church's
fold; the allotment was: three from Rome, two from
Spain, one each from Germany, France, Venice, Milan,
Ferrara, Tuscani and Bologna. Emperors and kings
once brought their causes to the tribunal of the Rota." M

By the Codex Juris Canonici 65 the Rota is declared an

ordinary tribunal for entertaining appeals and is collective
in character, consisting of a certain number (three unless

otherwise provided) of auditores, chosen by the pontiff and
who must be learned in each law (civil and canon) and

presided over by a Decanus (dean).66 The Rota deter

mines, in the second instance, causes from ordinary tri

es Tabdif, Histoibe deb Sources du Droit Canonique, 230-2.

6S"TMs term (Rota), wheel, first used at Avignon, conies probably
from the form of the table around which the auditores were seated."

Id. 231. Cf. The Jewish Sanhedrin which "sat in a semicircle so that

the members might all see each other." Talmud, Sanhedrin, IV, (II).
Another explanation is that "cases were assigned in rotation to each

judge." Wiqmore, Panorama of the World's Legal Systems (St.

Paul, 1929,) III, 398.
� Wigmore, Id. 938, 939.
�� Canons 1598-1601.
�� At present, Mgr. Masslmi.
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bunals brought to the Holy See by appeal ; in the last in
stance, causes from the Rota itself and from other tribu
nals, heard in the second or later instance but not adjudi
cated; in the first instance, causes which the pontiff may
commit to it of his own motion or at the instance of the
parties; and in the second or third instance, by rescript,
other matters. Major causes of penitence are excluded
from the Rota's competence nor may it entertain appeals
directly from the decrees of ordinary tribunals.
While thus exercising a general jurisdiction, matrimonial

causes appear to constitute the principal item of the Rota's
business. During the year 1925, it is said67 the court
granted 34 annulments and one separation, leaving 15 such
causes undetermined. In the year following, 45 matrimo
nial causes were adjudicated and sentences rendered in
favor of the moving party in 28 of them.88

"The decisions of the auditorium or Rota Romana,"
notes Tardif,88 "have had a notable influence on the
practice of Canon law. The most important of them
have been gathered into diverse collections. There is
none of the great European libraries without one of
these in manuscript and several have been printed. The
oldest, which has been continued to the present, goes
back to 1376. It is designated in the manuscripts and
editions under the title of Antiquae Decisiones. Since
the sixteenth century a great number of collections have
been prepared by the dean, auditors or advocates of the
Rota. The most complete contains not less than 40
volumes." T0

� Press despatch from Rome, March 27, 1926.
68 Id. Oct. 1, 1927. A cause ceUbre, among those was Vanderbilt-de

Marlborough (Acta Apostolicae Sedis, XVIII, 601-6, 1926.) whose
marriage in 1895, as Anglicans, had been annulled by the Roman
Diocesan court of Southwark, England, on the ground that Miss Van-
derbilt had consented thereto under duress. This was confirmed by
the Rota; but as the marriage was held putative (Codex Jue. Can.,
1114), the children were considered legitimate.

e�Op. cit., 231, 232.
io "The first 25 volumes were published at Venice from 1697 to

1716; vols. XXVI to XXIX, also at Venice, in 1734; and vols. XXX to
XL, at Rome, from 1751 to 1763. Abridgements have been made of this
vast collection." Id. 232. Wigmore says: "Hundreds of tomes now form
the six centuries' accumulation of the Rota's opinions. Usually they
were published as the collected opinions of some individual judge."
Panorama, III, 939, reproducing a translation of one of these.



16 GEORGETOWN LAW JOURNAL

The current decisions of the Rota are published in the
Vatican's Official Gazette."

2. Special Tribunals.

a. The Episcopal Inquisition. When Charlemagne," in
the last year of his life (814), made his bishops virtually
Missi Dominici, by directing them to investigate, on their
official visitations, complaints of offenses within the dio
cese, he laid the foundations of a system which was to have
a far-reaching influence. A successor, Charles le chauve,
in 876 repeated the commission 73 and the scheme, as even

tually developed, has been described as follows :

"As the bishop reached each parish in his visitation,
the whole body of the people was assembled in a local
synod. From among these he selected seven men of
mature age and approved integrity who were then
sworn on relics to reveal, without fear or favor, what
ever they might know or hear, then or subsequently, of
any offense requiring investigation. These testes sy-
nodales became an institution established, theoretically
at least, in the church and long lists of interrogatories
were drawn up to guide the bishops in examining them
so that no possible sin or immorality might escape the
searching inquisition." 74

The principal plan of operation here outlined was sub

stantially identical with the system of itinerant justices,
finally recognized 75 in England by the Assize of Clarendon 76

7i Acta Apostolica Sedis, vols. I-XX.
7J Capit. Carol. Mag., II, ann. 813, cap. I.
73 Capit. Carol. Cal., tit. XLVII, c. 12.

7* Lea, History oe the Inquisition of the Middle Ages (New York,
1888), I, 312.

"A more searching grand inquest could scarcely have been invented,
as it must have elicited all the rumors, scandals, and surmises that

floated around in each little community." Lea, Studies in Church

History, 85.
75 "Henry II has been regarded as the inventor of the system of

itinerant judges; but the examination of the Great Roll of the Pipe of
31 Henry I, shows that during his reign the practice was observed
both for financial and judicial purposes. These journeys were the

substitute, under the Norman kings, for the progresses of the earlier

sovereigns, who, whilst moving from one of their estates to another,
heard the complaints of defect of justice in the lower courts." Stubbs,
Select Charters, 141.

76 Id. 143, art. I.
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(1166). They visited the shires and in each took the
answers of twelve sworn men in every hundred and four
in every township, as to whether anyone had been guilty
of crime or harboring criminals during the current reign.
This is now generally considered 77 the germ of the accus

ing, or grand, jury, and in fact of the jury system as a

whole.

"The jury of trial, the jury of accusation, the jury
which is summoned, where there is no litigation, merely
in order that the king may obtain information�these
all spring from a common root." 78

And not only so ; but the much vaunted and lauded jury
system is here shown to share the origin of the much de
nounced inquisition.79 Both trace back directly to the in
quest of the Frankish Capitularies.80 Nor was its progeny
limited to these. We find it also in France,81 whence the

tt Pollock & Maitland, I, 139, 151-2; Lea, Histoet of the Inquisi
tion of the Middle Ages, I, 311.

78 Pollock & Maitland, I, 139. Cf. Stubbs, Constitutional Histoby,
I, 661 sq.

79 "It is not a little remarkable that a criminal procedure which

makes use of two 'inquests' or 'inquisitions,' one for the purpose of

indictments, another for the purpose of trial, appears in the end as

the most emphatic contrast that Europe can show to all that publicists
mean when they speak of an 'inquisitory' procedure." Pollock & Mait

land, II, 656. Cf. Lea, Histoby of the Inquisition of the Middle

Ages, I, 311, where he speaks of "the time-honored system of the grand-
jury�in itself a prototype of the incipient papal inquisition."

80 "Such is now the prevailing opinion, and it has triumphed in this

country over the natural disinclination of Englishmen to admit that
this 'palladium of our liberties' is in its origin not English but Frank

ish, not popular but royal." Pollock & Maitland, I, 141-2. "The Karo-

lingian kings issued instructions to their Missi very much as Henry II
issued them to his itinerant justices." Stubbs, Constitutional Histoby,
I, 656.

8i "The almost total disappearance in France of the old enque'te du

pays in favour of the enqu�te of the canon law, at the very time when
the inquisitio patriae is carrying all before it in England, is one of
the grand problems in the comparative history of the two nations."
Pollock & Maitland, II, 604n.
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Normans carried it to England, in Germany,8* in Italy,"
and in Spain.84
b. The Papal Inquisition. In 1184, only 18 years after

the Assize of Clarendon, the episcopal inquest was modified
in a decretal 85 of Lucius III by directing it specifically to
the canonical crime of heresy. The synodal witnesses, who
might be two, three or the whole vicinage, were sworn to
disclose any suspected heretic or unconventional person;
while all exemptions from the bishop's jurisdiction, even

of the regular clergy, were removed. These were repeated
in substance in canons of the councils of Avignon in
1209 and Narbonne in 1227, and great efforts were made,
through these devices, to stem the rising tide of revolt among
the Albigenses and Waldenses. But the bishops failed to

display sufficient activity and in the year last mentioned
a commission was issued by Gregory IX to three clerks for
the conduct of proceedings against the Catharan schismat
ics at Florence. This, observes Lea,86 "may be regarded
as the foundation of the papal [i e., as opposed to the
episcopal] inquisition." In other words, Rome was begin
ning to centralize this phase of her inquisitorial jurisdic
tion. The papal commissioners, functioning at first con

currently with the bishop, gradually superseded him for a
time in heresy prosecutions.86" At the fourth Lateran

Council, in 1215, the decretal was renewed, "and its en

forcement sought by decreeing the deposition of any bishop
neglecting this paramount duty." 87 The system spread
throughout Italy and was introduced, almost simultane

ously, in Germany.88 As early as 1233 it appeared in Lan-

si Id. I, 141.
83 "Similar in character were the 'Inquisitors and Manifestors' whom

we find in Verona in 1228, employed by the State for the detection and

punishment of blasphemy; and a still stronger resemblance is seen

in the Jurados of Sardinia in the fourteenth century�inhabitants

selected in each district and sworn to investigate all cases of crime,
to capture the malefactor, and to bring him before court for trial."

Lea, History of the Inquisition of the Middle Ages, I, 311-12.
84 Partidas (Scott's trans.) 685-690.
ss Lucli pp. Ill, Epist. 171.
so Lea, op. cit. supra note 83 at I, 326. Cf. Tanon (L.), Histoire des

Tribunaux de 1'Inquisition en France (Paris, 1893), 171 sq.

86�The inquisitor could not Initiate a prosecution for bigamy save

uner royal ordinances. See Gaines v. Hennen, 24 How. (U. S.) 588.
st Lea, op. cit. supra note 44 at I, 314.
ss id. II, 329, sq.



LEX CHRISTIANA 19

guedoc 89 and elsewhere in France.90 For a brief time, after
1257, it functioned in Bohemia and Moravia,91 and in 1330
it seems to have been at work among the south Slavs.93 It
was under papal inquisitors that the proceedings against
the Templars were conducted, the order suppressed and
its members condemned in the fourteenth century93 and
Huss,94 Jeanne d'Arc 95 and Savonarola 96 in the fifteenth.
About 1238 the inquisition reached the Spanish peninsula,
being established in Aragon and Navarre 97 but not in Cas
tile 98 until the close of the fifteenth century after Fernando
and Isabella had obtained the bull of 1476 which revived
the inquisition as "a national institution owing obedience
to the crown much more than to the Holy See." 99 Thence
it spread to the colonies, tribunals being established in the
Canaries (1505),100 Peru (1570),191 and Mexico (1571),102
whence it was administered in the Philippines,103 and New
Granada (1610).104 In Scandinavia 105 and Britain106 the

inquisition failed to take root ; though in 1222 the apostate
deacon who had been degraded by a provincial council at
Oxford, was turned over to the sheriff who sent him to the

w Id. VIII, sq.
�i Id. 113, sq. ; Tanon, op. cit. supra note 86 at p. 172.

�ilea, op cit. supra note 44, VII, VIII.

�*Id. 301.

HI, ch. V. Cf. Castle, (E. J.) Proceedings Against the Temp-

labs in France and England for Heresy, A. Q. C. (London), XX,
47, 112-142, 269-342.

�* Lea, History of the Inquisition of the Middle Ages, II, 475.

Kid. Ill, 339, sq.

*>Id. 209, sq.
vid. II, 166, sq.
98 Id. 180, sq. The inquisition is not recognized in the Partidas. Id.

183-4.
99 Lea, History of the Inquisition in Spain, New York, 1906, I, 172.
ioo Lea, The Inquisition in the Spanish Dependencies (New York,

1908), 140.
101 Id. ch. VII.
ioa Id. ch. VI.
ios id. 299, sq.
104 Id. ch. VIII. As to the inquisition in Louisiana see Gaines v. Hen-

nen, 24 How. (U. S.) 580 sq.
i�5 Lea, The Inquisition of the Middle Ages, I, 352.
106 id.
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stake;107 and in the following century "papal inquisitors
and the Bishop of London sat in the episcopal palace to
examine the Templars," who, however, "could not be con

victed." 108 Nor did the inquisition work effectively in Por
tugal ;109 but so late as 1724 the delegate judge and commis
sioner of the Bishop of Macao, a Portuguese colony in
China, rendered a sentence at Canton convicting a French
missionary of Jansenism.110 Thus

"the papal inquisition * * * constituted a chain of tribu
nals throughout continental Europe perpetually manned
by those who had no other work. * * * By constant inter
change of documents and mutual cooperation they cov
ered Christendom with a network rendering escape al
most hopeless. This, combined with the most careful
preservation and indexing of records, produced a sys
tem of police singularly perfect for a period when inter
national cooperation was so imperfect." 111

m. SOURCES.

1. Hebrew Law. What legal system, if any, did the
primitive church tribunals apply? Dodd 112 thinks "it is
evident amongst the earliest diseipies law did exist." But

Boyd 113
says of the bishop that

"the justice he administered arose from his individual
conception of right and wrong ; and, as not even minors
could appeal from his decision, he enjoyed a wider
range of action than the civil judge; indeed, in this

iot maitland, Roman Canon Law in the Chuech of England (Lon
don, 1898), 174, showing that Lea's inference (Histoby of the Inquisi
tion of the Middle Ages, I, 352) that the penalty was "inflicted by a

council of Oxford" is incorrect.
io* Lea, Id. Ill, 299, 301, adding, "They had come to a country whose

laws did not recognize the use of torture and without it they were

powerless."
109 id. II, 188, sq.
no lea, the Inquisition tn the Spanish Dependencies, 317, 318.
m t.ka, op. cit. supra note 105 at I, 364, 365.
112 Histoby of Canon Law, 151. "Chrysostom (345-407 De Sacer. Ill,

18) believes that the difficulties of clerical arbitration are greater
than those of the public judge, for it is hard for him to find the law
and having found it also difficult not to violate it." Boyd, op. cit. in

next note at p. 102.
113 Ecclesiastical Edicts of the Theodosian Code, 91, 92.
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respect, his jurisdiction was equal to that of the pre-
torian prefect."

Even in Constantine's time, according to Riccobono,114

"It was not necessary that the sentence [of a bishop]
be rendered according to the civil law ; it could be based
on Christian principles alone and executed by the ordi
nary tribunal; for the bishop was never endowed with
imperium."

A cursory perusal of St. Paul's writings, however, re
veals their constant references to "the law" ; but "the law"
of which the Apostle most often speaks, was Torah�"the
law of Moses"; and the Scriptures which contain it head
every list of Canon law sources.115 So the Apostolic Con
stitutions 1153 mention "the law" when they mean Deuter
onomy.116 "The Canon law" continues Dodd,117 "professes
to be founded upon Holy Scriptures. It contains about one
thousand quotations from the Old and New Testaments."
It is true that certain ceremonial features of the Hebrew
law were discarded even by the early church. The assem

bly or council "of apostles and elders" at Jerusalem (Acts
XV) passed on the then vital question whether it was nec

essary "to keep the (ceremonial) law of Moses," and re

solved in the negative. But so late as the Apostolic Consti
tutions the authorities referred to are exclusively biblical
and as a whole they have continued to afford a perennial
source of Christian law. Even today, at least in some

quarters,118 the moral, or non-ceremonial, law of the Old
Testament, as modified by the New, is recognized as in
force.

114 Unpublished Lectures.
us See Tardif, op. cit. 17 sq., quoting St. Augustine; Sherman, His

tory of Medieval Roman Canon Law, Canadian Law Times, 641; and
Brissaud's Bibliography, Continental Legal History Ser. I, 706n.

"San [VI(XLVII)].
n� See ante, note 12.
i" Op. cit. 56. Cf. 170.
l"a Acts. XV.
118 do not believe that the law is done away. * * * Confusion here

is most apparent when one fails to recognize the distinction between
the ceremonial and the moral law." Straw, One or Two Laws, The
Watchman (Second Adventist), XXXVI, 26, 27. This appears to be
a reversion to the canonical system where, according to Munroe Smith,
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II. Greek Law. "It is conceded on all sides," observes
Maine,11* "that the earliest language of the Christian
Church was Greek and that the problems to which it first
addressed itself were those for which Greek philosophy, in
its later forms, had prepared the way. Greek metaphysical
literature contains the sole stock of words and ideas out
of which the human mind could provide itself with the
means of engaging in the profound controversies as to the
divine person, the divine substance, and the divine natures."
But philosophy was not the sole Greek contribution to

the church ; Deissman 120 seems to have been the first to
point out that St. Paul's legal learning and allusions are

"not accounted for by comparison either with Roman or

with Jewish law" and that "we now receive help of a far
different order from the law that was alive in the popular
consciousness up and down the Hellenistic area in which
the New Testament originated." A striking feature of that
law was one form of manumission�

"the solemn rite of fictitious purchase of the slave by
some divinity. The owner comes with the slave to the
temple, sells him there to the god and receives the pur
chase money from the temple treasury, the slave having
previously paid it there out of his savings. The slave
is now the property of the god * * * Against all the
world, especially his former master, he is completely
free."

This humane, though heathen, practice, the church took
over and manumissio in ecclesia "was nothing but a Chris
tianized form of the old Greek custom." 121 Furthermore,
Constantine later incorporated it into Roman law so that
the slave is manumitted when "the master makes a declara
tion in the presence of the bishop and congregation of his
desire to manumit." 122 But, long before Constantine, St.
Paul had made it "the basis of one of his profoundest con-

"the Old Testament was regarded as a source of law only in so far as

it contained fundamental rules cf morality." Development of European

Law, 203.
iw Ancient Law, 315.

120 light from the East, (Rev. ed., 1927) 319 sq., where documents

are copied. Cf. Howard, Matrimonial Institution, II, 12 sq.

121 Deissman Id. 322.

u� Sohm, Roman Law, (Second English ed.), 175.
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templations [Christ's redemption of man from the slavery
of sin] using- the very formula of the records." Here
Christ is substituted for the acquiring divinity. So in the
Apostolic Constitutions (II [VIII] ) the faithful are author
ized "to attend assemblies of the ungodly * * * to purchase
slaves."
Enough other allusions 123 to Greek law appear in the

Pauline writings to indicate not only that their author was
familiar with that system but also that some of its prin
ciples found their way into the law of the young church.
And when, near the close of the ninth century, the Mace
donian emperor, Leo VI, promulgated the Basilika which
drew so largely from the Greek jurists, it, rather than the
Justinian books, became the secular source of eastern Canon
law.124

3. Roman Law.

a. Lawyers in the church. But Hebrew and Greek law
were not the sole, nor even the chief, sources from which
the makers of Christian law have drawn. In the age of the
New Testament, Israel had come under the mighty egis
of Rome, and its jurisprudence had taken root in Palestine.
Even the Beatitudes refer to the praetor124* and the pro
cedure before him which influenced so profoundly the
course of Roman law. St. Paul, as I have elsewhere
shown,125 was but the first of many Roman lawyers in the
church and that institution not only absorbed much Roman
law for its own purposes, but did much to keep that system
alive. Again, Roman law, from its earliest period, was

always closely associated with religion. Several sacerdotal
colleges were not only part of the Roman civic machinery
but participated extensively in the state administration.
When Christianity became the official religion it succeeded
to the place of the discarded pagan cult and by that fact
alone, a considerable body of real Roman law became appli
cable to the new faith and controlled its operation.126 But

12' Deissman, op. cit. 331-337.
124 See my Continuity of Roman Law in the East, Tulane Law Re

view, IV, 341, 366.
124� Matt. V. 25.
us Factors in the Preservation of Roman Low, Georgetown Law

Journal, XIX, 3-11.
i28 Riccobono, Unpublished Lectures.
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the Roman law which was utilized by the makers of the
new system was that of the last stage as crystallized in the
Corpus Juris or its immediate predecessor, the Codex
Theodosianus. Rarely, if ever, do the canonists go back
to the classical sources. They take the Roman law as they
find it in their own day and modify it, when necessary, to
meet their existing needs. We have seen that the result
of this process in the east was one form of canon law; in
the west the product was,
b. Roman Canon Law. The difference between the east

ern and the western segments of Christianity was funda
mental; the former's environment was metaphysical, the
latter's, legal.

"Almost everybody who has knowledge enough of Ro
man law to appreciate the Roman penal system, the
Roman theory of the obligations established by contract
or delict, the Roman view of debts and of the modes
of incurring, extinguishing and transmitting them, the
Roman notion of the continuance of individual exist
ence by universal succession, may be trusted to say
whence arose the frame of mind to which the problems
of western theology proved so congenial, whence came

the phraseology in which those problems were stated
and whence the description of reasoning employed and
their solution. * * * It is certain that this substratum of
law in western theology lies exceedingly deep." 187

From a very early period, therefore, the Christian law
of the west differed from that of the east, and the division
of the empire in the fourth century increased, or tended
to increase, the diversity. The former followed the Roman
law and became known as Roman Canon law.128 It was

the form which most widely and influentially prevailed.
"The Canon law which has entered into the system of

jurisprudence of nearly all European countries," observes

Lee,129 "has been that of Rome." The final separation of
the eastern and western churches in 1054 occurred in the
midst of the revival of Roman law studies. It was the cen

tury in which Gratian, the monk of Bologna, succeeded in
separating Canon law from theology and in which Lan-

127 Maine, Ancient Law. (Pollock's Ed.), 367, 372.

128 See Muntz, Rome, St. Path, and the Early Church, 210.

i2� Historical Jurisprudence, 326.
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franc, the Lombard comparative lawyer, entered England
and there helped to give "the Roman Canon law an author

ity over the doings of the English ecclesiastical courts such
as it is not commonly supposed to have wielded." 130

It may be asked why, since the Roman law had reached
such a high degree of perfection, it was necessary to de

velop another system and why the older and completed one

could not have been taken over bodily. But, as Maine131
points out, "the imperial Roman law did not satisfy the
morality of the Christian community." Rather might it
be said that Christianity introduced so many new concepts
and the church found it advisable to enter so many new

fields, that it proved more feasible to borrow such portions
of the Roman law as were needed than to adopt the entire
system. "Still," as Pollock & Maitland132 state it, "the canon

ist's debt to the civilian was heavy, the canon law had bor
rowed its form, its language, its spirit and many a maxim
from the civil law. * * * He had borrowed * * * the greater
part of his law of procedure."
4. Barbarian Law. Lex Christiana, then, drew succes

sively from Hebrew, Greek, and Roman sources. "Nor,"
according to the same authority,133 "was it above borrow
ing from Germanic law; for thence it took its probative
processes, the oath with oath-helpers and the ordeal or

judgment of God."
There are other examples. The early English marriage

rituals, which the church adopted

"contain a rich store of material for the student of
the marriage contract, carrying him back to the cradle
of the English race in the Saxon forests. Beneath the
ecclesiastical covering, the adventitious mass of
prayers, psalms and benedictions, is a kernel of primi
tive custom which he will at once recognize."133'

Again, the method of computing collateral degrees of
relationship by counting from the common ancestor only,
to the more remote of the two parties, is attributed to a

13� Maitland, Roman Canon Law in the Chuech op England (Lon
don, 1898), Preface.
i3i Early History of Institutions (New York, 1888), 63.
13' Histoey op English Law, I, 116.
133 Jd. 18.
133a Howard, Matrimonial Institutions, I, 303.
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Germanic origin.133" And it seems at least significant that
the English common law retained that method in prefer
ence to the Roman. Indeed, this barbarian law was round
about on every side and the church, as it extended its do
main, came into contact therewith more and more.

IV. FORM AND REPOSITORY.

1. Jus non Scriptum. "If we consider the form in
which it is found," says a well-known work,134 referring
to Christian law, "we have the written law (jus scriptum),
comprising the laws promulgated by the competent authori
ties, and the unwritten law (jus non scriptum) or even

customary law; * * * the latter, however, became less im
portant as the written law developed."

Dodd,135 speaking for another communion, declares that,

"we may assume it as a fact, that the practical working
of the law became oral and traditional, and so was

handed on from one church to another, as Christians
individually began to profess the Faith, gathering them
selves into a compact body. And if there was but little
written law, there was, no doubt, unwritten law in the
shape of custom."

Brissaud138 adds:

"The church has its traditions and its usages which
are no less respected than its laws. It is especially
through custom that the early law of the church was

formed."

Even in the fourth century St. Augustine137 wrote: Ilia
autem quae non scripta sunt sed tradita custodimus.
"What is custom ?" asked Gratian,138 and answered :

"
a cer

tain kind of law made up of usages which are regarded as

law when there is no statute on the subject."
It was in this sense that the sources�Hebrew, Greek

and Roman law�were authoritative. Their force was but

subsidiary and suppletory in the church ; it rested, in other

U3b ibid. I, 362-3.
i33� Blackstone's Comm., II, 206.
134 Catholic Encyclopaedia, IX, 57.

13S History op Canon Law, 151.

i3� Op. cit. (trans, in Continental Legal Histoby ser. I, 707).
137 Epistles, 118.
138 Decbetdm, Canons, 4, 5.
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words upon custom. So late as the reign of Constantine
the status of the bishop "as arbitrator was that of an

authority transcending the regular civil courts" ; 130 and in
course of time

"the customary or unwritten law had in great part
created those institutions which were most important
to the church. The decretals merely converted the jus
non scriptum to the jus scriptum." 140

The decretals here meant were legislative in character;
but there was an earlier and distinct class of decretals, judi
cial rather than legislative, and which consisted of pontifical
documents issued partly in imitation of the imperial chan
cery from which the papal one drew its inspiration, and
partly after the apostolic epistles which followed the first
Jerusalem Council.140" But

"a decretal is by no means always the decision of a con

crete case ; often it is an abstract answer to an abstract
question," 141 i. e., an "advisory opinion."
"Until the fourteenth century," says Tardif,14' "the

decisions of the popes are most frequently in the form
of response to a question�the rtscriptum 143 of the Ro
man emperors. The Decretals of Gregory IX, which
devote an entire title to rescripta, are opposed to Con-
stitutiones.
"Very many of the decretals are mandates issued to

these judges delegate, mandates which deal with par
ticular cases. Others are answers to questions of law
addressed to the Pope by English or other prelates.

!8� Boyd, Ecclesiastical Edicts of the Theodosian Code, 91, 92.
ho lee( Historical Jurisprudence, 340.
i4o� acts XV, 23.
i4i Maitland, Roman Canon Law in the Church of England, 124.

" 'Dicta' rather than the 'decisions' of the popes were law; indeed

when the decretals were collected, the particular facts of the cases to

which they had reference, the species facti, were usually omitted as of

no value." Pollock & Maitland, I, 115.

i4!�Histoire des Sources du Droit Canonique, 84.
143 "in the Roman Empire the instruction set down in answer to

the complaint was known as a rescript. In the church it was described
as a decretal. * * * Based on direct application to the Pope in disputes
of a private nature and containing instructions as to the law ap

plicable to the case" it "constituted one of the chief sources of the

private canon law. In the ecclesiastical theory such decisions rend
ered in advance of the trial of a case were applicable only if it was

found on trial that the facts were as stated; but for the development
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These mandates and these answers were of importance,
not merely to the parties immediately concerned, but
to all the faithful ; for the canonist would treat as law
in other cases the rules thus laid down. His science
was to a great degree a science of 'case law'." 144

The propriety of classifying even such decretals as jus
non scriptum may be questioned; but, as Monroe Smith145
points out:

"In examining the corpus juris canonici, one is struck
with the predominance of the casuistic element.145' Like
the Digest of Justinian, and that part of Justinian's
Codex which consists of prescriptions, the body of the
canon law is largely a compilation of case law. It is
unusual to call the codified canon law, or any part of
it, customary law; but the part that rested on judg
ments was developed in primarily the same manner in
which customary law always develops, viz., by the per
sistent usage of the law-finders."

2. Jus Scriptum.

a. Treatises. Very early, however, Christian law began
to appear in written form. We find it, e. g., in the Pauline

epistles. After the New Testament, the oldest 146 repository
of it which has come down to us is the "Doctrine (or
Teaching) of the Twelve Apostles," written in Greek by
an unknown author near the beginning of the second Chris
tian century .14T About one-third (I-V) of its sixteen chap
ters related to conduct and even the portion devoted to rites
is not altogether unimportant: for, as Brissaud 148 notes, "the
rituals often contain usages bearing upon the law." Nor

of the law such decisions had the same value as decisions rendered

on appeal. In ecclesiastical theory, again, a decision established the

law for the single case only, but if such a decision was approved and

followed it was treated as authority of the highest order," Smith, De
velopment op European Law, 201, 202.

1*4 Pollock & Maitland, I, 114, 115.
145 A Genebal View of European Legal History, (New York, 1927),

308.
i45i cf. Maine, Ancient Law (Pollock's ed., London, 1907), 359 sq.
146 Tardif, op. cit. supra note 142 at II, (I).
14T Rediscovered, after long loss, late in the 19th century, by Bishop

Bryennios of the Eastern Orthodox Church, and published at Con

stantinople in 1883. See an English translation in Roberts and Don

aldson's Ante-Nicene Fathers, 377-382.

148 Op. cit. (trans, in Continental Legal History ser. I, 708n, 2.)
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should we overlook in this connection a work1" of the
fourth century, containing the same number of chapters or

titles and reproducing the law as it was probably applied
in the Courts Christian of that period. The "Apostolic
Constitutions" 150 of the same century embody various pro
visions which appear to have been accepted as law at the
time.
b. Secular Legislation. Within the limits previously de

fined 151 we are not restricted in our survey, to ecclesiasti
cal sources. On the contrary, from the time of Constan
tine, much law emanating from Christian sources, and
therefore, germane to our theme, found its way into the
imperial, and other official enactments. Thus, "the ecclesi
astical legislation of the emperors" is treated 152 as the
primary source of Byzantine Canon law and much of it was
incorporated into the official compilations. The last book
(XVI) of the Codex Theodosianus contains little else than
its 140 ecclesiastical edicts. Summarizing a century of im
perial legislation on the subject it established the church in
a position whence, in some quarters, it has not yet been dis

lodged.153 It was this Codex which afforded the principal
basis of Alaric's Breviary,154 which in turn became at once
a product and a source of Canon law. As Boyd 155 explains
it:

"All the essentials of that legislation by which the
clergy secured its privileged position in the later empire
passed into the Breviary. * * * The church, moreover,
claimed the Roman as its personal law. We have,
therefore, in the Breviary a statement of the position of
ecclesiastical institutions in the custom of the early
medieval courts."

On the other hand,

"The ecclesiastical legislation of the Breviary was

often the precedent for laws made by the councils and,

149 Op. cit. supra note 125 at p. 11.
isn See supra note 10.
wi Ante p. 2.
152 Fbeee (W. H.), Links in the Chain of Russian Chuech Histoby

(London, 1918) 19n.
153 Boyd finds "ample evidence that here the clergy began that par

ticipation in civil legislation which characterized European life for so<

many centuries." Ecclesiastical Edicts of the Theodosian Code, 14.
i�4 See op. cit. supra note 125.
15J Op. cit. 112, 119, 120n.
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consequently, found its way into the works of the
canonists. * * * It was from the Breviary also that the
ecclesiastical authorities derived many of those legal
principles which gave the Canon law its distinctive
character. * * * It is interesting to notice that Gratian
was not acquainted with the Breviary ; but he was famil
iar with its legislation through the acts of the councils."

Turning again to the east we find that some thirty of
Justinian's 174 Novels are devoted to ecclesiastical affairs
and taken from the Nomocanon.156 "We now possess
the certainty," declares Riccobono,157 "that Christian
ethics left deep traces of its aspirations and spirit in
the great work of Justinian." How that influence was

exercised must be learned from the Corpus Juris
itself. In the first place it contains a large body of law

relating to Christianity and the church. Much of it is
in the Codex 158 whose entire first subdivision is devoted to
the Trinity while the dozen which follow relate to religious
matters. Moreover the bishop was given certain super
visory powers over litigation 159 so that he might admonish
a dilatory judge on complaint of a party, sit with the judge
while the latter was challenged and even entertain an

appeal, subject to the emperor's final judgment. So ecclesi
astics were made virtual prison inspectors and required to

report to the Emperor abuses in the administration of jus
tice,160 while curators took their official oaths before the

bishop.161 Subdivisions II-XII likewise deal with ecclesias
tical matters. Much is here found regarding heretics, apos
tates and Jews, the latter being forbidden to intermarry
with Christians or hold them in servitude. Provision is

again made for manumission in the church and the courts
Christian are the original forum for actions against the
clergy, including clerks, monks, and deaconesses.168 Not

is* See infra note 197.

157 Unpublished Lectures.
158 See Krueger's ed., (Berlin, 1877), pp. 58-73. The invocation as of

the Institutes, is In nomine domini nostri Jesu Christi, which is re

peated in I (XXVII (I)), and in Novels XVII and CXXXIX.
159 Novella LXXXVI, cap. I, II, IV.
ie� codex, I (IV, Const. XXII).
lei Id. (IV, 27).
16a Novella, CXXIII, 31.
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a little church law is found in the Institutes 163 and per
haps the keynote of the Digest is its pious announcement
near the opening that, "We rest all our hopes in the provi
dence of the Supreme Trinity." 164

The Forum Judicum 165 (ca. 650) contained a very con

siderable volume of Christian law, including decrees of
church councils and Hebrew legislation appearing in the
form of biblical quotations. The Ecloga 166 (726) of Leo III
has been called, rather inaccurately, "the first Christian law
book";167 for it is notable rather as an example of the
influence of Christian upon secular law than as a repository
of the former. On the other hand its Macedonian succes

sors,168 the Prochiron and the Basilika, contain much
Christian law; the latter's first five books being largely
devoted thereto and the former constituting a source of
Byzantine Canon law. An outstanding repository of Chris-
tain law in the west was Las Siete Partidas169 (1263)
whose first part is largely given over to that subject and
has been characterized 170 as "a digest of Canon law."

c. Ecclesiastical Legislation.
(1) Conciliary. "All law," declares Gratian,171 "is made

up of statutes and customs." Although "the ecclesiastical
legislative power could not act freely until the time of the

163 "if we compare the Institutes of Justinian with those of Gaius,
we find changes in the law of marriage, in that of succession, and in

many other branches of law, in which it is not difficult to recognize the
spirit of humanity and reverence for natural ties, which Christianity
had inspired. The disposition to get rid of many of the more peculiar
features of the old Roman law, observable in the later legislation, was
partly, indeed, the fruit of secular causes; but it was also in a great
measure due to the alteration of thought and feeling to which the
new religion had given birth." Hammond, Institutes of Justinian

(Chicago, 1876) Int., 21.
164 Monro's trans.,� I, 13.
165 See Scott's Translation (Boston, 1910), and Cf. my Reception of

Roman Laic, National University Law Rev. XI, 26.
166 See op. cit. supra note 124. Rev. IV, 342 sq.
167 Freshfield, The Ecloga (1926), XI.
16' See Tulane Law Review, IV, 360, 365.
169 See the New Edition (Scott's trans. Commerce Clearing House,

Inc. 1931).
"'Hunter, Roman Law, (2nd ed. 1885, 107).
171 Decretum, I, Canon II (Omne autem jus legibus, & moribus con

stat.)
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Christian emperors," 172 Christian law did begin to appear
in what were really enactments, very early in its history.
Right in the primitive church the council of "apostles and
elders" at Jerusalem173 passed on the then vital question
whether it was necessary "to keep the law of Moses."
Thereafter councils are "a common effort of the church, or
part of the church, * * * throughout her whole history
whenever faith, morals or discipline are seriously threat
ened." 174 Of the eight recognized 175 classes of church
councils or synods, naturally the most important were the
ecumenical 176 "at which the bishops and other privileged
persons from all the ecclesiastical provinces of the world
are summoned."

"In the history of law, as well as in the history of
dogma, the fourth century is the century of ecclesiasti
cal councils. Into the debates of the spiritual parlia
ments of the empire go whatever juristic ability and
whatever power of organization are left among man

kind." 177

The earliest ecumenical council appears to have been
that of Nicaea,178 convoked in 325 by Constantine and
which confirmed the trinitarian dogma and fixed the time
for observing Easter. The legal importance of these ecu

menical councils is illustrated by Justinian's recognition
of their dogmas and his inclusion of their decrees in his
Corpus Juris.1781 From the standpoint of Christian law
the most important one up to its time (1215) was the
twelfth ecumenical synod, also known as the fourth Lateran

i7*Brissaud, op. cit., (trans. Cont. Leg. Hist. Ser. I, 707); Catholic
Encyclopaedia, IV, 424.
"3 Acts XV. "That the origin of councils is derived from the Apos

tolic Synod held at Jerusalem about the year 52, is undoubted." Hefele,
Histoby of the Christian Councils (Clark's trans., Edinborough,
1894), I, 1.

174 Catholic Encyclopaedia. Ioc cit. supra note 172.
175 See Hefele, op. cit. 2.
"6 id. 3. viz: "Nicaea I., 325 (2) CP. I., 381; (3) Ephesus, 431; (4)

Chaleedon, 451; (5) CP. IL, 553; (6) CP. III., 680; (7) Nicaea II., 787.

The Roman Catholic Church reckons thirteen more." Kidd, The

Churches of Eastern Christendom, 522.
itt Pollock & Maitland, I, 4.

17� Hefele, op. cit., I, 231 sq. Cf. Georgetown Law Joubn. XLX, 25.

i78�NoV. CXXX, 545.
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Council,17* which ratified as canons no less than 70 reform
atory decretals, presented by the convoking pontiff, Inno
cent III (1198-1216). Among those legally most impor
tant were Canon VIII, proscribing procedure in trials of
ecclesiastics;180 XIX, prohibiting the consecration of hot
iron and water for ordeals, thus practically abolishing that
form of trial ; and L-LIII, relating to marriage. This was

also the council which legislated against the Albigenses
and Waldenses of the south of Europe, whom Innocent is
said 181 to have previously "spent ten years in endeavoring to
convert." Marriage was likewise the subject of a dogmatic
decretal with twelve canons and a reformatory one in ten

chapters, fixing the requisites, promulgated by the Coun
cil of Trent (1545-1563) in its last year and constituting
the most far-reaching feature, in its legal consequences, of
that memorable body's legislation.
Next in importance to the ecumenical, are the national or

patriarchal, councils, notable instances of which were those
of Toledo in Spain, especially the third (589),182 convoked
by the previously Arian king, Reccared, at which his con

version to Orthodoxy was proclaimed. Here also Justin
ian's legislation against the Jews was reenacted and the
source provided of much which appears in the FORUM

Judicum,183 especially in Book XII, of the succeeding cen

tury. It was through these national councils, to a consid
erable extent, that canonical doctrines found their way into
the secular law of many countries. They are also, in a

way, the prototypes of bodies representing, on a national

1T9So called from its place of session, the Lateran Palace at Rome,
where also the treaty of February, 1929, was signed. The former was

one of five such councils there held.
180 "Until the French Revolution this canon was of considerable im

portance in criminal law, not only ecclesiastical, but even secular."

Catholic Encyclopaedia, IX, 18.
isi Encyclopaedia Beitannica (14th ed.)
182 See Hefele, op, cit., IV, 416 sq. Canons of Councils were a source

of early Norman law. Tabdif op. cit. supra note 142.
iss "In consequence of the increasing influence of the church, not a

little canon law was gradually incorporated into the secular legisla
tion. It seems clear that all the later revisions of the codes were made

by ecclesiastics; and it is certain that they were submitted to the na

tional councils, which, as we have seen, contained more prelates than
barons. Ecclesiastical influence is everywhere revealed." Smith, De
velopment op European Law, 97.
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scale, the various religious denominations of the United
States.

(2) Pontifical. In the east "the patriarchal ordinances,
analogous to the papal decretals of the west," 184 provided
a new form of legislation. As to the decretals we have seen

that while some were judicial, others were legislative.186
According to Pollock & Maitland,188

"the bishop of Rome was becoming a legislator, per
haps a more important legislator than the emperor.
* * * We may perhaps see the first exercise of legisla
tive power in the decretal (385) of Pope Siricius."

By 680 Pope Agatho was able to say at the council of
Rome : "Thus all ordinances of the Apostolic See are to be
accepted as if confirmed by the voice of the blessed Peter
himself." 187 According to Mylne 188 "four great Canonists
have occupied the papal throne," viz., Alexander III (1159-
1181); Innocent III (1198-1216) ;189 Gregory (1227-1241),
and Innocent IV (1243-1254). A constitution190 of Clem
ent V (1302-1314), promulgated in 1306, effected important
reforms in canonical procedure, especially in the direction
of simplicity and expedition.

184 Feere, Links in Chain of Russian Church History, 19n 2.
iss Ante, notes 141 sq. "Although councils were held for many cen

turies and promulgated many canons, the decretals of the popes, or

bishops of Rome formed a far more prolific source of canon law." Lee,
Historical Jurisprudence, 327. See Brissaud (trans., Continental

Legal Hist. Ser. I, 706 hi) for a list of collections, which he says are

incomplete, of the papal bulls. He adds, "In the utterances of the

popes one may distinguish 1st, legislative enactments; 2d, judicial de
cisions ('rescripta ad lites'); 3d, grants of benefices; 4th, adminis

trative instructions or circulars." In more recent centuries, beginning
with the 18th, the popes have embodied some of their more important
utterances into encyclicals or letters addressed to church dignitaries
throughout the world, or in a particular country, and defining the

papal attitude upon questions of prime importance. See N. Y. Times,
May 24, 1931.

186 History of English Law, I, 4 and note.
ist Sedis sanctiones accipiendae sunt, tamquam ipsius divini Petri

voce firmatae sunt. See Lee, Historical Jurisprudence, 327, citing C 2

D, 19.
iss The Canon Law, 77n.
189 "The practical activity of the Canon Law reached the maximum

under the pontificate of Innocent III, and his immediate successors.

This powerful Pope's Acts occupy four hundred and sixty-seven
closely printed quarto pages in the elaborate work of Augustus
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3. Compilations. The "Teaching of the Twelve Apos
tles" was followed by Greek compilations,191 purporting 192

to be Apostolic, and private ones in Latin, with the laws
arranged in chronological order, succeeded by official ones
where the treatment was topical.193 About the end of the
fifth century a Scythian monk, Dionysius Exiguus (Denys
le Petit), who lived mostly at Rome,194 completed a Latin
translation of canons from the Greek, including the first
fifty of the Apostles' canons, which became authority and
in 802 was published by Charlemagne as the law of his
realm.195 Meanwhile, in the east, the Nomocanon,196 or

Digest of Byzantine Canon law, was prepared (ca. 550) by
John (Scholasticus) of Antioch, afterward patriarch of
Constantinople (566-577). After

"additions by the Council in Trullo, 692, and the Second
Council of Nicaea 787, it was revised by the Patriarch
Photius, 891; who produced a new Nomocanon, 883.
This has formed the basis of all subsequent Orthodox
Canon Law. A series of epitomes reduced it to a more

Polthast, published in 1874, and entitled 'Re Gesta Pontificum Ro-

manorum.' * * * Innocent has been called 'pater juris,' and is reputed
to have published 4000 decretal laws during his own Pontificate. * * *

He might well be compared with the Emperor Diocletian as a Consti
tution maker." Id. 9, 31.

"Innocent was an eminent jurist and canonist and never ceased to

use his immense power in the service of the law. Indeed a great part
of his life was passed in hearing pleadings and pronouncing judg
ments." Encyclopaedia Bret. (14th ed.), 202.

190 Called Clementina Saepe and supplemented in 1311. It is set out

in full by Englemann (trans. Continental Legal Hist. Ser., VII, 495.)
mi Tardif, op. cit. supra note 142 at 51, 52. "In the fourth and fifth

centuries numerous synods and councils, local and general, were held
and important decrees were issued by them. Like all the sources pre

viously enumerated these were set forth in the Greek language. Of
the earliest Greek collections of decrees none has come down to us."

Smith, Development of European Law, 204.
19a "The Constitutions of the Apostles (300s) rejected even in the

East by the Council 'in Trullo' (692), and the Canons of the Apostles
(200s or 300s) looked upon as authentic in the East (692), but not in
the West." Brissaud, op. cit. (trans, in Continental Legal Hist. Ser.,
1, 708).

Id.

He is supposed to have originated the present Christian calendar.
"�sTardif, op. cit. supra note 142 at III (I, 3). "These collections of

Dionys(i)us had an extensive circulation throughout western Europe."
Smith, Development of European Law, 204.
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handy compass ; and the great succession of commenta
tors, Zonaras 1120, Balsamon 1170, and Mathew Bias-
tares 1330, took it as the basis of their expositions and
codifications. The Photian Nomocanon only became
available for the Church of Russia through the Serbian
version made by Archbishop Sabbas, 1221-37. This was

adopted by the Russian metropolitan, Cyril, and by the
Synod held at Vladimir in 1274." 197

Collections 198 of capitularies and decretals, now known
to have been falsely attributed to ancient celebrities, ecclesi
astical and lay, came next ; while the Libri Poenitentiales 199

of the early Middle Ages, prescribing penances for each
particular sin, were much in use among confessors.

"Oriental, African, Spanish, Gallican canons were

collected into the same book and the decretal letters
of later, were added to those of earlier, popes." 200

Gratian's Decretum. Thus, as the evolution of Chris
tian law proceeded, a voluminous literature of sources and
commentaries accumulated. Beginning with the ninth cen

tury, various compilations 201 of these appeared, culminat
ing about 1140 in the famous Decretum 202 of Gratian, the
Bologna monk of whom little else is known.203

196 See Savagnone, Studi sul Diritto Romano Ecclesiastico, Annali
del Seminario Guiridiso (Cortona, 1930), 6 sq.
w Kidd, The Chtjbches of Eastern Christendom, 194. On page 468

he speaks of it as "combining the canons of the Church and the laws of

the State, originating in the sixth century, but re-issued in 883, and

commonly, but doubtfully, ascribed to Photius, Patriarch of Constan

tinople, 857-67."
198 Tardif, op. cit. supra note 142, V (I, II).
199 Id. IV, (I).
200 Pollock & Maitland, I, 16.
201 Tardif, op. cit. supra note 142 at VI.
202 "Early in the twelfth century a great ecclesiastical law book was

compiled which took the place of all earlier collections both in the

study and In the application of the canon law. This was Gratian's

Concordance of Discordant Canons, generally described as Gratian's
Decretum." Smith, The Development of European Law, 205.

203 Tardif, VIII [I (I)], "In this city of Bologna was a monastery
known as St. Felix, belonging to the Camaldulensian monks, one of
whom desired to emulate Irnerius and introduce the scientific culti
vation of canon law. * * * This monk was the celebrated Grptian."
Sherman, History of Medieval Roman Canon Law, Canadian Law

Times, XXXIX, 643.
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"This was the first of modern digests. Gratian stated
in his own words the leading rules or canons of ecclesi
astical law and supported each canon with citations
from Holy Writ, from the decrees of the church councils
and from the decretals of the popes. * * * His work, ac
cordingly, may be described as a digest of the statu
tory and case law of the church." 201

The arrangement of the work, believed to have been sug

gested by Justinian's Institutes,205 was as follows:
I. Distinctiones. There were 101 of these (divided into

canons), the first of which begins thus:

"The human race is ruled in two ways, by natural
law and customs. The law of nature is that which is
contained in the laws of the gospels, whereby everyone
is ordered to do to another that which he wishes to be
done to himself and is prohibited from doing to an

other that which he is unwilling to have done to him
(quoting the Gospel, Matt. VII, 12). Hence Isador, in
the fifth book of his Etymologies, says: 'Canon 1; all
law is either divine or human; divine law is found in
the nature of things ; human law is established in cus

toms and consequently these differ.' "

Here we have a curious mingling of the precepts of Jesus
with those of Justinian. After discussing the forms and
sources of law, Part I proceeds to treat of the organization
and administration of the church, ordination and the
clerical hierarchy, the election and consecration of bishops
and the authority of legates and primates.
II. Causae. There are 36 of these, each divided into

quaestiones, dealings with actions and procedure, ecclesias
tical property and the law governing regular clergy and

marriage.

"One large section of his work is taken up with the
discussion of hypothetical cases (causae) ; he states the
various questions of law (quaestiones) that are in
volved in these cases ; he endeavors to answer the ques
tions by sorting and weighing the various 'authorities'
(to use our English word) which bear upon them.

204 Smith, Development op European Law, 205. The best modern

edition is said (Tardif, 182) to be that of Friedberg (Leipzig, 1879-81,
2 vols.). There is also an edition of 1745.

205 "But the Decretum is sad stuff when set beside the Digest." Pol-

lock & Maitland, I, 24.
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These authorities consist of canons new and old, decre
tals new and old, including of course the Isidorian for
geries, principles of Roman law, passages from the
fathers and the Bible." 206

III. De Consecratione. This included five distinctiones
which are divided into canons. This part is devoted to the
sacraments and liturgy and, in some MSS is combined with
Part II. Throughout are rubrics by Gratian and notes by
him and his disciples.207

Estimates.

"It was a mere private work, one among rival text
books, and, to the last, it never received any solemn
sanction. Nevertheless it soon drove all competitors out
of the field." 208

"Almost as soon as it appeared, the Decretum was

treated as an official compilation ; it served as the basis
for the teaching of canon law in the schools 209 and (like
the Roman laws) was furnished with a continuous
gloss." 210

"All through Christendom Gratian's book was ac

cepted as authoritative. Strictly speaking, his canons

were only dicta; the law was to be found in the authori
tative material which he cited. Practically, however,
his presentation of the law was accepted as conclusive.
Later compilations of the law of the church were sim
ply addenda or supplements to Gratian's Decree." 211

"All the same, it never became 'enacted law.' The
canonist had for it rather that reverence which English
lawyers have paid to Coke upon Littleton than that ut
ter submission which is due to every clause of a statute.
A sure base had now been found for the new science." 212

For,
20s Pollock & Maitland, I, 113
207 Tardif, op. cit. supra note 142 at 176.
208 Maitland, Roman Canon Law in the Chuech of England, 3.
20� "The publication of Gratian's Deceetum gave an enormous in

fluence to the study of canon law at the University of Bologna. The

church law was put upon a parity, at least theoretically, with the

Roman civil law, students at Bologna were divided into canonists or

legists, also called descretistae and civilistae." Sherman, History of
Medieval Roman Canon Law, Canadian Law Times, XXXIX, 644.

210 Beissaud, op. cit. (trans, in Continental Legal Hist. Ser., I, 716).
211 Smith, Development of European Law, 205.

212 Pollock & Maitland, loc. cit. supra note 206. Howard, Matri
monial Institutions, II, 52, calls Gratian and Peter Lombard, the mas

ter-builders of the Canon Law.
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"Until Gratian's time canon law had been regarded
as a branch of theology and was studied at ecclesiastical
seminaries attached to cathedrals or monasteries." 218

Thus, the Decretum
"is a great law book. The spirit which animated its
author was not that of a theologian, not that of an eccle
siastical ruler, but that of a lawyer. * * * Gratian be
came the master of the school, a school of lawyers, well
grounded in Roman law, many of them doctors, utri-
usque iuris,2u who brought to bear upon the DECRETUM
and the subsequent decretals the same methods that
they employed upon Code and Digest. Legists and de-
cretists alike looked to Italy for their teachers." 215

Corpus Juris Canonici. Gratian's work, which in
cluded the decretals of 1139, appeared just on the eve of
the fruitful period, already mentioned216 of papal legisla
tion, and the Decretum "rapidly became antiquated, al
though still used as a basis of instruction." 217 The flood
of new decretals occasioned numerous compilations, no less
than five of which appeared within the ensuing century.11*
These were abrogated 218 by the Decretals 220 of Gregory IX
put forth in 1234. A supplement,221 known as Liber Sex
tos, and containing the intermediate decretals, was pub
lished by Boniface VIII in 1298 and another 222 at first called

213 Sherman, History of Medieval Roman Canon Law, Canadian Law

Times, XXXIX, 643.
214 "Those who devoted themselves especially to secular Roman law

were known as 'legists' or 'civilians'; those who devoted themselves to

the study of the ecclesiastical law were known as 'descretalists' or 'can

onists'; and the law faculties gave degrees of Doctor of Civil Law,
Doctor of Canon Law, and Doctor of Both Laws (J. U. D.)." Smith,
Development op European Law, 204-5. Cf. n. 209 supra.

215 Pollock & Maitland, Ioc. cit. supra note 206.
21s Supra, note 189 sq.
217 Lee, Historical Jurisprudence, 333.
218 Tardif, op. cit. VIII [III (I)].
219 See Neuberger, Canon 6 (Catholic University Canon Law

Studies, XLIV), 2, 3.
220 These "are in the form of authoritative decisions pronounced by

the Papal Courts in Rome in all the different cases submitted to the

Pontiff from all parts of Christendom" and "form an authorized com

mentary on the Decretum of Gratian, explaining more perfectly and

fully some principle of Canon Law which had been already accepted
at an earlier date." Mylne, The Canon Law, 35, 36. Cf. Pollock &

Maitland, I, 113, 114.
221 Tardif, op. cit. VIII, [III (III)].
222 id. (IV).
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Liber Septimus, but later the Clementines 223 appeared in
1313, but was not given full force until four years later.
Decretals not contained in the foregoing and therefore
known as extra vagantes (i. e., wanderers outside) were

published in two collections of 1340 and 1483, respectively,
the former being called extravagantes of John XXII and
the latter extravagantes communes.221 Lancelot's Insti
tutes op Canon Law, published in 1563, after the Coun
cil of Trent, at the instance of Paul IV and in imitation
of Justinian's Institutes, are often included in editions
of the Corpus Juris Canonici� a phrase found as

early at the twelfth century; but in the sixteenth it came
to be applied to a collection of the groups just mentioned,
together with Gratian's Decretum. Published in this form
first in 1500 by Jean Chappuis at Paris, its text was re

vised, under the orders of Gregory XIII, by a commission
called Correctores Romani, who labored at Rome for about
a decade and a half following the Council of Trent (1545-
1563) . The results appeared in an official edition in 1582.
Thus, just as the Reformation was getting under way, the
western churen, for the first time, possessed a fairly com

plete compilation,225 of its voluminous laws. Modelled in
form and style on Justinian's Corpus Juris Civilis, of
which it has been aptly termed "the eldest daughter," S2*

and possessing among the faithful all the authority of that

great work, it continued for nearly three and a half cen
turies to be the standard repository 227 of Roman Canon
Law.
4. Codification: Codex Juris Canonici. The popes,

following the final publication of the Corpus Juris Canon
ici, sought to provide its official continuation.228 Clement
VIII created a commission for that purpose and the re-

223 See ante, note 190.
224 Tardif, op. cit. VIII (IV, 2).
225 "The Corpus Juris Canonique which links us to the Middle Ages,

is not in reality a code, in the true sense of the word; it is rather a

collection, promulgated by competent authorities and containing in

one place the laws or text coordinated among them and equally ob

ligatory." Tardif, op. cit. 226.

226 Sherman, Canadian Law Times, XXXIX, 649.
227 The latest edition is Richter's, by Friedberg (Leipzig, 1877-1881),

consisting of the Latin text with variations and critical notes. See

also Laurin's Introductio, 1889.

22* Tabdif, op. cit. EX (II).
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suits of its labors were presented in 1598 but not promul
gated. They were revised under Paul V in 1607-8 but
still did not receive papal approval. Innumerable collec
tions 229 appeared from time to time but they were never

complete and rarely official. By the time of the Vatican
Council (1870) there was widespread dissatisfaction.

"The Postulates of the Vatican Council aid not a

little in painting the condition of the laws prior to the
Code. Laws of yester-century are not always adapted
to succeeding years. There were laws which were

scarcely observed. The Vatican Fathers asked for a

repeal of the law of fast and abstinence to avoid scan

dal. * * * Repeated appeals were made to lower the
degrees of consanguinity and affinity. * * * There was
also an urge for greater episcopal power over matri
monial dispensations. * * * A very strong appeal was
made to adopt uniformity in the judicial courts and to
abolish prescriptions no longer tolerated by the law."

Such is the condition, as found by a Catholic writer,280
prior to the preparation of the Codex. Nevertheless no for
mal program of relief was undertaken,231 until 1904, when
codification was inaugurated under Pius X, with Cardinal
Gasparri, papal secretary of state, in direct charge. The
plan called for a preliminary part followed by five books;
but the arrangement as well as the terminology was tenta
tive and changes were made, as provided for, in both as the
work progressed. For thirteen years the codifiers labored
on their task. The results were presented to Benedict XV
in 1917, and on May 19 of the following year, the new Code
came into force.232 Just as its predecessor appeared at the
outset of the Reformation, the Codex Juris Canonici took
effect in the midst of the World War.
The obstacles attending this colossal enterprise have been

well indicated by the writer 233 last above quoted as follows :

"The alignment of innumerable sources in which con

flicting and obsolete laws thrived, the segregation of
the particular from the general enactments, these were

the initial difficulties of the codification. These laws
were then adapted to nations, climates and customs in
which the Latin discipline is enforced. In addition new

229 Neuberger, Canon 6 (Catholic Univ. Studies), 19.
23� Id, 17, 18.
231 "Jurists were loath to encourage the undertaking, fearful of its

failure." Id. 19.
232 It is printed in full in Acta Apostolicae Sedis, IX (II, 11) sq.
233 Netjbergeb, Canon 6, p 19.
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legislation was introduced as a complement to the old
which was retained in the Code. Lastly, and this makes
the feat more monumental, the legislation was molded
into the form of modern civil codes."

Structure. The Codex consists of 2414 canons (corre
sponding to articles in the secular codes) which are dis
tributed among five books entitled as follows :

I. Normae Generalis (1-86). "Therein the legislator
proclaims the status of particular and general law as also
the nature of ecclesiastical legislation. The 'Normae' of
the Decretals were gleaned from various parts of the five
books." 234

II. De Personis (87-725). This treats of the clergy, sec
ular and regular, church officials and institutions and the
laity.
III. De Rebus (726-1551). This, the longest book, con

tains six parts: (1) treating of the seven sacraments,235 (2)
of sacred places and times, (3) of divine worship, (4) of
the church magisterium, (5) of benefices, (6) of the
church's temporal concern.
IV. De Processibus (1552-2194) This, to the lawyer, is

the most important of the five books; for it treats of the
church courts and the procedure therein, parties, pleadings,
proof, judgments, costs and special causes, like matrimony,
proceedings for beatification and canonization and extra

judicial proceedings.
"The term 'De Processibus' has been selected in pref

erence to 'De Judiciis'; 'De Processibus' is more embrac
ing. * * * The process of canonization and beatification
was not found in the Decretals. The first evidence of
this canonical tract is detected in the works of Urban
VIII and Benedict XIV." 236

V. De Delictis et Poenis (2195-2414) "Causes I and
III of the Decretum Gratiani and the 5th Book of the Dec
retals correspond to" this. "Last in order of the Code come

the constitutions of the Roman Pontiffs. These serve as an

appendix to the new legislation," and "are a replica of the

234 id. 21.
225 see Ayrinhac, Legislation on the Sacraments (New York, 1928).

"The nearest approach to this classification in the Decretals is

the fourth book which deals with 'connubium.' The other sacraments

have no specific placement in the 'Corpus Juris Canonici.' " Neuberger,
ubi supra, 22.

236 id.
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Justinian Novels," 237 which, however, were published sub
sequently to, while these antedate, the Code.
Great praise has been bestowed upon this instrument

by those who have used it. The writer last quoted calls it
"the greatest accomplishment of the century" and adds:
"the stupendous task of collaborating and codifying has
been overwhelmingly successful." 238 Another 239 is quoted as

outlining "the purpose of codes as the most perfect scien
tific systematization of laws and its best expression"�
qualities which "may be attributed to the present code." 240

Sherman241 pronounces it

"the first real code of ecclesiastical jurisprudence since
the medieval Corpus Juris Canonici and it is a living
refutation of the false belief that Latin�the language
in which this new Code is written�is too dead or atro
phied for modern scientific uses."

Another feature is its exclusiveness.

"In the past there never was 'unicus fons' of the ec

clesiastical laws. * * * The Sacred Congregation of Semi
naries and Universities 242 labeled the Code the unicus
fons of the abiding legislation." 243

Its predecessors, in other words, were compilations, not
codes. The searcher could never be sure that there was not
other law outside of them. But Canon 6 of the Codex pro
vides that, laws, whether universal or particular, opposed
thereto, are abrogated unless expressly excepted.244 The

Codex, therefore, is a landmark in nearly nineteen centuries
of the evolution of Canon law. Nevertheless it is not the

last; for already a commission, of which Msgr. Dherbigny,
President of the Pontifical Oriental Institute, is the head, is
at work on a similar code for the churches of the Oriental
Rite.245

(To be continued in the next issue)

237 Id.
238 Id. 19.
239 Bernereggi, Methodi E Sistemi Delle Antiche Gollezione E Del

Nuovo Codice Di Diritto Canonico, 75.
24� Neuberger, Canon 6, p. 25.
24i Canadian Law Times, XXXIX, 638.
242 See Cardinal Bisleti's Letter, Acta Apostolicae Sedis, IX (1917)

(1), p. 439.
243 Neuberger, Canon 6, pp. 26-27, 49. Cf. 19.
244 The work last cited is a dissertation on this Canon.
245 press Despatch from Vatican City, August 12, 1929.
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DIPLOMATIC PRIVILEGES AND IMMUN
ITIES IN INTERNATIONAL

ORGANIZATIONS
Norman L. Hill

MODERN international cooperation involves an inter
national civil service, which with the expanding

field ol international interests has been constantly increas
ing in numbers. Prior to the World War officials were em

ployed in international organizations chiefly as members of
commissions, as staff officers and employees of bureaus
and secretariats, and as judges of the Permanent Court
of Arbitration. One of the largest permanent staffs was

that of the International Institute of Agriculture, compri
sing approximately one hundred persons in addition to its

committee, which contained one representative from every
member-state.1 Smaller agencies were maintained by such

organizations as the Universal Postal Union, the Rhine
River Commission, and the Union for the Protection of
Industrial Property.
Since the World War the size of the international civil

service has been increased, partly by the establishment of
new commissions and bureaus, but mainly through the cre

ation of the League of Nations, the International Labor
Office and the Permanent Court of International Justice.
The League of Nations, in its Secretariat alone, has been

employing over six hundred persons, while the Internation

al Labor Office has approximately four hundred officials
and the Permanent Court of International Justice between

thirty-five and forty, including both the Judges and the

staff of the Registry.2
The officers and employees of the international organi

zations perform their duties within the territories of indi
vidual states, which, in the absence of positive arrange

ments to the contrary, are able to assert jurisdiction over

them and over their property. The need for a special status

iAnnuaiee de la vie Internationale, (Brussels, 1912), pp. 417, 425-

426.
a The list of officials for 1931 in these organizations may be found in

the Official Journal, 11th Year, No. 10 (October, 1930) pp. 1247,

1253-1267, 1271-1280.
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releasing them from such jurisdiction has, however, come
to be widely recognized and the majority of the personnel
of international organizations now possess privileges and
immunities very similar to those enjoyed by diplomatic
envoys.
The principle upon which the privileges and immunities

of diplomats is based may also be applied to the agents of
international organizations.3 The Committee of Experts for
the Progressive Codification of International Law has de
fined that principle as the "necessity of permitting free
and unhampered exercise of the diplomatic function and
of maintaining the dignity of the diplomatic representative
and the state which he represents and the respect properly
due to secular traditions." 4 The activities of officials con

nected with international organs, like those of diplomats,
may be facilitated by an assurance that the local govern
ment will not assert annoying jurisdiction claims. Futher-

more, the preservation of the dignity of the official and of
his state, a second justification given by the Committee of

Experts for the privileges and immunities accorded to dip
lomats, it also applicable in the case of officers of interna
tional organizations. Many of the latter, to be sure, are not

representative of states and are responsible only to the

organizations by which they are employed with the result
that there could be no direct affront to states ; in such in

stances, however, offense might be taken by the interna
tional agency if there should be local interference with the
activities of its officers. The dignity of the organization
and of the office, as distinguished from that of states in
the case of representative officials, may be enhanced by the
allowance of a special status. At the First Hague Confer
ence of 1899 the proposal to allow diplomatic privileges
and immunities to arbitrators of the Permanent Court of
Arbitration was supported on the same bases that were
mentioned by the League Committee of Experts as under
lying the special status of diplomats. The desirability of
honoring the position of the arbitrator was emphasized

3 The comparative needs of diplomatic envoys and officials connected

with international organizations is discussed by Van Vollenhover C.
"Diplomatic Prerogatives of Non-Diplomats," in the Am. J. Int. Law,
vol. XIX, p. 471.

* Ibid. Vol. XX, Supplement, p. 149.
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by some members of the conference, while other delegates
stressed the practical value of such an arrangement.5
Abuse of privileges and immunities may entail the dis

missal or recall of officers of international agencies, as it
may also for diplomats. For those of the former who act
in the capacity of states' representatives, such as members
of the Council and Assembly of the League of Nations, the
recalling authorities are the states from which they have
come. Members of the League Secretariat and other
agents who have no official connection with individual states
may be dismissed only by the organizations employing
them.
There is no international convention of general applica

tion dealing with the privileges and immunities of inter
national officials, and therefore it is necessary for each
organization to provide rules defining the status of staff
members and employees. The desirability of incorporat
ing into a proposed convention dealing with the subject
of diplomatic privileges and immunities a section relating
to four types of international officers was discussed by the

League of Nations Committee of Experts for the Progres
sive Codification of International Law.6 No positive action
was recommended, but the opinion was expressed by the
Committee that "it is not certain that an absolute identity
of privileges and immunities should be established between

diplomats proper and the categories just mentioned."
As a matter of actual practice not all of the conventions

which have established international organizations pro

vide diplomatic privileges and immunities for their offi

cials. The personnel of the bureaus of international unions,
such as the Universal Postal Union and the Pan-American

s The Proceedings of the Hague Peace Conferences, Conference of

1899, edited by the Carnegie Endowment for International Peace. (N.
Y. 1920), pp. 134, 606-607, 653, 656, 743.

� The four types of officials were: (a) representatives of the mem

bers of the League of Nations and officials of the League when engaged
on the business of the League (b) the Judges and staff of the Per

manent Court of International Justice, (c) permanent representatives

specially attached to the League of Nations by various states, and (d)
members of international bureaus and commissions not invested by
treaty with diplomatic privileges and immunities. For the question
naire of the committee see the Am. J. Int. Law, vol. XX, Supplement,
p. 151.
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Union, have not been given a special status in any case. In
some instances the members of administrative commissions
possess special privileges and immunities. The Convention
of 1921 Instituting the Definitive Statute of the Danube
stipulates in Article 37 that, "The property of the Inter
national Commission and the person of the commissioners
are entitled to the privileges and immunities which are

accorded in peace and war to accredited diplomatic
agents." 7 The Convention of 1922 Instituting the Statute
of Navigation of the Elbe has a similar provision in Article
8, which states that, "The delegates, the Secretary-General
and his assistant will enjoy the usual diplomatic privi
leges." 8 On the other hand, there are several important
administrative commissions, including the Governing Com
mission of the Saar Basin and the Reparation Commission,
whose members have not been given a special status.9 By
the Treaty of Sevres the members of the Straits Commis
sion were to be accorded diplomatic privileges, but the
Lausanne Convention, now in operation, does not continue
the arrangement.10
By Article 7 of the Covenant of the League of Nations

the principle of diplomatic immunity is applied to the
officials of the League of Nations as follows :

"Representatives of the Members of the League and
officials of the League when engaged on the business of
the League shall enjoy diplomatic privileges and im
munities.
"The buildings and other property occupied by the

League or its officials or by representatives attending
its meetings shall be inviolable."

The only provision of Part XIII of the Treaty of Versailles
according a special status to members of the International
Labor Organization is to be found in Article 392, provid
ing that, "The International Labor Office shall be estab
lished at the seat of the League of Nations as part of the
organization of the League."
t Treaty Series (British), 1922. No. 16.

�Ibid., 1923, No. 3.
9 For these agencies see the Treaty of Versailles, Pt. III. �IV, An

nex, C. II, and Pt. VIII. �1, Annex II, respectively.
io For the provisions of the Treaty of Severes regarding the Straits

Commission see British and Foreign State Papers, vol. 113, p. 661,
and for those of the Treaty of Lausanne see ibid. vol. 117. p. 592.
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The draft scheme for a Permanent Court of International
Justice as it emerged from the Committee of Jurists in
1920, stipulated in Article 14 that, "The members of the
Court, when outside their country, shall enjoy the privi
leges and immunities of diplomatic representatives." 11 The
report of the committee emphasized the increased prestige
which the judges of the Court might be expected to enjoy
as a result of such a special status. While the draft statute
was before the Assembly for action, the British delegation
moved that the words "when outside their country" be
deleted from Article 19 as proposed.12 The British sug
gestion was discussd within the Sub-Committee of the
Third Committee of the Assembly and considerable oppo
sition was manifested.13 In its final form, as adopted by
the Assembly and in effect at the present time, Article 19
provides that, "The members of the Court, when engaged
on the business of the Court, shall enjoy diplomatic priv
ileges and immunities." This provision is practically iden
tical with Article 7 of the Covenant dealing with the offi
cials connected with the League of Nations. It is the pur
pose in both instances to make it possible for officers to
possess special privileges, even in their own countries, but
to confine such privileges to occasions when the agents in

question are on official business. The allowance of immu
nities when an official is located in his own country is
contrary to the rule which obtains within the Permanent
Court of Arbitration for arbitrators.14
A treaty stipulation in favor of special privileges and im

munities for the individual members of an international

agency may be defined with greater detail in an agreement
between the agency and the local government. Prior to

n Proces-Yerbaux of the Proceedings of the Committee, p. 717.
12 Documents Concerning Action Taken by the Council of the League

of Nations under Article 14 of the Covenant and the Adoption by the

Assembly of the Permanent Court of International Justice, p. 70.

i3/5id. pp. 127-128. See also Records of the First Assembly, Pro
ceedings of Committees, pp. 256-258.
n Article 24, paragraph 8, of the Hague Convention for the Pacific

Settlement of International Disputes (1899); provides: "The members

of the Court, in the discharge of their duties and out of their own

country, enjoying diplomatic privileges and immunities." See The

Hague Conventions of 1899 and 1907, edited by the Carnegie Endow
ment for International Peace, (N. Y. 1915) p. 60.



DIPLOMATIC PRIVILEGES, ETC. 49

September 20, 1926, the Secretary-General of the League
of Nations and the Federal Political Department of the
Swiss Government exchanged a number of notes elaborat

ing Article 7 of the Covenant.15 Similarly, the Registrar
of the Permanent Court of International Justice, in sepa
rate communications with the Netherlands Ministry of

Foreign Affairs before May 22, 1928, agreed upon a num

ber of detailed provisions applying to the officers of the
former.16 More recently both the League of Nations and
the Permanent Court of International Justice have con

cluded comprehensive arrangements with Switzerland and

Belgium, respectively. The modus Vivendi fixing the status
of the officials of the former organization was presented
by the Secretary-General to the council on September 20,
1926.17 The Registrar of the Permanent Court for Inter
national Justice notified the Council of the League on May
22, 1928, of a general agreement describing the privileges
and immunities of members of the Court.18 These docu
ments embodied provisions which had been separately
agreed upon in the earlier correspondence, together with
articles pertaining to other matters. They are in effect
at the present time.
An effort has been made to define privileges and immuni

ties within the Permanent Court of International Justice
in terms of those allowed to the heads of diplomatic mis
sions accredited to Her Majesty, the Queen of the Nether-

is Official Journal, October, 1926, p. 1424.
ii Fourth Annual Report of the Permanent Court of International

Justice, Publications of the Permanent Court of International

Justice, Series E, No. 4, p. 58. Early in 1922 the Court requested the

Council of the League of Nations to get in communication with the

Dutch government regarding the immunities of judges and staff mem
bers. The Council, in reply, suggested that the Court negotiate with
the local government regarding the subject. The efforts of the Court
and the Dutch Government were, however, unproductive and uncer

tainty regarding the local status of the members of the Court prevailed
for several years, except that in separate letters a number of minor
agreements were concluded. A second appeal to the Council by the
Court, dated December 13, 1927 called forth a suggestion that nego
tiations be resumed. Finally, on May 22, 1928, the Registrar of the
Court notified the League of the conclusion of an agreement.
i' Official Journal, October, 1926, p. 1422.
18 Publications of the Permanent Court of International Justice,

Series E, No. 4, p. 56.
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lands.19 In accordance with the agreement of May 22,
1928, the tribunal occupies "in relation to the Dutch author
ities, a position analogous to that of the Diplomatic Corps."
The precedence of a member of the Court whose nation
ality is not Dutch is fixed as though he were an envoy
extraordinary and minister plenipotentiary. On the other
hand, no effort was made in formulating the privileges
and immunities of officials of the League of Nations in
Switzerland to approximate the status of any particular
grade of diplomat.
It will be noted that the modus vivendi between the

League of Nations and Switzerland does not pertain to all
officials connected with the League but only to "the staff
of the League organizations," including the International
Labor Organization. Representatives of states to the
Council and Assembly of the League and to the General
Conference and Governing Body of the International Labor

Organization do not come within the provisions of the
agreement. Although representatives to the deliberative
bodies of the League are given diplomatic privileges and
immunities by Article 7 of the Covenant, there has been
no attempt to deal with the status of these envoys in a

detailed manner. Like the members of a number of admin
istrative commissions, such as the International Commis
sion of the Danube, the status of state representatives to

the League organs rests only on the basis of general
principles.
The agreement between the Netherlands and the Perma

nent Court of International Justice refers both to judges
and officials of the Registry. The inclusive character of
this arrangement, as contrasted with the modus vivendi of
the League of Nations with Switzerland, is doubtless due
to the fact that judges, unlike representatives to Assembly
or Council, are in continuous residence at the seat of the

organization to which they are attached during a large
part of each year.
The personnel of the Permanent Court of International

Justice is grouped into several classes by the arrangement

is ibid. p. 57. In the negotiations which occurred before May 22,

1928, between the Dutch Government and the Court there had been

considerable controversy over this subject. It was alleged by the

Court in a resolution adopted on December 5, 1927, that the Nether

lands insisted upon classifying the Court as a Dutch institution.
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with the Netherlands, for the purpose of differentiating
among them with respect to their privileges and immuni
ties.20 The judges and the Registrar are, in general, on

the same plane as heads of diplomatic missions. The

"higher officials" of the Registry enjoy "the same position
as regards diplomatic privileges and immunities as diplo
matic officials attached to legations at The Hague." 21 The
wife and unmarried children of judges of the Court and of
the Registrar share the position of the head of the family,
and secretaries, teachers, servants, and other employees
have the same status as persons in the private establish
ments of heads of diplomatic missions at The Hague.
Judges and "higher officers" of the Court having Dutch
nationality are not "answerable before the local courts for
acts performed in their official capacity and within the
limits of their functions."
The modus vivendi now in force for the permanent staffs

of the League of Nations and the International Labor Or
ganization does not presume to follow the practice prevail
ing in the realm of diplomacy so closely in the classification
of personnel as that observed in the agreement between
the Permanent Court of International Justice and the
Netherlands.22 Three types of officials are mentioned by
the arrangement. Members of the staffs of the "first cate

gory or extraterritorial staff" enjoy immunity from local
criminal and civil jurisdiction unless such immunity is
waived by the Secretary-General or by the Director of the
International Labor Office.23 Members of the staffs of the
"second category" are entitled to the same privileges only
"in respect of acts performed by them in their official

capacity and within the limits of their functions." Swiss
nationals, whether they belong in the first or second cate

gory, are entitled likewise to immunity before the local
courts for actions of an official character.
The common employment of nationals of the local states,

both in the Registry of the Permanent Court of Interna
tional Justice and in the League organizations, creates a

��ZMd. pp. 57-58.
21 The "higher officials" comprise the deputy-registrar and the edit

ing secretaries.
22 Official Journal, October, 1926. p. 1423.
23 The officials included by this designation include chiefs of sec

tions and officers above them.
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problem which has comparatively little significance in con

nection with the immunities of diplomats. It does not often
happen that nationals of the local state are employed
within diplomatic missions, except in private service. It is
possible to point to instances of the employment of na

tionals of the receiving state as heads or official members
of legations, but they are comparatively rare.24 It is the
usual practice that, when a state receives its own citizen
in an official capacity as a part of a foreign legation, diplo
matic immunities are permitted.25 Citizens of the local
state employed in private service are not treated uniformly
in different countries, but in general they are not given
as favorable a status as that commonly accorded to persons
in official positions, and, in many countries, they have no

special immunities.28
It is apparent that nationals of the local states who hold

official positions within the League or the Court possess
approximately the same status as that generally given in

diplomacy to persons of an analogous character. It is

only within the Court, however, that nationals in private
service have been accorded any special privileges; the
modus vivendi between Switzerland and the League of
Nations has no provision applicable to persons in the em-

24 On this subject see: Moore, J. B. A Digest op International Law,
vol. IV. pp. 549-553; Foster, J. W. The Practice of Diplomacy (N. Y.

1906). p. 49. The United States Government will not appoint anyone
who is not a citizen of the United States in its foreign service. See

text of the executive order of the President, dated June 7, 1924, in

Lay, Foreign Service of the United States, (N. Y. 1925). appendix
P. The United States has also been reluctant to accept its citizens

either as heads of diplomatic missions of other governments or in any

official capacity.
25 For instance, the United States and Great Britain follow this prac

tice. It is admitted, however, that a state may deny special privileges
and immunities to its citizens connected officially with diplomatic
missions. See Hyle, C. C. International Law, Vol. I, pp. 753-755;
Stowell, E. C. International Law, p. 215; and Resolutions of thb

Institute of International Law, (edited by the Carnegie Endow

ment for International Peace. (N. Y. 1916)), p. 120.
26 The United States and Great Britain allow such persons immuni

ties. See Stowell, E. C. op. cit. p. 215. For practice generally see

Hershey, A. S. International Public Law and Organization, (N. Y.
1927). p. 411. The Institute of International Law in its resolutions ol

1895 recommended that such persons have no special privileges or

immunities.
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ploy of members of the staffs of the Secretariat and the
International Labor Office.
Fiscal immunities within the League of Nations and

the Permanent Court of International Justice apply both
to the properties of the organizations and to their officials.27
Members of the staff of the first category of the League
are dealt with by the following provisions :

"Officials of the organizations of the League of Na
tions who are members of the staff of the first category
enjoy fiscal immunity. Consequently, they are ex

empted, in accordance with international practice, from
all direct taxes, with the exception of charges attach
ing to immovable property (the land tax). They are

liable for the payment of indirect taxes and charges." 28

Members of the staff of the second category are exempted
from taxes on salary (revenue professionnel), taxes on

capital (fortune) or on income (revenue), and from the

Emergency Federal War Tax. Officials of Swiss nation

ality are exempted from cantonal and local taxes on their
salaries.29 These provisions involve full customs immunity

27 By the agreement of the League of Nations with Switzerland cus

toms exemption is granted to the League of Nations in respect of all

objects "which are the absolute property of the League and are des

tined for its exclusive use, and no taxes are levied upon the bank

assets and securities of the League. The Swiss stamp duty on coupons

do not apply to the League under the arrangement. Similarly in let

ters from the Dutch Foreign Minister, dated April 11, 1922, and

August 20, 1923, goods destined for the Permanent Court of Interna
tional Justice are not subject to the payment of duties, and documents
of the organization are exempt from the stamp duty.

28 Official Journal, October, 1926, p. 1423. "Direct taxes" are de
fined by the agreement as those "which are levied directly upon the

taxpayer," and "charges" include "payments in return for the render

ing of a special and definite service by the administration to the per
son who pays them, together with those which are paid in order to
cover special expenditure necessitated by an act of the taxpayer."

2� A note attached to the modus vivendi states that the Federal Coun
cil of Switzerland is prepared to exempt from the Federal War Tax
the salaries of officials of Swiss nationality "until the expiration of
the contracts of service which the persons concerned at present hold
and which make provision for a salary payable free of taxes." The
Federal Council does not favor permanent exemption which the Sec
retary-General believes desirable in order to avoid a differentiation
between the contracts of League officials.
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only to officials of the first category. While other officials
have not been allowed exemption from customs duties on
articles imported by them, as a matter of courtesy their
luggage is almost never opened at the frontier.30
The nature and extent of the fiscal immunities of the

members of the Permanent Court of International Justice
were described, in the first instance, in correspondence be
tween the Court and the Dutch Minister of Foreign Af-N
fairs.31 Later they were confirmed in the agreement of
May 22, 1928. Officials of the Registry, as well as judges,
are exempted from all income tax, but Dutch subjects are

obliged to pay taxes on incomes not received as payment
for services to the Court. Judges and officials of the Reg
istry, except those of Dutch nationality, are also per
mitted to import free of duty any goods destined to their
own personal use. Special exemptions have been permitted
to members and officials of the Court from taxes ordinarily
levied on the owners of vehicles.32
While the fiscal immunities granted to members of diplo

matic missions vary greatly in different countries, it is
apparent that officials of the League of Nations and the
Permanent Court of International Justice have been al
lowed those which are most commonly granted to diplo
mats. In the report of the sub-committee of the Commit
tee of Experts for the Progressive Codification of Inter
national Law immunities with respect to the following
matters were named as generally applicable to public min
isters, officials connected with diplomatic missions, and
members of families of ministers : (1) direct personal taxes
and sumptuary taxes, (2) taxes on wealth, either on prin
cipal or income, (3) war taxes, and (4) customs duties on

articles for personal use.33

3� Howard-Ellis, C. The Origin, Structure and Working of the

League of Nations. (New York, 1928), pp. 172-173.
31 The letters from the Dutch Foreign Minister embodying descrip

tions of fiscal immunities were dated June 6, 1922, June 10, 1922, Octo
ber 14, 1922, June 25, 1924, March 28, 1927, and May 19, 1927. See

Publications of the Permanent Court of International Justice,
Series E, No. 4. p. 59.

32 Members and officials of the Court are not obliged to pay bicycle

taxes, automobile taxes, and taxes ordinarily payable at The Hague
for the rights to leave automobiles unattended.

33 The text of the report is to be found in the Am. J. Int. Law, vol.

XX, supplement, pp. 151-175. This list of immunities was taken by
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There are a number of miscellaneous provisions applying
to the permanent staff of the League of Nations or to that
of the Permanent Court of International Justice to which
attention should be called. In instances where military
service for Swiss officials might interfere with the activi
ties of the League, exemptions from or postponements of
such service will be granted, "if the exigencies of training
and the interests of the country permit." 34 It is specifi
cally provided that the archives of the League are inviolable
and from the general status of the Court, together with the
stipulation that its members shall enjoy the same "special
facilities and prerogatives" granted to heads of diplomatic
missions, it would seem that the Court's archives are

equally secure.35
The observance of these privileges and immunities by the

local governments is facilitated by the issuance of cards
of identity to officials of both the League and the Court,
indicating their respective classifications. In the event that
officials abuse their status, immunity to local jurisdiction
may be waived. The Secretary-General of the League and
the Director of the International Labor Office are author
ized to waive the immunities of officials of the first cate
gory. The Registrar of the Court, with the approval of
the President, may waive the immunities of the officials of
the Court.
In general, the privileges and immunities of interna

tional officials within the League of Nations and the Per
manent Court of International Justice are based upon those
of diplomatic agents, with special arrangements where they
have seemed to be desirable. Within the latter organiza
tion the effort to duplicate the status of diplomatic envoys
is particularly apparent on account of the definition of the
immunities of judges in terms of those applying to diplo
mats having the rank of envoy extraordinary and minister
plenipotentiary to Her Majesty, the Queen of Holland. The
recognition of an analogy between officials of the League
and those of the Court is made, however, in the stipulation
found in the agreement with Holland that questions con-

the sub-committee from Art. 11 of the resolutions of the Institute of
International Law adopted on August 13, 1895.

34 Official Journal, October, 1926, p. 1423.
35 Publications of the Permanent Court of International Justice,

Series B, No. 4, p. 57.
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cerning the external situation of persons connected with
the Court will be settled, in so far as possible, by reference
to provisions applying as between the Swiss Government
and the League.36
It may be observed, in conclusion, that the present

method of defining the privileges and immunities of officials
of international organizations has inherent limitations.
Separate agreements between international organizations
and the countries in which they are situated cannot deal
with the status of officials within non-signatory states, and
it therefore follows that when an officer of the League is
outside Switzerland on business, or a member of the Court
is travelling outside Holland going to or from his work, his
status is described only in a general way by Article 7 of
the Covenant or by Article 19 of the Statute.37 Persons
connected with the League of Nations in official capacities
have frequently been obliged to travel abroad in foreign
countries. Perhaps the outstanding advantage of a multi
partite convention denning the privileges and immunities
of officers of international organizations would be its wide

application. The negotiation of such a convention would
be difficult, however, without more general agreement upon
the rules of immunity applying to diplomats.

^ Ibid. p. 60.
w An interesting exception to this statement is furnished by the

State of Roumania, which sent a letter to the President of the Court

on August 28, 1929, containing the following paragraph: "I have

the honor to inform Your Excellency that the Roumanian Gov

ernment, being anxious to define the meaning and scope of the pro

visions contained in Article 19 of the Court's Statute respecting diplo
matic privileges and immunities, accepts the same interpretation as

that given on May 22, 1928, between the Court and the Dutch Gov

ernment. * * *" Accordingly, in relation to Roumanian authorities,
whether in Roumania or abroad, the status of members of the Court
will be determined as though they were envoys extraordinary and

minister plenipotentiary to His Majesty, the King of Roumania, See
Publications of the Permanent Coubt of International Justice.
Series E, No. 6, pp. 49-50.
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THE ADVISORY OPINION CONCERNING
THE AUSTRO-GERMAN PROTOCOL
FOR THE ESTABLISHMENT OF

A CUSTOMS UNION

URSUANT to conversations originating in the early
y part of March, 1931, in Vienna, an Austro-German
Protocol was signed on March 19, 1931, the text of which,
not being generally available in America, is appended to
this article. On May 19, 1931, in accordance with Article
14 of the Covenant, the Council of the League of Nations
requested the Permanent Court of International Justice to
render an advisory opinion on the following questions :

"Would a regime established between Germany and
Austria on the basis and within the limits of the principles
laid down by the Protocol of March 19th, 1931, be com

patible with Article 88 of the Treaty of Saint Germain and
with Protocol No. 1 signed at Geneva on October 4th,
1922?" 1

The treaty of peace between the Allied and Associated
Powers and Austria, better known as the treaty of Saint
Germain en Laye, was signed September 10, 1919, and in
section VIII, under the heading general provisions, is found
Article 88: "The independence of Austria is inalienable
otherwise than with the consent of the Council of the
League of Nations. Consequently, Austria undertakes in
the absence of the consent of the said Council to abstain
from any act which might directly or indirectly or by any
means whatever compromise her independence, particularly,
and until her admission to membership of the League of
Nations, by participation in the affairs of another power."

1 This article is based upon (1) volume 1, Distr. 2004, Cour Perma-
nente de Justice Internationale, 1931, (A l'usage des Membres de la
Cour), Documents Transmis par Le Secretaire General de la Societe
des Nations et Certains Autres Actes Reunis par Le Greffe; (2) Me
morial of the French Government. Distr. 2025; (3) Memorial of the
German Government, Distr. 2026; (4) Memorial of the Austrian Gov
ernment, Distr. 2024; and (5) Resume- of the Opinions delivered by
the Court. The first four references were obtained at The Hague where
the writer attended the sessions of the Court.

Lewis C. Cassidy
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It is desirable also to set forth Protocol No. 1 signed at
Geneva on October 4, 1922, the second of the two documents
referred to by the Council in submitting its interrogation to
the World Court:

DECLARATION

"The government of his Britannic Majesty, the Govern
ment of the French Republic, the Government of His Ma

jesty the King of Italy, and the Government of the Czecho
slovak Republic, of the one part, at the moment of under

taking to assist Austria in her work of economic and
financial reconstruction, acting solely in the interests of

Austria and of the general peace, and in accordance with
the obligations which they assumed when they agreed to

become Members of the League of Nations, solemnly declare
that they will respect the political independence, the terri
torial integrity and the sovereignty of Austria; that they
will not seek to obtain any special or exclusive economic or

financial advantage calculated directly or indirectly to com

promise that independence ; that they will abstain from any
act which might be contrary to the spirit of the conventions
which will be drawn up in common with a view to effecting
the economic and financial reconstruction of Austria, or

which might prejudicially affect the guarantees demanded
by the Powers for the protection of the interests of the
creditors and of the guarantor States ; and that, with a view
to ensuring the respect of these principles by all nations,
they will, should occasion arise, appeal, in accordance with
the regulations contained in the Covenant of the League of

Nations, either individually or collectively, to the Council
of the League, in order that the latter may consider what
measures should be taken, and that they will conform to
the decisions of the said Council.
"The Government of the Federal Republic of Austria, of

the other part, undertakes, in accordance with the terms of
Article 88 of the Treaty of Saint Germain, not to alienate
its independence; it will abstain from any negotiations or

from any economic or financial engagement calculated
directly or indirectly to compromise this independence.
"This undertaking shall not prevent Austria from main

taining, subject to the provisions of the Treaty of Saint
Germain, her freedom in the matter of customs tariffs and
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commercial or financial agreements, and, in general, in all

matters relating to her economic regime or her commercial

relations, provided always that she shall not violate her

economic independence by granting to any State a special
regime or exclusive advantage calculated to threaten this

independence."
The World Court began to hear arguments on the ques

tions propounded to it on July 20 at the Hague, and the

arguments continued through August 5. The decision of

the Court was rendered September 5, but two days before

this Austria and Germany declared at Geneva that they
denounced the customs-union protocol. The advisory

opinion declared by a vote of 8 to 7 that the Austro-German
Protocol of March 19, 1931, violated the Geneva Protocol
of October 4, 1922. Seven of the fifteen judges also held
that the customs-union protocol violated Article 88 of the

Treaty of Saint Germain.
The unofficial communique of the Court set forth the

ground upon which both the majority as well as the

minority opinions are based. For the majority it is said:
'"The regime contemplated in the Vienna Protocol certainly
fulfills the requirements of a Customs' "Union and the Court
should consider the regime as a whole. This regime does
not constitute an act alienating Austria's independence,
strictly speaking. Austria's independence is not even en

dangered within the meaning of Article 88. The projected
Pact, however, constitutes a special regime affording Ger

many advantages denied third powers. It would be difficult
to maintain that the said regime, considered as a whole, is
not calculated to threaten economic independence, and that,
consequently, it is in accordance with the undertakings spe
cifically given by Austria in the Geneva Protocol with
regard to its economic independence."
The joint dissenting opinion, in which Judge Kellogg

joined, also agreed that the regime contemplated would not
constitute the alienation of Austria's independence, and "it
can not find reasons explaining how the regime would en

danger her independence." The minority declared that
Article 88 is intended to secure the continued existence of
Austria as a separate state, adding that a state's independ
ence is not effected if it agrees to restrictions upon its
freedom of action provided it does not deprive itself of
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organic powers. The clause in the Protocol forbidding
Austria to grant any state a special regime or advantages
calculated to threaten her independence is no extension of
her obligation under Article 88. The minority is unable to

regard customs unions in general as dangerous to the inde

pendence of states and to admit that the particular regime
contemplated, taken as a whole, is incompatible with Aus
tria's undertakings if no single provision therein is incom
patible. Analysis of the Vienna Protocol fails to disclose

any provision whose consequences, reasonably to be forseen,
would threaten Austria's independence and would accord
ingly be incompatible with Austria's continued existence as

a separate independent state.2
The Memorial of the French Government was presented

to the Court and made the bases for the arguments orally
set forth by M. Paul-Boncour, the most effective counsel

appearing before the Court because of the fervor of his

eloquence and the adroitness of his arguments. The Me
morial considered : 1. The conditions under which the ques
tion was put to the Court; 2. References to the essential
texts calculated to "provide the Court with data for its de
cision ; and 3. The consideration of "certain legal considera
tions which the Court is asked to bear in mind for the pur

poses of its decision."
Under the first heading M. Paul-Boncour reviewed the

provisions of Article 61, paragraph 2, of the German Con
stitution of 1919, the Weimer Constitution, which read:
"German Austria, after its reunion with the German

Empire, shall be entitled to participate in the Reichrat
with a number of votes corresponding to its population.
Until such time, the representatives of German Austria
shall attend in an advisory capacity." The Allied and Asso
ciated Powers contended that this provision constituted a

violation of Article 80 of the Versailles Treaty which con

tained this provision: "Germany acknowledges and will re

spect strictly the independence of Austria within the fron

tiers which may be fixed in a Treaty between that State and

the Principal Allied and Associated Powers, she agrees that
this independence shall be inalienable, except with the con-

2 The Re'sume' of the Opinions of the Court is available at The Car

negie Endowment for International Peace, Wasehington, D. C.
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sent of the Council of the League of Nations." The viola
tion was dual : "1. By providing for the admission of Austria
to the Reichrat, assimilating that Republic to the German
territories which comprise the German Empire, and this
assimilation is incompatible with respect for Austria's inde

pendence. 2. By authorizing and regulating Austria's par

ticipation in the Reichrat, there is created a political bond
between Germany and Austria and a political activity com

mon to the two countries, which is entirely incompatible
with the independence of Austria."
As a result of this protest, relates the French Memorial

in substance, the German Government on September 22,
1919, issued the following declaration: "The undersigned,
duly authorized and acting in the name of the German Gov
ernment, admits and declares that all the provisions of the
German Constitution of August 11, 1919, which are in con

tradiction with the terms of the Treaty of Peace signed at
Versailles on June 28, 1919, are null and void. The German
Government admits and declares that the second paragraph
of Article sixty-one of the said Constitution is therefore
null and void and in particular that Austrian representa
tives can not be admitted to the Reichrat except so far as

the Council of the League of Nations in accordance with
Article 80 of the Treaty of Peace should consent to such a

change in the international status of Austria. The present
declaration will be approved by the competent German legis
lative authority within fifteen days from the coming into
force of the Treaty of Peace."
This declaration contains the signature of Baron von

Lersner, on behalf of Germany, and the signatures of the
representatives of the United States, the British Empire,
France, Italy and Japan. The President of the Peace Con
ference was informed by Baron von Lersner on December
20, 1919, that the German legislature had ratified the
declaration.
As the French Memorial stated, the Protocol of 1922 was

the result of Austria's request for financial assistance, and
when Monsignor Seipel, the Austrian Chancellor, appeared
before the Council of the League on September 6, 1922, he
warned the Council of the disaster, political and economic,
which would follow her appeal for financial assistance.
Proceeding to discuss the legal question, the Memorial
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considers a four-fold argument; first, that Article 88 of the

Treaty of Saint Germain establishes the principle that the

independence of Austria is inalienable otherwise than with
the consent of the Council; secondly, that the Protocol of
1922 contains an undertaking on the part of Austria to
abstain from "any negotiations or from any economic or

financial engagement calculated directly or indirectly to

compromise this independence"; thirdly, that Austria re

tains her freedom as to customs' tariffs and commercial and
financial agreements providing she does not violate her
economic independence by granting to any State a special
regime or exclusive advantages calculated to threaten her

independence ; and fourthly, the assurance given by the six
governments signing the Protocol of 1922 that they will

comply with the binding promises made.
If the French Government can show that the engage

ments of the customs-union are incompatible with one point
of several made, the Court should give a negative answer

to the question propounded to it by the Court. Great stress
is made on that portion of the Protocol of 1922 wherein
Austria agrees "that she shall not violate her economic

independence by granting to any State a special regime or

exclusive advantages calculated to threaten this indepen
dence." France's well as the decision of the eight
judges of the Court, views the Custom's Union Protocol as

indirectly calculated to threaten Austria's independence by
the interest given therein to Germany.
The French are willing to admit by Austria's indepen

dence "is not incompatible with the existence of interna
tional obligations incumbent on a State. Austria can cer

tainly undertake to pursue a certain course in the exercise
of her sovereign rights while keeping within the limits of
the obligations normally assumed by a State; but she can

not assume obligations which, owing to their object, extent
or duration, would involve or might lead to the abandon

ment of her sovereign rights, or would or might place her

in a position of dependence as regards the exercise of those

rights." There can be no exceptions taken to this exposi
tion. France's position regarding a customs union is then

pointedly made : "Austria's freedom to enter into a customs

union cannot be inferred from her right to conclude a

treaty of commerce. The former differs from the latter,
as Funck-Brentano and Sorrel (Precis du Droit, 2d ed., p.
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165) have said, 'the object of treaties of commerce is to

reconcile the interests of States, the effect of treaties of cus

toms union is to fuse them.' " To this it may be replied
that it fuses the interests of Austria and Germany as to

customs, but such a fusion leaves intact the organic inde

pendence of Austria, and, moreover, Article 1 of the cus

toms' union Protocol, paragraph 1 contains the words "com

pletely maintaining the independence of the two States."
While this is not of itself conclusive, it is relevant, and
Article XII, paragraph 2 provides for the denunciation of

the Treaty upon one year's notice, and Article II, paragraph
2 reads: "More especially both Parties will, in the treaty,
unconditionally declare their willingness to enter into nego
tiations for a similar arrangement with any other country
expressing such a desire." The provision was a step towards
the realization of Briand's United States of Europe.
In her Memorial, France next enters into a discussion of

the authorities concerning the meaning of independence,
namely, "that a State has a separate existence of its own

and is not subject to any other established authority." The
writings of Rivier, Nys, Oppenheim, Heilborn and Strupp
are set forth and the difficulty is in the application of inde
pendence under the commitments rather than in the defini
tion of the term. Reference is made to Mr. Elihu Root's
statement: "The peace and order of the world require that
each nation shall mind its own business and refrain from
attempting to impose its ideas of conduct upon equally inde
pendent states." Of this statement of Mr. Root it may be
said that like most generalizations, it contains much of
truth and much of falsity, it is equivocal. Reference is
made also to the commentary of Dr. James Brown Scott 3

on the subject, but clearly his language was not specific
enough because he did not have a customs union in mind,
but the views of Dr. Scott on any international matter are
always well-considered and humane.
Austria's independence is violated "by the fact that Ger

man Agents would be substituted for Austrian Agents for
the purpose of levying customs duties on goods ultimately
imported into Austria exists in law no matter what the

a Institut americain de droit international. Sa declaration des droits
et Devoirs des Nations, p. 50, 1916, where the commentary by Pro
fessor James Brown Scott, president of the Institute, is given.
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amount of the duties levied, even if it is small, even if it is
less than the amount levied by Austrian Agents on goods
ultimately intended for Germany." It is difficult to see in
what way this is a violation of independence, especially
when such a narrow construction appears, "even if it is
small." Such a construction is unreasonable. The Allied
Powers did not intend to restrict Austria in such a limited

way. They were fearful lest Austria and Germany, with
so many ethnic, linguistic, economic and political ties should
merge into one state to the potential danger of France

especially.
France is also insistent that when, in accordance with

Article IX of the Protocol of 1931, commercial treaties with
third states are concluded by Germany that Austria will be
bound to a parallel course of action, hence the independence
of Austria is compromised. What Austria would do in such
a case is in future-. Austria might or might not adopt a

similar course of treaty-making, but that is her privilege
because commercial treaties do not impair independence
save when essential powers are curtailed.
Article XI of the Protocol of 1931 provides for an arbitral

tribunal for the settlement of any disputes which may arise
between Austria and Germany respecting the customs
union. Here France makes the contention that "by signing
such a clause Austria would be restricting her independence
cf which, under the terms of the Treaty of Saint Germain
and of the Protocol of 1922, she is not free to dispose." One
can not give credence to this argument, for if there were no

arbitral tribunal there would be not this additional argu
ment for France to invoke, and, certainly, in the event of

dispute in the absence of the arbitral tribunal disputes
would be settled by diplomatic methods.
The next view taken is that the Protocol must be con

sidered as a whole, and as such this picture is given : "There
would be in the two countries the same tariff law and the
same customs tariff and Austria could not modify them, for
the duration of the treaty, except under an agreement with
Germany. Austria could not levy customs duty on German
products or export duty on goods entering Germany. Her
customs barrier on her German frontier would disappear.
She would have to accept in regard to revenue matters obli
gations which are laid down in principle only, but as to the
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nature of which no details are given. She would be unable

to enact as against Germany any import, export or transit
prohibitions. Her right to conclude commercial treaties

with third States would be restricted by the obligation,
under which she would be, not thereby to injure German
interests in contravention of the tenor and purpose of the

treaty. She would, moreover, be bound to take in due time
the steps necessary to bring into accord with the new

Austro-German treaty her previous treaties with third

States, and this might compel her to go so far as to de
nounce treaties with States which would not accept this
transformation. Finally, she would be bound to accept over
a very wide field, the decisions of an arbitral committee
which is described as constituted on a basis of complete
parity, but whose decisions are given by a simple majority."
As minute and as speculative as these items are, no one of
them is inconsistent with the independence of Austria, nor
are they as a whole, and we are not to presume that Austria
will exercise her rights under the treaty in an unreasonable
manner.

The next position taken by the French Memorial is with
reference to the economic independence of Austria in view
of the disparity in population and in economic resources, for
"When all is said, it is to be forseen that, following the dis
appearance of the customs barrier between the two coun

tries, Germany will replace Austria as regards the sale on

the Austrian market of the products of several important
industries. It is also to be forseen that Germany will sup-
p'ant Austria in the Danube States both as a result of the
first phenomenon and because the customs union will almost
certainly lead to a raising of the protective tariff on agri
cultural produce, and, consequently, an increase in the cost
of living. This collapse of Austrian industry can not fail
to compromise the economic independence of the country. . .

Once the customs union were in operation, the voice of
Germany would inevitably be the stronger and would have
to be listened to, and the result would be that Austria would
find herself in a position of political dependence."
Even the entry of other States into the Union would not,

the Memorial contends, validate the Protocol, "but it may
be, however, that an appreciable extension of the Union
would have the effect of re-establishing an equilibrium
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which would not be present if Austria's only partner in the

Union were Germany."
In conclusion, the Memorial presents this very fair sum

mary of its contentions: "The Court has only to decide a

point of law. It is not called on to consider the merits or

demerits of the proposed customs union either from an

economic standpoint or from a political standpoint, but

merely the compatibility of such a regime established on

the basis of the Protocol of March 19, 1931, with Article 88
of the Treaty of Saint Germain and the Protocol of October
4, 1922."

THE GERMAN MEMORIAL

The German Memorial, a party in interest before the
Court for the purpose of the advisory opinion, made the
same arguments, in effect, as did Austria. Its first point
was as to the '"Legal Status of Austria," reviewing at the
outset the Treaties of Versailles, Neuilly, the Trianon and
Lausanne as well as Saint Germain, and then continued:
"The provisions of the above-mentioned treaties regarding
the reorganization of the political and territorial status of
the States of Europe constitute a part only of the legal
instruments on which this reorganization is based. They
are supplemented by other treaties and notes, such as, for

instance, the notes exchanged and the treaties concluded
between the Principal Allied and Associated Powers and
the newly created States, the treaties for the protection of
minorities, et cetera. They are also supplemented by the
decisions of the Supreme Council, by the decisions of other
international bodies, by the treaties of peace concluded
between the Federal Socialist Republic of the Russian
Soviets and the Baltic States, by notes of various States or

groups of States regarding the recognition of new States
and their legal status. All these international instruments,
in so far as they govern the legal and territorial status of
States, must be considered together." It will be observed
that by the foregoing outline the German Government had
asked the Court to consider matters not strictly germane to
the issue before the Court. A consideration of such matters
would not throw much light upon the question submitted to
the Court and the length of time necessary properly to
consider such matters would prohibit such a consideration.
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Such an argument is not unknown to German scholarship,
which, if thorough, is not always relevant.
Next is considered Article 88 of the Treaty of Saint Ger

main, its terms being set forth as in the French Memorial.
Then follows this sound principle of law: "The capacity of
an international legal person is acquired by recognition on

the part of States which are already members of the inter
national community. Recognition presupposes that the
entity recognized has a separate existence."
As to the alienation of independence, the heart of the

question, the Memorial refers to the fact that Austria's
independence may be alienated with the consent of the
Council of the League of Nations, a contention, of course,
of which there can be no doubt. By alienation one must
mean that there is a transferral to another State of a right
which would unduly curtail her organic and essential
powers. When one State is incorporated into another, the
independence, the sovereignty of the former ceases to exist,
there is the annihilation of its personality. The Memorial
then alluded to the "suppression of the independence of a
State," which may "consist of the complete or partial re
nunciation by it of its right to direct its foreign relations
by means of its own organs. This occurs when, for in
stance, a State agrees by treaty that the organs of the
other State which is a party to the treay are to assume the
direction of its foreign relations. Such a modification of
status requires recognition by other States. If such recog
nition is given, the decisions and acts of the second State
are henceforth the only ones to be considered as emanating
from the first State. This is shown by international prac
tice. To establish a protectorate, a treaty between the pro
tecting State and the State under protection is not enough,
this modification of the legal position of the protected State
must also be acknowledged by other States. This is the
reason why, for instance, Germany's recognition of the
French protectorate in Morocco is stipulated for in Article
142 of the Treaty of Versailles, and her recognition of the
British protectorate in Egypt in Article 147."
Germany clearly distinguishes between the assumption of

an obligation by a State and alienation within the meaningof the present inquiry, for a mere obligation "leaves intact
the right of independence." The first judgment of the
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World Court is then cited (Series A/B, No. 5, p. 25) : "The
Court declines to see in the conclusion of any Treaty by
which a State undertakes to perform or refrain from per
forming a particular act an abandonment of its sover

eignty. No doubt any convention creating an obligation of
this kind places a restriction upon the exercise of the
sovereign rights of the State, in the sense that it requires
them to be exercised in a certain way. But the right of
entering into international engagements is an attribute of
State sovereignty." Reference is then to the Treaty of
1928 between Bavaria and Wurttemberg (Martens, N. R. I.,
7, 529) and that between Prussia and the Grand Duchy of
Hesse (Martens, N. R. I., 7, 550) , both of which are customs
union treaties, the latter of which, Article 5, paragraphs 2

and 3 provide: "Future commercial treaties and economic

agreements shall be concluded by Belgium on behalf of the
Customs Union. No commercial treaty or economic agree
ment may be concluded or modified without the Luxemburg
Government having been consulted." In neither of these *

instances was there an alienation of independence.
Coming to the Protocol of 1931, the Memorial related:

"Only agreements suppressing or compromising Austria's
liberty to have her foreign relations directed by her own

authorities or conventions modifying her territorial status
would be incompatible with the provisions, . ." The Pro
tocol "is nothing but the bringing into existence of the two
fundamental conditions of any customs union, namely, the
unification of legislation and of customs tariffs and the
removal of customs barriers hitherto existing between the
two countries," and "The unification of the provisions of the
respective national laws, the fact that this has been agreed
upon in an international treaty and the form and extent of
the unification provided for by such treaty, are of no con

sequence, can not in any sense be regarded as an infringe
ment of the independence of one of the contracting coun

tries. ' If the contrary were the case, it would not be per
missible for Austria to adhere to an international conven
tion, for instance, for the unification of the law in regard
to bills of exchange or of the law relating to labour."



AUSTRO-GERMAN PROTOCOL 69

CONCLUSION

The arguments set forth in the French and German Me

morials to the Court must speak for themselves as to the

academic value of the question submitted to the World

Court for decision. Under its decision, the World Court de

cided by the vote of 8 to 7 that the Protocol of 1931 is

incompatible with the Protocol of 1922, while seven only
viewed the Protocol of 1931 as incompatible with Article 88

of the Treaty of Saint Germain. So far as the Protocol of

1931 is concerned, the action of the Court in rendering its

advisory opinion, while not ipso facto binding upon Austria,
is practically conclusive, and the Protocol has been with

drawn by both Austria and Germany. That Austria should
be so restricted in her sovereignty is, if a generalization
may be hazzarded, not for the best interests of Austria or

of Europe, for, with foreign aid Austria must work out her

own salvation short of union with Germany. The problem
of the United States of Europe even now is not too remote
for visualization, but that lies ahead and must later be
considered on broad lines in collaboration with the League
of Nations. It is submitted that the 8 to 7 decision of the
Court is reactionary, and that the weight of the evidence in
the case is that the Protocol of 1931 is not only not incom

patible with Article 88 of the Treaty of Saint Germain but
not incompatible with the Geneva Protocol of 1922. The
prestige of the World Court as an impartial medium has not
been enhanced by this advisory opinion, and it is unfor
tunate that the line of cleavage in the Court should be so

clearly denned as between what may be termed the Latin
versus the Teutonic members on the Court.

APPENDIX

AUSTRO-GERMAN PROTOCOL OF MARCH 19TH, 1931*

{Translation.']
In pursuance of the conversation which took place in Vienna at the

beginning of March, 1931, the German Government and the Austrian
Government have agreed to enter forthwith into negotiations for a

treaty to assimilate the tariff and economic policies of their respective
countries on the basis and within the limits of the following principles.

*1 P. C. I. J. 48, Distr. 2004 (1931).
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I.

(1) While completely maintaining the independence of the two

States and fully respecting the obligations undertaken by them towards

other States, the treaty is intended to initiate a reorganization of

European economic conditions by regional agreements.
(2) More especially both Parties will, in the treaty, unconditionally

declare their willingness to enter into negotiations for a similar ar

rangement with any other country expressing such a desire.

II.

(1) Germany and Austria will agree on a tariff law and a customs

tariff which shall be put into force in both customs areas concurrently
with the treaty and for the period of its validity.
(2) During the validity of the treaty, amendments to the tariff

law and the customs tariff may only be affected by agreement between
the two Parties.

III.
�

(1) As long as the treaty remains in force, the exchange of goods
between the two countries shall not be subject to any import or export
duties.

( 2 ) In the treaty the two Governments will come to an agreement as
to whether internal customs duties will be necessary, and, if so, for
what specified categories of goods and for what period.

IV.

In the treaty the two Governments will reach an agreement for a

provisional arrangement regarding the turnover tax and the exchange
of those goods for which, at the present time, monopolies or excise

duties prevail in either of the two countries.

V.

(1) The Customs Administration of each of the two countries shall

be independent of that of the other and shall remain under the ex

clusive control of its own Government. Furthermore, each country
shall bear the expenses of its own Customs Administration.

(2) Both Governments, whilst fully respecting the above principle,
will enact special measures of a technical character to provide for the

uniform execution of the tariff law, the customs tariff and the other
tariff regulations.

VI.

(1) In the German customs area the customs duties shall be levied

by the German Customs authorities and in the Austrian customs area

by the Austrian Customs authorities.

(2) After deducting the special expenses arising out of the appli
cation of \ the treaty, the amount of the duties received shall be

apportioned between the two countries according to a quota.



AUSTRO-GERMAN PROTOCOL 71

(3) In the agreements to he reached regarding this point, care will

be taken not to prejudice the leins on customs revenues existing in

either country.

VII.

(1) No import, export or transit prohibitions shall exist as between

Germany and Austria. Such exceptions as may prove to be requisite
for reasons of public security, public health or matters of a similar

nature shall be specified in the treaty as precisely as possible.
(2) In place of the Agreement on the Diseases of Animals concluded

between Germany and Austria on July 12th, 1924, the two Govern

ments will conclude and put into force as soon as possible, and in

any case not later than one year after the entry into operation of

the treaty, a fresh agreement regulating the traffic in animals and

animal products between Germany and Austria in accordance with

the regulations which govern internal traffic in Germany and Austria,
the same conditions being given.

VIII.

The rights appertaining to individual and juridical persons of the

one Party in the territory of the other in respect of domicile, industry,
taxation, etc., shall be regulated in the treaty on the basis of the

relevant provisions of the Austro-German Commercial Treaty now in

force. On the same basis regulations will also be agreed upon concern

ing railway and shipping traffic between the two Parties.

IX.

(1) Each of the two Governments, even after the entry into opera
tion of the treaty, shall retain in principle the right to conclude com

mercial treaties with third States on their own behalf.

(2) In the relevant negotiations with third States, the German and

the Austrian Governments will see that the interests of the other

contracting Party are not violated in contravention of the tenor and

purpose of the treaty to be concluded.

(3) So far as it seems opportune and possible with a view to

effecting a simple, speedy and uniform settlement of the commercial
relations with third States, the German Government and the Austrian
Government will conduct joint negotiations for the conclusion of
commercial treaties with third States. Even in this case, however,
Germany and Austria will each on its own behalf, sign and ratify a

separate commercial treaty and will only arrange for a simultaneous

exchange of the ratifications with the third State in question.

X.

The two Governments will, at a suitable time, take the steps neces

sary to bring into accord with one another and with the tenor and
purpose of the treaty, to be concluded, the existing commercial treaties
concluded by Germany and Austria with third States so far as they
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contain tariff rates fixed by commercial treaties with other countries or
so far as they would interfere with the execution of the existing im
port and export prohibitions and other regulations for the exchange
of goods.

XI.

(1) to ensure a smooth working of the treaty, an Arbitral Com
mittee composed of members of the two Parties on the lines of com
plete parity shall be provided for. This Committee will have to deal
with the following matters:

(a) settlement by arbitration of differences of opinion arising be
tween the two Parties as to the interpretation and application
of the treaty;

(b) to bring about a compromise in cases where the treaty provides
for a special agreement between the two Parties or in which,
according to the tenor of the treaty, the realization of the inten
tions of the one Party depends upon the consent of the other,
provided that in such cases agreement cannot be reached be
tween the two Parties.

(2) A decision of the Arbitral Committee in cases (a) and (b) re

ferred to above shall have binding effect on both Parties, a majority
of votes being sufficient. The President of the Committee shall have
a casting vote. Complete parity in choosing the President ' shall be

provided for in the treaty.
(3) Should either of the Governments be of the opinion that a

decision of the Arbitral Committee in any of the cases mentioned

under 1 (b) infringes its vital economic interests, it shall be entitled
to terminate the treaty at any time on giving six months' notice.
Such notice of termination may also be given during the first period
of three years mentioned under XII (2).

XII.

(1) The treaty to 'be concluded shall be ratified and shall enter into

operation at the end of a period to be fixed in the treaty which ex

tends from the date of the exchange of ratifications.

(2) The treaty may be denounced at any time upon one year's
notice, but not so as to terminate it before the end of the third year

after its entry into operation except in the case mentioned under

XI (3).
(3) Notice may only be given in virtue of a law of the country

denouncing the treaty.
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THE SUPREME COURT

AT the adjournment of the Supreme Court of the United
States on June 1, 1930, there remained 123 cases on

the appellate docket and 16 cases on the original docket.
New docket numbers have been assigned to all cases car

ried over on the 1931 docket. The number of all appellate
cases docketed after June 1, 1930, are in consecutive order

beginning with No. 124, while the original cases so dock
eted will begin with No. 17.

Convening on October 5, 1931, the Court found 433 cases

on the appellate docket, 310 cases having been docketed
since adjournment. With all members present the Su
preme Court began by receiving a formal submission of
251 petitions for certiorari, and several oral motions. The
court then adjourned until Monday, the 12th, when hear

ings were begun. At the session on the 12th the Court
granted petitions for certiorari in 10 cases while denying
it in 72 others. Arguments were begun at this session.
On October 19, the Court entered orders that it would

grant hearings in 22 more cases. In addition, it denied

petitions for review or dismissed appeal proceedings in 94

instances. The Court at this session had not yet disposed
of all petitions filed during the summer recess. Petitions
in additional cases docketed were also formally presented
to the Court.
As usual, the Court seems inclined favorably toward the

hearing of tax and rate cases, and these form a large pro

portion of the cases to be heard at this Term.

From four cases already argued before the Court it would
appear that the Interstate Commerce Commission is still

having difficulty satisfying all parties in the establishment
of rail rates. In the first of these cases 1 suit was filed to set

aside an order of the I. C. C, directing appellants to equal
ize rates on certain products by increasing the rates to

New Orleans as compared to Galveston and other Texas

ports.
Counsel for appellant stressed the fact the carriers which

serve the port of New Orleans neither serve with their own

rails any of the Texas ports, nor have they any voice in

1 Texas & Pacific Railway Co. et al. v. United States et al. No. 24.
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fixing rates from and to those ports ; that it was therefore

impossible for the carriers to be responsible for any prefer
ence which might exist. It was alleged that the purpose
of the order was to offset inherent disadvantages in the

use of the Texas ports, and to compel users of freight
service to use the Texas ports and the lines of shippers
thereto or else to pay penalties in the form of differentially
higher freight rates for transportation over the lines of

carriers serving New Orleans. It was also called to atten

tion of the Court that the order violates that part of clause
5 of Section 9 of Article I of the Constitution, which reads,
"no preference shall be given by any regulations of com

merce ... to the ports of one State over those of another."
The Interstate Commerce Commission emphasized the

fact that the Commission was not only under an obligation
to consider the interests of the carrier but was also under
a very definite obligation to consider the interests of the

locality concerned.
In the next two cases 2 we find a suit by twenty-five rail

roads to enjoin the Louisiana Public Service Commission
from interfering with the ralroad's new intrastate rates for

sand, gravel, crushed stone and shell, and suit by the State
of Louisiana and the Public Service Commission to enjoin
the order of the Interstate Commerce Commission prescrib
ing that the intrastate rates on these products between

points in Louisiana, west of the Mississippi, and Angola,
Baton Rouge, Harahan and New Orleans shall not be less
than those prescribed for interstate commerce.

In argument the Louisiana Public Service Commission

urged that the Interstate Commerce Commission had in

vestigated the rates on these commodities throughout the
entire Southwest Territory. That they had found certain
interstate rates too high and certain intrastate rates too
low and it therefore issued an order requiring the carriers
to institute both interstate and intrastate rates according to
a mileage schedule on carload movements. The L. P. S. C.

approved these rates only so far as they applied to the terri
tory in Louisiana north of the Yazoo and Mississippi Val
ley Railroad. It refused to approve the rates on the

2 Louisiana Public Service Commission, etc., et al. v. Texas & New-
Orleans Railroad Company, et al., No. 36.

Louisiana Public Service Commission v. United States, No. 37.
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territory south on the ground that there was no evidence to
sustain the order of the Commission. Further, that the
Commission can only interfere with intrastate rates when
complying strictly with the provisions of the law which
gives it this privilege and that they had not conformed to
the principles laid down in Section 15 (a) of the act rela
tive to the prescribing of rates.
The United States argued that it was not necessary for

the Interstate Commerce Commission to proceed under
section 15 (a) in determining whether or not a discrimina
tion did in fact exist against interstate commerce. Issue
was then taken that there was not sufficient evidence to

support the findings of the Commission.
In the fourth of these rate cases 3 suit was filed to set

aside an order of the Interstate Commerce Commission re

quiring appellant railroads to reduce rates on fertilizer

products between points on their lines of railroad in Ohio,
Indiana, Michigan, Illinois, Pennsylvania and New York.
It was questioned whether the court below erred in dis

missing the bill of complaint and in failing to hold that
the order of the Commission was void on the ground that
it was without substantial evidence to support it. It was

alleged that the Commission exceeded its authority, and
that it did not afford to the railroad a full and adequate
hearing.
Leo P. Day, counsel for 44 railroads serving the central

territory, took issue with that part of the Commission's

findings that "upon sound economic grounds fertilizer is a

commodity which should be leniently treated in distributing
the burden of freight transportation." He stated the Com
mission is without authority to reduce rates, under the In

terstate Commerce Act, for the purpose of relieving the

condition in any industry. Mr. Day stated further that

the rates had been arrived at by a comparison with rates

in other territories and that the Commission had failed to

show similarity of conditions which is demanded to uphold
such rates.
Counsel for the I. C. C. stated transportation conditions

in the central territory to be more favorable than those in

the territories compared and therefore should be lower. He

3 Akron, Canton & Youngstown Railway Co. et al. v. United States

et al. No. 1.
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further denied that this case came within the ruling of

Ann Arbor R. R. Co. v. United States* in which case the

Supreme Court annuled an order of the Commission reduc

ing rates on deciduous fruits from California to eastern

destinations on the ground that the Commission misinter

preted the resolution as requiring reductions in rates on

products of agriculture affected by depression to the low

est possible basis.
Due to the immense growth in recent years of the "chain

store," great importance was attached to the Indiana "chain
store" tax case 5 decided in the last Term of the Supreme
Court. On October 12th of this Term the Court refused
to review its 5-4 decision in that case.
A rehearing of the case was sought on the ground that

the Court by its decision "places no limitation upon the

power of a State to increase the amount of taxation upon
the owner of two or more stores to an oppressive extent,
and to the point of destruction." Further, that the differ
ences between the chain and unit stores found by the Court
to support the taxing of chain stores on a basis different
from that for unit stores do not support the Indiana stat
ute "as the statute does not classify along the lines of those
differences."
The Court in its opinion at the last term cited the num

ber of chains established and their "astonishing growth"
to support its conclusion that there are differences and
advantages in favor of the "chain stores."
However, the Court does not consider the question of tax

ation on "chain stores" to be a settled question, for various
statutes bring in new angles. A case appealed from the Su
preme Court of North Carolina 6 tests the constitutionality
of a tax7 upon persons, firms or corporations operating
under the same management two or more stores. The tax
consists of a license fee of $50 on each and every store in
excess of one, and was graduated on the basis of the num

ber of stores. It is questioned whether the law violates the

<281 U. S. 658 (1930).
5 Board of Tax Commissioners of the State of Indiana, et al. v.

Jackson, etc., No. 183 (Oct. Term, 1930).
'Great Atlantic & Pacific Tea Co. v. Maxwell, Commissioner of In

ternal Revenue, No. 2.
* �162, C. 345, N. C. Pub. Laws (1929).
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due process clause of the Constitution in that it arbitrarily
discriminates against owners of chain stores and in favor of
owners of individual stores. Whether the law violates the
equal protection clause in that the tax is imposed on the
number of stores regardless of size, profits or other fac
tors, and did not impose any tax upon similar business of
competing firms, persons or corporations operating only
one store is brought into question.
John W. Davis, representing the chain establishments,

declared the law to be an unjust discrimination. He pointed
out that there was a distinct difference between the statute
in this case and that in the Indiana case of last Term,
wherein all Indiana stores were required to take out a

license, and the tax is then graduated as the number of
stores grows. But here a new class is arbitrarily created
for the sole purpose of requiring it to take out a license
for the purpose of being what the State arbitrarily
defines it to be. Mr. Davis stated that there was no occupa
tional difference between one store and two stores, and
there was no demarcation upon which to base the arbitrary
distinction. Further, that every merchant in North Caro
lina who owned more than one store did not have an organ
ization at his command such as those described by the State
in its brief.
Counsel for North Carolina asked the court to support

it as the North Carolina Supreme Court had, namely, as a

privilege tax, rather than a property tax, to which type of
tax the objections of Mr. Davis had been principally named.
The privilege tax is based fundamentally on the benefit to
the licensee�the benefit to the person engaging in the
business.
The Attorney General argued "a State may impose a

license tax for the privilege of engaging in the business
of merchandising, require the payment of the tax for each

place where the business is carried on, and exempt one

store or place of business or each merchant from the tax

imposed. A privilege tax may and ought to be imposed in

relation to the number of places of business. It ought to
have some relationship to the privilege granted."
In a third case the opportunity was unfortunately lost

to the legal profession to have the benefit of the judg
ment of the Supreme Court upon the question of "chain

store" taxes. In the case of Mitchell, et al. v. Penny Stores,
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Inc. No. 5, suit was filed to enjoin the enforcement of the

law of Mississippi8 requiring persons engaged in a mer

cantile business to pay a gross sales tax and imposing a

tax double the amount on those operating more than five

stores. It was questioned whether the court below erred

in holding that the tax imposed was contrary to the 14th

Amendment of the Constitution.
Soon after W. L. Guice, attorney for the State of Mis

sissippi, began his argument before the Court, the Court

questioned him on whether the statutory court in issuing
the preliminary injunction had actually passed on the con

stitutionality of the statute, thus making it possible for the
Supreme Court to pass on the merits. Following these

questions the Court, through the Chief Justice, announced
that it felt that it could not decide the case on the merits in
view of the record which was before it.
Three tax cases, one a tax on property, one a tax on

income and the other a tax on the shares of stock of a

National Bank, each present an interesting question, espe
cially the income tax case.

The Supreme Court, in the property tax case,9 was asked
to declare invalid a plan for assessing for local taxes, coal
property, under which it is alleged the value of the coal in a

particular township is averaged and all the lands are then
assessed on the basis of the average value.
For the coal companies it is contended that this plan

violates the equal protection clause of the 14th Amend
ment, that it systematically transfers the burden from the
owners of the more valuable coal land to the owners of the
less valuable land. It was further urged that cases decided
by the Supreme Court show that any plan of assessment
which necessarily subjects one owner to taxation upon a

substantially higher proportion of the full value of his
property than other owners in the taxing district is uncon

stitutional.
The Assessment Board contended that the coal companies

had not been discriminated against. It was also alleged that
the record in the case did not establish the fact that the
Board of Revision in assessing the property in question

8 Laws of 1930, C. 90, �2 (c).
� Cumberland Coal Co. v. Bd. of Revision of Tax Assmts., etc. Nos.

7-13.
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entertained, or is charged with, any purpose or design to
discriminate, or that its action is incompatible with an

honest effort to adopt valuations not relatively unjust or
unequal.
The income tax case 10 involved the question whether the

State of Wisconsin may impose an income tax on a family
as a unit, instead of assessing the husband and wife sepa
rately. The assessment was made on the husband, on the
combined income of himself and his wife. Due to the sur

tax provisions of the Wisconsin statute, the tax was larger
than if the husband and wife had been separately assessed.
The appellant argued that in Wisconsin the husband has
no control over the separate estate of the wife, and that a
law which authorized collection of a tax from a husband
simply because his wife had a separate income from a sepa
rate estate takes the husband's property without due pro
cess of law.
Counsel for Tax Commission presented the law as being

one of classification. That the situation in which the wife

enjoys solely the benefit from her income and the husband
the sole enjoyment from his is unusual; that because the
classification may operate unfairly in a few cases, has no

bearing upon the reasonableness of the classification. The
Court was urged to find that it is purely a matter of State
policy whether the common law rule of unity of husband
and wife be preserved, or if modified, to determine the ex

tent of modification.
In the shares of bank stock case,11 a petition for writ of

mandamus was filed to compel respondents to refund cer

tain taxes and penalties. It was alleged that the tax upon
the shares of the national bank were five to seven times that

imposed upon competing capital. Petitioners claim that
the taxes imposed were discriminatory, contrary to Sec
tion 5219 R. S., as well as contrary to the equal protection
clause of the 14th Amendment, in that shares of stock of

national, state and savings banks and trust companies and
other monied capital within the meaning of Section 5219

R. S. were taxed at a rate equalling the consolidated levy
for county, state and municipal purposes applied to one-

lOHoeper v. Tax Commission of Wisconsin, No. 17 (submitted on

briefs without oral argument.)
uiowa-Des Moines Nat. Bank v. Bennett, No. 15.
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fifth of the actual valuation of such shares of stock, whereas
other monies and credits were taxed at a rate of five mills

on the dollar of actual valuation. It was pointed out that

a tax law as it leaves the legislative hands may not be un

constitutional and yet the officers of the State charged with
the administration of that valid tax law may so act under

it in the matter of assessment or collection as to work a

trespass upon the property rights of the taxpayer. It was

then alleged that the record in this case shows that the

auditor for Polk County followed an intentional, systematic
and uniform plan by which a gross discrimination between
shares of the petitioner and the shares of competing cor

porations were created.
It will be sad news to those who looked hopefully to the

Supreme Court last year in the feeling that by its hand

might be rung the death knell of the 18th Amendment, to
learn that this Court has refused to again pass upon the

constitutionality of this Amendment when it declined to
review the findings in the case of Garcia v. United States.11*
The petitioner, in urging the review, declared in his brief

that the court should "take judicial notice of the fact that
a large majority of the people, the authors of the Constitu
tion, have repudiated the 18th Amendment as not being
legally part of the Constitution by violating it openly and

surreptitiously and by clamoring for its repeal as being
intrinsically contrary to the fundamentals of the Constitu
tion and destructive of its cornerstone."
The Department of Justice opposed another review of the

question, and pointed out that the Court had recently passed
upon it.12
Further action along this line was taken when the Su

preme Court announced its refusal to review a case,13 in
which the validity of a seizure of a brewery without a

search warrant was in issue. The evidence showed that
beer was being piped from the brewery, which had a permit
to make cereal beverages, and was then illegally diverted.
The District Court 14 found the search and seizure without

m No. 148, Oct. Term, 1931.
"United States v. Sprague, 282 U. S. 716 (1931).
is Excelsior Brewing, Inc., et al. v. United States, No. 143.
"44 P. (2d) 650 (E. D., N. Y. 1930).
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warrant illegal but the Court of Appeals14* reversed the
findings of the District Court and found on the stipulated
facts that the officer making the seizure had reasonable
cause to believe that the property seized had become for
feited and that therefore no search warrant was necessary
to justify the seizure.
With the same faces becoming familiar objects in our

courts since the advent of the 18th Amendment, the effect
of the Jones Law 15 has been the object of much comment
from the press. The Supreme Court, on October 19, re
fused to pass on the validity of a sentence of five years' im
prisonment and a $5,000 fine imposed on one who had been
found guilty of transporting intoxicating liquor. This
case 16 would have presented a test of this law, under which
the sentence was passed. In his petition for review, the
petitioner alleged that his sentence was excessive and there
fore illegal because the only evidence produced by the Gov
ernment at the trial consisted of a one-gallon can of alleged
alcohol, and also because there was no charge in the indict

ment, nor evidence adduced at the trial, showing that the
alleged violation was habitual or that there had been an

attempt to commercialize violations of the law. In view of
these circumstances he urged that an increased penalty
under the Jones Act was not justified.
The Government stated that the offense involved trans

portation on a large scale, and that the record furnished

support for the conclusion that the petitioner was operating
the line of an established route or "underground railway."
In view of these facts it felt that the sentence which had
been imposed was justified.
Of general interest is the refusal of the Court to review

the Ralph Capone income tax case. Thus goes the last op

portunity for legal escape from the conviction which car

ried a sentence of three year's imprisonment and $10,000
fine and costs on the first and third indictments and one

year in jail and $10,000 fine and costs on count 1 of the

second indictment. Other beer barons had pleaded guilty
to income tax evasions with the understanding that they
might change their pleas if Ralph Capone won a review.

h>48 F. (2d) 107 (C. C. A. 2d, 1931).
15 28 U. S. Code 91.

is Norris v. United States, No. 175.
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Martial combat in the World War ended officially Novem

ber 11, 1918. When money flows as is did during those
hectic years, someone must pay on a large scale. Under
the peculiar war powers of Congress it is no wonder that

many national debts were contracted under peculiar cir
cumstances so that it has been necessary to resort to the
courts to unsnarl the legal difficulties. In a case now before
the Court 18 the obligation of the United States to pay the

anticipated profits from private contracts which it had re

quisitioned during the war, and then cancelled, has been

argued. The Court of Claims in rendering its decision re

fused to consider the contention that the profits which the
company would have made had it been permitted to per
form fully the private contracts, should be taken into
consideration.
For the Turbine Company it was said that by the requi

sition of the contracts the contract rights and obligations of
the purchasers passed to the Government and the pur
chasers were relieved of all their obligations under the
contracts and the De Laval Company was deprived of its
corresponding rights founded on the purchaser's obliga
tions for the loss of which it was entitled to just compen
sation. In addition it was said that the case of Russell
Motor Car Co. v. U. S.,19 where the court refused to allow
anticipated profits, could not apply, for in those cases the
Government was a party to the original contract, while
here the original parties were private parties.
For the Government it was contended that this case did

apply, for even though this was not a Government contract
nevertheless there were certain statutes in effect at the time
these contracts were made giving the Government the right
to cancel and, as a result, the provisions of these statutes
should be read into the contracts.
On October 12 the Supreme Court refused to modify its

4-5 decision of last May in the cases of United States v.

Macintosh 20 and United States v. Bland,21 that aliens re

fusing unqualifiedly to take an oath declaring their willing-

" Ralph J. Capone v. United States, No. 470.
19 De Laval Steam Turbine Co. v. United States, No. 6.
"261 U. S. 514 (1923).
2�No. 504, Oct. Term, 1930.
�No. 505, Oct. Term, 1930.
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ness to bear arms in the defense of the United States are

not entitled to citizenship. It will be remembered that
Prof. Macintosh, who served in the uanadian Army during
the war, would not promise to bear arms in the defense
of the United States unless he believed the war to be mor

ally justified. Miss Bland, who nursed United States sol
diers in France, refused to take the oath except with the
written interpolation of the words "as far as my conscience
as a Christian will allow."
For want of a substantial Federal question involved the

Supreme Court dismissed the appeal in the case of Clithero,
etc. v. Showalter, etc.,22 which challenged the validity of the
provision of the Constitution of the State of Washington
prohibiting Bible reading and instruction in the public
schools. This decision leaves the matter where it was be
fore, namely, under the control of State Constitutions and
laws. The case is unique in that it involves for the first
time the attempt to compel Bible reading, since other cases
where Bible reading was involved, litigation was to restrain
its reading on the grounds of an infringement of religious
liberty. The power to regulate Bible reading in the public
schools of the State does not appear among the powers

granted by the Constitution of the United States. The

guarantees of religious liberty found in the First Amend
ment to the Federal Constitution place a restraint on the

Congress from enacting laws respecting an establishment
of religion, or prohibiting the free exercise thereof, and
this amendment can not be invoked by the States.
The Supreme Court refused to review the case of Marble-

head Land Co. et al. v. City of Los Angeles,23 in which the

validity of a zoning ordinance passed by the City of Los

Angeles placing certain vacant land in a residential zone
and prohibiting the drilling on the land was in issue. The

petitioners called attention of the court to the fact that

they had expended $186,000 in work preliminary to the

production of oil, in reliance upon a prior ordinance which

excluded the land from the residential district. The ordi

nance was sustained under "that more recently developed
phase of the police power which in the interest of the gen

eral welfare permits a city to limit the class of structures

23 No. 80, Oct. Term, 1931.
a No. 181, Oct. Term, 1931.
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to be erected and the kind of business which can be main
tained within various areas or zones so as to regulate and
control the future development and growth of the city."
The parties in interest and indeed all members of that

lusty infant among the major industries, the radio, will
receive with mixed feelings the information that the Su

preme Court has denied 24 the petition for rehearing in
the radio tube case of last term which created such interest,
entitled DeForest Radio Company v. General Electric Com

pany. The court's decision handed down last term 25 held
invalid the Langmuir patent No. 1558436, for a so-called
high vacuum tube, the type employed in radio communica
tion and telephony. Dr. Lee DeForest was found by the
court to have known and used the device and to have em

ployed its methods prior to the date of the Langmuir patent.
On October 19, the Supreme Court consented to hear the

case of Nixon v. Condon,26 raising the question of the consti
tutionality of a Texas statute granting to a political party
the power to prescribe the qualifications of those entitled
to vote in primary elections. Under this law it is claimed
that the State Executive Committee of a political party
prescribed that only "white" members were entitled to
participate in primary elections. The Circuit Court of
Appeals for the Fifth Circuit upheld the law on the ground
that it merely recognizes a power in the political party's
executive committee and that under the law the State of
Texas does not appoint the election officials who denied
the petitioner the right to vote.
The petitioner contends, however, that the action of the

election officials in denying him the privilege of voting at
the primary election was taken under State authority and
constitutes, in effect, the action of the State itself. The
law in question was enacted by the State legislature follow
ing the decision of the Supreme Court in the case of Nixon
v. Herndon.27 The prior Texas statute was claimed to have
expressly prohibited Negroes from participating in a pri
mary election.
The Court has granted the petitions for certiorari in the

24 No. Oct. Term, 1931.
25 No. Oct. Term, 1930.
28 No. 265, Oct. Term, 1931.
2? 273 U. S. 536 (1927).
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cases of Blackmer v. United States.� Blackmer failed to
respond to subpoenas as a witness in the criminal trials
of Albert B. Fall and Harry F. Sinclair, whereupon a

judgment of contempt was had against him and a fine
imposed. The validity of the statute is challenged under
which the witness subpoenas were served on Blackmer in
France, and under which, upon his failure to respond, his
property in the United States was seized to satisfy the
$60,000 fine for contempt levied against him. The statute
in question authorized the service of a witness subpoena
beyond the jurisdiction of the United States on a citizen
residing abroad but who is legally domiciled in this coun

try. The statute is said to permit the trial and judgment
in the contempt proceedings to be had in the entire absence
of the accused and without any waiver of his presence.
In the absence of treaty relative to the matter Mr. Black

mer also disputes the legality of the service in France.
since the statute authorizes the fine to be paid out of
sequestered property, it is further urged that ownership of

property in this country must be a condition to the impo
sition of the fine.
Coming upon the heels of the martial control of the out

put of the Oklahoma oil fields by "Alfalfa Bill" Murray,
it is noted with extreme interest that on October 19, the
Chief Justice announced that the Supreme Court had noted
its probable jurisdiction on the appeal of the case of Cham-

plin Refining Co. v. Corporation Commission of Oklahoma,
et al.29 The refining company disputes the validity of the
Oklahoma Oil Curtailment Act empowering the State Cor

poration Commission to prohibit the production of crude
oil "at a time when there is not a market demand therefor
at the well at a price equivalent to the actual value of such
crude oil." The law and the order issued thereunder pro
hibiting the oil producers from taking out more than a

small percentage of their capacity, is claimed to deprive
the appellant of property without due process of law. The

enactment of the law, it is urged, is beyond the State's

police power since the production of crude oil is not a public
or quasi-public business. It is also said that the curtail

ment act denies the constitutional guarantee of liberty of

contract. J� C. M.

28Nos. 200-201, Oct. Term, 1931.

29 No. 122, Oct. Term, 1931.
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NOTES
CONSTITUTIONAL LAW� DUE PROCESS � EQUAL PROTEC

TION�Legality of Classifications.

As a result of the tremendous increases in size, sales and prestige

enjoyed by the chain store systems in the past two decades to the eco

nomic detriment of the individual entrepeneur, there developed an

active legislative campaign on the part of independent dealers to limit

the growth of the chains with a view to protecting themselves from

what otherwise promised to be absolute extinction. In pursuance of

this aim numerous laws were enacted in various states, some limiting
the number of stores a chain might operate in a given locality i some

attempting by subterfuge to eliminate corporate ownership of chains 2

and many others toy assessing various taxes upon the chain store

systems, to which taxes the independent dealer would not be liable.

But none of these enactments was able to pass constitutional muster

until, in the case of State Board of Tax Commissioners v. Jackson?

(May 18, 1931, rehearing denied October 12, 1931), the Supreme Court

of the United States, by a five to four decision, sustained the power
of the State of Indiana to impose upon "every person, firm or corpora

tion, association or copartnership, opening, establishing, or maintain
ing, one or more stores or mercantile establishments within the State,
under the same general management, supervision or ownership" an

occupational tax graded according to the number of stores operated.
Two other statutes of this generic character are now before the court

in Great Atlantic and Pacific Tea Co. v. Maxwell, wherein the validity
of a North Carolina law levying on the owner of two or more mer

cantile establishments a tax of $50 for each store in the State
in excess of one is contested, and in Mitchell v. Penny, involving the

validity of a Mississippi law which provides that the rate of a gross
sales tax shall be doubled in the case of an operator of more than
five stores.
The original bill in the Jackson case was brought by the owner of

some two hundred and twenty-five grocery, vegetable and meat stores
in the City of Indianapolis, who alleged that the graduation of the tax

per store according to the numlber of stores under a single ownership
and management is based on no real difference between a store part of
such group and one individually and separately owned and operated,
or between the business transacted in them; that the number of
stores conducted bears no relation to the public health, welfare or

safety, none to the size of the enterprise as a whole, to its capital, its
earnings or its value; that the classification made by the statute is
without basis in fact, is unreasonable and arbitrary and results in

depriving him of his property without due process of law and denying
him equal protection of the laws. In its brief before the Supreme

1 Md. Ann. Code (1927), c. 554, �1.
2 West's Pa. Statutes (1928), 9377 A-l.
3 283 U. S. 527 (1931).
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Court the Board of Tax Commissioners stood on this one ground, that
the classifications made by the act were not unreasonable and arbitrary
and that the act fulfills the constitutional requirement that, in so

classifying, the lawmaking body shall apply the same means and
methods to all persons of the same class, so that the law will operate
equally and uniformly. The finding of the District Court from which
the defendant appealed was that "all persons engaged in the opera
tion of one or more stores * * * belong to the same class, for occupa
tional tax purposes as plaintiff, and should pay the same license fee,
regardless of the number of stores owned and operated by them."

The difference between the majority and minority opinions seems

to rest on the views taken, the weight and application given by the

two groups to the well-known principles of constitutional interpreta
tion that a taxing law must not make classifications that are arbi

trary or unreasonable and that such classifications as it makes must

rest upon some ground of difference having a reasonable and just
relation to the object of the legislation,* the majority in the principal
case allowing the legislature a wider discretion and the minority
insisting upon a narrower extension of the rules.

The growth of the principles may well be considered. The restric
tion that the power of taxation shall not be so exercised as to deny
to any the equal protection of the laws does not compel the adoption
of an iron rule of equal taxations The equal protection clause was

held to mean s that no impediment should be interposed to the pur
suits of anyone except as applied to the same pursuits by others under

like circumstances; that no greater burdens should be laid upon one

than are laid upon others in the same calling and condition. It does

not prevent variety or differences in taxation or discretion in the

selection of subjects or the classification for taxation of properties,
businesses, trades, callings or occupations.1? Discriminations, if made,
will not be adjudged arbitrary if founded upon a reasonable distinc

tion,8 or if any state of facts can be conceived to sustain them.9 This

-last principle appears to be an extension of the doctrine of Brown For-

man v. Kentucky, supra: If the selection or classification is neither

capricious nor arbitrary and rests upon some reasonable considera

tion of difference or policy there is no denial of equal protection; and

of Quong Wing v. Kirkendall,� where the statute was sustained on

the ground of the state's .police power interest in the health of its

women citizens.

Adverting only to the cases cited by the court, the following are a

few cases in which classifications have been upheld: A statute treat-

* Louisville Gas Co. v. Coleman, 277 U. S. 32, 37 (1928).
s Bell's Gap. R, R v. Penna., 134 U. S. 232 (1890).
BBarhier v. Connolly, 113 U. S. 27, 31 (1885).
7 Southwestern Oil Co. v. Texas, 217 U. S. 114 (1910); Brown-Por-

man v. Kentucky, 217 U. S. 563 (1910).
� American Sugar Refining Co. v. Louisiana, 179 U. S. 89 (1900).
9Rast v. Van Deman, 240 U. S. 342 (1916).
"223 U. S. 59 (1912).
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ing differently warehouses situated on a railroad right of way and

others not so situated; 11 the classification of a Missouri packing house,

which sold its packed products in North Carolina, as a meat and

packing house doing business in the state; 12 a different tax for per

sonal hankers or money lenders and commercial bankers; is a differ

ent basis of taxation for theaters charging different scales of price

admissions; u a tax on itinerant sewing machine salesmen which

exempted merchants selling sewing machines at a regularly estab

lished place of business; � a higher rate of taxation for merchants

offering coupons, profit-sharing certificates and the like than for other

merchants.16
Since the court, following the example set in Flint v. Stone Tracy

Co.,'? found that the operation of a chain of stores involved such

differences of organization, management and type of business trans

acted that the legislature was justified in classifying them as differ

ent occupations, the language found in Singer Sewing Machine Go. v.

Brickell1* is germane:

"But there is an evident difference, in the mode of doing busi

ness, between the local tradesman and the itinerant dealer, and

we are unable to say that the distinction made between them for

purposes of taxation is arbitrarily made. In such matters the
States necessarily enjoy a wide range of discretion, and it would
require a clear case to justify the courts in striking down a law
that is uniformly applicable to all persons pursuing a given
occupation, on the ground that persons engaged in other occupa
tions more or less like it ought to be similarly taxed."

The Objection against the suh-classification of the chains according
to the number of stores operated was dismissed merely by reference

to Magoun v. Illinois Trust and Savinas Bank^ and Clark v. Titus-

ville.w The facts in this latter case should be scrutinized carefully

before applying them to the principal case. There the tax was upon

the right to engage in business and was graduated, not according to

the number of stores, but to the gross amount of business. One of

Jackson's cardinal contentions was that a store, without reference to

its earnings or the capital invested, is not a taxable element of value.

The minority opinion sets forth in effect that the majority decision

is based not on a real and substantial difference, but merely on a

gossamer distinction.
While the difference upon which the classification be based need

not be great, mere difference is not enough. Classification to be

"Cargill v. Minnesota, 180 U. S. 452 (1901).
12 Armour V. Lacy, 200 U. S. 226 (1906).
is Bradley v. Richmond, 227 U. S. 477 (1913).
"Metropolis Theatre Co. v, Chicago, 228 U. S. 61 (1913).
is Singer Sewing Machine Co. v. Brickell, 233 U. S. 304 (1914).
is Rast v. Van Deman, supra.
" 220 U. S. 107, 162 (1911).
is 233 U. S. 304 (1914).
i�170 U. S. 283 (1898).
20 184 U. S. 329 (1902).
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legitimate must rest upon some ground of difference having a reason

able and just relation to the object of the legislation^ The dissent
ing justices then showed that while the act was for revenue purposes,
the classification had no fair relationship to the amount of revenue
raised, since in the same city, a store coming within the act and taxed
1/18 of one per cent as much as the appellee's had an annual volume of
business eight times as large as his, while a voluntary chain, under
the cooperative management of the owners of its 205 stores, paid
less than % as much tax as the appellee. The justices also sub
mitted, and with great effect, that on the record of evidence the
Court was not justified in finding that there were intrinsic differ
ences between the operation of one store and the operation of many.
They found the tax a "clear and hostile discrimination against a

selected body of taxpayers" and a "carefully devised scheme to pro
duce such inequality (in taxation); or a scheme, if not so devised,
necessarily producing that result"; and hence a denial of equal
protection.
The tax, therefore, being based merely on a difference in ownership,

the minority found the case to come within the authority of Quaker
City Cab Co. v. Penna.w holding invalid a state statute which taxed
the gross receipts of a corporation engaged in the taxicab business
while exempting the receipts of individuals and partnerships engaged
in the same business. Since Justice Sutherland announced that on

point of principle this decision is difficult to reconcile with that in
the Jackson case, it is interesting to note that Justice Roberts, who

delivered the majority opinion in the principal case, appeared on the

brief, in the earlier case, and argued against the validity of the

statute.

In future years, those who may be interested in circumventing the

force of this decision will point out with great particularity that it
was handed down at a time when business had been prostrated by
continual repercussions from the excesses of the period in which

chain stores had attained the greatest vogue yet known; that the

failure of merchants everywhere because of their inability to meet

the competition of the chains was daily adding to the severity of the

depression; that public opinion was steadily growing against the

flow of working capital from the local markets and against the accel

erated centralization of capital and power in a single distant metropo
lis. And serious students will be compelled to give these contentions

some consideration, for whatever may be the idea we have of the

statute's political desirability, we must admit that the dissenting
opinion hews more closely to the path of fairness in constitutional

interpretation as illumined by the former decisions.

Remembering that the tax is for revenue purposes, counsel, in

future cases, should notice that while the Court was not shocked at

the fact that the State received only $3 in license from a firm doing
an $8,000,000 annual business, while demanding $5,125 from the

21 Louisville Gas Co. v. Coleman, supra.
22 277 U. S. 389 (1928).
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appellee whose business is only 12% per cent as large, it was quick
to note that "with respect to associations of individual stores for the

purpose of cooperative buying, exchange of ideas as to advertising,
sales methods, etc., it need only be remarked that these are voluntary

groups, and that series of independent units cannot, in the nature of

things, be as efficiently and successfully integrated as a chain under

a single ownership and management." 23 Somewhere there appears to

be a confusion of thought; for if those most able to pay revenue and

those less able are not to be taxed proportionately with appellee (since
the record, as disclosed in the minority opinion, shows that all are

similarly circumstanced) then it appears that the tax cannot properly
be called one for revenue purposes but is a clear and hostile discrimi

nation against the chain store owners.24 A, P. K., '32.

MECHANIC'S LIENS�Destruction of Property.

The question of whether or not a mechanic's or materialman's lien

is ingrained into the real property upon which an improvement is

being made has caused great discussion in the courts. Its result has

been a cleavage between those following the general rule and those

following the so-called Pennsylvania rule. The general rule holds

that the mechanic's lien is essentially connected with the real estate

as well as with the improvement, and, consequently, it continues to

exist whether or not the improvement continues in being. To the

contrary, the Pennsylvania rule holds that the lien finds its being
in the improvement itself, and upon the destruction of the improve
ment, the lien itself is destroyed.
Wisconsin holds the general rule, and in the case of Halsey v.

Waukesha Spgs. Co.,i the court pointed out: "That case (Goodman v.

Baerlochert) has been understood by some as declaring our adoption
of what may be called the Pennsylvania theory�that a mechanic's

lien primarily has no application to the land; that it attaches directly
only upon the structure or building on which the mechanic works,
and reaches the land only because of the inseparability of the building
to which the land is annexed. The corollary deduced from such

theory is that whenever the building goes out of existence the lien

goes with it, because then there exists no connecting link between
the work or materials supplied by the complainant and the ground."
The Court further points out that such a lien does not spring into
existence upon the doing of the work, but only when the structure

comes into existence, or thereafter upon the filing of proper claim. It
is noted that this view has been repudiated by Minnesota,3 Iowa,*
Illinois,5 Missouri6 and Texas.'

23 Italics by commentator.
2* See also (1930) 44 Harv. L. Rev. 3, (1930) 44 Harv. L. Rev. 8, 26

111. L. Rev. 240, for general discussion of the problem prior to the
decision in the principal case.

1 125 Wis. 311; 104 N. W. 94, 110 A. S. R. 838 (1905).
2 88 Wis. 287; 60 N. W. 415; 43 A S. R. 893.
s Freeman v. Getchell, 27 Minn. 516; 8 N. W. 564 (1881).
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California has been notable as one of the states upholding the Penn
sylvania theory. In the case of Humboldt Lbr. Mill Co. v. Crisp,* the
Court held that "under the Code Civ. Proc. giving a mechanic's lien
upon property upon which labor is bestowed or for which materials
are furnished and declaring that the land upon which the building
is constructed, together with a convenient space about the same or bo

much as may be required for the convenient use and occupation
thereof, shall also be subject to the lien; one furnishing material
which is destroyed by fire without the fault of the owner, before com

pletion and before the claim of lien is filed is not entitled to a lien
on the land."
A clear statement of the California and Pennsylvania rule is found

in Kern v. San Francisco Go. et al.:* "The assertion of a mechanic's
lien against the land on which a building is located is an incident to
and grows out of the right to have a lien on the building, so that
where, before the filing of a claim of lien, the building was destroyed
by fire, no lien could thereafter be asserted against the land." In this
case an earthquake and subsequent fires destroyed the building, so

that obviously no negligence could be attributed to either party.
It seems evident that a rigid adherence to either theory would be

productive of injustice. Thus, under the general rule, as laid down
in the Wisconsin case, supra, suppose the building had been destroyed
by an earthquake, as in the California case and before the acceptance
by the owner of the realty. It is said that it is no more a fault of
the contractor, but it cannot be seen how, when a loss of property takes

place by an act of God, this loss should be transferred from one to

the other merely because neither has been at fault. Obviously the

original contractor has agreed to build a building. This operation does

not become complete until the owner accepts it. Consequently it

seems particularly without reason to shift the loss from him or his

subcontractors to the owner before such acceptance has taken place.
But to apply rigidly the Pennsylvania rule could be equally injust.

In the above example, if the owner had accepted the building, lien
papers had been filed by the contractors, and then the building was

destroyed, it seems equally logical that the mechanic's lien should

apply to the realty.
The New York courts in the case of Clark v. Koeppel,� have held

that "where a mechanic's lien is sought to be imposed on premises
by a subcontractor when the improvement is destroyed by fire before

completion, there can be no recovery without showing that the fire

was caused by the negligence of the owner, and the burden i6 on the

� Clark v. Parker, 58 la. 509; 12 N. W. 553 (1882).
sSteigleman v. McBride, 17 111. 300; Sontag v. Brennan, 75 111. 279;

and Paddock v. Stout, 121 111. 579; 13 N. E. 182.

GHooven et al. Co. v. Featherstone, 111 Fed. 81 (1901).
7 Stuart v. Broome, 59 Tex. 466 (1883).
�146 Cal. 686, 81 P. 30 (1905).

�19 Cal. App. 157; 124 P. 862 (1912).

W104 N. Y. S. 65; 119 App. Div. 458 (1907).
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lienor to establish that the fire was attributable to the owner's negli
gence." This seems to be a reasonable application of the Pennsyl
vania rule, and one which gives distinctly more justice than a rigid
adherence to either rule. If the owner's negligence has caused loss

to the contractor or subcontractor, he may prove it and obtain recom

pense. If it has not been caused by the owner's negligence, there
seems to be little reason for holding his realty.
This "modified" Pennsylvania ruling has been held in the recent

case of Mcintosh v. Funge,^ in which F drew plans for the building
of his residence. He was not a licensed architect. M was given the

contract for building it according to the said plans and specification,
and with F acting as superintendent of construction. M let two

subcontracts, one for lumber and one for concrete. After the building
had been partially erected, disputes arose between F and M, which
arbitrators were unable to solve satisfactorily to F, the owner. Sub

sequently he, F, ordered the work on the building to be stopped,
leaving a bare framework that stood an eyesore to all and dangerous
to the children of the neighborhood. Whereupon M brought this

action to recover. On trial it was proved that M, the plaintiff con
tractor, had made every reasonable advance to satisfy F, in some

instances to the extent of work superior to that called for by the

plans and specifications, but that F would not be satisfied.

Finally the Board of Public Works issued notice that the building
must be completed according to the building laws or torn down.

Whereupon F caused the building to be razed, in accordance with the

order. This suit followed to enforce the materialmen's liens against
the property. F, the defendant owner, insists that the demolition of

the building destroyed the liens.

The Court points out the conflict in opinion on the question of

destruction of the liens with the destruction of the building. It

notes that California holds the Pennsylvania rule. However, the

court distinguishes this case from the Humboldt case, supra, and

others, in that in those cases the destruction occurred through no

fault of either the owner or the contractor. This lack of negligence
was "specifically stated as a premise to the conclusion reached that
the building had been destroyed without any fault of the owner."

Here the destruction was traceable directly to the acts of the owner;

namely the failure to permit the completion of the building, and to

his having expressly and actually, personally, having staked its loca

tion in front of the city building line. Citing Johnson v. Smith,!*
in which it was held that "The fact that by the act of the owner of

the building the 'materials furnished' may have been rendered useless

should not defeat the rights of an innocent materialman," the court

in the present case declared this reason compelling and upheld the

liens against F, the owner.

This reasoning seems to present a reasonable and just answer to

11 Mcintosh et al. v. Funge, Smith Lbr. Co. v. same, Messagli v.

same, 210 Cal. 592; 292 P. 960 (1930).
12 97 Cal. App. 752; 276 P. 146.



94 GEORGETOWN LAW JOURNAL

the question. It offers a modification, though not a new one, to a

strict interpretation of the Pennsylvania rule. Its leniency over

comes the objection to the Wisconsin rule pointed out, supra. Inas
much as a similar treatment of the Wisconsin rule equally liberally
applied could accomplish the same result, the ultimate conclusion seems

that the two lines of reason may be thought as mergeable in their
effect, leaving only technical and procedural differences that are the
result of the fact that mechanic's liens are essentially statutory
remedies, and the products of fifty legislatures. E. C. R.

RECENT DECISIONS
ADMIRALTY�Absence of Equity Jurisdiction.

While in the �process of discharging her gasoline cargo in Seattle,
the ship Kekoskee and the pier to which she was cabled became in

volved in flames. Coming through the water covered with oil and

gasoline to the inflamed vessel, completely immobile because of her
inactive engines and low steam, the Georgia took the Kekoskee which

would have perished but for this timely and heroic service.

In a Mbel by the Georgia Company against the steamship Kekoskee,
her engines, tackle, apparel and furniture, claimed by the defendant

Corporation it was held: Though compensation for services in ren

dering assistance to ships at sea or cargo, where successful and volun

tary, is a maritime lien and may be impressed in rem yet salvors can

not in the libel proceed in rem against a vessel and recover in per
sonam on a claim against the cargo. Georgia Co. v. Richfield Oil Co.,
50 F. (2d) 901 (W. D. Wash., 1931).
"Under Admiralty rule 18 a party has two remedies for the salvage

service, one in rem against the property saved or the proceeds and

in personam against the party liable; but where he has proceeded- in
rem liability in personam cannot be considered." The Admiral Evans,

286 Fed. 442 (1920).
"Actions in rem are prosecuted to enforce a right to things ar

rested, to perfect a maritime privilege or lien attaching to a vessel

or cargo or both and in which the thing to be made responsible is to

be proceeded against as to the real property but actions in personam

are those in which an individual is charged personally in respect to

some matter of admiralty and maritime jurisdiction."
"Benefit, however great from salvaging a cargo, cannot support a

claim in personam for services rendered." The Sabine, 101 U. S. 384

(1879).
It is beyond the court's power in the case at hand to engraft on

procedure, against rule and admiralty practice or precedent, personam

claims for cargo salvage in a proceeding in rem as this is against the

Kekoskee.
"A court of admiralty has no jurisdiction and cannot afford equitable

relief in a direct proceeding." U. S. v. Cornell Steamboat Co., 202 U.

S. 184 (1905).
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The court in this case deprecated the fact that though even in good
conscience the libellant should be remunerated for valiant services

rendered in the salvation of cargo as well as ship and it stated that its

powers could not embrace these two separate and distinctive realities,
i. e., the ship and its cargo, in one gesture and deplored its impotency.
"The libellant having proceeded in rem, liability in personam can

not be considered." The Corsair, 145 U. S. 335 (1891).
Fundamentally these dual liabilities in the same identical suit are

internecine.
"On a libel against a vessel alone no award can be made for salvage

of cargo." Stone v. Jewett, 41 Fed. 597 (1890).
"No service having been rendered in saving a vessel that vessel is

not liable for salvage due cargo." The Alaska, 23 Fed. 597 (1885).
Admiralty courts are vigilant to keep ship and cargo properly iden

tified and their relations preserved separately and for this reason each
must contribute proportionately to the service relative to the benefit
received by each. The ship and the cargo have no common status.

Therefore a ship is not liable for the proportion of salvage from her

cargo and it is immaterial that the cargo was owned by the owner

of ship. The courts also take pains to preserve a ship's preferred
mortgage status which would be imperiled by cargo salvage claims and
the preferred security would thus be impaired.
Therefore, in this case it is held that a claimant for services ren

dered the ship and cargo cannot in a proceeding in rem against the
ship recover in personam on claim against the cargo. J. R. C.

CONSTITUTIONAL LAW� Due Process�Racial Segregation in
Schools.

The colored members of a school board in a county in Oklahoma, in
which the colored race preponderates, seek to enjoin the action of the
county superintendent of education from transferring the colored
pupils under his charge from the "district" to the "separate" school.
The statute under which the superintendent acted declares that "The
county separate school in each district is hereby declared to be that
school in said school district of the race having the fewest number of
children in said school district"; provided that the superintendent
shall have authority to designate what school in each district shall be
the separate school and which class of children shall attend the sep
arate school; Okl. Comp. St. (1921) �10569. The complainants object
to the vesting of this authority in the superintendent as arbitrary and
unconstitutional because the statute fails to provide a standard or

guide for the exercise of the power. The court rules in dismissing the
bill that no arbitrarary power was vested in the superintendent since a
clause of the Constitution of Oklahoma which required that like ac
commodations be impartially maintained in both "district" and
"separate" schools furnished a guide to which the superintendent
in the exercise of his powers must conform. (Const. Okl. art. 13, �3).
The exercise of discretionary power within these limits is permissible.
The further contention that the change of schools would result in a
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disproportionate and inadequate share of the school funds being ea

pended upon the education of the colored pupils was set aside since a

mandamus action to compel an additional tax levy affords an adequate
remedy. School Dist. No. 7, Muskogee County, Okla., et al. v. Hun-

nicutt, 51 F. (2d) 528 (C. C. A. 10th, 1931).
The question of racial segregation was not one of the annoying

questions in this case. The right of the legislature to provide a dual

school system seems well settled (Gumming v. County Board of Edu

cation, 175 U. S. 528). But the irritating question of racial inequalities
crops out in the instant case in contention over the actual control of

the schools. The court justifies the control reposed in the superin
tendent by the legislature on the ground that the superintendent must
afford equal facilities and advantages to each race. In reciting this

ruling the court follows the beaten path of judicial decisions on this

question of racial segregation. U. S. v. Buntin, 10 F. 730, Davenport v.
Cloverport, 72 F. 689. But this decision like many others in which

the racial problem is involved are important for what is left unsaid.

The court in this case inserts no reference to the clause in the litigated
statute which provides that the "Members of the district school board

shall be of the same race as the children who are entitled to attend the

school of the district, not the separate school." It is questionable
whether the test that equal facilities and advantages are afforded each

race should be used to determine if a statute arbitrarily vests power

in an executive officer where he is empowered to select the race of the

members of the school board without regard to the proportionate num

bers of the races in the community. J. T. M.

CONTRACTS�Clear and Unambiguous Provisions.

The plaintiff was denied recovery on a $5,000 policy of insurance

issued on May 10, 1915, on the life of her husband, who died on May
27, 1927. The defense was that the policy lapsed on July 2, 1925. Held

in Bach v. Western States Life Insurance Company, 51 F. (2d) 191

(C. C. A. 10th, 1931), that where the provisions of the contract are

clear and unambiguous, the parties must abide thereby.
The plaintiff and the defendant had entered into a contract wherby

the plaintiff in consideration of declarations, answers and agree

ments made in the application for this policy and the payment of $182

annually would be insured for the sum of $5,000 upon the death of the

plaintiff's husband. A table of reserve values in the nature of "Cash

and Loan Values," "Paid Up Insurance" and the "Automatic Term

Insurance" was inserted.

Relative to the loans, the policy provided that the Insurance Com

pany allows an advance to the amount of the cash value of the

policy. In the event that the plaintiff should not repay the advance

and the interest on said advance, the failure so to do would void the

policy when the sum advanced plus the interest should equal or exceed

the cash value at the time of the failure to pay, and when the com

pany had notified the plaintiff one month before the voidance.

Concerning the indebtedness to the company by the plaintiff the
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policy stipulated that any indebtedness to the company on account

of the policy would reduce the cash value of the same. Finally, there
is mention made that if the premium falls due and is not paid the

policy becomes a Term Insurance Policy.
At the end of the eighth year the cash value was $825 and an

extended insurance of 7 years and 204 days, which extends beyond the

time of death. In the meantime, on June 9, 1922, the insured bor

rowed $601.80 on the policy. The premium of $182 due on May 10,
1923, was never paid although notices were sent. Neither was the

sum borrowed plus the interest paid. The company charged the

$601.80 against the $825 and applied the remainder, $232.20, to the
term of insurance, which expired July 2, 1925, two years prior to

the husband's death.

The plaintiff contends in substance that she is authorized to take

the reserve, $825 in cash, and also have its value in extended insur

ance. The contention is based on the condition which stipulates that

the policy is not voided unless loan and interest exceeds cash value,
and notice is given.
The clear language of the contract negatives the holding of the

plaintiff. The policy in fact is not voided on the clause relative to

loans which the plaintiff tries to make an issue. The last mentioned
clause is qualified by the indebtedness stipulation which allows the

defendant to deduce the amount borrowed and the premium from the
cash value. "This is contrary to the agreement of the parties, and
no insurance company could exist that paid its reserves twice."
Where there are clear and unambiguous provisions the parties must

abide thereby. Chase v. Business Men's Assurance Company, 51 F.

(2d) 34 (1931); New York Life Insurance Co. v. Slocumt 177 F. 842

(1910); Madison Life Insurance Company v. Eobbs, 200 Ala. 487; 76
So. 429; L. R. A. 1918 A. 904 (1917); Mills v. National Life insurance

Company, 136 Tenn. 350; 189 S. W. 691 (1917); Rye v. New York Life
Insurance Company, 88 Neb. 708; 130 N. W. 434 (1911); Black v. Fran-
hil Life Insurance Company, 133 Ga. 859; 67 S. B. 79 (1911).

J. J. S.

CONTRACTS�Divisible contract�Condition precedent.

To an action for breach of contract defendent sets up non-perform
ance by plaintiff of a condition precedent to suit, viz., that plaintiff
had not submitted the matters in controversy to arbitration as pro
vided, among other things, in the contract. The arbitration provision
had been enjoined in the Federal District Court as being in restraint
of trade and violative of the Sherman Anti-Trust Act (15 U. S. C. A.
1-7, 15) [United States v. Paramount Famous Lasky Corp., 34 F. (2d)
984 (1929)] and affirmed by the Supreme Court of the United States.
Paramount Famous Lasky Corp. v. United States, 282 U. S. 30, 51 S. C.
42, 75 L. Ed. � (1930). The decree was directed at the arbitration
clause and provided: "Nothing contained in this decree shall be
construed as prohibiting any defendant . . . from performing and/or
continuing to perform, or enforcing and/or continuing to enforce, by
any lawful means, and contractual obligation, the performance or
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enforcement of which is consistent with the provisions of this decree."
Held (reversing District Court), the contract being a divisible one,
the adjudged invalidity of the arbitration provision therein excuses

performance of same as a condition precedent and plaintiff may have
an action for breach or the lawful portions thereof. 49 P. (2d) 64
(1931).
It is well settled that there may be a recovery for a part perform

ance of a divisible contract. Ritchie v. Atkinson, 10 East. 205; John
son v. Fehsehdelt, 106 Minn. 202, 118 N. W. 797, 20 L. R. A. (N. S.)
1069 (1908); Leonard v. Dyer, 26 Conn. 172, 68 Am. Dec. 382 (1857);
Davidson v. Gaskill, 32 Okla. 40, 121 Pac. 649, 38 L. R. A. (N. S.) 692,
6 R. C. L. 351 (1912).
The invalidity of the unperformed part of the contract does not

operate to prevent recovery for the remainder. That such invalidity
is separable from the rest of the contract is borne out in numerous

decisions. Western Union Telegraph Co. v. Pennsylvania Co., 129
Fed.. 849, 68 L. R. A. 968 (1904); Atlanten Case, 222 Fed. 1006 (1915).
Where an agreement consists of several promises based upon several

considerations, the fact that one or more of the considerations is ille

gal will not void all the promises, if those which are based upon

legal considerations are severable from the others. Edgar v. Ames,
255 Fed. 835 (1919); Henshaw v. Smith, 102 Kan. 599, 171 P. 616

(1918); Clark, 4th ed., 459.
Agreements in restraint of trade, unlawful in part, are enforceable

as to lawful parts and this doctrine runs back to the earliest authori
ties. Mallen et al. v. May, 11 M. & W. 653, 12 L, J. Ex. 376 (1843);
McCullough v. Virginia, 172 U. S. 102, 19 S. Ct. 134, 43 L. Ed. 382

(1898). An agreement not to engage in business in a particular place,
or any other place, is void as to the general restriction but may be
enforced as to the partial restriction, the contract being a divisible
ties. Mallen et al. v. May, 11 M. & W. 653, 12 L. J. Ex. 376 (1843);
Achen v. Atkinson, T. & S. F. Ry. Co., 103 Kan. 668, 175 P. 980 (1918).
A defendant, in view of the above circumstances, could not set off

damages for breach of the invalidated portions of the contract. Ordi

narily, in actions for the part performance of a divisible contract, the
defendant may set up the breach of the contract, and claim damages
in diminution, or even in extinguishment of the plaintiff's demand.

Sickels v. Pattison, 14 Wend. (N. Y.) 257, 28 Am. Dee. 602 (1836),
6 R. C. L. 351. 'Such cases are distinguishable from instant case where

both parties entered into an agreement, subsequently adjudged invalid,
the failure to perform therefore not being the result of plaintiff's dis

enabling itself. H. M. A.

CRIMINAL LAW�What Constitutes Double Jeopardy.

Defendant was charged by indictment with having violated the Har

rison Narcotic Act of 1914. The first count alleges that defendant sold

to one Rush, on May 27, 1929, two grains of morphine hydrochloride
not in or from an original stamped package. The second count alleges
a sale to the same party, on May 28, 1929, of ten grains of the same

drug not in or from an original stamped package, �26, U. S. C. A., 692
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providing that it shall be unlawful for any person to sell opium or

cocoa leaves or any compound, manufacture, salt, derivate, or prepara

tion thereof, except in the original stamped package or from the

original stamped package. Held, that separate sales on different days,

to the same party, of morphine not in or from original package con

stituted separate offenses, separately indictable. Blockburger v U. S.,

50 (2nd) 795. (C. C. A. 7th, 1931.)
There is nothing in the statute to indicate that Congress intended

that such a state of facts should be considered as a continuing offense,

or that such an offender should suffer but one penalty, or that the

aggregate penalties should not exceed the maximum penalty provided
for a separate offense. The offenses charged and proved are as sep

arate and distinct as if the defendant had sold the drug to different

parties on the dates mentioned.

The test of identity of offenses is whether the same evidence is re

quired to sustain them; if not, the fact that both charges relate to and

grow out of one transaction does not make a single offense where two

are defined by statute, Morgan v. Deome, 237 U. S. 632; 59 L. Ed. 1153;
35 Sup. Ct. 712.
The Court held in this case that where one who broke into a Post

Office and committed larceny therein, and who was convicted under

separate counts of the same indictment for violation of sections 190-

192, of the Penal Code, and sentenced separately under each, was not,
after having served the sentence under one count, entitled to be re

leased on the ground of double jeopardy, because the several things
charged were done at the same time and as part of one transaction.
Penal Code (Sec. 190): "Stealing Post Office property. Whoever

shall steal, purloin, or embezzle any mail bag or other property in use

by or belonging to the Post Office Department, or shall appropriate
any such property to his own or any other than its proper use, or

shall convey away any such property to the hindrance or detriment of
the public service, shall be fined not more than $200.00 or imprisoned
not more than three years or both." (R. S. Sec. 5475-Mar. 4, 1909,
C. 321).
Penal Code (Sec. 192) : "Breaking into and entering Post OflBce.

Whoever shall forcibly break into or attempt to break into any Post
Office, or any building used in whole or In part as a Post Office, with
intent to commit in such Post Ofllce, or building or part thereof so

used, any larceny or other depredation, shall be fined not more than
$1,000.00 and imprisoned not more than five years."
The general policy that distinct violations of law growing out of

the same transaction constitute distinct offenses is fully supported by
Gavieres v. V. S., 220 U. S., 334, 55 L. Ed. 489, 31 Sup. Ct. 421, wherein
the Court held that the protection intended and specifically given is
against second jeopardy for the same offense, and where separate of
fenses arise from the same transaction the protection does not apply.
Ebeling v. Morgan 237 U. S. 625; 35 Sup. Ct. 710; 59 L. Ed. 1151 Roark
V. V. S. 19 P. (2nd) 570; 51 A. L. R. 870. J T O
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DAMAGES�LIQUIDATED�Distinguished from a Penalty.

The Cherokee Public Service Co. applied for and obtained a fran

chise for furnishing and distributing natural gas to several cities,
among them the city of Blytheville, Arkansas. The franchise granted
the said company by that city provided, among other things, "that all

rights and privileges shall cease and terminate, unless the grantee
shall have filed its acceptance bond within thirty days from the pas

sage of the ordinance, and shall have the plant completed and in

operation in full compliance with the terms of this franchise within

twelve months." Section 9 of the same franchise provided that in

order to insure the gas supply, the public service company was to post
with the city council of Blytheville within 90 days, a surety bond of

$5,000. It was further provided that "It is stipulated and agreed by
and between the city and the grantee herein that the damages for

breach of this section by the grantee will be $5,000, to secure payment,
for which the above mentioned bond is given."
After the required bond was executed by a guaranty company as

surety for the public service company, the latter was prevented from

any further performance of the franchise by the refusal of the Missis

sippi River Fuel Corp. to deliver the necessary gas to it for the stip
ulated distribution to the city.
In an action in equity brought by the public service company against

the said fuel corporation and the city, and in which the guaranty
company was joined as plaintiff, the city filed a cross-complaint against
the guaranty company for the amount of the bond. The court rend
ered judgment in favor of the city for the full amount of the bond.

On appeal from this decree the judgment was affirmed. Held, That
the provision requiring the public service company to pay $5,000 for

breach of the bond given to secure performance of the franchise was a

provision for liquidated damages and not for a penalty. Cherokee Pub

lic Service Co. v. City of West Helena et al., � Ark. � ; 41 S. W. (2d)
773. (1931).
Where there is doubt as to whether a sum stipulated between parties

to a contract is to be construed as liquidated damages or as a penal
sum, the intention of the parities is to be arrived at by a proper con

struction of the agreement made between them, and whether a par

ticular stipulation to pay a sum of money is to be treated as a penalty,
or as an agreed ascertainment of damages, is to be determined by the

contract, fairly construed, it being the duty of the court always, where
the damages are uncertain and difficult of ascertainment, and where

there is not an excessive disproportion between the stipulated sum and

the possible damages resulting from a trivial breach apparent on the

face of the contract, if the parties have liquidated the damages by an

agreement, to enforce the contract. Sun Publishing and Printing Co.

v. Moore, 183 U. S. 642 (1902).
The above rule, although sometimes criticized, is undoubtedly the

weight and trend of modern authority. Wise, Tr. v. U. S., 249 U. S.
361 (1918).
At one time the courts were practically unanimous in refusing to
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recognize contracts for liquidated damages, and such provisions were

almost invariably regarded as penalties. Kemble v. Farren, 6 Bing. 141

(1829). Tayloe v. Sandiford, 7 Wheaton 13 (1822) (opinion by Marshall,
C. J.).
Gradually the courts have become more tolerant of such provisions,

and at the present time the prevailing tendency is to allow the parties
to make their own contracts, so long as they stay within the bounds

of reasonableness. 17. S. v. Bethlehem Steel, 205 U. S. 105 (1906). Jones
v. Stevens, 112 Ohio St. 43, 146 N. E. 894 (1925). See also the recent

case of Kothe v. R. C. Taylor Trust, 280 U. S. 224 (1929).
The motivating factor behind this evolution seems to be the in

creasing necessity for expediency in the disposition of the mass of

litigation which crowds the calendars of our courts. In Sheffield-King
Milling Co. V. Jacobs, 175 N. W. 796 (Wis.) (1920) the Court said

"Modern business is so managed as to avoid litigation; the tendency

is away from litigation, a tendency which should be encouraged in all

fair and legitimate ways because it is conducive to the general welfare.
Time and effort consumed in litigating questions of damages generally
result in substantial financial loss to both sides, stipulations of parties
therefore, which establish a plain simple rule of damages, having a

just and fair relation to the subject matter of the contract, in cases

where the ascertainment of actual damages is difficult, ought, in the

public interest, to be given legal effect."

Where, independently of the stipulation, the damages would be

wholly uncertain, and incapable or very difficult of being ascertained,
except by mere conjecture, there the damages will be usually consid

ered liquidated, if they are so denominated in the instrument. Sedg
wick, Damages 7th. Ed., ii, 248.
Cases involving the application of this rule frequently arise where

a city or other public agency is a party to a contract with private in
dividuals or corporations. In such cases stipulations for the payment
of a fixed sum as liquidated damages are common. Because of the

public interests involved the damages are unusually difficult to ascer

tain, and the embodiment of such provisions in the contract is the

only method by which the city obtain anything like an adequate
compensation for the loss and damage sustained by the public by the

breach of such a contract. Nilson v. Town of Jonesboro, 57 Ark. 168;
20 S. W. 1093 (1893). In the usual case of this nature, the failure of a
contractor to furnish lights, railway service, or construct sewers;

some of the elements of damage involved are public health, public
safety, and in some instances (it may be imagined), public morals.
Therefore it is not difficult to see why courts look with favor upon

stipulations for liquidated damages in these cases. Clark v. Barnard,
108 U. S. 436 (1882) ; City of York v. York Rys. Co., 78 Atl. 128; 229 Pa.
236; 78 Atl. 128 (1910); Springwells Township v. Detroit P. & N. Ry.,
103 N. W. 700; 140 Mich. 277 (1905). T. V. C, Jr.
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DAMAGES�Liquidated, When Provision for, Will be Upheld.
A agreed to purchase a quantity of flour from B, a manfacturer, and

the contract contained a clause providing for liquidated damages in
the event of A's failure to send shipping instructions. The amount
was to be the sum of (1) One-third of one cent per day per barrel of
flour from the date of sale to the date of termination as the expense
of carrying, plus (2) Twenty cents per barrel as the cost of selling,
and (3) plus or minus the difference between the market value of
wheat on the date of sale and on the date of termination, times four
and six-tenths times the number of barrels of flour. This amount to
be added if the price is lower, and subtracted if the price is higher
upon the date of termination. Upon the breach of A, held that the
provision for liquidated damages should be sustained as not being
in the nature of a penalty. Larabee Flour Mills Go. v. Carignano, 49
P. (2d) 151 (C. C. A. 8th, 1931).
Courts no longer view with alarm provisions calling for liquidated

damages in the event of breach. It is not always easy to prove dam
ages, and even if it is, there is the difficulty of procuring witnesses, to
say nothing cf the expense of expert testimony. In this case the
court noted "... a distinct trend toward a relaxation of the rules as

to liquidated damages." The case of Sun Printing and Publishing
Association v. Moore, 183 U. S. 642, 22 S. C. 240, cited by the court,
was followed, and has been so frequently cited that it has become
the leading Federal decision upon the question of liquidated damages.
It is included in Beale, Collection of Cases on the Measure of Damages,
3d ed., 1928. The opinion, rendered by the then Justice White, dis
closed a case in which the Baltimore Sun leased a yacht from the
defendant for the purpose of gathering news during the hostilities
between United States and Spain in 1898. It was agreed "for the

purpose of this charter the value of the yacht shall be considered and
taken at the sum of seventy-five thousand dollars." The yacht was

wrecked before its return to the plaintiff and a libel in personam was

filed to recover the seventy-five thousand dollars. The trial judge
refused to hear any evidence upon an alleged actual value of the yacht.
This was made the basis of an assignment of error. The Circuit Court
of Appeals held that the value fixed in the contract was controlling,
and this, the Supreme Court on appeal, affirmed. Now it was incum

bent upon the defendant when he offered to prove that the sum of

seventy-five thousand dollars was disproportionate to the actual value

of the yacht, to establish that fact. How can the court determine

whether the amount is disproportionate unless evidence is heard?

Since the relief is not equitable in nature, but relief dispensed by
law courts acting to set aside a penalty, we are not concerned with

allegations of fraud, accident or mistake, of which there was neither

in the Sun case. Is the sum oppressive, not bearing a reasonable rela

tion to the actual value of the yacht? The courts are not concerned

mainly with what two wills have agreed to if they have agreed to a

sum, which imposed, is duly excessive. One might properly contend

that twice the sum of the yacht fixed as a valuation might be enforced

as liquidated damages under the Sun decision. The valuation is only
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binding as liquidated damages if it is proportionate to the actual lose

sustained. If we give effect to any sum stipulated as liquidated dam

ages and do not inquire into the actual factors of loss, we are failing
to give relief in oppressive cases where such jurisdiction has been

invoked successfully even before Kemble v. Farren, 6 Bing. 141 (1829),
where Chief Justice Tindall put the plaintiff to proof of actual loss

as the result of the breach of a theatrical contract and declined to

enforce a clause, penal in effect, for one thousand pounds.
The case of Wise v. United States, 249 U. S. 361, 39 S. C. 303 (1919),

is closer to the Larabee case than is the Sun case. There the Supreme
Court upheld as liquidated damages a sum of $200 to be deducted for
each day of delay in the completion of two laboratory buildings for
the Department of Agriculture. Since the provision for damages
applied equally to the non-completion of one as to two buildings, the
appellant complained that it was a penalty and that was the only
assignment of error, there being no exclusion of evidence as in the
Sun case. Since in the Wise case the court could take notice of the

difficulty of proving damages for non-completion, and the court knew
that the annoyance and financial loss would be considerable, they held
that $200 per day for the non-completion of one building was not

disproportionate, a fortiori, not for the non-completion of both.
"Where the factors of damage are known to the court it is not

difficult under the circumstances of a given case to determine whether
a sum stipulated in lieu of actual proof of damages is or is not a pen
alty, but where this is not known, what rational ground is there for
the exclusion of proffered evidence to enable the court to compare
agreed upon damages with elements of actual damage? If the de
fendant's pleading fails to aver that the liquidated damages are in

fact a penalty, no evidence can be presented as to that defense with
out amending the answer. L. C. C.

DAMAGES�Recovery for Damages Resulting from Fright.

The plaintiff's automobile, in which the plaintiff's testatrix was rid

ing, was in a collision with the car of the defendant's. Slight damage
was done to either car, but the parties stepped from their respective
cars and were exchanging driving licenses and names when the plain
tiff's testatrix fainted and fell. Her head hit the pavement and the
result was a fractured skull. Mrs. Comstock died twenty minutes
after the accident.
The plaintiff claimed that the death of the testatrix was caused by

the defendant's negligence and recovered judgment for $5,000.00.
The trial judge submitted as a question of fact for the jury, whether

the alleged negligence of the defendant was the proximate cause of the
death of the plaintiff's testatrix. He refused to charge, as the de
fendant requested, that, if the jury find that the deceased at the time
of the collision sustained only shock or fright, without physical in
jury they must find for the defendant.

Held, that the right to recover for consequences of fright caused by
unintentional negligence depends on whether the legal right of the in-
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jured party was violated. Comstock v. Wilson, 257 N. Y. 231; 177 N. E.
431 (1931).
The case relied on by the appellant is Mitchell v. Rochester R. R. Go.,

151 N. Y. 107 (1896), which has been criticized adversely by many
courts in its holding that immediate personal injury must occur before
a recovery may be had for fright or mental injury.
Where a plaintiff received a burn on her hand from falling lead and

that, together with fright, caused a subsequent miscarriage, the court

held that when the shock is associated with actual injury it may be

considered, and where the fright and injury concur and result in pro

ducing shock, out of which arises damage, it is sufficient upon which
to base a recovery. Hack v. Lady, 142 App. Div. N. Y. 510; 127 N. Y.

Supp. 22. (1911).
In Rogers v. Willyard, 144 Ark. 587; 223 S. W. 144; 11 A. L. R. 1116

(1920), the defendant trespassed on land, whereon plaintiff was, know
ing that she was pregnant, and threatened to fight a duel in her

presence resulting in fright which induced miscarriage and mental

and physical injury. Demurrer by defendant sustained but, on appeal,
reversed. Held defendant was liable for the consequences of his wilful

.trespass and was liable for the fright and miscarriage.
Where plaintiff had received a jar and nervous shock as a result of

defendant's negligence, it was held that the plaintiff does not have to

show that the jar caused shock, the mere showing of the impact bases
a ground for recovery. Eomans v. Boston Elevated Ry. Co. 180 Mass.

456; 62 N. E. 737; 57 L. R. A. 291 (1902).
Looking back over the decisions of New York we find justification

for the courts present action in the case of Gohn v. Ansonia, 148 N. Y.

Supp. 39 (1914). The plaintiff in that case, upon discovering that her

children had entered an elevator, negligently left unattended and it

was ascending with them, was so overcome with fright that she fainted

and fell into the elevator shaft. It was held that the plaintiff was en

titled to damages for the resulting personal injuries.
In another New York case a tenant in an apartment house was so

frightened by an elevator door falling down the shaft and the result

ing noise that she lost her balance and fell, sustaining certain in

juries. The court held that there was an immediate personal injury
caused by the falling of the door and that the chain of causation is not

broken because the effect of these things upon her mind is a link which

is not a trespass of her person. Munday v. Levy Bros. Realty Co., 184

App. DiV. N. Y. 467; 170 N. Y. Supp. 994 (1918).
The division of authorities is such that it is unreconcilaible. The

cases show that the division is about equal and they are listed in

11 A. L. R. 1120, 1134.

The appeal of the defendants is unusual in that it fails .to name as

a ground for exception the ruling of the jury, that the fright was

caused proximately by the collision and that the fainting was caused

by the fright. The effect of this decision will be to extend the prin
ciple of the New York ruling to such a point, that wherever fright
is caused by an invasion of one's rights there, if consequent damage
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results, a recovery may be had by the party so injured and frightened.

If A is pregnant and B trespasses on her property and by peering in

a window so shocks and frightens A that she has a miscarriage, then

she may recover damages from B for the physical pain and suffering

endured by her in the shock and miscarriage; but, if B without an

invasion of the legal right of A frightens and shocks A with the same

result then A cannot recover.

The ruling in this case is in accord with the present trend of other

jurisdictions. The principle is more humanitarian, but the great dif

ficulty will be in applying the rule and preventing fraud at the same

time. R. F.

EVIDENCE�Expert Testimony.

Glower, a veteran in the world war, while in the service took out

two policies of term insurance, and premiums were paid until July
31, 1919. In November, 1919, he was shot accidentally and died from

the effects of the wound. Suit was brought by the beneficiaries alleg
ing the insured suffered permanent disability during the life of the

policies. Judgment was entered for the plaintiffs. The defendant

appealed asserting the verdict was not sustained by proof. A doctor
was called as a witness and gave physical condition of the deceased.
When asked if he might have got well if not for the accident, he
answered, "that he had a chance." When asked if his condition were

permanent, he answered, "No, Sir." When asked if he was able to say
that his condition were temporary, he answered, "No, Sir." Held,
the case was for the jury and verdict will not be disturbed, the court

saying, "That the jury may follow their own convictions, based on

their own experiences, observations, and common knowledge, though
contrary to expert testimony. V. S. v. Gowen, � F. (2d) � (C. C. A.
10th, 1931).
This is the latest case which stands for the proposition above stated

and is in accord with the overwhelming weight of authority, Head v.

Hargrave, 105 U. S. 45 (1881). There an attorney, claiming to be
familiar with the value of services rendered, testified. It was held
that opinions of expert witnesses are not to preclude the jury from

exercising their own knowledge and ideas on the subject. It is their
province to weigh the opinions by attendant circumstances, and by
applying to them their own experience and knowledge of the character
of such service.
The Conqueror, 166 U. S. 110 (1897): Expert witnesses may testify

as to the value but the jury, even if such testimony be uncontradicted,
may exercise their independent judgment and there is no rule of law
which requires them to surrender their judgment, and to give a con

trolling influence to the opinions of scientific witnesses.
In Ohio there is a recent decision substantiating this proposition,

Baltimore and Ohio Railroad Co. v. Groeger, 288 Fed. 321 (1923). Ex
pert testified that broken stay bolts in no way contributed to a boiler
explosion. Held: Expert testimony in reference to the ultimate ques
tion of fact for the determination of a jury is not controlling, and



106 GEORGETOWN LAW JOURNAL

notwithstanding such evidence the question remains one for the jury.
The courts have even gone farther and admonished the jury as to

the inherent weakness of expert testimony, Whitaker v. Parker, 42
Iowa 585 (1876) : Signature on a note compared with other signatures
of defendant. Statute provided evidence affecting hand writing may
be given by comparison by experts. The court commented unfavorably
on expert testimony.
However, it must not be inferred that the court or the jury has a

right to give such testimony no consideration, instructions to a jury
that no reliance could be placed upon the evidence of experts would
of course be erroneous. Hull v. The City of St. Louis, 43 L. R. A. 753
(1899). Held: Evidence of expert witness merely advisory and may
be given by the jury such weight as they deem it entitled to, or to be

altogether disregarded if the jury, from all the facts and circumstances
and evidence, believe the testimony of expert to be unreasonable.
Rule generally stated would seem to be that the evidence of an

expert witness is to be received and treated by the jury precisely the
same as other testimony. J. G. M.

JURIES�WOMEN�Eligibility to Jury Duty Following Enfran
chisement.

Defendant, a woman, was tried and convicted in a criminal court,
and neither the jury nor the panel from which it was drawn contained

a woman or the name of any woman. Mass. Gen. L. c.234, sec. 1 pro

vides: "A person qualified to vote for representative to the General

Court shall be liable to serve as juror." Defendant contended that

this statute,- in the light of the 19th amendment to the Federal Con

stitution, made women liable to jury service, and that the failure to

include the names of women in the panel was reversible error. Held,
that the judgment should be affirmed. G. L. c. 234, sec. 1, antedates the
19th amendment, and as the latter relates solely to suffrage, it does
not affect the scope of the statute. Welosky v. Commonwealth, � Mass.
�

, N. E. � (decided Sept. 10, 1931).
For a collection of the cases on both sides of the question as to how

the 19th amendment affects jury-service statutes, see Note (1930), 18

Georgetown Law Journal 393 J. D. O'R., Jr.

NEGLIGENCE�Collision at Railroad Crossings).

Action to recover damages for injuries sustained when the plaintiff's
automobile driven by his adult son was struck at a grade crossing in

the City of Detroit by one of defendant's trains. There was substantial
evidence to the effect that, upon reaching the crossing, the automobile

was stopped and all of its occupants looked in both directions. Their

attention was specifically directed to a "flasher" crossing signal which,
they testified, was not operating. Hearing no bell or whistle and see

ing no flashing of the lights, the automobile proceeded and traveled a

total distance of 46 feet and 5 inches to the point of collision, as meas

ured from the flasher pole to the nearest rail on which the train was

traveling. On this journey three other tracks were crossed. The con-
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tention of the defendant is that, notwithstanding the failure of the

flasher signal to give warning, the plaintiff and all other occupants of

the automobile were under constant and affirmative obligation to con

tinue to exercise ordinary care for their protection while crossing the

three tracks in question. Wabash Railway Co. v. Walczak 49 F. (2d)
763 (C. C. A. 6th, 1931).
Open gates, the absence of a customary watchman, and the failure

of the crossing signal to operate, lessened the otherwise imperative
duty of the traveller to stop, look, and listen, and was the practical
equivalent of an invitation to cross. In absence of negligence in first

crossing upon the tracks, automobile drivers' conduct in not avoiding
collision held not negligence as matter of law, even though it appeared
approach of train was discovered. Held, the plaintiff can recover.

"While specific duties are imposed by statute upon railroad com

panies with regard to the care which must be exercised at public
crossings, they are, even in the absence of specific requirements, bound
to exercise reasonable or ordinary care, dependent upon the circum
stances and surroundings of the crossing and the extent of user and
commensurate with the danger involved." St. Louis-San Francisco R.
Co. v. Simmons, 116 Okl. 126, 242 P 151.
The rule requiring motorist to stop, look and listen is not arbitrary

as to the time when nor the distance at which such precautions shall
be taken, but it requires them to use ordinary care in selecting a time
and place to stop, look, and listen so that they will be afforded full
opportunity for seeing and hearing an approaching train in time to
avoid an accident. Coleman v. New York Central R. Co. 98 App. Div.
349, 90 N. Y. Sup. 264. Some cases have held that the rights and
duties of both the public and railroads are equal. However, this rule
has one important qualification, namely, by reason of the character and
momentum of a railroad and the requirements of public travel, a mov

ing train is entitled to the preference and right of way, Caledonia
Ins. Co. v. Erie R. Co. 219 App. Div. 685, 220 N. Y. Supp. 705.
If signals are provided, although not required by statute, the pub

lic has the right to rely thereon, and the company must use reason
able care to keep them in good condition and in working order, or to
give notice that they are not operating, since if such a signal is mis
understood, it is a menace. Birmingham Southern R. Co. v. Washing
ton, 203 Ala. 295; 82 S. 545. It has been held that the common law
does not require the provision of special safeguards at a railroad cross
ing, but the absence of such safeguards affect the diligence to be re
quired in the operation of the train over such crossing. Chicago R Co
V. Blankenship, 85 Ind. 332, 154 N. E. 44. The test is the peculiar
danger of the crossing even though It be in a small village, and the
general character of the crossing is to be considered rather than itscharacter at the time of the accident.
With these cardinal principles of the common law for our guidanceits is not extremely difficult to reconcile the decision in Wabash Rail

way Co. v. Walczak with sound justice. The evidence clearly showsthat the plaintiff and all the occupants of the automobile were reasT
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ably diligent before the tracks were crossed. Such cannot be said for

the defendant for it failed to maintain sufficient safeguards or to give
any warning whatsoever of the approaching train. The accident oc

curred in a populous city, namely Detroit, and it was the defendant's

duty, even in absence of statutory requirements, to maintain safeguards
and signals commensurate with the danger involved at the crossing in

question. It would seem grossly unjust if the plaintiff in such an

action were defeated for even the law should not subject one party to a

greater task and burden than is necessary for the administration of

justice. G. E. G.

SEARCHES AND SEIZURES�Search Without Warrant Under the

Eighteenth Amendment.

Dean, a fanner, lived six hundred feet from the highway, and his

buildings were reached by a private way. They consisted of a dwell

ing house and garage about fifty feet apart. One evening, Federal and
State officers, suspecting illegal distillation, drove into the yard. After

they arrived the officers smelled odors of distillation. The garage was

dark and locked. Dean refused to give the officers permission to enter

the garage, claiming that it was leased and that he did not have

present possession or control of it. The court held the search was

illegal. U. S. v. Dean, 50 F. (2d) 905 (D. C. Mass., 1931).
It is an old Anglo-Saxon principle that a man's privacy in his home

shall not be violated. It is this same respect for personal privacy
that caused the makers of our Republic to incorporate the Fourth

Amendment into the Constitution. That amendment provides the

right of the people to be secure in their homes against unreasonable
searches and seizures, and that no warrants shall be issued but upon

probable cause, under oath, describing the place to be searched, and

the persons or things to be seized.

This means that officers have no right to enter private buildings
without legal justification. Where officers have knowledge that a

person in the building is in the act of committing a felony, or possibly
a misdemeanor, they may enter without a warrant to arrest him and

to suppress the crime, and they may enter to arrest a person who is

reasonably suspected of having committed a felony. Unless authorized

by a statute, an officer cannot justify entering and searching a building

for intoxicating liquor unless he has acted under a warrant, or unless

he did so with the owner's voluntary consent or invitation. U. 8. V.

Marquette, 271 F. 120. The discovery of liquor kept unlawfully will

not justify an entry and search without a warrant. People v. Dineen,

192 N. Y. S. 905.

The states hold differently as to whether an officer may search with

out a warrant, when he has been informed by his sense of smell that

a crime against the liquor law is being committed. In Schnorenberg

v. U. &., 23 F. (2d) 38, it was held that a search without a warrant

was not unlawful under the Fourth Amendment, where there was an

odor of whiskey mash, since the search was not made without legal

justification and officers had reasonable cause to believe that liquor

was being manufactured. But the later cases of U. S. v. DWorvo, 37
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F. (2d) 124 and Raniele v. V. S., 34 F. (2d) 877, hold that odor of

alcohol is not sufficient to allow a search without a warrant. Some of

the State courts have upheld the legality of such a search while

other states have by legislation enacted that it shall not constitute prob
able cause for the issue of a search warrant. The majority rule seems

to be that smell alone is not sufficient and in most cases where it has
been upheld there were other circumstances in addition to the odor

of mash or intoxicating liquor which indicated the commission of
an offense. Cornelius on Searches and Seizures.
Another point in the case is that contended by the Government that,

as Dean claimed that he lacked present possession and control of the

garage, he couldn't question the legality of the search. The indict

ment, however, contains an assertion that the property was in the

possession or control of Dean. As the Government maintained that

he was the owner of the property for the purpose of convicting him
it is estopped from holding that he was not the owner for the pur
pose of searching it. Even had Dean put his objection to the search
on false grounds, as claimed by the Government, the search was

nevertheless against his will and consent. E. D. M.

TRUSTS�How Far the Res is Traceable.

A endorsed a check to his order and gave it to the B bank for col

lection. The B bank sent it to the C bank upon which the check was

drawn with instructions to remit it to the D bank for B's account. The
C bank collected the check and remitted it to the D bank, and the D
bank credited its debtor correspondent the B bank, which became in
solvent. E, the receiver of the B bank never received the proceeds of
the check. A sued E to recover the proceeds of the check as a trust

fund, and requested general relief. Held, that A cannot recover the
proceeds, E never having received it in cash, but that A is entitled to
claim as a general creditor. Sanders v. Stevens, 51 F. (2d) 743 (C. C.
A. 5th, 1931).
The Court said that "Liability as debtor to the owner for the value

of property misappropriated exists whether the property can be found
or not, but impressing a lien upon it for the debt is a different matter,
and cannot be done, unless the property can be traced with reasonable
certainty into the possession of the defendant, who in this case is the
defendant. In order to fix a lien upon funds in the hands of the re
ceiver, it is not sufficient merely to show that, before the receiver was
appointed, funds of the bank came into its possession, ... but they
must remain there and pass into the hands of the receiver." The
argument made by the plaintiff that he should have the equivalent
of the proceeds of the check because of the reduction of the indebted
ness of the B bank's indebtedness to the D bank, which increased prorata the value of each general creditor's interest met with no approvalby the Court because "no statute authorizes such a preference, and theeqmtable doctrine of following trust funds has never been extendedto such lengths." In the earlier part of its opinion, the Court gave theollowmg resume of the doctrine: "Formerly, the right depended uponthe abihty of the owner to identify the property, and attached only
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to the identical thing in its original form. It was later extended to

property in its converted form, to its proceeds, or to that which was

procured in place of it by manufacture, exchange, purchase or sale. . . .

Finally, however, it has been held as the doctrine that confusion does
not destroy the equity entirely, but converts it into a charge upon the

entire mass, giving to the party injured by the unlawful diversion a

priority of right over the lawful creditors of the possessor. This is
as far as the rule has been carried."
When A gave the check to the B bank the relation of principal and

agent evolved, since the B bank was charged with its collection. No

title to the check passed to the B bank. If the D bank were not the

creditor of the B bank, and if, moreover, the D bank were not the B
bank's correspondent, upon collection of the proceeds from the C bank,
the D bank would hold the proceeds in trust as a corollary to the

main case. If there were a collection by the B bank when the D bank

credited the B bank but did not send funds because of the indebted

ness in excess of the proceeds of the check, then as against A the col

lection of the sub-agent was the collection of B, and "whether after

collection the bank becomes a debtor depends upon the intention of the

parties determined in the light of business usage. In a great many
cases it is held that presumptively the bank becomes a debtor from the
moment of collection." Scott, Cases on Trusts, 2d edition, n. 72. Here,
hawever, the fund could not be traced to the hands of the receiver, and
the Court held that the reduction in the indebtedness of the B bank

to the D bank as creditor was not enough. The divergency of de

cisions on this and other types of draft collections is a reason which

should gradually induce a uniform state and Federal action on the
matter. L. c. C.

WITNESSES� EVIDENCE� Alleged Privilege With Regard to

Communications Made to Accountant.

District Judge Knox, sitting in the United States District Court
for the Southern District of New York, establishes and clarifies a

very Interesting point in the case of In re Fisher, 51 F. (2d) 424

(S. D. N. Y., 1931).
In the matter of one A. Edward Fisher, bankrupt, William Bern

stein, being called to testify in bankruptcy proceedings, refused to

answer certain questions upon the basis of alleged privilege arising
from attorney-client relationship with said bankrupt. It appeared
from the testimony that the witness had acted as accountant for bank

rupt prior to his admission to the bar. Subsequently, he assumed the

role of bankrupt's attorney, claiming thereby a privilege with regard
to communications based upon professional relationship. Accordingly,
the witness contends that he can validly refuse to answer questions
relating to bankrupt's books and not produce in evidence monthly ac

count sheets made by accountants in his employ in course of auditing

bankrupt's books. Held, There is no privilege in regard to communi

cations made to an accountant. Privilege accorded to an attorney

called as a witness is privilege of client, not of attorney. The infor

mation given to the witness and to the accountants in his employ for
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the purpose of making financial statements and doing other work

characteristically performed by accountants is not privileged, despite
the fact that the witness may also have rendered legal advice on the

basis of such data.

Nor can an attorney for a corporation stand upon the ground of

privilege in an investigation by the grand jury of the books of said
corporation of which the attorney is a director. It seems grotesque
to say that he could claim to be privileged from answering In relation
to corporate acts of a corporation of which he was a director because
he had professional relations with its president or other directors.
In re Robinson, 140 App. Div. 329, 125 N. Y. Sup. 193 (1910).
As pointed out by Justice Seabury in Baumann v. Steingester, 213 N.

Y. 328, 107 N. E. 578, Ann. Cas. 1916C. 1071 (1915), which dealt prin
cipally with a controversy over a will, and in which an attorney
claimed privilege when the client had already disclosed the substance
of the communication. Where the testatrix, at the time she gave in
struction to her attorney for drawing the will, was accompanied by a

woman who lived with her as a companion and housekeeper remaining
in the room and within hearing of such instructions, the communica
tions of testatrix to her attorney were not made in confidence, and
hence were not privileged. In the case at bar, the bankrupt had
already testified with respect to matters contained in the aforemen
tioned books and records, and income taxes and financial statements
drawn up from communications made by bankrupt to witness were

obviously intended to be communicated to others. It was held that
the witness should be directed to testify with regard to the bankrupt's
books and to produce in evidence the monthly work sheets made by
the accountants since it has been definitely settled that the privilege
accorded to an attorney is the privilege of the client and not the
attorney. For this reason the attorney cannot claim a privilege where
the client has already disclosed the substance of the communication.
Baumann v. Steingester, supra.
It is clearly evident from the facts that the income tax returns and

financial statements drawn up from the communications made by
bankrupt to the witness were obviously intended to be communicated
to others. But the latter cannot olaim privilege where the communi
cation was made with the understanding that it was to be imparted
to third parties. Such a communication from client to attorney is
not within the prohibition of the section of the Code citing privileged
communications, and the attorney was always competent to prove it,
as, from its very nature, it was not made in professional confidence,
nor intended to be confidential; but, on the contrary, was imparted
to another. Rosseau v. Bleau, 131 N. Y. 177, 30 N. E. 52, 27 Am. St.
Rep. 575 (1892); Hurlburt v. Hurlburt, 128 N. Y. 420, 28 N E 651
(1891).
With such a preponderance of argumentative evidence, it was prac

tically impossible for the court to avoid the conclusion hereinbefore set
forth. From the authorities cited, the fact that the communication
was not privileged appears formidable and predominant to such a
degree as completely to overwhelm any attempt to circumvent the
above-mentioned decisions. r> p q
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BOOK REVIEWS
THE INTERNATIONAL RELATIONS OP MANCHURIA�by C. Wal

ter Young. University of Chicago Press. Pp. 302 ;

and

INTERNATIONAL ARBITRATION FROM ATHENS TO LOCARNO�
by Jackson H. Ralston. Stanford University Press. Pp. 400.

These are reference volumes, not exactly the light read
ing one would like to take on a summer vacation, even

though Judge Ralston professes to avoid more extended
detail in order to satisfy "the general reader." Yet, per
haps the general reader would prefer fewer generalities and
more facts, less condensation and more of the human
touch. So we must say the books are for students, nor so
inclusive and full as students really desire. The Young
book on Manchuria is an encyclopedia. It compasses the
diplomatic history of that battlefield of international poli
tics and privileges in summary fashion�exactly. It sum
marizes. It gives the references and the leads for the more

serious student. That is what I mean by calling it encyclo
pedic. In scope it is complete up to the year 1929. In
substance it is frail�a digest only, with interpretations lim
ited to brief quotations. Within the limits of an octavo vol
ume of 300 pages it comprises essential facts from a full
field. It is therefore indispensable to any student of the
Par East, ready at hand and informative as far as its
information goes. Who wishes to go farther must have
hosts of documents, official publications, and memoirs which
would vastly exceed, perhaps a hundredfold, the space of
three hundred pages.
Judge Ralston has not done so thorough a job, and that

�possibly�is the reason his book is the more "readable."
His pages may appear many, but a perusal of them will
indicate that they are really very few for a survey of inter

national arbitration from the "glory that was Greece" to
the present time. This is not a complete treatise, its title
to the contrary notwithstanding. It tries to do four

different things: (1) to present theories and principles;
(2) to indicate influences which impel the modern world

toward legal arbitration rather than toward military arbi

trament; (3) to summarize arbitrations; (4) to tell what

The Hague Court and the World Court have done. The

author immediately reduces his field by saying that mod-
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em arbitration began with the Jay Treaty of 1794. His

four tasks are big ones, especially the third, where he
seems to leave out many very significant settlements and
facts because his material is so profuse, and the fourth,
where he tries to make much out of, and to take much space

for, the few decisions the World Court has handed down�

so few that there is scant opportunity to rationalize upon
their significance. The first task is a mere brief summary.
Now, of course, we cannot expect Judge Ralston to do in

a single volume a job, only a minor part of which took
John Bassett Moore several volumes, and the whole of
which would take him perhaps several shelves of volumes.
The book has defects of omissions. What the investigator
may want to find may not be included, or even referred to,
or perhaps not well indicated in the index. But there are

occasions on which the statements of Judge Ralston are

illuminating. A man of his experience in international ar
bitrations and settlements rarely expresses a public opin
ion. In isolated places in this volume he has expressed
opinions�more measured and more seriously set forth than
in his frantic little book on "Democracy's New Interna
tional Law"�and these, from him, are interesting and
valuable.

Elbridge Colby.*
American Barracks, Tientsin, China.

UNITED STATES PATENT LAW SYSTEM�by Richard Spencer.
Callaghan & Company, Chicago. Pp. 227.

This book contains the essay which received in 1930 the
first prize for the best monograph on "A Complete Program
for the Improvement of the United States Patent Law Sys
tem," offered by the Charles Clarence Linthicum Founda
tion which was established in 1926 at Northwestern Uni
versity Law School. Another essay which was awarded
the second prize and honorable mention was written by
John F. Robb of Cleveland and published in the February,
1931, number of "The Clevelander," which is the monthly
journal of the Cleveland Chamber of Commerce. It is
interesting to note that the two authors agree in many
respects, although the present volume covers a much
broader field more intensively.

*Captain, U. S. A.
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The author's commendably cautious attitude is indicated
in his introductory statement: "It is an admirable and fit
ting- tribute to the founders of our patent law system that
since its creation one hundred and fifty years ago no seri
ous proposal has been made to abolish it. * * * Therefore
should it be realized that in changing the system in any
respect attention should focus mainly on the overwhelming
importance of retaining the existing plan as nearly intact
as possible in order to avoid the damage of inadvertently
destroying some or any of its advantages. * * * Improve
ment, however, is needed, and it can and should be made,
but above all, care must be exercised that the changes
brought about are in alignment with the doctrines of expe
rience and the teachings of practicality."
The author proceeds in twenty-three chapters to consider

improvements in the substantive law of patents, improve
ments in the adjective law of patents and improvements in
the administrative branch of the patent system.
He suggests that patent protection might appropriately

be granted to scientific property and methods of doing busi
ness as well as to those inventions protected by the present
statute. He suggests revision of the design patent law, but
opposes the proposal to shift designs to quasi copyright
protection. He insists that interferences continue to be
determined in the Patent Office. He advises revision of the
statute with respect to reissue-intervening rights, and vig
orously opposes compulsory licenses, as such, as well as the
proposal to make participation in trade-restraining agree
ments a defense of patent suits. He refers to the uncer

tainty of title to inventions made by Government employees
and the right to license Government-owned patents. He

suggests abolishing recovery of profits in patent suits and

relegating the patent owner to damages substantially meas

ured by reasonable royalty. He suggests strengthening the

law against insincere threats of infringement.
He recommends revising the International Convention to

give United States owners of foreign patents relief from

the burdens placed upon patents in foreign countries, espe
cially with respect to taxes and working.
He suggests that no claim should be valid if filed or in

serted in an application more than two years after the in

vention has gone into use and he would limit the life of a

patent to twenty years from the date of application. He
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would materially limit the rights of renewal, of continuing
applications, and of divisional applications, as well as

amend and make more liberal the procedure with respect
to joinder of inventions in a single application. He sug

gests many changes in interference practice, some of which
have already been put into effect by the changes made in
the Patent Office Rules in June, 1930. Additional changes
are urged. He suggests tightening the requirements for

admission to practice before the Patent Office and refers

briefly to practice in the United States Courts.
He suggests that the Patent Office should be an inde

pendent bureau and should have a new and very much en

larged building of its own rather than be confined to a

part of the new Department of Commerce Building. He

suggests increase and reorganization of the Patent Office
force and especially emphasizes the neglect, amounting al
most to omission, of the primary functions of the Classifi
cation Division. He vigorously insists that classification
of both United States and foreign patents be taken up at
once by a large force and points out that such procedure
will probably very materially aid the Office in making
prompter and better searches and actions by making its
field of search more readily available. He recommends
abolishing the present appeal to the Court of Customs and
Patent Appeals and vigorously urges the establishment of
a single Court of Patent Appeals.
The appendix contains statistical matter relating chiefly

to the activities of the Patent Office, including the last
report of the Commissioner of Patents as well as articles
on Intervening Rights in Reissues by Mr. Jo Baily Brown
and The Judge and the Patent Case by Judge Mayer. This
is followed by about a dozen sections of the Revised Stat
utes relating to patents, omitting, however, to show their
place in the United States Code. There is a good index.
The author, formerly a member of the examining corps

of the Patent Office, a practicing lawyer and a member of
the American Bar Association, Patent Section Committee
to revise the patent laws, is well prepared for his task and
has had opportunity to form reasoned judgments on the
matters treated. The book clearly indicates careful exami
nation and analysis of a great deal of literature referred to
in the footnotes and spread about in a good many places.
The reference to articles in various journals would be
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more useful and forceful if the author had always been
mentioned�and this might also have pleased the authors
themselves. It is noteworthy that almost every important
phase of the matter treated has a citation to some article
published in the Journal of the Patent Office Society.
The author seems to have assembled, digested, and made

his own comments on, most of the changes which have been
proposed for the patent law in recent years, although he has
nothing to say concerning the proposal to prepare some

thing analogous to the Classified British Abridgements
which are much needed for search purposes as well as to
show what is free to be used at any time, which indeed is
the primary purpose of the patent system.
While probably no other individual will agree with every

conclusion reached, respect must be given them and no one

can read the book without feeling that, although the patent
system is good, it has some very definite defects which can

be cured by adopting the proposals here outlined or some

of them. Many of the matters treated are being consid
ered by the various engineering and patent law associa
tions and no patent lawyer should consider himself compe
tent to pass upon any suggested amendments to the patent
statutes unless he has read this book. It might well also
be in the hands of every member of Congress voting on

patent revisions and especially those assigned to the patent
committees in the House and Senate. The profession owes

a debt of gratitude to Mr. Spencer and those in control of
the Linthicum Foundation for inspiring the work.

Karl Fenning.*

pupendobf, samuel�ei/ementorum jurisprudentiae

UNIVERSALIS LIBRI DUO�Volume I, The Photographic Re

production of the Edition of 1672; Pp. 377. Volume II, The Trans

lation by William Abbott Oldfather; Pp. 304. Publications of the

Carnegie Endowment for International Peace. Oxford University

Press, 1931.

Here is a word to conjure with in international law. Yet,
as James Brown Scott, general editor of the series, says,

the original text is scarce, and the work has not previously
been translated into English. In 1660 and 1662, thatmight
have been all right; but now, with the decline of classical

?Professor of Patent Law, Georgetown Law School; formerly As

sistant U. S. Commisisoner of Patents.
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studies in the universities and the consequent decline of

Latinists, amateur as well as professional, the language is

important. I suppose, as scholars of the future grow to

discrimination and maturity, Latin will indeed be dead.
Thus we are undoubtedly indebted to the Carnegie Endow

ment for making this text available in a translation. Per

haps the fact that it has been "much quoted but little read,"
is due as much to an ignorance of Latin as to the scarcity
of the text. The text itself is here reproduced according to

the Carnegie custom, in photographic facsimile, thus obvi

ating all those errors which are bound to occur with all

printing. The translation is facile enough, easy and flow

ing and not as tortuous as an amateur Latinist would
create for himself. For instance, in Definition V, section
20, "ut taceam ancipitem Martis aleam," is rendered : "not
to mention the uncertain cast of the dice of Mars"�both
liberal and accurate, and what more could you wish?
Pufendorf is, of course, a classic. As such, it is not

amazing that he is "little read" for the classics have a habit
of being quoted, and re-quoted, and re-quoted and re-quoted,
in texts and treatises down the ages, and of not being read.
But suppose you read a modern novel. And suppose you
then turn to a classic, to Thackeray, for instance, and find
Becky Sharp prancing down the page. You then will
realize what we mean when we call a book a classic. The
same thing is true of Pufendorf. Read him! His clear
and logical analyses, his rapid flow of precise thought,
amazes you. You spend a few hours in an atmosphere of
pure intellectuality which is remote from the petty elements
of the "case at issue" and the "stare decisis." You think.
Perhaps you may re-create the habit of thinking.
Pufendorf is interesting. To read him restores history,

those days when kings maintained regular armies for the
glory of their kingdoms and the defeat of their enemies.
Here is a side light. We are inclined nowadays to think
of the stipulation of The Hague that war should be "de
clared"1 as something in the interests of fair play, to pre
vent unfair surprise�something like Jack Dempsey and
Tunney touching gloves in the middle of the ring. We
ruminate as to whether the declaration of the Japanese
against the Russians, on the very eve of the Port Arthur
naval attack, was actually fair and fairly in advance of
actual hostilities. But these ruminations are futile. They
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remind me of a remark once made to me by John Bassett
Moore. I had an idea. It was an apparently correct devel
opment of a phrase in a ratified international convention. I
thought it might represent a true interpretation of some
thing in international law. John Bassett Moore (I refuse
to call him Doctor, or Professor, or Judge, for his name

and fame are above titles) thought a moment and said:
"If that be true, the years I have spent in the study of
history are utterly wasted."
That is why we should read Pufendorf, and all the other

classics, too. To learn the theory of the time in the light of
the facts. Actual historical fact coupled with contemporary
theory, makes history and meaning and enlightenment.
Think of this seventeenth century as a time when "civilized
nations came to regard it as their greatest honor to seek
glory in war. Hence came customs regarding the exemp
tion of definite things and persons from the violence of
war, . . . the customs of those who regard war as one of
the liberal arts, precisely as, among the gladiators, he who
has wounded his adversary contrary to the rule of the art,
is accused of being maladroit." (Definition XIII, Section

25) Puffendorf makes a distinction between a "just" war
waged for a just national purpose, and the war of a sover

eign who amuses himself with "unjust wars" as a sort of

game. And thus we find Pufendorf saying that the purpose
of a formal declaration of war is "not that the enemy may
have time to prepare himself for resistance, but to make

clear that the war is not being conducted as a private
venture of a few, but as a public enterprise, and that the

enemy may accordingly know with whom he will have to

deal." (Definition III, section 6.)
Elbridge Colby.*

American Barracks, Tientsin, China

HOW TO FIND THE LAW�by Fred A. Eldean. West Publishing

Company, St. Paul, 1931. Pp. 782.

There is an apochryphal story regarding Chief Justice

Marshall and Justice Story intimating that the former

always luminously by deductive analysis reached a just
decision, while Story was relied upon for the authorities

on the infrequent occasions on which they were cited by

�See footnote p. � .
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the Chief Justice. Here was an ideal combination, for the
erudite Story was a book man, a law teacher, a text-book
writer, with whom, it may be said, authority stood for
more than it did for Marshall. We think of Marshall as a

statesman (regardless of his short service as Secretary of
State) as well as a jurist, whereas Story has come to mean

to the law juristic accomplishment solely. There is much of
the Marshall and much of the Story in each lawyer. Con
stitutional questions found unsettled before 1801 were left
as binding precedents in 1835, the year of Marshall's death.
Today the lawyer must know his precedents because of the
vast number of cases covering every branch of the law in
the greatest detail. The problem of the lawyer is to select
the best of competing precedents, and he must be a Story
rather than a Marshall.
Mr. Eldean has for many years visited American law

schools showing students proper methods of legal research.
In his book "How to Find the Law," he has gathered
together an arsenal of workable knowledge that no lawyer
or law student can afford to overlook in such accessible
form. He has not confined himself to the publications of any
one house, but to all the publishers generally. I recommend
that this book find a place in each lawyer's library because
nowhere else is the knowledge it contains so readily avail
able. The book is very practical from the standpoint of the
practicing lawyer because of the suggestions, for example,
in chapter 19, "The Brief on Appeal," as well as for the
preceding chapter dealing with "The Trial Brief," in addi
tion to research information.
A few words should be said regarding the student's note

book and its future use after the student's admission to
the bar. A well-written note book briefing the decisions in
any case book, noting the questions asked by teacher and
student, and the answers given, is a very useful auxiliary
to Mr. Eldean's book. Such note books have been of his
torical value, for example, the note books of the students of
Langdell, Maitland and Ames in providing data for the
publication of what would otherwise be their incomplete
views on legal topics. Fortunate is the law student who
keeps a good note book, for it will not merely aid him
later, but will inculcate that habit of careful analysis with
out which no lawyer is really successful.
It is well to reason on principle and it should not be dis-
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couraged, but having done so, nothing is more effective
with a court than the citation, in addition, of one or two
cases in point, accurately and briefly given. Sometimes
there is no precedent, as in the case of Skahan et al. v. The

County Commissioners, 9 Pa. District and County Reports,
435. (1927) . There Conway and other candidates for county
offices in Philadelphia filed their nominating petitions at
3:10 P. M. on the last day for filing petitions, and the
Commissioners had placed on each official form of petition
that no petition would be received for filing after 3 P. M.
on the last day provided by law for the receipt of executed
petitions. By his agent, Conway presented his petition at
3 :10 P. M. on the last day, but the office of the Commis
sioners had not yet been closed and clerks were in attend
ance. The Commissioners refusing to receive the petitions,
a writ of mandamus compelled them to do so nunc pro tunc

on the general ground that it was in the interests of public
policy that intending persons offer themselves for office
and that, so long as the office of the Commissioners is

open, petitions be received. This was a case without a pre
cedent which has itself become a precedent, but the happi
ness of establishing such a precedent does not often come

to one. "How to Find the Law" is still the problem, and
Mr. Eldean makes the process less difficult, and looking
up the law can become a very pleasant pursuit. Now the

age of Marshall is gone, and the technique of Story remains,
and Story is still authority, successive editions of his text

on Equity having made it the leading authority in England,
and his American texts are always good reading in con

junction with a book like Mr. Eldean's. When Dr. Colombos

at The Hague last summer cited Story on the Conflict of

Laws as an Englishman, the writer remonstrated, "I did

make a mistake," replied the English barrister, "but we in

England always think of him as an Englishman." With

the unjustified indifference of English lawyers towards Am
erican law, this compliment was timely if not a little puz

zling. L- c- c-

THE INTERSTATE COMMERCE COMMISSION, Part I�by I. L.

Sharfman. The Commonwealth Fund, New York, 1931. Pp. 317.

This work on the volution of the Acts of Congress to

regulate interstate commerce is one of a series of studies in

Administrative Law and Procedure projected by the Legal
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Research Committee of the Commonwealth Fund. The first

of the series was Henderson's study of the Federal Trade
Commission. This work of Professor Sharfman follows.
Part One, now published, is the preliminary volume which
outlines the legislative basis for the Interstate Commerce
Commission's authority and traces its historical develop
ment through the series of acts from 1887 to date. Parts

Two, Three and Four are in course of preparation. They
will portray the scope of the Commission's jurisdiction, the
character of its various activities and the nature and
methods of its organization and procedure.
It is a matter of note that, in the welter of publications

which issue from the printing presses of the country, so

little of a comprehensive character has heretofore been
written and published concerning this, our greatest original
national adventure in the field of administrative law. The
importance of the Interstate Commerce Commission is ac

knowledged. Its part in the development of a distinctly Am
erican phase of administrative law is recognized as one of
supreme importance, for both its present and its future
influence. The Commission and the Commerce Acts are the
best means which the Congress could devise to satisfy the
needs of our time. What have been the forces at work in
bringing to their present state the commerce laws and the
governmental organization for their enforcement? How
shall the results be appraised? Professor Sharfman has
undertaken to answer these queries.
In the published part one of this work the reader will

discover a carefully prepared, well organized and scholarly
treatise. The author develops an adequate economic back
ground for his subject without at any time losing sight of
its legal aspects. Political forces are lightly sketched or

are merely suggested and there is little if any digression
into matters of such nature. Each historical step in the de
velopment of the Commerce Act is clearly indicated. No
important item is omitted. It is difficult to point out any
part of the treatment of the subject as better than another,
unless it be that in his discussion of the significance of the
Transportation Act of 1920, the author finds the material
which inspires his best effort. To the casual reader, the
copious footnotes may prove disconcerting. But to the stu
dent of the subject it will at once be clear that, while the
author has made the body of his text almost entirely his
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own with few and brief quotations, he has made one of his
most valuable contributions in tracing the influence which
the Commission itself has had in the molding of the stat
utes. The material used for this purpose is amply set forth
in the notes and is taken from the annual and special
reports of the Commission and from its reported decisions.

Robert A. Maurer.*
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