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THE EDICTS OF THE EMPEROR AUGUSTUS DISCOVERED AT 
CYRENE AND THEIR IMPORTANCE FOR ROMAN LAW

Martin R. P. McGuire

I N 1927 the Italian archeologist, Gasparo Oliverio, un
earthed a marble stele in the market place, or agora, 

of the city of Cyrene in North Africa. This stele, one of 
the most important archeological finds in recent years, 
bears on one face the text of five edicts of the Emperor 
Augustus. The first four edicts, all of the year 7-6 B. C., 
relate to Cyrenaica alone, while the fifth, dated 4 B. C., 
concerns the whole Empire, and acquaints the provincials 
with a decree of the Senate passed in that year under the 
inspiration of Augustus, by which a new procedure is put 
into the effect for the trial of cases of extortion.

The edicts are written in Greek. The first four were 
undoubtedly written in Greek either by Augustus himself 
or under his direction, while the fifth is a translation into 
Greek from a Latin original. If the mistakes due to the 
carelessness and ignorance of the engraver who did the 
lettering are discounted, it may be said that the Greek, 
especially in the first four edicts, is more idiomatic and of 
better quality than we are accustomed to find in similar 
inscriptions.

The long text of one hundred forty-four lines is in an 
almost perfect state of preservation. The stele, which once 
stood upright in the market place of Cyrene, came ulti
mately to be employed as a bench beside a small house. In 
its new function, the engraved side was turned to the wall, 
and this circumstance largely explains the good state of 
preservation o f the text.

The newly discovered edicts of Augustus are of great 
interest and importance to all students of classical an
tiquity, but particularly to students of Roman Law. They 
shed considerable light on certain phases of Roman legal
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procedure under the early Principate, and they supply new 
and most welcome data on the relations between the first 
Princeps and the Senate in the general administration of 
the Empire.

My purpose in this paper is to present an English trans
lation of the five edicts, and to outline the features in each 
edict that have special significance for Roman Law. Within 
these limits detailed treatment of the material is quite im
possible. Hence, at the end of my paper, I shall indicate 
the most important studies on the edicts that have appeared 
to date. In these studies a full discussion of all the ma
terial contained in the edicts can be found, and particularly 
a critical examination of a number of problems connected 
with them. In my translation I have striven above all for 
accuracy, and then to reproduce, so far as English idiom 
will permit, something of the flavor of the original.

Edict I

Imperator Caesar Augustus, Pontifex Maximus, Holder of the 
Tribunician Power for the 17th time, Imperator for the 14th time, 
states:

Since I find that in the Province of Cyrene, there are altogether 215 
Romans of all ages, having a census of 2,51)0 denarii or more, from 
whom the iudices are chosen, and since embassies from the cities of 
the province have complained that among these (Romans) there are 
certain sworn groups which oppress the Greeks in trials on capital 
charges, the same persons in turn acting as accusers and bearing 
witness in one another’s favor, and since I myself have ascertained 
that certain innocent persons have been oppressed in this manner, and 
have been made to suffer the extreme penalty, until the Senate shall 
have deliberated on this matter or I myself shall have found some
thing better, I think that the governors of the Province of Crete and 
Cyrene henceforth will act duly and rightly, if, in the Province of 
Cyrene, they put on the jury-panel the same number of Greek iudices 
from those having the highest property qualifications as of Roman 
iudices, neither Greeks nor Romans to be less than 25 years of age, 
nor to have a census and property qualification less than 7,500 denarii, 
provided of course that a sufficient number of such men are avail
able; or, if in this manner the necessary number of iudices cannot be 
made up, the governors, in the instance of trials of Greeks on capital 
charges, shall put on the jury-panel, iudices who possess half, and not 
less than half, the property qualification mentioned.

If an accused Greek, on the day prior to that on which the accuser 
begins to speak, permission having been granted him to decide whether 
he wishes all his iudices to be Romans or half of them to be Greeks, 
chooses the latter alternative, then, when the lots have been weighed 
and the names inscribed upon them, let the names of the Romans be 
drawn from one urn, those of the Greeks from the other, until the
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number 25 is reached in each group. From these names, let the ac
cuser, if he so wishes, reject one name from each group; the accused, 
three names in all— but he shall not reject all Romans or all Greeks. 
Then let all the rest be dismissed to render their decision, and let the 
Romans separately cast their votes into one urn; the Greeks, sep
arately into another. Then, when a separate count has been made of 
the votes of the two groups, let the governor publicly announce what 
the majority of all the judges have decided. And since the relatives 
of the victims do not generally leave deaths caused by criminal acts 
unavenged, and since it is probable that those liable to accusation 
will not lack Greek accusers who will exact justice for their murdered 
relatives or fellow citizens, I think that the future governors of Crete 
and Cyrene will act duly and rightly, if in the Province of Cyrene, in 
the instance of the murder of a Greek, whether man or woman, they 
shall not permit a Roman to be an accuser against a Greek, unless he 
should be one who has been honored with Roman citizenship, and 
should be making a capital charge on account of the murder of one 
of his relatives or fellow citizens.

Edict II

Imperator Caesar Augustus, Pontifex Maximus, Holder of the 
Tribunician Power for the 17th time, states;

Publius Sextius Scaeva ought not incur ill-will and blame because he 
took care to have sent to me as prisoners from the Province of Cyrene, 
Aulus Stlaccius Maximus, son of Lucius, and Lucius Stlaccius Macedo, 
son of Lucius, and Publius Lacutanius Phileros, freedman of Publius 
(Lacutanius), since they stated that they knew something that per
tained to my safety and to the public welfare, and that they wished to 
declare it. For Sextius did this with propriety and vigilance. For the 
rest, since they know nothing that pertains to myself and to the pub
lic welfare, and have made it clear to me that what they said in the 
Province was a fabrication and a lie, I have freed them and I dismiss 
them from custody. Aulus Stlaccius Maximus, however, whom the en
voys of the Cyrenaeans accuse of having removed statues from public 
places, among them also the one on which the city inscribed my name, 
I forbid to leave the city until I have examined into this matter.

Edict III

Imperator Caesar Augustus, Pontifex Maximus, Holder of the 
Tribunician Power for the 17th time, states:

If any persons from the Province of Cyrene have been honored with 
the right of citizenship, I command that they in no less degree shall 
discharge their share in the public burdens of the Greek community, 
with the exception of those to whom, in accordance with a law or de
cree of the Senate, by decree of my father or by my own, immunity 
has been granted together with the right of citizenship. And these 
same persons to whom immunity has been granted, shall enjoy im
munity on the property which they had at that time, but shall be 
liable to contribution on all over and above that has been subsequently 
acquired.
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Edict IV
Imperator Caesar Augustus, Pontifex Maximus, Holder of the 

Tribunician Power for the 17th time, states:
In all legal actions between Greeks which may henceforth arise in 

the Province of Cyrene— with the exception of persons accused on a 
capital charge, in the instance of whom the governor of the Province 
must judge and decide himself, or furnish a bench of jury men—  
Greeks shall be chosen as iudices, unless a defendant or accused person 
wishes to have Roman citizens as judges. But for the parties, for 
whom henceforth Greek judges will be given in accordance with this 
decree of mine, no judge shall be given from that city from which 
the plaintiff or accuser shall come; or from that from which, the de
fendant or accused person.

Edict V

Imperator Caesar Augustus, Pontifex Maximus, Holder of the 
Tribunician Power for the 19th time, states:

The decree of the Senate which was passed in the consulship of C. 
Calvisius and L. Passienus in my presence, and to which I affixed 
my signature, relating to the safety of the allies of the Roman people, 
I have resolved to send into the Provinces and to add to my announce
ment, in order that it may become known to all who are under our 
protection. From this it will be clear to all the inhabitants of the 
Provinces what care I and the Senate take to prevent any of our sub
jects from suffering any kind of injustice or extortion.

Decbee of the Senate

In regard to the matter which was discussed by the consuls, C. 
Calvisius Sabinus and L. Passienus Rufus, concerning which Impera
tor Caesar Augustus, our Princeps, on the approval of the council 
which he had drawn by lot from the Senate, desired a report to be 
brought through us before the Senate, i. e., the question of the safety 
of the allies of the Roman people, the Senate decreed: Whereas our 
ancestors established a legal procedure for the recovery of monies, in 
order that our allies could more easily prosecute for wrongs received, 
and could recover monies of which they had been unjustly deprived, 
and whereas trials of this nature are sometimes quite burdensome and 
inconvenient for the very ones for whom the law was made, since poor 
men and those who are infirm through sickness or age must be sum
moned from distant provinces as witnesses, the Senate decrees: If 
any of the allies, after the publication of this decree of the Senate, 
wish to recover monies which have been wrongly taken from them, 
whether publicly or as private individuals— provided they do not 
bring a capital charge against the offender— and come forward, and 
make this known to one of the magistrates who has the right of con
vening the Senate, the magistrate shall introduce them as soon as 
possible to the Senate, and furnish as an advocate to speak for them 
in the Senate, whomsoever they ask for. But he shall not be chosen 
against his will as advocate, who has been granted immunity from 
this duty by the laws.

In order that the charges which they bring forward in the Senate 
may be heard, let the magistrate who introduces them to the Senate,
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on the same day, in the presence of the Senate—provided that not 
less than 200 are present— choose by lot four men from all the ex
consuls living in Rome itself or within twenty miles of the city; four 
likewise, from all the expraetors living in Rome itself or within 
twenty miles of the city; and two likewise, from all other senators or 
from those who have the right of voting in the Senate living at the 
time either in Rome or within twenty miles of the city. But let him 
choose no one by lot who Is seventy or more than seventy years of 
age; or who is holding a magistracy or official authority (potestas) ; 
or who is president of a law court; or who is curator of the corn dis
tribution; or whom sickness prevents from assuming this duty, and 
who has declined under oath on this ground in the presence of th« 
senate, and has furnished three senators to swear to it; or who is con
nected with the accused through kinship or marriage, and therefore 
by the lex Iulia iudiciaria cannot be compelled against his will to tes
tify in a public trial; or whom the defendant under oath in the Senate 
declares to be his enemy— but he shall not thus under oath reject 
more than three. From the nine who have been chosen by lot in this 
manner, let the magistrate who has conducted the appointment by lot, 
see to it that within two days those who claim the money and those 
from whom they claim it, reject alternatively, until five are left. If 
any one of these judges dies before the case has been judged, or if 
any other cause prevents him from judging and his excuse is approved 
under oath by five senators, then, let the magistrate, in the presence 
of the judges, and of those who claim the money, and of him from 
whom they claim it, appoint by lot one from the men who are of the 
same rank, and who have held the same magistracies which have been 
held by the deceased in whose place he is being appointed— provided 
that he shall not appoint by lot a man who, in accordance with this 
decree of the Senate, cannot be appointed by lot in the case of the de
fendant concerned. Let the judges who have been chosen hear and 
pass judgment on this point only; the charges of extortion from com
munities or from private individuals which are made against the de
fendant. And whatsoever sum of money the accusers show to have 
been taken from them publicly or privately, the judges shall order 
this same to be repaid, provided that they give judgment within thirty 
days. Those who must hear and pass judgment in these cases, shall, 
until they have heard and passed judgment, be exempt from all public 
duty, save that of public worship. The Senate decrees further, that 
the magistrate who has conducted the appointment of the judges by 
lot, or, if he should be prevented, the consul having priority in speak
ing (at the time) shall preside over this board of arbitration, and shall 
permit the summoning of witnesses who are in Italy; provided that 
he shall not allow one making a claim for wrong done to a private 
individual to summon more than five, and those making a claim for 
wrong done to the community, not more than ten. The Senate like
wise decrees that the judges who may be chosen by lot in accordance 
with this (decree of the Senate) shall declare openly what seems right 
to each, and that the verdict rendered by the majority shall be de
cisive.
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Edicts I and IV are concerned with judicial reforms in 
the Province of Cyrene. It is clear from Edict I that civil 
cases, as well as criminal cases involving a capital charge, 
had been tried by a very small number of Romans living 
in the province. Augustus, having ascertained that com
plaints of judicial injustice as practiced by these Romans 
were true, introduces two reforms: (i) the property quali
fication is to be tripled, and (ii) half the jury shall be 
Greek, unless the accused wishes a Roman jury. In Edict 
IV he adds (i) that in all actions between Greeks— outside 
of capital charges— Greek iudices shall be assigned, unless 
the defendant wishes to have Roman citizens; no Greek 
iudex, however, to be taken from the city of the plaintiff 
or that of the defendant; and (ii) that in capital cases in
volving Greeks only, the governor must judge himself, or 
must furnish a jury court to judge in such instances.

The information furnished in Edict IV on the trial of 
civil actions between Greeks is very welcome, because, apart 
from what Cicero tells us about Sicily and Cilicia, we know 
very little concerning this phase of the administration of 
justice between natives in other provinces.

But to students of Roman Law the most important new 
fact presented by Edicts I and IV is this: they clearly 
indicate the existence in the Province of Cyrene of a system 
of criminal justice that is modelled on the quaestiones 
perpetuae at Rome. The reforms of Augustus simply 
modify already existing practice. The iudices are jurors, 
and the governor is not a judge, but is rather president of 
the tribunal, whose decision he puts into effect. As Professor 
Anderson observes: 1 “ This is a unique phenomenon. So 
far as our evidence goes, there is nothing which points to 
the existence of such a system in any other province, so 
that Mommsen could affirm (Strafrecht, p. 239) that in 
criminal administration the provincial governor was not 
bound by the jury-system, as he was in civil cases and as 
the praetors were in the criminal procedure in Rome.” 
Mommsen’s view must now be revised in the light of the 
new evidence. In Cyrenaica we find in use in criminal 
cases a direct cognitio by the governor, and, at the same 
time, the system of trial by jury, which is retained and 
reformed by Augustus in favor of the native inhabitants. i

i Journal of Roman Studies vol. 17 (1927) p. 41.
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Professors Anderson, Wenger, and Stroux regard the 
two methods as alternatives. They explain the apparent 
contradiction in the language of the two edicts on the crimi
nal jurisdiction of the governor— Edict I restricting the 
governor’s criminal jurisdiction, and Edict IV recognizing 
his competence to decide in criminal cases by direct 
cognitio— by considering Edict I as facultative and not 
obligatory. The tone of the two edicts would seem to indi
cate, moreover, that the judicial competence of a provincial 
governor in criminal cases was already long established, as 
against Mommsen’s opinion (Strafrecht, p. 238) that no 
provincial governor had judicial competence in criminal 
cases before the time of Augustus.

The two edicts in question have a further interest, par
ticularly to the historian. They furnish excellent evidence 
for the dominant position of the Princeps, from the first, in 
the administration of the Empire, even as regards the sen
atorial provinces. Thus embassies from the senatorial 
Province of Cyrene appeal directly to Augustus, and the 
latter makes the significant statement that “ until the senate 
shall have deliberated on this matter, or I myself shall have 
found something better, I think that the governors of 
Crete and Cyrene henceforth will act duly and rightly,” 
etc. Edict IV is actually issued as a command. Augustus 
possessed the right o f issuing edicts to all the provinces by 
virtue of the imperium maius which he received, according 
to Dion Cassius, in 23 B. C. In recent years, Dion’s state
ment has been challenged, but the language of the present 
edicts confirms its accuracy beyond doubt. They show 
clearly that Augustus from the early years of his principate 
felt that he had the right to intervene in the affairs of 
senatorial provinces, and that this right was generally 
recognized. At the same time, they indicate the studied 
policy of the first Princeps to respect the Senate and to 
govern through it so far as possible.

The chief interest in Edict II from the legal standpoint 
lies in the statement that Augustus himself intends to con
duct the judicial investigation in the instance of a Roman 
citizen sent from Cyrene to Rome on a charge of maiestas.

Edict III is concerned with financial matters. Disputes 
had evidently arisen in Cyrene as to the obligations of those 
provincials who had received Roman citizenship. The pur
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pose of the edict is to define the status and obligations of 
such persons in relation to the Greek community.

Edict V, after a preliminary announcement that the 
Princeps has decided to send into the provinces a decree 
of the Senate inspired by himself, relating to the question 
of extortion, contains a Greek translation of this decree. 
We have to do here with a legal source of first importance, 
for the decree establishes a new procedure in cases of ex
tortion. The wording of the edict seems to indicate that 
the only existing tribunal for trying cases of extortion was 
the quaestio repetundarum._ The new procedure outlined 
in the edict is not a replacement of the quaestio repetun- 
darum, but is rather an alternative method. The pros
ecutors were free to make their choice between them. It 
now seems clear from a statement in the edict that the 
charge of extortion was a capital one under the lex Julia de 
repetundis. The form of the new procedure in the decree 
of the Senate of 4 B. C., however, is civil, and the penalty 
imposed is simply the restitution of the amount taken. The 
new procedure, therefore, made it possible for provincials 
to secure a speedy restitution of money wrongfully taken 
from them, provided they were willing to relinquish ideas 
of inflicting punishment on the guilty party. This new 
method of dealing with cases of extortion, in which the 
decree of the Senate reverts to the older form of the 
repetundae charge, the quaestio principalis ablatae pecuniae, 
as it is called by Papinian (Dig. 48, 13, 16), recalls in many 
features the old system of recuperatio in use before the 
Gracchi, although by no means identical with it. As Prof. 
Anderson observes,2 in reviewing the study of Stroux and 
Wenger, “ traditional features are here blended in what is 
an essentially new whole, inspired by a creative idea, the 
desire to lift charges of extortion out of the criminal sphere, 
with its atmosphere of passion, hatred and revenge, and to 
lead them into the more tranquil path of speedy repara
tion.” The new form of procedure, in spite of its obvious 
merits, did not last. So far as we know, it was abandoned 
by 15 A. D., to be replaced by a system of criminal justice 
administered by senatorial cognitio.

Such, in brief, are the main features of the Edicts of 
Augustus discovered in Cyrene. I have scarcely done jus

2 Journal of R oman  Studies vol. 19 (1929) p. 223.
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tice to them in the sketch given above, but I hope that I 
have at least conveyed some idea of their fundamental in
terest and importance. A prominent position is already 
assured them among our Fontes Iuris Romani, and they 
are already regarded by historians among our most precious 
documents for the history of the Early Principate. Lastly, 
they are of special significance for the biographer of the 
first Princeps. After an oblivion of more than 1900 years, 
these Edicts have now taken their place beside the Monu- 
mentum Ancyranum to render further testimony to the 
political wisdom, justice, and humanity of the Emperor 
Caesar Augustus.

Texts, Translations, and Studies of the Edicts

G. Oliverio, La Stele di Augusto rinvenuta nell Agora di 
Cirene, in : Ministero delle Colonie, Notiziario Archeologico, 
Roma, Fasciculo IV (1927) p. 15-67. This, the editio 
princeps, contains the text, a Latin and an Italian trans
lation, a commentary, and five plates.

F. Ebrard, die fiinf Edikte des Augustus fiber Reichsver- 
waltung und Rechtspflege (7-4v. Chr.) in: Philologische 
Wochenschrift, vol. 47 (1927) cols. 1193-1198, 1226-1232, 
and 1311. This article contains the text, a somewhat free 
translation into German, and a very brief commentary.

A. von Premerstein, Die fiinf neugefundenen Edikte des 
Augustus aus Kyrene, in : Zeitschrift der Savigny-Stiftung, 
vol. 48 (1928) Romanistische Abteilung, p. 419-531. This 
study contains the text, a good German translation, and an 
elaborate commentary on the legal aspects of the edicts.

J. Stroux and L. Wenger, Die Augustus-Inschrift auf dem 
Marktplatz von Kyrene, in : Abhandlungen der Bayerischen 
Akademie der Wissenschaften. Philosophisch-philologische 
und historische Klasse, Vol. XXXIV, Abhandlung 2, Mu
nich, 1928. This study contains the best text of the edicts, 
an accurate translation into German, and a comprehensive 
commentary. I have based my translation on this text.

J. G. G. Anderson, Augustan Edicts from Cyrene, in: 
Journal of Roman Studies, vol. 17 (1927) p. 33-48. This 
article contains the text of the edicts, a paraphrase of cer
tain portions of them, and a brief but excellent discussion 
of their contents. Professor Anderson has also written a 
very valuable review of the study of Stroux and Wenger in 
the Journal of Roman Studies, vol. 19 (1929) p. 219-224.
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THE UNAUTHORIZED PUBLICATION OF PHOTOGRAPHS
John R. Fitzpatrick

The right of privacy has been defined by Bouvier 1 as “ the 
right of an individual to withhold himself and his property 
from public scrutiny, if he so chooses. The doctrine is of 
recent growth, and is as yet insufficiently defined. It is 
said to be incapable of exact definition, and to exist only 
so far as its assertion is consistent with law or public policy, 
and in a proper case equity will interfere, if there is no 
remedy at law, to prevent an injury threatened by the in
vasion of, or infringement upon, this right from motives 
of curiosity, gain, or malice.”

Mr. Justice Gray in Union Pacific Railway Company v. 
Botsford,1 2 states:

“ No right is held more sacred, or is more carefully 
guarded, by the common law, than the right of every 
individual to the possession and control of his own per
son, free from all restraint or interference of others, 
unless by clear and unquestionable authority of law. 
As well said by Judge Cooley,3 ‘The right to one’s per
son may be said to be a right of complete immunity to 
be let alone.’ ”

In the Declaration of Independence we find the statement 
that “all men are created equal, that they are endowed by 
their Creator with certain unalienable Rights, that among 
these are Life, Liberty and the pursuit of Happiness.”

That “ the object and end of all government is to promote 
the happiness * * * of the community by which it is estab
lished” is laid down in Charles River Bridge Co. v. Warren 
Bridge,4 To insure the attainment of that object it is 
logically essential that the happiness of the component 
elements of the entity—the individuals— be safeguarded. 
Otherwise, we have the age-old fabled chain with its weak
ened link.

All through the books there is a constantly recurring 
recognition of this inalienable right of the individual to 
happiness, as witness the following expressions:

1 Vol. 2, 479; R aw le ’s R evision .
2 141 U. S. 250.
3 Cooley on T orts, 29.
* 11 Pet. 419, 546 (1837).
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“ The foundation of what we call ethics, or natural 
law” is “ that man should pursue his own true and sub
stantial happiness.” 5

“ The Fourteenth Amendment to the Constitution
* * * imposes a limitation upon the exercise of all the 
powers of the state which can touch the individual or 
his property * * *. Whatever the state may do, it can 
not deprive anyone within its jurisdiction of the equal 
protection of the law. And by the equal protection of 
the law is meant equal security under them to everyone 
on similar terms— in his life, his liberty, his property, 
and in the pursuit of happiness.”  County of San Mateo 
v. Southern Pac. R. R. Co.6

“ What are the privileges and immunities of citizens 
of the United States? We feel no hesitation in con
fining these expressions to those privileges and im
munities which are in their nature fundamental; * * * 
What those fundamental principles are it would per
haps be more tedious than difficult to enumerate. They 
may, however, be all comprehended under the following 
general heads: protection by the government, the en
joyment of life and liberty, with the right to * * * 
pursue and obtain happiness and safety, subject, nev
ertheless, to such restraints as the government may 
justly prescribe for the general good of the whole” ; 
Story on the Constitution.7

In Watson on the Constitution,8 the following is found:
“ In Allgeyer v. Louisiana it was held: ‘The liberty 

mentioned in the Fourteenth Amendment means not 
only the right of a citizen to be free from the mere 
physical restraint of his person, as by incarceration, 
but the term is deemed to embrace the right of the 
citizen to be free in the enjoyment of all his faculties;
* * * (165 U. S. 578, 589).

“ To the same effect are the decisions in the State 
courts. In State v. Peel Splint Coal Co., Brannon, J., 
held: ‘The word “ Liberty,” as used in the Fourteenth 
Amendment, does not mean simply exemption from 
bodily imprisonment, but liberty and freedom to en
gage in lawful business, and to make lawful contracts 
therein, to the end of earning a livelihood for self and 
family, and of acquiring and enjoying property, and 
of obtaining happiness. * * *’

s i  Cooley’s Blackstone (4th ed.) 40.
613 Fed. 772.
7 Vol. 2 (4th ed.) 559-60, quoting from Corfleld V. Coryell, 4 Wash.

C. C. 380.
8 Vol. 2, pp. 1626-27.
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“ Again, in State v. Goodwill, it was held: ‘The term 
“ liberty,” as used in the Constitution, is not dwarfed 
into mere freedom from physical restraint of the per
son, as by incarceration, but is deemed to embrace the 
rights of a man to be free in the enjoyment of faculties 
with which he has been endowed by his Creator; sub
ject only to the restraints which are necessary for the 
common welfare.’ ”

And who shall say that for some, at least, “ the pursuit 
of happiness”  does not lie in the quiet seclusion and tran
quility of a cloistered life, undisturbed by the disquiet of 
blatant publicity?

Interesting and illuminating, also, is the statement of the 
court with reference to general warrants for search and 
seizure in Boyd v. United States* that “ The principles laid 
down in this opinion affect the very essence of constitutional 
liberty and security. They reach further than the concrete 
form of the case then before the court, with its adventitious 
circumstances; they apply to all invasions on the part of 
the government and its employees of the sanctity of a man’s 
home and the privacies of life.”

Again referring to the “ privacies of life,” the Supreme 
Court of the United States, dwelling on the enforced pro
duction of evidence, in the case of Interstate Commerce 
Commission v. Brimson,'0 states:

“ We said in Boyd v. U. S., 116 U. S. 616, 630— and 
it cannot be too often repeated— that the principles 
that embody the essence of constitutional liberty 
and security forbid all invasion on the part of the 
government and its employees of the sanctity of a 
man’s home and the privacies of life. As said by 
M. Justice Field in In Re Pacific Railway Commis
sion, 32 Fed. Rep. 241, 250, ‘Of all the rights of the 
citizen, few are of greater importance or more essential 
to his peace and happiness than the right of personal 
security, and that involves, not merely protection of his 
person from assault, but exemption of his private af
fairs, books, and papers from the inspection and scru
tiny of others. Without the enjoyment of this right, 
all others would lose half their value.’ ”

A right “ implies something with which the law invests 
one person, and in resect to which, for his benefit, another, 9 10

9 116 U. S. 616, 630.
10 154 U. S. 447, 479.
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or, perhaps, all others are required by the law to do or per
form acts, or to forbear or abstain from acts.” 11

Privacy is the “ state of being in retirement from the 
company or observation of others; seclusion.” * 12

Granted that a “ right of privacy” exists, is that right 
violated by the unauthorized publication of an individual’s 
photograph ?

The Federal Constitution preserves, but does not define, 
the liberty of the press. And while “ On one point all are 
agreed, namely, that the freedom of the press implies ex
emption from censorship, and a right in all persons to pub
lish what they may see fit, being responsible for the abuse 
of the right,” 13 nevertheless, “ Liberty of the press is not 
license,”  14 and the press, “ as a scandal-monger * * * should 
be held to the most rigid limitation.” 15 And so it is said 
that “ conductors of the public press have no rights but 
such as are common to all.” 16

In the much cited article on “ The Right of Privacy,” 17 
the following is stated:

“ The principle which protects personal writings and 
any other productions of the intellect or of the emo
tions, is the right to privacy, and the law has no new 
principle to formulate when it extends this protection 
to the personal appearance, sayings, acts, and to per
sonal relation, domestic or otherwise.”

In connection with a reference to this article, which is 
generally credited with being the first article in this coun

n Austin, Jurisprudence, Lecture X V I; see also Lecture VI.
12 W ebster’s New I nter. D ict ., p. 1708.
is Story on the Constitution, § 1889; 2 K ent, 17; R awlie on the 

Constitution, c. 10; Cooley, Constitutional L im itations; 4 Black- 
stone 151; Commonwealth v. Blanding, 3 Pick. 304.

ii Fitzpatrick v. Daily States Pub. Co., 48 La. Ann. 1116, 20 So. 173.
is Metcalf v. Times Pub. Co., 20 R. I. 674, 40 Atl. 864, 78 Am. St. Rev. 

900; Gilman v. McClatchy, 111 Cal. 606, 44 Pac. 241; Moore v. Leader 
Pub. Co., 8 Pa. Supr. Ct. 152.

16 Palmer v. Concord, 48 N. H. 211, 97 Am. Bee. 605; Foster v. Scripps, 
39 Mich. 376, 33 Am. St. Rep. 70, 33 Rem. 7; Barnes v. Campbell, 59 
N. H. 128, 47 Am. Rep. 173; Upton v. Huie, 24 Ore. 420, 41 Am. St. Rep. 
863; Bronson v. Bruce, 59 Mich. 460, 60 Am. Rep. 307; Haynes V. 
Clinton Ptg. Co., 169 Mass. 512; Negley v. Ferron, 60 Md. 158, 45 Am. 
Rep. 715.

ii (1890) 4 H arv. L. R ev. 193, 209.
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try to discuss or suggest the existence of the so-called “ right 
of privacy,” it is interesting to note that in the American 
Law Register,18 an article in which the author, who signs 
simply “J. A. J.”  (but who, presumably, is one of the edi
tors, Mr. John A. Jameson of Chicago), after dwelling on a 
suggestion that photographs should be more generally used 
for evidentiary and official purposes, states:

“ As furnishing a cause of action in suits for dam
ages, but one or two cases occur to me. One would be, 
when a photograph clandestinely taken, and represent
ing its original in a ridiculous light, or publishing his 
personal defects, should be uttered maliciously, to his 
damage. Such a picture would doubtless be a libel in 
all our states, and particularly in those in which the 
old maxim, ‘The greater the truth, the greater the 
libel,’ is still in force. So, if a likeness, once lawfully 
taken, were, without permission, to be multiplied for 
gain, the artists reckoning on the beauty or distinction 
of the original for an extensive sale, it might be con
sidered whether there was not a violation of a sort of 
natural copyright, possessed by every person of his 
or her own features, for which the courts would be 
bound to furnish redress.”

Laying aside the question of privilege resulting “ when 
one becomes a candidate for public office” and “ thereby de
liberately places his conduct, character and utterances be
fore the public for their discussion and consideration,” 18 
we find the following cases bearing directly on the quaere.

In Pollard v. Photographic Co.,-* an injunction was 
granted to restrain the exhibition and sale of the plaintiff’s 
photograph on the ground that such exhibition and sale 
constituted a breach of an implied contract, and also a 
breach of confidence. The Court said:

“ The question, therefore, is whether a photographer 
who has been employed by a customer to take his or 
her portrait is justified in striking off copies of such 
photographs for his own use, and selling and disposing 
of them, or publicly exhibiting them by way of adver
tisement or otherwise, without the authority of such 
customer, either express or implied. I say ‘express or * 10

18 The Legal Relation of Photographs (1869), Vol. 8, p. 1.
is Myers v. Longstaff, 14 S. D. 98, 110; 84 X. W. 233.
10 40 Ch. Div. 345 (1888).



implied’ because a photographer is frequently allowed, 
on his own request, to take a photograph of a person 
under circumstances in which a subsequent sale by him 
must have been in the contemplation of both parties, 
though not actually mentioned. To the question thus 
put, my answer is in the negative, that the photog
rapher is not justified in so doing. Where a person 
obtains information in the course of a confidential em
ployment, the law does not permit him to make any 
improper use of the information so obtained; and an 
injunction is granted, if necessary, to restrain such 
use; as, for instance, to restrain a clerk from disclosing 
his master’s accounts, or an attorney from making 
known his client’s affairs, learned in the course of such 
employment. Again, the law is clear that a breach of 
contract, whether express or implied, can be restrained 
by injunction. In my opinion the case of the photog
rapher comes within the principles upon which both 
these classes of cases depend. * * * The customer who 
sits for the negative thus puts the power of reproduc
ing the object in the hands of the photographer; and 
in my opinion the photographer who uses the negative 
to produce other copies for his own use, without au
thority, is abusing the power confidentially placed in 
his hands merely for the purpose of supplying the cus
tomer; and further, I hold that the bargain between 
the customer and the photographer includes, by impli
cation, an agreement that the prints taken from the 
negative are to be appropriated to the use of the cus
tomer only.”

In the New York Times of June 15, 18, 21, 1890, there 
appeared a report of the case of Manola v. Stevens & 
Myers,21 in which the complainant, an actress, alleged that 
while she was engaged in a performance in the Broadway 
Theatre, the defendant surreptitiously and without her 
consent, took her photograph. She prayed for an order 
restraining the defendant from using the photograph. A 
preliminary injunction was issued ex parte and no one ap
peared for the defendant on the motion to make the in
junction permanent.

In Schuyler v. Curtis,22 a motion was made for the con
tinuance of a preliminary injunction restraining the de
fendants from proceeding with a project for making and 
exhibiting a statue of the late Mrs. George Schuyler, who
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22 15 N. Y. S. 787 (1891).
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had no children, the action being brought by her nephew, 
who was also her step-son, in behalf of himself and all her 
nearest living relatives.

“ Neither Mrs. Schuyler in her lifetime, nor her hus
band after her death, knew or consented to the project; 
and, in view of the attitude assumed by plaintiff on 
behalf of her nearest living relatives, it must be con
cluded that, so far as the family is concerned, the pro
ject is unauthorized. The defendants, however, con
tend that, irrespective of the wishes of the family, 
they have the right to commemorate her life and worth 
by a suitable monument, and to that end to receive 
subscriptions from such of the public as are disposed 
to give. They therefore contend that this action is not 
maintainable at all, and if it were, its maintenance is 
against public policy. * * *

“ The claim that the maintenance of the action is 
against public policy is based upon the argument that 
a recognition of such a right in relatives might prevent 
the public from erecting statues to Washington, to 
Lincoln, or to any other great or distinguished man or 
woman. I think, however, that the true distinction to 
be observed is between private and public characters. 
The moment one voluntarily places himself before the 
public, either in accepting public office, or in becom
ing a candidate for office, or as an artist or literary 
man, he surrenders his right to privacy pro tanto, and 
obviously cannot complain of any fair or reasonable 
description or portraiture of himself. It has not been 
shown that Mrs. Schuyler ever came within the cate
gory of what might be denominated ‘public charac
ters.’ * * *

“ It is sometimes difficult to determine in individual 
cases when one ceases to be a private and becomes a 
public character. This, however, does not destroy the 
value of the distinction, nor the grounds upon which 
it can be supported. * * * her relatives had a right to 
intervene. It is true that there is no reported decision 
which goes to this extent in maintaining the right of 
privacy, and in that respect this is a novel case.”

The above case was affirmed by the General Term,23 but 
in the Court of Appeals 24 we find the decision reversed so 
that this case cannot properly be cited (as is done in sev
eral instances in the books) as an authority recognizing the

23 19 N. Y. S. 264.
24 147 N. Y. 434 (1895).



UNAUTHORIZED PHOTOGRAPHS 141

right of privacy. In his decision, J. Peckham, inter alia, 
states:

“ This action is of a nature somewhat unusual and 
depends for its support upon an application of certain 
principles which are themselves not very clearly de
fined or their boundaries very well recognized or 
plainly laid down. * * * Briefly described, the action 
is founded upon an alleged violation of what is termed 
the right of privacy. * * *

“ For the purpose we have in view it is unnecessary 
to wholly deny the existence of the right of privacy 
to which the plaintiff appeals as the foundation of his 
cause of action. It may be admitted that courts have 
power in some cases to enjoin the doing of an act where 
the nature or character of the act itself is well calcu
lated to wound the sensibilities of an individual, and 
where the doing of the act is wholly unjustifiable, and 
is, in legal contemplation, a wrong, even though the 
existence of no property, as that term is usually used, 
is involved in the subject.

“ The question in this case is whether there has been 
proved such a violation of the rights of the plaintiff, 
even under a most liberal construction as to the extent 
of those rights, which a court of equity ought to take 
cognizance of. * * *

“ If the defendants had projected such work in the 
lifetime of Mrs. Schuyler, it would, perhaps, have been 
a violation of her individual right of privacy, because 
it might be contended that she had never occupied such 
a position towards the public as would have authorized 
such action by anyone so long as it was in opposition 
to her wishes. The fact that Mrs. Schuyler is dead 
alters the case, and the plaintiff and other relatives 
must show some right of their own violated, and that 
proof is not made by evidence that the proposed action 
of the defendants would have caused Mrs. Schuyler 
pain if she were living. * * *

“ While not assuming to decide what this right of 
privacy is in all cases, we are quite clear that such 
right would not be violated by the proposed action of 
the defendants.”

It will be observed that there is no denial of the ex
istence of such a right as the right of privacy, but the de
cision appears to be predicated on the fact that the instant 
case does not present a case wherein such a right has been 
violated. Indeed, the case inclines to a recognition of the
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right as is indicated by the statement: “ If the defendants 
had projected such a work in the lifetime of Mrs. Schuyler, 
it would perhaps have been a violation of her individual 
right of privacy, because it might be contended that she 
had never occupied such a position towards the public as 
would have authorized such action by anyone so long as 
it was in opposition to her wishes.”

In Marks v. Jaffa,™ the defendant (editor) devised a 
scheme by which he was to publish in his paper a picture 
of two actors (one of whom was the plaintiff) with an in
vitation to the readers of his journal to vote with the view 
to determining who was the more popular of the two. The 
plaintiff, who was then a law student, declined to give con
sent to the use of his name or picture for any such purpose, 
and protested against any such use thereof; notwithstand
ing which, the defendant went on with the publication. 
The bill was filed to enjoin future publications. The court 
said:

“ If a person can be compelled to submit to have his 
name and profile put up in this manner for public 
criticism to test his popularity with certain people, he 
could be required to submit to the same test as to his 
honesty or morality, or any other virtue or vice he 
was supposed to possess; and the victim selected would 
either have to vindicate his character in regard to the 
virtue or vice selected, or be declared inferior to his 
competitor— a comparison which might prove most 
odious. Indeed, he might be placed in competition with 
a person whose association might be peculiarly offen
sive, as well as detrimental, to him. Such a wrong 
is not without its remedy.

“ No newspaper or institution, no matter how worthy, 
has the right to use the name or picture of anyone for 
such a purpose without his consent. An individual is 
entitled to protection in person as well as property, 
and now the right to life has come to mean the privi
lege to enjoy life without the publicity or annoyance 
of a lottery contest waged without authority, on the 
result of which is made to depend, in public estimate 
at least, the worth of private character or value of 
ability. * * * The courts will, in such cases secure to 
the individual what has been aptly termed the right 
‘to be let alone.’ The law affords a remedy for the 
unauthorized circulation of portraits of private per- 25

25 26 N. Y. S. 908 (1S93).



sons; and the principle has even been extended to an 
actress whose picture was taken surreptiously, and 
without her consent, by means of a flashlight. * * * 
Private rights must be respected, as well as the wishes 
and sensibilities of people. When they transgress the 
law, invoke its aid, or put themselves up as candidates 
for public favor, they warrant criticism, and ought not 
to complain of it; but, where they are content with 
the privacy of their homes, they are entitled to peace 
of mind, and cannot be suspended over the press- 
heated gridiron, of excited rivalry, and voted for, 
against their will and protest. The right of the plain
tiff to relief seems too clear, both upon principle and 
authority, to require further discussion. The motion 
to continue the injunction must be granted.”

In Murray v. Gast Lithographic & Engraving Co.,26 the 
court, in refusing to restrain the publication of a portrait 
of an infant child, the father being the complainant, said:

“ The plaintiff has no right of action for a wrong 
committed against the person of another, assuming 
the unauthorized publication of a portrait of the latter 
to be an unlawful invasion of his right to the enjoy
ment of personal privacy. * * *

“ Should it now be urged that * * * the unauthorized 
publication of the portrait was and is an invasion of 
the plaintiff’s proprietary rights therein, it seems a 
conclusive answer that he is not the owner of the 
portrait, for, from his own admission, it is his wife’s 
property.”

This case would appear to be merely authority for the 
principle that a person cannot sue to enjoin the publication 
of a portrait of his infant child and does not pass upon the 
existence of a right of privacy, as is sometimes suggested 
by textbook writers.

In Corliss v. Walker,21 the action was brought by Mrs. 
Corliss for the unauthorized use of a photograph of her 
deceased husband. The case was decided in favor of the 
defendant on the ground that the husband had been a 
public character and, as such, had waived whatever rights 
of privacy he may have had.

The Court said, however:
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“ When a person engages a photographer to take his 
picture, agreeing to pay so much for the copies which 
he desires, the transaction assumes the form of a 
contract; and it is a breach of contract, as well as a 
violation of confidence, for the photographer to make 
additional copies from the negative. The negative 
may belong to the photographer, but the right to print 
additional copies is the right of the customer. Pollard 
v. Photographic Co., 40 Ch. Div. 345; Tuck v. Priester, 
19 Q. B. Div. 629. Independently of the question of 
contract, I believe the law to be that a private indi
vidual has a right to be protected in the representation 
of his portrait in any form; that this is a property 
as well as a personal right; and that it belongs to the 
same class of rights which forbids the reproduction 
of a private manuscript or painting, or the publication 
of private letters, or of oral lectures delivered by a 
teacher to his class, or the revelation of the contents 
of a merchant’s books by a clerk. (Citing cases.) In 
case of Prince Albert v. Strange, 1 Mac. & G. 25, 2 De 
Gex & S. 652, this doctrine was extended so far as to 
prohibit the publication of a catalogue of private etch
ings. But, while the right of a private individual to 
prohibit the reproduction of his picture or photograph 
should be recognized and enforced, this right may be 
surrendered or dedicated to the public by the act of 
the individual, just the same as a private manuscript, 
book or painting becomes (when not protected by copy
right) public property by the act of publication. The 
distinction in the case of a picture or photograph lies, 
it seems to me, between public and private characters. 
A private individual should be protected against the 
publication of any portraiture of himself, but where 
an individual becomes a public character the case is 
different. A statesman, author, artist, or inventor, who 
asks for and desires public recognition, may be said 
to have surrendered this right to the public. When 
anyone obtains a picture or photograph of such a per
son, and there is no breach of contract or violation of 
confidence in the method by which it was obtained, he 
has the right to reproduce it, whether in a newspaper, 
magazine, or book. It would be extending this right 
of protection too far to say that the general public 
can be prohibited from knowing the personal appear
ance of great public characters. Such characters may 
be said, of their own volition, to have dedicated to the 
public the right of any fair portraiture of themselves.”



In Atkinson v. Doherty,-* an order to restrain the unau
thorized use of the name and likenes of a deceased person 
as a label for a brand of cigars named after him, which 
was prayed for by the wife of the deceased, was denied, 
the court saying:

“ It is claimed that a man has no right to print and 
circulate the picture of another, except by his consent, 
or where, by reason of his celebrity, the public has an 
interest in him. This is a proposition of modern origin 
and is said to have the support of some cases. * * *

“ We may search the law books published before 1860 
in vain for the assertion of any such right as that 
claimed, or the denial of the right to publish the truth, 
for any lawful purpose and in a decent manner, either 
orally, in writing, or by pictures. What is a picture? 
It is one of the ways of representing a person or thing. 
It attempts imitation, rather than description. Pictures 
antedated letters, and their use was probably one of 
the earliest methods of communicating thought and 
perpetuating events. Pantomime and pictures are in
telligible to all people, while the same cannot be said 
of written or even spoken language. This generation 
owes much to the picture-writing of the ancient Egyp
tian priests. It is a pleasure to look upon a picture, 
but it is not alone because it is the picture of a friend. 
Crowds travel far to see men of celebrity or notoriety. 
We learn of places and things from pictures. They 
impart information to those who cannot or will not 
read, and many times more rapidly and effectually than 
written description would do to those who can and will. 
The picture is today an important extension of alpha
bets, which for a time largely superseded their use; 
and, if written language were to be deprived of their 
aid, literature would receive a serious blow. When it 
can be used, the picture is a much more satisfactory 
method than the use of the alphabet alone, of convey
ing an understanding of material objects, animate and 
inanimate. We are not satisfied that the homes and 
landscapes are so entirely within the control of owners 
that one commits an unlawful invasion of the right of 
privacy in looking upon their beauties, or by sketching 
or even photographing them, or that one has a right of 
action either for damages or to restrain the possessor 
of a camera from taking a snapshot at the passer-by 
for his own uses. If we admit the impertinence of the 
act, it must also be admitted that there are many im-
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pertinences which are not actionable, and which courts 
of equity will not restrain. As the right alleged is not 
a property right, and does not spring from any con
tract, it must follow that relief must be in an action 
for damages for a breach of duty upon an actionable 
wrong, or a suit to prevent a threatened injury. In 
either case such action must be based upon an act done 
or threatened which the law looks upon as a tort; and, 
if the act complained of is one which is not in the law 
denominated a wrong, there is no legal remedy. * * *

“ The law does not remedy all evils; it cannot, in the 
nature of things; and deliberation may well be used 
in considering the propriety of an innovation such as 
this case suggests.

“ We do not wish to be understood as belittling the 
complaint. We have no reason to doubt the feeling 
of annoyance alleged. Indeed, we sympathize with it, 
and marvel at the impertinence that does not respect 
it. We can only say that it is one of the ills that, under 
the law, cannot be redressed.”

It might be, as suggested in the foregoing, a serious blow 
to literature if written language were deprived of the aid 
of photography; it might also be a serious blow if the 
requisites of literature were to be considered paramount to 
the liberty and happiness of man, which would appear to 
have been done by the court in the instant case.

In Roberson v. Rochester Folding Box Company* the 
court, refusing to enjoin a merchantile firm from the unau
thorized publication of a young woman’s picture as an at
traction to accompany advertisements of a certain brand 
of flour, said:

“ The so-called right of privacy is, as the phrase sug
gests, founded upon the claim that a man has the right 
to pass through this world, if he wills, without having 
his picture published, his business enterprises dis
cussed, his successful experiments written up for the 
benefit of others, or his eccentricities commented upon 
either in handbills, circulars, catalogues, periodicals or 
newspapers, and, necessarily, that the things which 
may not be written and published of him must not be 
spoken of him by his neighbors, whether the comment 
be favorable or otherwise. While most persons would 
much prefer to have a good likeness of themselves 
appear in a responsible periodical or leading news- 29

29 181 N. Y. 538 (1902).



paper rather than upon an advertising card or sheet, 
the doctrine which the courts are asked to create for 
this case would apply as well to the one publication as 
to the other, for the principle which a court of equity is 
asked to assert in support of a recovery in this action 
is that the right of privacy exists and is enforceable 
in equity, and that the publication of that which pur
ports to be a portrait of another person, even if ob
tained upon the street by an impertinent individual 
with a camera, will be restrained in equity on the 
ground that an individual has the right to prevent his 
features from becoming known to those outside of 
his circle of friends and acquaintances. * * *

“ The legislative body could very well interfere and 
arbitrarily provide that no one should be permitted for 
his own selfish purpose to use the picture or the name 
of another for advertising purposes without his con
sent. In such event no embarrassment would result 
to the general body of the law, for the rule would be 
applicable only to cases provided for by the statute. 
The courts, however, being without authority to legis
late, are required to decide cases upon principle, and 
so are necessarily embarrassed by precedents created 
by an extreme, and, therefore, unjustifiable application 
of an old principle.

“An examination of the authorities leads us to the 
conclusion that the so-called ‘right of privacy’ has not 
as yet found an abiding place in our jurisprudence, 
and, as we view it, the doctrine cannot now be incor
porated without doing violence to settled principles of 
law by which the profession and the public have long 
been guided.”

Again, the artificial— precedent— has been mistaken for 
the real—the vindication of a right.

In Pavesich v. New England Mutual Life Insurance Co.,30 
the facts were, substantially, these: The defendant cor
poration, through its local agent, caused to be published in 
the Atlanta Constitution, a likeness of the plaintiff, which 
would be easily recognized by his friends and acquaint
ances. This was placed alongside of the likeness of an ill- 
dressed and sickly looking person. Accompanying the pic
tures was advertising copy, that, directly under the picture 
of the plaintiff, indicated that he had taken out certain in
surance with the defendant corporation. The statement 
attributed to the plaintiff was alleged, in his petition, to be
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false and malicious. The picture, it was alleged, was ob
tained by the general agent of the defendant corporation 
from one Adams, a photographer, and co-defendant, with
out the plaintiff’s consent. It was alleged, further, that the 
publication was a “ trespass on the plaintiff’s right of pri
vacy and was caused by breach of confidence and trust 
reposed” in the defendant Adams.

The Court said:

“ The question, therefore, to be determined is whether 
an individual has a right of privacy which he can en
force and which the Courts will protect against in
vasion.

“ The right of privacy has its foundation in the in
stincts of nature. It is recognized intuitively, con
sciousness being the witness that can be called to 
establish its existence. Any person whose intellect is 
in a normal condition recognizes at once that as to each 
individual member of society there are matters private 
and there are matters public, so far as the individual 
is concerned. Each individual as instinctively resents 
any encroachment by the public upon his rights which 
are of a private nature as he does the withdrawal of 
those of his rights which are of a public nature. A 
right of privacy in matters purely private is therefor 
derived from natural law. This idea is embraced in 
the Roman’s conception of justice, which ‘was not 
simply the external legality of acts, but the accord of 
external acts with precepts of the law prompted by in
ternal impulse and free volition.’ McKeldey’s Roman 
Law (Dropsie), sec. 123. It may be said to arise out 
of those laws sometimes characterized as immutable, 
‘because they are natural, and so just at all times, and 
in all places, that no authority can either change or 
abolish them.’ 1 Domat’s Civil Law, by Strahan (Cush
ing’s ed.), 49. It is one of those rights referred to 
by some law writers as absolute; ‘such as would belong 
to their persons merely in a state of nature, and which 
every man is entitled to enjoy, whether out of society 
or in it.’ 1 Bl. 123.

“ Among the absolute rights referred to by the com
mentator just cited is the right of personal security 
and the right of personal liberty. In the first is em
braced a person’s right to a ‘legal and uninterrupted 
enjoyment of his life, his limbs, his body, his health, 
and his reputation;’ and in the second is embraced ‘the 
power of locomotion, of changing situation, or moving 
one’s person to whatsoever place one’s own inclination
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may direct, without imprisonment or restraint, unless 
by due course of law.’ 1 Bl. 129, 134. While neither 
Sir William Blackstone nor any of the other writers 
on the principles of the common law have referred in 
terms to the right of privacy, the illustrations given 
by them as to what would be a violation of the absolute 
right of individuals are not to be taken as exhaustive, 
but the language should be allowed to include any in
stance of a violation of such rights which is clearly 
within the true meaning and intent of the words used 
to declare the principle. When the law guarantees 
to one the right to the enjoyment of his life, it gives 
to him something more than the mere right to breathe 
and exist. While, of course, the most flagrant violation 
of this right would be deprivation of life, yet life itself 
may be spared and the enjoyment of life entirely de
stroyed. An individual has a right to enjoy life in 
any way that may be most agreeable and pleasant to 
him, according to his temperament and nature, pro
vided that in such enjoyment he does not invade the 
rights of his neighbor or violate public law or policy. 
The right of personal security is not fully accorded by 
allowing an individual to go through life in possession 
of all of his members and his body unmarred; nor is 
his right to personal liberty fully accorded by merely 
allowing him to remain out of jail or free from other 
physical restraints. The liberty which he derives from 
natural laws, and which is recognized by municipal law, 
embraces far more than freedom from physical re
straint. The term liberty is not to be so dwarfed, ‘but is 
deemed to embrace the right of a man to be free in the 
enjoyment of the faculties with which he has been en
dowed by his Creator, subject only to such restraints as 
are necessary for the common welfare. Liberty, in its 
broad sense, as understood in this country, means the 
right, not only of freedom from servitude, imprison
ment, or restraint, but the right of one to use his fac
ulties in all lawful ways, to live and work where he will, 
to earn his livelihood in any lawful calling, and to 
pursue any lawful trade or avocation.’ See Brannon 
on Fourteenth Amendment, 111. Liberty includes the 
right to live as one will, so long as that will does not 
interfere with the rights of another or of the public. 
One may desire to live a life of seclusion; another may 
desire to live a life of publicity; still another may 
wish to live a life of privacy as to certain matters and 
of publicity as to others. One may wish to live a life 
of toil where his work is of a nature that keeps him 
constantly before the public gaze; while another may 
wish to live a life of research and contemplation, only
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moving' before the public at such times and under such 
circumstances as may be necessary to his actual exist
ence. Each is entitled to a liberty of choice as to his 
manner of life, and neither an individual nor the public 
has a right to arbitrarily take away from him his 
liberty. (Citing authorities.)

“ All will admit that the individual who desires to live 
a life of seclusion cannot be compelled, against his con
sent, to exhibit his person in any public place, unless 
such exhibition is demanded by the law of the land. 
He may be required to come from his place of seclusion 
to perform public duties— to serve as a juror and to 
testify as a witness, and the like; but when the public 
duty is once performed, if he excercises his liberty to 
go again into seclusion, no one can deny him the right. 
One who desires to live a life of partial seclusion has 
a right to choose the time, place, and manner in which 
and at which he will submit himself to the public gaze. 
Subject to the limitation above referred to, the body of a 
person cannot be put on exhibition at any time or at any 
place without his consent. The right of one to exhibit 
himself to the public at all proper times, in all proper 
places, and in a proper manner, is embraced within the 
right of personal liberty. The right to withdraw from 
the public gaze at such times as a person may see fit, 
when his presence in public is not demanded by any 
rule of law is also embraced within the right of per
sonal liberty. Publicity in one instance and privacy 
in the other is each guaranteed. If personal liberty 
embraces the right of publicity, it no less embraces the 
correlative right of privacy; and this is no new idea 
in Georgia law. In Wallace v. Railway Company, 94 
Ga. 732, it was said: ‘Liberty of speech and of writing 
is secured by the constitution, and incident thereto is 
the correlative liberty of silence, not less important 
nor less sacred.’ The right of privacy within certain 
limits is a right derived from natural law, recognized 
by the principles of municipal law, and guaranteed to 
persons in this State by the constitutions of the United 
States and of the State of Georgia, in those provisions 
which declare that no person shall be deprived of lib
erty except by due process of law. * * *

“The right of privacy, however, like every other 
right that rests in the individual, may be waived by 
him, or by any one authorized by him, or by any one 
whom the law empowers to act in his behalf, provided 
the effect of his waiver will not be such as to bring 
before the public those matters of a purely private 
nature which express law or public policy demands 
shall be kept private. This waiver may be either ex-
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press or implied, but the existence of the waiver carries 
with it the right to an invasion of privacy only to such 
an extent as may be legitimately necessary and proper 
in dealing with the matter which has brought about 
the waiver. It may be waived for one purpose and still 
asserted for another; it may be waived in behalf of one 
class and retained as against another class; it may be 
waived as to one individual and retained as against all 
other persons. The most striking illustration of a 
waiver is where one either seeks or allows himself to 
be presented as a candidate for public office. He 
thereby waives any right to restrain or impede the pub
lic in any proper investigation into the conduct of his 
private life which may throw light upon his qualifica
tions for the office or the advisability of imposing upon 
him the public trust which the office carries. But even 
in this case the waiver does not extend into those mat
ters and transactions of private life which are wholly 
foreign and can throw no light whatever upon the ques
tion as to his competency for the office or the propriety 
of bestowing it upon him. One who holds public office 
makes a waiver of a similar character, that is, that his 
life may be subject at all times to the closest scrutiny 
in order to determine whether the rights of the public 
are safe in his hands; but beyond this the waiver does 
not extend. So it is in reference to those belonging to 
the learned professions, who by their calling place 
themselves before the public and thereby consent that 
their private lives may be scrutinized for the purpose 
of determining whether it is to the interest of those 
whose patronage they seek to place their interests in 
their hands. In short, any person who engages in any 
pursuit or occupation or calling which calls for the ap
proval or patronage of the public submits his private 
life to examination by those to whom he addresses his 
call, or to any extent that may be necessary to deter
mine whether it is wise and proper and expedient to 
accord to him the approval or patronage which he seeks.

“ It may be said that to establish a liberty of privacy 
would involve in numerous cases the perplexing ques
tion to determine where this liberty ended and the 
rights of others and of the public began. This affords 
no reason for not recognizing the liberty of privacy 
and giving to the person aggrieved legal redress against 
the wrong-doer in a case where it is clearly shown that 
a legal wrong has been done. It may be that there 
will arise many cases which lie near the border line 
which marks the right of privacy on the one hand and 
the right of another individual or of the public on the 
other. But this is true in regard to numerous other 
rights which the law recognizes as resting in the indi-
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vidual. In regard to cases that may arise under the 
right of privacy, as in cases that arise under other 
rights where the line of demarkation is to be deter
mined, the safeguard of the individual on the one hand 
and of the public on the other is the wisdom and in
tegrity of the judiciary. Each person has a liberty of 
privacy, and every other person has as against him 
liberty in reference to other matters, and the line where 
these liberties impinge upon each other may in a given 
case be hard to define; but that such a case may arise 
can afford no more reason for denying to one his 
liberty of privacy than it would be to deny to another 
his liberty, whatever it may be. In every action for a 
tort it is necessary for the court to determine whether 
the right claimed has a legal existence, and for the jury 
to determine whether such right has been invaded, and 
to assess the damage if their finding is in favor of the 
plaintiff. This burden which rests upon the court in 
every case of the character referred to is all that will 
be imposed upon it in actions brought for a violation 
of the right of privacy. No greater difficulties will 
be encountered in such cases in determining the ex
istence of the right than often will be encountered in 
determining the existence of other rights sought to be 
enforced by action. The courts may proceed in cases 
involving the violation of a right of privacy as in other 
cases of a similar nature, and the juries may in the 
same manner proceed to a determination of those ques
tions which the law requires to be submitted for their 
consideration. With honest and fearless trial judges to 
pass in the first instance upon the question of law as 
to the existence of the right in each case, whose de
cisions are subject to review by the court of last resort, 
and with fair and impartial juries to pass upon the 
questions of fact involved and assess the damages in 
the event of a recovery, whose verdict is, under our 
law, in all cases subject to supervision and scrutiny by 
the trial judge, wrho may, within the limits of a legal 
discretion, control their findings, there need be no more 
fear that the right of privacy will be the occasion of 
unjustifiable litigation, oppression, or wrong than that 
the existence of many other rights in the law would 
bring about such results.

“The liberty of privacy exists, has been recognized 
by the law, and is entitled to continual recognition. 
But it must be kept -within its proper limits, and in its 
exercise must be made to accord with the rights of 
those who have other liberties, as well as the rights 
of any person who may be properly interested in the 
matters which are claimed to be of purely private con
cern. Publicity in many cases is absolutely essential
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to the welfare of the public. Privacy in other matters 
is not only essential to the welfare of the individual, 
but also to the well-being of society. The law stamp
ing the unbreakable seal of privacy upon communica
tions between husband and wife, attorney and client, 
and similar provisions of the law, is a recognition, not 
only of the right of privacy, but that for the public 
good some matters of private concern are not to be 
made public even with the. consent of those interested. 
It therefore follows from what has been said that a 
violation of the right of privacy is a direct invasion of 
a legal right of the individual. It is a tort, and it is not 
necessary that special damages should have accrued 
from its violation in order to entitle the aggrieved 
party to recover. Civil Code, sec. 3807. In an action 
for an invasion of such right the damages to be re
covered are those for which the law authorizes a re
covery in torts of that character; and if the law author
izes a recovery of damages for wounded feelings in 
other torts of a similar nature, such damages would be 
recoverable in an action for a violation of this right.”

The court unanimously decided that the action was main
tainable.

In von Thodorovich v. Franz Joseph Beneficial Assn.,31 a 
bill w7as filed by the imperial and royal consul of Austria- 
Hungary to restrain the defendants from making unauthor
ized use of the name or portrait of the Emperor Franz 
Josef. A restraining order was granted as a right secured 
by treaty, the Court stating: * * * the breach of privacy 
involved, if any, being a personal matter, which the emperor 
himself must go about to redress, and not the consul.”

While the court does not find a breach of the right to 
have occurred, it does appear to recognize the existence of 
such a right as it indicates by whom the remedy should be 
sought.

The case of Vanderbilt v. Mitchell,32 while not directly in 
point is, nevertheless, illuminating. In this case the com
plainant’s wife, having had born to her a son, who was not 
by the complainant, falsely informed the attending phy
sician that the complainant was the father of the child. 
This alleged fact was subsequently made a matter of record 
by the bureau of vital statistics. The complainant prayed 
that this fraudulent record might be cancelled and that an

3 1 154 Fed. 911.
32 72 N. J. Eq. 910 (1907).
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injunction issue restraining both mother and child from 
claiming status, name or property of a child of lawful issue. 
“ * * * the gravamen of the bill * * * does not seek a divorce 
dissolving any existing valid status * * * but a judicial de
termination of the matter of the alleged status of paternity 
prima facie created by this certificate, to determine that 
such alleged status does not exist and to give adequate 
relief.” The defense set up was that complainant did not 
show that any of his property rights had been affected, and 
the ruling of the Vice Chancellor was in consonance with 
this view. The decision, however, was reversed on appeal 
and the complainant was given relief.

The case discusses the principles on which equitable 
jurisdiction is entertained and, pertinently states,33

“ If it appeared in this case that only the complain
ant’s status and personal rights were thus threatened 
or thus invaded by the action of the defendants and by 
the filing of the false certificate, we should hold, and 
without hesitation, that an individual has rights other 
than property rights, which he can enforce in a court 
of equity and which a court of equity will enforce 
against invasion, and we should declare that the com
plainant was entitled to relief, and to a decree estab
lishing the truth as to the paternity of the child, re
lieving the complainant of the * * * burden prima facie 
put upon him by the false record and preventing the 
wife from perpetrating a fraud upon the husband. 
Pavesich v. N. E. M. L. I. Co., 122 Ga. 190, adopting 
the dissenting opinion of Justice Gray, and rejecting 
the doctrine laid down by the majority in Robertson v. 
Rochester Folding Box Co., 171 N. Y. 538, a case seldom 
cited but to be disapproved, the force of which was sub
sequently removed by statute. Laws of N. Y. 1903, 
p. 308, ch. 132.”

In Edison v. Edison Poly form  Co.,34 Thomas Edison’s pic
ture was used, in connection with a purported statement of 
his, on a medicine bottle. Suit was brought to “ restrain 
the defendant from using the name ‘Edison’ as a part of its 
corporate title or in connection with its business, or in con
nection with any advertisements circulated or published by 
it, and from holding out that complainant is the inventor

33 p. 919.
34 7 3 N. J. Eq. 136 (1907).
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or manufacturer or seller of the preparation sold by. the 
defendant.”

With reference to the use of the photograph the Court 
said:

“ In Robertson v. Rochester Folding Box Co., 171 
N. Y. 438, however, the suit was brought on behalf of a 
living person, a young lady under age, to restrain a 
flour company from putting her likeness upon prints 
advertising its flour. The allegation admitted by the 
demurrer was that the company was printing, selling 
and circulating twenty-five thousand of these like
nesses, with the result of humiliating her and of caus
ing mental distress and physical sickness. A bare 
majority of the court of appeals overruled the decision 
of the appellate division and held that no cause of 
action was set forth in the complaint. This case re
sembles the case in hand in that the defendant is here 
seeking to make an unauthorized use of Mr. Edison’s 
likeness. It differs from it in the fact that no attempt 
was made to induce the public to believe that the per
son depicted was recommending the flour. This case 
cannot be sustained on principle, and has been disap
proved by the supreme court of Georgia in Pavesich v. 
New England Life Insurance Co., 122 Ga. 190, and by 
our own court of errors and appeals in Vanderbilt v. 
Mitchell, not yet reported (supra). If a man’s name 
be his own property, as no less an authority than the 
United States Supreme Court says, it is (Brown Chemi
cal Co. v. Meyers, 139 U. S. 542), difficult to understand 
why the peculiar cast of one’s features is not also one’s 
property, and why its pecuniary value, if it has one, 
does not belong to its owner rather than to the person 
seeking to make an unauthorized use of it.”

In Foster-Milbum Co. v. Chinn,35 the plaintiff in error 
published a picture of the defendant in error, together with 
a purported statement from him, indorsing Doan’s Kidney 
Pills. Suit was brought on the ground that the publication 
was entirely unauthorized and libellous.

The case was remanded for new trial on the ground of 
error in admitting certain testimony, but the Court spe
cifically stated: “While there is some conflict in the au
thorities, we concur with those holding that a person is 
entitled to the right of privacy as to his picture, and that 
the publication of the picture of a person without his con- 35

35 134 Ky. 424 (1909).
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sent,* as a part of an advertisement for the purpose of ex
ploiting the publisher’s business, is a violation of the right 
of privacy, and entitles him to recover without proof of 
special damages. See Pavesich v. New England Life In
surance Co., 122 Ga. 190. * * *

In Henry v. Cherry and Webb,30 where the action was in 
trespass for the unauthorized publication of plaintiff’s pic
ture in a newspaper in connection with an advertisement, 
the court is led “ to the same conclusion as that reached by a 
majority of the court in Robertson v. Rochester Folding Box 
Co., * * * ‘that the so-called “ right of privacy” has not as 
yet found an abiding place in our jurisprudence, and, as we 
view it, the doctrine cannot now be incorporated without 
doing violence to settled principles of law by which the 
profession and the public have long been guided.’ It may 
be proper to state, however, that since the rendition of the 
foregoing decision the legislature of the state of New York 
has enacted chapter 132, p. 308, of the Laws of New York 
of 1903, ‘An act to prevent the unauthorized use of the 
name or picture of any person for the purpose of trade,’ 
which went into effect September 1, 1903, whereby persons 
offending against its provisions are not only declared to be 
guilty of a misdemeanor, but also are made liable, in civil 
actions, at the suit of persons injured, by such unauthorized 
use of name or picture, to respond in damages, including ex
emplary damages, for such injury. The constitutionality of 
this statute has been sustained in the case of Rhodes v. 
Sperry & Hutchinson Co., (Oct. 23, 1908), 193 N. Y. 223, 85 
N. E. 1097.”

In Hillman v. Star Publishing Co.,31 the defendant news
paper published an article stating that the plaintiff’s 
father had been charged with a crime and published 
in connection therewith a photograph of the members of 
his family, including plaintiff, his young daughter. The 
plaintiff insisted that recovery could be sustained upon the 
grounds, both or either, “ (a) that the article and photo
graph when taken together were libellous; or (b) that the 
unauthorized publication of the photograph is an invasion 
of the right of privacy, and when coupled with the offensive 
article entitled plaintiff to compensatory damages.” Purely 36

36 73 Atl. 97 (1907). 
a? 117 Pac. 594 (1911).



on the basis of the provisions of a local statute (Sec. 292 
and 2424, Rem. and Bal. Code) the publication was held to 
be not libellous. With reference to the right of privacy, 
the Court said :

“ Although it is not contended in briefs that any 
purpose was served by the publication of plaintiff’s 
photograph— indeed, it was admitted in oral argument 
that a wrong has been done to plaintiff, as indeed it 
has—yet we find that plaintiff’s case does not fall 
within any of the rules so far recognized by the courts, 
permitting a recovery for an invasion of the so-called 
right of privacy. Unless controlled by some independ
ent consideration * * * it has been generally held that 
there is no such right. * * * Not so much because a 
primary right may not exist, but because, in the ab
sence of a statute, no fixed line between public and 
private character can be drawn. * * * The defense in 
this case is purely technical, a call to precedent as it 
has been established. A wrong is admitted, but it is 
said there is no remedy. We regret to say that this 
position is well taken. ‘We do not wish to be under
stood as belittling the complaint. We have no reason 
to doubt the feeling of annoyance alleged. Indeed, we 
sympathize with it, and marvel at the impertinence 
that does not respect it. We can only say that it is one 
of the ills that under the law cannot be redressed. 
Atkinson v. Doherty, supra,’ It is a subject for legis
lation, and to the legislative body an appeal might be 
so framed that in the future the names of the innocent 
and unoffending, as well as their likenesses, shall not 
be linked with those whose relations to the public have 
made them and their reputations in a sense the com
mon property of men.”

Clearly this a recognition of the existence of the right, 
and the decision, on this point, was resolved in favor of the 
defendant only in view of the apparent lack of an available 
remedy. But, as was said in Pavesich v. New England 
Mutual Life Insurance Company,38 “ The novelty of the com
plaint is no objection when an injury cognizable by the law 
is shown to have been inflicted on the plaintiff. In such a 
case although there be no precedent, the common law will 
judge according to the law of nature and public good.” And, 
as said in 4 Harvard Law Review, page 1, by Brandeis and
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as Supra, n. 30.
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his co-author, “ The common law, in its eternal youth, grows 
to meet the demands of society.”

In Peed v. Washington Times Company,M where the de
fendant, without the consent, expressly or impliedly given, 
of the plaintiff, published in its newspaper a picture of the 
plaintiff in connection with a news story, the court, over
ruling a demurrer to the declaration, said:

“ If the right to one’s person is a ‘right of complete 
immunity: to be let alone,’ then it would be seriously 
impaired if, without his consent, a picture of his person 
could be obtained by another and published in a news
paper.

“The right of privacy with a great many persons is 
essential to their happiness, and the publicity of today, 
which in so many directions bares the privacies and 
intimacies of life to the prurient, is to such persons, 
when the victims of it, destructive of peace of mind, 
of happiness, of the right ‘to be let alone.’ ”

This case was “ settled” between the parties and an order 
to that effect entered on February 13, 1929.

It will be observed that the cases holding against the 
claim of a right of privacy all seem to be decided on the 
basis of “ no precedent.”

The weight of authority seems clearly to recognize the 
existence of the right of privacy—the division of opinion 
being as to the existence of a remedy. From the cases 
cited, and they appear to be all the citations available, the 
majority and the better reasoning incline toward the recog
nition of the right and the existence of a remedy.

It would appear that the right “ to be let alone”— the right 
of privacy— is an inherent natural right, and that what we 
have in these photograph cases is— not an attempt to estab
lish a new right— but rather a new method of invading an 
old right. And in this connection, it will be recalled that 
photography, and, particularly, commercial advertising, are 
modem inventions and methods.

That the purpose of infringing the right of privacy may 
or may not be pecuniary is immaterial, as the remedy, if 
there be one at all, is for the invasion of such right, and is 
in nowise concerned with the motive of the infringing party. 39

39  55 Wash. L. R. 182 (1927).
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Of course, it is to be understood that in proper cases of 
privilege or waiver no remedy lies.

As regards the contention that, if such a right exists, “no 
newspaper could publish the photograph of any one no 
matter how legitimate the news nor how truthful the same 
may be,” it may be said that a newspaper, in all that it 
publishes, is limited by privilege. As was said by Lord 
Mansfield, “Whatever a man publishes he publishes at his 
peril.”  40 A newspaper does not have an absolute right in 
such matters, but, on the contrary, must confine itself 
within certain limitations. And one of those limitations is 
imposed by the recognition of the right “ to be let alone.” 
From this it will be seen that the true situation is that, 
recognizing the principle contended for, newspapers may 
publish photographs of those persons holding themselves 
out, by their words or conduct, as public characters, but 
that they may not invade the right of privacy and publish, 
without authorization, photographs, any more than they 
could with impunity, and without authorization, publish 
letters between a husband and wife, an attorney and client, 
etc. To admit of such a contention would be to admit and 
subscribe to the erroneous principle that a publisher of 
news, by virtue of his status as such, has an absolute 
privilege.

If a stranger, without authority and without incurring 
liability, may photograph a human being, and use that 
photograph for such purposes as he may desire, then he 
may also photograph, without authority and without in
curring liability, any object of another’s property, for it 
cannot seriously be contended that a man does not have as 
much right to the exclusive use of his own person as he does 
to the exclusive use, say, of his inanimate property. And, 
if a stranger, without authority and without incurring 
liability, may photograph the property of another for such 
purposes as he may desire, then the recognized owner of the 
property does not have that dominion to the exclusion of 
all others which ownership signifies, and he is, therefore, 
but a bailee, holding for the use of such as may desire to 
come and take. Clearly, this is not the law.

«  The King v. Woodfall, 776, 781.
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LEX CHRISTIANA

The Connecting Link Between Ancient and Modern Lawr
Charles Sumner Lobingier

PART II*

V. SCOPE AND CONTRIBUTIONS.
1. Introductory. We are now prepared to consider the 

substance and content of Christian law. To enter deeply 
into its details would be foreign to the present quest which 
is the extent of its influence upon the secular law of today. 
This can best be accomplished by successive surveys of the 
former’s various branches with a view to determining how 
much each contributed to the latter.

“ It is a characteristic of the Canon law,” notes Lee,* 246 
“ that it covers nearly the entire field of Christian life. 
It is the outward expression, in a legal system, of the 
Christian faith.”

Necessarily then Christian law touched many subjects 
which the Roman law did not, and vice versa. The follow
ing passage in Chaucer’s “ Canterbury Tales” 247 indicates 
those features of the archdeacon’s jurisdiction which most 
impressed the English layman 248 249 of the 14th century:

“ That boldly did execucioun 
In punischying of fornicacioun,
Of wicchecraft and eke of bauderye,
Of diffamacioun and avoutrye 
Of chirche— reeves and testamentes,
Of contracts and of lak of sacramentes.”

But Chaucer here fails to mention the subject to which 
Christian law has contributed more than to any other J4’

*For Part I, see (November, 1931) 20 G e o r g e t o w n  L a w  J o u r n a l  1.
246 H i s t o r i c a  J u r i s p r u d e n c e , 328. Ct. ante note 89.
247 See Skeat’s edition (1929).
248 "On such, a point the authority of Chaucer appears entitled to 

much weight. He is said to have been bred to the law: and certain 
parts of his Tales exhibit an acquaintance even with the forms of law.” 
Fry, S p e c i f i c  P e r f o r m a n c e , 14.

249 "There is no part of modern law so intimately connected with the 
Canon law as that relating to marriage.” Lee, op. cit. 344. Cf. 349 sq.
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and which forms the basis of the first grand division of 
modern law, viz.,

2. Persons.
a. Matrimonium.

(1) Nature.
“ Let the husband render unto the wife due benevo

lence: and likewise also the wife unto the husband.”
“ The wife hath not power over her own body, but 

the husband: and likewise also the husband hath not 
power of his own body, but the wife.” (I Cor. 
VII, 3, 4.)

“ For the husband is the head of the wife even as 
Christ is the head of the church * * * This is a great 
mystery.” (Ephes. V, 23, 32.)249a

Such is the mystical concept 250 which St. Paul would sub
stitute for the Roman manus.25' No longer is the husband 
absolute master; he is rather the family guide and leader 
with the wife substantially an equal. Fruits of this begin 
to appear in the 7th century Ecloga (XVI, 5) where patria 
potestas is shared by both spouses who also enjoy the 
usufruct of bona adventitia, or property acquired other
wise than from the father; while the mother becomes the 
“ natural tutor” upon the father’s death. In the Codex 
Juris Canonici (1111) the spouses are expressly declared 
to have equal rights and duties as to the conjugal life. 
Marriage “ did not lose the nature of a contract” 252 253 even in 
Christian law; but it “ began very early to acquire the char
acter of a sacramental act” 25S which “ was thoroughly estab
lished in the western church * * * by the second half of the

“By the middle of the 12th century * * * the marriage law of Eng
land was the Canon law.” P ollock & M aitland , II, 367-8.

249a “The pivot about which all the social or communal life is as
sumed to revolve, is the family life with its moralities, decencies and 
affections, substantially as we understand it at the present day.” 
Canon law as a Factor in Christian Civilization, Unitarian Review, 
XXVIII, 294.

250 Cf., the article on “Marriage, Mystical,” Catholic  E ncyc ., IX, 703.
251 “The Canon law knows nothing of the Roman idea of manus.” 

L ee;  H istorical Jurisprudence, 342.
252 Sentence of Rota, April 30th, 1910, Acta Apostolicae Sedis, II, 

No. 7, p. 300; Codex Jur. Can. 1012.
253 R eichel, E lements of Canon L a w , 130, 174.
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12th century,” and had “ consequences of vast importance 
for the history of matrimonial law.” 254

Duration. The attitude of Christian law toward the 
duration of marriage may best be understood by an ap
proach from its Roman background. The primitive, pa
trician confarreatio, if not actually indissoluble,255 was at 
least not easily dissolved; while the plebeian coemptio and 
usus appear to have been dissoluble only by rem ancipation  
With the rise of the “ free (without mamus) marriage,”  255b 
however, the strictness of the earlier age was relaxed and 
it became possible for either spouse to dissolve it by a 
repudium.25Sc Augustus, indeed, endeavored to regulate 
this by his Lex Julia de Adulteriis (B. C. 18) ; but he seems 
to have accomplished little more than to require seven wit
nesses to the repudium; which might (probably) even be 
oral and not served on the other spouse.255d Nor could 
parental opposition prevent children from dissolving mar
riages.2556 Concubinage, too, was permitted and the off
spring thereof (naturales liberi) might be legitimated and 
become subject to patria potestas.255f It was at this point 
that Christian law entered upon the scene.

254 H oward, Matrim onial  I nstitutions, (Chicago, 1904), I, 332, 333.
255 ibid. II, 15n. Maine expressed the opinion in his Early History of 

Institutions that the pater familias had power to dissolve the marriage 
of either son or daughter. Cf. Corbett, Roman Law of Marriage (Ox
ford, 1930), 221, 239.

255a Corbett, op. cit., 223.
255b “These three ancient forms of marriage . . . gradually fell into 

disuse, so that at the most splendid period of Roman greatness, they 
had almost entirely given place to a fashion of wedlock— old, ap
parently, but not hitherto considered reputable— which was founded 
on a modification of the lower form of civil marriage. Without ex
plaining the technical mechanism of the institution now generally 
popular, I may describe it as amounting in law, to a little more than a 
temporary deposit of the woman by her family. The consequence was 
that the situation of the Roman female, whether married or unmar
ried, became one of great personal and proprietary independence.” 
M a i n e , A n c i e n t  L a w  (Pollock’s ed.), 160.

Greenidge, Development of Marriage, Law Quar. Rev., XXI, 359, re
gards the free marriage as merely the continuation of an earlier form 
which “existed concurrently with or before the rigorous forms.”

255c C o r b e t t , op. cit., 224 s q .
255d "Its purpose being simply to provide objective proof that divorce 

had taken place.” Ibid. 239.
255e Ibid. 242.
255f Ortolan, H istoire de la L egislation R om aine  (Prichard and 

Nasmith’s trans.), 467.



LEX CHRISTIANA 163

“ Led at first by justifiable disrelish for the loose 
practices of the decaying heathen world, but after
wards hurried on by a passion of asceticism, the pro
fessors of the new faith looked with disfavor on a 
marital tie which was, in fact, the laxest the western 
world has seen. The latest Roman law, so far as it is 
touched by the constitutions of the Christian emperors, 
bears some marks of a reaction against the liberal 
doctrines of the great Antonine jurisconsults.” 255g

Constantine, as early as 326, prohibited the keeping of a 
concubine in the family home.255*1 Five years later he pro
mulgated another constitution 2551 by which, for the first 
time, grounds (though different as to each spouse) for a 
repudium were specified and its use on other pretexts pena
lized. This is said 255J to have been repealed by the pagan 
emperor, Julian (361-363), and it was not until 421 that 
the Constantinian plan was revived in the legislation 855k of 
Honorius, Theodosius and Constantius, which, however, 
mitigated the penalty. This in turn is said 2551 to have been 
abrogated by Theodosius II in 439; but he, with Valen- 
tinian, revived it ten years later,253™ specifying in great de
tail the grounds for repudium, among which, for the first 
time, it seems, was adultery on the husband’s part. But all 
this time the repudium bona gratia and communi consensu 
was left undisturbed.2550 The devout Justinian defines 2550 
marriage as “ the union of man and woman for life.” ( Con
junctio (omnis) vitae). But his legislation, as a whole, 
failed to measure up to the definition. He sought to abolish 
the travesty of repudium by mutual consent (except for 
the purpose of entering the religious life) ;255p but, accord- * 2551

2358 Main e , A ncient L a w , 161.
255h Cod. Ju st ., V (X XV I) “Starting from  Constantine, concubinage 

ceases to be a tinion which the law protects.’’ “Stocquart, Marriage 
in  R oman  L a w , Y ale L a w  Journ. XVI, 324.

2551 C o d . T h e o d ., Ill (XVI, 1).
2551 H oward, Matrim onial  I n stitu tion s , II, 31, citing Geffcken and 

Wacbter. But the reference (C od. T heod., I ll (XIII, 2) does not seem 
to support him; although the fact that new legislation became neces
sary, does.

255t! Cod. T heod. Ill (XVI, 2 ).
2551 H oward, ubi supra.
255m Cod. Ju st . V (XVII, 8 ).
255n It is expressly recognized in the rescript of Anastasius, 497. Id. 9.
2550 Inst. I (IX, 1 ); Dig. (Modestinus), X XIII (II, 1).
255p Nov. XXII (V ); CXVII (VIII-XIV).
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ing to Esmein,255q this did not become effective without cen
turies of struggle nor until the 9th century or later. More
over, Justinian not only permitted repudium but added 
various grounds 255r therefor; closing his legislation on the 
subject by condemning to a monastery for life, one who 
should attempt it on other grounds.2558 Still one can hardly 
agree with Howard’s conclusion,2551

“ that during the two centuries between Constantine 
and Justinian the legislation of the state relative to 
the vital question of divorce is practically untouched 
by the influence of Christianity.”

Was it nothing that specified grounds had been substituted 
for individual caprice, that infidelity as a ground had been 
made available to both spouses and that at least a start had 
been made toward abolishing divorce by mutual consent? 
Above all was not divorce vitally affected by recognizing 
the Episcopalis Audientia 255,1 where it was to become a 
public, judicial proceeding instead of, as previously, a 
purely private affair? 2558

Eastern Canon Law seems never, on this point, to have

25Sq_Le Marriage en Droit Canonique, II, 84, where he further says 
that, until then the Novel of Justin II (Justinian's immediate succes
sor), which reestablished repudium by mutual consent, must be con
sidered as continuously in force. The subsequent history of the ground 
is of more than usual interest. Napoleon restored it in his original 
code (art. 233, later repealed) and various other codes based thereon 
include it. (See 40 C. J., 1270 n. 33; Vance, The Divorce Laws of Yuca
tan, Georgetown L a w  Journal, XIII, 227, 246). Under Louisiana Act 
No. 269 (1916), either of the spouses who have lived apart for seven 
years, is entitled to a divorce; and thus, by agreeing so to live, such 
spouses may become divorced by mutual consent. A similar statute, 
though reducing the time to five years, was enacted this year (1931) 
in Arizona, Nevada and North Carolina; though in the last named its 
application is limited to marriages where there are neither children 
nor property, while in Nevada the rendition of such a decree is dis
cretionary with the court.

255rC o d . V (X V II); Nov. CXVII (VIII-XIV). Among t h e s e  w a s  con
cubinage.

2 55 . Nov. CXXXIV (IX ).
2 5 5 t M atrim onial  I nstitutions, II, 33.
255u C o d . J u s t ., I (IV ); Nov. LXXXVI. CXXIII.
255. “ N o intervention  of court or m agistrate was essentia l.”  H oward, 

op. cit. II, 16.
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passed beyond Justinian and his successors. The Ecloga,Wm 
its revision (Ad Procheiron Mutata), 2551 and the Procheiros 
Nomos 25r,y of the following century, all specified grounds 
for which a marriage might be dissolved. So did the Assize 
of Jerusalem 255z (dating from the 12th century and influ
enced, according to Esmein,255z1 by the Eastern Orthodox 
Church) and the 14th century Hexabiblos.255z2 All of these 
were secular collections; but they reflect Eastern Canon 
law, which, to this day, treats marriage as dissoluble on 
grounds 235z3 prescribed by Justinian and his successors.

Western Canon Law seems rather to have followed the 
later Jewish law which, even before the Christian era, was 
approaching indissolubility. For the school of Shammai,* 256 
in opposition to that of Hillel, and approved by Jesus him
self (Matt. V, 32, Cf. Mark, X, 4-9 ) taught that infidelity, 
or similar uncleanness, alone justified a husband in “ putting 
away his wife.” It was from this quarter, rather than from 
“ the later law of Rome,” as Howard 257 thought, that “ the 
ideas of the Christian fathers” appear to have been shaped. 
Yet the approach was a gradual one, even there. Augus
tine, it is said,257,1 gave “the final touch to the theory of 
indissolubility;” but within a generation after Augustine’s 
death, the Council of Vannes (465) “ expressly excepted 
from anathema, men who remarried after repudiating their 
wives for proven adultery.” 258 Early in the following cen
tury, the Council of Agde (506) limited excommunication 
to those who resorted to dissolution in order to remarry 
without establishing grounds before the bishop of the pro

255w ch. II, 14, excluding insanity. So also the Ecloga Privata Aucta, 
ch. II. But the former improved on Constantine’s prohibition of con
cubinage in the home, by making the concubine of an unmarried man, 
his wife. Ch. II, 4.

255i Ch. Ill, 2, 3.
255y Ch. XI, almost entirely devoted to the subject.
255z Kanster’s ed. ch. L X X II; Beugnot’s ed. (Paris, 1841-3), I, ch. LXXV.
255zi Le Marriage en Droit Canonique, II, 83.
255z2 Ch. II, 18.
255z3 B sm ein , op. cit. II, 84. Among these was the conversion of one 

of two infidel spouses. This, known as the “Pauline Privilege” (I Cor. 
VII, 15; Id. VI, 14) is retained in the Codex J ur. Ca n . 1120.

256 M e i l z i n e r  ( M ) ,  T h e  J e w i s h  L a w  o f  M a r r i a g e  a n d  D i v o b c e  (Cin
cinnati, 1884), 119.

257 Matrimonial Institutions, II, 14.
257a ESMEIN, Op. Cit., II, 53.
258 Hid. 57.
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vince.259 The second Council of Orleans, about a quarter of a 
century later, seems to have permitted divorce by mutual 
consent based on a ground arising after marriage.260 Coun
cils of the 8th century seem still tolerant of dissolution 2601 
and in 726, the year of the Ecloga’s publication in the East, 
we find Pope Gregory II writing to St. Boniface approving 
the remarriage of a man whose wife was disabled from con
jugal duty by infirmity.2606 The same pontiff is said 260* to 
have previously instructed his legates in Bavaria to uphold 
indissolubility; which was also the position taken by various 
other councils 260d than those mentioned above. It may have 
been with the situation in mind thus produced, and the 
efforts to adjust it, that Pollock & Maitland 260* con
cluded :

“ When we weigh the merits of the medieval church 
and have remembered all her good deeds, we have to 
put into the other scale, as a weighty counterpoise, the 
incalculable harm done by a marriage law which was a 
maze of flighty fancies and misapplied logic.”

The way out of the maze was a tortuous one but it led at 
last to indissolubility. By the middle of the 10th century 
that seems to have become the accepted practice as well as 
doctrine of Roman Canon law 260f where the marriage had 
been consumated between baptized persons. For the west
ern canonists have always drawn a sharp distinction be
tween matrimonium ratum (ratified marriage) and matri- 
monium consummatum (consummated marriage). The 
former, by Gratian and his Bologna school, was still con
sidered dissoluble. But Peter Lombard, the other “master 
builder of the Canon law,” and his school of Paris, took 
the opposite ground. The conflict was resolved by Pope 
Alexander III (1159-1181) who effected a compromise be

259ibid.;  Gratian’s Decretum, c. 1, c. 33, qu. 2.
260 E sm e in , op. cit. II, 57, quoting Bruns, II, 187.
260a Ibid.
2oob ibid. 59, quoting Jaffe, Mon. Mogunt., 89.
260cIbid, citing Jaffe, Regesta Pontif. Rom. (2nd. ed.) No. 2, 153 and 

stating that “the contradiction embarrassed the canonists.”
260d ibid. 58 sq.
260e H istory of E nglish  L a w  (2nd. e d .), II, 389.
260f H oward, op. cit., II, 124 sq., adding (59): “The Council of Trent 

introduced no essential change in the divorce law of the Catholic 
church."
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tween the extreme views, making matrimonium ratum 
indissoluble except by papal dispensation or by taking holy 
orders.260* Both of these exceptions continue in western 
Canon law today 260h while marriage, though consummated, 
between the unbaptized, may still be dissolved.2601 But the 
consummated marriage of the baptized, remains indis
soluble save by death.2601

(2) Requisites.
(a) Age. The Sabinian school of Roman jurists held 261 

that the minimum marriage age was that of puberty; but 
Justinian 262 adopted the doctrine of the rival Proculian 
school and fixed the age at 14 for males and 12 for females. 
The church at first refused to fix the age at all and child 
marriages were possible, if not common, even in England.263 * * *

360g E s m e i n , op. cit., I ,  124 s q .
260h Cod. Jur. Ca n . 1119.
“The mature doctrine of the Canon law, which is still obeyed by the 

Roman church, permits the unconsummate marriage de praesenti to 
be dissolved through papal dispensation or, ipso facto, by taking holy 
orders. . . Thus, of the old eight causes which were sufficient of them
selves to dissolve matrimonium initiatum— identical with the later 
sponsalia de praesenti— holy orders alone remains; the papal dispensa
tion has taken the place of the other seven.’’ H o w a r d , M a t r i m o n i a l  
I n s t i t u t i o n s , II, 55 and n., citing Freisen, Geschichte des canonischen 
Eherechts bis zum V erf all der Glossenlitteratur (2nd. ed., Pader- 
born, 1893.)

26oi Cod. J u r . Ca n . 1120 (the “Pauline Privilege.” See n. 265z3 ante.)
“The Christian convert abandoned by an infidel spouse is allowed to 

contract a new marriage. . . . With the spread of Catholic missions into 
many new lands, this privilege has been of increasing importance.” 
H o w a r d , op. cit., II, 54, 55.

2soj C o d . J u r . C a n ., 1110, 1119.
“The monogamy of the modern and western world is the monogamy 

of the Romans from which the license of divorce has been expelled by 
Christian morality. * * * At the present moment, Ireland is probably the 
one of all western countries in which the relations of the sexes are 
most nearly on the footing required by the Christian theory; nor is 
there any reasonable doubt that this result has been brought about 
in the main, by the Roman Catholic clergy. But this purification of 
morals was effected during the period through which monks and 
monasticism were either expelled from Ireland or placed under the 
ban of the law.” M a i n e , Early History of Institutions ( N e w  York, 
1875), 60, 61.

26ok L aw  Quarterly R eview XX, 370.
261 G a i u s , I n s t i t u t e s , I, 196.
262 Codex, V, (LX, 3 ) ;  Inst. I (X X II).
263 H oward, Matrimonial I n stitutions , I, 399-403.
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Canon law later followed the Sabinians; 264 the English 
common law 265 and the modern civil law,266 generally 
Justinian.

(b) Absence of Impediments.
(1) Consangninitas. Early Roman law prohibited the 

intermarriage of cognates within the 6th degree, computed 
by counting from one party up to the common ancestor 
and down to the other.267 Eastern Canon law retained the 
method of computation but extended the ban to all within 
the 7th degree. Western Canon law provided a new sys
tem, by which degrees were counted only from the ancestor 
to the remote descendant, and forbade marriage within the 
7th degree so computed.267' Thus uncle and niece were re
lated in the second degree, by Roman law in the third, but 
by both were ineligible to intermarry. Under Pope In
nocent III, the 4th Lateran Council (1215) fixed the 4th 
degree as that within which marriage was forbidden; but 
dispensations were authorized, and are frequently granted, 
though not permitted by the Eastern church. This has 
now been reduced to the 3rd degree.2l,7b Modern civil law 268 
adheres to the Roman method of computing degrees while 
the English law adopted the canonical.269

(2) Affinitas et Cognatio. Gaius 270 expressed what had 
long been the Roman law when he said that a man “ may 
not marry one who has been his wife’s mother, nor his son’s 
wife, nor his wife’s daughter nor his father’s wife.” The 
Christian emperors extended the prohibition to brothers-in- 
law and sisters-in-law,271 272 and (following a biblical text 
(Lev. XVIII, 16), probably intended to prohibit poly
andry) a brother’s widow and a deceased wife’s sister.87* 
It was not until 1907 that the latter prohibition was re
pealed in England. To the foregoing impediments, the

264 C o l q u h o u n , R o m a n  Civil L a w  (London, 1894), I, 494; now, 16 
and 14, respectively. Cod. Jur. Can. 1067.

265 Blackstone, Com m . I, 436, cit. Leon. Const. 109.
266 C o r p u s  J u r i s , XL, 1262 n9.
267 Ju stin ia n ’s I nst. I (X , 3 ).
2678 See ante n. 133b.
267b Cod. Jur. Can. 1076. Cf. Episcopal Canon 43 (V [I (i ) ]) .
268 C o r p u s  Juris , XL, 1263 n l5 .
269 B lackstone, Comm. II, 206.
270 I nstitutes, I, 63.
271 Codex T heodosianus, III (X II).
272 Codex T heodosianus, Ju st . V (V, 5), 393.
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canonists added their cognatio spiritualis which also re
ceived the sanction of secular law 273 and by which god
parents and godchildren were precluded from intermarry
ing; later canonical rules made most of the relationships 
attending baptism and confirmation a bar to intermar
riage.274 * These have now been reduced to that between 
minister, sponsor and subject at baptism.2748

(c) Consent. Borrowing, as often, from the later Roman 
law 273 the maxim consensus, non concubitus, facit nuptias, 
the canonists made “ consent alone * * * the essence of the 
contract.” 276 But

“ the consent must be free and deliberate. Violence 
or coercion by fear in a degree so great as to deprive 
either party of his freedom to dissent would invalidate 
the consent * * * The fear need not be absolute, but if 
it be relatively so strong as to prompt external consent 
while the party dissents internally, Canon law con
siders the requisite freedom wanting and the contract 
null and void.” 277

The Roman requirement 278 of paternal consent to the 
marriage of an unemancipated child has now virtually be
come a part of Roman Canon law,279 280 and it reappears in 
many of the modern Civil Codes.

(3) Celebration.
(a) Betrothal. In its betrothal or espousal, the church 

followed the form of the Roman stipulation

“At the beginning of the 3rd century, at the latest,” 
it is said 281 to have “ recognized betrothals as perfectly 
valid and lawful contracts. In the 4th century, in

273 Codex Ju st . V [IV  (2 6 [ 2 ] ) ]  530.
274 W estekmarck, H istory of M u m an  Marriage (5th  ed., 1921), 

II, 156.
274a Cod. Jur. Ca n . 768, 1079.
2(5 Dig., XXXV (15).
276 Ferrie v. Public Adm’r. 4 Bradf. Surr. (N. Y.) 28, 89. Cf. Catholic 

Encyc. IX, 702
277 Sentence of Rota, Feb. 26 1910, Acts Apostolicae Sedis, II, No. 8 p. 

348. Cf. Sentence of July 29, 1926, Acta Apostolicae Sedis, XVIII, 501 
(Marlborough Case).

278 Dig. XXIII, II, 2. Cf. Ecloga, II, 1.
279 Cod. Jur. Ca n . 1034.
280 See G e o r g e t o w n  L a w  J o u r n a l , XIX, 9.
281 C a t h o l i c  E n c y c l o p a e d i a , II, 538.



170 GEORGETOWN LAW JOURNAL

Africa at least, according to the testimony of St. Au
gustine,282 espousals were contracted in writing, the in
strument (tabulae) signed by the bishop, being pub
licly read, at the same time the dowry, if any, was 
given or nuptial gifts exchanged.”

But the ceremony seems to have meant more than the 
Roman sponsalia which were never actionable.283 Refusal 
of a betrothed to marry the other was penalized in the 
Ecloga (I, 1) by forfeiture of the arrhae, or earnest money, 
and, if the female was the delinquent, as much more. In 
the Ecloga ad Procheiron Mutata (I, 4) the betrothed are 
“bound by the terms of the written contract,” even if it 
were made in their infancy and they were orphans; provided 
they had waited without objection until attaining majority. 
The bishop formerly had the power to compel marriage be
tween the betrothed,284 but an action for such relief no longer 
lies.285 In England so late as the middle of the 18th century, 
their refusal, where the contract was per verba de praesenti, 
was visited with excommunication or imprisonment “ on 
a writ de excommunicato capiendo” ; where it was per verba 
de fuiuro the same penalty was imposed if there had been 
carnal knowledge or, if not, the defaulting party had to 
suffer penance.285* In 1754 Parliament enacted 286 that “ no 
suit or proceeding shall be had in any ecclesiastical court 
* * * to compel a celebration of marriage in facie ecclesiae 
by reason of any contract of matrimony after the 25th day 
of March” of that year, and the complaining party was thus 
relegated to an action for damages; 287 the first288 of 
which appears to have been decided in 1639. In the

«2Sermo VIII, 18; XXXVII, 7; CCCXXXII, 4. “The betrothal of 
Christians is effected by the payment of earnest money or a bond for 
it, or in writing.” Ecloga, I, 1.

283 So h m , R om an  L a w , 382, 457.
284 "Bishops, however, are counseled not ordinarily to enforce mar

riage in such cases, as generally it would prove unhappy.” Catholic 
E ncycl. II, 538.

285 C o d e x  J u b . C a n . 1017.
285s B u r n  E cclesiastical L aw  (4th ed. London, 1781), II, 414.
286 26 Geo. II, c. 33, a. 13.
287 “Before the Reformation no action for breach of promise could be 

maintained; for marriage was a matter of spiritual jurisdiction.” Fin
lay v. Chirney, 20 Q. B. Div. 504-5, per Bowen, L. J.

288 Stretcher v. Parker, 1 Rolle’s Abr., 22. Cf. remarks of Bowen, L. J. 
in Finlay v. Chirney, supra.



LEX CHRISTIANA 171

purely civil law jurisdictions, as a rule, no such 
action lies,289 and even in the United States it has been ably 
argued 290 that there is no common law right to bring the 
action, and also 291 that there should be none.

(b) Nuptials. After the earliest period of Roman law, 
it required no particular ceremony for a valid marriage; 
usus was sufficient.292 Following the espousals, and often 
combined therewith,293 were the nuptials. But neither 
secular nor sacred law prescribed a form therefor. Grad
ually, however, the church claimed a part in it. The bride 
mass was introduced at least as early as the 8th century.*94 
A ceremony at the church door (10th century) and finally 
“an elaborate and imposing ritual is developed” (12th cen
tury) .295 The Ecloga ad Procheiron Mutata had provided 
(IV, 10) that “ no one shall be secretly married or otherwise 
than in the presence of several persons.” Gratian’s 
Decretum (I I [5 (6 ) ] )  contained the injunction, “ Let no one

289 see my Modern Civil Law, Corpus Juris XL, 1260-1, n.93. Cf. 
Claparols v. Castro, A merican  L aw  R ev. XLIII, 759, (1909).

290 in Short v. Stolls, 58 Ind. 29.
291 “On the whole we may question whether this right to sue for 

breach of promise is not productive of more evil than good. It is ad
mitted that only one sex makes practical use of such remedy, though 
its logical application should be mutual; and of that sex, moreover, 
but few of the finer grained. It is admitted too, that the marriage 
state ought not to be lightly entered into; that it involves the pro- 
foundest interest of human life, transmitting its complex influences 
direct to posterity and involving the happiness of parents and near 
kindred; that the step, once taken, is well nigh irrevocable. From 
such a standpoint we view the marriage engagement as a period of 
probation * * * for both parties— their opportunity of finding one an
other out; and if that probation results in developing incompatibility 
of tastes and temperament, coldness, suspicion, and incurable repug
nance of one to the other, though all this may impute no vice to either, 
nor afford matter for judicial demonstration, duty requires that the 
match be broken off. What, then, shall be the consequences to the 
party who takes the initiative?” Schouler, Breach of Promise, Sou th 
ern L aw  R ev. (N. S.) VII, 65 (1881).

292 So h m , R oman L a w , 472.
293 WESTERMARCK HISTORY OF HUMAN MARRIAGE II, 433.
294 H oward, M atrimoniai. I n stitutions , I, 308.
In the Ecloga (II, 9) it is required that “the marriage shall be pub

lished by the blessing of the church or before friends as witnesses.”
“The variety of the marriage customs current among the Christian 

nations, prevented the church from singling out any one rite as es
sential.” Pollock & Maitland, II, 369, 370.

295 H oward, op. cit., I, 308.
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presume to wed or take a wife without a public ceremony.” 
Yet, almost at the same time,

“ In or about 1143, under the authority of the papal 
rescript, and seemingly one which illustrated what was 
to be a characteristic doctrine of the canon law, a mar
riage solemnly celebrated in church * * of which a child 
had been born, was set aside as null in favor of an 
earlier marriage constituted by a mere exchange of 
consenting words.296

Somewhat later a decretal 297 of Alexander III to the Eng
lish bishop of Norwich recited:

“ We understand from your letter that a certain man 
and woman * * * mutually received each other, no 
priest being present, and no such ceremony being per
formed as the English church is want to employ, and 
then that, before any physical union, another man 
solemnly married the said woman and knew her. We 
answer that if the first man and the woman received 
each other by mutual consent, directed to time present, 
saying the one to the other, ‘I receive you as mine’ * * * 
the woman ought to be restored to the first man * * *; 
if, however, there was no consent as aforesaid, ajid no 
sexual union preceded by consent de fuiuro, then the 
woman must be left to the second man.”

In the following century, the 4th Lateran Council 298 made 
general the requirement of publishing the banns.299

“ But the irregular marriage is, nevertheless, per
fectly valid. It is indissoluble (subject as hereinafter 
mentioned) and the children born in it are legiti
mate.”  300

Such continued to be the Roman Canon law doctrine as 
to the celebration of matrimony until the Council of Trent

296 Pollock & Maitland, II, 367, citing John of Salisbury’s Letters 
(Giles ed.) I, 124.

297 c. 3, X, 4, 3; Compilatio Prima, lib. IV, tit. 4 C, 6 (Friedberg 
Quinque C ompilationes 47).

298 Council, C. 3, X, 4, 3.
299 I. e. “Of calling upon all and singular to declare any cause or just 

impediment * * * against the proposed union.’’ Pollock & Maitland, 
II, 370.

300 Bryce, Marriage and Divorce, (London, 1905), 33.
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which, in its last year (1563) of session promulgated a 
canon 301 requiring a priest and witnesses for all future mar
riages.302 Legislation of a corresponding character was 
enacted in various Protestant countries, including Eng
land. The important marriage law (Ne temere) of the 
Roman church, took effect April 18, 1908, and required all 
marriages of those of the Latin rite to be “ contracted in 
the presence of the ordinary, or the parish priest or a priest 
delegated by either, and at least two witnesses.”  303 This 
has now been embodied into the Codex Juris Canonici 
(1094 sq.).

(4) Termination.
(a) Annulment. Indissolubility applies to a valid mar

riage only. Where parties have attempted to enter the 
marriage state despite some indispensible impediment, 
Canon law permits a declaration of nullity.303* The modern 
Civil Law 304 took over this doctrine; but there the codes 
provide usually their own grounds. The English common 
law 305 adopted this with other Canon law remedies; but its 
importance in the former has waned with the growth of 
statutory divorce; for annulment is a direct consequence 
of indissolubility, and is no longer needed, once the latter 
is abandoned. Indeed the absolute divorce on prenuptial 
grounds is given the effect of annulment,306 and the Ameri
can courts hardly trouble now to distinguish between the 
two.

(b) Suspension. Again, indissolubility did not, even in 
Roman Canon law, prevent a suspension of the conjugal 
life. On the contrary, ecclesiastical courts decree the

ad De Rejormatione Matrimonii, Sess. XXII, cap. 1.
302 “ Apparently it was not so much fo r  the sake o f securing the 

blessing of the church upon every m arriage, as in order to prevent 
scandals w hich  had arisen upon the breach o f a tie contracted in sec
ret, that the great and m em orable change was m ade.”  B byce, Marriage 
and D ivorce, 34.

303 “The law makes no exception in case o f mixed marriages.” Ca t h 
olic E ncyc. IX 701.

303a Cod. Jur. Can. 1069 sq.
The new Episcopal canon (43, sec. VI), adopted at Denver, Sept. 

29, 1931, provides for annulment on such grounds.
304 Corpus Juris, XL, 1268.
305 Wait v. Wait, 4 N. Y. 95; Sharpe v. Sharpe, 134 Mo. App. 278.
306 Shepherd v. Shepherd, 174 Ky. 615; Howard, Matrimonial Insti

tutions, II, 56 sq.
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right— often called “ divorce” 306a— to live apart and enjoy 
the usual incidents of single life to the innocent spouse 
who establishes on the other’s part (1) fomicatio carnalis 
(adultery) ,306b (2) fomicatio spiritualis (apostasy, heresy, 
etc.), 306c or (3) saevitia (cruelty).307 This feature was 
likewise taken over by the modern civil law 308 which desig
nates it, in codes of the Spanish group, as “ divorce” and in 
those of the French group, as merely “ separation of the 
persons” ; the effect being substantially the same. While 
this does not, of course, dissolve the marriage, it does dis
solve the conjugal partnership 307a and effects a separation of 
the marital property; although a separate proceeding for 
the latter purpose is generally available. England, as a 
Canon law country, retained the divorce a mensa et thoro; 
but it was granted only by the ecclesiastical courts. It was 
the sole form of “divorce” known in all of the early Ameri
can colonies 309 and still, as “ limited divorce,” is recognized 
by statute in most of the United States, although New 
Mexico 310 * is an exception. In one other, South Carolina,,u 
it is still the only form of divorce.

(c) Dissolution (Divortium plenum or a vinculo). Roman 
Canon law imposed the doctrine of indissolubility upon 
practically the whole of western Europe and that situation

306a Thus Las Siete Partidas of the 13th century provide for divor
tium though nothing more than separation may have been intended. 
See Scott’s trans. (Chicago 1931) 926 sq.

“Divorce, properly speaking, was eliminated from western Canon 
law; but the term, divortium remained there. Bernard of Pavia, the 
first compiler of the Decretals, had a title De Divortiis and the later 
collections retained this rubric.” E sm ein , L e M arriage en  D roit 
Canonique, II, 85.

“Originally among the canonists there was but one kind of divorce, 
i. e.} any judicial separation between man and wife, whether or not 
with the right to remarry. This led to confusion; and so the distinc
tion between divorce a vinculo quoad vinculum, and a mensa et toro 
or quoad mensam et torum was differentiated.” H oward, M atrim onial  
I nstitutions, II, 53n.

306b Cod. Jur. Can., 1129. See V inyolas, E l D ivorcio Canonico for 
C ausa  del Adulterio (Barcelona, 1930).

3 o n < -See ante n. 255r; Cod. Jur . C an . 1131.
307 H oward, ubi supra, II, 53 sq .; Cod. Jur . C an . 1131.
307 a  Corpus Juris, XL, 1271 n. 44.
308 Corpus Juris , XL, 1271 sq.
309 H oward, M atrimonial I nstitutions, II, 330 et seq.
310 Hodges v. Hodges, 22 N. Mex. 192.
sn McCreery v. Davis, 44 S. Car. 23.
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continued unchanged until the Reformation. The leaders 
of that movement repudiated the sacramental concept of 
marriage and, therewith, for the most part, its indissolu
bility .S12 The Zurich ordinance* 313 of 1525 provided ex
pressly for absolute divorce, and so did the Wiirttemberg 
ordinances 314 of 1534 and 1555 and the Scotch Parliament’s 
a ct315 of twenty years later. The English Ecclesiastical 
Constitutions of 1597 recognized dissolution, as well as an
nulment 316 and in the following century, under the name of 
“ divorce” it became firmly established in the New England 
colonies. To the south, where the effect of Puritan ideas 
was far less perceptible, formal dissolution was hardly 
known; but in New York and New Jersey the influence of 
Dutch law seems to have sufficed to sanction it, though 
judicial tribunals for its exercise were wanting. The 
Episcopal church, as early as 1808, authorized dissolution 
for infidelity, at the innocent spouse’s instance, and has re
cently reaffirmed it.316"

(b) Parentage. Upon the later Roman law, which 
treated as legitimate only “ those children, lawful at their 
birth, who were begotten in marriage,” 317 Christian law 
built a superstructure, treating as legitimate, birth during 
marriage (even “ putative” ) and indulging the presump
tion of legitimacy where birth was within 300 days follow
ing the marriage’s termination.317" Likewise all those born 
out of lawful wedlock were primarily illegitimate; but not 
all were equally unfortunate. If the parents could have 
intermarried at the time of conception, the children are 
“ natural” and are capable of legitimation; but if at that 
time some impediment would have prevented the parents’ 
marriage, the children are “ spurious” and must remain so. 
According to the nature of the impediment they are 
“ adulterous” when one or both parents is married to

si2 H oward, op. cit., II, 61 sq.
313 Richter, Beitrage zur Geschichte des Ehescheidungsrechts in der 

evangelischen Kirche. (Berlin, 1858), 314.
3H Richter, Die evangelischen Kirchenordnungen des sechszehnten 

Jahrhunderts. (Weimar, 1846).
315 Acts, III, 82. (Act of April 30, 1573).
316 H oward, M atrimonial I nstitu tion s , II, 82 sq.
3i6a Canon 43, sec. V, as adopted at Denver, Sept. 29, 1931.
317 McK enzie, R oman  L a w , (Kirkpatrick’s ed. 1911), 127.
3i7a See Cod. Jur. Can. 1115.
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another; “ incestuous” when the parents are related within 
the prohibited degree; or “ sacriligious” where one parent 
had taken the vows of celibacy. Constantine, the first 
Christian emperor, authorized (335) the legitimation of 
“ natural” children by the subsequent intermarriage of their 
parents; and although the practice was abrogated (476) by 
Zeno, it was restored (520) by Justinian (Codex, V 
[XXVII (X ) ] )  and continued to be the law in countries 
under the Roman system.318 319 Probably the church always 
recognized i t ;318a and when in 1172, Alexander III ad
dressed to the Bishop of Exeter an “ extravagant” 3,9 em
bodying the doctrine, he was merely enabling the Courts 
Christian of England to follow those of the continent in 
applying it. But the English barons kept it out of the royal 
courts and the common law never recognized that humane 
expedient.

The Justinian law likewise authorized legitimation per 
rescriptum principis 320 and this the Canon law followed 
by providing legitimation by decretal.321 The testamentary 
legitimation of Roman law 322 was likewise retained in 
Christian law 323 which also provided for compelling recog
nition of legitimacy in certain cases.324 All of these methods 
reappear in the modern civil law ; 325 but none of them in 
the English common law. Defects of the latter were also 
supplied by the Canon law in administering estates; for 
the administrator was required to retain, as curator, the 
children’s portion during their minority.326

3. Obligations. Christian law exercised no slight in
fluence upon contractual theory, especially in the develop

318 See my Modern Civil Law, Corpus Juris X L , 1282 sq.
3i8a See Cod. Jur. Can. 1116.
319 Greg. Coll., c. 6, X, 4, 17. “The Canon law was more indulgent 

than the Roman, in granting the privilege of legitimacy not merely to 
the offspring of concubinage, but to children begotten in fornication.” 
M cK enzie, R oman  L a w , 128.

320 Nov. LXX XIX  (X ).
321 “The Pope can legitimize every free man, whether he is the son 

of a priest or a layman.” Las Siete Partidas, IV (X V [IV ]), Scott’s 
trans. 953. Cf. 696.

322 Nov. L XX XIX  (X ).
323 Las Siete Partidas, IV (X V [V I]), Scott’s trans. 954.
324 id. Ill (XXII [X X ]), Scott’s trans. 790.
323 Corpus Ju ris , X L , 1282, sq.
326 P ollock & Maitland , II, 362, 444.
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ment from formal and real contracts to consensual. The 
former were often solemnized by a pledge of faith 327 and 
this the church courts compelled the pledgor to keep.328 
Indeed the canonists tended to regard as unnecessary all 
contractual formalities and to treat as enforcible even the 
nudum pactum.329 Their views find support in the subse
quent costly and interminable disputes of English law in 
applying the rules of consideration and in the absence, as 
shown by Grueber,330 of that element from certain forms of 
mandatum and depositum which English law borrowed 
from the Roman. Noticeable, too, is that element’s absence 
from the most advanced of modern codes— Das Gesetzbuch.

Not only did Christian law contribute to the develop
ment of consensual contracts in general; it produced new 
ones and modified others. The ecclesiastical attitude to
wards usury— which originally meant any compensation for 
the use of money— had some curious consequences. The 
condemnation of interest331 inaugurated the multifarious 
and unceasing attempts at evasion 332 which have attended 
usury legislation everywhere, and led to the creation of that

327 Mr. Justice Fry thought that “faith was pledged by such words 
as ‘thereto I plight thee my troth’ or ‘accipe fidem meam’ (Sohm, 
49 n, 53). It was often evidenced by the giving and taking of the hand, 
as in the wedding service.” Specific Performance and Laesio Fidei, 
Law Quarterly Rev. V, 238. “The man who pledges his faith, pawns 
his Christianity, puts his hopes of salvation in the hand of another. 
Henry II asserted his jurisdiction over such cases; Becket claimed at 
least a concurrent jurisdiction for the church. Henry was victor
ious * * * All the same, there can be no doubt that, during the whole 
of the next century, the Courts Christian were busy with breaches of 
faith.” P ollock & Maitlan d , I, 128-9.

328 Fry, Specific Performance and Laesio Fidei, L a w  Quarterly R ev. 
V, 241.

329 P ollock & Maitland , II, 195 sq., 202.
330 A Difficulty in the doctrine of Consideration, L aw  Quarterly 

R ev. II, 33, 36. Cf. Sh e rm an , R om an  L a w  in  th e  Modern W orld, II, 
sec. 800.

331 “Business in its attempt to escape from this restriction resorted 
to various evasions of the law. Our very word ‘interest’ is due to such 
an evasion. Contracts were so drawn that in case of default on the 
part of the debtor damages were fixed at a definite sum. The Roman 
phrase for damages was quod actoris interest.” S m it h . D evelopment 
of E uropean L a w , 211.

332 “Countless are the devices by which usuers endeavor to avoid 
the statute.” P a r s o n s , C o n t r a c t s , III, 108.
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form of societas known as en comandita,333 334 which permits a 
member to share in profits, but in losses to the extent only 
of his contribution; and without right to represent the 
entity or share in its administration. The Roman contract 
of mandatum was likewise modified by Christian law, as 
in the mandator’s (principal’s) exclusive enjoyment of 
rights and liabilities arising from a contract entered into 
in his behalf by the mandatarius (agent). Canon law now 
follows the civil law of contracts except where the latter 
conflicts with Christian law.333*

4. Property. Christian law accepted the Roman classi
fication of property into divine and human, and substituted 
the church for the ecclesiastical side of the Roman state. 
Thus, under Justinian (Nov. CXXXI [X III]; C X X [X ]), 
church buildings became subject to divine law, just as 
pagan temples had been, and, therefore, inalienable.383b A 
new classification of property was effected in England; for 
the church court’s jurisdiction of testaments

“ had the effect of splitting our English law of property 
into halves * * * As a general rule, land could not be 
given by testament and our king’s court was con
centrating its attention on land and crime. Mean
while the church extends her boundaries and at last 
succeeds in compassing the whole law of succession to 
movables ab intestato. * * * A certain jurisdiction over 
marriage, settlements of money or movable goods, the 
church had as part of its jurisdiction over marriage. 
* * * And so ‘the law of personal property’ falls apart 
from ‘the law of real property’ and we at this day are 
suffering the consequences.” 134

In the east the Ecloga (Ch. XII) preserved the Roman 
emphyteusis and rendered it available to the “ religious 
houses” under special regulations. The same result appears 
later in the west.335 Christian law applied, if it did not 
originate, the maxim, Qui primus in tempore, primus in 
jure est.

333 See m y Modern Civil Law, Corpus Ju ris , X L , 1406. Cf. S m it h , 
D evelopment of E uropean L a w , 212.

333a Cod. Jur. Ca n . 1529.
333b The alienation of church property is still subject to rigorous re

strictions. See Ibid. 1530.
334 Pollock & Maitland, I, 128, 129.
335 Gregorian Decretals, III, (X III); Mylne, 59.
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Quasi-Possession. “ In the hands of the canonists, 
quasi-possession, which was cautiously, and for a few 
rights only, recognized at Rome, is extended almost 
indefinitely; every spiritual and temporal right relative 
to persons or property is susceptible of possession; by 
this means the jurisdiction of the classical tribunals 
is increased and the absolute moral authority of the 
church declared.” 336

5. Succession. The church took over the later Roman 
law of this subject, added not a little thereto, and, as we 
have just seen, gradually endeavored to draw to her own 
courts the administration of it. In England especially,

“ the canonists acquired what they hardly aspired to 
elsewhere: viz, an exclusive jurisdiction over testa
mentary causes and over the distribution of the goods 
of intestates.” 337 338

The order of intestate succession had been elaborately 
worked out by Justinian; 337' this the church left undis
turbed ; 333 its contributions were largely to the law of testa
mentary succession. Here “ she claimed as her own the 
testament, that ‘last will’ of a dead man which was inti
mately connected with his last confession.” 339 Thus we 
find a new rule for the execution of testaments embodied 
in a decretal 340 of Alexander III which recognized as 
sufficient the presence of a priest and witnesses. But the 
church

“claimed not merely to pronounce on the validity of 
wills but also to interpret them and to regulate the 
doings of her creature, the testamentary executor,

336 Brissaud, op. cit., Coxt. Leg. H ist. Ser., Ill, 317.
337 Maitland, R oman Canon L aw  in the Church of E ngland, 59. 

Cf. 42
337a Nov. CXVIII. Cf. Nov. CXXIII, 38, making the property of clerics 

dying intestate revert to the church.
338 “The canonist, though his training in Roman law might incline 

him to treat it as written reason and to give it the benefit of every 
doubt, had no law of intestate succession that was his own. The Cath
olic church had never presumed to dictate a scheme of inheritance to 
the world at large.” Pollock & Maitland, II, 361.

339 id. I, 128.
3̂ 9 c. 13, X, 3, 26; Boyd Ecclesiastical E dicts of the T heodisian 

Code, 108.
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whom she succeeded in placing alongside of the Eng
lish heir.”  341

It is this last functionary which affords the church’s most 
distinctive innovation.343 Already in the 8th century Ecloga 
(II, VII) he appears as the epitropos and thence, probably, 
passed into Muslim,343 common and modern civil law.*44 
Very early the church was recognized as a proper testa
mentary beneficiary and as the lawful successor of an in
testate cleric.345 And while the church courts, as we have 
seen, brought little change in the Roman law of intestate 
succession, English legislation 345 of 1285 required the ordi
nary' (bishop) to pay the intestate’s debts as the executor 
paid the testator’s. Pollock & Maitland 347 set forth, as “ the 
earliest speciman of ‘letters of administration’, those is
sued by a Bishop of Durham in 1313” and addressed to a 
widow and to others:

“ Confiding in their fidelity, he commits to them the 
administration of the goods of Robert Haunsard, who 
has died intestate. They are to exhibit a true inven
tory, to satisfy creditors, and to certify the bishop’s 
official as to the names of the creditors and the amount 
of the debts. The residue, if any, of the goods they are 
to divide into three parts, assigning one to the dead 
man, one to his widow Margaret, and one to the chil
dren ‘according to the custom of the realm of England.’ 
The dead’s part they are to distribute for the good of 
his soul in such pious works as they shall think best 
according to God and good conscience, and of their ad
ministration they are to render account to the bishop 
or his commissaries. The bairns’ part they are to re- * 312 313

sii P ollock & Maitland , I, 128.
312 S h erm an , R oman  L a w  in  t h e  Modern W orld. II. sec. 662.
“In the works of the canonists our administrator appears as an 

executor dative, our executor as an executor testamentary. The Statute 
of Edward III had the effect of introducing administrator as a tech
nical term; in Y. B. 38 Edward III, f. 21 it is said that formerly the 
administrator when sued had been called executor.” Pollock & Mait
land II, 361n.

313 Caillemer, The Executor in England and on the Continent, E ssa ys  
in  A nglo-A m . L egal H istory (Boston, 1909), 748-9.

3n See Corpus Juris, XL, 1474, sq.
3io Cod. T heod. V [III (1) ] ; Forum Judicum, IV [11(12)] (after 

6th degree).
sis Stat . W est. II, c. 19.
3U i i , 362, citing Reg. Palat. Dunelm. I, 369.
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tain as curators and guardians until the children are 
of full age. If any one impleads the bishop concerning 
the goods, they are to defend the action and keep the 
bishop indemnified.”

Here the English customary law of distribution is fol
lowed; but the administration is entirely ecclesiastical and 
“ only after debts and legacies ‘in honor of God’ have been 
deducted from an estate, could the rule of the Falcidian 
Fourth be applied in the interest of the heirs,” 348 even in 
Roman countries.

6. Crimes. An indispensible feature of church polity is 
a disciplinary system. One need only scan the Pauline 
epistles to learn that not all those who called themselves 
members, observed Christian law, simple and primitive as it 
then was. For such transgressors, penalties were needed 
and the one most frequently applied in the Apostolic age ap
pears to have been disfellowship (I Cor. V, 1 1 ; II Thess. 
Ill, 6, 14, 15.) which eventually involved exclusion from the 
sacramental feast and eucharist.349 That penalty came to 
be known as excommunication, and, with its ever extending 
use, the criminal jurisdiction of the church courts pro
ceeded pari passu. So, while at first concerned with prevent
ing and punishing sin, the church acquired cognizance, not 
only of a growing group of ecclesiastical offenses like blas
phemy, heresy, simony, and sorcery; but also of others, not 
so clearly within its province, as the sexual crimes (of 
which “the whole province* is annexed” 350), perjury and 
even wrongs which we would now call torts, as defamation. 
All clerics charged with offenses were claimed for trial in 
the church courts. For

“ Having once entered into this career, the church 
could not stop, and as its membership increased in 
numbers and deteriorated in righteousness, its func
tions as a law-giver became more and more active. A 
large portion of the canons of its councils are devoted 
to establishing a criminal code, which existed side by 
side with the imperial jurisprudence, and which, while

s is  B o y d , E cclesiastical E dicts o f  th e  T heodosian Code, 111.
349 “As joining in Communion was the symbol of Christian fellowship 

and unity, so the church, by withholding the Eucharist, set upon the 
sinner the stigma of condemnation which separated him from the 
righteous.” L ea, Studies in  Church  H istory , 247.

330 pollock & Maitland I, 130.
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providing for numberless cases which were not noticed 
in the civil law, created duplicate punishments for 
many offenses which were likewise under the cogniz
ance of the secular tribunals.” 351

Thus a canon (7) of the Synod at Arles (314), the year 
following Constantine’s Milan Decree, provided that a bi
shop should excommunicate a municipal, or even an imper
ial official, such as the praeses (governor) of a province, 
who had infringed the Christian discipline.352 The first coun
cil of Toledo (400) pronounced excommunication of all who 
should associate with nuns placed under penance for vio
lating their vows of chastity.353 A decree, later in the same 
century, by Bishop Synesius at Ptolemais in the Pentapolis 
(A frica), excommunicating Andronicus, the governor, re
cited :

“ I command all citizens and magistrates that they 
be with him neither under the same roof nor at the 
same table; and all priests that they neither salute him 
while living, nor grant him funeral service when 
dead.” 354 355

Thus, excommunication became in fact ecclesiastical out
lawry ; 353 the excommunicate “ was a pariah, cut off from 
human society.” 356 Clearly, then, some safeguard was neces
sary against the abuse of such an effective weapon. The 
first ecumenical council (Nicaea, 325) found it advisable to 
provide:

“ Care must be taken to see that the bishop has not 
passed his sentence of excommunication from narrow
mindedness, from a love of contradiction, or from some 
feeling of hatred. In order that such an examination 
may take place, it has appeared good to order that in 
each province a synod shall be held twice a year, com
posed of all the bishops of the province: they will make

351 L ea , Studies in  C hurch  H istory. 255. Cf. Cod. J ur. Ca n . 2195 sq.
352 H efele, H istory of the  Church  Councils. I, 187, where this 

canon is paraphrased.
353 Augustin, contra Epist. Parmenian, Lib. Ill, cap. 2, No. 13; Lea, 

op. cit. 251.
35i Synesii Epist. 58; L ea , op. cit. 252.
355 P ollock & Maitland , I, 478.
356 L ea, Studies in  Church  H istory, 252-3.
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all necessary inquiries that each may see that the sen
tence of excommunication has been justly passed on 
account of some determined disobedience.” 357

Eventually two forms of excommunication were devel
oped ; the lesser, which consisted in exclusion from the sac
raments, and the greater, which included other disabili
ties.358 Moreover the objects of punishment in the two sys
tems (Imperial and Christian) were different from the be
ginning. Of one disfellowshipped, St. Paul had instructed 
the faithful to “ count him not as an enemy but admonish 
him as a brother.” 359 (II Thess. Ill, 15) For Christian law

“ did not desire to punish crime, but to reform sinners. 
This was the object of all its penances. Even excom
munication was intended to cause repentance. The of
fender was cut off because he could not, in a state of 
sin, derive benefit from the ordinances of the 
Church.” 360

Thus, Christian penology foreshadowed the most ad
vanced modern notions, and “ the insistence upon the ele
ment of moral guilt, which, in the eyes of the canonist, 
varied the penance to be imposed, helped to overthrow the 
older system.” 361

In purely Christian law there was no room for vindictive 
punishment; the aim was prevention and, when necessary, 
reclamation. For there was always a locus poenitentiae.

7. Remedies and Procedure.
(a) Remedial Contributions.
(1) Specific Performance. As the general law of the 

primitive church was crude and simple so was its remedial 
branch. But in the course of time it produced, either wholly 
or by way of modification, several important remedies, per
haps the earliest of which was that which we now call spe

357 H e f e l e , H i s t o r y  o f  t i i e  C h u r c h  C o u n c i l s , I, 387. By the Codex 
Canonum Ecclesiae Africanae, renewed at the Synod of Carthage 
in 419, a bishop who excommunicates without sufficient proof is to be 
shunned by his fellow bishops. Id. II, 475.

sss Las Siete Partidas, I (IX[V ]>, Scott’s trans. 137.
359 Cf. A postolic Constitutions, II, c. 23, en jo in in g  every  effort to 

reclaim  the offender before im posin g  the penalty.
360 Dodd, H istory of Canon L a w , 147n.
361 H oldsworth, H istory of E nglish  L a w , II, 259. Cf. S m it h , De

velopment of E uropean L a w , 209.
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cific performance. Here its work was not entirely original. 
For, in spite of Holland’s opinion,565 that this remedy “ was 
opposed to the principles of Roman law and of the systems 
derived from it,” we have an authority no less than Paul- 
us 362 363 * for the doctrine, Si quid emptv.m est neque tradatur 
neque mancipetur venditor cogi potest, ut tradat aut manci- 
pet. What the church courts did was to establish this ab
stract doctrine upon a religious basis— the faith of the 
Christian 334— and to enforce it by the potent ecclesiastical 
weapon of excommunication.365 It was thus, thought Mr. 
Justice Fry,366 * that “ the ecclesiastical chancellors found in 
the chancery a means of reviving a like jurisdiction, the 
writ of subpoena taking the place of excommunication.”  It 
was doubtless from the same quarter that specific perform
ance, in fact though not by name, came into the modern 
civil law;361 for it is recognized as early as the Partidas 
(I [X (I I I )] )  which authorized the bishop to compel one 
who undertakes to build a church, to complete his under
taking.

(2) Interdictum. This was a classical Roman remedy 
chiefly employed, according to Gaius (IV, 139), in disputes

362 E lements of J urisprudence, (,9th ed.), 308 sq.
363 Sententiae, I (XIII A, [4 ]) ; (“i£ anything is sold and not deliv

ered, the vendor may be compelled to do so.” ) See Proudfoot, Spec. 
Perf. in Rom. Law, Canada L aw  T im e s , X IV , 257.

36i P ollock & Maitland , II, 197 sq. CL ante, note 327 sq.
365  id. i ,  4 7 8 .

366 Specific Performance and Laesio Fidei, L a w  Quarterly R ev. 
V, 241.

3 6 :  France, French Law effects performance of the obligation to give 
“by the translative effect” of “a simple convention to transfer prop
erty” ; of obligation to do by imposing punitive damages and by strictly 
enforcing penal clauses. Amos, Specific Performance in French Law. 
La w  Quar . R ev., XVII, 372. Cf. P othier. Yente, sec. 68.

Germany. Civ. Code, arts. 320-327. See Harv. Law Rev., XXII, 161. 
Guatemala. Civ. Code, art 1506, imposing fine and costs for non-per. 

formance. Cf. Art. 1726 (Joeafio).
Mexico. Civ. Code, arts. 1276, 2822.
Peru. Civil Code, arts. 1335-1337.
Philippines. Beaumont v. Prieto, 41 Phil. 670; afFd. 249 U. S. 554. 
Quebec. Civil Code, art. 1476.
Scotland. Bell, Comm. I, 477; Stewart v. Kennedy, 15 App. Cases, 

95, 102, 105 (1890).
South Africa. Wessels, History of Roman Dutch Law (Grahamstown, 

190S), ch. XIX.
See Specific Performance in the Civil Law, C anada L a w  T im e s . II, 1.
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over possession. But there was a form of it known as inter- 
dictio ignis et aquae which was “ practically a sentence of 
exile,” 368 nominally, at least, depriving the subject of those 
two necessities.369 In the hands of the canonists, this form 
appears to have been combined with the idea of excommun
ication ; but with this difference: while the former operated 
against an individual, the latter came to affect large groups 
— a church or “all the churches of a town” or of a pro
vince.370 We may trace the growth of this compound weapon 
from a very early period. In the century after Gaius we find 
Cyprian (ca. 200-258), Bishop of Carthage, whose “Let
ters”  have been pronounced “ important for ecclesiastical 
law,” declaring that those who received excommunicates 
must share their punishment.371 Late in the same century, 
Basil of Cseserea, “ sometimes quoted as the inventor of 
the interdict,” excommunicated the abductors of a young 
girl and likewise the population of a town which harbored 
them.372 In 586 Bishop Leudovald of Bayeux, following a 
conference with his episcopal colleague, issued an interdict 
closing the churches of Rouen, and depriving its people of 
religious ministration, until the murderers of its bishop, 
Pretextatus, slain at the instance of Queen Fredegonda, 
should be apprehended.373 By the following century the in
terdict had evidently been perverted, in some instances, to 
personal uses; for the 13th Council of Toledo, 683, forbade 
its use to stop divine service, etc. except in extreme circum
stances. 374 In the 13th century Partidas (I [IX (X IV )])  it 
is recognized that “ a whole country or a kingdom” may be

368 Muirhead, R oman Law  (3d ed.) 50n. “As interdiction from fire 
and water for an offense against lex Cornelia involves loss of citizen
ship, such exclusion from the list of Roman citizens results, like his 
death, in releasing his children from his power.” Gaius I nst. I, 128.

369 Basil, metropolitan of Cappadocia, forbade the hospitality of fire, 
water, or shelter to a governor of Libya, who had been excommunicated 
by Athanasius. Basil Epist. (Ap. Baron. Annal. ann. 370, No. 92), 57; 
Lea, Studies in Church H istory, 281.

370 Gregorian Decretals, (1234), V (X L [X V II]), providing that a 
general interdict should apply to the village and castle as well as the 
province. A general interdict for a diocese or country may now be is
sued by the Holy See only. Cod. Jur. Can . 2269.

371 Cyprian. Epist. (E d . Oxon), 67; L ea , Studies in  Church  H is 
t o r y , 274.

372 Basil Epist. 144, ap. Hericourt, Loix Eccles. E. 178; L ea, Ibid. 312n.
373 Gregor. Turon. Hist. Franc., Lib. VIII, 31. Ibid.
374 H efele, H istory of t h e  CnuRCH Councils, V, 214.
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placed “ under interdict” and not even an appeal suspended 
its operation.375 It is not difficult to conjecture how the early 
English chancellors would so fashion this effective and 
sweeping remedy as to produce the modern injunction.

(b) Trial Procedure in the Courts Christian will ever 
be of interest to the student of Comparative Law because 
it affords the connecting link between the Roman and the 
modern systems. For the ecclesiastical procedure “ has 
grown out of the latest Roman” system,376 which, modified 
and generally improved, it passed on to the modern civil law 
and to English chancery, thereby enabling the latter to 
render its “ most important contribution” to Anglo-Amer
ican law. 377

(c) Pleadings. The system of pleading followed eventu
ally in the Courts Christian is likewise of special interest 
to us because it was the principal basis 378 379 of that which was 
later devised for the English Court of Chancery and its 
offshoots. Of course the procedure of the primitive church 
court was too informal to call for written pleadings. In 
fact it is not until the 12th century that literary allusions 
to such pleadings are found; but they show 37(1 that a pro
ceeding is begun by the libellus conventionis— which, signi
ficantly, was the first pleading in the latest stage of Roman 
law, the libellary procedure.380 Joinder of issue was effected 
through an adaptation of the Roman litis contestatio, in 
which the actor (plaintiff) delivered his pleading to the 
reus (defendant) in open court and the latter obtained 
leave to answer. This might take the form of an exception 
which had come to include “ every defense other than a mere

375 Gregorian Decretals, II (XXVIII [X X X V II]) ;  Mylne, 54. Cf. Cod. 
Jur. Can. 2269, sq.

376 Langdell, E quity Pleading, (2d ed. 1883), sec. 3. Cf. sec. 1.
377 “I agree with the late Mr. Adams (Equity, Int. X X X V ) that the 

most important contribution of the Chancery has been its (borrowed) 
procedure.” Holmes, Early English Equity, Law  Quar. R ev. I, 162.

378 “The system of pleading which has prevailed in courts of equity 
was derived partly from the common law system and partly from that 
of the civil law as administered in the ecclesiastical courts; though 
much more from the latter than from the former.” Langdell, E quity 
Pleading, sec. 1.

379 Englemann, Geschichtedes Civil Prozess (trans. Continental Legal 
Hist. Ser. VII, 461 sq.)

380 See my Evolution of the Roman Law, ch. X XX .
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objection in point of law.” 3fil Of its two classes (peremp
tory and dilatory) the latter included procedural objections 
and those which operated merely to postpone relief. Com- 
pensatio (set off), in vogue since before the time of Gaius, 
(IV, 61 sq.), was taken over and made available through 
the libellus reconventionis, delivered to the actor after re
ceipt of his first pleading; and so were the features known 
as De Satisdationibus (giving security) and an oath corres
ponding, roughly, to the modern affidavit of merit and some
thing more. A new feature in which Englemann 381 382 383 sees “ a 
blending of Germanic ideas with Roman law and canonical 
methods of thought” consisted of positiones,m or serial re
citals, in the libellus conventionis, of the facts constituting 
the cause of action, together with a demand in each recital, 
for a categorical answer thereto. If the reus in his respon- 
siones, which were similarly phrased, failed to meet that 
demand as to any positio, it was taken as confessed and 
proof was limited to the contested recitals of the respec
tive pleadings.

(d) Proof. Like the ecclesiastical system of pleading, 
that of proof deserves our special attention because of its 
influence upon modern law. Like the former, also, the latter 
it is said,384 “ exhibits a blending of Roman and Germanic 
law” ; but its earliest source was Hebrew law. In the first 
place, Christian law borrowed from the Hebrew 385 the rule 
testis unus, testis nullus— i. e. that every substantive fact 
must be established by more than one witness.386 This was 
required in the early church trials,3863 incorporated into the 
Roman law under Constantine,387 retained by the Canon 
law, still,388 389 and thence adopted by the early common 388 and

381 E ngelmann , ubi supra, 467.
382 i d . 471.
383 Id.
384 Engelmann, op. cit. (trans. Cont. Legal Hist. Ser., VII, 478).
385 Deut. XVII, 6, 7; XIX, 15; Numbers, XXXV, 30; Matt. XVIII, 16; 

John VIII, 17; II Cor. XIII, 1; I Tim. V, 9, 19; Heb. X, 28.
386 Dean W igmore thinks that “it was a natural reflection of the 

fixed popular probative notions of the time.’’ Evidence (2nd ed.) IV, 
293, where the best discussion of the rule is to be found.

386a A postolic Constitutions, Lib. II, chs. 24, 41, 42, 47, 51-6.
387 GLASSON, HISTOIBE DU DROIT ET DES INSTITUTIONS DE LA FRANCE

(Paris, 1895), VI, 543.
388 Cod. Jur. Can. 1791 (1, 2).
389 Bracton’s Notebook (Maitland), II, Nos. 396, 790; III, No. 1603; 

T hayer, Cases on Evidence, 1067; Best, Ev. secs. 612, 614
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the modern civil,390 law. Again Christian law required not 
only more than one witness but that each be unexception
able; 391 * and accordingly, as each party stated his positiones 
and offered his witnesses in support thereof, his adversary 
was allowed to present objections and the judge ruled 
thereon. The witnesses found competent were then 
sworn,395 in the presence of both parties, and the moving 
one submitted his interrogatories which were passed by 
the judge to the adversary, whose objections and cross 
interrogatories were similarly submitted and ruled upon if 
necessary. Then in the absence of either party, and hence 
without the enormous advantage of hostile cross examina
tion,393 * the judge alone interrogated the witnesses, their 
testimony was taken down by a notary and finally “ pub
lished”— i. e. read in the presence of both parties— after 
which the testimony in chief was regularly closed, though

390 See W igmore, E. V., IV, 292n4. It was incorporated in the Partidas. 
(See Scott’s trans. LXXIV), which often prescribed the weight of evi
dence and limited the number of witnesses to 12. It remained the 
Spanish law rule until the promulgation of the Ley de Procedimiento
Civil

391 The A postolic Constitutions (II, x l ix ) required them to be “ir
reproachable in character.’’ The Partidas (III[X V I(V III)]) sq., pre
scribe many disqualifications.

“Durantis treats, under no less than ninety-six heads, the possible 
objections to witnesses. Such objections, of course, varied in serious
ness, and accordingly, we find witnesses distinguished as (a) unexcep
tionable (“classici” ), (b) doubtful (“suspecti’’ ), and (c) incompetent.” 
E ngelmann. op. cit.. (Con. Leg. Hist. Ser. VII, 480.)

Relatives by blood or marriage are not competent witnesses except 
in matrimonial causes. Cod. Jur. Can. 1757, 1974.

&-Oath. In the Partidas (III[X V I(X X IV )]), the witness is re
quired to “place his hands upon the Holy Gospels, and swear to tell 
the truth of what he knows about the cases in which he is called, as 
well for one party as for the other; and that he will not mingle false
hood with his testimony; and that, neither on account of love, hate, 
fear, nor anything given or promised him, nor because of any injury 
or benefit which he may expect to receive therefrom he will fail to 
tell the truth, and that he will not conceal it; and that he will reveal 
everything that he knows concerning the case in which he is called 
as a witness, although it may or may not be asked of him by the judge. 
He must also swear that he will not disclose to any of the parties what 
he stated in his testimony, until the judge has made it public; and all 
these things he should swear by God, by the saints, and by the words 
contained in the Gospels.”

393 The Partidas (Id. XXVI) prescribe a method which approaches
cross-examination by the judge.
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other witnesses might be heard in rebuttal. This method 
of reducing all evidence to written form was one of the 
most notable changes introduced by the canonists and has 
occasioned criticism 394 for its dilatory consequences, which, 
however, were considerably lessened by the legislation 395 * of 
Clement V (1305-1314). Of course there were other forms 
of evidence; “ Durantis gives a list of 13,” 398 not including 
that of experts which was admissible. Most of these— e. g. 
praesumptiones 397— were of Roman origin; but “ there are 
traces of the old Germanic rule which virtually raises the 
presumption of guilt,” especially as regards the clergy.59* 
This departure from the Roman rule, as well as the revival 
of torture,399 is considered a consequence of the spread of 
heresy and the intensely felt need of controlling it. For, 
in the preceding period, from the earliest age of the church 
down to and including Gratian,400 its exponents condemn 
the use of torture.401 402 The method of proof de ventre 
inspiciendo found in both English J01a and Spanish law 4011’ 
seems to have had a canonical origin.4010

Another probative feature which the church took over 
from Germanic law “ in penal causes,” 405 was that known 
as compurgation; which enabled an accused to absolve him
self by producing a certain number who swore to their

S94 E ngelmann , op cit. (trans., Cont. Leg. Hist. Ser. VII, 481).
“This procedure became cumbersome and tedious, and the adminis

tration of justice was seriously delayed by the development of tech
nical rules of pleading and of evidence and especially by the habit of 
putting the entire mass of pleadings and of evidence in every impor- 
tait case into writing.’’ Smith, Development of European Law, 212.

395 Clementina Saepe, (1306) and Clementina Dispendiosam (1311) 
which “became the basis of the further historical development of pro
cedural law.” Engelmann, op. cit. 497.

i9«Id. 479.
307 See Partidas (Scott’s trans.) LXXIII. But “there is a failure to 

distinguish sharply between presumptions of law, which shift the 
burden of proof, and mere presumptions of fact— i. e., inferences from 
certain facts of the existence of certain other facts.” E ngelmann , 
op. cit., 482.

398 Partidas (Scott’s trans.) LXXIII.
399 Id. LXXIV; Lea, Superstition and Force (4th ed. 1892), 483, sq.
400 Decretum, C. I. Caus., XV, Q. VI.
401 L ea, Superstition and F orce, 477, sq.
4ou Blackstone ’s Co m m . III. 362; IV, 365.
40ib Partidas III [XIV( V III,XIII) ].
4 o i c  Cod. Jur. Can. 1976 s q .

402 P ollock & M aitland, I, 116.
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belief in his oath or his innocence.403 * This was the subject 
of restrictions in the legislation 401 initiated by Innocent I II ; 
but it was still recognized in the Gregorian Decretals 
(V  [X X X IV ]) of 1234 and to a limited extent, in matri
monial causes, in the Partidas (III[VIII (V) ] ) ,  which also 
provide for the decisory oath.405 But, aside from these, the 
mode of trial in the Courts Christian is upon evidence, in 
the modern sense,406 and the church looked with disfavor 
upon the barbaric practices which lingered in the secular 
courts. It had long opposed the ordeal when, in 1215, the 
4th Lateran Council formally prohibited religious cere
monies in connection therewith and thus hastened its 
abolition.407 That form of it known as trial by battle, or 
combat, continued longest; but in the Partidas (V II[IV ]) 
it is limited and regulated 408 409 and the later pontiffs legis
lated against it. On the whole a survey of the Christian 
law of evidence discloses how profound has been its in
fluence on the modern law of that subject. The Partidas 410 
display the fundamental rules of admissibility, the excep
tions to the rule of hearsay and the employment of real or 
object evidence, much as we have them today. It was not 
accidental that the earliest work 411 on what we now call 
“ Evidence”  was composed by an ecclesiastic, and designed 
for both fora— lay and spiritual.

403 E ngelmann , op. cit., Cont. Leg. Hist. Ser., VII, 483, 888; Lea, 
Superstition and Force, 35, sq.

L ea , Superstition a n d  F orce, 71 sq.
405 Partidas, III (X I), as where one party calls upon the other to 

take an oath that his claim is just, and, if he does, the other is bound 
by it.

loo See ante, p. 4, sq. Cf. E ngelmann , op. cit. 458; Partidas, (Scott’s 
trans.) LXXIII.

407 L ea, Superstition  and F orce, 417. “All ordeals were surrounded 
with Christian ceremonies. For a time a specifically Christian ordeal 
was introduced (the so-called cross proof). This ordeal was con
ducted by placing the complainant and the defendant face to face with 
laterally extended arms, and the person who could longest maintain 
this position was regarded as having triumphed in the ordeal. This, 
however, was forbidden in the year 819.” Sm it h , D evelopment of 
E uropean L a w , 136.

408 Alfonso “evidently desired to curb the practice as far as possible.” 
L ea, Superstition and Force, 214.

409 Id. 236.
410 See Scott’s trans, LXXIV.
411 De Probationibus (1607) by Guiseppi Mascardus, b. at Sarzana 

(d. 1630).
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(e) “ Judgment," declare the Apostolic Constitutions 
(II [V I]) , “ ought not to be given upon hearing one party- 
only; for if you hear one when the other is absent and 
cannot make his defense to the accusation and rashly give 
your votes for condemnation, you will be guilty of that 
man’s destruction and partaker with the false accuser, 
before God, the just Judge” (LI).

“ Do not pass the same sentence for every sin but 
one suitable to each crime, distinguishing all the sev
eral sorts of offences with much prudence, the great 
from the little. Treat a wicked action after one man
ner and a wicked word after another; a bare intent 
still otherwise. So also in a case of contumely or 
suspicion; and curb some by threats only; some with 
fines for the poor; some with fasting and others dis
criminate according to the seriousness of their several 
offences” (XLV III).

In later times, the judgment, which was usually written, 
was read in the presence of both parties. It was required 
to be definite and specific, containing the words condemno 
or absolvo and an award of costs; but might be provisional, 
interlocutory or final; and, if the latter, was res ad judicata,, 
and, if in a criminal cause, barred further prosecution for 
the same offense.412. Thus

“ the ecclesiastical court’s procedure, developing rapidly 
after the 1200s, exercised the dominant influence for 
several centuries in shaping the procedure both civil 
and criminal of the temporal courts in all the kingdoms 
of western Europe.” 413

“ Large, then,”  conclude Pollock & Maitland,414 “ is 
the province of ecclesiastical law * * * It was a won
derful system.”

VI. RECEPTION AND RESULTS. The reception of 
Christian law is a process which took place concurrently 
with the extension of Christianity itself. Traces of the re
ception appear in connection with all of the topics already 
discussed— the spread of the Courts Christian, the dis

412 E ngelmann, op. cit. (Cont. Leg. Hist. Ser. 485-6; Partidas, (Scott’s 
trans. LXXV.

412 W igmobe, E vidence, IV , 293.
444 H istory of E nglish L aw , I, 114, 131.
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closure of the sources, the widespread appearance of reposi
tories, the development of principles and doctrines which 
afford the content and substance. We have seen how 
Canon law came into Spain and Gaul, as the law of the 
land, through Alaric’s Breviary; how the process continued 
in the introduction of the Justinian books, in the Forum 
Judicum4,5 and in the Partidas; how it entered England 
and was enforced in its own courts from the Norman Con
quest, its first exponent there, Lanfranc, having studied 
Roman Law and practiced at Pavia. By the following cen
tury, the vigorous policy of Gregory VII (Hildebrand) 
eventuated in the Concordat of Worms (first of a long 
series), effected in 1122 between Pope Calixtus II and the 
Emperor Henry V.416 Swedish law books, dating from the 
following century show

“ foreign influence which * * * is, of course, not Roman 
but canonical; the hand of the learned clerk has 
scratched off what there may have remained of pagan
ism in the oral traditions on which the laws were 
based; and as to marriage, some of the common rules 
of the Christian church had been adopted.4”

The fifteenth century saw several concordats 418 effected 
between the Vatican and secular powers— with Germany at 
Constance in 1418; with the Holy Roman Empire at Frank
fort in 1447 and again at Vienna in the following year. 
Between Leo X and Francis I of France, a concordat was 
arrived at in 1516. All of these formally recognized Canon 
law as a part of the internal law and the former’s operation 
and scope were definitely fixed. Meanwhile

“ slowly and by obscure processes, a great mass of 
ecclesiastical law had been forming. It rolled * * * 
from country to country and took up new matter as it

us "In consequence of the increasing influence of the church, not 
a little Canon law was gradually incorporated into the secular legisla
tion. It seems clear that all the later revisions of the code were made 
by ecclesiastics; and it is certain that they were submited to the na
tional councils, which, as we have seen, contained more prelates than 
barons. Ecclesiastical influence is everywhere revealed.’’ S m it h  D e
velopment of E uropean L a w , 97.

lie L ee, H istorical Jurisprudence, 345.
417 Chydenius, The Stcettish Laic Book of 17H. L a w  Q u a r t e r l y  R e t . 

XX, 377.
ns See Lex. H istorical Jurisprudence 345-6.
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went; for bishop borrowed from bishop and transcriber 
from transcriber.” 419 420

Thus, before the close of the Middle Ages, this Christian 
system had become “ a ‘common law’ for Europe.” 480 
Indeed,

“Jus commune is a phrase well known to the canonists; 
they use it to distinguish the general and ordinary law 
of the universal church both from any rules peculiar 
to this or that national or provincial church * * * Each 
separate church might have its customs, but there was 
a ius commune, a common law, of the universal 
church.” 421 422

More nearly than at any time, before or since, one legal 
system was applied, under one central authority, through
out the continent which had become the cradle of western 
civilization. And in providing this “common law” for 
Christendom, the canonists were (perhaps) unconsciously 
laying the foundation of the modern system of Interna
tional Public Law. As Brissaud 422 puts it, “ the Law of 
Nations began as jus inter Christianos,”  and the Rota is 
the true precursor of the Permanent Court of International 
Justice.423 It was no accident, either, that among the earliest 
writers 424 on that subject, a majority had found their first 
interest in Christianity. Says Munroe Smith  425

419 P ollock & M aitlan d , I, 16.
420 B rissaud , op. cit. (Trans, in Cont. Leg. Hist. Ser., I, 705).
421 P ollock & M aitlan d , I, 115, 176.
422 Op. cit. (trans. in Cont. Leg. Hist. Ser., I, 721).
423 “The mediaeval papacy claimed to possess what the world of to

day is striving to establish through international conventions—an 
international tribunal of unlimited jurisdiction and a code of interna
tional law adequate to the settlement of every problem by which the 
peace of the world may be endangered.” Taylor, (Hannis), The Papacy 
as an International Power, American Law Rev. XLI, 720, 724 (1907).

424 1360, De Bello de represalliis et de duello, by Giovanni da Leg- 
nano, Bologna.

1546, (pub. 1557). De Jure Belli (Pt. VI Relectiones Theologicae) by 
Francisco de Victoria (Dominican) (1480-1546).

1548, De Legationibus (justifying war against infidels), by Conrad 
Brunnus.

1560, Justitia et Jure, by Dominicus Soto (Dominican) (1494-1560).
1588,De Jure Belli Commentatio Prima, by Albericus Gentilis (1552- 

1608), Protestant layman.
1597,De Jure et Officiis et Disciplina, by Balthazar Ayala (Military) 

(1548-1584).
1625, De Jure Belli ac Pads, by Hugo Grotius (1583-1645).
425 Development of E uropean L a w , 105, 208-9.
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“ The notion of the ecclesiastical unity of western 
Europe survived until the Reformation. The notion 
of a community of Christian nations lasted even longer 
and profoundly influenced the development of inter
national law. * * * The canon law affirmed that con
troversies between Christian princes and peoples are to 
be settled by negotiation in accordance with the prin
ciples of Christianity. The Pope was always ready to 
arbitrate international disputes, and his claim to be 
recognized as the proper arbiter was not infrequently 
acknowledged. Without recognizing any arbitral au
thority on the part of the Pope, international disputes 
were from time to time voluntarily submitted to his 
decision. The last case of this sort was the submission 
to the arbitration of Leo XIII of a dispute between 
Germany and Spain regarding their respective rights 
in the Caroline Islands.”

From the purely juridical standpoint, Christian law’s most 
important service was in preserving and transmitting 
Roman law. The latter, as we have seen,420 was the chief 
source of its content and, because of its diffusion to the 
farthest limits of Europe, Lex Christiana was able to trans
mit 426 427 much Roman law to most of that continent and some 
to all of it. True, Roman law was not always thus trans
mitted in its original form; often it was improved or ren
dered more serviceable. We have seen instances where 
harsh doctrines and practices of Roman penal procedure 
were mitigated in the church courts. Again the maxim 
of the Roman jurisconsults, omnes homines natura 
aequales sunt, had little practical application in classical 
times; but the early church not only taught but practiced 
the equality of slave and master.428 In later times we find 
the Christian bishop defying official, and even imperial, 
power,429 and, in the Courts Christian,

426 Ante, p. 23 sq.
427 Coffin v. U. S. 156 U. S. 455, 39 L. ed. 491 (1894).
“Canon law was a filter through w'hich Roman law passed into many 

European countries, like England, not having a direct inheritance 
from Roman jurisprudence; for wherever the church went, its law—  
borrowed, to a large extent, from that of Imperial Rome— went.” 
Sherman, History of Medieval Canon Law, Canadian L aw  T im es, 
X XX , 650.

428 Lea, Studies in  Church  H istory, 538 sq.
“Let the master love his servant * * * let him consider wherein they 

are equal, even as he is a man.” Apostolic Constitutions, IV (X II).
429 L ea , Studies in C hurch  H istory, 281 sq.
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“ a distinct assertion of the great principle of 
equality before the law. In the administration of its 
law the church recognized no distinction between 
prince and peasant.”  430

But, regardless of its character, the fact of Christian 
law’s achievements as a preserver and transmitter of 
Roman law, is both obvious and indisputable; and it is 
thus that Christian law becomes the connecting link be
tween the ancient and modern legal worlds. M a it l a n d ,431 
when writing with P o l l o c k  their monumental “ History of 
English Law, . . . found that, on pain of leaving the book 
shamefully incomplete, I was compelled to make an incur
sion into a region that was unfamiliar to me, viz. that of 
ecclesiastical jurisprudence” ; and the same would be found 
true of any other country of Europe. An attempt to trace 
the development of European law and its offshoots, which 
leaves out of account the work of the Christian jurists and 
canonists, must be one sided and incomplete. That work 
stands at the threshold of any critical study of the modern 
civil law and is the key to its evolution.

430 S m it h  Development of E uropean L a w , 210. “No person of what
ever rank or dignity may refuse to submit to the power of the law, 
which the necessity and will of the king have deemed it proper to in
culcate.” Forum Judicum, II (1, 2).

431 R om an  Canon L a w  in  th e  C hurch  of E ngland (London, 1898), 
Preface.
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THE SUPREME COURT
Reconvening on November 23, 1931, this session of the 

Supreme Court of the United States was devoted princi
pally to the reading of opinions handed down by the court 
in cases under advisement.

The court reversed a decision of a District Court1 in a 
case * 2 to recover Federal estate taxes alleged to have been 
illegally exacted 3 on items of real and personal property 
concededly held by decedent and his wife as tenants by 
the entirety at his death in 1925.

The District Court accepted the contention of the tax
payer that the nature of the estate by the entirety, and 
particularly the interest in it of a surviving tenant, are 
such as to preclude the imposition of death or transfer 
taxes measured by the value of the interest, which ceases 
at the death of either tenant, and that the tax, if deemed 
to be upon property, is a direct tax not apportioned, for
bidden by Art. I, Section 2, clause 3, and section 9, clause 
4, of the Constitution. After this decision of the District 
Court this contention was considered and rejected by the 
Supreme Court in Tyler v. United States, (281 U. S. 497), 
holding that a like tax imposed under section 202 (c), Rev. 
Act of 1916, was a valid indirect tax, measured by the 
value of the property, rights in which devolved upon the 
surviving tenant upon the happening of an event, the death 
of the other tenant by the entirety.

As to the contention that the act was retroactive as to 
estate in the entirety created antedating the Act, but 
created after the passage of the 1916 Revenue Act, the

130 F. (2d) 396 (M. D. Pa. 1929).
2 Phillips, Collector of Int. Rev., 12th Dist., v. Dime Trust and Safe 

Deposit Co., etc., No. 18, Oct. Term, 1931.
3 The applicable taxing statute is § 302 of the Rev. Act of 1924, 43 

Stat . 253, 304, which provides that the gross value of the decedent’s 
estate subject to tax shall include all property:

“ (e) To the extent of the interest therein held as joint tenants by 
the decedent and any other person, or as tenants by the entirety by the 
decedent and spouse, or deposited, with any person carrying on the 
banking business, in their joint names and payable to either or the 
survivor, except such part thereof as may be shown to have originally 
belonged to such other person and never to have been received or 
acquired by the latter from the decedent for less than a fair considera
tion in money or money's w orth.-’
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Court held that Congress had by that Act adopted a system 
of death taxes, embracing as it lawfully might, estates by 
the entirety. The knowledge available before the creation 
of the estate that it was embraced within an established 
taxing system and that its taxation, on the same basis 
and in the same manner as decedents’ estates, was an 
essential part of the system to prevent evasions, relieves 
the present tax of the objection that it was arbitrarily 
retroactive.

The Court decided against the appellant in a case 4 in
volving interpretation of section 240 of the Revenue Act 
of 1918,5 the purpose of which section was, by means of 
consolidated returns, to require taxes to be levied accord
ing to the true net income and invested capital resulting 
from and employed in a single business enterprise even 
though it was conducted by means of more than one cor
poration. The section provided that two or more domestic 
corporations should be deemed affiliated “ if substantially 
all the stock of two or more corporations is owned or con
trolled by the same interests.”  The Supreme Court decided 
this meant a legally enforceable control, and it is not suffi
cient that, as contended by the appellant, certain stock
holders of the parent corporation were, as a practical mat
ter, in a position to exert “actual” control over the subsidi
ary corporation, where such shares did not constitute sub
stantially all of its stock.6

In a third very interesting Federal tax case there was a 
prosecution by the Government for wilful failure to dis
close information to a Federal Revenue agent7 for com
putation of Federal income tax. The Supreme Court held 
the lower court erred in granting the defendant leave to 
interpose a special plea alleging that the disclosure of the 
information sought might incriminate him in violation of

4 Handy and Harman v. David Burnet, Commissioner of Internal 
Rev. No. 14 Oct. T. 1931.

MO Stat . 1081, § 240 (a )  ( b ) .
e United States v. Cleveland, P. & E. Ry. Co. 42 F. (2d) 413, 419 

(C. C. A. 6th, 1930).
Burnet v. Bank of Italy 46 F. (2d) 629, 630 (C. C. A. 9th 1931).
Jos. Denunzio Fruit Co. v. Commissioner 49 F. (2d) 41 (C. C. A. 

6th 1931).
Wadhams & Co. v. United States, 67 Ct. of Cl. 235.
7 26 U. S. C. 1265, § 1114 (a), Rev. Act 1926, 44 Stat . 116; 26 

U. S. C. § 2146; § 146 (a) Rev. Act 192S, 45 Stat . 835.
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the Fifth Amendment, since the matter so alleged was a 
matter of defense determinable under the general issue.8 
A special plea in bar is appropriate where defendant claims 
former acquittal, former conviction or pardon, but there is 
no warrent for its use to single out for determination in 
advance of trial matters of defense either on questions of 
law or fact.

The contention of the taxpayer that the information de
sired would tend to incriminate him under State statutes, 
was insufficient to support the plea, since investigations 
for Federal purposes may not be prevented by matters 
depending on State law.9

The court stated further that, while the right of a wit
ness to refuse to answer lest he incriminate himself may 
be tested in proceedings to compel answer, there is no sup
port for the contention that there must be such a determina
tion of that question before prosecution for the wilful fail
ure so denounced. By the very terms of the definition in the 
Act, the offense is complete at the time of such failure.

In addition the court held that this case was appealable 
by the Government directly to the Supreme Court of the 
United States under Criminal Appeals A ct10 giving the 
court jurisdiction to review a judgment sustaining a spe
cial plea in bar when the defendant has not been put in 
jeopardy, since the effect of the judgment, unless reversed, 
was to bar further prosecution for the offense charged.

In a case filed on November 11, the Supreme Court has 
been asked to pass upon the constitutionality of that sec
tion of the Federal estate tax law requiring gifts made 
within two years of death to be included in the gross estate, 
even though not made in contemplation of death. This ques
tion was certified to the Supreme Court by the Circuit 
Court of Appeal for the Third Circuit. The statute involved 
is section 302 (c) of the Revenue Act of 1926. Four of the 
District Courts have held the law to be invalid, and the 
decision of the District Court for the District of Massachu
setts has been affirmed by the Circuit Court of appeals

8 United States v. Murdock, No. 38 Oct. T. 1931.
8 Councelman v. Hitchcock 142 U. S. 547.
Brown v. Walker 161 U. S. 591, 606.
Jack v. Kansas 199 U. S. 372, 381.
Hale v. Henkel 201 U. S. 43, 68.
io 18 U. S. C. § 682; 34 Stat. 1246; 28 U. S. C. p. 345 (2).
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for the First Circuit. This Act has been held unconstitu
tional as an attempt by Congress to declare that which is 
in fact a gift inter vivos to be a gift made in contemplation 
of death and taxable as a part of the estate.11

After the cases disposing of the questions on Federal tax
ation, and procedure involved therein, we find two opin
ions on cases involving State taxation. The contention of 
the taxpayer was upheld 11 12 in the first of these,13 where the 
court was asked to declare invalid a plan of assessment for 
local taxes of coal property, under which it was alleged 
the value of the coal land in a particular township is aver
aged and all the lands are then assessed on the basis of the 
average value. Mr. Chief Justice Hughes, in delivering the 
opinion of the court stated, that a deliberately adopted 
system under which all the coal in the same taxing district 
is assessed at the same valuation, regardless of its remote
ness or accessibility to market, cost of operation, or means 
of transportation and regardless of differences in value, is 
violative of the equal protection clause of the 14th Amend
ment.14 He further added that there was no question that 
the assessments under review were made pursuant to a 
deliberately adopted system.15 *

In an opinion handed down on November 30, 1931,18 
the Wisconsin income tax law under which the income of 
the wife is said to be that of the husband, so that a larger 
tax upon it than if the two incomes were separately taxed 
was held to be arbitrary and a denial of due process.17 
Where the wife’s income is in the fullest degree her sep
arate property and in no sense that of her husband, the 
State has no power by an income tax law to measure his 
tax, not by his income, but in part by that of his wife. The 
attempt of the State to measure the tax on the income of 
the husband by reference to the income of the wife is con
trary to due process; that which is not in fact the taxpay
er’s income cannot be made such by calling it so.

11 Donnan v. Heiner No. 514 Oct. T. 1931.
12 See (1931) 20 Georgetown Law  Journal, 79.
13 Cumberland Coal Co. v. Bd. of Revision of Tax Assmts., etc., Nos. 

7-13, Oct. T. 1931.
u * is Raymond v. Chicago Union Traction Co. 207 U. S. 20, 35, 37.
Sioux City Bridge Co. v. Dakota County, 260 U. S. 441, 445.
Chicago, Great Western Ry. Co. v. Kendall, 266 U. S. 94, 98, 99.
I6 Hoeper v. Tax Commission of Wisconsin No. 17, Oct. T. 1931.
ii" See (1931) 20 Georgetown L aw Journal, 80.
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The constitutionality of the minimum provision of the 
Illinois franchise tax based on issued capital stock was 
argued December 2 and 3.18 The Assistant Attorney Gen
eral of the State explained to the Court the tax is usually 
imposed upon the proportion of issued capital stock em
ployed in Illinois, an arbitrary allocation fraction being 
used to determine that proportion. The law provides, how
ever, for a minimum tax, based upon the entire issued 
capital stock. In this case the tax would have been $135 
under the usual method of computation, but the company 
was asked to pay the minimum of $1,000 which applies to 
corporations having a total issued capital stock in excess 
of $20,000,000. The tax is for the privilege of doing busi
ness in the State for that year. The value of that privilege 
is usually based on the proportion of the issued stock em
ployed in Illinois, but if that figure is so inadequate as to 
afford no reasonable basis for the privilege granted, then 
the minimum table is used. Counsel for the taxpayer argued 
the tax was not an admission fee, but an annual excise 
tax. When the company was admitted in 1903, the basis of 
the tax was the authorized rather than the issued stock, 
and the company has paid an admission fee for the privil
ege of bringing into the State up to $5,500,000 of its auth
orized capital stock, of $1,533,324 of its issued capital 
stock (if the issued capital be apportioned). The company 
having been admitted, it may not be discriminated against 
and be required to pay a higher tax than another company 
employing the same amount of capital in the state, it was 
further argued.

The State of Minnesota has filed with the Supreme 
Court a brief as amicus curiae in a case 19 in which the 
question involved is whether the shares of stock of a do
mestic corporation may be included in computing an inher
itance tax upon a non-resident estate. The Supreme Court 
should not commit itself to any rule limiting to a single 
State the right to levy a succession tax on the transfer of 
shares of stock in a corporation, the Minnesota brief de
clares. “ No one can lay down any rule of single taxable 
situs of corporate stock which from either the legal or eco
nomic standpoint is universally or even generally sound.

18 Stratton v. St. Louis, Southwestern Ry. No. 178, Oct. T. 1931.
is First Nat. Bank of Boston v. State of Maine, No. 171 Oct T. 1931.
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The question is too complex—the difficulties too great,” 
according to the brief.

In another chain-store tax case 50 the question is whether 
a chain store may be subjected to an additional tax on its 
distributing house located in the State. The Virginia Tax 
Code (Sec. 188) imposes a merchant’s license tax based 
upon purchases; and counsel for the Tea Company stated 
that the tax had been paid on each of the company’s 226 
stores in the State. It was contended that the State had no 
right to demand payment of an additional tax on goods 
distributed from its storage house in Richmond, the amount 
of the goods distributed being regarded as purchases for the 
purpose of computing the tax. Further, that the additional 
tax is invalid since it applies only to concerns operating 
a warehouse distributing goods to two or more stores.

The State argued that there is no connection between the 
requirement for a license on distributing plants and a 
license on the stores. The classification of distributing 
houses for tax purposes is reasonable, it was asserted. The 
tax on the separate stores is for the privilege of operating 
each store at a specific place, and not for operating a 
group of stores, including the warehouse.

The Supreme Court has added another to that long list 
of cases that have arisen through the attempt to enforce 
the 18th Amendment through the strong arm of internal 
revenue. Under the construction given to an internal rev
enue statute 20 21 by the Supreme Court22 the Federal govern
ment has the power to have forfeited to it all property 
associated with the sales of intoxicating liquor upon which 
the tax has not been paid.

20 Great Atlantic & Jacific Tea Co. v. Morrissett, State Tex Commis
sioner, No. 184 Oct. T. 1931.

3i Rev. Stat. § 3453, 26 U. S. C. 1185: (1) All goods, wares, merchan
dise, articles, or objects, on which taxes are imposed, which shall be 
found in the possession, or custody, or within the control of any per
son, for the purpose of being sold or removed by him in fraud of the 
internal revenue laws, or with design to avoid payment of said taxes:

(2) All raw materials found in the possession of any person intend
ing to manufacture the same into articles of a kind subject to tax for 
the purpose of fraudulently selling such manufactured articles, or with 
design to evade the payment of said taxes: and

(3) All tools, implements, instruments and personal property what
soever, in the place or building or within any yard or inclosure where 
such articles or raw materials are found.

22 United States v. Edward Ryan No. 49, Oct. T. 1931.
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Libel was filed under this statute praying forfeiture of 
a bar, back bar and other saloon furnishings and equip
ment seized by prohibition agents in an establishment 
where liquor was being sold. This statute provides for the 
forfeiture of three classes of property (see note 21). The 
Circuit Court of Appeals held the words “ such articles” 
in clause (3) refering only to “ articles” mentioned in clause 
(2 ). The Supreme Court, however, held that they referred 
also to clause (1), thus upholding a forfeiture of articles 
found where liquor was being sold as well as where it was 
being manufactured. Mr. Justice Stone stated the general 
words “all personal property whatsoever” appearing in 
the law, “ were intended to include chattels other than the 
specified tools and implements, but to be restricted to those 
which, like tools and implements, are related to one or the 
other of the principal things, or incident to their intended 
use or disposition in fraud of the revenue.”

The court also rejected the contention that the Govern
ment, by proceeding under the National Prohibition Act 
against the operator of the saloon, was precluded from 
seizing the property under the internal revenue statute. The 
Court held section 26 of the National Prohibition Act ap
plied in cases of arrest for transportation,23 24 but by section 
5 of the Willis-Campbell A c t21 all penalties not directly in 
conflict with any provision of the National Prohibition 
Act are continued in force.25 There is no question here of 
the use of a vehicle for transportation, and there is nothing 
in the National Prohibition Act necessarily or directly in 
conflict with the application given here to the provisions 
of section 3453.

Proof that the respondent had executed a chattel mort
gage on the insured goods was held to be a good defense 
to an action on the policies, where these policies contained 
a clause making the policy void if the insured’s interest be 
other than unconditional and sole ownership, or if the prop
erty be or become encumbered by a chattel mortgage. It 
was further held that the attachment of a “ loss payable” 
clause by the agent, naming a bank as party payable did 
not operate as notice to the company of the mortgage, not-

23 Commercial Credit Co. v. United States, 276 U. S. 226.
Richbourg Motor Co. v. United States 2S1 U. S. 528.
24 42 Stat. 222, 223, c. 134, Nov. 23, 1921.
23 United States v. One Ford Coupe 272 U. S. 321.
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withstanding an Ohio statute 26 making a person who soli
cits or takes an application for insurance the agent of the 
insurance company “ anything in the application or the pol
icy to the contrary notwithstanding,”  since such statute 
creates the relationship of agency without defining its scope 
and leaves the scope of the agent’s authority to be defined 
by the applicable principles of common law. The policy pro
vided that no agent should be deemed to have waived any 
condition of the policy, and the court found that under the 
circumstances the right of the insurer to avoid the policy 
because of the chattel mortgage had not been waived.27

The court declared constitutional28 a fire insurance policy 
prescribed by the statutes of Minnesota 29 30 in affirming the 
judgment of the Minnesota Supreme Court.80 Suit was 
brought to recover the amount of the award; the insurer 
defended on the ground that the section of the statute 
which requires the use of arbitration provisions 31 of the 
standard policy infringes the due process and equal pro
tection clauses of the 14th Amendment.

The authority of the arbitrators does not extend, under 
the provision of the policy, to a determination of the liabil
ity under the policy, this being a judicial question reserved 
for the courts, but their decision as to loss is conclusive 
unless grossly excessive, inadequate or procured by fraud.32 
The court held the right to make contracts embraced in 
the concept of liberty guaranteed by the 14th Amendment 
does not imply immunity from reasonable regulations im
posed in the interests of the community.33 Hence, as this

s<> The case arose in Ohio.
ST Sun Insurance Office et al. v. Scott Nos. 2S-30, Oct. T. 1931.
38 Retail Hardware Mutual Fire Ins. Co. v. Glidden Co. No. 4, Oct 

T. 1931.
2» Mason’s Minn. Stat. 1927, Secs. 3314, 3366, 3512, 3515, 3711.
30 Glidden Co. v. Retail Hardware Mutual Fire Ins. Co. 1S1 Minn. 518.
31 In case of dispute as to amount of loss incurred, such amount is 

to he ascertained by disinterested appraisers, one appointed by the
insurer, one by the insured and an umpire appointed by the other two 
or by the District Court in the event of the failure of the appraisers to 
agree on one. If either side fails to appoint an appraiser, the single 
appraiser appointed by the other and the umpire shall constitute the 
board of arbitrators.

33 Glidden Co. v. Retail Hdw. Mut. Fire Ins. Co. 181 Minn. 518.
Abraowitz v. Continental Ins. Co. 170 Minn. 215.
Harrington v. Agricultural Ins. Co. 179 Minn. 510.
33 C. B. & Q. R. R. Co. v. McGuire, 219 U. S. 549, 567.
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is a subject within the scope of legislative power, and such 
power not being exercised unreasonably or arbitrarily, it 
cannot be condemned because it curtails the power of the 
“ individual to contract.”  34

Knowing the arbitration method to be a speedy and more 
expert method of appraising loss than is ordinarily possible 
in the deliberate processes of judicial proceedings the legis
lature had sufficient ground for its requirement and it 
cannot be deemed a denial of either due process or equal 
protection of the laws.35

Each year it appears that an ever increasing number of 
cases are coming up to our highest tribunal under the 
interstate commerce clause of the Constitution. In affirming 
the judgment of the lower court,36 the Tax Commission of 
Mississippi is permanently enjoined by the Supreme Court 
from enforcing a privilege tax of that state,37 which it was 
sought to place upon a foreign corporation operating a gas 
line pipe extending from Louisiana through Mississippi and 
back into Louisiana. Distributing companies drew off some 
of the gas in Mississippi, the amount withdrawn being 
measured by a meter furnished by the taxpayer, who re
duces the pressure before it passes into the purchaser’s 
hand; but this work upon the flowing gas was held to be

34 McLean v. Arkansas, 211 U. S. 539.
Schmidinger v. Chicago 226 U. S. 578.
German Alliance Ins. Co. v. Kansas 233 U. S. 389.
Erie R. R. v. Williams 233 U. S. 685.
Keokee Cons. Coke Co. v. Taylor 234 U. S. 224.
35 See provisions of State workmen’s compensation laws for estab

lishing the amount of compensation by a commission, New York Cent. 
R. R. Co. v. White, 243 U. S. 188, 207-208; Mountain Timber Co. v. 
Washington 243 U. S. 219, 235; or the appraisal by a commissioner of 
the value of property taken or destroyed by the public made con
trolling by condemnation statute, Dohany v. Rogers 281 U. S. 362, 369; 
Long Island Water Supply Co. v. Brooklyn, 166 U. S. 685, 695; Crane 
v. Hahlo 258 U. S. 142, 147; or findings of fact by boards or commis
sions which, by various statutes, are made conclusive upon the courts 
if supported by evidence, Tagg Bros. & Moorhead v. United States 280 
U. S. 420; I. C. C. v. Union Pacific R. R. Co. 222 U. S. 541; Virginian 
Ry. Co. v. United States 272 U. S. 658m, 663; Silbershein v. United 
States 266 U. S. 221; Ma-King Products Co. v. Blair, 271 U. S. 479.

36 U. S. Dist. Court for Southern Dist. of Miss.
37 Laws of 1930, c. 88.
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incident to interstate commerce between Mississippi and 
Louisiana.3*

It is well to note, at this point, two cases before the court, 
both upon the same general points of law as the above 
cases. One of these cases has been heard by the court, 
while certiorari has just been filed in the other. In the one 
argued,3** the constitutionality of the Mississippi license 
tax on cotton buyers as applies to persons making purchase 
for delivery in other states was questioned. The state 
court held the law to be invalid. Counsel for the State said 
that while a large portion of the cotton is shipped in inter
state commerce, there is some of it that is not, explaining 
that most of the purchases are made to fill orders already 
received, but if a broker cannot get exactly what he wants, 
he may buy an extra lot and hold it for an order. Further
more, some of the cotton is sold by one broker to another 
on the local market.

In concluding for the taxpayers, counsel declared the 
transactions in question to be interstate, and that the sale 
claimed to be intrastate had been found by the lower court 
to be merely incidental to interstate business. Thus, a pur
chaser might buy 100 bales of cotton of which 98 would be 
covered by an order. The two bales which it was necessary 
to acquire in order to get the others would be sold to an
other broker, and finally shipped out of the State in inter
state commerce. These so-called “ over purchases” do not 
justify the tax, counsel concluded.

In the other case 3Sb just filed on certiorari from the opin
ion of Parker, J., in the Fourth Circuit, the Court is asked 
to decide whether a State gasoline tax may be imposed 
upon the sale of fuel to be used in operating aircraft in 
interstate commerce. Two previous cases involving the Ok
lahoma and New Mexico law’s, and which held that no tax 
could be imposed, w’ere expressly disapproved by Judge 
Parker in his opinion. He pointed out, however, that in the 
two States mentioned the tax is on the use of the fuel, and 
not merely the sale, and said that “ the right to tax the use 
in interstate commerce is a very different matter than the

3* State Tax Commission ot Miss. v. Interstate Natural Gas Co., Ine.. 
No. 40 Oct. T. 1931.

as* Matthews v. Rodgers. No. 84 Oct. T. 1931.
3*b Eastern Air Transport, Inc., v. South Carolina Tax Commission 

No. 504 Oct. T. 1931.
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right to tax the sale before the use in interstate commerce 
begins.

Those forming a large proportion of the Interstate Com
merce cases, and not the least interesting even though often 
highly involved as to fact, are the railroad rate cases aris
ing out of orders of the Interstate Commerce Commission. 
The so-called “ car-hire settlement rules” issued by the 
I. C. C. were upheld by the Supreme Court,39 * with the ex
ception of one provision which would have permitted short
line terminal carriers 49 two days’ free time during which 
they would not be required to pay the one dollar daily rate 
for cars interchanged, as required by the Code of the 
American Railway Association. Justices Stone, Brandeis 
and Holmes dissented upon this, declaring that, “ under the 
circumstances, the mere departure by the Commission from 
the per diem basis for apportioning car-hire costs between 
parties to a joint haul, cannot of itself constitute either a 
taking of property of the carrier affected by it, or the tak
ing of property without compensation.”

The majority of the court held the order of the Commis
sion 41 is not void as to so-called long-line carriers, as sub
scribers to the “ Car Service Per Diem Agreement” of the 
American Railway Association,42 in so far as it provides 
for similar reclaim allowances to subscribers and non
subscribers in connection with cars handled in terminal 
switching service under the switching reclaim rules of such 
association, since non-subscribers having been put on terms 
of equality for car rental payments under another pro
vision of the order for the payment of the same daily car 
rental by subscribers and non-subscribers of which the 
subscribing carriers do not complain, are entitled to the 
same equality with respect to reclaim allowances. Nor is 
the order void in so far as it relieves short-line railways, 
returning cars to owners from the burden of reporting per 
diem accruals to numerous car-owners throughout the 
country and provides that such railroads shall be attached

39 Chi. R. I. & Pac. Ry. Co. et al. v. United States et al. No. 69 Oct. 
T. 1931.

to Carriers having less than 100 miles of trackage.
41 Effective Oct. 1, 1930.
42 This Association operates nearly 98% of the entire railroad mile

age of the United States and owns 99.81% of all the railroad common 
carrier equipment of the country. “Short line’’ carriers are entitled 
to non-voting membership.
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to their connecting' carriers for the purpose of car-hire 
settlements, since such requirements are a valid exercise 
by the I. C. C. of its power conferred by subdivision (14) 
of Section I of the I. C. C. Act to “ establish reasonable 
rules, regulations, and practices with respect to car service 
by carriers by railroad.”

In a second case the right of the I. C. C. to prescribe 
rates for the transportation of certain materials, applicable 
alike to intrastate and interstate commerce was upheld 45 
in so far as it increased the intrastate rates effective in 
Louisiana, in view of the fact, as found by the Commission, 
that the lower intrastate rates would result in undue 
preference and advantage to shippers and receivers of 
freight in intrastate commerce within such part of Louisi
ana and in undue prejudice to shippers and receivers in 
interstate commerce, since the commission has the power * 44 
to increase intrastate rates which result in unjust discrimi
nation against interstate commerce.

The order of the Commission adding a certain amount for 
ferrying these materials across the Mississippi River, does 
not violate Clause 6 of Section 7 of Article I of the Federal 
Constitution which provides that “ no preference shall be 
given by any regulation of commerce or revenue to ports of 
one State over those of another,”  in that the inclusion of 
the allowance for ferrying gives preference to ports of 
Galveston, Houston and other ports in Texas over the 
Louisiana ports, since such provision of the Constitution 
does not forbid discriminations as between ports, but was 
intended to prevent preference as between States in respect 
of their ports for the entry and clearance of vessels.

At the date of this writing no opinion has been handed 
down in the so-called “ western grain rate cases.” 44> West
ern carriers bring this case to the Supreme Court on appeal 
from a denial of an injunction by the District Court for 
the Northern District of Illinois, by which means it was 
sought to prevent the Interstate Commerce Commission 
from putting into effect its order creating new rates for the

«  La. Pub. Service Comm., etc., et at. v. The Tex. & New Orleans 
R. R. Co. et al. No. 36, and La. Pub. Service Comm. v. United States 
Interstate Commerce Comm. No. 37, Oct. T. 1931.

See (1931) 20 Georgetown L a w  Journal, 75.
44Interstate Commerce Act, § 13 (3) (4).

A. T. & Santa Fe Ry. Co. et al. v. U. S. I. C. C. et al.. No. 287.
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carrying of grain and grain products in the territory west 
of Chicago and the Mississippi River. It is contended that 
this order creates a general level of new rates 13 per cent 
below that of the old level, with a resulting loss to the roads 
o ff $20,000,000 annually. The railroads’ counsel complained 
particularly of the action of the Commission in denying a 
reconsideration of its order in view of the conditions result
ing from adverse business conditions which were ma
terially different than the conditions existing during the 
period of the Commission’s consideration of the proceed
ing. The order of the Commission was based on a record 
closed on September 22, 1928. Since then, counsel stated, 
the revenues of the carriers have so materially declined 
that it is “ an undoubted and undeniable fact that the record 
had become wholly unrepresentative either as to the pres
ent or the probable future.” It was further urged that the 
rails had never earned the fair rate of return allowed them 
under the I. C. C. Act, and that their revenues are further 
declining. It was further alleged in the petition for re
hearing, that of all the major descriptions of traffic, the 
traffic in grain and grain products had remained constant 
and not adversely affected by the general depression. This 
movement would not be reduced by the maintenance of 
higher freight rates, it was concluded.

The order of the I. C. C. was the result of authority 
granted under the Hoch-Smith Resolution “ in view of the 
existing depression in agriculture” to effect with the least 
practicable delay such lawful changes in the rate structure 
of the country as will promote the freedom of movement 
by common carriers of the products of agriculture affected 
by that depression. The carriers’ contention, that the Com
mission had given consideration principally to the depressed 
condition of agriculture rather than to the effect of the 
carriers’ return and the cost of service, in arriving at the 
reduced rates prescribed by it, was answered with the assur
ance that the general statement of the Commission shows 
that it considered all the factors required by the I. C. C. 
Act, and that its report refers specifically to the cost stud
ies. The Commission’s counsel declared that “ the needs of 
the carriers for general emergency relief was not special 
reason for reopening a particular docket submitted after 
long drawn-out proceedings, for purpose of giving effect 
to temporary conditions.”
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The attempts of the States blessed with natural resour
ces to conserve them from unnecessary exploitation are 
fraught with difficulties, especially in the production of oil 
at the present time. The constitutionality of the statute 
by which the State of California may enjoin producers of 
oil and gas in the State from unreasonable waste of these 
natural resources is affirmed.45 * This A ct40 is not void for 
failure to define what constitutes "‘unreasonable waste,”  47 
and does not thereby violate the due process clause of the 
14th Amendment, nor delegate power to the Superior Court 
to legislate upon the subject. Under the Act the court 
found “ unreasonable waste” of gas to exist where “ it has 
been allowed to come to the surface without its lifting 
power having been used to produce the greatest amount 
of oil in proportion.” The statute is to be read with the con
struction placed upon it by the State court.48 And so read 
the statute should not be regarded as invalid merely by 
reason of uncertainty, so as to deprive the superior court 
of jurisdiction to determine with respect to a particular 
field whether there has been unreasonable waste.49

The Act is not void in so far as it makes the blowing, 
releasing or escaping of natural gas into the air prima 
facie evidence of unreasonable waste. The State in the exer
cise of its general power to prescribe rules of evidence 
may state certain facts to be prima facie evidence. But 
this must not be arbitrary, discriminatory, or deprive a 
party from presenting pertinent facts in defense.50 *

The statute not being enacted on the theory of the pub
lic's interest in their natural resources; but as one regula
ting the exercise of the correlative rights of surface owners 
with respect to a comon source of supply of oil and gas,

45 Bandini Petroleum Co. et al. v. The Superior Court of tlie State 
of California in and for the County of Bos Angeles et al. No. 43. Oct. 
T. 1931.

4'! The California Oil and Gas Conservation Act.
47 See § 8 (d) of the Act.

Lindsley v. Natural Carbonic Gas Co. 220 U. S. 61. 73.
«  Nash v. United States, 229 U. S. 373. 377.
Miller v. Strohl 239 U. S. 246, 434.
Omaechevaria v. Idaho 246 U. S. 343. 34S.
Hygrade Provision Co. v. Sherman 266 U. S. 497, 502.
so Mobile, etc., Railroad Co. v. Turnipseed 219 U. S. 35. 43.
Bailey v. Alabama 219 U. S. 21S, 238.
Lindsley v. Nat. Carbonic Gas. Co., supra, at pp. 81-82.
Manley v. Georgia 279 U. S. 1, 5, 6.
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it is valid upon its face; that is, considered apart from any 
attempted application of it in administration which might 
violate a constitutional right.51

The Consul General of Italy at New York contested the 
right of the Surrogate’s Court to issue letters of adminis
tration to the respondent as Public Administrator on the 
estate of an unnaturalized citizen of Italy, who died intest
ate in New York, having been there domiciled. The court 
held that the estate should escheat to Italy under the Coun- 
sular Convention of 1878 between Italy and the United 
States, providing that the respective consuls shall enjoy in 
both countries, all the rights, prerogatives, immunities and 
privileges which are or may hereafter be granted to the 
officers of the same grade, of the most favored nation,” 
and the treaty of 1856 between the United States and 
Persia providing that on the death of a “ citizen or sub
ject of either of the contracting parties dying within the 
territories of the other” without relations or partners “ his 
effects in either country shall be delivered up to the consul 
or the agent of the nation of which the deceased was a 
subject or citizen so that he may dispose of them in accord
ance with the laws of his country.” 52

The court decided against the contention of the appel
lant 53 in De Laval Steam Turbine Co. v. United States 54 55 
that it was entitled to be compensated for anticapted 
profits under certain contracts requisitioned during the 
World War. The court held that in effect the Government 
took over the contracts under the power of eminent domain, 
entitling the appellant to just compensation, not damages, 
for the breach. By taking over the contracts, the Govern
ment substituted itself for one of the original private 
parties, so that in effect there was a breach of a Govern
ment contract and a creation of a new one between the 
Government and the appellant. By this means the conten
tion of the appellant was refuted that the case of Russell 
Motor Car Co. v. United States,35 could not apply where

si Ohio Oil Co. v. Indiana 177 U. S. 190, 210, 211.
Lindsley v. Nat. Carbonic Gas Co., supra at p. 77.
Walls v. Midland Carbon Co. 254 U. S. 300, 323.
5̂  Santovencenzo, Consul, etc., v. Egan et al. No. 30. Oct. T. 1931.
53 See 20 (1931) Georgetown Law  Jouknaj., 83.
54 Oct. T. 1931, No. 6.
55 2 61 U. S. 514 (1923).
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the court refused to allow anticipated profits, because in 
those cases the Government was a party to the original 
contracts, while here the original parties were private 
parties.

Another case 56 has just come before the Court involving 
an interesting point of law and a point on jurisdiction in 
the Supreme Court, in which it decided, in noting its juris
diction, that an appeal to the Court from a decision of a 
Circuit Court of Appeals of which the Supreme Court has 
no jurisdiction because the validity of a State statute is 
not involved does not preclude the Supreme Court from 
entertaining a petition for a writ of certiorari to review 
the decision of the Circuit Court of Appeals under para
graph (a) of Section 240 of the Judicial Code empowering 
the court “ in any case * * * in a circuit court of
appeals * * * to require by certiorari” that the cause
be certified to the Supreme Court for determination, not
withstanding paragraph (b) providing for a review by the 
Supreme Court of a decision of a Circuit Court of Appeals, 
involving the validity of a State statute “ on a writ of 
error or appeal” and stating that “ in that event a review 
on certiorari shall not be allowed,” since the provisions 
of such paragraph (b) are applicable only in cases in 
which the validity of a State statute is involved.

In addition to the point on jurisdiction the case involves 
the extraterritorial effect of a workman’s compensation 
Act. An employe entered into a contract with a Vermont 
company to work in Vermont and New Hampshire. The 
employe was electrocuted while engaged in this work in 
New Hampshire. Action was brought by his administratrix 
for damages. Defending the action, the company said the 
contract incorporated the provisions of the Vermont Work
man’s Compensation law, which provides that unless its 
benefits are disclaimed by the employe prior to any injury, 
an action to recover damages may not be sustained, mak
ing the remedy under the statute exclusive. But the admin
istratrix claimed the employer had also accepted the com
pensation provisions of the New Hampshire law which 
provides the employe may elect after injury whether to 
accept the benefits of the statute or to proceed at com
mon law. The company contends that since provisions of

56 Bradford Electric Light Co., Inc., v. Clapper, Admx. No. 423, Oct. 
T. 1931.
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the Vermont Act make it applicable to injuries received 
by a workman without the State, as well as within, that the 
common law action against it could not be maintained.

In opposition to the review by the Court, counsel for the 
employe’s administratrix urged that to deny the common 
law relief would be contrary to the public policy of New 
Hampshire as expressed in its compensation statute, and 
that since the death of the employe occurred from an in
jury received in New Hampshire the law of that State 
was applicable.

The Circuit Court of Appeals for the First Circuit up
held the latter contentions in a hearing of the case in 
which it reversed its prior ruling in favor of the employer.

In refusing to review the decision of the Circuit Court 
of Appeals for the Fifth Circuit, the Supreme Court held 
invalid a contract whereby a salesman agreed not to pur
sue similar employment in a certain territory for one year 
after the termination of the contract of employment. It 
was so held on the ground that the contract was in restraint 
of trade and denied the salesman the right to carry on his 
occupation, in despite of the contention of the employer that 
the contract was necessary to protect the good will of the 
company and trade secrets entrusted to its salesman.57

On authority of Allen v. United States,58 the Supreme 
Court affirmed, without opinion,59 the decision of the Cir
cuit Court of Appeals for the Fourth Circuit upholding a 
supplemental charge to a jury in a criminal case that a 
juror “ should listen with deference to the arguments” of 
the other jurors in the conference room, and “ with distrust 
of his own judgment if he finds the large majority of the 
jury taking a different view of the case from that what 
he does himself.”

The Court has announced it will review 60 the validity of 
the Utah statute prohibiting the posting upon bill boards, 
in street cars and at other places, of advertising matter 
concerning cigarettes and other forms of tobacco. The ap
pellant was convicted for advertising cigarettes on bill 
boards. The posters were displayed, it is stated, pursuant 
to a bill board advertising contract apd the posters dis-

57 Super Maid Cook-Ware Corp. v. Hamil et al. No. 490, Oct. T. 1931.
58 164 U. S. 492.
59 Lias, et al. v. United States No. 32S, Oct. T. 1931.
so The Packer Corp. v. State of Utah No. 357, Oct. T. 1931.
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played were sent to Utah from California, and the cigar
ettes advertised were made outside the State. Appellant 
invokes the working of the Federal Constitution in those 
clauses pertaining to impairment of obligation of contracts, 
interference with interstate commerce, and deprivation of 
property without due process of law.

In a case61 involving the constitutionality of the so- 
called Virginia Sunday law prohibiting the carrying on 
of a business other than “ work of necessity or charity” on 
Sunday the Supreme Court of the United States affirmed 
the decision of the lower court without opinion, that the 
owner of a miniature golf course is not entitled to an in
terlocutory injunction to restrain prosecution for violation 
of the Virginia Sunday law when its course is open on 
Sunday. It was asserted by counsel for the State that the 
rule applied in interpreting this law was whether the work 
was “ reasonably essential to the moral welfare of the 
people.”  Counsel further stated that in each instance it 
was a question for the jury to decide what the community 
believed was essential to the moral welfare of the people.

The Court has consented to review a case62 involving 
the validity of the search of a business office by Federal 
prohibition agents while serving warrents of arrest upon 
persons in the office for alleged violation of the National 
Prohibition Act. As a result of the search papers and books 
were seized. The lower court held that seizure to be in
valid, when made incident to the arrest; that such arrest 
did not justify a “ ransacking and exploratory search of 
the premises.”

The Government contends that prior dealings between 
one of the prohibition agents and one of the accused per
sons showed the existance of a conspiracy to violate the 
Prohibition Act, thus warranting the search where the 
arrest was made. The petition for the Government states 
a review is necessary to clarify the law in such instances, 
especially under the various interpretations placed upon 
the decision of the Court of last year in Go-Bart v. United 
States «  J. C. M.

si Broade-Grace Arcade Corp. v. Fulmer Bright et al. No. 72 Oct. 
T. 1931.

United States v. Lefkowitz et al. No. 466 Oct. T. 1931.
63 2 8 2 U. S. 344.
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NOTES
COPYRIGHT— Radio Broadcasting and Reception of Copyrighted 

Music.

The advent of radio brought with it many legal problems. At the 
present moment one of the most troublesome, not only to the legal 
world but in a practical fashion to the radio public and to the broad
casters, is that of the broadcasting of copyrighted musical compositions. 
The decisions are not many and illustrate cautious and varying meth
ods of approval by the courts, leaving many aspects of the question in 
doubt. New perplexities have been added by the recent decision of the 
United States Supreme Court in Buck v. Jewell-LaSalle Realty Co.1

Section 1 of the Copyright Acts provides:

“Any person entitled thereto, upon complying with the provisions 
of this title, shall have the exclusive right: * * * (e) to perform 
the copyrighted work publicly for profit if it be a musical com
position and for the purpose of public performance for profit. * * *”

This statute was enacted in 1909 and it was not until 1920 that the 
pioneer commercial radio broadcasting station 3 was established. Dur
ing the first few years of radio transmission, copyright owners evi- 1 2 3

1 263 U. S. 191, 31 S. Ct. IflO, 75 L. Ed.— for a review and comment on 
the decisions previous to the opinion of the Supreme Court in this case 
see especially Lewis G. Caldwell, The Broadcasting of Copyrighted 
Works, 1 Jour. Air Law, p. 554, (1930); See also W. Jefferson Davis, 
Copyright and Radio, 16 V a . L. R ev. p. 40 (1926), constituting Chap. 
6 of his book Radio Law (Parker, Stone and Baird, Los Angeles, 
1929). There is also a discussion in Chap. VIII, The Law of Radio 
Communication by S. Davis (McGraw-Hill, 1927). See also Zollman, 
Radio and Copyright, 11 M arquette L. R ev. 146, (1926). For reviews 
of the decisions see Note (1926), 16 V a . L. R ev. p. 40; Note (1926), 75 
U. of P a . L. R ev. 549; see also 9 T ex . L. R ev. pp. 87, 88 and 33 L aw  
Notes 155; See also 43 H arv. L. R ev. 318 (Dec. 1929); 1 A ir L a w  R ev. 
134 (Jan. 1930); 7 N. Y. U. L. R. 529, (Dec. 1929); 15 St . L ouis L. 
R ev. 100 (Dec. 1929); 9 Ore. L. R ev. 182 (Feb. 1930).

For comment upon the opinion of the Supreme Court in Buck v. 
Jewell-LaSalle Realty Co., see especially, Arthur W. Scharfeld, 1 Jour
nal R adio L a w , p. 776 (July, 1931). See also Note (1931), 18 V a . L. 
R. p. 70, and Note (1931), 20 Calif. L. R ev. p. 77.

For the principles involved see: Hoffman, The Right of the Author 
with Respect to Broadcasting, 1 Jour, R adio L aw  28; See also Radio 
Broadcasting as an Infringement of Copyright 28 L aw  Notes 25. Louis 
G. Caldwell has list of the foreign decisions in 1 Jour. A ir L a w , p. 586, 
note 12.

2 Copyright Act of March 19, 1909, 35 Stat. 1075, 17 U. S. C. A. 
§1 ( e ) .

3 Footnote 2 of Justice Brandeis’ opinion in Buck v. Jewell-LaSalle, 
quoting The Radio Industry, Harvard Graduate School of Business 
Administration Lectures, 1927-8, pp. 195-209.
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dently looked upon radio as an advertising medium but fearing a de
crease in sales and royalties, some of them decided to stand on their 
legal rights. In 1923, M. Witmark & Sons brought suit against L. 
Bamberger & Co.,4 5 owners and operators of WOR, for the rendition of 
one of their songs without permission by broadcasting it from their 
studio. The defendants denied that this rendition was for profit since 
the receivers paid no fee of any kind to WOR, but they did not ques
tion the broadcasting as a “performance” within the meaning of the 
Act. In its decision the court seemed to assume that broadcasting was 
a public performance and on the authority of Herbert v. Shanleys 
found there was a profit in the valuable advertising gained from the 
operation of the station. A year later in a similar case Jerome H. 
Remick <f Co. v. American Automobile Accessories Co.,6 * * 9 the defense 
was raised that broadcasting was not a “public performance.” This 
was upheld by the district court on the ground that there was no audi
ence gathered to hear the rendition. However, on appeal" the Cir
cuit Court of Appeals, Sixth Circuit, declared that radio broadcasting, 
although developed after the passage of the Act, comes within its pur
view and constitutes a “public performance” within its meaning.

The court said:

“A performance in our judgment is no less public because the 
listeners are unable to communicate with one another or are not 
assembled within an enclosure or gathered together in some open 
stadium, or park or other public place. Radio broadcasting is 
intended to and does reach a very much larger number of the pub
lic at the moment of rendition than any other medium of per
formance. The artist is consciously addressing a great though 
unseen and widely scattered audience and is therefore participating 
in a public performance.”

This decision together with the refusal of the Supreme Court to re
view its seems to settle the question of the broadcaster’s liability when 
an unauthorized composition is disseminated over the air from his 
studio. Under a differently worded Copyright Act the same result has 
been reached in England. In ilessager v. British Broadcasting Co.,9 
it was held that regardless of the fact that the actual performance of 
a comic opera was in a private studio, the defendants gave a public 
performance inasmuch as:

4 M. Witmark & Sons v. L. Bamberger & Co., 921 Fed. 776 (D. C. 
N. J. 1923).

5 242 U. S. 591 (1917).
6 29S Fed. 628 (1925).
t J. H. Remick & Co. v. Amer. Auto Access Co., 5 F (2d) 411 (C. C. A. 

6th. 1925).
s 269 U. S. 556 (1925).
9 [1927] 1 Kings Bench, 543, reversed on another point (1928) 1 

K. B. 660, (1929) A. C. 151. See also Chappell & Co. Ltd. v. Associated 
Radio Co., of Australia V. L. R. 350 (1925). For decisions of other 
foreign countries see notes 12 and 13, Louis G. Caldwell, supra note 
1 at page 586, and also Carl Zollmann. Foreign Radio Decisions 1 Joru. 
Radio L aw . p. 144.
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“Instead of gathering the public into a vast assembly room they 
set in motion certain ether waves knowing that millions of receiv
ing instruments in houses and flats were turned to the waves set 
forth; and knowing and intending also that acoustic representa
tion of the opera would thereby be given to an enormous number 
of listeners.”

An extension of the liability of the broadcaster to cover not only 
programs originating in his studio, but also performances taking place 
elsewhere (e. g. hotel, restaurant or theatre) and brought to the trans
mitting station by microphone and wire was reached in Jerome H. 
Remick & Co. v. General Electric Co.i° When the case was first heard 
on the motions n of the plaintiff for an injunction pendente lite and 
of the defendant for dismissal of the bill, in denying both motions 
Judge Knox said that if the performance is that of an authorized per
son then the broadcasting of this performance merely gives the au
thorized performer a large audience and is not separate performance 
by the broadcaster. Later, the hearing on the merits i2 disclosed that 
the performance by the hotel orchestra was unauthorized and Judge 
Thacher, influenced largely by the decision Jerome H. Remick & Co. v. 
American Automobile Accessories Co.p  rendered after the first hear
ing of this case, held the broadcaster guilty of an infringing perfor
mance, saying:

“It is not enough to say that the broadcaster merely opens the 
window and the orchestra does the rest. On the contrary, the 
acts of the broadcaster are found in the reactions of his instru
ments, constantly animated and controlled by himself, and those 
acts are quite as continuous and infinitely more complex than the 
playing of the selection by the members of the orchestra.”

Taking these two opinions together, it would seem that if the per
formance by the artist in a public place is authorized, then broadcast
ing this does not constitute a performance 1 4 in such a way as to 
charge the broadcaster with infringement. But if the original per
formance is unauthorized, the broadcaster participates in the infringe
ment. It is significant to notice that in this case as in the previous 
cases considered, the court seems to emphasize that not only was the 
broadcasting “a public performance” but it was also “for profit.” 

There is not a hint yet in any of the opinions that the receiver also 
may be a contributory infringer. The language of the courts seems 
to negative any such possibility. In Jerome i f f .  Remick & Co. v. Gen- 10 11 12 * * * *

10 J. H. Remick & Co. v. Gen Elec. Co., 16 Fed. (2d) 829 (S. D. 
N. Y. 1926).

1 1  J. H. Remick Co. v. Gen’l Elec. Co., 4 Fed. (2d) 160 (S. D. N. 
Y. 1924).

12 Supra note 10.
is Supra note 7.
1 4 Opinion expressed in motions hearing of J. H. Remick & Co. v. Gen

eral Elec. Co., note 11 supra. See Louis G. Caldwell, supra note 1 at
footnote 15 on page 587 for foreign decisions on this point.
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eral Electric Co.is Judge Thacher said, ‘‘Certainly those who listen do 
not perform and therefore do not infringe.” The American Society 
of Authors, Composers and Publishers,m however, sought to hold the 
receiver as an infringer in Buck v. DeBaumJ7 DeBaum operated 
an ordinary radio receiving-set in his cafe for the entertainment of 
his guests. Without any prearrangement, he tuned in on a station to 
which had been given permisssion to play ‘‘Indian Love Call,” and 
made this available to his patrons. The plaintiffs argued that although 
they licensed the radio station to perform, the license extended only 
to those who would pick up the composition for their private use 
In refusing to agree with this contention the district court in declar 
ing that there was no infringement said:

‘ ‘It seems to rue to be clear that, when plaintiffs licensed the 
broadcasting station to disseminate the Indian Love Call,’ they 
impliedly, sanctioned and consented to any ‘pick up’ out of the 
air that was possible in radio reception.”

Then the court went on to say that the receiver does not “perform” 
within the meaning of the Copyright Act but that the performance 
takes place in the broadcaster's studio.

The same result had been reached a few months previously on the 
hearing in the district court of Buck v. Jeicell-LaSalle Realty Co.is 
The American Society of Authors, Composers and Publishers had 
sought injunctions and damages for infringement against Duncan, radio 
station owner for broadcasting their copyrighted music and also 
against the LaSalle Hotel, in which was located a master receiving 
set to which were attached loud speakers in the lobbies, parlors and 
two hundred rooms. There was no arrangement between the broad
caster and the hotel. The district court entered a decree pro confesso 
against Duncan, but dismissed the bill for lack of equity as to the 
hotel, finding there was no “performance” within the meaning of the 
Act, and declaring that infringement must be “intentional,” even if 
radio reception may be a performance. On Appeal >9 the Circuit Court 
of Appeals for the Eighth Circuit certified the following question to the 
United States Supreme Court:

“Do the acts of a hotel proprietor, in making available to his 
guests, through the instrumentality of a radio receiving set and 
loud speakers installed in his hotel and under his control and for 
the entertainment of his guests, the hearing of a copyrighted 
musical composition which has been broadcast from a radio trans
mitting station, constitute a performance within the meaning of 
Paragraph 1 (e) of the Copyright Act of March 4, 1909? * 18 19

is Supra note 10.
is A remarkably successful organization of copyright owners con

trolling the majority of copyrighted compositions in the United States, 
it 40 Fed. (2d) 734 (D. C.. S. D. Cal. 1929).
18 32 Fed. (2d) 36G (W. D„ Mo., 1929).
19 51 Fed. (2d) 726 (C. C. A. 8th 1931).
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The Supreme Court in an opinion by Justice Brandeis 20 answered 
in the affirmative. This opinion, a challenging and important one 
since it is the only expression by the Supreme Court on the whole 
program by radio broadcasting under the Copyright Act, was arrived 
at by elimination of the leading arguments of the defendants rather 
than by any logical development of the word “performance” to include 
radio transmission. In discarding these three principal contentions of 
the defendants, the answer of the court to the argument that radio 
reception does not come within the scope of the Copyright Act, was, 
(1) that broadcasting comes within the scope of the Copyright Act, (2) 
nothing in the Act prevents a single rendition of a copyrighted selec
tion from resulting in more than one public performance for profit, 
and (3) intention to infringe is not essential under the Act (citing 
cases).

In its disposition of the second argument of the defendants that 
reception of a radio program is mere audition w* the opinion declares 
that reception is essentially reproduction. The analogy between radio 
reception and the playing of a phonograph record is found to be a 
true one. In the language used:

“There is no difference in substance between the case where a 
hotel engages an orchestra to furnish the music and that where 
by means of the radio set and loud speakers here employed, it 
furnishes the same music, for the same purpose. In each the 
music is produced by instrumentalities under its control.”

In answering the third argument of the defendant, it was stated 
that in order to constitute a performance it is not necessary that there 
be a profit. Of course, to constitute an infringement there must be a 
public performance “for profit” and it was found on the final disposi
tion of this case20 21 by the Circuit Court of Appeals, Eighth Circuit, 
that this performance by the hotel was “for profit” since it made the 
hotel pleasant and attractive in order to draw patrons and keep them 
satisfied.

This holding by the Supreme Court that the reception in this case 
constituted a performance has aroused much comment. It seems to be 
another great victory by the American Society of Authors, Composers 
and Publishers and already they are negotiating with hotel proprie
tors in an endeavor to induce them to secure licenses in order to 
protect themselves 22 23 and some of the hotels have already taken them 
out.

However, this opinion is limited strictly to the facts in the case and 
in a foot-note to the opinion,23 Justice Brandeis says that if the copy
righted composition had been broadcast with the plaintiff’s consent, 
a license for its commercial reception and distribution might have 
been implied. There is one very obvious difficulty to such a solution 
of the reception problem, and it is the already seemingly settled

20 Supra note 1.
20  ̂Italics those of the commentator.
21 Supra note 19.
22 Scharfeld, note 1 supra at page 777.
23 283 U. S. p.
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nature of the broadcaster's note. It has already been seen from Wif- 
mark v. Bamberger,24 j .  u. Remick Co. v. American Automobile Acces
sories Co.,25 j .  H. Remick & Co. v. General Electric Co.,24 * 26 27 and Buck v. 
Duncan,22 that the broadcaster of a copyrighted musical composition 
gives a public performance just as if he had the audience in one 
place. If then, as according to the Supreme Court’s answer, the receiv
er is also a performer and needs only to be a public one for profit to 
hold him liable, where is the passive body of listeners? The broad
casting stations are paying copyright owners for licenses in order to 
transmit songs to a public which doesn’t listen to them but repro
duces them. It may become necessary in the future for the broad
caster to have protection, as well as the copyright owner, against 
cafe and hotel proprietors who unauthorizedly give performances of 
his broadcast for which he has paid a license. The receiver now seems 
to be in the anomalous position of both performer and a listener at 
the same time.

The five cases herein discussed are the only ones so far decided on 
radio broadcasting under the Copyright Act. Although an analysis of 
them makes generalization hazardous, the following observations are 
submitted:

1. Radio broadcasting of a musical composition from an ordinary 
commercial station either from the studio or by remote control from 
some other place constitutes a public performance for profit. Judge 
Knox in the motions hearing of Jerome H. Remick & Co. v. General 
Electric Co.,28 declared an opinion, which has never been negatived, 
saying that if the original rendition by a hotel orchestra is authorized, 
then the broadcasting of this rendition does not constitute an in
fringement. The French decisions make a distinction between author
ity to play and authority to play over the radio.28* Of course, if the 
original playing is unauthorized, then the broadcaster participates in 
the infringement. It is true that parts of the Supreme Court’s 
opinion in Buck v. Jewell-LaSalle Realty Co..29 30 throw some obscurity on 
the broadcaster as a performer, but it is improbable that the Supreme 
Court would take a contrary view to the already settled doctrine.

2. Radio reception in itself constitutes a performance and needs 
only to be public and for profit to render the receiver an infringer if 
he has not permission of the copyright owners. Buck v. Debaum39 
denied this interpretation of the receiver’s role, but the decision of the 
Supreme Court in Buck v. Jewell-LaSalle Realty Co. seems to hold 
exactly this. Hence it would seem that a public receiver for profit 
(e. g. hotel, cafe, etc.) is an infringer if he makes available to his 
guests unauthorized broadcasts; and, unless permission can be implied

24 Supra note 4.
28 Supra note 7.
26 Supra note 10.
27 32 Fed. (2d) 366 (W. D„ Mo., 1929).
28 Supra note 11.
28* Louis G. Caldwell supra note 1 at page.
29 Supra note 1.
30 Supra note 17.
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for him as in Buck v. DeBaum, he may possibly be regarded as an 
infringer if he receives authorized broadcasts. The opinion in Buck v. 
Jeivell-LaSalle Co.,31 * leaves this question in doubt, a footnote31* say
ing that if the original performance was authorized, permission 
might be implied for the LaSalle hotel to receive. The copyright 
owners have always strenuously denied that in giving permission to 
have a song broadcast, they have given implied authorization to 
receivers in public places, and very likely they will in giving licenses 
to broadcast expressly deny any implied authority for public radio 
receiving sets to receive.33 This express denial of implied authority 
to receivers in public places together with the interpretation of radio 
receiving as reproduction instead of audition thereby constituting a 
“performance” may be sufficient for future decisions to hold public 
radio reception for profit an infringement whether the broadcast is 
authorized or not.

At any rate the confusion of the whole situation can best be remedied 
by revision of the Copyright Act. The Vestal B ill33 would have at 
least clarified the matter by giving the author power over his com
position in all manner of communication or transmission, whether 
by broadcast, rebroadcast, television or any other method which shall 
be developed. The broadcasters bitterly opposed this part of the bill,34 
but the same result may be reached by judicial decisions if the trend 
of Buck v. Jewell-LaSalle Realty Co., is followed by the courts. Before 
the answer of the Supreme Court in this case, the remedy of the com
poser was against the broadcaster exclusively. In Buck v. DeBaum 35 
the court said:

31 Supra note 1.
31» Footnote 5.
33 S charfeld, note 1 supra at page 778.
33 For the nature and the history of the Vestal Bill see 1 Jour. R adio 

L a w  pp. 390-398. See also Louis G. Caldwell, Discussion of the Vestal 
Copyright Bill, 4 Archer F ur F u n krech t , N o. 3 (May 1, 1931). See 
also footnote of Justice Brandeis’ opinion in Buck v. Jewell-LaSalle 
Realty Co.

34H. R. 12549, 71st Cong.
The Vestal Copyright Bill as it passed the House in January, 1931, 

gave the author the exclusive right:
(g) To have communicated said work for profit to the public by 

radio broadcasting, rebroadcasting, wired radio, telephoning, telegraph
ing, television of by any other methods or means for transmitting or 
delivering sounds, words, images or pictures whether nor or hereafter 
existing. PROVIDED, That the provisions of this Act shall not apply 
to the reception of such work by the use of a radio-receiving set or 
other receiving apparatus unless a specific admission of service fee is 
charged therefor by the owner or operator of such radio-receiving set 
or other receiving apparatus.

For other proposals to revise the Copyright Act see summaries in 
the Annual Report of the Register of Copyrights (1928), pp. 6-13; id. 
(1929), pp. 16-24; id. (1930), pp. 8-13.

33 Supra note 17.
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"The owner of a copyrighted musical composition can fully pro
tect himself against any unauthorized invasion of his property 
right by refusing to license the broadcasting station to perform 
his musical composition.”

But now there is the burden on a public receiver for profit to 
guard against unintentional infringement. Even though a hotel pro
prietor does secure licenses from the American Society of Authors, 
Composers, and Publishers and other leading copyright owners, there 
is a respectable body of music not controlled by these organizations & 
and the task of the receiver in keeping touch with all music is impos
sible. The only escape the receiver has is the improbability that in 
announcing their programs, the radio stations will proclaim to the 
world their guilt in a paraphrase of their familiar announcement and 
say, “This number is played ucithout the special permission of the 
copyright owners.” Then all hotel and restaurant proprietors like 
good law-abiding citizens can turn the dials of their sets to another 
station. T. J. F.

INSOLVENT BANKS— Liability of Stockholders— Double Liability 
Rule.

One of the most recent decisions of the State courts which follow 
the double liability rule is that of Longe v. Taylor,1 a decision handed 
down by the Supreme Court of the State of Arkansas on July 6, 1931. 
In that case the plaintiff, as bank commissioner, sought to enforce 
this statutory liability against the defendent stockholder, Mrs. W. F. 
Lange, under a typical statute of the states, enacted by the State of 
Arkansas, which provided that “the stockholders of every bank doing 
business in this state shall be held individually responsible, equally 
and ratably, and not one for another, for all contracts, debts and en
gagements of such bank to the extent of the amount of their stock 
therein, at the par value thereof, in addition to the amount invested 
in such stock; provided, that persons holding stock as executors, 
administrators, guardians or trustees shall not be personally subject 
to liability as stockholders, but the estates and funds in their hands 
shall be liable in like manner and to the same extent as the testator, 
intestate, ward or person interested in such trust fund would be, if 
living and competent to act and hold the estate in his own name.” In 
the Lange case the court, following the well-established rule, refused 
to allow the defendant to attempt to set off against her double liabil
ity as stockholder a sufficient amount of indebtedness due her by the 
bank as a depositor therein to discharge her additional liability as a 
stockholder. The court said that “it is readily apparent from the 
language of the statute fixing the liability of the stockholder of an 
insolvent bank ‘for all contracts, debts and engagements of such bank 
to the extent of their stock therein, at the par value thereof, in 
addition to the amount invested in such stock’ ; that it was not the 
intention to permit the statement of such liability by a set-off of the * 1

36 Schakfield note 1 supra at page 779.
1 Lang v. Taylor, 40 S. W. (2) (Ark.) 781, (1931).
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failed bank’s indebtedness to such stockholder.” This rule has been fol
lowed for quite a number of years in cases involving national banks,2 

and the state courts have also adopted it.2 3
That a shareholder in a bank is liable in the event of its insolvency 

is well settled. Ordinarily anyone whose name is registered on the 
stock ledger of the banking corporation is held liable as such, the 
names in the ledger book being prima facie evidence of ownership.4 * 
The owner in fact is also liable,5 but an unnamed equitable owner of 
shares standing upon the books in the name of another may be 
assessed rather than the apparent owner. Although a former holder 
of shares should not be liable if he makes a proper effort to secure a 
transfer and the officers of the bank have failed to make a transfer 
on the books,6 nevertheless in several states the statutes provide that 
the stockholder is not relieved until the transfer has been actually 
made.7 However, a shareholder is relieved from his liability by a 
discharge in bankruptcy,8 and by a transfer of his rights as a sub
scriber if the transferee is accepted by the bank in good faith. A 
party may not relieve himself from liability to assessment by having 
the stock in a national bank registered in the name of his minor 
child because of the opportunity that would be thus afforded for 
fraud, and in Aldrich v. Bingham 3 the court held that “it is a well- 
settled rule of law that a transfer of stock in a corporation must be 
made to a person or corporation not only legally capable of holding 
the stock transfered, but also to one who is legally bound to respond 
when assessments are made upon the stock and who may lawfully 
assume the liabilities of the transferror in relation thereto,” and a 
similar rule applies where a party purchases bank stock and has it 
registered in his wife’s name and without her authority,46 although a

2 Hobart v. Gould, 8 Fed. 57, (1881); Wingate v. Orchard, 75 Fed. 
241 (1896); Williams v. Rose, 218 Fed. 898 (1914).

3 Wehby v. Spurway, 30 Ariz. 274, 246 Pac. 759, (1926); (Writ of 
Certiorari denied by the Supreme Court of the United States on Novem
ber 6, 1926, 273 U. S. 722, 47 Sup. Ct. 112). Bank of Blytheville v. State, 
148 Ark. 504, 230 S. W. 550 (1921) McDonald v. McFerson, 80 Colo. 4, 
249 Pac. 496 (1926) Swicord v. Crawford, 148 Ga. 719, 98 S. E. 343 
(1919) Adams State Bank v. People of Illinois, 272 111. 277, 111 N. E. 
989 (1916) Farmers State Bank v. Reed, 114 Kan. 216, 217 Pac. 320 
(1923) Hughes v. Marvin, 216 Ky. 190, 287 S. W. 561 (1926) Barth v. 
Pock, 51 Mont. 418, 155 Pac. 282 (1915) Reimers v. Larson, 52 N. D. 
297, 202 N. W. 653 (1925) Kimbriel v. State, 106 Okla. 177, 233 Pac. 
420 (1925) Parker v. Caroline Savings Bank, 53 S. C. 583, 31 S. E. 673 
(1898) Duke v. Force, 120 Wash. 599, 208 Pac. 67 (1922).

4 Flynn v. American Banking Co., 104 Me. 141, 69 Atl. 771 (1908).
3 Abbott v. Jack, 136 Cal. 510, 69 Pac. 257, (1902).
6 Apsey v. Kimball, 221 U. S. 514, 31 Sup. Ct. 695 (1911).
7 Man v. Boykin, 79 S. C. 1, 60 S. E. 17, (1907).
8 Marr v. Bank of West Tennessee, 4 Lea (Tenn.) 578, (1880).
6 Aldrich v. Bingham, 131 Fed. 363 (1904).
46 Hunt v. Reardon, 93 Minn. 375 101 N. W. 606 (1904).
Rosenberg v. Bennett, 35 Ga. App. 86, 132 S. E. 119 (1926).
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married woman is equally liable upon assessments on shares held by 
her.n In the State of Georgia the rule is that if the charter was 
granted at any time prior to a statute of 1893, only those stockholders 
are liable who subscribe to the capital stock, and not those who 
took from the original parties by way of succession.12 An absolute and 
complete transfer to an irresponsible person in order to escape liability 
is known as a “colorable” transfer and will not prevail as against the 
creditors of the insolvent bank. In New York the mere act of signing 
the articles of association and writing a certain number of shares 
opposite the name has a legal effect of, and is valid as, a subscription 
for the number of shares so written even though the document, on its 
face, does not appear to be a contract of subscription.^ Such sub
scribers are liable to the amount of par value of the shares, and the 
liability is absolute. It cannot be discharged by alleging that the sub
scription of another is invalid; nor by a release from the directors, 
because they do not represent the creditors and manifestly cannot 
discharge an indebtedness of which the directors themselves would be 
the real beneficiaries in interest; nor by the Statute of Limitations, 
because it does not begin to run so long as the bank continues in 
business; nor by a transfer of his rights as a subscriber to a third 
person, because such transfer is clearly ineffectual as regards the 
ownership of stock until the new tranferee is accepted by the bank 
and the assignor is formally relieved from all liability upon his 
subscription. The fact that the shareholder has not completed the 
payment in full for the shares, or the fact that he has merely given 
his promissory note as full payment, does not in any way affect his 
liability in event of the failure of the bank, and does not prevent 
the assessment being made against him upon a basis of the par value 
of the shares, the market value or book value being quite immaterial 
in such determination. The liability of a stockholder is, in all instan
ces, at least contractual in nature, for the liability in case of a state 
bank is one that is assumed by the very act of purchasing the stock,14 
whereas the liability of a stockholder in a national bank arises solely 
by reason of the statute authorizing the assessment against him, 
according to one group of cases.is But it has also been held that this 
liability is contractual only in a limited sense,11 12 * 14 * 16 and also that the 
liability is absolutely contractual and not statutory.1 1

Section 5151, Revised Statutes of the United States, enacts that 
“the shareholders of every national banking association shall be held 
individually responsible, equally and ratably, and not one for another, 
for all contracts, debts and engagements of such association, to the

1 1 Christopher v. Norvall, 134 Fed. 842 (1905).
12 Reid v. De Jarnette, 123 Ga. 787, 51 S. E. 770 (1905). 
is Cole v. Ryan, 52 Barb. (N. Y.) 168 (1868).
Dayton v. Borst, 7 Bos. (N. Y.) 115 (1860).
14 Adams v. Clark, 36 Colo. 65, 85 Pac. 642 (1906). 
is Rankin v. Miller, 207 Fed. 602 (1913).
Aldrich v. Bingham, 131 Fed. 363, (1904).
i6 Duncan v. Freeman, 152 Ga. 332, 110 S. E. 5, (1921).
ii Weitzel v. Brown, 224 Mass. 190, 112 N. E. 945 (1916).
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extent of the amount of their stock therein, at the par value thereof, 
in addition to the amount invested in such shares.” Of course, this 
double liability rule binds only national banks, but many of the 
states have either enacted similar statutes or have copied this one 
almost verbatim. But whether the bank is a national bank or a state 
bank, the general rule is that a stockholder in a bank that has failed 
cannot set off a deposit in the bank against an assessment made to 
enforce this statutory liability. One of the leading Federal cases on 
the point is Williams v. .Rose,* 18 in which the plaintiff, as receiver 
of the insolvent First National Bank of Bayonne (N. J.) alleged 
organization as a national bank on December 5, 1906, with a capital 
stock of $100,000, consisting of 1,000 shares of stock of the par value 
of $100 each, and the bank did business until December 6, 1913, when 
it became insolvent and the plaintiff was appointed receiver. On May 
13, 1914, the Comptroller of the Currency concluded that in order to 
pay the debts of the bank it would be necessary to enforce the indi
vidual liability of the stockholders to the extent of 100 per cent as 
prescribed by Section 5151 of the Revised Statutes of the United 
States, so an assessment was made upon the stockholders for $100,000 
to be paid by each ratably on or before June 14, 1914, and this $100 
upon each and every share of the capital stock held or owned by the 
shareholders at the time of the failure of the bank on December 13, 
1913, was demanded. Since the defendant failed to make his payments 
of $100 per share on each of the two shares standing in his name, a 
judgment was asked for that amount with interest, with certain 
other counts upon notes of the defendant. For answer to this count 
the defendant alleged that when the bank failed he had an account 
of $1,964 on deposit in the bank, so demanded that the plaintiff 
should apply a part of such credit to the demand of $200 due from 
him and that the bank refused to accept his proposition, and so asked 
the court that the money on deposit in the bank to his credit be set 
off against the amount claimed by the plaintiff in all of the counts of 
the declaration. Held: that a stockholder is not entitled to set off 
against an assessment made against him pursuant to the Revised 
Statutes of the United States, where a bank has become insolvent, 
the amount of his individual claim against the bank. The court men
tioned that the case of Wingate v. Orchard19 covers this point by 
putting its decision “upon the ground that the fund provided for under 
the Revised Statutes was not intended for any particular creditor, 
but to make good all debts equally and without any preference, and 
in the event of the winding up of the affairs of a national bank the 
fund provided . . . was for the express purpose of making good
the contract, debts and engagements, and is manifestly a trust fund, 
to a pro rata share of which all creditors are equally and equitably 
entitled.”

The reason for the existence of the double liability rule is almost 
unimpeachable. The primary purpose of the statutes is to create and 
provide a fund with which to pay off the debts and obligations of the

18 Williams v. Rose, 218 Fed. 898 (1914).
18 Wingate v. Orchard, 75 Fed. 241, 21 C. C. A. 315 (1896).
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insolvent bank by making every shareholder individually and per
sonally liable in a proportionate and ascertainable amount. This fund 
so created is manifestly a trust fund for the payment of the general 
creditors equally and ratably, and each creditor is equitably entitled 
to his pro rata share of such statutory fund. Experience has shown 
that the liquidation of assets of an insolvent bank is a slow and un
dependable process at best, slow as to time and undependable as to 
claims of creditors and depositors. To allow the stockholder to set 
off the amount of his deposit against his statutory liability would 
undoubtedly constitute a preference in favor of such stockholder, for 
he is no more entitled to obtain or use such deposit than any other 
depositor. If, by chance, the amount of his deposit should equal the 
par value of his shares then the effect of making him a preferred 
creditor would be to pay him the amount of his deposit in full, where
as the other depositors might save but very little of their money 
if the deposits of the stockholders were less than the par value of 
the stock. The mere fact that a person is a stockholder in a bank 
should not entitle him to any preference over the other depositors, 
so he should not be allowed to make use of his deposits in the in
solvent bank as a set-off against his statutory liability. W . F. P.

WORKMEN’S COMPENSATION’ ACTS— Occupational Disease—  
Industrial Dermatitis

In a recent Massachusetts case 1 the plaintiff sought to recover for 
an injury which he maintained that he received in the course of his 
employment for the defendant. The testimony of the physicians in 
the case tended to establish the fact that while the dermatitis com
plained of might have arisen in the course of and out of the employ
ment, yet they were not satisfied that it had so arisen. There was 
some evidence that one physician, after having heard the plaintiff s 
testimony alone, decided that it was “an industrial dermatitis,” but 
that after hearing further testimony and discovering new facts 
altered his opinion. The plaintiff had been employed in the same line 
of work for fourteen years, and the emulsion which was said to have 
been the proximate cause of the injury varied but slightly through
out that time. It was held that the plaintiff had not sustained the 
burden of proving that the injury was due to and arose out of his 
work; that a disease of mind or body which arises in the course cf 
employment, with nothing more, is not compensable; that a com
pensable injury must be a personal injury, the lesion being directly 
traceable to happening in the employment and arising out of it. The 
court also declared that the fact that the physician testifying that 
the plaintiff’s dermatitis was not caused by the work had previously 
held the contrary opinion was competent as affecting the weight of 
his testimony, but not to prove that a causal connection existed 
between the work and the injury; and that an expert’s opinion which 
must be taken as his evidence is his final conclusion at the moment i

i Perangelo’s Case, 177 N. E. 892, (1931).
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of testifying. Finally, the court declared that in order to support a 
compensation award something more than probability that the injury 
arose out of the employment must be shown.

One cannot conclude from a perusal of this case that recovery 
would have been denied, had the plaaintiff been able to sustain the 
burden of proof, on the ground that the injury complained of was an 
occupational disease for which no recovery might be had. For, in 
another recent Massachusetts case 2 it was specifically stated that 
“industrial dermatitis, although termed disease, may be traceable to 
‘personal injury’ within the provisions of the compensation act.’’ Such, 
however, has not always been the law nor is there any reason to 
assume that this construction has been placed upon the statutes in 
all of the states.

The question of whether or not a workman may recover for an 
injury occasioned by an occupational disease is one that has caused 
a great deal of difficulty from the very beginning of this legislation. 
The Ohio court3 in interpreting the compensation act of that state 
has defined an occupational disease as being “a disease contracted in 
the natural and ordinary course of employment by a person engaged 
in a particular calling or occupation, which disease, from common 
experience, is known to be a usual and customary incident to such 
calling or occupation.” Let us first consider the English Compensation 
Act of 1897 which required as a pre-requisite of relief that the “injury” 
should arise “by accident” in the course of employment. In order to 
bring what was apparently an occupational disease within the statute 
it was necessary to show a specific time and place at which the 
“injury” occurred from which the disease developed. So stringent 
was the requirement that the injury should be due to some particular 
incident in the employment that it has been held not enough that 
the complainant can point out a very few occurrences from some one or 
more of which the harm must have resulted.4 * However, even under 
this statute, by judicial interpretation the courts granted leeway to 
litigants by decreeing that any occurrence which was unexpected 
by the particular victim, whether foreseeable or not to a reasonable 
man in the injured person’s position,5 was sufficient to satisfy the re
quirement that the ‘injury” arise “by accident.” However, this did not 
cause the requirements as to a particular time, place and accident to be 
relaxed, and it was held “not enough that the injury or disease shall 
make its appearance suddenly at a particular time and upon a par
ticular occasion.”6 7 Later English statutes have extended this rule and 
have specifically provided for compensation in the case of certain oc
cupational diseases but, as one learned commentator 1 remarks, “the

2 Panagotopulos’ Case, 177 N. E. 800, (1931).
3 Industrial Commission v. Roth, 98 Ohio St. 34, 120 N. E. 172, (1918).
4 25 H arv . L. R. 343.
Eke v. Hart-Dyke, (1910) 2 K. B. 677, 3 B. W. C. C. 482.
6 Clover, Clayton & Co. v. Hughes, [1910] A. C. 242, 3 B. W. C. C. 775.
6 25 H arv. L. R. 342.
Steele v. Cammell, Laird & Co., [1905] 2 K. B. 232, 7 W. C. C. 9.
7 Beers, 37 Y ale L. J. 586.
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instances are rare, either in England or this country, where by express 
language the compensation system is extended to cover diseases in 
the same broad and general way that it covers accidents. There is 
such difficulty and uncertainty in tracing casual connection between 
the hazards of work and disease that the states have hesitated to 
carry the compensation principle to it’s logical conclusion.”

For the most part, compensation for such occupational diseases is 
limited to a certain group which are specifically set forth in the par
ticular statute along with the occupations out of which they are most 
likely to arise.* 8 In this form of legislation logic is left behind by the 
adoption of an artificial schedule, and practical results are sought. 
While in many meritorious cases a recovery may be denied because of 
the gaps in the statute, it eliminates much guesswork and a great deal 
of danger is avoided which would otherwise exist by compelling in
dustry to pay for that for which it is not responsible.

The constant trend is toward liberalization of restrictions now 
placed upon cases where one may recover for an occupational disease. 
The fallacy of the argument that the workman must be considered as 
having assumed the risk of such disease when he undertook such 
course of employment, is being exposed more and more. The theory 
upon which the workman’s right to compensation proceeds as outlined 
in a Montana case8 is that the “injured workman is entitled to 
pecuniary relief from the distress caused by his injury, as a matter of 
right, unless his own willful act is the proximate cause, and it is 
wholly immaterial whether the injury can be traced to the negligence 
of the master, negligence of the injured employee, or whether it re
sults from an act of God, the public enemy, unavoidable accident or a 
mere hazard of the business.” The ultimate burden of the compensa
tion is not borne by the particular employer, but rather by the public 
at large in its role of ultimate consumer, the support of the entire sys
tem being a legitimate charge on industry. There would seem to be 
no objection to a recovery for occupational disease as such if it were 
possible to alleviate the difficulty of proving that the specific disease 
arose out of the employment.

When one considers the possibility of the fraud that might be per
petrated by an unscrupulous employee, he is drawn more and more 
toward the suggestion of Prof. Francis Bohlen, who suggests that a 
system similar to that in Germany be adopted^0 There the state, the 
employer and the employees all contribute to a fund, administered by 
the latter, out of which compensation is awarded for illness no matter 
what the cause, for a reasonable period. Such a plan recommends it
self in that the possibility of fraud is reduced to a minimum, the work
men being careful to see that no one simulates illness and dissipates 
the fund to which they have contributed.

The necessity for compensation in the case of occupational disease 
is apparent. There is no reason why industry should be relieved from

8 Ohio Gen. Code (p. 1921) §1465-68a.
8 Lewis & Clark County v. Industrial Accident Board, 58 Mont. Rep 6, 

155 Pac. 268, (1916).
18 25 H arv. L. R ev. 344.
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the duty of compensating, iin the only way in which it can, for the in
jury suffered by the worker simply because the latter is unable to point 
to an accident or unusual occurrance out of which the injury arose. The 
pain and suffering occasioned by an occupational disease are in many 
cases far greater and of a more permanent character than that arising 
from an accident, and it seems a monstrous injustice that compensa
tion may be had in one case and not the other. It seems apparent that 
as soon as the states are able to overcome the difficulties of adminis
tration there will be a removal of this discrepancy in the results of 
their respective Workmen’s Compensation Acts.

Bernard C. M axoney.

RECENT DECISIONS
BANKRUPTCY— Voidable Transfers— Chattel Mortgages— Effect 

of Mortgagor’s Failure to File Notice of Intention Required 
by State Statute as to Creditor who Became such Subsequent 
to Recordation— Unreasonable Delay in Recording Mortgage—  
Distribution of Proceeds Among Creditors.

Whether creditors generally, or only those who, under State law, 
were entitled to set aside a fraudulent transfer, participate in the 
distribution of assets recovered by a trustee in bankruptcy after he 
has succeeded in setting aside the transaction under the bankruptcy 
law, is the interesting question decided in a recent case from Cali
fornia, which came to the Supreme Court of the United States on 
writ of certiorari. In Moore, Trustee in Bankruptcy, v. Bay i the 
bankrupt executed a mortgage of automobiles, fixtures and shop equip
ment, but the notice of intention to mortgage as required by S. 3440 
of the Civil Code of California was not given, nor was the mortgage 
promptly recorded as required by the California statute. The mort
gage was admittedly bad against creditors who were such at the date of 
the mortgage and those who became such between the date of the 
mortgage and that on which it was recorded. The question raised 
was whether the mortgage was void also as against those who gave 
the bankrupt credit at a later date, after the mortgage was on record. 
The Referee in Bankruptcy held the mortgage void against all of the 
creditors, prior and subsequent, but his decision was reversed by the 
District Court. The Circuit Court of Appeals for the Ninth Circuit 
affirmed the District Court. The trustee in bankruptcy applied for 
certiorari. The Supreme Court reversed both the District Court and 
the Appellate Court thereby upholding the referee’s order declaring 
the mortgage wholly void.

For many years the Federal Appellate Courts were divided on this 
question. The Fifth Circuit held in American Trust and Savings Bank 
v. Duncan 2 that the avails inured only to the benefit of the creditors 
affected by the transfer under State law, thereby depriving subsequent 
creditors from participation in the distribution. This decision brought 1 2

1 (1931) 8 A. B . R e v ., 115-116; —  U. S. — .
2 254 Fed. 780 (C. C. A. 5th, 1918).
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on a storm of unfavorable criticism.3 Later, however, the Fifth Cir
cuit, without adverting to its earlier ruling in the Duncan case, 
reversed its position on the question, in Campbell v. DalbeyJ In the 
meantime the Circuit Courts of Appeal for the Sixth Circuit in In Re 
Kohler A the Fourth Circuit in Mullen v. Warner6 and the Third 
Circuit in Cohen v. Schultz,'1 held otherwise. The Supreme Court of 
the United States had passed on a similar situation arising under 
Kentucky law, in Globe Bank and Trust Company v. Martin * but in 
that case an attachment had been levied prior to bankruptcy and the 
lien of the attachment had, under Section 67f of the bankruptcy law, 
been preserved for the benefit of the estate. In this respect it differed 
in its essential facts with the California case.

In the Moore case, decided November 2, Mr. Justice Holmes, writing 
for the court, said:

“Whether the Court was right must be decided by the Bank
ruptcy Act since it is superior to all State laws upon the subject. 
* * * The trustee in bankruptcy gets the title to all property which 
has been transferred by the bankrupt in fraud of creditors or 
which prior to the petition (in bankruptcy) he could by any 
means have transferred or which might have been levied upon 
and sold under judicial process against him. S. 70. By S. 67 
claims which for want of record or for other reasons would not 
have been valid liens as against the claims of the creditors of the 
bankrupt shall not be liens against his estate. The rights of 
the trustee by subrogation are to be enforced for the benefit of 
the estate. The Circuit Courts of Appeals seem generally to 
agree, as the language of the Bankruptcy Act appears to us to 
imply very plainly, that what thus is recovered for the benefit of 
the estate is to be distributed in dividends of an equal percentum 
on all allowed claims except such as have priority or are secured. 
Bankruptcy Act S. 65.” 9

This decision is a tremendous force in behalf of the equal distribu
tion theory of the bankruptcy law and will have its effect in making 
it easier for trustees in bankruptcy not only to distribute among all 
the creditors the avails of property recovered in suits brought to avoid

3 (1920) 33 H arv. L. R ev. 471; (1925) A. B. R ev. 196; (1925) 2 A. B. 
R ev. 252; 12 Virginia Law Review 327.

4 23 F. (2d) 229 (C. C. A. 5th, 1928).
5 159 Fed. 871 (C. C. A. 6th, 1908).
6 11 F. (2d) 62 (C. C. A. 4th, 1926).
M3 F. (2d) 340 (C. C. A. 3d, 1930).
8 236 U. S. 288 (1915).
9 The following authorities, not cited in the Supreme Court’s opinion, 

are helpful: First National Bank v. Staake, 202 U. S. 141-149; Beamer 
v. Freeman, 84 Cal. 554; Knapp v. Milwaukee Trust Company, 216 
U. S. 545; In re Rogers, 125 Fed. 169 (C. C. A. 7th, 1903); Riggs v. 
Price, 277 Mo. 333; Cartwright v. West, 185 Ala. 41; Blue v. Herkimer 
National Bank, 30 F. (2d) 256 (C. C. A. 2d, 1929).
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illegal transactions under both State and Federal law, but will also 
make it easier for the trustees to establish such transactions without 
the necessity of proving that there existed at the time of the illegal 
transaction claims of creditors equal to the value of the property 
sought to be recovered.

MAX ISAAC.*

BILLS AND NOTES— Forged Indorsement— Identity of Payee.

A, purporting to represent B, arranged for a loan on the security of 
B’s realty. Thereafter, C, who pretended to be B, acting in concert 
with A, appeared at the title company’s office and forged B’s name to 
the application for a loan, deed of trust note, and deed of trust, and 
subsequently the title company approved the loan and drew its checks 
payable to B, which checks were delivered to A to be delivered to B. 
However, A, without delivering the checks to B or C, forged B’s name 
thereon and absconded. Held, the bank, paying the title company’s 
checks on a forged indorsement of payee’s name, is liable to the title 
company, notwithstanding the company prior negligence in issuing 
checks on misrepresentations of forger and spurious payee. National 
Metropolitan Bank v. Realty Appraisal and Title Co., 60 App. D. C. — , 
47 F. (2d) 982 (1931).

The acceptor by accepting the instrument engages that he will pay 
it according to the tenor of his acceptance; and admits the existance 
of the payee and his then capacity to endorse. The Uniform Negoti
able Instruments Law, sec. 62. Where the indorsement of the payee 
has been forged, subsequent holders obtain no title and payments 
made to them may be recovered. Trust Co. of America v. Hamilton 
Bank, 112 N. Y. Supp. 84 (1908).

It is an established rule that, "where a check is drawn payable to 
the order of any actually existing person or corporation, if the order 
or indorsement of such payee is forged, payment by the bank is no 
acquitance. In such case the depositor has directed payment to be 
made in a certain manner; a payment made otherwise than accord
ing to his directions is no discharge of the bank’s obligations toward 
him. Neither has the holder, under a forged instrument, any title to 
the paper, or any right to receive payment of it.” Morse on Banks and 
Banking, vol. 2, sec. 474, First National Bank v. Pease, et al., 68 111. 
App. 562 (1896).

There is, however, a recognized exception to this rule and that is 
only when the acceptor is misled by some negligence or other fault 
of the drawer. Then he can set up his own mistake against the drawer. 
The question of negligence can not arise unless the depositor has, in 
drawing his check left blanks unfilled, or by some affirmative act of 
negligence has facilitated the commission of a fraud by those into 
whose hands the check may come. Hardy & Bros. v. Chesapeake Bank, 
51 Md. 585, 34 Am. Rep. 325 (1873).

The bank in this case claims that the title company was negligent 
in issuing the checks. This claim is not tenable. It is true that the

* E ditor of A merican B ankruptcy R eview .
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transactions, out of which the checks were issued, were handled in a 
negligent manner by the title company. But such negligence bore no 
relation to the conduct of the bank when it paid the forged checks.

E. D. M.

CONTRACTS— Restraint of Trade.

Two concerns, one domestic, the Eastman Kodak Company, and the 
other foreign, the Vereignigte Fabriken Photographischer Papiere of 
Dresden, make a contract for a hundred years whereby the domestic 
company would give shares of stock in proportion to the amount of 
foreign business given up by the foreign company in Europe, protec
tion against an introduction of their respective collodion papers (a 
secret photographic process), permission to the foreign company of 
exclusive manufacturing and selling rights in any country of Europe 
except Great Britain, France, Spain and Portugal, in exchange for the 
secret process, which really had been obtained by a former contract 
of which this is one in a series, the right to the whole of North Amer
ica, Great Britain, France, Spain and Portugal, help to establish busi
ness, promise to give agent to assist and, finally, protection against 
the introduction of their respective papers. There was no monopoly. 
The American Company fulfilled the contract until the war when they, 
claiming an illegal consideration, refused to give dividends to the 
Alien Property Custodian, now a party to the suit. From the judgment 
for the plaintiff, the defendant appealed. Held, that a contract whose 
purpose is to restrain trade unreasonably is void but where a con
tract is entered into for the purpose of sale of business and the re
striction of the territory is incidental and necessary for protection, 
then such contract is valid, 52 F. (2d) 592, (C. C. A. 3) (1931).

As a general rule, a contract to be invalid on the score of a restraint 
in trade, there must be a legal restraint, an unreasonable restraint in 
the contemplation of the la,w but this last does not include a restraint 
during a certain time or within a limited space. The modern reason 
for holding the doctrine of restraint of trade is, in the main, public 
policy.

The contract in consideration does not, however, present a pure 
restraint of trade question. The essence of the contract was the sale 
of property, viz., the secret process, good will, customer lists, etc., with 
a restrictive agreement (which was incidental), against competition; 
hence it is valid, Park v. Hartman 153 Fed. 24, 12 L. R. A. (N. S.) 135 
(1907); Miles Medical Co. v. Park. 220 U. S. 373, 31 S. Ct. 376, 55 L. Ed. 
502 (1911); Fowle v. Park 131 U. S. 88, 9 S. Ct. 658, 33 L. Ed. 67 
(1889); Ammunition Co. v. Nordenfeldt, [1893] Ch. Div. 630.

A contract entered into for the purpose of selling a business is valid, 
where a restrictive covenant as to territory is necessary for protec
tion, Milaneseo v. Calvanese, 92 Conn. 641, 103 A. 841 (1918); Koch- 
enrath v. Christman 180 Ky. 799, 203 S. W. 738 (1918); Williams v. 
Thompson 143 Minn. 454, 174 N. W. 307 (1919). But where the re
straint is larger than the necessary protection of the parties requires, 
the contract is void on the ground of public policy, American Laundry 
Co. v. E. W. Dry Cleaning Co. 199 Ala. 154, 74 So. 58 (1917). J. J. S.
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CONSTITUTIONAL, LAW — Control of Fisheries.

The plaintiffs operated “Thompsons’ Resort,” on a navigable river, 
the McKenzie. They rented boats with oarsmen to catch fish by ang
ling in the river. The legislature of Oregon passed chapter 185 of the 
General Laws of Oregon providing that after the passage of the act 
it shall be unlawful to fish with hook and line from any boat or floating 
device in the waters of the McKenzie above the confluence of the Blue 
River. The defendants are public officers charged with the duty of en
forcing this law. The plaintiffs sued to enjoin the enforcement of the 
law as being in conflict with the Fourteenth Amendment of the Fed
eral Constitution because it takes away the right of fishing enjoyed by 
the plaintiffs heretofore, further contending that this act, by another 
chapter, gives a monopoly to riparian owners along the banks of the 
river which is denied to them.

Held, the Act of the State legislature was constitutional being within 
the scope of its police powers. Thompson v. Dana et al., 52 F. (2d) 
759 (C. C. A. 9) (1931).

The legislature may by the exercise of its police power put into ef
fect such laws as are needed in localities, provided such laws apply to 
all persons in that locality equally. Sherril v. State, 84 Ark. 470 
(1907), 106 S. W. 967 (1907).

The state has the inherent power to enact laws to protect fish 
within it’s territory and may impose such conditions and limitations on 
taking as it sees fit, Ex parte Crosby, 38 Nev. 389 (1915), 149 p. 
989 (1915).

The police power of the state is not confined to subjects of safety 
but extends to those of convenience and prosperity, including the con
servation of fish, State v. Towessnute, 89 Wash. 478, 154 p. 805, (1916); 
State v. Alexis, 89 Wash. 492, 154 p. 810 (1916).

The right to fish is subject to such laws as the legislature may enact 
tending to protect fish from exhaustive methods of capture, Portland 
Fish Co. v. Benson, 56 Or. 147, 108 p. 122, (1910); State v. Hume, 52 
Or. 1, 95 p. 808, (1908).

The Supreme Court of the United States held that the state courts 
of Massachusetts could lawfully take jurisdiction of a violation of the 
state statute, even though the party violating the statute was a vessel 
licensed for the fishing trade in accordance with the laws of the United 
States, and the act took place in waters over which the United States 
had jurisdiction. The court based it’s action on the principle that in 
the control of fisheries within the state the state was supreme, Man
chester v. Massachusetts, 139 U. S. 240, 35 L. Ed. 159 (1891). This 
case was followed in United States v. Alaska Packers 79 Fed. 152, 
(1897). The doctrine is stated in United States v. Shauver (D. C.) 
214 Fed. 154, (1914). The right of protection and preservation of 
game and fish is a mater for the state legislature.

The constitutionality of a statute limiting the right to fish in the 
waters of the Williamette and Clackamas rivers for salmon was upheld 
in the case of Portland Fish Co. v. Benson, 56 Or. 847, 108 p. 122, 
(1910). The California courts have held that it is a well settled doc
trine that the legislature has most extensive power over fish and game
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in its jurisdiction, In Re Makkings, 200 Cal. 474, 253 p. 918 (1927). 
Ex Parte Maier. 103 Cal. 476, 37 p. 402, (1894).

The Fourteenth Amendment of the Federal Constitution does not 
impair the police power of the state, Barbier v. Connally, 113 U. S. 
27 (1885), Rissling v. City of Milwaukee, 271 U. S. 644 (1926); Gund- 
ling v. City of Chicago, 177 U. S. 183, (1900). R. T. F.

CONSTITUTIONAL LAW — Game.

A statute of the State of Maryland prohibited riparian owners from 
placing duck blinds within two hundred and fifty yards of the divid
ing line of property without adjoining owner’s consent. This statute 
did not apply uniformly to all waters of the state. Wampler, who 
owned land bordering on the Potomac River for a distance of less 
than forty-four feet, erected a duck blind within two hundred and 
fifty yards of the lines of adjoining property owners. Game wardens, 
acting pursuant to the statute, destroyed Wampler’s blind and threat
ened to destroy any others erected under like circumstances. In a 
suit to enjoin such threatened action, Held, the state statute not 
violative of the equality clause of the Fourteenth Amendment to the 
Constitution of the United States. Wampler v. Lecompte, State Game 
Warden, et al., 282 U. S. — , 51 S. Ct. Rep. 92, (1930).

Almost every decision which involves a consideration of Sec. 1, of 
the Fourteenth Amendment is interesting, aside from the legal prin
ciples directly involved, in that it is an example of the extension of 
judicial protection to those who were not intentionally embraced by 
the terms of the Amendment. The post-civil war Amendments were, 
of course, adopted to secure and protect the rights of those who were 
either politically unable or intellectually unfit to assert the rights and 
privileges incident to the recently conferred status. Since 1868 very 
few of the many cases involving this protection have presented a state 
of facts such as was contemplated by the proponents of the constitu
tional limitations.

The decision in this case, as an isolated judicial pronouncement, is 
not of particular importance because its disposition did not require a 
deviation from well established principles of constitutional law. It is 
interesting, however, when considered with reference to the develop
ment of the particular branch of law to which it belongs.

It was held at an early date that the Fourteenth Amendment was 
not designed to interfere with the exercise of the police power by the 
state for the protection of health and safety, the prevention of fraud, 
and the preservation of public morals, Powell v. Pennsylvania, 127 
U. S. 678, 8 S. Ct. Rep. 992, 32 L. Ed. 253, (1887).

The exercise of police power by the state frequently, perhaps usually, 
necessitates the classification of persons who, or properties which, are 
to be affected by it. There have been frequent claims that classifica
tions by the state legislatures deny the equal protection of the laws. 
In considering the constitutionality of such classifications the courts 
may look to criteria which have been established by decisions upon 
this precise point.

In addition to the potent and ever-present presumption of constitu
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tionality, the Supreme Court admits that local legislative authorities 
and not the courts are primarily the judges of the necessities of local 
situations calling for police regulation, and that the courts can inter
fere only when such regulation arbitrarily exceeds a reasonable exer
cise of authority, Schmidinger v. Chicago, 226 U. S. 578, 33 S. Ct. Hep. 
182, 57 L. Ed. 364, (1913).

Therefore when a state legislature has declared that, in its opinion, 
the policy of the state requires a certain measure, its action will not 
be disturbed by the courts under the Fourteenth Amendment, unless 
they can clearly see that the discriminations are unreasonable or 
purely arbitrary, Missouri, Kansas & Texas Ry. Co., v. May, 194 U. S. 
267, 24 S. Ct. Rep. 638, 48 L. Ed. 971, (1904), Quong Wing v. Kirken- 
dall, 223 U. S. 59, 32 S. Ct. Rep. 192, 56 L. Ed. 350, (1912).

Furthermore, “the court will assume the existence at the time the 
statute was enacted of any state of facts that can reasonably be con
ceived and which will support a classification in a state statute at
tacked as denying protection of the law,” Lindsley v. Natural Carbonic 
Gas Co., 220 U. S. 61, 31 S. Ct. Rep. 337, 55 L. Ed. 369, (1911).

Such a classification must, however, within the sphere of its opera
tion, affect alike all persons similarly situated but is “not offensive be
cause not made with mathematical nicety or resulting in some in
equality,” Barbier v. Connolly, 113 U. S. 27, 5 S. Ct. Rep. 357, 28 L. Ed. 
923, (1885), Rast v. Van Deman and Lewis Co., 240 U. S. 342, 36 S. Ct. 
Rep. 370, (1916).

Upon the principles above stated it has been decided that a police 
statute otherwise valid was not unconstitutional as denying equal pro
tection of the laws because applicable only to hotels having more than 
fifty rooms, and that a statue does not necessarily deny equal pro
tection because limited to railway employees of a certain class, Miller 
v. Strahl, 239 U. S. 426, 36 S. Ct. 147, (1915), Chicago. Burlington d 
Quincy R. R. v. McGuire, 219 U. S. 549, 31 S. Ct. Rep. 259, (1911).

The right of a state to protect its natural resources by reasonable 
rules and regulations was established at an early date by a number 
of Supreme Court decisions, Smith v. Maryland, 18 How. 71, 15 L. Ed. 
269 (1855), McCready v. Virginia, 94 U. S. 391, 24 L. Ed. 248, (1876), 
Manchester v. Massachusetts, 139 U. S. 240, 35 L. Ed. 159, (1891).

The instant case is quite analogous to Lawton v. Steele, 152 U. S. 
133, 14 S. Ct. Rep. 499, 38 L. Ed. 385, (1894), in which a state statute 
which provided that fishing nets set or maintained in violation of the 
statute might be summarily destroyed, was held to be a lawful exercise 
of the police power of the state.

It is now established beyond question “that a state legislature, in 
the exercise of its powers over fish and game as the property of the 
people of the state, may, without denial of the equal protection of the 
laws, regulate the rights to hunt game and to catch fish.” 12 Corpus 
Juris, 1172.

Wampler’s sole claim was that the statute violated the equality 
clause of the Fourteenth Amendment because it discriminated in favor 
of riparian owners with a frontage of more than five hundred yards; 
and also because it did not apply uniformly to all waters of the state.

The Supreme Court of the United States found that no fact had been
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shown “upon which to base the contention that the state’s power of 
classification had been exercised unreasonably.’’ As the burden of 
showing a denial of equal protection of the laws was upon the person 
assailing the statute, the Court assumed a state of facts warranting 
the legislation and refused the relief sought. J. L. L.

CONSTITUTIONAL LAW — Minimum Rates— Due Process.

The Great Northern Utilities Company exercises a franchise to pur
vey natural gas within the city of Shelby, Montana. This intra-state 
utility, whose rates were regulated by the State, alleged that it has a 
plant more than sufficient for that limited field; that another like 
utility had practically duplicated its plant and successfully enticed 
its patrons with the lure of lower rates; that the field can support and 
maintain but one of the utilities, and in self-preservation plaintiff 
necessarily further lowered its rates. The Public Service Commis
sion, made an order fixing minimum rates and requiring the plaintiff 
to raise its rates in compliance therewith. Plaintiff sought to enjoin 
the order. Held, that the order be enjoined as an unreasonable reg
ulation constituting a taking of property without due process. Great 
Northern Utilities Company v. Public Service Commission 52 F. 
(2d) 802.

The Court was of the opinion that “there may be, and it is as
sumed that there are, good and valid reasons to justify fixing 
minimum rates, and, when the field affords room for their applica
tion with resultant fair returns to all occupying it, such rates 
and the order are reasonable and valid. But when the field is 
limited, and reasonable rates will afford fair returns to but one, 
and two seek to occupy it, the law of self-preservation and sur
vival of the fittest invokes the right of competition to the last 
extremity; and any minimum rate and order which would pre
vent the struggle and condemn the rivals to the deal of slow star
vation is unreasonable and void. In such circumstances the State 
must prevent competition for patronage and not merely competi
tion in rates.”

The power vested in the Federal Government to regulate inter
state commerce is not absolute, but is subject to the requirement of 
due process. That is to say, the Commerce Clause yields to the Fifth 
Amendment, Schick v. U. S. 195 U. S. 68. The power of States in reg
ulating rates of intrastate utilities is coextensive with the power of 
the Federal Government in regulating rates of interstate carriers, but 
is similarly limited by the principle of due process of law in the 
Fourteenth Amendment, Munn v. Illinois 94 U. S. 113. The Court, in 
Considering the instant case, clearly recognized the power of state 
public service commissions to establish minimum as well as maximum 
rates for intrastate utilities, holding that the exercise of such power 
does not itself constitute an unconstitutional taking of property. 
Economic Gas Co. v. Los Angeles 168 Cal. 448, 143 p. 717; Mapleton v. 
Iowa Public Service Co. 209 Iowa 400, 223 N. W. 476.

The necessity and purpose of the exercise of the power to prescribe 
minimum rates are questions for the legislature, but it is within the 
province of the Courts to determine whether the power of the com-
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mission to regulate utilities has been reasonably and legally exercised. 
Brooklyn Union Gas Co. v. Prendergast 7 F. (2d) 628. Even as con
stitutional laws may be administered unconstitutionally, so the law
ful power to regulate may be abused and result in unlawful orders. 
Therefore, such an order fixing the utility’s minimum rate so high 
as to repel patronage and destroy the utility’s investment may be 
judically annulled. The power to regulate is not the power to destroy 
useful and harmless enterprise, but is to protect, foster, promote, pre
serve, and control with due regard to the present and future interests 
of the utility, its patrons, and the public. Dayton-Goose Creek Ry. Co. 
v. V. S. 263 U. S. 478. J. B. C.

EMINENT DOMAIN— Railroads.

Plaintiff became owner of a strip of land abutting on the right of 
way of the Louisville & Nashville R. R., which had operated on the 
street for some time; later the company added several tracks with 
connecting switches and plaintiff sued the company for damages, con
tending that the increase in trackage further depreciated her property, 
under the theory that an additional burden had been inflicted thereon. 
Held, this constituted an increased servitude giving rise to action for 
damages. Paschal v. Louisville & Nashville R., —  Ga. — , 160 S. E. 
684, (1931).

Under the power of eminent domain it is well settled that railroad 
corporations may, with the consent of the municipal authorities, im
pose servitudes on private property as a necessary incident to their 
movement; also that this privilege is subject to the constitutional re
straint that the property owners have the right to recover from the 
company such damages caused by depreciation as a result thereof. 
The situation is now presented wherein, after the company has 
operated its road for some time, it installs additional trackage on the 
right of way and the owner seeks to recover additional damages for 
further depreciation. If an action does lie, what is the quantum of 
damages?

In reply to the plaintiff’s claim, the company urged that property 
holders could not recover damages caused by the lawful use by a rail
road company in laying tracks on its own property in the neighbor
hood, citing L. & N. R. v. Merchants and Farmers Bank, 166 Ga. 310, 
143 S. E. 506 (1928). However, Justice Stephens in delivering the 
opinion of the Court of Appeals of Georgia, drew a distinction between 
that case and the one at bar, stating that adding tracks on property 
already owned by the railroad company is not the same as adding 
trackage on a street over which it enjoys nothing more than the right 
of way, and accordingly held the company liable for further deprecia
tion of Mrs. Paschel’s property. The opinion declared that the lawful 
use of its own property by the railroad constitutes no servitude upon 
land in the neighborhood and gives no right of action for damages; 
but where the servitude is placed upon abutting property owners by 
the increased use of a street, such necessarily is an increased use also 
of the abutting land and constitutes a servitude for which damages 
caused thereby may be recovered.
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The line of demarcation between what does and what does not 
amount to damage to adjacent land caused by the lawful operation of 
a public work endowed with the power of eminent domain, is quite 
obscure to say the least. In order to cause damage to property within 
the meaning of the Constitution, there must be some physical inter
ference with the property or physical interference with a right ap
purtenant to such property, mere inconvenience not being sufficient, 
said the Georgia Supreme Court in endeavoring to lay down a practical 
test, Austin v. Augusta Ry. Co., 108 Ga. 671, 34 S. E. 852 (1899). May 
we ask what is to be termed a physical interference? The decisions 
seem to indicate that such is purely a question of fact to be applied to 
the aforementioned rule in each particular case, the conclusion dra.wn 
thereby.

It has been held that noise from the rambling of cars, and smoke 
and cinders sent forth from locomotives are natural consequences of 
the lawful operation of a railroad, which do not physically effect or 
injure the property itself, but simply cause discomfort to those residing 
nearby, and therefore do not constitute the right to an action in 
damages against the company, Austin v. Augusta Ry. Co., supra. 
Inconvenience to persons residing near a railroad yard, caused by 
vibrations produced by locomotives, soot, cinders and the like when 
they result from the necessary and therefore proper operation of such 
yard, for the same reason are not nuisances but are the natural con
comitants of the franchise granted, Georgia Rd. Co. v. Maddox, 116 
Ga. 64, 42 S. E. 315 (1902).

An interesting instance arose in Alabama wherein the railroad com
pany did not put in more trackage but ran more trains on the line 
along the right of way. A suit to recover for damages to property was 
dismissed on the ground that an increase in traffic over the railroad 
tracks is fairly within the original servitude, and would not of itself 
give rise to a cause of action, Birmingham, v. Lockwood, 150 Ala. 610, 
43 S. E. 819 (1907). Then there was a somewhat similar situation where 
The company merely converted a side track into a main line, which is 
another means of stating the preceding case, and the Kentucky 
Supreme Court held that there was no additional servitude created, 
Arm v. C. & O. R. R., 171 Ky. 157, 188 S. W. 340 (1916). For the same 
reason a railroad on a street carrying freight as well as passengers, im
poses no additional servitude on neighboring estate, Albany v. U. 8. 
Fidelity and Guaranty Co., 38 Cal. App. 466, 176 Pac. 705 (1918).

The above rule of liability attaches only in the case of railroad 
companies using the street and not where the carrier is a street rail
way. Under such a set of facts the defendant street traction company 
was held by the Supreme Court of North Carolina not to have created 
an additional servitude; that the laying of a street car line rightly 
comes within the very object for which streets exist, but that a steam 
railroad passing through the streets of a city is an additional servi
tude thereon, Turner v. North Carolina Railway Co., 174 N. C. 522, 
93 S. E. 998, 2 A. L. R. 1398 (1917). Recovery was allowed, however, 
in the case of an elevated street railway, Brand ▼. Union Elevated R. R. 
Co., 169 111. App. 449, 101 N. E. 247 (1913).
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The question of liability in the key case being settled, we will con
sider the quantum of damages. In an action brought in Illinois to re
cover damages resulting from the construction of an elevated street 
railroad, the court held that the difference between the market value 
of the property before and after the construction is the proper amount, 
Brand v. Union Elevated R. R. Co., supra. Applying the same rule, 
the quantum was held in the Paschal case, to be the sum representing 
the further depreciation in the market value of the property caused 
by the increased servitude upon it by the act of the railroad in the 
use of the street, and judgment was rendered for the plaintiff ac
cordingly. L. S.

EQUITY— Injunction— Specific Performance of Contract for Per
sonal Services.

This is a suit in equity to enjoin the breach of defendant’s agree
ment with plaintiff to box under his management. Held, plaintiff can 
not enjoin because defendant’s services were not unique. Safro v. 
Lakofsky,-------Minn., -------- , 238 N. W. 641 (1931).

It is clear that where the service is unique in character and there
fore can not be duly replaced, a court of equity will enjoin the breach 
of a negative covenant in the contract that the service agreed upon 
shall not be rendered to another during the life of the agreement. 
Lumley v. Wagner [1852], 1 DeG.-M. & G. 604; Phila. Ball Club v. 
Lajoie, 202 Pa. 210, 51 A. 973, 58 L. R. A. 227, 90 Am. St. Rep. 627 
(1902); Tribune Assoc, v. Simonds, 104 A. 386 (1918); Winter Garden 
Co. v. Smith, 282 Fed. 166 (1922); Assoc. Newspapers v. Phillips, 294 
Fed. 845 (1923), (where a writer occupied a unique position in the 
writing of war articles); Harry Rogers Theatrical Enterprises v. 
Comstock, 232 N. Y. S. 1, 225 App. Div. 34 (1928).

In the instant case there was nothing offered to show that the 
services of the defendant were unique or in any way out of the ordi
nary, such that the loss thereof would cause irreparable damage to 
the plaintiff. In the language of the court, "There are no allegations 
of any peculiar skill or pro.wess on defendant’s part as a boxer or 
prize-fighter; there is nothing to show him to be a John L. Sullivan, 
a Corbett, a Dempsey, a Tunney, or a Gibbons, or even an embryo 
prize-fighter of any promise whatever.” The court pointed out that 
there could be no irreparable damage to the plaintiff since he could, 
without undue difficulty, contract for the services of many other young 
men of similar caliber under similar terms.

There is a long line of decisions to the effect that a breach of con
tract for services, if the services to be rendered do not require or con
template peculiar or unusual art or skill, will not be enjoined. Ken- 
nerley v. Simonds, 247 Fed. 822 (1917); American Laundry Co. v. E. tf 
W. Dry Cleaning Co., 199 Ala. 154, 74 So. 58 (1917); Gilbert v. Wilmer, 
168 N. Y. S. 1043, 102 Misc. Rep. 388 (1918); (breach of contract for 
personal services by a window washer); Shubert Theatrical Co. v. 
Gallagher, 193 N. Y. S. 404, 200 App. Div. 596 (1923), (where theatrical 
artist did not possess special merit or reputation). H. M. A.
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INSURANCE— Power to Assign Rights Under Fire Insurance 
Policy.

Anderson executed to the Palmetto Trust Company a bond with a 
mortgage on his property to secure the same, which required that the 
mortgagor keep the property insured for the benefit of the mortgagee. 
The Trust Company assigned the bond to the Metropolitan Life In
surance Co. and thereafter Anderson delivered to the latter company 
the policy in question. Attached to it was a New York standard mort
gage clause making the loss, if any, payable to that company as its 
interest might appear. The clause provided that the insurance as to 
the interest of the mortgagee should not be invalidated by any act 
or negligence of the mortgagor or owner of the property; nor by any 
foreclosure; nor by any change in the title or ownership of the prop
erty; nor by the occupation of the premises for purposes more hazard
ous than were permitted by the policy. It also provided for payment 
of the premiums by the mortgagee in case of default by the mort
gagor and for notification by the mortgagee in case of increased 
hazards.

The Metropolitan Life Insurance Co. assigned the bond and mortgage 
for value to the plaintiffs predecessor and delivered to it the policy 
in question. Subsequently the house was burned and plaintiff brought 
this suit to recover under the policy. The lower court directed a 
verdict for the defendant upon the ground that the mortgage clause 
was a separate and independent insurance of the mortgagee’s interest, 
and as such it could not be assigned or transferred along with the note 
and mortgage without the consent of the insurer. Plaintiff appealed. 
Held, an assignment of the owners’ rights under a policy of insurance, 
by way of pledge or otherwise, as security for a debt is valid, in the 
absence of express restrictions to the contrary. Judgment reversed. 
Central Union Bank v. New York Underwriters Insurance Co., 52 F. 
(2d) 823 (C. C. A. 414).

Policies of fire insurance are generally not assignable because of 
the confidence reposed by the insurer in the owner of the property, 
and a transfer of the property will not carry the insurance with it as 
the insurer has not agreed to insure the property in the hands of the 
transferee, nor to assume the hazards of his ownership and possession. 
However, an assignment not of the policy itself but of the owner’s 
rights thereunder as security for a debt is valid as the pledge or 
assignment does not affect this personal relationship. Stokes v. Liver
pool <t London <£ Globe Ins. Co., 130 S. C. 521, 126 S. E. 649. True r. 
Manhattan Fire Ins. Co., 26 Fed. 83. Cooley’s Briefs on Insurance 
(2d Ed.), Vol. 2, pages 1768, 1769.

The mortgage clause, although a separate and Independent insur
ance of the mortgagees interest (Orenstein v. Star Ins. Co., 10 F. 
(2d) 754), is a part of a single contract. The clause is intended for 
the benefit of the assignee in order to protect him from breaches 
of conditions of the policy on the part of the morgagor. It evinces 
confidence not in the mortgagee, but in the mortgagor in whose pos
session the property remains, and the risk of whose conduct is as
sumed by the company. The transfer of the debt and of the right of
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the mortgagee does not affect the hazard as the mortgagor retains 
possession, and the mortgagee’s right to apply the proceeds to the 
satisfaction of the debt is neither increased nor diminished by the 
transfer. The pledge of the policy as security for a debt is similar in 
its effects to an assignment as collateral, and like it is valid without 
the consent of the company, even though such consent is necessary to 
the validity of an assignment. Ellis v. Kreutzinger, 27 Mo. 311, 72 Am. 
Dec. 270, and still less is the company’s consent necessary where the 
pledge is made by a mortgagee or his assignee, to whom the loss is made 
payable. Cooley's Briefs, supra.

The distinction between these two types of assignments has been 
pointed out. One affects the personal relationship between the parties; 
the other is a mere transfer of the right to receive the proceeds, if any, 
under the policy. Whiting v. Burkhardt, 178 Mass. 535, 60 N. E. 1; 
Sun Fire Office v. Fraser, 5 Kan. App. 63, 47 Pac. 327. See also, 
Breeyear v. Rockingham Farmers Mutual Fire Insurance Co., 71 N. H. 
445, 52 A. 860.

It is the intention of the insurance company when it attaches the 
mortgage clause, that the policy shall accompany the mortgage and 
add to its security in the hands of whoever may become the owner and 
holder of the bond, unless the clause expressly provides to the con
trary. Sun Fire Insurance Co. v. Fraser, supra. D. D. T.

PATENTS— Abandonment of Application— Notice to Attorney.

The defendant was sued for alleged infringement of letters patent 
1,299,232, 1,411,184, and 1,465,14S, granted to Heyman Rosenberg. The 
infringement was admitted, leaving the validity of the patents to be 
determined. The testimony developed that the patents were sub
stantially identical with an application filed by the patentee in 1913, 
the subject matter of which was widely advertised in 1913 and 1914. 
The patents were valid if the original application in 1913 was in law 
not abandoned. The lower court held there was such an abandonment 
and declared the patents invalid. This decision was affirmed on appeal. 
Rosenberg et al. v. Carr Fastener Company, 51 F. (2d) 268 (1931).

The gist of the invention in all the patents was a cylindrical screw 
having a hardened thread and threaded all of the length. On Novem
ber 11, 1913, Rosenberg filed an application in the Patent Office for the 
improved form of screw.

All of the claims were rejected by the Commissioner as lacking in
vention over prior art. The Patent Office action was dated March 12, 
1914, and was addressed to Morris Block, who was the attorney of 
record for Rosenberg, having all of the required essentials of an at
torney in such cases. No response was made to the Commissioner’s 
letter until April 6, 1917, when Edgar M. Kitchin, Rosenberg’s new 
attorney, filed a petition in the Patent Office requesting that the ap
plication be revived; that all of the claims be canceled; and that two 
new claims be inserted therefor. The official status of the case at 
that time was abandonment by virtue of failure of the applicant to 
respond within the statutory period of one year. Accompanying the 
petition to revive was an affidavit by the applicant in which he stated
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that the five original claims did not cover the substance of his in
vention and that he did not learn that the case had become abandoned 
for lack of prosecution until on or about March 28, 1917, when his 
former attorney so informed him.

On April 27, 1917, the Commissioner denied the petition to revive 
“without prejudice,” whereupon two years later, May 24, 1919, a 
further petition to revive was filed. This petition was also denied for 
lack of diligence by the applicant in the prosecution of the case. 
Meanwhile, in 1917, Rosenberg had filed the three applications which 
matured into the patents in suit. The testimony brought out that in 
1913 and 1914 Rosenberg had advertised the screws which he sought to 
patent in his abandoned application of 1913. Since these advertise
ments appeared more than two years prior to the filing of the applica
tions which matured in the patents in suit they would act as bars so 
far as they relate to the article unless it could be shown that the 
original application was not in law abandoned. This the plaintiff 
attempted to prove, by showing that the patentee had not received 
notice of the Patent Office action of March 12, 1914. Inasmuch as 
Block had been authorized by Rosenberg “to prosecute this application, 
to make alterations and amendments therein, to receive the patent, and 
to transact all business in the Patent Office connected therewith,” the 
Commissioner’s action was sent to Block. Block, who apparently lost 
faith in the invention, regarded the application as hopeless, and did 
nothing for the next three years after the rejection. As a result of 
this inaction for more than the statutory period for response the case 
was constructively abandoned by virtue of Revised Statutes § 4894, 
which provides for notice to the applicant.

Revised Statute § 4894, as effective at the time of the prosecution 
of the case, provided that “all applications for patents shall be com
pleted and prepared for examination within one year after the filing 
of the application, and in default thereof, or upon failure of the ap
plicant to prosecute the same within one year after any action therein, 
of which notice shall have been given to the applicant, they shall be 
regarded as abandoned by the parties thereto, unless it be shown to 
the satisfaction of the Commissioner of Patents that such delay was 
unavoidable * * Title 35, U. S. Code, § 37. The abandonment of an 
application destroys the continuity of the solicitation of the patent. 
After abandonment a subsequent application institutes a new and 
independent proceeding, and the two years’ public use or sale .which 
may invalidate the patent issued upon it must be counted from the 
filing of the later application. Hayes-Young Tie Plate Co. v. St. Louis 
Transit Company, 137 F. 80, 82 (1905). If the old application was 
abandoned, it cannot be treated as copending with the applications of 
the later patents so as to date back those applications and thus to 
obviate the bar of the publications. Victor Talking Machine Company 
v. American Graphophone Company, 145 F. 350 (1906); General 
Electric Company v. Independent Lamp and Wire Company, 267 F. 
824, 836 (1920)

Section 4894 refers to “notice * * * to the applicant” and makes no 
mention of his attorney or agent. Revised Statute § 4903 (35 U. S. 
C. A. § 51), also provides for notice to “the applicant” of the rejected
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claim. The language of this section was taken directly from Section 7 
of the Act of 1896 codifying the Patent Act (5 Statutes 120, § 7). 
Rule 7 of the Rules of Practice, U. S. Patent Office, provides that, 
“When an attorney shall have filed his power of attorney, duly ex
ecuted, the correspondence will be held with him. A double cor
respondence with the inventor and * * * his attorney, or with two 
attorneys, can not generally be allowed.” Rule 31 of the Rules of 
Practice provides that notice shall be mailed to the applicant or his 
agent. The word “applicant” includes an authorized agent. This is its 
settled administrative definition. Brewster v. Gage, 280 U. S. 327, 
50 S. Ct. 115, 74 L. Ed. 457 (1929). Edwards v. Wabash Railway Com
pany, 264 F. 610 (1920). The attorney in his dealings with his client 
is subject to the general rules of agency, and is obliged to use such 
skill and diligence as the nature of the business he has undertaken 
may demand. (Robinson on Patents, Section 435.) It is a general 
rule of law that a party is bound by the deliberate acts of his attorney 
acting in good faith and within the scope of his authority. If then the 
neglect or omission of the attorneys to take an appeal is that of the 
applicant by construction, the delay was not unavoidable. Ex parte 
Pratt, 1887 C. D. 31. Neither the mere failure of applicant’s former 
attorneys to notify him as to his rights after the rejection, nor the 
alleged neglect on their part to prosecute the case render the delay 
unavoidable. Ex parte Murray, 1891 C. D. 130, In re Mattullath, 1912 
C. D. 490, 38 App. D. C. 497 (1912).

The principles of law in this case appear to be sound and to follow 
from the established principles of patent practice as derived from 
the Rules of Practice, the statutes, and the decisions interpreting them. 
Where an attorney has been given broad power to prosecute an ap
plication for letters patent, an applicant cannot be heard to complain 
if the attorney by his actions works an injury to the applicant. An 
applicant has, at any stage in the proceedings of a case, the right to 
revoke the power of attorney subject to> the approval of the Commis
sioner of Patents. M. W. L.

REAL PROPERTY— Spendthrift Trust— Remainder.

J. A. Townes and wife by deed of gift in 1882 conveyed certain 
Mississippi realty to E. M. Townes and wife upon certain conditions, 
limitations: that upon the death of either, premises shall descend to 
the other, and that upon the death of the other, said premises shall 
descend to the heirs of the body of the donees and in default of such 
heirs to descend to the right heirs of the donors; that said premise* 
shall not be encumbered by the donees and that said premises shall 
not be liable whatever for the debts of the donees.

In 1888 the same donors for the same consideration conveyed the 
identical premises to the same parties as joint tenants. Soon after 
the execution of the first deed and before the second one the grantees 
in the deed went into possession and remained there until evicted in 
June, 1929, by virtue of a decree in a foreclosure proceeding against 
E. M. Townes and wife, predicated upon a deed of trust given by them 
to secure money borrowed. In a suit by the vendee of the purchaser
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at foreclosure against the defendants who are all of the heirs at law 
of the original grantors, and also the original grantees as intervening 
defendants, now 67 and 77 years of age. Held, that the plaintiff was 
vested with a clear title in fee simple, West Tennessee Co. v. Townes, 
52 F. (2d) 764 (1931).

Spendthrift trusts are valid in Mississippi and such a trust may be 
so created that neither trustee or cestui que trust, his creditors or 
assigns can divest the property from its appointed purpose. Leigh v. 
Harrison, 69 Miss. 93, 11 So. 604; 18 L. R. A. 49 (1892).

The instant case lacks the essential requisites of such an instrument, 
the grantees here having a legal estate, a right to possession, and also 
a beneficial interest. Restraining the alienation of the legal estate 
and seeking to put it beyond the reach of creditors, in the absence of a 
limitation over or reversion in case of attempted alternation, is void as 
the right to convey and liability for debts are incidents of property; 
Gray ’s R estraints on A lienation , § 134.

The conveyance apart from the attempted spendthrift provision is a 
valid conveyance within the purview of modern statutes and strictly 
within those of Mississippi. It is a grant of a life estate in lands to 
E. M. Townes and wife as joint tenants with contingent cross
remainders in favor of the survivor. There is also a conditional re
mainder in fee to the heirs of the bodies of the grantees who would 
take as purchasers, the Rule in Shelley’s case having been abolished. 
Also, the grant implies an ultimate reversion in the grantors during 
their lives, and after their deaths limits an ultimate contingent re
mainder to the right heirs of the donors in default of heirs of the body 
of the donees.

On the date of the first deed the ultimate reversion remained in the 
grantors and the contention of the defendants that they take as pur
chasers was not upheld because a limitation over to ones own heirs in 
a deed is void leaving a reversion in the grantor. Biwer v. Martin, 
294 111. 488, 128 N. E. 518 (1920); Robinson v. Blankenship, 116 Tenn. 
(8 Cates) 394, 92 S. W. 854 (1906); Harris v. McLaran, 30 Miss. 533 
(1855). Here also the grantors were still living and the heirs could 
not be determined, Le Gout v. Price, 318 111. 425, 149 N. E. 427 (1925).

In using the generic term “right heirs,” embodying no descriptive 
words designating any particular individuals in that class, It must be 
taken that they were intended to have been used according to their 
legal acceptation and should be understood as designating the entire 
class of persons upon whom the law casts the estate upon the death 
of the ancestor. They are words of limitation and not of purchase. 
Harris v. McLaran, 30 Miss. 533 (1855).

Statutes abolishing the Rules in Shelley’s case are ordinarily con
fined in their operation to a case where a remainder is limited to the 
heirs of a person to whom a life estate in the same property is given 
and can have no effect in a case where a grantor disposing of a life 
estate seeks to create a remainder in his own heirs. In the absence of 
a statutory provision on the point, the instant case comes within the 
general rule then, and ithe heirs of the donor could only possibly take
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by descent. Robinson v. Blankenship, 116 Tenn. (8 Cates) 394, 92 S. 
W. 854 (1906).

A1( the date of the original deed in 1882 the ultimate reversion re
mained in the grantors, and the heirs of the grantors not being capable 
of taking as individuals during the lifetime of the grantors it must 
follow that by the deed of 18S8 all interest of the donors was released 
to the donees in possession. Hamilton v. City of Jackson, 157 Miss. 
284, 127 So. 302 (1930). The heirs of the grantor not having taken 
any estate by purchase under the first deed are estopped by the sec
ond deed from claiming any interest in the realty. The intervening 
defendants, the grantees, are effectually cut off as the restraint on 
alienation was void and their deed of trust was foreclosed.

The court was 'not concerned with the possible birth of issue from 
the grantees, and apparently so because it was agreed that such pos
sibility was now extinct. A different rule ordinarily obtains in other 
jurisdictions especially at law. The law recognizes the possibility of 
issue in an adult woman and the single fact that terminates this 
ability to bear children in death. That rule is sound on moral grounds 
and public policy, Hill v. Sangamon Trust Co., 295 111. 619, 129 N. E. 
544 (1920). O. H. W.

SALES— Warranty of Merchantable Quality— Liability of Grocer—  
Progress of Procedure.

The plaintiff, through his wife, who acted as his agent, purchased a 
loaf of bread at defendant’s store, and while eating it was injured by 
a pin concealed in the bread. Held (Cardozo, C. J.), that although 
facts proved did not make out a breach of warranty under first sub
division of statute on which plaintiff reiled, but made out breach or 
warranty under second subdivision, plaintiff was entitled to judgment. 
Ryan v. Progressive Grocery Stores, 255 N. Y. 388, 175 N. E. 105 (1931), 
affirming 230 App. Div. 792, 244 N. Y. S. 919 (1930).

The Personal Property Law, § 96 (1), relied on by plaintiff, provides 
that, “where buyer makes known to the seller particular purpose for 
which goods are required, and it appears that buyer relies on seller’s 
skill and judgment, there is implied warranty that goods shall be 
reasonably fit for such purpose.’’ In this case, however, plaintiff’s 
wife asked for a loaf of "Ward’s Bread.” She did not rely on seller’s 
skill and judgment but bought by description, thus falling squarely 
within the Personal Property Law, § 96 (2), (under which statute the 
court allowed recovery), which provides that, “where goods are bought 
by description from seller who deals in goods of that description, 
whether he be grower or manufacturer or not, there is implied war
ranty that goods shall be of merchantable quality.”

The decision in this case is a noteworthy departure from a long 
established line of judicial precedent where recovery had been denied 
because plaintiff had not proceeded on the theory of law' on which his 
complaint was founded, despite the fact that he had proven sufficient 
facts to constitute a cause of action. In Jackson v. Strong, 222 N. Y. 
149, 118 N. E. 512 (1917), recovery was denied plaintiff who sought an 
accounting under a contract of partnership despite admissions of de
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fendant that there was a contract of service. The court denied re
covery on the ground that plaintiff had proceeded on an equitable 
action whereas the admitted cause of action was a legal one. (The 
distinction between actions at law and suits in equity, and the forms 
of those actions and suits, had been abolished in N. Y .). In that 
decision we find Chief Judge Cardozo concurring in the following 
excerpts:

The inherent and fundamental difference between actions at law 
and suits in equity cannot be ignored. “Pleadings and a distinct 
issue are essential to every system of jurisprudence, and there can 
be no orderly administration of justice without them. If a party 
can allege one cause of action and then recover upon another, his 
complaint would serve no useful purpose.’’ Romeyn v. Sickles, 108 
N. Y. 650, 652 (1888). And further: “The rule that judgment 
should be rendered in conformity with the allegations and proofs 
of the parties, ‘secundum allegata et probata,’ is fundamental in 
the administration of justice. Any substantial departure from this 
rule is sure to produce surprise, confusion and injustice.” Day v. 
Town of New Lots, 107 N. Y. 148, 154 (1877); Northam v. Dutchess 
County Mutual Insurance Company, 177 N. Y. 73 (1904).

Compare these excerpts with the following taken from Chief Judge 
Cardozo’s opinion in the instant case:

“For damages thus foreseen, the buyer has his remedy whether 
the warranty is one of fitness (subd. 1) as of merchantable quality 
(subd. 2).

“The facts proved without objection make out a breach of war
ranty under subdivision 2. In such circumstances the plaintiff 
ought not to lose the benefit of his judgment because he fancied 
that he had brought himself within subdivision 1.

“The award of damages, if it is to be upheld, must rest upon 
some other basis than the imputation of reliance.

“The facts, excluding a warranty under subdivision 1, we are to 
inquire whether there is a warranty under subdivision 2.

"The nature of the transaction must determine in each instance 
the rule to be applied.”

The well known case of Ash v. Childs' Dining Sail Company, 231 
Mass. 86, 120 N. E. 396 (1918), where the plaintiff was denied recovery 
because he made and failed to prove the unnecessary allegation of 
negligence, although he had alleged and proved sufficient facts to con
stitute a cause of action, is a classical example of the technicality to 
which many courts still adhere. The modern tendency has been to 
relieve the severity of such decisions and it is interesting to note that 
in the majority of jurisdictions an amendment may be made when
ever the pleadings do not agree with the facts, regardless of the par
ticular stage of the proceedings, whether before the trial court or in 
the Appellate Division. The court proceeds on the facts to such great
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extent in Ontario that amendments, ordered to be made, are not made 
in fact. 5 Amer. Bar Ass’n Journ. 646, 647 (1919).

For a discussion of the principle involved see Scott, 33 Harv. L. Rev., 
236 (1920). H. M. A.

STATUTES— ZONING ORDINANCES— “ Inclusive” and “ Exclusive” 
Ordinances— Construction.

The City of Worcester was legally zoned into three use-districts. “A” 
was industrial and residential; “B” was unrestricted; “C” was purely 
residential. As to “A” district, the ordinance provided that any build
ings for business, industry, etc., of any kind “that is noxious or 
offensive by reason of— noise or vibration” are prohibited in the dis
trict. The ordinance then went on to exclude from the district some 
twenty specified industries of which defendant’s is not one. Defendant 
erected in “A” district a drop-forge plant in which he employed a 
board hammer which, when in operation, produced noises which could 
be heard a mile away “as if someone were pounding on a piece of steel 
with a hand hammer in the next room.” Plaintiffs, residents in zone 
“A” filed a bill to enjoin use of the drop hammer as a nuisance, 
alleging inability to sleep in the day time, and shattered nerves and 
headaches caused by the noise of the hammer. Held, that the use of 
the hammer should be abated as a nuisance. The fact that the use 
of the hammer and plant was not forbidden by the ordinance did not 
constitute a licensing of what was at common law a private nuisance. 
Marshall v. Holbrook, —  Mass. — , 177 N. E. 504 (1931).

So far as has been able to be determined, this is the first zoning law 
case in which it has been contended that the failure of a zoning 
ordinance to exclude a specified industry from a district is an implied 
license to the industry to use the district. On its face, there is no 
little merit in the contention.

In the first place, it is competent within constitutional limitations, 
to have legislation to license that which, without the legislative license, 
would be a private nuisance. Cf. the opinion in the Marshall case, 
where many authorities to this effect are cited. The question would 
then resolve itself, logically, into whether the ordinance does confer a 
license. It seems that the court could have made a ready answer to 
this question in the negative for the simple reason that the ordinance 
could not confer such a license. The enabling act, G. L. c. 40 sec. 25, 
authorizes municipalities to enact zoning ordinances in pursurance of 
proper police power purposes, i. e., for the “health, safety, convenience 
and welfare of the inhabitants.” The court might easily have found 
that the licensing of a nuisance in thei form of a foundry in a semi- 
residential district did not serve a proper police power function and 
that the ordinance was, to that extent, invalid. Cf. In re1 Opinion of 
the Justices, 234 Mass. 597, 127 N. E. 525 (1920).

The court may have had this in mind when it said: “If an industry 
is not excluded from a district, it may, so far as the zoning ordinance 
is concerned, be located therein. . . But the defendant, by locating in a 
district from which his business was not excluded, gained no right so
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to operate his plant as to create a nuisance to the injury of the 
plaintiffs.”

This language is an eminently correct statement of the law if the 
court intends to imply that, upon the facts, the ordinance could not 
have conferred a license, but it is apt to be misleading if a state of 
facts should arise in which a zoning ordinance would be capable of 
licensing a particular business to be carried on within a district. Such 
cases have arisen under regulations other than zoning ordinances. 
See Burke v. HolUnger, 296 Pa. 510, 146 A. 115 (1929), which involved a 
public garage in a semi-residential district, and Biclicki v. City o] 
Port Arthur, 2 S. W. (2d) 1001 (Tex. Civ. App., 1928), involving a 
dance hall. See also, Building Commissioner o/ Brookline v. McManus, 
263 Mass. 270,. 160 N. E. 887 (1928), where an undertaker was en
joined from doing business in a district because the zoning ordinance 
did not list his business among those permitted in the district. Quaere, 
whether, had the ordinance listed the undertaking business as per
mitted in the district, that fact would be valid as a license, although 
undertaking parlors have been held to be nuisances in residential dis
tricts. The case of Salvation Army v. Frankenstein, 22 Ohio App. 159, 
153 N. E. 277 (1926), held that a motion picture theatre in a residential 
district was not subject to abatement as a nuisance where the mayor 
had issued a permit for the erection of the theatre under a zoning 
ordinance giving him discretionary power to issue such permits.

Metzenbaum, in his Law of Zoning (1930), at p. 302, sums up the 
supposed situation as follows: “Two distinct classifications [of zoning 
ordinances] have resulted— the so-called ‘inclusive’ and the ‘exclusive’ 
ordinance. Under an ‘inclusive’ ordinance, only those uses which are 
specifically named, are permitted, and the burden is on the property 
owner to show that the use he purposes, is one that is included or 
permitted. On the other hand, an ‘exclusive’ ordinance, is built and 
based on the philosophy of admitting all that is not specifically ex
cluded, and as a result thereof, the burden of showing that a use is 
not permitted or that it falls within the classification excluded, is a 
burden that rests on the municipality.”

Though the author cites no authorities in support of his statement, 
it seems in harmony with the well-established principle of construc
tion, expressio unius est exclusio alterius. Thus, if the Worcester 
ordinance were capable of licensing the defendant’s business in “A” 
district, it would, by the fact of enumerating some twenty industries 
as prohibited, let the defendant in by implication, for, by naming 
(expressio) the twenty, it implied that the same treatment wTas not to 
be accorded (exclusio) those not named.

The principle is expressed in general terms in Pomeroy’s edition of 
Sedwick on Interpretation and Construction of Statutory and Constitu
tional Law (1874), p. 29-31: " . . .  A statute containing a mere affirma
tive provision, without any negative express or implied, does not alter 
any common law rule existing in regard to its subject matter before 
the statute. . . If a subsequent statute contrary to a former have 
negative words, it shall operate as a repeal of the former; and a 
negative statute controls and takes away any common-law right or 
remedy previously existing.”
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It is submitted that the court acted correctly in granting the in
junction in the Marshall case, but that the opinion must be used with 
caution as authority in future cases involving the construction of 
zoning ordinances. ‘ JOHN D. O’REILLY, JR.

TRUSTS— Fiduciary Relation Precludes Personal Advantage—  
Waiver.

A group of railroads, designated the proprietary roads, organized a 
terminal corporation (Des Moines Union) for the purposes of con
structing, owning and operating a railway from Des Moines. The Des 
Moines Union was to perform the general functions of a terminal cor
poration. Interested in the company were the Hubbells, father and 
son, representing large interests in Des Moines real estate, and who 
at different times became officers and directors of the terminal com
pany, and who had complete control of its management and operation 
for a long number of years. While controlling the company the Hub- 
bells built or acquired trackage and railway facilities apart from the 
Des Moines Union, and subsequently organized and incorporated a 
second terminal company for the direct benefit and profit of the Hub- 
bell interests. Held, that in furthering their own interests by engaging 
in terminal company operations the Hubbells violated the duties they 
owed, as trustees, to the proprietary roads. Des Moines Terminal Co. 
v. Des Moines Union Ry. Co. et al. (Chicago Great Western R. Co. et al., 
Interveners), 52 F. (2d) 605 (D. C., S. D. (Iowa) 1929).

The suit was brought by the second terminal company to quiet title to 
the lands and tracks of its system. The Des Moines Union interposed 
the claim that the construction and operation thereof constituted a 
breach of trust, and that, not only did the Des Moines Union have a 
proprietary right and equitable interest in such tracks and property, 
but that the proprietary roads were entitled to an accounting and the 
impression of a trust on all of the earnings of the Des Moines Termi
nal Company during the period that it has operated.

In a suit prior to the present one the relationship of the Hubbell 
interests to the proprietary roads was involved and the Supreme Court 
of the United States there said: “Upon a review of all the evidence 
* * * we are clear that the effect of the transactions was to establish 
a trust in the full and proper sense of the word, the terminal company 
(Des Moines Union being invested as trustee with complete legal title, 
but without beneficial ownership, and subject to a duty to maintain 
and operate the property and exercise all of its corporate power for the 
common use and benefit of the three railroad companies, their suc
cessors and assigns. * * * Obviously the fiduciary character of the 
terminal company (Des Moines Union) extended to its officers and 
directors as to all others concerned in its management, charging them 
with a duty to uphold the trust and imposing upon them the usual 
disability about reaping a personal advantage at the expense of the 
beneficiaries.” C., M. & St. P. Ry. Co. and the Wabash Ry. Co. v. Des 
Moines Union Ry. Co. et al., 254 U. S. 196, 41 S. Ct. 81, 85, 65 L. Ed. 220.

It having been determined that the Des Moines Union was trustee

‘ Editor in Chief, Georgetown L aw  Journal, 1930-31.
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for the proprietary roads, the court applied familiar rules of equity. 
Quoting from 2 Corpus Juris 692, et seq., it said: “The relation of an 
agent to his principal is ordinarily that of a fiduciary, and as such, it 
is his duty in all dealings covering or affecting the subject matter of 
his agency to act with the utmost good faith and loyalty for the 
furtherance and advancement of the interests of his principal. * * * An 
agent must not represent interests adverse to his principal. If he 
violates the rule, the principal when he acquires full knowledge of the 
facts may repudiate the transaction or adopt it and compel the agent 
to account for any profits made thereby.”

The court found, however, that the proprietary roads had general 
knowledge of the activities of the Hubbell interests, and had consented 
to the operation of a separate terminal company, and that it would 
not be equitable to turn over to the proprietary roads all the results 
of years of successful efforts. But though the proprietary roads had 
waived the right to assert their equities in the facilities of the Hub- 
bell corporation, they were entitled to a lease of such facilities for 
their exclusive use upon reasonable terms. K. P. M.



BOOK REVIEWS 251

BOOK REVIEWS
CASES ON THE LAW  OF PROPERTY— by William F. Walsh, 

Third Edition: Volumes I and II. The Bobbs-Merrill Company, 
Indianapolis, 1931. Pp. 957; 681.

“ LORD COKE AND THE CASE METHOD”

Since the case method of the study of law was introduced 
at Harvard University sixty years ago, there has been con
siderable discussion about its true worth as a method of 
legal education, and whether or not there are not better 
ways of acquiring an education for the legal profession.

The case method, in theory at least, has won its way to 
general approval and wide-spread adoption in our profes
sional schools, although in actual practice it has been al
most universally supplemented by instruction through lec
tures or reading in textbooks, or extensive notes introduced 
into the volumes of selected cases. The ideal casebook for 
the law student has not yet been produced although advan
ces are being continually made in the selection and arrange
ment of material. When a new volume appears upon the 
press, we expect to find in it something better than the 
casebooks that have heretofore been published.

A new edition of his Cases on the Law of Property has 
been presented by Professor Walsh, of New York Univer
sity, which shows excellent judgment and discrimination 
and which has the valuable quality of being restricted in 
size to two moderately large volumes. It covers the field of 
both personal and real property in a satisfactory manner, 
giving sufficient cases to enable a student to obtain a com
prehensive knowledge of the subject during a course in 
which the selected cases are considered in the classroom. 
In other words, the book is a good practical book in which 
the editor has shown scholarship and painstaking labor. 
As might have been expected from a volume prepared for 
a New York law school, cases from courts in the State of 
New York predominate. Some of the cases might have been 
eliminated without reducing the value of the book, and it 
is regrettable that the editor did take notice of the impor
tant change which has been recently made in the law of real 
property by the restrictions engrafted by the courts upon 
the doctrine of ownership of land “ usque ad coelum,”  in
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consequence of the development of aviation. There has not 
been within a century such a complete and immediate 
change in the law, accomplished by court decisions, as in 
recent cases on this point.

While a casebook method has now been familiar to our 
law schools for more than sixty years, there still remains 
come criticism of it and it is noticeable that no fixed stan
dards have yet been adopted. Professor Jacob Henry Land- 
man of the College of the City of New York has severely 
criticised the case method.1 At one point in his work he 
says: “ It is quite clear, therefore, that in actual practice 
the induction, which is so heralded by the case method ad
vocates, is being ignored and affords a mere sham.” He 
would substitute in place of the case method the problem 
method under which the student would study actual prob
lems of lego-social phenomena which would be designed to 
unfold systematically the several branches of the law, and 
to bring into play the inductive, as well as the deductive, 
mental processes on his part.

As the best results from any study are obtained where 
the interest in the study is great, the most desirable case
book is one in which cases have been selected for the hu
man interest involved in the facts of the case. It is not 
necessary that a casebook prepared for students should 
cover every principle of the subject to which it relates, but 
it is sufficient if cases are given on the most important prin
ciples of the law, and there is pointed out to the student the 
source where he can find other cases upon the same general 
subject from which he can learn the distinctions, exceptions 
and ramifications of the principle as worked out by the 
courts. A great bulk of the student’s reading should be out
side the covers of his casebook. The two principal series of 
annotated cases published in the United States, and now 
consolidated together, which have for years proved their 
worth to the courts and to the bar, are often easily avail
able to students where the reading of cases in complete law 
libraries is attended with inconvenience. It is highly desir- 
ible that the casebook contain references from these an
notated cases and their monographic notes. An enthusi
astic student will be led by these annotations from case to

i L andm an , T he  Case Method of Studying L a w  ( 1 9 3 0 ) .
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case until he has the whole subject spread before him. 
This casebook contains references to these annotations to 
a considerable extent.

I was forcibly struck with the number of references in 
the cases, as well as in the notes, of Professor Walsh’s book 
to the reports and writings of Sir Edward Coke. In a casual 
way I counted 133 citations of the decisions and writings of 
Coke, and noticed that the editor had selected two of his 
cases for inclusion in the edition. Three hundred years 
after the death of Coke the influence exerted by him upon 
the common law is so great that his decisions and his com
ments are of sufficient vitality and importance to give them 
first place in the citation of authority in the decisions of 
courts selected as illustrative cases on the law as it exists 
at the present day. Has there ever been another jurist, how
ever wise and profound he may have been, who has exer
cised a like influence in any other branch of the law, or in 
all other branches of the law? How true are the words of 
Mr. Justice Holmes2: “ But the law as to leases is not a 
matter of logic in vacuo; it is a matter of history that has 
not forgotten Lord Coke.” This same statement could have 
been equally well applied to every phase of the law of real 
property as to the law of leases, since the decisions and 
writings of Coke have had an effect on every branch of the 
law of property. Lord Coke stood at the crossing of the 
ways between the old system of the common law and the 
new law—the law as modified by the Statute of Uses, the 
Statute of Wills, the Statute of Frauds, the destruction of 
the feudal tenure, the discontinuance of real actions and 
the discarding of notoriety of conveyance by livery of seisin, 
and his part in forming the law as we know it was out
standing.

Lord Coke was deeply interested in developing a rational 
system of study of the law. His Institutes of the Law of 
England were written for law students, and he frequently 
offers encouragement to the student training for the legal 
profession, and advice as to how he should acquire his legal 
education. It would hardly be expected that he was famil
iar with the case method of legal study, yet we find that 
he was so familiar with it that he recommends it to the 
law students of his day.

2 Gardiner v. Butler, 245 U. S. 603.
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Lord Campbell3 gives a colorful picture of Coke’s prep
aration for the bar. He tells us that there are no records 
of the course of studies Coke pursued at Trinity College, 
Cambridge, and that he left Cambridge without taking a 
degree. He then began his legal studies at Clifford’s Inn, 
an Inn of Chancery, where for a year he was initiated in 
the doctrines of writs and proceedure, and then entered as 
a student of the Inner Temple. “ Every morning he rose at 
three— in the winter season lighting his own fire. He read 
Bracton, Littleton, the Year Books and the folio abridge
ments of law till the courts met at eight. He then went by 
water to Westminster and heard cases argued till twelve, 
when pleas ceased for dinner. After a short repast in the 
Inner Temple Hall, he attended ‘readings’ or lectures in 
the afternoon, and then resumed his private studies till 
five or supper time. This meal being ended, the moots 
took place when difficult questions of law were proposed and 
discussed— if the weather was fine, in the garden by the 
riverside; if it rained, in the covered walks near the Temple 
Church. Finally he shut himself up in his chamber and 
worked at his common place book, in which he inserted, 
under the proper heads, all the legal information he had 
collected during the day. When nine o’clock struck, he re
tired to bed; that he might have an equal portion of sleep 
before and after midnight. The Globe and other theatres 
were rising into repute, but he never would appear at any 
of them, nor would he indulge in any such unprofitable 
reading as the poems of Lord Surrey or Spencer.”

It will be noted that his reading included the Year Books, 
that he heard the cases argued at Westminster, and that 
he discussed the cases at the moots, thus giving ample op
portunity for the exercise of both induction and deduction.

We find in many places, in Coke’s own language, his 
ideas about the method to be adopted in the study of law. 
In his commentaries on Littleton 4 he offers his advice to 
the law student as follows: “ And I would advise our stu
dent, that when he shall be enabled and armed to set upon 
the yeare bookes, or reports of law, that he be furnished 
with all the whole course of the law, that when he heareth * *

3 “ L ives of tiie  C hief Justices of E ngland,”  S i r  Edioard Coke, Vol. 
I, page 245.

* 70a.
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a case vouched and applyed either in Westminster-Hall, 
(where it is necessary for him to be a diligent hearer and 
observer of law ), or at readings or ether exercises of learn
ing, he may finde out and read the case so vouched; for that 
will both fasten it in his memory, and be to him as good 
as an exposition of that case. But that must not hinder 
his timely and orderly reading, which (all excuses set 
apart) he must bind himselfe unto; for there be two things 
to be avoyded by him, as enemies to learning, praepostera 
lectio, and praepropera praxis.”

And at a little interval5 he states: “ Our student shall 
observe, that the knowledge of the law is like a deepe well, 
out of which each man draweth according to the strength 
of his understanding. He that reacheth deepest, he seeth 
the amiable and admirable secrets of the law, wherein I 
assure you, the sages of the law in former times have had 
the deepest reach. And as the bucket in the depth is easily 
drawne to the uppermost part of the water, (for nullum 
elementum in suo proprio loco est grave) but take it from 
the water, it cannot be drawne up but with a great difficul- 
tie; so albeit beginnings of this study seem difficult, yet 
when the professor of the law can dive into the depth, it 
is delightfull, easie, and without any heavy burthen, so 
long as he keepe himselfe in his owne proper element.”

In another place in his commentaries on Littleton, fol
lowing Littleton’s reference to 7th Edward II, he says:6 
“ Hereby it appears, that ancient termes or yeares, after the 
example of Littleton, are to bee cited and vouched for con
firmation of the law albeit they were never printed; and 
that of those yeares, those especially of Edward I, Henry 
III, etc., are worthy of the reading and observation; a 
great number of which I have scene and observed, which 
in mine opinion doe give a great light, not onely to the 
understanding and reason of the common law, (which 
Fitzherbert either saw not or were by him omitted) but 
also to the true exposition of the ancient statutes made in 
those times. Yet mine advise is, that they be read in their 
time. For after our student is enabled and armed to set 
on our yeare books, or reports of the law, let him reade 
first the latter reports, for two causes. First, for that for 
the most part the latter judgments and resolutions are the

5 71a.
« 219b.
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surest, and therefore it is best to season him with them 
in the beginning, both for the settling of his judgment, and 
for the retaining of them in memorie. Secondly, for that 
the latter are more facile and easier to be understood than 
the more ancient: but after the reading of them, then to 
reade these others before mentioned, and all the ancient 
authors that have written of our law; for I would wish our 
student to be a compleat lawyer.”

In the preface to the first part of the Institutes (COKE 
on L ittleton) , he opens his mind to the student as follows: 
“ Mine advice to the student is, that before he read any 
part of our Commentaries upon any Section, that first he 
read again and again our author himself in that section, 
and do his best endeavours, first of himself and then by 
conference with others, (which is the life of study), to 
understand it, and then to read our Commentary thereupon, 
and no more at one time than he is able with a delight to 
bear away, and after to meditate thereon, which is the 
life of reading. * * * * And albeit the reader shall not
at any one day (do what he can) reach to the meaning of 
our author, or of our Commentaries, yet let him in no way 
discourage himself, but proceed; for on some other day, 
in some other place, that doubt will be cleared.”

In his closing paragraphs of the same book7 he says: 
“ Ratio est anima legis; for then are we said to know the 
law, when we apprehend the reason of the law; that is, 
when we bring the reason o f the law so to our owne rea
son, that wee perfectly understand it as our owne; and 
then, and never before, we have such an excellent and 
inseparable properite and ownership therein, as wee can 
neither lose it, nor any man take it from us, and will 
direct us (the learning of the law is so chained together) 
in many other cases. But if by your studie and industrie 
you make not the reason of the law your owne, it is not 
possible for you long to retaine it in your memorie. And 
wel doth our author couple arguments and reasons together, 
Quia argumenta ignota et obscura ad lucem rationis pro- 
ferunt et reddunt splendida) and therefore argumentori 
et ratiocinari are many times taken for one.”

And finally:8 “ There is nothing herein but may either

i 394b.
* 395a.
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open some windowes of the law, to let in more light to the 
student by diligent search to see the secrets of the law, 
or to move him to doubt, and withall to inable him to in
quire and learne of the sages, what the law, together with 
the true reason thereof, in these cases is : or lastly, upon 
consideration had of our old bookes, lawes, and records 
(which are full of venerable dignitie and antiquitie) to 
finde out where any alteration hath beene, upon what 
ground the law hath beene since changed; knowing for 
certaine that the law is unknowen to him that knoweth 
not the reason thereof, and that the knowne certaintie 
of the law is the safetie of all. I had once intended, for the 
ease of our student, to have made a Table to these Insti
tutes; but when I considered that Tables and Abridge
ments are most profitable to them that make them, I have 
left that worke to everie studious reader.”

There is displayed in these passages a wonderful under
standing of the difficulties attendant upon the study of the 
law, the purpose and scope of the study, and the best meth
od of legal education.

To obtain the best possible results from the case method, 
one further step should be taken, that has not been men
tioned by the extracts from Lord Coke up to this time, but 
which was considered by him and recommended by him to 
the law students in another place,9 and that is to require 
the student to put his ideas into writing. Exceptionally fine 
results are obtained in a class of law students by having 
them write a thesis covering a particular portion of the 
course, somewhat in the nature of a section of a textbook. 
The student should prepare this paper after studying all the 
cases that he selects and deducting from them the principles 
of law which they establish. He should state these prin
ciples of law with exactness and in a readable way, citing 
in footnotes the authority for each principle. With advanced 
students papers of a high degree of excellence are obtained. 
Coke’s recommendation on this point is : “ In troth, reading, 
hearing, conference, meditation and recordation are neces
sary I confess to the knowledge of the common law, because 
it consisteth of so many and almost infinite particulars: 
but an orderly observation in writing is most requisite of 
them all, for reading without hearing is dark and irksome,

9 Preface, 1 Coke’s Reports.
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and hearing- without reading is slippery and uncertain, 
neither of them truly yeild seasonable fruit without con
ference, nor both of them with conference without medi
tation and recordation, nor all of them together without 
due and orderly observation. Scribe sapientiam tempore 
vacuitatis tuae, saith Solomon.”

Undoubtedly Lord Coke has contributed by these 
thoughts a wealth of suggestion to the cause of legal edu
cation, which has influenced its course and method through 
all the intervening years, even if this influence has not in 
all respects been openly recognized and acknowledged. In 
comparison with the modern case method as now in use, 
it will be found that the course of study which this sage 
recommended is not unlike the most modern system.

As now used there is collateral reading required from the 
works of standard writers and commentators on the par
ticular branch of law involved. Through this reading the 
student acquires a general acquaintance with the whole 
scope of his subject, a synopsis of the law, an insight into 
its historical development, and familiarity with the broad 
homogeneous character of the entire subject, and its har
mony with other branches of the law. He also becomes 
familiar with well defined and established principles recog
nized but not pronounced by the courts. The cases assigned 
for study have their counterpart in the Year Books of 
Coke’s time. Through these facts, the arguments, the hy
pothesis and reason are acquired and the mind of the reader 
trained to view the problem which is presented from a 
legal standpoint and to reach a reasoned legal conclusion.

Coke impresses upon the student the necessity of making 
the reason of the law his own. Diligent attendance at the 
courts, and the hearing of the presentation and argument 
of cases is recomended by him. These also form part of the 
modern courses in our best law schools. The attendance at 
the moots, which give the student the opportunity of dis
cussing hypothetical cases, and arguing points of law 
arising in those cases is also his suggestion. These moots 
and discussions also, in one form or another, constitute 
part of our present curriculum.

There is very little of our present scholastic machinery 
for imparting the education necessary for a well rounded 
lawyer which cannot be found in substance in the clearly 
expressed thought which we have quoted. The ideas and
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the underlying- reasons are sound and they have stood the 
test of time. When ultimate standards of methods of legal 
education have been fixed upon, they will undoubtedly be 
found largely to conform to those set up by Lord Coke, so 
much has he spoken and so well and logically has he covered 
the entire subject.

Joseph D. Sullivan.*
Georgetown University School of Law.

THE LAW S AND LIBERTIES OF MASSACHUSETTS— Reprinted 
from a copy of the 1648 edition in the Henry E. Huntington 
Library, with an introduction by Max Farrand. Harvard Uni
versity Press, Cambridge, 1929. Pp. ix, 59.

This volume, which puts before us the attempt of the 
Puritans some twenty years after the arrival of the “May
flower” at Plymouth to ordain and establish man’s relations 
to God and His fellow-man, has for us a peculiar significance. 
It is not surprising, therefore, to find on the first page under 
the title, “ Ana-Baptists”— for the laws are arranged alpha
betically by subject matter— a provision for banishing such 
potential corrupters of their religion, and a little further on, 
under “ Herecie” and “ Jesuits,”  similar safeguards. The di
vine sanction for the ordinances comprehended under the 
caption, “ Capital Lawes,” is plain enough, and leaves no 
room for doubt that “ natural law,” so vigorously rejected 
by their most eminent legal descendant,* 1 was part of the 
jural stock in trade of God’s peculiar people in the new land. 
Let us take an example or tw o:

“2. If any man or woman be a WITCH, that is, hath 
or consulteth with a familiar spirit, they shall be put 
to death. Exod. 22. 18. Levit. 20. 27. Deut. 18. 10. 11.” 

“ 12. If any man shall CONSPIRE, and attempt any 
Invasion, Insurrection, or publick Rebellion against our 
Common-Wealth: or shall indeavour to surprize any 
Town, or Townes, Fort, or Forts therein; or shall 
treacherously, & perfidiously attempt the Alteration 
and Subversion of our frame of Politie, or Government 
fundamentally he shall be put to death. Numb. 16. 2 
Sam. 3. 2 Sam. 18. 2 Sam. 20.”

“ 13. If any child, or children, above sixteen years
‘ Professor of Law, Georgetown University School of Law; author of 

Sullivan’s Cases on Real Property.
1 Justice Holmes, Natural Law, (1918), 32 H a r v . L a w  R e v . 40.
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old, and of sufficient understanding, shall CURSE, or 
SMITE their natural FATHER, or MOTHER; he or 
they shall be put to death: unless it can be sufficiently 
testified that the Parents have been very unchristianly 
negligent in the education of such children; or so pro
voked them by extream, and cruel correction; that 
they have been forced thereunto to preserve them
selves from death or maiming. Exod. 21. 17. Lev. 20. 
9. Exod. 21. 15.

After this last reference to education, it is reassuring to 
find, a few pages over, under the heading, “ Colledge,” that

“ Whereas through the good hand of God upon us 
there is a Colledge founded in Cambridge in the County 
of Midlesex called Harvard Colledge, for incourage- 
ment whereof this Court hath given the summe of 
four hundred pounds and also the revenue of the Ferrie 
betivixt Charleston and Boston, and that the well or
dering and mannaging of the said Colledge is of great 
concernment.”

The Governour, Magistrates and President of the Colledge 
are given authority to make statutes “necessary for the 
instituting, guiding and furthering of the said Colledge, 
and several members thereof, from time to time, in Pietie, 
Moralitie & Learning.”

The history of this book is quite interesting. The pref
atory Epistle refers to an earlier compilation of “Liberties, 
published about seven years since.” Contemporary evi
dence points to the conclusion that this was intended to be 
a sort of first draft of the new code, which was never 
printed although distributed in a few MS copies. Dr. Far- 
rand in his introduction points out that the General Court 
went on with its purpose of compiling a definitive code, and 
in 1647 purchased several volumes of Coke on Littleton, 
Coke on Magna Charta, and the same eminent judge’s Re
ports, towards this end. He goes on to say:

“ The Book of the General Lawes and Libertyes of 
1648 is the next significant measure after the Body of 
Liberties in the legal development of Massachusetts. 
It is a more important work than its predecessor, 
standing as the basis of all Massachusetts legislation, 
and influencing as well the legislation of other colonies, 
notably Connecticut and New Haven. It is further
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more the first attempt at a comprehensive reduction 
into one form of a body of legislation of an English- 
speaking country. Because of its importance and be
cause the copy in the Huntington Library is to the 
present time unique, it has seemed desirable to re
reprint it.”

The story of the discovery of this, perhaps, unique copy 
of the original is an exciting one for legal bibliophiles. Only 
600 copies were originally printed and most of these were 
rendered obsolete by 1651 on account of alterations in the 
laws, “ a great part turned to waste pap’r & many of them 
Burnt.” Sabin in 1879 thought the discovery of a copy 
would be a ‘ ‘bibliographical wonder.” Finally a copy did 
turn up in the library of the Mayor of Rye, in Sussex, Eng
land, bound up with other papers, and passed in 1906, by 
sale, into the E. Dwight Church library and then into the 
Huntington collection.

The facsimile reprint is in every respect worthy of the 
original, reproducing it line for line, and word for word, in 
a closely similar type. Photographic reproductions of the 
title-page and of another page convey the full flavor of this 
rare and significant volume of American legal incunabula.

Mangum W eeks.*
Washington.

PATENT LAW  FOR CHEMISTS, ENGINEERS AND EXECU
TIVES— by Fred H. Rhodes; McGraw-Hill Book Company, 
Inc., New York, 1931. Ph. 207.

This is an excellent statement of the patent law in a 
simple form, and might well be recommended by any attor
ney to his client as a foundation for a satisfactory patent 
experience. It will give a general practitioner an accurate 
general view of patent law. It is not written by a lawyer, 
but by a professor of industrial chemistry at Cornell Uni
versity. It begins with a short history of the development 
of patent law and follows with chapters indicating the per
sons entitled to a patent, defining invention, discovery, 
utility and novelty It indicates the types of inventions 
that are patentable, how the date of an invention is ascer
tained and a statement with respect to abandonment. There 
is a description of the form of a patent application and an 
indication of the prosecution and the rights conferred by a

♦Attorney, U. S. Board of Tax Appeals.
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patent. Infringement suits are described and methods of 
testing the validity of a patent. Two chapters then take up 
the rights of employers and employees and general outline 
of policies that may be adopted with respect to patents.

The book is simple in non-technical language although 
many of the statements made are illustrated by quotations 
and footnotes from court decisions. The selections are very 
well made; are pertinent and are interesting. The book is 
followed by an adequate index and a table of about three 
hundred cases which are cited in various footnotes.

Almost no glaring errors are found, but on page 104 it is 
stated that a case may be renewed within two years after 
the allowance instead of the one year now allowed by the 
statutes. While all details of the various phases of the 
patent law treated are not gone into fully, the statements 
of the author are substantially supported by the cases.

The style and mood of the author is indicated by the fol
lowing quotations: “ If a patent monopoly were merely a 
reward the courts would be justified, in any patent litiga
tion, in interpreting the statutes very narrowly and in giv
ing the government the benefit of any doubt that might 
arise; but since the patent is a contract, it should be inter
preted impartially and without bias toward either party.” 
Again “ In several of the more recent decisions, however, 
the courts have held that an abandoned invention that has 
been kept secret does not anticipate, even when there is 
sufficient evidence to show that it was complete and 
was essentially identical with the device described in a 
patent issued to a later discoverer.” “ The loss of patent 
rights by failure to reduce the invention to practice within 
a reasonable period of time is not predicated upon the as
sumption that the delay constitutes abandonment of the 
invention but upon the theory that an invention has not 
been completed until it has been applied to the production 
of practical results.”

This book seems to prove what most patent lawyers have 
hesitated to believe, namely, that a layman can acquire a 
comprehensive, accurate knowledge of patent law.

Karl Fenn in g .*
Georgetown University School of Law.

♦Professor of Patent Law, Georgetown University School of Law; 
formerly Assistant Commissioner of Patents, U. S. Patent Office, and 
Assistant to the Attorney General.
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CORPORATE ADVANTAGES WITHOUT INCORPORATION— by
Edward H. Warren. Baker, Voohris & Co., New York, 1929.
Pp. x, 1012.

The year of Professor Warren’s retirement from the fac
ulty of the Harvard Law School saw the publication of this 
work, which is in a sense, therefore, the crowning effort of 
his quarter-century of teaching. All those who sat at his 
feet at Cambridge and heard him expound the law of prop
erty and of corporations will take up his treatise with the 
assurance that the problems of the subject will be dis
cussed with that clarity and sort of Johnsonian common- 
sense which characterized his lectures; and they will not be 
disappointed. But there is an Eighteenth-Century, Black- 
stonian finality about Professor Warren. He admits, of 
course, that all rules of law cannot be laid down with the 
certainty of a “ clear white line” and that many lie in the 
“ twilight zone,” but he confidently relies on the hard-headed 
reasoning of such judges as Baron Parke, upon the “weight 
of authority,”  to thread his way through all legal obscuri
ties. He is, in short, a little contemptuous of metaphysics. 
Lawyers, as practical men, dislike, in Lord Lindley’s phrase, 
“ to introduce metaphysical subtleties which are needless 
and fallacious.” 1 But when a scholar of such great author
ity as Professor Warren gives us a treatise of 900 pages sub
jecting to the most critical analysis the very essence of cor
porate powers and personality, dismissing at the outset the 
philosophical question at the core of his inquiry as “beyond 
the range of questions profitably to be discussed by law
yers,” (p. 7), it is, to say the least, unfortunate. A recent 
writer on the subject regards such a view as “ the nonsense 
that come of the false antithesis so often drawn between 
theory and practice.” 1 2

For this work is a most acute and painstaking search 
through the English and American cases to ascertain the 
rights, duties and powers of “ legal units” other than 
natural persons, and Professor Warren thus closes the door 
to speculation on the nature of legal personality before we 
have crossed the threshold of the subject by quoting the 
Blackstonian dogma that artificial persons, or corporations,

1 Citizens’ Life Assurance Co. v. Brown [1904], A. C. 423, 426.
2 H a i .l i s , C o r p o r a t e  P e r s o n a l i t y  (1930), p. xli.
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are created only by the King’s consent/ “ A legal unit,” 
says Progessor Warren, “ is whatever has capacity to ac
quire a legal right and/or to incur a legal obligation”  (p. 
15). And his thesis is thus set out: “ The primary purpose 
of this treatise is to inquire whether today it is proper for 
the courts to treat a body of men who have united to further 
their financial interests as a legal unit, when there is no 
legislative authority for so doing. . . The question is, is it 
proper [not possible, he insists] for the courts to treat a 
body of men as a legal unit, when there is no legislative 
authority for so doing? We believe that it is not”  (pp. 
11-12). The principal reasons given are the undesirability 
of usurpation by the courts of a legislative function in 
recognizing corporate personality, and the principle, 
weighty with a common lawyer, of stare decisis (p. 12). To 
the rule thus categorically laid down Professor Warren 
finds no exception (p. 13).

Needless to say, in the position thus taken the author 
finds himself opposed to several of his former colleagues 3 4 
and to the great authority of Maitland.5

It is to one of the greatest o f lawyer-Pontiffs, Innocent 
IV, apparently, that we owe the legal concept of the cor
poration (universitas) as a persona ficta, and the date of 
its beginning is 1243.6 This artificial person, this mindless 
Somewhat which could commit neither crime nor tort re
ceived some centuries later a further development in the 
guardianship theory of the great German Romanist, 
Savigny.7 The difficulty of dealing with such an entity as 
the corporation, as has been pointed out by Maitland, has 
been solved in English law largely through the development 
of the agency theory.8 Although there is some confusion

3 Com m entaries, B ook I, 472.
i Laski, Personality of Associations (1918), 29 H arv. L. R ev. 404, re

printed in F oundations of Sovereignty, p. 139; Dodd, Dogma and Prac
tice in the Law of Associations (1929), 42 H arv. L. R ev. 977; Chafee, 
Jr., The Internal Affairs of Associations not for Profit (1930), 43 H arv. 
L. R ev. 993.

s Moral Personality and Legal Personality, 3 Coll. Papers 304 (1911); 
The Unincorporate Body, 3 ibid. 271; Trust and Corporation, 3 ibid. 
321; Introduction to G ierke, P olitical T heories of th e  M iddle A ges 
(1900).

6 Gierke , D as Deutsche Genossensciiaftscrecht, III, 279 (1868-1881).
t M aitland , I ntroduction to Gierke , p. xx et seq.
s M aitland , ibid., p. xxxix; L a s k i , op. cit. supra, p. 154.
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in the matter,9 it seems more than probable that the fiction 
theory of the Canonists has never been fully received in 
English law, and that the corporation has grown up in Eng
land and America under the Concession Theory.10 11 Sir 
Frederick Pollock is clearly of this opinion.11 Professor 
Warren does not discuss such academic matters. He con
cedes, however, the possibility of an entity existing only in 
contemplation of law (pp. 841-846),12 and not merely as an 
aggregate of human beings acting in concert by State fran
chise, but there is nothing to suggest his full acceptance of 
the fiction theory. It is important to us only that he ac
cepts in its entirety the element common to both Fiction 
and Concession theories, that the corporation exists only 
after life has been breathed into it by the State. To dis
cuss this element, it is unnecessary for us to trace the 
origins of the corporate idea in English law from its be
ginnings in the Royal grant to the borough and in the as
sumption of bodiliness and immortality by conventual 
houses.13 Nor is it necessary to point out the very im
portant factor which Maitland in an essay that has now 
become a classic 14 called attention to, that in England the 
trust offered a ready way out, a “blessed backstair,”  for 
what could otherwise be procured only by royal favor or at 
the price of royal avarice. It is enough to suggest that this 
fact explains in large part why English and American 
lawyers have continued to do lip-service to the Concession 
theory, and even at times, to the Fiction theory, without 
finding it necessary until recent years to reflect on the 
meaning of these abstractions.

9 Professor Dewey finds this confusion resulting principally from the 
introduction of non-jural concepts: Historical Background of Corporate 
Legal Personality (1926), 35 Y ale L. J. 655.

to K ent, 2 Com mentabies  335 (12th ed. by H olm es) ,  Lect. 33: “A 
corporation is a franchise possessed by one or more individuals. . . .”

11 Has the Common Law Received the Fiction Theory of Corporar 
tions? G ierke F estschrift (1911), reprinted in 27 L aw  Quarterly 
R eview 219, and in E ssa ys  in  th e  L aw  (1922), p. 151. Hallis regards 
the Fiction Theory as controlling. See op. cit., p. xli.

12 See the Hindu Idol case, Pramatha Nath Mullick v. Pradyumna 
Kumar Mullick, L. R. 52 Indian App. 245.

13 3 H oldsworth, H istory of E nglish  L a w  (1923), p. 462 et seq.; 
M aitland , T he  Corporation Sole, 3 Coll. Papers 210; Laski, Early His
tory of the Corporation in England (1917), H ar. L. R ev. 561, reprinted 
in F oundations of Sovereignty, p. 171.

ii M aitland , T rust and Corporation supra.
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Professor Warren’s thesis is simple, that we think of a 
body of men associated for a common purpose either as an 
aggregate or as an entity, and both concepts, it is true, are 
common modes of thought. But which is the correct view? 
“ The law as it was at the time of the American Revolution 
gave a simple and clear-cut answer” (p. 7) : and we are 
immediately launched on the Concession theory, with the 
Sovereign as the sole source of group personality. Such a 
fair white line is simple and satisfying, provided it fits the 
facts, but in the words of Mr. Justice Holmes, “ The life of 
the law has not been logic; it has been experience.” 15 The 
realist in law finds it hard to deny what looks very like fact. 
Take the case of partnerships. At the Common Law part
nerships by the great weight of authority were not re
garded as legal entities, but even here the bankruptcy of 
the partnership when the partners are not adjudicated 
bankrupt, offers difficulties (p. 286). In Chap. V, Dr. Wm. 
Draper Lewis, the draftsman of the Uniform Partnership 
Act, succeeding in that task Dean Ames whose entity theory 
of partnership is well known, comes in for some severe 
strictures by the author for the use of language savoring 
of the entity theory when the new draft was professedly 
made on the aggregate theory.

The clear bright line becomes less definite still when we 
reach the joint-stock company and the business trust. For 
courts to usurp the legislative function and bestow cor
porate personality where the State has not spoken is one 
thing; but where the Legislature has given all the sub
stantial attributes of a corporation to a body but has with
held from baptizing it as such, what then? The United 
States Supreme Court in construing an English statute 
(The English Companies Act of 1872, it should be remem

bered, does not make limited liability a necessary right of a 
corporation) on such a state of facts held the body a cor
poration.16 Professor Warren is consistent. He insists that 
the Supreme Court should have looked to ascertain the com
pany’s nature not in its attributes, but in the expressed 
intent of Parliament (p. 476).

In Hibbs v. Broivn17 we have a closer case, for there the 
New York Court of Appeals was construing a New York

is T he  Common  L a w  (1881) p. 1.
i* Liverpool Insurance Company v. Mass., 10 Wall. 566 (1870).
u 190 N. Y. 167; 82 N. E. 110S (1907).
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Statute which defined joint-stock companies. The case 
arose on a question of title to certain stolen coupon bonds, 
and turned on whether the bonds were negotiable as bear
ing an unconditional promise to pay, this in turn involving 
the question whether a clause in the bonds limiting the 
liability of the obligor, the Adams Express Company, to 
its collective assets, invalidated the bond. If it was a 
“ legal unit,”  that disposed of the case. The court upheld 
the validity of the bonds, three of the seven judges holding 
the company was a legal unit, and the other four taking 
various grounds to sustain the general conclusion, but three 
of these maintaining that the company was only a form of 
partnership. Professor Warren discusses the case at 
length (pp. 477-500) but he does not waver: “We submit 
that a decision opposite to that made by the court would 
have been a sounder decision.” Where the legislature has 
conferred every attribute of a corporation save one on a 
body of men, it can hardly avoid the natural consequences 
of such a grant on the narrow ground that the breath of 
corporate personality has not entered this fully developed 
body.18 19

Turning now to the business trust we find squarely 
across the author’s path the case of Hemphill v. Orloff.91 
There the maker of a note which was held and sued on in 
Michigan by a Massachusetts business trust, defended on 
the ground that the trust had not complied with a Mich
igan statute requiring foreign corporations, and “ all as
sociations, partnership associations and joint-stock com
panies having any of the powers or privileges of corpora
tions, not possessed by individuals or partnerships,” to 
procure a certificate of authority before doing business in 
the State.20 The trust objected on the ground that not be
ing a corporation, it was entitled to sue by its individual 
members under the privileges and immunities clause of the 
Constitution.21 Under the trust deed the trustees and share
holders were exempted from personal liability.22 Michigan 
citizens were not prohibited under Michigan law from

18 Cf. Finch, J., in People ex rel. Winchester v. Coleman, 133 N. Y. 
279; 31 N. E. 96 (1892); whom the author quotes with approval.

19 277 U. S. 537 (1928).
99 Michigan  Compiled L a w s , 1915, ss. 9063, 9068, 9071.
21 Art. IV, 6 2.
22 277 U. S. 537, at 546.
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forming such a trust. The Supreme Court held the trust 
was a corporation, not a group of citizens, saying: “ The 
real nature of the organization must be considered. If 
clothed with the ordinary functions and attributes of a 
corporation, it is subject to similar treatment.” 23 Pofessor 
Warren does not criticize but seeks to justify this decision 
on the ground of public policy, of refusing “ aid and comfort 
to persons who seek to obtain the corporate advantages . . . 
without complying with the corporation laws” (pp. 677- 
678). But unfortunately this ingenious explanation so 
saving to his theory was not, it appears, considered by the 
Court.

Professor Warren devotes a chapter to the problem of 
taxation of joint-stock companies and business trusts and 
reaches the conclusion with respect to the shares of such 
bodies that no public policy prevents their free transfera
bility and that where there are the usual agreements be
tween the “ partners”  or beneficiaries such shares should 
be taxed as personalty (p. 647). So much of corporate 
advantage without incorporation the author concedes, but 
little more. He considers the Federal Revenue Acts and 
gives us a careful discussion of the three leading cases on 
the subject.24 25 The “ realist” classification of such organiza
tions in these Acts, from that of 1913 on, by -which joint- 
stock companies and associations are treated for tax pur
poses as corporations, is apparent enough, as is the realist 
interpretation of these statutes by the Supreme Court. 
This is not the place to consider in detail the criteria which 
appear to have been applied by the Supreme Court in these 
cases in determining when a common-law trust becomes a 
“ Massachusetts” or business trust,23 or when a partnership 
by reason of quasi-corporate structure ceases to be “an 
ordinary partnership.” It is enough to point out the sig
nificant fact that Congress evidently intended to treat such 
bodies for taxation purposes as entities and that the Su
preme Court had no qualms in giving full force to this 
intent.26 Professor Warren finds no quarrel with these

23 Ibid., at 550.
24 Crocker v. Malley, 249 U. S. 223 (1919); Hecht v. Malley, 265 U. S. 

144 (1924); Burk-Waggoner Oil Association v. Hopkins, 269 U. S. 110 
(1925).

25 Cf. Henry Rottschaefer, Mass. Trust under Federal Tax Laic 
(1925), 25 Col. L. R ev. 305.
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cases as giving effect to the statutes’ clear intendment (pp. 
587, 592), but he balks at the idea that Congress and the 
Supreme Court have thereby in effect created a legal entity. 
He trundles on the scene the spectre of innumerable con
stitutional difficulties in the assessment and collection of 
the tax from something which is by Federal law a legal 
unit, but a mere aggregate of human beings by state law. 
Another such difficulty suggested is the taxability of divi
dends later paid out of the association income (pp. 592- 
596).26 27

Finally, Professor Warren holds on to his thesis even in 
face of the Coronado case,28 to the discussion of which and 
its English predecessor,29 he devotes a whole chapter. Both 
related to unincorporated labor unions. The Taff Vale case 
he dismisses on the assumption that allowance of suit 
against such a body in the trial court and in the House of 
Lords did not involve a recognition of the entity theory 
but rested on (1) the quasi-corporate character given by 
the Trade Union Act, 1871, and (2) the chancery practice 
of allowing suit against representative parties; and he 
justifies this view by certain expressions of Farley, J., in 
the trial court, and of Brampton, Lindley and Macnaghten 
in the House of Lords. Maitland relates how Mr. Balfour 
was once reminded in Parliament by a distinguished lawyer 
of the Opposition (Sir R. Reid, later Lord Chancellor Lore- 
burn) that “ trade unions are not corporations,” and made 
the retort: “ I know that. I am talking English, not law.” 
“A long story,” says Maitland, “ was packed into that ad
mirable reply.” 30 And it was Professor Dicey who said:

“ When a body of twenty or two thousand or two 
hundred thousand men bind themselves together to

26 On the theory of corporate personality, cf. the remarks of Brandeis, 
J., in his dissenting opinion in the stock dividend case, Eisner v. 
Macomber, 252 U. S. 189, at 231 (1920).

27 On the taxation of income to the corporation and again to the 
shareholder on its distribution as a dividend, on the theory of the 
taxation of two distinct legal entities, or ‘units,’ see Lynch v. Hornby, 
247 U. S. 339 (1918).

28 United Mine Workers v. Coronado Company, 259 U. S. 344 (1923).
29 Taff Vale Railway Company v. Amalgamated Society of Railway 

Servants, [1901] A. C. 426.
so Maitland , Moral P ersonality and L egal P ersonality, supra, 

p. 306.



270 GEORGETOWN LAW JOURNAL

act in a particular way for some common purpose, they 
create a body which, by no fiction of law but from the 
very nature of things, differs from the individuals of 
whom it is constituted.” 31

Or, as Professor Chafee has more recently put it,32

“ The Church of England, the Inner Temple, and the 
United Mine Workers, are entities just as truly as a 
bowling club with twelve members which takes the 
trouble to obtain a charter.” 33

Professor Warren will have none of such talk, and is 
unwilling to admit for a moment that the Coronado case is 
a milestone in the judicial recognition of group-personality 
independent of legislative grant. In a careful analysis, he 
seeks to narrow the grounds of Chief Justice Taft’s decision 
in that case, allowing suit against a labor union as a legal 
unit, to § 8 of the Sherman Act, to the recognition given 
such bodies for various purposes by other Acts of Congress, 
and to the chancery doctrine of representative suits. Even 
if we accept in full, however, Professor Warren’s view of 
the ground of this decision, the tendency of Congress and 
of the Supreme Court in carrying out the legislative will is 
in the Coronado case, as in the federal tax cases, plain 
enough: to treat what in fact are legal units “ by the very 
nature of things” as legal units, even if they have not re
ceived the legislative blessing at birth. The very vehemence 
of the author’s protestations makes this the plainer.

It is unnecessary here to discuss the chapters on de facto 
corporations with which this work concludes.

The clear bright line which Blackstone drew between 
those bodies of men associated for a common purpose who 
had attained by State aid corporate personality, and those 
who had not, seems already blurred in these days when

The Combination Laws (1904) 17 H arv. L. R ev. 511, at 513; Re
printed in substance in L aw  and P ublic Opinion  in  E ngland in  th e  
N ineteenth  Century (1905).

32 T he  I nternal A ffairs of A ssociations, supra, at 1009 (1930).
33 For a discussion of the group personality of an unincorporated re

ligious body, see the opinions of the Law Lords, and the arguments 
of Mr. Haldane as counsel in Free Church of Scotland v. Overtoun, 
[1904] A. C. 515. Cf. Figgis, From Gerson to Grotius (2nd ed., 1916); 
Churches in  the  Modern State (1913); Laski, The Problem of Sover
eignity (1917).
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courts can reach the result of the Coronado case as to an 
unincorporated labor union, or in the Hecht case, as to a 
trust, but do not hesitate, on the other hand, to disregard 
the corporate fiction where necessary. As Learned 
Hand, J., said in a recent case.34

“ Indeed, in the case of corporations themselves, in 
recent times the tendency has been rather to empha
size their aggregate character than their fictitious 
personality, an exotic in any case in English law.”

Professor Warren’s love of clarity cannot hold back the 
inevitable tendencies of a growing jurisprudence, although 
a scholarly treaties such as this by an accomplished hand 
may do something to retard that growth. His book will 
certainly, it is believed, awaken a new interest in the theory 
of group personality, which is not at all academic, but, as 
we have sought to show, of vital practical importance; and 
those whom it provokes to think about the subject, whether 
they accept his views or not, will be the first to acknowledge 
the exactitude, brevity and clearness of Professor Warren’s 
contribution, for he admirably lives up to the quotation 
from Marcus Aurelius (IV, 3) set at the beginning of this 
book:

“ Have at command thoughts, brief and elemental.”
Mangum W eeks.* *

Washington.

34 Ex Parte Edelstein, 30 Fed. (2) 636, at 638 (1929). Cf. the view 
taken by the House of Lords in Continental Tyre & Rubber Co., Ltd. v. 
Daimler Co., Ltd., (1915) 1 K. B. 893 that the plaintiff company, an 
English corporation with German officers and shareholders, was sub
stantially enemy alien and as such incompetent to maintain suit in 
English courts in war time.

*See footnote, supra, p. 261.
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