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SHAKESPEARE'S WILL

A. Wigfall Green

HEN Shakespeare felt that he could not much longer
yy hold the possessions of which he was proud, he sent
for Francis Collins and his scrivener to come from War
wick to New Place. The will which resulted from this visit
is quite as mundane as any prose could be, but it is inter
esting because it is biographic.
The will was found in the Court of Probate, Doctors'

Commons, London, in 1747, by the Reverend Mr. Joseph
Green of Stratford; it had been in this repository since
June 22, 1616, the date of probate. The presence of the
will in London may be accounted for thus: jurisdiction
over wills of personalty was, until 1858, held by the ecclesi
astical courts. From the thirteenth century until 1688,
wills covering only personalty were enrolled in the court
of Hustings, after having been proved before the ordinary.
There were also a few special local jurisdictions, such as

courts baron and the university courts, but evidently there
was no jurisdiction at Stratford. Hence, the will of Shake
speare, although he was a resident of Stratford, had to be

probated in London. Naturally, it was found in the Court
of Probate of the Doctors' Commons, the name of a "so

ciety of advocates in London forming a distinct profession
for the practice of the civil and cannon law."1 At this

time, it was not necessary to probate wills covering real

property, the wills themselves being evidence of title
thereof. Further reason for the appearance of the will in
London�although no further reason is necessary, in view
of existing law�lies in the fact that Shakespeare had
some holdings in London, and in the fact that Thomas

Russell, one of the overseers of the will, very probably was

1 Encyclopedia Britannica.
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a resident of London. It will be recalled that it was in the
Doctors' Commons that many famous wills were, for a

long time, on exhibition, including that of Napoleon.
The exordium of the will has been pointed out frequently

as an example of Shakespeare's religious conviction. The
will begins, "In the name of god Amen." This is, of course,
instantly recognizable as a standard phrase; it has been

employed by persons of such diverse tastes as Izaak Wal
ton, Samuel Johnson, Henry Ward Beecher, and John
James Audubon. After praising God for his good health,
Shakespeare says:

"I comend my Soule into the handes of god my Creator hoping &
assuredlie beleeving through thonelie Merittes of Jesus Christe
my Saviour to be made ptaker of lyfe everlastinge And my bodye
to the Earth whereof yt ys made."

Such expression is patently usual. Samuel Johnson, a bit
more frank than most testators, said :

"I bequeath to God, a soul polluted by many sins, but I hope
to be purified by Jesus Christ."

The disposition of the body of Shakespeare is very similar
to that requested by Nicholas Gybson, as Adams * has

pointed out:

"First, I give and bequeath my soul unto Almighty God my

Maker, Redeemer, and Saviour, and my body to be buried where

it shall please God, after discretion of my beloved wife, Alice

Gybson."

Before examination of the individual devises and be

quests, it is necessary to review the inheritance laws of the

early seventeenth century. To-day, when a person dies

intestate, his property is granted by the law to his relatives,
usually in order of proximity of kinship to the testator.
This was, in general, true in Shakespeare's day. It is now

essential to determine to what extent the legal method of
distribution may be defeated by the intention of the person
who later dies. It is generally conceded that in most juris
dictions neither husband nor wife can divert the estate so

as to defeat the right of dower or curtesy of the surviving
2 Joseph Quincy Adams, Life of William Shakespeare (1923).
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widow or widower. Bracton, writing in 1256-7, during the
reign of Henry III, c. 8, tells us that, where both widow
and children survived a man, his personal property was

divided into three parts, one part going to the wife, another
to the children to be distributed equally among them, and
the third part to the state. It is found that the Third
Magna Charta (Henry III, c. 18) of 1224 and the opinion
of Glanville, Chief Judiciary under Henry II (1158), are
in agreement with Bracton. The law of the twelfth and
thirteenth centuries, as cited, has caused many trained
writers to assert that Shakespeare's wife and children were

thus entitled by law to two-thirds of his personal property.3
It should be remembered, however, that Lord Chief Justice
Coke, a contemporary of Shakespeare, declared that the
law had changed so much that a testator was, in the early
seventeenth century, enabled to divest his widow and chil
dren of all his personal property, by making testamentary
bequest to others, except that the widow might not be de
prived of her paraphernalia. This opinion of Coke is sup
ported by that of Swinburn,4 who, after a statement that
it was no longer the custom in his day, except in a few
places, to make division of the personalty into three parts,
adds:

"it is lawfull for the Teftator, by the lawes of this Realme ... to
dispofe of the whole refidue of his goods (his funerals and debts
deducted), at his liking, and . . . the wife or children can claime
no more thereof, but according as the Teftator shall deuise by
his Teftament. And in the opinion of some, the Law of this land,
which leaveth all the residue to the difpofition of the Teftator . . .

seemeth to haue better ground in reafon, then the custome, whereby
he is forced eyther to leaue two parts of three, or at least the one

half to his wife and children. For what if the fonne be an

vmthrift, or naughty perfon? What if the wife be not onely a

sharpe shrew, but perhaps of worse conditions? would it not be
hard that the Teftator must leaue eyther the one halfe of his

goods to that wife or child or more, for the which he had laboured
full sore all his life?"

But the wife was not enabled to divest her husband simi
larly, because the law gave to the husband all her personal

3 Notes and Queries (1926).
4 Henry Swinburn, A Brief Treatise on Testaments and Last

Wills (1611) ; a copy of this work may be found in the Jefferson
Collection at the Library of Congress.
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property upon the marriage. It appears that Shakespeare
was able, under the existing law, to grant his personal
property as he wished; the real property, he might devise
according to desire, but he could not deprive his wife of her
dower.
The first of Shakespeare's bequests is that to Judith, his

younger daughter of thirty-two, who had recently been
married to Thomas Quiney. In line 7 of the will, the words
"sonne in L" have been deleted, perhaps an indication that
his new son-in-law was on his mind when he was consider

ing provision for his daughter. Shakespeare first he-

queaths to Judith 150 pounds in futuro. Of that sum, evi

dently 100 pounds is in discharge of her marriage portion,
indicating that Shakespeare had not provided Judith with
her dowry immediately upon her marriage to Quiney. This
sum of 100 pounds is to be paid within one year after the
death of the testator, with interest at the legal rate of the

time, 10 per cent or two shillings in the pound. Shake
speare then declares that the fifty pounds "Residewe
thereof" shall be paid upon giving to her sister, Susanna

Hall, a release; the exact nature of the interest of Judith
in the estate mentioned has not been determined. It is not

impossible that the word thereof in the phrase "ffytie
poundes Residewe thereof," in line 12, may refer to the
words "marriage porcon" in line 10. It should be noted
that the phrase "in discharge of her marriage porcon," in
line 10, is interpolated; it is not only possible that it was

placed after the wrong sum of money, that is, after "One
Hundred Poundes," instead of after "One Hundred &
ffyftie poundes" in line 8, although such error is im
probable; it is more possible, however, that the reference
to the marriage portion is a phrase awkwardly placed; so

that it has a double reference. While no court would ac

cept this interpretation as final, it is believed that the tes
tator may have considered 150 pounds the marriage por
tion of Judith. Such construction might explain the release
which Judith was to give to Susanna. Assuming for the
moment that the antecedent of thereof is mwrriage portion,
we may assume that Shakespeare placed upon Susanna a

dowry of 150 pounds, and that Judith had the moral right
to a like dowry. Therefore, outright payment of only 100

pounds would leave a balance of fifty pounds residue,
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chargeable against the estate. As all the real property was

granted to Susanna, Judith would naturally expect her
portion to come from such realty: as the title would be
vested in Susanna, naturally Judith would give release to
her. It is worthy of note, moreover, that, throughout the
will, no one item includes more than one major bequest or
devise, granting that several unimportant bequests are. in
cluded in one item on page 2. It would seem, therefore,
that the item in question was meant to be construed as a

whole, and that two separate bequests of 100 pounds and
50 pounds were intended. Thus, it is conceivable that the
release which Judith was to give to Susanna was, in some

way, connected with Judith's marriage ortion. It should
be noted that, in line 10, Shakespeare uses the word Item
when making a distinct bequest, although this bequest is to
Judith also, and although it follows immediately the be
quest now being considered. But the foregoing is offered
as a mere suggestion: the nature of the release and the
circumstances thereof will probably never be revealed.
Shakespeare then bequeaths to Judith, in lines 19-44, as

long as she be married, and provided that she or issue of
her body be living at the end of three years, the income
from another 150 pounds, which sum is to be invested at
the end of the period named. During the three years, she,
or the issue of her body, is to have interest at the legal
rate;5 Tannenbaum6 says incorrectly that she may have
been deprived of the interest on the 150 pounds during that
three-year period. There is further provision that if, in
the opinion of the executors and overseers, any husband of
hers be able to assure to her and to her issue lands equal to
this amount, the 150 pounds may be paid to that husband.
Dr. Tannenbaum considers this to be a thoroughly am

biguous bequest, and particularly the phrase in line 41,
"Awnswereable to the porcon by this my will gyven vnto
her." He says that this phrase may mean either 150
pounds or the total of 30 pounds. It is, however, a cardi
nal principle of construction of wills that such construc
tion should be adopted as will give effect and meaning to

every clause and to every word. Moreover, the sum which

5 Line 23.
6 Samuel Tannenbaum, Problems in Shakespeare's Penmanship

(1927).
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the testator had in mind is specifically noted in line 43 as

being 150 pounds, which amount is thought to describe,
limit, and particularize the phrase in 41, "the porcon by
this my will gyven vnto her." In addition, the attorney
has consistently placed major bequests in separate items.
There is no reason, therefore, to construe two clearly dis
tinct bequests as one. Tannenbaum, moreover, believes
that it is not clear whether the husband must give assur

ance for the interest on the 150 pounds during the three-

year period. As the interest would have been paid yearly
to Judith or her children, it would not have become an ac

cretion to the 150 pounds; therefore, the husband would
not have had to match this sum plus interest for three

years, but only the sum of 150 pounds, as set forth in line
43. The earning power of the lands with which the hus
band must make assurance, as noted in 41, and with which
Tannenbaum gives himself much concern, is of no import
ance to the testator ; if the husband could establish the fact
that he owned lands which, under ordinary conditions,
were of the value of 150 pounds, or could be converted into
cash in that sum, his assurance would have been sufficient.
Shakespeare unquestionably could not concern himself with
the earning power of the lands ; perhaps for the three years
preceding attempt to give assurance the lands had pro
duced little or nothing because of drought or excessive
rains or spring hailstorms. We, therefore, can no more con

sider the earning power of lands with which the husband
was to give assurance than we can consider whether the
150 pounds held for Judith was capable of earning eight
or twenty-eight per cent. It should be noted, moreover,

that provisions concerning one item of a will are usually
complete in themselves and are generally not interpreted in
connection with other items of the same will, unless such
combined consideration is necessary for understanding.
As the second bequest to Judith is complete and intelligible
in itself, there is no reason for including the provisions of
the first bequest in a consideration of the second bequest;
it, therefore, is not reasonable or warrantable to include
the 150 pounds of the first bequest in determining the value
of lands with which the husband must give assurance. Dr.

Tannenbaum calls the statement in lines 43-4�"The saied

CP shalbe paied to such husbond as shall make such assur-
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ance to his owne vse."�an absolutely muddled bequest.7 He

add, "If it be contended that the words 'to his owne use"

apply to the �150 which are to be paid to him, the evident
reply is that the will had previously provided that the inter
est was to be paid to Judith (not to him) annually as long as

she lived." Dr. Tannenbaum is thrown off the track, it is
thought, partially by his interpretation, which he calls
"unusual," of the word Provided, in line 39, which he be
lieves to mean "And it is furthermore provided," when, in
reality, it means "But" or "Unless," as it did commonly in
the age of Elizabeth. Thus, Judith was to have, as long as

she was married, the yearly consideration. Although her
father made provision8 that the stock or capital should
not be "paid vnto her soe long as she shalbe marryed &
Covert Baron," he qualifies this statement by saying,9
"Provided that [which means but here] if such husbond
. . . doe sufficientlie Assure . . ., the said CP1 shalbe paied to
such husbond as shall make such assurance to his owne

vse." The phrase "to his owne vse" clearly refers to the
150 pounds set out for Judith in the second bequest, and,
of course, it is to go to the husband, eventually at least,
under the provision of the law that personal property of
the wife formerly became vested in the husband, whether
acquired before or after marriage. Shakespeare mani

festly was willing to give financial assistance to his son-in-
law,�and, indeed, in line 7, he started to make a grant to
him specifically, but he wished the son-in-law to prove him
self capable of handling money, that he might take good
care of that to be left to Judith. It should be noted that,
under the law, had Judith been a widow with issue at the
end of three years, she would have taken the capital abso
lutely, the children taking nothing except in expectancy.
This is, of course, equally true of the income from the

trust, which would go absolutely to Judith nominally, but
would, of course, immediately become the property of her
husband. The law provides that a gift to one and one's
issue gives to the person named the property absolutely.
It is commonly said that it was Shakespeare's original

intention to permit his daughter to have the principal out-

i Op cit. supra, note 6, at 102.
8 Lines 33-34.
9 Lines 39-44.
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right at the end of three years,10 but that later he qualified
his grant, fearing that his son-in-law might dissipate the

capital, and it should be remembered that Quiney would
have become entitled to the entire capital had it been given
outright to Judith. While this argument is convincing, it
is not usual that one makes a will without some fore

thought, that one changes one's mind concerning provision
for one of only two children to be provided for, while one

is dictating a will. It is believed rather that lines 19-21
are in the nature of a general bequest which is limited and
defined particularly later in the will; it is believed that it

was necessary to begin with a general statement, and that
it was the testator's intention while dictating generally, to
limit the general bequest. It often happens that, at first
glance, a legatee or devisee under a will appears to be ob

taining a large grant, which, after various qualifications, is
found to be very small. It would be unnatural to place
first the qualifying and restricting provisions. Hence, it
is thought that the second bequest to Judith shows no

change of intention on the part of the testator. Judith had
been married for a month and a half when the first page
was re-written. A change of attitude toward her and her
husband would, therefore, scarcely be shown within the
limits of the first page, but would be shown in differences
between the first and the following pages.
The three-year period, noted before, is fixed from the

"daie of the Date of this my will." Tannenbaum correctly
believes that this should be treated as synonymous with
three years "after my decease"; as this statement in the
will is followed immediately by directions to his executors,
who, of course, might not have acted until his death, it is
obvious that here Shakespeare and the attorney did mean

date of death, the first day upon which the will could be
come operative. This statement, however, may indicate
that the testator was seriously ill at the time; possibly he
considered the making of his will the last act of his life.
It should be noted that if, at the end of three years, Judith
was dead and had left no issue, 100 pounds of the 150

pounds of the second bequest was to go to Elizabeth Hall,
Shakespeare's granddaughter, and 50 pounds was to be
invested for the use of Joan Hart, Shakespeare's sister,
io Lines 20-21.
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after whose death, the principal was to descend to her
children equally.
Next there follows 11 a bequest to his sister "Jone" of 20

pounds and all his wearing apparel�, together with a life
interest in the dwelling which she occupied in Stratford.
But to avoid creating an appearance of devise in fee�and
it must be remembered that then possession of land was

prima facie evidence of seisin in fee�Shakespeare specifies
that Joan is to pay the nominal annual rental of Jtwelve-
pence.
It is interesting to note12 that Shakespeare's plate was

originally intended for Judith, but the word her, having
unquestionably as its antecedent the word Judith, has been
deleted, and the phrase "the saied Elizabeth Hall" has been
inserted therefor. Shakespeare again clearly indicates
preference for the offspring of his elder daughter to his
own younger daughter. It is said that this change indi
cates a new attitude toward Judith. It is to be noted that
the plate bequeathed to Elizabeth Hall is limited to that
which Shakespeare possessed at the time of making his
will. Rood, our greatest modern authority on wills, says
that the testator may express his intention to this effect, if
he so wishes. Swinburn says that in bequests of this sort,
subsequent acquisitions would not pass. The attorney un

questionably knew the law, and, in general, distinguished
between the date of the will and the date of death.
It will be noted that the name of one of the sons of Joan

Hart is omitted in the first line of page 1. Adams calls
this omission a pathetic touch, in that Shakespeare was

unable to remember the name of one of his nephews. It is

believed, however, to be the result of incompetency of the
amanuensis. Shakespeare probably assumed that the
scrivener knew the names of his three nephews, and

thought it unnecessary to dictate them ; the scrivener prob
ably did know the names of two, but failed to recall the
Christian name of the third, for which reason he left a

space to be filled in later ; or, as is, perhaps, more probable,
Shakespeare dictated the Christian name, but the scrivener
failed to catch it ; rather than annoy Shakespeare, he left a
space, intending to obtain the name from some other mem-

h Line 44.
12 Line 6.
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ber of the family, but he probably forgot, or the will was
executed immediately upon his finishing the last line of it;
thus, he may have had no opportunity to obtain the name.

The defect, it should be noted, is not a fatal one; the three
sons of Joan Hart would have taken, had the Christian
name of no one of them been mentioned specially. One
suspects that the amanuensis was a trifle gauche and ob

tuse, because of numerous other similar errors of a clerical
nature. For instance, on page 1, lines 27 and 28, in the
mention of his sister, one may well imagine that Shake
speare or Collins said simply "Joan Hart." The clerk did
not hear the name; upon being asked to repeat, Shake
speare or Collins pronounced the name as it is spelled, viz.,
"Jo-an," but the clerk spelled it "Johane." When the poet
repeated the name next,13 the scrivener spelt it phonetically,
according to the common spelling of the day, viz., "Jone,"
in spite of the inconsistency. Moreover, in line 12 of page
2, Shakespeare undoubtedly dictated the name, "Hamnet

Sadler," as the name is subscribed on page 3. But
"Hamnet" from the mouth of Shakespeare could mean only
"Hamlet" to the scrivener ; therefore, he wrote it so.
It will be observed that the writing at the bottom of the

first page of the will is much more condensed here than in

any other place in the will. Tannenbaum observes that the
"scrivener averaged nine lines of writing to three inches
on pages 2 and 3" ; but at the "bottom of page 1, he wrote
12 lines to 3 inches." The average number of words here
is 16 to the line; elsewhere it is only 12. This indicates
that provisions additional to those in the original first page
were introduced into the revised version. Tannenbaum
notes further, evidently in support of the contention that
the first page was entirely re-written, whereas the other

pages were simply altered, that the ink of the first page is
slightly lighter than that of the other pages. This might
conceivably be accounted for by the fact that, for 131 years,
the three sheets lay bound together; page 1 was perhaps
exposed to heat and light, whereas pages 2 and 3 were not
so exposed.
Next comes, in line 7, a bequest of ten pounds to the poor

of Stratford. This sum, incidentally, did not at all repre
sent a tenth of his estate. The discussion of a will offers

is Line 28.
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no opportunity for the introduction of Rabelaisian irony,
but one cannot help recalling the will of the great satirist,
thus: "I have no available property. I owe a great deal.
The rest I give to the poor."
To his friend Thomas Combe, Shakespeare left his sword,

it being the custom of the time to bequeath one's sword to
one's close friend. It will be recalled that Jefferson left his
horn cane to Madison, in token of their friendship of fifty
years. In lines 9 and 10 of page 2, a bequest of �13, 6s., 8d.
is made to Francis Collins ; Collins acted as attorney in the
making of the will; he is, also, one of the overseers, and
one of the subscribing witnesses. This sum, possibly
granted as a mark of friendship, probably included the fee
for drafting the will and for oversight of execution thereof.

Payment for legal services by will was not uncommon in
the seventeenth century. In this same item, five pounds is

granted to Thomas Russell, the other overseer of the will.
Then follow various minor bequests of money, with

the direction, in some cases, that it be spent for the pur
chase of memorial rings. These bequests are unimportant
except in so far as they illustrate Shakespeare's indecision
as to what persons he would so honor, and as they reveal
a rather egotistic, but attractive, custom of leaving a

symbol of friendship.
Beginning on line 17 is the important devise of all Shake

speare's real property to his daughter Susanna, including
New Place,14 two Henley Street houses,15 farms, orchards,
and outbuildings in various places,16 and a "messuage" in
Blackfriars, London.17. The devise of one of the StratfCrd
houses was, of course, subject to what was equivalent to a

life interest of Joan Hart. All the real property was, more

over, subject to the life interest of Anne Shakespeare in
one-third part thereof. Shakespeare clearly believed in the

principle of primo-geniture. In the absence of a son, his
elder daughter took the greater part of his estate. All his

realty he granted to Susanna and the heirs male of her

body, creating what is called technically an estate tail.
Such interest of Susanna did not give her absolute title�

"Line 20.
15 Line 21.

"Line 25.
" Line 29.
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and it should be remembered that her husband did not be
come entitled to this real property,�that is, Susanna could
not alienate this property away from sons or prospective
sons of her body; title had to descend to them and their
heirs male in order of birth. In absence of such heirs male
to Susanna, after her death the property was to. become
vested in Shakespeare's granddaughter, Elizabeth Hall, and
her heirs male;18 or if Elizabeth had no heirs male, the

property was to become vested in Judith and the heirs
male of her body. Again it is to be noted that the daughter
of Susanna takes precedence over Judith, in conformity
with the principle of primo-geniture. Shakespeare, having
become possessed of a coat of arms and a fortune of good
size, wished to emulate the gentry in the creation of a

landed estate.
But to return to page 2 : at the bottom of the page is the

figure "2"; this is the only page that is numbered. The

signature "Willm Shakspere" appears at the bottom of the

page. This signature, Tannenbaum says, is formed so

poorly that it may be called a scrawl, but Tannenbaum adds
that it is the highly individualized signature of a fluent and
skilful penman.
In an interpolated line between lines 8 and 9 of page 3

Shakespeare gives to his wife his second-best bed "with the
furniture." The interchange of the i and the e in the word
wief , which has caused some amusement, was rather common
in Shakespeare's day. It appears in thewill of Edmund Hey-
wood, before spoken of. As has been said, the law in Shake
speare's day, much as to-day, granted to the widow a life
interest in one-third of the realty of which her husband
died seised. In the early seventeenth century, a man could
deprive his wife of that interest only by disposing of his
realty while he lived. It was not until the 4/5th year of
the reign of William IV (1834/5) that a man was granted
permission to devise his land free from his wife's dower
and without her consent. In spite of numerous reflections
upon the legal ability of Francis Collins, the will gives
ample evidence of his thorough knowledge of testamentary
law. As it would have been idle to state existing law in
the will, naturally mention of the dower right of the widow
was omitted. Shakespeare, we may be sure, intended his

18 Line 5, page 3.
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wife to live with the Halls, and he was positive that they
would care for her. Although means of proof of Adams'
hazardous suggestion that the second-best bed was more

comfortable than the best bed, is no longer obtainable, one
may believe that this bequest of the marital bed was a mark
of tenderness on the part of Shakespeare. Although one is
at first inclined to enlarge the bequest by interpreting the
words in line 8-A "second best bed w'h the furniture" as

meaning all the household furniture, that is, movable prop
erty not attached to the tenement, such interpretation is
inaccurate. In this case, "furniture" clearly means fittings
or appurtenances, such as the mattress, blankets, linens

perhaps, and possibly a canopy.19 The residuary clause,
line 11, of the same page, specifically gives to the Halls the
"household stuffs," clearly including the furniture.
In line 10, the "broad silver gilt bole," which Shake

speare specifically excluded from a bequest of the plate to
Elizabeth Hall, is given to Judith.
Then follows, lines 10-14, direction that his debts be paid

and funeral expenses discharged, after which the residue
of his "goodes Chattels Leases plate Jewels & household
stuffe whatsoeuer" are to become the property of John and
Susanna Hall. Sometimes it happens that direction for

payment of debts' appears before any bequest is mentioned,
but, as such statement need not be expressed at all, the
place of its appearance is immaterial. It is a cardinal

principle of testamentary law that personal property shall
be used first for the liquidation of debts, after which be

quests of personal property, and then real property, may
be used.' Under this residuary bequest, the Halls undoubt

edly took title to the carpets, china, table linens, and bed

covering, except for that granted to Mrs. Shakespeare, and
the general household furniture. But what of books and

manuscripts? It has been noted by Adams that

"Richard Barnefield, John Marston, Samuel Daniel, Reginal
Scot, and other literary men have been known not to mention their
books and manuscripts, possibly because they had disposed of them

by word of mouth, and more likely because they did not consider
them as valuable property."

i� New English Dictionary.
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Another opinion has been advanced that Shakespeare was

probably ashamed of his library, particularly in compari
son to that of Dr. Hall, for which reason he made no men

tion of it; it has been said, also, that perhaps he did not
consider manuscripts in the light of property. It is probable
that Shakespeare's library was not great in size, but, if he
gained material for his plays from his own library, it must
have been rather well selected, as least; we are fairly cer

tain that a copy of the first edition of Montaigne's Essays,
bearing Shakespeare's signature, has come down to us. It
has been suggested that Shakespeare's books and manu

scripts passed under the residuary bequest to the Halls. It

is, however, generally held by the courts that a bequest of
household goods passes title to carpets, linens, chinaware,
and similar articles, but not to books. Swinburn says :

" 'Tis ufual in Wills to devise all the Household Stuff, by which

Word Plate ufed about the Houfe, and not for Ornament,
paffeth, but Books . . . will not pafs by that Word." 20

It has been held several times that the library did not pass
with a bequest of household furniture, but did pass with a

devise of the house to the same persons, when it appeared
that the testator intended his library not to be dismantled,
but to be used by his family.81 As the residuary bequest
of the household stuff was to the Halls, and as the real
property, including New Place, was devised to Susanna
Hall and her heirs male, it would appear that Shakespeare
intended his library to pass with the title to New Place.
It will be noted that in line 11 of page 3, Shakespeare, in
the residuary clause of his will bequeaths to the Halls his
"leases, plate," etc. Dr. Tannenbaum says, relative to this
bequest :

"Evidence of carelessness or haste is also to be found in the fact
that the poet's 'Plate' bequeathed to his granddaughter Elizabeth
in the amended version of page 2 is bequeathed to his son-in-law
on page 3." 22

Turning back to page 2, lines 6 and 7, we find the bequest :

20 page 185 of the 1796 edition. See n. 4, supra.
2iOuseley v. Anstruther, 1847, 10 Beav. 453 (1847).
22 Page 102.
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"I gyve & bequeath vnto the saied Elizabeth Hall all my Plate
(except my brod silver gilt bole) that I now have att the Date
of this my will."

It is to be particularly noted that Shakespeare bequeathed
only that which he had at the date of making his will ; it
will be recalled that, in discussing this bequest, it was said
that plate acquired subsequent to the execution of the will
would not pass to the granddaughter. Therefore, in fram
ing the residuary clause, granting to the Halls all that
which had not been granted theretofore to others, it was
not only logical but essential that the attorney include plate
which might be obtained subsequently by the testator.
Therefore, the word Plate included in the residuary clause
is in no way inconsistent with the grant to the grand
daughter.
In lines 14-16 of page 3, the Halls are made executors

of the Shakespeare estate, and Russell and Collins are made
overseers. Of executors, Swinburn says :

"naming or appointing of an Executor is said to be the head of
the testament. As the body is dead which lacketh a head, so the
Teftament is as it were dead, wherein no executor is appointed . . .

so no teftament can stand without the appointing of an executor."

In the seventeenth century, executors derived their au

thority from the wills themselves; title, therefore, im
mediately vested in the Halls on the day of Shakespeare's
death. It may not be idle to note that, under existing law,
the Halls had to unite in execution of the provisions of the
will ; that this was done is to be found in the endorsement
of probate ; neither executor could act without the other.
After several purely formal statements, Shakespeare de

clares that he set his hand to the will, or signed it, on

March 25, 1616. It will be noted in line 18 that the word
hand has been substituted after the word Seale. As a sig
nature is generally considered of more value than a seal,
where dispute arises as to the genuineness of an instru
ment, Collins probably suggested that Shakespeare sign the
will, when, perhaps, he found him physically able to do so.

It will be recalled that, in order to satisfy the law, the will
did not have to be signed or sealed or marked by the tes
tator. Naturally, however, a careful attorney would sug-
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gest actual signature wherever possible. It was not until
the time of Charles II (1677) that a will was required to

be signed by the testator.
As for the third signature of Shakespeare: this time it

appears "By me William Shakspeare." Thus, in two of

the three signatures in the will, the Christian name is

"William" and in the same number of cases the family
name is "Shakspere." Ink has been spilled upon the sur

name of the last signature. The words "By me" seem to

be merely another attempt to establish the fact that the
testator himself signed the will. Tannenbaum considers the
third signature, also, to be genuine, and asserts that

Shakespeare was, under ordinary circumstances, a "de

liberate, . . . legible, unostentatious and clear-thinking pen
man."23. He is certain that the words "By me" are in

Shakespeare's handwriting. The signing of every page of
the will seems to have been an additional precaution against
the introduction of spurious matter. Such custom of sign
ing has persisted to the present time. Swinburn even goes
so far as to suggest that even the witnesses sign every page
of the will. Carefully drawn wills of to-day specify the
number of pages comprised by the will, and the fact that
each page is signed, when such is the case ; this precaution
was taken by Nicholas Tooley. Tannenbaum believes the

pages of the will to have been signed in inverse order, con
forming to custom; that is, page 3 first, and page 1 last;
this opinion is arrived at largely because the signature on

the third page is the best, and that on the first page the
worst. The custom of signing the last page first is usually
followed in America today, because the signature on

the last page is ordinarily considered the most important
and because the testator would naturally sign no page until
he had read the entire will, when he would sign the page
immediately before him. As witnesses, appear "Fra: Col-
lyns," "Julyus Shawe," "John Robinson," "Hamnet Sad
ler," and "Robert whattcott."
Tannenbaum believes that the attorney had many wit

nesses subscribe the will, lest, because of its poor framing,
it should be taken for a mere draft or as memoranda. Sup
porting this theory, he points out as defects in the will
alterations resulting in obscurities, and the use of words in

23 Page 158.
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unusual senses. A careful study of the will reveals only
one important possible obscurity, that connected with the
release that Judith was to give to Susanna ; and this is an

obscurity merely because we do not understand the nature
of a possible agreement existing between the members of
the family ; to this may be added the use of the phrase in
line 7 of page 2, "att the Date of this my will," when the
testator clearly meant "at my decease." But this is an

error�not an obscurity�so clear that it could not be in
correctly interpreted. The only word that Tannenbaum
names as being employed in an unusual sense is the word
Provided,2* for which Tannenbaum has unnecessarily
adopted the definition, "and it is furthermore provided,"
when the expression is really "Provided that," which
clearly means: "But if," and which meant "But if" not only
in Shakespeare's day, but often in legal terminology to-day
it means the same thing. As another defect, he mentions
failure to number the pages : the figure "2" appears faintly
on page 2, but this figure is sometimes not reproduced even

in photographing; it is possible that the other pages, like
wise, were numbered but that the numbers have been in
distinct or have disappeared from the bottoms of the pages,
where the edges are badly frayed; moreover, page 1 is so

clearly identifiable as page 1 that numbering is not neces

sary; so that page 3 is the only page that really required
numbering; even then, there was little danger of forgery
creeping in; it would have been very difficult to introduce
a whole page between 2 and 3, not only counterfeiting the
handwriting of the genuine pages, but also making com

plete sense with what preceded and followed. Another
defect mentioned by Tannenbaum is that the same property
is left to two different legatees ; this statement is the result
of lack of knowledge of the function and comprehensiveness
of the residuary clause, and the failure to accept the phrase
"at the date of this my will" at its face value. Another
defect specifically named is the omission of all punctuation
marks. Examination of seventeeth century manuscripts
proves this to be a frivolous objection. In this connection,
Swinburn says :

24 Page 100.
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"Wordes and Sentences, are not required for the Form of a

Teftament."

It would thus appear that many of the apparent defects
mentioned by Dr. Tannenbaum are not real defects when
considered in the light of the law of the day ; it is, further
more, evident that the will is a thoroughly formal instru

ment, showing adequate legal knowledge. It is manifestly
incorrect to say that a will observing all the recognized
testamentary forms, including elaborate dating, direction
for payment of debts, the usual formal exordium, the cre

ation of a highly involved trust, and withal signature on

each page could have been mistaken for mere memoranda
for the later making of a will, granting, of course, that the
mere, physical writing of the will is slovenly; nor is it

probable that an attorney and a scrivener would produce a

mere draft when they were called in to draw a will, it being
uncustomary to retain an attorney for the preparation of
memoranda. Even so, a perfect copy was in no respect
necessary, even assuming that there was time for the en

grossing thereof. Numerous wills of the day, including
that of Combe, were drawn in similar manner. Certainly
the question of expense for making a fair copy was not
involved, as the legal charge for the copy of a will was, in
the early seventeenth century, one penny for ten lines.
Hence, it is not possible to predicate our explanation of the
large number of witnesses on the fact that, otherwise, the
will might have been mistaken for a mere draft or for
memoranda. The attorney, being a careful attorney, sug
gested the employment of witnesses as an additional pre
caution, but for the following reason :

Although Swinburn says that no witnesses are requisite
in a devise of lands which is in writing, he does say that
having the witnesses subscribe is "a good & a fafe courfe,
whereby many forgeries might be preuented, or more eafily
detected." 26 After deciding to have witnesses, because it
was the practice of the day to do so, although witnesses
were not absolutely required until the time of Charles II
(1677), after which three were necessary, the attorney prob
ably would have had only two, which was the custom, had

25 Op. cit. supra, note 6, at 352.
26 id. at 22.



SHAKESPEARE'S WILL 291

circumstances been entirely usual. Swinburn tells us "

that it was, at that time, "a dignitie to be a witnesse," but
that is no reason to suppose that five were given the dig
nity for no other reason. As it was customary for the at
torney to be the first subscribing witness, naturally Col
lins signed first; Hamnet Sadler, a close friend, who was

possibly present at the time, signed next. But both Collins
and Sadler were legatees under the will. Swinburn says :28

"A legatary may be a competent witness for the proof of a will
in all parts thereof, saving for what concerns the Legacy therein
bequeathed to him."

Swinburn says also that, when the witnesses are not free
from all exception, "if the exception be light or slendar,
such as the exception of friendship . . . the number doth
fupply the defect." It was, therefore, realized that more
witnesses were necessary. Tannenbaum suggests that a

messenger was sent for persons in the neighborhood to
subscribe, and that it so happened that more came than
were required. It is thought possible, however, that three
witnesses were requested to subscribe because of the trust
which was established for Judith. We know that somewhat
later, and particularly after the enactment of the statute
of 23 Charles II requiring witnesses to a will, three wit
nesses were required for a will which created a trust ; it is
possible that the law was the outgrowth of custom. Even
in Shakespeare's day, a solemn testament was witnessed by
nine persons, and there is some evidence that the number
of witnesses was increased in proportion to the importance
of the provisions of the will. In any event, Swinburn 29

cites the case of Wagstaff v. Wagstaff,30 in which the Lord
Chancellor said :

"A truft of an Inheritance cannot be devifed otherwise than by
a Will attefted by three witneffes in the same manner as a legal
Bftate." si

Mid. at 207.
28 id. at 208.
2* 1793 edition. See n. 6, supra.
3<> 2 P. Wms. 258 (1724).
3i Page 349.
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In order that the bequests to Collins and Sadler, the first
two witnesses, might not be jeopardized, additional wit
nesses were obtained; and it is possible that three were

asked to subscribe because of the creation of the trust.
By the notation on the will, we find that it was probated

before William Byrd on June 22, 1616.*
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THE NAVAL RESERVE LEASES

Charles G. Hagland

THE extensive withdrawal order made by President
Taft on September 27, 1909, and the subsequent

withdrawals of mineral deposits under the Pickett Act have
been considered elsewhere.* The policy of conservation
inaugurated by the National Government, and the increas

ing use of petroleum for the Navy were the impelling rea

sons for the creation of the naval petroleum reserves out
of the lands already withdrawn. On September 2, 1912,
the President created the Elk Hills, California, petroleum
naval reserve No. 1, containing 38,969 acres. This was

followed on December 13 of the same year, by naval re
serve No. 2, with an area of 29,341 acres, located at Buena
Vista Hills in the same state, and on April 30, 1915, by the
setting aside of naval reserve No. 3, known as the Teapot
Dome, situated at Salt Creek, Wyoming, and embracing an

area of 9,481 acres.1
The enactment of the Leasing Act of February 25, 1920,

caused apprehension that operations thereunder might tend
to drain adjacent petroleum naval reserves. Congress ac

cordingly on June 4, 1920, passed a "rider" attached to the
naval appropriation bill in the form of four provisos direct
ing the Secretary of the Navy to take possession of the
naval petroleum reserves. The first proviso directed the

Secretary of the Navy to take possession of all properties
within the naval petroleum reserves as are or may become

subject to the control and use by the United States for

naval purposes, and on which there are no pending claims
or applications for permits or leases under the leasing act
of February 25, 1920, or pending applications for United
States patent under any law. He was further directed "to

conserve, develop, use, and operate the same in his discre

tion, directly or by contract, lease, or otherwise, and to

use, store, exchange, or sell the oil and gas products thereof,
and those from all royalty oil from lands in the naval re

serves, for the benefit of the United States." The third

proviso appropriated $500,000 from such sums as have been

*4 So. Cal. L. Rev. 195 (1931).
i Senate Document No. 210, 67th Congress, 2d session, p. 3.
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or may be turned into the Treasury of the United States
from royalties on lands within the naval petroleum reserves
prior to July 1, 1921, and this appropriation was made
available for this purpose until July 1, 1922.8
This statute constitutes the only authority from Congress

purporting to authorize the making of the naval reserve
petroleum leases. Considering the amount and time limi
tation placed upon this appropriation, it would seem that
the intent of Congress was to vest power in the Secretary
of the Navy to take measures to preserve the reserves by
preventing drainage from them by operations adjacent to
the reserves and authorizing the leasing of marginal areas
for the purpose of offset wells.
It seems that early in May, 1921, Secretary of the In

terior Fall had a plan in mind by which the Interior De
partment would undertake to administer the naval oil re
serves. Under Section 18 of the leasing act of February
25, 1920, the Secretary of the Interior was already author
ized to lease producing oil wells within any of the naval
reserves.3 Upon his request, Assistant Secretary Finney
prepared a statement as to the law applicable. Finney was

of the opinion that "the President may commit to the Sec
retary of the Interior the matter of authorizing additional
wells or leases under Section 18 of the Leasing Act, and
the Secretary of the Navy may, under authority of the
Naval Appropriation Act (June 4, 1920), request the Sec
retary of the Interior to handle for the Navy the conserva

tion, development, and operation of other lands in the
naval reserves. The royalties from existing leases and
such other royalties as may be derived from future leases
in the naval reserves may be turned over to the Navy De
partment directly, or may be exchanged by the Secretary of
the Interior, to the end that the Navy may have its equiva
lent in fuel oil."4 It thus appears that the Assistant Secre
tary believed that such proposed transfer in the adminis
tration of the naval reserves would be legal. It may be
added that the administration of the Leasing Act is vested
in the Secretary of the Interior.8 And Secretary of the

2 41 Stat. 812, 813.
s 41 Stat. 437.

*U. S. v. Pen-American Petroleum Co. 6 F. (2d) 43 at 51.
s Sec. 13, note 3 supra.
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Navy Denby was very desirous to escape the obligations
imposed upon him by the Naval Appropriations act to ad
minister the naval reserves.6
A proposed form of executive order was prepared by

Finney and sent to the Navy Department. It transferred
the reserves in their entirety to Secretary Fall for adminis
tration, protection and development. It proposed to effect
a complete surrender of all control by the Navy Depart
ment. Assistant Secretary Roosevelt and other subordi
nates in the Navy Department objected to the surrender of
all control by that department. At Roosevelt's suggestion
the following words were inserted : "But no general policy
as to drilling or reserving lands located in a naval reserve
shall be changed or adopted, except upon consultation and
in cooperation with the Secretary or Acting Secretary of
the Navy."7 On May 31, 1921, President Harding issued
the Executive Order which purported to transfer the ad
ministration of the naval petroleum reserves from the

Navy to the Interior Department. It recited the authority
of the Secretary of the Interior under the leasing act to
lease producing oil wells within any naval petroleum re

serve, the authority of the President to permit the drilling
of additional wells or to lease the remaining or any part of
a claim upon which such wells have been drilled, and the

authority of the Secretary of the Navy under the act of
June 4, 1920, to conserve, develop, use, and operate unap

propriated lands in naval reserves, and proceeds : "the ad

ministration, and conservation, of all oil and gas bearing
lands in naval petroleum reserves Nos. 1 and 2, in Cali
fornia, and naval petroleum reserve No. 3, in Wyoming . . .

are hereby committed to the Secretary of the Interior, sub
ject to the supervision of the President." Then follows
the clause inserted at suggestion of Roosevelt given above.
Then the order proceeds: "The Secretary of the Interior
is authorized and directed to perform any and all acts

necessary for the protection, conservation, and administra-

6 At a meeting of the General Council of the Navy, Denby stated that

he wanted the Interior Department to handle the leases for the best

interests of the Navy. He said, "That matter of leasing is a most dif

ficult and dangerous thing to be done. I don't want to have anything
to do with it." Pan-American case, note 4 supra at p. 58.
t Ibid, p. 53.
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tion of the said reserves, subject to the conditions and limi
tations contained in this order and the existing laws, or
such laws as may hereafter be enacted by Congress per

taining thereto."8
Let us examine Section 18 of the leasing act to see how

far it supports the Executive Order. Prior to the leasing
act petroleum lands could only be entered and acquired
under the Placer Mining Act of 1870. A placer claimant
could locate twenty acres and an association of eight per
sons could locate a claim not to exceed one hundred sixty
acres. Section 18 is one of the relief sections of the act and
undertakes to provide relief for placer claimants on the
land at the time of the leasing act. It provides that upon
relinquishment to the United States of all right, title, and
interest claimed and possessed prior to July 3, 1910, by the
claimant under the placer mining law to any oil and gas

bearing land upon which a well has been drilled to dis

covery and embraced in the withdrawal order of September
27, 1909, and not within any naval petroleum reserve, the
claimant shall be entitled to a lease thereon. Then it is

provided that "as to all like claims situate within any naval
petroleum reserve the producing wells thereon only shall
be leased." A further proviso speaking again of such
claims located on a naval reserve provides that "the Presi
dent may, in his discretion, lease the remainder or any

part of any such claim upon which such wells have been
drilled, and in the event of such leasing said claimant or
his successor shall have a preference right to such lease."
And a further proviso that "he may permit the drilling of
additional wells by the claimant or his successor . . . upon
such terms and conditions as he may prescribe." Section
18 then deals with relief measures for claimants already
upon the withdrawn lands and the provisos deal likewise
with such claimants located upon the naval petroleum re

serves. No authority, therefore, can be found in the leas
ing act authorizing the transfer of the administration of
the naval reserves from the Navy to the Interior Depart
ment, and no authority is found in that act for the making
of the naval reserve leases. If the Executive Order of May
31, 1921, and the execution of the naval reserve leases were

s Ibid. p. 50; Hearing before Senate Committee, p. 177.
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authorized by law at all, that authority must be found in
the provisos attached to the Naval Appropriation Act of
June 4, 1920, and already considered.8* Whether or not

they were authorized by this act, we will consider later.
The transfer of the administration of the naval reserves

to the Interior Department by the Executive Order and
events, which subsequently followed, and the rumor that

Teapot Dome had been leased, aroused suspicion and in

quiry from Senators and members of Congress. On April
29, 1922, the Senate adopted the La Follette resolution.*
Senate Document No. 210, is a message from the Presi

dent in response to the Senate resolution submitting infor
mation concerning the naval reserve oil leases. In it is a

long communication from Secretary Fall to the President

setting forth the history of the naval reserves and justify
ing the policy of Government in developing the reserves on

the ground of the extensive drainage reported to him as

going on, which, if allowed to continue, would ultimately
drain the naval reserves. Fall's policy was to lease the
entire reserves, exhaust the oil, and exchange the crude oil
for fuel oil to be stored in facilities constructed therefor
and located at convenient points for the use of the Navy.
The crude royalty oil, in addition to being exchanged for
fuel oil, was to be used in payment for storage facilities
built by the lessees and for pipe lines to be constructed by
them. The contracts and naval reserves leases were exe

cuted in 1922. Naval reserve No. 1 was leased to the Pan-
American Petroleum and Transport Company, and naval
reserve No. 3 was leased to the Mammoth Oil Company.

s� Pp. 1, 2, supra.
9 This resolution in substance directed the Secretary of the Interior

to send to the Senate copies of all leases within the naval reserves

Nos. 1, 2, and 3, name of lessee, date of lease, area leased, amount of

rent, royalty bonus and all other compensation paid, or to be paid to

the United States; all Executive orders authorizing or regulating such

leases; all correspondence concerning the application for such leases

and the action of the Department of the Interior thereon ; all contracts

for drilling wells on the naval reserves, and the number and date of

drilling of wells on private lands adjacent to oil reserves. The reso

lution also authorized the Committee on Public Lands and Surveys to

investigate the entire subject of leases upon the naval oil reserves and

to repart its findings and recommendations to the Senate. Senate

Document No. 210, note 1 supra, at p. 1; Hearings Senate Committee,
Leases Upon Naval Oil Reserves, p. 1.



298 GEORGETOWN LAW JOURNAL

The Senate Committee proceeded with its investigation
upon the naval reserve leases as required by the resolution
of April 29th.10 It is not our purpose to enter into the

investigations conducted by this committee of the Senate.
Its hearings continued from October 22, 1923, until May 4,
1924, and its proceedings are published in two volumes,
containing about 3600 pages, entitled: "Hearings�Leases

upon Naval Oil Reserves."
As a result of the committee's investigation, Congress on

February 8, 1924, passed a joint resolution directing the
President to institute and prosecute suits to cancel the
naval reserve leases.11 The leases and contracts were de
clared to be against the public interest. The resolution
"authorized and directed" the President "immediately to
cause suit to be instituted and prosecuted for the annul
ment and cancellation of the said leases and contract and
to enjoin the further extraction of oil from said reserves

under said leases." He was further authorized and directed
to appoint special counsel who shall have charge and con

trol of the prosecution of such litigation. Another joint
resolution appropriated $100,000 for the purpose of carry
ing out these suits.12
The suits for the annulment of the contracts and leases

on reserve number one will first be considered. In United
States v. Pan-American Petroleum Company,13 the plaintiff
sought cancellation of the two contracts, dated April 25,
1922, and December 11, 1922, and two oil and gas leases
to lands in the naval petroleum reserve in California, dated
June 5, 1922, and December 11, 1922, respectively. The
contracts are set out in full in the Senate Committee's

io Hearings, Leases Upon Naval Oil Reserves, p. 2. It may be added
here that the committee also operated under a second resolution which
empowered the committee to require the attendance of witnesses by
subpoenas or otherwise, and to require the production of books, papers,
and documents; any member was empowered to administer oaths and
sign subpoenas, and every person duly summoned before it, who refused
or failed to obey process of the committee or who appeared and refused
to answer questions pertinent to the investigation was subject to pun
ishment as prescribed by law.
n 43 Stat. 5.
is 43 Stat. 16.
is 6 F. (2d) 43.
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report.14 The lease of December 11th is the important one
and covers the entire unleased reserve.15 The cancellation
is sought upon the grounds of fraud in the making of the
contracts and leases, and lack of legal authority for their
making. The contract of April 25th is composed of twelve
articles.151 It confers the preferential right on the con

tractor, and covenants that if, during the life of the con

tract, future leases shall be granted within reserve No. 1,
"the contractor shall first be called upon by the Secretary
of the Interior to meet such drilling conditions and to pay
such royalties as the Secretary may deem just and proper,
and in the event of his acceptance of such conditions, and
of his agreement to pay such royalties, the contractor shall
be granted by the government a preferential lease on such

Hearings, Leases Upon Naval Oil Reserves; Contract on April 25th
on pp. 296, 560 ; Contract of Dec. 11th on p. 413.
is Ibid. pp. 356, 1184.
is* Supra note 14. The contract deals with the construction of the

Pearl Harbor, Hawaii, storage tanks and their filling with fuel oil for
the use of the Navy. By the first article the Pan-American Company
agrees to construct storage facilities for 1,500,000 barrels of oil and to

fill the same with fuel oil. The crude oil produced from the naval
reserves is agreed to be exchanged for fuel oil to be delivered at Pearl

Harbor. For the delivery of that amount of fuel oil and the construc

tion of the storage facilities therefor, the company is to receive

5,878,905 barrels of crude oil from the petroleum reserves. This must

mean that that number of barrels of the government's royalty oil,
although it is not specifically so stated in article three of contract.

But from article four it is clear that the amount mentioned is royalty
oil. By this article the government agrees to deliver to the company

monthly at the place of production "all the royalty oil that may be

furnished by its lessees in reserves Nos. 1 and 2, until all claims of

the contractor under the contract are satisfied." The exclusive discre
tion is vested in the Secretary of the Interior to grant additional
leases in reserve No. 1 so as to maintain total deliveries of royalty oil

under the contract at the approximate rate of 500,000 barrels per
annum. And the government is to deliver to the contractor all royalty
oil from reserves Nos. 1 and 2 which has been accumulated and was

In storage at the time the contract was made. Crude oil is to be

delivered at the wells and fuel oil at Pearl Harbor. All fuel oil must
be delivered within the time that the government delivers the required
amount of royalty oil. Contract is based upon price of crude oil at

$1.10 per barrel and of fuel oil at $1.50. In the event the contractor's
tankers are delayed in unloading fuel oil at Pearl Harbor demurrage
will be due, payable in additional royalty crude oil. And should
the specifications for construction of storage facilities be altered, the
proposed amount of royalty oil due may be increased or diminished.
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tracts as the Secretary of the Interior may decide to lease."
Then it provides that in the event of the failure of the con

tractor to agree to the conditions and royalties proposed,
then the leases may be offered to competitive bidding, but
the contractor shall have a right to submit a bid on equal
terms with others engaged in such bidding. The last

article of the contract provides for the giving to the gov

ernment of any saving in the cost of the construction of
the storage facilities, should the cost be less than 3,197,086
barrels of crude oil at the reference price of $1.10 per
barrel.
The contract of December 11th was an extension of the

contract of April 25th. It provided among other things
that the storage facilities at Pearl Harbor were to be in

creased up to 2,700,000 barrels ; to maintain subject to de
mands of Navy, for a period of fifteen years from date

of this contract, 3,000,000 barrels C-grade fuel oil at At
lantic coast points; to furnish without charge until the

expiration of this contract, storage for 1,000,000 barrels
of fuel oil adjacent to refinery at Los Angeles; and the

leasing of the Government lands in reserve No. I,16 ap

proximately 32,000 acres.

The lease of June 5, 1922, covered only one hundred

sixty acres of reserve No. 1. It was between the same

parties. Its period was for twenty years, with a prefer
ential right of ten years additional. The royalties ranged
from twelve and one-half to forty-five per cent depending
on the grade of the oil and the amount of daily production
by the wells. The lease of December 11, 1922, was made in

pursuance of the contracts of April 25th and December
11th. It is a lease to exhaust the production of oil and gas
on the then unleased portions of naval reserve No. 1. The
lease is for a period of twenty years and "so long there
after as oil or gas is produced in paying quantities from
said lands." The royalties ranged from twelve and one-half
to thirty-five per cent depending upon the grade of oil and
the amount of daily production of each well.17
The central feature of these contracts and leases is the

leasing of the naval oil reserves and exchanging the crude
royalty oil therefrom for fuel oil in storage tanks and the

16 Note 14 supra, p. 413.
" Note 14 supra, pp. 356, 1184.
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payment of storage facilities also in terms of crude royalty
oil. This was Secretary Fall's leading objective. The con

tracts and leases were not intended to be relief measures.
Defensive leases and offset wells had already been provided
for. To facilitate this objective, Fall was the moving party
in securing the transfer of the administration of the pe
troleum naval reserves from the Navy to the Interior De
partment. This was accomplished by the Executive order
of May 31st. Fall was the active agent in procuring this.
Secretary of the Navy Denby was entirely passive. His
consent to the transfer of control and administration of
the reserves to the Interior Department was merely formal.
The amended bill of complaint charges that the contracts

and leases were executed by secret, fraudulent, and dis
criminatory methods, and that in furtherance of such pur
poses and during the course of the negotiations relative to
the contracts and leases, Doheny secretly delivered to Fall

$100,000 for the purpose of influencing Fall, and that Fall's
official action was influenced by such payment.
E. L. Doheny was at the time President and Acting Man

ager of the defendant corporation. Fall was a trustee for
the United States at the time he carried on the negotia
tions, received the money, and executed the contracts and
leases on behalf of the United States. On November 28,
1921, Doheny from New York wrote to Fall relative to the

proposed Pearl Harbor storage facilities and what such
facilities would cost, were his company to construct then
and furnish the oil on basis of being paid for both tanks
and oil in royalty crude oil produced from the lands within
the naval reserve and "to be leased to us."18 This letter
would indicate that at this time an understanding already
existed between Doheny and Fall that reserve lands were

to be leased to the former's company and that the proposal
as to storage facilities had been considered. The next day,
November 29th, Fall in Washington telephoned to Doheny
in New York, that "he was prepared to receive now that
loan�to make the loan." Doheny's son drew the money
in currency from the bank on his own check, and personally
conveyed it to Washington and delivered it to Fall on No
vember 30th. The latter deposited it in various banks in
Texas and New Mexico. Fall gave a demand note to Do-

is Hearings, Leases Upon Naval Oil Reserves, p. 1914.
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heny which he sent back with his son. Doheny tore the
signature from the note. In case of accidental death he
did not want the note to fall into the hands of his execu

tors.19 The court speaking of this transaction uses this

language: "This colossal infamy, regardless of whether it
was a bribe, a gift, or a loan, requires this court in con

science to strike down the deals which are inextricably con

nected with it, and to restore to the nation its naval oil
reserves.""
There is a difference of opinion among the courts that

have considered the naval reserve leases as to whether com

petitive bidding was required under the act of June 4, 1920,
purporting to be authority for these leases, to make leases
thereunder valid. At least, Fall seems to have thought that
competitive bidding was required and seems to have made
some pretended efforts to secure such bidding.'1
The court is of the opinion that Fall never really intended

that there should be any competition, but only from fear
of opposition from naval officers consented to a semblance
of competition.*2 An opinion from the Attorney General
that the contract was within the power of the government
to make would have stimulated competition among other
oil companies. But no such opinion was ever requested
from the Attorney General. None of the other companies
knew that the Pan-American would bid on the Pearl Har
bor construction at cost and none knew that Fall would or

expected to grant further leases in the naval reserve in

i� Ibid. pp. 1938-60, 1772�Testimony of Doheny.
20 6 F. (2d) 43 at 62.
m Ibid, at p. 70. Dr. Bain of the Bureau of Mines went to California

to invite the principal oil companies there to bid on the Pearl Harbor
project. The Stanadrd Oil Company was not interested in the con

struction part of the contract, as their attorney had advised that the
government had no legal power under the act of June 4, 1920, to make
the proposed contract. The General Petroleum Company made a like
reply and stated they would not bid, and suggested that an opinion
be obtained from the Attorney General as to the legality of the pro
posed contract. The Associated and the Pacific Oil Companies would
only bid upon condition that Congress approved the proposed contract.
It seems that the Union Oil Company of California would have made
bid, but was not given an opportunity to do so. Engineering firms
could not bid, as the construction work at Pearl Harbor was to be paid
for in crude royalty oil which they could not handle.

22 ibid, at 71.
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connection with the Pearl Harbor construction. Fall,
whether in Washington or New Mexico, retained ultimate
control and was the deciding official in making all of the
contracts and leases. As to none of the leases was there
any competitive bidding.
The contract of April 25th which was awarded to the

Pan-American Petroleum and Transport Company was, as

we have seen, simply a contract for the use of royalty
crude oil in payment for a large construction job at Pearl
Harbor and the filling of tanks therein with fuel oil. That
contract meant no profit to the Pan-American aside from
the preferential right. It was the preferential right to
lease on 32,000 acres that had the real commercial value,
and from which Doheny expected to realize $100,000,000
profits, as he testified before the Senate Committee.13 In
the lease of December 11th which conferred that prefer
ential right upon Doheny's company, Fall fixed the royalties
himself. There was no competitive bidding.

On the first ground the court finds that the charge of
fraud and conspiracy has been established and orders the
leases and contracts cancelled on this ground.24 The ground
of invalidity because of the want of legal authority to
enter into the contracts and leases is next considered. The
Act of June 4, 1920, as we have seen, confers the power
upon the Secretary of the Navy to administer and conserve

the naval reserves. Under the leasing act the Secretary
of the Interior could only retain the oil from the naval
reserves for the use of the United States, or sell it.25 That
act conferred no exchange power. In the act of June 4th
the court construes the exchange power as general, un

restricted and plenary. The only limitations are that it
must be exercised in the discretion of the Secretary of the
Navy and for the benefit of the United States. As long as

the power is exercised within these two limitations it is
unquestionable. Anything done by the Secretary of the

Navy in good faith to attain the purposes of the act is

lawfully done, within the comprehensive, plenary, and ex

clusive act of June 4th. Since the exchange power is un

limited, there is no reason why all things entering into an

23 Hearings, Leases Upon Oil Naval Reserves, p. 1013.
24 6 F. (2d) 43 at 81.
25 Sec. 36, 41 Stat. 437.
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exchange shall be confined upon the lands of the naval
petroleum reserves. Therefore storage tanks for fuel oil
can be received in exchange and these may be located at
some other point. The contracts of April 25th and Decem
ber 11th are exchange contracts. The court sustains the
contention of the government that the contracts and leases
are void because the Secretary of the Navy surrendered,
relinquished and delegated to the Secretary of the Interior
essential and vital powers which are solely vested in the

Secretary of the Navy. The court holds that the Executive
order of May 31st in so far as it purports to confer upon
the Secretary of the Interior the authority which Congress
vested exclusively in the Secretary of the Navy is void.2'
Only "Congress can divest or transfer the power so dele

gated. Even the Secretary of the Navy himself cannot
delegate or transfer essentially discretionary powers con

cerning the naval petroleum reserves, which have been re

posed in him exclusively by Congress." The court finds that
the two contracts give to the Secretary of the Interior solely
vital and extensive powers requiring the exercise of discre
tion. And that the delegated powers require the Secretary
of the Interior to exercise judgment and discretion, and
the attempted transfer of such powers from the Secretary
of the Navy renders the contracts and leases void. The
contracts and leases are, therefore, held to be void on both
grounds; first, by reason of fraud and conspiracy of Fall
and Doheny, and second, by reason of unlawful delegation
of power.
At the time of the trial all of the fuel storage tanks in

the contract of April 25th and much of the additional
storage facilities for crude oil under the contract of De
cember 11th had been constructed and completed. This the
court holds that the United States must retain and pay for
at cost price, both for storage for crude oil and storage for
fuel oil at Pearl Harbor. The United States must also pay
the actual cost expended in the drilling and putting on pro
duction any wells drilled under the leases of June 5th and
December llth.2T

26 6 F. (2d) 43 at 87.
wma. at p. 89.
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Both parties 28 appealed to the circuit court of appeals ; the
defendants from that part of the decree which ordered the
contracts and leases to be cancelled, and the United States
from that part of the decree which directed it to pay for the
storage facilities constructed and the cost of drilling wells
on the reserve.29 The trial court found that all of the Pearl
Harbor storage facilities under the contract of April 25th
had been constructed and completed and much of the ad
ditional storage provided for in the agreement of Decem
ber 11th had been completed and that such projects and

property are of value and benefit, to the United States,
and have been constructed economically and without waste
or extravagance, for money expended by the defendants,
and under the supervision and inspection of duly appointed
officers of the Navy. At the conclusion of the trial all of the
additional storage facilities for crude oil products had been
completed and 1,453,275 barrels of fuel oil had been de
livered.
Taking up the points considered on appeal, it appears

that Doheny was called by the government at the trial to
testify as to the $100,000 transaction with Fall. He claimed
his constitutional privilege and declined to testify on the

ground that such testimony might tend to incriminate him.
His testimony before the Senate Committee was then ad
mitted. It was held that there was no error in this. Do

heny represented the defendant corporations and he and
Fall were the parties to the scheme to pay for tankage fa

cilities, construction, and fuel oil by government royalty oil.
Therefore his testimony before the Senate Committee was

admissible against the defendant corporations.80 Before
the Senate committee Doheny had testified as to the cir-

Pan-American Co. v. U. S., 273 U. S. 456 at 503. The amounts that

the court debited and credited the defendant companies with appears
in the Supreme Court decision in this same case. It there appears that

the Transport Company is debited with a total of $9,459,748.15, princi
pally for gross value of oil taken under the two contracts, and the

company is credited with $10,417,448.12, leaving a balance due the

company of $957,699.97. The actual cost of the storage facilities at

Pearl Harbor is placed at $7,350,814.11 and the cost of fuel oil delivered
to tanks at $1,986,142.47. The Petroleum Company is debited with

$1,727,511.19 and credited with $1,369,480.19, leaving a balance due the
United States of $358,031.00.

� Pan-American Petroleum Co. v. U. S. 9 F. (2d) 761.
30 ma. at p. 769.
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cumstances of making the loan of $100,000 to Fall and the

delivery of the money to him ; and as to receiving Fall's note
for the same from which Doheny had torn Fall's
signature.801
The court below had construed the Act of June 4, 1920,

to be general, unrestricted, plenary, and unlimited, save

two restrictions. And it expressed the opinion that had
there been no fraud nor unlawful delegation of discre

tionary authority vested in the Secretary of the Navy by
Congress, the act was broad enough to have authorized the
contracts and leases and they would have been binding on

the United States. This court holds, however, that the ex

change power conferred by the Act of June 4th was not
unlimited. The intent of Congress was to limit the power
to exchange by the words "not exceeding $500,000," and
that the exchange intended was an exchange of crude oil
for fuel oil for the current use of the navy.81 This con

struction is concurred in by the Supreme Court.** It is
there pointed out that the Secretary of the Navy was au

thorized until July 1, 1932, to use money out of that ap
propriation to "store" oil and gas products from the re

serves. He was not empowered without limit to use crude
oil to pay for additional storage facilities. Nor is the word
"exchange" broad enough to cover these contracts. The

purpose and scope of the provisions in the Act of June
4th are limited to the administration of the reserves. The
word "refine" was stricken from the draft of the act thus
showing that Congress intended to limit the scope of the
law. The law did not authorize the Secretary of the Navy
to pay for improvements such as were covered by these
contracts by the exchange of crude oil. Nor did his au

thority to provide facilities in which to "store" naval re
serve petroleum or its products extend beyond those that
might be provided by the use of the money made available
by the Act of June 4th. It seems to be clear that Congress
only intended to confer authority upon the Secretary of
the Navy to protect the reserves against the frequently
reported drainage and allow him to dispose of oil from
offset wells and to provide for the disposition of royalty

so* Hearings, Leases Upon Naval Oil Reserves, 1771-1780 ; 1918-1937.
si Pan-American Petroleum Co. v. U. S. 9 F. (2d) 770.
32 Pan-American Co. v. U. S. 273 U. S. 456 at 562-3, 509.
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oil that the government was obtaining from wells already
located on the reserves.

The Circuit Court of Appeals affirms the decree below
as to the cancellation of the contracts and leases and in
requiring the defendants to surrender possession of the
lands in the reserves, and the injunction restraining further
trespassing on the reserves and against the removal of
property therefrom is likewise affirmed. That part of the
decree which credits the defendants with the cost price of
the storage facilities constructed at Pearl Harbor for crude
oil products, the cost price of the fuel contents thereof,
and the actual expenditures of money in drilling and put
ting on production any wells drilled under the leases is
reversed. The court states that the maxim, "he who seeks
equity must do equity," is restricted to cases where the

plaintiff has no remedy at law. Here plaintiff had a

remedy at law, but chose to come into equity to avoid mul
tiplicity of suits. Again the maxim is not applicable to
suits by the United States to vindicate its dominion over

the public lands and to avail itself of substantial rights
under statutory provisions. To sustain these propositions
and the reversal, it relies upon three cases which we will

briefly examine.
In the first case there was a suit by the United States

against the defendant corporation to set aside certain
patents to coal lands.33 It appears that two of the officers
and stockholders of the corporation and five of its em

ployees had formed a scheme whereby they made indi
vidual entries for coal lands with the intent to procure
patents for the benefit of the corporation and enable it to
hold coal lands in excess of that allowed by law. When
the patents were secured, the titles were conveyed to the

corporation which bore all the expenses of obtaining the
land. One of the defenses was that the United States as a

condition to securing relief must return the consideration
paid for the lands. The court stated that this rule had no

application here. The government was not a mere seller
of real estate at market value. The small price per acre

required of those desiring to obtain title is not to be pre
sumed to have had any influence in determining policy in
regard to opening coal lands to entry. In enacting laws for

33 U. S. v. Trinidad Coal Co. 137 TJ. S. 160.
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the disposal of them, Congress took no thought of their
pecuniary value. The controlling object of suits like the

present is to enforce a public statute against those who
have violated the same. If the defendant is entitled to a

return of the consideration it must be assumed that Con

gress will make the appropriation. If the defendant's con

tention were sustained it would "interfere with the prompt
and efficient administration of the public domain."
The second case involved a suit by the United States

against grantees to cancel certain conveyances of allotted
lands made by members of the Cherokee Nation upon the

ground that the conveyances were in violation of existing
restrictions upon the power of alienation.34 It was there

objected that the allottees have received the consideration
and should be made parties in order that equitable restora
tion may be enforced. The court said: "where, however,
conveyance has been made in violation of the restrictions,
it is plain that the return of the consideration cannot be

regarded as an essential prerequisite to a decree of can
cellation. Otherwise, if the Indian grantor had squandered
the money, he would lose the land which Congress intended
he should hold, and the very incompetence and thriftless-
ness which were the occasion of the measures for his pro
tection would render them of no avail. The effectiveness
of the acts of Congress is not thus to be destroyed. The
restrictions were set forth in public laws, and were matters
of general knowledge. Those who dealt with the Indians
contrary to these provisions are not entitled to insist that
they should keep the land if the purchase price is not re

paid, and thus frustrate the policy of the statute." The
Trinidad Coal Company case is cited.
In the third case, the United States brought suit to re

cover title to 157.77 acres of land in Louisiana patented to

Causey and by him transferred to one Bradford.35 Causey
secured a preliminary homestead entry by taking an oath,
as was required, that he had not directly or indirectly
made, and would not make, any agreement whereby the
title which he might acquire would inure in whole or in
part to the benefit of another. He made fourteen months
commutation proof by presenting proof that he had not

3* Heckman v. U. S. 224 U. S. 413.

Causey v. United States, 240 U. S. 399.
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sold or contracted to sell any part of the land and by pay

ing $1.25 per acre. Patent was issued to him and he trans
ferred it to Bradford. The bill charged that the oath and

proof were false in that when Causey applied for the pre
liminary entry he had entered into an agreement with an

agent of Bradford, whereby the title when acquired was

to be passed to the latter, and that Bradford took the trans
fer from Causey with full knowledge of the fraud per
petrated upon the government. One defense was that the
bill did not contain an offer to return the money received
when the commutation proof was made. The Court said
that the objection assumes that the suit is upon the same

plane as if brought by an individual vendor to annul a

fraudulent sale of land. The government in disposing of
the public lands is not a mere seller of real estate at its mar
ket value. The lands are held in trust for the people. Con

gress has provided for their disposal in small tracts under
restrictions. When a suit is brought to annul a patent
obtained in violation of these restrictions, the purpose is
not merely to regain the title but also to enforce a public
statute and maintain the policy underlying it. Such suit
is not within the rule that a vendor suing to annul a

fraudulent sale must offer to return the consideration re

ceived. Such rule would tend to frustrate the policy of the
public land laws. The wrongdoer must restore the title

unlawfully obtained and abide the judgment of Congress
as to whether the consideration paid shall be refunded. The
court cities the Trinidad Coal Company and Heckman cases.

If we assume that these cases are authority for the

proposition that the United States need not tender or

offer to return any consideration to the defendants as a

condition to restoration of possession of the naval reserves,
and that the defendants, being considered willful tres

passers, are not entitled to any compensation for drilling
wells and producing oil, still they are not authority for the
proposition that the United States may by means of in

junction restrain the removal of millions of dollars worth
of property and storage facilities constructed by the de
fendants under the supervision of naval officers of the
United States and appropriate the same to the use of the
United States without paying the defendants for the same.

The court below found: "It has been clearly established
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that such construction projects and property are of benefit
and value to the United States of America and to its Navy,
and that the construction of such property has been done

economically and without waste or extravagance." The
court below charged the defendants with the gross value
of all the oil taken and credited them with the actual cost
of the Pearl Harbor improvements, the cost of the fuel oil
delivered, and the cost of drilling and putting on produc
tion wells in the reserve, amounting in all to $12,144,959.31.
This part of the decree is reversed by the Circuit Court

of Appeals and that decree is in turn affirmed in all re

spects by the Supreme Court of the United States.86 The

Supreme Court relying on the same three cases says: "As

Congress had not authorized them (the improvements and
the fuel oil furnished) , it must be assumed that the United
States did not want the improvements made or was not

ready to bear the cost of making them"37 The answer to
this has already been given that they had restrained the
removal of property by injunction and have appropriated
it to their own use. The court further states that if the

petitioners have any remedy they must abide the judgment
of Congress in respect to compensation, if any is to be
made. Congress has not taken any action in that respect
yet. It would seem that after the defendants had been

charged with the gross value of all oil taken from the re

serve that the law vested title to that oil in the defendants,
and that the United States cannot reappropriate that same
oil in the form of fuel oil without paying for the same.

Nothing in the three cases relied on sanctions such a

doctrine.
The case was remanded to the court below for the entry

of final decree.38 The admitted sums due the United States
were, from the Transport Company $9,889,299.51, and
from the Petroleum Company $1,556,861.17. The only
question involved was one of interest. The United States
claimed seven per cent from the time of conversion to the
date of entry of the decree. The questions before the court
were whether interest should be allowed and to what ex
tent. Neither of the decrees on appeal directed the pay-

s� Pan-American Petroleum Oo. v. TJ. S. 273 U. S. 456.
37 Ibid, at p. 509.
38 TJ. S. t. Pan-American Petroleum Co. 24 F. (2d) 206.
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ment of interest; only a general direction to grant relief
was ordered. The court concludes that interest must be
allowed to the plaintiff as damages because of the wrong
ful and willful trespass by the defendants and the un

lawful conversion of property from the reserves, and
allows it at the California legal rate of seven per cent.
The cancellation suits were filed on March 17, 1924.
At that time the plaintiff secured an injunction against
the Petroleum Company, but made no application for
one against the Transport Company, but permitted it to
take oil until October, 1925. The court holds that by that
action the plaintiff precluded itself from collecting interest
from the Transport Company after March 17, 1924. The
plaintiff is allowed interest at stated rate to time of decree
now entered on value of oil taken prior to March 17, 1924,
but no interest after date of decree, which was entered on

May 10, 1927. In a supplemental opinion issued on Octo
ber 7, 1927, the court states that a decree in equity carries
no interest after its date, and quashed executions issued
for same on September 7, 1927. No appeals have been
taken from the decrees in this case.

A suit was brought by the United States to cancel
another lease in petroleum reserve No. 1 made on April
24, 1922.39 The lease was issued under the Act of June 4,
1920, and in pursuance of the Executive order of May 31st
and executed for the United States by the First Assistant

Secretary of the Interior at the direction of Secretary Fall.
The lease was for 142.16 acres for twenty years with pref
erential right to renewal for successive ten year periods.
The lease was made without advertisement and competitive
bidding. The court below upheld the lease as no fraud was

found in connection with its execution. This is affirmed
by the Circuit Court of Appeals. The court concludes that
the lease is not void on the ground of lack of power in the
President to execute the Executive order of May 31st, or
lack of authority of the officers of the Interior Department
to negotiate and execute the contract. The Navy Depart
ment was advised of and in touch with all that was done
and approved of the same, and Congress was informed of
the Executive order and the transfer of the administration

39 tj. S. v. Belridge Oil Co. 13 F. (2d) 562.
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from the Navy to the Interior Department and acquiesced
therein, and at no time expressed disapproval of those

leases which were made for the protection of the naval oil
reserves. So the court concludes that those leases were

permissible under the Act of June 4th. Section 17 of the

leasing act requires advertising for bids, but that section
is not applicable to protective leases as this one is. Here a

public exigency existed requiring immediate action in leas

ing this land, and therefore, the lease is not subject to attack
on the ground of omission of advertisement for proposals
before executing the same. Certiorari in this case was denied
by the Supreme Court.40 The United States was also un

successful in securing the cancellation of three protecting
leases executed to the Pan-American Petroleum Co., on

naval reserve No. 1 at about the time of the principal lease
on this reserve. Fraud was not established here and the
court holds that these protecting leases were not subject
to annulment because of any lack of power in the President
to make the executive order transferring the management
of the reserves from the Navy to the Interior Department;
and further that the leases were not invalid for lack of
advertising for bids in view of the existing public exigency.
These leases were designed entirely as a protection
measure.40*
These leases fall within the class that Congress intended

to provide for by the Act of June 4, 1920. It is a lease for
offset wells designed to protect the reserve from loss due
to drainage from the operation of wells on adjacent private
lands. For such offset leases competitive bidding is not
required. They are emergency leases and do not admit of
delay resulting from the advertisement for bids. Since
those are the only type of leases designed to be covered
by the Act of June 4th, it is apparent that that act does
not require advertisement and competitive bidding. The
naval reserve leases executed to the Pan-American and
purporting to be under this act were unlawful in that they
covered the entire reserve and were not such as were con

templated by the act.

m 273 TJ. S. 733.
�a tj. s. v. Pan-American Petroleum Co. 45 F. (2d) 821.
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The Teapot Dome Lease

The Act of June 4, 1920, the Executive order of May 31,
1921, the Senate resolution of April 29, 1922, and the joint
resolution of Congress passed on February 8, 1924, author
izing and directing the institution of suits for the cancella
tion of the naval reserve leases, have already been con

sidered. At the time that Fall and Doheny were carrying
on negotiations for the leasing of petroleum naval reserve
No. 1 in California, contemporary negotiations were car

ried on between Fall and H. F. Sinclair for the leasing of

petroleum naval reserve No. 3, located at Salt Creek,
Wyoming, and known as the Teapot Dome. This reserve

was created by Executive order of April 30, 1915, and
contains 9,481 acres. It extends from northwest to south
east. Its length is approximately three or four times its
width, the longest axis being northwest and southeast. On
the northwest end it joins the famous Salt Creek field which
extends northwest from there again and has an area about
three and four times that of Teapot Dome. The only dan
ger from drainage to Teapot Dome exists at the northwest
end where it adjoins the Salt Creek field. But saddles in
the geological structure at that end would indicate that
the danger from drainage is very little and can easily be
provided for by offset wells authorized under the act of
June 4th. The Salt Creek field is in the hands of private
oil companies. Fall's communication to the President is
devoted largely to pointing out the danger from drainage
to Teapot Dome.41 However, K. C. Heald, Geologist in
charge, in his report on November 30, 1921, while admit

ting that some land on the northwest boundary of the re

serve will be drained in time through operations in the

adjacent Salt Creek field, says that such "drainage will be

exceedingly slow, judging from the small productions of
such offsetting wells as have already been drilled, and the

history of water encroachment in the Salt Creek field." He
further states that "no further leasing should be done."42
It appears that about January 1, 1922, Mr. Sinclair and

his attorney J. W. Zevely visited for several days at Secre-
4i Hearings, Leases Upon Naval Oil Reserves, 37-68.
�2 Ibid. 63.
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tary Fall's home at Three Rivers, New Mexico.43 According
to Fall, the day that Sinclair left, he for the first time asked
if Fall contemplated the opening up of the Teapot Dome.
To this inquiry Fall states that he replied that he was con

sidering the matter, but was waiting for final reports from
the Bureau of Mines experts upon the danger of immediate

drainage. Sinclair is said to have informed the Secretary
that in that event he would be glad to consider making a

proposition to the government. On February third follow

ing, Sinclair and his attorney called upon Secretary Fall
at his office in Washington and submitted the proposal re
ferred to. In it, among other things, Sinclair sets out the

advantages of a private lease to a single concern and of

having the government oil stored above ground at con

venient points where it will be secure from leakage and

perhaps total loss by drainage.44
On April 7, 1922, a contract was entered into by Fall and

Denby on behalf of the United States and the Mammoth
Oil Company, of which Sinclair was president and principal
stockholder, for the development of the entire naval reserve
No. 3.45 A supplemental agreement was entered into be
tween the same parties on the same day relative to the

reserve.46 And the lease was also executed on the same

day in pursuance of those agreements.47
� ma. 49-50.
� Ibid. 67.

v>Ibid. 6-21.
� Ibid. 640.
" Ibid. 2854. The lease covers the entire petroleum naval reserve

No. 3, involving 9,321 acres, more or less, and is for a period of twenty
years "and so long thereafter as oil or gas is produced in paying quan

tities from said lands." Upon the daily production reaching 20,000
barrels, the lessee agrees to commence the construction of a pipe line
of not less than 25,000 barrels daily capacity extending from the lands

leased to a point or connection on the main line now operated by
Sinclair Pipe Line Company, or on the main pipe line now operated by
Prairie Pipe Line Company, and extending from the mid-continent
field to Chicago, said pipe line to be a common carrier. Royalties vary
from twelve and one-half to fifty per cent, depending upon the grade of
oil and quantity produced from each well. The latter figure applies
only to wells producing the best grade of oil and where the average

daily production is over 1,000 barrels for the calendar month. Then

the lease provides for the issuance of certificates by the lessee to the

lessor for the amount of royalty oil due the lessor. These certificates

issued for crude oil are exchanged for fuel oil; one barrel of crude is
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The pipe line mentioned in the contract was constructed
by the Sinclair Pipe Line Company at a cost of $21,000,000,
and of the storage facilities provided for on the Atlantic
coast, $1,000,000 worth of construction work had been com

pleted at Portsmouth, New Hampshire, when the suit for
cancellation of the contract and lease was brought.48
Suit was brought by the United States against the Mam

moth Oil Company in the Federal District Court in Wyon-
ing to cancel and annul the lease on the ground of fraud
and conspiracy on the part of Fall and Sinclair, who ne

gotiated the lease on the part of the Mammoth Oil Com
pany, and on the further ground of want of legal authority
to execute the lease.49 The temporary injunction was issued
on March 13, 1924, restraining further operations under
the lease and receivers of the property were appointed.
The case came on for trial in March, 1925. Two continu
ances had been granted to the United States and a third
was asked for by the plaintiff just prior to the trial in
order to obtain the evidence of one Osier in Canada, the
circumstances of which we will consider later. This re

quest was refused by the court. As to the legal authority
to enter into the lease it appears that the Judge Advocate
General had been consulted and had given as his opinion
that the power existed. As we have seen before the At

torney General was never consulted. The trial court as

well as the Circuit Court of Appeals 50 construing the act
of June 4, 1920, held that the authority conferred by that
act was broad enough to authorize this lease.501 Since the

to be equivalent to sixty-three per cent of one barrel of fuel oil. Then
it is provided that such fuel oil is to be delivered at the option of the

lessor at any of the twenty-seven points named on the Atlantic coast

from Maine to Texas, including Cuba. The oil certificates issued by
lessee are also redeemable by the lessee in payment for the construction

of storage for the lessor by the lessee, or for other petroleum products
furnished by the lessee to the United States.
�U. S. v. Mammoth Oil Co. 5 F. (2d) 330, 341.
49 Note 48 supra.
so United States v. Mammoth Oil Co. 14 F. (2d) 705, 714.
50� It was pointed out by the Circuit Court of Appeals that the act of

June 4th deals only with the petroleum reserves and that these had
been only incidentally referred to in the leasing act of February 25,
1920. It was also of the opinion that the appropriation of $500,000 is
not a limitation upon the construction of storage tanks. It held that

the appropriation in the act provided for expenditures necessarily
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statute is independent of the general statutes governing
public land matters, competitive bidding or advertising
was unnecessary to the making of the lease.
We have seen that the Supreme Court in the Pan-

American case held otherwise and that the act of June 4th

did not authorize the naval reserve leases, but was only
designed as a protective measure empowering the Secre

tary of the Navy to enter into lease contracts for offset

wells only. We have, thus, the trial courts in both the Pan-

American and Mammoth Oil cases holding that the act is

broad enough to authorize the naval reserve leases. This

view is concurred in by the Circuit Court of Appeals in the

Mammoth case, while the Circuit Court of Appeals in the

Pan-American case held that the act of June 4th did not

authorize the naval reserve leases, but was only designed
to give the Secretary of the Navy power to protect the re

serves, not develop them. That view was concurred in by
the Supreme Court. All courts that have dealt with the

question have agreed that advertising and competitive bid

ding were not required for leases issued in pursuance of
the act of June 4th. The Supreme Court did not consider
that question in either of the naval reserve lease cases.

And this is due to the fact that both leases were held void
on the ground of fraud. Had there been no fraud nor un

lawful delegation of authority to the Secretary of the In

terior, the Supreme Court would no doubt have been re

quired to pass upon the question whether the general stat
utes with respect to the public lands requiring advertising
and competitive bidding apply to leases made in pursuance
of the act of June 4, 1920.
The Circuit Court of Appeals in this case, however, is

of the opinion that the lease is not void on the ground that
the Secretary of the Navy had relinquished the powers con

ferred upon him. It is admitted that the record shows
great activity on the part of Fall in the leasing of reserve
No. 3 and more or less passivity on the part of the Secre
tary of the Navy, but in the Executive order of May 31st,
just enough control was retained by the Secretary of the

incurred, should the Secretary of the Navy in his discretion enter into
a direct development and operation of the properties. In that event
he would have to call upon Congress for further appropriation. The

act, although a rider in the appropriation bill, was complete in itself.
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Navy to be within the act. The President had no power to
transfer the power from the Secretary of the Navy to the
Secretary of the Interior. But enough control was exer

cised by the Secretary of the Navy through Admiral Robi-
son to preclude holding that the entire powers granted by
the act of June 4th to the Secretary of the Navy had been
assumed by the Secretary of the Interior. But the
same court is of the opinion that the act creates no power
in the Secretary of the Navy to establish fuel depots, but
that it does involve the providing of facilities for storage
at fuel depots already established. The court refers to the
opinion of the Circuit Court of Appeals in the Pan-
American case51 which held that contracts with reference
to naval reserve No. 1 executed under the authority of the
same act and involving a similar question of legality were

not authorized by the act. It says: "with great respect
for the ability and learning of that distinguished court, we
find ourselves unable to arrive at the same conclusion as to
this lease and contract."5* We have already seen that the
Supreme Court in the Pan-American case sustained the
view of the Circuit Court of Appeals in the same case.5'
We have thus three courts sustaining the contracts and
leases as to power to make them under the act of June 4th
and two courts, including the Supreme Court, denying that
the act conferred such power.58' Since the courts all seem

si 9 F. (2d) 761.
52 14 F. (2d) 705, 716.
53 273 TJ. S. 456.
53a No public notice of the intent to lease Teapot Dome was ever

given. At least three other oil companies made inquiries about the

leasing. The Producers' and Refiners' Corporation of Wyoming was

represented by one Kistler. Fall informed him that he was not ready
to receive applications or to consider the leasing of reserve No. 3, but
would notify him and give him an opportunity to bid on the reserve if
he decided to lease it. This was in March, 1922. Kistler heard noth

ing more until he saw in the newspapers that Teapot Dome had been
leased to the Mammoth Oil Company. Beaty, president of the Texas

Company, had an interview with Fall on March 30, 1922, on the subject
of leasing Teapot Dome. He was informed that Sinclair had submitted
a satisfactory proposition, but that he would be glad to have a bid from

the Texas Company. He was advised of outstanding placer claims on

the reserve, and that he would require that these be satisfied, and that

the company acquiring those claims would be given a preference.
Beaty was also advised that Sinclair had acquired those claims.
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to agree that the leases made under the act of June 4th did

not require competitive bidding as a condition to their

validity, the failure to provide for such bidding would not

constitute fraud. It must be remembered, however, that
Fall seems to have believed that competitive bidding was

necessary and was attempting to avoid that requirement.
Fall is the only government official charged with fraud

and corruption in the naval reserve leases. The law
will not presume fraud. It must be established by clear,
unequivocal, and convincing evidence. To establish it there
must be sufficient competent evidence, as distinguished from
mere suspicion, to satisfy the court trying the question.
The drainage question is important only as bearing on the

good faith in executing the lease. It was not until the full
scheme for development of the entire reserve was sug
gested that the fears of drainage became important. Both
Senator Kendrick and Representative Mondell of Wyoming
called at the Interior Department for information about
the time the lease was being executed and either received
information that was misleading or no information at all.
On April 19th, Mondell saw the lease at the Navy Depart
ment. Fall had given instructions to the subordinates of
the Interior Department to give out no information with

respect to the lease.
It is charged that Sinclair received as dividends from

the Continental Trading Company, Limited, $230,500 of

Helms, vice-president of Texas-Pacific Coal and Oil Company, in Sep
tember, 1921, was informed by the Assistant Secretaries of the Navy
and Interior that Teapot Dome had not been leased. In April, 1922,
Secretary Denby informed Helms that the matter was out of his hands
and in the hands of the Interior Department. He saw Fall on April
10, 1922, three days after the contract and lease had been executed to

the Mammoth Oil Company, and was informed by Fall that he would
entertain a bid from his company and inquired whether his company
was connected with the Standard Oil, as he wished to contract with a

company independent of the Standard. Helms first learned of the
Mammoth Oil Company lease from the newspapers on April 19th. The
claims referred to were the Pioneer and Belgo placer claims located on

the reserve. These had been before the Land and Interior Departments
on several occasions and had always been denied. The Assistant Sec
retary of the Interior had also advised Fall that the claims had no

validity and standing. (14 F. (2d) 705, 713, 720.) It would seem that
these claims were used as instrumentalities to facilitate the leasing to
Sinclair and avoid competitive bidders.
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United States Liberty bonds which he turned over to Sec

retary Pall in May, 1922, as a bribe. The circumstances
of this transaction will next be considered.54
It seems to have been the theory of the government that

this Continental Trading Company was a mere contrivance
organized by Sinclair and his associates to serve as a con

duit for the transfer of the Liberty bonds from Sinclair
to Fall. This the government failed to prove except by

54 In November, 1921, one Humphreys, connected with two oil com

panies in Texas, began negotiations with one Blackmer of Denver,
Colorado, and an officer of the Midwest Refining Company, for the sale
of 33,333,333% barrels of oil to Blackmer at $1.50 per barrel. On
November 14, 1921, a meeting took place at Hotel Vanderbilt in New
York at which Humphreys, his attorney, Senator Thomas, Blackmer,
O'Neil, of the Prairie Oil and Gas Company, Sinclair, and Stewart, of
the Standard Oil of Indiana, among others, were present. The purpose
of Humphreys' and Thomas' presence was to complete the contract
for the sale of the oil to Blackmer. The latter informed Thomas that
the purchaser in the contract would be the Continental Trading Com

pany of Canada. Thomas stated that he would have to inquire as to

the standing of this foreign corporation. To this O'Neil and Sinclair

replied that their companies were to guarantee the performance of the

contract. This appeared to be satisfactory to Thomas. Blackmer also
announced that the president of the Canadian company would be

present the next morning to sign the contract for that company. The
contract was executed on the 17th by Osier as president for the Cana

dian Company, with Stewart, Sinclair, O'Neil, Blackmer, and Hum

phreys present. The contract was guaranteed by O'Neil, Sinclair, and
Stewart. Another contract was entered into the same day whereby
the Continental Trading Company, Limited, sold the same oil to the

Prairie Oil and Gas Company and the Sinclair Crude Oil Purchasing
Company at $1.75 per barrel. This transaction would represent a clear

profit to the Canadian Company of $8,333,333.
From this profit Osier and the Continental Trading Company at

various times between February and June, 1922, purchased from New

York Brokers about $3,000,000 of United States Liberty bonds. Osier

had himself on April 11, 1922, purchased $300,000 through the Domin

ion Bank in New York. On May 29, 1922, Everhart, son-in-law of

Secretary Fall, appeared at the First National bank of Pueblo, Colo

rado, where he delivered to the bank $90,000 of United States Liberty
bonds with the statement that they were the property of Secretary
Fall and were to be kept for his account. On the same day Everhart

delivered to the M. D. Thatcher Estate Company $140,500 of Liberty
bonds. Thatcher was an officer of the Pueblo bank, and Fall and

Everhart as owners of the Tres Ritos Cattle and Land Company had

extensive dealings with the bank. $196,000 of these bonds were identi

fied at the trial of this case, by comparing the coupon numbers thereof,
as the bonds purchased and delivered to Osier as president of the



320 GEORGETOWN LAW JOURNAL

inference. It had the opportunity to call Sinclair as a wit
ness at the trial, which it failed to do. The testimony of

Osier and Blackmer, who probably could have testified as

to the facts, it failed to secure.

Two continuances were granted by the trial court to

enable the government to secure depositions from Osier,
who was a barrister in Toronto, and of Blackmer and
O'Neil who were in France, apparently to avoid service of

subpoena. Osier in his deposition refused to disclose any
facts as to the organization, shareholders, and business of
the Continental Trading Company on the ground that all
these matters were privileged between attorney and client.
A client whose name he refused to disclose met him in New
York in connection with the Humphreys contract. He re

fused to give any material testimony. His claim of privi
lege was extended to cover the entire course of business of
the company.55

Continental Trading Company. The entire lot of $90,000 were identi
fied by coupon numbers as bonds purchased for and coming into the

possession of the Continental Trading Company. The $140,500 lot was
sold and part of proceeds used to liquidate the indebtedness of Fall,
Everhart, and the Tres Ritos Cattle and Land Company. $106,000 of
these bonds were identified as sold by various New York brokers to
�the Consolidated Trading Company. There is no direct evidence to

show how these bonds came into Everhart�s possession. Everhart was
called as a witness, but claimed the privilege against self-incrimination.
This the court below allowed. Nor is there any direct evidence to con

nect Sinclair with the Liberty bonds that came into the possession of
Everhart, or how the latter obtained them, except that they had pre
viously been the property of the Continental Trading Company. On
May 26, 1923, the Continental Trading Company assigned its contract
with Humphreys to the Sinclair Crude Oil Purchasing Company and
the Prairie Oil and Gas Company for $400,000. There was still
25,000,000 barrels of oil undelivered on the Humphreys contract, repre
senting a profit of more than $6,000,000. This was assigned for the
small sum stated. The Continental Trading Company then went out
of business and burned its books. (14 F. (2d) 705, 723-25.) The acqui
sition of the Liberty bonds and their transfer to Everhart seems to
have concluded the mission of this Canadian corporation.

55 The government filed a motion in the Ontario court for an order
for the committal of Osier, who had been sworn as a witness but re
fused to answer the questions put to him, (Re. U. S. v. Mammoth Oil,
56 O. T. R. 307.) The object of the motion was to obtain the name of
the person who had given the instructions and the name of the persons
to whom substantial sums which had accrued to the company were

paid. The court stated that there was no contention that the name
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The Ontario decision was rendered during the trial of
this case in the District Court in Wyoming. The govern
ment sought to have the case reopened after the decision
of the trial court, and before judgment, in order to obtain
the evidence of Osier and his associates which the Ontario
court had decided that they must give. This motion by the
government was denied by the trial court. It is the opinion
of the Circuit Court of Appeals that this motion should
have been granted and that the trial court in denying it
committed error.68
The government's attempt to secure the testimony, by

means of depositions of Blackmer and O'Neil, who were

temporarily residing in France, met with like failure.
Blackmer refused to answer as to his knowledge concern

ing the Continental Trading Company; whether he had
been connected with that company; whether he ever had

was communicated to the solicitor, and that "it is only facts which
come to the knowledge of a solicitor from his client, and not facts

obtained on information aliunde, that are excluded from disclosure.

(TJ. S. v. Mammoth Oil, p. 317.) It was held that the name of the

client from whom the solicitor received his instructions, what was

done by the solicitor, his associates in his office, and by the company,
in obtaining money and disbursing it, the persons to whom it was

paid, and all the particulars of such transactions, must be disclosed

and were not covered by the privilege. Osier and other officers and
directors of the Continental Trading Company, Limited, who had been

called as witnesses appealed to the Appellate Division, where their

appeal was dismissed. (56 O. L. R. 635.) This court arrived at the

same conclusion but on different grounds. This court did not agree
with the justice below* that because Osier knew his employer before

they met in New York the name could not be taken to have been com

municated to Osier in confidence for the purpose of business. But the

court placed its affirmance on the ground that Osier, who was not a

person qualified to practice law in New York, being an Ontario barris
ter and solicitor only, was not retained at a place or in circumstances

that gave him or his client a right to assert that in reference to the

business in hand he had the status of a professional legal adviser to
his employer until some time after his employer had disclosed to Osier

the business on which he wished to consult him, and the employer's
name in connection with such business. And the court refused to hold
that Osier had the status of a professional legal adviser at the time

his client disclosed his name. And the United States court having
ruled that the questions should be answered, this Court should not

refuse to enforce the ruling, nothing being ordered which was clearly
�contrary to natural justice, public policy, or the laws of Ontario.

56 14 F. (2d) 705, 726.
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any stock warrants representing the stock of the Conti
nental Trading Company ; whether he knew Osier and Sin

clair; whether he was present during the negotiations of

the Humphreys contract; whether he had received any

Liberty bonds as dividends or profits arising from the Con

tinental Trading Company; or whether Sinclair to his

knowledge had any interest, as officer, director, or owner
of stock warrants of the Continental Trading Company ; or

any other questions put to him. O'Neil also refused to

answer any questions put to him in the attempt to secure

his evidence. No more information was obtained from him
than from Blackmer." The counsel for the government in
their brief, state that a subpoena was issued for Stewart,
but that the marshal was unsuccessful in serving it, and
that during the trial he was in Mexico and South America.
The Circuit Court of Appeals expresses the opinion that
the entire transaction of the purchase of the Humphreys
oils by the Continental and the resale to the Prairie and the
Sinclair Crude bears the earmarks, either of a swindle of
the stockholders of these companies, or the scheme to create
a fund to be used in the way the government claims the

profits of the Continental were in part used.
Fall retired from the office of Secretary of the Interior

on March 4, 1923. In May the same year, he seems to have
been employed by Sinclair to go on a trip to Russia acting
as counsel for the latter in his attempt to secure leases in
Russia. Fall testified that he was to have no compensation
for this, only his expenses of $10,000.58 In this connection
it appears that Fall informed Zevely, Sinclair's attorney,
that he needed $25,000 with which to buy some ranches.
The information was conveyed to Sinclair and he directed
his secretary to turn over that amount in Liberty bonds to
Fall. These bonds were never identified as ever being in
possession or the property of the Continental Trading Com
pany.59 This transaction was perfectly open, so no fraud
can be predicated upon it unless it had its origin in some

prior secret understanding. Fall gave a note for the
amount, but there is no testimony that it has ever been
paid, nor did Fall use the money to buy a ranch.

JMd. 726-27.
58 Hearings, Leases Upon Naval Oil Reserves, 271-75.
59 14 F. (2d) 705, 728.
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The District Court found that fraud had not been estab
lished by the clear and convincing evidence that the law

requires and that there was a missing link in the evidence
which failed to connect Sinclair with the Liberty bonds that
came into Everhart's possession. That court was also of
the opinion that the Act of June 4, 1920, was sufficiently
comprehensive to authorize the making of the lease and
contract and also that the Executive order of May 31, 1921,
did not create any unlawful delegation of authority.
Further that the lease appeared to be a good contract, as
testified to by witnesses who appeared qualified to speak,
and that courts should sustain formal grants. On these
grounds it sustained the lease and dismissed the bill.60
The Circuit Court of Appeals affirmed the trial court as

to the construction placed upon the act of June 4th, but
reversed its conclusion on the question of fraud and ordered
the cancellation of the lease and contract.61 In support of
its conclusion on the question of fraud, the Circuit Court
of Appeals states that a court of equity has the right to
draw reasonable and proper inferences from all the circum
stances in the case, and especially from the silence of Sec
retary Fall and from the failure of Sinclair to testify.6*
Sinclair was present throughout the trial of the case at

Cheyenne, Wyoming. Why did not the government call
him as a witness to explain the Continental Trading Com

pany transaction? Sinclair, after having testified before
the Senate Committee on several occasions,63 refused to

give further testimony before that Committee, but ex

pressly disclaimed that the refusal was on the ground of
self-incrimination.64 The Circuit Court of Appeals 65 then

so 5 F. (2d) 330, 354.
�i 14 F. (2d) 705, 731.
62 Ibid. 729.
63 Hearings, Leases Upon Naval Oil Reserves, 421, 467, 1017, 1435,

1463.
64 Ibid. 2894.
65 The other inferences that the Circuit Court of Appeals draws are

that the large profits out of the Humphreys contract did not all go to

Blackmer, but were shared by his associates then present, of whom
Sinclair was one; that it is unreasonable to suppose that Sinclair
would have guaranteed the Humphreys contract unless he had some

interest in the Continental Trading Company; that it is unreasonable
to suppose that the Continental Trading Company would have sold its
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proceeds to reason that from Sinclair's failure to testify
and explain the formation of this corporation or to deny
his connection therewith, the reasonable inference is that
he was one of the principals and shared in the profits of
this transaction. It says : "We then have a situation where
an agency of Sinclair and others, the Continental Trading
Company, Limited, had as a part of its assets some of the

very Liberty bonds which soon after their acquisition by
said agency appeared in the hands of Fall's son-in-law, and
were deposited to Fall's credit in banks and used to liqui
date his debts."66 It seems that that conclusion does not

necessarily follow from the evidence before the trial court.
It seems that the case should have been sent back for new
trial with the direction to procure the testimony from Osier
and his associates. However, since the Supreme Court held
in the Pan-American case67 that the naval reserve con

tracts and leases were not authorized by the Act of June 4,
1920, the contracts and leases were void irrespective of
fraud.
The Circuit Court of Appeals, having concluded that the

lease and contract were procured through fraud and cor

ruption, and that the appellees are mala fide trespassers on

the government lands, held that no credit for expenditures
can be allowed them by the court, and that a full account
ing of the value of the oil extracted must be rendered, and
that credit for money expended in carrying out the con

tract must come from Congress, if any relief is due. The
case is remanded with direction to cancel the lease and
contract as fraudulent, enjoin further trespassing upon the
reserve, and for an accounting by the Mammoth Oil Corn-

interest in the Humphreys contract, where a profit of $6,000,000 re

mained to be realized, for $400,000 to the Prairie and Sinclair Crude
unless the latter company or its officers were influential with the
Continental Trading Company. It concludes that "this Continental

Trading Company, Limited, was merely the agency of some of the

gentlemen who sat around the luncheon table in New York negotiating
for the purchase of the Humphreys oil, and was to do as a corporation
what these gentlemen were evidently not willing to undertake as

principals.
14 F. (2d) 705, 730.

67 Note 53 supra.
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pany for the value of all oil and other petroleum products
taken under the lease and contract.68
It appears that under the lease the TVtammoth Oil Com

pany constructed tanks and other operating facilities on

the reserve. In January, 1923, the Sinclair Crude Oil Pur
chasing Company bought from the Mammoth Company
the tanks already constructed and others being built
thereon. It claims the right to remove these tanks. This
is denied on the ground that the Purchasing Company oc

cupies no better position than the Mammoth. The Sinclair
Pipe Line Company built the one thousand mile pipe line

provided for in the lease and constructed a pumping sta

tion, pipe line and other necessary equipment on the reserve

for the transportation of oil therefrom. It claims the

right to remove this equipment which is also denied on the

ground that the Pipe Line Company is in no better position
than the Mammoth Company. Since the tanks, pipe line
and other improvements put upon the reserve were not au
thorized by Congress, the petitioners must abide the judg
ment of Congress as to the use or removal of the improve
ments or for any relief by way of compensation claimed by
them. The Circuit Court of Appeals was in all matters
affirmed by the Supreme Court.69 Since the pipe line from
the reserve to a point near Kansas City was completed it
would seem that it has become worthless property. It is
not perceived how the government could restrain the re

moval of anything outside the reserve unless by virtue of
its power over interstate commerce. In any event the cost
of labor lost in laying the pipe would be a great item. This

pipe line is reported to have cost $21,000,000.70 An item

ized statement by the Navy Department of the cash and

property values recovered by the Government as a result

of the cancellation of the Naval Reserve leases, shows

that a total of $47,137,696.28 was realized up to January
31, 1929. Of this sum, $10,744,108.57 represents the value

of the Pearl Harbor improvements, storage tanks and

fuel oil delivered to the government.708 In information

from the Treasury Department the amount of money re-

�8 14 F. (2d) 705, 733.
69 Mammoth. Oil Company v. U. S. 275 U. S. 13.
io 5 F. (2d) 330, 341.
roa n. Y. Times Feb. 1, 1929, 15:1.
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covered from 1927-1931 from public domain receipts, fines,
penalties and forfeitures, as a result of the cancellation
of the leases, is given in total as $30,052,811.52.70b This
sum includes only cash receipts and does not take into

account the value of property recovered, such as the Pearl
Harbor improvements nor the fuel oil delivered in the

storage tanks at that place.
A case growing out of the naval reserve leases is the

indictment against Sinclair under Revised Statutes, Sec
tion 102 for refusing to answer questions before the Senate
Committee.71 It will be recalled that on April 29, 1922, the
Senate passed the La Follette resolution providing for the

investigation of the naval reserve leases by the Committee
on Public Lands and Surveys. That resolution was sub

sequently amended by giving the committee full power to

subpceena and examine witnesses and require the produc
tion of papers and documents.71 Sinclair, after having
testified before the Senate Committee on numerous occa

sions, refused to give further testimony. Ten questions
were put to him by members of the committee, and he re

plied to each : "I decline to answer on advice of counsel on
the same ground."73 Section 102 provides : "Every person
who having been summoned as a witness by the authority
of either House of Congress, to give testimony or to pro
duce papers upon any matter under inquiry before either
House, or any committee of either House of Congress, wil
fully makes default, or who, having appeared, refuses to
answer any question pertaining to the question under in
quiry, shall be deemed guilty of a misdemeanor, punishable
by a fine of not more than $1,000 nor less than $100, and
imprisonment in a common jail for not less than one month
nor more than twelve months."74 Senate resolution No. 147

passed on February 7, 1924, directing the committee to
"ascertain what, if any, other or additional legislation may
be advisable, and to report its findings and recommenda
tions to the Senate" was in force at the time Sinclair was
called upon to testify. His refusal to testify was not based

70b Letter, Treasury Department, February 17, 1932.
7i Sinclair v. TJ. S. 279 U. S. 263.
72 Hearings, Leases Upon Naval Oil Reserves, 1-2.
73 Ibid. 2894-2900; notes 69-70 supra.
74 279 U. S. 263, 284.
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upon any constitutional privilege for protection against
self-incrimination. He was convicted and a fine of $500
and a three months' jail sentence was affirmed by the Su
preme Court. The enactment of Section 102 and Senate
resolution 147, and compelling the testimony of witnesses
thereunder were undoubtedly within the competency of

Congress and the Senate as an aid in its investigation of
the need and propriety for additional legislation.

Some time in October or November, 1929, Fall was con

victed in the Supreme Court of the District of Columbia of
receiving and accepting money as bribes in connection with
the naval reserve leases. He was sentenced to pay a fine
of $100,000 and serve one year in jail. On March 22, 1930,
Doheny was acquitted by a jury in the same court on the

charge of bribing Fall with $100,000 in connection with
the lease to the Pan-American Petroleum and Transport
Company on naval reserve No. I.75 There are circum
stances that differentiate the two cases and may account
for the juries arriving at opposite verdicts in the two cases.

Fall was a sworn official of the government, and Doheny
was not. Doheny testified at his trial and Fall did not.
Then the testimony in the Teapot Dome transactions were

admissible against Fall, while they were not against Do
heny. Fall's conviction was affirmed by the Court of Ap
peals of the District of Columbia,78 and certiorari was de
nied by the United States Supreme Court.77 We are not

aware that there has been any prosecution against Sinclair
charging him with bribery of Fall. It is clear that the

government has not sufficient evidence to secure any such
conviction. In 1926 Congress passed the Walsh Act which

provided for the service of subpoenas on United States
citizens residing abroad when their testimony was deemed

necessary in any cause pending in this country. Under
this Act Blackmer, then residing in Paris, was served with

subpoena there and directed to appear in Washington to

give testimony in the pending trial of Sinclair and

Fall on the charge of conspiracy. Blackmer failed

to appear and was proceeded against for contempt. Cer
tain property of Blackmer in this country was attached

75 N. Y. Times, March 23, 1930, Sec. 1, p. 1.
78 Fall v. United States, 49 F. (2d) 506.
77 Fall v. United States, 51 S. Ct. 657.
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out of which any judgment imposed might be satisfied.
Fines for two failures to respond to subpoena were im

posed against Blackmer. The Court of Appeals of the Dis
trict of Columbia affirmed the imposition of the fines and

held that the statute was constitutional.78 The United
States Supreme Court at the present term granted
certiorari in this case,78" and affirmed the decisions of the
lower Courts.78b
As to the present status of the navy oil lands there is

report from Admiral Rousseau that the reserves are not

being drained.79 The government has sealed the sixty-two
wells on Teapot Dome. Of the 135,000,000 barrels, the
estimated supply in that reserve, 3,500,000 barrels have

been taken out. Frequent tests are made by measuring the

gas pressure of these wells to ascertain if there is any

underground drainage going on. No lessening of such

pressure has been recorded. In the Elk Hills naval reserve
No. 1 there has been taken out 30,000,000 out of a total
estimated supply of 600,000,000 barrels in the reserve.

Many leases on this reserve are still in force. Out of 960
acres of government leases, there are now produced 225,000
barrels a month. In this tract is the Belridge Company
lease now producing 70,000 barrels a month. Of this lease,
the government failed to secure cancellation.80 The Pan-
American Company is still holding some leases on this
tract.81 Gas pressure tests are frequently taken in this
reserve. And the reserve is being constantly guarded by
a force of government experts. There is no law at present
authorizing the leasing of the naval oil lands. The Act of
June 4, 1920, is only designed to authorize the making of

protecting leases. Any further extensive development
must abide the action of Congress.

78 Blackmer v. United States, 49 F. (2d) 523.
7�a Blackmer v. United States, 52 Sup. Ct. 19.
7Sh Blackmer v. United States, Oct. Term, 1931, Nos. 200-201. See

p. 360 of this issue.
79 N. Y. Times, March 30, 1930, p. 18x.
so Notes 39-40 supra.
8i Note 40a supra.
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LIMITING THE PLEA OF SELF-INCRIMINATION
AND

RECENT ENLARGEMENT OF THE NEW YORK IMMUNITY
STATUTES

Max C. Rapacz

i

Past Development And Present Status Of The Plea

JUST
as a knowledge of the past enables historians to

predict the future, so here, a brief consideration of
the development of the plea together with the attitude

of the courts and the legislatures towards it may aid in
understanding the present state of authorities and in
prophesying its future course.

The Fifth Amendment to the Federal Constitution pro
vides that;�"No person shall be compelled in any criminal
case to be a witness against himself." This is but an em

bodiment of the old and honored maxim of the common

law�"Nemo tenetur seipsum accusare." 1 A great deal
has been written about the appropriateness of the pro
vision in the Constitution and the manner in which it be
came a part of the fundamental law of the land. But, re
gardless of the various views, it is a fact that the plea of
self-incrimination is one of the most thoroughly established

rights in our law. All but two states have embodied the

provision in their constitutions while Iowa and New Jersey
apply it as a part of their common law.2
The provision in the Federal Constitution would not

protect a witness against state action compelling him to

testify, for by a long line of decisions the Supreme Court
has held that the first ten amendments are restrictive of
National action only.3 And in Twining v. New Jersey the

iBx parte Tahbel, 46 Calif. App. 755, 189 Pac. 804 (1920); Mis-
kimmins v. Shaver, 8 Wyo. 392 (1899); Whaeton, Evidence (1888)
� 533.

2 Twining v. New Jersey, 211 TJ. S. 78 (1908); State v. Zdanowicz,
69 N. J. L. 619, 55 Atl. 743 (1903); State v. Height, 117 Iowa 650,
91 N. W. 935 (1902).

3 Barron v. Baltimore, 7 Pet. (TJ. S.) 243 (1833); Brown v. New

Jersey, 175 TJ. S. 172 (1899).
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Supreme Court expressly held that the exemption from

compulsory self-incrimination is not a privilege or im

munity of national citizenship guaranteed by the Fourt-
teenth Amendment against abridgment by the states.

Likewise, a constitutional provision does not bar the use,

in future prosecutions, of testimony freely given by a wit

ness. The witness may waive the privilege by voluntarily
answering the questions propounded to him.5 Similarly, a
defendant under prosecution waives his privilege by taking
the stand in his own behalf.6
Regardless of what may be done to limit the privilege in

the future, there is probably no constitutional right which
has been guarded by the courts with greater care than this
privilege against self-incrimination. In McKnight v.

United States, Mr. Justice Day said :

"No constitutional right has been the subject of more jealous
care than that which protects one accused of crime from being
compelled to testify against himself." 7

The quotation expresses the general attitude of our federal
courts. That liberal attitude is perhaps best exemplified
in the two leading cases of Boyd v. United States 8 and
Counselman v. Hitchcock.9 In the first the Supreme Court
held that the self-incrimination clause applied to the forced

production of documents by the defendant as well as to
the giving of oral testimony. It declared unconstitutional
a revenue act which authorized a court of the United States
to require a defendant, upon motion of the government at
torney, to produce his private books and papers in court
for the purpose of aiding the government in establishing
a forfeiture or penalty. The decision was logical enough
and consonant with the Fifth Amendment, for requiring
one to produce documents and papers that will aid in his

4 Twining v. . New Jersey, supra note 2.
5 People v. Nachowicz, 340 111. 480, 172 N. E. 812 (1930-); United

States v. Com'r of Immigration, 273 U. S. 103, 113, 47 Sup. Ct. 302

(1926).
� Salibo v. United States, 46 F. (2d) 790 (C. C. A., 5th, 1931) ; Morris

v. Commonwealth, 231 Ky. 838, 22 S. W. (2d) 295 (1929); See Cham-

berlin.v. Willson, 12 Vt. 491, 493 (1840).
i 115 Fed. 972, 981 (C. C. A., 6th, 1902).
8 116 U. S. 616 (1885).
�142 U..S. 547 (1892).



SELF-INCRIMINATION 331

conviction is testifying against one's self as much as if the
same testimony were given orally. But the court did not
stop with the decision. After arguing strongly for a

liberal construction of the constitutional provision against
self-incrimination as well as of other provisions of the
Constitution involving the security of person and property
to the end that these rights may not be gradually Whittled
away, the court made two further assertions that tended
greatly to extend the scope of the privilege. It asserted
that the privilege of self-incrimination is applicable to
documents sought even under a lawful official search and
that documents obtained by an unlawful official search
could be excluded from evidence under the Fourth Amend
ment which prohibits unlawful searches and seizures.
Later these assertions became definitely established as a

part of the law in the federal courts. Gouled v. United
States10 definitely fixes the rule that even if evidence is
obtained under a search warrant, it cannot be used against
the defendant if it merely possesses a purely evidential
value as distinguished from such things as liquor, gamb
ling devices, etc., which have a pecuniary value as contra
band and which are more direct instruments of crime. As
to the latter class of things, it is recognized even in the

Boyd case that they may be used in evidence against the
defendant. In the Gouled case part of the evidence against
the defendant was supplied by papers taken from his office
under search warrants issued in conformity with an act of

Congress and the defendant was convicted of a conspiracy
to defraud the United States. The Supreme Court held
that the admission of the papers was a violation of both
the Fourth and Fifth Amendments. The Court said that
the papers had no pecuniary value and that the govern
ment had no other interest in them than as evidence

against the accused. In Weeks v. United States 11 the court
practically makes it mandatory upon the federal courts to

prevent the use of evidence which has been seized by fed
eral agents in violation of the Fourth Amendment.
In the last two cases the Court recognizes a mutual re

lationship between the two amendments and uses one to

"255 U. S. 298 (1920).
"232 U. S. 383 (1914).
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aid the other in behalf of the witness or the defendant as
the case may be. Thus, the assertions in the Boyd case

have been translated into law for the federal courts. The
case not only pointed out a more liberal future course for

the plea in the federal courts but also exercised an in
fluence upon many state courts both in respect to the use

of evidence secured by unlawful official search and in re

gard to invoking the plea of self-incrimination to withhold
from surrender documents sought even by lawful official
search. This expansion of the privilege continued in the
face of a great deal of criticism."
In Counselman v. Hitchcock 13 it was urged on behalf of

the United States that an investigation before a grand jury
was not a criminal case within the meaning of the constitu
tional provision. The Court held that the Amendment does

apply to such investigations and that witnesses are entitled
to the protection of the privilege. Again the Court assumed
the same liberal attitude towards the personal guarantee
provisions in the Constitution that characterized the earlier
Boyd case. The trend in the lower federal courts has been
the same and state courts generally have shown as much
regard for the privilege as the federal courts.
In a recent California case, where the lower court was

trying to keep the privilege within narrow bounds by find
ing a waiver, the higher court on appeal said :

"We are not at all inclined to whittle away at these safeguards
of American liberty until they become nothing but shallow pre
tenses, but rather, we would, whenever proper and possible, give
them renewed vigor and vitality." i*

In one of the more interesting state cases a Pennsylvania
court held it error for the trial court to permit the attorney
for the state to ask, in open court, whether the defendant
on trial for murder had received a certain letter from an

attorney for the deceased.15 Through the letter the at
torney for the state wished to show that deceased had
threatened the defendant with ouster proceedings. The
court held that the mere demand to produce the letter was

isWigmobe, Evidence (1923) � 2184.
13 Supra note 9.
i* Ex parte Berman, 105 Cal. App. 37, 43, 287 Pac. 125, 127 (1930).
" Commonwealth v. Valeroso, ,

273 Pa. 213, 116 Atl. 828 (1922).
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a violation of the defendant's constitutional privilege not to
testify against himself because of the inference that the
jury might draw from his refusal to comply with the de
mand. Another court, in a civil case, held that even if a
statute enacted for the benefit of creditors practically be
comes useless the court is not justified in narrowing the
constitutional privilege.16 And in the last case decided, at
the time of this writing, the eminent Justice Cardozo, after
holding that it was not within the power of the Legislature
to grant immunity by a joint resolution said :

"We are not unmindful of the public interests, of the insistent
hope and need that the ways of bribers and corruptionists shall
be exposed to an indignant world. Commanding as those inter
ests are, they do not supply us with a license to palter with the
truth or to twist what has been written in the statutes into some

thing that we should like to see.""

All through its history the trend has been towards an

expansion and protection of the privilege in various ways.
In the earlier cases the courts very readily awarded the
privilege in the usual case. A few cases even allowed the
privilege for the purpose of preventing disgrace to the
witness.18 The extension from criminal to civil cases,
though at first conceded with some hesitation, became
established without any opposition and today a witness in
a civil suit will be protected from giving evidence which
might later be used against him in a criminal proceeding.1*
The progress continued until investigations before legis
lative committees 20 and before coroners' juries 21 were

brought within the scope of the privilege.

"Ex parte Meyer, 18 S. W. (2d) 560, (Mo. App. 1929).
"Doyle v. Hofstader, 257, N. Y. 244, �, 177 N. E. 489, 497 (1931).
is People v. Herrick, 13 Johns (N. Y.) 82 (1817); See also Brown v.

Walker, 161 U. S. 591, 631 (1896) and other authorities cited therein.
Justice Field, in Brown t. Walker, as late as 1896, still argued that
the privilege extends to disgracing testimony. His view, however, is
not followed by the courts today.
^Wilkins v. Malone, 14 Ind. 153 (1860); Karel v. Conlan, 155 Wis.

221, 144 N. W. 266 (1913); Wilson v. Ohio Farmers Ins. Co. 164 Ind.
462, 73 N. E. 892 (1905); McCarthy v. Arndstein, 266 TJ. S. 34 (1923).

20 Emery's Case, 107 Mass. 172 (1871); People v. Sharp, 107 N. Y. 427,
14 N. E. 319 (1887).

21 People v. Mondon, 103 N. Y. 211 (1896).
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Another line of cases shows that questions of doubt have
always been resolved in favor of the witness, and the privi
lege allowed.24 The courts will not permit the privilege to

be defeated by circumvention and rather favor assisting
a witness in claiming the privilege when he is entitled to it.
So where a defendant was subpoenaed to appear before a

grand jury and it did not inform him that it was his con

duct which was being investigated, the court held that the
indictments against him were invalid.23 An attorney may

properly advise the witness of his privilege in open court
without being guilty of any offense.2* And it is usual and
proper for the court to caution a witness that he is not
bound to answer questions where his answers would tend
to incriminate him, and some of the authorities go so far
as to hold that it is the duty of the court to do so.*5 It is

regarded as the better practice not only to notify a witness
that he will not be compelled to answer incriminating ques
tions, but also, to warn him when a particular question is
asked which has that tendency, especially if the witness
belongs to an ignorant class.28 In some instances the courts
practically claim the privilege for the witness by recogniz
ing it even before the witness claims it where it seems

evident to the court that incriminating questions are in
tended to be asked. So the privilege has been recognized
by the courts in some cases without even requiring the wit
ness to take the stand.27
However, in spite of the firmness with which the privi

lege has become established in our law and the liberality of
the courts towards the privilege, there are at least three
possible ways of limiting it: (1) By constitutional amend
ment; (2) by the passage of immunity statutes; (3) by a

closer scrutiny of the questions on the part of the courts.
It is the second method which has thus far attracted most

"People ex rel. Taylor v. Forbes, 143 N. Y. 219 (1894); Woolson
Spice Co. v. Columbia Trust Co. 193 App. Div. 346, 183 N. Y. Supp. 400
(1820); People v. Newraark, 312 111. 625, 144 N. E. 338 (1924).

� State v. Edgerton, 80 Fed. 374 (D. C. D., Mont. 1897).
"United States v. Herron, 28 F. (2d) 122 (D. C. N. D. Gal. 1928).
� 40 Ctc. 2547.
26 Davis v. State, 122 Ga. 564 (1905) ; Anderson v. State, 8 Okl. Cr. 90,

126 Pac. 840 (1912).
2' People v. Priori, 164 N. Y. 459, 58 N. E. 668 (1900) ; State v. Medley,

178 N. C. 710, 100 S. E. 591 (1919).
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attention while the first has hardly been considered or at
tempted. The third method has only become evident
through a few well considered cases within very recent
years.
Congress and the state legislatures may, by statute,

grant immunity from prosecution for any crime disclosed
by the answer and then the witness must answer. The
United States Supreme Court sustained the constitution
ality of such a statute passed by Congress compelling a

witness to testify before the Interstate Commerce Com
mission under a grant of immunity from prosecution there
after.28 It was argued that there was an incompatability
between the Fifth Amendment and the Act of Congress but
the court sustained the statute by a five to four decision
saying :

"While the constitutional provision in question is justly regarded
as one of the most valuable prerogatives of the citizen, its object
is fully accomplished by the statutory immunity and, therefore,
the witness was compellable to answer." �

On the other hand, Justice Field, dissenting, argued that
the constitutional provision was intended to protect a wit
ness even against disgrace, and that the rights of the wit
ness are violated even though he is no longer subject to
prosecution. But the view of Justice Field never had much
following. It is now also well settled in the state courts
that a witness cannot invoke the privilege if granted im

munity.30 In Doyle v. Hofstader31 the constitutionality of
an immunity statute was again recently considered by the
New York Supreme Court. It was strongly urged upon
the court that the constitutional exemption is absolute and
complete, permitting the witness "to lock up the secret in
his own heart and does not permit the evidence to be taken
from him at all." The court held the statute constitutional
and not in conflict with the state constitutional provision
that�"No person shall be compelled, in any criminal case,

28 Brown v. Walker, supra note 18.
29/6id. 610.
30 People ex rel. Hackley v. Kelley, 24 N. Y. 74 (1861); People v.

Sharp, supra note 20; Davison v. Guthrie, 186 Iowa 211, 172 N. W. 292

(1919); Floyd v. State, 7 Tex. 215 (1851); Doyle v. Hofstader, supra
note 17; Whakton, Criminal Evidence, (1912) � 464.

3i Supra note 17.
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to be a witness against himself." It was sufficient that
the statute indemnified or protected the witness against the
consequences of his testimony.
Such, then, is the foreground and history which cannot

be disregarded in any attempt to limit the privilege. The

past history may also serve to explain the attitude of the

legislatures and the courts in dealing with immunity
statutes today.

n

The Doyle Cases And The Recent Enlargement Of The New
York Immunity Statutes

Many states have enacted immunity statutes for the pur
pose of securing more easily, evidence in certain classes of
offenses such as bribery, gaming, election frauds and other
similar crimes where two or more persons are likely to be

cooperating in the commission of the offense. New York
had such a statute but it proved inadequate in carrying on

an investigation undertaken by the 1931 Legislature. Con
sequently, the Legislature was called in special session to

enlarge the existing immunity statutes. The statutes were

enlarged with a furor and amidst such accusations of an
attempt at political aggrandizement by the majority party
as is seldom equaled. It all came about because an ex-

veterinarian, who had an "amazingly successful" practice
before the municipal board of standards and appeals in
pleading building permits, challenged the power of a legis
lative committee appointed to investigate various city de
partments of New York City. The Committee, now

familiarly known as the Hofstader or Seabury Committee,
was appointed by a joint resolution of the Senate and As
sembly in March, 1931.32 The Committee set about its
task of discovering why New York City was becoming so

notorious for crime, corruption, and graft. The recru

descence of some violent and atrocious crimes in the sum

mer, when defiant gangsters mowed down innocent children
who stood in the path of their fire to dispose of one of their
kind, caused the state and local authorities to doubt whether
the existing criminal statutes were adequate and whether

32 Preamble to c. 773, Laws of New York, Extraordinary Session
(1931).
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extraordinary measures might not be necessary. There
was a series of spectacular events which, together with
promises of interesting future consequences, caused rever

berations throughout the press of the entire nation. The
nation had called to its attention, as seldom before, the
partnership of corruption and crime and the need of mod
ernizing the weapons for fighting crime.
In the course of its investigations the Committee had

subpoenaed the ex-veterinarian as a witness to learn from
him if he had split the enormous fees which, according
to rumors, he had received,33 and whether he had bribed
any political leader or public official. But he refused
to answer any questions put to him by the Committee on

the ground that the answers would incriminate him. He
was thereupon adjudged guilty of contempt, first, by the
Committee and then by the Supreme Court, Appellate
Division, First Department.34 The Appellate Division
having affirmed the order of the Special Term, he carried
his case to the Court of Appeals.35
On appeal, the state urged that the witness should be re

quired to answer on the ground that he would be exempt
from prosecution later under section 381 of the Penal Law
as to the completed crime of bribery,36 by section 584 of
the Penal Law as to the crime of conspiracy,37 and as to

33 Newspaper estimates, according to the Doyle case, placed the total
of fees received over a few years at $2,000,000.

34 233 App. Div. �, 251 N. Y. S. 802 (1931).
35 Doyle v. Hofstader, supra note 17.
36 Sec. 381, Penal Laws provides as follows : "A person offending

against any provision of any section of this chapter relating to bribery
and corruption, is a competent witness against another person so

offending, and may be compelled to attend and testify upon any trial,
hearing, proceeding, or investigation, in the same manner as any other
person. But the testimony so given shall not be used in any prosecu
tion or proceeding, civil or criminal, against the person so testifying.
A person so testifying to the giving of a bribe which has been accepted,
shall not thereafter be liable to indictment, prosecution, or punishment
for that bribery, and may plead or prove the giving of testimony
accordingly, in bar of such an indictment or prosecution." (Cahill's
Consol. Laws of N. Y. 1930).

37 Sec. 584, Penal Laws, reads as follows : "No person shall be excused
from attending and testifying, or producing any books, papers or other
documents before any court, magistrate, or referee, upon any investi
gation, preceding or trial, for a violation of any of the provisions of
this article, upon the ground or for the reason that the testimony or
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any and all crimes by the joint resolution 38 of the two

Houses of the Legislature. Upon an examinuation of sec

tion 381 the court concluded that the immunity granted by
that section was limited and narrow; that it relieved the

witness of the risk of prosecution in one situation only;
that he must have testified to the offer or giving of a bribe

which has been excepted; that if there has been a con

spiracy to bribe without acceptance the supposed exemp

tion fails to protect; and that if there has been an offer
without acceptance, it fails again.
Then the court considered the effect of section 584 in

respect of any possible prosecution for a criminal con

spiracy. The state contended that the risk of prosecution
for conspiracy was very "remote and unsubstantial" but
the court thought that a very real risk existed unless the

statute removed it. Again the court held that the statute
was inadequate to protect the witness against such prosecu
tion, pointing out that it would be easier to proceed with
success under the conspiracy statute for conspiracy to

bribe than to prove a bribe and acceptance thereof by some

public official, and that it was a likely course for the prose
cution to choose. The court concluded that the protection
of section 584 was limited to an investigation, proceeding,

evidence, documentary or otherwise, required of him may tend to con

vict him of a crime or to subject him to a penalty or for forfeiture;
but no person shall be prosecuted or subjected to any penalty or for

feiture for or on account of any transaction, matter or thing concern

ing which he may so testify or produce evidence, documentary or

otherwise, and no testimony so given or produced shall be received

against him upon any criminal investigation, proceeding or trial."

(Cahill's Consol. Laws of N. Y. 1930).
38 By the terms of the joint resolution creating the legislative com

mittee, the Legislature provided : "Whenever in its judgment the public
interest demands, the committee may determine that a person shall

not be excused from attending and testifying before said committee . . .

on the ground that the testimony . . required of him may tend to

incriminate him or to subject him to a penalty or forfeiture; but no

person so attending and testifying . . . who has duly claimed excuse or

privilege, which would be sufficient except for this provision of this

resolution and which said excuse or privilege has been expressly
denied by the committee, shall be subject to prosecution or to any

penalty or ferfeiture for or on account of the transaction, matter or
thing concerning which he may as aforesaid testify ... in obedience to

its subpoena." (See Doyle v. Hofstader, 257 N. Y. �

, 177 N. E. 489,
493).
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or trial before a court, magistrate, or referee. It thought
the conclusion "inescapable" that the witness if compelled
to testify, would still be subject to indictment and prosecu
tion for conspiracy.
As to the power of the Legislature to grant any addi

tional immunity by the joint resolution, the court held that
it could not be done. It was of the opinion that any ad
ditional grants of immunity must come through an act of
the Legislature approved by the Governor in the same man

ner as any other law.
So the court concluded that the witness may be com

pelled to testify as to any completed acts of bribery be
cause as to those he brings himself within the protection
of section 381 and must, therefore, answer whether pay
ments were accepted by an officer. He was properly held
in contempt of the Committee when he refused to answer

the question: "Did you bribe any public official?" The
court ordered a modification of the order of the Special
Term and the Appellate Division to the effect that the wit
ness stand committed until he answered the question,
such imprisonment not to exceed thirty days. After this
decision the witness was again produced before the Com
mittee to answer the following questions :

"Q. Will you now tell this Committee whether or not
you gave a bribe to any public official and if so to whom?
A. I did not give a bribe to any public official. The an

swer is No."
"Q. You remember that I put that question to you on

July 31st? A. I do."
"Q. You remember that your answer then was that to

answer it would incriminate you? A. I do."
"Q. Are you now trifling with this Committee or are you

making a serious and truthful answer? A. I am making a

serious and truthful answer."
By a vote of five to four, the Committee declined to attest

that the witness had purged himself of contempt. His
release was then sought on a writ of habeas corpus in a

proceeding in. the Supreme Court, Special Term, New York
County, and the Court held that he had answered the ques
tion that the order of the Court of Appeals required him
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to answer and that he had discharged himself of contempt
and must be released.39
The decision of the Court of Appeals on August 10th

showed a need for broadening the existing immunity
statutes and everyone, including the Hofstader Committee,
the Legislature and the Governor busied themselves to save

a city reported as being strangled by a system of graft and
corruption. The Committee was being blocked at every
turn, so Judge Samuel Seabury, counsel for the Committee,
called upon the Governor to convene a special session for
the purpose of enlarging the immunity statutes so that the
Committee might grant general immunity to witnesses.
The Governor sent out a call the day after the request
reached him, asking the Legislature to meet in special ses
sion on August 25th. That was a quick answer to the
request of the Committee and evidence that the Democratic
Governor would in no way hamper the investigations au

thorized by a Republican Legislature. The necessary bills
were promptly passed and the Governor approved them on

August 28, 1931. The new statutes, probably make it im
possible for a witness to balk the Committee by refusing to
answer a question on the ground of self-incrimination.40
The statutes are intended to furnish complete immunity to
any witness as to any question or answer before the Com
mittee. But in view of what little has been accomplished

39 People ex rel. Palk v. Sheriff of New York Co. '252 N. Y. Supp. 387
(1931).

� Chapter 773, Laws of New York, Extraordinary Session (1931)
provides as follows: Section 1. "When used in this chapter 'committee'
shall be deemed to refer to and mean the joint legislative committee
of the senate and the assembly, appointed pursuant to the joint reso
lution adopted by the senate and the assembly on March twenty-third,
nineteen hundred thirty-one, to investigate, inquire into and examine
the administration and conduct of the various departments of the
government of the city of New York, and of the counties, the state and
local courts, and other agencies geographically included within said
city."
Section 2. "No person shall be excused from testifying, or from

answering any question or questions, or from producing any papers,
books or documents, before the committee pursuant to subpoena, on the
ground that such testimony, answer or answers, or evidence, docu
mentary or otherwise, would, or might tend to, incriminate him or
subject him, to indictment, prosecution, penalty or forfeiture, but such
person shall not be liable to indictment or prosecution, or to any
penalty or forfeiture, for, or on account of, the transaction, matter or
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under some immunity statutes it still remains to be seen

how beneficial these shall prove to be in fighting crime.
No doubt, some witnesses will talk more freely, but judging
from press reports since the passage of the statutes, wit
nesses are still "trifling" with the Committee giving eva

sive answers and obviously untruthful answers. However,
there is this difference now : A witness can be compelled to
answer and if he answers untruthfully, he may be prose
cuted for perjury, whereas if not given immunity, he could
rely upon his privilege of not answering at all and that
was the end of the matter. But if the witness answers,

though falsely, he cannot be detained for contempt, and
the only recourse against him is under the perjury stat
utes.41 What difficulties the state will encounter in secur

ing convictions under the perjury statutes is another

problem.
It may be worthy of note, for purposes of future observa

tion of the success or failure of these statutes, that they
were purely partisan measures. While the bills were being
rushed through there were political repercussions from
coast to coast. Senator Samuel Hofstader, an obscure
member of the Investigating Committee became a known

figure by shouldering the burden of arguing for the bills.
There were reports of the Tammany Hall Organization

thing concerning which he may so testify, answer any question or

questions, or produce evidence, documentary or otherwise."

Section 3. "This act shall take effect immediately."
Chapter 774, Laws of New York, Extraordinary Session (1931)

provides :

Section 1. "Section five hundred and eighty-four of the penal law,
is hereby amended to read as follows : No person shall be excused from

attending and testifying, or producing any books, papers or other

documents before any court, magistrate, or referee, or before any joint
legislative committee, upon any investigation, proceeding or trial, for
or relating to or concerned with a violation of any of the provisions of

this article, upon the ground or for the reason that the testimony or

evidence, documentary or otherwise, required of him may tend to

convict him of a crime or to subject him to a penalty or forfeiture;
but no person shall be prosecuted or subjected to any penalty or for

feiture for or on account of any transaction, matter or thing concerning
which he may so testify or produce evidence, documentary or other

wise, and no testimony so given or produced shall be received against
him upon any criminal investigation, proceeding or trial."

Section 2. "This act shall take effect immediately."
� People ex rel. Falk v. Sheriff of New York Co., supra note 39.
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breaking with Governor Roosevelt because he gave a help
ing hand in passing a law which enables a Republican Com

mittee to follow the "trail of the tiger" more easily. There

were cries of "crucifixion" of the Democratic party and

anxiety that an outstanding aspirant for the Democratic
nomination had risked his chance to be named standard

bearer. In the meantime charges of all sorts were being
made on the senate floor. The opposition charged the Re

publican leaders with engineering the move to stop the

"momentum" of the Presidential candidacy of a "great"
Governor and denounced the bills as "unfair, unjust, in
human, despotic, high-handed, and unnecessary,"411' while
the proponents charged that New York today, with its

Tammany Government, is a community of widespread
graft "where policemen are pals with criminals." The

birth of the bills in the midst of such an environment would
seem to augur against any great success.

in

Construction Of Immunity Statutes Generally

The number of decisions interpreting the various stat
utes is not large and until within recent years there have
been few cases which have considered the matter with any

degree of thoroughness.4"
Doyle v. Hofstader,*2 in which Justice Cardozo wrote the

opinion, is one of the most carefully considered cases. The

4ia The Literary Digest, September 12, 1931, p. 6.
41b The writer has omitted the consideration of one group of inter

esting cases which have arisen in connection with the construction and
application of immunity statutes. They are the cases dealing with
whether a witness is required to answer when a state statute grants
complete immunity but the witness still claims the privilege on the
ground that his answers would tend to incriminate him under the
laws of a sister state or of the United States. A similar problem
arises when immunity is granted by an Act of Congress and the wit
ness insists on the privilege because the answers might disclose
evidence which may lead to a prosecution in the state courts. The
weight of authority probably favors the rule that the privilege against
self-incrimination extends only to crimes for which one may be prose
cuted within the jurisdiction and consequently, the witness must
answer. Note (1927) 40 Hakv. L. Rev. 657.

42 Doyle v. Hofstader, supra note 17.
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court upheld the power of the Legislature to extend the
immunity in bribery cases beyond what the New York Con
stitution 43 itself granted in such cases, thus sustaining the
then existing statutes. But as was previously observed,
the New York Court followed a rule of strict construction
and held the application of the statutes within narrow

bounds. In this the court was only adhering to the gen
eral rule in the construction of such statutes from the be
ginning of their enactment by the states. The rule has
been to construe the constitutional provision against self-
incrimination liberally and the immunity statutes strictly.
The statutes are usually restricted in scope and witnesses
have been protected only within the scope of the statute as

to any answer given.
The ieading case of Counselman v. Hitchcock 44 perhaps

illustrates the general attitude of the courts towards these
statutes better than any other case. In addition the case

shows that the interpretation of these statutes presents
numerous and difficult problems for the courts. In that
case the defendant was called as a witness in an investiga
tion by a grand jury. It was urged by the United States
that an investigation before a grand jury was not a crimir
nal case within the meaning of the constitutional provision
and also that the defendant was protected by an existing
immunity Act of Congress. The Supreme Court held that
the Federal Constitutional provision against self-incrimi
nation was broad enough to include any investigation which
might tend to show that the witness himself had committed
a crime and further held that the Immunity Act in ques
tion was not coextensive with the constitutional provision,
and therefore, the defendant was privileged to refuse to
answer. The decision clearly placed witnesses under the
constitutional protection of not giving oral testimony in
practically any kind of an investigation. The court was

also of the opinion that it was a criminal case within the
constitutional provision. In this the court overruled

43 Art 13, sec. 3 of the New York Constitution authorizes the exemp
tion of a briber who testifies to the giving or offering of a bribe on the

prosecution of a public officer for accepting it. The statute gives like
exemption to one who testifies to a like eflect on any trial, hearing,
proceeding or investigation. (Cahill's Consol. Laws of N. Y. 1930).

44 Supra note 9.
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People v. Kelly, 15 an earlier New York ease which had held
that the New York constitutional provision against self-
incrimination applied only to prosecutions against the per
son himself. The Kelly case is one of the earliest cases

involving the constitutionality and construction of a bri

bery immunity statute. In sustaining the statute and

affirming the judgment of contempt, the New York court

said:

"The primary and most obvious sense of the mandate is that a

person prosecuted for a crime shaU not be compelled to give evi

dence on behalf of the prosecution against himself in that case." 46

The court was of the opinion that if the information
elicited should facilitate the discovery of other evidence by
which the witness may be subsequently convicted, that is
an incidental consequence against which the constitution
does not protect him. Perhaps, if our courts could have
foreseen the modern development of crime they might have
followed some such limited view of the privilege instead of
the liberal view expressed in Boyd v. United States and
Counselman v. Hitchcock. At any rate, the lower federal
courts have adhered to the liberal view of those two cases.4'
The state courts have likewise followed the Boyd and

Counselman cases and not the Kelly case. So in Emery's
case 48 the Massachusetts Court discharged a witness of

contempt of a legislative committee investigating the state
police on the ground that an immunity act passed spe
cifically to facilitate the investigation was not as broad in
scope as the Massachusetts constitutional provision. The
court distinguished the Kelly case on the ground that the
New York constitutional provision was not as broad as the
Massachusetts provision. However, it is doubtful whether
the distinction was warranted on the basis of the difference
in wording alone. In Commonwealth v. Bell,49 one of the
earlier Pennsylvania cases involving bribery, the court held
that the witness could be compelled to testify. But in that
case there was a broad statute compelling any competent

� People ex rel. Hackley v. Kelly, supra note 30.
81.

"Foot v. Buchanan, 113 Fed. 156 (C. C. N. D. Miss. 1902).
� Supra note 20.
49 145 Pa. 374, 22 Atl. 641 (1891).



SELF-INCRIMINATION 345

witness, except the defendant actually on trial in the crimi
nal court, to testify in any proceedings, civil or criminal,
unless the answer would tend to incriminate in the opinion
of the trial judge, and another statute prohibited the use

of the testimony given by a witness in bribery cases.

In the Kelly case there is some evidence of the policy of
the immunity statute being considered, but in the two
latter cases mentioned there is no discussion indi
cative of any policy in construing such statutes except that
it is for the trial judge and not the witness to determine
whether an answer would tend to incriminate. Lockett v.
State 50 is a more recent case holding that it is for the judge
to decide under the particular statute whether the question
is incriminating, but the decision gives no other aid in
furtherance of any policy of interpretation. In contrast to
these cases we have an occasional case, even among the
earlier cases, like Bradley v. Clark,51 where the California

Supreme Court made a fairly thorough study of the various

problems that present themselves in interpreting and ap

plying immunity statutes. The trial judge had sustained a

witness on his bare declaration that the answer tended to
incriminate him while at the trial of another for violation
of the California Purity of Elections Act. The court, on

appeal, held that the trial judge was not justified in sus

taining the witness without a showing to the satisfaction of
the judge that the answer would tend to incriminate. The

higher court after a thorough examination and considera
tion of the Act did not find anything that, in its opinion,
would make the witness guilty of an offense even if he ac

cepted a promise of patronage in return for his vote and
further concluded that should it constitute an offense under
the Act, the witness would be protected under another
section of the Act under which he could plead in bar of

any indictment, information or prosecution, the giving of
such testimony. In Overman v. State,52 the witness had
been indicted with three others for abortion of the de
ceased. The prosecution against him was dropped so that
he might testify against the others under the protection of
an immunity statute which clearly would have protected

50 145 Ark. 415, 224 S. W. 952 (1920).
51133 Cal. 196, 65 Pac. 395 (1901).
52 Overman v. State, 194 Ind. 483, 143 N. E. 604 (1924).
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him from further prosecution for abortion. The witness

still refused to answer questions regarding his acquaint
ance with the deceased and the co-defendants on the ground
that the answers might have connected him with other
crimes against which the immunity statute would not pro
tect him. The higher court reversed the judgment of con
tempt, holding that the Indiana statute was not broad

enough to protect the witness against prosecution for other
crimes which he might divulge and therefore it would re

sult in a violation of the constitutional provision�"No

person shall be compelled to testify against himself," which
the court held, has reference not only to the particular
crime under prosecution but to all prosecutions for all other
crimes.53 The court held further that the witness was not
under any burden of explaining how the answer might tend
to incriminate him, the rule in Indiana being that the court
is authorized to determine whether the answer might in
criminate the witness, but that in determining this the
court is bound by the statement of the witness as to its
effect unless it clearly appears from the examination and
circumstances before the court that the witness is mistaken
or refusal is based on purely contumacious grounds. In
Ex parte Werner,5i a statute made it an offense to frequent
gambling houses. When the state sought to compel a wit
ness to testify against X and Y for operating a gambling
house and asked him if he had ever been upstairs in a par
ticular building, the court held that he was not required to
answer because the particular immunity statute under
which the defendant was offered immunity did not include
gaming, being definitely limited to certain acts not includ
ing gaming.
The cases discussed above show that the scope of opera

tion of the various statutes is dependent to some extent
upon the wording of the particular constitutional provision,
to a large extent upon the wording of the particular im
munity statute and to some extent upon the attitude of
the court. It is therefore difficult to draw any general con
clusions from the cases that would hold in all jurisdictions.

53 Cf. People v. Kelly, supra note 30, where the New York Court held
that the constitutional provision against self-incrimination applied
only to prosecutions where the person himself was on trial.
5*46 R. I. 1, 124 Atl. 195 (1926).
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However, it seems to be pretty well settled that any im
munity statute to supplant the constitutional provision
must clearly be as broad and offer as complete protection
as does the constitutional provision,55 and that it is for the
trial judge to determine whether the answer will tend to

incriminate, and if so, whether the witness is protected
under some existing immunity statute and, therefore, com
pellable to answer.

The difficulties and uncertainties which exist in the con

struction and application of immunity statutes generally
and the impotency of the usual limited type of statute are

well illustrated by a series of cases decided within one

jurisdiction, the State of Illinois. In People v. Argo,� the
defendant was called as a witness before a grand jury
investigating the specific offense of bribery of the police
by a gaming house proprietor in whose place of business
the witness had been employed. The defendant refused to
answer certain questions even after an order had been
entered by the court under an immunity statute 57 purport
ing to release the defendant from all liability as to future

prosecution or punishment on account of any matter to
which he might be required to testify. The defendant still
refused to answer on the ground that the answers would
tend to incriminate him in gaming and that the immunity

55 Overman v. State, supra note 52 ; Doyle v. Hofstader, supra note

17; Counselman v. Hitchcock, supra note 9.
56 237 111. 173, 86 N. E. 679 (1908).
57 The section of the statute under which the immunity order was

entered reads as follows: "Whenever, in any investigation before a

grand jury, or the trial of any person charged with any offense men

tioned in either of the four preceding sections, it shall appear to the
court that another person than the one charged is a material and

necessary witness in the case, and that his testimony would tend to

criminate himself, the court may cause an order to be entered of

record that such witness be released from all liability to be prosecuted
or punished on account of any matter to which he shall be required to

testify; and upon such order being entered, such witness shall be com

pelled to testify; and if he shall testify, such order shall forever after
be a bar to any indictment, information or prosecution against him
for such matter. And when any such witness it admitted to testify
on the trial, and does so testify, the defendant shall also at his own

request be deemed a competent witness, but his neglect or refusal to
testify shall not create any presumption against him, nor shall the
court permit any reference or comment to be made to or upon such

neglect or refusal." (c. 38, � 82. Smith's Rev. Stat. 1921.)
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statute in question would only protect him from prosecu
tion for bribery. The court sustained the defendant in his
narrow view of the scope of the statute the whole of which
related to the offense of bribery. The answers to some of
the questions would have tended to prove bribery although
at the same time showing a criminal connection with gam

ing. It would seem that when a statute such as the one in
volved grants immunity to a witness for "any matter to
which he shall be required to testify" in any investigation
of bribery, that the immunity is not limited to prosecution
of the witness for the specific offense of bribery but ex
tends to any matter disclosed by a witness which is rele
vant to the inquiry of bribery including immunity from
prosecution for gaming if such an offense should be inci
dentally disclosed in the course of the inquiry. Similar
statutes had been so construed in other states.58 But the
Illinois Court said :

"To so construe the statute would deprive a witness for whose
benefit such immunity order has been entered, of all his constitu
tional privilege, not only with respect to his connection with the
offense of bribery, but all other offenses as well. Such con

struction does not appear to us to be consistent with the language
nor within the reasons which manifestly led to the enactment of
the statute." 59

The effect of this strict construction was to cripple any
investigations of bribery and to practically render futile
the efforts of the Legislature in passing an Act obviously
designed to obtain testimony from those who are in the
best position to give it.
In People v. Boyle,� the grand jury was investigating

whether certain named persons had bribed the jurors in the
case of People v. Len Small.91 The witness refused to an
swer a series of questions and was sentenced for contempt.
On appeal, the supreme court evinced a very different at
titude towards the same immunity statute which was in
volved in the Argo case. Perhaps, the fact that corruption

58 Commonwealth v. Bell, supra note 49; Bradley v. Clark, supra note
51; Hirsch v. State, 67 Tenn. 89 (1874); Bedgood v. State, 115 Ind. 275
(1888) ; Ex parte Cohen, 104 Cal. 524 (1894).

59 People v. Argo, 237 111. 173, 180, 86 N. E. 679, 681 (1908).
6�312 111. 586, 144 N. E. 342 (1924).
6i Nisi Prius, Lake County, Illinois.
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in the high office of governor was involved influenced the
court to reconsider more carefully the construction of the
statute. At any rate, the court squarely admitted that the
construction placed on the statute in the Argo case was

wrong and in that far it overruled the Argo case and People
v. Goldberg,92 in which the court adhered to the Argo case.

The court separated the questions into two groups and
found that one set had no relation to the charge of bribery
under investigation while the second group did relate to the
charge being investigated and that answers thereto might
furnish evidence of the offense. On behalf of the witness
it was urged that the answers to the second group would
tend to connect him with the crime of conspiracy to bribe
a juror, or a conspiracy to do other illegal acts injurious to
the administration of justice and that he would not be
protected from prosecution for those crimes under the
immunity statutes, citing People v. Argo and People v.

Goldberg. The court held that the witness was privileged
to refuse to answer the first set of questions in all events
because as to those he would not be protected but as to the
second group it held that he could be compelled to answer

if they had been asked apart from the others and that he
would be protected under the Bribery Act. The court made
a faint attempt to distinguish the Argo case on the theory
that it was evident from the questions asked in that case
that they did not relate to the subject matter of the inquiry,
and that therefore, the witness was not required to answer.

However, an examination of the questions and the lan

guage of the court in the case does not sustain the distinc
tion. In the Boyle case the court admitted that the con

struction placed upon the statute in the Argo case is not
borne out by the language of the statute and that to give
the Act a meaning as limited as urged in behalf of the
witness would not only render the Act ineffectual but void,
for then the immunity would not be as broad as the con

stitutional provision, adding that it is the function of the
courts to sustain the validity of a statute when possible.
So now, if the question is relevant to the inquiry of bribery,
the witness must answer though he may disclose matter
showing him guilty of an offense other than bribery and he
will be protected. The Illinois court now considers itself

62 278 111. 238, 122 N. E. 530 (1919).
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in accord with other courts on the construction of similar

statutes.
In People v. Newmark,63 the grand jury was investigating

the misconduct of jurors in the same case of People v. hen

Small, whereas in the Boyle case the objective was to dis

cover who the bribers were. The defendant was called as a

witness and an immunity order was issued under the same

statute that was involved in the Boyle case. The defendant
refused to answer a series of sixty-two questions similar
to those in the Boyle case and was committed for contempt.
The Supreme Court reversed the judgment on the ground
that the immunity order would not shield the witness from

prosecution for offenses revealed which were in no way
connected with the charge of bribery though the answers

might tend to show misconduct of the jurors. The statute
was regarded as more limited in scope than the constitu
tional provision and that still leaves some questions which
he need not answer. Since the questions were dealt with
as a whole the defendant was entitled to claim his privilege
as to all if some tended to incriminate according to the
usual rule governing a series of questions. The court was
of the opinion that the questions culminated in an effort
to show the defendant's connection with obstructing the ad
ministration of justice generally, yet it found the statute
ineffectual in aiding the inquiry. The court again ex

pressed the view that the constitutional provision should
be applied in a "broad and liberal" spirit and that no con

struction must be placed upon the statute which might
abridge the constitutional privilege of silence.
In People v. Rockola,ei certain persons were under in

dictment charged with a conspiracy to commit the offense
.of bribery of the police of the city of Chicago to keep them
from interfering with gambling devices. The State again
obtained the usual immunity order for the witness. In
reviewing the sentence for contempt the Supreme Court
again upheld the right of the witness to refuse to answer

on the ground that the charge of conspiracy to commit the
offense of bribery is not one of the offenses mentioned in
the four sections of the statute and the court was therefore
without authority to issue an immunity order as to an

63 312 111. 625, 144 N. E. 338 (1924).
6^339 111. 474, 171 N. E. 559 (1930).
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offense not specifically enumerated. So the net result is
that if a grand jury is investigating a charge of bribery
the immunity statute is applicable, but if a conspiracy to

commit the offense of bribery is under investigation, the
statute is too narrow to cover the case.

Thus we have four cases in one jurisdiction all decided
in favor of the defendant and against the state for whose
benefit the statutes were enacted. Most of the questions
arising in these cases were pertinent and vital to the in
quiry at hand and yet the state was effectively blocked
either by the nature of the immunity statute itself or by
the narrow construction of the statute in the courts. The
solution that suggests itself is the enactment of a general
immunity statute to replace the existing statutes,65 for it is
evident that several statutes by driblets accomplish little.

65 The present Illinois Statutes (Cahill's Rev. Stat. 1931) contain

immunity provisions scattered through several chapters. Chapter 38,
section 63, of the Bribery Act authorizes immunity where the charge of

bribery being tried or investigated is embraced in the preceding four
sections. Sections 59 and 60 relate to the offense of bribing or

corrupting a judge, justice of the peace, sheriff, coroner, clerk, consta
ble, jailor, attorney general, state's attorney, county attorney, member
of the General Assembly, or other officer, ministerial or judicial, or any
legislative, executive or other officer of any incorporated city, town or

village, or any officer appointed or elected under the laws of the State.

Section 61 relates to bribing or corrupting any master in chancery,
auditor, juror, arbitrator, umpire or referee. Section 62 relates to the

punishment of a sheriff or constable who receives a bribe for omitting
to or delaying in making arrest, taking a prisoner before a magistrate
or to prison, etc. Section 63 authorizes the court to make an order

granting immunity to a witness, other than the one charged, whose

testimony is necessary in a trial or investigation before the grand jury,
of the offense of bribery as defined in sections 59, 60, 61 and 62 of the

Bribery Act, where such testimony will tend to criminate himself.

Section 220 of the same chapter relates to the release of witnesses in

investigations of extortions by workingmen's organizations. Wit
nesses in liquor prosecutions are granted immunity under sections 35

and 70 of chapter 43, while witnesses in cases of Election Frauds are

released from prosecution under section 87, chapter 46. And lastly,
section 82 of chapter 24 relates to protection of the witness against the
use of testimony given in cases of bribery of members of a city council,
boards of trustees, etc.
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rv

Need Of Limiting The Plea

While all through the 19th Century the plea of self-

incrimination was extended and applied in a very liberal

spirit it must be remembered that at that time crime had
not gained the momentum which it has today. The law has
been making undue concessions to the accused with too

little regard for the public interest. For over one hun

dred years the privilege has been expanding and it would
seem that the time has come for switching into reverse.

Such a course seems to be one necessary aid to the proper
administration of justice. The plea as it is recognized
today obstructs the power of the state in obtaining the

necessary evidence from those who are in the best position
to know. The plea is most frequently raised in crimes of
a fraudulent and secret nature such as bribery, election

frauds, gaming, income tax evasions, extortion, kidnapping,
abortion, selling liquor, keeping houses of ill fame and
various other conspiracies to prevent the administration of
the laws generally.
Of course, we will expect to hear the old argument that

to limit the plea is an encroachment upon one of the most
fundamental rights written into the Constitution and that
it is necessary to the protection of the innocent. But in
our open courts today there is little danger of any abuse of
the innocent and all that the guilty are entitled to is jus
tice. It seems rather foolish to be as solicitous about the
guilty as the courts have sometimes been in view of the
breaking down of our criminal law. It may also be ques
tioned whether the plea of self-incrimination was ever in
tended to have such a prominent place in our constitutional
law. In Twining v. New Jersey 66 the Supreme Court did
not regard the exemption from compulsory self-incrimina
tion as a part of the law of the land prior to the separation
of the colonies from the mother country and held that it
was not a privilege of National citizenship guaranteed by
the due process clause of the Fourteenth Amendment
against abridgement by the states. A recent writer says
that the privilege is not one of the monuments of English

66 Supra note 2.
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Liberty and should be omitted from the Bill of Rights and
that its presence in the Federal Constitution was a mere

accident.67 Another writer points out that the intent of the
clause was the protection of the accused himself in a prose
cution actually under way against him.68 And Dean Wig-
more has pointed out that the plea came into the. common
law courts by indirection, probably through a desire to
weaken the power of the kings in criminal cases.69 He has
also pointed out that the rule at common law did not mean
what it does today; that it was much narrower in its ap
plication;70 and that the habit of questioning the accused
himself did not disappear until the 1700's.71 Dean Wig-
more has always urged that the privilege be kept within the
strictest possible limits,72 and as early as 1891, in tracing
the history of the privilege, he sounded a warning in these
words :

"Space prevents me from referring to other interesting aspects of
the privilege, where some remodeling might not be amiss. There
is no reason why our profession should not begin now to move

in this reform. Hallam calls this privilege 'that generous maxim
of English law,' and can find no more to say in its favor. But
this is one of the cases where we must be just before we are

generous. Every day, in some court of some city, justice is mis

carrying because of this extraordinary maxim (nothing in truth,
but a misquotation consecrated by age), 'Nemo tenetur aeipsum
prodere'." "

It is generally assumed that it is the administration of
criminal law which is being defeated by the free use of the

privilege, but the plea is also a hinderance to the adminis-:
tration of justice in other branches of our law. As early as

1868 a New York court pointed out that if a witness cannot
be required to answer, he can defeat laws enacted for the

"Summers, Self-incrimination (1912), 9 Ohio Law Repoetee, 629,
631.

�8 Corwin, The Supreme Court's Construction of The Self-incrimina
tion Clause (1930), 29 Mich. L. Rev. 1, 2.

69Wigmore, The Privilege of Self-incrimination; Its History (1902)
15 Haev. L. Rev. 610, 635.
�Wigmore, Nemo Tenetur Seipsum Prodere (1891) 5 Habv. L.

Rev. 71.

"4 Wigmore, Evidence (1923) � 2250.
72 4 Wigmobe, Evidence (1923) � 2251.
73 Supra note 70 at p. 88.
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benefit of creditors.74 The debtor was, however, required
to answer in supplementary proceedings because a statute

granted him immunity against subsequent use of the an

swers against him. In a recent case a statute enacted for
the benefit of creditors becomes lifeless because of the
allowance of the privilege.75 Frequently it is a struggle
between the witness and another who desires the testimony
in enforcing some legal right, or between the witness and
the state where the state needs the evidence in enforcing the
criminal law. If the privilege is readily allowed, the party
having need for the testimony may be entirely at the mercy
of the witnesses. Likewise, the constitutional or statutory
provisions compelling the attendance of witnesses may be
nullified. The constitutional rights of witnesses should
be protected, but the constitutional and statutory rights of
a party to a suit or under prosecution as well as the right of
the state to testimony should not be overlooked. Of what
benefit is a law compelling attendance of witnesses if they
can refuse to talk? The question of allowing or disallowing
the privilege calls for a balancing of those various interests.
Yet many courts seem to completely disregard this duty of
the citizen to society to give testimony, with the result that
they give undue emphasis to protecting the privilege when
in reality the privilege should be restricted wherever pos
sible rather than extended, for every extension strikes at
the administration of justice.

v

Conclusions

1. There was a very liberal expansion of the privilege all
through the Nineteenth Century.

2. There has been a growing tendency on the part of
some courts to keep the privilege within bounds by a closer
scrutiny of the questions asked and the possible answers,
with the consequence that the privilege is more grudgingly
allowed. This more inquiring attitude is illustrated in the
recent cases of Doyle v. Hofstader 76 and In re Doyle."" In

� Forbes v. Willard, 37 How. Pr. (N. Y.) 193 (1868).
75 Ex parte Meyer, supra note 16.
76 Supra note 17.
77 42 F. (2d) 686 (D. C. D. N. Y. 1930).
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the earlier cases the courts practically accepted the oath
of the witness, that the question would incriminate.78

3. Further limitations are desirable and would aid the
administration of the criminal laws and justice generally.
4. The courts are not in a position to limit the use of the

privilege to any large extent due to the constitutional pro
visions and their own past decisions.

5. Nothing can be hoped for from the direction of
amending the constitutions for the reason that the privi
lege is so generally regarded as a fundamental part of our
law and the American people are very averse to tampering
with any provisions in the Bill of Rights.

6. The avenue of approach is through the Legislatures,
which can limit the scope of the privilege almost to any
extent by passing more general immunity statutes covering
additional crimes and giving the courts more general
powers to issue immunity orders in any case where the
securing of testimony from a particular witness is more

important than the possible conviction of the witness.
7. A more liberal attitude on the part of the courts to

wards the construction of the immunity statutes and less
coddling of the criminal would be desirable.
8. The broader immunity statutes will not compel the

witness to tell the truth, but at least he can be made to talk
and if he does not tell the truth he subjects himself to
prosecution for perjury. Possibly the existing perjury
statutes would also need overhauling as an adjunct to the
success of more general immunity statutes.

9. Lastly, the burden of moving the Legislatures to
action would seem to fall upon the State Bar Associations
and especially upon the Prosecuting Attorney's Division,
which is most closely associated with the apprehension of
criminals and the members of which must frequently find
themselves thwarted in their prosecutions by the claim of
the privilege.

United States v. Burr, Fed. Cas. No. 14692e (1807).
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THE SUPREME COURT

T"�HE Supreme Court of the United States in a recent
decision 1 held that the State of Maine has no power

to impose a tax upon a transfer by death of shares of stock
in a Maine corporation, forming part of the estate of the
decedent who, at the time of his death, was domiciled in

Massachusetts, even though in computing such tax a credit
was allowed for the amount of the transfer tax levied by
Massachusetts. The court in reaching this conclusion ex

tended the rule laid down in a former case2 wherein the

subject matter sought to be thus taxed was bonds. To

quote the court, "The decision of this court in the Farmers
Loan Company case was foreshadowed by its decision in

Safe Deposit & Trust Co. v. Virginia.2* There it was held
that intangibles, such as stocks and bonds, in the hands of
the legal holder of the title in the State of his residence,
may not be taxed at the domicile of the equitable owner in
another State * * *."
The Court states that shares of stock, like other intangi

bles, constitutionally can be subjected to a death transfer
tax by one State only, which, as a general rule, is the State
of domicile. The question as to whether an exception would
be made in case the shares had acquired a business situs in
a State other than the owner's domicile is still reserved

by the court.
In the so-called "western grain rate case"3 the court held

that the I. C. C. erred in denying the petition of the rail

roads for a rehearing in the case wherein the railroads

sought an amendment to the order of the Commission pre

scribing maximum rates for the transportation of grains,
which order was prescribed as a result of the Hoch-Smith
resolution. The court stated the demand of the railroad
for a rehearing was not an ordinary petition inviting a

1 First Nat. Bank of Boston, Executor of the estate of E. H. Haskell

v. State of Maine, No. 171. See 20 (1932) Georgetown Law Journal,
201, and this issue, supra, p. 381.

2 Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930).
2" 280 U. S. 83 (1930).
3 The A. T. & Santa Fe Ry. Co. et al. v. U. S. I. C. C. et al, No. 287.

For a more complete statement of the case, see 20 (1932) Georgetown

Law Journal, 208-9.
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nvonsiderntion upon the original record but was in the
nature of & supplemental bill presenting a new situation
radically different from the situation as it existed at the
time of the hearing, in view of the change in the economic
conditions produced by the depression commencing in 1929
and entitling the railroads to a reconsideration of the rate
structure in the light of such changed conditions. In de
termining that the railroads were entitled to a rehearing
because of the changed economic conditions, the court took
judicial notice of the changed conditions beginning in 1929.
The Court further stated that the duties of the Commis
sion under section 1(5), 3(1) and 15(1) of the Interstate
Commerce Act with respect to the prescribing of reasonable
rates and preventing of unreasonable or unjustly discrimi
natory or unduly preferential practices, have not been

changed by the Hoeh-Smith Resolution.- "The legal stand
ards governing the action of the Commission in determin
ing the reasonableness of rates are unaltered. In the dis
charge of its duty, a fair hearing is a fundamental re
quirement."5
It is quite natural that the tremendous growth of freight

movements by motor truck should bring legislation tending
to regulate such commerce. The Supreme Court has an

nounced that it will review a case* in which the validity
of a Michigan statute is at issue. This statute7 requires
contract carriers by motor trucks to obtain permits from
the Public Utilities Commission and to comply with the
rules and regulations issued by the Commission under the
authority of the statute. The lower court in upholding the
Act ruled that the law does not undertake to regulate the
business of private motor carriers, but only their use of
the highways of the State. The motor carriers allege that
undue discrimination is made in that the law makes ex

emptions in favor of vehicles operated by governmental
agencies, used for occasional accommodation transporta
tion, for transportation of livestock, and operated by any

*Ann Arbor R. R. Co. v. United States, 281 U. S. 658, 669.
5 Interstate Commerce Commission v. Louisville & Nashville R. R.

Co., 227 U. S. 88, 91.
* Ogden & Moffett et al. v. Michigan Public Utilities Commission.

No. 557.
7 Act 212 of Michigan Public Acts, 1931.
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person in the regular course of business, where transport
ing of persons or property for hire is not any part of such
person's business. In addition the appellants assert the
statute imposes regulations not appropriate to a business
not affected with a public interest.
In his last opinion 8 to be read from the bench of the

Supreme Court of the United States, Mr. Justice Holmes
stated it to be the opinion of the court that where an in
dictment charged the proprietor of a soft drink and pool
parlor with the maintenance of a liquor nuisance, and with
the possession of and selling of liquor, in separate counts, a
verdict acquitting him on the counts charging possession
and sale, but convicting him on the nuisance count did not
entitle him to be discharged on the latter count on the

ground that the verdict was inconsistent. It was said by
the court that he could be convicted of the nuisance al

though he himself did not personally possess nor sell liquor,
if he had knowledge of the use of his premises for such

purpose, and since consistency in a verdict is not necessary
in that each count is regarded as if it were a separate
indictment.9
This decision, that convictions may not be set aside on

the ground that the jury rendered inconsistent verdicts on

several counts of the indictment was affirmed by the court
without opinion upon the strength of their opinion in the
above case. This decision 10 was rendered in answer to the

question certified to it by the Court of Appeals of the Dis
trict of Columbia in a case wherein this question arose.

The defendants, three in number, were indicted for murder
in the first degree. In each of the first three counts of the
indictment they were each charged singly with holding the

gun. The fourth count charged that the gun was held by
one of the defendants, the name of the defendant in whose
hand the gun was held being unknown to the grand jurors.
The jury found each of the defendants guilty under the
fourth count and not guilty under the first, second or third

counts. The verdict was claimed to be bad by the defend-

� Dunn v. United States, No. 393.
� Latham v. The Queen, 5 Best & Smith 635, 642, 643; Selvester v.

United States, 170 U. S. 262. (See strong dissenting opinion to de

cision in instant case by Mr. Justice -Butler.)
io Borum et al. v. United States, No. 550.
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ant because of inconsistency, and the question was framed,
"Can the judgment of the Supreme Court of the District
of Columbia, based upon the conviction of the defendants
on the fourth count of the indictment, be sustained in view
of the acquittal of each and all of the defendants of the
charge of murder in the first degree as contained in the first
three counts of the indictment?"
The court affirmed the decision in the Blackmer case,11

in which case it will be recalled subpoenas were served upon
Blackmer in Paris, France, by the American Consul, order
ing Blackmer to appear at the trials of Fall and Sinclair
growing out of the leasing of the Teapot Dome Oil reserve.
Blackmer ignored these subpoenas, served under authority
of the Walsh Act 12 and was held in contempt of court and
fined $60,000. In the opinion by Chief Justice Hughes, it
was pointed out that Blackmer had remained a citizen of
the United States despite his removal to France. Further,
that Congress has the power "to require the return to this
country of a citizen, resident elsewhere, Whenever the
public interest requires it, and to penalize him in case of
refusal.13 It is also beyond controversy that one of the
duties which the citizen owes to his Government is to sup
port the administration of justice by attending its courts
and giving his testimony whenever he is properly sum

moned." 14 As to the objection that service of such sub-

� Blackmer v. United States, Nos. 200-201. See supra, p. 328.
12 Act of July 3, 1926, c.762, 44 Stat. 835, U. S. Tit. 28, sees. 711-718.

The statutes provide that whenever the attendance at the trial of a

criminal action of a witness abroad, who is a citizen of the United
States or domiciled therein, is desired by the Attorney General, or

any assistant or district attorney acting under him, the judge of the
court in which the action is pending may order a subpoena to issue, to
be addressed to a consul of the United States and to be served by
him personally upon the witness with a tender of traveling expenses.
Upon proof of such service and of the failure of the witness to appear,
the court may make an order requiring the witness to show cause

why he should not be punished for contempt, and upon the issue of
such an order the court may direct that property belonging to the
witness and within the United States may be seized and held to
satisfy any judgment which may be rendered against him in the
proceeding.
is Compare Bartue & the Duchess of Suffolk's Case, 2 Dyer's Rep.

176b, 73 Eng. Rep. 288; Knowles v. Luce 109, 72 Eng. Rep. 473.
"United States v. Blair, 250 U. S. 281 (1919).
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poenas abroad was a matter that should be governed by
treaty the court said it was a matter arising solely between
the United States and the citizen, a treaty not being requi
site in such a matter.
The court has consented to review a case15 involving a

question of whether a defendant in a criminal case can

waive his constitutional right to be prosecuted for a Federal
offense in the State in which the offense was committed.
The Court of Appeals of the District of Columbia held
that the defendants, charged with using the mails to de
fraud, waived their privilege to be tried in Pennsylvania,
where the letters were alleged to have been mailed, by fail
ing to object seasonably to the jurisdiction of the Supreme
Court of the District of Columbia where the case was

tried.16
The constitutionality of the Radio Act of 1927 has with

stood another attack in the announcement of the court that
it would not review a case17 in which it was alleged that
the Radio Commission in refusing to renew a license to
broadcast on the ground that the broadcaster had made
unwarranted attacks on religious institutions, public of
ficials and courts, in effect denied the right of free speech
contrary to the provisions of the Constitution. The Com
mission in refusing the renewal of the license also stated
that it would "tend toward a more equitable distribution
of radio facilities," the Los Angeles area, where the radio
station in question was located, being served by about 18
stations.
This order of the court may foreshadow the fate of an

other petition that has been presented attacking the con

stitutionality of the Radio Act.18 The petitioning com

panies have been enjoined from further operation of their
broadcasting stations and have been refused renewal of
operation licenses. The petitioners claim that the Act au
thorizes the taking of property for public use without just
isHagner et al. v. United States, No. 590.
16 See sec. 2 of Art. Ill of the 6th Amendment, which provides that

the trial of crimes "shall be by jury. * * * in the State where the said
crime shall have been committed," and the accused "shall enjoy the

right to a speedy and public trial, by an impartial jury of the State
and district wherein the crime shall have been committed."
" Trinity Methodist Church, South, v. Federal Radio Comm., No. 559.
is American Bond & Mortgage Co. v. United States, No. 628.
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compensation. It is said that the standards of "public in
terest, convenience and necessity," laid down in the law to

guide the Commission are so "indefinite and uncertain as

to vest in the Federal Radio Commission an uncontrolled
and arbitrary power over broadcasting stations and to be
in effect an unconstitutional delegation of legislative
power." It was urged that the sections of the Act which

require broadcasters to sign a waiver of any claim of right,
as against the United States, to any wave length, or to use

the ether in radio transmission, because of previous license
to use the same or because of the use thereof, is uncon

stitutional as a deprivation of property without just com
pensation and without due process of law. The Govern
ment has filed a brief opposing review on the ground that

appeal should be made to the Court of Appeals of the Dis
trict of Columbia, as provided in the Act. The petitioners
assert such an appeal would have constituted a waiver of
the right to attack the constitutionality of the Act.

Although without benefit of opinion it is interesting to

note that the court decided against the contention that the
provision in the New York Workmen's Compensation Law
that the decision of the Board shall be final as to all ques
tions of fact is a denial of due process of law in that it
fails to provide for a judicial review of said facts.19 Com
menting upon the decision, Attorney General John J. Ben
nett, Jr., of New York, said that the consequences of any
other decision would have been disastrous. "In the first

place," he continued, "appeals which are now handled ex

peditiously would be congested, inasmuch as in each case

the appellate courts would be required to consider the

weight of the evidence, thereby throwing open the entire
record taken before the referee. * * * At the present time
the number of such appeals is so fast that were the court
to consider the complete record in each case it would result
in interminable delay in the calendar. Consequently,
awards made to injured persons would be held up with the
no inconceivable result that such persons or their depend
ents in many instances would become public charges.
Again, it would be necessary to increase the number of
judges to handle these appeals, with the result that the

19 Dahlstrom Metallic Door Co. et al. v. State Industrial Board et al.,
No. 338.
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cost of administering the Workmen's Compensation Act
would be vastly increased, throwing an increased burden
on the State."
In another workmen's compensation case20 the court de

nied the right of the employee to recover under the Federal
Employers' Liability Act, asserting that at the time of the
injury the employee was not engaged in interstate com

merce. The employee worked in a repair shop of the de
fendant railroad, located at its terminal, and was engaged
in work about a locomotive that had been brought in for
repair at the time of the injury. The repairs were of such
a nature that the engine was made incapable of locomotion
and it was kept in the shop for twelve days. The injury
occurred on the ninth day from the day the engine entered
the shop. The lower court held that the shop was a neces

sary instrumentality of the interstate commerce in which
the respondent was engaged and that accordingly the em

ployee was engaged in interstate commerce while employed
there. But the Supreme Court held the criterion of appli
cability of the statute is the employee's occupation at the
time of his injury in interstate transportation or work so

closely related thereto as to be practically a part of it.21
With this criterion before them the court observed that the

length of the period during which the locomotive was with
drawn from service and the extent of the repairs bring the
case within the principle announced in Industrial Accident
Comm. v. Davis 22a and Minneapolis & St. Louis R. R. Co. v.

Winters,� and stamp the engine as no longer an instrumen
tality of interstate activity, distinguishing it from such
cases as New York Cent. R. Co. v. Marcone,23 where the
injured employee was oiling a locomotive which had shortly
before entered the roundhouse after completing an inter
state run.

The case decided earlier in this term,24 and referred to
in the case above as establishing a criterion whether or not

20 New York, New Haven & Hartford R. R. Oo. v. Clarence Bezue,
No. 263.

21 Shanks v. Del. Lack. & Western R. R. Co., 239 U. S. 556, 558; Chi.
& B. I. R. R. Co. v. Industrial Comm., No. 79, decided Jan. 4, 1932.

22� 259 U. S. 182, 187 (1916).
22b 242 U. S. 353 (1922).
23 281 U. S. 345.
2* Chi. & E. I. R. R. Co. v. Industrial Comm. of Illinois, No. 79.
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an employee was engaged in interstate commerce, held that
an employee of a railroad company engaged in both inter
state and intrastate commerce, who was injured in at

tempting to oil an electric motor furnishing power for

hoisting into a chute coal to be taken therefrom as needed
for use in operating locomotives employed principally in
the movement of interstate freight, could recover compen
sation under the Illinois Workmen's Compensation law,
since he was not, at the time of the accident, engaged in
interstate commerce or on work so closely related to it as
to be practically a part of it.
In a related suit involving a question of jurisdiction 11

the court held that a suit might not be prosecuted by a

citizen of Missouri in that State to recover damages for

injuries received while employed by the defendant rail

road, the injury having been received in Colorado and the
railroad operating no lines within the State of Missouri."
It did own and use some property within the State, and
maintained offices through which its agents solicited traffic.
These agents engaged in transactions incident to the pro
curement, delivery and record of such traffic, but the rail
road was not licensed to do business within the State.
Although the plaintiff alleged the residence in Missouri of
certain persons whose testimony would be necessary to

prove his claim, it was held that to allow the Missouri
court to retain jurisdiction would inflict too great a burden
upon interstate commerce.27
The court has consented to consider a case in which the

validity of certain Ohio sewer and water supply acts and
the bonds issued thereunder is the issue.28 The Board of
Commissioners of Allen County claim these Acts require
the levy and collection of a public tax for the cost of an
improvement not public to the area taxed and of no gen
eral public concern to the taxpayers against whom such
taxes are to be levied. The issue of special assessment
anticipation bonds are payable not only out of the proceeds

25 Denver & Rio Grande Western Railroad Co. et al. v. Ben Terte,
Judge, etc., No. 130.

26 See Mich. Cent. R. R. Co. v. Mix, 278 TJ. S. 492 (1929).
27 Davis v. Farmers Cooperative Co., 262 TJ. S. 312 (1923).
28 Board of Commns. of Allen County, Ohio, v. Bowman, State of Ohio

ex. rel. No. 553.
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of special assessments levied upon the property in the dis
trict but also out of the proceeds of all property through
out the county, including property not directly benefited. It
was also pointed out that under the statutes the Commis
sioners were given compensation based upon a percentage
of the cost of the improvements, if the Commissioners find
in favor of making the improvement. These provisions
are contended to violate the 14th Amendment.
Whether the Government is required to acquire property

in flowage rights over property which will be included in
the so-called Boeuf Basin floodway in Louisiana in the con

struction of the project authorized by the Mississippi River
Flood Control Act of 1928, is a question which is to be
answered by the Supreme Court.2"" The District Court held
the owners must be compensated. The Government con
tends that the manner in which the levee is erected will
divert no more water over the land of the respondents
than if they were not there, even though it is the purpose
of the levee to divert water down a floodway at this par
ticular point. In view of this the Government says this is
not a taking of land as demands compensation under the
Fifth Amendment. For the landowner it is urged that it
makes no difference how much water is to be diverted over

the land in comparson of what would normally happen,
but that the land has been dedicated to the diversion chan
nel for the overflow of flood waters, and the owner is en

titled to compensation.
Of extraordinary public interest is the case28 wherein

the Court of Appeals of the District of Columbia has cer

tified to the Supreme Court of the United States the con
stitutional question of the right of George Otis Smith to
the office of member and chairman of the Federal Power
Commission. The case grows out of the refusal of Presi
dent Hoover, after confirmation of the nomination of Mr.
Smith to the position, to return the notification to the Senate
for the purpose of reconsideration. In the face of this the
Senate voted again on the confirmation and rejected it.
Suit was then instituted by special counsel for the Senate,
John W. Davis and Alexander J. Groesbeck, to test the

28� Hurley, Sec'y of War, et al. v. Kincaid, No. 457.
29 United States v. Smith, No. 694.
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right of Mr. Smith to the office. President Hoover in re

fusing to return the notification stated that he could not
admit the power of the Senate to encroach upon the Execu
tive functions by removal of a duly appointed executive
officer under the guise of his nomination. By consent of
counsel for the Senate and for Smith, George Wharton

Pepper, a motion to advance the case has been made de

claring that the case "presents questions of great public
interest involving the construction of provisions of the
Constitution of the United States, and the delimitation of
the respective powers of the President and the Senate
of the United States in connection with the making of ap
pointments by and with the advice of the Senate." The

question asks the court to say whether in a case where the
Senate of the United States passed a resolution consenting
to the nomination of George Otis Smith as a member of
the Federal Power Commission and it was ordered, with
out objection, that the President be notified thereof, and

thereupon the President signed and delivered a commission
to Mr. Smith appointing him as a member of the Commis
sion and designating him as chairman, and Mr. Smith took
the oath of office, but prior to the expiration of two actual

days of executive session the Senate, as provided by its

rules, voted to reconsider its action and later refused to
consent to the nomination, was, or was not, George Otis
Smith appointed by the President by and with the consent
of the Senate as a member of the Federal Power Commis
sion and duly designated as chairman? J. C. M.
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NOTES

GIFTS IN CONTEMPLATION OF DEATH�To Construe a Statute

it is Necessary to Determine the Intention of the Legislature
and the Purpose for which the Statute was Enacted.

Section 302 (c) of the Revenue Act of 1926 1 reads:

"To the extent of any interest therein of which the decedent
has at any time made a transfer, by trust or otherwise, in con

templation of or intended to take effect in possession or enjoyment
at or after his death, except in cases of a bona fide sale for an

adequate and full consideration in money or money's worth. Where
within two years prior to his death but after the enactment of this
Act and without such a consideration the decedent has made a

transfer or transfers, by trust or otherwise, of any of his property,
or any interest therein, not admitted or shown to have been made
in contemplation of or intended to take effect in possession or

enjoyment at or after his death, and the value or aggregate value,
at the time of death, of the property or interest so transferred to
any one person is in excess of $5,000, then to the extent of such
excess, such transfer or transfers shall be deemed and held to have
been made in contemplation of death within the meaning of this
title. Any transfer of a material part of his property in the nature
of a final disposition or distribution thereof, made by the decedent
within two years prior to his death but prior to the enactment of
this Act, without such consideration, shall, unless shown to the
contrary, be deemed to have been made in contemplation of death
within the meaning of this title."

In the present statute we are confronted with the interpretation
of "contemplation of death" as determined by the courts. Prior
to the passage of the section, ante, Congress discovered that there
was a great deal of evasion of the estate tax, by the making of

gifts prior to the death of the party leaving the estate. It then be

came expedient for Congress to prevent this leakage of what was

anticipated revenue and with that purpose in view it passed a gift tax.
This tax also proved to be ineffectual and the present section was

passed to capture the taxes which were evaded under other acts.

As recently as 1931 Chief Justice Hughes referring to this phrase
said: "While the interpretation of that phrase has not been uniform

there has been agreement upon certain fundamental considerations.
It is recognized that the reference is not to the general expectation of

death which all entertain. It must be a particular concern giving
rise to a particular motive. ... As the transfer may otherwise have
all the indications of a valid gift inter vivos, the differentiating factor

must be found in the transferror's motive. Death must be 'contem

plated,' that is, the motive which induces the transfer must be of the

sort which leads to testamentary disposition. ... If it is the thought
of death, as a controlling motive prompting the disposition of the

property, that affords the test, it follows that the statute does not

i 44 Stat. 70, 26 U. S. C. A., � 1094 (1926).
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embrace gifts inter vivos which spring from a different motive. . . .

The purposes which may be served by gifts are of great variety. It is

common knowledge that a frequent inducement is, not only the desire
to be relieved of responsibilities, but to have children, or others who

may be appropriate objects of the donor's bounty, independently estab
lished with competencies of their own, without being compelled to

await the death of the donor and without particular consideration of

that event. There may be the desire to recognize special needs or

exigencies or to discharge moral obligations. The gratification of such

desires may be a more compelling motive than any thought of death." 2

The question of whether or not a transfer is made in contemplation
of death, then, is a question of intent on the part of the donor and as

such is a question of fact.3

Unusual cases sometimes arise wherein the rule is not followed as

in the case of Llewellyn v. United States.* There the donor thought
he was not in good health, although he was organically sound. At the

age of seventy-two he made gifts of a portion of his property to his

children and others, and a short while thereafter he died of pneu
monia induced by influenza. The court held that the deceased .was

actuated by the natural parental impulse of keeping his children from

distress and want, and the distribution to other beneficiaries was

motivated by a sense of justice and not by a contemplation of death.

The leading case defining the phrase in the State of California in
effect says that the only reasonable and just view of the phrase in

question is, that only where the transfer of property by gift is im

mediately and directly prompted by the expectation of death should
the subject of the transfer be construed to have been made in con

templation of death.5

Wisconsin gives a clear cut statement defining the phrase in the

case of State v. Pabst 6 in which it was said "The words are evidently
intended to refer to an expectation of death which arises from such
a bodily or mental condition as prompts persons to dispose of their
property and bestow it on those whom they regard as entitled to their
bounty." This case states the rule in the exact language of the pres
ent regulations.
The latest decision of the Illinois courts is to the effect that the

words "in contemplation of death" in an inheritance tax statute, have
reference to that apprehension of death which arises from some exist
ing disease or infirmity of such a character as prompts one to make
a disposition of property and they do not refer to that general ex-

2 United States v. Wells, 283 U. S. 102, 75 L. Ed. 867; 51 S. Ct.
446 (1931).

3 Smart v. U. S., 21 P. (2d) 188 (1927).
4 40 F. (2d) 555 (1929).
sSpreckles v. State, 30 Cal. App. 363; 158 P. 549 (1916). Reviewed

and approved in In Re Thompson's Estate, 72 Utah 17; 269 P. 103 (1927;.
6 139 Wis. 561; 121 N. W. 351 (1909).
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pectation common to all rational mortals, that they will die sometime.*

New York supports the same view in the case of In re Seaich's

Estate.* The deceased died in March, 1928. He had made an absolute

gift and transfer of debentures and stock in a realty company in May,
1926. In the transfer to the children and grandchildren, they agreed
to pay him one thousand dollars a month for life and post the sub

ject matter of the transfer with a designated trust company as a col

lateral for the monthly payments to him. The court held that al

though the decedent was eighty-three years old at the time of the
transfer he was active in his G. A. R. Post, and a director in a bank,
enjoying good health at the time and that the presumption raised

by the statute was rebutted. As additional authority in this State see

Matter of Hess's Estate? Reinke v. Northern Tr. Co.io Matter o/ Wads-
worth's Estate^ Matter of Baird's Estate.12

The last reported case in New York concerning the phrase in ques
tion held that "a gift was not made in contemplation of death when

the only contemplation present was that which shadows the lives of

all of us." This case held further that a tax on transfers made within

two years before death cannot be sustained as an inter vivos gift tax,
and that the tax was unconstitutional.^

The Federal court sitting on the famous case of the Wanamaker

Estate, Commissioner of Internal Revenue v. Nevin,1* the surviving
executor, defines the phrase in relation to the estate tax as "present
apprehension from an existing condition or impending peril, creating
reasonable fear of impending death." Cases either supporting that

definition or adopting it are: Armstrong v. State is polk v. Miles,16 and

People v. DanksA"1
In the case of In re Dessert's Estate,� a Wisconsin case, the court

said "It is only gifts made in contemplation of death that are taxable.
A parent has the right to give his property to any proper object of his
bounty, freed from any transfer tax, provided the contemplation of

death is not the cause which impels the making of the donation." The

t People of III v. Continental III. Bk. & Tr. Co., 344 111. 123 ; 176 N. E.

305 (1931).
8 240 N. Y. S. 524; 136 Misc. Rep. 201 (1930).
� 96 N. Y. S. 990; 80 N. E. 1111 (1906).
"278 U. S. 339, 346; 73 L. Ed. 410; 49 S. Ct. 123 (1929).
ii 190 N. Y. S. 819 (1921).
12 219 N. Y. S. 158 (1927).
MGuinzberg v. Anderson, 51 F. (2d) 592 (1931).
"47 F. (2d) 478 (1931). Certiorari denied 283 U. S. 885 (1931).
15 72 Ind. App. 303; 120 N. E. 717 (1918).
i�268 Fed. 175 (1920).
"289 111. 542; 124 N. E. 625 (1919).
is 154 Wis. 320; 142 N. W. 647 (1913).
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same view is expressed in Rosenthal v. People,19 Renters Estate,2" Peo

ple v. Forman,21 and Conway's Estate v. State.22
New Jersey in the case of In re Sacks ,23 where the decedent at the

time of making a gift by way of cancellation of a debt, in the case of

a note owing to him retains other evidence of a separate debt, held

that, that was sufficient evidence to rebut the presumption raised by
the statute. This same State in an earlier case, In re Bottomly's
Estate,2* where the deceased was seventy years old and had suffered

a stroke of apoplexy, made a transfer containing a clause that the

son who benefited by the transfer should agree to give the father an

annual amount for life equal to the income of the transferred prop

erty, the court held that such a transfer was made in contemplation
of death and even if it were not, the court should construe the trans

fer as one to take effect in enjoyment and possession after the father's

death so that in either event the transfer would have been taxable. This

case may be distinguished upon its facts from the other cases. Each

case must be looked at in the perspective of its attendant circum

stances.

The first case, in which the United States Supreme Court declared

a provision similar to the one of section 302 (c) unconstitutional was
the case of Schlesinger v. State of Wisconsin.25 The clause in effect

declared that any transfer, gift, etc. made within six years of the

death of the transferror, donor, etc. without a valuable consideration,
shall be construed as having been made in contemplation of death.
The court held that such a statute was invalid because it made an

unfair discrimination between gifts made within six years of death
and all other gifts; that it was wholly arbitrary, and in conflict with
the due process clause of the Fourteenth Amendment. This case was

followed in a State decision in Kentucky. The State court declared the
State statute, which made all gifts made within three years of the
death of the grantor wherein there was no full consideration, to be tax
able as gifts made in contemplation of death, was unconstitutional.2^
The Federal courts of New York, Delaware, Massachusetts and

Pennsylvania have definitely ruled that the present provision of the
estate tax, section 302 (c) is unconstitutional. The New York case we

have already discussed.27 The Delaware case concerned itself with
the Estate of the Dupont's. The court held that a demurrer to the

19 211 111. 306; 71 N. E. 1121 (1904).
20 45 So. Dakota 341; 187 N. W. 625 (1922).
21 322 111. 223; 153 N. E. 376 (1926).
22 72 Ind. App. 303; 120 N. E. 717 (1918).
23 101 N. J. Eq. 709; 109 Atl. Rep. 53 (1927).
24 92 N. J. Eq. 202; 111 Atl. Rep. 605 (1920).
25 270 U. S. 230; 43 A. L. R. 1224 (1926).
26 Tax Commission v. Robinson's Executor, 234 Ky. 415; 28 S. W.

(2d) 491 (1930).
27 Guinzberg v. Anderson, supra.
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constitutionality of the section 302 (c) was well taken.28 The Massa

chusetts case of Donnan v. Heiner,29 held that the requirements of the

section that even gifts made in contemplation of death must be included
in the gross estate, was invalid. This case is now before the Supreme
Court, but will not be decided until after this has gone to press. 1H0II v.

White?** the Pennsylvania case permitted a recovery of a tax paid
under protest for items which should not have been included in the

gross estate.

From an examination of the Board of Tax Appeals cases it is ap

parent that but one definition is subscribed to there. It is: "Contem

plation of death used in the estate tax is an apprehension of death within
the near future arising from some existing bodily condition and not
the general expectation of death entertained by everyone." This defini
tion is quoted and referred to in Heipershausen, Petitioner?1 Hannah

M. Spofford, Adm'r?2 United States Trust Co. of New York?* Meyer v.
United States?* C. D. Lehman, Ex'r.tt
The presence of a serious disease, together with advanced age, was

held in the case of Emily J. Pratt, Petitioner, 36 to be insufficient to
justify a finding that a transfer was made in contemplation of death.
The expressly proved intention of the deceased to reduce her income
tax rebuts the presumption created by the statutes? Where the de
cedent established a trust for the purpose of ridding himself of the

responsibility and excitement of handling his property upon the advice
of his physicians that it would be most conducive to a recovery of his

health, it was held that such a trust deed was not made in contempla
tion of death.39
There is a series of cases which deal with the presumptions created

by the different acts, where a section used the words "in contemplation
of death." The presumption that any conveyance made within two

years of the death of the grantor was in contemplation of death was

sustained on the evidence that such transfer was in the terms of
the grantor's will, although the transfer took effect immediately and
not upon the actual death, and since the effect was that of a testa

mentary disposition, it was done in contemplation of death and prop
erly included in the gross estate.4" Where a transfer was made within
two years of the death of the grantor the presumption was held

28 Delaware Trust Co. v. Handy, 51 F. (2d) 867 (1931).
2�48 F. (2d) 1058 (1931).
30 48 F. (2d) 1060 (1931).
3118 B. T. A. 218 (1929).
32 3 B. T. A. 1016 (1926).
33 14 B. T. A. 312 (1928).
34 60 Ot. of Claims, 474 (1925).
35 6 B. T. A. 791 (1927).
36 18 B. T. A. 377 (1929).
37 Vaughan v. Riordan, 281 Fed. 742 (1921) ; Spencer Borden, Jr.,

6 B. T. A. 255 (1927).
39 Fidelity Philadelphia Tr. Co., 17 B. T. A. 910 (1929).
*<>Mark H. Sugerman, 20 B. T. A. 960 (1930).
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to be rebutted by the fact that the decedent was in good health and
spirit at the time of the transfer and was never confined to bed until
the day before her death." Testimony to the effect that the decedent
was merely following an announced plan to relieve himself of details
of business, was held to overcome the presumption of the statute that
the transfer made within two years of death of decedent was a transfer
in contemplation of death.42 If the preponderance of the evidence
leads to the conclusion that death was near at hand, but was not the
motive or the inducing cause of the transfer, then the presumption is
rebutted and the value of the transfer need not be included in the

gross estate. 4S

The Board of Tax Appeals has decided, within the last four months,
upon the authority of the cases of the federal courts of New York,
Massachusetts, Delaware and Pennsylvania, that the conclusive pre
sumption created by section 302 (c) was unconstitutional. The first
of the cases concerned itself with the estate of Robert Todd Lincoln.
At the age of eighty-three, he made a gift to his wife of certain stocks
valued at a million dollars, with the announced purpose of reducing
income tax by taking advantage of a smaller surtax on two smaller
amounts. (Held, the amount should not have been included in the gross
estate. The opinion referring to the section said that this was ar

effort to use a constitutional power as a hook on which to hang a

cloak that conceals unconstitutional action.44
A few days later the same court, upon a question of whether or not

the inclusion in the decedent's gross estate of the value of property
transferred within two years of his death was proper, the transfer
not being or shown in fact to have been made in contemplation of
death, or intended to take effect at or after death, decided that the
inclusion of the value of that transfer was erroneous.4^
It is submitted that the phrase "in contemplation of death" is of

doubtful utility in a tax statute. The instances in which taxes on

gifts made in contemplation of death are a source of revenue to the
government are too rare. It is further urged that the Supreme Court
of the United States follow the precedent established by the federal
courts and affirm the decision of the circuit court of appeals when
Donnan v. Heiner *s is reviewed.

R. T. F.

� James A. Allen, 20 B. T. A 713 (1930).
MGeorgianna M. Romberger, 21 B. T. A. 193 (1930).
MRea v. Heiner, 6 F. (2d) 389 (1925).
44 American Security & Tr. Co., 24 B. T. A. 334 (1931).
� William Nelson Cromwell, 24 B. T. A. 457 (1931).
46 Supra, n. 29.
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PLEADING�Alder of Defects; Opponent's Pleadings.

"The right of a court to act upon what is in point of fact known to
it must be subordinate to those requirements of form and orderly
communication which regulate the mode of bringing controversies
into court and of stating and conducting them." i

This rule, though in its original context it referred to a limitation
upon the exercise ojf judicial notice of facts, is equally applicable
to the effective notice a court may take of facts which are affirmatively
pleaded. Thus, if a party plaintiff petitions a court for relief, it may
be said in general that the court cannot give the relief unless the

petition states facts upon which the relief may be grounded, even

though those facts are made known to the court by the pleadings of
the opposing party and are proved by evidence in the case.2 The rule
is said to be especially applicable to equity pleadings.5
On the other hand, it is well settled that there may be cases where,

though the plaintiff's bill would be found bad upon demurrer, yet, if
the opposing party fails to demur and answers to the merits, he
cannot afterwards take advantage of the demurrable defect in the
bill. Thus, in the classical "Hook Case," * where the plaintiff in

trespass .failed to allege his possession, but it appeared by the plea
that he had possession, the defect could not be claimed in arrest of

judgment. So also, in equity, where a beneficiary of a testamentary
trust does not in his bill set out the terms of the will, and the will
is pleaded in the answer, the original defect is thereby cured.5
It is sometimes, therefore, of prime importance to determine whether

a bill is such as cannot be cured, according to Story's rule, or whether
pleading to the merits and failure to demur make a bad bill good.
The importance of the distinction is illustrated by a case recently
decided in the District of Columbia.* The Court decided that, where

i Thayer, Preliminary Treatise on Evidence (1898) p. 281.
2 Story, Equity Pleading, sec. 257: "Every fact essential to the

plaintiff's title to maintain the bill and obtain the relief must be

stated in the bill; otherwise the defect will be fatal. For no facts are

properly in issue unless charged in the bill, and of course no proofs
can be generally offered of facts not in the bill; nor can relief be

granted for matters not charged, although they may be apparent from
another part of the pleadings and evidence, for the court pronounces
its decree secundum allegata et probata."
sKeigwin, Cases in Equity Pleading (1924) p. 185: "The rule

requiring conformity of the proofs to the allegations goes in equity
materially beyond the extent of that rule at law, in that averments

omitted from the pleading of one party cannot be supplied by admis

sion or other averments concerning the unstated facts which may

occur in the adversary pleadings."
* Brooke v. Brooke, 1 Siderfin 184 (1664).
sCavender v. Cavender, 114 U. S. 464, 29 L. Ed. 212 (1885).
e Hammett v. Ruby Lee Minar, Inc. 53 F (ed.) 144. Certionri denied

248 U. S� (Jan. 11, 1932. Nos. 544 and 545, Oct. term 1931). For Btate-

ment of this case see RECENT DECISIONS, infra, p. 393.
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a bill sought rescission of a contract to purchase realty because the

title was not in the vendor, and the answer revealed a fiduciary

relation between vendor and vendee, the plaintiff was entitled to

relief because the contract constituted a breach of the fiduciary rela

tion. As will be developed in the following paragraphs, this decision

appears to be out of harmony with equity precedents.
A bill in equity may be demurrable for want Of equity in that:

1. It does not state a cause of action cognizable under any recognized
head of equity; 7 or,

2. It states a cause of action, but the statement is defective.*

If the bill is of the former class, failure to demur and answer to

the merits will not give the plaintiff any advantage that he did not

have before. But answering to the merits of a bill of the latter class,
cures all defects and puts the plaintiff in the position he would be

in if the bill had not been stated defectively. Thus, if a plaintiff sues
to set aside a deed, but fails to allege incapacity of, or duress or undue

influence exerted upon the grantor, he will not be entitled to the

relief because of admissions to that effect in the answer.9 But if he

alleges that the defendant acted "negligently and carelessly," and the

answer sets forth facts which are in legal contemplation careless and

negligent, he may rely upon those facts for relief.1"

So, also, where the bill alleges a cause of action which is met by
the answer, but the answer reveals a different cause of action, the

plaintiff cannot take advantage of this fact because he did not rely
upon it in the first instance," even though the bill incidentally stated
the fact."

Similar principles govern the plaintiff's title to relief under the

prayer for general relief. If the facts stated in the bill show a

title to additional relief not specifically prayed for, the relief will be

granted.13 And where the bill states a case which shows a title to

some relief, but not that prayed for, relief will be granted under the

i Gregory v. Gregory, 323 111. 380, 154 N. E. 149 (1926).
SMizzell v. Ruffln, 118 N. C. 69, 23 S. E. 927 (1896); Craft v. Schlag,

61 N. J. Eq. 567, 49 A. 431 (1901) ; Coker v. Richey, 108 Or. 479, 202 P.

551, 22 A. L. R. 744 (1921).
9 Gregory v. Gregory, supra n. 7.

"Mass. Bonding Co. v. Cudahy Packing Co., 61 Utah 116, 211 P.
706 (1922).
" Marsh v. Bulteel, 5 B. & Aid. 507 (1822).
12 Eyre v. Potter, 15 How. 42, 14 L. Ed. 592 (1853). But where

the bill states and relies upon both sets of facts, the plaintiff will
be entitled to relief, though one set of facts is met by the answer

and evidence. Cobban v. Conklin, 208 Fed. 231 (C. C. A, 9th, 1913).
In this case, Gilbert, J., said: "... the relief must be founded upon
and consistent with the facts set up in the bill, or with some theory
of the case on which the bill is based. . . ." (Italics supplied).

13 Mitchell v. Moore, 95 U. S. 587, 24 L. Ed. 492 (1877); Wiggins v.

Brand, 202 Mass. 141 (1909).
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general prayerM This is so, even though the plaintiff ascribes to the
facts stated in his bill a legal effect which they do not have, provided
that they actually have a legal effect which shows a title to relief.is

"There is nothing in the intricacy of equity pleading that prevents
the plaintiff from obtaining the relief under the general prayer to
which he may be entitled upon the facts plainly stated in the bill.
There is no reason for denying his right to relief, if the plaintiff
is otherwise entitled to it, simply because it is asked under the prayer
for general relief and upon a somewhat different theory from that
which is advanced under one of the special prayers. . . . The case

made by the bill consists of the material facts therein stated, and
where all the facts are stated, it is no reason for denying relief under
a general prayer because it may differ from the theory of the law

upon which the special prayer for relief is based, where both prayers
are based upon the same facts clearly set forth in the bill." *6

There is another case, which bears close resemblance to the case

just illustrated, but which must be carefully distinguished from it.
Where the general tenor of the bill does not set forth an equitable
ground of relief, no relief will be granted. Thus, where it appears
that a bank has sold to its directors securities which it held as

collateral security, a bill to redeem would not lie because the bank
no longer had the securities. But the court refused to decree the

payment of damages for the value of the securities under the con

tention that the sale was bad. Harlan, J., said: "... we incline to
the opinion that its [the bill's] whole frame and structure are incon
sistent with a right in this action to a decree for the value of the

stock, even if the facts justified any such relief." 17

The distinction between the two cases is indicated by Gray, J., in
Jones v. Van Daren,1* as follows: "But the general object of the bill
is to secure to the plaintiff the dower interest of which she has been

defrauded, and the bill contains a prayer for general relief. This is
sufficient to enable a court of equity to decree such relief as the facts

stated in the bill justify." (Italics supplied.)
Another case where the general prayer may not be invoked for

relief is where the bill is not proved according to its general tenor,
although the bill may state facts, and facts may be proved which,
if they were properly alleged, would be a ground of relief upon a

" Jones v. Van Doren, 130 U. S. 684, 32 L. Ed. 1077 (1889); Hopkins
v. Grimshaw, 165 U. S. 342, 41 L. Ed. 739 (1897) ; Hollister v. Lefevre,
35 Conn. 456 (1868); Lockhart v. Leeds, 195 U. S. 427, 49 L. Ed.

263 (1904).
is Lockhart v. Leeds, supra n. 14.
is Per Peckham, J., in Lockhart v. Leeds, supra n. 14.

"Hayward v. Eliot Nat. Bank, 96 U. S. 611, 24 L. Ed. 855 (1878). Cf.
Hobson v. McArthur, 16 Pet. 182, 10 L. Ed. 930 (1842), where Thomp
son, J., says: "If the facts would justify a prayer for any such relief,
the bill should have been framed with a double aspect; so that if the
court should decide against the complainant in one view of the case,

it might afford him relief in another. But this bill is not so framed."
is Supra n. 14.
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different theory. As Daniel, J., said in Eyre v. Potter:19 "... when

the bill sets up a case of actual fraud, and makes that the ground
of the prayer for relief, the plaintiff will not be entitled to a decree, by

establishing some of the facts quite independent of fraud but which

might of themselves create a case under a totally distinct head of

equity from that which would be applicable to the case of fraud

originally stated." The point was more strikingly illustrated by

Gilbert, J., in, Cobban v. Conklin,29 as follows: "... a bill to set

aside a conveyance on the ground, of fraud will not sustain a decree

granting such relief on an entirely distinct ground of equitable juris
diction, such, for instance, as mistake."

So, also, where the bill is proved according to its tenor, and the

answer reveals a ground for additional relief, the general prayer

will not be sufficient to sustain such relief.21 As Marshall, C. J., said:
"It is certainly a correct principle that the court cannot decree to any

plaintiff, whatever he may prove, more than he claims in his bill.

Nothing further is in issue between the parties." � To a similar

effect are the words of McLean, J.: 23 "No admission in an answer can,

under any circumstances, lay the foundation for relief under any

specific head of equity unless it be substantially set forth in the bill."

With these premises, it remains to determine the test as to whether

the opponet's pleading will, in a particular case, cure defects which

exist in the bill. First will be considered what are not the tests.

First is the "material allegation" test. This has been framed as

follows: "When a complaint is defective in some material allegation
and that defect is supplied by the answer, the defect in the complaint
is cured." 24 But this test manifestly cannot be applied to all cases.

Thus, in an Alabama case,2^ where the bill failed to state jurisdictional
facts, the defect was not cured by the statement of the facts in the

answer. So, also, the test cannot be applied to English v. Foxallis

and similar cases.2**
Nor can the test be as to whether the bill has stated facts which

may constitute a ground of relief and the facts stated in the answer

is Supra n. 12 Cf. Skinner v. Bailey, 7 Conn. 496 (1829); Cobban v.

Conklin, supra n. 12; Hayward v. Bank and opinion of Thompson, J.,
in Hobson v. McArthur, supra n. 17.

20 Supra n. 12.
21 English v. Foxhall, 2 Pet. 595, 7 L. Ed. 531 (1829).
22Dictum in Simms v. Guthrie, 9 Cranch 19, 3 L. Ed. 642 (1815).
23 In Jackson v. Ashton, 11 Pet. 229, 9 L. Ed. 698 (1837).
24 9 C. J. 1245. But note the quotation in n. 26 infra.
25 Chandler v. Home Loan Co., 211 Ala. 80, 99 So. 723 (1924).
26 Supra n. 21. Cf. 21 C. J. 483 : "No admission in an answer can avail

plaintiff unless the fact admitted is well pleaded and substantially
alleged in the bill. An admission in an answer is no broader than
the allegation in the bill."

26* Perhaps the main reason why the "material allegation" test is

not a satisfactory one, lies in the ambiguity of the term. A material

allegation may be understood to be one the absence of which merely
makes the bill demurrable, as in Cavender v. Cavender, supra. On the
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are merely supplementary to such facts. English v. Foxall,2* Skinner
v. Bailey, 28 Hobson v. McArthur?" Eyre v. Potter?"

The proper test, it is submitted, is the nature of the bill itself.

Does the opposing party's pleading amplify the statement of what

is a defectively stated good cause of action, or does it amplify the

statement of what is a defective cause of action or of no cause of

action at all? si

The nature of the distinction between a good cause of action de

fectively stated and a defective cause of action cannot be put cate

gorically, but an attempt will be made to state it alternatively.
If the facts stated, proved and relied upon in the bill are such that

a court may look upon them as stating a ground of equitable relief, the
absence of formal averments may be cured by the opponent's pleadings,
though the bill would be bad upon demurrer. Cavender v. Cavender,32
Mizzell v. Ruffin,^3 Pugh v. Fairmount Mining Co.,34 Craft v. Schlag?5
But if the plaintiff is forced to rely upon the defendant's pleadings
and such reliance involves a departure in the pleadings, relief cannot
be granted. English v. Foxall?* Eyre v. Potter?1! Rainey v. Herbert?*
(semble), Skinner v. Bailey?9 Thomas-Starrett Co. v. Ellis Granite

Co.,*" Hayward v. Eliot Nat. Bank,*1 Gregory v. Gregory.*2
Whether a particular ;fact is to be regarded as a formal averment

or as an indispensible part of the cause of action is a question that

may be decided differently in different jurisdictions. Thus, an aver

ment of value of land in a foreclosure suit is a formal averment, and

other hand, it may be understood to be one whose absence takes away

the very substance of the bill, or the substance of that part in which
it should appear, as in Gregory v. Gregory, supra. The frequent use

of this expresion, and the consequent confusion that is always attend
ant upon ambiguity, lend force to the argument of Wigmore, expressed
in his introduction to Kocotjbek's Jural Relations. Two separate
technical terms should be devised to express the two meanings of this

phrase.
� Supra n. 21.
28 Supra n. 19.
29 ibid.
30 Supra n. 12.
ai Mizzell v. Ruffin ; Coker v. Richey, supra n. 8.
32 Supra n. 5. See also Pensacola v. Lehman, 57 Fed. 324 (C. C. A.,

5th, 1893); Richardson v. Green, 61 Fed. 423 (C. C. A., 9th, 1894).
33 Supra n. 8.
34 112 U. S. 238, 28 L. Ed. 684 (1884).
35 Supra n. 8.
36 Supra n. 21.
37 Supra n. 12.
38 55 Fed. 443 (C. C. A., 3d, 1893).
39 Supra n. 19.

4<>86 Vt. 282, 84 A. 1017 (1912).
4i Supra n. 17.
42 Supra n. 7.
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its omission may be cured by similar averments in the answer.*'

But, in a partition suit, averments of joint tenancy or tenancy in

common are not formal and must be made in the bill and cannot be

supplied by the answer." A bill to enjoin execution upon a judgment
against a third party need not trace the plaintiff's title, if the history
of the title appears in the answer.*5 in a suit upon contract, averments
of the consideration or conditions of the contract are formal, and
omission of such averments may be cured by the answer.** Failure
to name the defendant as executor in the bill will charge him as

such where the answer reveals his character as executor.*'

The extreme cases in which plaintiffs have been allowed to change
their positions, have been cases under the workmen's compensation
acts, where, when suit is primarily instituted obviously under the
state acts, and it appears by the answer that the federal act is appli
cable, amendment is allowed in order to bring the case within the

requirements of the federal act as to parties, averments, etc.*s But
it is to be observed that these proceedings are not purely equitable,
and the rule might well be different if a similar situation should
arise in an equity court.19 Thus, even in a code state, a complaint
setting forth an equitable cause of action is not cured by an answer

revealing that the plaintiff has a legal cause of action.*9"
The last class of cases to be considered is not properly within the

scope of the present paper. This class consists of cases where both
plaintiff and defendant are parties to a fraud in respect of the subject
matter of the suit. The cases are unanimous that, though the fraud
does not appear in the pleadings of either party, if it appears by the
evidence that the relief prayed for will work a fraud upon parties
foreign to the suit, or will rescue the plaintiff from a position into
which he has placed himself by his own fraudulent acts upon such

*3 Peters v. Lyles-Madry Implement Co., 41 S. W. (2d) 69 (Tex. Civ.
App. 1931).
** Chandler v. Home Loan Co., supra n. 25.
*5 Cohen v. Knox, 90 Cal. 266, 27 P. 215, 13 L. R. A. 711 (1891).
"Boettler v. Tendick, 73 Tex. 488, 11 S. W. 497, 5 L. R. A. 270

(1889); Cunningham v. Halymark, � Mo. App. �

, 37 S. W. (2d)
956 (1931), certiorari den. � Mo. � (mem.), 37 S. W. (2d) 956 (1931).
"Hunt's Executrix v. Mutter, 238 Ky. 396, 38 S. W. (2d) 215 (1931).
*s Missouri, K. & T. R. Co. v. Wulf, 226 U. S. 570, 57 L. Ed. 355

(1913); Nashville, C. & St. L. R. Co. v. Anderson, 134 Tenn. 666, 185
S. W. 677, L. R. A. 1918C, 1115 (1916). In the Wulf case, the Supreme
Court expressly said that the change in the theory of the case affected
the form rather than the substance.
*9Cf. Keigwin, supra n. 3.
*9> Jackson v. Strong, 222 N. Y. 149, 118 N. E. 512 (1917). Here the

complaint alleged a sum of money to be due as from a partner. The

answer showed that the money was due as to an employe. The court
ruled that a new complaint must be filed. See the comment on this
case in (1918) 32 Harv. L. Rev. 166, 179.
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parties, the court will, on its own motion, deny the relief.^ As the
court said in Geroso v. De Malo: "So strict are the courts in adhering
to the principle of not aiding in the enforcement of an illegal agree
ment, that if the agreement as stated in the pleading does not appear
to be illegal, but circumstances come out in the evidence that show
that it is, in fact, tainted with illegality, the court will, on its own

motion, direct an inquiry into the matter." Thus, the decisions are

based, not upon any of the rules of pleading, but upon the paramount
rule of public policy to which, it seems, all rules must bow at times.

JOHN D. O'REILLY, JR.*
Boston.

TAXATION�Jurisdiction to Tax Intangibles.

The power of the states to tax property, business and persons
within their respective limits is unimpaired by the Federal Constitu
tion.! The taxing power of a state is one of its attributes of
sovereignty; it exists independently of the Constitution of the United
States, and may be exercised to an unlimited extent, except so far as

it has been surrendered to the Federal Government.2 There is a

presumption that all property within a state is subject to its taxing
power.s The Constitution of the United States does not profess in
all cases to protect property from unjust or oppressive taxation by
the states. That is left to the state laws.* If the right to impose a

tax at all exists on the part of the state government, it is a right
which, in its nature, acknowledges no limits.s Thus have the taxing
powers of a state been consistently described by the Supreme Court
of the United States. On the other hand, however, the court has
not always adhered in practice to this attitude.
Mr. Justice Brown, in 1905, first pointed out the fact that the

adoption of a general rule that tangible personal property be taxed
at the domicil of the o,wner as well as the situs, would involve possi
bilities of a serious character.6 Nearly twenty years later the wisdom
of his statement was made manifest in the case of Frick v. Pennsyl
vania.'! But it was not until the case of Safe Deposit and Trust Co.

so Harvey v. Varney, 98 Mass. 118 (1867) dictum; Geroso v. De Maio,
75 N. J. Eq. 410, 72 A. 432 (1909), citing, Parker v. Whitley, 1 Turn. &
Russ. 366 and Evans v. Richardson, 3 Mer. 469; Boothe v. Bassett, 82
Wash. 95, 143 P. 449, 7 A. L. R. 145 (1914).
?Editor-in-Chief of this Journal, 1930-1931.
1 Lane County v. Oregon, 7 Wall. 71.
2 Union Pac. Ry. Co. v. Peniston, 18 Wall. 5.
s New York v. Tax Comm'rs, 199 U. S. 1.
* Memphis Gaslight Co. v. Taxing District of Shelby Co. 109 U. S. 398.
s Weston v. Charleston, 2 Pet. 449.
� Union Transit Co. v. Kentucky 199 U. S. 194, 50 L. Ed. 150 � (1905).
i Frick v. Pennsylvania, 268 U. S. 473, 45 Sup. Ct. 603 (1924).
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v. Virginia, in 1929,8 that there was any intimation that "double

taxation" of intangibles was so vicious an evil as to be prohibited.
In the Frick case? it was deflnately decided that tangible personal
property could not be subjected to a double tax, but intangible
personal property did not lend itself to such a summary dismissal.

As a matter of fact, double taxation of intangibles has been sustained

in a number of cases.

Debts in general comprise the bulk of intangibles, and it was to

this type that the Supreme Court first directed its attention. Black-

stone v. Miller,!" stood for 27 years as an authority for a tax at the

domicil of the debtor. Fidelity and Columbia Trust Co. v. Louisville,!!
declared that taxation of a debt in one state did not necessarily
exclude a tax by another, and sustained a tax at the domicil of the

creditor.

Corry v. Baltimore,!* upheld a tax on a non-resident's stock in a

Maryland corporation, upon the theory that the Company was incor

porated in Maryland and therefore its stock was subject to a tax

by that state.
Hawley v. Maiden,� held that the domicil of the shareholder could

tax him upon his ownership of shares of stock in foreign corporations,
notwithstanding the fact that the stock was also taxable in the state
of incorporation.
Metropolitan Life Ins. Co. v. New Orleans,1* held that where a

business situs was established, the state where the situs was located
had jurisdiction to tax.

Blackstone v. Miller,15 however, was overruled by Farmer's Loan
and Trust v. Minnesota,1" in which it was held that debts were taxable

only at the domicil of the creditor.

Corry v. Baltimore,1'' was upheld in the Susquehanna case.is

The question in Metropolitan Life Ins. Co. v. New Orleans,19 has
never been directly brought up before the Supreme Court since they
started their campaign against double taxation of intangibles, and
that case is, presumably, still good law.

8 280 U. S. 83, 74 L. Ed. 180 (1929).
9 Frick v. Penna., supra, n. 7.
i�188 U. S. 189, 23 Sup. Ct. 277 (1902).
" 245 U. S. 567, 47 Sup. Ct. 202 (1917).
12 196 U. S. 466, 25 Sup. Ct. 201 (1905).
"232 U. S. 1, 34 Sup. Ct. 201 (1913).
"205 U. S. 395, 27 Sup. Ct. 499, 51 L. Ed. 853; affirming 115 La. 698,

37 South. 846 (1906).
is supra.
i�280 U. S. 204, 50 Sup. Ct. 98 (1930).
!i Supra, n. 10.
is Susquehanna Power Co. v. State Taxing Comm., 283 U. S. 297, 51

Sup. Ct. 434 (1931).
i� Supra, n. 14.
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Hawley v. Maiden,20 insofar as it declared that the domicil of the

owner could tax shares of stock was upheld in the latest case decided
in the Supreme Court, First National Bank of Boston v. State of
Maine.21 So the law with respect to debts in general and shares of
stock may thus be briefly summarized. Debts are taxable:

1. At the domicil of the creditor.
2. Where a business situs has been established.

Shares of stock are taxable:

1. At the domicil of the owner of the shares.
2. In the state of incorporation (except for death tax purposes, and

even then a transfer tax may be levied), see Bank of Boston v. Maine.22

3. At the business situs.

Bank of Boston v. Maine,23 the latest utterance of the Court upon

jurisdiction to tax, merits statement in detail. In this case the

Supreme Court denied the right to Maine, the state of incorporation,
to levy a death tax upon shares of stock of a non-resident decedent in
a Maine corporation, even though Maine proposed to allow the amount
of tax paid at his domicil as a credit. The Court declared that all
cases resting upon Blackstone v. Miller,2* were definately overruled
and ceased to be of other than historic interest. The Court mentioned
Frick v. Pennsylvania,25 expressly, and declared that, too, to be over

ruled. It is evident, of course, that the Court meant only with respect
to its intangible aspect, and not to its holding with respect to tangible
personal property, so it may be very properly be assumed that Frick v.

Pennsylvania was overruled only in part.
The Court, in the Maine case, said that as a general rule, intangibles

were to be taxed at the domicil of the owner. But in this connection,
Safe Deposit and Trust Co. v. Virginia,26 must not be overlooked�

where the Court preferred situs!
The Susquehanna2'? case is not mentioned in the Maine decision,28

so it may be assumed it was not overruled, inasmuch as the tax

levied in that case, although imposed by the state of incorporation,
Maryland, was in the nature, or, in lieu of, a property tax.

The principal effect of Bank of Boston v. Maine 29 is this : the state

of incorporation may not levy a death tax on stock of a non-resident

decedent; which amounts to this�for death tax purposes "single
taxation" is apparently about to be realized. It may be noted in pass-

29 Supra, n. 13.
21 Jan. 4, 1932. See 20 (1932) Georgetown Law Joubnajl, 201; and

this issue, supra, p. 357.
22 Ibid.
23 Ibid.
24 Supra, n. 10.
25 Supra, n. 7.
26 Supra, n. 8.
2r Susquehanna Power Co. v. State Taxing Comm., supra, n. 18.
2� First National Bank of Boston v. State of Maine, supra, n. 21.
29 Ibid.
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ing that prior to this decision, 40 states had enacted, by means of

reciprocal legislation, a similar rule.so

A seat on a stock exchange has been held taxable at the location

of the exchange, Rogers v. Hennepin, County?1 and at the domicil of

the seat-holder, Citizens National Bank v. Durr?* The so-called "cor

porate excess" may be taxed at the corporate domicil, Cream of Wheat

Company v. Grand Forks County?* and, proportionately, at the place
where the corporate business is transacted, Adams Express Go. v.

Ohio?* and Adams Express Co. v. Kentucky?5 Despite the recent

decisions upon the taxation of trusts of intangibles, Wachovia Bank v.

Doughton?* Brooke v. Norfolk?'' Safe Deposit and Trust Co. v.

Virginia?* it is by no means clear that multiple taxation of trusts

is finally eliminated.
The dicta of the Supreme Court in the recent decisions on juris

diction to tax, intimate that multiple taxation of intangibles must

cease. It will be interesting to observe what takes place when this

question is raised in a case involving something more than a tax

upon debts or shares of stock, where multiple taxation has been

sanctioned in the past. J. K. K.

WILLS� CONSTRUCTION� A Court's Proscription of Scientific
Works.

Dr. James Rush was the third son of Dr. Benjamin Rush, the con

temporary and friend of George Washington and Thomas Jefferson.

By his will dated in 1866, Dr. James Rush devised the whole of his

estate, except some legacies, to H. J. Williams, in trust, to select and

purchase a lot and erect thereon a building to be called "The Ridgway
Branch of the Philadelphia Library." In a subsequent codicil he
directed that every ten years or oftener editions of his own works

should be published exactly as he left them.
One of the codicils contained the following:

"I do not wish that any work should be excluded from the
library on account of its difference from the ordinary or conven
tional opinions on the subjects of science, government, theology,

30 Non-reciprocal states are : Arizona, Kansas, Kentucky, Louisiana,
Montana, South Dakota and Utah.

3i 204 U. S. 104, 60 L. Ed. 469 (1915).
32 257 U. S. 99, 42 Sup. Ct. 15 (1921).
33 253 U. S. 325, 64 L. Ed. 931 (1919).
34 165 U. S. 194 (1897), rehearing; 166 U. S. 185, 41 Sup. Ct. 965 (1897).
35 166 U. S. 171, 41 Sup. Ct. 96 (1897).
38 272 U. S. 567, 47 Sup. Ct. 202 (1926).
37 277 U. S. 27, 48 Sup. Ct. 422 (1928).
38 Supra, n. 8.
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morals or medicine, provided it contains neither ribaldry nor

indecency.
"Temperate, sincere and intelligent inquiry and discussion are

only to be dreaded by the advocates of error. The truth need
not fear them, nor do I wish the Ridgway Branch of the Phila
delphia Library to be encumbered with the ephemeral biographies,
novels and works of fiction or amusement, newspapers or period
icals, which form so large a part of the current literature of the
day. The great object of a public library is to bring within the
reach of the reader and student works which private collections
do not and cannot contain, and which in no other way could be
accessible to the public. Its excellence will depend, not upon the
number of its volumes, but upon their intrinsic value; and I wish
this principle to be carried out by the managers, who, I hope, will
never be influenced by the too common ambition for mere nu
merical superiority."

The will and codicils were admitted to probate in Philadelphia
County, Pennsylvania, in May, 1869. In March, 1878, one Robert Man
ners filed a bill in the Court of Common Pleas contesting the validity
of the trusts. Being unsuccessful in that court he appealed to the
Supreme Court.

The official report of the decision of the Supreme Court shows that
it was sought to invalidate the will on the ground that two different

parts thereof were subversive of Christianity. The contestant's bill
charged that the clause with reference to the non-exclusion of books

"compelled the admission of books inculcating rebellion, treason, deism
and polygamy, which would be subversive of religion."1
The Supreme Court nullified this clause by holding that it was not

an essential part of the will for the reason that the word "wish" used

by the testator had the effect of giving the executor or trustees a

discretion to exclude "works advocating atheism, infidelity," etc. In

that age of religious censorship and insistence upon orthodoxy it is

probable that the trustees would exclude, contrary to the wishes of

the testator, an essay on Natural Theology simply because it could

not be "at all consistent with Christianity," according to the opinion
of the Vice-Chancellor in an English will case.2 The trustees could

exclude a large number of heterodox, yet learned, works on the same

theory, including many which Dr. Rush would wish to be placed in

the library.
The court intimated that if Dr. Rush had positively directed the

inclusion of atheistic works in the library, not only the clause in

question but also the entire will would be invalid because�

"It may be regarded as settled in Pennsylvania, that a court
of equity will not enforce a trust where its object is the propaga
tion of atheism, infidelity, immortality or hostility to the exist
ing form of government."

It is difficult to say what a court, at that time, would hold "in

fidelity" to be. It might have sanctioned the exclusion of Lectures on

Physiology, Zoology, and the Natural History of Man, by Sir William

1 Manners v. Library Company, 93 Pa. St. 165.
2 Briggs v. Hartley, 19 L. J. Ch. 416.
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Lawrence, simply because Lord Chancellor Eldon, in 1819, appeared
to agree with counsel that the lectures "were hostile to natural and

revealed religion," and was willing to outlaw any book containing
passages which "contradict the Scriptures."3 Any work favoring the

theory of evolution as expounded by Darwin might be regarded as a

"propagation of infidelity'' because of its contradiction of the Scrip
tures as interpreted at the time.
The arguments used in the case render it probable that Dr. Rush

nursed some form of "infidelity," but the references to "immorality,"
etc., were uncalled for. The character of Dr. Rush is shown by the

following expression of the court:

"He was an educated man, of scholarly habits, and of no mean

scientific attainments. * * *"

"From his own experience in his various researches the tes
tator probably realized the importance and value to educated men

of a public library which should place within their reach such
books as are not readily accessible. With a desire to promote
temperate, sincere and intelligent inquiry and discussion, he im
poses no restriction upon the character of the books except that
they shall not contain either ribaldry or indecency. He would
make his library a place where the student, whether of science,
government or theology, could find the information for which he
longed."

The bill assailed the will from another angle, alleging:

"That the works directed by the said Dr. James Rush to be
published every ten years * * * contain infidel and atheistical
sentiments, teachings and arguments, and that said works deny
the truths of the Christian religion, and of revelation, and the
existence of a God; and the plaintiff charges that the effect of
carrying out and executing said trust would be the propagation
of infidel and atheistic doctrines, and would be contrary to good
morals and to law."

The court upheld the will under the cy pres doctrine, and held that
the trustees are not bound to publish the works if they "are of the
character alleged in the bill." The court also said:

"Hence, if the primary object of the trusts of the bill is to dis
seminate infidel views, * * * it would be the duty of a court of
equity to declare such trusts to be against public policy and there
fore void."

There were some "infidel views," however, which the court itself ap
proved. For example, the court said:

"He possibly remembered that when he commenced the prac
tice of medicine, a patient burning with fever was not allowed a
breath of fresh air or a drink of cold water; that bleeding was
resorted to in almost every disease; that the introduction of
anaesthetics was by some regarded as impious and unscriptural,

3 Lawrence v. Smith, Jacob 471; 37 Reprint, 928 (1822).
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and an attempt on the part of females to defy the primeval curse;
that before his day, Harvey's theory of the circulation of the
blood was treated with derision and cost that eminent physician
a large portion of his practice, and that Jenner's discovery of vac
cination was denounced by his own profession as empirical, and
by the clergy as wicked."

No doubt many things once thought "impious and unscriptural" were
not so regarded by the court. The blasphemies of one age may be
orthodoxy in another, as evidenced by the change of attitude taken
by the Church of England concerning transubstantiation. The court
did not attempt to show what opinions it would be unlawful to
propagate, but the common law would have compelled it to denominate
Universalist and Unitarian views as "infidel."* The court left it to
the trustees to determine what passages in Dr. Rush's books were

"infidel." If, as was probable, the trustees employed the same tests
as those used by counsel for Mr. Manners, many parts of the books
may have been denied publication, and, in effect, destroyed, the very
thing which Dr. Rush intended, and earnestly hoped, to prevent. The
court's decision had the effect of permitting pious ghouls to rob the
deceased scholar of the post-humous influence he had hoped to exert

upon posterity and the honor it would have brought to his memory.
What actually happened to the manuscripts, the report does not dis
close.
The Rush will case shows one of the many obstacles which beset

those who would liberalize religious thought or defend anti-religious
opinion. The courts willingly lent their aid in the suppression of in

vestigation and criticism of such tenets as those involving the doc
trine of the Trinity, Original Sin, Vicarious Atonement, Eternal Pun
ishment, and the literal inerrancy of the Scriptures. The suppression
was desired by the orthodox generally because they believed that an

attempted investigation of that kind by the average youth, prompted
by curiosity, would weaken his religious faith and lead to "infidelity"
which would prevent him from escaping what was believed to be the
ultimate fate of the damned. Even the silent, to say nothing of the

vociferous, unbeliever was an object of hatred, regardless of his

morals or intelligence. The Supreme Court of Errors of Connecticut
had occasion to remark:5

"It (unbelief) can scarcely fail to deprive him of the esteem of
mankind, exclude him from intercourse with men of piety and
virtue, and render him odious and detestable."

FRANK SWANCARA,*
Denver, Colorado.

* Frank Swancara, Fundamentalism and the Law, United States
Daw Review (Nov., 1931), p. 593.

5 Stow v. Converse, 3 Conn. 325, 342.
?Member of the Bar of State of Colorado.
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RECENT DECISIONS

BANKS AND BANKING�Right of Bank to Charge Off Deposit
against Indebtedness of Depositor

The plaintiff, Mality, maintained a checking account with the de
fendant bank and had on deposit the sum of $477.17. At the time he
was indebted to the bank in a sum largely in excess of the above
amount which consisted of notes payable to the bank on demand. The

plaintiff executed and delivered to creditors checks drawn on said
account in the aggregate of $256. The bank refused to pay them.

Having failed to secure an adjustment of the indebtedness, it there
after applied the amount on deposit in the account as a credit on the

notes. Mality brought this action against the bank for damages for

injury to his credit and reputation alleged to have been sustained by
him by reason of the failure of the bank to pay said checks drawn by
plaintiff on it. Jleld, that the bank had the right to charge off and
apply the amount of a depositor's account to the payment of notes held
by it against the depositor, provided the notes are due. State Trust &

Savings Bank v. Mality, � Tex. Civ. App. �, 44 S. W. 1070 ( 1932 ) .

As a general rule a bank may look to deposits in its hands for the

repayment of any indebtedness to it on the part of the depositor and
may apply the debtor's deposits on his debts to the bank as they be
come due. Delano v. Equitable Trust Co. 181 N. Y. Supp. 852; Schoel-

kopf v. Phillips, 88 Tex, 31, 29 S. W. 645. The bank has no right to
apply the deposit to the debt of the depositor until such debt has
matured. Wright v. Seaboard Steel & Manganese Corporation. 272 Fed.
807.

The right of set-off exists only where the claim of the bank is certain,
definite and liquidated, or capable of liquidation by calculation, with
out the intervention of a jury to estimate the sum. Tallapoosa County
Bank v. Wynn, 173 Ala. 272, 55 So. 1011. The fund in possession of
the bank must be a general deposit and any moneys deposited with the
bank for a particular purpose cannot be retained by the bank to offset
the indebtedness of depositor to said bank. Wimberly v. Bank of
Portia, 158 Ark. 413, 250 S. W. 334.
The right of a bank to appropriate a deposit of a customer to dis

charge the indebtedness of the customer to the bank grows out of the
relation of debtor and creditor existing between the bank and depositor,
and is in reality a right of set-off. Gillett v. Liberty National Bank of
Tulsa, 95 Okla. 76, 218 Pac. 1057. In some few instances courts have
referred to this right of the bank as a lien on the deposit. Batson v.
Alexander City Bank, 179 Ala. 490, 60 So. 313; St. Louis National Bank
v. U. S. Insurance Co. 104 U. S. 54; Crosby v. Niagara Bank, 154 N. Y.
Supp. 883. The weight of authority and the more accurate view is to
the effect that this right of a bank is not really in the nature of a lien
but is rather a right of set-off or application of payments. Shuman v.
Citizens State Bank of Rugby, 27 N. D. 599, 147 N. "W. 388. A lien is a
claim which one person has upon the property of another as a security
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for some debt or charge, a tie that binds property to a debt or claim for
its satisfaction. Wendenhail v. Burnette, 58 Kan. 355, 49 Pac. 93.
When a general deposit is made, the bank has not thereafter "property
belonging to the depositor" in its possession. The title to and the
ownership in the money has passed. The bank is not a bailee of such
money; it is a debtor of the depositor merely. Shuman v. Citizens
State Bank of Rugby, supra. In the latter case it was held that a

statute giving a bank a lien on all property in its possession belonging
to the depositor related merely to property held as bailee, and not to a

general deposit.
J. E. F.

CONSTITUTIONAL LAW�Police Power, Extent of.

The city of Cincinnati by the general code of Ohio, � 3632, has the
power to "regulate . . . the use of automobiles kept for hire." The city
accordingly passed an ordinance requiring persons engaged in leasing
driverless automobiles for hire to deposit with the city treasurer
insurance policies or bonds in specified sums for the protection of
persons injured or whose property may be damaged as a result of
lessees' negligent maintenance, operation, or use of such vehicles.
The plaintiff filed suit to enjoin the enforcement of this ordinance on

the ground of repugnancy to the due process and equal protection
clauses of the fourteenth amendment. The highest court of Ohio re

fused the injunction, and appeal was taken. Held, the ordinance is
not void as denying due process or equal protection of the laws.
Hodge Drive-It-Yourself Company et al. v. City of Cincinnati et all
� U. S. �, 52 S. Ct. 162 (1932).
This decision appears to be a logical extension of the power of the

State to regulate the use of the streets for private gain. The state has
the power for the safety of the public to regulate the use of its public
highways. Kane v. New Jersey, 242 U. S. 160, 37 S. Ct. 30 (1916);
Sprout v. South Bend, 277 U. S. 163, 48 S. Ct. 502 (1927). As regards
the use of the streets in the ordinary way the legislative power is
confined to regulation, but as to their use for private gain the power
is plenary and extends to absolute prohibition. Hatfield v. Lundin, 98
Wash. 657, 168 Pac. 516 (1917). Such use, at least generally, may be
prohibited or conditioned as the legislature sees proper. Packard v.

Banton, 264 U. S. 140 (1923). This power to regulate use of the streets
may be delegated to the city either by constitutional provision or

legislative enactment.

By virtue of the power to condition the use of public highways for
private gain the states and municipalities have gone a long way in
controlling the operation of such vehicles as buses, taxis, and jitneys.
In a number of states and municipalities the operators of all or several
of these types of vehicles are required to post bonds or take out
insurance to secure persons whose person or property may be injured
by the negligent operation of such vehicles. Such regulation has been
sustained in Packard v. Banton and Auto Transit Company v. Fort
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Worth, supra; People v. Martin, 235 N. Y. 550 (1923); In re Cardinal,
170 Col. 519, 150 Pac. 348 (1915); Hazeltine v. Atlanta, 87 S. E. 1043

(1916).
The business of leasing driverless autos to be driven by the lessee is

no more a private business than is operating a taxi. The use of the

streets by the lessee is ordinary private use, but that by the lessor is

use of the streets for his own gain. "Unquestionably," says the court

in the principal case, "appellants contemplate that those driving their

cars will use them upon the streets." The right to regulate such auto

leasing companies as using the streets for private gain was previously
upheld in City of San Antonio v. Besteiro, 209 S. W. 472 (1919).
An ordinance like the one in the principal case is not arbitrarily

burdensome nor does it operate in any way to deprive the plaintiff of
property without due process of law. The fact that a party is unable
to comply with the statute without assuming a heavy burden does not

render the requirement unconstitutional if the inability is due to his

peculiar circumstances. Packard v. Banton, supra. If he has the

same opportunity to comply as others and the ordinance has for its
reasonaable purpose the preservation of public health, safety, or morals,
his individual inability will not make the statute invalid. Attfo Transit

Company v. Fort Worth and Hatfield v. Lundin, supra.
Nor is such an ordinance unreasonable or the classification dis

criminatory. The highest court of Ohio stated in its decision in this
case: "The fact that automobiles of this class are operated by persons

having no ownership in the operated auto, and that they operate under
a contract which exempts the owner from the application of the doc
trine of respondeat superior, which operation has been found by in

surance companies to be extra-hazardous, is quite sufficient to warrant

a reasonable regulation of the class." The same reasoning was used
to uphold a like classification in City of San Antonio v. Besteiro and
Genusa v. Houston, supra. As was said in In re Hauges, 252 N. Y. 381

(1931), "any occupation may be reasonably regulated if the nature of

the business is such that, unless regulated, many persons may be

exposed to misfortune," or as concisely stated in Truax v. Corrigan,
257 U. S. 312 (1921), "The police power is coextensive with the public
need."
The plaintiffs in this case made the additional claim that the ordi

nance imposed on them liability without fault. The Supreme Court,
following the interpretation of the ordinance by the highest court of
Ohio, held that the ordinance did not attempt to make the hirer the
employee or agent of the owner or to make the latter liable for the

negligence of the former, but merely required the giving of security
that lessees should "respond in damage for their own tortious acts."
In this connection it is interesting to note that in Genusa v. Houston,
supra, a similar ordinance which, however, provided that the owner

might be sued directly for the negligence of the lessee was held void on
the ground that it created a liability in the owner for the torts of the
lessee which was unknown at common law. On the other hand, in the
case of Watts v. Rent-a-Ford, supra, the Wisconsin court in passing
upon a state law imposing direct liability on all driverless automobile
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lessors in the cities of the state, took no exception to the direct lia

bility feature of the law, and though holding the statute void as dis

criminating against operators in cities, expressly approved the liability
feature as a valid exercise of the state's police power. This would
seem to be the better view, since in the light of the recognized power
of the state to condition or even prohibit the use of the public highways
for private gain subject only to the requirement that such regulation
be neither arbitrary nor discriminatory, the placing of the liability
would properly appear a matter wholly of legislative policy.

L. P. S.

EMINENT DOMAIN�Condemnation of Land�Value of Lease

The appellant had been allowed no value for his lease in a con

demnation proceeding brought under the Act of March 1, 1929 (45
Stat. 1415, 40 U. S. C. A. 361-386), to condemn land in the District of
Columbia for the United States. His lease of the premises was to run

for ten years, from January 1, 1928, at an annual rental of $600 a year
for the years 1928 and 1929, and thereafter to increase at the rate
of $60.00 per year. The lease contained a provision for repairs and

improvements to be made by the lessee at the beginning of the lease
and these repairs and improvements to become part of the real estate.
Less than two years of the lease had expired at the time the property
was taken by the government. The lower court charged the jury that
the present money value of the leasehold was the present market value
of the residue of the term, but submitted an additional instruction that
the market value was to be reduced from the first rent day following
return of award until actual taking of property, and that if such
term expired before actual taking there should be no allowance for the
leasehold interest. The jury returned a verdict for the owner of

the property in the sum of $32,000, but allowed the appellant nothing
for the value of his lease. Held, the leasee is entitled to compensation
for cost of improvements on condemned property to the extent
that they enhanced the market value. The value of the leasehold
should be fixed at the date of award in condemnation proceedings.
Carlock v. United States, 53 F. (2d) 926 (1931).
The court did not agree with contention of counsel for the govern

ment that the tenant was not entitled to any consideration or re

muneration for the improvements which he placed upon the prem

ises, since these improvements would revert to the owner at the
end of the lease. The expenditures for improvements were made by
the tenant on the basis of the ten-year lease and the enjoyment of the
benefits to be derived therefrom for that period. Hence, although
the lessee is not entitled to compensation for the costs of the im

provements, he is entitled to compensation to the extent that these

improvements enhanced the market value of the lease.
It is a fundamental principle governing condemnation proceedings

that where several interests are involved, such as estates for life,
or in remainder, or leaseholds, that all should be combined in deter-
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milling the value of the fee, after which the total value of the fee

can be subdivided in satisfaction of the values fixed upon the various

interests involved. Baltimore City v. Latrobe, 101 Md. 629, 61 Atl. 203,
4 Ann. Cas. 1005 (1905).
The universal rule covering condemnation proceedings, that the

market value of the property condemned at the time of the award

should control in fixing the amount of the award, was clearly ex

pressed in the ninth prayer submitted to the jury. The instructions

which followed, charging that if the lease was found to have a

market value, this value should be reduced per month, from the first

rent day following the return of the award until the actual taking
of the property were erroneous.

The value of the leasehold should be fixed as of the date of the

award. The appellant cannot be compelled to continue his lease for

the purpose of fixing the ultimate amount of his award, or for any

other purpose.
In Schreiber v. Chicago d E. R. Co, 115 111. 340, 3 N. E. 427 (1885),

it has been held that where property was taken by a railroad corpora

tion, as the term of the lease expired after the order of taking, but
before compensation was paid, the tenant who had actually enjoyed
the property for the term of his lease was not entitled to compensation.
The court said: "It is not reasonable that a party should ask to be

compensated for the loss of an expired term, where, in fact, he has

had the full enjoyment of his entire term." The statutes (45 Stat. 1415,
40 U. S. C. A. �� 361-385, 1929), which govern the principal case, how
ever, provide that on filing with the petition the declaration of taking,
and of the deposit of the estimated compensation stated in the taking
in the registry of the court, title shall vest in the United States of

America. No appeal can affect this vested title. Hence, the United

States cannot force a tenant to continue his lease after it has

condemned the premises.
It is submitted that although market value is the universal criterion

by which the compensation for condemned property is measured, it
is not the sole and exclusive test for arriving at the value of a lease.

In Wrenn v. Smith, 59 App. D. C. 347, 41 F. (2d) 972 (1930), where
there was a lease provision preventing assignment, sale or transfer of

the lease without the landlord's consent, the court quoted as controlling,
the language of the court in McMillin Printing Co., v. Railroad Co.,
216 Pa. 504, 511, 65 Atl. 1091, 1094 (1907) :

"But market value is an unsatisfactory test of the value to a

tenant of a leasehold interest. It is really no test at all, because
a lease rarely has any market value. Generally it is not assignable
at the will of the tenant and he pays in rent all that the right of

occupation is worth. The right of which he is deprived, and for

which he is entitled to full compensation, is the right to remain in
undisturbed possession to the end of the term. The loss resulting
from the deprivation of this right is what he is entitled to recover."
For apportionment of damages where only a part of the leased

premises is taken, see 16 Calif. L. Rev. 48-56 (1927).
T. J. F.



RECENT DECISIONS 391

EVIDENCE�Insanity�Incompetency of Witness.

The defendant stabbed a girl to death. There was no eye-witness to
the killing. There was proof of a confession made by the accused to

a fellow prisoner while lodged in the local jail. On cross-examination
this fellow prisoner testified that his mother had become insane after

being injured in a train robbery. After this testimony had been con

cluded and after the Commonwealth had rested, counsel for the defense

interposed a motion to the effect that they be allowed to employ two

physicians to examine this witness, with a view to establishing his

insanity. This motion was denied. The jury found a verdict of mur
der. Held, the motion was rightly denied. Commonwealth v. Kosh,
� Pa. �, 157 A. 479.
If a party knows before trial that a witness is incompetent on

account of his mental condition, he must make his objection before the
witness has given any testimony, and if the incompetency appears on

the trial, an objection must be interposed as soon as the incompetency
becomes apparent. People v. Enright, 256 111. 221, 99 N. E. 936. The

question of the mental soundness of one offered as a witness in its

bearing on his competency has often been declared to be a question for
the trial court. District of Columbia v. Ames, 107 U. S. 519, 2 S. Ct.

840; N. Y. Evening Post v. Chaloner (C. C. A.) 265 Fed. 204; Lanier
v. Bryan, 184 N. C. 235, 114 S. E. 6; Com. v. Loomis, 270 Pa. 254, 113 A.
428. Its action is not reviewable on appeal, unless it clearly appears

by the proof that the trial court's determination of the matter was

erroneous; or unless there was an abuse of judicial discretion by the

trial court. The burden of proving that a person offered as a witness
is incompetent because of insanity is on the person asserting the in

competency. Batterson v. State, 52 Tex. Cr. R. 381, 107 S. W. 826; 28
R. C. L. 425; also Com. v. Loomis, supra, where a former adjudication
of insanity was held insufficient to establish incompetency. The court

is not bound to order an examination on the question merely because

counsel for the accused requests that it be done, where the court after

hearing the testimony of the witness, has no reasonable doubt of his
mental soundness. Garmody v. Lynch, 27 Minn. 435, 8 N. W. 164;
Williams v. State, 30 Ohio Circ. Ct. R. 342. As was said in Common

wealth v. Scovern, 292 Pa. 26, 140 Atl. 611, where the sanity not of a

witness, but of the accused himself, was a question, "the legal test was
the doubt of the trial judge as to the sanity of the accused. Motions,
pleas, or petitions did not of themselves raise the doubt, but observa
tion, examination, public or private investigation might raise it when
the doubt existed; the trial judge determines the method of finding the

fact. The common law test necessary to start the investigation has
not been abolished, and it is only when a real doubt exists in the mind

of the trial judge that it becomes his duty to grant the inquest." If

this is the law with regard to the sanity of the accused, a fortiori it
should be such in the case of a mere witness. Incompetency does not

necessarily follow from insanity. The general rule is that a lunatic

or a person affected with insanity is admissable as a witness if he has

sufficient understanding to apprehend the obligation of an oath, and
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to be capable of giving a correct account of the matters which he has
seen or heard in reference to the question at issue. Com. v. Loomis,
supra, 40 Cyc. 2201; 28 R. C. L. 451; 26 A. L. R. 1493; 1 Wigmore Ev.

(2d ed.) � 492, wherein it is stated: "This broad and rational principle,
that the derangement or defect, in order to disqualify, must be such as

substantially negatives trustworthiness upon the specific subject of the
testimony is now practically everywhere accepted." Mere mental de

rangement on some matter not connected with the subject of the liti
gation and not affecting the testimonial capacity of the witness is not
even to be considered by the jury in determining the credibility of the
witness. People v. Enright, 256 111. 221, 99 N. E. 936.

J. A. O'D., Jr.

NEGLIGENCE�Duty Owed by Operator of Theatre

Plaintiff occupied seat in a motion picture theater at a place raised

by a step from the main aisle. In leaving, she tripped on the step and
was injured, claiming defendant theater negligent in failing properly
to light the step. Judgment for plaintiff reversed. Held, evidence of

defendant's negligence insufficient, and would not justify finding that

theater was darker than reasonably necessary for motion pictures.
Theater operator only owes patron an ordinary duty to keep theater

in a reasonably safe condition, having regard to the character of the

entertainment, and patrons' customary conduct. The duty of lighting
for an invitee depends to some extent upon the use which the invitee
has a right to make of the place. Rosston v. Sullivan, � Mass. �,

179 N. E. 173 (1932).
It is the well settled rule that the proprietor of a place of amusement

is not an insurer of the safety of his patrons, nor is his undertaking so

similar to that of a common carrier of passengers as to call for the

application of the same degree of responsibility. He is bound to exer

cise only the degree of care that would be expected of an ordinary
careful and prudent person in his position, and his duty is fulfilled
when he makes the place as little dangerous as such a place can rea

sonably be made, having regard to the contrivances necessarily used in

conducting such a place. Lyman v. Knickerbocker Theater Co. of
Washington, D. C. 5 F. (2d) 538, 55 App. D. C. 323 (1925), 26 R. C. L.
714.

A person erecting and using a hall for such exhibitions, must use

reasonable care in the construction, maintenance, and management of

it, having regard to the character of the exhibitions given and the

customary conduct of spectators who witness them, and the acts of

plaintiff must be judged of according to the conduct which ordinary
prudent people show under the circumstances. Schofield v. Wood, 170

Mass. 418, 49 N. E. 636.
Where seats in motion picture theater were placed on level eight

inches above aisles, it was held not negligence to fail to light floor
where change of level occurred, warranting recovery for injuries to

patron in stepping down; no previous similar accident having occurred.
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Givens v. DeSoto Bldg. Co. 156 La. 377, 100 So. 156 (1924); Peck v.

Yale Amusement Co. � Mo. �, 195 S. W. 1033 (1917).
The contrary doctrine is stated in the two cases cited by the Massa

chusetts court, Bass v. Southern Enterprises, Inc. 32 Ga. App. 399, 123
S. E. 753, and Oakley v. Richards, 275 Mo. 266, 204 S. W. 505, the court
holding in the latter case that "It was the duty of appellant to use

ordinary care to see that the place to which they invited their patrons
was reasonably safe for use and for the purposes for which it was

designed. The jury was warranted in finding that respondent's fall
was due to her inability to see the step-off on account of the darkness
in the theater. It is a matter of common knowledge that a four-inch

depression in a floor is sufficient to cause one to fall who, in the ab
sence of light and knowledge of its presence, steps into or upon the

edge of it." Accord: Bennetts v. Silver Bow Amusement Co. 65 Mont.

340, 211 Pac. 336.

In an action brought for personal injuries received by falling in an

aisle, the court held that a jury may consider a theater negligent if
the floor is uneven, so that a person of ordinary prudence would be

likely to fall. Central Amusement Co. v. Van Nostrum, 85 Ind-App.
476, 152 N. E. 183 (1926).
It is a universal principle that when one accepts a theater owner's

invitation and pays the prescribed admission fee, he has a right to
presume the place is safe and need not inspect the surroundings to

determine whether or not they are safe. Adams v. Schneider, 71 Ind.

App. 249, 124 N. E. 718 (1919); Nephler v. Woodward, 200 Mo. 179, 98
S. W. 488 (1906) ; Dondero v. Tenant Motion Picture Co. 94 N. J. L.

483, 110 Atl. 911 (1920).
Where plaintiff's foot was jammed by raising the seat directly in

front of him, it was held that the owner of the motion picture theater

owed to the patron a duty to maintain the premises and appliances in
a reasonably safe condition and such failure constituted actionable

negligence. Hale v. McLaughlin, � Mass. �, 174 N. E. 506 (1931).
It is not contributory negligence as a matter of law for a patron of

a motion picture show to attempt to leave before conclusion of the
exhibition. Andre v. Mertens, 88 N. J. L. 626, 96 A. 893; Faxon V.

Butler, 206 Mass. 504, 92 N. E. 707.
The numerical authority appears to be in favor of holding the theater

owner liable, though the better authority is represented by the case

at bar.
J. A. P.., Jr.

PLEADING�Aider of Defects; Opponent's Pleadings.

Plaintiff brought a bill to rescind contracts for the purchase of land.
The contracts provided for deferred payments, conveyances to be made

upon payment of the last instalment. They also provided that, in the

event of non-payment of any instalment, the vendor might elect to
declare all instalments due and avoid the agreement, retaining all

previous payments as liquidated damages: The contracts were not

capable of being recorded for want of acknowledgment. The bill prays
rescission and general relief on the ground that the vendor has no
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title, all the land being subject to deeds of trust for more than its

value, which incumbrances were then unknown to the vendee. The

answer revealed, and the evidence of the defendant confirmed, that the
plaintiff had refused to purchase from the defendant's agent, but had
decided to purchase and sign the contracts only after receiving the

personal advice of the defendant to that effect. Held, that the contracts

should be rescinded and the defendant decreed to pay back the sums

received on account of the contracts. The facts set forth in the answer,

though they do not appear in the bill, are sufficient to raise up a fidu

ciary relation between vendor and vendee and to make inequitable the

failure to disclose the incumbrances and the imposition of the burdens
of the contract without the compensating security of conveying an

interest in the land. That the allegations of the answer in this respect
supplied the omission of similar allegations in the bill. Hammett v.

Ruby Lee Minar, Inc., � App. D. C. �, 53 F. (2d) 144, 59 Wash. L. Rep.
816 (1931). Certiorari denied, 284 TJ. S. � (Jan. 11, 1932, Nos. 544,
545. Oct. term, 1931).
From the report of this case, it appears that the decision is out of

harmony with the decisions of the Supreme Court and of equity courts

generally. The effect of the decision appears to be to allow the plain
tiff to secure relief upon a theory of the case found in the defendant's

pleadings and not at all deducible from the bill. The opinion cites two

Supreme Court cases, English v. Foxall, 2 Pet. 595, 7 L. Ed. 531 (1829),
and Jones v. Van Doren, 130 TJ. S. 684, 32 L. Ed. 1077 (1889), as prin
cipal authority for the doctrine that relief may be granted under the

general prayer when such relief is consonant with the principles of

equity. But a critical analysis of the two cases shows that though
such statements were made in both cases, relief was given in only one

under the general prayer. In the English case, relief under the gen
eral prayer was denied for the express reason that, though the ground
for such relief was stated in the answer, the bill failed to refer to that

ground. ". . . there is nothing in the first bill to sustain the particular
relief granted as to the deficiency. This part of the decree must there
fore be reversed." In the Jones case, relief was granted under the

general prayer, not because the averments of the answer cured defects
in the bill, but on the express ground that the bill itself showed the

plaintiff's title to relief, and the special prayer did not ask the proper
relief under the facts. None of the other authorities cited in the opin
ion support the contention that a plaintiff may abandon his own theory
of the case and secure relief under a theory advanced by his opponent.
The case appears to be opposite to that of Gregory v. Gregory, 323

111. 380, 154 N. E. 149 (1926), which was a petition to set aside a con

veyance. The bill did not allege that the grantor was incompetent, or
that there was duress or undue influence. These facts appeared in the
answer, and the bill was dismissed for want of equity. In the course

of the opinion, the court said: "If an admission is made in the answer,
it will be of no use to the complainant unless it is put in issue by some

charge in the bill."
For further discussion of the principles involved in the case see

Notes, supra, p. 373.
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SALES�Bottled Goods�Implied Warranty of Fitness

Plaintiff purchased a bottle of soft drink from a retailer, and upon

drinking a portion of the contents, she found a worm in her mouth
drawn from the bottle. She recovered judgment in assumpsit.
Held, there was privity of contract, since a manufacturer who puts

goods on the market in a bottle or original package, represents to the

purchaser that the contents are wholesome and suitable for the pur

poses for which they are sold. If the purchaser is without opportunity
to examine for himself, he has a right to rely on the assurance of
the manufacturer that the contents are fit and wholesome. jVocfc v.

Coca-Cola Bottling Works of Pittsburgh, � Pa. �, 156 Atl. 537 (1931).
Upon the question of the manufacturer's liability in cases of this

nature, the current of judicial opinion in this country has divided into
several branches, irreconcilably separated. (For a discussion of the

subject see 17 A. L. R. 649 et seq.)
It is undisputed that an action of tort will lie against the manufac

turer, 26 C. J. 784. In such cases the liability of the defendant is
founded upon negligence. Hasbrouk v. Armour, 139 Wis. 357, 121 N. W.

157, 23 L. R. A. N. S. 876 (1909); Flaccomico v. Eysink, 129 Md. 367,
100 A. 510 (1916). In the latter case the court, in stating the under

lying principle, said: "It is the duty of every person to so conduct
his business as not to knowingly or negligently expose others to im

minent danger, and where an injury is sustained in consequence of
the violation of that duty, without any negligence on the part of the
party injured, justice demands that the guilty party should be held

responsible."
The presence of the foreign substance once having been established,

the question arises as to whether that presence may, in itself, justify
an inference of negligence on the part of the defendant, and the

answer would seem to depend largely upon the nature of the ingredient.
In Jackson Coca Cola Co. v. Chapman, 106 Miss. 864, 64 So. 791 (1914),
it was held that the defendant's failure to explain the presence of

a decomposed mouse in a bottle of Coca-Cola warranted an inference

of negligence on its part. To the same effect, see Crigger v. Coca-Cola
Bottling Co., 132 Tenn. 545, 179 S. W. 155, L. R. A. 1916B, 877; Ann
Cas. 1917B, 572 (1915). (Another decomposed mouse.) Boyd v.

Coca-Cola Bot. Works, 132 Tenn. 23, 177 S. W. 80 (1915) (cigar stump) ;

Bradfletd v. Atlanta Coca-Cola Co., 24 Ga. App. 657, 101 S. E. 776 (1920)
and Bottling Co. v. Sindell, 140 Md. 488 (1922), (both cases of broken

glass). Contra: Chero-Cola Bottling Co. v. Clark, (Ala), 89 So. 64

(1921) (flies in Chero-Cola). Ash v. Child's Dining Hall Co., 231 Mass.

86, 120 N. E. 396, 4 A. L. R. 1556 (1918) (Tack in blueberry pie), and
cases therein cited.

There is considerable and respectable authority in support of

the principal case, and to the effect that a sale of food or beverage
impliedly warrants that it shall be free from foreign matter which may

injuriously affect the well-being of the customer. Dothan Chero-Cola

Bottling Co. v. Weeks, (Ala.), 80 So. 734 (1918). Friend v. Childs
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Dining Hall Co., 231 Mass. 65 (1918). See 11 R. C. L. 1123 and cases

there cited.

There is some authority to the effect that if the liability of tha

manufacturer arises from the violation of a pure food statute, or if

the evidence in the case is sufficient to justify a recovery for either

negligence or breach v of implied warranty, the fact that th'e action

is brought in contract or in tort is immaterial, and recovery will not

be denied on the ground of misconception of form. Bark v. Dixon,
115 Minn. 72, 131 N. W. 1078 (1911) ; Kelly v. Daily Co., 56 Mont. 63

181 Pac. 326 (1919).
Where a pure food statute prohibited and punished as a misdemeanor

the manufacture, sale, or offering for sale, of any article as food,
in itself injurious, or containing matter injurious to health, it was held

that the violation of the statute raised an inference of negligence
on the part of the manufacturer. Meshbesher v. CJiannellene Oil and

Manufacturing Co., 107 Minn. 104, 119 N. W. 428 (1909). See also 15

Habvabd Law Review 666.
T. V. C, Jr.

TORTS�^Mental Suffering as an Element of Damages.

The plaintiff entered a restaurant belonging to the defendant to

obtain some food, and while eating pie a la mode he swallowed two

hard particles, and after removing a third particle from his mouth he

found that it was a piece of glass. The plaintiff contended that the
walls of his stomach had been cut and scratched, even in absence of

positive proof of such injury. Held, that since the jury found as a fact
that the plaintiff did swallow the glass, "the fact of injury may be

assumed, and, while the mere swallowing of particles of glass, which
safely passed out of the plaintiff's body, would not be sufficient ground
to sustain a verdict in the sum of $500 in the absence of any other

injury, yet the fact of the mental stress and anxiety under which he

labored . . . taken together with a slight injury . . . would justify the
verdict." Clark Restaurant Co. v. Rau, � Ohio �

, 179 N. E. 196

(1931).
The English courts as well as the American jurisdictions allow a

recovery for nervous shock and mental suffering without proof of

physical impact where it has been brought about wilfully. Rogers v.

Williard, 144 Ark. 587, 233 S. W. 15 (1920). But the diversity of

opinion is found in cases in which the plaintiff has suffered nervous

shock or mental anguish without a physical impact, but where such
was the direct result of the negligence of the defendant. The modern

tendency favors a recovery in such circumstances, although there is

yet a decided conflict upon the point. Throckmorton, 32 Habv. L. R.
260 (1920).
In a recent case analogous to the Clark Restaurant Company case the

plaintiff had eaten a quantity of food containing foreign and harmful

substances, in the restaurant operated by the defendant. In an action

brought for the resulting illness, nervous shock and mental suffering
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the court held that the plaintiff might recover for the fright and mental

suffering as well as the physical illness. Kenney v. Wong hen, 81 N. H.

427, 128 Atl. 343 (1925).
The Ohio courts have not followed the trend of the majority of cases

in this country, and have held that no liability exists for mere fright
or shock unless accompanied by contemporaneous physical injury.
Morton v. Western Union Tel. Co. 53 Ohio St. 431, 41 N. E. 689 (1895) ;
Miller v. B. & 0. S. W. R. Co. 78 Ohio St. 309, 85 N. E. 499 (1908). But
the recent Clark Restaurant Company case would seem to indicate that
the courts of that jurisdiction are inclined to relax the rigor of their

previous position by allowing a recovery for mental suffering although
accompanied by a minor physical injury, no matter how slight or

inconsequential. In that case the court assumed the fact that physical
injury occurred when two small particles of glass were swallowed by
the plaintiff. Thus, it is not unreasonable to assume that the next

step to be taken in Ohio will be entirely to dispense with the require
ment of impact upon which to allow a recovery for mental suffering.
For discussion of the question, see 18 (1929) Georgetown Law

Journal 1; 20 (1931) id. 103.
W. F. P.

WORKMEN'S COMPENSATION ACT�Scope of Employment.

The deceased was in the employ of a railroad company on the night
shift. It was customary for the employees to eat lunch between 3:00
and 3:20 in the morning. Deceased went to the machine shop, where
no adequate facilities or benches were provided for him, and ate his
lunch wherever it might happen to suit him. There was a planer in
the machine shop which was out of repair, but which would start

occasionally if the power was still on. Seeing a friend seated on the

planer, the deceased sat on it to eat his lunch. The power was still

on and the machine apparently commenced operations without anyone
moving the lever designed to put it into motion. Deceased was in

jured and died almost immediately. His mother brings an action

under the Workman's Compensation Act to recover compensation for

his death. Held, the injury was received in the scope of decedent's

employment, and his mother was entitled to compensation under the

Workman's Compensation Act. Hanna v. Erie Railroad Co., � N. J. L.
�- 152 Atl. 179 (1930).
In order to recover compensation under the Workman's Compensa

tion Act, it mutrt. be clearly shown that the injured or deceased was

injured or killed in the scope of his employment. O'Brien v. Central
R. R. Co. 106 N. J. L. 585, 148 Atl. 919, affirming 146 Atl. 59 and 105

N. J. L. 544.
The mere circumstance that the employee was eating his lunch does

not seem to alter the case. In Zabriski v. Erie R. R. Co., 86 N. J. L.
266 (1914) no toilet facilities were provided at the place of work and

it was the custom of the employees to cross a public street between the

employer's premises. All of this was known to the employer and the

court held that an employee who sustained injury by being struck by
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an automobile on the public street, while crossing the street in order

to use the toilet, was injured by an accident arising out of and in the

course of the employment.
The Compensation Act embraces all injuries arising out of or occur

ring while workmen are doing what men under similar circumstances

may reasonably do within the time, place and business in wh'ich em

ployed. Mobile Liners v. McConnell, 126 So. 626. Whether the injury
arose "out of the employment" depends on the question whether or not

the work was reasonably related to the employee's duties and done in

good faith. The performance of an act, made necessary in the em

ployer's business by an emergency, is within the scope of the em

ployee's duties. Code, 1923, �� 7534-7597. But whether the injured
employee was acting within the scope of his employment must be

determined with a view toward all of the surrounding circumstances.
It is sufficient if a person, although not acting within the scope of

his employment, is injured while doing something which is reasonably
connected with his employment, and would, therefore, be entitled to

compensation. This theory is illustrated in the case of Penal v. Eaenel,
241 N. Y. Supp. 59 (1928), in which the death of a department store
superintendent, who was stabbed by a criminal whom the superinten
dent had pursued after the criminal had entered the department store,
was held to be compensable as the employment had not been abandoned.

So, also, where a chauffeur was killed while driving the employer's
manager home from a recreational side-trip on return from a business

trip, it was held that he was engaged in the course of his employment.
Webb v. Northside Amusement Go. 298 Pa 58, 147 Atl. 846 (1929).
In theManna case, supra, it was decided that an injured workman was

entitled to compensation for injuries received on the master's premises
although the accident occurred during the lunch hour when work was

not actively in progress, and where the eating of lunch on the premises
was with the master's knowledge and consent, either express or implied.
Thomas v. Procter-Gamble Co. 179 Pac. 372.

M. F. D.
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BOOK REVIEWS

CASES ON INTERPRETATION OP STATUTES� by Frederick
Joseph de Sloovere. West Publishing Company, St. Paul,
1931. Pp. xxiii, 970.

The place of statutes in the law school curriculum is a

current problem of legal education, both interesting and
controversial. The round table on the subject at the last
annual meeting of the Association of American Law
Schools emphasized the attention being given the problem,
but offered widely variant views as to the contents of the
course or courses that should be included in a program
for the teaching of statute law. Professor de Sloovere,
who participated in the round table discussion, holds to the
view that interpretation of statutes is a subject that should
find a major position in any such law school program. To
this end he makes available a painstakingly prepared and
valuable collection of case materials upon the interpreta
tion of statutes. The volume is one of the American Case
book Series.
Concerning statutory problems anterior to interpreta

tion, Professor de Sloovere includes materials on judicial
notice and proof of statutes, and materials on the relative
functions of legislature, court, and jury in construing stat
utes. Concerning statutory problems posterior to interpre
tation, there are materials on prospective and retrospective
operation of statutes; repeals and their effects on prior
statutes, preexisting rights, and pending litigation; sav

ing clauses; and change of judicial construction.
The main portion of the volume is devoted to cases on

interpretation: First, intrinsic aids, such as the words of
the statutory text in question, their context, such maxims
as ejusdem generis and expressio unius, titles, preambles,
provisos, and interpretation clauses ; Second, extrinsic aids,
such as legislative reports, journals, and debates ; adminis
trative interpretation; statutes in pari materia; and the

relationship of statutes to the common law.
The case materials afford also the basis for discussion

of several fundamental problems of legal jurisprudence.
Cases on construction of statutes in derogation of the com

mon law present the common law attitude towards stat-
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utes, namely, that statutes are rules for particular situa
tions, rather than enunciations of policies from which to
reason by analogy, the same as from judge-made or tra
ditional law. This attitude of the common law, the direct
reverse of that of the civil law, seems measurably on the
wane. Particularly is this true today in those cases in
which legislative policies found in regulatory or criminal
statutes, are applied by the courts in denying or affording
civil recovery in tort or upon contracts.
Again, where a literal application of a statute produces

results absurd to the judicial mind, the judicial use of the
antiquarian doctrine of the "equity of a statute" may be
compared with the modern resort by the courts to the evil
intended by the legislature to be remedied as evidenced by
the legislative history of the statute. That the face of the
statute is not necessarily the best or clearest evidence of
its intended application or interpretation, is shown by the
constant and increasing use by lawyers and judges of such
extrinsic aids as committee reports and investigations and
legislative debates.
Legislatures must of necessity, in large measure, legis

late in vague or general terms. As a part of their judicial
functions, the courts are commonly regarded as invested
with an exclusive power to interpret such vague or gen
eral terms. An admission by the courts of inability to
interpret or apply such terms may mean the statute is
void for uncertainty under the applicable State or Federal
due process clause. Such a result may be avoided if en

forcement of the statutory policy is made to depend upon
or await prior exercise of interpretive powers in the execu

tive. Such executive interpretation may occur in either
of two ways: First, the legislature may delegate to the
executive a power to interpret through rules and regula
tions the proper application of the vague or general lan
guage and give such rules and regulations the force and
effect of law: Second, the executive must exercise inter
pretive powers as part of its administrative duty of apply
ing or enforcing a statute. Such executive interpretations,
when acquiesced in by legislative silence or by reenactment
of the statute in the same language, are commonly adopted
by the courts. In either case, the executive interpreta
tion becomes controlling', and there is a departure from



BOOK REVIEWS 401

the doctrine of an exclusive judicial power of interpreta
tion. Further departures will be found in those cases in
which the legislature subsequently, either expressly by
amendatory acts, or implied by way of Acts in pari
materia, construes the prior legislation and the construing
Act is given and is constitutionally permitted to have re

troactive effect.
Professor de Sloovere's comprehensive collection of cases

is not confined to the minutiae of interpretation but affords
the opportunity to consider many of the above suggested
and similar fundamental statutory problems.
Much of what we call the common law, is but the ab

sorption, through long continued judicial application, of
ancient statutes, such as the statute of frauds and the
statute of uses. The enacted law, resting upon legislative
authority, is not merely a coordinate, but is a superior
source of our law, superseding as it does conflicting judge-
made or traditional law, subject, of course, to the sub
stantive limitations of the due process clauses or similar
constitutional provisions. Again, the tendency is to de
clare and codify the common law by statutes such as the
various Uniform State Acts. Finally, the litigation of

today involves the application or interpretation of statutes
in more than a majority of cases, many more if the opin
ions of the United States Supreme Court are a criterion.
A full recognition of such familiar legal facts as the

above cannot but carry with it an appreciation of the value
of the fulfillment of the task which Professor de Sloovere
set for himself in furnishing to the law schools the first

published casebook for the study of statute law. Whether
or not others fully accord in detail with its scope, classifica

tion, or selection of cases, is immaterial. A distinctly
valuable and substantial start has been made. Subsequent
casebooks by other authors may provide other materials of
wider scope or different emphasis. That is to be expected.
But Professor de Sloovere's volume demonstrates success

fully that at least the orthodox problems of statutory in

terpretation may be discussed on the basis of the case

method, and that the case materials may be used to de

velop principles of interpretation of no less degree of cer

tainty than those prevailing in most fields of the substan
tive law and of no less value to the practicing lawyer. The
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volume is a useful and at present unique contribution to

the teaching of statute law.

Washington, D. C. Frederic P. Lee.*

THE ART OP CROSS-EXAMINATION�by Francis L. Wellman.

The MacMillan Company, New York, 1931. Pp. 371.

In a new and enlarged edition of his splendid work on

the very important subject of Cross-Examination, Mr.

Wellman, while still retaining a skillful intermingUng of

theory with practical examples of classic demonstrations
of the art, has added instances wherein distinguished mem

bers of the Bar of our own time have with consummate
skill and praiseworthy adroitness drawn the truth from

unwilling and dishonest witnesses.
While all the chapters should prove interesting and in

structive not only to law students and practitioners, but
to the reading public in general, I would especially recom

mend to the law student and young practitioner, Chapter
VII of Part 1, entitled "Silent Cross-Examination." That

many cases are lost due to unnecessary and aimless cross-

examination, there can be no question; in this Chapter
instances are given of the wisdom, under certain circum
stances, of asking no questions at all; if a witness' testi

mony is not damaging, if the examiner has no facts or

documents under his control to shake or contradict the

witness, then what is intended for cross-examination, may
result in further impressing the court or jury with the
facts developed in the examination in chief by means of
reiteration.
Both law students and practitioners should guard against

taking some of the examples too literally, but much can be
learned by careful study of the mental processes of such
leaders as Joseph H. Choate, Martin W. Littleton, Samuel
Untermyer and Delancey Nicoll as portrayed in the second
part of the volume.
All in all, this book will be found highly interesting and

instructive and might well claim a permanent place in
every lawyer's library. Leo A. RovER.f
Washington, D. C.

?Professor of Legislation and Statutory Interpretation, Georgetown
Law School; formerly Legislative Council, United States Senate.

t Professor of Law, Georgetown University Law School; United
States District Attorney for the District of Columbia.
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THE PRINCIPLES OF JUDICIAL PROOF or THE PROCESS OF

PROOF�by John H. Wigmore; Second Edition. Little, Brown

and Company, Boston. Pp. 1056

Dean Wigmore, whose monumental work on evidence is
well known to every lawyer, has prepared the present
volume. It is possible to read between the lines here that
he perceives a lack in his larger work which relates to
those laws and rules which control the procedure of pro
ducing and introducing evidence so as to get it before the
tribunal which is to render its decision.
While it is important to know the rules controlling the

introduction of evidence, a full and complete knowledge of
those rules would avail nothing unless there be present
some matter to be proven and some material available for
the proof. It is clear that the lawyer going into court
must have before him at least four considerations: (1)
what he is to prove, (2) what evidence he has available to

prove it, (3) what is to be the probable effect he produces
on the tribunal, and (4) how he can get the evidence before
the tribunal. The ordinary book on evidence and the ordi

nary law school courses on evidence deal almost exclusively
with the fourth phase.
The present volume deals elaborately with the second and

third phases. "The process of passing upon judicial evi
dence is and must be based ultimately on the canons of ordi

nary reasoning, whether explicitly or implicitly employed."
"Both counsel and jury, therefore, need to examine each

piece of evidence, first, from the proponent's point of view,
next, from the opponent's point of view, and finally, from
the jury's point of view."
The author deals largely with logic and psychology. He

quotes freely from numerous authors. He quotes elabo

rately from the records of many trials and cites a great
many more for study. He points out that the proper way

for a lawyer to prepare his case for trial is to carefully
review in advance, the evidence he has at hand to present
to the court. "The first step is to state to ourselves in

words precisely what the offered evidence is and then to

state precisely what is its supposed probandum. * * * The

second step is to set down in words precisely what the

logical possibilities are for the opponent to explain away
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the inferences at any one of the successive stages and to
estimate the probabilities of any one of them being more

correct, in the case in hand, than the inference towards our

own probandum. * * * The third step is to investigate the
evidential probabilities for the opponent in dealing with
the above evidential facts. * * * The final step consists in
the analysis of the effect of a mass of evidential facts."
The author elaborately describes and illustrates the

probative processes applicable to judicial evidence taking
up in turn circumstantial evidence, testimonial evidence,
and autoptic proference. Minute details of each phase are

carefully considered and illustrated and then an effort is
made to show how each of the individual fragments of evi
dence may be fitted together to produce a complete picture.
While the subject is not one which relates itself to absolute
mathematical treatment, there is a thread of mathematical
demonstration held up as an ideal. The author suggests
and employs some 40 or 50 arbitrary symbols to indicate
relations between various portions of his material and
shows how a lawyer may make a brief chart of hiero
glyphics to analyze an entire case. Upwards of 200 pages
are devoted to lengthy extracts from a few cases which it
is suggested the reader should reduce to the hieroglyphic
analytical form.

C. C. Moore's Treatise on Facts published about twenty
years ago should be read by every lawyer who proposes to

prove anything. It gives a great mass of detail from court
decisions indicating how the mind of the court works. The
present volume gives an outline into which most of Moore's
facts can be fitted and suggests a logical way of testing and
proceeding.
The author has a pleasing style, his text is interesting

and his illustrations both illuminating and interesting. The
index makes the entire contents available for reference.

Karl Fenning.*

* Professor of Law, Georgetown University Law School ; formerly
Assistant U. S. Commissioner of Patents, and Special Assistant to
the Attorney General.
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OASES ON THE LAW OP TAXATION. Parts I, II, and III�by
John MacArthur Maguire. Parts IV and V�by Roswell Magill.
Commerce Clearing House, Inc., Chicago, 1931. Pp. 950

SELECTED CASES ON THE LAW OP TAXATION (Second Edi

tion)�by Henry Rottschaeffer; Callaghan and Company, Chi

cago, 1932. Pp. 648.

The increasing importance of the law of taxation as part
of the law school curriculum is evidenced by two recent
casebooks: a new book by Professors Maguire and Magill,
and a new edition of Professor Rottschaeffer's book which

appeared for the first time several years ago. The rapidity
with which the law is developing in this field is also appar
ent from the fact that Rottschaeffer's second edition follows
so closely upon the heels of the first.
Mr. Maguire and Mr. Magill collaborated, but, they pre

pared separate parts of the book. This is one of the first

of the new Commerce Clearing House series, and it should
afford a good mark for the other compilers in this group
to aim at. The reputation of the compilers justified the

expectation of an excellent book;�this expectation has

been fully realized.
Professor Rottschaeffer's book is more compressed. It

contains, however, an excellent assortment of teachable
cases and a full citation of most of the important decisions.
These are very good books. The teacher's choice will prob
ably be influenced by the time allotted to the course.

Maguire and MagilPs book is quite bulky and extensively
annotated with problem cases. They can be omitted,
although they are sufficiently tantalizing to make this
difficult. Professor Rottschaeffer's collection is better
adapted to the shorter course.

Mr. Rottschaeffer has also collected an excellent bibli

ography of texts and law review articles at the beginning
of his cases, a practice which it is hoped other compilers
may see fit to emulate. Both books are well edited and

carefully indexed ; which has not always been true of case

books in this field.
It is worth remarking that the authors have made no

attempt to include any statutory material. Copies of the

current Federal Estate Tax and the Federal Income Tax

with their pertinent regulations may be procured at nomi

nal cost. Whether they are arranged so as to be teachable
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is another question ; however, it is probably better to let the
student wrestle with this difficulty than to include a good
deal of material, which is expensive to print and soon be
comes obsolete, in the case book. The reviewer is by no

means certain, however, after his experience with the diffi
culty in getting students to read the Acts and Regulations,
that it would not be well to supplement the cases with a

short outline of these two important taxes.
These are really very fine books which can be heartily

commended. It is gratifying to the student of taxation to
see the course reaching its mature perfection under such
sure and sympathetic guidance.

Charles L. B. Lowndes.*
Washington, D. C.

PROBLEMS OF THE GERMAN-AMERICAN CLAIMS COMMISSION
�by Wilhelm Kisselbach; translated from tie German by Edwin
H. Zepdel. Carnegie Endowment for International Peace,
Washington, 1931. Pp. 136.

When we talk of arbitrating every difference which may
arise in the world today, it is easy to asume that all differ
ences will thus be simply settled. But it is not easy at all.
This excellent summary of the main problems confronting
the German-American Claims Commission shows plainly
the difficulties to be resolved and the adjustments to be
made. There are differences between conceptions of
nationality and of responsibility. A very great number
of the arbitral differences which might have arrived in
cases before this commission had already been settled by
the terms of the treaty on which the proceedings were

based. Let it be distinctly understood that this commis
sion was created to enforce a treaty of peace which imposed
certain liabilities upon a defeated nation, that one party to
the proceedings was therefore constantly at a disadvantage.
But suppose it had not been so. Suppose the two states
had been as yet unbalanced on the scales of armed combat.
It is natural to assume that the complexities and the disa
greements before the commission would have been many
more and much greater.
This remarkable volume is a splendid introduction for

anyone who even starts to consider international relations.
* Professor of Law. Georgetown University Law School.
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It shows how distinct may be opinions as to nationality of
claims, as to nationality of corporations and interest in
corporations, as to the purpose to which materials are used
and the extent to which governmental control is exercised.
Agreements are meetings of minds, and when the minds
are of opposite culture and opposite legal views, agree
ments are hard to reach. The volume is an excellent,
though brief, introduction to the entire subject of inter
national settlements, and an outstanding contribution to
the literature of arbitrations.

Elbridge Colby.*
American Barracks, Tientsin, China.

LAW OF PATENTS FOR CHEMISTS�by Joseph Rossman. The
Inventors Publishing Company, Washington. Pp. 304.

The author of this book is a member of the examiners

corps of the United States Patent Office and Editor of the
Journal of the Patent Office Society. He has contributed a

number of articles to various magazines and has written an

interesting, elaborate treatise on the psychology of the
mental activity of the inventor.
The present volume is not a law book, in the usual sense,

but is rather a statement which will be useful to one who
is interested in invention or patents. There is an intro
duction to show the chemist why he should be interested
in patents. There is a section stating in simple, under
standable language the general, essential principles of the
patent law. This is followed by a section describing in com

plete detail the procedure with respect to obtaining a

patent, after which .comes a section defining the rights
under a patent and the method of retaining and enforcing
those rights. A section then follows giving general miscel
laneous information concerning matter relating to the
Patent Office and the value of patents not readily fitting
into other sections of the author's scheme. The appendix
includes among other things an excellent descriptive bib

liography on patents and Patent Office procedure.
The title of the book is possibly unfortunate and even

almost deceptive. While the content of the book is par
ticularly interesting to chemists and while some phases of

* Captain, United States Army.
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it are directed toward those dealing with chemistry, most
of the book will be highly informative and therefore very
useful not merely to the chemist but to any inventor as well
as to the general practitioner who wishes to obtain an

idea of the things with which the patent law has to do.
The book contains copies of selected patents ; it contains a

copy in full of all the proceedings in the Patent Office lead
ing to the issue of a patent and there is also a useful selec
tion of patent claims of different forms as well as much
other matter which any inventor will find interesting.
Possibly because the author is thoroughly familiar with

the procedure within the Patent Office this volume contains
probably more information with respect to just what hap
pens in the Patent Office and why, than most books having
general circulation. The number of patents litigated is

relatively small and the person having to do with patents
usually is more interested in what goes on in the Patent
Office. Those mysteries are clearly, accurately and quite
fully explained in this book. If patent attorneys would
have their clients read this book, much misunderstanding
and much anguish of explanation might be saved. It is
recommended to anyone but a patent lawyer and even he
will glean something from it.

Karl Fennlng.*
Washington, D. C.

* See footnote, supra, p. 404.
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