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LEGAL WORK IN THE DEPARTMENT OF STATE

Green H. Hackworth*

The Department of State, the oldest Department of the
Government, was created by an Act of Congress approved
July 27, 1789, under the designation of a Department of
Foreign Affairs.1 By an Act approved September 15, 1789 2

the duties provided for in the earlier Act were enlarged
and the name was changed to that of the Department of
State by which it has since been known. In the early his

tory of our Government the legal questions devolving upon

the Department of State, while frequently of great moment
to the infant Republic and requiring the application of skill

and acumen, were not numerous and as a general rule did

not require the same celerity of action as questions arising
under present-day conditions.
The volume of legal work falling to the Department of

State during those pioneer days will be readily appreciated
when it is recalled that Jefferson, as the first Secretary of

State, with but a few clerks, handled not only the legal
work, but all of the work of the Department personally,
writing the diplomatic notes and domestic correspondence
by pen. Yet those were the formative days of the foreign
policy of this country. Many of the legal precepts by
which our present-day relations with other States are

guided are to be found in the pronouncements of Jefferson,
whe not only as a lawyer, but also as a wise statesman and

ardent student of relations between nations, expounded in

sound and convincing manner the rudiments of the law of

* Legal Advisor of the Department of State.
1 1 Stat. 28 (1789), 5 U. S. C. � 156 (1926).
?1 Stat. 68 (1789), 5 U. S. C. � 151 (1926).



412 GEORGETOWN LAW JOURNAL

nations. His pronouncements with respect to neutrality 3

and those with respect to the recognition of governments,4
followed to this day, show the profundity of his thought on
legal and political questions of that period. The practice,
however, of leaving to the head of the Department per
sonally the handling of all legal and other questions arising
in connection with our relations with other nations of the
world was short-lived. While Jefferson's successors in
office were for the most part eminent lawyers, such as

Marshall, Monroe, Adams and Clay, and while each in his
turn personally handled the legal questions coming before
the Department, it was soon obvious that the development
of the country and the increasing complexity of its inter
national relations required the services of lawyers other
than the head of the Department. This need for additional
officers trained in the law first found expression in the Act
of Congress approved August 12, 1848 authorizing the ap
pointment of a person to examine claims and to perform
such other duties as the Secretary of State might designate.5
Still later, the position of Examiner of Claims was changed,
by the Act of March 3. 1891,6 to that of Solicitor for the
Department of State, which latter designation was changed
by the Act approved February 23. 1931 to that of Legal
Adviser.7 At the time of the appointment of the Examiner
of Claims the hours of business in the Department were
from ten in the morning until three in the afternoon. To
day, responsible officials of the Department and many in
the lower ranks take no account of time but are to be
found at their desks early and late.

During the early history of the Department, weeks
would pass before information concerning an event in a

foreign country could reach the Department, and an equally
long period was required for communicating instructions

s See. for example, Jefferson, Secretary of State, to Gouverneur Mor

ris, Minister to France, August 16, 1793, VII. Moore. International
Law Digest. 880-881 (1906); the same to Mr. Hammond, British Min

ister, May 15. 1795, 5 MS. Dom. Let. 105. VII, Moore, op. cit., 955.
* See. Jefferson, Secretary of State, to Gouverneur Morris, Minister

to France, November 7, 1792, I, Moore, op. cit.. 120.
* 9 Stat. 284 (1848).
�26 Stat. 945 (1891), 5 U. S. C. � 297 (1926).
7 46 Stat. 1214 (1931), 5 U. S. C. 152a, (Suppl. V, 1931),
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from the Department to its diplomatic missions. Conse
quently the instructions drafted by the Department for use

by our missions were long and usually covered many con

tingencies. Today, the Department is within an hour's
compass of its most distant agent and brief cable instruc
tions now replace the older method of communication.
With the expansion of trade and commerce, and the de
velopment of facilities for travel and communication, the
volume of legal work of the Department has developed
proportionately, until today twenty-four trained lawyers
are engaged exclusively in handling the legal questions per
taining to our foreign relations. These men, trained in

municipal and international law and practice, pass upon
questions relating to treaties, the Federal and state laws,
laws of the territories and possessions of the United States,
the applicability of the laws of the United States to such
possessions, the laws of foreign States, etc. Questions in
volving admiralty law, constitutional law, patent law,
the conflict of laws, and international law, particularly the

latter, are of daily occurrence.

If the question to be answered be whether the benefits
of the Federal Constitution follow an American citizen to

territory wherein the United States exercises extraterri
torial jurisdiction, we look to that instrument itself and to
the decisions of our courts for the solution. If it pertains
to the right of an American Consular Court to perform
judicial functions in a given case, or to the pertinent pro
vision of law in such case, it may be necessary to consider

(a) the treaties between the United States and the country
in question, (b) the custom and usage there established,
and (c) the acts of Congress designed to give effect to the

treaties and the prevailing custom or usage. If the ques
tion is whether, in the light of Article I, Section 9, of the
Constitution of the United States that "no person holding
any Office of Profit or Trust . . ., shall, without the Con

sent of the Congress, accept of any present, Emolument,
Office, or Title, of any kind whatever, from any King,
Prince, or foreign State," a consul in France, or a marine

officer in Nicaragua, may receive from the government of
the country in which he is stationed, a decoration, or pres
ent, in recognition of some service rendered, we look to any
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Federal statutes on this subject wherein Congress may
have exercised the power conferred by this section.8 In
making and interpreting contracts to which the United
States Government is a party, as, for example, loans to the
Allied and Associated Powers, contracts for the acquisition
of land or the construction of embassies, legations, con

sulates, or buildings for use in expositions in foreign coun

tries, and in determining the validity of assignments of
international claims, or the validity of powers of attorney
presented by counsel representing others before the De
partment, the law of contracts and the law of agency
govern. In determining whether a corporation doing busi
ness in a foreign State is entitled to register at an Ameri
can consulate and to receive the protection of this Govern
ment, we look to the articles of incorporation, the Federal
or state law under which the corporation was created, the
nationality of its officers and directors, and the extent of
the American interest involved. Finally, if the question is
whether an American citizen has expatriated himself, or
whether an alien is entitled to receive a visa enabling him
to enter the United States, we look to our Federal statutes
on the subject. Little or no knowledge of international law
is required to solve questions of the kind just indicated.
These, in the main, are matters of municipal law. There
is a large class of border-line cases governed in part by
municipal law and in part by treaties, or international law,
as, for example, the rights and duties of consuls in con

nection with the preservation and settlement of estates of
their countrymen dying within their consular districts, the
deportation of aliens, the exercise of jurisdiction over

merchant ships and seamen, including offenses committed
aboard ship, in port, or on the high seas, the affording of

protection to persons possessing dual nationality, and the
interference with revenue pledged as security for bonds
issued by the State. On the other hand, the inviolability

s In addition to many Private Acts, Congress has passed the follow

ing statutes with reference to the acceptance by American Citizens of

medals, decorations, or emoluments from foreign governments: the
Act of January 31, 1881, c. 32, �� 2 and 3, 21 Stat. 603, 004, 5, U. S. C.

A. �� 114; the Act of July 9, 1918, c. 143, 40 Stat. 845, 872 (1918),
10, U. S. C. A. � 1423 the Act of May 19, 1926, c. 334, 44 Stat. 565

(1926), 34 U. S. C. A. � 441a.
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of consular archives, the immunities of foreign diplomatic
officers, the immunities 01 public ships or other public prop
erty of a State within the jurisdiction of another State, the
interpretation and application of most-favored-nation
clauses in treaties of commerce and navigation, the recog
nition of new States and new governments, the liability of
succeeding States and governments for the obligations of
the States or governments which they have succeeded in
whole, or in part, rights pertaining to discoveries in the
Arctic and Antarctic regions, the responsibility of States
for damages to the person or property of foreigners, mat
ters pertaining to freedom of the seas, the landing of mili
tary forces for purposes of affording protection in times
of disorder in foreign States, the rights and duties of
neutrals and belligerents, the establishment of pacific or

belligerent blockade, the effect of war on treaties and con

tracts, the abrogation and denunciation of treaties, are but
a few illustrations of classes of cases governed by what we
are pleased to call public international law.
While the legal work of the Department of State involves

the various branches of the law, the work for the most part
pertains to the branch last mentioned�the law of nations.
The science of this body of law has had a process of slow
historical growth, influenced by writers, but in the main by
international practice and custom. The most influential of
the early works on international law, De Jure belli ac pads,
was published in 1625 by Hugo Grotius, who, notwith

standing numerous predecessors, has become known as the
founder or "Father of International Law." Grotius was

trained in Civil Law. He was also a student of the Law of

Nature (jus naturale), a philosophical body of concepts said
to have originated with Aristotelian philosophy and the
Stoic philosophers.9 The doctrines of sovereignty, equality
and independence, with the concomitant rights and duties
as between States, were originated by men who thought in
terms of so-called universal and immutable natural laws,
frequently ascribed as the basis of international law. Sub

sequently, jurists and arbitrators familiar with the various

legal systems of the world have influenced the growth of

international law. Far from being a dead subject, it is

continually evolving and developing. New cases are con

stantly arising. In this growth of international law the
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Department of State has, of course, had both interest and
influence.

Generally speaking, municipal law governs the relations
of individuals with each other and with the State. It does
not extend beyond the territorial borders of the State. In
ternational law, on the other hand, governs relations be
tween members of the family of nations and is not de
limited by international boundaries. International law was

accorded recognition in our Constitution. Early in our

history it was declared by the Supreme Court to be a part
of the law of the land and it has also found expression in the
statutory law of the United States. A quarter of a cen

tury prior to the adoption of the Constitution, Lord Mans
field, quoted with evident approval an opinion of Lord
Talbot rendered in 1736 to the effect, "That the law of
nations, in its full extent was part of the law of England." 10

International law or the law of nations was accordingly
treated in America as a part of the common law.11 In
1796 Mr. Justice Wilson in the celebrated case of Ware v.

Hylton 12 stated that "When the United States declared their
independence, they were bound to receive the law of na

tions, in its modern state of purity and refinement." Eight
years later, Chief Justice Marshall held that an act of
Congress should never be construed to violate the law of
nations if any other possible construction remained.13 Still
later, the same Chief Justice held that "Till such an act be

passed [an act of Congress contrary to international law]
the Court is bound by the law of nations, which is a part
of the law of the land."14
Article I, Section 8, of the Constitution of the United

States gives Congress, among other powers, the power to
"define and punish . . ., Offences against the Law of Na-

9 "The law of Nature is the foundation, or rather the scaffolding,
upon which the modern science of International Law was built up by
Gentili and Grotius." Holland, Jurisprudence, 9th ed., 38 (1900).

io Triquet v. Bath, 3 Burr. (K. B.) 1478, 1480-1481 (1764).
"Talbot v. Janson, 3 Dall. 133, 161, 1 L. ed. 540 (1795); The Ante

lope, 10 Wheat. 66, 122, 6 L. ed. 268 (1825); The Paquete Habana, 175

U. S. 677, 20 S. Ct. 290, 44 L. ed. 320 (1900).
"3 Dall. 199, 281, 1 L. ed. 568 (1796).
is Schooner Charming Betsy, 2 Cranch (U. S.) 64, 118, 2 L. ed. 208

(1804).
"The Nereide, 9 Cranch (U. S.) 388, 423, 3 L. ed. 769 (1815).
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tions." Article VI of the same instrument makes treaties
a part of "the supreme Law of the Land." These pro
visions were inserted in the Constitution for the reason

that, as Edmond Randolph pointed out, under the Articles
of Confederation the Government "could not cause infrac
tions of treaties or of the law of nations, to be punished." J5

Congress, in the exercise of the authority thus conferred
by the Constitution, declared by an Act approved April 30,
1790, that any person "who assaults, strikes, wounds, im
prisons, or in any other manner offers violence to the per
son of a public minister, in violation of the law of nations,
shall be imprisoned for not more than three years, and
fined, at the discretion of the court." 16 The same Act made
provision for the immunity of foreign diplomatic officers
from the jurisdiction of the courts of this country in both
civil and criminal cases and prescribed penalties for per
sons and officers concerned in instituting proceedings in
such cases. Pursuant to this same constitutional authori
zation, Congress, in 1794, passed our first neutrality statute

specifying crimes against neutrality and prescribing pen
alties therefor. This Act as amended makes it a crime
for any citizen of the United States to accept and exercise
within the United States a commission for service with a

foreign State in war against a State with which the United
States is at peace, or to enlist in the service of such a for

eign State within the territory of the United States, or to
hire or retain others to so enlist or go beyond the limits

or jurisdiction of the United States for the purpose of so

enlisting as a soldier, marine or seaman on board any ves

sel of war, or to set on foot within the United States any

military or naval expedition, or to use the territory of the

United States as a base of military or naval operations.17
is Ferrand. I, The Records of the Federal Convention, 19 (1911).

The immediate cause for Randolph's statement may have been that

subsequent to the making of the treaty of peace of 1783 (Paris) with

Great Britain, granting British creditors certain judicial remedies,
state courts refused to enforce the treaty provision and held, instead

pursuant to local legislation, that payment of the debts into the State

treasury could be pleaded in bar to actions by British creditors. Ware

v. Hylton, supra, note 12.

"I Stat. 117 (1790), 22 U. S. C. A. �� 251-253.
i" Act of June 5, 1794, 1 Stat. 381, R. S. �� 5334, 5335, 5281-5283, 5285,

5286; Act of March 4, 1909, c. 321 �� 4, 5, 9-13, 18 U. S. Q. A. c. 2,
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As indicating in a more precise manner the nature of
some of the legal questions presented to and considered by
the Department, a few of the cases that have recently en

gaged the attention of the Department may be mentioned.
For a number of years there has been maintained and

operated at Trail, British Columbia, a few miles north of
the boundary between the United States and Canada, a

large plant for the smelting of ores, particularly lead and
zinc. Owing to the peculiar topography of the locality and
climatic conditions, sulphur fumes from this plant have
from time to time drifted across the international border
and made their way down the valley of the Columbia River
in the State of Washington, wreaking havoc upon the vege
table and plant life of that region. Complaints were made
to the Department of State by residents of that section of
the State, who demanded that the nuisance should be
abated and compensation paid for the damage suffered.
After considerable correspondence between the Govern
ments of the United States and Canada, the matter was

referred to the International Joint Commission, created by
the two Governments pursuant to the Boundary Waters

Treaty of 1909, for an investigation and report to the two
Governments with the Commission's recommendations.18
The Commission held extensive hearings both in the United
States and in Canada at which this Government was rep
resented by members of the legal staff of the Department
of State. The Commission made its findings and report
with recommendations which provided, among other things,
for the payment to the United States of $350,000 to cover

damage suffered by the private owners of property, and
for the curtailment of the spread of fumes by the installa
tion of certain processes designed to extract from the fumes
the sulphuric content which, in the opinion of the Commis
sion, would render the fumes harmless.19 The recommen-

�� 4, 5, 21-24, 35 Stat. 1088-1090; Act of May 7, 1917, c. 11, 40 Stat. 39,

18, U. S. C. A. � 22 (amended section 10 of the Criminal Code) ; Act of
June 15, 1917, c. 30, Title V, � 8, 40 Stat. 223 (amended section 13 of
the Criminal Code), 18 U. S. C. A. � 25.

'8U. S. Treaty Series, No. 548; III, Redmond, Treaties. Conven

tions, etc.. 2612 (1923).
i9 Department of State Press Releases, March 6, 1931, Publication

No. 167, 162, 164.
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dations of the Commission have not thus far been accepted
by the two Governments. Nevertheless, the case is indica
tive of the method of procedure adopted between the United
States and Canada for the settlement of differences arising
along their common frontier.
Another case, illustrating the character of the legal work

of the Department, is that of the claim of Percy W. Shu-
feldt against the Government of Guatemala. Shufeldt had
purchased from a Guatemalan concessionaire a concession
to extract chicle from trees in a specified region in Guate
mala. After he had spent a considerable sum of money in
the undertaking, and had operated the concession success

fully for a period of ten years, the Government, by a legis
lative decree of May 22, 1928, canceled the concession ap
parently on the theory that the executive authority did not
have authorization to grant it in the first instance. This
matter, like the one pertaining to the Trail smelter, became
the subject of diplomatic correspondence between the two
Governments and finally resulted in an agreement to arbi
trate the question before the Chief Justice of British Hon
duras. The case was prepared and argued by members of
the legal staff of the Department in 1930. Shufeldt was
awarded $225,000.20 Within eighteen months from the
signing of the protocol November 2, 1929, by which the two
Governments agreed to arbitrate the case, the award was

paid to this Government, June 6, 1931�record time in the
history of the Department for the settlement by arbitra
tion of a case of that magnitude.
Several other arbitrations of this character have re

cently been conducted by the legal office of the Department,
the most recent one being the claim of the United States
against Egypt on account of treatment accorded by the lat
ter Government to George J. Salem, a naturalized American
citizen.21 Salem acquired by deed valuable lands in the delta
of the Nile. Following the death of his uncle in 1917, from
whom these lands had been obtained by deed, charges of

forgery were preferred against him at the instance of the
Persian consul, who desired to nullify the transfer in order
to collect an inheritance tax of $25,000, as a result of which

20 ibid. August 20, 1930, Publication No. 101, 107.
21 Ibid. July 27, 1931, Publication No. 220, 115.
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Salem was subjected to criminal prosecution in the native
courts contrary to treaty stipulations giving American con

suls exclusive jurisdiction over American citizens in such
cases. When these proceedings were instituted, the Egyp
tian Government demanded the deeds as evidence in the

case, and, despite numerous protests of the American Gov
ernment and requests through the Legation at Cairo that
the proceedings should be discontinued and his title deeds
returned, the authorities continued to exercise jurisdiction
over Salem and to retain his deeds. During this period of
time, namely, the years 1919-1922, real estate greatly en

hanced in value and Salem had several opportunities to
sell his properties to advantage. He was unable, however,
to consumate any contract of sale because of his inability
to produce the title deeds requested by the prospective pur
chasers and because the unfounded charge of the forgery of
the deeds remained undetermined. Finally, when the deeds
were returned on the peremptory demand of the American

Minister, land values had greatly depreciated and the de
mand for lands had ceased to exist so that a sale was im

possible. The net result was that a man of considerable
means had been reduced to a state of poverty. Salem re

quested that this Government present a diplomatic claim in
his behalf to the Government of Egypt. He was told that
the Mixed Courts in Egypt appeared to have jurisdiction
of claims by foreigners against the Egyptian Government,
and that under the rule of international law�that local

legal remedies must be exhausted with a resultant denial
of justice before a government may intervene diplomat
ically�he should exhaust his remedies in the Mixed Courts.
He thereupon brought an action in the Mixed Courts of
First Instance of Egypt which decided that it did not have

jurisdiction. An appeal was taken to the Court of Appeals.
The latter Court decided in Salem's favor on the jurisdic
tional question and then proceeded to pronounce judgment
against him on the merits without affording him an oppor

tunity to develop the merits. This Government thereupon
complained to the Government of Egypt that this method
of procedure by its highest Court which deprived Salem of
the only opportunity then available for presenting to a

court of justice the facts of his case amounted to a denial
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of justice. The question was discussed through the diplo
matic channel over a considerable period of time, and it was
finally agreed that it should be submitted to arbitration,
the tribunal to consist of three members, one selected by
each Government, and the third, a neutral member, to be
selected by agreement of the two Governments. Dr. Walter
Simons, former Minister of Foreign Affairs and Chief Jus
tice of Germany, was selected as the neutral member. The
case was argued at Vienna during the months of November
and December of last year. A number of important and
interesting points were involved, among them being Salem's
status under the nationality laws of Egypt and of Persia
(it being claimed that Salem was both a Persian national
and a "local subject" in Egypt), the criminal and civil pro
cedure of the Egyptian native courts and the Mixed Courts
of Egypt, the treaty and capitulatory rights of the United
States and its nationals in Egypt, the status of the Mixed
Courts, whether they are national courts on the basis of
whose judgments a denial of justice may be predicated or

have such an international status as to except them from
the category of national courts whose judgments are not

necessarily internationally final, etc. The decision in the
case has not as yet been rendered.
At the present moment there is being presented before

an international tribunal in this city the claim of the Gov
ernment of Sweden, on behalf of Swedish nationals, against
the United States on account of the alleged detention by
this Government for several months during the war of two
Swedish ships that had entered ports of the United States.22
The claimant Government bases its claim on certain pro
visions in the treaties of April 3, 1783,23 and July 4, 1827.24
We are. contending, and we believe rightly so, that there
was no violation of the treaties by the United States and
that consequently no liability attaches to this Government.
This case, like those previously referred to, is being handled
for this Government by legal officers of the Department.
The legal staff is also engaged at this time in the

preparation of cases to be brought before the Mixed Claims

Mlbid. October 1, 1931, Publication No. 240, 268.
23 Arts. VII, XVII, XXI, 2, Maixoy, op. cit. 1725, 1727, 1730, 1732

(1910).
2* Art. XVII, ibid. 1748, 1754.
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Commission recently established by the United States and
Panama pursuant to a Convention the ratifications of which
were exchanged on October 3, 1931.25 These cases will be

prepared and argued by our own personnel, who will also
defend the Government of the United States against the
claims presented to the same Tribunal by the Government
of Panama.
It should be remarked that the handling of these arbi

trations by the Department's legal staff constitutes a de

parture from the practice heretofore followed of employ
ing counsel outside of the Department for this special class
of work. It is our feeling that the more recent practice
cannot fail to augur for good, since the men who deal with
the problems, later referred to arbitration, through the

period of diplomatic discussion and correspondence are bet

ter prepared to present the viewpoint of this Government
before the arbitral tribunals. The legal officers of the De

partment are, of course, trained in municipal law; they
have had extensive training or experience in the interna

tional field ; they are familiar with the foreign relations of
the United States and with the policy of the Government in
all the varying phases of the cases that arise, and, con

sequently, are thoroughly prepared to present this Govern
ment's position and protect its interests. By adopting this

practice we are enabled to build up in the Department a
corps of experts in the law of claims and the procedure be
fore international tribunals and are, at the same time, able
to save the Government a very considerable financial outlay.
Another type of legal work in the Department is that

pertaining to criminal jurisprudence in cases where persons
accused of committing crimes have fled the jurisdiction, or
where persons serving sentences in expiation of crimes

escape from prison and make their way to other jurisdic
tions. If the fugitive has found his way into a foreign
country, his return to the United States can be accomplished
only through the instrumentality of the Department of
State. For the authorities of a State to make an arrest
on the territory of another country without the consent of
the latter would constitute an infringement of the sov

ereignty of that country. Therefore, an agreement be-

25 u. S. Treaty' Series, No. 842 (1931).
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tween Governments is necessary for the return of a fugitive
from one country to another. The United States has entered
into numerous treaties by which the contracting States
have mutuary agreed to extradite fugitives from justice.
Acts of Congress have also been passed giving effect, on

the part of the United States, to these treaties. It is neces

sary in each case arising to look to the applicable treaty
to see that the crime charged is extraditable and to follow
the procedure required by that treaty.
When an offense has been committed against the laws of

one of the several states in this country, the request for the
extradition of the party from a foreign country must come
to the Department of State through the Governor of the
state desiring his extradition. If the offense is one com

mitted! against the laws of the United States, the case is
presented to the Department of State by the Department of
Justice. Upon receipt of the initial communication from
the Governor of a state or the Department of Justice, as

the case may be, giving the name of the accused and

designating the crime charged, the Department of State,
provided the offense designated is extraditable under the

treaty, sends a cable to the appropriate diplomatic or con

sular officer of the United States, usually the diplomatic
officer, directing him to request the Government of the

country in which the fugitive has taken refuge to cause his

provisional arrest and detention with a view to extradition.
In due course the initial communication from the Governor,
or the Department of Justice, is followed by the papers in

the case presenting the basis for the request for extradi
tion. It is the duty of the Department of State to deter
mine whether these papers are sufficient in form and sub

stance, and, if found to be sufficient, to have them duly
authenticated under the seal of the Department, and placed
in course of transmission to the foreign country concerned
to be used there in the proceedings against the fugitive.
The relation of the Department of State to the extradi

tion of fugitives from foreign countries to the United States
is almost wholly different from its relation to requests of

foreign governments for extradition from the United
States. As has been seen, in the former class of cases, the

Department acts largely as a medium of communication be-
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tween the Governors of states, or the Department of Jus
tice, and the foreign governments concerned. In the lat
ter class of cases, however, the Department exercises the
more important task, provided the fugitive is committed
for extradition, of reviewing the proceedings in the cases

and surrendering or refusing to surrender the fugitives.
If, upon the hearing, the magistrate before whom the pro

ceedings are instituted in this country deems the evidence
sufficient to sustain the charge under the treaty, he cer

tifies that fact, together with a copy of all the testimony
taken in the case, to the Secretary of State and commits
the fugitive to jail to await the action of the Secretary of
State. If, upon examination of the papers in the case, the

Secretary of State concludes that the fugitive should be

surrendered, he issues a warrant, ordering the fugitive to
be delivered to such person as shall be authorized in the
name and on behalf of the demanding Government to re

ceive him.26 In determining whether he should authorize the
surrender of a fugitive, the Secretary of State is not bound

by the findings of the commissioner or of the courts. He may
review the evidence and reach an entirely different conclu
sion. He, in effect, acts as a court of last resort.
Difficulties occasioned by reason of the changes that take

place in the bed of the Rio Grande and that of the Colorado
River in the portion thereof where they serve as a boundary
between the United States and Mexico are frequently the

subject of consideration by legal officers of the Department.
At the time of the conclusion of the Treaty of Guadalupe
Hidalgo of 1848,27 and the Gadsden Treaty of 1853,28 the
fact that the courses of these rivers were subject to sudden
change apparently was not taken into account by the two
Governments and subsequent experience showed that much
confusion existed with respect to the boundary as defined
in these treaties. To correct this situation the Boundary
Convention of 1884 was concluded.29 This Convention con-

26 Act of August 12, 1848, c. 167, 9 Stat. 302-303, R. S. �� 5270, 5272,
5273, 5274, 18 U. S. C. A. �� 653, 654; Act of June 6, 1900, c. 793, 31
Stat. 656-657, (R. S. � 5270 amended), 18 U. S. C. A. �� 651, 652.

27 1, Mallot, op. cit. 1107.

wibid. 1121.
29 lUd. 1159.
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tained a provision in Article I that the boundary should
follow the rivers as provided in the earlier treaties, not
withstanding any alterations in the course of the rivers,
provided that such alterations be effected by natural causes
through the slow and gradual erosion and deposit of alluv
ium. Article II of the Convention stipulated, however, that,
as to changes brought about by avulsion, the former bed of
the river should remain the boundary between the two
countries and the land cut off by this sudden change should
still remain the territory of the country from which it
was separated.
By the Boundary Convention of 1889 30 an International

Commission was set up to survey and mark the changes in
the river as they occurred and to determine whether the
changes took place by erosion or avulsion. The Commis
sion found that in many cases it was difficult to apply the
treaties to the situations that developed, because many of
the bancos were formed by a combination of gradual ero
sion and sudden avulsion and did not fall wholly within
either class described in the Convention, and that it was

not, therefore, easy to determine in whose jurisdiction
the bancos belonged. By 1905 fifty-eight such bancos on
the Rio Grande had been surveyed and mapped by the
Commission. By the Convention of 1905 31 these bancos
were eliminated from the effects of Article II of the Con
vention of 1884, the river was again declared to be the
boundary between the two countries, and the bancos were
declared to be the territory of the country on whose side
they appeared. The Convention also stated in Article II
that this principle of elimination should be applied by the
Commission with respect to bancos which might be formed
in the future, as well as those already formed but not yet
surveyed by the Commission.32 Questions are arising from
time to time as a result of the shifting of the courses of
these rivers and of the work of the International Bound
ary Commission. One of the comparatively recent ques
tions had to do with the date on which the so-called "sov
ereignty" over the bancos, created by avulsion, passes to
the country to which the banco is eliminated. It has been

3* Ibid. 1167.
3i Ibid. 1199.
nibid. 1200-1201.
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contended by some that sovereignty passes as soon as the
river changes it course and creates the banco, by others
that sovereignty does not pass until the International
Boundary Commission hands down its decision eliminating,
as the Convention expresses it, the bancos from one country
to the other, and by still others that sovereignty does not
in fact pass from one country to the other until the expira
tion of one month from the date on which the International
Boundary Commission hands down its decision, during
which time, according to the Convention of 1889, either Gov
ernment may object to the decision. Another question that
has recently arisen is, whether the Government of the coun

try from which the banco is eventually eliminated may, be
tween the date on which the river changes its course and
the date on which the Commission hands down its decision,
or within one month thereafter, take any action with respect
to the property so as to confer rights in derogation of any
rights of the country to which the banco is eventually
eliminated.
In conclusion, it is pertinent to remark that the legal

work of the Department of State is, in many respects,
unique, not only because of the breadth and scope of the
field of jurisprudence involved in such work, but also be
cause of the importance to the public interest of the de
cisions. Every thoughtful citizen of the United States is in
terested in keeping our relations with other members of the

family of nations on a high plane, and in the maintenance
and development of a sound and practical system of inter
national law and practice. We realize that in considering
controversies of an international character more than or

dinary care must be exercised lest we aggravate rather
than settle disputes. An effort is made, in so far as pos
sible, to view the questions in an objective and unbiased
manner and to advance in support of the Government's
position, as an advocate of a proposition, only such argu

ments, rules and principles as it would be willing to admit
in a reverse situation. It is our aim that the Department
of State should be uninfluenced by considerations of mo

mentary expediency or by doctrines that are not calculated
to stand the test of good conscience, fair dealing, and sound

principles of law and practice.
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A QUARTER CENTURY OF OUR EXTRATERRITORIAL COURT

Charles Sumner Lobingier*

ON June 30, 1906, Congress passed an act1 establish
ing the United States Court for China. That tri

bunal opened its sessions early in 1907 and has now func
tioned for a quarter of a century. A decennial anniversary
banquet,2 in commemoration of the event, was held at
Shanghai on June 30, 1916, at which messages of congratu
lation were received from former Presidents Roosevelt and
Taft, former Secretary of State Root, the then Secretary of
State Lansing and many others. The occurrence of the
Silver Anniversary seems a fitting occasion, even in this
hour of China's trial, for a review of the work of twenty-
five years and for an explanation of the peculiar nature and
functions of what to most, even of our legal profession, is
a mysterious tribunal.

I.

The Historical Background

The United States Court for China was an outgrowth
of the system known as Extraterritoriality which, in
origin, reaches back to Roman times 3 and which, even in
China, long antedates any of the foreign courts now func
tioning there. For it was long the native attitude that the
Chinese authorities were not to be bothered by foreign
controversies or offenders.* Thus as early as 1687, it is
recorded,5 a Chinese official suggested that an English of
fender be punished by his own nationals; and the Sino-
Russian treaty of two years later required (Art. II) that
offenders of either nationality should be punished by their

?Judge, U. S. Court for China, 1914-1924; first Judge of that Court to
serve the full term of ten years.�Ed.

1 34 Stat. 814 (1906), 22 U. S. C. � 193 (1926).
2 See I. Fab Eastern Am. Bar Assn. Publications, 25.
s See the present writer's "Extraterritoriality," C. J. 299.
*"In its historical beginnings the grant of extraterritorial jurisdic

tion was not considered a disparagement to the sovereignty of the
state that granted it." Hinckley, American Consular Jurisdiction in

the Orient, 17, 18. Cf. 2 Life of Sir Harry Parkes, 314.
s Bames, The English in China (London 1909), 41.
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own officials. The Treaty of 1727 between the same gov
ernments provided:

"Ceux qui passe la frontiere et qui volent des chameaux ou

d'autre be'tail seront rernis a leurs juges naturels" (Art. X).

This was replaced, forty-one years later, by the following
provision :

"Subjects of the Middle Kingdom (China) who shall have com

mitted acts of brigandage shall be handed over, without distinction

of persons, to the tribunal governing the outer provinces, to be

punished with death; and subjects (Russians) of the Oros shall

be handed over to the Senate, to undergo the same penalty."

An order of the Privy Council in 1834 provided that the
Superintendent of British trade in China be empowered to
establish a court for the trial of British subjects charged
with offenses in Chinese territory,6 and the General Regu
lations of 1843 for British trade at the five ports opened by
the Treaty of Nanking,68 required punishment of the na

tionals of both countries by their respective officials.
The first American Commissioner to China was Caleb

Cushing6b (1800-1879), who arrived at Macao Roads on

February 24, 1844, and opened negotiations for a treaty.

"I entered China," he said,7 "with the formed general conviction
that the United States ought not to concede to any foreign state,
under any circumstances, jurisdiction over the life and liberty of
a citizen of the United States, s unless that foreign state be of our
own family of nations�in a word a Christian state. * * *

"In China I found that Great Britain had stipulated for the
absolute exemption of her subjects from the jurisdiction of the

Empire; while the Portuguese attained the same object through
their own local jurisdiction at Macao.9

� Id. 178 seq.; Encyclopedia Sinica (Shanghai, 1917) 534.
Aug. 29, 1842, 30 British & Foreign State Papers, 389.

6b Curtis, The United States and Foreign Powers (1892), 256, pro
nounces the selection of Cushing "most fortunate and wise.''
t Op. Atty. Gen., 497, 498.
8 Cushing was of course familiar with U. S. v. Wiltberger, 5 Wheat.

76, 5 L. ed. 37 (1821), where the American Naval authorities
had been compelled to surrender to the Chinese a. sailor who had

dropped overboard an article which struck and killed a Chinese woman.
9 This paragraph seems misleading, if not inaccurate. Macao was

Portuguese territory and their jurisdiction was not extraterritorial.
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"I deemed it, therefore, my duty, for all the reasons assigned,
to assert a similar exemption on behalf of citizens of the United

States."

After negotiations10 extending over a year and
a third,108 a treaty was finally entered into on July 3, 1844,
the eve of our 6,8th national anniversary and worthy to
rank with events commemorated thereon. Its importance
in our Far Eastern relations may excuse a detailed descrip
tion of the event. The treaty was signed in a temple "in
the little settlement of Wang-Hiya,11 between the barrier
and the city wall" of Macao.

"The temple had been furnished luxuriously for the reception of

the Imperial Commissioner and the accommodation of the numer

ous soldiers and servants in his train. * * * The Wang-Hiya
temple was massive and spacious, formed of connected buildings,
with courts between, and approached by a flight of broad and high
stone steps. * * * The completed document was ready early in

July. Eight copies had been prepared�four in each language�

and on July 3 the representatives of the two nations went; through
the ceremony of signing them. The room was small�only 30 feet

by 10�and without windows, the only air coming through the

entrance door. At the further end stood a table on an elevated

platform where the two commissioners seated themselves. It was

excessively hot, especially for the Americans, who were not, like
the Chinese, attired in cool silks for the occasion. When the copies
had been signed, two Tartars brought in the great Imperial Seal
with which each was stamped."!2

The treaty thus entered into provided :

"Citizens of the United States who may commit; any crime

Nor had the British actually "stipulated" for such jurisdiction. The

Treaty of Nanking had failed to mention it, and Cushing must have

meant the Trade Regulations referred to in the text, but which of
course were not a "stipulation," being ex parte.
"Cushing had already perused the earlier treaties with Portugal and

England and knew, in general, what demands would be granted and
what would not." I, Fuess, Life of Caleb Cushing (New York, 1923)
436.

io/d., c. 10; 5 Moore's International Law Digest, 416-421.
io� They had been initiated by the consul before Cushing's arrival.
" A visit to that locality by the writer in Feb., 1923, failed to reveal

any trace of the village ot its temple. Mr. Galloway, the missionary
who accompanied, was unable to find anyone who had heard of it.
i2Fuess, op. cit. supra note 9, at 434, 436.
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in China shall be subject to be tried and punished only by the
consul, or other public functionary, of the United States, thereto
authorized according to the laws of the United States." 13 * * *

"All questions in regard to rights, whether of property or per
son, arising between citizens of the United States in China, shall
be subject to the jurisdiction of, and regulated by the authorities
of, their own government. And all controversies occurring in
China between citizens of the United States and the subject of any
other government, shall be regulated by the treaties existing be
tween the United States and such governments, respectively, with
out interference on the part of China." 14

Here for the first time, then, we find the principle of
extraterritoriality fully and explicity set forth in a treaty
with China. Hence, while it is not correct to say, as did a

recent speaker,15 that extraterritoriality in China began in
1844, we may state with accuracy that it was there first de
fined by treaty in that year.

"Its fullness of detail and clear exhibition of the rights con

ceded by the Chinese government to foreigners dwelling within
its borders," it has been well said," "made it the leading authority
in settling disputes among them until 1860."

Indeed it seems that all subsequent extraterritorial
grants by treaty followed and adopted the language of the
Cushing document,17 and its international importance can

therefore scarcely be overestimated. Its bearing upon Sino-
American relations is hardly less significant; for it

"marks a transition�the end of the preparatory period and the
beginning of recognized official relations between the United States
and China." u

� Art. XII; Malloy, Treaties and Conventions of the United
States, I 202.
"id. Art. XXV.
is John C.'H. Wu, before the American Society of International Law,

Apr., 1930.
isWilliams, 2 The Middle Kingdom (1883), 567.
i? Latourette, Early Relations between the United States and

China (Trans. Conn. Academy of Arts and Sciences, 1917-18), XX,
136, 144. See the China Year Book (1923), 308.

18 Latourette, ubi supra note 17.
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II.

The Consular Courts

The "authorities" to which this extensive responsibility
was committed were primarily the consuls 19 and, as each
consul became thereby a judge, the Consular Courts were

thus brought into existence. For more than sixty years
these tribunals, as reviewed and supervised by the Minis

ter, were the only American courts in China. Their juris
diction, though limited in one sense,20 covered a variety of

subjects 21 and questions coming before them were often
of the highest import.22 But if we are to judge by the ac

counts of State Department officials and others who actually
observed their operation, the work of the Consular Courts
left something to be desired.

Commissioner Davis, writing 23 in 1850, said :

"Those who have to administer the law under them [the Regu
lations] are destitute of all legal requirements."

Consular Inspector Peirce,24 reported in 1904 :

"At the present t.ime none of our consuls in China are trained

lawyers."

Director (now Assistant Secretary) Carr25 of the Con
sular Service, in 1907, said:

19 This was construed to include Vice-Consuls. 7 Op. Attt. Gen., 611.
20 "The consular court is a court of limited jurisdiction and all the

jurisdictional facts must be alleged in the libel, petition or complaint;
otherwise it will be insufficient." The Spark v. Lee Choi Chum, I

Sawyer, 713, 22 Fed. Cases, 871 (1872).
21 There are several recorded cases where they granted divorces.

Moore, 3 Int. Law Digest, 459; 69 North China Herald, 1138, 1194.
22 "Cases of great importance involving large amounts of property

and, in some instances, the death penalty have been adjudicated in

the consular courts. The importance of some of these cases in China

and Japan, led to the amendment of the powers of the courts in 1870."

Jones, The Consular Service of the United States, 55.
There were several executions of these death sentences at Shanghai.
23 Sen. Ex. Doc. No. 72, 31st Cong., 1st Sess., Sept. 9, 1850.
24 Jones, The Consular Service of the United States (1906), 52.
25 The American Consular Service, I Am. J. Int. Law, 907.
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"Unfortunately many of our consuls who were called upon to
exercise judicial functions had not been trained in the law and
several of them so discharged these duties as to bring upon them
selves severe criticism."

The late Thomas R. Jernigan, himself a former
Consul General at Shanghai, who had exercised the judicial
functions there and later practiced in the United States
Court for China, wrote 26 in 1919 :

"Some of the consuls knew a little law, some prided themselves
on being more proficient in equity,2f while there were some who
were not qualified, either by legal training or temperament, to

preside in a court of justice. * * * The Consular Court did not

properly represent the American idea of what a court established
to administer justice should be. In both the organization and

working, the Consular Court was defective; and * * * when the
Chinese saw that the Consular Court represented the judicial
function of the American government in China, they could not
have had a very exalted notion of that function."

And so,

"as the commercial relations between China and America grew

in importance and value, Americans who were closely connected

with the expansion of the business of their country with China

appreciated the necessity of a better system of courts and went

to work to accomplish it." 28

For it was realized by those on the ground that the im

portant and far reaching judicial power which the nation
had acquired there should be exercised, or at least super
vised, by those trained especially for that purpose. Still,
when the United States Court for China was created in

1906, the jurisdiction of the Consular Courts was left to be
exercised,

"In civil cases where the sum or value of the property involved in

26 Far Eastern Am. Bab Assn. Publications, II (III, IV).
27 "Some years ago," said President Pott of St. John's University,

speaking at the Court's Decennial Anniversary Banquet in 1916, "a

Senator from one of our Western States was a fellow traveler of mine
on the Pacific. Referring to a former Consul General in China, he

remarked: 'He didn't know anything about law, but he was hell on

equity.' "

28 Jernigan, Far Eastern Am. Bar Assn. Pub. II (III).
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the controversy does not exceed $500 United States money and in

criminal cases .where the punishment for the offense charged cannot
exceed by law $100 fine or 60 days' imprisonment, or both, and

shall have power to arrest, examine and discharge accused persons
or commit t<hem to the said court." 29

Thus there are still American Consular Courts (15 or 20)
in China and it will be seen that the jurisdiction retained

by them is not unimportant, even if much more limited
than formerly. Especially in the probate of wills and ad
ministration of estates they are the only courts to which
a considerable section of Americans in China have oc

casion to resort.

Ill

The United States Court for China

1. History. Meanwhile, in 1864, the British govern
ment had established "H. B. M. Supreme Court" for China
and Japan, with appellate jurisdiction from the Consular
Courts and also from the highest court at Honkong. The
success of that institution led Americans who were familiar
therewith to labor for the creation of a similar tribunal
for their country. In 1881 Secretary Blaine, in an opinion
which was transmitted to Congress by President Arthur,
recommended that "men of legal training should be chosen
for certain judicial offices independent of the consular sys
tem and the establishment of a separate system of courts,
at least in China, with an appellate court at Shanghai."
Bills embodying these recommendations were introduced
into Congress in 1882 and 1884 but were not acted upon.
Nevertheless the advocates of a better system continued
their efforts. Consular Inspector Peirce, in his report for
1904, urged the establishment of a United States Court
and in March, 1906, a bill for that purpose was introduced
into the House of Representatives. It soon passed that

body and with some modifications 30 in the Senate, became
the act already quoted. While it established the court as

of June 30, 1906, it was not actually open for business
until early in 1907.

29 Act of June, 1906, supra note 1, at � 2.
so E. g., the judge's term was reduced from 15 to 10 years.
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2. Jurisdiction. A court's jurisdiction may be consid
ered under three aspects: (1) territorial, (2) personal,
and (3) topical, or, in technical parlance "jurisdiction of
the subject matter" ; which is again divided into (a) orig
inal, (b) appellate, and (in this instance) (c), supervisory.
The territorial jurisdiction of the United States Court for
China extends to, and its process runs throughout, all Chi
nese territory. Sessions are held at Shanghai (during the
World War almost continuously) and one regular term is
required each year at Tientsin in the north, Hankow in
central China and Canton in the south. Special sessions
are authorized at any place in China having an American
consulate and during the writer's last year there, he held
an extended session at Harbin in Manchuria and very near

to Russian territory. The organic act also confers juris
diction, not exercised in recent years, in Korea.

"The test of jurisdiction over the person in all these extra

territorial courts is the nationality of defendant. Anyone may be

a plaintiff but there must be a defendant subject to American au

thority in order to confer jurisdiction." 3i

A Filipino, as well as an ordinary American citizen, is
such a defendant, and all of these in China are amenable
to the United States court in any cause, criminal or civil,
which may be instituted therein against them. But where
the cause is what is technically known as in rem�i. e., con
cerns property or status only�it may be brought in that
court although there is no such defendant or even where
the nominal defendant is an alien.32

Original jurisdiction of the subject matter is exercised

by the United States Court in all cases arising within its
territory. Where the cause is one which is also cognizable by
a consular court,33 the former's jurisdiction is concur

rent ; 84 otherwise it is exclusive. It sometimes happens,
especially in the administration of estates, that a cause is
instituted in a consular court under the mistaken belief

si 25 C. J., 324. See this language quoted with approval in Russo-
Asiatic Bank v. Wulfson, 2 Extrater. Cases, 774; Id. 814.
m Richards v. Richards, 1 Extrater. Cases, 480 (1915).
33 Supra note 1.
84 In re Fitch's Estate. 1 Extrater. Cases, 869 (1919).
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that it involves less than $500, and is afterward found to

involve more. In that event it is transferred to the U. S.

court, and the prior procedings are treated as having been
conducted under its authority.35 Thus while the U. S.
Court for China is a part of the Federal judicial system,
corresponding in grade mainly to the district courts, it also
takes cognizance of certain causes (e. g. probate, divorce,
guardianship and adoption) which, in America, are en

tertained by state courts only. The amounts involved,
especially during the World War, were often very large,
running into hundreds of thousands.

Appellate. All judgments of the consular courts are

subject to review by the U. S. Court for China on appeal 36

while from the latter, which is considered as in the ninth

judicial circuit, appeals lie with the court of appeals sitting
at San Francisco. But besides its ordinary appellate cog

nizance, the U. S. Court exercises also a supervisory or

administrative jurisdiction in all probate and administra
tion causes whether formally appealed or not. Thus, it is
provided 37 that the consular judge

"shall pay no claims against the estate without the written ap

proval of the judge of said [U. S.] court, nor shall he make sale
of any of the assets of said estate without first reporting the same

to said judge and obtaining a written approval of said sale," etc.

The latter is also empowered 38

"to require at any time reports from consuls or vice consuls in

respect of all their acts and doings relating to the estate of any
such deceased person."

The relation between the two, therefore, is more than

35 In re Jaeger's Estate. 1 Extrater. Cases, 722 (1918).
35 Organic Act, supra note 1, at � 2. Formerly appeals lay to the Min

ister in cases involving $2500 or. less; if more the appeal lay to the

Federal Circuit Court in California, which endeavored to construe "the

whole statute upon the subject of the consular administerial courts of
China and Japan together and if possible, so that there shall be no con

flict between its various provisions. A complete and harmonious system
for the exercise of appellate jurisdiction from those courts has been

provided and �� 4092 and 4093 [U. S. R. S.], prescribe the juris
diction." The Ping On v. Blethen, 11 Fed. 607 (1882).

37 Supra note 1, at � 2.
aid.
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usually existing between appellate and nisi prius courts.
What Congress apparently intended by this, particularly
as regards probate and administration, was the creation
of an office resembling that proposed by recent law re

formers, one of whom 39 expresses this conception as fol
lows:

"What we preach is a Chief Judicial Superintendent, who shall
have the power and the duty to inquire into each and every sort

of botch-product of our justice-system and to take measures

to improve it against the recurrence of such failures."

3. Jurisprudence and Legislation. The essence of extra

territoriality is the extension of law beyond the country in
which it originated. Each nation exercising the privilege,
necessarily determines for itself what laws are thus ex

tended; but in the case of the United States the process
is complicated by the coexistence of two systems�state
and Federal�which often differ considerably on a specific
subject. Congress had the option to extend either of these;
it might have provided that the laws of a particular state
should govern American citizens in China. Indeed it had
made such extensions previously and did so subsequently 40

and there seems to have been a lingering tradition that it
did so in China,41 which is not the case. For in 1848 when
it first exercised the then recent grant of extraterritorial
jurisdiction there, it enacted 42 that

"Such jurisdiction in criminal and civil matters, shall in all

cases be exercised and enforced in conformity with the laws of

39 Dean Wigmore (1916) 2 III. L. Rev. 49.
� A few examples are: Act of Feb. 27, 1801, 2 Stat. 103, extend

ing over the new Federal District the Virginia and Maryland laws;
Act of March 3, 1825, 4 Stat., 115, 18 U. S. C. � 468, extending state

criminal laws over Federal territory and property within its boun

daries; Act of! May 2, 1890, 26 Stat., 87, 920 U. S. C. � 82. See also,
U. S. Ex. Rel. Raven v. McRae, 1 Extrater. Cases, 658, for a discussion

of this subject.
4i The writer recalls a wedding ceremony In Shanghai performed by

the groom's father, a missionary, who solemnly pronounced the pair
"married according to the laws of North Carolina." He might as well
have invoked the laws of Greenland !

42 Act of Aug. 11, 1848, 9 Stat., 276, "The law was passed in reference

to this treaty and to that with the Ottoman Porte." Dainese v. Hale,
91 U. S. 13, 23 L. ed. 190 (1875).
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the United States, which are hereby, so far as is necessary to
execute said treaty, extended over all citizens of the United States
in China (and over all others to the extent that the terms of the
treaty justify or require), so far as such laws are suitable to carry
said treaty into effect."

In 1860 a more elaborate act 43 was passed "applying to
additional countries conferring jurisdiction upon another
'functionary' [the Minister] but leaving in force existing
provisions" 44 and substantially repeating the clause just
quoted which constitutes the basis of American jurisdic
tion and jurisprudence in China. Attorney General Cush
ing45 seems to have been the first to construe the phrase
italicized above. He speaks of

"The laws of the United States, comprehending the Constitution,
treaties, acts of Congress, equity and admiralty law and the law of
nations, public and private, as administered by the supreme court
and circuit and district courts of the United States, and, in certain

cases, regulations of the executive departments."

But this interpretation has been qualified in the course of
time. Thus the Federal Constitution, although "the
supreme law" has been declared 46 to have no extraterri
torial force. The "law of nations" was probably operative46'
in China before the passage of the act referred to ; at least
the act hardly extended it there. The phrase "laws of the
United States" has come to mean, principally "the acts of

Congress then or subsequently, in force." 47 But such acts,
like the Federal Constitution itself,48 are of two classes : (1)
those of general application, and (2) those of limited ap

plication.49
� 12 Stat. 73.
44 Supra note 35, at 874.
�7 Op. Atty. Gen., 503.
4� "The Constitution can have no operation in another country."

In re Ross, 140 U. S. 453, 464, 35 L. ed. 581 (1891), I Extrater. Cases
40, 50. Cf. Dorr v. U. S., 195 U. S. 138, 49 L. ed. 128 (1904) ; Downes
v. Bidwell, 182 U. S. 244, 45 L. ed. 1088 (1901).

46� See Tseng Yu-hao, Modern Chinese Legal and Political Philos
ophy (Shanghai, 1930), Ch. X, where Its adoption is traced.
�U. S. v. Allen, 1 Extrater. Cases, 311 (19U).
48 Tan Te v. Bell, 2 Extrater. Cases, 782 (1912). So in Belgium:

Fichera v. De Strens, 16 Clunet, 141, 1 Beale's Cases on Conflict of

Laws, 92 (1887).
� 34 Cyc, 988, 989.
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It has never been questioned that general acts of Con

gress were extended over Americans in China by the statute
of 1848 above quoted. But they were of least importance
there because they deal with subjects (mostly of public
law) not directly affecting the ordinary citizen residing
there. In Cushing's day there were few acts of Congress,
at all applicable to China, which were not of the general
class and he could well say that

"the Federal legislation does not include these matters�the great
mass of civil or municipal duties, rights and relations of men�

and of itself would be of no avail towards determining any of the

questions of property, succession or contract which constitute the

staple matters of ordinary life." so

Since this was written, some general acts of Congress
relating to these subjects have been passed. Notable among
these is the Federal Penal Code 51 which, though far from

covering the whole field of substantive criminal law, af
fords at least a groundwork, of which other legislation,
hereafter noticed, is suppletory and which is always ap

plied primarily.52 But for the most part it remains true
that American courts in China find in the general acts of

Congress little to assist them in determining questions in

volving contracts, torts, domestic realtions, and other
branches of private law with which they have mostly been
called upon to deal.

Special Acts. Shortly before the establishment of the
United States Court for China, Congress had enacted for
certain areas under its jurisdiction, some fairly satisfac
tory codes and statutes relating to the subjects above men

tioned, and others.53 These acts, though limited in terri
torial application, are, quite as much as the general one,
"laws of the United States," as that phrase has elsewhere

so 7 Op. Atty. Gen. 503.
5i Act of Congress of March 4, 1909, 35 Stat., 1089, 18 U. S. C. � 1.
5SU. S. v. Diaz, 1 Extrater. Cases, 784; Ezra v. Merriman, 1 Extrater.

Cases, 809.
53 Act of March 3, 1899, 30 U. S. Stat., 1253, 28 U. S. C. � 508. (Crim.

Code for Alaska).
Act of June 5, 1900, 31 Stat., C. 786 (Civil Laws for Alaska).
Act of March 3, 1901, 31 Stat., 854, 1189. (D. C. Code) ; amended

1929.
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been construed. For the phrase is not original with the
extending act; it is found, as we have seen, in the treaty
of 1844 and appeared long before that in the Federal Con
stitution, (Art. VI). As used in the latter it was con

strued by Chief Justice Marshall,54 to include an act re

lating to the District of Columbia alone. That doctrine has
since been followed by the Supreme Court55 and by the
lower Federal courts.56 In reviewing a prosecution origin
ally brought in the United States Court for China, and in

upholding its jurisdiction of the offense charged, the 9th
Circuit Court of Appeals applied certain of these local acts
of Congress.57 That decision has ever since been followed

5� Cohens v. Virginia, 6 Wheat (U. S.) 264, 424, 425, 5 L. ed. 257

(1821).
ss Parsons v. District of Columbia, 170 U. S. 45, 42 L. ed. 943 (1898).
"Of course there is no doubt that the special act of Congress was in

one sense a law of the United States. It well may be that it would fall
within the meaning of the same words in the third clause of the same

section, 'cases involving the constitutionality of any law of the United
States.' " American Security, etc., Co. v. District of Columbia, 224 U. S.

491, 56 L. ed. 856 (1912). Cf. United Surety Co. v. American Fruit
Products Co., 238 U. S. 140, 59 L. ed. 1238 (1915).
In construing the statute [32 Stat., C. 1369, � 10], regulating

appeals from the Philippines, the Supreme Court) declared a Congres
sional Tariff Act applicable to the archipeligo alone, "a statute of the
United States." Gsell v. Insular Collector, 239 U. S. 93, 60 L. ed. 163
(1915); affirming 24 Philippine, 369, which in turn affirms the de

cision of Lobingier, J., reported in I Philippine Law Review, 229.
It is true that the phrase "law of the United States," as used in one

paragraph of � 250 of the Judicial Code relating to appeals, has
been construed as not including an Act of Congress for the District
of Columbia, American Security, etc., Co. v. District of Columbia, 224
U. S. 491, 56 L. ed. 856 (1912); Washington, etc., R. Co. v. Downey,
236 U. S. 190, 59 L. ed. 533 (1915) ; United Surety Co. v. American Fruit
Products Co., 238 U. S. 140, 59 L. ed. 1238 (1915); American Security,
etc., Co. v. Rudolph, 38 App. D. C. 32 (1912); but] the ratio decidendi
was the declared purpose of the paragraph to limit appeals; American
Security, etc., Co. v. District of Columbia, 224 U. S. 491, 56 L. ed. 856

(1912). And it was conceded that the same phrase in another para

graph might be construed differently.
56 "Such laws [of the District of Columbia] are as much laws of

the United States as though their application was to the whole coun

try." In re Wolf 27 Fed. 606, 612 (Parker J., W. D. Ark. 1886).
57 Biddle v. United States, 156 Fed. 759 (C. C. A. 9th 1907), where the

court said: "It is true, there is no general statute, applicable to every
state in the Union, making this an offense against the United States;
nor could there be, in view of the fact that, under our system of govern-
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in China where it is held that the "extension results quite
independently of the original purpose of the acts them
selves." 58 These decisions construed acts relating to

crimes; but the doctrine fundamentally applies as well to
those affecting civil matters.59

"For there can be no half-way adoption of that doctrine; it in
cludes all such laws or none. It can not logically be restricted

to any particular class of acts. It is just as applicable to civil

laws as to criminal." 60

It sometimes happens, of course, that Congress enacts

legislation, covering the same subject, for more than one

jurisdiction ; where such acts are equally suitable the court

applies a rule of statutory construction as old as the XII

Tables, (V),61 and follows the later.62
In addition to acts passed originally for other jurisdic

tions but applicable to China, there are some which were

passed especially for Americans in that country; as the

Acts of 1848 and 1860 already noticed, the act of 1887 pen-

ment, the right to punish for such acts committed within the political
jurisdiction of the state is reserved to the several states. But in legis
lating for territory over which the United States exercises exclusive

legislative jurisdiction, Congress has made the act of obtaining money

under false pretenses a crime. * * * In view of the legislation of Con

gress to which we have referred (the acts relating to Alaska and the

District of Columbia and the statute of July 7, 1898), our conclusion

is that obtaining money or goods under false pretenses is an offense

against the laws of the United States within the meaning of the

statute conferring jurisdiction upon the United States Court for China."
58 U. S. v. Allen, 1 Extrater. Cases, 311 (1914), where the court ex

plains: "Thus Congress may enact a law for a limited area under its
exclusive jurisdiction such as Alaska or the District of Columbia; by
its terms it may have no force whatever outside of such area; but if it
is 'necessary to execute such treaties' (with China) and 'suitable to

carry the same into effect,' it becomes operative here by virtue of the
acts above cited. Such we understand to be the doctrine announced

by the Court of Appeals."
ssCavanagh v. Worden, 1 Extrater. Cases, 317 (1914); U. S. Ex Rel.

Raven v. McRae, 1 Extrater. Cases, 655 (1917). But see U. S. v. Fur-

bush, 2 Extrater. Cases, 85 seg. (1921).
60 U. S. ex Rel. Raven v. McRae, supra note 40.
�i 36 Cyc, 1130.
62 Cavanagh v. Worden, supra note 59. Way Cheong v. M. E. Church, 2

Extrater. Cases, 490 (1923).
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alizing the opium traffic by Americans in China,63 the act
of 1915 regulating the practice of pharmacy by such Amer

icans,84 the Joint Resolution of January 31, 1922, forbid
ding the exportation to China of munitions of war under
certain circumstances 65 and the China Trade Act 66 of the
same year. The statutory equipment of American Courts
in China is, therefore, on the whole about as complete as

that of most courts ; and it is the only tribunal, outside the
District of Columbia, which applies exclusively Federal

legislation.
Non-Statutory Law

In any jurisdiction there are, of course, many subjects
not covered by legislation. Such lacunae were provided
for in the American law for extraterritorial countries by
enacting that

"in all cases where such laws [of the United States] are not

adapted to the object, or are deficient in the provisions necessary

to furnish suitable remedies, the common law shall be extended

in like manner over such citizens and others in the said

countries." 67

So the act68 establishing the United States Court for
China provides :

"In all such cases when such laws are deficient in the provisions
necessary to give jurisdiction or to furnish suitable remedies, the
common law and the law as established by the decisions of the

courts of the United States69 shall be applied by said court in its

decisions and shall govern the same, subject to the terms of any

treaties between the United States and China."

Attorney General Cushing70 discussed the first of these

provisions as follows:

63 24 Stat. 409, 21 U. S. C. � 192 (1926).
64 38 Stat., 817, 33 U. S. C. � 266 (1926).
65 See U. S. v. Slevin, 2 Extrater. Cases, 460 (1923).
66 42 Stat. 849, 8 U. S. C. � 112 (1926).
6? Act of Congress of Aug. 11, 1848, 9 Stat., 276, C. 150 � 4.
68 34 Stat., 3934, 22 U. S. C. � 191 (1926).
69 This necessarily gives the Federal decisions precedence over all

others.
7� 7 Op. Attt. Gen., 504. Cf. the remarks of Secretary Fish in

Moore, 2 International Law Digest 619.
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"For such of the states as were founded in whole or in chief

part by colonists from Great Britain and Ireland, or their de

scendants, the law of England, as it existed in each of those states
at the time of their separation from Great Britain, with such
modifications as that law had undergone by the operation of

colonial adjudication, legislation or usage, became the common

law of such independent state.
"Meantime, in addition to many changes, differing among them

selves, which the common law underwent in each of the colonies
before it became a state, that common law has been yet more

largely changed by the legislation and judicial construction of each

of the states.
"Hence it was not enough to enact that the common law should

intervene to supply, in China, deficiencies in the law of the United

States. For the question would be sure to arise, What common

law? The common law of England at the time when the British

colonies were transmuted into independent, republican states?
Or the common law of Massachusetts? Or that of New York, or

Pennsylvania, or Virginia? For all these are distinct, and in

many important respects diverse 'common law.' "

It is well settled now that "there is no common law of
the United States as distinguished from [that of] the in
dividual states" ; i. e. no "national customary law, distinct
from the common law of England as adopted by the sev

eral states each for itself." n And there is authority 72 for
the view that the first answer suggested by Mr. Cushing is
the correct one. But with so much legislation available, the
significance of the phrase "common law" as used in these

statutes, is less important than was once believed.

Following that phrase the act 73 of 1860 added the words

"including equity and admiralty." In the United States

equity74 has had a development independent of that ex

perienced by the common law. The equity jurisdiction of
the Federal Courts, and their mode of administering it, is

7i 12 C. J. 196 and numerous citations.

"Ware v. Wanless, 2 Wyo. 144, 152 (1871); Forbes v. Scannell, 13

Cal. 242, 285 (1859), construing an assignment originally confirmed

by the American Consul at Canton ; United States v. Biddle, 1 Extrater.

Cases, 84 (per Wilfley, J.); reversed on another point, 156 Fed. 759

(1907).
73 12 Stat., 73, C. 179 � 4; R. S., � 4086. "The English Common Law,

in the enlarged sense, as embracing law and equity, became by the

principle of colonization, the fundamental jurisprudence of the Ameri

can colonies." Ware v. Wanless, supra note 72.
74 See the writer's "Equity," 11 American & Eng. Encyc. of Law (2nd

Ed.) 155.
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uniform throughout the country and while it would prob
ably be overstating to speak of a Federal "equity juris
prudence" it is nevertheless true that no American tribunals
have so extensively applied, at least on its procedural side,
the system developed by the English High Court of Chan
cery. Moreover admiralty in the United States is admin
istered exclusively by the Federal Courts 75 and state legis
lation has no effect on either its procedure or substantive
rules 76 which are substantially those of the whole western
world.77 In both of these subjects therefore, the United
States Court for China fell heir to an extensive body of
case law with the unquestioned right to apply it, and has
itself created a not inconsiderable body of such law.77*

The Rule-Making Authority

The act 78 of 1848 finally provided :

"If defects still remain to be supplied, and neither the common

law nor the statutes of the United States furnish appropriate and

suitable remedies, the Commissioner shall, by decrees and regula
tions which shall have the force of law, supply such defects and

deficiencies."

Attorney General Cushing saw in this the remedy for

the difficulties already noticed in applying the "common

law."79 The act further provided :

75 Federal Constitution, III, 2; Fed. Judicial Code (1911), � 24,
C. 3; � 256, cl. 3, 4.

76 The Chusan, 2 Story 455, 5 Fed. Cas. 680, 682 (1843).
77 1 C. J., 1251. "No single nation can change the law of the sea." The

Scotia, 14 Wall. 170, 187 (1871).
77� The court's decisions were reported by the present writer up to

the close of his term, by inaugurating the series known as "Extra

territorial Cases." Volume I was published under Court's auspices and

issued from the Government Printing Office at Manila. (Reviewed,
16 Am. J. Int. Law., 349.) Volume II was a private publication,
sponsored by the Rochester Lawyers' Cooperative Publishing Company.
It was printed in Shanghai and set up by Chinese compositors. (Re
viewed, 24 Am. J. Int. Law, 646).

78 9 Stat. 276, C. 150, � 4.
79 "This power of supplementary decree or regulation served to pro

vide for many cases of criminality which neither Federal statutes nor

the common law would cover.'" 7 Op. Atty. Gen., 504.
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"That, in order to organize and carry into effect the Bystem of

jurisprudence demanded by said treaty, the Commissioner, with
the advice of the several consuls for the five ports named in said

treaty, or so many of them as can be conveniently assembled, shall
prescribe the forms of all processes which shall be issued by any
of said consuls; the mode of executing and the time of returning
the same; the manner in which trials shall be conducted and how
the records shall be kept; the form of oaths for Christian wit
nesses and the mode of examining all other witnesses; the costs
which shall be allowed to the prevailing party and the fees which
shall be paid for judicial services to defray necessary expenses;
the manner in which all officers and agents, to execute process

and to carry this act into effect, shall be appointed and com

pensated; the form of bail bonds and the security which shall be

required of the party who appeals from the decision of the con

sul; and generally, without further enumeration, to make all such

decrees and regulations from time to time, under the provisions
of this act, as the exigency may demand ; and all such regulations,
decrees and orders shall be plainly drawn up in writing and sub

mitted, as above provided for the advice of the consuls, or as

many of them as can be consulted without prejudicial delay or

inconvenience, who shall each signify his assent or dissent in

writing, with his name subscribed thereto; and after taking such

advice, and considering the same, the commissioner may, neverthe

less, by causing the decree, order, or regulation, to be published
with his signature thereto, and the opinions of his advisers in
scribed thereon (make it), to become binding and obligatory until
annulled or modified by Congress, and it shall take effect, from the

publication of any subsequent day thereto named in the act." 8"

And

"That all such regulations, orders and decrees shall, as speedily
as may be after publication, be transmitted by the commissioner,
with the opinions of his advisers, as drawn up by them severally,
to the President, to be laid before Congress for revision." si

The first to exercise this extensive and important func
tion was Commissioner Davis.82 As early as 1849 he framed
a set of rules ;

83 and the difficulties under which he labored
are apparent from his recital as follows :

"In draughting these regulations and forms I had to encounter

great embarrassment, consequent on my limited knowledge of law

so 9 Stat. 276 c, 150, � 5.
si Id. � 6.
82 Jones, The Consular Service of the United States (1906), 51.
83 They are published in Sen. Ex. Doc. No. 72, 31st Cong., 1st Sess.,

Sept. 9, 1850, pp. 8 to 19, together with forms and fee bill.
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and forms. * * * I was left solely to my own resources in execu

tion of the task thus assigned me. Nor was I able to find in all

China, Hongkong, Macao or the Philippines, either an American

lawyer or an American law book, with the exception of the
Statutes at Large and Kent's Commentaries." 84

Surely under such conditions it is remarkable that any
results whatever were attained. The task thus begun by
Commissioner Davis was, however, soon continued by an

other.

"On the 2nd of October, 1854, Robert M. McLane, being the
United States Commissioner to China, with the advice of the
United States Consul, issued a decree distributing the judicial
power, by which jurisdiction was vested in the Consular Court
over equity matters, trusts, etc. After enumerating the heads of

jurisdiction, this regulation proceeds: 'as to trusts, equity will

superintend and protect the creation of trusts, whether vesting in

the trustee real or personal estate, and take jurisdiction of trusts,
whether resulting from an express deed or the force of circum
stances and situation of the parties, which latter are implied
trusts.' It will thus be seen that the commissioner and consuls
constitute a judiciary for the government of the citizens of the
United States in China and as such, and when so acting, are

governed by the law of nations, the laws of the United States, the
common law and the decrees and regulations of the commissioner,
until the latter are modified or annulled by Congress." 85

Thus Attorney General Cushing was able to say
86 with

truth :

"In certain respects, therefore, the Commissioner legislates for
citizens of the United States in China; it being required, mean

while, that such 'regulations, orders and decrees,' as he may make

in the premises, shall be transmitted to the President, to be laid
before Congress for its revision."

When the Commissioner gave place to the Minister, the
latter took over the exercise of this legislative function and
rather extensive Court Regulations,87 repealing prior ones,
were promulgated by Minister Burlingame in 1864; while

8* Id., p. 2.
85 Forbes v. Scannell, 13 Cal. 242, 281 (1859).
86 Supra note 79, at 505.
87 They are reprinted in Hinckley's American Consular Jurisdic

tion, in the Orient (1906), 226-235.
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both Ministers Angell 88 in 1881 and Denby 89 in 1897 added
others. But at best they were far from complete, or even

satisfactory as to the ground covered.90

Judge Displaces Minister as Rule-Making Authority

The act 91 establishing the United States Court for China
confirmed and continued in force these Consular Court
rules ; and the United States Court 92 treated them as pre

vailing over independent acts of Congress relating to the
same subject. But the Organic Act likewise provided a

remedy for their defects (which, as Judge Thayer sug

gests,93 Congress thus appears to recognize) by declaring

"That the Judge of the said United States Court for China shall
have authority from time to time to modify and supplement said
rules of procedure." 94

This necessarily includes the authority to displace old
rules with new so that in course of time the latter may en

tirely dispense with the former. Moreover this rule-mak

ing function of the United States Court for China derives

said., 235, 236.
89 This regulation provided for the service of warrants of arrest in

other districts than that of the Consul issuing them. In expressing
his approval, Secretary of State Olney said: "The power of the Min

ister to make such decrees and regulations is limited, to furnishing
'sufficient and appropriate remedies.' The regulation proposed, really
relates to the furnishing of a remedy now lacking and it would seem

that the authority of the Minister to supply this defect is ample. The
form of the regulation as suggested by you seems well adapted to
meet the purpose." U. S. Foreign Relations (1897), 82.

99 "The court has not overlooked the fact that many of these regu
lations are gravely defective. It may well be that Congress so re

garded them, as it has given to the Judge of this Court 'autherity * * *

to modify and supplement such rules of procedure.' " U. S. v. Engel-
bracht, 1 Extrater. Cases, 169, 180 (1909).

9! 34 Stat. 816, 22 U. S. C. 196 (1926).
92 "Under these authorities the court would be inclined to hold that

Rule 82, promulgated by the Minister under sec. 4117 of the Revised
Statutes, was a part of the procedure of the court and was operative
notwithstanding its conflict with the general statute of the United
States." Thayer, J., in U. S. v. Engelbracht, 1 Extrater. Cases, supra
note 90. See also Everett v. Swayne & Hoyt, Id. 867 (1919).

93 U. S. v. Engelbracht, supra note 90.
94 Supra note 91.
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from another source than the statute; it is inherent in all
courts�at least those of record.95

"I hold, therefore," wrote Secretary Bayard 96 to Minister Denby
on April 27, 1887, "that Rule XV of the Regulations of 1864, while
not to be regarded as having the authority or the fixedness of a

statute, is to be viewed as a rule of court, expressing, a principle
open to modification by the court that issued it. It stands in the
same position as do the Equity Rules adopted by the Supreme
Court of the United States and courts of the several states�not as
a statutory mandate, to remain in force until expressly repealed or

modified, but as a principle and regulation of practice which it is

open to the court to expand or vary as the purposes of justice may

require."

The Organic Act 97 further provided :

"The tariff of fees of said officers of the court shall be the same

as the tariff already fixed for the consular courts in China, subject
to amendment from time to time by order of the President, and
all fees taxed and received shall be paid into the treasury of the
United States."

In the course of a half century, the fees fixed in 1864 had

mostly become inadequate and in some instances absurdly
small. In 1921 the writer drafted a new Fee Bill and sub
mitted it through the Department of State to President

Harding, who approved it entire ; so that the court's reve

nues during the last decade have materially increased.
"In due time," said Judge Thayer 98 in 1909, "the task of

curing these defects will be undertaken." As it had not been
undertaken when the writer took charge in 1914, he under
took it. In 1917, when at home on leave, he attended the
session of the Board of Directors of the American Judica
ture Society, which was discussing the final draft of its

proposed model "Rules of Procedure." 99 With the inspira
tion thus afforded and with some assistance from the bar,
he prepared a draft of an "Extraterritorial Remedial Code,"
including proposed "Rules of Evidence," 100 which were sent

�5ll Cyc. 740, n. 21; Bartholomew v. Carter, 3 M. & G., 125 (1841).
96 2 Moore's International Law Digest, 621.
17 34 Stat. 816, 22 U. S. C. 202 (1926).
98 U. S. v. Engelbracht, supra note 90.
99 See its Bulletin, XIII and Supplements.
ioo See 1 Millard's Review 164-168, 192-196.
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out for comment and suggestion and published in the organ
of the American Bar Association.101 Some helpful com

ments were received and after due consideration the Code
was promulgated, in accordance with the statutes above
quoted, the original copy was filed with the clerk of the

court, and the instrument was applied in many of its de
cisions.102

IV.

Retrospect

The work accomplished by a tribunal of justice cannot

adequately be appraised from a mere perusal of the statutes

governing it nor even from the reports of its decisions.
There are phases of its activities and influence which can

be understood only from personal observation or experi
ence. Undoubtedly it has benefited America's prestige and

commerce, as it did those of Britain, to maintain in China
an agency where justice could be administered to citizen
and alien alike, according to settled legal rules. As was

observed by former Consul General Jernigan,103 in 1919,

"Although it required sixty years to recognize and admit this

fact, it is now a cause for congratulation that it has been admitted

by the creation of a regular! United States Court to exercise the

judicial functions."

The Chinese confidence in the court was long evident by
their readiness to invoke its aid whenever occasion offered.
The same statement applies to nationals of other powers.
During the writer's term, foreign plaintiffs appeared to

predominate. American law and procedure were thus

exemplified before those who would otherwise know noth

ing of it.
For the Chinese, too, the United States Court has shared

with the British Supreme Court the opportunity of estab

lishing or at least introducing western legal ideas in China.

101 4 A. B. A. J., 218, 242.
102 See among others Shaw v. Gallagher, 2 Extrater. Cases, 99, 101;

Hse Wen Hwa Tang, Plaintiffs, v. Standard Oil Co., Id. 245; Russo-

Asiatic Bank v. Wulfsohn, Id. 533; Luk Hop Co. v. American Express
Co., Id. 709.

103 2 Fab Eastern Am. Bar Assn. Publications (IV).
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As was observed by Minister Reinsch on the occasion above
mentioned :

"In the view of enlightened men, especially of lawyers, the very
fact that this Court, itself the fruit of extraterritoriality, may,
through the excellence and soundness of its work, contribute to
the development of judicial efficiency in China according to modern
principles of public administration and thus to help prepare for
Chinese judicial independence, gives it a special importance." i�*

It is true that in restating their law and reshaping their
legal system, the Chinese have not yet adopted Anglo-Amer
ican notions to any considearble extent. But in this they
are following the Japanese; and the underlying cause in
both instances was probably the fact that Anglo-American
law is still so largely consuetudinary. It is so much easier
to choose as a source and model a codified legal system, like
that of Germany or France. But a long and laborious pro
cess of education was required before the Chinese were

ready to look with any sort of favor upon western law at

all; and in that process the foreign courts, especially the
British and American, have had no inconsiderable share.

Functioning much the same as in the home land, the Chi
nese have had in them, for nearly two generations, object
lessons which could hardly fail to impress them, especially
as compared with their own obsolete institutions and

usages.
The United States Court for China has also been able to

contribute something to the world's jurisprudence. Early
in its history it departed from the British doctrine 105 that
there could be no domicil in an extraterritorial jurisdiction,
and upheld such domicil.106 That view was later adopted
by the House of Lords.107 Of another decision 108 declaring
the citizenship of an American born Chinese, our greatest
American authority on International Law wrote the Judge
of the United States Court :

"Not only do I consider your conclusions correct, but I welcome

104 Decennial Anniversary Banquet, 1 Id. 40.
ios In re Tootle's Trusts, 23 Ch. Div. 532 (1883).
loe in re Allen's Will, 1 Extrater. Cases, 92 (1907).
lorCasdagli v. Casdagli (1919), A. C. 145. Cf. Mather v. Cunning

ham, 105 Me. 326, 74 Atl. 1030 (1909), adopting the doctrine in Maine.
ios In re Lee's Will, 1 Extrater. Cases, 699 (1918).
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them as an authoritative contribution towards the establishment
of a distinction which is too little understood. * * * Your compact
and well-reasoned judicial opinion will, I believe, be of great value
in clarifying the thought of those who have tjo deal with a subject
which has been so much misapprehended." 109

So much, for the attitude of other nationals and those
outside of China; what about that of our own citizens re

siding in China? Perhaps the best answer is to quote one

of them who lived there many years in both public and

private capacities.

"For there can be no assurance of greater safety to the American
citizen in China than to know that whenever his personal or

property rights may be in peril there is a tribunal to which he can

appeal with confidence in its competency and justice." 119

Some Obstacles to the Court's Progress

The American colony in China has always been, on the
whole, an unique and creditable body of citizens, consist
ing largely of missionaries, merchants and, of late years,

experts and specialists in certain lines of endeavor, who

go there either in the service of the Chinese government or
of American business. Unfortunately there has also been
a small element who seem to have selected China as a field
of immunity and whose attitude toward the representa
tives of authority has generally been hostile. From an

early period that element has been a source of trouble to
American institutions and officials and, strange as it may
seem, it has at times been aided, for personal reasons, by
other officials. The late George F. Seward, nephew of the
celebrated Secretary of State, was called home after thir
teen years of distinguished service both as Consul General
at Shanghai and Minister to China, to answer charges
which detained him in Washington when he should have

been at his post. He was "exculpated after a long investi

gation" 110a but the loss to American prestige and service
was necessarily great. John Goodnow, President McKin-
ley's appointee as Consul General at Shanghai, was re-

109 John Bassett Moore, Id. 712n.
no Jernigan, 2 Far Eastern Am. Bar Assn. Publications (1919),

(IV).
iio� 5 Appleton's Cyclopedia of American Biography 473.
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moved by the succeeding President upon charges which are

generally believed, by those in a position to judge impar
tially, to have been at least greatly exaggerated. Consul
General Rodgers was persistently sued and pursued by a

disappointed litigant 110b whose relative's estate the former
had administered while exercising the judicial functions
which later devolved upon the United States Court. With
such precedents to encourage them it was hardly to be ex

pected that the element in question should spare that
tribunal.
The opening of the court attracted a small, but grad

ually increasing, group of American lawyers. Some of them
were there previously, practicing in a precarious way be
fore the Consular Courts of the United States and other
powers, and occasionally before the British Supreme Court.
The question of their status in the new American Court
led to considerable friction. The first Judge (Wilfley) held
an examination to determine who were qualified to prac
tice before him, and some of those who had preceded him
in China failed to meet the test. As there was no appeal
from the result, some of the unsuccessful ones instituted in
Congress an attack on the Judge. He was upheld ; but was
obliged to leave his post and appear at Washington to de
fend himself and his absence for over a year, during which
the court practicaly ceased to function, afforded an object
lesson, which was not forgotten by other mischief makers,
in showing how much harm a small group of malcontents
could cause.

The second Judge (Thayer) was of an amiable disposi
tion and greatly beloved by practically all who knew him;
but he was unfortunate enough to incur the hostility of an
other lawyer of the type above mentioned who likewise
lodged an attack in Congress upon the Judge, who had
meanwhile forwarded his resignation to Washington. Ap
parently without knowledge thereof, a House Committee
proceeded to hear the lawyers "charges," and at the close
of the hearing decided that it had no jurisdiction as the
Court was "attached" to another department.111 But after

"Ob Cunningham v. Rodgers, I Extrater. Cases, 109 (1907).
111 Hearings before the Committee on Expenditures of the Depart

ment of Justice, 63rd Congress, 1st Sess. (Washington, 1913).
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the resignation was announced, the lawyer never ceased to
boast that he had "got Thayer out." It is one of the many
tragedies of this disgraceful episode that the Judge died

prematurely in 1917, some years before his persecutor was
disbarred112 by the District of Columbia Supreme Court
for "knowingly making a false affidavit."
Eight years later a third attack was launched by still

another of the type, who was in the habit of bringing un

justified lawsuits which inevitably had to be dismissed.
After an unsuccessful attempt to get his complaint before
Congress, he returned and assailed the Judge in open court ;
for which he was committed to jail for contempt. Having
previously, it is said, accumulated a considerable fortune, a
large portion of it must have been expended for organized
propaganda in his behalf. Newspaper correspondents were

subsidized and one of them, who had been sued before the
court 113 for libelling an Englishman and who returned to
the United States and devoted his time to writing false
hoods about the court, was later committed to the District
of Columbia Asylum for the Incurably Insane.
While the convicted lawyer was serving his sentence, his

hired emissaries were abroad with cablegrams to Wash
ington, prepared and prepaid for anyone who would sign
them, featuring in lurid terms and distorting beyond recog
nition, the details of the proceeding, which is a common one

in United States. The Judge stood his ground, granting
bail only on condition that the prisoner should present his
case to the Court of Appeals at San Francisco. That
tribunal 114 affirmed the sentence in toto, declaring the pris
oner's language to the trial court, "scandalous, insulting,
libelous, and contemptuous," and that "the court had power,
irrespective of any statute, to punish for contempt�that

power being inherent in the nature and constitution of such
a court."
Meanwhile, the convicted lawyer, who had never figured

on appearing in the role of an accused, returned to Wash-

112 Curtis v. Whiteford 59 App. D. C. 330; 41 Fed. (2d) 302; Wash. L.
Rep., 401 (1930).
us Shaw v. Gallagher, 2 Extrater. Ccses, 99, 124 (1921).
"4 Fleming v. United States, 279 Fed. 613;, 2 Extrater. Casas, 202

(1922).
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ington and aired his grievances before such officials
there as would listen to him. A report of the Department
of Justice, prepared by the late Special Assistant Charles R.
Frankham, of Columbus, Ohio, and approved by Acting At
torney General (later U. S. Senator), Guy D. Goff, vindi
cated the Judge in every particular. The President, to
whom the report was sent, not only approved the finding
and dismissed the charges as "unfounded," but wrote the
following letter :115

"My dear Judge:
"I am enclosing herewith a copy of the Executive Order which

disposes of the charges preferred against you. The record of the
conclusion is filed with the Department of Justice. I trust you will
make the earliest possible arrangements for your) return to your

post of duty and resume the sessions of the court.
"I should not be satisfied in sending you this notice if I did not

say that, in investigating the matter, I have invited the fullest

cooperation of the Department of Justice and the decision is in
accord with the views of that Department, as I think becoming in
view of its participation in the investigation.
"I wish for you a safe return and a record of progress in the

court which will cure, as far as1 possible, the delay incident to the

filing of the charges and the inevitable delay in reaching the
decision which the enclosed Order conveys.

"Very truly yours,

"(Signed) WARREN G. HARDING."

These two events�the decision of the Court of Appeals
and the equally unequivocal pronouncement of the Presi
dent�marked a new era for the Court, strengthening it,
recognizing its legal status as equivalent to that of other
United States District Courts, and assuring its Judge of
future protection from malicious attack. For that experi
ence has never been repeated. Indeed, the author of the
last attack came, voluntarily, but humbly, into court and
retracted his charges entire.116 And if the court has since
functioned normally and tranquilly it is largely due to the
successful outcome of the battle, a decade ago, to vindicate
its authority and prestige. Our President did then what

the British authorities would have done�even earlier�and
no British lawyer would have been tolerated for an in

ns Reprinted, 8 Fab Eastern Am. Bar Assn. Publications, 1.
"� Fleming v. United States, 2 Extrater. Cases, 220 (1922).
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stant in such performances. Of course allowance must be
made for the difference between monarchical and demo
cratic institutions and for the fact that foreign and colonial
administration is, with us, in its infancy. There was a

time, too, in Britain's history when colonial servants were

habitually pilloried. We have only to remember the cases

of Warren Hastings 116a and Sir Stamford Raffles.116"
But the disgruntled lawyers who caused these troubles

constituted a very small minority of the American Bar in
China, which, as a whole, is a highly creditable group,117
taking pride in the court and supporting its Judge. Ad
dressing their organization, Minister Reinsch 118 said :

"I believe] that this Association would not tolerate an attempt
by interested and irresponsible individuals to traduce the character
of a Judge with the authorities at home, without immediately
seeing to it( that the body of the profession in China should be
heard and not isolated members of doubtful reputation."

He was right in his prediction. The Fareastern Ameri
can Bar Association rendered yeoman service toward the
outcome above mentioned. What its members never could
understand, however, was that certain officials would listen
to these "isolated" ones rather than to "the body of the

profession." Minister Reinsch 119 explained it thus :

ii6a Of whom the eminent historian Trevelyan recently said: "He

saved British rule in India * * * but not without making the kind

of mistakes which a strong man is likely to make in difficult emer

gencies. For these acts, much exaggerated, and misconstrued by the

malignity of Francis and the imaginations of Burke, Fox, and Sheri
dan, he was impeached in Westminster Hall. Those famous proceed
ings, substantially unjust to Hastings even though they resulted in
his acquittal, had the advantage of bringing Indian problems and re

sponsibilities forcibly to the notice of British statesmen and of British
public." History of England (1928), 594.
i�bSee his life by Bottgler (London, 1897), 351 seq.
117 Besides Cushing, the American bar has had some distinguished

representatives in the Far East. The first foreign teacher of law
there was H. T. Terry, who taught in Japan and whose work on Anglo-
American Law (Philadelphia, 1884), prepared for Japanese students,
is well known. John H. Wigmore, as a young man taught law at the

University of Tokio and there have been a number of able American
lawyers in Manila.
us 2 Far Eastern Am. Bab Assn. Publications, 39.
"9 Id. 38.
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"We are so far away from home and our work and the difficulties
with which we contend are so little understood there, that it is
the easiest thing in the world for any irresponsible person with a

grievance to gain a sympathetic hearing and to engender among
men there the belief that public business of one kind or another
is handled in a manner inefficient or overbearing and tyrannical
or corruptly selfseeking. The persons without standing or credit
who went to Washington to malign and defame the Judges, should
have been put out of doors, instead of having their slander gravely
considered and even printed and published abroad.""9"

But in spite of these experiences the Court has continued
to serve our nationals, and aliens as well, in China ; to plant
American jurisprudence in a new field; to add to the
world's stock of juridical ideas and to assist the Chinese
in improving their laws and institutions. Perhaps we may
best leave the final summary to three eminent, competent,
and disinterested observers�two on the ground who have
lived in China many years, and one at long range�two

lawyers and one layman.
"It is a creditable record" was the conclusion of former

Consul General Jernigan's review 120 of the Court's history.

"One of China's greatest needs," declared President Pott of St.
John's University, "is the influence of the ideals for which the

United States Court stands�the supremacy of the law and the

equality of all men before the law. * * * The influence of the

United States Court will be very great in China." 121

And the late Secretary of State Lansing wrote : 123

"It is gratifying to believe that the Court, in its procedure and

its decisions has conformed to the best traditions of our country,
and that its record will constitute a chapter in the annals of

American intercourse with the Far Bast of which citizens of the

United States will have reason to be proud."

u9" Referring to the document cited in supra note 111.

1202 id. (IV).
121 1 id. 27, 28.
122 Id. 11.
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IMPERIAL CONSTITUTIONS OF THEODOSIUS II AND THE
COUNCIL OF EPHESUS

Reverend Francesco Lardone*

THIS year is the fifteenth centenary of the Council of
Ephesus. This Council has been such an important

event, that it still calls for particular consideration. The
historian, the. theologian, the canonist, the apologist and
even the romanist have a special special interest in it. The
student of Roman Law is interested particularly on account
of the provisions enacted in connection with the Council,
and because of the consideration the Council of Ephesus
has been given by the Roman Law Sources.
The legal material of the Council centers particularly

around the question of the "relations between Church and

State," and constitutes a real Roman Law source. The fif
teenth centennial offers an appropriate occasion to study it.
The natural order of such study is to inquire first into

"the sources" which offer us the material : and second into

"their content."
Before entering directly into the matter, it is necessary

to give an outline of the history of the Council.
The general or (Ecumenical Council of Ephesus is the

third of the great Councils of the Church. It was con

voked at Ephesus in Asia Minor in the year 431 A. D. This

Council must not be confused with the Synod held also in

Ephesus in 449 A. D., and commonly known among his

torians as the Latrocinium (the Robber-Synod) . The

(Ecumenical Council of Ephesus of 431 sometimes in the

Sources is named as Ephesinum Primum,1 to distinguish it
from the Robber-Synod.
The real sitting of the Council lasted only a few months,

from June to September 431, but the religious struggle
which determined its convocation, continued two years

longer. The trouble was started by Nestorius, Bishop of

Constantinople, who was teaching that the two natures of

Christ, the divine and the human, were not united in one

*J. U. D., S. T. D., Professor of Roman Law, Catholic University of

America.
i N.115.3.14�N.131.pr.
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person, but a strictly and absolutely distinct ; consequently,
God had not been truly made man, and Mary the Mother
of Christ could not be called the Mother of God. Cyril,
Bishop of Alexandria of Egypt, stood against Nestorius.
Both of them brought the question to Rome. Pope Celes-
tine I condemned Nestorius. Nestorius did not retract.
The agitation spread. John, Bishop of Antioch, joined the
Nestorian party, and Cyril led the orthodox movement

against the Nestorians. The Emperor Theodosius con

voked the general Council of Ephesus in the hope of re

conciling the Nestorians with the orthodox party, although
he was not personally disposed towards Cyril. The Coun
cil was formally opened in June 22, 431, with Cyril as

President. The Nestorian Bishops did not join the meeting
of the orthodox. The two hundred and fifty orthodox bish

ops condemned Nestorius. The 43 Nestorian bishops sat

apart, a Synod of their own, and pronounced the sentence
of the Council against Nestorius void, and excommunicated

Cyril. Count Candidian, delegate of the Emperor to the

Council, favoring the Nestorians, reported to the Emperor
against the orthodox. The Emperor annulled the acts done

by the Council of the Orthodox. The Orthodox appealed
to the Emperor, who received the delegates of both parties
in Constantinople and confirmed, peculiar as it may appear,
the deposition of both Nestorius and Cyril. Nestorius and

Cyril were then taken in separate prisons. The orthodox

appealed once to the Emperor on behalf of Cyril. For the

second time the Emperor received the delegates of the

Nestorian and orthodox party in Chalcedon. Finally the

Emperor after a useless appeal to pacify the parties, in
September, 431, dissolved the Council, granting this time

the liberty to Cyril and ratifying the deposition of Nes
torius. The schism lasted two years longer. A recon-

cilliation was secured through the combined mediation of

Pope Sixtus III (Celestine I died in 342) and the Emperor,
in 433, in a joined condemnation of Nestorius and his doc

trines. Nestorius was then exiled.

The Sources

In the period of the late Empire, the period we are con

cerned with, among the Sources of Roman Law are the im-
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perial Constitutions.2 These imperial enactments are gen
erally called "Constitutions," but specifically correspond to
"Letters�Decrees�Edicts." In Roman Law each one of
these imperial acts has the value of law.3 These imperial
Constitutions have been gathered in official collections. The
most important are : the Theodosian Code of Theodosius II
(the Emperor who convoked the Council of Ephesus) ; the
Justinian Code and Justinian Novels. Among the private
collections worthy of mention is that of Haenel, Corpus
Legum, etc. But it is not complete.
Some of the Imperial Constitutions of this period con

cern the Council of Ephesus. They concern the Council
either directly or indirectly. Direct concern of the Council
has been shown by the Emperor Theodosius II and Valen-
tinian III, because the Council had been convoked under
their reign. But the following Emperors have also been
concerned in the teachings of the Council, in the con

demnation of Nestorianism, and have passed laws there
upon. Here we shall give therefore special consideration
to the Theodosian Constitutions. In regard to other Em
perors it will be sufficient to pick up the enactments of one
as example, because the enactments of the successors of
Theodosius and Valentinian are almost all alike in this
matter. I shall choose the Constitutions of Justinian, the
great codifier of Roman Law.
The Justinian Constitutions concerning the Council of

Ephesus are collected in the Code and Novels of Justinian,
the Theodosian Constitutions are not arranged in official
legal Collection, except one, in the C. Th. 16. 5. 66. and two
in C. I.I.3. and C. I. 5. 8. The other twenty, I could trace,
are found scattered in the Historical Collections of the
acts of the Council. It seems strange that the Theodosian
Constitutions have not been embodied, except the above-
mentioned one in the Theodosian Code published by Theo
dosius himself in 439 A. D., only a few years after the
Council. The reason may be that all those Constitutions
at the time of the publication of the Theodosian Code had
lost their legal value because they had been enacted for a

special emergency which ended with the Council itself.

a Constitutiones Principis.
s 1.1.2.6.
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The one registered in C. Th. 16, 5.66, was still in force be
cause it concerned religious conditions still holding at that
time,
A private legal Collection of imperial Constitutions, that

embodies also the Theodosian Constitutions, is that of

Haenel, which is imperfect, as above mentioned.
So far for legal Collections.
The Theodosian Constitutions on the Council of Ephesus

are to be found in the Historical Collections of the Acts of
the Council. The "Acts of the Council of Ephesus" are

rich in legal material. They include not only the "Consti
tutions" of the Emperors, but many enactments of the of
ficers of the Emperor. I do not take this material into
consideration here. It would lengthen the article too much,
and it is not so important for us, although it is first class
material for history. I shall consider only the "Con
stitutions."
The acts of the Council are numerous and have been

written in Greek and later they have been translated into

Latin. They have been gathered in collections of Greek and

Latin manuscripts.
The most important collections are: The Collectio

Vaticana, the Collectio Seguierana, and the Collectio Ath-

eniensis�all three in Greek; and the Collectio Veronensis,
the Cassinensis, the Turonensis, the Palatina, the Sichar-

diana, the Quesnelliana, and the Winteriana, these seven in

Latin.
These Collections have been edited by several authors.

I used the editions of Johannes Harduinus in his Collectio

Conciliorum published in Paris in 1715; that of Jo

hannes D. Mansi, in his Sacrorum Conciliorum Collectio,
published in Florence in 1760; that of D. Gustavus

Haenel in his Corpus Legum, ab imperatoribus Romanis

ante Justinianum Latarum," published in Leipzig, 1857;
and that of Eduardus Schwartz in his Acta Con

ciliorum CEcumenicorum, published in Berlin 1930.

The Harduinus and Mansi editions do not contain all the

documents of the Collections. The Collections themselves

in Harduinus and Mansi are not well ordered and of course

the critical arrangement is not modern.

Haenel's edition is of a different character. The aim of

Haenel was not to collect the "Acts of the Councils" but to
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gather the "Constitutions of Roman Emperors from Augus
tus to Justinian," and only those Constitutions which do
not appear in Official Legal Collections of Roman Law
Sources. So his work is not of a Historical character as
that of Mansi or Harduinus, but is a Legal collection. So
Haenel offers also the Theodosian Collections concerning
the Council of Ephesus. Haenel's work here takes
his material ad litteram from Harduinus and Mansi
texts. For us his edition is even less complete than those of
Harduinus and Mansi because he does not offer all the Theo
dosian Constitutions. He excuses himself for that, invok
ing the example of the Theodosian Code which does not
register all the Theodosian Constitutions. The parallel is
inconsistent because, as above mentioned, the Theodosian
Code was a Codification, i. e., an official collection of legal
enactments actually in force, and there was no reason for
the codifier to include Constitutions which at that time had
lost their legal force and were purely of an historical impor
tance. But Haenel's Corpus Legum is not a codification;
it has a purely private legal-historical character; and it
should contain at least all of the more important Constitu
tions. At any rate Haenel's authority renders his Collec
tions valuable.
Schwartz is up to date. In his work, in the first tome,

i. e., the section concerning the Council of Ephesus, he pub
lishes all of the Collections of the Acts of the Council. The
first volume contains the Greek Collections. The Latin
Collections are in the second, third, fourth, and fifth vol
umes. The critical arrangement of this edition is perfect.
Below 3a is the list of the Theodosian and Justinian Con

stitutions. The Theodosian Constitutions number 22 (one,
really is a Constitution of Valentinian III and Marcian),
but four of them are lost, and they are only mentioned in
some documents. The Justinian Constitutions number 8.
The list registers the Constitutions, their title, date, and

reference to the Sources : There are from 1 to 18 versions
of each of the 30 Constitutions, totaling 156 versions.
Then follows a chronological table3" of some of the events

of the Council, to show how our Constitutions fit in with
them.

3a Supra pp. 469-472.
3� Supra pp. 473-474.
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A detailed mention of these Constitutions would offer a
pleasant reading. I shall only present here the legal ele
ments of these documents in an abridged form, citing the
source for every statement.

The Content of the Sources

The material furnished by the above mentioned Consti
tution covers both Public and Private law. These Constitu
tions, in the field of Public Law, treat of the "Relations of
Church and State," and, in the field of Private Law, treat
of the "Legal Capacity of a Person."
Among the branches of Public Law, Romans had the jus

sacrum or ecclesiastical law. The jus sacrum had always
been a branch of the. Roman legal system, even from the
most ancient times. First, it concerned religion as ex

pressed in the pagan cult, and later on, since the begin
ning of the fourth century, religion as represented by
Christianity. In the Christian period (the one we are

concerned with), we can call the jus sacrum, ecclesiastical
Roman law. The ecclesiastical Roman law must not be
confused with Canon law. Canon law is a legal system
which derives from the Church; ecclesiastical Roman law
on the contrary derives from the State. Ecclesiastical
Roman law is made, of state enactments concerning religion
and Church. These enactments deal with official recogni
tion of religion, the juridical personality of the Church,
relation between Church and State, and kindred matters.
The Constitutions 4 under discussion refer particularly

to the doctrine of the official relations between Church and
State. These official relations were established in 379 A. D.

by the recognition of Christianity as a State Religion.5
The "Relation between Church and State" in a legal

system can be fixed according to the principle of the parity
of both institutions, or on the principle of the superiority of
one of them. The principle accepted by Roman Law is this,
superiority of the State over the Church. This corresponds
to a system of relations called by Romanists : Cxsarism,
Our Constitutions foster the Csesarism. This is not a

*The Theodosian Constitutions are always delivered in the name of

both Emperors, Theodosius II and Valentinian III.

5Th. C. 16.5.5.
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novelty of course because Csesarism existed before and
after Theodosius II and Valentinian III.
The Csesarism in our documents manifests itself in many

different ways.
The Prince handles religious matter directly "taking

care that the people live a religious life." 6 He checks the
conduct of the clergy.7 He does not hesitate to censure the

clergy.8
Directly in connection with the Council he shows his

Csesarism ; by convoking the Council itself ; 9 by disolving
it.10 The participation in the Council is compulsory for
the Bishops who have been invited to attend it.11 The Prince
admonishes the Bishop to behave.12
When the Council is sitting Theodosius enters more di

rectly into the handling of the ecclesiastical matters. Al

though in the instructions given to his representative Count
Candidian, he states that "it is illicit for a layman, the one

who does not rank among the bishops, to meddle in eccles
iastical affairs." 13 He himself meddles in imparting in
structions dealing with the order in which matters must be
discussed in the Council meeting.14 He tries to reconcile
the opposing parties.15 He states that everything is done
in the Council must meet with his approval in order to be
effective.16 He tries to reconcile the opposing parties.17 He
states that everything is done in the Council meet with his

approval in order to be effective.18 He vetoes what has

already been approved by the Council in its First Session,
on the ground that not all the bishops were present (al
though the great majority were in fact present) : again he
vetoes on the ground that not all of them agreed (although

�Ver. 12, 1; M. 5, 110 D.

?Ver. 12, 1; Mansi 4, 1110 B.

�M. 4, 1190 C.
9Ver. 12, 2.
io CT. 4, 3; CT. 118; CT. 122.

iiVer. 12, 3; M. 4, 111 C. D.; M. 4, 1110 C; CT. 34.
12 CT. 118.
is CT. 23.
" M. 4, 1119 D; CT. 34.
is Supra note 12.
is CT. 34.
17 Supra note 12.
is Supra note 16.
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the great majority agreed) : again he vetoes on the ground
that the discussion was not concerned about matter of
faith (although in fact it was thus concerned), etc.19
On account of this oposition against the first Session
Theodosius annulled the decision of the Session, although
that was a matter of faith.20 It is my impression that
this had been the strongest interference of Caesarism
on the part of Theodosius, because he himself later on

recognized the decision of that Session, which passed to the
history as "The" decision of the Council of Ephesus, be
cause it contained the condemnation of Nestorius.
There are other instances of Caesarism during the

Council. Theodosius instructs the Council that only what
agrees with the Catholic Faith must be passed 21 (this is an

assumption of papal privilege) . He gives his imperial ap
proval to the condemnation of Nestorius on the part of the
Council, as well to the condemnation of Cyril on the part
of the Nestorians.22 Later on he absolves Cyril.23 The Em
peror makes even a declaration of a dogmatic character
against Nestorians in such strong language as "Know you
that you are heretics." 24 And finally he enacts several pen
alties in the name of religion. I shall consider this matter
in detail later on.

It would be outside of my purpose to discuss here the
value of Caesarism: but I want to quote some the motives
which are backing it, I mean, those found in the Theodosian
Constitutions. The prince interferes with religious and ec

clesiastical matters because (a part his own religious fervor
which presses him to protect his faith which is the faith
also of his people) worship is a state function, a state af

fair, ad statum rei Romanae spectat according to the defi
nition of Ulpian,25 which still holds in Justinian times. In
the Thesodosian Constitutions we find this conception re

peated in different ways. The Prince must have great care
for religion because Church and State are intimately con-

i� Supra note 16.
2� Supra note 16.
21 M. 4, 1111 A.
22 CT. 40, 3.
23 CT. 122.
2< C. 1, 5, 8 pr.
25 D. 1, 1, 1, 2.



464 GEORGETOWN LAW JOURNAL

nected.26 Christian religion is the source of every good.27
The faith is necessary to the welfare of the State.28 Even
the political success of the empire is connected with the
prosperity of the faith.29 Religion increases the prestige
of the Empire.30 God has invested the Prince with com

mand ; the Prince is the Mediator 31 between God and man.32
The Prince must take care of religious matters.33 It
would be an impiety on the part of the Prince not to inter
vene in religious struggles.34 Theodosius enacts religious
ordinances to propitiate upon himself the favors of our

Saviour.35
This is the Csesarism we find in the Theodosian Con

stitutions. Justinian in his Constitutions adheres to the
Csesarism as much as Theodosius. He makes a public pro
fession of faith against Nestorianism.36 He declares him
self to be in the orthodox faith.37 He points out the belief
that must be followed by his subjects.38 Hence he cares

much for the welfare of religion.
These are just a few elements of Csesarism found in those

Constitutions of Justinian which concern Nestorianism.
But an abundant material is to be found in other Justinian

constitutions; material that we leave aside because it does
not concern us immediately.

26 CT. 20, 4.

2TM. 4, 1118 E.

28Ver. 12, 1; Ver. 12, 3; CT. 67.
29 CT. 141.
so CT. 310.

siVer. 12, 1.
32 in connection with this sacred investiture the Prince had received

from God, follows that the Prince Himself is considered as sacred. He

is called and calls himself Nostra divinitas (Our Divinity) (Ver. 12;
M. 5.528; CT. 34); Nostrum numen (Another correspondent term for

divinity or deity). (N. 115 epilogus); Immortalis Vertex (Immortal
Highness) (CT. 86). His acts are mentioned as Divinae et adorabilis

literae (Divine and adorable epistles) (CT. 84) ; Deereta divitus

(Divine decrees) (CT. 84); Sacra (Sacred Constitution) (CT. 122);
Sacra lex (Sacred Law) (N. 109 epil.), etc.

33 M. 5, 418, B.
34 CT. 122.
35 M. 5, 418 B.

36C.1.1.5.1.
37 C.l.1.7.1.

38C.1.1.7.21; C.l.1.6.1 and 3.
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Let us now take up a more close analysis of one docu
mentation of Csesarism, the penalties inflicted by the State
(the Emperor) on account of religion.
The following list of penalties is taken from our sources ;
Penalties against Bishops in General:
Imperial indignation, as against Cyril.39
Interdiction of appearing before the emperor.40
Confinement in Ephesus and interdiction to return to

the episcopal See.41 Deposition from Office.42
Degradation from holy orders.43
Penalties against Nestorius:
Curse of his name calling him "Judaeus�Jew." 44

I wonder why Justinian calls Nestorius a Jew, and Nes
torianism a Jewish superstition. I would not be surprised
that the word Judaeus is a misinterpretation of the curse

given him by the Council itself when it called Nestorius a

"Judas" a "Judas Novus"�A New Judas.45
Confiscation of all his property.46
Exile to Petra in Arabia.47
Penalties against Nestorians:
Curse of name. They must be deprived of the name of

Christians; they must be called "Simoniani" Simonians.48
Hefele 49

says that they are called thus after Simon Magus.
Expulsion from the Church of bishops or ecclesiastics.50
Excommunication of lay members.51 Prohibition of Nes
torian publications. It is forbidden to read them, to keep
them and to copy them. They must be burned.52
Justinian goes as far as to punish the transcribers with

3� Ver. 27, 4.

"Ver. 27, 3; CT. 34.
"CT. 104, 4.
� CT. 40.
� M. 5. 419 A.

44C.1.1.7.4; C.l.1.8.12, 21 and 22; N.109 pr.; N.115, 3, 14.
45 V. 63; T. 26; M. 4, 122 F.
47 CT. 67.
47 CT. 67.
48 C. Th. 16, 5, 66 pr.; C. 1.5.6 pr.; CT. 68.
49 Hefele, History of the Councils of the Church (Council of

Ephesus, sec. 159).
50C.1.1.3.2; M.5.418C.
si Ibid.
52 CT. 68; M.5. 418D; N.421.1.
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the amputation of their hand 53 Amputatio mamos. But it
seems that Theodosius was even harder because he inflicts
the penalty of death on those who insist on keeping and
reading those books.54 Heretics must keep silent. If they
are ecclesiastics must keep their hands off the ministry;
they cannot baptize, give Holy Communion, even when they
are asked for by the people.55 Their meetings are prohibited
in the city and outside the cities.56 Those who give hos

pitality to these gatherings may have their goods forfeited.57
The property of the Nestorians is confiscated.58 They are

exiled. Exile, usually means deportation in remote parts
of the Empire. Sometimes it means a complete retirement,
leaving the populated centers.59
Inabilities and privation of privileges for Nestorians :

Married women in Justinian law have a special protec
tion of their dowry. In case of death or of divorce of their

husband, the dowry is protected by a preferred credit and
a lien on the property of the husband. This privilege was

denied to heretic Nestorian Women.60 The Law of Succes
sion in Justinian times prescribed to parents in their will
to leave part of their property to their children; and vice
versa to the children for their parents. But in some cases

it was permitted to disinherit, to pass over this duty. Jus
tinian himself made up a list of cases when it was allowed
to disinherit. Among those cases is the "Heresy." Par
ents could disinherit their children who had joined the Nes
torian sect and vice versa. And if in such family there
were Catholic members they alone were capable of inherit

ing.61 In matter of reall transactions a Nestorian cannot

buy or lease any land or building which is Church property,

53N.42.1.2. A nemine ergo scribantur neque ad pulchritudinem neque
ad veracitatem scribentium, sdendo quia amputatio manus his qui
scripta ejus scripserint poena erit; neque enim volumus in futuro tem

pore ex illis blasphemian protrahi.
54C.1.1.3.3.
55 N.42.3.1.
56 CT. 68.
57 N. 42.3.2.; C. 1.5.6.2; C. Th. 16, 5, 66, 2.
58 CT. 68.
59 N.42.1.pr. ; N.42.1.3; N.42.2; N.42.3.p.
son. 109.
oi N. 115.3.4; N. 113.4.8.
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under penalty of losing the price of such a bargain.62 A
Catholic who owns a land in which a Church is built can
not sale or lease such land to a Nestorian under penalty of
forfeiting such property. In such a case the property goes
to the parish of the place.63 If a Nestorian builds for his
sect the building is forfeited in behalf of the Church.64 A
Catholic cannot lease his property to a Nestorian under
penalty of losing the price, which in this case goes to the
Church. In case that such Nestorian had concealed his
identity, the Catholic suffers no penalty but the Nestorian
not only loses the lease but even his own property which
shall pass to the public treasury.65 Nestorians could not
hold public offices of any kind.66 Nestorians could be de
nounced by everybody.67
Considering these penalties from a more general point

of view we realize that through them the entire legal capac
ity of a Nestorian was affected. This diminution of capac
ity is effected in different fields. In the field of Public Law,
by these severe legal disqualifications of a penal character
and by barring the Nestorian from public offices. In
Private Law by curtailing his patrimonial rights. This

peculiar condition of the Nestorian which represent the

position of almost all heretics, demonstrates how in this

period of Roman Law, "Orthodoxy" can be considered a

new "Status," that was required for the full juridical capac
ity of a person; and that "heresy" represented juridical in
capacity.
Before closing this paper two points must be mentioned.
It appears that our Constitutions offer an evidence of

Csesarism and of its nature. But they do not entitle us to

pass judgment on it : on its good, on its evils, and whether
it was opportune or not at that time. For such a purpose
the material offered by our Constitutions is insufficient.
Other elements should be taken into consideration : the re

action of the Church, the psychology of those times, etc.

eJN. 131.14.
�3 Ibid.
�* Ibid.
65 Ibid.
�� N.109, pr.
� C.l.1.3.2.



468 GEORGETOWN LAW JOURNAL

This demonstration of Csesarism, as evidenced by the
above mentioned Roman Law Sources, has its own par
ticular value. Up to the present time evidences of the
Csesarism of the Christian Roman Emperor have been
drawn particularly from the Theodosian Code and the Jus
tinian Code. Our demonstration however illustrates an

earlier period, not yet much studied, viz., the one preceding
the Theodosian Code.



THEODOSIAN AND JUSTINIAN CONSTITUTIONS

No. Date.

5.

Constitution. Title.

1. Nov. 19, 430 Sacra de synodo
celebranda

"Hprerat rijs els 9e6v
Pendet in Dei cultura
Pendet a religione
Pendet a Dei pietate

2. Nov., 430 Sacra ad Cyrillum MA� -n-^iarov
Curae multae
Pietate quidem

3. Nov., 430 Sacra ad Acacium et OiSh xacreXws
Symonem. Styliten Nihil omndno

June 22, 431 Sacra ad synodum ndvrar /ih

Cum magnam
Omnium quidem

Litterae Imperatoris ad Comitem Can-
didianum (Schwartz: T. 1, vol. 4, pag.
32, linea 38)

6. June 29, 431 Imperatoris scrip- Toi fieyaXoirp^eardrov
turn ad synodum Magniflcentissimi

Candidiani
Magnificentissimo
Comite

Beginning Sacra ad synodum "0<roj> weplAug., 431 Quanto pietatis
__ Quantum circa

Collections.

Schwartz

V. S. A. Ver. CT. W
Mansi. Hard. Haenel. C. I. C.

25 24 30
22

12

4.1112 1.1344
5.531 1.1343
4.1111

242
242

8 6
20

4.1109 1.1341
5.527 1.1342
4.1110

23 94 138 5.284
5.283

1.1688
1.1687

31
147

44

23
79a

4.1117 1.1345"

4.1118 1.1346

5.757

245

245

Missing Constitution.

83 52 4.1377 1.1537
4.1378 1.1538

246
246

34

93 66 44

40

4.1396 1.1553
4.1395 1.1554

1
o
o

CI

�

oa



Collections.

No. Date. Constitution. Title. Schwartz

8.

10.

11.

12.

13.

14.

15.

V. S. A. Ver. CT. W.
Mansi. Hard. Haenel.

Beginning
Sept., 431

Middle of
Sept., 431

Sacra ad Flavianum Tvovres vapi 57

Sacra ad synodum Intentionem quidem 118 5.798 1.1551

Second half
Sept., 431

Sacra ad synodum
Nos ecclesiarum
Nos ecclesiae

97

122

4.1465
4.1466
5.805

1.1615

1.1616

246

246

End of
July, 432

Sacra ad Johannem
Anthiochenum

^Koirbs iifiiv
Animi nostri
Intentio nostra
Intentio nobis

120 86 102

27
69

5.277
5.278
5.664
5.663

1.1684
1.1683

Epistula Imperatoris ad Cyrillum
(Schwartz: T. 1, vol. 3, pag. 184, Hnea 13)

Missing Constitution.

End of
July, 432

Ypomnisticum
Theod. ad Sy
monem Stylit.

"OXoy rbr

Quoniam exploratus
Totam reverentiae

121 122 104

141

5.281
5.282
5.828

1.1685
1.1686

End of
July, 432

Ypomnisticum
Theod. ad
Acacium

"'Epyov i� ipKrjs
Hoc fult

103
140 5.828

Litterae Imperatoris ad Tribunum Aris-
tolaum (Schwartz: T. 1, vol. 4, pag. 118,
linea 21)

Missing Constitution.

16. Aug. 3, 436 Costitutio ad
Isidorum

El ical rijs
Licet nostrum
Licet circa
Licet pro

110 116 150

67

5.256
5.255

5.660

1.1669
1.1670

247
247



17. Aug. 3, 436 Rescriptum legis
sacrae contra
Nestorium

To Trji ewre/3e(rTOT7)i
Cultus
Debita a nobis

Debitam a nobis

Damnato portentuosae
Jam prius

111 117 151 1.1716
1.1715

68
280

5.413
5.414
5.660
5.966
9.249

9.250 1.1473

247
247

�So
la-

Th. 16.5.66
1.5.6*

18. Feb. 17, 448 Constitutio adver-
sus Nestorianos

Upiireiv iiyov/teOa
Regiam nostram

138 131 157 5.417 1.1720
5.418 1.1719

248
248

C. 1.1.3
C. 1.1.3

19. Sacra contra episcopos primae Ciliciae

(Schwartz: T. 1, vol. 4, pag. 204, linea
30; T. 1, vol. 4, pag. 205, linea 14)

Missing Constitution.

20. Uncertain
date

Epistula Theod. ad
Johannem
Anthioch.

Perturbationem 310 5.1009

21. Uncertain
date

Sacra c. Alexand-
rum, Helladium,
Maximinum, et
Theodoretum

Ecclesiarum pacem 228 5.920

22. 465 A. D. Valentinianus et
Marcianus
Palladio

Quicumque 7.517 C. 1.5.8

23. 527 A. D. Imperator
Justinlanus

Tijs ipSijs
Cum recta

C. 1.1.5
C. 1.1.5

24. Mar. 15, 533 Imperator
Justinianus Con-
stantinopolitanis

T6v atariipa
Salvatorem dominum

C. 1.1.6
C. 1.1.6

25. Mar. 26, 533 Justinianus
Epiphanio

TavdiaKetv pov\6p.evoi
Edocere volentes

C. 1.1.7
C. 1.1.7

26. June 6, 533 Justinianus Jo- Reddentes honorem C. 1.1.8.7

I
?-I

o

o

03

hanni Archiepisc.
Romae



Collections.

No. Date. Constitution. Title. Schwartz
Mansi. Hard. Haenel. C.I.C.

V. S. A. Ver. CT. -W.

27. Aug. 6, 536 Constit,utio Jus-
tiniani contra
Anthimium, etc.

Tlpayiia oin &v6es
Rem non insolitam

8.1150
8.1149

N. 42
N. 42

28. May 7, 541 De mulieribus
Fide haereticis

Mlav ep.lv
Unum nobis

N. 109
N. 109

29. Feb. 1, 542 Justinianus Theo-
doto praefecto p.

rH\6ey els yvwaiv
Pervenit

N. 115.3-4
N. 115.3-4

30. Mar. 18, 545 De ecclesiasticis
canonibus et
privilegiis

Ilepl rwv eKK\t]<rtaaTiKioi'
De regulis

N. 131.1 & 14
N. 131.1 & 14

?The date 435 A D of the C Th. and the C. must be corrected in 436 A. D. according to Schwartz in V. 111.

Note 1. The Constitutions are listed according to the chronological order. The date of each Constitution is not ^

alWaTheCchronology of Schwart,z has been followed; but the date of Constitutions 20 and 21 in my judgment remains
^

still uncertain. g
Note 2. Method of citation of documents: H

For Schwartz, the number refers to the document in each collection. gj
For Mansi, Harduinus, the first number refers to the volume, the second to the page. ^
For Haenel the number refers to the page. f

For Justinian Sources the method is that used by Romanists.

The Greek and Latin text of each Constitution is cited. According to the traditional method of identification of

documents, the title corresponds to the first words of each Constitution.

Note 3. Abbreviations: � � ., ... . ,

V= Collectio Vaticana. S= Collectio Seguierana. A= Collectio Atheniensis.

Ver _ collectio Veronensis. CT= Collectio Cassinensis Turonensis.

W=Collectio Winteriana. M= Mansi. C. Th.= Theodosian Code.

C. I. C.= Corpus Juris Civilis. I= Institutes of Justinian. D= Digest.
C c=Code of Justinian. N= Novels of Justinian.
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CHRONOLOGICAL TABLE

The Theodosian Constitutions could toe harmonized with the
chronology of the Council, as follows:

No." Chronology of the Constitutions and Chronology of the Council.

1. Convocation of the Council.
2. Rebuke of Cyril by Theo

dosius.
3. Theodosius request for

prayers for the Council.
4. Delegation of Count Can-

didian to the Council.
I Session of the "Council"�Con-
damnation of Nestorius.

Candidian reacts against the "Coun
cil." He reports to the Emperor
in favour of the Nestorians.

The Nestorian party sits in sepa
rate synod or "Conciliabulum"
and deposes Cyril.

5. Letter of Theodosius to Can
didian.

6. Reaction of Theodosius
against the "Council."

Appeal of the "Council to the
Emperor.

The Emperor receives delegates of
the "Council" and of the "Con
ciliabulum" in Constantinople.

7. Theodosius approves the
comdamnatio of Nestorius
and Cyril and urges the
reconciliation of the parties.

The "Council" appeals to the Em
peror on behalf of Cyril.

Theodosius! summons delegates of
the "Council" and of the "Con
ciliabulum" to Chalcedon.

8. Letter of Theodosius to
Bishop Flavian.

Meeting in Chalcedon.
9. Theodosius adjourns the

meetings at Ephesus.
10. Final imperial adjournment

of the Council and rein
statement of Cyril.

The Bishops leave Ephesus; but the
parties are not reconciled.

11. Letter of Theodosius to John
of Anthioch.

12. Letter of Theodosius to
Cyril.

13. Letter of Theodosius to
Simon Stylites.

14. Letter of Theodosius to
Bishop Acacius.

15. Letter of Theodosius to
Aristolaus.

The reconciliation is attained.
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No.* Chronology of the Constitutions and Chronology of the Council.

16. Nestorius is exiled.
17. Constitution against Nes

torius and Nestorians.
18. Constitution against Nes

torians.
19. Constitution against the

Bishops of Cilicia.
20. Letter of Theodosius to John

of Anthioc.
21. Constitution against Alex

ander, Helladius, et>c.
22. Constitution of Valentinian

III and Marcian.

�The numbers correspond to the listing of the Constitutions in the
preceding tables.
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TRUSTS RESULTING FROM PART PAYMENT OF THE
PURCHASE PRICE

Lewis C. Cassidy*

RESULTING and constructive trusts are remedial in
nature, and while some cases exhibit either theory,

there is a clear distinction between them. A constructive
trust arises ex maleftcio as a concurrent estate or interest
imposed upon the legal estate of the wrongdoer. Because
of his fraud, what would otherwise be a beneficial interest,
becomes merely a legal estate held for the benefit of the
defrauded person who is said to have an equitable estate.
Resulting trusts come into existence to prevent unjust

enrichment, just as at law the action of indebitatus assump
sit was used to recover on a contract implied in law where
the defendant had been unjustly enriched at the expense of
the plaintiff on principles ex aequo et bono. A resulting
trust was designed to carry out the intention of the trans
feror of money or any other valuable thing. Resulting
trusts may be placed in four categories : 1. When the fe
offor or grantor conveys realty by deed or personalty by
delivery for which he receives no consideration; 2. When
the settlor delivers a res to the trustee to hold for a cestui
que trust and under the terms of the conveyance there re

mains an unexpended part of the res to which the cestui
que trust is not entitled, the res then being held by the
trustee for the settlor by operation of law; 3. When the
purchase price is advanced by one and title is taken in the
name of another; and 4. When only part of the purchase
prices is advanced by one and title is taken in the name

of another.
Fewer cases are found in the first classification than in

the second and fourth, while in the third many examples
are found in the reports.

1. A's dominion over Blackacre at common law consisted
of two estates, one legal and the other equitable. When A

*Ph. D., S. J. D., Professor of Law, Georgetown University Law

School .
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enfeoffed B without consideration he was regarded as part
ing with his legal estate but retaining his equitable estate.
The same idea is given when one says the transaction re

sulted in A's retaining the equitable estate and B being
under a duty enforeceable in equity to convey Blackacre to
A since B has no active duties to perform for A, being a

passive trustee. A bargain and sale between strangers, and
a covenant to stand seized between relatives operated to
raise a use or passive trust in favor of the grantee and no

resulting trusts arose by either of these devices, but they
do not concern us in this resume.

Professor Pomeroy 1 has shown the restrictive sense in
which the trust results without the payment of considera
tion in the case of Gould v. Lynde 2 in which no trust re

sulted to the grantor who conveyed to the grantee by a

warranty deed to the grantee's use for a recited considera
tion. In Lernan v. Whitley,3 the conveyance of land by a

son to his father by a deed reciting consideration where
none in fact had been paid, no resulting trust was held to
arise as parole evidence was held inadmissable in the ab-
sense of evidence of fraud or mistake.
2. Where the res is not fully expended and yet the pur

poses of the trust have been carried out by the trustee, the
unexpended res clearly must go to the settlor and not to
the trustee. If the trust be testamentary, then the unex

pended res must go to the heirs if realty or the next of
kin if personalty unless otherwise provided for by the
terms of the will, and so also in case of the failure of the
trust for any reason.

3. When the title to property is taken in the name of
one not advancing the purchase price, the language of
Lord Chief Baron Eyre,4 frequently quoted and consistently
followed, is important: "The clear result of all the cases

without a single exception is that the trust of a legal estate,
whether freehold, copyhold or leasehold, whether taken in

i Pomeroy, Equity, 4th ed., Ill, � 1035, p. 2344.
2 114 Mass. 366 (1874).
3 4 Russ. 423, 38 English Reports, 864 (1828).
� Dyer v. Dyer, 2 Cox, 93, 30 English Reports, 42 (1788).
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the names of the purchasers and others jointly, or in the
names of others without that of the purchaser, whether in
one name or several, whether jointly or successive, results
to the man who advances the. purchase-money, and it goes
on the strict analogy of the common law that where a

feoffment is made without consideration, the use results to
the feoffor." References to resulting trusts when the whole
purchase price is paid by one other than the one in whose
name the title is taken, are numerous, both in the texts of
Story and Lewin in England, and in Story, Perry and

Bispham in America in addition to the continuing reaffirm-
ance of the doctrine in litigated cases. For this reason this
phase of resulting trusts will not be considered here. Be
cause the text-books inadequately, if at all, consider

resulting trusts arising pro tanto from part payment of
the purchase price, it is advisable briefly to review the trend
of authority beginning with 1916, the year of the publica
tion of the Third Decennial Digest, and continuing to the

end of March, 1932.5

5 Arkansas: Gordon v. Claridy, 142 Ark. 184, 218 S. W. 195 (1920).
California: Guame v. Sheets, 181 Cal. 119, 183 P. 535 (1919).
Connecticut: Fox v. Shanley, 94 Conn. 350, 109 A. 249 (1920).
Florida: Jackson v. Jackson, 80 Fla. 557, 86 So. 510 (1920).
Illinois: Briscoe v. Price, 275 111. 63, 113 N. E. 88 (1916); Hinshaw

v. Russell, 280 111. 235, 117 N. E. 406 (1917); Crawford v. Hurst, 299

111. 503, 132 N. E. 521 (1921); Jones v. Jenkinson, 316 111. 264, 147 N.

E. 128 (1925).
Indiana: Koehler v. Koehler, 75 Ind. App. 510; 121 N. E. 450 (1919).
Iowa: Lowell v. Lowell, 185 Iowa, 508, 170 N. W. 811 (1919).
Massachusetts: Magee v. Magee, 233 Mass. 341, 123 N. E. 673 (1919) ;

Browdy v. Browdy, 250 Mass. 515, 145 N. E. 868 (1925); Moynihan v.

Murphy, 253 Mass. 110, 148 N. E. 380 (1926).
Mississippi: Shrader v. Shrader, 119 Miss. 526, 81 So. 227 (1919).
Missouri: Barrett v. Foote, 187 S. W. 67 (1916); Cassity v. Cassity,

240 S. W. 486 (1922) Burton v. Helton, 257 S. W. 128 (1923).
Minnesota: Sieger v. Sieger, 162 Minn. 322, 42 A. L. R. 1 (1925).
Montana: Feeley v. Feeley, 72 Mont. 84, 231 P. 908 (1924).
Nebraska: Ahrens v. Simon, 101 Neb. 739, 164 N. W. 1051 (1917).
New Jersey: Surye v. Lemberger, 92 N. J. Eq. 656, 114 A. 454, re

versing Sayre v. Sayre, 92 N. J. Eq. 373, 112 A. 490 (1921); Lewis v.
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4. In the case of Skarupski v. Sielinski,6 just decided, A
paid $500 of the initial payment on a lot on which two
houses stood. B, in whose name the title was taken, paid
$1,200 and the property was bought subject to a mortgage
of $3,000 of which $700 was to be paid by A so as to

equalize payments, and then one-half of the residue. The
Court held that A was a co-purchaser and that B was a

trustee to the extent of a one-half interest. The solution of
the case on the resulting trust doctrine is clear, but the
Court gave an additional reason for decreeing that the

Hunt, 1 N. J. Misc. R. 211, 120 A. 650 (1923).
Rhode Island: Gooding y. Broadway Baptist Church, 46 R. I. 106,

125 A. 211 (1924).
Texas: Jackson v. Jackson, 258 S. W. 231 (1924); Penman v. Blount,

264 S. W. 169 (1924).
Virginia: Mumpower v. Castle, 128 Va. 1, 104 S. E. 706 (1920).
U. S. C. C. A., Kentucky, Wells v. Fitzgerald, 297 F. (2d) 586 (1924).
The frequency with which resulting trusts pro tanto arise in ap

pellate courts may be gathered from the record year by year:

Arizona: Pascoe v. Faulkner, 30 Ariz. 552, 249 P. 745 (1926).
Illinois: Brooks v. Gretz, 323 111. 161, 153 N. E. 643 (1926).
Indiana: Joyce v. Bocqum, 84 Ind. App. 188, 150 N. E. 816 (1926).
Wisconsin: Fehlow v. Orvis, 191 Wis. 128, 210 N. W. 270 (1926).

Connecticut: Zitkov v. Gorsky, 106 Conn., 287, 137 A. 751 (1927).
Oregon: Jensen v. Anderson, 122 Oreg. 691, 259 P. 913 (1927).
Washington: In re Hammer's Estate, 145 Wash. 322, 260 P. 532

(1927).

Georgia: Berry v. Brunson, 166 Ga. 523, 143 S. E. 761 (1928).
Texas: Bray v. Clark, 669 S. W. (2d) 203 (1928).

Illinois: Cohn v. Siegel, 334 111. 30, 165 N. E. 227 (1929).
Oregon: Holohan v. McCarthy, 130 Oregon 577, 281 P. 178 (1929).

Indiana: Kemp v. Elder, 91 Ind. App. 65, 170 N. E. 90 (1930).
Texas: Hammon v. United Royalties Corp., �

,
�

, 25 S. W. (2d)
961 (1930).

Illinois: Kedas v. Kedas, 342 111. 630, 174 N. E. 894 (1931); Berg v.

Brown, 342 111. 639, 174 N. E. 907 (1931).

California: Anderson v. Breadwell, 67 Calif. App. 1185, 6 P. (2d)
267 (1932).
Pennsylvania: Skarupski v. Sielinski, 103 Pa. Super. Ct. 167, 158 A.

176 (1932).
6 103 Pa. Super. Ct. 167, 158 A. 176 (1932).
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complainant was entitled to relief, namely, that there was

a part performance of the oral agreement to purchase:
"The doctrine that part performance of an oral contract
within the Statute of Frauds will entitle a party to specific
performance of the contract is established law in Pennsyl
vania." This obiter dicta is inapplicable, for the parent
Statute of Frauds7 re-enacted by Pennsylvania exempts
from its operation both resulting and constructive trusts,
for in section 8 it says: "Provided always that where
any conveyance shall be made of any lands or tenements
by which a trust or confidence shall or may arise or result
by the implication or construction of law, or be transferred
or extinguished by an act or operation of law, then and in
every such case such trust or confidence shall be of the
like force and effect as the same would have been if this
statute had not been made, anything hereinbefore contained
to the contrary notwithstanding." In the second place the
doctrine of part performance applies only to a parole agree
ment for the sale of land where the vendee enters upon
Blackacre and makes permanent improvements thereon,
his relief being to compel the vendor specifically to perform
his oral contract or to- recover in quasi contract.
But the Skarupski case has other interests, for neither

the Court nor counsel referred to the aliquot theory to de
feat a resulting trust pro tanto. This doctrine had at one
time much vigor, but the express tendency of the decisions
during the last sixteen years is decidedly away from it. The
doctrine may be expressed this way : If A advances towards
the purchase price of realty or personalty, title to which is
taken in the name of B, a sum of money which as a divisor
does not leave a quotient which is a whole number when
divided into the purchase price, no resulting trust arises
pro tanto. J3uch is the reasoning followed in the early
Massachusetts case of McGowan v. McGowan,* since over-

?29 Chas. II, c. 3 (1676).
8 14 Gray 119 (1859).
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ruled in Skehill v. Abbott9 in which the Court said:
"Whatever definition may be given in the dictionaries, the
word aliquot was used in these opinions to mean a particu
lar fraction of the whole, as distinguished from a general
contribution to the purchase money." The Skehill case is

important not merely for the liberal definition of aliquot
thus superceding the McGowam, case, but for its reaffirm-
ance of the holding that a general contribution is not suffi
cient to raise a trust.
The origin of the aliquot theory is obscure, neither the

early texts of Story or Lewin concerning themselves with

it, but the meaning of the word as a "sum contained in

something else an exact number of times, as 6 is an aliquot
part of 12 and 18"10 is clear. In Fox v. Shanley11 the

aliquot theory did not prevent the decreeal of a resulting
trust as to 39/100. A resulting trust arises by operation
of law and whether a part payment of the purchase price
by one be an aliquot part of the sum paid for the property
or not is a matter of evidence and the weight to be attached
to it. If the strict meaning is given to the word aliquot
in Allen v. Caylor,12 there is no resulting trust because the
amount advanced by the complainant there was $100 and
the purchase price was $280. This case is cited, however,
as supporting the rule that "a mere contribution towards
the purchase price is not sufficient,"13 but a trust was there
declared.
When the cases are examined which are alleged to hold

that "a mere contribution towards the purchase price" is

not enough, as in Briscoe v. Price,11 and Goelz v. Goelz,15

9 184 Mass. 145, 68 N. E. 37 (1903).
io Funk and Wagnalls New Standard Dictionary, p. 72 (1929).
H94 Conn. 350, 109 A. 249 (1920).
12 120 Ala. 251, 24 So. 512 (1898).
13 39 Cyc. 133.
H 275 111. 557, 113 N. E. 881 (1916).
15 157 111. 33, 41 N. E. 756 (1910).
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it will be found that the rule goes only to this extent, as

said by the Court in the Briscoe case: "If the evidence is
capable of reasonable explanation upon theories other than
the existence of a resulting trust, the trust is not estab
lished." And if the specific sum advanced can not be
proved, there is an additional reason for construing a loan
or gift of the sum.16 If the complainant has a plain, ade
quate and complete remedy at law as an action of assump
sit, debt or trover, then a resulting trust can be made out
only on the ground of a concurrent jurisdiction which a

court of equity is not inclined to exercise unless the evi
dence is reasonably conclusive as to a trust.
The meaning of the word contribution within the mean

ing of the rule is open to adverse criticism. It is clearly
not the case involving the right of the obligor to call upon
a joint obligor as between sureties. It can not mean a gift,
for a gift will not be presumed between strangers, nor is
it a loan. If the sum advanced to purchase Blackacre be
not advanced as a loan or a gift then, there being no con

sideration for the part payment, there must be a resulting
trust by operation of law on the theory that Lord Chief
Baron Eyre called "the strict analogy of the common law
that where a feoffment is made without consideration, the
use results to the feoffor." Clearly the language is broad
enough to include the delivery of personalty as well as the
feoffment of realty. Of course the feoffor intends to take
an interest in the res purchased, and that is the reason for
the payment he has made. If B obtains A's money to pur
chase Blackacre in B's name under a promise to re-convey
later, there is not only a resulting trust but a constructive
trust as well arising out of the breach of contract. Even
without such a promise the law will imply a resulting trust
there being no gift or loan intended.
A case has arisen where the borrower of money has title

taken in the name of the lender as security for the repay
ment of the loan. A trust results and the borrower has

16 18 R. I. 659, 29 A. 769 (1894).
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a right to redeem as in a mortgage, and if the lender sell
he must account to the borrower.17
Certain presumptions arise out of the relationships of

the parties and become important. When the payment is
made in whole or in part by the husband and title is taken
in the name of his wife, there is a presumption of a gift
which is rebuttable. Where the purchase price comes in
whole or in part from the wife and title is taken in the
name of the husband there is no presumption of a gift and
this result is illogical and may disappear. Where a father
advances the purchase price in whole or in part and title
is taken in the name of his son, a resulting trust arises, as
also when one standing in loco parentis advances the sum.

In conclusion, then, the correct rule seems to be that
when A advances part of the purchase price and title is
taken in the name of B a resulting trust arises forthwith
as to part of the realty or personalty, regardless of whether
the sum advanced is an aliquot part of the purchase price
or a "mere contribution" and is not intended as a gift or
loan under the facts proved.
" 1 Pa. 405 (1845).
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THE SUPREME COURT
On the opposite page, we present the first photograph of the United

States Supreme Court since the appointment of Mr. Justice Cardozo.
In the photograph, left to right (front row) : Associate Justices Bran-

deis, Van Bevanter, Chief Justice Hughes, Associate Justices McRey-
nolds and Sutherland; left to right (back row): Associate Justices

Roberts, Butler, Stone, and Cardozo.

The Supreme Court held unconstitutional a statute of

Oklahoma 1 which declared the manufacture, sale and dis
tribution of ice to be a public business, and provided that no
person should be permitted to engage therein without ob

taining a certificate of public convenience and necessity
from the Corporation Commission, upon the ground that it
violates the right to engage in a lawful business, guaranteed
by the Fourteenth Amendment to the Constitution of the

United States.2 The Court stated the business of manu-

lOkla. Laws 1925, C. 147.
2 New State Ice Co. v. Liebmann, No. 463 (Strong dissenting opinion

by Brandeis, J.)
483
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factoring, selling and distributing ice is in fact a private
business and not a business so charged with a public in
terest as to justify the restriction; the business is not in
its nature a natural monopoly nor one dependent on the
grant of public privileges. The Court distinguished the
Frost cotton gin case,3 saying that in the ice business they
were not dealing with a paramount industry upon which
the prosperity of the entire State in large measure de
pends.4 Under the Fourteenth Amendment, the Court
said, nothing is more clearly settled than that it is beyond
the power of a State "under the guise of protecting the
public, arbitrarily to interfere with private business or

prohibit lawful occupations or impose unreasonable and
unnecessary restrictions upon them." 5

Per curiam opinions were given in two more rate fixing
cases of interest. In the first6 the authority of a State
commission to fix specific utility rates, instead of merely
prescribing maximum reasonable rates, was questioned.
The utility in question was a gas company which contended
that the commission is limited to fixing maximum rates
and may not fix minimum charges in a locality where there
is more than one utility operating, but must permit com
petition to run its course. The Supreme Court affirmed
the order granting the interlocutory injunction, without
prejudice to the consideration and determination at final
hearing of all questions of law and fact; including the
question of the reasonableness, in the circumstances dis
closed, of the order which is the subject of the suit.7
In the other case 8 the validity of a Texas statute is con

tested, which statute empowers a State Board of Insurance
Commissioners to prescribe rates for title insurance. Ob
jection is made to the prescription of a uniform rate for
the entire State, despite the fact, so alleged, that in title
insurance the greatest element of cost is service in search-

s Frost v. Corporation Commn. 278 U.. S. 515, 73 L. ed. 483 (1929).
i Clark v. Nash, 198 TJ. S. 361, 49 L. ed. 1085 (1905); Strickley v.

Highland Boy Mining Co. 200 U. S. 527, 50 L. ed. 581 (1906).
s Burns Baking Co. v. Bryan, 264 U. S. 504, 68 L. ed. 813 (1924);

Liggett Co. v. Baldrige, 278 U. S. 105, 113, 73 L. ed. 204 (1928).
6 Pub. Serv. Commn. of Montana, et al., etc. v. Great Northern Utili

ties Co., No. 471.
i Alabama v. The United States, 279 U. S. 229, 73 L. ed. 675 (1929).
s New York Title & Mortgage Co. v. Tarver, et al., etc. No. 475.
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ing title and preparing abstracts rather than the assump
tion of risk of future loss. This service cost varies in dif
ferent parts of the State, it was declared. The insurance
company further declared that title insurance is not af
fected with a public use, and the case of German Alliance
Insurance Co. v. Lewis, which upheld the right of a State
to fix prices in connection with fire insurance is not ap
plicable to title insurance. In this case the Court affirmed
the order denying the interlocutory injunction, without
prejudice to the consideration and determination at final
hearing of all questions of law and fact, including the ques
tion of the standing of the complainant to maintain this
suit.9
The statute of the State of Utah prohibiting the adver

tising of tobacco in any form by billboard, street car sign,
placard, etc., but not prohibiting advertisement of such in
newspapers, magazines, etc., was held constitutional.10
Such advertising in newspapers was allowed under the
statute because of a former State decision11 holding such
a provision to violate the interstate commerce clause. The
Supreme Court held this provision did not violate the
equal protection clause. Here, the means sought to be
curbed is wholly intra-state. As pointed out by the Court
this type of advertising is thrust upon the individual with
out any choice by all the arts of advertising, while in the
forms allowed there must be some seeking by one who is to
see and read the advertisement. Nor, said the court, does
the Act constitute an unreasonable restraint on interstate
commerce on the theory that it prevents the display, on

billboards, of posters shipped in from another State; the
classification is not arbitrary ; the operation of the statute
is wholly intra-state, beginning after the interstate move

ment of the posters has ceased. Further, the statute is a

valid exercise of the police power of the State, since it may

9 Supra note 7.
io Packer Corp. v. State of Utah, No. 357.
"Slate v. Salt Lake Tribune Pub. Co. 68 Utah 187, 249 Pac. 474

(1929)
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regulate the selling of tobacco products and the advertis
ing connected therewith.12
The clause of the United States Constitution prohibiting

the impairment of the obligation of contract was violated,
the Supreme Court held, when the California Supreme
Court dismissed the cause of action of a creditor of a Cali
fornia corporation against a director for misappropriation
of corporate funds.13 The right of action was given by a

section of the California Constitution,14 which section was

repealed during the pendency of the appeal. Although the
State had reserved the power in its Constitution to alter or
repeal all laws concerning corporations, this reserve power
cannot be applied, said the court, to affect vested risks. The
creditor's right to enforce such liability had become fully
perfected and vested prior to the repeal of the constitu
tional provision; the director's liability was contractual in
its nature and could not be destroyed by the subsequent
repeal of the provision of the Constitution.15
It was held that an Iowa statute making a stockholder

of a State bank personally liable for the deficiency of the

proceeds of the sale of his stock to satisfy an assessment
levied by reason of impairment of capital is not in violation
of the contract clause nor of the due process clause of the
Constitution of the United States, as to a stockholder who

acquired his shares prior to the enactment of the statute,
although the only statutory proceeding for the, enforcement

i2Gundling v. Chicago, 177 U. S. 183, 44 L. ed. 725 (1900); Austin v.

Tennessee, 179 U. S. 343, 45 L. ed. 224 (1900); cf. Rast v. Van Deman

& Lewis Co. 240 U. S. 342, 60 L. ed. 679 (1916); Tanner v. Little, 240

U. S. 369, 60 L. ed. 691 (1916).
isCoombes v. Getz, No. 528.
14 Cai,. Const. 1879, Art. XII, � 3, provided: "The directors or trustees

of corporations and joint-stock associations shall be jointly and sev

erally liable to the creditors and stockholders for all moneys embezzled
or misappropriated by the officers of such corporation or joint-stock
association, during the term of office of such director or trustee."
is Scott v. McNeal, 154 U. S. 34, 38 L. ed. 896 (1894) ; Mobile & Ohio

R. R. v. Tennessee, 153 U. S. 486, 38 L. ed. 793 (1894) ; Stearns v. Min

nesota, 179 U. S. 223, 45 L. ed. 162 (1900) ; Louisiana Ry. & Nav. Co. v.

New Orleans, 235 U. S. 164, 59 L. ed. 175 (1914); Huntington v. At-

trill, 146 U. S. 657, 36 L. ed. 1123 (1892); New Orleans Waterworks v.

La. Sugar Co., 125 U. S. 18, 31 L. ed. 607 (1888) ; Bridge Proprietors v.

Hoboken Co., 1 Wall. 116, 17 L. ed. 571 (1864); Jefferson Branch Bank

v. Skelly, 1 Black 436, 17 L. ed. 173 (1862).



SUPREME COURT 487

of such an assessment at the time he acquired his stock was
the sale of the stock. The basis of this decision 16 was that
the statute did not create a new remedy, for prior to its
enactment a common law action against the stockholder
was available for the enforcement of the assessment, not
withstanding the remedy by sale of the stock expressly pro
vided for by statute. "It is true that where a statute
creates a liability and provides a remedy by suit specially
adapted to its enforcement, other less appropriate common

law remedies are impliedly excluded.17 But here the sale
of stock isi not stated to be exclusive and its adoption in
volves no necessary inconsistency with the continued exist
ence of a common law remedy for the recovery of the sum

certain fixed by the assessment and declared to be due by
the statute."
On the ground that there was substantial evidence to

sustain it, the Supreme Court upheld the order of the Inter
state Commerce Commission authorizing an interstate rail
road to operate as an extension of its line a ferry across

Chesapeake Bay between points wholly within the State of
Maryland. The order was challenged on the ground there
was no evidence before the Commission showing the ferry
could be used as an extension of the railroad. Rather, it
was contended, it was shown that the only use of the rail
road could make of the ferry was to furnish solely intra
state carriage for the ferriage of motor vehicles. Since it
was proposed to use the ferry as a general ferry and not
as a railroad ferry, it was contended that the I. C. C. had
no authority to grant the railroad permission for the ferry's
operation under the I. C. C. Act relating to extensions.
It was charged that the railroad is seeking to evade the

jurisdiction of the Maryland Public Service Commission
to operate solely within the State a general ferry without
the permission of any State agency. It is a pretense of
extending an interstate carrier to get authority from the
Federal government to operate solely an intra-state carrier,
it was alleged.18

16 Shriver v. Woodbine Savings Bank, No. 158.

"Evans v. Nellis, 187 U. S. 271, 47 L. ed. 173 (1902); Pollard v.

Bailey, 20 Wall. 520, 22 L. ed. 376 (1874); Williamson v. American

Bank, 115 Fed. 793 (C. C. A. 7th, 1902).
is Claiborne-Annapolis Ferry Co. v. United States,, No. 454.
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In an action for damages 19 arising under the Federal
Employer's Liability Act, the Court held the railroad could
not be held liable for the death of a brakeman on the
theory that the brakeman while in the discharge of his
duties as such was running along a moving train for the
purpose of boarding one of the cars and stepped on some

soft area or in some hole and was thereby caused to fall
and be run over, where nobody saw the accident and no

one could say that it did occur in this manner, and where
under the facts disclosed it might have happened in one of
several ways and without causal negligence on the part of
the company. "As often pointed out, one who claims under
the Federal Act must in some adequate way establish

negligence and causal connection between this and the

injury."20
In another case 21 under this Act, the Court held that a

railroad company's train rider who had been employed for
the express purpose of fighting train robbers, and who had
been advised of the depradetions of the robbers and their

desperate character, assumed the risk of being killed by
such robbers. The assumption of risk doctrine was avail
able as a defense under this Act,22 so held the Court, not
withstanding the company's employment of a member of
a gang of robbers to give information in advance of an
intended robbery and his failure to warn the company of
the robbery in which the train rider was killed.
The Court declared the provisions of the Massachusetts

Workmen's Compensation Act depriving employers who
have not taken out insurance for the benefit of their em

ployees of the defenses of the fellow servant doctrine and
assumed risk in actions by employees for injuries sustained
in the course of employment, applied to a railroad com-

19 Atkinson, T. & S. Fe Ry. Co. v. Saxon, Admin., etc., No. 291.
20 New York Cent. R. R. Co. v. Ambrose, 280 U. S. 486, 74 L. ed. 562

(1930); Atkinson, T. & S. Fe Ry. v. Toops, 281 U. S. 354, 74 L. ed.

896 (1930).
21 Missouri Pac. R. R. Co. v. David, Admin., etc., No. 365.
22 Seaboard Air Line Ry. v. Horton, 233 U. S. 492, 58 L. ed. 1062

(1914); Roldt v. Pennsylvania R. R. Co. 245 U. S. 441, 62 L. ed. 385

(1918) ; Ches. & O. Ry. Co. v. Nixon, 271 U. S. 218, 70 L. ed. 914 (1926) ;

St. Louis, San Fr. Ry. Co. v. Mills, 271 U. S. 344, 70 L. ed. 979 (1926) ;

Atlantic Coast Line R. R. Co. v. Southwell, 275 U. S. 64, 72 L. ed. 157

(1927).
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pany engaged in both interstate and intra-state commerce

being sued by an employee for injuries sustained while
engaged exclusively in intra-state commerce.28 The Court
would not recognize the assertion that such statute violated
the commerce clause of the Constitution. The Court said
that insofar as the statute requires the premiums to be
based on so much of the railroad company's payroll as may
be allocated to the hours of employment in intrastate com

merce, it is not a burden on interstate commerce on the
theory that the allocation is impossible, in the absence of
a showing that the allocation could not be made or that
insurance could not be effected at a cost bearing a fair re
lation to the intrastate service. There is no conflict be
tween the State Act and the Federal Employer's Liability
Act, the State Act having been construed by the State court
to apply only to employee's engaged exclusively in intra
state commerce and not to employees engaged in intra
state commerce who at the time of the accident may also
be engaged in interstate commerce.

"The interstate commerce clause did not withdraw from
the States the power to legislate with respect to their local
concerns, even though such legislation may indirectly and
incidentally affect interstate commerce and persons en

gaged in it."24 Although by the Federal Employer's
Liability Act the regulatory power of the National Gov
ernment over interstate commerce has been extended to
the employees of interstate rail carriers, it has not excluded
the exertion of State power over their employees while en

gaged in a service not involving interstate commerce.25
The Court held the three year period of limitations pre

scribed by section 1110 (a) of the Revenue Act of 1926
for "offenses arising under the internal revenue laws of
the United States" and not the six-year period prescribed
by a proviso of such section for "offenses involving the de

frauding or attempting to defraud the United States or

23 Boston & Maine R. R. v. Armburg, No. 477.
24 Sherlock v. Ailing, 93 U. S. 99, 193, 23 L. ed. 819 (1876); Western

Union Tel. Co. v. Kansas, 216 U. S. 1, 26, 54 L. ed. 355 (1910); Inter
state Busses Corp. v. Holyoke St. Ry. Co., 273 U. S. 45, 52, 71 L. ed.

530 (1925) ; Chicago, Milwaukee & St. Paul R. R. Co. v. Solan, 169 U. S.

133, 137, 42 L. ed. 688 (1898).
25 Shanks v. Del. L. & W. R. R. Co. 239 U. S. 556, 558, 60 L. ed. 436

(1916).
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any agency thereof," was applicable to a prosecution for
an attempt to evade taxes by falsely understating taxable
income in violation of section 111 (b).26
The indictment was under section 1114 (b) of the Rev

enue Act of 1926, "Any * * *
person who wilfully attempts

in any manner to evade or defeat any tax imposed by this
title or the payment thereof shall * * * be guilty of a
felony." The government argued that any effort to defeat
or evade a tax is tantamount to and possesses every element
of an attempt to defraud the taxing body.
"As said in the Noveck case 27 statutes will not be read

as creating crimes or classes of crimes unless clearly so

intended, and obviously we are here concerned with one

meant only to fix periods of limitation. Moreover, the
concluding clause of the section, though denominated a

proviso, is an excepting clause, and therefore to be nar

rowly construed.28
"And as the section has to do with statutory crimes it is

to be liberally interpreted in favor of repose, and ought not
to be extended by construction to embrace so-called frauds
not so denominated by the statutes creating offenses."29
The Court decided against the contention that the inclu

sion in the basis of a California corporate franchise tax, of
interest from bonds issued by an improvement district of
the State, violated the contract clause of the United States
Constitution, although the California Constitution in effect
at the time the bonds were issued provided that they should
be "free and exempt from taxation."30
As pointed out by the Court. The power of a State to

levy a franchise tax measured by net property or income
including tax exempt bonds of the United States or their
income was upheld by the court in Society for Savings v.

Coite.31 State laws taxing shareholders of national banks
on the full net value of their shares, although the banks own

2� United States v. Scharton, No. 621.
"United States v. Noveck, 271 U. S. 201, 70 L. ed. 904 (1926).
28 United States v. McElvain, 272 U. S. 633, 71 L. ed. 451 (1926).
29 United States v. Hirsch, 100 U. S. 33, 25 L. ed. 539 (1879); United

States v. Noveck, supra n. 27; United States v. McElvain, supra n. 28.
so Pacific Co. v. Johnson, No. 270.

316 Wall. 94, 18 L. ed. 752 (1867); Provident Institution v. Mas

sachusetts, 6 Wall. 632, 18 L. ed. 907 (1868); Home Ins. Co. v. New

York, 134 U. S. 594, 33 L. ed. 1025 (1890).
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tax exempt Federal securities, have also been consistently-
upheld.32.
The enabling Act of Congress under which Oklahoma

was admitted to the Union required the State to make pro
vision for common schools, and for that purpose certain
mineral lands, were granted to the State with the proviso
that they might be leased. The State leased some of these
lands, and the question was presented whether the profits
derived from a private corporation from the sale of oil and
gas produced under the lease was subject to Federal in
come tax. The Court held the income not to be taxable for
this purpose.33 In leasing the land Oklahoma exercised a

function strictly governmental in character. The Court
declared the lease was an instrumentality of the State for
the utilization of lands dedicated to the support of public
schools and that to tax the fruits of the lease would burden
her in the performance of the governmental function of
maintaining such schools.34 The States are essential parts
of the plan adopted by the Federal Constitution; and we

32 Van Allen v. Assessors, 3 Wall. 573, 18 L. ed. 229 (1865); Peoples
Nat. Bank v. Bd. of Equalization, 260 U. S. 702, 67 L. ed. 471 (1922);
Des Moines Nat. Bank. v. Fairweather, 263 U. S. 103, 68 L. ed. 191

(1923); Miller v. Milwaukee, 272 U. S. 713, 71 L. ed. 487 (1927), dis
tinguished on ground that statute there was framed in such a manner

as to discriminate against the exempt securities�Macallen v. Massa

chusetts, 279 U. S. 620, 74 L. ed. 585 (1929), distinguished, on ground
that the legislative abandonment of a policy which had previously
discriminated in favor of tax exempt securities is discriminatory
against them.

33 Burnet v. Coronado Oil & Gas Co., No. 341 ; Group, No. 1, Oil Corp.
v. Bass, 283 U. S. 279, 75 L. ed. 1032 (1931), distinguished, on ground
that the so-called lease in that case amounted to a sale of the oil and

gas in place. In the Bass case the oil and gas from disposal of which
the corporate income arose had been purchased, not obtained under a

lease�title had passed out of the State by a present sale.
34 Gillespie v. Oklahoma, 257 U. S. 501, 66 L. ed. 338 (1922).
35 Texas v. White, 7 Wall. 700, 69 L. ed. 227 (1868) ; Collector v. Day,

11 Wall. 113, 20 L. ed. 122 (1870); Pollock v. Farmers Loan & Trust

Co., 157 U. S. 429, 39 L. ed. 759 (1895); Farmers Bank v. Minnesota,
232 U. S. 516, 58 L. ed. 706 (1914) ; also see Metcalf & Eddy v. Mitchell,
269 U. S. 514, 70 L. ed. 384 (1926).
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accept as settled doctrine that the United States can lay-
no tax upon their governmental instrumentalities.35
The Supreme Court upheld the South Carolina statute 36

which imposed a tax of six cents a gallon on gasoline, which
gasoline was purchased by the appellant for use in its air
planes engaged in interstate commerce. The tax places the
burden, and the seller adds it onto the purchase price. The
Court declared the contention of the appellant that the tax
was an excise and not a property tax was unimportant, for
"If such a license tax for the privilege of making sales
within the State were regarded as in effect a tax upon the
goods sold,37 its validity could not be questioned in the cir
cumstances here disclosed, as in that aspect the tax would
be upon a part of the general mass of property within the
State and hence subject to the State's authority to tax,
although the property might actually be used in interstate
commerce."38 "It is elementary,"39 the court continued,
"that a State may tax property used to carry on interstate
commerce. * * * Treating the tax as an excise tax upon

36 S. C. Laws, 1922, pp. 835-838; 1929 pp. 107-112: � 1, provides "That

every oil company, person, firm or corporation doing domestic or in

trastate business within this State, and engaging in the business of

selling, consigning, using, shipping, or distributing for the purpose

of sale within this State, any gasoline or any substitute therefor, or

combination thereof, for the privilege of carrying on such business

shall be subject to the payment of a license tax, which tax shall be

measured by and graduated in accordance with the volume of sales of

such oil company within the State. Every such oil company shall pay

to the State an amount of money equal to six (6) cents per gallon on all

gasoline, combinations thereof, or substitute therefor, sold or con

signed, used, shipped or distributed for the purpose of sale within

the State."
37 Brown v. Maryland, 12 Wheat. 419, 444, 6 L. ed. 678 (1827); Wel-

ton v. Missouri, 91 U. S. 275, 278, 23 L. ed. 347 (1816); Kehrer v.

Stewart, 197 U. S. 60, 65, 49 L. ed. 663 (1905).
38Coe v. Errol, 116 U. S. 517, 29 L. ed. 715 (1886); Adams Ex

press Co. v. Ohio, 165 U. S. 194, 20, 41 L. ed. 683 (1897); Galveston,

Harrisburg & S. A. Ry. Co. v. Texas, 210 U. S. 217, 227, 52 L. ed. 1031

(1908) ; Wells Fargo & Co. v. Nevada, 248 U. S. 165, 167, 63 L. ed. 190

(1918); Heisler v. Thomas Colliery Co., 260 TJ. S. 245, 259, 67 L. ed.

237 (1922); Sonneborn Bros. v. Cureton, 262 U. S. 506, 509, 515, 67

L. ed. 1095 (1923); New Jersey Bell Telephone Co. v. Tax Board, 280

U. S. 390, 395, 74 L. ed. 463 (1930).
39 New Jersey Bell Telephone Co. v. Tax Board, supra note 38.
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the sales 40 does not change the result in the instant case,
as the sales are still purely intrastate transaction. * * *41

The mere purchase of supplies or equipment for use in con

ducting a business which constitutes interstate commerce

is not so identified with that commerce as to make the sale
immune from a nondiscriminatory tax imposed by the
State upon intrastate dealers."42
The Federal statute43 which creates a conclusive pre

sumption that gifts made within two years of death were

made in contemplation of death, and hence subject to in
clusion in the gross estate, in computing the Federal estate
tax, was declared by the Supreme Court to be unconsti
tutional.44 Congress does have the power, it was held, to
create a rebuttable presumption that gifts made within a

period of two years prior to death are made in contempla
tion thereof. But the presumption here created is not of
that kind. It is made definitely conclusive, incapable of
being overcome by proof of the most positive character.
Thus stated the court found it violates the Fifth Amend
ment of the Constitution.45
The power of search without a warrant was under con

sideration in a case46 where such search was made of an
office room by prohibition agents, during which search they
opened, and examined and seized the contents of the desk-
drawers, waste-baskets, towel cabinets and other recep
tacles in the room. The Court held such search violated
the Fourth Amendment in that it constituted an explora
tory search made solely for the purpose of discovering, if
possible, evidence of the commission of crime. The agents
had a warrant charging certain persons with conspiracy
to sell liquor, and alleging that it was a part of such con-

� Panhandles Oil Co. v. Knox, 277 U. S. 218, 222, 72 L. ed. 857

(1928); Indian Motorcycle Co. v. United States, 283 U. S. 570, 574, 72

L. ed. 1277 (1931).
"Superior Oil Co. v. Mississippi, 280 U. S. 390, 395, 74 L. ed. 504

(1930).
�Helson v. Kentucky, 279 U. S. 245, 73 L. ed. 683 (1929), dif

ferentiated.
� Revenue Act of 1926, 44! Stat. 9, C. 27, � 302 (1926); 70 U. S. C.

Sup. V, Title 26, � 1094.
44 Heiner v. Donnan, No. 514.
� Schlesinger v. Wisconsin, 270 U. S. 230, 70 L. ed. 557 (1926);

Hoeper v. Tax Commn., 284 U. S. 206, 76 L. ed. 145 (1931).
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spiracy that such room be used for the carrying on of such
crime. Two of these persons were in the room at the time
of the search and were arrested, although at the time they
were committing no overt acts pursuant to the conspiracy
charged. The Court, however, denied that such search

might be made incident to the arrest, saying that an arrest
may not be used as a pretext to search for evidence.47
In a kindred case 48 the Court has considered whether the

protection afforded a "private dwelling" against search
without a warrant extends to a private garage on the same

city lot and used as a part of the resident premises. Counsel
for the petitioner contended there was no probable cause

for any belief of the prohibition agents that liquor was in
the garage. Through cracks underneath the door, the

agents were said to have claimed to have seen pasteboard
cartons which contained ordinary Mason jars. It is said
their testimony as to whether the odor of whisky was de
tected was contradictory.
In an action 49 involving the liability of common carriers

the question was whether a steamship company, or a rail
road company was liable for the loss of goods destroyed
by fire after the steamship company had placed the goods
on a wharf which it had leased from the wharf company
for transportation by the wharf company to the tracks of
the railroad company, but before the goods had been loaded
into cars on the wharf company's tracks by the employees
of such company. Under the evidence it was found that
the shipment prior to the fire had been placed under the

complete control of the wharf company to be handled ac

cording to its own convenience. The Court held that since
the shipment had been delivered to the wharf company
prior to the fire, the wharf company was a connecting car
rier, although not named as such in the bill of lading, and,
as such connecting carrier, was liable for the loss of the

goods while in its possession under a provision of the bill
of lading so providing. It could not avoid liability on the

ground that it was acting as the agent of the railroad com-

� United States v. Lefkowitz, No. 466.
47 Go-Bart Co. v. United States, 282 U. S. 344, 75 L. ed. 374 (1931).
48 Taylor v. United States, No. 693.
49 Galveston Wharf Co., et al., v. Galveston, Harrisburg & San An

tonio Ry. Co., et al., No. 411.
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pany, nor on the ground that under a provision of its filed
tariff it was liable only for negligence, since such provision
of the tariff could not vary its liability under the bill of
lading pursuant to which it was performing its service as

a connecting carrier. "The bill of lading, required to be
issued by the initial carrier upon an interstate shipment,
governs the entire transportation and this fixes the obliga
tions of all participating carriers to the extent that the
terms of the bill of lading are applicable and valid."50
Under such a bill of lading, each connecting carrier may
be sued for damages occuring while the goods are in its
possession, and its liability is fixed by the applicable terms
of the original bill. It may not vary the terms of the
through bill.51 In this instance the bill of lading provided
that the carrier in possession of the property described
shall be liable as at common law for any loss thereof or
damage thereto, except as hereinafter provided. The
Wharf Company became subject to the liability and did
not bring itself within any of the exceptions stated in
the bill.
The Court has consented to review a case52 involving

the rights of creditors against insolvent national banks,
where the depositor has deposited a check under the bank's
agreement to purchase bonds and charge their purchase
price against his deposit account, and the bank credits the
full amount of the deposit to its bond account without ac
tually purchasing the bonds. The creditor claims as a pre
ferred creditor under the augmentation of funds theory;
but irrespective of such augmentation, it is urged that the
cash in the bank at the time of the transaction was im

pressed with a trust for the full amount of the purchase
price of the bonds.53

Stating there was no augmentation of assets inasmuch
as the deposit balance was transferred only as a matter

so Ga. Fla. & Ala. Ry Co. v. Blish Milling Co., 241 U. S. 190, 194, 195,
60 L. ed. 948 (1916). See also, Kan. Southern Ry. Co. t. Carl, 227
U. S. 639, 648, 57 L. ed. 683 (1913); Great Northern Ry. Co. v. Gal-

breath Cattle Co., 271 U. S. 99, 102, 70 L>. ed. 854 (1926).
si Missouri, Kan. & Tex. Ry. Co. v. Ward, 244 U. S. 383, 387, 61 L. ed.

1213 (1917); Tex. & Pac. Ry. Co. v. Leatherwood, 250 U. S. 478, 480,
63 L. ed. 1096 (1919) ; Cobb v. Brown, 193 Fed. 958 (C. C. A. 1st, 1911).

52 Blakey, etc. v. Brinson, et al., No. 639.
53 Schumacher v. Brinson, 52 F. (2d) 821 (C. C. A. 4th, 1931).
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of bookkeeping from the depositor's account to the bond
account, the receiver urges that the depositor was only
a general creditor. He further contends that in the ab
sence of augmentation and a tracing of augmented assets
or the proceeds thereof to the receiver, there is no right
of preference. It was asserted that no segregation of funds
had taken place, that there was no trust relation but only
that of debtor-creditor between the bank and the de

positor.
A treasurer of a corporation raised the amounts and

forged the endorsements on a number of the corporation's
checks. Upon notice to the bank by the corporation the
bank recredited the amount of the checks to its account,
notwithstanding the request of the surety of the bank that
the bank refuse to recredit the corporation on the ground
of its negligence in allowing the treasurer to commit the

crime, and offering to defend the bank against any suit

brought against it for such loss. The bond of the surety
provided that it indemnified the bank against such loss,
and the question is whether the surety is liable to the bank
under these circumstances.54 The Court was of opinion that
the bank by relinquishing the claims it might have had

against the corporation impaired the surety's right of sub
rogation and thereby released the surety from the liability
on the indemnity bond. To quote the court, "Even though
we assume, as the court below held, that petitioner's liabil
ity attached on payment of the checks, and that respondent
had none the less suffered a loss even though it might be
able to recoup it from others,55 respondent was still under
a duty not to impair the rights which petitioner, upon pay
ment of its obligation, might enforce against third persons.
The failure to observe that duty, by stating an account
which relinquished all claims against its depositor,56 re

leased the petitioner from the liability which had already
accrued."57

54 Aetna Cas. & Surety Co. v. Phoenix Nat. Bank & Tr. Co. of Lex

ington, No. 413.
55 Champion Ice Mfg. etc., Co. v. Amer. Bonding & Tr. Co., 115 Ky.

863, 75 R. W. 197 (1903).
56 Greehaigh Co. v. Farmer's Nat. Bank, 266 Pa. 184, 188, 75 Atl.

260 (1910).
57 Sims v. Mutual Fire Ins. Co., 101 Wis. 586, 77 N. W. 908 (1899);

Illinois Automobile Agency r. Braun, 280 Pa. 550, 124 Atl. 691 (1924);
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Under Sec. 215 of the Criminal Code, U. S. C, Title 18,
Sec. 338,58 an indictment was had charging that the de
fendant deposited in the post office of a Pennsylvania city
a letter addressed to a corporation in the District of Colum
bia with the intent to defraud the corporation.59 There
was no allegation that the letter was in fact delivered to
the corporation in the District. On a motion in arrest of
judgment it was argued that the indictment failed to charge
an offense of which the court had jurisdiction. On appeal
the Supreme Court held the indictment was sufficient to
charge the commission in the District of the crime of caus
ing the letter to be delivered therein with such intent, in
view of the presumption that the letter was received by
the corporation 60 to which it was addressed in the absence
of a showing to the contrary. The Court declared the
fact that the indictment was inartificially drawn in that
the delivery of the letter in the District was not specifically
alleged was not ground for the motion in arrest of judg
ment. The true test of the sufficiency of an indictment,
under section 556 of Title 18 of the U. S. C, is not whether
it could have been made more definite and certain, but
whether it contains the elements of the offense intended to
be charged, and sufficiently apprises the defendant of what
he must be prepared to meet, and, in case any other pro
ceedings are taken against him for a similar offense,
whether the record shows with accuracy to what extent
he may plead a former acquittal or conviction.61
Observing the general rule "that witnesses, suitors, and

their attorneys, while in attendance in connection with the

American Surety Co. v. Ballman, 104 Fed. 634 (C. C. E. D., Mo., 1900);
Jones v. Bacon, 145 N. Y. 446, 450, 40 N. E. 216 (1895).

58 Sec. 215 of the Criminal Code, U. S. C, Title 18, � 338 : "Whoever,
having devised or intending to devise any scheme or artifice to de

fraud, * * * shall, for the purpose of executing such scheme or

artifice * * * or attempting so to do, place, or cause to be placed, any
letter * * * in any post-oifice, * * * to be sent or delivered by the post-
office establishment of the United States, * * * or shall knowingly
cause to be delivered by mail according to the direction thereon, * * *

any such letter, * * * shall be fined not more than $1,000, or im

prisoned not more than five years, or both."
59 Hagner et al. v. United States, No. 590.
eo Rosenthal v. Walker, 111 U. S. 186, 28 L. ed. 395 (1884).
6i Cochrane & Sayre v. United States, 157 U. S. 286, 39 L. ed. 704

(1895); Rosen v. United States, 161 U. S. 29, 40 L. ed. 606 (1896).
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conduct of one suit are immune from service of process in
another, is founded, not upon the convenience of the indi
viduals but of the court itself,"62 the Court declared, "It
follows that the privilege should not be enlarged beyond the
reason upon which it is founded, and that it should be ex

tended or withheld only as judicial necessities require."63
Applying this law, the Court held that where the defend

ant, in a suit to set aside certain conveyance as in fraud
of judgment creditors, transferred, pending the suit, a sub
stantial part of the property to her attorney in payment
of fees, the attorney, although a resident of another dis
trict in attendance at the trial for the purpose of repre
senting the defendant, was not immune from service of

process in an ancillary suit against the attorney to recover

the property transferred to him for the benefit of the

plaintiffs in the main suit.64 The general rule, observed by
the court was, therefore, not applicable to the service of

process on the attorney, inasmuch as compliance with the

process in the ancillary suit would not prevent his attend
ance in the principal suit and the granting of immunity
would not defeat and not aid the administration of justice
in such suit. The later suit was so much a part and con

tinuation of the earlier one that the jurisdiction of the
court over the first extended to the second without regard
to citizenship of the parties or the satisfaction of any other

jurisdictional requirements.65
In a case 66 where the complainant asked for the issuance

of an injunction to prevent the issuance of bids and the

construction of guide-levees, on the ground that it
would cause a large volume of water to flow over his land,
the Court held he was not entitled to the injunction, since

�2 Page Co. v. MacDonald, 261 U. S. 446, 67 L. ed. 737 (1923); Stew

art v. Ramsey, 242 U. S. 128, 61 L. ed. 192 (1916); Hale v. Wharton,
73 Fed. 739 (W. D. 1896, C. C. W. D. Mo.); Diamond v. Earle, 217

Mass., 499, 501, 105 N. E. 363 (1914); Parker v. March, 136 N. Y.

585, 32 N. E. 989 (1893).
63 Brooks v. The State, 3 Boyce 1, 79 Atl. 790 (1911); Netograph Co.

v. Scrugham, 197 N. Y. 377, 90 N. E. 962 (1910); Nichols v. Horton,
14 Fed. 327 (C. C. N. D. Iowa, E. D. 1882); Iron Dyke Copper Mining
Co. v. Iron Dyke R. R. Co., 132 Fed. 208 (C. C. D. Oregon, 1904).

64 Lamb v. Schmitt, Receiver, etc., No. 433.
65 Pacific R. R. of Missouri v. Mo. Pac. Ry. Co., Ill U. S. 505, 522,

28 L. ed. 498 (1884).
66 Hurley, et al. v. Kincaid, No. 457.
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he would have a complete and adequate remedy at law
under the Tucker Act, assuming; that the act of the Gov
ernment in constructing; the gnide-levees bordering the

Mississippi River does amount to a taking of the property.67
"The compensation which he may obtain in such a pro
ceeding will be the same as that which he might have been
awarded had the defendants instituted the condemnation
proceedings which it is contended the statute requires."
The Fifth Amendment does not entitle him to be paid in
advance of the taking.68 �

The question has been certified to the Supreme Court by
the Court of Claims to decide whether a bill signed by
President Hoover on March 5, 1930, after the final adjourn
ment of the 71st Congress on March 4, became a law of
the United States.69 The answer to the question depends
upon the construction to be placed on section 7 of Article
1 of the Constitution of the United States. The provision
declares that every bill which shall have been passed by
Congress "Shall, before it become a law, be presented to
the President of the United States ; if he approves he shall

sign, but if not he shall return it, with his objections to
that House in which it shall have originated. * * * It
further provides : If any bill shall not be returned by the
President within 10 days (Sundays excepted) after it shall
have been presented to him, the same shall be a law, in
like manner as if he had signed it, unless the Congress by
their adjournment prevent its return, in which case it
shall not be law." The Attorney General of the United
States advised the President at the time that it was unnec

essary to sign all bills within the final hour of adjournment.
J. C. M.

6? United States v. Great Falls Mfg. Co., 112 U. S. 645, 28 L. ed. 846

(1884) ; Great Falls Mfg. Co. v. Attorney General, 124 U. S. 581, 31 L.

ed. 527 (1888); Tempel v. United St.ates, 248 U. S. 121, 63 L. ed. 162

(1918); Marion & Rye Valley Ry. Co. v. United States, 270 U. S. 280,
70 L. ed. 585 (1926).
6�Crozier v. Krupp, 224 U. S. 290, 56 L. ed. 771 (1912); cf. Backus

v. Fort Street Union Depot Co., 169 U. S. 557, 42 L. ed. 853 (1898);
Bragg v. Weaver, 251 U. S. 57, 64 L. ed. 135. (1919); Joslin Mfg. Co.

v. City of Providence, 262 U. S. 668, 67 L. ed. 1167 (1923); Dohany
v. Rogers, 281 U. S. 326, 74 L. ed. 904 (1930).

69 Edwards v. United States, No. 790.
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NOTES
CONSTITUTIONAL LAW�Delegation of Powers; Flexible Tariff.

Chief Justice Marshall said in Wayman v. Southard i "The difference
between the departments undoubtedly is, that the legislature makes,
the executive executes, and the judiciary construes the law; but the
maker of the law may commit something to the discretion of the other
departments, and the precise boundary of this power is the subject of
delicate and difficult inquiry, into which a court of law will notj enter
unnecessarily."
Pursuant to this power which Congress unquestionably has, an act 2

was passed providing: "That in order to regulate the foreign com

merce of the United States and to put; into force and effect the policy
of the Congress by this Act intended, whenever the President, upon
investigation of the differences in costs of production of articles wholly
or in part the growth or product of the United States and of like or

similar articles wholly or in part the growth or product of competing
foreign countries, shall find it thereby shown that the duties fixed
in this Act do not equalize the said differences in costs of production
in the United States and the principal competing country he shall, by
such investigation, ascertain said differences and determine and pro
claim the changes in classifications or increases or decreases in any
rate of duty provided in this Act shown by said ascertained differences
in such cost of production necessary to equalize the same."

Upon making the necessary and prescribed investigations and on

ascertaining the required differences in the costs of production, etc.,
the President issued a proclamation which changed and altered the
duty on certain cheese. Prior to the issuance of this proclamation,
the duty on cheese had been regulated, and, since 1922, governed by a

regulation of Congress which prescribed that cheese and substitutes
therefor were taxable at 5 cents per pound butj not less than 25 per
cent ad valorem. The proclamation of the President raised the

specific duty from 5 cents to 7% cents and also raised the minimum
rate prescribed therein from 25 per cent ad valorem to 37% per cent
ad valorem.

The constitutionality of this proclamation was questioned in the

case of Fox River Butter Co. v. United States 4 in which case the court

sustained the protest against the proclamation^

HO Wheat (U. S.) 1, 46, 6 L. ed. 253 (1825).
2 42 Stat. 941 (1922), 19 U. S. C. (1926) � 153.
3 Under the Act of Congress, the President may consider (a) dif

ferences in production, including wages and material costs; (b) differ
ences in wholesale selling price; (c) privileges accorded the foreign
producer; (d) any other advantage or disadvantage in competition.
4Treas. Dec. 44667 (1931).
s The Fox River Butter Co. case was appealed by the Government and

argued and submitted for decision before the U. S. Court of Customs

and Patent Appeals at Washington, D. C. The Attorney General has
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The validity of flexible tariff was first tested in the case of Hampton
v. United States 5a decided April 9, 1928. Under the Tariff Act of Sep
tember 21, 1922, the President was authorized upon proper investiga
tion specifically provided for, to make such changes in any rate or

duty which he, the President, deemed necessary. Pursuant to this
power, the President ordered the duty on barium dioxide increased
from 4 to 6 cents per pound. The Act was attacked on the ground
that it was an invalid delegation of the power to tax. The Supreme
Court of The United States held that it was clearly within the power
of Congress to pass such a law.
This was the first time that the "flexible provisions" of the Fordney-

McCumber had been presented for judicial construction. Again the
question of proper extent of administrative action is raised. The dis
tinction as adopted by the court lies between the delegation of the
power to make a law, and the making of a law to delegate a power to
determine some fact or state of things upon which the law makes
its own action extendi The equalization feature can be submitted on

the constitutional side as an intelligible principle to which the Presi
dent must conform. Congress, therefore, had not allowed the executive
to make a new law, but he must merely be permitted to fill in the
blanks of an expressed policy, a detailed control of which would be
too inconvenient and impracticable for Congress to superintend.7
Hence, it cannot truthfully be said that the President and his as

sistant body are without any working basis whatever. Furthermore
the Act provides for a hearing in all cases. Thus, admitting that
there are many practical difficulties, one is forced to the conclusion
that the difference between this and other fact-finding bodies is purely
one of degree. A very close analogy to this is found in the rate making
powers of the Interstate Commerce Commission.s
One of the great functions conferred on Congress by the Federal

Constitution is the regulation of interstate commerce and the rates

to be exacted for passenger and merchandise traffic. The rates to be
fixed are myriad. If Congress were to be required to fix every rate,
it would be practically impossible to exercise the power at all. There

fore, common sense requires that in the fixing of such rates, Congress
may provide for a commission as it does.

The theory of the Hampton case is that the process is automatic and

self-enacting, so that when the President acts to carry out the will of

Congress, previously expressed in the formula, they, and not he, are

filed a statutory "Certificate of Importance" to the effect that the case

is of sufficient importance to go before the Supreme Court of the U. S.

Hence, it is very likely that the latter court will pass on this par
ticular point before many months have passed.

5a 276 U. S. 394, 72 L. ed. 624.
6 Oceanic Navigation Co. v. Stranahan, 214 U. S. 320, 53 L. ed. 1013

(1909); U. S. v. Grimaud 220 U. S. 506, 54 L. ed. 639 (1911).
7 A very similar clause as the one involved here which arose out of

the McKinley Tariff Act of 1890 was sustained in the case of Field v.

Clark 143 U. S. 649, 36 L. ed. 294 (1892).
8 1. C. C. v. Goodrich, 224 U. S. 194, 56 L. ed. 729 (1912).



502 GEORGETOWN LAW JOURNAL

legislating. He is supposed to be merely enforcing the statute ac

cording to Congressional will. It must be noted, however, that the
court held in the Fox River Butter Co. case that the Hampton case is
not controlling because in that case the court had before a state of

facts which involved only an increase of certain definite rates, whereas,
in the Fox River Butter Co. case, the President had added descriptive
words in addition to raising the rates. The court in the Fox River
Butter Co. case said:

"The grant of any power to the executive to take any part in
the legislative process must necessarily be carefully guarded and
confined, in order to preserve the express constitutional limita
tions of such power to Congress. Any implication or assumption
of such power to support or expand what has been already sus

tained as legal, implies a further impairment of the express con

stitutional limitation. There is no rule to justify the grant of
further power in such circumstances."

If the theory of the Hampton case can be carried further than

changing the rates as named and applied by Congress in the statute
then it is impossible to ascertain the legal limits beyond which such

delegation cannot go. If such legal limits cannot be stated, then the
constitutional limitations confining legislation to Congress ceases to

exist. Nothing remains to which it can apply. J. D. D.

CONSTITUTIONAL, LAW�Due Process; Police Power; Business
Affected With a Public Interest.

"When one becomes a member of society, he necessarily parts with

some rights or privileges which, as an individual not affected by his
relations to others, he might retain. This does not confer* power on

the whole people to control rights which are purely and exclusively
private, but it does authorize the establishment of laws requiring each

citizen to so conduct himself, and so use his property as not unneces

sarily to injure another. From this source come the police powers." 1

They are powers which are considered to necessarily have been vested

in a government formed by social compact since they are the very es

sence of government.2
Under its police power the State has the right to regulate persons,

property, and business to the extent of protecting public health, safety
and morals,3 and the modern trend is to extend this power to include

public welfare and convenience. Therefore, it has been held that a

State can prohibit the shipment of citrus fruit which is unfit for con

sumption,4 and prohibit persons from practicing medicine without a

i Munn v. Illinois, 9 U. S. 113, 24 L. ed. 77 (1876).
2 Mr. Chief Justice Taney in License Cases, 5 How. 583, "Police

powers are nothing more or less than the powers of government in
herent in every sovereignty, that is to say, the power to govern men

and things."
3 Stone v. Mississippi, 101 U. S. 814, 25 L. ed. 1079 (1879).

4Sligh v. Kirkwood, 237 U. S. 52, 35 Sup. Ct. 501, 59 L. ed. 835

(1915).
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license^ and prohibit vicious callings and regulate those which are not
vicious.s and prohibit the manufacture of oleomargarine,7 and prohibit
the use of shoddy in manufacturing comfortables,* and assess bank
deposits to form a depositor's guaranty fund,9 and regulate the work
ing hours of men employed in a dangerous, hazardous employment,"
and regulate maximum height of buildings," and enact comprehen
sive zoning regulations.12 Such regulations as these are held valid be
cause they are purely within the police power and will apply irrespec
tive of the character of the business. But before a State can regulate
the charges a business may make, or prohibit an individual from en

tering a business which is not- vicious, or regulate the wages to be paid
the employees of a business, it is held that the business must be "af
fected with a public interest."
This doctrine was laid down in Munn v. Illinois.� In this case the

legislature of the State of Illinois had passed a statute which fixed the
maximum charge that could be made by the owners of the grain eleva
tors in Chicago. The defendant was indicted for charging more than
the amount prescribed and his defense was that the business of main

taining grain elevators was a private one and that the statute in
question was unconstitutional in that it deprived him of property with
out due process of law. The court speaking through Chief Justice
Waite held that the business was "affected with a public interest" and

therefore, was subject to such regulation by the State. Chief Justice
Waite said, "Property does become clothed with a public interest when
used in a manner to make it of public consequence, and affect the

community at large. When, therefore, one devotes his property to a

use in which the public has an interest, he, in effect, grants to the

public an interest in that use and must submit to be controlled by the

public for the common good, to the extent of the interest he has thus

created. He may withdraw his grant by discontinuing the use; but

so long as he maintains the use, he must submit to the control." It

can be easily seen that this classification if taken literally is broad

enough to include almost all the larger business enterprises. As Mr.

Justice Field said in his dissenting opinion, "The public is interested

in the manufacture of cotton, woolen and silken fabrics, in the con-

s Dent v. West Virginia, 129 U. S. 114, 9 Sup. Ct. 231, 32 L. ed. 623

(1889).
6 Adams v. Tanner, 244 U. S. 590, 37 Sup. Ct. 662, 61 L. ed. 1336

(1917).
7 Powell v. Penn., 127 U. S. 678, 8 Sup. Ct. 992, 32 L. ed. 253 (1888).
8 Weaver v. Palmer Bros., 270 U. S. 402, 46 Sup. Ct. 320, 70 L. ed.

654 (1926).
9 Noble Bank v. Haskell, 219 U. S. 104, 31 Sup. Ct. 186, 55 L. ed. 112

(1911).
"Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 383, 42 L. ed. 780

(1898).
" Welch v. Swasey, 214 U. S. 91, 29 Sup. Ct. 567, 53 L. ed. 923 (1909).
12 Euclid v. Ambler Co., 272 U. S. 365, 47 Sup. Ct. 114, 71 L. ed. 303

(1926).
is Supra note 1.
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struction of machinery, in the printing and publication of books and
periodicals and in the making of utensils of every variety, useful and
ornamental; indeed, there is hardly an enterprise or business engaging
the attention and labor of any considerable portion of the community,
in which the public has not an interest." However, the fact that Chief
Justice Waite did not intend his words t,o have any sucu broad mean

ing is evident from his discussion of the business in question. He
based his decision that the grain elevators in Chicago were "affected
with a public interest" on the fact that due to their, location i* and
size they became a "virtual" monopoly. It may also be inferred from
his decision that he considered them to be a part of commerce and

transportation and thus subject to regulation by analogy to common

carriers.15 The expression "affected with a public Interest" which

Chief Justice Waite applied to the grain elevators was taken from an

article by Lord Hale 16 in which he said that a wharf, since it was the

only one at a particular location, was affected with a public interest

and thus subject to regulation, as to charges, by the Crown.

The decision in the Munn case was affirmed by the Supreme Court

five years later in Budd v. New York,1'' a case which involved identical

facts and conditions and in which the court based its decision on the

same grounds. Three years later a case involving grain elevators in

North Dakota18 arose and again the Supreme Court upheld the de

cision in the Munn case even though no monopoly existed. The de

cision was based purely on the ground of the importance of the busi

ness to the public. The same rule was applied in the case of Cotting v.

Kansas City Stockyards,19 where the Court, reasoning by analogy to

the Munn case, held that the business of conducting stockyards in

Kansas City was "affected with a public interest" and, therefore, could
be regulated, as to charges, by the State.

In German Alliance Insurance Co. v. Lewis 20 the rule was extended

to include fire insurance companies. Since the business of fire

insurance is such a far cry from the business of grain elevators

this decision served to make more perplexing than ever the

question of what businesses are "affected with a public interest,"
and what businesses are not. The decision seemed to rest on the

paramount importance of the fire insurance business to the public
and the court) intimated that it did not intend to broaden the in

terpretation of the rule laid down in the Munn case and said that its

decision should be restricted to the business in question.21

14 He said that they were located "in the gateway of commerce."
15 Chief Justice Waite stressed the fact that they had to be used in

transferring the grain from boats to trains and vice versa.

i� Lord Hale, De Jure Maris, 1 Harg. L. Tr. 6.

"143 U. S. 517, 12 Sup. Ct. 468, 36 L. ed. 247 (1891).
" Brass v. Stoeser, 153 U. S. 391, 14 Sup. Ct. 857, 38 L. id. 757 (1894).
19 183 U. S. 79, 22 Sup. Ct. 30, 46 L. ed. 92 (1901).
22 262 U. S. 522, 43 Sup. Ct. 630, 67 L. ed. 1103.
21 Mr. Justice McKenna seemed on the verge of laying down a rule

which would clarify matters when he said, "In some degree the pub
lic interest is concerned in every transaction between men, the sum
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Chief Justice Taft in Wolff v. Industrial Court,22 attempted to gather
together the loose threads and formulate a concrete standard for de

termining whether a business may be said to be "affected with a pub
lic interest." He divided the businesses which could be regulated into

three categories which are as follows:

"(1) Those which are carried on under the authority of a pub
lic grant of privileges which either expressly or impliedly imposes
the affirmative duty of rendering a public service demanded by any
member of the public. Such as the railroads, other common car
riers and public utilities.
"<2) Certain occupations, regarded as exceptional, the public in

terest attaching to which, recognized from earliest times, has sur
vived the period of arbitrary laws by Parliament or Colonial legis
latures for regulating all trades and callings. Such are those
of the keepers of inns, cabs and grist mills.
"(3) Businesses which though not public at their inception may

be fairly said to have risen to be such and have become subject
in consequence to some government regulation. They have come
to hold such a peculiar relation to the public that this is super
imposed upon them. In the language of the cases, the owner by
devoting his business to the public use, in effect grants the public
an interest in that use and subjects himself to public regulation
to the extent of that interest although the property continues to
belong to its private owner and to be entitled to protection ac

cordingly."

This meritorious attempt by Mr. Chief Justice Taft failed completely
to accomplish its purpose however. There had never been any ques
tion about the businesses which he put in his first two categories 23

and with regard to the businesses which he placed in his third
category, which were the ones that had caused the confusion, the sit
uation was still as perplexing as ever since the learned Chief Justice
merely repeated the words of Chief Justice Waite as laid down in the
Munn case.

At t^his point the State of New York enacted a statute which placed
a maximum charge on the resale of theatre tickets of fifty cents over

the value printed on the ticket. This statute was attacked on the

ground that the theatre business was a private one and, therefore, not
subject to such regulation. The Supreme Court held in this case 24

that the theatre business was not "affected with a public interest" and,
therefore, the charges it made on the public could not, be regulated.
Previous to this case the Supreme Court had uniformly held every

business brought before it for consideration to be "affected with a

of the transaction constituting the activities of life. But there is some

thing more special than this, something of more definite consequence,
which makes the public interest that justifies regulatory legislation,"
but he ended by saying, "We can best explain by examples."

22 262 U. S. 522, 43 Sup. Ct. 630, 67 L. Ed. 1103.
23 See Frost v. Corporation Commissioners, 278 U. S. 515, 49 Sup.

Ct. 235, 73 L. ed. 483, where it was held that a cotton gin is "affected

with a public interest" because of its close relation to a grist mill.
2* Tyson & Bro. v. Banton, 273 U. S. 418, 47 Sup. Ct. 426, 71 L. ed.

718 (1927).
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public interest." This was true to such an extent that in 1922 Mr.
Burdick 25 wrote, "Though it is declared to be fundamental that private
business may not be regulated, and may not be converted into public
business by legislative fiat we cert,ainly have a very liberal view taken
of what makes a business public in character, and we have the police
power put in these cases on a very broad foundation." But with the
Tyson case the Supreme Court suffered an abrupt reversal of senti
ment and in the two following cases which were brought before it
t,hey found that the business in question was not "affected with a

public interest."
In the case of Ribnik v. McBride 26 the question was whether a State

could regulate the charges made by employment agencies. The Supreme
Court held that such a business, though clearly of paramount interest
to the public, is not "affected with a public interest" and consequently
was not subject to regulation as to the charges it made for its serv

ice. This was followed by Williams v. Standard Oil Company,2'' where
it was held that charges made for gasoline could not be regulated be
cause the gasoline business is not "affected with a public interest."
Here again it can be seen that the gasoline business is clearly of para
mount interest to the public and it almost can be said that a "virtual"
monopoly exists. 28

The recent case to be decided on this point is New State Ice

Company v. Liebmann.2* In this case, the court following in line with
its recent decisions declared that the ice business in Oklahoma is not
"affected with a public interest." The legislature of the State of Okla
homa enacted a statute which prohibited persons from engaging in
the business of manufacturing ice who had not first obtained a license
from the corporation commission. The corporation commission was

authorized not to license any person unless they decided that an ice

factory was needed in the particular locality. Liebmann engaged in

the business without a license and the plaintiff brought a bill to re

strain him from continuing to do so, relying on the statute. Liebmann

contended that the statute was invalid as an unconstitutional inter

ference with a private business. The court held that the ice business

was not "affected with a publici interest," and declared the statute to

be unconstitutional. Mr. Justice Brandeis in an elaborate dissenting
opinion attacked the majority opinion on two grounds: First, he con

tended that the decision of the Oklahoma Legislature that the ice busi

ness was public in character was not, under the existing conditions, so
arbitrary and unreasonable as to justify the court in interferring;
and second, he declared the basis for the distinction made between

ordinary police regulations and regulations of charges, wages, etc.,

25 burdick, The Law of the American Constitution (1922).
26 277 U. S. 350, 48 Sup. Ct. 545, 72 L. ed. 913 (1928).
27 278 U. S. 235, 49 Sup. Ct. 115, 73 L. ed. 287 (1929).
28 Mr. Justice Sutherland, who delivered the majority opinion said

that, in deciding whether a business is affected with a public interest,
the character of the business controls, not the size of the business.

29 Decision handed down March 21, 1932.
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not to be sound, but based on "historical error." 30 He reasoned that
the doctrine should be discarded so as to allow states complete freedom
to experiment in legislation in an effort to remedy the present eco
nomic depression.si Although the Liebmann case did not involve the
regulation of charges the court treated it in the same manner as cases
which do and it is apparent that had it involved regulation of rates
their decision must necessarily have been the same since they held
that the business was not "affected with a public interest."
Notwithstanding the attacks on the doctrine of "affectation with a

public interest" by the liberal members of the Supreme Bench, it must
be said that it is a settled law and since it has survived for over half a
century it may be stated with reasonable certainty that it will not be
discarded in the near future. However, it is to be hoped that a test of
what constitutes a business "affected with a public interest," which
may be applied uniformly, will be formulated. The lee Company case
Las taken a step in this direction by setting forth three questions. (1)
Is the business of vital concern to the public? (2) Is the business of
such a necessary nature as to compel the public to resort for such serv

ice to the establishment which operates in their locality. (3) Are the
people of the locality in danger of being placed at the mercy of the
operator in respect of exorbitant charges and arbitrary control? If
these three questions can be answered in the affirmative, it will be
reasonably safe to conclude that the business is "affected with a pub
lic interest." J. E. P., Jr.

CONSTITUTIONAL. LAW�Search and Seizure; Probable Cause.

When can a search and seizure be made without a warrant? This
venerable question has caused no small percentage of the controversies
recently filling the Federal Courts. Particularly has any exactness of
formula been lacking in the right to search moving vehicles. Despite
the apparent adequacy and finality of the treatment of the subject of
the right to search an automobile by Chief Justice Taft in the Carroll
case,1 the permutations and combinations of its details have caused
no end of judicial decisions since that famous case.

In the Carroll case, the court held that "on reason and authority,
the true rule is that if search and seizure without a warrant are made

upon probable cause, that is, upon a belief, reasonably arising out of
the circumstances known to the seizing officer, that the automobile or

so In contending this Mr. Justice Brandeis reaffirmed the stand of
Mr. Justice Holmes, where he said, "The notion that a business is
clothed with a public interest and has been devoted to the public use

is little more than a fiction intended to beautify what is disagreeable
to the sufferers. The truth seems to be that, subject to compensation
when compensation is due, the legislature may forbid or restrict any
business when it has sufficient force of public opinion behind it."

31 See J. A. McClain, Jr., The Public Interest Concept, (1931), 15
Minn. L. Rev. 546; Hamilton, Affectation with a Public Interest

(1930), 39 Yale L. J. 1089; McAllister, Lord Hale and Business Af
fected with a Public Interest (1930), 43 Harv. L. Rev. 759.
i Carroll v. United States, 267 U. S. 132, 45 Sup. Ct. 280 (1925).
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other vehicle contains that which by law is subject to seizure and de
struction, the search and seizure is valid." The substance of this is
that a reasonable search and seizure is one that is made upon probable
cause.

It is to be borne in mind here, that throughout the history of the
Government of the United States application of the search and seizure
amendment has been made with a recognition of a difference between
the search of a building and of a vehicle.ia Certainly in a discouag-
ingly large number of cases the motorist would not feel inclined to
delay within the jurisdiction while a warrant is obtained.2
It is to be furthermore borne in mind that in a day of apparent

criminal-coddling, an attempted application of an adolescent science
to an age-weathered and inbred system of crime, together with a de
gree of rebellion, however may it be fostered by a majority or merely
by a vociferous minority, at the Eighteenth Amendment to the Con
stitution; for all of this belittling of law, it remains that the "Fourth
Amendment is to be construed in a manner which will conserve "pub
lic interests" as well as the interests and rights of individual cit
izens." 2� We emphasize the public interests because the "sob stories"
of the criminals have almost monopolized the Fourth Amendment to
that group of the population.
If a reasonable search is one made on probable cause, what then,

and where, is probable cause? Chief Justice Marshall in 1813 laid
down the rule that probable cause requires less evidence than neces

sary to justify condemnation, and that in all cases of seizure it has a

fixed and well-known meaning, importing a seizure made under "cir
cumstances which warrant suspicion." 3 To require proof justifying
condemnation would render the provision totally inoperative.
If the facts and circumstances before the officers are such as to war

rant a man of prudence and caution in believing that an offense has
been committed, it is sufficient. This rule comes from the Carroll
case and was approved in Dumbra v. United States* and in Husty v.

United States* The last case expressly points out that the officer need
not have "had before him legal evidence of the suspected act." It is

enough if there are "apparent facts" occurring under such "circum
stances" as to lead a "reasonable man" of prudence and discretion

to believe that a felony is being committed.

i� Supra n. 1.
2 See Underhill v. United States, 47 F. (2d) 891 (C. C. A. 10th 1931) :

"The officers would have been derelict in their duty if they had not

searched the car, for the defendant would have escaped if they had
tarried. If a search warrent is necessary here, the Government might
as well abandon all hope of enforcing the laws against transportation
of liquor."

2� Supra n. 1.
3 Locke v. United States, 7 Cranch (U. S.) 348; 3 L. ed. 364 (1813).

This case involved search of a ship engaged in smuggling.
* 268 U. S. 435, 45 Sup. Ct. 546 (1925).
5 282 U. S. 694, 51 Sup. Ct. 240 (1931).
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Thus, if "the Fourth Amendment does not denounce all searches and
seizures, but only such as are unreasonable," 6 and if the prudent man
doctrine of the Husty case is to determine what is reasonable, it be
comes necessary to determine (1) when there are apparent facts oc

curring under (2) sufficient substantiating circumstances to warrant
(3) a reasonable man's suspicions.
A clear illustration is found in the somewhat mechanical case of

United States, v. Murray? Officers operating on the Washington and
Baltimore Highway (U. S. Highway, No. 1) observed a light closed
car "riding high," that is to say, with its springs boosting its tonneau
noticeably more than customarily above the axle. The car was pro
ceeding towards Baltimore. Some few hours later it was seen return
ing, "riding level," but with no increase in the number of passengers.
The officers stopped the car, and when they did so they saw liquor,
partially concealed, in the car.

Here are a definite state of apparent facts. The car "rides high,"
and then "rides level," with the same number of passengers. And
this highway is notable as a liquor boulevard, whereon may be found
the various devices used to conceal the illegal traffic. As to the third
element, we have a man who is not only reasonable but intelligent.
It is this third qualification that is so often overlooked. The Fed

eral agents are highly trained technicians, skilled in their profession.
They are required to exercise an ever alert eye for suspicious signs.
They are dealing with cunning and must meet it with cunning. The
court observed in the Murray case that "while the appearance of the
blue Chevrolet car might have meant nothing to the ordinary ob

server, it had a special significance to Mr. Andrew, who by virtue of
his experience as a prohibition agent, had had occasion to study
the various devices used by 'bootleggers' to escape detection in the

transportation of liquor." Undoubtedly these agents learn to dis

tinguish the minutiae of details that constitute by aggregation grounds
for suspicion; and can it be reasonably held that the mere fact that
the average man would not have noticed the point detracts from the

actuality and substantialness of the suspicion in the agent? The �fact
of the suspicion exists as surely to the agent as does the musical

number's untrue note to the trained musician. Yet no one would dis

pute the musician's veracity or reasonableness, although the layman
had failed to sense the flaw.

That there must be a coupling of apparent facts with substantiating
circumstances, the cases of the United States v. Kaplan* and Furri-

cane et al. v. United States 9 demonstrate. In the Kaplan case the of

ficers saw defendants' car turn from the highway into a driveway.
From a distance of three hundred yards they watched defendants unload

sacks from the car, which sacks they concluded contained liquor. They
then instituted a search of the premises and found the sacks therein,
filled with bottles of liquor. The officers had never before seen the

e United States v. Rogato, 39 F. (2d) 171 (N. D. Pa. 1931).
?51 F. (2d) 516 (D. Md. 1931).
�47 F. (2d) 587 (C. C. A. 2d 1931).
�47 F. (2d) 677 (C. C. A. 7th, 1931).
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car. The court held that there was no probable cause, and that "in
any event (the officers) could not suspect that the contents of the
bags were intoxicating liquor."
But couple the above facts with a forewarning to watch for a car

of a certain description at a certain time. Supply the substantiating
circumstances, if it be willed to designate them as such. Then when

the car drives up and unloads such sacks as had been frequently found

to contain bootleg liquor, there exists probable cause. This last is the

Furricane case.

As suggested in the Murray case, supra, the courts are recognizing
that heretofore unsuspected details are worthy as a basis for prob
able cause. In the recent Volstead Truck Search and Seizure Cases,1'
the court took a step further. There were six of these cases decided at

one time.

The first group of these cases includes the first two of the six,
wherein the original search and seizure were made by State troopers.
In the first case, the only grounds for suspicion of any tangible qual
ity were that the truck in question had a Pennsylvania license on a

New Jersey highway. Otherwise it merely "appeared suspicious" to

the officer. He stopped it as a "night prowler," which was justifiable
in that jurisdiction. After the truck stopped, the police officer ap

proaching it smelled alcohol. In the second case, the trooper noticed
a strange light in the truck. Lights not being usually seen thus,
he observed it carefully and detected no smoke or flames. He testified
that he then had the truck stopped so he could advise the driver that

something seemed amiss. When the truck stopped, liquor was found.
In both cases after liquor was discovered, the troopers turned the out
fits over to the Federal authorities.
The account of these cases at first glance presents a thinly veiled

attempt to arrest suspected "bootleggers." It would be interesting to

know just what sort of suspicions were aroused by the appearance of

these trucks. In any event, the suspicion, technically, seems to be

grounded in State violation rather than Federal violation.

It is true that the Jersey troopers would probably be almost justified
in suspecting every second car operating on the highways.11 The in

creasing number of liquor transports have caused this, nor is it justi
fied to aver that the officers are infinitesimalizing in devising grounds
of suspicion, since the responsibility lies not with the officers, but
such suspicion is an inevitable outgrowth of a law so intimately asso

ciated with whispering and suspicion.
But it is not necessary to consider whether or not the troopers were

justified. There was no evidence of collusion between the Federal
authorities and the troopers, so the evidence is admissible in any
event.12

m United States v. Rogers, et al. (Volstead Search and Seizure Cases),
53 F. (2d) 874 (D. N. J. 1931).

11 In the Volstead Truck case it was said: "In determining probable
cause, the great volume of illicit beer traffic upon the Jersey highways,
its strategy . . . must be taken into consideration."

12 C/. Gambino v. United States, 275 U. S. 310, 72 L. ed. 293 (1927).
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The four others of these Volstead Truck cases involved arrests by
Federal agents. In one of them the officers stopped a truck that had
just left a saloon in Camden, New Jersey.i3 In the others the officers
stopped trucks answering descriptions, given to them by their super
iors, of vehicles to watch for and arrest. In two of them the officers
stopped the trucks and by inquiry of the drivers, were informed t|hat
the trucks contained liquor.
Undoubtedly there is less to go on in these last) four cases than

there was in the Murray case for example. It is not disclosed what
information the superior officers had concerning the trucks they di
rected the arresting officers to stop, nor is it known whether such in
formation was communicated to the said arresting officers. In other
words, there is no disclosure of whether the actual arresting officers
had the suspicion or the superiors who gave the orders, exclusively,
had it.
But in the two instances in which the drivers stated they had liquor,

they informed the officers that they were committing a felony. "At
that moment, irrespective of what passed before, the officers were

bound to search and seize as they did." u

In regard to the two cases where the drivers did not disclose their
cargo, the court considers "the information upon which the agents
acted was sufficiently accurate to enable them to apprehend the very
trucks described. Nothing more was necessary to constitute probable
cause." (Citing the Husty case, supra). However it seems clear that
there were no "apparent facts" here, except the appearance of the
trucks as described. It is as if in the Furricane case n� the search and
seizure had been made before the agents saw the suspicious sacks

unloaded. If the Husty case is to be followed, this search was not

justified, excepting only if there were some strongly suspicious infor
mation in the hands of the superior officers and the arresting officers

merely acted as their agents in the strictest sense of the word.

One particularly strong point of policy is stated by Justice Bourquin
handing down his decision in this case. He considers the tactics of
the accused in attempting to deride the officers and to put them prac-

" Cf. United States v. Miller, 47 F. (2d) 620 (S. D. N. Y. 1931), in
which the officer saw a truck being unloaded with barrels. He in

quired as to what was in the barrels, and was told that it was beer.

The court said: "It will be borne in mind that the question here is not

whether the agent was convinced beyond a reasonable doubt that the

defendant was committing a crime. It is whether he had probable
cause to believe that a crime was in the course of commission before

his eyes." Citing Carroll v. U. S. supra, and U. S. v. McGuire, 300 Fed.

98 (N. D. N. Y. 1924).
"C/. Flynn et al. v. United States, 50 F. (2d) 1021 (C. C. A. 7th,

1931). Defendants upon being questioned by officers as to what they
had in their car directed the officers to see for themselves. The court

said: "Inasmuch as the search was made upon the invitation of ap

pellants, they are thus precluded from saying that it was unreasonable

and violative of the Constitution."
!*� Supra note 9.
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tically on trial. This he considers "the favorite outdoor sport of old
John Barleycorn. ... If America is the most criminal country on

earth (and it is), if the laws herein are most, poorly enforced and
justice most weakly administered (and they are), the aforesaid re

prehensible treatment of officers of the law is a large contributing
cause."

He further observes that "in forty years of bench and bar the writer
has never known an innocent, man appeal to the unreasonable search
and seizure clause of the Constitution. That is true of cases in gen
eral, but no.w constantly and vociferously does old John invoke it and
demand its vindication in his behalf. It was designed to be a shield
of defense to the innocent; old John has converted it to a spear of
aggression for the guilty."
And who can say that these defendants are not seeking to be sup

ported on one protecting arm of the Constitution that they may sever

the other arm?
The Justice adds: "If the dead body of a human apparently mur

dered had been found in any of the instant cases, unreasonable search
and seizure would never have been thought of, much less have been
advanced in defense."
The truth expressed with such force cannot be overlooked. Of the

three elements of probable cause�viz., apparent facts, substantiating
circumstances, and the reasonableness of the officers�the one that
from these cases seems most deserving of deep consideration is the

third, to the end that encouragement through the courts be given them
for the development of such acumen as they have demonstrated their

ability to acquire, rather than continued forestalling of their efforts

by legal technicalities invoked by the criminal army in this nation.
And what can be said of the fact that all the agents found liquor in

every case mentioned in this discussion regardless of whether they
had "probable cause?" E. C. R.

INSURANCE�Accidental Means�Sunstroke.

According to the Federal decisions,! death by sunstroke is not by
accidental means within the double indemnity clause of an insurance

policy unless the exposure to the sun occurs by accident. Thus in the
recent case of Paist v. Aetna Life Insurance Company,2 the insured
died from sunstroke received while playing golf on a hot September
afternoon and his death was held to be not through "accidental means"
since he intended to do everything he did except: to be stricken. Nick-
man v. New York Life Insurance Company 3 decided in 1930, held that
sunstroke received in the ordinary course of a man's business, while

i Dozier v. Fidelity and Casualty Company, 46 Fed. 446 (C. C. W. D.

Mo.) 13 L. R. A. 114, (1891).
Nickman v. New York Life Insurance Company, 39 F. (2d) 763 (C.

C. A. 6th, 1930).
Paist v. Aetna Life Insurance Company 54 F. (2d) 393, (E. D. Pa.

1931).
2 Supra note 1. See Recent Decisions infra p. 535.
s Supra note 1.
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he was doing what he intended to do, in the way in which he in
tended, was not an "accidental cause" of death. In this case the in
sured met his death from sunstroke sustained while supervising the
roofing of one of his buildings. In both of these cases the exposure
to the sun was voluntary and as no mishap or accident was concur

rent with the exposure, the means cannot be said to be "accidental."
If in either case the exposure had been unforeseen and unexpected, if
an accident had preceded the exposure, e. g., if the insured's auto
mobile had broken down and he had been obliged to walk a consid
erable distance in the sun, then the means would be accidental.
Both of these cases regard as unessential the medical nature of

sunstroke, i. e., whether it is a disease or a bodily injury caused by
an external force, and base their decisions wholly on their interpreta
tion of the phrase "accidental means" in the policy. An earlier Fed
eral decision, Dozier v. Fidelity and Casualty Company1 in addition
to holding that death by sunstroke was not by accidental means, re
lied largely on the parent sunstroke case, Sinclair v. Maritime Pas
sengers Insurance Company 5 to conclude that sunstroke was a disease

and, therefore, was not sustained through external, violent and acci
dental means. In the Sinclair case the language of the policy covered

injuries received in consequence of any accident which should happen
to the insured upon any ocean, sea, river or lake. The insured was the

captain of a vessel and while attending to his duties, while his ship was

off the coast of India he received a sunstroke and died. The court
reviewed medical authorities which showed that sunstroke in its
essence is a form of disease. Then evidently regarding the two words
"disease" and "accident" as mutually exclusive, the court held that
since it was a disease produced by a known cause, it could not be con

sidered the result of an accidents It did not occur to the court that
a person may die from disease caused by an accident. Such a death
is regarded as one caused through violent, external and accidental
means.7 Granted that sunstroke according to technical medical analy
sis may be a pathological condition, it does not necessarily follow that
it cannot be sustained accidentally.
Paist v. Aetna Life Insurance Company 8 and Nickman v. New York

Life Insurance Company 9 waive this point and agree that to the aver-

4 Supra note 1.
5 3 El & El 476, 121 Eng. Reprint 1521 (1861).
B 2 Mat on Insurance, � 519, says of this case:

"There is a total misconception here of the nature of accident. The

proceeding from natural causes has nothing to do with the matter. All
events accidental or not so proceed. It is upon the element of fore
sight that the distinction really rests. Accidental is opposed to fore
seen or foreseeable by one of ordinary prudence and understanding
under the circumstances."

7 5 Couch on Insurance, sec. 1142, pp. 4005, 4006.
6 Cooley, Briefs on the Law of Insurance (2d. ed.) p. 5243.

2 Mat on Insurance, � 518 A.
8 Supra note 1.
9 Supra note 1.
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age person sunstroke is an occurrence of a violent nature caused by
an external force, but deny that it is an accidental means. This view
is based upon their interpretation of a United States Supreme Court

case, United States Mutual Association v. Barry ^ as to what con

stitutes an "accidental means." In that case the insured jumped from

a platform four or five feet from the ground and died thereafter as a

result of a displacement of the duodenum attributable to his descend

ing or alighting unexpectedly in such a manner as to twist or wrench

his body. The United States Supreme Court decided that the jury were

at liberty to find that the injury resulted from an accident but approved
the giving of an instruction "that if a result is such as follows from

ordinary means voluntarily employed: in a not unusual or unexpected
way, it cannot be called a result effected by accidental means, but

that if in the act which precedes the injury, something unforeseen,
unexpected, unusual occurs which produces the injury, then the injury
has resulted through accidental means."

In the sunstroke cases, but not in all cases 11 where death or injury
follows an act of the insured, the Federal courts have construed the

words "if a result is such as follows from ordinary means" to include

all results no matter how improbable or unforeseen. This broad mean

ing is deduced because of the absence of the limiting adverb "ordi

narily" before the verb "follows" and because of the next clause which

says that if there is something unforeseen in the act which produces
the injury then the injury has resulted through accidental means. In

other words, it is not enough that the result be accidental but the

means themselves, must be accidentally employed by the insured.

Whatever conflicting decisions the state courts may have given with

regard to "accidental means" where death or injury has followed a

voluntary act of the insured, the decided weight of authority seems

to be that death by sunstroke whether the exposure be voluntary or

unintended, is a death through violent external and accidental means,

Texas,12 New York,13 Illinois,14 Kentucky,^ Oklahoma,1^ Indiana,17

�1S1 U. S. 100, 9 S. Ct. 755, 33 L. ed 60 (1889).
11 See e. g. Mutual Life Insurance Company of New York v. Dodge

11 F. (2d) 486, (C. C. A. 4fh, 1926) in which the court used this case

as authority for a holding that an effect which cannot reasonably be

anticipated from the use of means which provided it, is provided by
"accidental means." The insured died from local administration of

novocaine preliminary to an operation, due to his unknown hyper-
susceptibility to such drug. His death was held to be caused through
"accidental means" which were declared to be means which produced
effects which were not their natural and probable consequences.

This definition of accidental means was also given in Western Com

mercial Travelers' Association v. Smith, 85 Fed. 401, 29 C. C. A. 223,
40 L. R. A. 653 (1898) in which it was held that death caused by
blood-poisoning resulting from an abrasion of the skin of a toe by a

new shoe, was effected through "accidental means."

6 Cooley Briefs on Insurance (2d ed.) at pages 5235 and 5241 also

regards United States Mutual Accident Association v. Barry as

authority for the definition of accidental means as those which produce
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Utah," and Minnesota,19 hold this view. In Pennsylvania,29 and
Georgia 21 it has been held that death by sunstroke under a policy in
cluding by a special clause, sunstroke, freezing and hydrophobia due
to external, violent and accidental means, no recovery can be had un
less there is some accident in the exposure. The Georgia case, how
ever, relied wholly on Bryant v. Continental Casualty Company22 a

Texas case which was later reversed.23 The Pennsylvania case con

taining a similar special indemnity provision, relied also on Bryant v.
Continental Casualty Company, and on Dozier v. Fidelity and Casualty
Company,2* and Sinclair v. Maritime Passengers Insurance Company,2*
cases which are authorities rather for the proposition that sunstroke
is a disease, than for the principle that sunstroke cannot happen
through accidental means. In a California case, Harloe v. California
State Life Insurance Company,2* where the insured went outside of
derrick where he worked under a sun when the temperature was ap
proximately 110 degrees, it was held that sunstroke was the natural

consequence of his act and hence was not accidental.
It is true that in some of these cases holding sunstroke is effected

by accidental means, there was a special provision expressly naming
sunstroke as within the terms of the policy if by external violent and
accidental means. This insertion by a special indemnity clause was

probably due to the holding in the Sinclair and Dozier cases that

sunstroke was a disease. The decisions in these cases lend a fortiori

effects which are not their natural and probable consequences.

The court in Higgins v. Midland Casualty Co. (Infra note 14) re

gard the ruling in the Barry ease as supporting the view that death
by sunstroke is by accidental means.
w Bryant v. Continental Casualty Co., 107 Texas 591 182 S. W. 673,

L. R. A. 1916 E, 945, Ann. Cas. 1918 A, 517 (1916).
13Gallagher v. Fidelity and Casualty Co. of New York, 148 N. Y. S.

1016, 163 App. Div. 556 (1914).
"Higgins v. Midland Casualty Co. 281 111. 431, 118 N. E. 11 (1917).
is Pack v. Prudential Casualty Co. 170 Ky. 47, 185 S. W. 496, L. R. A.

1916 E, 952 (1916).
ie Continental Casualty Co. v. Clark, 70 Okl. 187, 173 Pac. 453, L. R. A.

1918 F. 1007, (1918).
" Elsey v. Fidelity and Casualty Co. 187 Ind. 447, 120 N. E. 42, L. R.

A. 1918 F. 646 (1918) superseding (App.) 109 N. E. 413 (1915).
is Richards v. Standard Accident Insurance Co. 58 Utah 612, 200 Pac.

1017, 17 A. L. R. 1183 (1921).
19 Mather v. London G. and Acci. Co. 125 Minn. 186, 145 N. W. 963

(1914).
2�Semancik v. Continental Casualty Co. 56 Pa. Super. Ct. 392 (1914).
2i Continental Casualty Co. v. Pitman, 145 Ga. 641, 89 S. E. 716

(1916).
22 145 S. W. 636 (1912).
23 Supra note 12.
24 Supra note 1.
25 Supra note 5.
26 206 Cal. 141, 273 Pac. 560 (1928).
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force to the application of the doctrine where there is no express men

tion of sunstroke.
The modern decisions, state and Federal, are practically unanimous

in holding that sunstroke is not for insurance purposes a disease.
The only difference of opinion is in the interpretation of "accidental
means." 27 One view subscribed to by many cases even in some in
stances those of Federal courts on other means of death than by sun

stroke, is that "accidental means are those which produce effects which
are not their natural and probable consequences." The opposite view
is that "accidental means" require that there must be something un

foreseen, unusual and unexpected occurring in the act preceding the

injury, which produces the result.28 This theory would deny recovery
for any injury or death which results from a voluntary act of the in

sured no matter how improbable the result. The application of this
latter theory is restricted usually to injuries caused by the voluntary
act of the deceased and usually to cases in which there has been a

physical exertion on his part.29 It has no reference to instances in
which the injury is caused by another human agency. The reason

ing upon which the latter view is based seems casuistical. It absolutely
divorces cause and effect. The insured may have voluntarily and in

tentionally performed the act which produced the injury but he in

tended it as an end and not as the means of the injury. Hence the
means as such were not voluntary but accidental. To hold otherwise

is to isolate the act from any relation to the result.

The fairer doctrine would be to apply the first view of accidental

means, i. e., as those which produce effects which are not their nat

ural and probable consequences, to all injuries, including those fol

lowing a voluntary act of the insured. Insurance policies have always
been construed liberally in favor of the insured and the courts, in
cluding those of Federal jurisdictions, have attached great latitude

to the words "accidental means," where injury results from the act

of another person. Even though such other person intends to injure
the insured, in the absence of any negligence or misconduct on the

part of the insured, such injury or death is an accident within the

meaning of the insurance policy.39 This principle has been applied
where the insured was killed by robbers,3! by the enemy in battle,32
while engaged in an altercation with the person inflicting the injury,33
while preserving order during a strike 34 and in many other cases

where the injury was intended. Thus in the recent case of New York

27 See note (1913) 42 L. R. A. (N. S.) 562.
28 Couch on Insurance, sec. 1137 pp. 3970, 3973.
29 See cases p. 5240, 6 Cooley's Briefs on Insurance.
39 Ibidem p. 5246. 5 Couch on Insurance, sec. 1143.
31 See cases 6 Cooley op. cit. supra note 29, p. 5247.
32 State Life Insurance Company v. Allison, 269 Fed. 93 (C. C. A.

5th, 1920), 14 A. L. R. 412.

33Cooley op. cit. supra note 29, p. 5248.
34 Interstate Business Men's Acc. Ass'n. v. Lester 257 Fed. 225 (C. C.

A. 8th, 1919), certiorari denied, 250 U. S. 662, 40 S. Ct. 11, 63 L. ed.

1195 (1919).
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Life Insurance Co. v. Gustafson 35 death from a broken neck caused by
a violent blow on the chin from an opponent in a boxing match was
held to be from acidental cause.
There is a further objection to the decisions in the Federal sun

stroke cases than- the neglect to apply the broad meaning of -'acci
dental means." The courts in those cases have without any doubt at
all calmly assumed that the exposure to the sun constituted the
"means" of the injury. It would seem that the exposure is really a
conditio sine qua non rather than a proximate efficient cause of the
injury. Apart from any question ol foreseeability, why should going
about one's business in the open air be considered the means of an

injury by sunstroke, but not the means if hit by an automobile, or

by an antagonist in a boxing match? The purpose of accident insur
ance is to protect against unforeseen and unexpected injuries.
In decisions under Workmen's Compensation Acts sunstroke has

usually been regarded as an accidents and it has been held that even
where an employee became overcome by heat while working at em

ployer's lunch counter, he died from accidental injury.3?
T. J. F.

INTOXICATING LIQUORS�Forfeiture of Vehicles�Rights of
Lienors.

In a libel the United States sought the forfeiture of the yacht Mar-
delle, under the National Prohibition Act. At the trial the owner or

owners did not appear, and judgment of forfeiture was entered by de
fault. The shipbuilding company filed an intervening petition to
establish a lien upon the proceeds of the sale of the yacht for the
sum of $7,998, the original cost of the boat being but $9,000. The peti
tioner had delivered the boat to the owner only four weeks before she
was seized while engaged in violation of the National Prohibition Act,
but claimed his lien for alterations, materials and repairs.
The lower court found adverse facts in the testimony of witnesses,

and found that the petitioner was either attempting to recover the

purchase price of the boat, or that there was some cooperation or agree
ment between the petitioner and the owner of the boat to recover back

substantially the value of the boat which was forfeited, and for which
no direct claims by the owners could be maintained. The striking
point about the evidence was the absence of the name of the owner of
the boat, or any other person in authority found on it when it was

35 See Recent Decisions infra p.
se Walsh v. River Spinning Co., "1 R. I. 490, 103 Atl. 1025, 13 A. L. R.

956 (1918) ; Young v. Western Furniture and Mfg. Co., 11 Neb. 696,
164 N. W. 712, 714, L. R. A. 1918 B, 1001 (1917); Freeman v. Taggart
81 Ind. App. 610, 144 N. E. 556 (1924) ; Kullgnew v. C. W. Lundquist
Co., 172 Minn. 489, 216 N. W. 241 (1927); State v. District Court,
Ramsey County, 138 Minn. 250, 164 N. W. 916, L. R. A. 1918 F. 918

(1918).
37 Lane v. Horn and Hardart Baking Co., 21 Pa. 29, 104 Atl. 61, 13 A.

L. R. 963 (1918).
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seized. Held, that the petitioner had not sustained the burden of

proof, and that no maritime liens should be allowed because the ap

pellate court was also of the opinion that "material facts were with

held, and that there was cooperation between the intervener and an

other person or persons unknown to recover back by indirect methods

the value of the boat, and that the intervener knew the purpose for

which the boat was being constructed and the business in which she
was engaged." 1

The National Prohibition Act (Oct. 28, 1919, c.85, Title 2, Sec. 26, 41

Stat. 315) provides that "whenever intoxicating liquors transported or

possessed illegally shall be seized by an officer he shall take possession
of the vehicle and team or automobile, boat, air or water craft, or any
other conveyance, and shall arrest any person in charge thereof" and
that "the court upon the conviction of the person so arrested . . . shall

order a sale by public auction of the property seized, and the officer

making the sale, after deducting the expenses of keeping the property,
the fee for the seizure, and the cost of the sale, shall pay all liens, ac

cording to their priorities, which are established, by intervention or

otherwise at said hearing or in other proceedings brought for said

purpose, as being bona fide and as having been created without the

lienor having any notice that the carrying vehicle was being used or

was to be used for illegal transportation of liquor." Thus the Act

provides for the payment of all bona fide liens created without the

lienor having not,ice of the present or proposed illegal use of the

vehicle.

The courts strictly construe the above Act, and require positive proof
of good faith in the intervening lienor before they will allow him to

successfully assert his lien against the vehicle, as a right in rem.

Fortunately for many lienors, this point is comparatively easy to

establish where the circumstances clearly justify it; and it is also not

difficult to establish that such intervener did not act in good faith,
because it is a pure question of fact. In a recent case 2 in the District

Court, E. D., of New York, the owner of the auxiliary fishing schooner

Mary A. was found guilty of transportation of intoxicating liquor, and
a forfeiture of the vessel was ordered. Intervening lienors sought to
establish their respective liens on the vessel and her engines, arising
from furnishing fuel, equipment, material and repairs. The evidence

clearly showed complete good faith on the part of the interveners, as
well as a complete lack of knowledge on their part that the vessel was

being used or had been used for the illegal transportation of liquor.
The owner and captain had represented to the lienors that the vessel

was engaged in the fishing trade, the vessel itself having the appear

ance of being engaged in the transportation of fish. The court allowed

the interveners to assert their respective claims.

1 Crowninshield Shipbuilding Co. v. United States, 54 F. (2d) 879

(C. C. A. 1st, 1932).
2 The Mary A., 52 F. (2d) 982 (E. D. N. Y. 1931).
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The intervening lienor clearly has the burden of proving the good
faith. In a recent case decided by the Court of Appeals for the Fourth
Circuit 3 one of the interveners was the wife of the convicted prohibi
tion law violator. She was the owner and purchaser of the auto
mobile that had been seized, and the court said that "when the auto
mobile was captured while being used in the unlawful transportation
of liquor, the burden rested upon her to show, not only her owner

ship, but also good cause why the car should not be forfeited, i. e.,
that she was without notice and without knowledge of facts sufficient

to put her upon inquiry that it was being used in violating the law.
We think she did not meet that burden" and "there can be no ques
tion that the burden of proof rests upon an intervening lienor to estab
lish that the lien claimed is bona fide, and also that it was created
without notice that the vehicle was being used, or was to be used, in
violation of the statute."

The claimant of a lien on a vehicle seized under the Prohibition
Act as having been used for illegal transportation of liquor must
establish his claim by competent evidence. In the case of United
States v. Masters * the defendant was arrested for a liquor violation,
the carrier of the illicit liquor was an automobile, and the defendant

pleaded guilty. The intervener was the holder of a chattel mortgage
on the automobile to secure the sum of $1,500, evidenced by the note

of the defendant for that sum, and he prayed that the debt) and in

terest be paid from the proceeds of the sale of the automobile. The

note had no documentary stamps affixed thereto as required by the

Internal Revenue Act, and the chattel mortgage had not been recorded

or filed for record in the State of Iowa, the State in which the de

fendant and intervener both resided. The court held that the chattel

mortgage was not competent evidence of a bona fide lien, and that

the note was also inadmissible in evidence of such alleged lien be

cause it did not comply with the requisites of the Internal Revenue

Act.

The Prohibition Act provides that the court shall order the sale of

the vehicle used, and seized, "unless good cause to the contrary is

shown by the owner." What constitutes "good cause" for relieving the

vehicle from forfeiture rests in the discretion of the court. The case

generally followed is that of United States v. Kane 5 in which the

intervener contracted to sell an automobile to the defendant, to be

paid for in monthly installments. After the arrest of the defendant

for illegal transportation of liquor, the car was seized and later

ordered sold. The president of the intervening automobile company

3Shelliday et al. v. United States, 25 F. (2d) 372 (C. C. A. 4th

1928).
4 United States v. Masters, 264 Fed. 250 (E. D. Mo. 1920).
s United States v. Kane, 273 Fed. 275 (D. Mont. 1921).
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testified that he had no knowledge of the defendant's intention to use

the automobile for purposes of illegal transportation, but that he

probably would have sold it even if he had acquired such knowledge,
relying upon the insurance, and that he had no duty to inquire into
the contemplated use of the car nor into the reputation of the vendees.
The court refused to allow the claim of the intervener, holding that

"good cause" was not shown, and said that " 'good cause' is a term
that cannot be reduced to legal certainty, and vests discretion in the
court when it has statutory authority to do a thing on good cause

shown. . . . All these facts and circumstances, however it might be
were they not thus in combination, suffice to the conclusion that good
cause against the sale of the car has not been shown by the inter

vener, the owner." Thus, what constitutes "good cause" seems to vary
with the individual court, for it was said in United States v. Mont

gomery � that "an owner, who while retaining title in himself delivers
a car on conditional sale with power to use it in any way that the

buyer may desire, cannot escape a forfeiture if the buyer use it un

lawfully, by claiming that such unlawful use was without his knowl

edge. His remedy is not against the Government by reclaiming the

car, but against the buyer by collecting the remainder of the pur
chase price. An owner may show good cause if he shows that the

car was taken and used without his knowledge or consent; but where
he turns it over to another for a price, giving absolute control to

such other, he is not in a position to show "good cause" against a for

feiture, if the car be seized while unlawfully used in the transporta
tion of liquor, by asserting that such use was without his knowledge.
Any other construction of the statute would ignore a distinction which

the law itself seems to make."

The decision of the court in the Montgomery case seems based upon
the fact that the transaction between the parties involved a condi

tional sale of the automobile. However, despite the decision in that

case, the National Prohibition Act expressly protects the rights of

an innocent lienor or mortgagee, but makes no provision for the pro

tection of the interest of an innocent owner of the vehicle, so the

courts ordinarily protect him. In the case of United States v. Brock-

ley "< the facts showed that the owner of the vehicle had loaned it to

the violaters without any knowledge as to the purpose for which such

vehicle was to be employed. The court held that "without any other

attending circumstances, this is sufficient to warrant the court to

order its return. It might be otherwise if, from the reputation of the

person entrusted with the vehicle or circumstances attending his oc

cupation or employment, the inference would arise that the owners

had reason to suspect that their property might be used for the pur

pose for which it was employed."

6 United States v. Montgomery, 289 Fed. 125 (D. Ariz. 1923).
7 United States v. Brockley, 266 Fed. 1001 (M. D. Pa. 1920).
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It is only by express statutory provision that the government is
given the right to declare a forfeiture of automobiles used for pur
poses of transportation of illicit liquor, but such a power should not
be extended to work a forfeiture of the innocent and bona fide owner,
as was done in the Montgomery case. The Act merely requires that
the claim of the lienor shall be "bona fide and as having been created
without the lienor having any notice that the carrying vehicle was

being used or was to be used for illegal transportation of liquor," not
providing expressly that such lienor shall be under a duty of inquir
ing into the purposes for which the vehicle is to be used. Such duty
is imposed only by the courts, and it is clearly unnecessary for them
to require that the intervener must cause the future law violator to
bare all the facts about himself and his business in order to be able
to successfully claim his interest in the vehicle when such is seized.
Penal statutes should be strictly construed, and everyone is presumed
to obey the law. Although an active duty may be imposed, under the
decisions, business must be transacted with a reasonable celerity, and
an unreasonable burden should not be imposed upon the vendor.

W. F. P.

LANDLORD AND TENANT�Origin of the Relation; Their Mutual
Rights and Liabilities.

Nature of the relation. The easiest and most convenient point at
which to begin the history of the relation of landlord and tenant is

with the Norman Conquest in 1066. The effect of this conquest was to

vest in William a title to all the lands in England. It was of course

impossible for him to handle such a huge holding personally, so he

divided the kingdom among his immediate personal followers; and

they in turn parceled out their tracts among their own personal fol

lowers; and this process was repeated in a descending scale. These

holdings would be allotted upon some form of tenure, as knight serv
ice or frankalmoigne; and would be reciprocal in their effect; the al-

lotter giving protection to his tenant, and the tenant giving service

in return. These reciprocal relations ultimately culminated in the

king, forming, by a rough analogy, a huge pyramid; at the summit

was the king, who was, in legal contemplation, the owner of all the

land in England. Immediately under him were the great lords of the

kingdom, or tenants in capite. Under the tenants in capite were the

various grades of intermediate or mesne tenants, and at the bottom

of the pyramid may be said to be the tenants who were in actual

occupation of the land, either personally or by their servants. Thus,
with the exception of the highest and lowest grades, each person oc

cupied a double relation. He was a tenant to the person above him,
and a lord to the person below him.

The creation of this relation of lord and tenant was accompanied
by certain formalities which seem to have been regarded as of great
significance, viz., the doing of homage and swearing of fealty. In the

former, the tenant knelt bareheaded and ungirt before his lord and

acknowledged that he became the lord's man, and that he would faith-
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fully perform his obligations as tenant. In the latter the tenant stood
before the lord and solemnly swore that he would bear faith and per
form his obligations as a loyal tenant. Thus, the earliest relations of
landlord and tenant consisted in the performance of some service to

the lord, in return for the use of the land. An evil arising from this

was subinfeudation, which, however, was subsequently cured by the

statute of Quia Bmptores in 1290, providing that every free man

might sell his tenement or any part of it, but that the transferee

should hold of the same lord and by the same services of whom and

by which the transferrer held, the services being apportioned in case

a part only of the land was sold. Upon the death of the tenant, his
rights passed to his heir or heirs, provided the tenant had an estate

of inheritance, as it was called�that is, an estate which, by the terms

of the grant, would pass to his heirs. This descent of lands was abso

lutely fixed by law, and the tenant had usually no power, by the mak

ing of a will, to defeat the rights of the heir, though this was allowed

by custom in some parts of the kingdom. The heir was, except when
there was a custom to the contrary, the eldest son of the deceased
tenant.

The most distinctive feature of the law of land as established in

England, and from there brought to this country, is the doctrine

of estates, by which the rights of possession and enjoyment are rend

ered capable of division according to time. "The total or indefinite

extension, as to duration, of property in land, may thus be portioned
out by means of successive intervals of use into separate properties,
measuring by terms of years, or of lives, or other specified times or

events of certain or uncertain occurrence." i In this manner are pro
duced the various estates in land. These estates are divided into free

hold estates, and estates less than freehold. Of the latter class, an

estate for years probably existed as far back as the Norman Conquest,
but was not regarded as an estate in land, the owner of such an estate
was considered as merely having a right of action against the lessor
in case of wrongful ejection by the latter, while, as against persons
other than the lessor, who ejected him, he had no remedy whatever
unless he could induce the lessor to sue and recover the land for
him. In other words, his rights were strictly in personam, and not in

rem. This was changed by the writ of ejectione firmae, which later

became ejectment, which considered the interest of a grantee for years
not as a mere right of action resting on a covenant by the lessor, but
as a right of property enforceable against wrongdoers by a remedy
analogous to that to .which the owner of a freehold is entitled. The

interest of the lessee was, however, always regarded as a quasi-chattel,
and was accordingly susceptible of being disposed of by will even be

fore freehold interests could be so disposed of, and it became settled
law that such an interest would not pass to the heir or devisee as real

estate, hut would always pass to the personal representatives, to be ad

ministered with the other chattels. Consequently such interests have

always been classed as personal, and not real property, even though
the estate be limited to endure foi thousand years, and have, to-

1 1 Tiffany, Landlord & Tenant.
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gether with other similar estates of less duration, borne the generic
term of chattels real.
Creation of the relation of landlord and tenant. An estate may

be created in two ways, (1) by express agreement, (2) by operation
of law. By express agreement or lease an instrument is drawn up
which states an intention to transfer the possession of certain prop
erty for a fixed time. Upon the making of the lease, the lessee is con

sidered as in possession of the premises, and the lessor as having an

estate of reversion, i. e. the estate reverts to him after the termina
tion of the estate created by the lease. Originally, the lessee had to
make an actual entry upon the premises before he had any estate, but
this was changed by the Statute of Uses. The lessor is not entitled to

present possession of the land, therefore he cannot maintain any of
the possessory actions against trespassers to the land, unless they do
some damage to his reversionary interest, under which circumstances
he may maintain an action on the case. An exception to this rule is
where the tenant is holding at will only. The law considers such an

estate so indefinite and uncertain that it allows the lessor to bring
action against trespassers. The lessee has absolute control over the
land and may maintain an action for infringement or disturbance of
his possession, even against the landlord himself, unless the latter
enters by leave of the lessee, as in pursuance of some covenant to

repair.
The creation of an estate by operation of law may take place in

three ways: (1) By a general letting for an indefinite period and the

payment of an annual rent or a rent that is referable to an annual
rental.2 (In legal contemplation, a general letting of premises, with
out any mention of time, creates only an estate at will, which, by the

payment of the annual rental is converted into an estate from year

to year by operation of law). (2) An estate is also created where the

tenant enters into possession of the land under a defective lease for

years, and under which he pays an annual rent or a rental that is

referable to an annual rent. The lease may be defective insofar as

it would not be in writing as required by the Statute of Frauds, and
therefore the tenant would be holding at will only, but by the pay

ment of the rent he would become a tenant from year to year.3 In

Massachusetts, however, this doctrine does not apply because of a

peculiar statute which does away with estates from year to year, and

makes them estates at will only, and expressly prohibits their being
considered as anything else, either in law or in equity.* By the bet

ter view, the Statute of Frauds only applies to estates created by

specific agreement, and does not apply to estates created by operation
of law, therefore an estate created by operation of law does not re

quire a writing. (3) An estate may be created by operation of law

where a tenant for years wrongfully holds over. By the weight of

American authority, if a tenant holds over without any new contract,
it is optional with the landlord to treat him as a trespasser, or as a

2 Richardson v. Langridge, 4 Taunt. 128 (1811).
3 Barlow v. Wainwright, 22 Vt. 88 (1849).
4 Ellis v. Paige, 1 Pick. (Mass.) 43 (1822).
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tenant for year to year, in case the prior term was for a year or longer ;
and if the prior term was shorter than a year, then from term to term,
according to such shorter term ; an election to treat him as tenant, how
ever, being inferable from any unreasonable delay to proceed against
him as a trespasser, as well as from words and acts directly recogniz
ing him as a tenant. It is an implication of law, operating regard
less of the tenant's consent.5 In New York State a statute provides
that a retention of possession due to sickness is not a holding over.

If a tenant, intending to remove on the expiration of his term, is

prevented by being obliged to retain a room in the house for a few

days, on account of the sickness of a member of his family, it is not
a holding over within the meaning of the rule which permits the

landlord to continue the lease and recover rent for another term. As
was said by the New York Court of Appeals, "If the tenant's removal
at the expiration of his term is rendered impossible by inevitable ac

cident or the act of God, he is excused for his omission to surrender
the premises, at least so far as it creates a liability for a year's rent

is concerned." B In England, Massachusetts and Missouri the rule is
denied altogether, the courts in those jurisdictions deciding that by a

holding over the tenant becomes simply a tenant at sufferance, and
cannot be held for another year or term without his assent, express or

implied.7 In the majority of jurisdictions, it is held that where the

lease gives the tenant an option to renew or extend for a definite term,
holding over by consent amounts to an election to hold for that ex

tended term.8

A lease may be transferred in two ways, (1) by a voluntary act of

the lessee, inter vivos, (2) by operation of law, as upon the death of

the lessee or by bankruptcy proceedings against him. The voluntary act

may take the form of an assignment or a sub-lease. In the case of an

assignment the lessee transfers all his rights and interests in the

land, and the assignee takes the benefit of those rights, and also sub

ject to any condition or covenants by which the lessee held. On the

other hand, a sub-lease only transfers a lesser estate than the lessee

owns, reserving a reversion to the lessee. If there is a covenant or con

dition in a lease restricting the alienation of the estate, such covenant

or condition will be held valid, but will be strictly construed. Accord

ingly, a covenant or condition not to assign is not broken by the making
of a sub-lease,9 and the weight of authority is to the effect that a coven

ant not to sub-let is not broken by an assignment." To come within

such restrictions there must be a transfer of the legal title. Thus a

contract for the sale of the leasehold, though this vests an equitable

5 Providence Bank v. Hall, 16 R. I. 154, 13 Atl. 122 (1888).
eHerter v. Mullen, 159 N. Y. 28, 53 N. E. 700 (1899).
7Dougal v. McCarty, 1 Q. B. 736 (1893).
8McBrier v. Marshall, 126 Pa. St. 390, 17 Atl. 647 (1889).
s Crusoe v. Bugby, 3 Wils., K. B., 234, 2 W. Bl. 766; cf. Moore v.

Guardian Trust Co., 173 Mo. 218, 73 S. W. 143 (1903).
"Field v. Mills, 33 N. J. Law 254 (1869). But cf. Austin v. Harris, 76

Mass. 296 (1858).
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interest in the vendee, was not regarded within the prohibition," and
a covenant by the lessee to stand possessed of the premises for an

other person, who enters into possession, has been regarded in the
same way."
Contractual liabilities between the parties. One taking a lease

of property stands in the position of purchaser and the rule of caveat
emptor applies. There is no contract or condition implied by the law
on the demise of real property only that it is lit for the purpose for
which it, is let, as in the case of implied warranty as to food. It is
deemed better to leave the parties in every case to protect their in
terests by proper stipulations and if they intend a lease to be void by
reason of any unfitness in the subject, for the purpose intended, they
should express that intent."

Massachusetts makes an exception to this rule in the case of a fur
nished home, holding that in a lease for a completely furnished dwell

ing house there is an implied agreement that the house is fit for habi
tation." This is a sensible exception, because it should be within
the contemplation of the parties, that when a person leases a fur

nished house, they are going to occupy it without having the same

inspection as in an unfurnished house. Such leases are generally
for immediate occupancy and the lessee has a right to assume that the

premises are fit for habitation. However, this exception is followed
only in Massachusetts and in England. The doctrine of Hart v. Wind
sor1** was denied for the first time in a very recent case where the
lessee of an apartment found vermin in it. It was impossible to rid the

apartment of the vermin, because they would continue to come through
from other apartments. The court held the lessee was excused from

paying rent, making an exception to the rule in the above case, by
holding that such a doctrine does not apply in t,he case of an unfur

nished apartment.15 The court seemed to base its decision on the

ground that the tenant did not have control of the whole premises,
and had no right or duty to go into other apartments in his efforts to

exterminate the vermin. This is another sensible exception, because

the nuisance is beyond the tenant's power to attempt to control. How

ever, it remains to be seen how many jurisdictions will follow the

Minnesota court in engrafting this exception to a rule that has been

followed since 1843, when, it must be remembered, apartments were

not in vogue.
Repairs. In the absence of any express contract the landlord is un

der no duty to repair the premises. On the other hand, the tenant is

not bound to execute substantial repairs,16 although he is under a duty
to keep the premises in statu quo, so that he may return them at the

"West v. Dobb, L. R. 5 Q. B. 460; Livingston v. Stickles, 7 Hill

(N. Y.) 253 (1843).
"Gentle v. Faulkner, 2 Q. B. 267 (1900).
"Hart v. Windsor, 12 M. & W. 68 (1843).
"Ingalls v. Hobbs, 156 Mass. 348, 31 N. E. 386 (1892).
"" Supra note 13.
"Delamater v. Foremen, � Minn. �, 239 N. W. 148 (1931).
"Johnson v. Dixon, 1 Daly 178 (N. Y.)
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end of the lease in as good a condition as they were at the beginning,
ordinary wear and tear excepted."
Waste. Needless to say, the tenant is liable for any voluntary waste

committed by him to the damage of the landlord's reversion. In Eng
land a tenant for years is responsible for permissive waste, though
in this country, both the tenant for life and the tenant for years are

held liable for permissive waste, whether committed by themselves or

by a stranger.13
Covenants. The covenants of a lease are independent, and, generally

speaking, the breach of a covenant by either party will not excuse full

performance on the part of the other party.19 A tenant may, however,
be relieved from liability to pay rent where the landlord refuses to per
form covenants of repair, and by reason thereof, the premises become

uninhabitable. This is technically called a constructive eviction,
though the tenant must actually move out to have it operate.29 Where

there is an eviction by the landlord, the tenant is only relieved from

his liability to pay rent.21 He is still bound to perform any other cov

enants in the lease, and this is true whether the eviction was from the

whole of the premises, or from only a part thereof. But, where the

tenant is evicted by a title paramount, that relieves him from the

performance of all his covenants.

Tort liabilities between the parties. Since the tenant is bound

to inspect beforehand, and is subject to the rule of caveat emptor, and
the landlord owes no duty to repair, the latter is, in general, not liable
for injuries to the tenant or his property resulting from the con

struction or condition of the demised premises. This rule, however, is
subject to the exception, that in regard to hidden defects existing at

the time of the making of the lease, and of which the lessor had

knowledge, he is bound to communicate such information to the ten

ant, otherwise if the tenant is injured the landlord may be held liable

in damages. The landlord may also be liable, where, though not bound

by any covenant, he voluntarily undertakes to make repairs, and does

it in such a negligent manner that the tenant subsequently suffers

injury thereby.22 Considering now the liability of the landlord for

injuries to persons other than the tenant, rightfully on the premises
by the tenant's request or permission, we shall find that ordinarily,
at least, if not ln every case, the landlord is liable in so far as he

would be to the tenant, and no further.23 The guest of a tenant is so

identified with the tenant that his right of recovery for injury as

against the landlord is the same as that of the tenant if he suffers in

jury. But where premises are leased for public or semi-public pur

poses, and at the time of the making of the lease, conditions exist

which render the premises unsafe for the purpose intended, or con-

" Gott & Farquharson v. Gandi, 2 E. & B. 845 (1853).
13 Fay v. Brewer, 3 Pick. (Mass.) 203 (1825).
"Leavitt v. Fletcher, 109 Allen (Mass.) 119 (1865).
2�McCardell v. Williams, 19 R. I. 701, 36 Atl. 719 (1897).
21 Morrison v. Chadwick, 7 C. B. 266 (1849).
22Murrell v. Crawford, 102 Kan. 118, 169 Pac. 561 (1918).
23Fraser v. Kruger, 298 Fed. 693 (C. C. A. 8th 1924).
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stitute a nuisance, and the landlord knows or by the exercise of reason
able care ought to know of the conditions making the premises
dangerous for the purpose intended, and a third party suffers injury on

account thereof, the landlord is liable, because the third person is
there at the invitation of the landlord, as well as of the tenant.24
The breach by the landlord of his contract to repair will not ordi

narily entitle the lessee, his family, servants or guests, personally in
jured from a defect due to failure to repair, to recover indemnity for
such injury, whether in contract or in tort, since such damages are too
remote.25 It must be said, though, that there is a substantial split of
authority on this point. Until the landlord is put upon notice that
rented premises are out of repair, he is not liable in damages for fail
ure to make such necessary repairs.26
The liability of the tenant for injuries to third persons caused by

defects or dangerous conditions existing in connection with the prem
ises is that of any occupant of land. He is, as regards persons who

may come on the premises by his express or implied invitation, bound
to exercise reasonable diligence to prevent injuries to such persons,27
while as to mere licensees or trespassers, he is, apparently, bound only
to refrain from such acts as indicate a reckless indifference to their
safety. As a general rule the responsibility of the lessor or lessee as

respects injury to third persons depends upon who had the possession
and control of that part of the premises where the injury occurred.
Thus in the case of a demise of the whole premises the lessee is

primarily liable for any injury to third persons. It has been held,
however, that where the lessor has covenanted to repair the premises,
the lessee may show this so as to make the lessor primarily liable, and
in this way prevent circuity of action.28 Where there is a division of
the premises and several tenants are in possession, as in apartment
houses, we have a divided liability the lessor being held responsible
for the reasonably safe condition of the approaches, halls, and elevators

remaining under his control, and which are used by his tenants in

the apartments or other parts of the building which are in the control

of the tenant, the lessor is not liable for any dangerous conditions

which may exist, other than latent defects existing at the time of mak

ing the lease and of which he had knowledge. According to the weight
of authority, there is no duty on the part of the landlord to his tenant

to remove from the roofs, steps or walks, snow or ice which naturally
accumulates thereon, and he is not liable for injuries caused thereby.29
The sidewalks appurtenant to a building are held not to be an approach
as within the rule pertaining to the landlords duty in respect to com

mon passageways.30 The tenant will in such cases, be liable for the

24 Fraser v. Kruger, supra note 23.
25 Jordan v. Miller, 179 N. C. 73, 101 S. E. 550 (1919).
26 Augusta-Aiken Ry. Co. v. Hafer, 147 Ga. 372, 94 S. E. 252 (1917).
27Mellen v. Merrill, 126 Mass. 545, 30 Am. Rep. 615 (1879).
28 Payne v. Rogers, 2 H. Bl. 349 (1794) ; cf. Barron v. Liedfoff 95

Minn. 474, 104 N. W. 289 (1905).
29Lumley v. Backus Mfg. Co., 73 Fed. 767 (C. C. A. 2d 1896).
sovalin v. Jewell, 88 Conn. 151, 90 Atl. 36 (1914).
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injuries resulting by reason of the snow or ice upon the sidewalk due
to his negligence.si or resulting from defective conditions in said walk
due to his negligence in properly maintaining coalholes.sa vaults,33 cel
lar, or areaways.34
Termination of the relation. An estate may be terminated (1) by

the natural expiration of the lease; (2) by surrender, either by ex

press agreement between the parties; or (3) by operation of law. As
to the first method very little need be said. The relation is terminated
by the effluxion of time. As to the other method, surrender, it may be
effected by the landlord and tenant agreeing to abandon the lease at
any time before the specified expiration of the same. No particular
form is required, but under the Statute of Frauds it must be in writ
ing to be valid. The surrender by operation of law does not have to
be in writing and may take one of two forms; (a) it is affected by the
acceptance of a new lease of the premises from the lessor, for a whole
or a part of the time embraced in the former one, because it neces

sarily implies a determination and surrender of that, lease; otherwise
the lessor would be unable to make the second lease, or the lessee to
enjoy it, and it is therefore but reasonable to presume both parties
intend to waive and relinquish the benefit of the first one. It need not
be in writing but- it must be a valid lease, otherwise it has no effect on
the first one.35 Also, the old tenant must actually give up possession
to the new tenant at or about the time of the grant of the new lease
to which he assents, or there will be no surrender by operation of law.36
The new lease may be made to the old tenant, or to the old tenant and
some third party, or to some third party alone. We must be careful,
however, not to confuse a new lease with an assignment of the old
one, because the law is well settled that a mere assignment of a lease
and the acceptance of rent by the lessor from the assignee does not
preclude the lessor from maintaining an action of covenant against the
lessee on his covenant for the payment of rent.s?

(b) The second form of surrender by operation of law is a change
of possession with intent to effect a surrender. The change may be
actual, or symbolical, as the delivery of a key. If a lessee assigns over

his interest, and the lessor accepts the assignee as a tenant, the privity
of estate is thereby destroyed, and on that ground it is not competent
for the lessor to bring an action of debt against the lessee.ss The

necessary change of possession may be effected by a change between
the landlord and tenant, or between the tenant and some third person
with the consent of the landlord. The weight of authority also holds
that the intention to surrender may precede or follow the actual change
of possession. Many interesting questions arise under the subject of

siStefani v. Freshman, 232 Mass. 354, 122 N. E. 293 (1919).
saciapp v. Donaldson, 195 Mass. 39, 80 N. E. 846 (1907).
33Runyon v. Los Angeles, 40 Cal. A. 383, 180 Pac. 837 (1919).
34DufBn v. Dawson, 211 Pa. 593, 61 Atl. 76 (1903).
35 Schieffelin v. Carpenter et al., 15 Wend. (N. Y.), 400 (1836).
ssNickells v. Atherstone, 10 Q. B. 944 (1847).
37 Adams v. Burke, 21 R. I. 126, 42 Atl. 515 (1898).
ss Thomas v. Cook, 2 B. & Aid. 119 (1818).
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symbolical surrender. May the tenant just mail the key to his land
lord and thus terminate the lease any time he sees fit;? What are the

rights and duties of both parties in respect to the premises from the
time of the attempted surrender until the time the lease should have

expired? The majority rule holds that unless both parties assent to
the giving up of the contract, it cannot be broken by throwing the

keys on the landlord's floor or mailing them to him. Also, that it
does not constitute a surrender or an acceptance by the landlord that
he takes possession of the property, looks after it, and rents it, pro
vided he continues to hold the former tenant answerable for the rent,
because such conduct is for the benefit of both parties.ss It provides
the landlord with a tenant and puts his premises into occupancy, and
at the same time it reduces the damages recoverable against the former

tenant, as the rent of the second tenant is applied to what the first
tenant would owe from the time of his breach of the lease until the
time set for its natural expiration. Therefore, the longer the second

tenant holds, the smaller will become the amount due from the first
tenant to the landlord. It must be understood, however, that the
landlord is under no obligation to mitigate damages when the tenant

wrongfully leaves. He may leave them idle and make no effort to
relet them. When he relets them, he does so at his peril, and must
be very careful to notify the former tenant of what he is doing, and
that he still holds him answerable for the rent, otherwise it will operate
as a surrender. This is not a unanimous doctrine, as some states hold
that the landlord cannot make a new lease without it operating as a

surrender.4" In such states the danger of effecting a surrender may be
avoided by putting a clause in the lease to the effect that upon aban
donment of the premises by the tenant, the landlord may relet the
same without releasing the tenant from the payment of the rent.

J. A. B., Jr.

3�Auer V. Penn. 99 Pa., St. 370 (1882).
4�Gray v. Kaufman Dairy & Ice Cream Co., 162 N. Y. 388, 56 N. E.

903 (1900).
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RECENT DECISIONS
CONSTITUTIONAL. LAW�Search and Seizure; Probable Cause.

The defendant was accused of possessing certain counterfeiting ap
paratus. A portion of this was found in his house, after the officers
had made an exploratory search under a warrant which authorized
them to seize such alleged contraband found in the garage, which was

a part of the house. The warrant had been issued upon the affidavit
of one of the officers. In this he had stated that he had seen the de
fendant in possession of a certain type of counterfeiting apparatus,
known as a "knurling collar," and had seen him enter the garage in

question with it still in his possession. Although two weeks elapsed
between the time of such observation and the making of the affidavit,
no mention of this, or of the circumstances surrounding such observa
tions, were made in the affidavit. At the trial the officer admitted that

he could not say with any degree of certainty that the object he saw

in the defendant's hand was a "knurling collar." He could not posi
tively state more than that it appeared to be a metal disc which might
be a part of the alleged apparatus. Because of the position in which

these admissions placed them, the officers attempted to justify their

search as incidental to an arrest made without a warrant upon reason

able cause to believe that the defendant had committed a felony. Held,
that the time of the observation set forth in the affidavit, as constitut

ing probable cause for believing a crime has been committed, is of the

essence of an affidavit for a search warrant, and the statement in the

warrant that the commissioner examined the affiant orally does not

cure the lack of time specification in the affidavit itself. Granting that
the warrant was valid, such an exploratory search could not be sup

ported upon this ground. Even if such a search could be undertaken

as incidental to the arrest without a warrant, such would not alter

the decision in the instant case, since the officers had no probable
cause to believe that the defendant was guilty of a felony. Poldo v.

United States, 55 F. (2d) 866 (C. C. A. 9th, 1932).
The Fourth Amendment to the Constitution of the United States

provides that "the rights of the people to be secure in their persons,

houses, papers, and effects, against unreasonable searches and seizures,
shall not be violated, and no warrants shall issue, but upon probable
cause, supported by oath or affirmation."
As was pointed out in Dandrea v. United States, 7 F. (2d). 861

(C. C. A. 8th, 1925), time has a direct bearing upon this question of

probable cause. For, were a period of time to elapse between the ob

servations of the affiant and the swearing out of the affidavit, such

period might throw considerable doubt upon the reasonableness of the

affiant's belief that such criminal condition or misconduct continued.

The probable cause breaking down would render the affidavit of no

value and the search warrant issued thereon invalid. Staker v. United

States, 5 F. (2d) 312 (C. C. A. 6th, 1925).
That this lack of reasonable or probable cause apparent in the affi

davit cannot be supplied by oral testimony at the hearing before the

official issuing the warrant was pointed out by Judge Learned Hand
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in the case of United States v. Casino, 286 Fed. 976 (S. D. N. Y. 1923).
He said that "it is not enough that on the hearing other grounds may

appear, even though not upon evidence extracted by the search itself.
The showing for the issue must be enough to stand alone, and must

be proved upon the hearing if challenged. It will not do to abandon
the 'reasonable cause' first asserted, and support the search upon a

new charge. In this respect the affidavits are like pleadings. . . . Hence,
if those allegations on their face be inadequate, the warrant can by
no possibility be legal."
Exploratory searches, even granting that the warrant in the instant

case was valid, have been continually frowned upon by the United
States Supreme Court. In Go-Bart Importing Company et al. v. United

States, 282 U. S. 344, 51 Sup. Ct. 153, 75 L. ed. 374 (1929), it was said
"Since before the creation of our government such searches have been

deemed obnoxious to fundamental principles of liberty. They are

denounced in the constitutions or statutes of every State in the

Union." In Marron v. United States, 275 U. S. 192, 48 Sup. Ct. 74,
72 L. ed. 231 (1927), Justice Butler said, "The requirement that war
rants shall particularly describe the things to be seized makes gen

eral searches under them impossible and prevents the seizure of one

thing under a warrant describing another."

Finally, considering the last defense of the officers against the charge
that they have illegally invaded the defendant's home in order to ob

tain evidence to substantiate their accusation, we must look to the

circumstances which are necessary to justify an arrest without a war

rant. In Carroll et al. v. United States, 267 U. S. 132, 45 Sup. Ct. 280,
69 L. ed. 543, 39 A. L. R. 790 (1927), the Supreme Court stated that

"the usual rule is that a police officer may arrest without a warrant

one believed by the officer upon reasonable cause to have been guilty of

a felony." As to what constitutes such reasonable or probable cause

the same court in Stacey v. Emery, 97 U. S. 642, 24 L. ed. 1035 (1878)
said, "If the facts and circumstances before the officer are such as

warrant a man of prudence and caution in believing that the offense

has been committed, it is sufficient." Dumbra v. United States, 268

U. S. 435, 45 Sup. Ct. 546, 69 L. ed. 1032 (1925). But as pointed out

in Lawson et al. v. United States, 9 F. (2d) 746 (C. C. A. 7th, 1925),
"This probable cause must be determined by the existence of facts

known to the officer before, not after, the search."

In view of these judicial definitions, it becomes apparent that the

officers here, who, at the time of the original observations, were most

reluctant to swear out an affidavit or apprehend the defendant, could

scarcely have had any greater grounds for belief in his guilt, at the

expiration of two weeks in which no further developments were ob

served. It seems clear that the very reason for the delay was the

hope that more tangible evidence might be found, and the court ap

pears justified in answering this attempt to evade responsibility for

their illegal conduct in denying the validity of their contentions.
B. C. M.
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DAMAGES�Negligence; Recovery fop Mental Suffering Alone.

Plaintiff in Florida was notified by telegraph of her husband's death
in Ohio. She sent a telegram to Ohio reading "Wire us fare will
leave at once hold body." The brother of the deceased delivered to the

telegraph company a $90 telegraphic money order for plaintiff but the
telegraph company delivered only $35 to the plaintiff. As a result she
was unable to attend her husband's funeral and thereby plaintiff was
greatly grieved and did suffer great bodily pain and great mental
anguish and her nervous system was shocked and disordered as a re

sult whereof plaintiff was made ill in body and mind, and did suffer

great physical pain and was confined to her bed for a long period of
time and incurred the expense of attendance by physicians to the
amount of fifty dollars. A demurrer to the declaration was sustained.

Held, that mere mental pain and anxiety are too vague for legal re
dress, where no injury is done to person, property, health or reputation,
and if mental suffering alone cannot be basis of action, sickness re

sulting therefrom is not proximate result of defendant's negligence.
Mees v. Western Union Telegraph Company, 55 F. (2d) 691 (1932 S. D.

Fla.)
This case is an extension of the Federal doctrine of refusing to allow

damages for mere mental pain and suffering unaccompanied by other

wrong. A long line of Federal cases supporting this doctrine received
the sanction of the Supreme Court in Southern Express Company v.

Byers, 240 U. S. 612, 36 Sup. Ct. 410 (1915). It was stated in this
latter case that no recovery could be had for purely mental suffering
"where no injury is done to person, property, health, or reputation."
In Jones v. Western Union Telegraph Company, 233 Fed. 301 (1916

D. C. Cal.), it was contended that these words in the Byers case were

broad enough to allow recovery for sickness induced by mental injury.
This contention was denied by the court. "Sickness which is merely
a sequel of mental suffering or anguish cannot be differentiated from
mental suffering or anguish itself. ... If the sickness be but an ag

gravated form of mental suffering it would still be but mental suf

fering and therefore not a basis for damages; if some entirely distinct
form of sickness should ensue, still it could not reasonably have been

anticipated and consequently could not be said to have been a proxi
mate result of the original negligence." The court in the instant case
concurred with this reasoning in deciding for the defendant.

The same decision has been reached in all the states which deny
recovery for mental anguish alone. Such states do not allow recovery

for sickness ensuing therefrom in telegraph cases. 49 L. R. A. (N. S.)
343 (1914), and cases cited.

There have only been a few Federal cases on this point, all in the

district courts, since the Byers case. Jones v. Western Union Tele

graph Company, supra; Eye v. Western Union Telegraph Company,
298 Fed. 357 (N. D. Cal. 1924) ; and the principal case. It is submitted

that recovery should be allowed in these cases. Sedgwick in his work

on Damages, 9th Edition, section 43a, discussing jurisdictions where

no recovery can be had for fright alone says that the allegation of
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fright followed by serious physical consequences may entitle the plain
tiff to recover for these as proximate consequences of the tort or neg
ligence, the medium of causation being the mind or nervous system
effected by the fright. . . . "The recovery, if any, is not for the fright
hut for the physical injury caused by the negligence or torV The
same theory is followed by the English courts in Wilkinson v. Down-
ton, 2 Q. B. 57 (1897). "Once get the duty and the physical damage
following on the breach of duty and I hold that the fact that one link
in the chain of causation being mental makes no difference."�

Wright, J.

The argument used in denying recovery for mental suffering alone,
i. e., that it is too indefinite to estimate, would not seem applicable to
actual sickness or physical injury resulting therefrom. This is as

measurable as sickness or injury produced by physical impact for
which recovery is uniformly allowed. The argument made in the
Jones case and followed here, that if the sickness be but aggravated
mental suffering it is still mental suffering, is not persuasive. A suf
ficient change in degree may amount to a change in kind, and phy
siology not law should determine. The statement made in the case of

Bell v. Great Northern Railway Company 26 L.. R. Ir. 428 (1890) is
more in accord with modern knowledge and should be followed by pro

gressive courts dealing with this type of case. The Court, here says:

"As the relation between fright and injury to the nerve and brain
structure is a matter which depends entirely upon scientific and

medical testimony it is impossible for any Court, to lay down as a

matter of law, that if negligence causes fright, and such fright in its

turn so affects such structures as to cause injury to health, such in

jury cannot be "a consequence which in the ordinary course of things
would flow from the negligence" unless such injury "accompany such

negligence in point of time."
The further argument by the court in the Jones case that to allow

recovery would give a premium to those who were so sensitive as to

become sick is also not convincing. In the first place such per

sons suffer most and should therefore be most entitled to recovery.

Secondly in cases of physical impact where the injury is aggravated
by a weak heart or other present defect in the plaintiff the defendant

is held liable without question for the entire damage. Similarly the

fact that the plaintiff is more highly sensitive does not make the de

fendant's act any less the proximate cause of her sickness. L. P. S.

GIFTS�Parol Gifts and Land; Gift of Land by Husband to Wife.

In an action to quiet title against the heirs at law of her deceased

husband and his deceased former wife, Held, that whatever interest

the plaintiff's husband had in the land passed to the petitioner by oral

executed gift. Mann v. Nies et al., � Iowa �

, 238 N. W. 601 (1932).
It was an established doctrine of the common law that in consequence

of the unity of person between husband and wife, neither the hus

band nor the wife could grant, the one to the other, an estate in pos

session, reversion or remainder, to take effect in possession during
the lifetime of the grantor. This common law doctrine has been
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greatly modified particularly through the influence of equitable prin
ciples enforcible only through the courts of equity which led to
enabling statutes whereby the legal rights of married women were

greatly increased and their independence and legal individuality apart
from their husbands recognized. At the present time under the en

abling acts which have been passed by the various states, a wife can,
under many interpretations of these acts, contract directly with her
husband. Burdeno v. Amperse, 14 Mich. 91 (1866); McCurdy, Domes
tic Relations (1927), 616. Gifts from the husband to the wife are,
in the absence of any rights of creditors, generally upheld. Perry v.

Lever oni, 252 Mass. 390, 147 N. E. 826 (1925). Shapiro v. Shapiro, 208
N. Y., App. Div. 325, 203 N. Y. Supp. 373 (1924); Carpenter v. Car

penter, 227 Mass. 288; 116 N. E. 494 (1917). The court in deciding
the case of Mann v. Nies held that the property passed to the peti
tioner by an oral executed gift from her husband, and in so doing
followed the rule relating to the proof necessary which was laid down
in Bevington v. Bevington, 133 Iowa 351, 110 N. W. 840 (1907), which
had followed that of Truman v. Truman, 79 Iowa 56, 44 N. W. 721
(1890). "Undoubtedly such a gift (by parol) will be upheld only on a

clear and unequivocal showing." In explaining the showing necessary
the court stated, "This does not mean, of course, that the proof in sup

port of the gift must be undisputed. * * * The law requires nothing
more than that the result shall not be reached by a mere balancing of
doubts or probabilities, but by a clear and unequivocal proof of facts
upon which a court or jury may reach a reasonably satisfactory con

clusion. In other words, the rule does not require absolute certainty,
but reasonable certainty of the truth of the ultimate fact in con

troversy."
The evidence to sustain a parol gift of land must be clear, explicit

and convincing. In re Crawford's Estate, 245 111. App. 227 (1924). It
must go further than a mere preponderence. Nolan v. Mathis, 134
Okla. 70, 272 Pac. 857 (1928). Testimony that witness heard deceased

express intent to convey realty was insufficient to establish contract

or terms thereof but was merely corroborative thereof. Brown v. Shis-

ser, 130 Kan. 834, 288 Pac. 743 (1930).
The general rule is that a parol gift of land is invalid and ineffectual

to pass title to the donee; and this is true even where the gift is ac

companied by possession. If, however, the donee makes valuable im

provements the gift will be enforced when revocation would be in

equitable. Floyd v. Floyd, 97 Ga. 124, 24 S. E. 451 (1895). The im

provements must be of some substantial value having relation to the

value of the land, Baldwin v. Riley, 49 Tex. Civ. App. 557, 108 S. W.
1192 (1908), and must be made with the acquiescence of the donor. The

expenditures must have been made during the lifetime of the donor.

Kemp v. Hammock, 144 Ga. 717, 87 S. E. 1030 (1916). J. R. J.
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INSURANCE�Accidental Cause�Death in Boxing Match.

The insured was a professional boxer, and as such, had engaged in
boxing matches. He had always been in fine physical shape. During
a lawfully scheduled four-round bout, he received a violent blow in
the chin from his opponent which broke his neck and caused his
death. Boxing was not a prohibited occupation under the terms of
the policy. Held the death was effected by "accidental cause" within
the double idemnity clause of his life insurance policy. New York
Life Insurance Company v. Gustafson, 55 F. (2d) 236 (C. C. A. 3d
1931) affirming Gustafson v. New York Life Insurance Company, 55 F.
(2d) 235 (W. D. Pa. 1931).
Death in a boxing match as well as in football game was decided

to be unusual and unexpected and not intended by either party and
hence accidental. Even though there was the remote possibility of
death, there was no probability, and death was the result of a large
number of independent, unconnected factors such as the position of the
deceased's chin, the angle from which the blow came, etc.
For a discussion of the principles involved see Notes supra, p. 512.

T. J. F.

INSURANCE�Accidental Means�Sunstroke.

The suit was to recover double indemnity for a death through exter

nal, violent and accidental means under a life insurance policy con

taining the following provisions:
"If the death of the insured * * * results directly and independently

of all other causes, from bodily injuries effected solely through exter

nal, violent and accidental means * * * and if such accident is evi

denced by a visible contusion or wound on the exterior of the body
(except in case of drowning and internal injuries revealed by an

autopsy), and if such death does not result * * * directly or indirectly
from disease in any form then the Company will pay a sum equal to
the sum described in this policy as the sum insured, in addition
thereto."

The insured died as a result of sunstroke sustained while playing
golf on an afternoon in September, the maximum temperature being
89�, and the humidity high. Held, the death was not the result of

accidental means and the flushed, sunburned face could not be con

sidered a visible contusion or wound within the meaning of the policy.
Paist v. Aetna Life Insurance Company, 54 F. (2d) 393, (E. D. Pa.

1931).
The decision conceded that in legal contemplation as well as in the

popular understanding of the term, sunstroke is not a disease but is

an occurrence of a violent nature caused by an external force. Thus

the means of the death were admitted to be external and violent. But

the court concluded that the means were not accidental within the

meaning of this word as interpreted by the Federal Courts both in

sunstroke cases [Nickman v. New York Life Insurance Company, 39

F. (2d) 763 (C. C. A. 6th, 1930)] and in other cases involving the

question of accidental means {Shanberg v. Fidelity and Casualty Com-
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pany, 158 Fed. 1 (C. C. A. 8th, 1907), 19 L. R. A. (N. S.) 1206; Aetna
Life Insurance Company v. Brand, 265 Fed. 6, 13 A. L. R. 657 (1920),
and other cases). These cases using as authority 17. 8. Mutual Accident
Association v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 L. ed. 60 (1889).
hold that an injury or death is not by accident, nor by accidental
means when it is the result) of an act which ihe insured has volun

tarily and intentionally done and with which there is no mishap
concurring. In this particular case, because the man intended to re

main in the sun and play golf, the sunstroke though unintended was

not effected through accidental means.
For further discussion of the principles involved, see Notes, supra,

p. 512.

T. J. F.

PATENTS�Double Patentings�Design and Mechanical.

In the first opinion by the newly created Court of Customs and
Patent Appeals on the knotty question of double patenting arising
from a design and a mechanical patent, the two divergent views, trace
able back to the time of the Patent Act of 1870, are found respectively
in the majority opinion and in the specially concurring opinion of

Judge Bland, In re Sargraves, 53 F. (2d) 900 (Dec, Cust. & Pat. App.
1931).
The case involved design patents Des. 64,352 of April 1, 1924, and

Des. 64,972 of June 24, 1924, showing "resilient tires" and an applica
tion filed March 19, 1925, for patent on the mechanical construction of

the tires. The court states: "It is well established law that a design
patent may anticipate a mechanical patent," citing In re Walter 39 F.

(2d) 724 (Cust. & Pat. App. 1930), and six other authorities. However,
applicant having filed within two years of the issuance of the design
patents, their disclosures, however detailed, cannot serve as anticipa
tions. Collender v. Griffith 18 Blatch F. 110, 2 Fed. 206 (S. D. N. Y.

1880). The mechanical application is rejected, not because it is an

ticipated by the design but on the ground of double patenting, which
is something entirely different. "The whole vice of double patenting
arises from the fact that, the second patent defeats the dedication made
in the first by extending the term of the original monopoly," per
Learned Hand J. in White v. Converse 20 F. (2d) 311 (C. C. A. 2d 1927).
The prior patent, therefore, is scrutinized, not to determine

what it discloses but what monopoly it secures to the

inventor. If two mechanical patents are involved, this may be

found merely from an examination of the claims, [Walker on Patents

(5th) Sec. 180a], but when a design patent is involved, the authorities

cited in the majority opinion inquire into the inventive idea under

lying the two applications. If "without any new inventive idea," a

mechanical patent is sought for matter previously protected by a de

sign patent, double patenting results according to Williams Calk Co. v.

Neverslip 136 Fed. 210, 212 (M. D. Pa. 1905), which case was cited with

approval by the court with the statement that: "When the two ideas

are indistinguishable in their characteristics, and manifestly the result

of the same inventive idea, a second patent will not be granted."
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Judge Bland specifically denies the application of this rule to the
instant case. It has repeatedly heen declared that the inventive idea
of the design inventor cannot he the same inventive idea as

that of the mechanical inventor. Bland (1931): "
. . the inven

tive idea of the design inventor of an ornamentation of a tire was not
the same inventive idea as in the mechanical invention." Hall, Com
missioner (1888): "Of course the two are different inventions; one

relating to the transmission or modification of mechanical force and
the other to the ornamentation that is pleasing to the eye." Ex parte
Schulze-Berge 42 O. G. 293. It is significant that in the case quoted
from, the invention was translucent glass possessing both the mechani
cal functfon of transmitting light and the inseparably asssociated
quality of pleasing appearance.

Bland, therefore, rejects the rule in this case and bases his decision
against the allowance of the mechanical patent squarely on the ground
of extension of monopoly, stating that any tire which is made ac

cording to the design will necessarily possess the mechanical char
acteristics set forth in the claims of the mechanical patent, but the
converse is not true. The patents would then be analagous to a later

generic patent and an earlier issued specific one. "In other words, a

new patent with broad claims will extend the monopoly of the earlier

patent with more restricted claims. We see no answer to the proposi
tion that the proposed patent would be void for double patenting."
Gold, v. Gold 187 Fed. 273, 274 (C. C. A. 2d 1911).
This view is also open to the criticism that it fails to take into ac

count the peculiar nature of the monopoly given by a design patent.
Hargrave's tire, so far as the design is concerned, would be infringed
by one constructed not only differently from the claims of the

mechanical patent but differently from the construction upon
which the design patent was filed. The design patent would be in

fringed by a tire which merely had the same appearance. This is

squarely decided by the Supreme Court in the leading case of Gorham
v. White 81 U. S. 511, 20 L. ed. 731 (1872), overruling 7 Blatch F. 513,
the latter case looking for infringement to the means by which the

appearance was produced. The reason is stated by the Court as fol

lows: "It is the appearance, therefore, no matter by what agency

caused, that constitutes mainly, if not entirely, the contribution to the

public which the law deems worthy of recompense." It is obvious

that such a tire need not fall within the scope of the monopoly afforded
by the mechanical claims.
Viewed from a purely academic standpoint, it would seem logical

to state that double patenting in the case of a design patent and a

mechanical patent cannot exist, but under the facts of the Hargraves
case, the language of the Supreme Court in Miller v. Eagle 151 U. S.

186, 38 L. ed. 121 (S1894), seems applicable: "To hold under these cir

cumstances that the first and second patents . . . present distinct in
ventions or that both are valid for the same invention would involve

the drawing of distinctions too refined for the practical administra
tion of the patent law."

E. A. F.
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REAL, PROPERTY�Deeds�Restrictive Covenants.

In an action for specific performance of a contract for the sale of
real estate, the defendant (vendee) set up a lack of marketable title
in the plaintiff. The land in question was a lot in a subdivision, and
plaintiff derived title from the original subdivider through a chain of

three deeds, the first two of which contained certain restrictions as

to the use of the premises, the buildings thereon, etc. These restric

tions were omitted in the deed to the plaintiff. The lower court

rendered a decree for specific performance, which was affirmed on ap

peal. Held, that as there were no words binding the "heirs and as

signs" of the original grantee in the covenant containing the restric

tions, and as the original grantor sold the adjacent land without any
restrictions, the said restrictions were personal and unenforceable

against the plaintiff, who therefore had a marketable title. Fitzsim-

mons v. South Realty Co., � Md. � 159 Atl. Ill (1932).
The subject of restrictive covenants abounds in fine and subtle dis

tinctions and has given rise to frequent discussion. (1928), 38 Yale

L. J. 152 (1892); 5 Harv. L. Rev. 279; (1905) 18 Id. 214; (1925) 38

Id. 967; (1926) 24 Mich. L. Rev. 854.

The right to enforce a restrictive covenant against the owner of the

land is an equitable right, and has no reference to the doctrine of

covenants running with the land. In Tulk v. Moxhay, 2 Phillips 774

(1848), the court said, "the question is not whether the covenant runs

with the land, but whether a party shall be permitted to use the land

in a manner inconsistent with the contract entered into by his vendor,
and with notice of which he purchased." And to the same effect:

Newbold v. Peabody Heights Co., 70 Md. 493, 17 Atl. 372, 3 L. R. A.

579 (1889); Pomeroy, Equity Jurisprudence, �� 689, 1295.

Rules relating to the subject differ widely in different jurisdictions, a
lack of uniformity doubtless resulting from a tendency on the part of
the courts to resort to invention "either to overcome the rigor of the
common law in courts of equitable cognizance, or to adapt the settled

forms of relief to fit special cases." Korn v. Campbell, 192 N. Y. 490,
85 N. E. 687, 37 L. R. A. (N. S.) 1 (1908).
It may, however, be stated broadly, that the owner of a tract of

land who sells or leases a portion of it may impose upon that portion
sold or leased, certain restrictions which inure to the benefit of the

remaining land, and which will generally be enforced in a court of

equity. 7 R. C. L. 30. There are of course several limitations upon

the rule. These will be subsequently referred to.

By way of illustration, a typical case may be assumed. O, the owner

of a tract of land, subdivides it into lots and sells these lots to various

grantees. In the deed of each lot the grantee covenants (1) not to

erect a dwelling house costing less than $5,000; (2) not to erect said

dwelling house within less than thirty feet from the front line of the

lot; (3) that the premises shall not be sold or leased to, or occupied by

any negro blood; (4) that no stables, pig-pens, etc., shall be erected or

maintained upon the premises; (5) that no spiritous or malt liquors
shall be sold or manufactured upon the premises. One of these lots
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is sold by 0 to A, who in turn sells to B, who, has notice of the re

strictions, but disregards them, and in violation of covenant (4),
erects and maintains a pig-pen upon the premises. The plaintiff may
invoke the doctrine of restrictive covenants by filing a bill in equity
against B, and procuring an injunction restraining the offender from
any further breach, or sue at law for damages. Castleman v. Avignone,
56 App. D. C. 253, 12 F. (2d) 326 (1926) ;Avignone v. Roumel, 56 App.
D. C. 320, 13 F. (2d) 292 (1926).
As has been already stated, a considerable portion of the law in

regard to restrictive covenants is local. Nevertheless, there are sev

eral limitations upon the general rule which are of more or less gen
eral application.
If the restrictions are to extend to and bind subsequent owners or

occupiers of the premises, who derive title from the original grantor,
the covenant must show an intention that the heirs, assigns, etc., of
the original grantee shall be bound. 18 C. J. 448. See authorities
cited in the principal case.
The rule is universally recognized, that he who takes with notice

of an equity, takes subject to that equity; and thus, the party against
whom the restrictions are sought to be enforced must be shown to

have had notice of the restrictions and it, is not necessary that such
notice should be actual. If the restrictions appear in the chain of

title, the defendant is charged with constructive notice, which is suf

ficient. Oliver v. Kalick. 223 Mass. 252, 111 N. E. 879 (1916); 1 Tif

fany, Real Property, 766.

When the grantee of another lot in the same subdivision seeks the

benefit of the restrictions, it must appear that they were imposed with

the intention that they should inure to the benefit of the other lots,
and not to the mere personal benefiti of the grantor. Peabody Heights
Co. v. Willson, 82 Md. 186; 32 Atl. 386, 1077; 36 L. R. A. 393 (1896).
See N. 21 A. L. R. 1281 et seq.

The restriction must not be contrary to public policy. 18 C. J. 386.

In Riverbank Imp. Go. v. Bancroft, 209 Mass. 217; 95 N. E. 216; 34 L.

R. A. (N. S.) 730 (1911), it was held that a restrictive covenant for

bidding the placing of buildings on certain premises other than a

dwelling and the usual outbuildings appurtenant, did not include in the

word "outbuilding," an automobile garage for private use, and that

such a covenant was not repugnant to public policy. In the words of

the court: "The automobile is a large machine, and it is noisy, es

pecially when starting. . . If, in these days of noise and bustling, in
trusive activities, a man who has been in confusion all day desires to

have a home where, awake or asleep, he can pass his hours in quiet
and repose, there is no reason of public policy why, if he can get it,
he should not have it."

As to whether a covenant forbidding occupation of the premises by
negroes or persons of negro blood is void as against public policy, the
authorities are in conflict. Torrey v. Wolfes, 6 F. (2d) 702 (Ct. of

App. D. C. 1925) held such a covenant valid; and Los Angeles Invest

ment Co. v. Gary, 181 Cal. 685, 186 Pac. 595 (1919) held that a similar

covenant was not violative of the 14th Amendment to the Federal Con-
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stitution. See annotations, (1920) 9 A. L. R. 120; (1925) 38 Id. 1185;
(1926) 42 Id. 1273.
Covenants in restraint of trade are contrary to public policy, and

like other illegal covenants, will not be enforced. Williston, Con

tracts, �� 1637, 1642.
Where the character of the property or of the neighborhood changes

to such an extent that the purpose of the covenant fails and it would
be inequitable to enforce it, equity will not grant relief. Jackson v.

Stevenson, 156 Mass. 496, 31 N. E. 691 (1892); Amerman v. Deane,
132 N. Y. 355, 30 N. E. 741 (1892). Likewise equity will not gener

ally enjoin the breach of a covenant where such breach has been ac

quiesced in by the party seeking relief. Loud v. Pendergast, 206 Mass.

122, 92 N. E. 40 (1910); Ocean City Land Co. v. Weber, 83 N. J. Eq.
476, 91 Atl. 600 (1914).
There are two generally accepted theories of restrictive covenants.

The first is that the doctrine may be regarded as an "equitable sub
stitute for, or addition to the legal rule concerning covenants running
with the land.*' Pomeroy, Equity Jurisprudence, � 1295 N. The second
is the theory of "equitable easements," i. e., that the covenant creates

an equitable easement in the land for the purpose of enforcement by
a court of equity. Riverbank Improvement Co. v. Chadwick, 288 Mass.

242, 117 N. E. 244 (1917); L. R. A. 1918 B 55. See article by Profes

sor Clark, (1928) 38 Yale L. J. 152; reprinted in Clarke, Covenants
and Interests Running With the Land, 149.

T. V. C, Jr.

REAL PROPERTY�Ejectment�Reversal of Decree upon which
Action was Based.

In 1922, litigation arose over the right to rents and profits from

real estate in the District of Columbia under a will. A decree was

entered by the Supreme Court of the District adjudging the present
appellees entitled to the rents and profits. From that decree, the

present appellant took an appeal. During the pendency of the appeal,
and in absence of a supersedas bond, the appellees instituted an ac

tion in ejectment against the appellant, based wholly on the decree

then on appeal, and a judgment in favor of the appellees was entered,
from which no appeal was taken. In January, 1927, the decree of the

Supreme Court of the District of Columbia was reversed (57 App. D.

C. 78, 17 F. (2d) 666) and remanded, with instructions to that court

to enter a decree in favor of the present appellant. Appellant then

brought the present action in ejectment against the appellees, basing
his title to the property and right to possession thereof upon the de

cree entered in accordance with the mandate of the Court of Appeals.
The lower court held that the first judgment in ejectment was, under

� 1002 of the Code (D. C. Code 1929, �178) conclusive of the title and

possession, inter parties, and from an order dismissing appellant's
suit, this appeal was prosecuted. Held, that where a decree, on which

an ejectment action was based, was reserved, an adverse judgment
in an ejectment action though not appealed from was not conclusive in

a second action in ejectment by defendant in the first action, on the
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question of title within the statute relating to the effect of such judg
ment. (D. C. Code 1929 � 178). Allen v. Reed et al. � App. D. C. �,

54 F. (2d) 713 (1931). The judgment in the first ejectment proceed
ing was dependent entirely upon the title acquired through the decree
of the Supreme Court of the District of Columbia. But that decree,
on appeal, was reversed, and therefore became void. It conveyed no

title upon which the parties could base their action for possession.
Golde Clothes Shop v. Loew's Buffalo Theatres, 236 N. Y. 465, 470, 141

N. E. 917, 918 (1923), 30 A. L. R. 931 (1924). In that case, a land
owner had been let into possession under a warrant in � a summary

proceeding and proceeded to tear down buildings and erect valuable

improvements on the land pending an appeal. The order was re

versed, and ejectment proceedings brought against the tenant. The

court, in holding that there was not even an equitable defense to the

action, said, "We are told that the defendant rested upon an order of

a court. The prop was insecure, and warning was not lacking of the

danger of collapse. When the order was reversed and the proceed
ings were dismissed, rights and duties were re-established, inter

parties, as if no order had been made." In the instant case, when the
decree was reversed, "vacated, set aside, and for nothing held," the

judgment for possession shared the fate of the decree upon which re

liance was placed for title. 4 C. J. 1205; Vre v. Ure, 223 111. 454, 79

N. E. 153, 114 Am. St. Rep. 336 (1906), Dodson v. Butler, 101 Ark.

416, 420, 142 S. W. 503 (1912), 39 L. R. A. (N. S.) 1100, Ann. Cas.

1913E, 1001.

The final judgment in the first ejectment suit is no defense in bar to

the present ejectment suit for the obvious reason, inter alia, that the
new and distinct title of the appellant) was created and acquired by
him, and established for the first time, by the decree of the Court of

Appeals, which was nearly six months after the final judgment in the

first ejectment suit. Barrows v. Kindred, 4 Wall. (U. S.) 399 (1866);
Merryman v. Bourne, 9 Wall. (U. S.) 592, 599 (1869) ; Watson v. Jones,
80 U. S. 679, 20 L. ed. 666 (1872) ; Northern Pacific R. R. Co. v. Smith,
69 Fed. 579 (C. C. A. 8th, 1895); Freeman on Judgments, (5th ed.)

�712, p. 1501 and �714, p. 1507.

The reversal of a judgment or decree places an implied obligation
on a party who has received the benefits of the erroneous judgment
or decree, to make restitution to the other party for what he has lost.

Bank of V. S. v. Bank of Washington, 6 Pet. (U. S.) 8, 17; 8 L. ed. 299;

see also Says v. Sound Timber Co., 261 Fed. 571 (1919), 29 A. L. R.

1067 (1924), and annotations.

It was within the power of the equity court, upon the mandate of

the Court of Appeals, to have ordered restitution of possession in its

decree. Northwestern Fuel Co. v. Brocfc, 139 U. S. 216, 35 L. ed. 151

(1891), Bank of V. S. v. Bank of Washington, supra.
G. A. C, Jr.
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BOOK REVIEWS
CASES ON THE LAW OP TORTS (Third Edition)�by Francis

H. Bohlen. The Bobbs-Merrill Company, Indianapolis. Pp.
1193.

Sir Frederick Pollock in the first edition of his work on

Torts addressed an open letter to Mr. Justice Holmes in
which he said�

"The purpose of this book is to show that there really
is a Law of Torts, not merely a number of rules about
various kinds of torts�that this is a true living branch
of the Common Law, not a collection of heterogeneous in
stances."
This was written in 1886, midway between the publica

tion in 1873 of the first case book on Torts by Professor
Ames, and the second volume by Jeremiah Smith in 1893.
The purpose expressed by Sir Frederick Pollock has been

accomplished, but a substantial part of the credit goes to
the case books on this subject, which have always set a
very high standard.

Recently five such books have been published. Three
are new editions, and two are entirely new.

A study of these books is intensely interesting. Each
has its own points of superiority. The possession of all
five enables one in a surprisingly brief period to ascertain
the law on any branch of the subject. And this is par
ticularly true with respect to novel and difficult points.
Professor Bohlen is unusually equipped to compile such

a case book. For many years he has taught the subject,
both at the University of Pennsylvania and at Harvard.
He was also engaged professionally in the administration
of industral accident and workmen's compensation statutes
in Pennsylvania. He has been Reporter of the Law of
Torts for The American Law Institute since the beginning
of that undertaking. His book has gone through three

editions.
The keynote to the Third Edition is given in the first

paragraph of the Preface :

"During the five years which have passed since the second

edition of this Case Book was published in 1925 the law of Torts

has been subjected to a study and research far more intensive

and thorough than it had received in any other similar period of
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time. The meetings of the judges and law teachers who have so

generously given their time to serve as advisers to the Editor, as
Reporter of the Law of Torts in the American Law Institute, have
provided a super seminar in which the theories of the law teachers
have been subjected to the test of judicial opinion. Indeed, these
meetings might almost be called dissecting rooms in which the
actions of Trespass to the Person and Negligence have been dis
sected. In the law of Negligence, particularly, this process has
led to an analysis which has brought into the light of day factors
which, while often controlling judicial decisions, have rarely been
emphasized in judicial opinions. It is natural, therefore, that in
this edition the greatest amount of change and rearrangement
should be found in these subjects."

A great merit of the book to both the student and those
engaged in the administration of the law is that the ar

rangement accords with the Restatement of the Law of
Torts. With the cases references are given to the appro
priate sections of the Tentative Restatement.
It is not easy to persuade lawyers or judges to adopt the

Restatement. But we must come to it. This method of
teaching tends to familiarize the young lawyer with the
Restatement, and should have appreciable effect in pro
curing general use by the profession of the Restatements.
Professor Bohlen had the collaboraton of Professors

Thurston, Seavey, and Magruder of Harvard Law School.
Professor Thurston has reported several of the chapters
of the Restatement, and Professor Seavey has been one

of the advisers as to a large part of the Restatement. The

present case book therefore might almost be called official.
The book fulfills the expectations aroused by the ex

perience and ability of Professor Bohlen and the collabor
ation of his associates. It is true to say that the collection
is one of the best which has been published.
The familiar leading cases have been retained. There

have been added many important and interesting modern

opinions.
The opinions of Justice Holmes are perhaps more nu

merous than any other writer. Next in number are those

of Justice Cardozo. There are many other recent opinions
of the Court of Appeals of New York which, as Professor

Bohlen says, "have done much to clarify many of the most

obscure and difficult parts of the subject."
As the author says, he has not attempted to collect all the
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authorities on trade competition and labor disputes. But
the book contains an excellent picture of this subject giving
the leading cases both early and modern.
The book is so thoroughly excellent that one hesitates to

say anything savoring of criticism.
It seems to me that the contents of the case books are

not in proportion to the relative importance of the subjects
today.
All case books on torts devote relatively too much space

to defamation. The number of such suits coming to trial is

comparatively small. Devoting a large space to the sub

ject in the law school tends to magnify the subject in the
minds of the young lawyers. Professor Bohlen has re

duced the relative space given to this subject, but it seems
to me it is still too great.
The same thing may be said as to owners, occupiers, ven

dors and lessors of real estate. In every day litigation the
number of cases involving the subject is but a small per

centage of the whole.
On the other hand, a vast amount of present day litiga

tion grows out of the negligent use of the automobile.

More space might appropriately be devoted to this subject,
particularly to the so-called "family car" doctrine.

On the whole the book is so excellent that any teacher

of the subject should be proud to have had any part in its

preparation.
Jesse C. Adkins.*

Washington, D. C.

CRIMINAL JUSTICE IN ENGLAND�by Pendleton Howard. The

Macmillan Company, New York, 1931. Pp. 436.

As a timely and interesting study this book is well worth

the few evenings its careful reading requires. It is un

usually well written and one feels the author has taken com

mendable pains to be accurate. It will doubtless be widely
read by American lawyers ; and, it is to be hoped, by lay
men as well, as it clearly discloses the necessity for an or

derly development of our own system of criminal juris
prudence as against any attempt to import one.
The book should be read, from the standpoint of compar-

*Associate Justice of the Supreme Court of the Districti of Columbia;

Professor of Law of Torts, Georgetown University Law School.
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ison with the physical differences between this countryand England well in mind. Our system of criminal jurisprudence could and doubtless would be radically altered if
our entire population resided in one of our smaller states.The concentration of police and other officers of justicewithin a relatively small area is, with the British, a most
important factor and the exact opposite of the situation in
this country. Also, it must be remembered that the British
are, comparatively, a homogeneous people, who more easily
agree upon and tolerate what we would consider abruptand arbitrary action in respect to the individual's legal
rights in criminal matters. More than half of their annual
million of criminal cases are summarily disposed of by
justices who are not required to be learned or experienced
in the law prior to appointment. Appeals are. so rare as
to be negligible. In 1927 there were only two hundred and
forty appeals from their courts of summary jurisdiction,
and of these the findings and judgments of the presiding
justice were undisturbed in one hundred and ten instances,
somewhat less than one reversal in six thousand cases.
These, it is true, are not cases involving what are known

as major offenses in this country; but such summary and
doubtless somewhat arbitrary treatment of accused persons
would hardly be tolerated here, except in city police courts
and in connection with the most trivial offenses. This dif
ference in our attitude is not, however, an unmixed bless
ing, as it unquestionably results in a lamentable lack of
control of the petty criminal class from whose ranks
offenders of the more dangerous type are largely recruited.

Nugent Dodds.*
Washington, D. C.

THE CROSS-EXAMINATION OF WITNESSES�by Asher L. Cor
nelius. The Bobbs-Merrill Company, Indianapolis. Pp. 633.

This is not a book to be read hastily and then put aside ;
small portions only should be covered at a reading and re

flected upon, before proceeding further. For the scope of
the volume is so wide, the chapter subjects and practical ex
amples and illustrations so diverse, as to make it practically
impossible to grasp and retain the full meaning of the

?Assistant Attorney General of the United States.
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various subjects treated, except by careful and reflective
study. As is well said by the author in the introduction:
"The precepts discussed and illustrated * * * will be valu
able to the practicing attorney only so far as they are

thoroughly assimilated and made a part of his working
knowledge."
The law student and young practitioner are usually fired

with the ambition to become known as skilful cross-ex

aminers. While a mere reading of this volume will not
make it possible to gratify this very laudable ambition,
one who studies it and makes its wisdom his own and lives
through the experiences of the many notable advocates,
as found in these pages, will at least be starting on the
right road.
In the first place, the author very wisely impresses upon

the reader the fact that, as in learning, so in the mastery
of the art of cross-examination, there is no royal road to

tread; the lawyer endowed with a quick wit and ready
repartee, might, and perhaps does, possess more natural
advantages in the courtroom than his brother of slower
wit and less keen mind, but the foundation for a skilful
cross-examiner is first, know your case; know the facts
and know the law. A thorough knowledge of your side of
the case will be of advantage in anticipating the type of

testimony to be expected from the lips of adverse wit

nesses; and being forewarned, as far as is possible under
the circumstances, careful thought and preparation will be
the lawyer's ammunition to meet the witness on cross-ex

amination. The book is replete with suggestions and hints
to the lawyer, from the first question to be asked on through
to the end.
With the progress and development of science have come

new problems for the trial advocate; men, supposedly ex

perts in their chosen professional or scientific field, are

every day taking the witness stand, in both civil and crimi
nal cases. While the author cites to the reader several

examples of cross-examination of experts in different fields,
again he very wisely impresses upon the reader the neces

sity for special study of the particular technical subject
involved. Cross-examination of an expert, without acquir
ing some knowledge of the particular field to be covered,
is quite likely to injure rather than help.
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Part II of the volume furnishes examples of cross-exami
nation taken from actual trials over a period extending
from 1699 to 1927. These illustrations should be carefully
studied. Sufficient statements of the. issues involved are set
forth to form a background for an intelligent understand
ing and appreciation of the art of the advocate and the
methods pursued to arrive at the end desired.
The author has obviously planned this volume scientifi

cally and with consummate skill presents to intelligent
readers, both legal and non-legal, a scholarly work upon a

difficult subject.
Leo A. Rover.*

Washington, D. C.

LAS SIETE PARTIDAS�translation and Notes by Samuel Parsons

Scott; Introduction, Table of Contents and Index by Charles
S. Lobingier; and Bibliography by John Vance. Published
for the Comparative Law Bureau of the American Bar Asso
ciation by Commerce Clearing House, Inc., Chicago, 1931.

Pp. 1505.

For generations English readers have desired a complete
translation of Alphonso's medieval code. Such a transla
tion has been achieved by the Comparative Law Bureau of
the American Bar Association.
Las Siete Partidas constitute one of the outstanding

landmarks of Spanish, and, indeed, of world law, and oc

cupy a unique place in the evolution of law. Las Siete
Partidas, 1263 A. D., stand midway between the Forum
Judicum, 652 A. D., and the Civil Code, 1889 A. D.

Alphonso X was known as "el sabio" (the learned).
When he ascended to the throne he found that his father,
San Fernando, had left incomplete a codification of Spanish
Law which he had attempted by reason of the diversity
and confusion of the laws. Alphonso, the learned, pressed
this codification with great vigor, and in 1263 A. D. the

dream of San Fernando was realized. At least it is sup

posed that Las Siete Partidas were completed in that year ;

having been begun in 1256 A. D. It it believed that they were
the work of several jurists whose names are not cited in

the text, and that the work was done under the supervision

?United States District Attorney, District of Columbia; Professor

of Law, Georgetown University Law School.
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and subject to the active intervention of Alphonso, who was

himself an author of zeal. It is believed that Alphonso
never intended the work as a code of actual law. Superior
as were Las Siete Partidas to any preceding Spanish legis
lation, their merits did not impress the contemporary nobles
and hidalgos. The new code, composed in great part of
Roman law and decretals, was at war with the established

prejudices of the country, and was opposed by powerful
interests. Alphonso was apparently too sagacious to seek
to put his code into force during his lifetime. During his

reign and that of several of his successors, the force of
the Partidas was never more than doctrinal. But such
force continued to grow.
The University of Salamanca, in whose law school the

Partidas were studied, became one of the potent agencies
for the diffusion of Roman law in Spain. The Partidas
were promulgated in 1348, nearly a century after their

completion under Alphonso, the learned. But it was not

until 1505 that the Partidas acquired full force. By Royal
Decree of that year the Partidas were extended to the Span
ish colonies, and that extension gave the Partidas the

widest territorial force ever enjoyed by any law book. In

the Philippines the Partidas were and are the common basic

law. That is also true in Spanish America. In a consid

erable group of jurisdictions now under the sovereignty
of the United States, civilized law began with the Partidas.

An eminent Louisiana lawyer 1 has written : "The Partidas

are still worthy of careful study * * * some of its provisions
remained as a part of the law of the state (Louisiana) ."
The sources of the Partidas are the Roman law, the

Canon Law, the Maritime Law, and the Native Law. It

has been said by the highest authority that it was the wish

of Alphonso, the learned, to prepare a statute or code ex

pressive of the new influence of the Canon and Roman law

in order to impose it as a common law upon all his subjects.
The Partidas have been praised by Spanish lawyers as

the superior to all libraries. Altamira said:2 "Its fame,

which corresponded to the merits of its execution, rapidly
opened it a way and gave it a rank as high as any which

iHowe, Roman and Civil Law in America (1903) 16 Habv. L. Rev.

342, 351.
a Continental Leg. Hist. Ser. I, 630.
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Alphonso's ambition could have craved for it." Dunham,
in his History of Spain and Portugal, has said : "It is by
far the most valuable monument of legislation, not merely
of Spain, but of Europe, since the publication of the Roman
(Justinian) Code. * * *"

A French authority 3 said : "We find in every page of that
work the highest wisdom and the sternest justice."
The books were divided into seven parts, as follows :

I. Laws in general; usages, customs, fueros, eccle
siastical regulations (a digest of canon law) .

II. Government and Administration.
III. Procedure and property.
IV. Domestic Relations.
V. Obligations and Maritime Law.
VI. Wills and inheritance; guardians.
VII. Crimes ; exegesis (interpretation) general princi

ples; maxims.
This translation of Las Siete Partidas should be in the

library of every lawyer; those really learned in the law
will immediately avail themselves of it; those who wish to
delve into the history and evolution of the law will find it
indispensable; those who in their leisure would like to make
excursions into legal history will find it entertaining and
enlightening.

Walter M. W. Splawn.*
Washington, D. C.

THE JUDICIAL PROCESS IN TORT CASES�by Leon Green.
West Publishing Co., St. Paul, 1931. Pp. 1900.

The first impression of this work is that it is of unusual
volume.
The book contains 1875 pages of case matter; each of

these pages carries sixty per cent more composition than
a page in the official edition of the reports published for
the Supreme Court of the United States and most other
Courts of like authority, which means that the student who
uses this book must master some 3,000 pages of cases as

cases are commonly printed. Such extraordinary bulk is,
of course, not in itself an objection to the work; indeed, the
typical teacher of tort law, being disposed to magnify his

*Dean, Graduate School, American University.
3DICTIONAIKE HlSTORIQUE (1810) I, 237.
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office, would be delighted to cover so much ground if his
course could be proportionably enlarged. But having re

gard to actual conditions, the number of pages signifies
that the use of this book will require considerably more

time for the study of torts than is usually allotted to that
subject.
The extent of the course in torts is, however, apparently

irrelevant to the availability of Dr. Green's compilation.
For this does not purport to be a work on the law of torts.
We are apprised by the title-page that it is not a casebook
upon that branch of the law, but the subject is The Judicial
Process in Tort Cases. The differentiation is manifestly
made ex industria and the words of the title are chosen
with a purpose to import something other than the usual
matter of tort law�something perhaps more comprehen
sive, perhaps more esoteric, at all events something sug

gestive of detachment and implying that the cases are

contemplated not from the conventional standpoint but dis
tinctly alieno intuitu. The large education afforded does

not, therefore, comprise merely instruction upon the sub

ject of torts, but is intended to present a novel, and pre

sumably a much broader, branch of legal learning.
To define the judicial process as Dr. Green understands

the term, and to distinguish as he does a study of that

process from the usual study of tort law, would require a

more thorough reading of his pages than could be expected
so soon after publication of the work. Possibly an adequate
apprehension of the phrase could be acquired only by using
the book in the classroom for a year and teaching the cases

with attentive regard to the new features developed in

familiar material. To the ordinary intelligence the judicial
process suggests the manner wherein the minds of judges
operate. Something of this kind is inevitably perceived
from the mere reading of cases. All of us know, or think
that we know, pretty well how Lord Mansfield's mind

worked, what were Lord Holt's normal reactions to most

forensic exigencies, and what Kenyon or Ellenborough
would do with a given state of facts. Likewise we under

stand in fair definition the modes of thought manifested

by such judges as Shaw, Gibson, Beasley and Story. The

reasoning processes employed by these men are reflected

in their opinions ; and a study of the cases decided by them
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considers not simply the legal propositions established but
also�and even more importantly�the trains of thoughtby which those results were reached. So at any rate our
students are told, and every freshman in a law school has
to observe, how judges have thought about torts and to
forecast how the judges of his future acquaintance are
likely to react to his prospective endeavors.
To propound the judicial process in tort actions as

a subject distinct from the law of torts implies a study of
something different from what is involved in the conven

tional�perhaps superficial�mode of reading tort cases.
At a venture one would say that the striking phrase imports
that there is a judicial psychology, and that not the psy
chology revealed in judicial opinions, but something more

deep-seated in the mind of a judge, probably a mode of un
conscious cerebration which underlies his reasoned utter
ances and makes for a goal unknown to himself. The
theory might be made more apprehensible by saying that
every judge, like the hand that rounded Peter's dome, has
wrought with a sad subliminal sincerity and builded better
than he knew. Whether this is true of judges�or indeed
of other humanity�might be an interesting subject of
speculation, perhaps a fruitful subject for research; but
the present article cannot attempt to say how far the
theory is sound�whether in relation to judges or non

judicial persons�or how successfully Dr. Green's collec
tion of cases proves or fails to prove the proposition, or

even how accurately his thesis has been stated.
The most significant feature of the judicial process as

here revealed�in fact its only distinctive characteristic�
is a radical departure from the accepted arrangement of
the law, an actually revolutionary scheme in what is some

times called the organization of material. Thus, for cases

on res ipsa loquitur the index refers to Automobile Traffic,
Fire, Highway Traffic, Manufacturers and Dealers, and
three other heads. The law of Slander and Libel is dis
tributed under eight titles, of which one is Defamation, but
others are Alienation, Commercial Relations and Marriage
Contract. The case of Metropolitan Ry. Co. v. Jackson 1 is
found under Traffic and Transportation, and Davies v.

i 3 App. Cas. 193 (1877).
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Mann2 is assigned to the same subject. Berry v. Peek3
is given as a case on Sales and Credit Transactions. The
cases on Sales and Credit Transactions are a chapter under
the general topic called Forms of Appropriation, which
includes also Personal Services, Names and Privacy, in
which chapter is found Roberson v. Rochester Folding Box
Co.* Immediately following the Roberson case is Edison
v. Edison Polyform Co.5 which is not a tort case but a cause

in equity, the collection including several other such cases.

Of course, we have been told for three hundred years
that he who filches from me my good name steals some

thing, which implies a harmful appropriation. But that
form of expression has always been taken as a pure piece
of poetic license, a daring metaphor which frankly flouted
fact and was warranted only by an emotional disturbance
of the speaker. To find cases on the infringement of

privacy, libel and other superficially distinct subjects col
lected as instancing various forms of tortious taking seems

to signify that Shakespeare spoke with more literal truth
than he thought. And when these cases are grouped with

chapters on trespass, conversion and deceit, we infer that

the compiler has found in these various wrongs something
congeneric, some common element other than their com

munity of wrongfulness. Moreover, this being an exposi
tion of the judicial process, we must infer also that the

judges have always thought in categories of which they
were unaware and have unconsciously shaped the law of

different and apparently unrelated torts into a subjective
adaptation to an unseen and never published pattern radi

cally at variance with the actual and visible arrangement
of tort law.
It may be so. Until a very recent time the evolutionary

processes of nature did not suggest themselves, even in

hypothetical form, to the most thoughtful observers; and
men of science formulated their genera and species with

regard to the superficial aspects of the cosmos and without

any conception of common origins and of a consistent de

velopment in accordance with an underlying scheme. Quite
possibly in the domain of mind as of matter, in juris-

ilO M. & W. 546 (1842).
3 14 App. Cas. 337 (1889).
4 171 N. Y. 538; 64 N. E. 442 (1902).
5 73 N. J. Eq. 136 (1907).
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prudence as in geology, one increasing purpose runs, and
no doubt the thoughts of men grow wider with the process
of the suns. Either to approve or to disapprove Dr.
Green's bold proposal to junk the traditional classification
of legal entities, and to reframe the ancestral conceptions of
the law, would require more reflection than the present re
viewer is at present able to afford and would be an assump
tion of more authority than he hopes ever to acquire.
However, the fundamental postulate of the instant book

merits some thought. The author of Cooley on Torts was a

judge of rare eminence and universally recognized
ability, and he did much to influence the judicial thinking
of the last half century. Yet his conception of his subject
was that of the ordinary practitioner, with no intertexture
of topics diverse in nature, no dissipation of identical ma
terial under titles of incongruous connotation. So far as

the processes of his mind can be discerned, his conceptions
were those of the ordinary practitioner, and he thought in
such terms as trespass and conversion, deceit and defama
tion. If any such concepts as Interests, Harms and Pro
tection ever germinated in his subconsciousness, they never

cropped out either in his opinions or his treatise. On the

contrary, his arrangement was that inherited from his pre
decessors, Addison and Hilliard, which is the scheme still
accepted by the English authorities upon the subject, Sal-
mond and Clark and Lindsell, as it was accepted by Pollock.
If other judges have in their minds formulated their tort
law on different and perhaps more philosophical lines, the
fact does not appear in the opinions of men like Story,
Field and Bradley, or chief justices like Taney, Chase,
Fuller and White. It does not derogate from Dr. Green's
work to say that his terminology would make Judge Cooley
stare and gasp, and that any of the judges mentioned, or
others, would be decidedly disconcerted, perhaps shocked,
to find cases on res ipsa loquitur distributed under half
a dozen heads. Presumably that is the kind of a book which

Dr. Green intended to produce, one which should cut loose

from tradition, modernize archaic modes of thought, and
blaze the way for more logical thinking in the courts. That

in this he has succeeded is not to be denied in the present
context. It would be rash to say that we do not, in legal
thinking, approach a great new order of the ages.
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The one criticism here hazarded has to do with the title
of the work As a matter of historical fact the judicial
process has not been, nor is it, along the lines here chalked
out. Judges do not, even unconsciously, parcel out the law
in any such manner as is diagrammed in the present book.
And it will require more than this agmination of cases to
persuade the ordinary lawyer that the courts have ever con

fused diverse and unrelated topics into the metaphysical
categories wherein the law of torts is here presented.

Charles A. Keigwin.*
Georgetown Law School.

COURTS AND DOCTORS�by Lloyd Paul Stryker. The Macmillan
Company, New York, 1932. Pp. 236.

The author of this book was for many years general
counsel of the Medical Society of the State of New York,
had personal charge of the legal policy of the Society, and
the defense of its members who were sued for malpractice.
The book is the result of many years' practice and of a

wealth of experience in this particular field. It is of in
terest to every practicing physician, for no one is immune

\o the unpleasant experience of a suit for malpractice.
A chapter which every doctor will find of real value is

one entitled "Doctor and Patient." It deals with the general
deportment of the physician towards his patients, and shows
how many a suit might be avoided if the doctor would per
sistently exercise tact and kindness instead of command.
He goes on in succeeding chapters to show the duties of
the doctor to his patient, and also of the patient to the

doctor, and finishes that section of the book with a clear

exposition of what is meant by "Confidential Com
munications."
Part III deals with "The Action for Malpractice." It

clearly defines the nature of a suit for malpractice, and
discusses the use and necessity of expert testimony, the

physician's responsibility for the acts of his assistants,
liability for operating without consent and by abandoning
a patient in the midst of sickness. The concluding chapter
of Part III is one of the most valuable in the book. It is
entitled "Suggestions to avoid Suit," and contains eleven

?Professor of Law, Georgetown University Law School.
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rules which, if followed, would prevent a large percentageof actions against physicians. There are two of these suggestions which ought to be mentioned as of outstandingvalue namely, the keeping of accurate and adequate records of every case and the constant habit of dealing tactfully and charitably with other practitioners. One of themost prolific causes of malpractice suits is the careless remarks of one physician about another.
Part IV discusses at length the "defenses to actions for

malpractice," and considers such important subjects as con
tributory negligence and the statute of limitations
Part V deals with the important question of expert testi

mony, what constitutes an expert, the hypothetical question, the use of medical text books and the duty of a
physician to give expert testimony.
Part VI gives excellent advice for "the doctor on the

witness stand." It offers, and comments upon, the follow
ing rules for the doctor as a witness :

(1) Tell the truth. (2) Come prepared. (3) Do not be
afraid. (4) Be natural. (5) Be modest. (6) Be frank.
(7) Be attentive to questions. (8) Do not volunteer. (9)
Do not attempt to be an advocate. (10) Be courteous.
(11) Keep your voice up. The comments upon each of
these rules are well worth reading for anyone who must
ever appear as a witness in his own or another's ordeal.
Part VII deals with the "doctor and the criminal law,"

and discusses the questions of abortion, contraseption, nar
cotics, prescription of liquor, practicing while intoxicated,
and false certificates of health.
The book is not only a useful one for every physician

who may be hailed into court, either as defendant or wit
ness, but it is very interesting and readable.

Arthur C. Christie.*
Washington, D. C.

LA CONDITION JURIDIQUE DE I/ETRANGER SPECIALEMENT
AUX ETATS UNIS�by Thomas H. Healy. Libraire Hach-
ette, Paris. Pp. 100.

Presented before the Academy of International Law at
The Hague, this is an excellent survey, in French, of the
peculiar problems of nationality which confront resident

?President of the District, of Columbia Medical Association.
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and alien in the United States. It is not a weighty tome,
loaded with the ponderosity of citations inches deep at the
bottom of pages. It has its citations, sufficient to their pur
pose of pointing the road to by-paths and details worthy
of further study. But they are subordinated to the clear
purpose and clear expression of the easily absorbed se

quence of thought.
This book should be read by every student of interna

tional law. Too many such are impressed at the beginning
with the vague theory of their subject. Let them look over
the work of the recent German-American Mixed Claims
Commission. Let them delve into the pages of Borchard's
work on diplomatic protection. Let them study the at
tempts to bring suit in New York State for or against the
unrecognized government of Russia. Let them study the
briefs and the opinion in the case of Techt v. Hughes.1 Let
them realize and consider the implications and the diffi
culties of the proceedings ex parte Larrucea 2 and its even

tual diplomatic outcome. They may thus realize that in
ternational law is far from being a matter of broad theo
ries. They will find that it reaches to the heart of domestic
problems and to the tenets of municipal law.
Now, as a soldier, I claim the right to quote another man

of the soldier clan. Bismarck once said there was no need
to learn by experience; one can learn by the experience of
others. And so, instead of letting devious meanderings
into such cases as these instruct you on this point, just let
Professor Healy take you through his pleasant pages.
The problem is a vital one which he discusses. Take the

Larrucea case. A Spanish subject declares his intention
to become an American citizen. Congress passes a draft
law making all citizens and all who have declared their in
tentions of becoming citizens, subject to military service.
He objects and claims immunity on the ground of his yet
incompletely renounced Spanish nationality, and on the
ground of a Spanish-American treaty of 1903 stating that
Spanish subjects should not be liable to military service
in the United States. The courts took notice of the treaty,
made "the supreme law of the land" by Congressional con
firmation in 1903. They also took notice of the Selective

1 254 U. S. 643, 65 L. ed. 454 (1920).
J 249 Fed. 981 (S. D. Cal. 1917).
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Service Act of 1917. They said the Act of 1917, being
later legislation, repealed the previous approval and con
firmation of that part of that treaty. They said Larrucea
must serve. Different conceptions of the law of nationality
had tied the whole thing in a knot. President Woodrow
Wilson cut the knot. In his capacity as Commander-in-
Chief of the Army and Navy, he forthwith ordered the re
lease of Larrucea from confinement and his discharge from
military service.
Now, let us take the question which Professor Healy dis

cusses. This is the age of women's rights, of "equal rights."
A woman marries. Since September 22, 1922, as far as

the United States is concerned, the marriage per se does
not change her nationality. She is still an American by
American law; by British law her marriage to a Briton
makes her British ; both countries claim her. Suppose she
was British and married an American; America does not
admit that the ceremony of matrimony has made her an
American; England says that ceremony has made her
cease to be English; she is "a woman without a country."
Now, these are just examples to show the importance of

the broad question Professor Healy discusses. They show
how international matters may be brought down to the in
dividual and to his affairs, his status, his property, his pro
tection; and are thus proper subjects for close considera
tion by the most municipal sort of lawyer. They also
show how differences in municipal laws may reach into
the field of international affairs, and it is a large part of
the author's thesis to indicate the necessity for interna
tional understandings, even international agreements, upon
such points. Especially is it subject for serious consider-
taion in America, the "land of opportunity" to which so

many folk have come from other lands, in which indeed, as
Professor Healy says, there are now approximately nine

million alien residents.
Elbridge Colby.*

American Barracks, Tientsin, China.

?Captain, U. S. Army; author of various legal articles.
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THE INTERNATIONAL CONFERENCES OF AMERICAN STATES,
1889-1928�edited with an introduction by James Brown
Scott. Oxford University Press, New York, 1931. Pp. 551.

This is not a proper volume for a brief review. A dis
cussion of its complete significance would expand into an

article of great length, and would record the growing
tendencies of the American states to approach co-opera
tion in every line of endeavor, to approach uniformity in
such diverse matters as trade-marks and passports, to
weld the Americas more and more closely together.
Ably edited by that proponent of effort for international

amity of a basic and lasting character, it contains the mo

tions, resolutions, and draft conventions which have been
the product of the various conferences already held. These
are well indexed and usable.
If a vast proportion of the documents which have come

from these conferences have not yet been ratified by the
countries concerned,�and it must be admitted out of hand
that one of the most important probably cannot, on account

of the curious federal form of government in the United

States, ever be ratified by the leading republic of the
Western World�the collection is still a monument to

friendship and co-operation.
Elbridge Colby.*

American Barracks, Tientsin, China.

THE LABOR INJUNCTION�by Felix Frankfurter and Nathan

Green. The Macmillan Company, New York. Pp. 343.

It is interesting to review Professor Frankfurter's book
in the light of the Labor Injunction Act (Act of Congress
approved March 23, 1932), which embodies many of the

ideas for which Professor Frankfurter has been crusading
for the past twenty years.
Professor Frankfurter's book, dedicated to Mr. Justice

Brandeis, contains the most comprehensive treatment of

the Labor Injunction to be found. In fact, though it does
not pretend to be exhaustive, it is safe to say that for all

practical purposes the average investigator need go no

farther than Professor Frankfurter's book to ascertain

the history and scope of the Labor Injunction as applied to

industrial conflicts. Various appendices give the litigation

?See supra p. 557.
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history of reported Federal Labor Injunction cases, with a

summary thereof, and a history of New York Labor In
junction cases.

Professor Frankfurter's book was well received by the
public and by the press. Thus, as conservative a publica
tion as the American Economic Review states : "Altogether,
it is likely to prove one of the most influential studies ever
made of any socio-legal question." 1

Mr. Newton D. Baker says that: "These authors seem to
have given us a fine model for what is just on the eve of
becoming a new technic in the study of law from the
social point of view." 2

The Columbia Law Review refers to it as a careful and
objective study without a priori inference and states that
"it combines at once a faithful portrayal of the facts with a

keen vision and philosophical outlook." 3

The book has also been highly praised from such divers
sources as The Nation, The New Republic, The New York
Evening Post, and The New York Times.
The book treats exhaustively of what the author calls

"the allowable area of economic conflict" and investigates
the early substantive law and the early use of the injunc
tion both in State and Federal courts. It takes up the
procedure and proof underlying labor injunctions, con

siders the form of the Bill of Complaint and the fact sup
porting it, and next enters into a consideration of the

injunction itself where issued, discussing its form, the per
sons bound by it, the restraining clauses, the judicial cor
rectives and its enforcement. It contains a full considera
tion of the legislation affecting the substantive law, the

equity jurisdiction and equity procedure. A final chapter
discusses the issues underlying labor injunction in this

respect and proposed Federal legislation.
Though sentiment in favor of a modification of the Fed

eral law both substantive and procedural with reference

to labor injunctions has been crystalizing over a period of

years it is safe to say that Professor Frankfurter's book

has, more than any other single factor, focused public at-

iBook Review (1930) 20- Am. Econ. Rev. 522.

2 Book Review (1930) 35 Am. Hist. Rev. 897.

3 Book Review (1930) 30 Col. L. Rev. 425.
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tention on the advisability of a modification of existing
laws.
Thus it is noted that Professor Frankfurter is given first

credit among the economists and attorneys invited to ap

pear before the Senate Judiciary Committee when it was

considerng the Labor Injunction Bill.4 The hearings of
that committee led to a favorable Committee report and
its passage and approval as the Labor Injunction Act. This
Act possesses a rather unusual feature in that at the outset
it declares the public policy of the United States :

"Whereas under prevailing economic conditions, developed with

the aid of governmental authority for owners of property to or

ganize in the corporate and other forms of ownership association,
the individual unorganized worker is commonly helpless to exer

cise actual liberty of contract and to protect his freedom of labor,
and thereby to obtain acceptable terms and conditions of em

ployment, wherefore, though he should be free to decline to asso

ciate with his fellows, it is necessary that he have full freedom

of association, self-organization, and designation of representa
tives of his own choosing, to negotiate the terms and conditions

of his employment, and that he shall be free from the interfer

ence, restraint, or coercion of employers of labor, or their agents,
in the designation of such representatives or in self-organization
or in other concerted activities for the purpose of collective bar

gaining or other mutual aid or protection; therefore, the follow

ing definitions of, and limitations upon, the jurisdiction and

authority of the courts of the United States are hereby enacted."

The Act divests the United States courts of jurisdiction
to issue any restraining order or temporary or permanent
injunction to prohibit strikes, to prevent the laborer from
becoming or remaining a member of a labor organization
or employer organization whether a "yellow dog contract"
existed or not, to prevent him by any lawful means from

aiding a person participating in a labor dispute, to restrain
him from giving publicity to the facts of the dispute, or
finally to restrain him from assemblng peaceably to act or

organize in promotion of his interests in a labor dispute.
While the Act does not prohibit restraining orders it de

prives courts of jurisdction to issue them except in certain

specified cases such as where unlawful acts have been com

mitted or threatened, where substantial and irreparable

i Sen. Rep. No. 163, 72d Congress, 1st Sess.
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injury to complainant's property will follow, where the
proof shows that greater injury will be inflicted upon com

plainant by the denial of relief than upon defendants by
the granting of the relief, where the complainant has no

adequate remedy at law, and where public officers charged
with the duty to protect complainant's property are unable
or unwilling to furnish adequate protection. All these vari
ous items must be alleged in the Bill of Complaint and
proved by testimony of witnesses in open court and em

bodied in findings of fact by the court before the court has
any jurisdiction to issue a temporary or permanent injunc
tion in a case growing out of a labor dispute. The power to
grant a temporary restraining order is restricted to cases

wherein the complainant alleges that unless a temporary
restraining order is granted without notice a substantial
and irreparable injury to complainant's property will be
unavoidable. Even in such Si C3.S6 Si temporary restraining
order, if issued, is limited to five days, at the end of which
time it becomes void. The Act gives the right of appeal
and provides that such an appeal shall have precedence
over all other matters pending in the Appellate Court ex

cept prior cases of the same nature. An important feature
of the Act is the provision granting a jury trial in case of

contempt of court.
The Act is extremely broad in its terms and is no doubt

designed to cover every species of labor dispute. Under
Section 13 it may even apply to disputes between associa
tions either of employees or employers. An interesting
fact is that the first case involving the act arose in the

District of Columbia and came up for hearing within a

week after the passage of the act. Glass, et al., v. National
Federation of Federal Employees, et al.5
It is too soon, of course, to assess the value of the Labor

Injunction Act, to the enactment of which Professor

Frankfurter's book contributed so much. The Act has been

vigorously attacked and defended and sentiment is by no

means unanimous as to its practical value. The Honorable

James M. Beck, Representative from Pennsylvania, pointed
out on the floor of the House, at the time the bill embodying
the present Act was under discussion, numerous constitu-

s Trial Court.
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tional and other objections.6 In spite of these and other
objections, however, the Bill passed the House and the
Senate with large majorities and was approved by the
President.
It will be interesting five years from now to reread Pro

fessor Frankfurter's book in the light of the history of the
epochal Labor Injunction Act, with which Professor Frank
furter's name will always be closely associated.

William J. Hughes, Jr.*
Washington, D. C.

CASES ON THE LAW OF TITLES TO REAL PROPERTY (Sec
ond Edition)�by Ralph W. Aigler. West Publishing Co., St.
Paul, 1932. Pp. 1031.

The vitriolic reviewer would never accept such an assign
ment as this, viz : the reviewing of a case book. It would,
necessarily, cramp his style too closely. There are in case

books few, if any, opinions of the author for the reviewer
to find entirely untenable, or at least open to grave criti
cism, such as abound in text-books and law review articles.
Aside from the notes, which consist largely of citations
of authorities, cases and text materials, there is little else
in case-books beside cuttings of cases, sections from stat
utes, etc., etc. Undoubtedly, the reviewer should be
allowed to indulge the presumption that the author has

copied the cases and statutes correctly; his secretary could
be depended upon for that. So, what gleeful task is left

the reviewer, in the matter of reviewing a case-book?
It is true, however, that some resourceful writers have

seized upon such occasions as opportunities for writing of
the life and education of great jurists of the dim distant

past,1 at least of those who had a large part in making the
law contained in the case-book. But, not every case-book
can be depended upon to furnish such diverting pastimes.
There seems little left, then, in the task of reviewing Pro

fessor Aigler's second edition of Cases on Titles to Real

Property but to go through it carefully to ascertain

whether or not it is a worthy book, i. e., a useful tool, for
the teaching of law in our schools.

*0� the District of Columbia Bar.

e Cong. Rec. 5651, et seq. (1932).
i Sullivan, Book Review (1932), 20 Georgetown Law Journal, 251.
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The writer is one of the many who have, for several
years, been using Professor Aigler's first edition with
pleasure and a fair degree (he hopes) of success. Like
others using the old standard case-books, he has usually
been able to find cases that better exemplified the particular
principle under consideration, at any given time, than the
case-book contained and has spent no inconsiderable time
wondering why the author had not found them, too, and
incorporated them in his book. The oW Aigler, however,
was a good book and had a fine following.
The new book contains 1031 pages, as against 951 in the

old. Thus, we see a book, already too large, growing
larger. There can be no very good reason for putting so

many pages into a book, for students to buy, when seven

or eight hundred pages is the limit of material that can be

adequately covered in the ordinary two or three hour
course. And why maintain law libraries, at great expense,
if all the material the student may need is to be gathered
into his case-book?
In the number of cases, little change has been made, in

the new edition, which contains only 296, as against 305,
in the old. The new book has reduced the number of

foreign cases from 74 to 61, which is much in its favor,
for, while we cannot afford to become more provincial than
we are, the English cases on settlements, annuities, advow-
sons, corodies, tithes, etc., have little in common with our

practices or needs and might very profitably be replaced.
Perhaps, the author has not gone far enough in deleting
this musky material. The reviewer is one of those who

consider the first edition to smack overmuch of the mouldy
middle ages. This was a splendid opportunity to oxygen

ate it. Unless there be literary value, which the reviewer

has not been able to discover, what impelling motive could

dictate the inclusion of the Statute of Uses, Tyrrel's Case,
Roe ex dem. Wilkinson v. Tranmer and Doe ex dem. Lloyd
v. Passingham, in a new case-book, when modern statutes

and cases that are understandable are available?2 If a

cross could be achieved between the modern cross-word

a Your reviewer submits, for example, that the Alabama Code (1923)

�6912 covers the entire subject treated by the original Statute of Uses

and is understandable.
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puzzle and the good, old-time, parlor game of charade, it
would prove about as difficult, much more interesting, and
quite as valuable 3 to the student, as trying to figure out :
what was, where was, and who had, if anybody still had,
the use.

The material, other than cases and notes, has been in
creased by nine pages. This includes excerpts from num

erous state statutes. It is easy to see, however, that the
principal growth of the work has been through increasing
the number and amplifying the contents of the notes. The
old edition contained only 333 notes, whereas the new has
521. The writer finds, too, that the increase is due largely
to the inclusion of new notes, for many of the old notes
are reprinted verbatim, as they appeared in the old edition,
while others have been amended by merely the addition of
a reference to an annotation, or to a law review article.

Perhaps, no criticism can be made of that, for the laws
relative to real property have changed but slowly, and little
by little, at least in this country. It strikes the reviewer,
as quite strange, however, as much attention as is paid, in
both editions, to the development of the law of titles in

England, that such revolutionary changes as have been
made there, in the past few years, should receive no atten
tion whatsoever. Also, it is surprising, in view of the

spread of the use of the Torrens System, in this country,
to find the identical note contained in the old edition of
sixteen years ago, as the only reference made to that de

velopment.4
The table of contents of the old edition is almost un

changed, in the new. One re-arrangement, only, is noted,
viz. : Accretion is shifted from the sub-division on Original
Titles and placed under that of Derivative Titles. This

probably indicates that Mr. Aigler has finally definitely
decided, in his own mind, that there is no such thing as

acquiring title by accretion but that it is only a matter of

construing boundaries. The cases used in the two editions

are the same and they too, indicate that point of view. It

might have been well, however, for the author to have in

cluded in the new edition, a case or two, of the several

3 See Rood; The Statute of Uses and the Modern Deed (1905), 4

Mich. Law Rev. 109.
4 See old edition p. 941; new edition p. 1018.
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recent ones representing the other side of the contention,
with citation of the others.5 It depends, entirely, upon
the jurisdiction you are in, as to which is the accepted
theory ; and there are good authorities, in plenty, who in
sist that accretion is an active agency of land acquisition.
Mr. Aigler, in his preface to this edition says, that

about fifteen per cent of the cases are new. That is a big
improvement in an already good book. Instructors enjoy
using new cases and the new ones included in this volume
seem to be weld selected. They are interesting cases and
for the most part recent.
Unquestionably, the new edition is an improvement over

the old. The reviewer has expressed the opinion that the
new edition is an improvement but the opportunities to im

prove books come only after long intervals. He is of the

opinion that Professor Aigler has not taken full advantage
of his opportunities for improvement of his work.

J. V. Masters.*
University of Alabama.

HANDBOOK OF THE LAW OF SURETYSHLP AND GUARANTY

(Hornbook Series)�by Herschel W. Arant. West Publishing
Company, 1931. Pp. 471.

One who ventures into the field of Suretyship Law finds
himself in a tangled maze of case law that seems almost

beyond the possibilities of orderly arrangement and of
rationalization. It may be truthfully said that here one

finds the law of the States at its worst�such lack of har

mony, so many contradictions, so frequent a misuse or

looseness of terminology as to mystify the practicing law

yer and to confound the law student utterly. Here is a

most fruitful field for legal analysis, simplification and co

ordination of discordant state and federal decisions. The

?Professor of Real Property, University of Alabama.

speuker v. Canter, et al, 62 Kan. 363, 63 Pac. 617 (1901);

Yearsley v. Gipple, 104 Neb. 88, 175 N. W. 641 (1919), 8 A. L. R. 636

(1920); Payne v. Hall, 192 Iowa 780, 185 N. W. 912 (1921); Doebbling

V. Hall, 310 Mo. 204, 274 S. W. 1052 (1925).
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codifiers of state law have quite generally left this branch
of the law in the unsatisfactory condition in which the
courts have put it, probably because the difficulties of such
an undertaking were so apparent and so forbidding.
It is unfortunate that there is no prospect of an Uniform

Law of Suretyship or of a restatement by the American
Law Institute. Lacking such harmonizing influences, we

turn for help to those commentators like Professor Arant
who have the courage to attempt so difficult an undertaking
as the attempt to rationalize this subject. And Professor
Arant has, in this book, come closer to success than any
other. It is evident that the author is not himself entirely
satisfied that he has correctly solved all of the problems
before him, problems succeeding each other in quick order
throughout the book. His approach is very cautious, seem
ingly hesitant, and it would be a fair criticism of the
author to say that he is not sufficiently positive in his

views, were it not true that one who sets himself up as posi
tive in this department of the law reveals his own limited

understanding of the difficulties involved. And so we must
accord to Professor Arant not only courage but also mental

honesty. He has not sidestepped any knotty problems.
This work of a few less than five hundred pages of text

opens with the conventional definitions and distinctions be
tween surety and guarantor and indemnity. However, the
reader is permitted to carry away the impression that these
matters are sketchy outlines, merely introducing the no

menclature of the subject, and not to be taken as conclusive
of much. As the author puts it�"The rights and duties of
the parties to none of these contracts should in any meas

ure be dependent upon the label that is placed upon the

particular agreement. But it appears to be otherwise
when one observes the common practice of labeling the

agreement under consideration before the court formally
exhibits the logic that has impelled it to its judgment. . . .

It is this practice that has seemed to make desirable the

foregoing attempt at definition and distinction believed by
the writer to be generally unnecessary and relatively use

less in the solutions of problems presented by actual cases."
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Treatment of the Statute of Frauds is basically sound
and well reasoned. The author considers the probabilitiesof fraud as the factor which brings the promise within the
Statute. While his reasoning necessarily thins out at times
into speculative suppositions merely, yet it is wise to
return always to the fundamental purpose of the Statute,
though the courts seem often to have lost sight of it in their
pursuit of an illusory "test." Treatment of the "main
purpose" rule and new consideration theory rejects vague
tests as objectionable and suggests that "The statute was

passed because it was believed to be desirable to protect
a defendant from a creditor of another person where the
creditor was tempted to claim, contrary to fact, that the
defendant had also promised to pay and, unfortunately,
had a chance to prove his case by the use of false testi
mony. Where the promisor's primary object, when he
promises, is the promotion of some purpose of his own, it
is generally true that he receives in return for it some con
sideration of special and direct benefit to him that would
ba very difficult to prove contrary to fact."
An attractive and valuable feature of the book is an

excellent selection of illustrative suretyship undertakings.
Robt. A. Maurer.*

Georgetown Law School.

GOVERNMENT BY JUDICIARY�by Lewis B. Boudin, Volumes I
and II. William Godwin Co., Inc., New York, 1932. Pp. 583; 579.

Whether we agree or disagree with the author's views
and conclusions as to usurpation of power by the Supreme
Court, or with the inferences he draws as to what were the

controlling factors in many of the Court's decisions based
on other inferences he draws from historical or political
facts narrated by him, all should agree that Mr. Boudin's
work is one of the most interestingly readable things in

legal literature which has appeared in recent years.
In addition to its interesting qualities, the volumes

evidence a prodigious amount of research by the author,

?Professor of Law, Georgetown University Law School.
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scholarship and deliberated analyses�even if in some of
such analyses one might think that the residuum was ob
tained by the author's selection (erroneous inferences, as

above) of the wrong reagent. Even if so, the process of
analysis is most interesting to the inquiring legal mind.
It is to be regretted that the author after having, in two

volumes, stated, amplified and reamplified his theme, then
rather abruptly finishes his second volume without a gen
eral summing up, or at least a more distinct statement of
his suggestion as to the solution of the question.
The work is a distinct scholarly, tho controversial con

tribution to Constitutional Law treatises.

Arthur A. Alexander.*

Washington, D. C.

ANSON ON CONTRACT�by Arthur L. Corbin, Fifth American Copy
right Edition, Edited, with American Notes. Oxford University
Press, New York, 130. Pp. 617.

This fifth American edition of this well known book is,
as might be expected, a great credit to Professor Corbin, its
American editor.
In view of the annotations of the sections with American

decisions and notes, the book may be used profitably as a

text by law students in this country as supplementary read
ing to their required casebook, and also relied upon by
practicing attorneys.
It is one of the best text books on the law of contracts.

A. A. A.

PATENT LAW FOR CHEMICAL AND METALLURGICAL INDUS
TRIES�by A. W. Deller. Chemical Catalog Company, New

York. Pp. 483.

The author sets out his purpose as being "to provide
not only a source of authoritative information but also a

working basis for the chemist and metallurgist to use in

handling patent matters. To accomplish this aim, frequent
* Professor of Law, Georgetown University Law School ; Faculty ad

viser of this Journal.
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repetition has been made of outstanding principles and doc
trines of patent law and of leading cases and decisions."
To this end the author devotes a chapter to the history,

theory and nature of patents. This is followed by a con
sideration of various classes of patentable inventions in
cluding designs. The author then indicates the persons
who are entitled to letters patent followed by a statement
of the principles of patentability, endeavoring to distin
guish between invention and mechanical skill, etc. There is
then a chapter taking up in considerable detail the charac
teristics and form of applications for patents and the pro
cedure in the Patent Office relating thereto. An unusual
emphasis is placed on drawings and elaborate description
of the character of drawings accompanying a patent appli
cation and how they must be made is given, although the
author indicates that in most chemical and metallurgical
patents no drawing is necessary. The author rounds out
his description of matters leading to patent protection by
discussing reissues, disclaimers, and other means for cor
recting errors in patents.
Chapters are then devoted to interpretation of patents,

to how patents are infringed and what remedy may be ob
tained by suits for infringement. This is followed by a

chapter on miscellaneous matters relating to title valuation,
taxation, bankruptcy, etc., as affecting patents, and a gen
eral statement with respect to the importance of patents
and their use in commercial activities.
A chapter is devoted to foreign patents, and specific

details with respect to patents of each of the foreign coun

tries are given with unusual elaboration for such an ele

mentary book. Accompanying this are upwards of fifty
pages of miscellaneous statistics with respect to the chem

istry and metallurgy of various foreign countries. Most
of this statistical matter soon becomes out of date and

already probably is available to chemists and metallurgists
in more elaborate form, so that it seem almost out of place
in a book devoted nominally to patents.
There is an elaborate bibliography on patents, chemical
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and metallurgical matters, together with a good index and
table of court decisions cited.
The author quotes specimen claims from a very large

number of patents in the chemical and metallurgical art,
apparently endeavoring to show how this matter can be
covered in the Patent Office. Unfortunately, there is no

indication with respect to individual claims of whether
they have ever been adjudicated in the courts and held
valid or invalid. Claims are taken with seeming indiffer
ence from very old patents and from very recent patents.
This is particularly unfortunate because the practice in the
Patent Office with respect to the form of such claims is
being crystallized only in the last few years. Unquestion
ably a very large proportion of the claims quoted by the
author would not be allowed as to form by the Patent Office
at the present time.
The author gives a very clear statement of the difference

between patents, trade marks, and copyrights, a highly
desirable matter to keep in mind when discussing and

considering patents. He says:

"A consideration of the doctrines of patentability as laid down

by the Patent Office and by our courts makes it difficult to give
an accurate definition in positive terms of what a patentable in

vention is. * * * It should be remembered, of course, that a

product claim is far more valuable and useful than a process
claim as a general rule. * * * Many occasions require the use of

expression such as 'only' or 'solely' or 'wholly' or alternative or

negative terms and examples of patent claims using the foregoing
expressions are given. * * * The file wrapper of the patent ap

plication should be taken into consideration with respect to the

problem of construction but is not to be given such paramount
importance unless the inventor or patentee is estopped from refer

ring to other constructions. * * * A defendant to a patent in
fringement suit has the right to set up defenses."

But the author refers only to the statutory defenses listed
in R. S. 4920, apparently dismissing from consideration
the thirty or forty other defenses which are available.
Strangely enough, the author emphasizes, and devotes an

entire paragraph to, the use of juries in equity patent liti-
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gation, which provision of the statute has almost never
been utilized.
The volume will be helpful to anyone who is not familiar

with the intricacies of patent law. In many instances the
author has quoted the words of the statutes or of Patent
Office rules which probably are not as informative as

would be a statement in simpler language. This is particu
larly so with respect to interference procedure in the Pat
ent Office, where recent changes in procedure and practice
have not been incorporated.
Washington, D. C. Karl Fenning.*

OASES AND MATERIALS ON CORPORATE REORGANIZATION
�by William O. Douglas and Carrol M. Shanks. West Pub

lishing Company, St. Paul, 1931. Pp. 559.

This book deals with a somewhat neglected feature of
Corporation Law, and the need of just such a work renders
it timely and useful for the instructor in law as well as
for the active practitioner. Its very nature, however�per
haps its superiority to a text written in the old, familiar
form�makes it difficult to pass upon in a critical review,
for with ninety per cent of the text consisting of case-mate
rial, the reviewer may well be accused of professional Use
majestas where his opinions as to legal values clash with
the registered decisions of able occupants of places of dis
tinction upon the bench.
Proceeding with our orderly examination of the subject

matter and the manner of its treatment by Professor Doug
las and his author-associate, it is interesting to note the

sharp divergence of cases, which no doubt will become
standardized in due time�though it is equally certain they
will never lack the individualistic flavor of decisions arising
out of situations where there are few hampering authorities
and precedents, or in numerous instances, none at all.

Thus, in the somewhat ancient case,1 Chief JusticeWaite,

* Professor of Patent Law, Georgetown University Law School ; for

merly Assistant U. S. Commissioner of Patents, and Special Assistant

to the Attorney General.

iDow v. Memphis & L. R. R. Co., 124 U. S. 652, 31 L. Ed. 565,

8 Sup. Ct. 673 (1888).
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in his usual clear and convincing manner, ruled that after
due notice the income derived from a firm or corporation
during a receivership is applicable pro rata to payment of
the mortgage debt, through surrender of the funds to the
mortgage trustees.
In a decision which it seems to us might have been sum

marized to advantage, the. U. S. Supreme Court in the
course of an eighteen-page opinion deals with current debts
and holds in effect that such debts should be paid out of
current receipts, regardless of mortgage creditors who
have already benefited by preservation of the property
through expenditure of that fund.
This leading case is Southern R. Co. v. Carnegie Steel

Co.2
The owners of tort claims as a rule are not in a better

position than ordinary judgment creditors, whereas as

might be expected, the government is in a preferred situa
tion as to enforcement of its claims against the corporation.
The rule as to Receivers' Personal Liability seems so

harsh as to be almost oppressive, but to show leniency to
this officer of the court might create ten-fold the injury
that strict accountancy would produce. In brief, receivers
must "watch their steps" and keep within the limits of the

powers conferred upon them by the appointing order of
the equity , court.
In a leading case, Oscar Heineman Corporation V. Nat

Levy & Co.3 the Circuit Court of Appeals, 2nd Circuit, held
that "common honesty" requires the court to enter a decree,
founded upon both principle and authority, that a chancery
receiver going into possession of real property without

adopting the lease under which the premises had been
occupied by the lessor corporation prior to its having been

given into his charge�that in such a situation, the land
lord should be compensated for the period of actual use
and occupation, payable out of current funds in the re

ceiver's hands. It is an "expense of administration," not
withstanding a line of cases slanting in the direction of dis-

2 176 U. S. 257, 44 L. Ed. 458, 20 Sup. Ct. 347 (1900).
3 6 F. (2d.) 970 (C. C. A. 2d. 1925).
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regard of the binding effect of such an executory contract
and assuming to put into effect the exercise of a species of
right of eminent domain to accomplish an unconscionable
purpose.
Passing by the preliminary stages of a corporate reor

ganization, it has been held in a railroad case that an equity
receivership terminating in a judicial sale is final as to
the parties and as to all having notice of the proceedings,
and prevents attachment of the corporate property, even

though it consists of earnings accruing prior to the sale.
The court held that the dissenting parties' construction
of the restraining order thus challenged, would be "too
narrow" ; and it adds "these earnings are equally protected
with the body of the property itself." This case, Phipps v.

Chicago, R. I. & P. Ry. Co} is well reasoned and convinc
ing, and it very properly occupies a prominent place in
this text.

Naturally, the resulting reorganization, whether consum
mated by judicial decree or by voluntary reorganization,
should be fair and equitable. In the illustrative case cited
in extenso in the text, the adjustment was made between
the parties themselves and was afterward submitted to

scrutiny in a court proceedings. In this case, Abbott v.
Waltham Watch Co.,5 the court found the corporation had
been in failing circumstances for some years; that the
directors could locate only one banking interest that would
refinance the company upon feasible terms; and that the

dissenting parties were unable to do more than to criticize
the terms without suggesting any alternative plan. Under
the circumstances as there disclosed, the court held the

objections of the minority security holders had not been
sustained.
The conclusion one is apt to draw from the decisions

is that the court relies altogether too much upon the bank

ing interests to resuscitate the ailing business concern.

Usually it was the same banking interests which encour-

4 284 Fed. 945 (C. C. A. 8th 1922).
5 260 Mass. 81 156 N. B. 897 (1927).
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aged inflation, and they should not be permitted to reap
benefits in way of reorganization commissions and profits
when the debacle was due to their own encouragement of
reckless expenditures and general extravagance.
The cases are well chosen for the purpose. Law students

can gather the principles of corporate reorganization and
refinancing from this selected array of leading cases. As

already stated, it would better suit our taste if the authors
had presented their own viewpoint far more liberally; but
with that proviso, we. cheerfully recommend this book to
students whose thoughts have become mature and who have

grown accustomed to deducing rules from the quoted page.

Richard S. Harvey.*

Washington, D. C.

�Formerly Professor of Law, Georgetown University Law School.
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