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LEGAL MAXIMS, AND THEIR USE IN

STATUTORY INTERPRETATIONS f
Ward E. Lattin *

" Caution and investigation are necessary armor against error and

imposition. . . . Men, upon too many occasions, do not give their own

understandings fair play; but yielding to some untoward bias, they
entangle themselves in words, and confound themselves in subtleties." 1

IN THE COURSE of the growth and development of the law there
have found their way into legal thought and literature a body of

brief, epigrammatic principles known as maxims. A great many of
them have been adopted from the Roman Law�as a matter of fact,
Chancellor Kent has expressed the view that : " There are scarcely
any maxims in the English law but what were derived from the

Romans; and", he continues, "it has been affirmed by a very com

petent judge, that if the fame of the Roman law rested solely on the

single book of the Pandects, which contains the regulae juris, it would
endure forever on that foundation." 2 In his zeal to pay full tribute
to these early scholars, Chancellor Kent apparently overlooked the
contribution made by later writers and jurists, for there can be but
little doubt that many oft-quoted maxims are of English authorship.
Certainly a modern collection would contain many not to be found in
the Pandects.
But whatever their source, they are many in number and varied

in subject matter, extending to nearly every branch of the law.3 The

t The author gratefully acknowledges the helpful suggestions of Professor John
O'Brien of Georgetown University Law School and Assistant Legislative Counsel,
United States House of Representatives.
* A. B., College of the City of Detroit (now Wayne University) (1927), LL. B.,

Georgetown (1932), J. D. Id. (1937). Secretary and Law Clerk to Mr. Justice

McReynolds, 1934-5; Special Contract Claims Examiner, The General Accounting
Office; Member of the District of Columbia Bar. Author of Constitutional Problems
Arising Out of the "Fraud Order" Powers of the Postmaster General (with
Bernard J. Long) (1937) 4 J. D. C. Bar Ass'n 34.

1 Federalist Papers, No. XXXI.
2 2 Kent's Commentaries (1858) � 553.
3 A rather complete collection of maxims is to be found in Bouvier's Law

Dictionary�approximately 2,000 being there listed.
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present discussion has for its purpose a brief analysis of the use of
maxims in general, and, particularly, the proper place to be assigned
to them as aids in statutory interpretation. This will be accomplished
by (1) carefully defining the term so that an accurate approach to
the problem may be assured, (2) briefly assessing their value and

proper place in the general law, (3) indicating, by the use of case
examples, the dangers inherent in their unfettered use, and the in
evitable difficulties which attend their acceptance as impregnable
principles of statute law, and (4) considering the uses which may

justifiably and safely be made of them as aids in statutory determina
tions, when the boundaries of their value are recognized and they are

asked to serve only the limited purpose to which they are, by their

nature, adapted.

definition of the term

First, then, what is the meaning of the word " maxim " ?
The accepted dictionary definition is :

" The greatest sentence,
proposition, or axiom, i. e., of the greatest weight or authority . . .

A saying of a proverbial nature embodying a moral or practical
precept ".*
Bouvier's Law Dictionary gives this definition: "An established

principle or proposition. A principle of law universally admitted as

being just and consonant with reason."
This is the meaning assigned to the word ; but it must not be under

stood that all phrases which wear the label " maxim "
are to be

accepted as principles of law " just and consonant with reason ". On
the contrary many adroit and pointed expressions which are popu
larly given the dignity of juridical apothems depart sharply from the

rigid strictures of the definition. Others, in fact most of the others,
conform to the definitive requirements only when used under cir
cumstances which make plausible their application.

THE VALUE OF MAXIMS IN GENERAL

There is much contrariety of opinion as to the true worth of maxims
as effective legal weapons. Lord Coke was of the view that they are
"
a sure foundation or ground of art, and a conclusion of reason, . . .

so sure and uncontrollable as that they ought not to be questioned ".5

Again, he said : "A maxime is a proposition, to be of all men confessed
and granted without proofe, argument, or discourse. Contra negantem
principia none est disputandum." 6

*Webster's New International Dictionary.
s Co. Litt. (1853) � ll.a.
� Id. � 67.a.
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On the other hand, later writers have taken a quite opposite posi
tion. Lord Esher criticized them in these words: "I need hardly
repeat that I detest the attempt to fetter the law by maxims. They
are almost invariably misleading : they are for the most part so large
and general in 'their language that they always include something
which really is not intended to be included in them." 7 Another
writer, Stephen, had this to say :

" It seems to me that legal maxims
in general are little more than pert headings of chapters. They are

rather minims than maxims, for they give not a particularly great,
but a particularly small, amount of information. As often as not, the
exceptions and qualifications to them are more important than the
so called rules." 8

Somewhere between these extreme views, Coke on the one hand
and these later writers on the other, is probably the correct concept.
Good maxims do have their place in the law, and this certainly includes
statute law; they do serve as useful aids to both judge and lawyer.
But, as we shall subsequently see, even the most valuable ones must
be used with care and wisdom lest their real value be lost entirely
and they become a hindrance rather than a help to the cause they
seek to serve. It is believed that a more nearly correct assessment
of their real worth was made by Professor Jeremiah Smith when
he said :

" But it should always be remembered that these familiar

phrases are not all of equal value; that some ought to be amended,
and others discarded altogether. Above all, it should be remembered
that these maxims (even the best of them) are only maxims; that
they were

' not meant to take the place of a digest '

; that they are

neither definitions nor treatises ; that while they are
'
a convenient

currency yet ' they require the test from time to time of a careful
analysis '

; and that, in many instances, they are merely guide-posts
pointing to the right road, but not the road itself." 8

The reason they are only of limited value and " require the test of
careful analysis " becomes apparent when their usual origin is traced.
It will not uncommonly be found that a renowned writer, or a judge
with a reputation for wisdom, has used an apt and pointed expression
when discussing a given case or proposition, with no intention that
it be regarded as a general rule of law, but rather as a statement

peculiarly fitting the matter under consideration. But due to his
reputation, or to the catchy, brief and attractive nature of the phrase,
or perhaps both, it is repeated by others until it becomes accepted as

legal doctrine. In other cases the author of a skilfully worded state
ment may have believed that he was formulating a sound principle

i Yarmouth v. France, 19 Q. B. D. 647, 653 (1887).
8 2 Stephen, History of the Criminal Law of England (1883) 94, n. 1.
� (1896) 9 Harv. L. Rev. 26.
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of law, but failed to foresee the multitude of situations subsequently
to arise with respect to which an application of the announced rule
would work an injustice. Thereafter, as circumstances arose where
use of this new doctrine seemed improper, other rules were proclaimed,
and sometimes they too would be accepted as maxims. As a result,
there have developed a number of these succinctly stated precepts
which are in seeming conflict with others, and it is not infrequently
possible to find one which supports the affirmative and another which
sustains the negative of the same proposition. It may have been this
conflict which prompted E. Q. Keasbey to say :

" Many of the sayings
that are dignified by the name of maxims are nothing but the obiter
dicta, of ancient judges who were fond of sententious phrases, and
sometimes sacrificed accuracy of definition to terseness of expression ;
and some . . . have in reality no definite meaning at all." 10 As an

example of a " sententious phrase " which has found a place among
the maxims, and which seems to have little if any real juristic value,
the following is submitted : 11 " That is a viperous exposition which
gnaws out the bowels of the text." 12

Certain it is that situations constantly arise which may not justly
be placed within the strait-jacket boundaries of a previously ordained
rule. The goal of law is not injustice. Therefore, when the applica
tion of a legal aphorism in a given case will lead to an absurd or

subversive result an exception to a maxim is born, and when the

exceptions, as is sometimes the case, become so numerous that they
outnumber the instances of applicability, then the maxim ceases to
be such and becomes its own antonym.
This much, then, should thus far be clear: (1) Some so-called

maxims are not maxims at all, but being concise and skillfully formu
lated phrases have gained popular recognition and have come mis

takenly to be so regarded; (2) others are of definite value and if

properly used serve a beneficial purpose ; and (3) even those which are

useful are dangerous and should not as a rule be employed as the
vertebrae of an argument or judicial determination, but rather as an

aid or support for other legal reasoning.

DIFFICULTIES WHICH ATTEND THEIR USE IN INTERPRETING STATUTES

Turning now to the province of legislation, we find that here, as
elsewhere, a number of legal axioms have found a place of abode.

io (1880) 3 N. J. L. Rev. 160.
11 To obviate the necessity for interpretation, when maxims are quoted in this

discussion the quotation as a rule is given in English, with the Latin equivalent
in the foot-notes.

12 Viperina est expositio quoe corrodit viscera textus.
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Again, however, we find them to be of varying intrinsic worth, with
attending need for their selection and use. For example, we find here
the phrase :

" From the words of the law there should be no de

parture ".13 Frequently, however, a situation arises where strict
adherence to the words of a statute would not accomplish the purpose
which the law was designed to accomplish. As a result, we find
another maxim :

" Whatever appears within the reason of the law,
is considered within the law itself The court will, therefore, some
times depart from " the words of the law ", if this is deemed necessary
to prevent a result believed to be out of harmony with the legislative
intent. For the purpose of illustrating the hazards with which the
use of maxims is not uncommonly beset, let us analyze the case of
Johnson v. Southern Pacific Company.15
There the court was called upon to interpret Sections 1 and 2 of

the Safety Appliance Act of March 2, 1893.16 Section 1 provided that
" it shall be unlawful for any common carrier engaged in interstate
commerce by railroad to use on its line any locomotive engine in mov

ing interstate traffic not equipped with a power driving wheel brake
and appliances for operating the train-brake system." Section 2

provided that " it shall be unlawful for any such common carrier to
haul or permit to be hauled or used on its line any car used in moving
interstate traffic not equipped with couplers coupling automatically
by impact, and which can be uncoupled without the necessity of men

going between the ends of the cars."
The locomotive involved in the case was equipped with a power

driving wheel brake as the statute provided. The cars, which the
locomotive was pulling, were equipped with automatic couplers. The
locomotive was also equipped with an automatic coupler, but it was
different from those on the dining car with which it was to be coupled ;
and as a result it was necessary for the plaintiff Johnson to go between
the engine and the dining car to couple them. In doing so he sustained

injury and brought suit, contending that the railroad company's loco
motive was not equipped as the Act required, because it was not pro
vided with couplers which would couple automatically by impact with
those on the other cars. The company countered that the Act did not

require that locomotives be provided with automatic couplers; that
this proviso only related to "

cars ", and since Section 1 of the Act
was devoted to a statement of the equipment necessary for locomotives,
the term "

cars
"

as used in Section 2 did not include them. This

argument found support in the maxim, "A general clause does not

13 A verbis legis non est recedendum.
14 Quoecunque intra rationem legis inveniuntur, intra legam ipsam esse judi-

cantur.
is 196 U. S. 1 (1904).
� 27 Stat. 531 (1893) , 45 U. S. C. � 1, 2 (1934) .
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extend to those things which are previously provided for specially ".1T
It was this legal philosophy which the railroad company sought to
impress upon the court. As a matter of fact, the circuit court of
appeals followed this reasoning and held that the term "

cars
" in

Section 2 did not include locomotives, since they had been provided for
specially in the preceding Section.18 But the Supreme Court was of
contrary opinion, Chief Justice Fuller, speaking for the Court, sayifig
in part: "It is said that this cannot be so [that the term "cars"
included locomotives] because locomotives were elsewhere, in terms,
required to be equipped with power driving-wheel brakes, and that
the rule that the expression of one thing excludes another applies.
That, however, is a question of intention, and as there was special
reason for requiring locomotives to be equipped with power driving-
wheel brakes, if it were also necessary that locomotives should be

equipped with automatic couplers, and the word '
car

' would cover

locomotives, then the intention to limit the equipment of locomotives-
to power driving-wheel brakes, because they were separately men

tioned, could not be imputed. Now it was as necessary for the safety of
employees in coupling and uncoupling that locomotives should be

equipped with automatic couplers as it was that freight and passenger
and dining cars should be ; perhaps more so ...

' since engines have
occasion to make couplings more frequently '. . . . Tested by context,
subject matter, and object, '

any car
' meant all kinds of cars running

on the rails, including locomotives."
Without saying so in specific words, the court took cognizance of

the fact that the adage, "A general clause does not extend to those
things which are previously provided for specially ", is of limited ap
plication and should not be followed unless the facts and circumstances
of the case indicate that justice would best be served by its application ;
it gave effect to the idea that there are other maxims besides the one

quoted which better fitted the situation under consideration. For

example, we have these :
" The construction or explanation should

arise out of the whole subjectmatter "," " When the words of a statute
are special, but the reason or object of it general, the statute is to be
construed generally ",20 " The reason of the law is the soul of the
law ",21 " The law always intends what is agreeable to reason ",22 Al
though the maxim prohibiting the extension of a general clause to

17 Generalis clausula non porrigitur ad ea quoe antea specialiter sunt compre-
hensa.
" 117 Fed. 462 (C. C. A. 8th, 1902).
i9 Ex tota materia emergat resolutio.
20 Quando verba statuti sunt specialia, ratio autem generalis, generaliter

statutum est intelligendum.
21 Ratio legis est anima legis.
22 Lex semper intendit quod convenit rationi.



1937] Legal Maxims in Statutory Interpretations 7

matters specially provided for seems to fit the facts of the present
case, it is modified in its application by other rules and maxims�even

though in this case they may seem to be contradictory.
It will be remembered that the railroad company also contended

that the statute was not violated even though the term "
cars

" did
include locomotives, because the locomotive in question was equipped
with automatic couplers. It is true, the railroad company argued, that
this locomotive was provided with a Janney coupler, while the cars

were equipped with Miller couplers, and Janney couplers would not

couple with Miller couplers automatically by impact. The statute,
however, merely said automatic couplers ; it did not place any restric
tion upon the kind to be used. While the equipment on the locomotive
would not couple with the couplers on the dining car, it would couple
with other Miller couplers. Therefore, it was concluded, the require
ment of the statute was met ; the engine was provided with couplers
that would couple automatically by impact. The circuit court of

appeals was impressed by this argument, and found that it would be
an unjustifiable extension of the clear words of the statute to hold
that the couplers on the locomotive did not conform to the statute
merely because they would not couple with the type of equipment to
be found on the dining car. Said the court : " The legal presumption
is that the legislative body expressed its intention, that it intended
what it expressed, and that it intended nothing more. . . . Construc
tion and interpretation have no place or office where the terms of the
statute are clear and certain, and its meaning is plain. In such a case

they serve only to create doubt and to confuse the judgment. When
the language of a statute is unambiguous and its meaning evident,
it must be held to mean what it plainly expresses, and no room is left
for construction." 23 The reasoning of the circuit court of appeals
finds support in these legal precepts :

" From the words of the law
there should be no departure ",24 " One must abide by the words where
there is no ambiguity ",25 " When there is no ambiguity in the words,
then no exposition contrary to the words is to be made ",26 " It is the

duty of a judge to declare the law�not to enact it ",27 " That which
is expressed puts an end to that which is implied ".28
Furthermore the court adverted to the fact that this statute was

one in derogation of the common law and should therefore be strictly

23 117 Fed. 462, 465 (C. C. A. 8th, 1902).
24 A verbis legis non est recedendwm.
25 Verbis standum ubi nulla ambiguitas.
26 Quoties in verbis nulla est ambiguitas, ibi nulla expositio contra verba expressa

fienda est.
27 Judicis est jus dicere, non dare.
28 Expressum facit cessare taciturn.
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construed, for Quoe communi legi derogant stride interpretantur.
Also, the statute being penal in character should be strictly construed
in favor of the accused, for in poenalibus causis benignms interpre-
tandum est.
The Supreme Court, however, refused to accept this logic. It held

that the Act forbade the use of cars which could not be coupled
automatically together by impact, by means of couplers actually used
on the cars to be coupled; that the purpose of the statute was to
eliminate the hazard incident to men going between the cars. Said
the Supreme Court: "The dogma as to the strict construction of
statutes in derogation of the common law only amounts to the recogni
tion of a presumption against an intention to change existing law;
and as there is no doubt of that intention here, the extent of the
application of the change demands at least more rigorous construction
than would be applied to penal laws. . . . Though penal laws are to
be construed strictly, yet the intention of the legislature must govern
in the construction of penal statutes as well as other statutes; and

they are not to be construed so strictly as to defeat the obvious inten
tion of the legislature." 29 Thus, instead of giving effect to the maxims
above quoted, the Court rather looked to the legislative purpose in

enacting the statute and followed such axiomatic principles as:
" Words are to be interpreted according to the subject matter ",80
" An affirmative statute does not take from the common law ",S1
" Words must be subject to the intention, not the intention to the
words ",32 " It is to the intention that all law applies ",33 " The con

struction or explanation should arise out of the whole subject
matter ".3*
The foregoing analysis of the case of Johnson v. Southern Pacific

Company exemplifies the dangers inherent in placing too great reli
ance upon maxims as guides to correct statutory interpretations. An

attorney confronted with a legal problem which necessitates a deter
mination as to the correct effect to be given a statutory provision
cannot safely select a tersely worded rule which seems to fit the case

and conclude " That maxim decides this case ", for an alert opposition
may counter with an equally convincing legal apothegm sustaining an

opposite conclusion. The score would then be one maxim each, and the
case would be as far from solution as before. A maxim may be used
as a guide-post, but it should rarely be taken for the goal. They may

2�196 U. S. 1 (1904).
30 Verba accipienda sunt secundum subjectam materiam.
31 Statutum affirmativum non derogat commumi legi.
32 Verba intentioni, et non e contra, debent inservire.
33 Animus ad se omne jus ducit.
34 Ex tota materia emergat resolutio.
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serve to aid or reinforce an argument but should seldom be asked
to stand alone or to bear the entire burden of sustaining the cause.

Only in unusual and extreme cases may they successfully serve as the
backbone of a decision.
In the case of United States v. Barnes 36 the question for decision

was whether Section 3177 of the Revised Statutes was applicable to
the collection or enforcement of a tax imposed on oleomargarine by
the Act of August 2, 1886.38 Section 3177 provided that any collector
or inspector might enter in the day time any building where articles
subject to tax were kept or made, to examine them.37 Subsequently
the Act of August 2, 1886 was passed, imposing a tax on oleo
margarine. Section 3 of this new statute provided that Sections 3232
to 3241 and 3243 of Revised Statutes " are, so far as applicable, made
to extend to the special taxes imposed by this section, and to the

persons upon whom they are imposed ". It was contended that the
enumeration of certain sections of the Revised Statutes excluded those
not enumerated under the familiar maxim " The expression of one

thing is the exclusion of the other ",38 and that since Section 3177 was

not named, examinations by inspectors such as were provided therein
could not be made. The Supreme Court refused to follow this reason

ing, however, and held that Section 3177 was applicable. Justice Van

Devanter, speaking for a unanimous court, used this language: " The
maxim invoked expresses a rule of construction, not of substantive
law, and serves only as an aid in discovering the legislative intent

when that is not otherwise manifest. In such instances it is of decid

ing importance ; in others not."
One of the most recent attempts to invoke the use of a maxim as a

determiner of the effect to be given a statute, occurred in the case of
Gooch v. United States.39 In that case there was in controversy the

proper interpretation to be placed upon the words "
or otherwise "

as used in the Federal Kidnaping Act (Lindbergh Law). The Act

provides that "Whoever shall knowingly transport or cause to be

transported, or aid or abet in transporting, in interstate or foreign
commerce, any person who shall have been unlawfully seized, confined,
inveigled, decoyed, kidnaped, abducted, or carried away by any means

whatsoever and held for ransom or reward or otherwise, except,
in the case of a minor, by a parent thereof, shall, upon conviction,
be punished . . .". The words "or otherwise" had been added to

36 222 U. S. 513 (1912).
3�24 Stat. 209 (1886), 26 U. S. C. � 1360 (1934).
37 Rev. Stat. � 3177 (1878), 26 U. S. C. � 1501 (1934).
38 Expressio unius est exclusio alterius.
39 297 U. S. 124 (1936).
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the original Act by amendment in 1934. The following question was

certified to the Supreme Court : " Is holding an officer to avoid arrest
within the meaning of the phrase ' held for ransom or reward or

otherwise in the Act of June 22, 1932, as amended May 18, 1934

(48 Stat, at L. 781, Chap. 301) , U, S. C. A. title 18, � 408a? "

Counsel for the accused contended that the words "
ransom or

reward " import some pecuniary consideration or payment, or some
thing of value, and that since the words " or otherwise " follow these

specific words they also relate to a pecuniary gain, under the doctrine
of ejusdem generis.4,0 The court refused to follow this contention, how
ever, and stated :

" The rule of ejusdem generis, while firmly estab

lished, is only an instrumentality for ascertaining the correct mean

ing of words when there is uncertainty. Ordinarily, it limits general
terms which follow specific ones to matters similar to those specified ;
but it may not be used to defeat the obvious purpose of legislation."
The question certified was answered in the affirmative.
From the cases reviewed it must appear obvious that the Supreme

Court is not at all awed by scholarly phrases. If a concise legal saying
is found which well expresses a view or conclusion of the court in
a given case, it will sometimes be given application ; but if a thorough
consideration of a statute leads the court to a conclusion which runs

counter thereto, the phrase will not be permitted to stand in the way
but will be brushed aside as inapplicable. In other words, maxims
seldom induce conclusions ; more often they merely lend apt expression
to a result otherwise reached.

JUSTIFIABLE USES

The principal service performed by the average maxim is, as we

have seen, to bolster or support a legal viewpoint rather than to decide
a case. Occasionally, however, situations have arisen where the court
has turned to an axiomatic precept as the foundation upon which to
rest a decision, although these instances have been rare, and this re

course has been taken only as a last resort. The existence of this
" final recourse " service Was recognized in the case of Rapps v. Gott
lieb 41 where the court, in discussing the applicability of a certain

equitable maxim which counsel had sought to invoke, said :
" But

that doctrine applies only in an emergency. It solves problems which
have no other solution; it supplies a ground of decision where all

40 "Of the same kind", 1 Pope, Legal Definitions (1919) 449-451, defines
ejusdem generis as

"
a maxim which is an illustration or specific application of

the broader maxim noscitur a sociis ". The English equivalent of this latter phrase
is " It is known from its associates ", or " The meaning of a word may be as

certained by reference to the meaning of words associated with it."
� 142 N. Y. 164, 168, 36 N. E. 1052 (1894).
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others are absent ; it operates as a reason when nothing else canmaster
the situation; it is a rule of last resort, applicable only where all
others fail; it is a doctrine subordinate and not dominant, which
reverses no other, but submits to the authority of all, and is adequate
to an ultimate decision only when it has the field to itself. Any wider
view of it would make it a disturbing force, tending to unsettle and
destroy the most firmly fixed doctrines of the law. It is good and
useful�in its place�but will always make trouble when not kept
where it belongs." 42

The case of Riggs v. Palmer 43 well illustrates the use of a maxim
as the groundwork of a decision where no other appropriate settle
ment basis could apparently be found by the court. There, a grandson,
knowing that he was a beneficiary under his grandfather's will, mur
dered him. The statutes regulating the making, proof and effect of

wills, and the devolution of property under them, made no exception
in the case of a beneficiary who killed the testator to gain the bequest.
In other words, under the clear and unambiguous terms of the law
the grandson was entitled to benefit under the will. To avoid this
incongruous result the court said :

" Such a construction ought to be

put upon a statute as will best answer the intention which the makers
had in view, for qui hoeret in litera, hoeret in cortice.44, . . . many
cases are mentioned where it was held that matters embraced in the

general words of statutes, nevertheless, were not within the statutes,
because it could not have been the intention of the law-makers that

they should be included. They were taken out of the statutes by an

equitable construction . . . The equitable construction which restrains
the letter of a statute is defined by Aristotle, as frequently quoted,
in this manner: Aequitas est correctio legis generaliter latoe qua

parti deficit.*6 . . . What could be more unreasonable than to suppose
that it was the legislative intention in the general laws passed for the
orderly, peaceful, and just devolution of property that they should
have operation in favor of one who murdered his ancestor that he

might speedily come into the possession of his estate? Such an inten

tion is inconceivable. We need not, therefore, be much troubled by the
general language contained in the laws. Besides, all laws as well as

all contracts may be controlled in their operation in effect by general
fundamental maxims of the common law. No one shall be permitted
to profit by his own fraud, or to take advantage of his own wrong,

42 Oddly enough, there is a maxim which conveys this same thought�Regula
pro lege, si defecit lex (In default of the law, the maxim rules) .

� 115 N. Y. 506, 22 N. E. 188 (1889).
44 He who adheres to the letter, adheres to the bark.
45 Equity is the correction of law, when too general, in the part in which it is

defective.
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or to found any claim upon his own iniquity, or to acquire property by
his own crime. These maxims are dictated by public policy, have their
foundation in universal law administered in all civilized countries, and
have nowhere been superseded by statutes." 48

As a matter of correct legislative interpretation it is doubtful, even
in this extreme case, whether it would not have been wiser to have
permitted the estate to pass to the murderer, and then to have taken
it from him by application of the common law rule prohibiting the

acquisition of property by crime. This could have perhaps been accom

plished by impressing the legacy with a constructive trust for the
benefit of those equitably entitled to share in the proceeds of the estate.
The ultimate result, of course, would have been the same.

Another case in which the court turned to a maxim in reaching a

decision was that of The Three Friends.47 A statute provided that
every person, who, within the limits of the United States fits out and
arms any vessel with intent that such vessel shall be used in the service
of any

" foreign prince or state, or of any colony, district or people "

against the subjects, citizens or property of any
" foreign prince or

state, or of any colony, district or people, with whom the United
States is at peace

" shall be guilty of a high misdemeanor. The Court
was called upon to determine the meaning of the word " people " as

used in this statute. Chief Justice Fuller invoked the use of the
phrase, " The meaning of a word may be ascertained by reference to
the meaning of words associated with it " 48 and concluded that "While
the word people may mean the entire body of the inhabitants of a

state; or the state or nation collectively in its political capacity; or
the ruling power of the country, its meaning in this branch of the

section, taken in connection with the word ' colony ' and ' district '

covers, in our judgment, any insurgent or insurrectionary body of

people acting together, undertaking and conducting hostilities, al

though its belligerency has not yet been recognized."
Within the last two or three years considerable application has been

given to certain maxims which, in normal times, would probably have
been less favorably regarded. Thus, in interpreting certain emergency
measures growing out of the depression, considerable use has been
made of these principles :

" Statutes made for the public good ought
to be liberally construed ",49 " Necessity makes that lawful which

46 Quoted with approval, in part, by Justice Peckham in Beley v. Naphtaly 169
U. S. 353, 360 (1898).

47 166 U. S. 1 (1897).
48 Noscitur a sociis. Note that the Court refused to apply the equivalent of this

maxim, ejuesdem generis, in Gooch v. United States.
49 Statuta pro publico commodo late interpretantur.
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otherwise is unlawful ",50 " The safety of the people is the supreme
law ".61 In a word, the general theory that the greatest good of the

greatest number is the highest law of the land has been much stressed
in analyzing statutory provisions, and sometimes the courts have
seemed to heed the cry. The Supreme Court of the United States up
held the validity of the Minnesota mortgage moratorium law as within
the police power of the states 52 although it is doubtful whether, except
for the emergency, this act would have not been found violative of
the contract clause of the Constitution. In other cases these axiomatic
rules have been stressed by Government counsel with less success.

It has been previously noted that maxims are not all of equal value.
Some are'useless and should not be used for any purpose, even as a

last resort; others are of very real value when properly applied. While
their worth as aids in statutory interpretation depends largely upon
the facts and circumstances of the cases in which they are given ap

plication, the following are suggested as being among the more valu
able ones : "A general expression is to be construed generally ",53 " It
is the duty of a judge to declare the law, not to enact it ",54 " Stare
decisis ",55 " The law always intends what is agreeable to reason ",5*
" Whenever the same words express two meanings, that is to be taken
which is the better fitted for carrying out the proposed end ",57 " The
construction or explanation should arise out of the whole subject
matter ".58 These principles, as well as many others, are given frequent
application by the courts in interpreting statutes, although they
are not always given in the latin form, nor referred to as maxims.
It will be noted that these so-called "

more valuable maxims " are

highly general in nature. As a rule the more specific the phrase, the
greater the likelihood that itwill conflict with another equally specific.59
At the other extreme are to be found maxims which are little short

of amusing. " It is better to seek the fountains than to wander down
the rivulets ",60 " The people is the greatest master of error ",61 "A

thing adjudged makes white, black ; black, white ; the crooked, straight ;
50 Necessitas facit licitum quod alias non est licitum.
51 Salus populi est suprema lex.
52 Home Building and Loan Ass'n v. Blaisdell, 290 U. S. 398 (1934).
53 Generale dictum generaliter est interpretandum.
54 Judicis est jus dicere, non dire.
55 Abide by decided cases or precedents.
66 hex semper intendit quod convenit rationi.
57 Quotiens idem sermo duas sententias exprimit, ea potissimum accipiatur, quoe

rei gerendoe aptior est.
58 Ex tota materia emergat resolutio.
59 Compare Ejusdem Generis and Clausula generalis non refertur ad expressa.

The latter maxim means :
" A general clause does not refer to things expressed."

60 Satius est petere fontes quam sectari rivulos.
61 Maximus erroris populus magister.
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the straight, crooked ",62 " The will of the people stands in the place
of a reason ",83 This last phrase might carry the innuendo that the
popular will is not to be reconciled with reason. The following so-

called maxim is attributed to Henry VI : "What the church does not
take, the Treasury takes If the good King had added the Com
munity Chest, and the groceryman, he might have been hailed as a

prophet of modern times.
In interpreting a statute the court is presumed to search for that

result which will best give effect to the legislative intent, and at the
same time square with common right and reason�even though, as

a consequence, a result is reached which runs counter to well estab
lished maxims. It may be argued in this connection that by adherence
to the rule that the legislative intent must govern the court is merely
giving application to such precepts as

" It is to the intention that all
law applies ",65 and " Words must be subject to the intention, not the
intention to the words ".86 As a matter of fact, however, there can

be but little doubt that the quest for the legislative intent would con

tinue even in the absence of these phrases, due to the constitutional
doctrine of separation of powers. The power to legislate rests with
the legislature, and it is the duty of the courts to give effect thereto
according to the legislative purpose. It is rather a desire, therefore,
to remain within the boundaries of the judicial sphere than adherence
to any axiomatic formulae which likely inspires the search for the legis
lative intent. Furthermore, these maxims are of small practical use
from the standpoint of the practitioner, for the reason that his con

ception of the legislative intent may be entirely different from that
of the court. " The dependence of the statutes upon the will of the
judges for their effect is indicated by the expression often used, that
interpretation is an art and not a science ; that is, that the meaning is
derived from the words according to the feeling of the judges, and
not by any exact and foreknowable processes of reasoning. Un

doubtedly rules for the interpretation of statutes have been sometimes
laid down, but their generality shows plainly how much is left to the

opinion and judgment of the court." 67

CONCLUSION

While modern law has benefited greatly from the wisdom of early
legal scholars, it is by no means to be assumed that all living law

82 Res judicata facit ex albo nigrum, ex nigra album, ex curvo rectum, ex recto

curvum.

68 Stat pro ratione voluntas populi.
64 Quod non capit Christus, capit fiscus.
65 Animus ad se omne jus ducit.
66 Verba intentioni, et non e contra, debent inservire.
67 Gray, Nature and Sources of the Law (1924) 177.
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gains its inspiration from the past. Principles of legal thought must
necessarily be sufficiently flexible to meet varying needs and condi
tions. Lawyers and judges deal with actual cases, not theoretical situa
tions, and for this reason rules in the abstract are often inapplicable.68
This thought was even voiced by Chancellor Kent�an exponent of the
use of maxims�in these words :

" The only difficulty is, that the
maxims require study and profound reflection in the application of
them, especially as they are unassisted by any commentary, and stand
naked in all the brevity and severity of their original abstraction." 69

There was probably no greater opponent of strait-laced rules, which
fail to take heed of changing human currents and cross-currents, than
Justice Holmes. " I am immensely struck ", he said " with the blind
imitativeness of man when I see how a doctrine, a discrimination, even
a phrase, will run in a year or two over the whole English-speaking
world. Lately have we not all been bored to death with volenti non fit
injuria, and with Lord Justice Bowen's remark that it is volenti and
not scienti? I congratulate any state in whose reports you do not see
the maxim and its qualification repeated. . . . Judges commonly are

elderly men, and are more likely to hate at sight any analysis to which
they are not accustomed, and which disturbs repose of mind, than to
fall in love with novelties. Every living sentence which shows a mind
at work for itself is to be welcomed. It is not the first use but the
tiresome repetition of inadequate catchwords upon which I am observ

ing�phrases which originally were contributions, but which, by their
very felicity, delay further analysis for fifty years." 70 In the case of

Ryalls v. Mechanics' Mills,''1 he had this to say :
" General maxims are

oftener an excuse for the want of accurate analysis than a help in

determining the extent of a duty or the construction of a statute."
Justice Cardozo has warmly commended him for this tendency to
combat stereotyped and staid rules, in this manner : " No one has been
able to combat more effectively than he the repression of a formula,
the tyranny of tags and tickets. . . . The familiar form beguiles into
an assurance of security. Danger as well as deception may indeed be

lurking ill-concealed, danger as well as deception in a false appearance
of exactitude. The threat is too remote to jolt us out of the deeply-
cloven ruts. In the end we may find we have been sinking a little deeper
than we willed. For a cliche is not a barrier to power intent upon

88 The following quotation from George Eliot's "Mill on the Floss": "All

people of broad, strong sense have an instinctive repugnance to the men of

maxims, because such people early discern that the mysterious complexity of our

life is not to be embraced by maxims."
89 2 Kent's Commentaries (1858) � 554.
� (1899) 12 Harv. L. Rev. 443, 455.
" 150 Mass. 190, 194, 22 N. E. 766 (1889).
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its aims, though sluggishness of thought may lead us for a season to
act as if it were. A label is not a dyke or dam that will repel the onset
of the flood�the rush of an emergent need�though it may breed a

sense of safety till the flood has swept beyond. All this the greatmaster
has been quick to see. He has seen it when, paternally indulgent, he
has been willing for the hour to let the cramping phrases pass, to let
them pass with a word of warning that the need may yet arrive to
throw them over or expand them, to pull out of the rut at whatever
cost of pain and effort. The repetition of a catchword can hold analysis
in fetters for fifty years or more." 72 Many maxims, as we have noted,
are little more than catchwords which have come, in the course of

time, to be accepted as legal doctrine.
All legal formulae must be carven of words. Perhaps the principal

weakness of maxims is the fact that language is far too limited a

conveyancer of legal concepts to permit the expression in axiomatic
form of a thought or principle which, in the face of changing times
and events, will be unerring and unending in its application. It is be
lieved that if the beautiful and inspiring definition which Justice
Holmes has given to a

" word " could always be kept fresh in memory,
there would be little difficulty in recognizing the danger of formulating
from them dogmatic legal principles, with the expectation that they
would endure forever with unchanging pertinency. He said : "A word
is not a crystal, transparent and unchanged, it is the skin of a living
thought and may vary greatly in color and content according to the
circumstances and the time in which it is used." 73

So it is with maxims.

72 Cordozo, Mr. Justice Holmes (1931) 44 Harv. L. Rev. 682, 688.
�Towne v. Eisner, 245 U. S. 418 (1918).



TESTAMENTARY CONSTRUCTION,
THE PSYCHOLOGICAL APPROACH

Edmond N. Cahn *

" Wills and the construction of them do more perplex a man, than any
other learning, and to make a certain construction of them, this excedit
juris prudentum artem: but I have learned this good rule, always to
judge in such case, as near as may be, and according to rules of law; and
in so doing, I shall not err, and this is a good and a sure rule, if a will be
plain, then to collect the meaning of the testator out of the words of the
will; we all agree in all these rules, but we differ in the application of
them." i

I

THE CONSTRUCTION OF WILLS, as Coke says, is the despair
of jurisprudence. This is not because of any lack of rules or

maxims,�the books and the precedents are full of them. It is rather
because the rules are constantly broken and the maxims distinguished
when cases arise for actual determination. Thus the observation
that " No will has a twin " 2 has grown popular. This motto reflects
the general conviction of the bench and bar that the construction
of wills is a process without plan or rule.
The difficulties in this field are not the consequence of extrinsic

influences or loose reasoning. They are inherent in the essential uni
lateral nature of a testamentary (or other donative) instrument. All
rights stem gratuitously from the testator. The document is the

expression of an individual human will, a formless substance which
words can never adequately imprison. The general scheme of the
testator may be clear and his more important dispositions sufficiently
precise. But when it becomes necessary to effectuate such directions
as might be termed peripheral, the process is likely to become one

of pure speculation. -Sometimes the draftsman will accomplish sim

plicity and clarity by deliberately excising directions for remote and

improbable contingencies. Then a fairly defined instrument may

* A. B., Tulane (1925), J. D., Id. (1927) ; Member of the Bar of New York.
Author of Restraints on Disinheritance (1936) 85 U. of Pa. L. Rev. 139 and
Undue Influence and Captation (1934) 8 Tulane L. Rev. 507.
iLord Coke in Roberts v. Roberts, 2 Bulst. 124, 130 (K. B. 1613). Cf. Judge

Story in Sisson v. Seabury, 22 Fed. Cas. No. 12, 913 (C. C. D. R. I. 1832) ; Lord
Eldon in Jesson v. Wright, 2 Bli. 50 (S. L. 1820) ; and Judge Miller in Clarke v.

Boorman, 18 Wall. 493 (U. S. 1873).
2 Since In re King's Estate, 200 N. Y. 189, 192, 93 N. E. 484, 485 (1910).
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result. But in the light of unexpected eventualities even the best of
language may assume an aspect which was never anticipated.3
Of course, other documents too may be ambiguous. Charters, deeds,

licenses and patents are constantly up for construction; but as to
such there is a bilateral or multilateral element which, assimilating
most instruments to contracts, introduces criteria of fairness, estoppel,
public policy and the like. Here there is no such constraint or point
of reference. The only question is what the testator meant by the
specific language in controversy.
It would seem therefore that nothing of value can be written on

this elusive subject. Generalities and maxims to be found in the text
books are all linked with exceptions, qualifications and neutralizing
propositions. The maxims seem to compete among themselves, and
as will be seen hereafter a construction proceeding may well develop
into a contest of maxims for judicial preference. The cases are shot
through with distinctions. So perhaps the defeatist attitude crystal
lized in the saying, " No will has a twin ", is inescapable.
There is still something to be said here in the interest of analysis

and order. The subject is not altogether so hopeless as it is reputed.
After all, the construction of a will involves a specific intellectual
process on the part of the court, a process rather psychological than
syllogistic. That process is characterized by some degree of uni
formity: the cases are not all sui generis. Their reasoning is not
entirely rationalization. Considered from the larger retrospect of his
tory, the law of this difficult subject may be seen to establish certain
continua which follow general principles of human action and reaction.

II

Casual inspection of a few hundred characteristic opinions con

struing wills leads to the conclusion that judges oscillate between
two disparate techniques. These techniques do not bear prominent
labels and it would be a fallacy of over-simplification to set them
rigorously apart. But there is a genuine difference in principle and
in juridic method, so that, subject to these qualifications, specific
statements may be made.
The first technique is subjective, individualistic, discursive. It con

ceives the procedure of testamentary construction to consist in two
entirely independent and temporally, as well as logically, successive
steps. The first step is the ascertainment of the testator's intent, a

3 If a literary instance is permitted, reference may be made to the familiar
quotation, " It is a custom more honored in the breach than the observance." This
is quite generally taken to mean a custom more often broken than observed. What
Hamlet meant (Act 1, Sc. 4) was a custom more honorable to break than to
observe.
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process in which it is the duty of the court to consult the language of
the will and secondarily the surrounding circumstances to find what
the testator actually wished.4 This process recognizes the irreducible
uniqueness of every testament. It admits no common denominator.
It employs no maxims. It seeks intent in its purest natural form,
free of the alloys of legal categories and precedents. It calls itself
interpretation.
The second step in this technique is denominated construction.

Testator's intent is assumed now to be known. All that remains is
to fix its legal effect, the implications which the law, as an external
system, attaches to such wishes,�out of considerations of policy,
public convenience or historical accident. Here there is room for
rules, precedents and maxims. The testator's intent may be unlawful
or impossible. His will as construed may fail to serve those whom
his will as interpreted would benefit. The court's construction may
remake the will, but, of course, it can never modify the ascertained
intent. Construing a will, therefore, means first scrutinizing every
subjective clue to a presumptively unique purpose, then determining
the legal effect of that purpose, once it has been found and nailed fast.
The second technique is objective, legalistic and deductive ("con

stitutive " in the sense that Kant deemed our intellectual faculties to

be in their operation upon sensory data). It posits certain specific
rules attaching to the ascertainment of what it, too, calls intent. There
is the presumption against partial intestacy, or the rule ut magis
valeat quam pereat. Now, according to the first technique, this rule
ut magis valeat is simply one of construction in the narrow sense.

The testator's intent is to be given legal effect, if possible in con

sonance with the statutes and judicial policy.5 The rule has nothing to

do with the preliminary ascertainment of intent pure and simple.
Not so, here. According to the second, objective technique, this rule

of judicial policy has become a canon of interpretation. Here, it is
held that, in the very process of finding and defining intent, the court

should endeavor to attribute sense and meaning to the testator's

4 The distinction is very familiar in New York : In re United States Trust Co. of
N. Y., 78 Misc. 234, 238, 138 N. Y. Supp. 150, 156 (Surr. Ct. 1912) ; In re Kathan's

Will, 141 N. Y. Supp. 705 (Surr. Ct. 1913) ; In re Catlin, 97 Misc. 228, 160 N. Y.

Supp. 1034 (Surr. Ct. 1916) ; In re McCafferty's Will, 142 Misc. 371, 254 N. Y.

Supp. 789 (Surr. Ct. 1932) ; In re Costello's Estate, 147 Misc. 629, 265 N. Y. Supp.
905 (Surr. Ct. 1933) ; Kirchhof v. Ramsey, 151 Misc. 142, 271 N. Y. Supp. 40 (Sup.
Ct. 1934), aff'd, 243 App. Div. 837, 278 N. Y. Supp. 170 (3d Dep't 1935) ; In re

Shear's Estate, 156 Misc. 891, 282 N. Y. Supp. 665 (Surr. Ct. 1935) ; Robinson v.

Martin, 200 N. Y. 159, 93 N. E. 488 (1910) ; In re King's Estate, 200 N. Y. 189, 192,
93 N. E. 484, 485 (1910) ; Herzog v. Title Guarantee & Trust Co. of N. Y. City,
177 N. Y. 86, 91, 69 N. E. 283, 284 (1903) ; Colton v. Fox, 67 N. Y. 348, 351 (1876).

� Livingston v. Ward, 247 N. Y. 97, 106, 159 N. E. 875, 876 (1928).
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language.6 The testator did not make a solemn document without sig
nification. His words must have some meaning.

So too with the presumption against partial intestacy. According
to the individualistic procedure, this has nothing to do with intent:
it is, on the contrary, merely an admonition to the court in the con

struction stage of its work. Partial intestacy is a dangerous result,
often frustrative of the testator's prescribed scheme. It may send
his property into hands which he never contemplated, or in unsuitable
proportions.7 The second school of thought argues differently. When
a man sits down to make a will, he presumptively intends to dispose
of all his property, all that he can give at the anticipated date of
death. Partial intestacy is rejected, not because it may defeat his
wishes on other scores, but rather because it is one of the things he him
self was seeking to avoid when he made his will. The difference
in operation between these two lines of thought is obvious where the
possible partial intestacy will, of itself, work no offensive result.
In such case, the first school would disregard the presumption entirely ;
the second would still employ it as a guide and indicant of testamentary
purpose.
The breach between these views is considerably widened when the

maxim is highly technical in nature, e. g., the common law rule in
favor of vesting of estates. It appears, nevertheless, in every instance
where an attempt is made on the one hand to discover intent, pure
and simple, and on the other hand to subsume the language of the
will to a, 'priori formulas. It has, of course, its incidental effects,
such as (a) the loosening or tightening of the rules of evidence in

entertaining proof of extrinsic circumstances, (b) the use or refusal
of cy pres concepts,8 (c) the expansion or contraction of permissive
genera of testamentary disposition. In the light of these by-products,
we may denominate the first technique free, the second determined.
Free construction rests on induction and a sort of discursive nominal
ism. Determined construction follows system and the rules.9
Now there is much to be said for both points of view. To put it in

such a fashion, however, is to imply that these techniques are the
summations of opposite logical arguments, and that one's problem is
simply to weigh the relative persuasiveness or utility of these argu
ments. Such is not the case. Free or determined construction is no

� Fulton Trust Co. v. Phillips, 218 N. Y. 573, 583, 113 N. E. 558, 560 (1916).
Un re Lyons' Will, 271 N. Y. 204, 209, 2 N. E. (2d) 628, 630 (1936).
s See, In re Durbrow's Estate, 245 N. Y. 469, 157 N. E. 747 (1927).
� Compare In re Martin's Will, 255 N. Y. 248, 174 N. E. 643 (1931), with In re

Rooker's Will, 248 N. Y. 361, 162 N. E. 283 (1928). Eeady parallels may be found
in exegesis of the two greatest testaments, the only ones, incidentally, in which
perpetuities are licit.



1937] Testamentary Construction 21

more a matter of logic than free or determined will. Nor are the posi
tions antipodally opposite. No human attitude is sufficiently pure and
unadulterated to be entirely opposed to any other. Everyone sub
scribes to both a free and a determined will, and every judge to both
a free and a determined mode of construction. The classifications
are in terms of degree, and the degrees are psychologic phenomena.
That is how we propose now to consider these two methods, in short,
to view them simply as disparate operations in the minds of men.
A judge has a will brought before him for construction. Before we

go farther, we must decide where he is a judge, for that has as much
to do with his own reflexes and habitual bents as with the body of local
rules and concepts called the law. The law is the same, let us say, in
Manhattan and in Chemung County, New York, but the judges are not,
their sympathies and prejudices are not, nor are their habits and
subsurface customs. So there are real differences, perceptible in any
field of the law, but all the more emphatic here, where individuality
transcends rules and precedents. The conventions of the local bar,
the nature of his clientele, the degree of his experience all go to trans
form a judge into the judge.
This will is then before him to fix its meaning and its legal effect.

It is ambiguous or has failed to provide for some contingency or

other, or it may contain apparently conflicting directions. Some one

has committed either a blunder on the one hand or an oversight on
the other. Whatever the reason, there is a hole to be filled or a

conflict to be resolved. Now comes the search for intent.
In the assumed instance, the probate judge is of the best, ablest

and most independent calibre. His approach will be " tough-minded "

and will involve the quest of individual, unique intent. Legal rules
and maxims furnish no guide in this process. They pertain to con

struction in the narrow sense only. Now all that is sought is the

specific purposes of a concrete testator, as expressed in the unique
language of his will and as viewed in the light of his own peculiar life.
But this " tough-minded " judge has, over a period of years, pre

pared a few wills for his own clientele. If he is a probate judge or

surrogate, he has probably prepared many hundreds. And the more

wills he drafted, the firmer his habits, became in favoring certain
modes of distribution and in employing set phrases to bring them
about. The more wills he drafted, the less inclined he was to ask
the testator how he wanted to provide for remoter contingencies of
death and survival, investment clauses, trust powers and the like.
One filled in those things after the client left the office. Every elaborate
will prepared by a lawyer bears the indelible stamp of the draftsman's
habits. He cannot help providing for remoter issue; he cannot help
using the word "issue". The vague, partial rays of- the client's in-
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tent have passed, as it were through a prism, and have broken up
into a spreading spectrum of conditions, directions, powers and

authorities, defeasances and gifts over. Such were the habits of the
judge in the former days of office-rent, and they have not utterly gone.
They have merely sifted down.
Moreover, the judge knows his rules and canons of intestate descent

and distribution, and thinks well of them. They embody the public
policy of the state and reflect its opinion of what is just, fair and
equitable. The legislature has laid them down as a reasonable, suit
able mode of distribution. They are convenient, precise, exact,�
underlying all the fabric of inheritance. A will is a sort of codicil to
this legislative testament published and declared for all citizens. If
there are gaps to fill, or doubts to resolve, what better source than
the statutes of distribution? Accordingly, these legislative canons

will be followed, even though subconsciously and implicitly.10
Now, the judge in this hypothesis was supposed to be a free con

structionist, and he is not wholly consistent in consulting his own

experience and the statutes of distribution to decipher a presumably
unique will. There are, however, persuasive explanations for this
apparent inconsistency. As to consulting his own experience, he is
doing only what every lawyer-draftsman does and is therefore fol

lowing back a well-beaten track to the essential intent. In his use of
the statutes of distribution, he is merely applying the concept of a

will as a pro tanto codicil to the legislative scheme. These arguments
are, however, inconclusive. They overlook the fact that the lawyer-
draftsman knows equally well the general canons of testamentary
construction and keeps them before him as he composes. The same

criticism may be made as to the use of the distribution statutes. If
the testator's will is a codicil to the legislative rules of distribution,
it is by a parity of reasoning a codicil to all the decisions of the courts
and the opinions of the text-writers. Faced with this dilemma, the
probate judge may simply deny that he has given consideration to

anything but the language and circumstances of the testator. Thus
we are left with the patently false concept of a court as pure know
ing subject, void of mental sets or predilections, innocent of the ways
of lawyers, empty of the law ; a tabula rasa for a palimpsest.

10 Lyon v. Acker, 33 Conn. 222 (1866); Raymond v. Hillhouse, 45 Conn. 467

(1878) ; Conklin v. Davis, 63 Conn. 377, 380, 28 Atl. 537, 538 (1893) ; Clark v.

Lynch, 46 Barb. 73 (N. Y. 1866) ; N. Y. Life Ins. & Trust Co. v. Winthrop, 237
N. Y. 93, 108, 142 N. E. 431, 434 (1923) ; Fissel's Appeal, 3 Casey 55 (Pa. 1856) ;
Minter's Appeal, 4 Wright 111 (Pa. 1861). This "canon" is not mentioned in

Jarman, Wills (7th ed. 1930) 2144-7; Schouler, Wills, Executors and Ad
ministrators (6th ed. 1923) � 848 et seq. � 921; Eager, New York Law of Wills
(1929) c. XVI; Davids, New York Law ofWills (1923) � 446 et seq.
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III

A brief reference to the history of testamentary interpretation will
serve to illustrate the distinctions outlined above. In the interest of
clear exposition, it will be well to refer first to the close systems of de
termined construction. Of course, we are now no longer attempting
any dichotomy of the judges themselves, but rather of the bodies of
law which they are bound to administer. Our classification still holds
true, however, as it will be seen that the major legal systems sig
nificantly reflect freedom on the one hand and determined order on

the other.
Fixed rules of testamentary construction are a feature of the Roman

Law. The Institutes, for example, contain explicit regulations, par
ticularly as to the division of the estate.11 As the privilege of testa
mentary disposition was highly prized by the Romans, intestacy was

abhorrent to them. Even partial intestacy was so obnoxious that it
was legally impossible. A man simply could not die partly testate and
partly intestate. The uncia was supposed to be a twelfth of the estate,
but if a testator should name but one heir and leave him six unciae,
it was conclusively deemed that he had meant to divide the whole
into only six parts. In addition to the body of statute rules, canons
of construction evolved in the works of civilian commentators and

eventually became recognized maxims of judicial action in France.12 In

Louisiana, they entered the Civil Code and gained all the force of
statute law.13
The Talmudic system was, perhaps, even more determined. Testa

mentary freedom was highly constricted by a number of inhibitions,
largely designed to safeguard the widow and children.14 Formalism
was quite prevalent, not only in requiring the use of prescribed
phraseology on the part of the testator, but also in laying down the
criteria of judicial interpretation. The phrase " condition laid down
by the court " or " condition imposed by the court " is familiar here.
When R. Ilish proposed to follow the rather plain language of a will
in the face of a recognized rule of law, Raba regarded him with the
contempt of the initiate for the tyro.

" Such decisions," he said, " are
given by arbitration judges."

11 G. 2.14.5; id. 2.14.7; id. 2.20.4. See Gaius' account of the influence of the
Lex Julia et Papia Poppeae on the desire to make wills and the growth of vulgar
substitution. Tomkins and Lemon, Commentaries of Gaius (London 1869) 352.
i2 11 Aubry et Rau, Cours de Droit Civil Francais (5th ed. 1919) 434 � 712;

5 Planiol et Ripert, Traite Pratique de Droit Civil Francais (1925) 18;
Colin et Capitant, Cours Elementaire de Droit Civil Francais (4th ed. 1925)
846.
is La. Crv. Code Ann. (Dart, 1932) art. 1712-23.
i* The Talmud (Soncino Press, London, 1935) ; 2 Baba Bathra 448-593.
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Here, too, we find the play, in testamentary construction, of canons
of intestate succession. As we have noted before, such canons have
a cogent implicit operation. In an interesting case, recounted in the

Talmud, their force determined the outcome. Testator's will provided,
" My estate is bequeathed to my grandmother, and after her demise
to my heirs." Testator was survived by a married daughter,, who
died during the grandmother's lifetime. After the grandmother's
death, the daughter's husband claimed the estate. R. Huna ruled that
the phrase " to my heirs " implies "

even to the heirs of my heirs ".
R. Anan opposed : the phrase implies " but not to the heirs of my
heirs ". The matter was submitted to the authorities in Palestine,
who replied : R. Anan is right, but his reason is wrong. The daughter's
interest in the estate was prospective property and a husband is not

entitled, under the general rules of succession, to inherit prospective
property but only that possessed by his wife at the time of her death.
The German Civil Code contains an exceedingly elaborate set of

rules for testamentary construction.15 These are recognized by the
commentators as rigid controls, not mere guides to testamentary in
tent. In the main, they are designed not to discover or to effectuate

intent, but rather to provide peremptorily for contingencies which the
testator failed to contemplate or failed adequately to meet.16 The
rules are indifferent to any individualized desires. They are disposi
tions of the State.
Here the influence of intestate distribution makes itself explicit.

Should the will be silent or vague in any of several specified respects,
" legal " succession is to prevail. But this concept goes even farther
than the statutory provisions and pervades the whole field of testa

mentary interpretation. If a trial court freely seeks intent in the
raw, it invites reversal. Problems are, wherever possible, to be re

solved in terms of codal mandate.17
A much diluted mixture of determined construction is found in

Louisiana, the crossroads where civil law and common law meet.- The
Louisiana Civil Code has inherited a goodly number of statutory
canons of interpretation, but these are offset by the weight of prece-

15 B. G. B., 2066-2084. Article 133 is also used as a general canon of construc
tion, although it does not relate specifically to wills. Cf. New York Decedent
Estate Law � 47a, and New York Eeal Property Law � 63. The economic and
political changes which have taken place in Germany since 1933 would apparently
operate to emphasize determinism in the application of codal rules, except in
those widely publicized cases where courts have been invested with unlimited power
in applying statutes aimed against dissidents and minority groups.

16 5 J. V. Staudingers Kommentar zum B. G. B. (Munich, 1909) 355, 357, 362,
376.

17 See B. 0. L. G. 21, 328, an excellent example of the reliance upon the Code in
preference to speculation concerning testator's intent.
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dent and general notions of equity and fairness.18 Except for differ
ences in the respective systems of property-tenure, the decisions in
this civil law enclave read very much the same as those in the other
states. One particular accident of history is certainly worth noting.
In Burthe v. Denis,19 the Louisiana Supreme Court accepted, as a

recognized canon of testamentary construction, the rules of intestate
distribution. It cited as authority for this doctrine four decisions,20�
one in Connecticut, two in Pennsylvania, one in New York,�none

in any civilian jurisdiction. The question involved in the Burthe case

was whether division should be per capita or per stirpes, and the canon

so adopted resulted in per stirpital distribution. All four common

law precedents stood for the same proposition, and the avowed use

of the canon is quite generally confined to that single, narrow problem.
But, the Burthe case having enounced this rule without any such
qualification, Miller v. Hirsch 21 and Succession of Williams 22

pro
ceeded to regard it as a universal maxim and to apply it to entirely
disparate problems. Thus, a novel canon of interpretation became
embedded in the jurisprudence of the state. That is to say, one novel
in its explicit form. We have heretofore urged that this doctrine was

implicit, even in the operation of the toughest judicial minds.
The Louisiana technique seems thus to stand in a sort of middle

ground between the determined systems of Rome, the Talmud and
the German Code, on the one hand, and the progressively freer con

structions to be found at common law and in France.
The common law affords us, of course, an excellent laboratory for

observation. In its salad days, when it was "green in judgment",
chancery exhibited no little vigor in dealing with problems of con
struction.23 To do equity was valued more than the rules. But even
in the early period, decisions were influenced by the formulae, of
common law conveyancing, so that phrases sacred in the law courts
were accorded equal reverence in equity.2* In the course of time,
equity's casual urges became fixed patterns of behavior.25 For at least

i8 See Succession of McBurney, 165 La. 357, 115 So. 618 (1928) ; Succession of

Marsal, 118 La. 212, 42 So. 778 (1907) ; Succession of Maloney, 127 La. 913, 54

So. 146 (1911).
"31 La. Ann. 568 (1879).
20 Lyon v. Acker, Clark v. Lynch, Fissel's Appeal, Minter's Appeal, all supra,

note 10.
2ill0 La. 259, 34 So. 435 (1903).
22 132 La. 865, 61 So. 852 (1913). This case has been distinguished in Succession

of Maltry, 161 La. 1032, 109 So. 827 (1926), but its authority seems unimpaired.
23 Anonymous, Prec. Ch. 8 (1689); Ward v. Lant, Prec. Ch. 181 (1701);

Hoskins v. Hoskins, Prec. Ch. 263 (1706) ; Dolman v. Weston, Dick. 26 (1716).
2*Pooter v. Petty, Cho. Ca. Ch. 105 (1604).
25 Ray v. Enslin, 2 Mass. 554 (1799) ; Richardson v. Noyes, 2 Mass 56 (1806) ;

Howard v. James, 2 Mass. 394 (1807) ; Earl v. Grim, 1 Johns. Ch. 494 (N. Y. 1815).
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two centuries, the construction of wills in chancery courts has been
just about what it is today�oscillating between the poles of wholly
determined and (not quite) wholly free interpretation. Some clear
impression of the operation of the system can be gained by inspection
of the reports of the last twenty years in the New York Court of

Appeals.26
There are seventy-eight cases27 of testamentary construction in

this period, almost all of which are easy of classification. The facts
of the first, In re Thompson,28 will serve to illustrate the mode of

analysis.
Testatrix made her will in 1908 and died in 1912, worth upwards

of $45,000. Her will bequeathed to her cousin Mary Ann Harris the
sum of $3,000 and all her household effects ;

" and I also give her
the contents of my safe deposit box, in the vaults of the Garfield Safe
Deposit Company . . . consisting of jewelry, etc., excepting my Sav
ings Bank Books which are therein. . . ." The residuary estate was

left to the Methodist Episcopal Church Home.
At the time of the execution of the will, testatrix had in her box,

in addition to jewelry and the savings bank books, a certificate of
deposit for $6,853.60 and a long-term lease. The certificate of deposit
was surrendered for a new one in 1909. At decedent's death, both
securities were found to be at her residence. The courts below awarded
the proceeds thereof to Mary Ann Harris.
The court of appeals by its organ, Judge Pound, unanimously re

versed the lower court. A will speaks presumptively as of the date of
death. This presumption may be offset by the nature of the property
bequeathed or the language of the will, but there is nothing in this
will to obviate the working of the rule. The exception of the savings
bank books " which are therein " does not indicate any intent to
bequeath specifically the other property then in the box.
Now what has the court done? It has (1) found a ready and simple

formula, (2) has subsumed the instant case to that formula, and (3)
has produced the required answer. This is just what has been desig
nated herein as determined construction. Moreover, it has been postu
lated that, as an element of that technique, a reining-in on the consid
eration of extrinsic circumstances might be expected. Evidence of

28 217 N. Y. to 269 N. Y. inclusive (1916-1936).
27 Where a proceeding is instituted solely to determine the validity of some

provision of a will (e. g., its operable effect under a mortmain statute, In re

Seymour's Will, 239 N. Y. 259, 146 N. E. 372 (1925) ), it will not be included here
unless some question of testator's meaning is involved. Such a question may arise
in the very process of determining validity or in the process of measuring the
affected area of invalidity.

28 217 N. Y. Ill, 111 N. E. 762 (1916). Facts taken from Record on Appeal.
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intent, in conformity to or in conflict with the established canon, is
to be sought in the will itself. Hence the court here did not mention
that testatrix refused to reveal or itemize her property to the attorney
who drew her will and whom she named as executor, telling him he
would find everything in the safe deposit box; that the securities were
placed in the box at the time of depositing the will there and next to
the will ; that the exchange of the certificate of deposit in 1909 necessi
tated its removal from the box; or that testatrix's sight failed in the
latter part of her life and that she often had a servant bring the docu
ments to her and read aloud from them : all of which cast no little
light upon her intent at the date of making her will and her later
purpose in removing her securities to the more convenient location
of a strong-box at home.
With this earnest of our mode of classification, it is in order to set

forth the respective totals. In the period of 1916 to 1935 inclusive,
there were 47 cases of free construction and 31 of determined.29 A
quantitative statement of this sort implies, of course, much tedious
lucubration, but not a great deal more. It would not be very important
if the proportions just stated were reversed in the next twenty years.
Some will be surprised at the number of cases found in the determined
column; others will be gratified with the preponderance of free

technique.
It would be wise at this point to elaborate the last remark. There

is little evidence here of any trend, particularly of any trend toward
free construction. The growing body of judicial precedents stands in
the path of that tendency, if indeed any there be. New cases still pre
sent, of course, novel problems of construction, but necessarily fewer
than formerly. Moreover, with the pandemic urge for legislation,
statutory rules invade the field. In New York, for instance, " issue "

has a presumptive meaning defined by the Decedent Estate Law.30
The growing consciousness of the role of the lawyer-draftsman, and

the perception that he, not the testator, chooses the language of the

will,31 might indicate a tendency to shy away from technicalities and
to inquire after pure intent. But decisions generally disappoint any

29 Four of those classified as determined and five of those classified as free
were quite near the border-line, at least in the eyes of this reader. When one

seeks to infer a man's psychological process from an attempted logical exposi
tion composed by him, the results cannot be categorically exact. Despite these

grays, however, there is a preponderance of whites and blacks to vindicate our

classification.
80 New York Decedent Estate Law � 47a; see also New York Real Property

Law � 63.
si In re Durant's Will, 231 N. Y. 41, 48, 131 N. E. 562, 564 (1921) ; Dwight v.

Fancher, 245 N. Y. 71, 156 N. E. 186 (1927) ; Livingston v. Ward, 247 N. Y. 97,
159 N. E. 875 (1928).



28 The Georgetown Law Journal [Vol. 26

such expectation. When a court chooses to apply a rigid canon of
construction, it merely charges the testator " personally or through
his draftsman " 32 with knowledge thereof.
If the quantitative approach be thus fruitless, there is something

to be said for the qualitative. To seek predicable differentia in each
and every case would be vain. It is possible, however, to make certain
general statements concerning the use of free and determined con

struction, so long as we bear in mind the large residuum of wholly in
dissoluble decisions. The conclusions which may be advanced are :

(1) Where the language of the will is highly unusual or where the
testator explicitly states his general purpose but somehow fails to

carry it out, a free construction is predictable.
(2) Where the language of thewill is highly customary and familiar

to the law, a determined construction is predictable, e.g., terms of
conveyancing, or the word " children ", " heirs ", or " issue ". It is
here, of course, that we should observe the determinative influence of
statutes of descent and distribution.33

(3) Where the will, presenting a problem of construction, is devoid
of all indication of intent (whether in terms of the usual presumptions
or the language of the testator), a determined construction is pre
dictable. In other words, the court, seeing no answer at all to the

problem, simply seizes upon and applies a convenient formula of law.
Sometimes, two such formulas are equally applicable to the particular
puzzle, and then the court's choice will probably depend upon broad
considerations of general fairness, i. e., which formula is better suited
to the ends of equity as a system. In such instance, we may suggest,
the presumption in favor of natural objects of bounty will outweigh
the presumption against partial intestacy.34
The foregoing observations sufficiently illustrate the varying degrees

of judicial latitude at common law. The extreme of liberty in testa

mentary construction is to be found under the Civil Code of France.
Except for a single minor provision, the Code is devoid of rules for
the interpretation of wills. Accepted text-writers simply urge con-

32 Brown v. Gardner, 233 N. Y. 261, 266, 135 N. E. 325, 326 (1922). Here the
rule, knowledge of which was so presumed, was that " a devise to one with a

further devise to others, in case of the death of the primary devisee, without heirs,
means, without further words, a death during the life of the testator."

33 See cases cited supra note 10. See In re Barker, 230 N. Y. 364, 130 N. E. 579
(1921) ; Central R. R. v. First National Bank of the Thousand Islands, 232 N. Y.
330, 133 N. E. 908 (1922). In the latter case, the statutes of distribution were

found more persuasive than those of descent.
re Werlich, 230 N. Y. 516, 130 N. E. 632 (1921) ; cf In re Hayes' Will, 263

N. Y. 219, 188 N. E. 716 (1934). See also Fulton Trust Co. of New York v.

Phillips, 218 N. Y. 573, 113 N. E. 558 (1916) ; In re King's County Trust Co.,
96 N. Y. L. J. 723 (1936).
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sideration of the will itself and of extrinsic circumstances which might
illumine testator's purpose;85 Thus, theoretically at least, the courts
are exempt of every sort of a priori assumption.
But fact has a way of making fiction out of theory, and the system

in actual operation belies this pretense of liberty. There may be
freedom in the Code, but not in the law reports. On the contrary, the
opinions offer striking parallels to those at common law or in Lou
isiana. Precedents are cited, analysed and followed with increasing
frequency.36 Maxims are extracted from the traditional sources of
the Civil Law. The surrender is even more complete and uncondi
tional : Not finding in the Code any statutory rules for the construc
tion of wills, the courts have adopted and employed a series of articles
explicitly designed for the interpretation of contracts! 37 Thus liberty
of operation has been deliberately abdicated.

IV

The history of free and determined construction can best be under
stood in terms of a larger frame of reference. Free construction of
wills is simply another manifestation of the desire for right in the
absolute sense. There is a certain brilliant cast of mind which is im
patient of rules and theory, which finds the records of the past ob
trusive and which impatiently desires to remold the entire institution
of law into a perfect and flawless justice. Tradition is thus viewed
as an obstacle to progress, and the study of history as a morbid pre

occupation with dead things. This impatient urge to uproot estab
lished processes seizes at some time or other the conscious mind of

every legal theorist. It is the impulse to cut through the categories of
law and to dispose of every litigation as though it were fresh, initial
and unique. The appearance of this conscious purpose in the field of
law now under consideration is therefore to be expected.
But conscious goals and purposes do not exhaust human personality.

It is a truism that the articulate opinion of the court leaves unexposed
many of the most significant motivating factors. If the conscious
desire for justice accounts for law as an intellectual concept, sub
conscious social needs account for it as an operative institution. De
termined construction represents the persistent effort of lawmakers,
whether judicial or legislative, to satisfy those needs. The rules and
maxims which have gained credit in the construction of wills, are

38 See note 12 supra, de Fernehem de Bournonville v. Laurent, Req. 18 Oct. 1933 ;
D. H. 1933. 505; D. P. 1. 187.

36 An excellent instance of testamentary " appreciation " is Fomberteau v.

Anglade, Req. 21 Feb. 1934; D. P. 1.69; D. H. 1934, 202.
37 See authorities, note 12, supra, and numerous cases collected by them. The

Code articles are 1156-64.
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designed to subserve the ends of (a) order, (b) self-justification, (c)
predictability, (d) judicial constraint and (e) stability. These are no

small services.
In a world in which illogic plays so ubiquitous a role, there can

scarcely be wonder that lawyers and judges should desire to maintain
order in the administration of justice. The law as a pursuit attracts
minds which relish classification and system. Its development is at
tributable in no small part to a certain intellectual aestheticism, a de
sire for neatness of classification and for symmetry. Freedom from
rules is regarded as slatternly. Thus maxims and canons of testa

mentary construction introduce order, balance and logical system.
The second need which these canons are designed to satisfy is that

for self-justification. One constituted to decide the rights and wrongs
of other men may well be oppressed by the consequent burden of re
sponsibility. If decision must be made, it is a comforting concomitant
to know that the decision is right. But this feeling cannot be main
tained if every case is a law unto itself, nor can the sense of unfailing
Tightness be conveyed to litigants where the matter is entirely of
first impression. It is therefore better to have the rules and to play
the game fairly according to the book.
The opposite point of view is proverbially summarized in the phrase

" Kadi justice ", which invokes the picture of an omniscient magis
trate sitting at the gates of the town and handing down decisions
in wholly unique controversies. Whatever the ideal value of such a

picture, its historic accuracy may well be questioned, forWigmore tells
us that the Kadis were highly educated in the law and evolved elaborate
juridic systems and institutions.38 It is conceivable that they too ex

perienced the subconscious desire for self-justification.
The value of predictability in the law is manifest beyond the need

of urging. The more complex our personal relations and our types
of property tenure, the greater the demand therefor. Where the in
strument is one ambulatory to death, predictability appears a para
mount need. The testator and his draftsman must have rules of suffi
cient clarity, precision and uniformity upon which to rely with some

measure of confidence.
The maxims and precedents of testamentary construction, of course,

furnish a bulwark against arbitrary or corrupt action of the courts.
The existence of rules enables appellate courts to understand themotifs
of the decision below and thus to affirm or reverse with reason and
fairness. Counsel and litigants know why they have won or lost. A
valuable protection is thus afforded against improper or capricious
judicial action.

38 Wigmore, Panorama of the World's Legal Systems (1936) 531-650.
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Probably the greatest subconscious need which fixed canons of

testamentary construction are designed to fill, is the need for stability.
This is a juridic instance of the law of conservation of energy. The
quest after novelty tires the most independent intellect, and yields in
time to the inevitable attraction of old ways and uniform methods.

Many, moreover, feel it better that the law be stable than that fallible
judges be called to a ceaseless task of innovation.
Such are the purposes which determined construction is designed

to serve. Worthy though they be, they do not preclude the possibility
of judicial hardihood and liberality. The synthesizing principle here is
Dr. Morris R. Cohen's concept of polarity.39 Free and determined con

struction are opposed in theory but simultaneously operative in prac
tice. The court's opinion will usually resolve into an amalgam of the
conscious desire for pure justice with the subconscious need for order
and stability.
The quality of this amalgam will depend to a considerable degree

upon self-analysis by the courts. Much can be gained by an introspec
tive examination of the court's own promptings as they may lean to
one interpretation or another. If a reason is subconscious or recondite,
it may thus be lifted to the surface, made explicit and tested as to
worthiness. It is not the rejection of rules and maxims that is needed
to implement the impulses of justice, but rather a critical, analytic
attitude toward them. The canons of testamentary construction must
be evaluated in terms of their rationality and fairness and in terms
of the ordinary motivations of normal men. Rules of law may thus
be adapted to ultimate purposes while continuing to satisfy the sub
conscious demand for uniformity and logic.

39 Cohen, Law and the Social Order (1933) 145, 183, 259, 263. For comments
on the canons of construction, see id. at 128.



LEGAL AID IN CIVIL CASES

George Scott Stewart, Jr.,* and Robert D. Abrahams t

WHEN the forms of the English law became too rigid, equity had
to be invented. Now, again, many are complaining that the

law, both on the legal and equitable side, has become so fixed that

justice is not always obtainable within the limits of its forms.
Laymen are saying, and lawyers are admitting, that the tempo

of the law has not been speeded up to meet the needs of a rapidly
changing world. It is becoming increasingly evident that the com

plex procedure in both the law and equity courts, evolved in earlier,
more leisurely-living generations, is not always adaptable to present-
day requirements. The growth of arbitration tribunals, the constant
effort to settle litigious matters without litigation, point a moral to
the profession. If, then, justice is difficult of attainment for him who
can afford to pay for his writs, and to wait patiently until his long-
deferred day in court, how much more difficult is it for him who
is poor, friendless and in need ? It is the recognition of the necessity
for providing means of obtaining justice for the poor which has
called into being the many legal aid groups which are now active
in the United States.1
As equity was the king's conscience, so legal aid represents the

conscience of the bar. The primary aim of legal aid work is that
no person shall suffer a wrong because of his inability to secure

counsel.
A poor person can receive the best of medical care for little or

nothing, but until comparatively recently, the same person, needing
legal advice, was compelled either to forego it or to beg it as a crumb
from the table of some lawyer who happened to be an acquaintance
* A. B. Princeton, 1910; LL. B. Pennsylvania, 1914; member of the Philadelphia

Bar; Chief, Municipal Bureau of Legal Aid, 1928-1932; Chief Counsel, Legal Aid
Society of Philadelphia, 1933 to date; vice-president, National Assn. of Legal Aid
Organizations; Instructor, Business Law Dep't, Wharton School, University of
Pennsylvania.
fLL. B. Dickinson Law School, 1925; member of the Philadelphia Bar; Asst.

City Solicitor Philadelphia, 1927-1932; Asst. Chief Counsel, Legal Aid Society of
Philadelphia; Consul in Philadelphia for the Dominican Republic; co-author with
M. J. Meyer, of Handbook of Pennsylvania Collection Practice; author of a
number of books on non-legal subjects.

1 These number approximately seventy at the present time, exclusive of legal
aid committees having no central office. During the year 1935 (the latest for which
accurate data are available) these organizations furnished counsel in 272,723 new

cases.
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of his. It is an ancient tradition, in the healing arts, for a physician
to give his services to the poor, but no such tradition exists in the
legal profession. The court, and not the bar, is the traditional
guardian of the rights of poor litigants. Under certain circumstances,
a court would assign counsel to act for persons unable to employ
attorneys, but no system existed whereby such persons could secure

legal services in advance of litigation. Statutes of some states and of
most European countries permit a waiver of court costs by persons
who will take a pauper's oath, but such waiver does not secure counsel
for the pauper. Nor can courts assume the duty of preventive legal
advice to persons who need it but cannot afford to pay for it.
The legal aid attorney, then, gives counsel where counsel is needed

and otherwise unobtainable.2
In practicing in the large number of cases which are served by a

legal aid attorney, it is inevitable that a distinct type of legal aid
technique has appeared. The legal aid staff is not that of the ordinary
law office. Advice given by legal aid attorneys is not precisely the
same as advice given in similar cases by private attorneys.
It is the aim of this article to consider the following questions :

I. What constitutes a legal aid office, and how does the

organization of a legal aid office differ from that of a
law office in private practice?

II. Under what auspices should legal aid work be done?

III. What service should the legal aid office render to its

clients, the community in which it exists, and to the

lawyers who make up its staff?

IV. What procedure should be used in certain types of legal
aid cases requiring a special technique ? 3

2 For a history of the development of the legal aid idea in the United States, see
The Lance of Justice, by John Arthur Maguire. The first legal aid society in the
United States was organized in New York in 1876, by Arthur Von Briesen, Esq.

3 The scope of this article includes legal aid in civil cases only. This is not to

imply that legal aid is not available in criminal cases. In 1935, 66,068 criminal
cases were served by legal aid organizations and Voluntary Defenders in the
United States. It is usual for the organization which provides a defence in criminal
cases to be separate and distinct from the legal aid civil office, although in some

communities, as illustrated by the Legal Aid Society of New York, the criminal
side is taken care of by a branch of the legal aid society. The idea of making legal
aid available in criminal cases is growing, and more and more communities are

setting up Voluntary Defender facilities. Because such defenders usually accept
non-bail cases only, and therefore interview their clients in prison, and also be
cause the actual work on the criminal side is almost all done in the courts, an
entirely different method of approach to the problem is necessary than that de
scribed in this article and used by legal aid organizations in civil work.
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I. WHAT CONSTITUTES A LEGAL AID OFFICE, AND HOW DOES THE

ORGANIZATION OF A LEGAL AID OFFICE DIFFER FROM

THAT OF A LAW OFFICE IN PRIVATE PRACTICE?

Experience has shown that every good legal aid office should have :

1. A competent staff of attorneys,
2. A group of investigators,
3. Capable stenographic and filing clerks,
4. An efficient registrar,
5. A board of directors composed of leaders of the com

munity,
6. An office separate from that of the individual lawyers on

the staff.

1. A COMPETENT STAFF OF ATTORNEYS

In using the phrase "
a competent staff of attorneys ", it should

be emphasized that a man is not necessarily a good legal aid lawyer
because he is learned in the law. Even outside of legal aid work, many
lawyers are coming to understand that the bar has less use for great
lawyers than for great men. It is not difficult to obtain members of
a legal aid staff who know the law, but leaders in legal aid work
know that it is rare indeed that lawyers can be found who have not

only the necessary legal ability but also the broad social consciousness
which must be brought to the successful practice of legal aid. The
most learned lawyer is of no use in this work unless he understands
that every legal aid case involves not only a legal but a social problem,
and that in giving counsel he must be willing to go outside the limits
of legalistic and scholastic knowledge, and use plain common sense.

It is essential that he have a wide knowledge of conditions in his

community. A lawyer on the legal aid staff who informs a client who
has fallen behind in payment of his rent that he is subject to eviction
and stops there, is not a good legal aid lawyer, though he may be an

expert on the law of landlord and tenant. He can only help that client
if he will consider with him, with a degree of sympathy, such extra

legal questions as whether or not he is living beyond his means,
whether or not his rent delinquency is a temporary misfortune, which
will not reoccur if the lawyer intercedes with the landlord for an

extension of the payment period; he must even be able to form a

judgment as to whether or not the client is paying too high a rental
for what he is getting. In order for his advice to be of value, the
lawyer must consider the hundred and one problems which the client

faces, which are inter-related with the comparatively simple one of
his inability to meet his rent.
At the same time, the lawyer must not be officious, must not attempt

to pry into the client's life, but always try to meet the client in a spirit
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of helpfulness in solving his problem. He should be careful not to
meddle in any situation involving financial relief given by some public
or private charitable agency organized for that purpose. In many

cases, the client's problem is a more serious one than any which
the lawyer will meet in private practice, for it may involve the very

question of survival itself.
It would not avail to advise "a woman who is ill and has been

deserted by her husband, leaving her without support for her four
children, that she has a cause of action against her husband, nor would
it always suffice to bring the action itself. The legal aid lawyer
may also have to see to it that a proper agency becomes interested
in caring for the children, and that the client herself is referred to an

agency which can give her medical care.
It is also essential, in legal aid work, that each case be considered

as a human problem, and not as a number on a file. Where a legal
aid office has 10,000 clients in a single year, each of the 10,000 must
be treated by the lawyers as an individual human being, just as if that
person could afford to consult private counsel. The lawyer must keep
in mind that these 10,000 clients have exactly the same emotions, fears,
hopes and desires as any other group of 10,000 persons, be they
wealthy or poor.
Assuming that the lawyer in legal aid work must be a man of

broad interests and sympathetic social consciousness, several addi
tional questions as to qualification requirements arise. Should such a

lawyer devote all his time to legal aid work, without engaging in

private practice, or should he devote a part of his time to legal aid
and a part to his own practice in his own private offices? Both

systems are at present in use,4 and there is something to be said

for each.
It has been argued that the man who devotes all his time to legal

aid work becomes better equipped thereby to deal with legal aid cases,
and that since he is spending all his time in the legal aid office, he

is enabled to carry through an entire legal aid case from beginning
to end, just as he might do in his private office. We favor the opposite
view. It is our belief that a man is a better legal aid lawyer if he

also engages in private practice. In the Legal Aid Society with which

we are associated, the legal staff is divided into three shifts. One

group of lawyers is at the office from ten to twelve each day, another
from twelve to two, and a third from two to four. Each lawyer, there
fore, gives but two hours a day of his time to legal aid work. This sys

tem is similar to that of hospitals staffed by physicians who also en

gage in private practice, and the law clerks, about whom more will

* The New York Legal Aid Society employs full-time counsel. The Philadelphia
Society uses the part-time system.
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be said later, correspond somewhat in their place in the scheme with
the internes in the hospital.
The advantages of such a system seem to us to be that the lawyer

gains in general knowledge and in experience through his private
practice, and that many lawyers who have the proper qualifications
for legal aid work would not care or could not afford to give up the

opportunity to develop a lucrative practice.5 Where a part-time sys
tem such as described above is used, the attorneys on staff office duty
do not go to court. The legal aid attorney here becomes a solicitor
in the English sense, advising in the case up until litigation or trial,
and briefing the facts, but handing over the actual court work to
another attorney. The attorneys who do the court work are grouped in
an auxiliary and usually unsalaried staff. The staff consists of men
who do not devote a specific part of each day to legal aid, but try cases

as called upon to do so by the society. Once the case has been handed
over for trial, it goes to the private office of the court attorney, who
reports the result to the legal aid society.
In all legal aid enterprises, more important than any other qualifica

tion is the integrity of members of the legal staff. In the number of
clients who come into every legal aid office, there will always be a few
who come in with cases which ought to have gone in the first instance
to private attorneys, either because the applicant can afford to pay for
counsel, or because the subject matter involved is sufficiently large to
attract a private attorney on a contingent fee basis. In either event,
it is imperative that the legal aid attorney refuse to serve such clients.
The legal aid office cannot be used as a means of securing private
clients for staff attorneys. In every legal aid office, therefore, there
is a rigid rule that no attorney can accept a client as a private client
in a case in which he has met that client through legal aid. It occa
sionally happens that a staff attorney may make a definite impression
on a legal aid client, and sometimes, years later, the client whose posi
tion in life may have changed, may desire to consult that attorney in
his capacity as a private counsel. In such a case, the ethics of legal aid
work require that the staff attorney notify the legal aid office of the
arrangement, in order that the chief counsel of the legal aid society
may be in a position to be certain that the office is not being used as

a hunting ground for client-seeking lawyers.
It will sometimes happen that a person who can afford to pay

counsel, but is acquainted with no attorney in whom he has confidence,
will visit a legal aid office and ask to be recommended to counsel. Legal

6 As far as the writers know, no legal aid office in a large community has ever

been staffed exclusively by volunteers. The work demands a continuity of ex

perience. Qualified volunteers are generally welcomed when they can give a

specific number of hours a week to the work.
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aid societies have a rule that no such cases can be recommended to any
member of the legal aid staff. Some societies refuse any recom

mendation at all. Others feel that as a matter of public service it is

necessary to recommend, and such recommendation is made either to a

list supplied by the local bar association or to the members of the

voluntary court attorneys mentioned above, who try legal aid cases

for the society without cost. Where such recommendation is made,
it is accompanied by an explanation that the lawyers recommended
are members of a group who are generous enough to try cases for
the society without charge when called upon to do so, and are conse

quently favored by the society when possible.
Well operated legal aid societies enforce their rules regarding the

conduct of counsel with extreme rigidity. Where an auxiliary staff
of court attorneys is used, these men are usually younger members
of the bar, seeking to obtain trial experience.
It is desirable to hold meetings of these lawyers from time to time,

at the office of the legal aid society, in order that they may be in touch
with the general activities of the society, as well as the cases in which

they themselves are engaged.
There can be no second chance in legal aid work for a dishonest

man, whether he be on the office staff or a member of the auxiliary
court group. Once it is proved to the satisfaction of the chief counsel
or the board that a lawyer has attempted to secure a client as a private
client whom he has met through the legal aid society, or that he has

sought to charge a legal aid client a fee surreptitiously, that man's
usefulness to the society is ended.

Every good staff of legal aid court attorneys should include at least
one man who desires to specialize in workmen's compensation cases

(where the laws of the state in which the society is located provide
for workmen's compensation). It should also include a specialist
in negligence matters, willing to take the very small cases where the

defendant is of small financial responsibility and is not insured, but
where, for one reason or another, it is desirable to secure a judgment
for the plaintiff. In legal aid offices located at large ports, it is neces

sary to have one man upon whom to call in matters of admiralty,
as legal aid attorneys are often consulted by sailors with small claims
in admiralty.6 If the laws of the particular state in which the society
operates permit of a divorce in forma' pauperis, a specialist in that

field should also be on the court staff of the society. The tendency
to specialization in the work of the court staff should be encouraged,
for it is helpful to a young attorney to be assigned a large number

6 In New York, such a large number of admiralty cases are served, that it has
been necessary to establish a separate Seamen's Branch.
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of cases in a particular field, and the increased knowledge which such
practice gives him, makes him a more valuable member of the auxiliary
staff.
It is also of great assistance to the work of the society if some of

the staff attorneys are able to interview in one or more foreign
languages most commonly used by large groups of legal aid clients.7
The background of office staff attorneys should be as diversified as

possible. In our opinion, legal aid work should always be done on a

non-sectarian basis, both as to clientele and staff. Where possible, at
torneys representing various foreign language groups, and knowing
the background of such communities, should be members of the staff,
for such lawyers will be found helpful in solving the problems of clients
from their particular groups.
It is desirable, in all legal aid work, to foster a feeling among the

lawyers, both in the office and on the court staff, that they are working
in a common cause. The lawyer to whom legal aid cases are assigned
for court action and sent to his private office, must not forget the legal
aid background of such cases, and he must be prepared to consult
with the office lawyers in all phases of the case, should necessity arise.
A word should be said at this point concerning the chief counsel

or directing head of the legal staff, by whatever title he may be called.
The man who is to supervise the activities of the legal aid organiza
tion, in addition to possessing all the attributes referred to above as

necessary for a lawyer engaged in legal aid work, must be a man of
executive ability, who will keep the work moving in its proper chan
nels, who will assign the cases fairly and without favor, who will
review cases of an unusual nature and advise with the individual
attorney concerning them, and who is capable of acting as spokesman
for the legal staff and for the entire office staff in its relations with
the board of directors of the society. Such a man must enjoy the
confidence of the courts and of the general bar. The success or failure
of a legal aid project will very often depend upon the type of man
selected to head the staff, for he sets the standard by which the legal
aid enterprise will be conducted and judged.

2. A GROUP OF INVESTIGATORS

No legal aid office in a large community can do without the
services of persons for whom, for lack of a better title, we shall term
" investigators ". The question of whether a person is or is not a

proper client for the legal aid to assist is not always determinable

7 In the Legal Aid Society of Philadelphia, in the year 1935, clients of 32
nationalities were interviewed.
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by the attorneys. Defendants to whom letters are written do not
invariably reply thereto. Defendants who have promised installment
payments on small collections do not always keep their promises.
Domestic situations are sometimes misrepresented to the attorneys
by persons seeking advice. In all such situations, and in many others
which come readily to mind, it is necessary to have a dependable group
of persons to send out to make proper investigations and to collect
money, where necessary. Such investigators work from the office,
but their work is done outside. Often, it is the task of the investigator
to obtain information necessary to the applicant's case which is not
readily ascertainable by the client. Hospital and police records, vital
statistics, deeds and wills must be consulted in many cases. It is
desirable, if possible, that some of these investigators, as well as the
lawyers, have the ability to interpret one or more foreign languages
of the population groups from which many of the legal aid clients
come.

It will be found that investigators of the requisite qualifications
are difficult to secure. The police or detective type does not usually
make a good legal aid investigator, nor does the trained case worker,
who is accustomed to using independent judgment in the solution of
case problems. The legal aid investigator never gives legal advice. It
is his duty to secure the required facts, and to carry out with en

thusiasm the instructions of the staff attorneys. During the past year,
in the legal aid society in which the writers are particularly inter

ested, a staff of volunteer investigators has been organized, supple
menting the work of the regular staff. These volunteers are ladies
who devote one day a week to the work, and the experiment, which
to our knowledge has not been tried elsewhere, seems to be succeed

ing. Such volunteers, when properly supervised, may be of great as
sistance in legal work. They have been found particularly valuable in

conferring with social workers of other agencies who are interested
in legal aid clients.

3. CAPABLE STENOGRAPHIC AND FILING CLERKS

That a legal aid office requires an adequate clerical staff is obvious.

Legal stenographers, of similar qualifications to those employed in
a law office, must be furnished for the convenience of the attorneys.
The filing system in any large legal aid office is necessarily compli
cated, but must be workable. When a line of clients is waiting to see

the lawyers, it is necessary that their case records be available speedily
and that these records be complete. In an office where there may be
several thousand open cases at one time, lack of a proper clerical staff
would destroy the entire usefulness of the service. The bookkeeping
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necessary in a legal aid office is out of proportion to the amount of
money which passes through the society's hands, because a very large
number of small payments is received. In general, the clerical staff
has more contact with the legal aid client than does such a staff in a

private law office. It is important that all the members thereof be
imbued with the spirit of a legal aid enterprise.

4. AN EFFICIENT REGISTRAR

Possibly the most important clerical position in a legal aid office is
that of the registrar, for this is the person who first meets the client.
The efficiency of a legal aid office may be seriously impaired if the first
person the client meets in his contact with that office is impolite, un
interested and incapable of using proper judgment. In a medical clinic,
a set hour may be fixed at which all persons desirous of consulting
the physicians in that particular clinic must present themselves, when
each may be interviewed in turn. When the last patient has been seen,
the clinic closes. This is impracticable in a legal aid office. All persons
having domestic relations cases cannot be required to present them
selves at one hour, while others having wage claims come at another.
There must be general office hours, during which time any prospective
client may come in for attention. For this reason, there will usually
be a large group of clients waiting to see the attorneys. It is the duty
of the registrar to see to it that the clients are taken in proper turn.
It is necessary that defendants who have been sent for shall take pri
ority over clients, for often defendants will refuse to wait if too long
a time elapses between their arrival and interview. Clients who come

to the society accompanied by social workers of other charities, or by
municipal, state or court officials, must also receive priority, as such
persons cannot be required to wait.
The entire traffic of clients, defendants and interested parties is

routed through the office by the registrar, who must, therefore, be a

person of tact as well as efficiency. Most persons come to a legal aid
office for the first time without knowing precisely what services such
an office renders. The registrar must be entirely familiar with the
services which the legal aid office is equipped to give. If a prospective
client appears, who is desirous of finding employment, or is seeking
cash relief, it would be a waste of time to register that person as a

client, and allow him to take up the time of an attorney in an interview.
The registrar must be familiar with the services offered by other
organizations, such as state employment agencies and relief organiza
tions in order that when the registrar has determined that there is no
possible legal question involved in the applicant's request, that he

may be told where to find the agency to which he should apply. In
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all cases where there is any doubt at all as to whether or not a legal
question is involved, the client must be registered and interviewed
by an attorney.
It is the duty of the registrar, upon the client's initial call, to fill

out a questionnaire which will give the society certain information
regarding the financial position of the applicant. The questionnaire,
as filled out and signed, is a part of the docket card on which the
interviewing attorney notes the facts, the advice or service rendered,
and the procedure recommended and followed. An applicant is re

quired to state whether he is employed or unemployed,8 how many de

pendents he has, the amount of his earnings, and whether or not he
has a bank balance or owns real estate. Statistical information and
source of reference is also noted. The applicant is required to sign an

affirmation at the foot of this questionnaire, stating that he is unable
to afford counsel, and that the facts in the answers he has made to the
registrar's questions are true. In addition, the registrar asks for a

brief outline of the facts upon which the client seeks advice, in order
that it may be noted in what general classification it falls�whether
it appears to be a landlord and tenant case, workman's compensation
claim, wage claim, domestic quarrel, or one of the many other standard
classifications of subject matter. The registrar places a symbol upon
the questionnaire at the proper place, for the guidance of the interview
ing attorney, who is often spared many preliminaries when he glances
at the information contained thereon. A lawyer seeing the words,
"

wage claim ", for example, does not have to begin by saying, " what
is the nature of your case? " He can save his time and that of the
client by asking immediately, " who owes you the wages? " which im

mediately puts the client on the right track in the telling of his story.
It is also the duty of the registrar in legal aid societies which charge

a nominal registration fee 9 to ask the client for this fee, and to note
on the record whether or not it has been paid. If it has not been paid,
it is usually discretionary with the interviewing attorney as to whether
or not payment is to be insisted upon, this being dependent upon the

attorney's judgment as to the client's ability to.pay. The question of
whether or not such fees should be charged will be considered else
where in this article. For the present, it is mentioned to emphasize
the importance of the duties of the registrar. Curiously, it has been
found from experience that the registrar ought not to be a person who
has had legal training, for such persons inevitably tend to form opin
ions as to the law in the cases, and such snap opinions, if expressed,
may lead to incorrect conclusions on the part of the client.

8 In 1935, the Legal Aid Society of Philadelphia served 9708 new applicants, of
whom 7142 were unemployed.

9 New York charges 50^; Philadelphia 25#; Pittsburgh makes no charge.
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In the society with which we are connected, a plan has been adopted
which we believe differs from that of all other legal aid organizations,
but which has succeeded so well that we recommend its adoption in
other cities. With the co-operation of a local clearing house for women
volunteers connected with a division of the Community Chest, a group
of volunteers has been secured to act as registrars, one reporting each
day of the week, and each working one day a week. Such volunteers
have brought enthusiasm to the work. The fact that each works but
one day a week has prevented staleness and a perfunctory attitude
toward clients and the type of worker secured has been high.
In cities where lack of volunteer organizations may make such a plan

impracticable, care should be used that the registrar be a person of

pleasant manner and of sound judgment, interested in humanity and

possessing a keen sense of integrity.

5. A BOARD OF DIRECTORS COMPOSED OF LEADERS OF THE COMMUNITY

Where a legal aid office operates as a private charitable institu

tion, rather than as a municipal function or clinic of a law school,10 a

competent board of directors, composed of leaders of the community,
will be found helpful in the work of the society. Such a board sponsors
the society in its relations with the community. Such a board may be
relied upon to appoint persons of the proper ability and integrity to
the staff. This board should consist of at least one representative of
the local judiciary, several representatives of the local bar, one repre
sentative of the medical profession, who can co-ordinate the activities
of the society with those of the various hospitals and health institu
tions, representatives of the various large foreign language groups
in the community, representatives of employer groups, and representa
tives of large social service agencies which make references of sub
stantial numbers of clients to the society.
Legal aid work occasionally comes under fire from certain lawyers

who believe that the legal aid attorney gives service to persons who
could afford private attorneys. At such times, a board composed of
leaders in the community, entirely familiar with the operations of
the society, is best equipped to present the facts. The board should
meet frequently, and if possible the individual members, especially
those members who are lawyers, should visit the office frequently, in
order to act in a general supervisory capacity over the activities of
the staff.

6. AN OFFICE SEPARATE FROM THAT OF THE INDIVIDUAL LAWYERS ON THE STAFF

Centralization is of the essence of the work. No group of at

torneys can hope to handle legal aid cases in their private offices with

10 See II, infra, " Under What Auspices Should Legal Aid Work Be Done?
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the same degree of efficiency as may be obtained in a central legal
aid office. The exception to this is in very small communities, where
no special legal aid organization is necessary, but where, with the co

operation of the local bar association, a group of attorneys agrees to

accept legal aid cases as assigned, in which case an attorney may re

ceive one or two such assignments each year. Where legal aid must
serve hundreds or thousands of clients annually, it is necessary to have
a central office, where the attorneys may meet their legal aid clients,
where records may be kept, and where stenographic and investigating
services are available. The existence of the legal aid office also serves

as a focal point to which all legal aid activities may be referred. Char
itable organizations cannot be expected to refer legal aid cases to in
dividual attorneys. Awareness of the existence of a legal aid office
often suffices to impress social service workers and municipal and
state employees with the availability of such service. In addition, the
office serves as a meeting place for all who are interested in legal aid
work. The traditional method of such work is more easily learned by
an attorney by experience in the office than otherwise. A spirit of
mutual helpfulness and a high morale may result from the concentra
tion of legal aid work in a legal aid office. Such an office also permits
of close supervision on the part of the chief counsel and the board of
directors. The arguments in favor of a centralized legal aid office seem

so obvious, that further discussion on this point is not deemed neces

sary. It would seem, impossible to conduct legal aid work on a large
scale in any great city without such an office.

II. UNDER WHAT AUSPICES SHOULD LEGAL AID WORK BE DONE?

Legal aid work is organized in various communities in four differ
ent ways, three of which have been developed to serve large popula
tions and the other for smaller communities. These four plans of

organization are as follows :

1. A legal aid society conducted as a private charity, sup

ported by contributions from individuals, the bar asso

ciation, and the local community chest,11
2. A municipal bureau of legal aid, supported by the munici

pality in which it is located, out of public funds, as a

department of the city government,

11 In a few cases, the legal aid group is organized and administered under the
auspices of another social case work or charitable agency, and serves clients of
that agency or of all local agencies and no others. Occasionally, such organizations
are sectarian in character. Examples: Legal Aid Bureau of United Charities of
Chicago (non-sectarian) ; Legal Aid Department of Jewish Social Service Bureau,
Chicago.



44 The Georgetown Law Journal [Vol. 26

3. A legal aid clinic, supported and staffed by law students,
working under the supervision of teachers in a law
school,

4. A legal aid committee, consisting of attorneys who are

willing to be called upon to advise a limited number of
clients, without fee, each year.

Plans 1 and 3 offer possibilities of various combinations. Some legal
aid societies have working agreements with local law schools, by which
a certain number of law students may gain experience in the legal aid
office. Whether legal aid should be a governmental or a community
function is an open question. Many lawyers interested in legal aid
work favor the organization of legal aid as a private, eleemosynary
institution, rather than as a municipal function, for the following
reasons :

(a) The organization will be independent of any political influence, either as

regards appointments to the staff or treatment of individual cases.

(b) Participation in a community chest effort makes for closer relations between
the legal aid society and other organized charities, to the mutual benefit of
both.

(c) The lawyers who are attracted to legal aid work may be assured of a con

tinuity of administration not practicable in municipal departments ; and,
(d) A board of directors may be secured consisting of members of the bar of high

standing, and other important members of the community, which assures a

liaison between the society and the general public.

The writers have had experience with both municipal and private
charitable enterprise, and in their opinion�for the reasons set forth
above�the private charity plan is far superior to the municipal
bureau idea. It was found in practice under a municipal bureau, that
the addition of political problems to the general ones of legal aid
management made for a lowering in efficiency and morale.
The legal aid clinic plan, administered under the auspices of a local

law school, is generally considered a satisfactory one. In such a clinic,
care is taken to supervise the work of the inexperienced law student.
In some communities, the combination plan referred to above is used,
whereby a legal aid society agrees to take a certain number of law
students for training. Where this work can be done for credit by the
law students, a higher degree of interest is aroused among them than
otherwise. In some law schools, appointments to a legal aid staff is
deemed an honor ranking with or only second to the appointment to
the staff of a law review.
None of the three systems mentioned above for use in large com

munities can be developed on a purely volunteer basis. Lawyers can

usually be found who are ready and eager to sacrifice financial ad
vancement to have the opportunity for taking part in legal aid work,
but the major positions of responsibility require salaried attorneys.



1937] Legal Aid in Civil Cases 45

A word should be said at this point concerning co-operation between
legal aid organizations in different cities. Many cases will occur in
which a reference to counsel in another locality is required. A re

ciprocal arrangement, whereby legal aid attorneys agree to accept cases
referred from out-of-town legal aid groups, is desirable, and such an

arrangement has been in effect for a number of years. There is a

National Association of Legal Aid Organizations, which holds an

annual convention, well attended by representatives of the various
societies, and the members thereof forward cases.12
A problem arises where a case must be referred to a lawyer in a

community in which there is no legal aid organization. In some states,
an effort is being made to set up a state-wide legal aid organization,
which will have counsel available in every county, through the crea

tion by county Bar Associations of Legal Aid Committees composed
of a sufficient number of lawyers practicing in various communities
in the county to whom such cases may be referred.13

III. WHAT SERVICES SHOULD THE LEGAL AID OFFICE OFFER?

Assuming that a legal aid society has been organized in a large
center of population, under one of the three methods above described,
or a combination of such methods, what are the limits within which
such a society should offer its services?

Present-day legal aid societies should and do offer the following
classes of assistance :

1. Supply lawyers for persons who cannot otherwise afford
to secure the services of an attorney. It is out of this

original function of legal aid work that other activities,
enumerated, below, have grown.

2. Supply legal advice to persons who cannot otherwise
afford to obtain it.

All persons who consult legal aid attorneys are not either actual
or potential litigants. Often, a client qualified by reason of poverty,
needs the advice of a lawyer as a preventive measure. The poor man,
as well as the large corporation, rubs up against the law at every
point in his life. It may be he has lost his job, and is falling behind
in his mortgage payments on his small home. He wishes to know what
his rights and those of the mortgagee are, under such circumstances.

12 The National Association of Legal Aid Organizations; John S. Bradway,
Secretary, Duke University, Durham, North Carolina. This association is pleased
to furnish information to help in the organization of legal aid facilities where they
do not already exist.

13 At the 1937 meeting of the American Bar Association the Legal Aid Com
mittee recommended the adoption of such a plan.



46 The Georgetown Law Journal [Vol. 26

Perhaps he is contributing a small sum to the support of his aged
parents and has brothers who refuse so to contribute. He does not
wish to create a family quarrel, but desires to know whether or not,
under the law, he could if he wished compel such support. Again, he
may have married a spouse who disappeared many years ago, and
he may wish to know whether or not a new marriage at this time,
in the absence of definite information as to the death of the spouse,
will be bigamous. He may contemplate a change of beneficiary in
the small insurance policy which is his sole asset, and wish to know
the legal effect of such change. A strict construction of paragraph
No. 1 above, would require refusing service to all persons who had not
actual causes of action at the time they consulted the legal aid at

torney. No legal aid society, at the present time, offers so narrow a

service. The preventive field has become one of equal importance in

legal aid work to that of litigation or advice after the fact.

3. Provide counsel for the clients of all social service agen

cies, where such counsel is required.
This is one of the most important functions of a legal aid society.

Legal aid attorneys do not act as counsel for social service agencies as

such, for such agencies generally have counsel available on their own
boards, but do act on behalf of individual clients of those agencies,
when referred to the societies. A large proportion of the cases of a

legal aid society consists of such referrals. Often, the attorney for the
society is consulted regarding a single phase of a social service agency
client's problem. Attorneys of the society represent clients of other
agencies in necessary litigation and in giving legal advice when
needed. In such cases, care must be taken that the attorney does not
interfere in the plan of action laid out by the case worker of the
referring agency, but does only the legal work involved, leaving the
social case problem to the referrer.
Where the legal aid society is a member of the local community

chest, the constituent agencies therein come more and more to depend
upon the legal aid lawyer for legal advice for their clients. Many social
workers accompany their clients to interviews with the society's at

torneys, and sometimes advice is given to the case worker alone to

guide him in his advice to the client.

4. Assist certain agencies of government, municipal, state
and federal, in working out small cases.

Legal aid attorneys are frequently called upon by various agencies
of the government to assist such agencies in certain phases of their
work. For example, in Pennsylvania the Legislature passed an old-age
pension act. Payments under this act sometimes ran several months

behind, due to bookkeeping routine. The recipient of a pension would
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die, and a few days after his death a check would be issued, covering
the last payments due him. This check was usually the sole asset
of his estate. Under the act as originally drawn, administration
had to be gone through in the regular way, which meant a grant of
Letters to the next of kin, filing of an inheritance tax affidavit, posting
of an administrator's bond and so forth. The procedure was com

plicated, and often the amount of the check was less than $25.00, and
never exceeded $75.00. Under these circumstances, counsel could
not be found who would represent the next of kin in qualifying and
in administering the fund. At the request of the authorities, the Legal
Aid Society of Philadelphia accepted such cases and assigned counsel
thereto, conferred with the Register of Wills, who co-operated by
permitting the filing of a nominal, rather than a costly bond, and
supervised the distribution of the fund, during the period following
the enactment of the statute and the convening of the next Legisla
ture. That body, at the suggestion of the society and of the authorities
administering the act, amended the act so as to make it possible for
the state to pay the heirs directly without administration.
It is probable that many legal aid attorneys will be called upon, in

the near future, to solve similar problems connected with the dis
tribution of Social Security payments. Many PWA workers have
been referred to the legal aid societies by the authorities, to give
counsel in lost and forged check situations. At the present time, the
society in which the writers are interested is co-operating with the
Pennsylvania Workmen's Compensation Board in providing counsel
for claimants where necessary, and where private counsel is not
available. Experience had shown the Workmen's Compensation Board
that many claimants came before the Board who, for lack of counsel,
were not properly prepared to prove their claims, but would have
had proper claims if presented by counsel. Meetings were held be
tween counsel for the society and members of the Compensation
Board, and the Board now sends out a notice to all claimants requiring
counsel, informing them that if they do not have such counsel nor
the means of employing the same, to apply to the Legal Aid Society,
which will furnish an attorney. With the growth of pension systems,
relief authorities and other agencies giving financial help to poor
persons, legal aid societies are being called upon more and more to
serve such persons in their relations with authorities, and in the

majority of such cases references to the societies are made by the
authorities themselves.

5. Act as arbitrator and settler of disputes between persons
where the subject matter is too unimportant or the
amount involved too small to permit the retention of
counsel by either party.
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Often, persons come to the legal aid society who might be just over
the border line of classification as clients who can afford to pay an

attorney, but the subject matter of their complaint, or the size of
the amount involved, is so small that no attorney would care to

represent him. A dispute between a small storekeeper and his assis

tant, in which the sum of $4.00 may be the amount at issue, may
be left to an attorney of the legal aid society to arbitrate by mutual

agreement. A dispute between a householder and a carpenter, involv
ing the value of work done by the carpenter, for which he has sub
mitted a bill for $11.00, and which the householder declines to pay
on the ground that the work has not been properly done, is another

example of this type of dispute. Still another may involve a neighbor
hood quarrel, in which children of a certain vicinity have been in
an argument, into which their elders have been drawn. Such disputes
are frequently settled by legal aid attorneys.

6. Sponsor new legislation and rules of court, when needed
for the protection of poor litigants or of poor persons
generally.

The legal aid society acts as a sort of poor man's lobby. The
societies are frequently consulted by legislators desirous of introducing
bills having to do with poor persons. Often the society initiates move

ments for revisions of certain acts which the experience of its attorneys
has shown are working injustice to the poor. Workmen's compensa
tion laws, adjustments of inequalities in old-age and blind pension
provisos, provisions for bringing suits in forma pauperis, changes in
the law of landlord and tenant, in the law governing the collection of

wage claims�these fall within the scope of the societies' activities. In

many states, legal aid societies have been instrumental in the establish
ment of small claims courts, where costs are nominal and trial

expeditious.14 Legislators seldom resent the activities of a legal aid
society in presenting the point of view of the poor, because the societies
are not in politics and such lobbying as the societies engage in is for no
ulterior purpose.15

14 See A Small Claims Court for Pennsylvania by the authors of this article,
(1936) 85 U. of Pa. L. Rev. 15-26.

15 In this connection, see Growth of Legal Aid Work in the United States,
Bulletin #607, U. S. Dept. of Labor, Appendix A�Draft of a Poor Litigants
Statute; Appendix B�Massachusetts Small Claims Court Act; Appendix C�
Model Statute for Enforcement of Wage Claims.
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7. Protect poor persons from exploitation by unscrupulous
persons.

Complaints are frequently received against various forms of rackets.
Often, illegal lottery schemes, unlawfully operating employment
agencies and installment houses doing business on an illegal basis re

quire that action be taken against them either at the request of persons
sent to the society by local Better Business groups or at the solicita
tion of the individual client himself.
A legal aid society is not a disciplinary organization of the bar.

It will not act as censor or otherwise supervise the activities of at
torneys who are not on its staff. Often, however, the societies are

visited by persons desiring to make complaints against their attorneys.
Many times, a client will profess to be unable to understand the

present status of a case in which a private attorney has been retained.
In such cases, the legal aid attorney, where the situation warrants, at
tempts to restore confidence on the part of the client in his attorney, by
communicating with the attorney and explaining the complaint, and
arranging for ameeting between the lawyer and his client. In effecting
an understanding between an attorney and his client, the legal aid
attorney assumes an important function. Sometimes, the attorneys of
the society are consulted by persons who have been victimized by un

scrupulous attorneys. In such cases, the complaint may be referred

to the disciplinary authorities of the local bar,. and if and where in

justice has been done, the legal aid attorney may even represent the
complainant against such attorney. Regrettably, there are, in every

large community, a few attorneys who exploit foreign-born persons.

Occasionally, a number of complaints against the same attorney will
come to the office of the society. In such cases, the attorney may be in
terviewed, and if necessary all the complainants referred to the local

disciplinary authorities. In every case involving an attorney, the

legal aid lawyer is primarily interested in protecting the individual

client, leaving to the disciplinary authorities the question of the fitness

or unfitness of the attorney for the practice of the law.

8. Assist in the securing of information sought by persons
out of the locality.

Each society has a large volume of correspondence from persons

living in other communities, who have heard of the existence of the

society, and who seek its aid in securing certain information not

readily obtained in other ways. The correspondent desires to find
out whether or not a divorce decree has been entered in the county in
which the society is located. Others seek birth records or death cer

tificates. Many write regarding mythical large estates to which they
believe they are heirs. In all such cases, the legal aid lawyers serve
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only when the nature of the matter seems to be such that no private
attorney would be interested in representing the client. In such cases,

the legal aid attorney investigates and sends reports to the applicant.

9. Train law students by giving them an opportunity to
work in the activities of the society, under the super
vision of members of the bar.

Legal aid activities are proving valuable training ground for law
students. Where the legal aid office is a clinic, conducted under the
supervision of teachers in a law school, the student receives a prac
tical training as a part of his law course, which will serve him in

good stead when he comes to the bar. He learns how to interview
clients, how to diagnose their cases and decide on the procedure. The
facts in his case or text book live, and he understands that the rules
of law are rules for life, and apply to more than " Mr. A " and
" Mr. B ".
Where the law student works as a clerk in a legal aid society office

which has a working agreement with his law school, or which is
independent of a law school, he has the advantage of working under
practicing attorneys�an advantage similar to that which he would
receive by being connected with a good law office. In no law office,
however, would he be permitted to interview clients, as he may do
at the legal aid office, working under the supervision of members
of the bar. In the legal aid society for which the writers are counsel,
there is always a number of law students serving clerkships. In Penn

sylvania, a clerkship of six months is required before entrance to
the bar, and the Supreme Court of Pennsylvania, recognizing the
value of legal aid work, permits such clerkships to be served in a

legal aid office, as well as in a private attorney's office.18 Such clerk

ships have been found of great value to the lawyers. It is significant
that many of those lawyers now active on the legal aid staff first
became interested in the work by serving a clerkship at the office of the

society. The intending lawyer gets not only practical experience, but
also a conception of a social ideal for the bar, which will serve him

well and serve the community well in his professional life.
It will be seen from the above that from the early concept of

legal aid as an enterprise for the securing of counsel for persons un

able to afford or employ private attorneys, the legal aid ideal has ex-

i8 " Registered law students may satisfy the six months' clerkship requirement
by spending all or part of the prescribed period in service in legal aid societies
of the State of Pennsylvania, if such work is done with the consent and under the

supervision of the applicant's preceptor." Circular of Information, State
Board of Law Examiners, 40.
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panded until, at the present time, a wide variety of services is made
available to poor persons and to the community at large.
It must be understood that the services enumerated above are only

practicable where the society serves a large community, and do not

apply where a legal aid committee of the bar is set up, in a small
center of population.

IV. SPECIAL METHODS IN LEGAL AID CASES

Legal aid practice covers a field as wide as that of a private attorney,
but experience has developed methods to be used in handling legal
aid cases which differ from those of the private practitioner. These
methods may be considered as general, covering all legal aid cases,
and as special, covering the technique of particular types of cases.

GENERAL

1. Records.

The use of standard office records is an essential in legal aid. Where
large numbers of cases are served, it is necessary to have all available
information about a particular case ready for the instant use of the
attorney working on the case. Very often, in a legal aid office,
especially where the " shift " system of attorneys before described is
used, a client requiring more than one interview will see a different

attorney on each visit, in which case the attorney interviewing
must have a complete record of what has transpired on previous visits.
A standard form of case docket card has been designed and adopted
by the National Association of Legal Aid Organizations 17 and this
form provides a space for the questionnaire regarding the client, a

line for the client's signature to the affirmation, and ample space

upon which the attorneys may note facts, advice given, procedure
followed, and determination. These docket cards are cross-indexed
both as to plaintiff and defendant, and numbered to correspond with a

card bearing a number that is given to the client, which card the
client presents to the registrar on each visit. Each docket card should
contain the record of but one case. If the society is consulted by a

single client in more than one case, a separate docket card should be
used for each, but a reference should be made on each card as to the
existence of the other case.
If there is correspondence regarding the case, or if documents or

pleadings must be left at the legal aid society's office, folders are pro
vided, bearing the same number as that of the docket card. It is ex

ceedingly important that everyone in a legal aid office make complete
" See John S. Bradway, Legal Aid Bureaus�A Manual of Practice (Public

Administration Service, Chicago, Illinois) .
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notations as to anything he does in the particular case on the docket
card of that case. The lawyer must summarize his facts and advise
with care. The investigator must write a complete report on any

phase of the case with which he is connected. The bookkeeper must
note payments in and out, if the matter involves money, and all cards
to be brought out at a future date must be carefully systematized and

brought to the attention of the proper person on the date indicated.
Conscientious acceptance of the necessity for making detailed rec

ords is an important requisite in legal aid work.18

2. Interviews.

Lawyers on office duty in a legal aid society must learn to confine
their interviews to the essentials. Most clients, being human beings,
like to talk about themselves. The efficient legal aid attorney must
learn to limit conversation with the client, but at the same time must
not appear to be uninterested in his case. Legal aid cases should
never be accepted by telephone, and telephonic communications from
clients who have already visited the office, with rare exceptions, should
not be permitted. Telephonic conversations with defendants are a

necessary evil.

Attempts by clients to wait for specified attorneys who have inter
viewed them previously should be discouraged, unless the society is
staffed by full-time attorneys. Theoretically, any legal aid staff

attorney ought to be able to take up a legal aid case at any point and
proceed thereon without delay. References for court action, where a

society has a staff of court attorneys separate from those who inter
view in the office, should be upon the recommendation of the inter
viewing attorney, but the reference itself should be made only by
the chief counsel, or the attorney in charge of the office. When such
reference is made, a covering letter should be sent to the attorney,
giving all the information which appears on the docket card, and the

receiving attorney should report periodically, at least once a month,
to the society, concerning the progress of all cases which have been

assigned to him.
About four out of every five interviews are concerned with ele

mentary principles of every-day law, requiring no reference to text
or reports. It is desirable for legal aid offices to have speedy access

to a good law library, available for research in that percentage of
cases which will involve unusual problems. When confronted by such
a problem, the interviewing attorney should not attempt to look up

18 It must be remembered that the legal aid organization itself gives no legal
advice and represents no clients. It is the attorney furnished by the society who
advises and represents. There is a rough analogy here to the relationship of the
doctor and the hospital with the investigators and clerical help taking the place of
the nurse who is trained to follow the doctor's orders.
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the law while the client waits, as all traffic through the office will
thereby be slowed down. Instead, the client should be told to report
at another time, at which time he will be given the result of the at
torney's research.
Clients should be discouraged from returning to the legal aid office

for additional interviews after the first, unless sent for. Every legal
aid office is familiar with the type of client who brings a wage claim
which will require several weeks for conclusion under the law, and
then haunts the office of the society day after day, until payment is
made. A client should be made to understand that the society will
send for him by mail, as soon as there has been a development in his
case of which he ought to be apprised.

3. Correspondence.
The correspondence of a legal aid office is naturally large. It is

necessary, as far as possible, to simplify and systematize the writing
of letters by the attorneys. For this reason, most legal aid offices use

form letters wherever possible, keeping various demand letters, re
quests to come in for interviews, and other form communications in
readiness to be dispatched by the stenographer. Except in very un

usual circumstances, where the case is begun by a referral by another
legal aid society or attorney, no case should be begun by corre

spondence with the client.
Outside mail, involving the policy of the society, should be dictated

by the chief counsel. Outside mail involving specific cases should be
allocated among the attorneys. Clients should be discouraged from
writing unnecessary letters to the society, and reports should not be

given to clients by mail, where it is possible for them to visit the
offices of the society.

4. Fees.

One of the most difficult problems which confront a legal aid society
is that of fees and commissions payable by the clients. Private legal
aid societies are supported in various ways, either by private con

tributions, membership in a community chest, or by the local bar
association.19 The question is sometimes asked: Should any fees be

charged legal aid clients ? It is not possible to establish any legal aid
office upon the proceeds of such fees and receipts from this source will
never be an important item of income or cover a large proportion of a
legal aid society's budget, for legal aid is a charity, available only to
those who cannot afford to pay. Experience has shown, however, that
it is wise to charge a nominal registration fee at the time of a client's
first visit. This tends to discourage the mere curiosity-seeker, and gives

19 See note 9, supra.
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the client a stake in his case, which makes him more likely to co-oper
ate with the society in its efforts on his behalf. Any such regulation
should be liberally construed ; where it is a real hardship to pay the

registration fee, the requirement should be waived. In possibly 75%
of the cases, it will be necessary tp waive this requirement, yet we be
lieve the rule is a wise one. In addition, the by-laws of many societies
provide for contribution of 10% of money recovered in excess of $5.00.
Where cases must go to court, no special counsel fee is required to

be paid by the poor litigant, but most legal aid societies are unable to
finance the litigation by the advancement of court costs, and contend
that such a policy would probably encourage needless litigation. It is,
therefore, generally, the rule that in cases requiring court action,
costs must be furnished by the client. Some legal aid societies set up a

revolving fund for costs, which may be advanced in deserving cases,
where the client is absolutely unable to pay. In states having small
claims courts or in forma pauperis proceedings, it is usually possible
to proceed without the expenditure of substantial costs by the client.

5. Uniformity.
It is desirable that the advice given by a group of legal aid attorneys

should be as uniform as possible. Frequent staff meetings, discussions
of new law, and of practical approaches to various cases, are helpful
in setting standards by which the legal aid attorney may be governed.
A more or less standard policy should be adopted regarding procedure
in certain cases. It is unwise, for example, for one lawyer to refuse to
do anything in landlord and tenant cases beyond the strict letter of
the law, and for another to endeavor to treat with the landlord, in a

worthy case, for the purpose of securing an extension, where a tenant
has been levied upon through failure to pay rent because of loss of
employment.

6. Discouragement of Litigation.
It is important, in legal aid cases, to prevent litigation wherever

possible. Every other means must be used to secure justice. In a well-
conducted legal aid office, the proportion of cases which must go to
court ought not and usually does not exceed 5% of the whole number.
The procedure in an ordinary case, after interviewing the client, is

to send for the defendant. After an interview with the defendant, if
the attorney decides that the plaintiff has no cause of action, or that
the defendant's story is undoubtedly the correct version, the client
should be sent for, the legal position explained, and the case closed.
If the client desires to litigate against the advice of the legal aid
attorney, he should be told to seek private counsel. The legal aid
attorney cannot prevent a client from seeking his day in court, nor
should he try to do so, but he ought not to encourage litigation where
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he does not believe the cause of justice is favored thereby, or that the
client will be successful. In some cases where a defendant has been
sent for, it may be found that he is more worthy of the legal aid
attorney's services than the plaintiff, in which case the legal aid lawyer
withdraws as counsel for the plaintiff, and another legal aid attorney
may even advise the defendant, after such withdrawal by his colleague,
taking care, however, that nothing disclosed by the original client to
the first attorney is used against him in any way. If the defendant
refuses to come in to see the attorney, an investigator must be sent
to see him at his home and report to the attorney.
After the defendant has been interviewed, and the attorney is satis

fied that the plaintiff is correct in his statements and in his legal posi
tion, the attorney should endeavor to adjust the differences of the
client and the defendant, and if unable to do so, should explain to
the client his chances for success in court, and particularly his pros
pects for realizing on a judgment, should he secure one. Many poor
persons are of the belief that a victory in court invariably is followed
by satisfaction of the judgment, and much sorrow is prevented if a

full explanation of what his position will be, after judgment, is given
to the client before he is permitted to expend costs.

7. Hearings.

Frequently, where the client and defendant have been interviewed

separately, it will be found desirable to have them confront each other
at the offices of the society, in which case a voluntary hearing may be

called, at which both parties are asked to be present, together with
their witnesses. Invariably, in cases where court action is contem

plated, hearings should be called before such action is taken. Often,
when a defendant understands that court costs have been deposited
by the client, and that he is being given a final opportunity to discuss
the matter before suit, if he is in the wrong in the controversy he

arranges an amicable settlement. The legal aid attorney should be

impartial at such hearings. He should listen to both sides, and if con
vinced of the justice of the defendant's position, should withdraw
from the case. If he decides that the client is right, and the defendant
refuses to arrive at an understanding, the matter should then be

pressed in court. Such hearings have not only been found to be helpful
in cases involving money, but also in solving domestic problems, and in
settling neighborhood quarrels.

8. Co-operation with other members of the Bar.

Where counsel represents a defendant in a legal aid case, the legal
aid attorney should go as far as is consistent with his position in
representing his client in attempting to adjust the difficulties of the
parties. Members of the Bar should be made to feel that the legal aid
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attorney is not desirous of acting as an advocate for an unworthy
client, but will not concede any right which belongs to that client.

Sometimes, in a case begun at the legal aid, a client will later find a

friendly attorney who is willing to act for him, and in such cases the

legal aid attorney should withdraw immediately, and, upon client's

authorization, open his file to the inspection of the private attorney
and otherwise co-operate.

9. Confidential relationship.
The legal aid client has as much right as the client of any private

attorney to expect that a confidential relationship between attorney
and client should exist with respect to any information which he may
have to give to the attorneys for the society. Legal aid attorneys are

frequently asked to divulge the addresses of clients or other informa
tion which may be desired by outside persons or organizations. In no

case should such information be given without the consent of the
client. The basis of legal aid work, as is the basis of all attorney-
client relationship, is confidence, and the confidence of even an un

worthy client must be respected.

METHODS IN PARTICULAR TYPES OF CASES

The technique for handling certain types of cases by legal aid

attorneys should be briefly discussed. No attempt can be made in a

brief article to discuss all the methods developed in legal aid work for
use in specific types of cases. It must suffice here to note a few of the

major types and the procedure followed therein.

1. Wage Claims.

A large percentage of cases in which the legal aid attorney is called

upon to advise involves the collection of wages. The ordinary wage
claim will be treated much as it would be in a private attorney's office,
if a sufficient sum of money were at issue to make it possible to employ
a private attorney. Often, in legal aid work, it will be noticed that

wage claims are appearing with great frequency against a particular
defendant. His payments to his employees will become slower and
slower. Where such complaints become frequent, but the defendant
continues in business, it is wise to arrange for a conference with the
defendant to discuss all the claims which have come in, and to make ar

rangements for an equitable adjustment of these claims. Such a confer
ence serves notice on the defendant that his business conduct is under

observation, and concentration of complaints in one office is usually
helpful to all the clients. Sometimes, an employer commits a fraud

upon all his employees by removing his stock, fixtures and machinery
surreptitiously or in some other manner. Frequently, in such cases,



1937] Legal Aid in Civil Cases 57

one employee will bring a large number of others, having similar
claims, to the office of the society. The legal aid attorney representing
a large number of claimants, is in a better position to accomplish some

thing for all the claimants of that class than would an individual
attorney for each. Again, where there has been a bankruptcy, and
there are numerous small, individual wage claims, frequently the
legal aid attorney is called upon to represent all the wage claimants,
and in doing so sometimes is in a position to object to over-payments
or expenses which would cut down the size of the dividend to the wage
claimants. Sometimes, in states where employment agencies are not

adequately supervised under state law, legal aid attorneys will dis
cover a large number of complaints accumulating against a single
agency, in which case the lawyer can act against the agency on behalf
of all the claimants at one time, and if the agency is committing a

fraud, obtain the closing of such agency and the prevention of the
continuance of the fraud.

2. Landlord and Tenant cases.

Another very large field of legal aid work is that of landlord and
tenant, in which the legal aid lawyer is called upon to represent a
tenant. Great care must be used in such cases, particularly where the
tenant is admittedly behind in his rent, and where the landlord is

legally correct in his position. In an exceptional case, where the tenant
has temporarily become in arrears in his rent, and will probably be
able to make up the deficiency in the future, a conference with the
landlord or his agent is often desirable. Frequently, in some juris
dictions, the attorney will find that although the client is behind in
his rent, a distraint or other process is not in proper form, or has not
been served correctly. In such cases, it is difficult to judge as between
client and defendant, since the defendant is legally right but has em

ployed an improper remedy to obtain his rights. In such cases, it is

only fair to the client to advise him fully as to the procedural error.
Sometimes, it is found that such errors in procedure are repeated
again and again by a constable or other levying officer. In such cases, a

conference should be held with the official and he should be warned
as to the consequences of his actions. If this obtains no result, a test
case may be brought or the co-operation of the local authorities, having
jurisdiction over the acts of such officials, should be sought.
In one instance, in a situation which came to the personal atten

tion of the writers, a group of constables were disregarding a law,
which requires a rent levy to be made within the premises. So many
complaints were received that the constables were serving such notices
without entering the premises, that it seemed impossible for all the
complainants to be lying. The constables, however, refused to admit
that a proper service had not been made, and it was difficult to over-



58 The Georgetown Law Journal [Vol. 26

come the statements of the constables themselves. In that case, the

co-operation of the local district attorney was requested and obtained ;
the constables in question were called into his office and warned, and
an immediate improvement in the situation resulted.

Legal aid attorneys, ordinarily, would not be called upon to advise

landlords, but in some cases a very poor tenant or occupying owner

may have a troublesome sub-tenant, and in such cases there is no

reason why legal aid attorneys should not advise how to deal with
the sub-tenant.

3. Cases involving personal property.
Legal aid attorneys are frequently called upon to advise in cases

involving liens against personal property. A lodger will owe rent,
and be refused entrance to his room for access to his belongings, even
to those which are exempt from a lodging house keeper's lien. In such
cases, replevin in many jurisdictions is an expensive and impractical
process. Where this is true, legal aid attorneys must use exceptional
tact, as well as a knowledge of the law, in obtaining such property for
the rightful owner. This is usually accomplished by sending an in
vestigator, who has been instructed in the law, to call upon the
defendant and endeavor to work out the situation.

4. Neighborhood quarrels.

Many neighborhood quarrels are brought to legal aid offices for
solution. There may have been assault and battery committed, or other
offences against the peace. The legal aid attorney must take a non-

legalistic view of such situations, and endeavor to restore harmony
between the parties. This can usually be best accomplished by a hear
ing at which all parties are present. Sometimes, an investigation
should be made in the neighborhood before the hearing, in order that
the attorney may have an impartial report before discussing the situa
tion with the parties.

5. Domestic relations cases.

In domestic relations cases, again a non-legalistic attitude is de
sirable on the part of the legal aid attorney. He may find cause for
divorce in a particular situation, but succeed in reconciling the parties.
He may find that a support order could be obtaind against one of the
parties, but instead work out an amicable agreement for support. He
may be of the opinion that custody of a child could be obtained by one

party, through court action, but may obtain the same result through
a frank discussion of the situation and the consent of the parties.
The primary rule, in all domestic relations cases, for the legal aid

attorney, is not to apply a rigid application of the law except as a
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last resort, but to endeavor to satisfy all parties and to act for the
welfare of all. Especially where children are involved, the legal aid
attorney should be most mindful of the welfare of the minors, rather
than that of the person consulting the society.

6. Workmen's compensation.
In jurisdictions where poor persons need representation before

Workmen's Compensation referees, but the law does not provide for
such representation, it is necessary to develop a specialized court staff,
the members of which will represent such persons with the co-opera
tion and approval of the Workmen's Compensation authorities.

It is hoped that the foregoing will serve not as a definitive digest
of the subject of Legal Aid in Civil Cases, but rather as a pointer on

the way toward much needed work in observation, research and ex

position in this field. The practice of legal aid law ought to attract the
attention of a constantly enlarging number of lawyers. No field offers
so much satisfaction in terms of human values ; in no field is common

sense so welcome a supplement to the technical equipment of the
lawyer. The legal aid attorney, day by day, works with the knowledge
that he is making a contribution toward that most desirable of legal
achievements�" Equal Justice Under Law ".
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SINCE THE MIDDLE of the last century students of jurisprudence
have called attention to the difficulty of adjusting the rules and

machinery of the law to meet the needs and problems of the public,
as they are demonstrated by practical experience of the courts and

legal profession.1 Writing in the Harvard Law Review in 1921 Mr.
Justice Cardozo urged the creation of a permanent law reform agency
to bring to the attention of the legislature rules of law which should
be changed by legislation. He pointed out that:
" The courts are not helped as they could and ought to be in the

adaptation of law to justice. The reason they are not helped is because
there is no one whose business it is to give warning that help is needed.
. . . Today courts and legislature work in separation and aloofness.
The penalty is paid both in the wasted effort of production and in
the lowered quality of the product. On the one side, the judges, left
to fight against anachronism and injustice by the methods of judge-
made law, are distracted by the conflicting promptings of justice
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(1918) 63; Pound, Anachronisms in the Law (1920) 3 Am. Jud. Soc 142, 145;
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and logic, of consistency and mercy, and the output of their labors
bears the tokens of the strain. On the other side, the legislature, in
formed only casually and intermittently of the needs and problems of
the courts, without expert or responsible or disinterested or sys
tematic advice as to the workings of one rule or another, patches
the fabric here and there, and mars often when it would mend.
Legislature and courts move on in proud and silent isolation. Some
agency must be found to mediate between them.
" This task of mediation is that of a ministry of justice." 2

Revision of some particular branch of the law has indeed been
accomplished from time to time in New York, as in other states, by
temporary commissions created for that purpose. When their specific
task has been accomplished, however, the work in the particular
field has ceased, with the termination of the revising body's existence,
until the appointment of new groups of similarly limited tenure and
authority.
The Law Revision Commission, however, was created as a perma

nent body to observe and examine the operation of rules of law and
continuously to formulate and transmit to the legislature recom

mendations for revision of the law, based on disinterested, careful
and expert examination of suggestions derived from technical re
search or submitted by learned societies and members of the bench
and bar.3 Its function is that of the ministry of justice visualized
by Justice Cardozo.

ORGANIZATION AND METHOD

The creation of the Law Revision Commission was the direct result
of a proposal by the New York Commission on the Administration of

Justice,4 which recommended that there be set up a permanent body of
five appointed members, including at least two professors of law in

2 Cardozo, A Ministry of Justice (1921) 35 Harv. L. Rev. 113.
3 N. Y. Legislative Law � 72 which directs the Law Revision Commission :

1. To examine the common law and statutes of the state and current judicial
decisions for the purpose of discovering defects and anachronisms in the law
and recommending needed reforms.

2. To receive and consider proposed changes in the law recommended by the
American law institute, the commissioners for the promotion of uniformity
of legislation in the United States, any bar association or other learned bodies.

3. To receive and consider suggestions from judges, justices, public officials,
lawyers and the public generally as to defects and anachronisms in the law.

4. To recommend, from time to time, such changes in the law as it deems

necessary to modify or eliminate antiquated and inequitable rules of law,
and to bring the law of this state, civil and criminal, into harmony with
modern conditions.

5. To report its proceedings annually to the legislature on or before
February first, and if it deems advisable, to accompany its report with pro
posed bills to carry out any of its recommendations.

*N. Y. Leg. Doc. (1934) No. 50.
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recognized law schools within the state, and at least four attorneys
admitted to the bar in New York.5 This recommendation was ac

cepted by the legislature. The five appointed commissioners are

named by the governor, each for a five-year term. In addition, the
chairmen of the committees on the judiciary of the Senate and Assem
bly are members ex-officio.
The headquarters of the Commission are at Ithaca, New York, where

a research staff of seven or eight lawyers is maintained under the
direction of the executive secretary and director of research. From
time to time research consultants are also employed to advise the
Commission on special problems in particular branches of law.
The Commission is charged by the statute which created it not only

with discovering for itself rules and statutes in need of revision, but
also with receiving and considering suggestions from judges, public
officials, learned bodies, members of the bar and the public generally.
Since its organization in the summer of 1934, the Commission has
received between four and five hundred suggestions.
These suggestions are classified and given preliminary analysis

and are transmitted to a standing committee which considers them
in detail and reports a tentative calendar of projects to the Commis
sion as a whole.6 Subcommittees of the Commission are then set up
to study those subjects which the Commission selects for immediate
consideration, and a research assistant is assigned to assist each sub
committee. After report by the subcommittee, the Commission itself
considers the proposal and takes final action.
Action by the Commission usually consists in preparation of a statute

and formulation of a recommendation for submission to the Legisla
ture. In some cases, however, the Commission decides against mak
ing any recommendation for legislation. The study is then submitted
with an appropriate communication.7
As one of its projects the Commission has undertaken broad revi

sion of the Penal Law of the state. Such a topic obviously requires
very comprehensive and extended research. Two studies in the field

6 N. Y. Legislative Law � 70.
6 The Commission's calendar is divided into three parts : Immediate study,

consisting of projects being studies by the Commission; Preferred List, consisting
of subjects suggested to the Commission which are thought suitable for future
study; Reserve List, consisting of subjects suggested to the Commission on which
no action has been taken.

7 See Communication to the Legislature Relating to a Procedural Problem Arising
under Section 83 of the Decedent Estate Law, N. Y. Leg. Doc. (1935) No. 60 (J) ;
Report, Recommendations and Studies of the Law Revision Commission
(1935) 575; Communication to the Legislature Relating to Prenatal Injuries, N. Y.
Leg. Doc. (1935) No. 60 (H) ; Report, Recommendations and Studies of the
Law Revision Commission (1935) 449.
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have been made, relating to homicide and sexual offenses. Believing
that recommendation for legislation on these subjects should await
completion of study in the whole field, but that the profession and the
Legislature should in the meantime receive the benefit of its work, the
Commission has published and submitted these two studies to the
Legislature.8
In the case of proposals involving extensive changes in the law, it

is the policy of the Commission to publish its study when completed
without making any recommendation until the bench and bar have
had time to consider the problem thoroughly and to offer suggestions.9
When a statute is proposed, the supporting study, factual and legal,

is printed together with the recommended bill and the formal recom
mendation of the Commission. When introduced into the Legislature
the Commission's bills carry an indication of their source, and are now

accompanied by concise explanatory notes indicating the purpose of
the changes proposed. These notes are printed with the bills and will
appear in the several publications of the consolidated laws.10
At the close of the legislative session, the annual report of the

Commission and its recommendations and studies for the current year
are bound together, with an appendix stating the history in the Legis
lature of the several proposals made.

Except for its formal recommendations submitted to the Legislature,
the Commission refrains from seeking support for its bills and from
any activity in the nature of lobbying. At the request of the Legisla
ture the members of the Commission have been present at several
hearings held by the committees on the judiciary of the Senate and

Assembly for consideration of bills recommended by the Commission.
The proposals are in no sense

" must legislation ". Bills may be,
and have been, defeated or amended in the Legislature or disapproved
by the Governor. Rejection of some of the Commission's proposals is
not only to be expected, but is entirely in accordance with the part

8 Communication of the Law Revision Commission to the Legislature Relating to

Sexual Crimes, N. Y. Leg. Doc. (1937) No. 650; Communication of the Law
Revision Commission- to the Legislature relating to Homicide, N. Y. Leg. Doc.

(1937) No. 65 (P).
9 E. g., Communication and Study Relating to the Rule Against Perpetuities and

Related Matters, N. Y. Leg. Doc. (1936) No. 65 (H) ; Report, Recommendations
and Studies of the Law Revision Commission (1936) 473. The Commission

reported to the legislature its plan to study the present law relating to spendthrift
trusts and other matters related to the administration of trusts before making
a recommendation in relation to the rule against perpetuities. In this connection
see also text, infra, p. 84-86.

10 A bill introduced in the Legislature at the 1937 session provided expressly for
the use of such notes. See (1937) Assembly Int. No. 876, Pr. No. 843, 1537, 1723,
2199. The bill was not enacted.

3
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the Commission is intended to play in the legislative system. Thus,
the defeat of a bill recommended by the Commission which would
have authorized damages for injuries resulting from nervous shock 11

indicated that the Legislature, having considered the problem, was

not prepared to recognize such injuries as actionable.
In some cases, objections to the Commission's bills have been raised

in the Legislature, based on criticisms made by various bar associa
tions or other organizations or by members of the Legislature having
particular experience with the specific problems involved. When, be
cause of such objection, a bill has failed of enactment, the Commis
sion carefully reconsiders its proposal. If it finds the criticism persua
sive it makes appropriate modification of its recommendation. If
not so persuaded it reintroduces its bill with the proper explanation.
By resolution adopted at the 1936 legislative session, the Commis

sion was authorized to publish and distribute its recommendations
in advance of the session. Accordingly as soon as they were completed,
the studies and recommendations submitted in 1937 were made avail
able to the bar associations throughout the state. As a result of the
consideration by the bar of the proposed legislation, suggestions for
revision of its proposals were made to the Commission, some of which,
after thorough consideration by the Commission, were adopted. Such
intelligent attention to and criticism of its work is vital if the Law
Revision Commission is to fulfill its function as intermediary between
the bench and bar and the Legislature.

THE WORK OF THE LAW REVISION COMMISSION

The work of the Law Revision Commission falls into two categories.
Its primary function, as stated in the discussion above relating to the
organization and purpose of the Commission, is to study rules of
substantive law, resting on decision or statute, and their operation,
and to propose legislation for correcting anachronisms, injustices
and other defects. In addition, it has at several times in the past
recommended mechanical revision of statutes, to eliminate errors and
inconsistencies which have come to its attention. 12 The Commission
is now undertaking, as a separate department of its work, a sys
tematic program for the discovery and correction of such errors.

" (1936) Senate Int. No. 1247, Pr. No. 1446; Assembly Int. No. 1528, Pr. No.
1720. See Act, Recommendation and Study Relating to Liability for Injuries Re
sulting from Nervous Shock, N. Y. Leg. Doc. (1936) No. 65. (E), Report,
Recommendations and Studies of the Law Revision Commission (1936) 375!
See text, infra, p. 78-79.
"See N. Y. Leg. Doc (1936) Nos. 65 (L), 65 (R), Report, Recommendations

and Studies of the Law Revision Commission (1936) 749, 993; N. Y Leg Doc
(1937) No. 65 (J).
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This type of mechanical revision will also include rearrangement and
consolidation of statutes, elimination from the statute books of law
which has been repealed by implication, and the clarification of con
fused or indefinite statutes. 13 Bills carrying out such revision will be
submitted from time to time.14

A. recommendations which have been enacted

1. Legislation Affecting Sealed Instruments and the Doctrine of
Consideration. One group of statutes enacted on recommendation of
the Law Revision Commission abrogates certain ancient common law
rules in the field of consideration and the seal which were found to be
inconsistent with modern commercial practice. A comprehensive study
of these two fields, published by the Commission in 1936,15 led to
recommendations of bills providing: (1) that a written release shall
not be invalid because of the absence of consideration therefor, or

seal thereon; 18 (2) that an agreement to change, modify or discharge
in whole or in part any contract, obligation, or lease, or any mortgage
or other security interest in personal or real property shall not be
invalid because of absence of consideration, provided it is in writing
and signed by the party against whom it is sought to enforce the
modification or discharge;17 (3) that a written instrument chang
ing or modifying or discharging a sealed instrument shall not be
invalid because of absence of a seal thereon, but a sealed instru
ment may not be changed, modified or discharged by an executory
agreement unless such agreement is in writing and signed by the

party against whom it is sought to enforce the change; 18 (5) that an
undisclosed principal may sue or be sued on a sealed instrument ; 19

"Compare Wis. Stat. (1935) �� 43.07, 43.08, 35.07, 35.08, 35.15, 35.18, 35.20,
35.23, 251.18, providing for a Revisor of Statutes, and prescribing the duties of

such office.
14 The bill referred to, supra, note 10, would provide expressly for the assumption

of this work by the Commission.
i�N. Y. Leg. Doc. (1936) No. 65 (D), Report, Recommendations and Studies

of the Law Revision Commission (1936) 81.
is This bill added new Article 8-B of the Debtor and Creditor Law. The Com

mission's recommendation appears in N. Y. Leg. Doc. (1936) No. 65 (C) ; Report,
Recommendations, and Studies of the Law Revision Commission (1936) 65.
" This added a new � 279 of the N. Y. Real Property Law and a new subdivision

2 of � 33 of the N. Y. Personal Property Law. See N. Y. Leg. Doc. (1936) No. 65

(C) ; Report, Recommendations and Studies of the Law Revision Commission

(1936) 65.
is By this bill former � 342 of the N. Y. Civil Practice Act was repealed and a

new � 342 of the same Act was substituted.
v>Ibid. As originally introduced, this bill did not provide for action by or

against undisclosed principals on sealed instruments. See N. Y. Leg. Doc. (1936)
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(6) that an executory accord is valid even though satisfaction is

stipulated to accrue at a time after the making of the accord; if an
executory accord is not performed according #to its terms, by either

party, the other party may assert his rights either under the accord or

under the claim which was the subject of the accord;20 (7) that a

written offer, signed by the offeror, to accept a designated perform
ance in satisfaction or discharge, in whole or in part, of any claim,
cause of action, obligation or security interest, followed by tender

before revocation, shall not be denied effect by reason of the fact that

tender has not been accepted by the offeror.21

2. Legislation Providing For Survival of Actions For Personal

Injuries. At the request of the Commission on the Administration
of Justice, the Law Revision Commission considered as one of its first

projects, the subject of survival of actions. Since 1828 the statutes of
New York have provided for survival of all contract actions, and of
tort actions for injury to property rights.22 The statute enacted in

1935 on recommendation of the Law Revision Commission provides
for survival of causes of action for personal injuries both against the
estate of a deceased wrongdoer, and in favor of the estate of a de

ceased injured party.23 The possibility of double recovery, under the
survival statute and also under the wrongful death statute 24 is pre
cluded by a provision that if the injury causes death, the cause of
action which survives shall be limited to damages accruing before
death. It is also provided that no cause of action for damages caused

through injury of a third party shall be lost by reason of the death of

the third person.
3. Legislation Modifying Doctrine of Imputation of Negligence to

Infants. Another statute in the field of tort liability recommended

by the Law Revision Commission 25 is Chapter 796 of the Laws of 1935,
which provides that, in an action brought by an infant to recover

No. 65 (C), Report, Recommendations and Studies of the Law Revision Com
mission (1936) 65. A study on the subject had, however, been proposed and has
now been published in N. Y. Leg. Doc. (1937) No. 65 (H) ; see also N. Y. Laws

1937, c. 80, enacted on recommendation of the Law Revision Commission to clarify
� 342 with respect to the provision for suit by or against undisclosed principals.

20 N. Y. Laws 1937, c. 77. See N. Y. Leg. Doc. (1937) No. 65 (K).
2i Ibid.
22 See N. Y. Decedent Estate Law �� 116-120; N. Y. Civil Practice Act

�� 82-89.
23 N. Y. Laws 1935, c. 795. The recommendation and study of the commission

appears in N. Y. Leg. Doc. (1935) No. 60 (E) ; Report, Recommendation and

Studies of the Law Revision Commission (1935) 157.
24 N. Y. Decedent Estate Law �� 130-134, See N. Y. Const., art. I, � 18.
25 N. Y. Leg. Doc. (1935) No. 60 (C) ; Report, Recommendations and Studies

of the Law Revision Commission (1935) 47.
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damages for personal injury, the contributory negligence of the
infant's parent or other custodian shall not be imputed to the
defendant.

U. Legislation Affecting Real Property. A group of studies made
by the Commission in 1934 in the field of real property 26 resulted in
recommendation of six statutes, all of which have now become law.

(a) Two distinct sets of provisions for judicial authorization of
mortgages, leases and sales of real property heretofore existed in
New York, one dealing with applications made by trustees,27 and the
other with applications by owners of life estates.28 Both were the
result of piece-meal legislation, contained many inconsistencies, and
were incomplete in several respects. For these there has now been
substituted a single set of provisions, stating in general language the

chronological steps of the procedure to be followed.29 In a few cases

new substantive rules have been introduced.80

(b) The doctrine of implication of cross remainders, as applied in
the construction of wills, is now expressly applicable to construction
of deeds.31

(c) A statute enacted in 1935 32 provides that judgment in an action
for waste shall be for compensatory damages, except that where the

injury to the estate in reversion of a plaintiff who is next entitled
to the reversion is equal to the value of the tenant's estate or unex

pired term, the tenant's term shall be forfeited to such plaintiff. For
feiture for malicious waste is no longer permitted.
(d) Prior to 1935, the owner of a possessory estate for life or years

was allowed to recover the full damages caused by a third person
to the fee simple interest in land, thus barring the remainderman's
action against the third person.33 A new section added in 1935 to the

Real Property Law affords protection to the owners of future inter

ests in the land, by providing that the damages awarded to the owner

26 See N. Y. Leg. Doc. (1935) No. 60 (G) ; Report, Recommendations and

Studies of the Law Revision Commission (1935) 345.
27 N. Y. Real Prop. Law �� 105-107.
28 N. Y. Real Prop. Law �� 67-71.
29 N. Y. Laws 1937, c. 141.
30 New � 107c providing when application shall be granted extends to all

applications the rules under former �� 105-107 recognized In re O'Donnell, 221
N. Y. 197, 116 N. E. 1001 (1917). New � 107L changes the rule that if property
enhances in value between the execution of an agreement of sale, and the hearing
upon application for confirmation, confirmation must be denied unless the pur
chaser pays the enhanced value. See In re Central Union Trust Co., 197 App. Div.
667, 190 N. Y. Supp. 11 (1st Dep't 1921) reversing In re Central Union Trust Co.
114 Misc. 214, 186 N. Y. Supp. 903 (Sup. Ct. 1921).
3i N. Y. Laws 1937, c. 48.
32 This statute amended �� 524 and 525 of the N. Y. Real Property Law.
33 Rogers v. Atlantic Gulf and Pacific Co., 213 N. Y. 246, 107 N. E. 661 (1915).
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of such a possessory estate may include compensation for injury to

interests owned by other persons only when all living persons owning
interests in the land are parties to the proceeding. The court in
which any such recovery of damages is made must make direction for
distribution of damages recovered among the parties to the action,
and for the protection of the interests of persons not parties thereto.3*

(e) Section 193 of the Civil Practice Act was also amended in 1935
to provide for mandatory joinder as parties of all living persons in
terested in real property, when ownership thereof is divided into

possessory and future interests, in an action for damages for injury
to such property, upon application by the person alleged to be re

sponsible for such damages. Any person so made a party is precluded
from recovery in any other action for damages caused to his interest
by the person on whose application he was brought in. Damages
recovered in such action must be apportioned by the court among
parties to the proceeding, and for the protection of persons not parties
thereto.35

(f ) The New York decisions relating to changes and replacements
of structures on land, ownership of which is divided into present
and future interests have been very strict. Such replacements or

alterations, when made by a tenant for life or years, have been held
to be waste, even when they constituted prudent improvement of
the land, and caused no injury to owners of future interests.38 A
statute 37 recommended by the Law Revision Commission provides that
when such alterations or replacements are proposed, the owner of a

future estate in the land can neither recover damages nor enjoin the
alteration or replacement, provided that the person proposing it estab
lishes: that it is one which a prudent owner of an estate in fee
simple would make ; that when completed it will not reduce the market
value of the interest subsequent to his own ; that it is not in violation
of any agreement or instrument regulating his conduct, or restricting
use of the land; that the unexpired term of his estate, or his life
expectancy in the case of a tenant for life, is not less than five years.38

8* N. Y. Real Property Law � 538.
35 N. Y. Civil Practice Act � 193.
36 See Douglass v. Wiggins, 1 Johns. Ch. 435 (N. Y. 1815) ; Agate v. Lowenbein,

57 N. Y. 604 (1874) ; McDonald v. O'Hara, 117 Misc. 517, 192 N. Y. Supp. 545
(Sup. Ct. 1921) ; Brokaw v. Fairchild, 135 Misc. 70, 237 N. Y. Supp. 6 (Sup Ct
1929), aff'd, 231 App. Div. 104, 245 N. Y. Supp. 402 (1st Dep't 1930), aff'd without
opinion 256 N. Y. 670, 177 N. E. 186 (1931).

37 N. Y. Laws 1937, c. 165.
33 See N. Y. Leg. Doc. (1935) No. 60 (G) ; Report, Recommendations and

Studies of the Law Revision Commission (1935) 345; N. Y. Leg. Doc. (1936)
No. 65 (F) ; Report, Recommendations and Studies of the Law Revision
Commission (1936) 455; N. Y. Leg. Doc. (1937J No. 65 (D).
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The tenant proposing the change must also serve a thirty-day written
notice of the proposed change on each owner of a future estate who
is in being and ascertained ;

89 if any owner demands it, he must

furnish security that the proposed alteration, if begun, will be com

pleted, and that the owner of a future interest will be protected against
responsibility for expenditures. Such security is a condition precedent
to making of the alteration; the amount and terms of the security
are fixed by the court in which an action to enjoin the alteration is

pending, or if no such action is pending, by the Supreme Court, on
application.
(g) Another statute recommended by the Law Revision Commis

sion changed the New York rule as to incidence of the risk of loss
in executory contracts for the sale of real property, under which a

purchaser in the absence of contractual provision to the contrary,
was bound to pay the full purchase price of the land,40 although he
was denied any recourse to insurance carried by the contract vendor.41
It was deemed advisable, because of the importance of the moral hazard
in fire insurance, to leave unchanged the rule that fire insurance is a

contract of personal indemnity. The statute enacted on recommenda
tion of the Law Revision Commission modifies the technical rule of

equitable conversion, and provides that, (1) when neither legal title
nor possession of the property has been transferred to the purchaser,
and all or a material part of the property has been destroyed by fire
or taken by eminent domain, the vendor cannot enforce the contract,
and the purchaser may recover what he has paid ; (2) if an immaterial
part is taken or destroyed, the contract remains enforceable by both
parties, but the purchase price is abated, proportionately to the de
struction or taking; any cause of action the vendee may have for
breach of contract prior to the distribution remains, however, un

affected. When either legal title or possession of the property has
been transferred to the purchaser, the purchaser is not relieved from
the duty to pay the purchase price by a destruction of the property
by fire, or a taking by eminent domain, nor is he entitled to recover

39 This provision was included by amendment of the bill in the Legislature, with
the approval of the Law Revision Commission.

40 I.e., the rule of Paine v. Meller, 6 Ves. Jr. 349 (Ch. 1801). See Sewell v.
Underhin, 197 N. Y. 168, 90 N. E. 430 (1910) , motion for rearg. denied, 197 N. Y.
614, 91 N. E. 1120 (1910) ; Reefe v. Osmus, 262 N. Y. 320, 169 N. E. 399 (1929).
See 4 Williston, Contracts (Rev. ed. 1936) � 928 et seq.

41 I.e., the rule of Raynor v. Preston, 18 Ch. D. 1 (1881). See Aetna Fire
Insurance Co. v. Tyler, 16 Wend. 385 (N. Y. 1836) ; Brownell v. Board of Educa
tion, 239 N. Y. 369, 146 N. E. 630 (1925) , rearg. denied, 240 N. Y. 575, 148 N. E.
711 (1925). The rule has been departed from in the majority of American juris
dictions. See 4 Williston, op. cit. supra note 40; Notes (1925) 37 A. L. R. 1324;
(1926) 40 A. L. R. 607; (1927) 51 A. L. R. 929.
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any portion thereof which he has paid. This statute is entitled Uni
form Vendor and Purchaser Risk Act, and is, with certain modifica

tions, the act proposed by the Commissioners on Uniform State Laws.*2
5. Legislation Affecting Registration of Transfer of Securities by

Fiduciaries. Section 3 of the Uniform Fiduciaries Act formed the basis
for a statute, enacted in 1937 on recommendation of the Law Revision

Commission, changing the rule of Lowry v. Commercial Bank*3 which
had been observed as law in New York. Section 3 provides that the
corporation or its transfer agent need not inquire as to breach of trust

by a fiduciary presenting a transfer for registration, although it is
liable for any transfer recorded with knowledge of such facts that its
action amounts to bad faith. The statute does not affect the liability of
a corporation for recording transfers which are ineffective as to legal
title. In addition to section 3, the New York statute contains a further
section which extends the rule of section 3 to cases where an executor
or other fiduciary transfers stock which still stands in the name of his

testator, predecessor trustee, etc., as the case may be.
6. Legislation Defining " Value ". In the enactment in New York

of the Uniform Bills of Lading Act4* and the Uniform Sales Act,46
the definition of value, proposed by the Commissioners on Uniform
State Laws,46 was omitted. The common law rule, therefore, obtained :

one receiving goods in payment of or as security for a pre-existing
debt was not a purchaser for value.47 In 1935, however, an act recom

mended by the Law Revision Commission 48 amended the Bills of

Lading and Sales Act in New York, by adding to each the definition
of value contained in the Uniform Act.

42 This statute added a new � 240a to the N. Y. Real Property Law. The Com

mission's recommendation and study appear in N. Y. Leg. Doc. (1936) No. 65 (M) ;

Report, Recommendation and Studies of the Law Revision Commission (1936)
755. The Insurance Law was also amended to provide that the making of an

executory contract to sell or exchange real property shall not constitute a change
in interest within the standard fire insurance policy, so as to void the vendor's

insurance. See N. Y. Insurance Law � 121b. This was thought advisable be
cause of some uncertainty as to the law on this question. See Germond v. The
Home Insurance Co., 2 Hun 540 (N. Y. 1874) ; Sewell v. Underhill, 127 App. Div.
92, 93, 111 N. Y. Supp. 85 (2nd Dep't 1908), aff'd, 197 N. Y. 168, 90 N. E. 430

(1910).
*sN. Y. General Business Law � 23 (B). See N. Y. State Leg. Doc. (1937)

No. 65; Lowry v. Commercial and Farmers' Bank, 15 Fed. Cas. No. 8,581 (C. C. D.
Md. 1848).
"New York Personal Property Law �� 187-241.
� New York Personal Property Law �� 82-158.
46 Uniform Bills of Lading Act � 53 ; Uniform Sales Act � 26.
� See Root v. French, 13 Wend. 570 (N. Y. 1835) ; Barnard v. Campbell, 55 N. Y.

45, aff'd on reargument, 58 N. Y. 73 (1874) ; Jones v. Graham, 77 N. Y. 628 (1879).
48N. Y. Laws 1935, c. 955. See N. Y. Leg. Doc. (1935) No. 60 (A); Report,

Recommendations and Studies of the Law Revision Commission, (1935) 19.
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7. Legislation Giving Documents of Title Full Negotiability. At the
same time, the Sales Act was amended on recommendation of the
Law Revision Commission expressly to give to documents of title full
negotiability.49 A peculiar problem had existed in New York, due to
the fact that under the Bills of Lading Act, enacted June 6, 1911,60
a finder or thief of documents of title could pass good title, whereas
under the Sales Act, enacted June 30, 1911,61 he could not. The new

section added conforms the Sales Act with the Bills of Lading Act,
substituting for former sections 113 and 119 of the Personal Property
Law the sections recommended by the Commissioners on Uniform
State Laws for use in states having the Uniform Bills of Lading
Act.52

8. Legislation Authorizing Suits Against Insurers. The statutory
authorization, by virtue of which an injured person may sue in New
York to recover from the insurer of the person responsible for his
injury, in payment of his judgment against the insured, is contained
in section 109 of the Insurance Law.53 Before the enactment of that
section, policies of insurance carried by a tort-feasor were, in general,
policies of indemnity insurance, and since the tort-feasor suffered no

loss until he had paid the judgment against him,54 the injured person
was left wholly without compensation whenever the insured tort
feasor was insolvent.55 Section 109 prescribes standard provisions to
be included in every policy, which authorize action by an injured per
son against the insurer, when execution upon his judgment against
the insured tort-feasor has been returned unsatisfied because of in

solvency or bankruptcy of the insured. An amendment, adopted in
1936 56 on recommendation of the Law Revision Commission permits
the action to be maintained whenever judgment against the insured
remains unpaid at the expiration of thirty days from the date of ser-

49 N. Y. Laws 1935, c. 377, amending �� 113, 119 of the Personal Property Law.
See N. Y. Leg. Doc. (1935) No. 65 (B) ; Report, Recommendations and Studies
of the Law Revision Commission (1935) 37.

50 New York Personal Property Law �� 187-241. Sections 217 and 224 contain
Sections 31 and 38 of the Uniform Bills of Lading Act.

51 New York Personal Property Law �� 82-158. Sections 113, 119 contained
Sections 32 and 38 of the Uniform Sales Act.

52 See Note of Conference of Commissioners on Uniform State Laws, appended
to Section 32 of the Uniform Sales Act.

53 N. Y. Laws 1917, c. 524,
See Burke v. London G. & A. Co., 47 Misc. 171, 95 N. Y. Supp. 652 (Sup. Ct.

1905) aff'd 126 App. Div. 933, 110 N. Y. Supp. 1124 (2d Dep't 1908), aff'd 199 N. Y.

557, 93 N. E. 1117 (1908).
55 See Vance, Insurance (2d ed. 1930) 682.
N. Y. Laws 1936, c. 433. See N. Y. Leg. Doc. (1936) No. 65 (P), Report,

Recommendations and Studies of the Law Revision Commission (1936) 911.
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vice of notice of entry thereof upon the insured's attorney and upon
the insurer. This change eliminates the necessity for what was

an empty form when the insured was actually insolvent and a need
less circuity of action which resulted in hardship to a solvent insured.

9. Legislation Defining Jurisdictional Requirements for " Enoch
Arden " Proceedings. Section 7-A 67 of the New York Domestic Rela
tions Law, known as the " Enoch Arden Law ", provides for judicial
dissolution of a marriage when one of the spouses has been missing
for five years, and is believed by the other spouse to be dead, and
diligent search has disclosed no evidence that such spouse is still living.
This section as enacted contained no jurisdictional requirements, and
three conflicting views have been held. One required the proof of
residence by the spouse maintaining the action which is required for
actions for annulment; a second adopted the rules governing main
tenance of actions for divorce ; and a third permitted the action only
when the matrimonial res was within the state. The section has
been amended in 1937 58 to provide that the action may be maintained
when the petitioner has been a resident of the state for one year
immediately preceding commencement of the action (the requirement
for separtion and annulment actions) , or when the matrimonial domi
cile at the time of the disappearance of the spouse was within the
state.
10. Legislation Requiring Business Trusts to Designate Agents to

Receive Process. The New York law requires every domestic corpora
tion or foreign corporation doing business in New York to file with
the Secretary of State a statement containing certain information,
and to designate the Secretary of State as an agent to receive
process.69 These requirements are for the protection of citizens of the
state, by making available important data, and facilitating service
of process. Domestic joint-stock associations also are required to file
a statement giving information concerning their personnel.80
An amendment enacted in 1937 61 effective September 1, 1937, will

require business trusts 62 and joint-stock associations to file in the

57 N. Y. Laws 1922, c. 279 � 3.
� N. Y. Laws 1937, c. 49. See N. Y. Leg. Doc. (1936) No. 65 (S) ; Report,

Recommendations and Studies of the Law Revision Commission (1936) 1001 �

N. Y. Leg. Doc. (1937) No. 65 (A).
59 N. Y. Stock Corp. Law �� 5, 24; N. Y. Gen. Corp. Law � 210.
60 N. Y. General Association Law � 4.
si N. Y. Laws 1937, c. 66. See N. Y. Leg. Doc. (1937) No. 65 (L).
62 2. The term business trust means any association operating a business under a

written instrument or declaration of trust, the beneficial interest under which is
divided into shares represented by certificates. (Section 2, subdivision 2, of N. Y.
General Association Law, as amended.)
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department of state a certificate designating the secretary of state as

agent upon whom process against the association or trust may be
served, and a statement of the names and residences of its officers
and trustees, its principal place of business, and the place where its
office within the state is located. The penalty for failure to file the
certificate of designation is disqualification for maintaining any action
in this state upon any contracts made prior to filing of such certifi
cate.63 The amendments do not, however, regulate in any way the
internal affairs of these organizations. In recommending this legis
lation, the Law Revision Commission was convinced that nothing in
herent in the nature or structure of business trust and joint-stock
associations required treatment different from that accorded corpora
tions in regard to filing of information and service of process. The
well-defined policy of New York, as of other states, classifies them
together with corporations for taxation and regulatory purposes.
Both have already been subjected to the tax laws and blue-sky laws
applicable to corporations.6*
11. Legislation Providing for Two Degrees of Perjury. Although

the Commission's study of penal law problems, looking toward broad
revision of the Penal Law 65 is still in progress, recommendations on

certain topics related to criminal law and penology have been made by
the Commission and adopted by the Legislature.
A study of the provisions relating to perjury was undertaken at

the request of the Commission on the Administration of Justice. The
legislation recommended provided for two degrees of perjury, and
subornation of perjury, the first to retain the old requirement of
materiality and to be punishable by imprisonment for not more than
five years, and the second, to which materiality of the matter as to
which the false swearing was done is not necessary, to be punishable
by imprisonment for not more than two years, or fine of not more than
five thousand dollars, or both.66 Both offenses were made felonies,67
and so triable by jury in all parts of the state. The purpose of creating
the lesser degree, and the reason for the drastic reduction in the

63 This is also the penalty for failure to comply with the similar requirements in
the case of foreign corporations doing business within New York. See N. Y.
General Corporation Law � 218.

8* See e. g., N. Y. Tax Law �� 181, 183, 188, 208; N. Y. General Business Law,
� 352, 352a.

85 See Text, infra, p. 87.
�� N. Y. Laws 1935, c. 632. See N. Y. Leg. Doc. (1935) No. 60 (F) ; Eeport,

Eecommendations and Studies of the Law Review Commission (1935) 227.
67 N. Y. Laws 1935, c. 93, however, amended � 1933 of the Penal Law, to make

second degree perjury and subornation of perjury misdemeanors only, punishable
by imprisonment for not more than one year, or fine of $5,000 or both.
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penalty provided68 were the same: to remove impediments which
had hindered the effective prosecution of perjury. Upon an indict
ment for first degree perjury, a jury may convict of the lesser degree.89

12. Legislation Authorizing Reduction of Sentences for Good Be
havior. A request, made by Governor Lehman, that the Law Revision
Commission study section 230 of the New York Correction Law, led to
a study of the question of reduction of terms of prisoners by reason

of good conduct. Although the general theory of good behavior
statutes will be considered by the Commission in the course of its penal
law study together with the whole subject of penal sanctions, legisla
tion on this particular statute was recommended in 1935 to clarify
the confusion in terminology and uncertainty as to the scope and
application of its several provisions, and to secure uniformity as to
the application of the statute to various categories. Because of the
undesirability of retroactive legislation in this field, which would, de
prive many prisoners of expectations based on the old statute, and
would tend to demoralize prison discipline, the legislation recom

mended by the Law Revision Commission 70 was made to apply only
to persons convicted of offenses committed after its enactment. The
new statute was framed to emphasize the fact that it is an aid
of the constitutional discretionary power vested in the Governor, and
to make clear that any expectations must be based on executive clem
ency, and not upon any theory that reductions provided for constitute
mandatory or irrevocable reductions of sentences.

13. Legislation Affecting Fourth Offenders. An allied problem,
also studied by the Law Revision Commission at the request of the
Governor, related to the punishment under section 1942 of the Penal
Law of fourth offenders sentenced between 1926 and 1932. As it
existed until 1926, section 1942 provided that a person convicted of a
fourth or subsequent felony should be sentenced to life imprisonment,
with the provision that after he had served a period of time equal
to the maximum penalty for the last offense of which he was convicted,
less the usual allowance for good conduct, he should be subject to the
jurisdiction of the parole board, and might be paroled. In 1926 the
provisions for parole were eliminated.71 In 1932 the mandatory life

** Formerly, perjury committed upon the trial of an indictment for felony was

punishable by imprisonment for a term not exceeding twenty years, and in any
other case, by imprisonment for a term not exceeding ten years.

�� N. Y. Code Criminal Procedure � 444. See N. Y. Leg. Doc. (1935) No. 60
(F) ; Report, Recommendations and Studies of the Law Revision Commission
(1935) 227.

70 N. Y. Laws 1935, c. 902. See N. Y. Leg. Doc. (1935) No. 60 (I); Report,
Recommendations and Studies of the Law Revision Commission (1935) 477
" N. Y. Laws 1926, c. 457.
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sentence was replaced by an indeterminate sentence, and a person
sentenced under the section as so amended might be released on

parole.72 At the same time the legislature attempted to equalize the
treatment of those fourth offenders sentenced between 1926 and 1932
with the treatment of those sentenced after 1932 ;

73 certain differences
remained, however, with regard to allowance of reduction in time for
good behavior. This distinction was removed by a further amend
ment enacted in 1936, on recommendation of the Law Revision
Commission.74

14- Legislation Regulating Extradition Procedure. In 1926 the
Conference of Commissioners on Uniform State Laws adopted a draft
Uniform Criminal Extradition Act, on which legislation in a number
of states has been based. In 1935 75 the Law Revision Commission
recommended a bill based on the Uniform Act, with slight modifica
tions, intended for the purpose of conformity with existing New
York procedure relating to bail and preliminary commitment, and

embodying two additional proposals, suggested by Dean Robert S.
Stevens of the Cornell Law School, one of the New York Commis
sioners on Uniform State Laws. The first of these provided for extra
dition in the discretion of the governor of a person who had departed
under compulsion from the state asking extradition.78 The second
authorized a procedure whereby the governor could agree with the

governor of another state for extradition of a person, charged in New
York with a crime punishable with death or life imprisonment, and
imprisoned or held under criminal proceedings in the other state.77

The Uniform Act contains a provision (section 6) which would

permit, but not require, the governor of an asylum state, to surrender
a person charged with commission of a crime by a state in which
he was not present at the time of commission of the crime. As recom

mended by the Law Revision Commission in 1935, the bill containing
the Uniform Act was vetoed by the governor, and the suggestion was

72 N. Y. Laws 1932, c. 617 � 1.
" N. Y. Laws 1932, c. 617 � 2.
m N. Y. Laws 1936, c. 189. See N. Y. Leg. Doc. (1936) No. 65 (I); Report,

Recommendations and Studies of the Law Revision Commission (1936) 609.
75 N. Y. Leg. Doc. (1935) No. 60 (D) ; Report, Recommendations and Studies

of the Law Revision Commission (1935) 91.
7s TJ. S. Const. Art. IV, � 2, and the federal (U. S. Rev. Stat. 5278, 5279 (1875) )

and state statutes enacted pursuant thereto, provide for extradition of " fugitives "

only. There is a conflict of decisions as to whether a person removed under com

pulsion can be classed as a fugitive. See In re Whittington, 34 Cal. App. 344, 167
Pac. 404 (1917) ; see also Note (1918) 31 Harv. L. Rev. 493.

77 This proposal was based on N. J. Law, 1933 c. 314.
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made that this section (section 6 of the Uniform Act) was susceptible
of abuse and might curtail freedom of speech and of the press.78
To meet this objection, the Law Revision Commission redrafted

the section in question.79 Extradition under the rephrased section is
not authorized unless the very act with which the person demanded
is charged would be punishable if the results complained of by the
demanding state had occurred, geographically, within New York.

Further, in order to prevent use of extradition of a person for prosecu
tion for an offense for which he could not be extradited, the governor

may make extradition conditioned on agreement that no prosecution
will be made except upon the specific charges for which he is extradited.
Certain other minor modifications were made in the bill as a result

of joint study of the Law Revision Commission and the Interstate
Commission on Crime. The section proposed by Dean Stevens, relating
to extradition of persons imprisoned or held to answer charges in
another state was broadened to apply to persons wanted in New York
on any charge. New provisions were added, authorizing extradition
of persons who have violated the terms of their bail or probation, and
providing for inclusion in the papers upon which demand for extra
dition is made, of a copy of the judgment of conviction or sentence,
rather than of the indictment, in the case of persons who have escaped
from confinement after conviction, or have broken their parole, or

violated the terms of their bail or probation.

B. RECOMMENDATIONS NOT YET ENACTED

1. Contribution Among Tort-Feasors. Several important recom
mendations have been made by the Law Revision Commission which
have not yet resulted in legislation. One of these, resulting from a

study made at the request of the Commission on the Administration
of Justice, relates to contribution among tort-feasors and release of
tort-feasors. The rule that no right of contribution exists among tort
feasors equally liable for the same injury, one of the anomalies of the
English common law, has now been abolished in England,80 as well as
in many American states. Legislatures of several states have abro
gated it in whole or in part.81 The New York legislature attempted
to ameliorate its harsh effects in 1928,82 by enacting section 211-a of

78 See N. Y. Leg. Doc. (1936) No. 65 (A) ; Report, Recommendations and

Studies of the Law Revision Commission (1936) 27.
79 N. Y. Laws 1936, c. 89 � 834. The bill as introduced was amended in the

legislature to add to this section a clause excluding any application to the crime
of libel.

89 See 25 & 26 Geo. V, c. 30 (1935).
81 The American statutes are analyzed in Legislative Note (1931) 45 Harv. L.

Rev. 369.
82 N. Y. Laws 1928, c. 714.
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the Civil Practice Act, which gives a right of contribution " when a

money judgment has been recovered jointly against two or more de
fendants in an action for a personal injury or for property damage ",
and one or more of such defendants has paid more than his pro rata
share. Under this statute, however, there is no right of contribution,
if separate judgments are recovered in the same action, or in separate
actions, or if action is brought against only one of the defendants. The
rights of the tort-feasors among themselves are dependent on the elec
tion of the injured person. When one is sued alone he cannot bring in
other parties as defendants.83
A bill recommended by the Law Revision Commission in 1936,"

and again in 1937,85 with certain modifications made to carry out
suggestions made by bar associations, would provide an adequate and
equitable system of contribution among tort-feasors, regulating also
the subject of releases given to tort-feasors, insofar as is necessary
to complete provision for contribution. The Commission's bill predi
cates the right of contribution upon common liability, and the fact
that one party has paid more than his share, rather than on recovery
of a joint judgment; the liability of one tort-feasor to make contribu
tions to another does not depend on the liability of either as a tort
feasor having been previously established by an action brought by
the injured person. Whereas requirement that the parties to an

action for contribution should be judgment debtors of the injured
person would have certain advantages, these are believed to be out
weighed by the fact that settlements would be discouraged if, by
settling before judgment, a tort-feasor would lose entirely his right
of contribution, and by the injustice which would result if contribu
tion were denied against tort-feasors who could not be brought in,
in the original action. The proposed statute makes no distinction be
tween different kinds of torts.
In order to prevent defeat of the statutory right of contribution

by collusive release by the injured person of one of the tort-feasors,
the bill would provide that a release given by the injured person shall
not relieve the person released from liability to make contribution,
unless it is given before the right of contribution accrues, and unless
it provides expressly for a reduction, to the extent of the pro rata

" Fox v. Western New York Motor Lines, 257 N. Y. 305, 178 N. E. 289 (1931),
(holding that Section 211-a of the Civil Practice Act could not be construed to
gether with Section 193 of the Civil Practice Act, which provides for bringing
in of a party against whom it can be shown that he will be liable in whole or in part
to a defendant in the action) .

84 N. Y. Leg. Doc. (1936) No. 65 (K) ; Report, Recommendations and Studies
of the Law Revision Commission (1936) 699.

85 N. Y. Leg. Doc. (1937) No. 65 (G).
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share of the person released, of the injured person's claim against
all other persons liable for the same injury. That is to say, unless
a release of one of three tort-feasors reduces the whole claim by
one-third, the person released is still liable to contribute the balance
of his one-third share, when the judgment is rendered, and paid by
one of the other tort-feasors. This provision permits bona fide settle
ments to be made.
The right of contribution may be enforced under the bill, as at the

present time by motion in the original action when two or more

tort-feasors are joined, and otherwise by separate action. Bringing in
of parties in the original action is authorized, in the discretion of the
court, when it is shown that a right of action for contribution may
arise against such parties.
The bill also provides that a release of one tort-feasor shall not

release the others, unless it so provides expressly.86
2. Liability for Injuries Resulting from Fright or Shock. Legisla

tion has also been recommended by the Law Revision Commission on

the subject of liability for injuries resulting from fright or shock.
The New York decisions,87 following what is now a minority rule,88
deny recovery for such injuries, but have recognized, nevertheless,
certain exceptions. Thus the rule does not apply when the fright or
shock is wilfully caused ; 89 or when the fright operates externally, as
where a person frightened by another's conduct falls and injures him
self in an effort to avoid the impending danger,90 or when the defen
dant's act causes fright, which causes the plaintiff to faint, and bodily
injuries are sustained as a result of falling.91 Nor does the rule apply
where the fright or shock is accompanied by a battery, and recovery is
allowed for bodily injuries resulting from the fright, even though they
are in no way attributable to the battery.92 A bill recommended by
the Law Revision Commission in 1936 93 would have provided that, in

86 A release of one tort-feasor now releases all, in absence of express reservation.
See N. Y. Debtor and Creditor Law � 234.

87 See Mitchell v. Rochester Ry., 151 N. Y. 107, 45 N. E. 354 (1896) ; Comstock v.
Wilson, 257 N. Y. 231, 177 N. E. 431 (1931).

88 Recovery is now permitted for injuries resulting from fright or shock in
Alabama, California, Georgia, Kansas, Louisiana, Maryland, Minnesota, Montana,
Nebraska, New Hampshire, North Carolina, Oregon, Rhode Island, South Carolina,
South Dakota, Tennessee, Texas, Virginia, Washington, West Virginia, and Wis
consin. See cases cited, N. Y. Leg. Doc. (1936) No. 65 (E), note 80; Report,
Recommendations and Studies of the Law Revision Commission (1936) 375.

89 Preiser v. Wielandt, 48 App. Div. 569, 62 N. Y. Supp. 890 (2d Dep't 1900) .

90 Twomley v. Central Park N. & E. River R. R., 69 N. Y. 158 (1877).
s>i Cohn v. Ansonia Realty Co., 162 App. Div. 791, 148 N. Y. Supp. 39 (1st Dep't

1914).
92 Constock v. Wilson, 257 N. Y. 231, 177 N. E. 431 (1931).
93 N. Y. Leg. Doc. (1936) No. 65 (E) ; Report, Recommendations and Studies

of the Law Revision Commission (1936) 375.
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an action to recover damages for bodily injuries or wrongful death,
recovery should not be denied merely because such injury or death
was brought about through fright or shock without physical contact or
impact.84

3. Expert Testimony in Personal Injury Suits. The problem of

avoiding the evils and abuses which accompany the use of expert wit
nesses retained by the parties to the action has been a fruitful topic of
discussion for many years. In every litigated action there are ques
tions of fact which must be found, and where the questions have to do
with matters which can only be known by those who have made a

special study, or are skilled by experience, expert testimony is inevi
table. Too often, however, the expert ceases to be the impartial
weigher of facts, and his opinion and testimony is colored by the in
terest of the party by whom he is retained. Legislation in New York
now provides, in certain proceedings, where soundness of mind is in

issue, for appointment by the court of disinterested examiners.95 Other

jurisdictions 96 have enacted statutes enlarging the power of the court
to include the power to appoint experts in civil actions, upon the motion
of the parties, or on its own motion, but there is a lack of convincing
proof that these statutes have produced any substantial benefit.
Civil actions for damages for personal injuries constitute a class in

which the evils of expert testimony are particularly prevalent. A bill,
suggested by the Law Revision Commission as an experiment,97 would

permit a trial court in such a case to appoint a disinterested com

petent physician to make such physical or other examination of the

injured person as may be necessary to enable him to form an opinion
on the question arising. The court could order the injured person

94 Compare Restatement, Toets, (1934) � 436.
95 See N. Y. Judiciary Law � 31; N. Y. Code Criminal Procedure �� 658-662a.

See also N. Y. Code Criminal Procedure � 836; N. Y. Mental Hygiene Law

� 125. The various New York procedures are discussed in N. Y. Leg. Doc. (1935)
No. 90 (L).

9a See R. I. Gen. Law (1923) ch. 342 �� 18-21; Calif. Code of Civil Procedure

(Deering 1933) � 1871; La. Code of Prac. Ann. (Dart. 1932) art. 441-462.
97 The statute is frankly offered to the Legislature as an experiment, and leaves

the following questions to be answered by experience: Is the statute workable,
and does it remedy abuse? Will the court avail itself of its enlarged powers? Are

there weaknesses in the statute and can it be strengthened? To what subjects,
usually giving rise to expert testimony, can the statute be extended? When there is

no longer opportunity for the study of original information, in what way will the

disinterested expert be acquainted with the facts which will insure an accurate and

helpful finding?
See Recommendation of the Law Revision Commission to the Legislation, relat

ing to Expert Witnesses, N. Y. Leg. Doc. (1936) No. 65 (0) ; Report, Recom

mendations and Studies of the Law Revision Commission (1936) 795.
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to submit to such examination, and to make such restrictions and
directions as should seem proper, provided that each party might have
in attendance a physician of his own choice. The physician so ap
pointed would, under the bill proposed, make to the court written
report under oath as to the examination and its results and furnish
a copy to the attorneys for each of the parties. Thereafter, the

physician would be subject to being called and examined as a witness
by any party, and to examination and objection as to competence,
qualification and bias, and might be cross-examined by the several

parties in such order as the court should direct. If he should be called
as witness by the court, the several parties would have the same right
to object to the questions asked and the evidence adduced as if he had
been called by an adverse party. The compensation of such physician
would be fixed by the court, in a writing filed with the clerk, and

payable by the parties jointly and severally, or in such proportions as

the court should determine, and the amount paid by any party would
be taxable and allowable as any other cost, in the event such party
is entitled to costs. Any payment, or offer to pay, or acceptance or

agreement to accept any compensation in addition to that fixed by
the court would be deemed a contempt of court.

4. Discharge of Surety by Modification of the Principal Obligation.
One of the rules of law mentioned by Justice Cardozo as a proper sub

ject of study by a ministry of justice,98 is the rule that a surety is dis

charged by any modification however slight of the principal obligation.
Several states have departed from the rule in the case of corporate
sureties.99 The New York courts have modified it, particularly in the
case of building contracts.100 Under the New York law, however, an
extension of time by even a day will discharge the surety, even though
the principal was hopelessly insolvent at the time of the extension.101
A reduction in rent granted to the principal obligor�a change neces

sarily beneficial to the surety�has been held, recently, to discharge
the surety.102 A bill recommended by the Law Revision Commission
in 1937 103 would provide that, as to suretyship obligations here-

ss Cardozo, A Ministry of Justice (1921) 35 Haev. L. Eev. 113, 117.
9� See Williston, Contracts (1936 Rev. ed.) �� 1212A, 1222; Stearns, Law

of Suretyship (1934) � 237; Treanor, Rationale of Corporate and Non-Corporate
Suretyship Defenses (1927) 3 Ind. L. J. 196; Note (1935) 94 A. L. R. 876.

ioo See Smith v. Molleson, 148 N. Y. 241, 42 N. E. 669 (1896); St. John's
College v. Aetna Indemnity Co., 201 N. Y. 335, 94 N. E. 994 (1911) ; New York v.

Baird, 132 App. Div. 770, 117 N. Y. Supp. 561 (1st Dep't, 1909). See Note (1932)
81 A. L. R. 1211.

101 New York Life Ins. Co. v. Casey, 178 N. Y. 381, 70 N. E. 916 (1904) ; Nat'l
Park Bank v. Koehler, 204 N. Y. 174, 97 N. E. 468 (1912).

102 Katz v. LeBlang, 243 App. Div. 421, 277 N. Y. Supp. 850 (1st Dep't, 1935).
ios See N. Y. Leg. Doc. (1937) No. 65 (Q).
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after entered into, a surety shall not be discharged, by reason of
the fact that the obligee agrees to change, or changes, the principal
obligation, except to the extent to which the surety is thereby preju
diced. This bill would not, however, affect the rule that a person
secondarily liable on a negotiable instrument is discharged by any
agreement binding on the holder to extend the time of payment or post
pone the holder's right to enforce the instrument, unless a right
of recourse against such party is expressly reserved.104 The rule of
the Uniform Partnership Law 105 that, when a person agrees to assume

the existing obligations of a dissolved partnership, the partners
whose obligations have been assumed shall be discharged from any
liability to any creditor of the partnership who, knowing of the agree
ment, consents to a material alteration in the nature or time of
payment of such obligations, would also be expressly continued.

5. Charging of Debts and Legacies on Real Property. The dis
tinction which the English common law made between realty and
personalty, in the administration of decedents' estates has been
abolished in many respects by legislation in New York. Several
rules based on the historical preference given to real property
still remain, however. Under the present law there is a presump
tion that a testator intends general legacies to be paid out
of his personal estate alone.106 If the personal estate is insufficient,
the legacies must fail or abate proportionately ; the real estate may not
be used to pay legacies unless there is an affirmative showing of the
testator's intent to charge the real estate with the payment.107 The

process of determining the testator's intent is a flexible one, but this

very fact encourages litigation, since in many cases it is impossible
to predict what intent will be found. In a number of cases the hands
of the court are tied, and the presumption must be applied regardless
of possible injustice.
Another presumption accepted by the New York decisions is, that

a decedent intends his personalty to be exhausted in the payment of
debts and other charges against the estate, before recourse is had to his

104 n. Y. Negotiable Instrument Law � 201 (6).
105 N. Y. Partnership Law � 67 (3).
"� Lupton v. Lupton, 2 Johns. Ch. 614, 623 (N. Y. 1817) ; In re Kennedy's Will,

158 Misc. 617, 285 N. Y. Supp. 970 (Surr. Ct. 1934).
107 The following factors, alone or in combination, have been considered in find

ing such an intention: Eeduction in testator's personalty and increase in realty
after execution of will; blending of realty and personalty in residuary clause;
close relationship of general legatee to testator; power of sale in will; inadequacy
of personalty to satisfy legacies, known to testator when will was made; direction
for payment of transfer taxes out of residuum. See In re LilienthaPs Estate, 139
Misc. 225, 236, 246 N. Y. Supp. 459, 472 (Surr. Ct. 1930).
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realty.108 Although this presumption may be rebutted by an affirma
tive showing of the testator's contrary intent, the cases offer few ex

amples of successful rebuttal. The presumption has been applied to

require application to payment of debts of specific gifts of personalty,
intended as personal remembrances, before resort to residuary
realty.109
A bill recommended by the Law Revision Commission in 1937 110

would abolish both these presumptions, and would place real and per
sonal property on an equal basis, as to payment of both debts and
legacies, in the absence of affirmative showing of an intention on the
part of the testator to discriminate between the two. The bill would
not, however, apply to estates of persons dying before the effective
date of the bill, if enacted, nor to property passing by will executed
prior to such date.

6. Remedies of Vendor and Purchaser under Installment Land
Contracts. One of the most important of the subjects on which the
Law Revision Commission has recommended legislation is installment
land contracts. There are two accepted modes of financing the sale of
real property on credit : the purchase money mortgage and the install
ment land contract. The former has long been subjected to judicial
and legislative regulation. There has been, however, no extension of
similar safeguards to the installment land contract, and the common

law rules in force in New York which govern the rights and remedies
of the vendor and purchaser are unfair to the purchaser in several im

portant respects.
The fact that the vendor's title is unmarketable at the time an in

stallment is due or at the time action is brought, is no defense to an

action to recover installments.111 The same is true even when the seller
Has no title at all, but merely a contract right.112 The buyer must con
tinue paying the installments of the 'purchase price or relinquish all
rights to previous payments. If, by stipulation in the contract, time is
of the essence of the contracts�and this is nearly always the case 113

i�8 N. Y. Decedent Estate Law Art. 7, passim; N. Y. Surrogate Court Act
� 238; Duck v. McGrath, 160 App. Div. 482, 488, 145 N., Y. Supp. 1033, 1038 (2d
Dep't 1914), aff'd on opinion below, 212 N. Y. 600, 106 N. E. 1032 (1914).

i�97n re Ely's Estate, 153 Misc. 334, 275 N. Y. Supp. 553 (Surr. Ct. 1934).
no N. Y. Leg. Doc. (1937) No. 65 (R).
in Paine v. Brown, 37 N. Y. 228 (1867). The purchaser can defend, however, on

the ground that the vendor has disposed of the property, or that the defect in his
title is such that there is no probability of a marketable title being tendered on

the law day. See James v. Burchell, 82 N. Y. 108 (1880) ; Loewer Realty Co. v.
Palladino, 226 App. Div. 391, 393, 235 N. Y. Supp. 243, 245 (1st Dept. 1929).
ii2 See Tanzer v. Bankers' Land & Mortgage Corp., 159 App. Div. 351, 354, 144

N. Y. Supp. 613, 615 (1st Dept. 1913).
us See Gordon, Ann. Real Estate Forms (1929) 922; Bergermann and Roth,

N. Y. Real Property Forms (1931) 451. Time may be made of the essence by
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the purchaser who defaults in making one of his payments has no

period of grace within which to correct his default and reinstate his
rights under the contract. The default gives the vendor an absolute
right to terminate the contract and recover possession of the prem
ises.11* Moreover, it results in an irrevocable forfeiture by the pur
chaser of all the payments he has made on the contracts, including
taxes and assessments, as well as his expenditures for the improve
ment of the property. The purchaser is denied any right to recover

any part of his payments or expenditures, notwithstanding that the
default has caused the vendor no damage.115 The disparity in bargain
ing power between the parties which usually exists in installment
land contracts as they are used in this state makes these departures
from the normal doctrines of contract law particularly unjust.
The bill prepared by the Law Revision Commission 116 would abolish

these injustices, while preserving to the seller, at the same time, ade
quate remedies for enforcing his contract, or for recovering what
ever damages he may actually suffer by reason of a default by the

purchaser. Upon the occurrence of any default which gives the seller
a right to terminate the bill would require the seller to serve on the

purchaser a written notice of termination, as a condition of exercising
the right to terminate. Such notice must specify the nature of the

default, and state that the contract will terminate on a specified day,
not less than .thirty days distant from the service of notice, unless
the default is cured; if the default is cured within such time, the
bill would provide for reinstatement of the contract. In the event

of any default in payment of purchase price, including principal,
interest, taxes and assessments, the vendor may either bring action
to recover the installment or terminate the contract, as described
above. If he terminates the contract, he may sue for possession of

the property, for damages for breach of contract, or both. These are

the vendor's only remedies. That is, he cannot bring action for

specific performance 117 of the whole contract, by acceleration, upon
default in payment of an intermediate installment. The acceleration
clause is, itself, outlawed, as well. This measure was thought neces
sary because the action for specific performance in such a case in-

notice, even though the contract does not so provide. Havens v. Patterson, 43 N. Y.

218,220 (1870).
�* Jackson ex dem. Church v. Miller, 7 Cowan 747 (N. Y. Sup. Ct. 1827).
us Ketchum v. Evertson, 13 Johns. 358 (N. Y. Sup. Ct. 1816) ; Laurence v. Miller,

86 N. Y. 131 (1881).
118 See N. Y. Leg. Doc. (1937) No. 65 (M) ; Report, Recommendations and

Studies of the Law Revision Commission (1937).
117 No reported cases in New York were found in which an installment vendor

sought specific performance.



84 The Georgetown Law Journal [Vol. 26

volves a sale of the property,118 which might be bought in by the

vendor, and a consequent forfeiture of the purchaser's investment,
as well as a deficiency judgment.119 Since the vendor may sue, under
the statute, for the last installment, when it becomes due, he can,
in effect enforce the contract, insofar as the purchaser is able to per
form. For the same reasons, the statute also abolishes the remedy of
foreclosure of the purchaser's interest.
The bill would prohibit maintenance of any action for any install

ment, by a vendor who does not have a marketable title at the time
the installment was due, and also at the time of such suit, provided
that the action shall not be barred if the defect rendering the
title unmarketable has been, or is removed, within a reasonable time
after the vendor has been notified by the purchaser of its existence.
No action for damages for breach of contract may be maintained,
under the bill, unless the vendor's title was marketable at the time
of breach, or unless the defect rendering it unmarketable is removed
before termination of the contract. No defect specified in the contract
would bar either of such actions, except a complete absence of title.
A mere contract right in the vendor to obtain a conveyance of the

property would be deemed a complete absence of title, unless the
character of the vendor's interest is disclosed in the contract, and
unless the vendor is not in default under such contract, and unless such
contract relates solely to the property which is the subject of the
installment land contract.
In the event of termination of the contract, or at the expiration

of one year after default in payment of any installment of principal,
if the vendor has not commenced an action for recovery of such in

stallment, the bill would allow the purchaser to surrender possession
or bring action to recover payments he has made and property taxes
and assessments paid, together with the value of any improvements
affixed to the land, less the damages sustained by the vendor. On
termination of the contract, the purchaser would be chargeable with
reasonable rental for the premises until surrender, and would be en

titled to interest on payments of principal or interest made, and on

taxes and assessments paid. The value of improvements would be
measured by the enhancement, if any, of the market value of the land

resulting therefrom, not exceeding the cost of such improvements.

C. TOPICS UNDER CONSIDERATION

1. Rule against Perpetuities and Spendthrift Trusts. Among the

subjects now being studied by the Law Revision Commission is the

See Strauss v. Bendheim, 162 N. Y. 469, 56 N. E. 1007 (1900) (action for

specific performance of contract, in which price was payable in one sum).
"9 Ibid.
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doctrine of spendthrift trusts. This topic was taken up when it be
came apparent that the statutory restrictions on alienation of bene
ficial interests in New York is inextricably linked with the New York

statutory rule against suspension of the power of alienation,120 and,
indeed, contributes largely to the problems created by the latter rule.
The rule against suspension of the power of alienation makes invalid
in its creation every interest in real or personal property which may,
by any possibility suspend the power of alienation of real property, or
the absolute ownership of personal property, for a period exceeding
the duration of two specified lives in being at the creation of the inter
est,121 (and in some cases, a minority).122 Section 103 of the Real
Property Law and section 15 of the Personal Property Law, respec
tively, provide that the interest of a beneficiary of any trust to receive
the rents and profits of land and apply them to the use of any person,
or to apply the income from personal property, is inalienable.123
Because of this rule, every such trust suspends the power of alienation
or the absolute ownership of the trust property 124 and fails entirely if
it is limited by its terms to continue for a period beyond that permitted
for such suspension.125 As a result, the wishes and intentions of tes
tators and settlors in providing for members of their families are often
defeated.
Three remedies are possible : first to liberalize the rule limiting sus

pension of the power of alienation ; second, to change the penalty for
violation of the ~ule, so that a trust created for too long a period need
not fail entirely, but only to the extent to which it violates the rule ;
and third, by making the restriction on alienation permissive, to be
imposed at the will of the testator, rather than mandatory, so that
the advantages of administration of property through the trust device
may be used more freely. Experience in other jurisdictions as well

120 See Communication and Study Relating to the Rule against Perpetuities and
Related Matters, N. Y. Leg. Doc. (1936) No. 65; Report, Recommendations and

Studies of the Law Revision Commission (1936) 473.
12i N. Y. Real Property Law � 42; N. Y. Personal Property Law � 11. " The

absolute power of alienation (of real property) is suspended, when there are no

persons in being by whom an absolute fee in possession can be conveyed." N. Y.
Real Property Law � 42.

122 A contingent remainder in fee (or a contingent gift in remainder) may be
created on a prior remainder, to take effect in the event that the persons to whom
the first remainder is limited die under the age of twenty-one years, or on any other
contingency by which the interest of such persons may be determined before they
reach full age.

123 A trust to pay over income is within the statute. Leggett v. Perkins, 2 N. Y.
297 (1849).

12i Any conveyance by a trustee under any express trust, made in contravention
of the trust, is void. N. Y. Real Property Law � 105.

12= Coster v. Lorillard, 14 Wend. 265 (N. Y. 1835) ; Hawley v. James, 16 Wend.
61 (N. Y. 1836)
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as in New York suggests, at the same time, the desirability of limiting
the spendthrift trust as a device for tying up property apart from
the question of perpetuities, and the study now being made includes
an examination of this question, as well.

2. Breach of Warranty and Privity of Contract. A legal problem
which has become increasingly important in recent years is the ques
tion of privity of contract in actions for breach of warranty under the
Sales Act,126 especially in cases involving the sale of food products.
The Commission is now studying this question, together with the rule
in MacPherson v. Buick Motor Co.127 which imposes on a manufac
turer of inherently dangerous articles liability to injured third persons
not parties to the contract between the manufacturer and his im
mediate vendor.

3. Recordation of Conditional Sales of Fixtures. Section 67 of the
New York Personal Property Law,128 is also being studied. This section
provides for filing of conditional sales contracts of fixtures which are
"
so affixed to the realty at the time of a conditional sale or subse

quently as to become a part thereof but to be severable without ma
terial injury to the freehold." Such contracts must be filed in the
office where a deed of the realty would be recorded or registered. Con
ditional sales of property which, though attached to realty, does not
become a part thereof, must be filed, under section 66 129 in the city
or town in which the buyer resides. The uncertainty as to whether
particular chattels and kinds of chattels do become part of the realty
when attached in the usual manner, and the question of what consti
tutes material injury, have given rise to much litigation.

4. Infancy as a Defense. A study of the present law in New York
regarding infancy as a defense to contractual obligations is also being
made.

5. Acceleration Clauses in Negotiable Instruments. A considerable
body of case law has grown up, dealing with the effect of acceleration
clauses in negotiable instruments. The Negotiable Instruments Law
recognizes as negotiable an instrument containing such a clause.130
Default in payment of any installment when the instrument contains
such a clause may mature the entire obligation. It has been decided
in New York 131 that in the absence of express words, giving the holder

128 N. Y. Personal Property Law � 96.
i"217 N. Y. 382, 111 N. E. 1050 (1916).
128 Uniform Conditional Sales Act � 7.
129 Uniform Conditional Sales Act � 6.
iso uniform Negotiable Instrument Law � 2(3); N. Y. Negotiable Instru

ment Law � 21(3).
18iBanzer v. Richter, 68 Misc. 192, 123 N. Y. Supp. 678 (Sup. Ct. 1910), aff'd

without opinion, 146 App. Div. 913, 131 N. Y. Supp. 1103 (2d Dept. 1910). See
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the option to declare the entire obligation due or to waive the de
fault, the instrument is automatically matured. The desirability of
legislation changing the rule, and denning more clearly the operation
of such a clause is being studied. This study is also concerned with
the effect of an acceleration clause, contained in a separate paper, on
the obligation of parties secondarily liable.132

6. Penal Laws. The broad study of the penal law which is being
made by the Commission has been mentioned above.133 This work in
volves first a reclassification of the offenses punishable under the law of
New York, and an analysis and evaluation of pertinent doctrines of
criminology and penology which have been advanced by scholars and
experts in the field, as well as a review of the statute law and decisions.
The study may be expected to disclose discrepancies in treatment of
various offenses under the present law. Examples will be found where
the sanctions now provided are inappropriate, being disproportionate
to^the seriousness of the type of conduct in question, or unsuited to
the prevention of criminal or anti-social conduct generally. The em

phasis placed by the penal sanctions devised in earlier times on cer

tain offenses may in some cases obscure the social importance today
of other kinds of behavior. In other instances, readjustment of the
system of penal sanctions may be necessary to secure prompt and
efficient administration of justice.
The whole questions of rehabilitation of criminals and prevention

of crime must be considered. The comparatively new methods, of which
the indeterminate sentence, the parole system and the previous-
offender laws are examples, must be studied, as they have operated
in this state and other states and countries. When experience seems

to indicate defects in the law, proposals for solution must be devised.
In all this, of course, the Law Revision Commission cannot attempt

to submit an ideal system, to be substituted wholesale for the present
law. Nor can it propose the embodiment of its own theories as the
necessary solution for problems which are evident. Its function is to

place before the legislature adequate information, based on statistical
findings and on the work of criminologists and penologists ; to call to
the attention of the legislature instances where the law is clearly de
fective; and to suggest remedies which, on the evidence to be found
in experience in this state and elsewhere, seem to have merit.

Williston, Contracts (Rev. ed. 1936) � 1179; Chafee, Acceleration Provisions in
Time Paper (1919) 32 Harv. L. Rev. 747; Note (1928) 14 Corn. L. Q. 476.
"2 See Manufacturers Trust Co. v. Steinhardt, 265 N. Y. 145, 191 N. E. 867

(1934), holding such an agreement to be a material alteration.
133 See text, supra, p. 73.
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THE SUPREME COURT OF THE UNITED STATES*

THE UNITED STATES SUPREME COURT opened its current
term on October 4 with the attention of a nation sharply focused

on its activities. In recent years added emphasis has been placed
upon the function of the Court as a definitive factor in charting
* Written October 26, 1937.
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the limits within which the Federal and State Governments may
exercise regulatory powers. The ever widening ambit of governmental
activity and broadening concepts of the responsibilities of govern
ment in its relationship to political subdivisions and the citizens
thereof have brought to the average person an increased conscious
ness of the Court as a force in the development of constitutional gov
ernment.
The October, 1936, Term was noteworthy for the character of the

litigation considered, involving Federal and State Legislation directly
affecting and of immediate concern to all sections of the country and
all classes of our citizenry. A liberal interpretation of the Consti
tution as affecting the powers delegated to the Federal Government
was rendered in decisions involving varied problems of social welfare
and industrial relations. Basic social and economic activities were

held to be within the purview of the federal regulatory and taxing
power.
Much confusion still remains as to the constitutional limits of gov

ernmental activity in coping with the current economic and social

problems facing us. It is to be expected that in the forthcoming
sessions of the Court further guiding principles will result from the
decisions of the Court on pending litigation. While the controversies

presently awaiting action by the Court do not involve issues of such
far reaching import as did those cases decided in the last Term, the
decisions rendered during the coming year must decide many vital

questions relative to the application and administration of legislation
hitherto passed upon.

The first session of the Supreme Court on October 4 was of brief

duration and consisted in the main of routine business, including the

admission of attorneys. Public comment was occasioned chiefly by
the fact that a new Associate Justice took his seat on the bench. Mr.
Justice Black, the new member, had been appointed during the

summer recess to the vacancy left by the retirement of Mr. Justice
Van Devanter, pursuant to the provisions of law enacted at the last

session of Congress.1 Two motions were offered from the bar raising
constitutional objections to the eligibility of Mr. Justice Black, former
United States Senator from the State of Alabama, both of which

were subsequently denied in a per curiam opinion read by Mr. Chief
Justice Hughes. It was held that insufficient interest was disclosed
on the part of the petitioners to warrant their invoking the judicial
power to determine the validity of the appointment.
The Justices spent the first week in private sessions, passing on

appeals and petitions for certiorari which had been filed during the

i 50 Stat. 24, 28 U. S. C. A. � 375a (Supp. 1937).
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summer months. Many of these petitions had been studied by the
Justices while the Court was in recess. Hence, at its second session on

October 11 the Court was able to strike from the docket almost half
of the pending five hundred cases through dismissal of appeals and
denial of petitions for writs of certiorari. One petition for a rehearing
was granted of the several pending. This case was one involving the

regulation of the gas rates of a utility company by the Railroad Com
mission of the State of California.2

Among the first cases argued this term, and now awaiting decision
are three which had been restored to the docket for reargument,
namely, Fox v. Dravo Contracting Company,3 Silas Mason Company,
Inc. v. Tax Commission of the State of Washington,4 and Ryan v. State
of Washington.5 In these cases there is involved the doctrine of recip
rocal governmental tax immunity. Contractors with the Federal Gov
ernment are contesting the imposition of taxes by the States of West

Virginia and Washington, on the ground that they are immune there
from by reason of the fact that the work provided for by the contracts
is to be accomplished in a federal area and for the Federal Govern
ment. It is contended that those who contract with the Government
should not be subjected to the normal tax burdens of those who
contract with private persons.
It has hitherto been established, following the doctrine laid down

in the cases of M'Culloch v. Maryland " and Collector v. Day 7 and
the decisions rendered thereafter, that both the state and the nation
are protected from any taxation which would threaten our dual
system of government. This doctrine has been extended to grant
tax immunity to private persons in their certain relations with the
State and Federal Governments. On the basis of this doctrine the
Court has declared invalid a sales tax as applied to a vendor of goods
to the other sovereign on the ground that the cost to the sovereign
vendee would be increased. This was maintained by the Solicitor
General in the recent case of Graves v. Texas 8 and was upheld by
the Supreme Court as consistent with the decisions in Panhandle Oil
Co. v. Knox 9 and Indian Motocycle Co. v. United States.10

2 Railroad Commission of the State of California v. Pacific Gas and Electric Co.,
No. 804, October Term, 1936.

8 No. 3, Oct. Term, 1937.
4 No. 7, Oct. Term, 1937.
5 No. 8, Oct. Term, 1937.
"4 Wheat. 316 (U. S. 1819).
Til Wall. 113 (U. S. 1870).
8 298 U. S. 393 (1936).
�277 U. S. 218 (1928).
"283 U. S. 570 (1931).



1937] The Supreme Court of the United States 91

The Government has filed a brief as amicus curiae and has requested
that this entire question now be reopened and that the taxes involved
in these cases be sustained as opposed to the contention that they
constitute an unlawful burden upon the United States. It is main
tained by the United States in brief and in oral argument that there
is not sufficient reason to except from the general liability of private
individuals to state tax laws the final transaction by which the con

tractor sells to the Government his goods and services, especially in
view of the fact that important advantages are derived from the
state by the contractor and the Government. The doctrine of reciprocal
tax immunity, it is argued, should not, therefore, logically be applied
to this type of situation. This stand is contrary to past decisions
of the Court and to contentions upheld by the Government in previous
controversies involving the same or similar issues.
If the arguments of the Government are approved by the Court in

these cases, the opinions should be carefully scrutinized to determine
possible implications affecting the powers of the states to levy taxes
on other activities of the Federal Government, many of which have
taken on the nature of private enterprise. Among these activities
which may possibly be affected by the forthcoming decisions in the
cases presently discussed, although not on all fours with the factual
situations presented therein, are the housing and resettlement pro
grams of various of the agencies of the Federal Government. A promi
nent feature of the controversy, however, is the question of exclusive
jurisdiction by the United States over the areas concerned, and this
issue may control the decisions when finally rendered.
In Wright v. United States,11 another case which is pending early

on the docket, the Supreme Court must pass upon an unusual question
which is almost barren of precedent. Here the petitioner is attacking
the validity of a presidential veto and is contending for a strict con
struction of Article I, Section 7, Clause 2 of the Constitution. The
President delivered the bill involved, which had originated in the
Senate, unsigned and with his objection, to the Secretary of the
Senate on the tenth day after it had been sent to him, and at a time
when the Senate was in recess. Petitioner maintains that this did
not constitute a return in the manner provided by the Constitution,
and that the bill therefore became law on the expiration of the ten

days. Whether a recess by one branch of the Congress constitutes an

"Adjournment" within the meaning of the Constitutional provision
governing the veto power of the president appears to be the con

trolling question at issue. Should the construction maintained by the
petitioner be upheld by the Court, an interesting limitation upon the
presidential veto power would result.

� No. 37, Oct. Term, 1937.
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Although the power of the Federal Government to regulate labor
relations was upheld by the Court in the last Term,12 many conflicts
remain to be resolved in the practical application of the principles
laid down and in the administration of the legislation. This field of
labor law is still subject to great uncertainty as to rights, duties and

jurisdictional powers, and many of the problems presented are now

pending before the Court.
In denying certiorari in the case of Jeffery-DeWitt Insulator Com

pany v. National Labor Relations Board,13 the Supreme Court in effect

upheld the ruling of the Circuit Court of Appeals for the Fourth
Circuit.14 That court had ruled in the instant case that employees
who went out on strike before passage of the National Labor Relations
Act 15 were entitled to its protection after enactment, and that refusal
to negotiate constituted an unfair labor practice on the part of the
employer despite the failure of previous negotiations. The Supreme
Court has, on the other hand, granted certiorari in two cases involving
injunction suits against the National Labor Relations Board, both of
which involve shipbuilding concerns.16

Other questions dealing with labor relations remain to be decided.
The legality of the sit-down strike is the point at issue in the case of
Leader v. Apex Hosiery Co.,17 and a petition for awrit of certiorari has
been filed in a controversy arising out of an order of the Labor Board.
This order directed the Pennsylvania Greyhound Lines to reinstate
with back pay employees found to have been discharged for outside
union activities and to withdraw recognition of a company union.18
The definition of the term " labor dispute " within the meaning of the
Norris-LaGuardia Act 19 is involved in still another case pending on

the question of labor relations.20

Among the more important cases pending at the opening of the
current term were several involving the power policy of the Federal

Government, which has been subject to widespread attack in the
courts. Certiorari has been denied by the Court in the case of Georgia

12 National Labor Relations Board v. McLaughlin Steel Corporation, 301 U. S. 1

(1937).
13 No. 368, Oct. Term, 1937.
"91 F. (2d) 134 (C. C. A. 4th, 1937).
1M9 Stat. 449 (1935), 29 U. S. C. A. �� 151-166 (Supp. 1936).
i� Myers v. Bethlehem Shipbuilding Corporation, Ltd. ; Same v. MacKenzie, Nos.

181-2, Oct. Term, 1937. Newport News Shipbuilding and Drydock Co. v. Schauffler,
No. 305, Oct. Term, 1937.
" No. 414, Oct. Term, 1937.
i8 National Labor Relations Board v. Pennsylvania Greyhound Lines, Inc., No.

413, Oct. Term, 1937.
19 47 Stat. 73 (1932), 29 U. S. C. 113c (1934).
2� Lauf v. E. G. Shinner & Co., Inc., No. 293, Oct. Term, 1937.
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Power Co. v. Tennessee Valley Authority.21 This action leaves in
force a decision of the Circuit Court of Appeals 22 which upheld the
refusal of a Federal Court in Georgia to allow the power company
to dismiss its suit against the TVA. This procedure was attempted
by the power company after it had joined with other companies
before a Federal Court in Tennessee which had concurrent jurisdiction
in an effort to enjoin action by the TVA.
Other power cases involving Title II of the National Industrial

Recovery Act 23 are again awaiting hearing by the Court. In Alabama
Power Company v. Ickes and Iowa City Light and Power Company v.

Same 24 the Court is asked to declare unconstitutional loan and grant
agreements contemplating the construction of municipal power pro
jects to compete with private companies. Counsel for appellants con

tend that the making of such loans is not within the powers delegated
to the Federal Government and infringes on matters reserved to the
states or to the people by the Tenth Amendment. Another case on

the docket which pertains to this same question is the Duke Power

Company case.25 The latter case was remanded by the Court during
the last term due to procedural defects.26 Certiorari has, however,
recently been granted, and hearings are to be held in the near future.
The decisions in these cases will further clarify the powers of the
Federal Government as limited by the Tenth Amendment and should
have an important effect upon future developments of the federal

program in the power field.
Through its denial of several pending petitions for writs of cer

tiorari the Supreme Court left in force decisions of lower federal
courts upholding the constitutionality of important federal legislation
and administrative activities pursuant thereto.
The Commodities Exchange Act of 1936 27 was in effect upheld as a

valid exercise of the commerce power of Congress by the Court's
refusal to grant petitions for certiorari in three cases on the docket.28
By a further order denying certiorari in the cases of Ryan v. New-

field and Florida Tex Oil Company v. Ballentine,29 the Court upheld
the power of the Securities and Exchange Commission to subpoena
from telegraph companies copies of telegrams for use in investigations

21 Nos. 69-70, Oct. Term, 1937.
22 89 F. (2d) 218 (C. C. A. 5th, 1937).
28 48 Stat. 202 (1933), 40 U. S. C. � 403 (1934).
24 Nos. 84-6, Oct. Term, 1937.
25 Duke Power Co. v. Greenwood Company, No. 397, Oct. Term, 1937.
"299 U. S. 259 (1936).
27 49 Stat. 1491, 7 U. S. C. A. �� 1-3, 5-7, 12, 13 (Supp. 1936).
28 Moore v. Chicago Mercantile Exchange, No. 209, Oct. Term, 1937. Bennett v.

Board of Trade of City of Chicago, No. 235, Oct. Term, 1937. Board of Trade of
Kansas City v. Milligan, No. 282, Oct. Term, 1937.

29 Nos. 353-355, Oct. Term, 1937.
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by the Commission. This action had been attacked on the grounds that
it was not a valid exercise of the commerce power of the Government,
and that it constituted a violation of the search and seizure clause of
the Fourth Amendment.
Contention is made in the case of Buttrick v. United States 30 that

the decision in the AAA Case 31 invalidated the Agricultural Adjust
ment Act 32 in its entirety, and that the provisions relating to market

ing agreements are, therefore, no longer effective.
The Supreme Court has announced that it will hear the case of

Worcester County Trust v. Riley.33 There is involved in this contro

versy the Federal Interpleader Act 34 as applied to the interpleading
of states asserting adverse claims to succession and inheritance taxes.
It is argued that as applied in this case the Act violates the Eleventh
Amendment. The decision when rendered may well resolve a difficulty
of long standing in the field of state taxation relative to the protection
of estates subject to conflicting assertions of jurisdiction by two or

more states.

Many other cases pending before the Court in the fields of federal
and state regulation and taxation, patents, bankruptcy, and adminis
trative law, and in general covering the scope of many associated legal
problems of the day will be passed upon before the end of the current
Term.

Among the many vital cases decided by the Court last year were
several which are worthy of note at this time and which were not

passed upon until late in the Term. Perhaps the most important of
these and certainly the ones which attracted the most popular attention
were those involving the validity of the Social Security Act.35 In
three decisions handed down on May 24, 1937, the Supreme Court
sustained a broad program of social welfare, based on federal and
state cooperative efforts. The opinions, couched in liberal terms,
upheld all phases of the program before the Court.
In Stewart Machine Company v. Davis,39 Title IX of the Social

Security Act was sustained as a valid exercise of Congress' power of
taxation. The tax involved in this title, an integral part of the social
security program, is an excise or duty laid on employers of eight or
more persons measured in percentages of the wages paid, with certain
denned occupations exempt from the. operation of the statute. This is

3� No. 417, Oct. Term, 1937.
si United States v. Butler, 297 U. S. 1 (1935).
3M8 Stat. 31 (1933), 7 U. S. C. �� 601-602 (1934).
33 No. 34, Oct. Term, 1937.
3*44 Stat. 416 (1926) ; 49 Stat. 1096, 28 U. S. C. A. � 41 (Supp. 1936).
3=49 Stat. 620, 42 U. S. C. A. �� 301, 302 (Supp. 1936).
se 301 U. S. , 57 Sup. Ct. 883 (1937).
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popularly known as the unemployment tax. The decision of the Court,
rendered by Mr. Justice Cardozo, held that employment was subject
to taxation as constituting a business relation if not a business itself,
and as such the relations and incidents of employment are subject
to an excise tax. Inasmuch as the classifications and exemptions pro
vided for in the Act were grounded on considerations of policy and
practical convenience, the tax was held not subject to attack under the
Fifth Amendment of the Constitution. It was further found that the
tax conformed to the geographical uniformity required by the Con
stitution.37
A major issue upon which much of the opposition to the validity of

the Act was predicated involved the alleged coercion of the states to
enact social security legislation. It was contended that this feature
of the program contravened the Tenth Amendment of the Constitution
and the restrictions implicit in our Federal form of government. Mr.
Justice Cardozo in vigorous phraseology referred to the economic
circumstances of the nation, demonstrating our unemployment prob
lem to be one of national dimensions, and concluding that the statute
is not directed to the attainment of an unlawful end but to an end
for which nation and state may lawfully cooperate, namely, the relief
of unemployment and the distress resulting therefrom. The provisions
of the Act attempting to bring about cooperation between the Federal
Government and the states do not constitute coercion or duress but
rather a lawful inducement to the states in accord with the belief of
Congress that ""the general welfare would better be promoted by
relief through local units ". The provision specifically under attack
allowed credits up to 90% against the Federal tax to those contributing
to state unemployment programs approved by the Social Security
Board. The Court in this opinion approved the interpretation laid
down in the AAA Case extending the scope of the general welfare
clause of the Constitution,38 although distinguishing that case from
the one under present discussion. Important differences were shown
to lie in that the proceeds of the tax in controversy are not earmarked,
the approval of the state is a necessary condition precedent, there is
involved no surrender by the states of powers essential to their quasi-
sovereign existence, and the end sought is lawful and well within the

powers of the Federal Government in cooperation with state activity.
The decision in the case of Helvering v. Davis 39 upheld the validity

of the system of Federal old age benefits and the taxes essential
therefor. The taxes in this section were laid upon employers of eight
or more with a special income tax on the employees to be collected

37 U. S. Const., Art. I, � 8, cl. 1.
38 U. S. Const., Art. I, � 8, cl. 1.
89 301 U. S. , 57 Sup. Ct. 904 (1937).
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from the employers and deducted from wages. This phase of the social

security program was held to be within the purview of the Federal
Government as involving a problem of old age security " plainly
national in area and dimensions ". In the spending of money towards
the solution of this problem, Mr. Justice Cardozo, again speaking for
the Court, stated that Congress alone and not the states had the

power to shape the concept of the general welfare.
The validity of the Alabama Unemployment Compensation Act40

was upheld in an opinion of the Court delivered by Mr. Justice Stone.
This decision was based in large part upon the doctrines laid down in
the two previous opinions above discussed. The two Alabama cases 41

decided at this time established the validity of state programs for
social welfare as foreseen in the legislation providing for the program
of state cooperation with the Federal Government.
In another important decision 42 rendered by the Court towards the

end of the last Term, the validity of a Louisiana occupation or license
tax 43 was passed upon. The tax was opposed on the ground that it was
based upon the total number of stores in a chain organization both
within and without the State, and it was contended by petitioner that
the State was attempting to tax property beyond its jurisdiction. A
further ground of opposition was predicated upon alleged arbitrary
discrimination against the national chains and larger commercial
organizations. The tax was upheld in a 4-3 decision of the Court.
Mr. Justice Roberts, who delivered the majority opinion, found that
the state was justified in taxing stores within the state in the manner

above described without violation of the due process clause of the
Fourteenth Amendment and without burdening interstate commerce.

It was held to be matter of policy within the police power of the state
to equalize economic advantages found to exist in the larger chain
organization over the smaller chains and independents.
In United States v. Belmont 44 the Court declared that recognition

by the United States of the Soviet Government validated the con

fiscatory decrees of the latter government affecting deposits of a

Russian corporation with a New York private banker. The decision,
however, was restricted to the finding that the public policy of the
State of New York cannot prevail against the international compact
involved in the case. The Court made clear that the scope of its de-

*� Ala. Code (Supp. 1936) � 7597, as amended by Acts of 1936, Nos. 156, 194,
195, and Acts of February 10 and March 1, Spec. Sess. 1937.

41 Carmichael v. Southern Coal & Coke Company; Same v. Gulf States Paper
Corp., 301 U. S. 495 (1937).

42 Great Atlantic & Pacific Tea Co. v. Grosjean, 301 U. S. 412 (1937).
"Louisiana Acts No. 51 (1934).
�301 U. S. 324 (1937).
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cision is to be confined to the particular facts of the case as presented,
and should not be construed as foreclosing the assertion of other claims
to the fund involved.
In the case of Herndon v. Lowry ,45 involving the infringement of

civil liberties, the Supreme Court held unconstitutional a statute of
the State of Georgia.46 This statute denounced as a crime "

any
attempt by persuasion or otherwise to induce others to join in any
combined resistance to the lawful authority of the State . . . ", and
was in this case invoked to convict a member of the Communist Party,
on proof that he was a member of that Party and working therefor
as an organizer. The decision of the Court was founded on the con

clusion that a sufficiently ascertainable standard of guilt was not

furnished, and as construed by the state court the statute was an

unconstitutional interference with freedom of speech and freedom of

assembly.
Thus far in the current term no opinions have been handed down

by the Court. At its last session on October 25 the Court refused to
review the conviction of one of the defendants in the Scottsboro
Case47 Mr. Justice Black took no part in the consideration and decision
of this application. At this session the Court also agreed to hear a

case involving the validity of an interstate water compact between
the States of Colorado and New Mexico 48 in which plaintiff contends
that the compact constitutes an unconstitutional interference with his

rights. The Attorney General has been invited to submit his views on

the controversy. A recess of two weeks was taken, and it is expected
that on November 8, the next formal session of the Court, the first

opinions of the current term will be rendered.
T. I. S.

45 301 U. S. 242 (1937).
� Ga. Code (1933) �� 26-901 to 26-904.
47 Patterson v. Alabama, No. 403, October Term, 1937.
48 Hinderlider, as State Engineer v. LaPlata River, No. 437, October Term, 1937.



FEDERAL LEGISLATION
The New Municipal Bankruptcy Act

ON MAY 24, 1934 CONGRESS PASSED AN AMENDMENT to
the Federal Bankruptcy Act, providing for the relief of insolvent

municipalities and other political subdivisions of the several states.1
The need for such legislation was pressing. " In January, 1934, 2019

municipalities, counties and other governmental units were known to
be in default. On the list, which was incomplete, were large cities
as well as tiny districts. Many regions were included: 41 out of 48
states. . . . The plight of the debtors was bad enough; that of the
creditors was worse." 2 In many cases the bonded indebtedness was

greater than the ability of the municipality or taxing district to collect
taxes to retire it. Property owners could not pay additional taxes
if they were levied ; and foreclosure sales brought little or no revenue.

Voluntary compositions afforded relief to only a small number, be
cause it was practically impossible to get all creditors to agree to the
scaling down of obligations.
To remedy this situation the Municipal Bankruptcy Act of 1934,"

known as the Wilcox Act, was passed, allowing municipalities and
other political subdivisions to petition the federal bankruptcy courts
for approval of proposed plans for readjusting their debts. Under
the provisions of this Act the municipality was required to file a peti
tion, setting forth the means by which it desired to-pay off its debts,
accompanied by written acceptances of the plan by creditors owning
30% of the obligations for certain types of municipalities and 51%
for others. In addition, the consent of the state was also a pre
requisite to the consideration of the petition, if, by state law, such
consent was necessary. The judge was empowered to confirm the plan
if after notice and hearing, creditors representing 66f% of the claims
affected by the plan agreed to its adoption, and the judge was satisfied
that it was fair and equitable, for the best interests of creditors, and
did not discriminate unfairly in favor of any class thereof.
In December, 1935, the Cameron County Water Improvement Dis

trict No. 1, of Texas, petitioned the United States District Court for

approval of a plan to pay off its bonded indebtedness at the rate of
49^ on the dollar with funds to be borrowed from the Reconstruc
tion Finance Corporation. The state of Texas, by a statute passed

M8 Stat. 798, 11 U. S. C. �� 301-303 (1934).
2 Ashton v. Cameron County Water Dist, 298 U. S. 513, 533 (1936).
* 48 Stat. 798, 11 U. S. C. �� 301-303 (1934).
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in May, 1935,4 had already given its consent, and the petition was

accompanied by the written acceptances of creditors holding 30% of
the bonds. Creditors holding 5% of the securities filed an objection
to the plan, and the District Court dismissed the petition. On appeal
to the Circuit Court of Appeals the action of the trial court was
reversed ; and the case was then taken to the U. S. Supreme Court by
a writ of certiorari.

By a 5-4 decision the Supreme Court upheld the action of the District
Court, and declared theWilcox Act to be unconstitutional.5
Two fundamental principles of constitutional law, the Court held,

had been violated by the Act. The Act was declared to be an attempt
by Congress to control governmental agencies of the state. Inter
ference by Congress with the governmental functions of the states
is prohibited by the very nature of our dual system of government,
and there are ample authorities to support this rule. Furthermore
it was declared that the Act amounted to an impairment of contracts
indirectly by the states. The Court said :

" The Constitution was care

ful to provide that ' No State shall pass any Law impairing the

Obligations of Contracts.' This she may not do under the form of a

bankruptcy act or otherwise. . . . Nor do we think she can accom

plish the same end by granting any permission necessary to enable

Congress to do so." 8

The Supreme Court thus invalidated the Wilcox Act, but the need
for it stiH'remained. Accordingly, within fifteen months a similar
measure was passed by Congress, and on August 16, 1937, the Presi
dent approved it.7 The new Act is modeled after the Wilcox Act,
but modified to remove, if possible, the defects which the Supreme
Court pointed out in the Ashton case. It will, no doubt, soon be
before the Court for interpretation. Until its validity is settled, it
provides an interesting subject for consideration.
The Wilcox Act, in designating those debtor corporations to be

benefited by the Act, provided :

" Any municipality or other political subdivision of any State, in
cluding . . . any county, city, borough, village, parish, town, or town
ship, unincorporated tax or special assessment district, and any school,
drainage, irrigation, reclamation, levee, sewer, or paving, sanitary,
port, improvement or other districts . . . may file a petition." 8

Thus, from its own phraseology, it was apparent that the Act was
intended to apply to districts which the Congress considered to be

4 Tex. Stat. (Vernon, Supp. 1937) Art. 1024a.
5 Ashton v. Cameron County Water Dist., 298 U. S. 513 (1936).
� Id. at 531.
750 Stat. 653, 11 TJ. S. C. A. �� 401-403 (Supp. 1937).
8 48 Stat. 798, 11 U. S. C. � 303 (1934).
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political subdivisions of the states. With such a declared purpose�

regulation of the fiscal affairs of political subdivisons of the states�

it is not surprising that the Wilcox Act was declared invalid. The

separability clause 9 could not operate because all of the districts were

lumped together under the one heading of " municipalities or other

political subdivisions ".
The new Act seeks to remedy this defect by stating that its provi

sions are applicable to :

" (1) Drainage, drainage and levee, levee, levee and drainage,
reclamation, water, irrigation, or other similar districts, commonly
designated as agricultural improvement districts or local improve
ment districts, organized or created for the purpose of constructing,
improving, maintaining, and operating certain improvements or

projects devoted chiefly to the improvement of lands therein for

agricultural purposes; or (2) local improvement districts such as

sewer, paving, sanitary, or other similar districts, organized or created
for the purposes designated by their respective names; or (3) local
improvement districts such as road, highway, or other similar districts
organized or created for the purpose of grading, paving, or otherwise
improving public streets, roads, or highways; or (4) public-school
districts or public-school authorities organized or created for the
purpose of constructing, maintaining and operating public schools
or public-school facilities; or (5) local improvement districts such as

port, navigation, or other similar districts organized or created for
the purpose of constructing, improving, maintaining, and operating
ports and port facilities; or (6) any city, town, village, borough, town
ship, or other municipality . . ." 10

This classification of agencies into separate groups, according to the
nature of the functions they perform, should permit the court to apply
the separability clause, and hold the new Act valid as to some of the
agencies listed even though it may be held invalid as to others.
The Wilcox Act allowed counties to file petitions.11 There is no

reference to counties in the new Act. They were excluded because

they are generally held to exercise governmental functions exclusively.
"A county is a political subdivision par excellence. State govern
ments would continue to function if there were no municipalities or

taxing districts, the former are mere creations of the State, and the
latter are generally representatives of the land owners, but a county
undoubtedly is a part of the sovereign government of the State. No

state, as we know it, could function without a county (or parish).
The State looks to the county to provide it with a jury, with a sheriff,
with a court house, with a clerk of the courts, with a tax collector.
These county officers are also state officers and they perform govern
mental functions having to do with the State. The elimination of

s/d at 803, 11 U. S. C. � 303e (1934).
i� 50 Stat. 653, 11 U. S. C. A. � 401 (Supp. 1937).
"48 Stat. 798, 11 U. S. C. � 303 (1934).
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counties from the new bill is a further illustration of the attempt
on the part of the framers to get away from the category of political
subdivisions." 12

TheWilcox Act provided that no petition should be considered if the
consent of the state was lacking.13 The new Act merely emphasizes
this requirement.14 In this respect, it would seem that the new Act
is subject to one of the objections which invalidated the Wilcox Act,
i. e., that the requirement for the consent of the state concerned is
merely a device whereby the state may impair contracts indirectly.
Assuming, however, for present purposes, that the new Act cannot

be challenged for allowing the impairment of contracts, let us. con

sider whether or not it amounts to an interference with state
sovereignty.
The federal courts, in applying the new Act, must determine the

nature and status of each agency which seeks relief under its provi
sions. If the agency in question is a governmental one, then the new

Act, as applied to that agency, is invalid.15 Whether or not the agency
is a governmental one will depend upon the state statute by which
it was created and the interpretation placed upon that statute by
the courts of the state. The decision of a highest state court upon a

statute is binding upon the Federal Supreme Court; 16 and the settled
decisions of the highest courts of a state as to the extent and character
of the powers which its various political and municipal organizations
shall possess shall be regarded as authoritative by the courts of the
United States.17
The status of the state agency involved, therefore, whether pro

prietary or governmental as determined by the state court, will be the
essential determining factor in cases arising under the new Act.
Without attempting to exhaust the authorities we may better ap

preciate the problem of application by a consideration of the decisions
of some of the state courts in respect to the functions performed by
their various agencies.
A school district is considered by most state courts to be an arm

of the state, controlling education in a particular locality, and exer-

12 Black, Has Congress Circumvented the Ashton Decision (1937) 23 A. B. A. J.
683; Maryland v. Baltimore & O. R. R., 3 How. 534 (U. S. 1845).
"48 Stat. 802, 11 U. S. C. � 303 (k) (1934).
14 50 Stat. 653, 11 U. S. C. A. �� 401-403 (Supp. 1937).
"Ashton v. Cameron County Water Dist., 298 U. S. 513 (1936).
16 Leavenworth County v. Barnes, 94 U. S. 70 (1876).
" Claiborne County v. Brooks, 111 U. S. 400 (1884) ; Railroad Comm. of Cal. v.

Los Angeles Ry. Corp., 280 U. S. 145 (1929) ; Great Northern Ry. v. Sunburst
Oil & Ref. Co., 287 U. S. 358 (1932) ; Hicklin v. Coney, 290 U. S. 169 (1933) ;
Borax Consolidated, Ltd. v. Los Angeles, 296 U. S. 10 (1935) ; Morehead v. New
York ex rel. Tipaldo, 298 U. S. 587 (1936) ; Bingaman v. Golden Eagle Western
Lines, Inc., 297 U. S. 626 (1936).
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cising only governmental functions. Some of the definitions indicate
that school districts are : governmental agencies with limited powers,
created solely to exercise public functions for educational purposes ; 18

governmental agencies for education of youth of the state and are

public bodies, not private ;
19 governmental agencies within the exclu

sive control of the legislature,20 having only such powers as are ex

pressly conferred or implied,21 and for definite purposes ;
22 agencies

of the state charged with the sovereign duty of maintaining schools
within their territories ; 23 state agencies ; 24 public corporations which
form an integral part of the state and constitute that instrumentality
thereof discharging the constitutionally entrusted governmental func
tion of imparting knowledge and intelligence to the state's youth ;

25

quasi-corporations only for governmental purposes ;
28 arms of the state

and parts of its political organization ;
27 political subdivisions of the

state, of the county, etc.28

There is not such a concurrence of opinion, however, with respect
to some of the other agencies listed in the new Act; there are con

flicts as to whether they exercise governmental powers solely, pro
prietary functions solely, or a combination of both.
In California a municipality is held to have been created to per

form both governmental and private functions 29 and, accordingly, may
levy general taxes to pay for utilities, even though the operation

"Mokovich v. Independent School Dist., 177 Minn. 446, 225 N. W. 292 (1929).
19 Yow v. Tishomingo County School Bd., �Miss.�, 172 So. 303 (1937).
20 Shipley v. Floydada Ind. School Dist., 250 S. W. 159, (Comm. App. Tex. 1923).
2* Lincke v. Moline Bd. of Education, 245 111. App. 459 (1927).
22 Spencer v. School Dist. No. 1, 121 Ore. 51, 254 Pac. 357 (1927).
23 Independent School Dist. No. 1 v. Common School Dist. No. 1, 56 Idaho 426,

55 P. (2d) 144 (1936).
2*Fawcett v. Ball, 80 Cal. App. 131, 251 Pac. 679 (1926) ; Board of Education

of Detroit v. Campbell, 256 Mich. 350, 239 N. W. 370 (1931) ; Stevens v. Brook-
haven Municipal Separate School Dist., 5 F. Supp. 629 (D. C. S. D. Miss. 1934) ;
Gilberton Borough School Dist. v. Morris, 290 Pa. 7, 137 Atl. 864 (1927).

25 School Dist. of Oakland v. School Dist. of Joplin, �Mo.�, 102 S. W. (2d)
909 (1937).

26 Ford. v. Ind. School Dist. of Shenandoah, �Iowa�, 273 N. W. 870 (1937).
27 Waddell v. Board of Dir. of Aurelia Consolidated Ind. School Dist., 190 Iowa

400, 175 N. W. 65 (1919).
2S McNair v. School Dist., 87 Mont. 423, 288 Pac. 188 (1930); State ex rel.

City of Missoula v. Holmes, 100 Mont. 256, 47 P. (2d) 624 (1935) ; State ex rel.
School Dist. No. 29 v. Cooney, 102 Mont. 521, 59 P. (2d) 48 (1936) ; Fitzpatrick v.

State Bd. of Examiners, �Mont.�, 70 P. (2d) 285 (1937) ; Clough v. Osgood, 87
N. H. 444, 182 Atl. 169 (1935) ; Jacobberger v. School Dist. No. 1, 122 Ore. 124, 256
Pac. 652 (1927) ; King's Estate v. School Trustees, 33 S. W. (2d) 783 (Civ. App.
Tex. 1930).

29 In re Bonds of Orosi Public Utility Dist., 196 Cal. 43, 235 Pac. 1004 (1925).
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of such projects is not a governmental function.80 Irrigation districts
are defined as public agencies of the state for performing certain
functions of government.31
In Colorado an irrigation district is not a branch of subdivision

of sovereignty ;
32 neither is a drainage district.33

In Florida a drainage district is a governmental agency for certain
purposes.34 The term municipality embraces incorporated cities, vil
lages and towns 35 possessing both governmental and private charac
teristics.38 The courts of Idaho and Iowa impute to their municipalities
this same duality of character.37
In Illinois municipalities (including irrigation districts) are con

ceded to possess both governmental and private functions ; 38 while
a park district is predominantly a governmental agency.30
In Indiana the establishment of public drains is an exercise of

sovereign power.40 The operation of a public utility by a city is a

private function. 41

In Kentucky a city is a political subdivision of the state created as

a convenient agency for the exercise of governmental power entrusted
to it.42 The construction of drains and sewers is a public govern
mental function, but in contracting therefore the city acts in its pro

prietary, not governmental, capacity, and such contracts are governed

30 Pacific Gas & Elec Co. v. Sacramento Municipal Ut. Dist., 17 F. Supp. 685

(D. C. N. D. Cal. 1936).
w Bolton v. Terra Bella Irr. Dist., 106 Cal. App. 313, 289 Pac. 678 (1930).
32Holbrook Irr. Dist. v. First State Bank of Cheraw, 84 Colo. 157, 268 Pac.

523 (1928).
33 Colorado Investment & Realty Co. v. Riverview Drainage Dist., 83 Colo. 468,

266 Pac. 501 (1928).
34 Martin v. Dade Muck Land Co., 95 Fla. 530, 116 So. 449 (1928).
35 Forbes Pioneer Boat Line v. Board of Comm'rs of Everglades Drainage Dist.,

77 Fla. 742, 82 So. 346 (1919).
38 Kaufman v. Tallahassee, 84 Fla. 634, 94 So. 697 (1923) ; Hamler v. Jackson

ville, 97 Fla. 807, 122 So. 220 (1929) ; West v. Lake Placid, 97 Fla. 127, 120 So.
361 (1929) ; Loeb v. Jacksonville, 101 Fla. 429, 134 So. 205 (1931) ; State v. Avon

Park, 108 Fla. 641, 149 So. 409 (1933).
37 Storey & Fawcett v. Nampa & Meridian Irr. Dist., 32 Idaho 713, 187 Pac. 946

(1920) ; Strickfaden v. Green Creek Highway Dist., 42 Idaho 738, 248 Pac. 456

(1926) ; Lewiston Orchards Irr. Dist. v. Gilmore, 53 Idaho 377, 23 P. (2d) 720

(1933) ; Hibbs v. Independent School Dist., 218 Iowa 841, 251 N. W. 606 (1933).
38 Stien v. West Chicago Park Comm'rs, 247 111. App. 479 (1928) ; Benton v.

Kaneville Community High School Dist., 250 111. App. 6 (1928) ; Gasaway v.

North Branch Lake Fork Special Drainage Dist., 339 111. 103, 170 N. E. 721

(1930); Wasilevitsky v. Chicago, 280 111. App. 531 (1935).
Love v. Glencoe Park Dist., 270 111. App. 117 (1933).

"State v. Jacobs, 194 Ind. 327, 142 N. E. 715 (1924).
"Long v. Stemm, �Ind.�, 7 N. E. (2d) 188 (1937).
42Mansbach Scrap Iron Co. v. Ashland, 235 Ky. 265, 30 S. W. (2d) 968 (1930).
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by the same rules as control individuals,43 A city's operation of a

waterworks plant partakes of the nature of private business.44
Maine courts classify municipal corporations as being but instru

mentalities of government created for political purposes.45
In Michigan a city operating and maintaining a waterworks system

is engaged in a proprietary or private capacity.46 A sewerage system is
held to be a governmental function as regards liability of the munici
pality for pollution of a stream.47
A Mississippi court complicates matters by holding that in deter

mining proper net revenue of a municipal enterprise, a municipality
in its governmental capacity may make payments to itself in a pro
prietary capacity for the reasonable cost of services rendered by
enterprise to the municipality in discharge of its governmental func
tions.48 Drainage districts are declared to be political subdivisions of
the state, vested with the necessary governmental powers 49 and have,
in addition thereto, private functions.50
Courts of Missouri say that pure municipal corporations, such as

cities, are merely instrumentalities, governmental agencies, or auxili
aries of the state, established for the convenient administration of
government, and are political subdivisions created by the authority
of the state to exercise part of its powers.51 These courts also hold
that drainage districts exercise governmental functions and perform
no private or proprietary functions.52
A municipality, in Montana, exercises governmental and proprietary

powers ;
53 a city, being a true municipal corporation, performs its

governmental powers as an agency of the state, its proprietary func
tions being incidental to home rule or self government.54
New York courts also say that municipalities possess governmental

and private powers,55 that an incorporated village is a political sub-
43 Davis v. Commissioners of Sewerage of Louisville, 13 F. Supp. 672 (D. C.

N. D. Ky. 1936).
44 Bowling Green v. Kirby, 220 Ky. 839, 295 S. W. 1004 (1927).
45 In re Opinion of the Justices, 133 Me. 532, 178 Atl. 613 (1935).
46Taber v. Benton Harbor, 280 Mich. 522, 274 N. W. 324 (1937).
47Northrup v. Jackson, 273 Mich. 20, 262 N. W. 641 (1935).
48 Street v. Ripley, 173 Miss. 225, 161 So. 855 (1935).
49 Tallahatchie Drainage Dist. No. 1 v. Yocona-Tallahatchie Drainage Dist. No.

1, 148 Miss. 182, 114 So. 264 (1927).
60 Bank of Commerce & Trust Co. v. Commissioners of Tallahatchie Drainage

Dist. No. 1, 157 Miss. 335, 128 So. 91 (1930).
w State v. Ferguson, 333 Mo. 1177, 65 S. W. (2d) 97 (1933).
62 Anderson v. Inter-River Drainage & Levee Dist., 309 Mo. 189, 274 S. W. 448

(1925).
53 State v. Cook, 84 Mont. 478, 276 Pac. 958 (1929).
64 State v. City Council of Helena, 102 Mont. 27, 55 P. (2d) 671 (1936).
55 Herkimer County v. Herkimer, �App. Div.�, 295 N. Y. Supp. 629 (4th Dept.

1937).
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division of the state,60 but that in owning and operating a public utility
it is acting in a business or proprietary capacity, and not as a sover

eign.57 They hold that a municipality in furnishing water is acting
in a governmental capacity,58 and that a city, in constructing a

subway and railroad, acts as proprietor and not as sovereign.60
In Ohio a municipality is not authorized to engage in purely private

competitive business ;
60 while in Oklahoma it is held that a city may

engage in a strictly business enterprise without being placed in a

position of exercising a governmental function. 61

In Oregon a municipal corporation operating a wharf,62 and a city
maintaining and operating its water system,83 are exercising pro
prietary powers.

Pennsylvania courts say that municipal corporations are agents of
the state invested with subordinate governmental functions.04 In this
state property employed by a municipality in furnishing water to in
habitants is not used for governmental purposes, and in its ownership
and operation the municipality acts in its proprietary capacity.65
In Tennessee and in Wisconsin the maintenance of highways is a

governmental function.66
AWashington court states that the underlying test in distinguishing

" governmental functions " from " corporate functions " is whether
the acts performed are for the common good of all.67
The Supreme Court of the United States has held that a city is a

political subdivision of the state, created as a convenient agency for the
exercise of such governmental powers of the state as may be entrusted
to it 68 and that a municipal corporation is not only a representative
of the state, but is a portion of its governmental power.69 They have
ruled that Congress cannot tax municipal corporations and other
agencies of state government.70

5�Maribu v. Nohowec, 161 Misc. 944, 293 N. Y. Supp. 457 (Sup. Ct. 1937).
"Boonville v. Maltbie, 245 App. Div. 468, 283 N. Y. Supp. 460 (3d Dept. 1935).
68 Maribu v. Nohowec, 161 Misc. 944, 293 N. Y. Supp. 457 (Sup. Ct. 1937).
�9 Evelyn Bldg. Corp. v. City of New York, 257 N. Y. 501, 178 N. E. 771 (1931).
80 Cleveland v. Ruple, 130 Ohio St. 465, 200 N. E. 507 (1936).
"iBlackwell v. Lee, 178 Okla. 338, 62 P. (2d) 1219 (1936).
02Hise v. North Bend, 138 Ore. 150, 6 P. (2d) 30 (1931).
88 Rice v. Portland, 138 Ore. 690, 7 P. (2d) 989 (1932).
84 Commonwealth v. Walker, 305 Pa. 31, 156 Atl. 340 (1931); In re Valley

Deposit & Trust Co. of Belle Vernon, 311 Pa. 495, 167 Atl. 42 (1933).
65 Shirk v. Lancaster, 313 Pa. 158, 169 Atl. 557 (1933).
e6 Butler v. McMahan, 166 Tenn. 511, 64 S. W. (2d) 1 (1933) ; Lickert v. Harp,

213 Wise. 614, 252 N. W. 296 (1934).
67 Hagerman v. Seattle, �Wash.�-, 66 P. (2d) 1152 (1937).
88 Trenton v. New Jersey, 262 U. S. 182 (1923).
89 United States v. Baltimore & O. R. R., 17 Wall. 322 (U. S. 1872).
70 Van Brocklin v. Tennessee, 117 U. S. 151 (1886).
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It is apparent that the task of applying the new Act may be a

very difficult one. In the case of a municipality which exercises pri
vate and governmental functions, a distinction will have to be made
between obligations incurred in the performance of private or pro
prietary functions and those incurred in the performance of govern
mental functions. Those agencies which have been denned as

" political
subdivisions" of their respective states may be denied relief alto
gether, even though they may perform some proprietary functions.
It may be held impossible to adjust the fiscal relations of these dual-
capacity agencies without encroaching upon some governmental func
tion and thus invading the sovereignty of the state.
In conclusion it is believed that the new Act, insofar as it is made

applicable to political subdivisions of the state, has failed to correct
the fundamental weaknesses of the Wilcox Act. First, there still
remains the indirect impairment of contracts by the states when they
take advantage of this Act, through their subdivisions. Secondly, the
Act, although providing for voluntary action on the part of the
political subdivisions only, and limiting the action of the bankruptcy
court to the approval of such plans as are presented by the district,
is still invading the sovereignty of the state by the mere requirement
that they submit to the courts of another sovereign and thus surrender
to them the ultimate control over a part of their own fiscal affairs.
With respect to those districts which do not fall within the purview of
the above class the Act seems valid, as the objection suggested would
not apply. In this respect the Act seems to have succeeded in circum
venting the sweeping decision of the Ashton case. Unless the new

Municipal Bankruptcy Law is accorded a decidedly liberal interpreta
tion it appears that a large body of agencies, political subdivisons of
the states, will be left without remedy.

A. F. 0.
F. N. P.



What is the Status of the Child Labor Amendment?

ON MAY 6, 1937, SENATOR VANDENBERG OF MICHIGAN
introduced a joint resolution in the Senate, proposing an amend

ment to the Constitution of the United States which would empower
Congress to limit and prohibit the employment for hire of persons
under 16 years of age.1 This proposal is another step taken in the
direction of federal control of child labor, previous measures having
been abandoned, declared unconstitutional by the United States Su
preme Court, or rejected by the various states in the exercise of
their sovereign powers.
It is generally accepted that in order to sustain any far-reaching

federal legislation on child labor matters, there must be a constitu
tional amendment supporting the legislation.2 Yet the states have
manifested an unwillingness to ratify the child labor amendment of
1924. 3 This hesitancy is in part due to the inferences which may be

1 S. J. R. 144. This was read twice and referred to the Senate Committee on the

Judiciary. On June 15, 1937, Senator Logan reported out to the 75th Congress, 1st
Session, the following joint resolution:

"JOINT RESOLUTION
" Proposing an Amendment to the Constitution of the United States

Prohibiting Child Labor
" Resolved by the Senate and House of Representatives of the United States

of America in Congress assembled (two-thirds of each House concurring
therein), That the following article is hereby proposed as an amendment to
the Constitution of the United States, which shall be valid to all intents and

purposes as part of the Constitution when ratified by conventions in three-
fourths of the several States :

" ARTICLE�

" Sec 1. The Congress shall have power to limit and prohibit the employ
ment for hire of persons under sixteen years of age.
" Sec. 2. The power of the several States is unimpaired by this article

except that the operation of State laws shall be suspended to the extent

necessary to give effect to legislation enacted by the Congress.
" Sec. 8. This article shall be inoperative unless it shall have been ratified

as an amendment to the Constitution by the conventions of the several states,
as provided in the Constitution, within seven years from the date of the sub
mission hereof to the States by the Congress."

2 Hammer v. Dagenhart, 247 U. S. 251 (1918) ; Bailey v. Drexel Furniture Co.,
259 U. S. 20 (1922). But cf. Note (1937) 25 Georgetown Law Journal 671.

3 43 Stat. 670 (1924). The following states have ratified the amendment: Ari

zona, on January 29, 1925; Arkansas, on June 28, 1924; California, on January 8,
1925 ; Colorado, on April 28, 1931 ; Idaho, on February 7, 1935, Illinois, on June 30,
1933; Indiana, on February 8, 1935; Iowa, on December 5, 1933; Kentucky, on

107
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drawn from the broad language used in the 1924 amendment. That
proposal is not confined to labor "for hire". It applies to labor of
all persons until they reach the age of eighteen. It could be construed
to authorize Congress to regulate the labor of a child on his parent's
farm.* The Judiciary Committee of the Senate in reporting the Van-
denberg proposal (S. J. Res. 144) on June 22, 1937, expressed the
belief that the wording of the new resolution would obviate the more

serious objections raised against the 1924 proposal, thereby insuring
the speedy adoption of a child labor amendment by the several states.5

January 15, 1937; Maine, on December 16, 1933; Michigan, on May 10, 1933;
Minnesota, on December 14, 1933; Montana, on February 11, 1927; New Hamp
shire, on May 17, 1933 ; New Jersey, on June 12, 1933 ; New Mexico, on February
12, 1937; Nevada, on January 29, 1937; North Dakota, on March 4, 1933; Ohio, on
March 22, 1933; Oklahoma, on July 5, 1933; Oregon, on January 31, 1933; Penn
sylvania, on December 21, 1933; Utah, on February 5, 1935; Washington, on

February 3, 1933; West Virginia, on December 12, 1933; Wisconsin, on February
25, 1925; Wyoming, on February 1, 1935. Dept. of State, Press Releases, January
19, 1937 and March 25, 1937.
In the following states the 1924 Amendment has been rejected by one or both

of their houses: Connecticut, Delaware, Florida, Georgia, Kansas, Louisiana,
Maryland, Massachusetts, Missouri, North Carolina, South Carolina, South
Dakota, Tennessee, Texas, Vermont, and Virginia. In Alabama, Rhode Island,
Mississippi, Nebraska, and New York the records of the State Department indicate
no action has been taken.

ACTION ON THE CHILD LABOR AMENDMENT BY STATE LEGISLATURES �

Record at End of
Number Included as Each Year

Number of States Voting Ratifying Which ,
*

v
.

*
, Had Previously States States

Year To Reject To Ratify Rejected Rejecting Ratifying
1924 3 1 .. 3 1
1925 19 3 .. 22 4
1926 2 .. .. 24 4
1927 1 1 .. 25 5
1928 .. .. 25 5
1929 .. .. 25 5
1930 .. .. 25 5
1931 1 .. 25 6
1932 .. .. 25 6
1933 14 5 20 20
1934 .. .. 20 20
1935 1 4 3 18 24
1936 .. .. 18 24
1937 3 2 16 27

* As shown by the records of the Department of State of the United States.

*43 Stat. 670 (1924).
6 The Committee's Report to accompany the Vandenberg amendment contains

the following:
" There is almost universal agreement upon this objective in American

public opinion; but there has been such stern disagreement respecting the
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There can be no denial of the desirability of some form of regula
tion.6 One of the points most strongly urged in support of the adoption

appropriate text that the previous ' child labor amendment ' has lingered
without ratification for 13 years. The former proposal has been ratified by
28 states; but it has become increasingly manifest, particularly as a result
of adverse action this year in several important States, that the former pro
posal will not become a part of the Constitution. The Committee on the
Judiciary has been advised and believes that a new amendment, in the form
herewith submitted, will accomplish every purpose in preventing the com

mercial exploitation of children in industry; but on the other hand, that it
effectually eliminates the anxieties of many important groups of our citizens
who have feared the broad implications of the language heretofore employed
in the previous unfortunate proposal. These groups have bitterly contended

against the previous proposal on the grounds that it might authorize Congress
to control child life in many fields not actually intended by the authors of
the former amendment. It makes no difference whether these fears were jus
tified. The fact remains that these groups have made completed ratification

impossible, and that they are well calculated to continue this veto.
" The Committee is advised and believes that the new proposal will sub

stantially eliminate this opposition; and that by specifically confining the
amendment to commercial exploitation, it may be anticipated that there will
be a ready and swift response by way of conclusive ratification by the States.

Nothing has been sacrificed as respects the adequate power of Congress to

deal with child labor in the exploitation sense which is universally recognized
as a menace to be rigidly curbed. The changes are solely for the purposes of

clarification, to the end that the power thus created in Congress shall not be

stretched into unanticipated and unintended fields.
" The former child labor amendment, section 1, said :

' The Congress shall have power to limit, regulate, and prohibit the
labor of persons under 18 years of age.'

" The new proposal eliminates the world ' regulate ' which has been deemed

too dubiously elastic by opponents of the former proposal. It substitutes the

phrase ' employment for Hire ' for the previous word ' labor ', thus making it
unmistakably plain that it is a commercial transaction, the act of employment,
which is to be attacked. It reduces the age limit from

' 18 ' to ' 16 ', thus more

realistically dealing with child life.
" The Committee is advised and believes that these clarifying changes will

encourage speedy and favorable action by the States, and thus will hasten a

socially progressive reform which is profoundly to be desired.
" The Committee has amended the resolution to provide that action on the

proposed amendment must be completed within 7 years. But it is the Com

mittee's opinion, based upon evidence and testimony submitted to it, that in
this recommended form the proposed amendment will be promptly ratified by
the necessary number of states." Sen. Rep. No. 788, 75th Cong., 1st Sess.

(1937).
8 On the other hand, the light which the census figures of 1930 throw upon the

subject clearly indicates a trend toward better conditions in child labor wholly
without the aid and assistance of any federal legislation. Both in the matter of
numbers of children employed and in the percentage of children employed as com

pared with adults employed, there was a decided decrease during the years 1920-

1930. In 1920 there were 714,248 children gainfully employed, which was 2.2% of
all persons gainfully employed. By comparison, in 1930 a total of 460,742 children
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of the 1924 amendment has been the alleged need for uniformity in
child labor conditions throughout the various states.7 Actually a more

cogent reason for the revival of interest in the subject can be found
in the economics of the recent depression. When an estimated ten or

eleven million persons were out of employment in 1932, and suffering
physically and mentally as a result, there was an urgent need to make
available for adults all the work possible.8 Our present state of affairs
requires that the child be displaced in the industrial scheme. Aside
from the attractiveness of the humanitarian ideal of a workaday
world without children, there is the conviction that the current inter
est in the proposed Child Labor Amendment springs from a purpose
to safeguard for adults the field of gainful employment.

history of regulatory attempts

Looking back over the Congressional attempts to regulate child
labor, it is apparent that the struggle has been in the nature of an

up-hill fight. In 1912 the Federal Children's Bureau was established,9
and directed by Congress to investigate all phases of child employ
ment, and report upon all matters pertaining to the welfare of children.
The Keating-Owen bill 10 was passed by Congress in 1916 as a result
of the findings of this Bureau, augmenting a previous report by the

Department of Labor.11 The Keating-Owen bill prohibited the ship
ment in interstate commerce of any articles (with certain exceptions)
produced in mines, quarries, factories, canneries, or workshops in

were gainfully employed, or 1.2% of all persons employed. Incidentally 343,100
of this total were engaged in agricultural pursuits. Fifteenth census of the U. S.
(1930) 5 Population 345. We do not find here any suggestion of the reason why
fifteen states approved the amending proposal in 1932 and 1933, while only five
saw fit to do so in 1924 and 1925.

7 Every state now has a child labor law for the protection and safeguarding of
its children and youth, adapted to local conditions, wants and needs, to differences
of climate, resources, industries, production and other conditions existing among
the several states. A number of states have no mines, some little manufactories,
some no slums, many no such congested areas with poverty and misery that are
found in great cities. About 40 states prohibit and regulate employment of persons
under 16 in dangerous occupation, and every state but one prohibits children under
14 from being employed in factories. That state is Wyoming; but it does not per
mit children to work during school hours, and it is essentially an agricultural and
not a mining or manufacturing state. Thirty-six states limit the industrial work of
children to 8 hours a day. All but 4 states prohibit night work in industrial em

ployments for those under 16.
The Federal Child Labor Amendment, (1935) 11 A. B. A. J. 11, 13.
8 76 Cong. Rec. 1164 (1932).
� 37 Stat. 79 (1912), 37 Stat. 737 (1913), 42 U. S. C. �� 191-193 (1934).
i<>39 Stat. 675 (1916).
ii U. S. Bureau of Labor Statistics, Bull. No. 175 (1915).
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which children were employed in violation of specified age and hour
standards. In Hammer v. Dagenhart12 the Supreme Court of the
United States declared this unconstitutional because the absolute
prohibition of interstate transportation of products manufactured by
child labor constituted an attempt to coerce the manufacture of com
modities in accordance with regulations and standards prescribed by
federal statute, regardless of the laws regulating the labor of children
in either the state of origin or destination.13
In 1919 Congress took its next step 14 and passed a bill placing a

10% excise tax upon the annual net profits of certain established
enterprises which employed children contrary to the regulations
fixed in the act. In Bailey v. Drexel Furniture Co.15 the Supreme
Court of the United States declared this act unconstitutional on two

grounds: (1) the act was not a tax, but a labor measure, and (2) even

if it were a valid tax measure within the constitutional meaning of
that term, it would not here be valid because Congress could not use its
taxing power to attain a forbidden end�the control of the labor prob
lems which are reserved to the states by the Tenth Amendment.
Having been rebuffed twice by the United States Supreme Court in

its attempts to curb the abuses of child labor, Congress in 1924 turned
to the various states themselves, offered an amendment 16 to them,
and left in their hands the power, by their sovereign rights, either
to ratify or reject an amendment to the Constitution of the United
States, designed to wipe out the blot of child labor.
When the 1924 Child Labor Amendment was proposed by Congress

and was before the state legislatures for ratification or rejection in
1924 and 1925, the subject received the fullest consideration and

every aspect of the problem was discussed.17 It was emphasized that
it would give Congress more power over the

" labor of persons under

eighteen years of age " than was being exercised in any state. It would
in this respect substitute centralized federal government for local self-
government. Many lawyers and legislators were convinced that its
inevitable effect, if ever ratified by the necessary thirty-six state legis
lators, would be to undermine, in a broad field of governmental activity
and responsibility, the integrity and virtue of our federal system of

"247 U. S. 251 (1918).
13 Mr. Justice Day, speaking for the majority of the Court, declared: " The act

in a twofold sense is repugnant to the Constitution. It not only transcends the

authority delegated to Congress over commerce, but also exerts a power as to
a purely local matter to which the Federal authority does not extend." 247 U. S.

251, 276 (1918).
"40 Stat. 1138-1140 (1919).
15 259 U. S. 20 (1922).
16 43 Stat. 670 (1924).
17 Cooley, Constitutional Law (1931) 46; Watson, The Constitution (1910)

1313-1318; Willoughby, Constitution (1929) 593.
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constitutional government ; and further, that it would impair " the
separate and independent character of the several States and their
right to exercise their sovereignty and enjoy local self-government
free of control and dictation from Washington ".18 Such convictions
were then generally entertained and were undoubtedly the reason why
the amendment was so promptly and overwhelmingly rejected in 1924
and 1925 when public opinion was fully advised as to its intended
scope and true purpose.19

IS THE 1924 AMENDMENT STILL PENDING?

Over twelve years have elapsed since the submission of this amend
ment to the state legislatures. During this period 27 states have
ratified and 16 states have rejected it.20 This long delay in ratifying
the 1924 proposal, coupled with the fact that more than one-fourth
of the states are on record as having rejected the amendment, has
caused some persons to conclude that the 1924 amendment is no

longer pending, that it is now incapable of being ratified without its
resubmission to the states by Congress.
It is material in this connection to consider the decision of the

Kentucky Court of Appeals on October 1, 1937, in the case of Wise v.

18 Von Moschzisker, Dangers in Disregarding Fundamental Conceptions When
Amending the Federal Constitution (1925) 11 Corn. L. Q. 1.

19 On January 3, 1934 Representative Robert R. Rich of Pennsylvania introduced
H. R. 6184. This was in anticipation of an early ratification of the 1924 Child
Labor Amendment, and was designed to make it effective immediately upon its
successful ratification. The bill proposed to prohibit employment of " any person
under 18 years of age" excepting only children of 14 and under 18 during a
" school vacation period "; and then only if a certificate be issued to them by " the
Superintendent of Schools "-
Far-reaching inquisitorial and prying powers would, many believe, be thereby

vested in the Secretary of Labor and her " officers and employees ". Employers
might be terrorized and coerced by being made criminally liable to fine and im
prisonment for any violation of the act, it has been pointed out. Any refusal to
make any requested statement or to permit an examination of records would cause

the same result. The Secretary of Labor would be given unlimited power to
make " rules and regulations ", and to appoint and fix compensation of " such
officers and employees as are necessary to carry out provisions of this act "; her
duty would be to report annually "

an account of investigations, determinations,
civil actions, criminal prosecutions, and expenditures under this act ". Further
there is authorized " to be appropriated such sums as are necessary for the
purposes of this act."
For a condemnation of this act and of the 1924 Child Labor Amendment, see

Federal Child Labor Amendment (1935) 21 A. B. A. J. 11.
For an answer to the arguments propounded by the American Bar Association

Committee, the report of whom, is cited above in the American Bar Association
Journal, see Federal Legislation, Regulation of Child Labor Resurrected (1937)
25 Georgetown Law Journal 671.

20 Set out in full in note 3, supra.
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Chandler.21 Here the court held that the resolution of the Kentucky
General Assembly purporting to ratify the Child Labor Amendment
was null and void in view of a prior rejection by that body, certified
to the Secretary of State of the United States, of the same amendment,
the expiration of a reasonable time within which to ratify the amend
ment prior to the adoption of the resolution in question, and the rejec
tion of the amendment by more than one-fourth of the states.
The court in this case reasoned that the proposal by Congress of

an amendment to the Federal Constitution is analogous to the making
of an offer for acceptance or rejection under the law of contracts.
The vote of the various state legislatures constitutes the acceptance or
rejection of the offer, as the case may be. Agreeing with the prevailing
view of writers on the question of whether a resolution of ratification
of an amendment to the Federal Constitution is irrevocable, the court
went on to say that

" the conclusion is inescapable that a state can

act but once, either by convention or through its Legislature, upon a

proposed amendment; and, whether its vote be in the affirmative or

be negative, having acted, it has exhausted its power further to con

sider the question without a resubmission by Congress." 22

In addition to this factor which the court felt was sufficient to termi
nate the offer as to the State of Kentucky, there were two other con
siderations involved in the case which the court believed were of
sufficient magnitude to terminate the offer as to all states. The first
of these was that more than one-fourth of the states had voted to

reject the amendment. Under the Constitution, a vote of three-
fourths of the states is required for the adoption of an amendment,
and the court felt that a vote of rejection by more than a fourth of
the states made this adoption impossible. The second consideration
was that the court construed the twelve years and seven months which
had elapsed between the proposal of the amendment by Congress and
the purported vote of ratification by the Kentucky Legislature to be
an unreasonable time in view of the decision of the Supreme Court
of the United States in the case of Dillon v. Gloss.23 The action of

Congress in designating seven years as a reasonable time in the
Twentieth and Twenty-first Amendments 24 and the additional facts
that in only twenty-five of the forty-eight states had action been taken

by 1927,25 that only one state 28 acted between 1927 and that there was

revival of interest in 1933 were also considered.

2i�Ky.�, 5 U. S. L. Week 94 (1937).
22 Ibid.
23 256 U. S. 368 (1921).
2* U. S. Const., Amends. XX, XXI.
26 See tabulation, supra note 3.
2� Colorado in 1931.
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The precedents in this field are few and inconclusive. On July 20,
1868, shortly after the end of the Civil War, Secretary of State Seward
announced that if the newly constituted bodies avowing themselves to
be the legislatures of the states of Arkansas, Florida, North Carolina,
Louisiana, South Carolina, and Alabama, were considered the proper
bodies to ratify an amendment to the Federal Constitution, and if the
attempts of the state legislatures of New Jersey and Ohio to reverse

their votes of ratification to votes of rejection were not allowed, then
the Fourteenth Amendment had been adopted as a part of the Federal
Constitution.27 On the next day, Congress adopted and transmitted
to the State Department a concurrent resolution, " Resolved by the
Senate (the House of Representatives concurring), That the said
Fourteenth Article is hereby declared to be a part of the Constitution
of the United States, and it shall be duly promulgated as such by the

Secretary of State." 28 Since prior to their votes of ratification, the
state legislatures of Georgia, North Carolina, and South Carolina
had voted to reject the proposed Fourteenth Amendment, this resolu
tion of Congress stands as a proclamation by that body that in voting
upon an amendment to the Federal Constitution, a state legislature's
vote of ratification is final and cannot later be changed, but that a

vote of rejection may be changed to ratification at any time thereafter.
The views of the authorities on this matter are well expressed by

the following statement :
" It is perhaps clear that a State legislature has a continuing power

of ratification until an amendment is adopted, or until such a long
period has elapsed that a sort of statute of limitations may be said to
have run against the power to ratify the proposal. It may be remem

bered that the power in the state legislature is one derived from the
Federal Constitution and is a power to ratify, not a power to reject.
If a constitutional amendment is proposed, one state legislative
session may not by explicitly rejecting prevent the further exercise
of the federal power conferred upon the state legislature. Rejection
by a state legislature is in this respect equivalent to the negative
result arising from state legislative inaction. There is no power in and
of itself to reject a federal constitutional amendment, failure to act
by one-fourth is sufficient." 29

Therefore, it would seem that a state legislature which has voted
to reject an amendment to the Federal Constitution may subsequently
reverse itself and vote to ratify it.30 It would likewise seem that a state

2^15 Stat. 706 (1868).
28 15 Stat. 709 (1868) .

29 Dodd, Amending the Federal Constitution (1921) 30 Yale L. J. 347.
30 In West Virginia, despite Senate rules of procedure which forbade recon

sideration of a measure during the session in which it was defeated, the Senate
ratified the proposed nineteenth amendment subsequent to an earlier rejection
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legislature which has voted to ratify an amendment may not subse
quently reverse itself and vote to reject it.31
Reference to the tabulation of action taken on the proposed amend

ment 32 will indicate that to date the legislatures of nine states have
changed votes of rejection to ratification. Since it is the court of

Kentucky which questions the right of a legislature so to reverse itself,
it is interesting to note that "in 1865 the legislature of Kentucky
having rejected a proposed amendment the governor of the State in a

recommendation to the legislature said :
' When ratified by the legis

latures of the several States the question will be finally withdrawn,
and not before. Until ratified it will remain an open question for
the ratification of the legislatures of the several States. When ratified
by the legislature of a State, it will be final to such State; and, when
ratified by the States, will be final as to all. Nothing but ratification
closes the right of action. When ratified all power is expended. Until
ratified, the right to ratify remains.' " 33

The tabulation 34 shows that in each year since 1925, more than
one-fourth of the states have been on record as rejecting the Amend
ment. During the years from 1927 through 1932 more than one-half
had so declared themselves. At the present time, five more than one-

fourth are still against the proposed amendment. The records show
that no action at all has been taken in five states. A search of the
authorities fails to reveal any comment on the problem of whether a
negative vote by more than one-fourth of the states would nullify a

proposed amendment. Article V of the Constitution 35 requires that
three-fourths of the states must ratify in order to constitute the pro
posed amendment a part of that Constitution. By inference this might
be interpreted as meaning, as the Kentucky court points out, that
when more than one-fourth have rejected, the proposed amendment
cannot become a part of the Constitution until and unless again pro

posed by Congress. However, reasoning along the same lines followed
in deciding that a vote of rejection by any one state may be reversed

in the same session. The Supreme Court, in Leser v. Garnett, 258 U. S. 130 (1922),
refused to look behind the certification of the Secretary of State, or to allow him
to look behind the official notices sent him. It said at page 137 of the opinion:
" As the Legislatures of Tennessee and of West Virginia had power to adopt the
resolution of ratification, official notice to the Secretary, duly authenticated, that
they had done so, was conclusive upon him, and being certified to by his proclama
tion, is conclusive on the courts."
"15 Stat. 706, 709 (1868).
82 Set out in full, supra note 3.
83 1 WlLLOUGHBY, THE CONSTITUTIONAL LAW OF THE UNITED STATES (2d ed.

1929) � 576.
8* Set out in full, supra note 3.
8" U. S. Const. Art. V.
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at any subsequent time to a vote of ratification, it might be said that
the negative votes of the various states could be regarded as if no

action had been taken at all.

THE REQUIREMENT OF RATIFICATION WITHIN A REASONABLE TIME

A consideration of the contention that more than a reasonable time
has elapsed since the submission of the amendment to the several states
in 1924 makes particularly pertinent the decision of the United States

Supreme Court in Dillon v. Gloss.� In this case the Court held that
Article V of the Constitution implies that amendments submitted
thereunder must be ratified, if at all, within a reasonable time after
their proposal. Prior to this decision some text writers had taken the
view that a proposed amendment was before the states until ratified.37
One instance of this view was in Ohio in 1873 when the legislature
of that State adopted a joint resolution ratifying an amendment
submitted by Congress in 1789 to the thirteen states then in existence
and rejected at that time.38 In speaking of Article V in the Dillon case

the Court further stated :

"We do not find anything in the article which suggests that an

amendment once proposed is open to ratification for all time, or that
ratification in some of the States may be separated from that in others
by many years and yet be effective. We do find that which strongly
suggests the contrary. First, proposal and ratification are not treated
as unrelated acts, but as succeeding steps in a single endeavor, the
natural inference being that they are not to be widely separated in
time. Secondly, it is only when there is deemed to be a necessity
therefor that amendments are to be proposed, the reasonable implica
tion being that when proposed they are to be considered and disposed
of presently. Thirdly, as ratification is effective when had in three-
fourths of the States, there is a fair implication that it must be suffi
ciently contemporaneous in that number of States to reflect the will
of the people in all sections at relatively the same period, which of
course ratification scattered through a long series of years would not
do. These considerations and the general purport and spirit of the
Article lead to the conclusion expressed by Judge Jameson ' that an
alteration of the Constitution proposed today has relation to the
sentiment and the felt needs of today, and that, if not ratified early
while that sentiment may fairly be supposed to exist, it ought to be
regarded as waived, and not again to be voted upon, unless a second
time proposed by Congress.' . . . We conclude that the fair inference
or implication from Article V is that ratification must be within some

reasonable time after the proposal." 38

36 256 U. S. 368 (1921).
37 Jameson, Constitutional Conventions (3d ed. 1873) � 563.
ss H. R. Doc. No. 353, 54th CONG., 2d Sess. (1896).
3�256 U. S. 368, 374, 375 (1921).
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The Court pointed out further in the opinion that since the Con
stitution speaks only in general terms, leaving the determination of
details to Congress, that body was vested with the power to determine
and specify the period of time within which an amendment could be
ratified provided the period fixed was

" reasonable ". It was argued
in the Dillon case that seven years was unreasonably long, and
therefore beyond the power of Congress. It may be noted that nearly
every amendment has been ratified within three or four years after
submission or not at all. Whether Congress chose to so limit the
time when the amendment was proposed was a matter which Congress,
in its discretion, should determine.40
The final determination as to whether an unreasonable time has

expired since the Amendment was proposed in 1924 will, of course,
have to be reached by the Supreme Court. Two possibilities, however,
suggest themselves as helpful in this connection. One is that since
the Supreme Court in the Dillon case upheld the power of Congress to
specify in proposing an amendment a reasonable time for its ratifica
tion, and stated that whether or not this was done should be determined

by Congress, could not that body now declare the period of time re

maining in which the Amendment could be ratified ? The other possi
bility is based on the fact that by the end of the year 1932 only six
states had ratified the proposed amendment. During the five years
since that time twenty additional states have ratified. Ignoring the

large number of rejections on the theory that a rejection is similar in
nature to inaction, it might be contended that only six states had
acted on the submitted amendment prior to 1933. Excluding these six

states, there would remain sixteen states which have not as yet acted�
six more than the ten additional states required for the adoption of
the amendment. Since the reason for requiring an amendment to be

passed upon within a reasonable time is that it should be representa
tive of the thought of a majority of the people at the same time, and
responsive to the " lelt needs " of the ratifying group contempora
neously, could it not be contended that less than a reasonable time has

elapsed since the people really began to evince an interest in the
amendment? The trend of present day political and economic thought
would favor this proposition. This argument would not hold, of course,
if more than one-fourth of the states had ratified in 1925 for the
reason previously advanced that a vote of ratification is irrevocable,
and a part of the states which had first ratified would of necessity
constitute a portion of the thirty-six necessary for adoption.

*�Id. at 376.
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CONCLUSION

Irrespective of the contentions advanced both for and against the
amendment proposed in 1924, the recent decision of the Kentucky
court makes more doubtful than ever its adoption, and becomes an

other argument in favor of the substitution of Mr. Vandenberg's
resolution, which, if adopted, would seem to obviate possible future

litigation and provide a speedier and more efficacious method of attain

ing an objective almost universally desired.41
E. S. S.
T. E. N.
V. J. C.

41 If any additional evidence of the extremely unsettled atmosphere which sur

rounds the present validity of the 1924 amendment were needed, it could be found
in the recent decision of the case of Coleman v. Miller, Secretary of State of Sen

ate, � Kans. �, 71P. (2d) 518 (1937), which was decided on September 16, 1937
just two weeks before Wise v. Chandler � Ky. �, 5 U. S. L. Week 94 (1937).
There the validity of a ratification of the Child Labor Amendment by the state

legislature on January 13, 1937 was questioned on the grounds that the legisla
ture had rejected the amendment on January 30, 1935 and that an unreasonable
time had elapsed since the amendment was proposed in 1924. The Kansas court,
in a decision almost exactly the opposite of that of the Kentucky court, found
both of these contentions without merit. This ratification by the Kansas Legisla
ture was not included in the tabulation presented supra in note 3 since formal
notice of the action of ratification has not been certified to the Secretary of State
of the United States.
Another review of the problem which has appeared since the writing of this

article is to be found in (1937) 23 A. B. A. J. 819.



Adoption Proceedings in the District of Columbia.

THE PASSAGE, DURING THE LAST SESSION OF CONGRESS,
of a new law regulating adoptions in the District of Columbia,1

quite necessarily brings up a discussion of the nature of the law in
relation to the statutes in force in the various states. It is the purpose
of this article to discuss the new law in this light.
Adoption, the act by which relations of paternity and affiliation are

recognized as legally existing between persons not so related by na

ture,2 was a thing unknown to the common law.3 However, it is of
very ancient origin, being known to the Babylonians, Egyptians, Assy
rians, Greeks, and Romans. Among these ancient peoples it probably
reached its highest development among the Romans. Its develop
ment in Rome is attributable to the importance laid on the family. As
a means of avoiding the extinction of the family, and especially to

perpetuate the rites of family religious worship, the noble families of
Rome seized upon adoption. Originally, because of the complete con

trol of the father over the rest of the family, it was a very informal
matter consisting simply of a contract by which the father agreed
that a descendant of his be transferred to the family of another. After
Justinian it was required to be culminated in a proceeding before a

magistrate where there appeared the person giving, the person given,
and the person receiving.4
Early in the civil law the person adopted became, to all intents and

purposes, the natural son of the new family, losing all that he had by
birth and passing forever into the new family. During the later
Roman Empire this rule was modified so that the son given in adop
tion remained in the same relation to his own father as before the

adoption and gained by succession from his adoptive father if the
latter died intestate.5
The present civil law retains adoption substantially in the form

as modified under the later Roman Empire. From the Roman law
the principle has carried down into the jurisprudence of Texas 6 and

Louisiana,7 where the adoption is still regarded as a contract between
the parties concerned.

iPub. L. No. 370, 75th Cong., 1st Sess. (Aug. 25, 1937), U. S. C. (Current
Service, 1937) 765.

2 Morrison v. Sessions, 70 Mich. 297, 38 N. W. 249 (1888).
3 Ross v. Ross, 129 Mass. 243, 37 Am. Rep. 321 (1880).
4 Brosnan, " The Law of Adoption" (1922) 22 Col. L. Rev. 332.
*Ibid.
� Tex. Ann. Rev. Civ. Stat. (Vernon, 1935) art. 46a, b.
7 La. Gen. Stat. Ann. (Dart, 1932) � 4827-4839.9.
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The other states whose common law is founded on the common law
of England have adoption only by statute. The common law frowned
on the idea of adoption as a violation of the principle that the father
could not give up his rights or duties in regard to his family, although
he might forfeit them by abuse, neglect, or misconduct. Hence, Eng
land was without a recognized system of adoption until the passage of
the Adoption Act of 1926.8
The first adoption law passed in the United States was enacted by

Massachusetts in 1851.9 It provided simply for a petition to a judge
of probate; written consent of the child's parents, if living, or for
the consent of the guardian, next of kin, or next friend, if the child's
parents were deceased; the decree of adoption to be granted by the
judge if he was satisfied that such adoption was fit and proper. By its
operation the relation of the child to his own parents was completely
severed. Inheritance was to be as if the child was born in lawful wed
lock of the adopting parents, except in the case of property expressly
limited to the heirs of the body of one of the adopting parents.
This law was adopted in substance in all the states of the union, with

the possible exception of Louisiana, Texas, and California. Obviously
its sole purpose was to provide a means whereby an adopted child
could be installed as heir in the home of the adopter. From a social
viewpoint it was woefully deficient in that it provided no safeguards
for either the child or the adopting parents. With the growth of social
consciousness in the country during the past thirty years there have
been adopted in many of the states new and vastly different statutes
designed to protect both the adoptee and the adoptor.
The more modern statutes regulating adoption differ from the type

exemplified by the old Massachusetts statute in five essential features
in providing for social investigation, a trial period in the prospective
adoptive home, in dispensing with parental consent in certain cases,
in specifically prescribing the rules relating to inheritance by the
adoptee, and by making the records of the adoption proceedings
private.
The social investigation required by the different state statutes is

of many different types, but in each case it is intended to provide a

means of informing the court of the suitability of the child for adop
tion and of the suitability of the proposed foster-parent and his home.
Some of the states provide for investigation of the child and of the
proposed adoptor by the state welfare department ; others for investi
gation by a licensed children's agency, or social worker of the court,
or some other competent person.

s 16 & 17 Geo. V (1926) c. 29, �� 1-12.
8 Acts and Resolves (1851) 815-816.
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Nine of the states require investigation by the state welfare de
partment, and it is the duty of the court to notify the department im
mediately upon the filing of the petition for adoption.10 Certain of
these states dispense with investigation in stipulated cases, as in Cali
fornia in a case where the adoption is sponsored by a licensed child-
placing agency, or in Massachusetts in a case where a charitable child-
caring corporation sponsors the adoption. In Minnesota and North
Dakota the court has the power to dispense with the investigation for
good cause when it is satisfied that the proposed home and child are

suited to each other. Some states, such as Alabama, Minnesota, Cali
fornia, New Mexico, and North Dakota, require that the state welfare
department include with its report to the court recommendations as

to disposition of the petition.
In fourteen states the duty to have the investigation made is im

posed on the court.11 The person who may make the investigation
differs in many of the states. For example, Michigan requires that the
judge is to order a thorough investigation by the county agent or pro
bation officer of the court who must make a written report to the
court; while in New York an investigation sufficient to inform the
court as to the desirability of the adoption must be made by some per
son or agency designated by the court. Other states give the court
wide discretion in selecting an agent to make the investigation. In
two states, Ohio 12 and Pennsylvania,13 the matter of investigation is
left to the discretion of the court.
One of the most forward steps in determining if the child and the

new home are suited to each other is the incorporation in the laws of
many of the states of the requirement of a trial period of residence
in the prospective adoptive home. This end is accomplished in sev

eral different ways. At present twelve states require a trial residence
of six months before a decree of adoption will be granted.1* Of these

"Ala. Code Ann. (Michie, Supp. 1936) � 9302B; Cal. Civ. Code (Deering,
Supp. 1935) � 226; La. Gen. Stat. Ann. (Dart, 1932) �� 4827-4839.9; Mass. Gen.
Laws (1932) c. 210, � 5A; Minn. Stat. (Mason, 1927) � 8625; N. M. Stat. Ann.
(Courtright, 1929) � 2-108; N. D. Comp. Laws Ann. (Supp. 1925) � 4446; Ore.
Code Ann. (Supp. 1925) � 33-401; R. I. Gen. Laws (1926) c. 852.

11 Ariz. Rev. Code Ann. (Courtright, Supp. 1936) � 121; Del. Rev. Code (1935)
� 3551; Iowa Code (1935) � 10501-b2; Kan. Rev. Stat. Ann. (1923) � 38(106);
Md. Ann. Code (Bagby, 1924) art. 16 � 74; Mich. Comp. Laws (1929) � 15955;
N. Y. Dom. Rel. Law � 112; N. C. Code Ann. (Michie, 1935) � 191(3); S. D.
Comp. Laws (1929) � 208; Tex. Ann. Rev. Civ. Stat. (Vernon, 1935) art. 46a,
� 1; Vt. Pub. Laws (1933) � 3330; Va. Code (Michie, Supp. 1936) � 5333; Wis.
Stat. (1935) � 322.02; Wyo. Rev. Stat. Ann. (Courtright, 1931) � 20(201).

12 Ohio Gen. Code Ann. (Page, Supp. 1935) � 10512-10.
13 Pa. Stat. (Purdon, 1936) tit. 1, � 1.
11 Ga. Code (1933) � 74-404; Iowa Code (1935) � 10501-b2; Mass. Gen. Laws

(1932) c. 210, � 5A; Minn. Stat. (Mason, 1927) � 8625; N. M. Stat. Ann.
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states Iowa, Massachusetts, Minnesota, New York, North Dakota,
Ohio, Rhode Island and Wisconsin permit the reduction of the period
or waiver of the requirement by the court for good cause shown. New

Mexico allows the reduction of the period, but it may not be waived

entirely. In six other states the same end is accomplished, but in a

different way. Under the laws of Alabama, Arizona, Delaware and

Virginia 16 the court is allowed to make only an interlocutory decree

which is revocable for cause within one year. In North Carolina 16 the

court may tentatively approve the adoption and give the custody of

the child to the petitioner, but must wait at least one year after tenta
tive approval before entering a final order. By the requirements of

the Vermont law, the adoption proceeding is pending before the court

for at least one year and is subject to annulment for good cause at any
time within the year.17
While the majority of the old laws simply provided for the consent

of the natural parents of the child, the more modern statutes have dis

pensed with their consent in many situations. Thus, Alabama 18

Iowa,19 Washington 20 and Wisconsin 21 do not require the consent of

the parent who has been deprived of the custody of the child by order
of the court. Alabama,22 Michigan,23 Washington 24 and Ohio25 dis

pense with consent of the parent who has abandoned his child or

otherwise failed to support and provide for it for any length of time.

Moreover, by the new statutes the consent of the child is required,
though the age at which consent is required varies from ten years in

Michigan 26 and North Dakota,27 to seventeen years in Louisiana.28
At present all the states but Arkansas, Florida, Indiana, Kansas, Ken-

(Courtright, 1929) � 2-108; N. Y. Dom. Rel. Law, � 112; N. D. Comp. Laws Ann.
(Supp. 1925) � 4446; Ohio Gen. Code Ann. (Page, Supp. 1935) � 10512-20; R. I.
Gen. Laws (1926) c. 852 � 5; S. D. Comp. Laws (1929) � 208; Wis. Stat. (1935)
� 322.02; Wyo. Rev. Stat. Ann. (Courtright, Supp. 1934) � 20-217.

16 Ala. Code Ann. (Michie, Supp. 1936) � 9302; Ariz. Rev. Code Ann. (Court-
right, Supp. 1936) � 123; Del. Rev. Code (1935) � 3551; Va. Code (Michie, 1936)
� 5333.
is N. C. Code Ann. (Michie, 1935) � 191(5).
" Vt. Pub. Laws (1933) � 3332.
is Ala. Code Ann. (Michie, Supp. 1936) � 9302.
� Iowa Code (1935) � 10501-b3.
20 Wash. Rev. Stat. Ann. (Remington, 1932) � 1697.
21 Wis. Stat. (1935) � 322.04.
22 Ala. Code Ann. (Michie, Supp. 1936) � 9302.
23 Mich. Comp. Laws (Mason, Supp. 1935) � 15952.
2* Wash. Rev. Stat. Ann. (Remington, 1932) � 1697.
2= Ohio Gen. Code Ann. (Page, Supp. 1935) � 10512-11.
2� Mich. Comp. Laws (Mason, Supp. 1935) � 15952.
27 N. D. Comp. Laws Ann. (Supp. 1925) � 4444.
28 La. Gen. Stat. Ann. (Dart, 1932) � 4827.
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tucky, Nevada, North Carolina, South Carolina and Tennessee require
the consent of the child at some age or other.
The new laws regulating adoption differ from the old ones in not

simply stating in all-inclusive language that the child shall be the heir
at law of the adoptive parents, but most of them, like the laws of
Massachusetts, provide that the child shall inherit from the adopting
parents as though born to them in lawful wedlock, but from no other
of the kindred of the adopting parents.29 His right of inheritance
from his natural parents is left intact, and on his death intestate with
out issue or spouse, the property that he has inherited from the na

tural parents as well as that inherited from the adoptive parents
descends to the heirs of his natural parents. Other states, like Iowa,30
provide in their laws that the reciprocal rights and duties of parent
and child, including those of unrestricted mutual inheritance, are cre

ated by the act of adoption. The enactments, on the whole, are so

diversified as to defy classification or grouping, and for the rules pre
vailing in each state, the statutes of that state must be consulted.
Another noteworthy feature of many of the new statutes is the

requirement that the records of the adoption proceedings be kept
sealed and closed to public inspection. This is obviously for the pro
tection of both child and adopting parent from the results that might
befall should the information fall into the hands of unscrupulous
persons. The laws of Alabama,31 Arizona,32 California,33 Minnesota,34
North Dakota,35 and Wisconsin,36 make the records available only to

parties to the proceeding, their attorneys, and in special cases, to

representatives of the state welfare department. The Pennsylvania
Statute 37 allows the judge at his discretion to withhold the papers in

adoption cases from public inspection. New York requires that all
records be sealed and makes them available to inspect only on order
of the court.38

By the new adoption law 39 the District of Columbia takes its place
with the states having the modern type of adoption law. By the terms

2� Mass. Gen. Laws (1932) c. 210, � 7.
so Iowa Code (1935) � 10501-b6.
31 Ala. Code Ann. (Michie, Supp. 1936) � 9302.
32 Ariz. Rev. Code Ann. (Courtright, Supp. 1936) � 123.
33 Cal. Civ. Code (Deering, Supp. 1935) � 226.
34 Minn. Stat. (Mason, 1927) � 8632.
38 N. D. Comp. Laws Ann. (Supp. 1925) � 4446.
38 Wis. Stat. (1935) � 322.06.
37 Pa. Stat. (Purdon, 1930) tit. I, � 4.
38 N. Y. Dom. Rel. Law � 113.
38 Pub. L. No. 370, 75th Cong., 1st Sess. (Aug. 25, 1937), U. S. C. (Current

Service, 1937) 765.
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of the old act 40 the consent of the petitioner's spouse to the adoption
was not required, while in the new system the spouse of the petitioner
must join in the petition or else the petition will be dismissed. The
old act did not designate what must be set out in the petition, but
the new act requires that the petition state the name, age, race, oc

cupation, and address of natural parents, when known, and of the

petitioner, whether the petitioner is married or single, age and sex

of the adoptee, property owned by the adoptee, and also such other
facts as the court may think proper and require.
The old act provides that " if the judge shall find, upon hearing of

the petition, that the petitioner is a proper person to have custody of
the child ... he shall enter an order on the records of the court legal
izing such adoption. . . ." 41 The procedure under the new act differs
greatly from that prescribed in the old act, in that,, if the adoptee is
under twenty-one years of age, upon receipt of the petition the court
shall issue an order to the Board of Public Welfare to verify the alle
gations of the petition, and to make a thorough investigation for the
purpose of ascertaining if the adoptee is a proper subject for adop
tion and if the home of the petitioner is a suitable one for the adoptee.
The Board is required to report its findings with recommendations
to the court within a period not in excess of sixty days. An exception
is made in the case where an investigation has already been made by
a recognized religious or fraternal organization, having under its care

minors for adoption, no part of the net earnings of which inures to
the benefit of any private shareholder or individual, and if such or

ganization appears in the proceeding and reports to the court the
results of its investigation and its recommendations with respect to
the adoption.
Under the old system prior to the adoption of the new act the

consent of the parents, or surviving parent, or guardian of the adoptee
was necessary, with no exceptions provided for. Now it is necessary
that the adoptee consent, if he or she is fourteen years of age or over,
as well as the natural parents or adoptive parents by a previous adop
tion, if living. But the consent of the father of an adoptee born out
of wedlock shall not be necessary unless he has acknowledged the
adoptee and contributed voluntarily to its support. However, the
new act makes an improvement over the old act in dispensing with
the consent of parents in the following situations: (1) where after
such notice as the court shall direct it shall appear that such person
or persons cannot be located; (2) where they have been permanently
deprived of custody of the adoptee by court order; (3) where it shall
appear to the court that they have abandoned the adoptee and volun-

4� D. C. Code (1929) tit. 15, � 1.
� Ibid.
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tarily failed to contribute to his or her support for a period of at
least one year next preceding the date of the filing of the petition;
(4) where investigation has shown to the satisfaction of the court

extraordinary cause why such consent should be dispensed with. In

any case where the adoptee is over the age of twenty-one only his con

sent and that of his or her spouse is necessary.
With respect to the provisions for the right of inheritance as be

tween adoptor and adoptee, the new law is much more specific than
the old. By the old law the child was simply made the heir at law of
the petitioner, as if he had been born to the petitioner. The new act
more particularly describes the reciprocal rights as between adoptee
and petitioner by providing that the decree shall establish the rela
tion of natural parent and child between adoptor and adoptee, for all
purposes including mutual rights of inheritance and succession as if
the adoptee were born of the adoptor, except that adoptee shall not
inherit from collateral relatives of, or the parents of, the adoptor,
although such collateral relatives and parents of adoptor shall have
the right of inheritance from adoptee. All rights and duties, including
those of inheritance and succession between adoptee, his or her natural
parents, their issue, and collateral relatives are cut off. However,
to meet the case where one of the natural parents is the spouse of
the petitioner, it is provided that, in such a case, the rights and rela
tions as between the adoptee, such natural parent, and his or her

parents and collateral relatives, including mutual rights of inheritance
and succession, shall in no way be altered. It may be noted in passing
that the provision that the ' adoptee shall not inherit from parents
of the adoptive parents or their collateral relatives is only the enact
ment into statute of the rule laid down by the Court of Appeals of
the District of Columbia in interpreting the old statute.42
In addition to the foregoing provisions the new law requires that

the court be satisfied : (a) that the adoptee is physically, mentally,
and otherwise suitable for adoption by the petitioner; (b) that the

petitioner is fit and. able to give the adoptee a proper home and educa
tion; and (c) that the change will be beneficial to the adoptee. But the
three most important additions made by the new law are requirement
of residence, the provisions for the secrecy of records, and the stipula
tion that the child shall live with the adoptive parents for at least six
months before the decree shall be final. Strangely, the old law was

silent on the question of residence of petitioner ; but the new law re

quires that the petitioner be either a legal resident of the District or
have resided therein for a year. Also, by the provisions of the new

statute, during the pendency of the proceedings the papers therein
shall be open to inspection only by the parties to the suit, their at-

Shoemaker v. Newman, 65 F. (2d) 208 (App. D. C. 1933).
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torneys, and representatives of the Board of Public Welfare. After the
decree is made final the court is to send a notice thereof to the Bureau
of Vital Statistics of the Health Department where a new birth certifi
cate is to be issued in the new name of the adoptee and the old one sent
to the court. There the old birth certificate, together with all the other

papers in the case, is to be sealed and filed in the records of the court.
After being sealed the records are open to inspection only upon the
order of the court. Ordinarily, the act requires that the adoptee live
with the adoptor for at least six months prior to the filing of the
petition. If, however, it appears to the court to be in the best in
terests of the adoptee, the court may enter an interlocutory decree
which shall by its terms become final on the completion of the six
months residence. The Board of Public Welfare is empowered to visit
the adoptee at intervals during the six months period, if such appear
advisable.
The enactment of these new laws has been a part of a movement to

protect the welfare of the child. This movement has been very marked
along the lines of compulsory education, regulation of child labor, and
safeguarding of child health. But in addition to the protection that
the new laws afford the child, they are also intended to protect the
adopting parent from the possibility of taking into his care a child,
mentally deficient, diseased, or with other latent defects. To this end
the recent acts do not use minutely drawn statutory provisions but
rather a wide grant of power to administrative bodies staffed with
workers trained in the investigation of problems of neglected and
destitute children, whose recommendations are to act as an aid and
guide to judicial action.

.
The enactment of the new statutes was apparently inspired by the

attitude of the judges, who believing that all adoptions were good ones,
sanctioned them as a matter of course, as they were entitled to do
under the broad grant of discretionary power given them by the older
statutes. Thus it is obviously the purpose of the new statutes to secure

the interests of adopted children, adoptive parents, and of society as

a whole by restrictions which will prevent such misuse of judicial
discretion.
In passing to a discussion of the jurisdictional aspects of adoption

it must be recognized that adoption implies the changing of a status.43

Therefore, according to the general rule of conflict of laws, that status
is governed by the law of the domicile.44 If all the parties concerned
have their domicile in one state that state unquestionably has juris
diction, and an adoption there in accordance with the required pro-

� Stearns v. Allen, 183 Mass. 404, 67 N. E. 349 (1903).
** 1 Beale, Conflict of Laws (1935) 174.
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cedure will create the relation of adoptive parent and adoptive child
which will be recognized in all other jurisdictions.45 Also, an adoption
at the domicile of the child through the voluntary acts of the adopting
parents performed there has been held valid both in the state of adop
tion 48 and elsewhere 47 even though the adopting parents had no

domicile in the state where the adoption was accomplished. The origi
nal status of the child is inherent in the relation of parent and child
and needs no legal transaction to bring it into being.48 It is this status
that is destroyed by adoption, along with all the other incidents of the
relation of parent and child. Thus, in conformity with the rules of
conflicts of laws it would seem that the state of domicile of the parent
has the proper authority to decree an adoption. But it has been held
that a state other than the domiciliary may make the decree. In the
case of Stearns v. Allen the court said " The natural parents of the
child should be considered, and their natural rights should be carefully
guarded, but their rights are subject to regulation by the state, and
if these come into conflict with the paramount interests of the child,
it is in the power of the state, by legislation, to separate children from
their parents when their interests and the welfare of the community
require it." 49 In this case the court held that if the child were actually
dwelling in the state, although his father's domicile was elsewhere,
the statemight just as well provide for him by adoption as in any other

way, and that, although the status of the natural parent in relation to
the child is affected by the adoption, the jurisdiction which gave the
right to decree adoption was the jurisdiction over the adopting parents
and over the child, the parties whose status was directly decreed.
Other courts have also held that jurisdiction was had if the child was

in court 50 and this would appear to have been the view adopted by
Congress in the present Act, since there is no provision requiring that
the domicile of the child be in the District of Columbia in order that
the District Court of the United States for the District of Columbia
have jurisdiction to hear a petition. The rights of the parent are re

garded as sufficiently protected if he, or she, is given reasonable notice

46 McNamara v. McNamara, 303 111. 191, 135 N. E. 410 (1922) ; Shick v. Howe,
137 Iowa 249, 114 N. W. 916 (1908) ; Finley v. Brown, 122 Tenn. 316, 123 S. W.
359 (1909).

40 Wolf's Appeal, 13 Atl. 760 (Pa. Sup. Ct. 1888).
47 Van Matre v. Sankey, 148 111. 536, 36 N. E. 628 (1893) ; Succession of Cald

well, 114 La. 195, 38 So. 140 (1905) ; Fisher v. Browning, 107 Miss. 729, 66 So. 132

(1914).
48 Porter v. Powell, 79 Iowa 151, 44 N. W. 295 (1890).
49 Stearns v. Allen, 183 Mass. 404, 408, 67 N. E. 349, 351 (1903), cited supra

note 43.
�� Woodward's Appeal, 81 Conn. 151, 70 Atl. 453 (1908) ; Hopkins v. Gifford,

309 111. 363, 141 N. E. 178 (1923).
5



128 The Georgetown Law Journal [Vol. 26

by publication of the pendency of the proceedings and an opportunity
to be heard. This is all that is required in the new law to divest the
natural parent of his rights concerning the child.
As to the adopting parent, his status is materially altered also. Prior

to the adoption proceedings he owed no duty of parenthood to the

child, but thereafter arose the duties and rights incident to the new

relationship. Therefore, according to the law of conflicts the state
of his domicile has jurisdiction. Yet the states are widely divided upon
this point, some requiring a residence in the state of adoption, some re
quiring at least a temporary residence, and still others having no re

quirement of residence. The act under discussion provides that the
court has jurisdiction if the petitioner is a legal resident of the District
of Columbia, or has actually resided there for at least one year, thus
placing the District of Columbia in both of the first two classes.
By the adoption proceedings the status of the natural parents is so

changed that legally they become as strangers to the adoptee.51 Thus
the only apparent explanation of the policy of some courts in allowing
the adoption of children whose parents are domiciled elsewhere 52 is
the altruistic attitude of the courts and their failure to recognize the
dire results which might attend wholesale adoption.
In addition to the child, the natural parents and the adopting par

ents there are two other parties having a substantial interest in the
adoption proceedings. They are the community in which the child had
his domicile, and the community in which the child is to have his domi
cile subsequent to the adoption. The former has an interest in securing
a suitable home for the child, wherein is involved the problem of de
termining the fitness of the adopting parents to fill their proposed role.
To determine this fact the court must know something about the peti
tioners, their character, their motive in desiring the adoption, and
their ability to give the child the proper care and education. To acquire
an accurate knowledge of these facts the court must interview wit
nesses acquainted with the petitioner, not only those brought in by
him to testify, but also those whose interest may be more impersonal
or who may be acquainted with facts which the petitioner does not
wish to have known. The court's only means of obtaining the desired
witnesses is by means of service of process, and if the petitioner lives
in another state this process would be powerless to reach them. In
such a case the court would have to issue its decree without a full
knowledge of the facts, and consequently, without full assurance that
such adoption was to be to the best interests of all. The new Act, mak
ing mandatory an investigation by the Board of Public Welfare, pre-

� Mitchell v. Brown, 18 Cal. App. 117, 122 Pac. 426 (1912).
"Stearns v. Allen, 183 Mass. 404, 67 N. E. 349 (1903), cited supra notes 43

and 49.
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vents any such situation arising in the courts of the District of Co
lumbia, for the petitioner is required to have been a resident of the
District for at least one year.
The interest of the state in which the child will have his domicile is

no less strong, since it must assume the risk of maintaining the adoptee
should he be neglected, ,and upon it would fall any deficiency in care,
education, or upbringing of the child. Another and possibly even more

important concern of this state is the heredity of the child. It will
quite naturally seek to exclude the off-spring of undesirables whose
bad tendencies might be inherited. The thorough investigation re

quired by the new Act would seem to protect the interest of any state
to which the adopting parents might later remove with the adoptee
in their custody.
The status of a person is to be ascertained by the law of the state

which creates that status, when, in the state in which it is called into

question, there exists no avowed rule or policy prohibiting the recogni
tion of the status.63 Since all states now have adoption statutes, all
recognize the status when created properly in another state. The rec

ognition of the status is a question which most frequently arises with

respect to inheritance of property by the adoptor or the adoptee. It is
within the power of the legislature to confer the right of inheritance
upon adopted children and adopting parents,64 and it has been held
that the legislature may authorize any person to adopt the child of
another so as to make him his heir without the consent of the natural

parents, as such provision is within the power of the legislature to

enact a statute of descent.55 In Hood v. McGehee 56 the Supreme Court
of the United States held that Alabama was the sole judge of the
devolution of Alabama land by descent. To inherit property as heir
an adopted child must show two things ; first, that he has been legally
adopted, and second, that the laws of the states concerned allow him to
take as heir, i. e., where realty is involved, that the law of the state
in which the land is situated permits one having such a status to take
the property,57 or where personalty is involved,68 that the law of the
domicile of the deceased allows such a distribution.59 Where the state
of the adoption places a limitation upon the powers of inheritance

Simpson v. Simpson, 29 Ohio Cir. Ct. (N. S.) 503 (1906) ; Melvin v. Martin,
18 E. I. 650, 30 Atl. 467 (1894).
�In re Enyart's Estate, 116 Neb. 450, 218 N. W. 89 (1928).
05 In re Clements, 78 Mo. 352 (1883).

237 U. S. 611 (1915).
� McLean v. McLean, 92 Kan. 326, 140 Pac. 847 (1914) ; Colvin v. Jones, 194

Mich, 670, 161 N. W. 487 (1917).
58 Colvin v. Jones, 194 Mich. 670, 161 N. W. 487 (1917); Anderson v. French,

77 N. H. 509, 93 Atl. 1042 (1915).
59 Eoss v. Eoss, 129 Mass. 243 (1880) ; Finley v. Brown, 122 Tenn. 316, 123 S. W.

359, 25 L. E. A. (N. S.) 1285 (1909).
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such a limitation is inoperative elsewhere, and the adoptee may inherit
according to the local laws of inheritance.60 Hence, it is clear that the
provisions of the new Act regulating inheritance by adopted persons
have effect only as regards property situated in the District of Co
lumbia and are no restrictions on the right of the adoptee to inherit
in other states according to the laws of those states.
As to the constitutionality of the act itself, there seems to be no ques

tion. The subject of adoption has always been in the hands of the

legislature,61 and statutes relating to it have been uniformly held to
be constitutional, except where they did not comply with a provision
of the state constitution,62 or where they interfered with vested
rights.63 Upon the point of notice and consent of interested parties,
however, there would seem to be some controversy. Unless a person
has forfeited his rights in relation to his child by some misconduct,
it is generally held that he is entitled to notice of the proceedings, and
in the absence of such notice, the proceedings are invalid as against
such parent.64 In the new Act for the District of Columbia provision
is made for giving notice to all parties to the proceedings who do not

appear and give consent to the adoption, by means of a rule requiring
such notice with a copy of the petition attached. In case a party is

beyond the jurisdiction of the court notice may be given by publica
tion. There would seem to be no question but that the provisions re

specting notice to the parties are adequate to protect any rights that
they may have, and afford no grounds for attacking the constitution
ality of the statute. It is interesting to note in passing that in Massa
chusetts if written consent of the parents of a child sought to be
adopted is not submitted with the petition, notice to the parents, or
representatives, of the child must be ordered by the court,65 and with
out such notice it has been held that the adoption is void and not merely
voidable.66 The fact that a parent entitled to notice was not notified
of the proceedings does not render such proceedings subject to attack
by the parties thereto or their privies.67
Although parental consent lies at the foundation of the original

idea of adoption, it has been held that parents " have no inherent right
of property in their minor children, of which they can in no way be

60 Anderson v. French, 77 N. H. 509, 93 Atl. 1042 (1915); Calhoun v. Bryant,
28 S. D. 266, 133 N. W. 266 (1911).
si In re Thompson's Adoption, 290 Pa. 586, 139 Atl. 737 (1927).
82 People v. Congdon, 77 Mich. 351, 43 N. W. 986 (1889).
88 Sewall v. Roberts, 115 Mass. 262 (1874).
84 Keal v. Rhydderck, 317 111. 231, 148 N. E. 53 (1925) ; Hersey v. Hersey, 271

Mass. 545, 171 N. E. 815 (1930) .

8� Stearns v. Allen, 183 Mass. 404, 67 N. E. 349 (1903).
88 Furgeson v. Jones, 17 Ore. 204, 20 Pac. 842 (1888).
87 Slattery v. Hartford-Connecticut Trust Co., 254 Mich. 671, 236 N. W. 902

(1931).
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deprived without their consent." 68 The following illustrations will
serve to show that the exemptions contained in the new Act wherein
the consent of parents is dispensed with have each been upheld as de

priving the parents of no vested rights. Thus a statutory provision
making unnecessary the consent of a parent whose residence is un

known has been upheld as valid.69 Mere divorce or separation is not
sufficient grounds to dispense with notice, and the consent of the parent
having custody of the child is not sufficient to sustain the proceeding as

against the parent not consenting thereto, who had no notice thereof.70
However, where the custody has been awarded to one person by an

absolute order, the jurisdiction of the divorce court is terminated and
no notice to the offending party is necessary.71 A like rule prevails
where the parents, or parent, has been deprived of the custody of
the child for delinquency 72 or abandonment.73 The consent of the

parents, moreover, is not necessary in the presence of unusual cir
cumstances if the best interests of the child requires adoption.7*
In closing it is proper to notice the construction placed upon adop

tion statutes by the courts of the different states. Since such statutes
are in derogation of the common law, many courts have insisted that

they be strictly construed. Thus the Supreme Court of Arkansas in the
case of Norris v. Dunn 75 refused to recognize the validity of an at

tempted adoption in Arizona on the ground that the facts giving the
court jurisdiction did not appear on the face of the record of the adop
tion proceeding. Other courts, including the Supreme Court of Michi
gan 76 are not so strict in demanding adherence to the letter of the
statute. Like the Michigan Supreme Court the Illinois Supreme Court
demands "

a substantial compliance with the provisions of statutes

conferring jurisdiction, but the construction of such statutes is not
to be so narrow or technical as to defeat the intention of the acts, or
the judicial results, where all material provisions of the statutes have
been complied with." 77 The construction that will be given the new

Act by the courts of the District of Columbia will have to be disclosed
in the future. q p q�q

A. E. B.
Purinton v. Jamrock, 195 Mass. 187, 80 N. E. 802 (1907).

89 Taylor v. Collins, 172 Ark. 541, 289 S. W. 466 (1927).
to Willis v. Bell, 86 Ark. 473, 111 S. W. 808 (1908).
7i Younger v. Younger, 106 Colo. 377, 39 Pac. 779 (1895).
72 Egoff v. Madison County, 170 Ind. 238, 84 N. E. 151 (1908).
73 Sullivan v. People, 224 111. 468, 79 N. E. 695 (1906) ; Child Saving Institute v.

Knobel, 327 Mo. 609, 37 S. W. (2d) 920 (1931).
7* In re Clough, 28 Ariz. 204, 236 Pac. 700 (1925).
7= 184 Ark. 511, 43 S. W. (2d) 77 (1921).
78 Slattery v. Hartford-Connecticut Trust Co., 254 Mich. 671, 236 N. W. 902

(1931).
77 Hopkins v. Gifford, 309 111. 363, 141 N. E. 178 (1923).



NOTES
Is a Corporation Always Entitled to

" Due Process of Law " ?

That a corporation is a
"
person

" within the meaning of the Four
teenth Amendment, so far as it forbids a deprivation of " property "

without due process of law, is now undoubted.1 In fact, as early as

1873, less than five years after the Fourteenth Amendment was

adopted, a corporate plaintiff contended that a Louisiana law con

ferring on a particular company the exclusive right to maintain a

slaughter-house in New Orleans deprived it of " property " in viola
tion of the due process clause of that Amendment.2 The Court, while
observing that the due process argument had not been "much
pressed ",3 evidently saw nothing anomalous in the fact that corpora
tions along with natural persons were claiming the protection of that
amendment.4
The tacit assumption among lawyers of the post-civil-war period

that corporations were
"

persons
" entitled to the protection of the

Fourteenth Amendment is further evidenced by the manner in which
this doctrine was first " passed upon

" by the Supreme Court. In
1886 counsel for the defendant in the case of Santa Clara County v.

Southern Pacific Railroad 6 had contended in their brief that " Cor
porations are persons within the meaning of the Fourteenth Amend
ment ". But before oral argument Chief Justice Waite stated from the
bench that the Court did not wish to to hear argument on that issue
because all of the justices were of the opinion that corporations were

so protected.6 Although this point is not touched upon in the written
1 Santa Clara County v. Southern Pacific R. R., 118 U. S. 394 (1886) ; Pembina

Consolidated Silver Mining Co. v. Pennsylvania, 125 U. S. 181, 189 (1888) ;
Missouri Pacific R. R. v. Mackey, 127 U. S. 205, 209 (1888) ; Minneapolis & St.
Louis Ry. v. Beckwith, 129 U. S. 26, 28 (1889) ; Home Insurance Co. v. New York,
134 U. S. 594, 606 (1890) ; Charlotte, M. & C. R. R. v. Gibbes, 142 U. S. 386, 391
(1892) ; Covington & Lexington Turnpike Co. v. Sandford, 164 U. S. 578, 592
(1896) ; Gulf, Col. & Santa Fe R. R. v. Ellis, 165 U. S. 150, 154 (1897) ; Smyth v.

Ames, 169 U. S. 466, 522 (1898) ; Lake Shore, Mich. & S. R. R. v. Smith, 173 U. S.
684, 690 (1899) ; Kentucky Finance Corporation v. Paramount Auto Exchange
Corporation, 262 U. S. 544, 550 (1923) ; Louis K. Liggett Co. v. Baldridge, 278
U. S. 105, 111 (1928).

2 The Slaughter-House Cases, 16 Wall. 36 (U. S. 1873).
3 Id. at 80.
4 The suits in the Slaughter-House Cases were filed by butchers " acfeng some

times in combinations, in corporations, and companies, and sometimes by them
selves ", 16 Wall. 36, 43 (U. S. 1873).

5 118 U. S. 394 (1886).
8 Id. at 396.
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opinion of the Court, inasmuch as the decision turned on another
matter, the Santa Clara County case is generally cited by the Court
and by text writers 7 as establishing the principle that a corporation
is a

"

person
" whose " property " is protected by the due process

clause. Subsequent cases affirming that doctrine are legion.8
But is the " life " and " liberty " of a corporation also within the

protection of the Fourteenth Amendment? If a corporation is a

"person" whose "property" is protected, need it follow from the
language of the amendment, namely that no state " shall deprive any
person of life, liberty, or property without due process of law ", that
a corporation is a

"

person
" for the other purposes of this clause ?

Or are the words " life " and " liberty " peculiarly applicable to the
rights which only natural persons may enjoy? The Court itself has
upon occasion made the broad statement that " a corporation is a per
son within the protection of the Fourteenth Amendment ",9 thereby
justifying the inference that the " life " and the " liberty ", as well
as the " property ", of a corporation are protected by the due process
clause. While these statements of the Court have usually been by
way of dicta or by generalizations broader than the actual decision
in the case in which the language was used, they would be highly
persuasive but for the fact that the Court itself has in several decisions
held that the " liberty " guaranteed by the Fourteenth Amendment
is the liberty of natural, not artificial persons.
This limitation on the words " liberty " and "

person
"
was first

laid down in Northwestern Life Insurance Co. v. Riggs,10 a unanimous
decision delivered by Mr. Justice Harlan in 1906. The Missouri
statute involved in that case cut off any defense by a life insurance
company, based upon false and fraudulent statements in the appli
cation, unless the matter misrepresented actually contributed to
the death of the insured. By the terms of the contract involved in
that case the parties had agreed that all statements in the applica
tion were

" material to the risk ", the insured warranting his answers

to be full, complete, and true. The insurance company contended
that the Missouri statute was invalid: (1) because it broadened the

liability of the company, thereby depriving it of " property " without
due process of law, and (2) because the statute interfered with
freedom of contract, thereby depriving it of " liberty " without due
process of law. Justice Harlan dismissed the first objection by holding
that the Missouri statute was well within the police power of a state.
The Court, by the same line of reasoning, could have disposed of the

7 E.g., 3 Willoughby, Constitutional Law (2d ed. 1929) 1682.
8 For a partial list, see cases cited supra, note 1.
s Gulf, Col. & Santa Fe R. R. v. Ellis, 165 U. S. 150, 154 (1897).
10 203 U. S. 243 (1906).
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second objection, but instead it refuted the latter contention of the
insurance corporation by saying that the liberty referred to in the
Fourteenth Amendment " is the liberty of natural, not artificial
persons 'V1
In Western Turf Association v. Greenberg,12 decided a year later,

Justice Harlan in another unanimous opinion reiterates this same

doctrine. In that case the appellant, who was the defendant below,
conducted a race track in California. A statute of that state made it
unlawful for a person or corporation operating such an establishment,
and certain other places of amusement, to refuse admission to any

person over 21 years of age who presented a ticket of admission ac

quired by purchase, if such person was not boisterous, under the in
fluence of liquor, or lewd in his conduct. The plaintiff, one Greenberg,
had been ejected by defendant for selling a form chart at the track,
the defendant having previously granted that privilege to another
person. Greenberg sued for damages and recovered a $1,000 judgment
in the court below. The contention of the defendant corporation that
the California statute deprived it of "liberty" of contract was said
to be without merit, " for, the liberty guaranteed by the Fourteenth
Amendment against deprivation without due process of law is the

liberty of natural, not artificial persons ",13 Here again the Court,
instead of stating that "liberty" of contract is subject to the police
power of the state, preferred to ground its decision on the fact that
the defendant was a corporation, and thus incapable of invoking the
" liberty " provision of the Fourteenth Amendment.
This restriction on the Constitutional rights of a corporation was

next reaffirmed in Pierce v. Society of Sisters, and Pierce v. Hill
Academy, cases argued and decided at the same time.1* While the
facts of those cases are familiar to all students of constitutional law,
attention should be called to the fact that the validity of the Oregon
school law requiring children to attend the public schools was attacked
in both cases by a corporate plaintiff.15 Counsel for Pierce, the then
Governor of Oregon, emphasized this fact in their briefs, and further
pointed out that appellees had no right to test the constitutionality

11 Id. at 255. This language, it is true, has a Delphian ambiguity. The Court's
statement considered by itself might mean that the quantum of liberty protected by
the Fourteenth Amendment is the quantum which a natural person possesses,
not the quantum which a corporation might possess (assuming that the latter has
a greater capacity for liberty) . But such a construction would make the language
pointless in the case in which it was used. The insurance corporation was merely
claiming the same

" liberty " of contract which an individual enjoys, no more

and no less. Its claim was rejected because it was an
" artificial person ".

"204 U. S. 359 (1907).
" Id. at 363.
"268 U. S. 510 (1925).
is Id. at 531, 532.
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of a law merely because it might affect the " liberty " of other persons,
i. e., the liberty of parents and guardians to direct the upbringing
and education of children under their control.10 The Court took note
of appellant's contention, as the following statement from the opinion
indicates :

"Appellees are corporations and therefore, it is said, they cannot claim for
themselves the liberty which the Fourteenth Amendment guarantees. Accepted
in the proper sense, this is true. Northwestern Life Ins. Co. v. Riggs, 203 U. S.

243, 255; Western Turf Association v. Greenberg, 204 U. S. 359, 363. But they
have business and property for which they claim protection. These are threatened
with destruction through the unwarranted compulsion which appellants are ex

ercising over present and prospective patrons of their schools. And this Court
has gone very far to protect against loss threatened by such action." 17

Mr. Warren has summed up the rationale of the Oregon School Law
Cases in this fashion : ". . . as no parent was involved as a party to
the case, and as the only parties were corporations, and as the Court
had previously held that a corporation could not claim protection for
' liberty ' under the Fourteenth Amendment, the Court proceeded to
decide the case on the ground that property of the corporations was

threatened with restraint and interference ' without due process of
law 7 ",18 In other words, while a corporation is not entitled to
" liberty ", it is entitled to " property ", and the Court will give to the
word " property " a. connotation sufficiently broad to protect corporate
franchises, charters, good will, going concern values, right to conduct
or carry on a business, etc., etc.
With the Court willing to consider such interests, tangible and

intangible, vested and prospective, as " property " rights, corporations
have found it unnecessary, at least until recent years, to have recourse

to the word " liberty ". The question whether the Fourteenth Amend
ment protects the " liberty " of artificial persons would, in fact, be

largely academic, but for a recent construction which the Supreme
Court has placed on

" liberty " and " due process of law ", as used in
that amendment. In the last decade the Supreme Court has com

pletely overruled the statement made fifteen years ago in an opinion
written by Justice Pitney that " neither the Fourteenth Amendment
nor any other provision of the Constitution of the United States im

poses upon the States any restrictions about ' freedom of speech '
or

the ' liberty of silence ' 'V0 Beginning with the Gitlow case in 1925,20

� Brief for Appellant, pp. 35-36, Pierce v. Society of Sisters, 268 U. S. 510, 511
(1925).
"268 U. S. 510, 535 (1925).
18 Charles Warren, The New " Liberty " Under the Fourteenth Amendment

(1926) 39 Harv. L. Rev. 455. See also Note (1925) Va. L. Rev. 146.
� Prudential Insurance Co. v. Cheek, 259 U. S. 530, 543 (1922).
2" Gitlow v. New York, 268 U. S. 652, 666 (1925).
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first by way of assumption and later by actual holding, the Court has

repeatedly held that many of the fundamental guarantees of the first

eight amendments (which operate only as limitations on the Federal

Government), are now included within the "liberty" provision of
the Fourteenth Amendment, and hence secure against state encroach
ment. For example, "liberty" now includes freedom of speech,21
freedom of press,22 the right of assembly,23 and presumably the right
to worship according to the dictates of one's conscience.
These rights are "liberty" and not "property" rights. While a

general censorship law might affect the property rights of a news

paper, a limited attempt at censorship, e. g., a law forbidding editorials
attacking policies advanced by government leaders, could hardly be
challenged as an interference with " property " rights. It could only
be deemed invalid, because it deprived a person of " liberty " without
due process law. If the liberty of an " artificial person " is not within
the protection of the Fourteenth Amendment, as the Court has held
in the cases just discussed, could a metropolitan newspaper published
by a corporation challenge the validity of a state censorship law?
Could an incorporated theatre object to censorship of its educational
or newsreel features? Could a college object to a law forbidding the
teaching of evolution? Could an incorporated church challenge the
validity of a law abolishing morning prayer or high mass? Or must
such suits be brought by private individuals? And could a private in
dividual show sufficient interest in the content of a metropolitan daily
as to confer upon him a standing in Court?
These questions require an analysis of what the Court said and

more particularly what it did not say in its decision in Grosjean v.

American Press Co.2* That case involved the constitutionality of a

Louisiana license tax on the privilege of selling or charging for adver
tising in newspapers enjoying a circulation of more than 20,000 copies
per week. The amount of the tax was based on a per cent, of the
gross receipts from advertisements carried in such newspapers. The
American Press Co., Inc., sought to enjoin the collection of said tax,
contending that it deprived the plaintiffs of " liberty " without due
process of law, and deprived them of the equal protection of the
law.
Counsel for the appellant, the tax commissioner of Louisiana, argued

in their brief that " the liberty guaranteed by the Fourteenth Amend-

21 Gitlow v. New York, 268 U. S. 652 (1925) ; Whitney v. California, 274 U. S.
357 (1927); Stromberg v. California, 283 U. S. 359 (1931).

22 Near v. Minnesota, 283 U. S. 697 (1931); Grosjean v. American Press Co.,
297 U. S. 233 (1936).

23 De Jonge v. Oregon, 299 U. S. 353 (1937) ; Whitney v. California, 274 U. S.
357 (1927).
2*297 U. S. 233 (1936).
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ment against deprivation without due process of law is the liberty
of natural, not of artificial persons " and then pointed out that " the
appellees are corporations ". And, being corporations, they could not
of course claim the privileges and immunities guaranteed to citizens
by that Amendment.25
The Court's reply to these arguments is to be found in the following

paragraph of the opinion written by Justice Sutherland :

" Appellant contends that Fourteenth Amendment does not apply to corpora

tions; but this is only partly true. A corporation is not a 'citizen' within the

meaning of the privileges and immunities clause. Paul v. Virginia, 8 Wall. 168.
But a corporation is a

'

person
' within the meaning of the equal protection and

due process of law clauses, which are the clauses involved here. Covington &
Lexington Turnpike Co. v. Sandford, 164 U. S. 578, 592; Smyth v. Ames, 169
U. S. 466, 522." 28

With all due respect to the Court, the appellant did not contend that
the Fourteenth Amendment was not applicable to corporations. Ap
pellant merely argued that corporations are not " citizens " within the

meaning of the privileges and immunities clauses�a well-established
proposition, and that corporations are not " persons " whose " liberty "

is protected by the Fourteenth Amendment�a doctrine supported
by the Riggs, Greenberg, and Oregon School Law Cases. The two
decisions cited by the Court as establishing the proposition that a

corporation is a
" '

person
' within the meaning of the equal protection

and due process of law clauses " stand for a narrower doctrine,
namely, " that corporations are persons within the meaning of the
Constitutional provisions forbidding a deprivation of property with
out due process of law, as well as a denial of the equal protection of
the laws ".2T

Thus, it will be seen, that the Supreme Court either misinterpreted
appellant's argument, or decided to ignore its earlier decisions re

specting the "liberty" of artificial persons. No one reading the

opinion would imagine that the Court had for a period of thirty years
refused to allow a corporation to claim protection of the " liberty "

provision of the due process clause. Without even mentioning these
earlier decisions, the Court makes the broad statement that a corpora
tion is a person within the meaning of the due process clause, and
permits the plaintiff corporation to challenge a state statute as depriv
ing it of "liberty" in violation of the Fourteenth Amendment. To
arrive at this result, the earlier decisions had to be ignored or

overruled. " Freedom of speech " could only be claimed as embodied

26 Brief for Appellant, p. 43, Grosjean v. American Press Co., 297 U. S. 233,
235 (1936).

2� Grosjean v. American Press Co., 297 U. S. 233, 244 (1936).
27 Covington & Lexington Turnpike Co. v. Sandford, 164 U. S. 578, 592 (1896)

(italics supplied).
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in the word " liberty ". It could not be deemed " property ". The
two per cent, license tax, qua tax, was not invalid. The tax was

objectionable, not because there was a deprivation of " property ", but
only because the tax interfered with the " liberty " of the press.
It seems, therefore, that the Court has sub silentio overruled those

decisions which held that the " liberty " guaranteed by the Fourteenth
Amendment is the liberty of natural, not artificial persons. In the
light of the decision in Grosjean v. American Press Co., it would seem

that the Court will now allow a corporation as well as a natural
person to challenge a law which unduly interferes with the funda
mental liberties included in the Fourteenth Amendment, even though
said law does not interfere with property rights.
This brings us to the last problem : if a corporation is a

"
person

"

whose " liberty " and " property " comes within the protection of the
Fourteenth Amendment, is it also a

"
person

" whose " life " is like
wise protected?
There is a dearth of judicial authority on this question whether a

corporation may contend that a state law is invalid because it de
prives the corporation of its " life " or corporate existence without
due process of law. Professor Burdick states that the word life " seems
clearly applicable to natural persons only ".28 Professor Willoughby,
on the other hand, believes that " the life of a corporation, that is, its
right to existence as a legal entity or person, is protected against
arbitrary destruction ".29
If the Court's language in Grosjean v. American Press Co.,30 is to

be taken with its full import, it would seem that a corporation may
hereafter contend that an arbitrary law requiring it to surrender its
charter and wind up its business deprives it of " life " without due
process of law. This would necessarily follow from the unqualified
language that a corporation is a

"
person

" within the meaning of that
clause.
Since the words " life ", " liberty ", and " property " have been con

strued to include almost the entire gamut of legal rights and jural rela
tionships, rights and relationships which to a great extent may be
possessed or enjoyed by artificial as well as by natural persons, there
seems to be no valid reason why a corporation should not be allowed
to invoke the entire due process clause of the Fourteenth Amendment.

V. L. W.

28 Burdick, The Law of the American Constitution (1922) 515.
29 3 Willoughby, Constitution (2d ed. 1929) 1683, citing Monongahela Navi

gation Co. v. United States, 148 U. S. 312 (1893). The Court in that case construed
the similar clause of the Fifth Amendment, and held that a corporate franchise
could not be taken for a public purpose without just compensation. Hence, the case

is not directly in point.
89 297 U. S. 233 (1936).



The Suit by the Unemancipated Child against His Parent

Courts in their treatment of suits by unemancipated children against
their parents for personal torts have displayed much inconsistency
and even more unsatisfactory reasoning. In the past decade, these
same courts have shown a new interest in this subject because of the
greater number of persons carrying automobile and liability insurance.
The lack of cases in the English Reports indicates that the action of
child against parent was unknown at early common law, although such
eminent writers as Eversley 1 and Cooley 2 have stated that there was

no express prohibition against such an action.
In the United States, the first adjudication on the point was in the

case of Hewellette v. George decided in 1891.3 In this case, the action
was for false imprisonment brought by a minor child against its
mother. The court denied relief on the grounds of public policy
saying :

" The peace of society, and of the families composing society,
and a sound public policy, designed to subserve the repose of families,
and the best interests of society, forbid to the minor child a right to
appear in court in the assertion of a claim to civil redress for personal
injuries suffered at the hands of the parent." 4

This doctrine of domestic tranquillity was followed in the extreme
case of Roller v. Roller 5 in 1905. The father had committed rape upon
his infant daughter and in a civil suit brought by her, the court refused
to recognize the action on the ground that " there is no practical line of
demarcation which can be drawn ".6

Using the Hewellette case as a basis of decision the courts of many
jurisdictions 7 have denied relief when the litigant stood in the child-

parent relationship neglecting to realize that there was no factual

similarity between the case they were deciding and the case they were
using for precedent.

1 " There is no rule at common law to prevent the child suing its parent in tort."
Eveksley, Domestic Relations (2d ed. 1896) 554.

2 " On principal there seems to be no reason why an action by a child for a tort

against a parent should not be sustained." Cooley, Torts (2d ed. 1888) m. 171.
368 Miss. 703, 9 So. 885 (1891).
*Id. at 711, 9 So. at 887.
6 37 Wash. 242, 79 Pac. 788 (1905).
6 These cases have been followed in Smith v. Smith, 81 Ind. App. 566, 142 N. E.

128 (1924) (assault) ; Miller v. Pelzer, 159 Minn. 375, 199 N. W. 97 (1924)
(deceit).
i Mesite v. Kirchstein, 109 Conn. 77, 145 Atl. 753 (1929) ; Goldstein v. Goldstein,

4 N. J. Misc. 711, 134 Atl. 184, (Sup. Ct. 1926) ; Sorrentino v. Sorrentino, 248
N. Y. 626, 162 N. E. 551 (1928) ; Small v. Morrison, 185 N. C. 577, 118 S. E. 12

(1923) ; Materese v. Materese, 47 R. I. 131, 131 Atl. 198 (1925) ; McKelvey v.

McKelvey, 111 Tenn. 388, 77 S. W. 664 (1903) ; Wick v. Wick, 192 Wis. 260, 212
N. W. 787 (1927).

139



140 The Georgetown Law Journal [Vol. 26

The North Carolina Supreme Court denied relief in a suit where a

child sued the parent and insurance company, saying :
" No greater

disservice could be rendered to any child than to teach its feet to

stray from the path of rectitude or to suffer its mind to be poisoned
by ideas of disloyalty." 8 An elaborate dissent was rendered by Chief
Justice Clark. The courts of Connecticut 9 and Wisconsin,10 in cases

involving the usual factual set-up with the insurance companies, the
real party defendants, have also refused recovery, again stressing
the public policy and domestic tranquillity doctrines. However, in the
Wisconsin case a vigorous and elaborate dissent was delivered by Mr.
Justice Crowhart in which he states that " the change of times and

practice of carrying insurance against civil consequences of negligence,
justifies modification of the common law rule." 11 Both the Connecticut
Court and the North Carolina Court recognized the right of the infant
to sue the. insurance company if the policy was of the type that per
mitted direct suit.12 Thus, these three courts, although admitting that
an action should be allowed where the reasons for the rule of public
policy and domestic tranquillity do not exist, stubbornly stick to form,
refusing to decide cases on basic facts.
The New Hampshire Court, in a courageous straightforward opin

ion 13 handed down in 1930, allowed recovery in an action by an

unemancipated son against father for injuries sustained while in the
parent's employ. In this case the father carried Workmen's Com
pensation Insurance and the court allowed recovery on the theory that
where ultimate liability has been transferred to a third party, the
rule of infants' disability does not apply.
In West Virginia, a recent case has also allowed recovery where a

sixteen year old unemancipated girl sued her father who by the negli
gent operation of a motor bus had injured her.' There also, the true

party defendant was the insurance company. The court in handing
down its decree stated :

" When no need exists for parental immunity
the courts should not extend it as a mere gratuity." 14

8 Small v. Morrison, 185 N. C. 577, 584, 118 S. E. 12, 15 (1923).
sMesite v. Kirchstein, 109 Conn. 77, 145 Atl. 753 (1929).
"Wick v. Wick, 192 Wis. 260, 212 N. W. 787 (1927).
" Id. at 263, 212 N. W. at 788.
12 " The assured could have obtained a policy of insurance which would have

given the infant a right to maintain an action against the indemnity company
without first suing the assured." 185 N. C. 577, 118 S. E. 15 (1923).
" If the terms of the policy were such that the child could proceed directly

against the insurer, there could be a recovery for injury caused by the father's

negligence." 109 Conn. 77, 145 Atl. 753 (1929).
"Dunlap v. Dunlap, 84 N. H. 352, 150 Atl. 905 (1930).
"Lusk v. Lusk, 113 W. Va. 17, 19, 166 S. E. 538, 539 (1932). Had the child been

emancipated, the decision would have been orthodox, since all jurisdictions recog
nize this type of action.
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The Canadian Courts have proved themselves more progressive
in granting relief to infants where insurance companies are involved,
holding, " however repugnant it may seem that a minor child should
sue his own father, it would be equally repugnant that a child injured
by his father's negligent act, perhaps maimed for life, should have no

redress for the damages he has suffered." 15

Several of the states have become more deeply mired in the mud of

inconsistency by allowing the infant to recover from the parents'
master, although denying the infant recovery from the parent even
where insurance was involved. The Connecticut Supreme Court, hold
ing no action to lie directly,16 has recognized the action against the
parent's master.17 Likewise, the Wisconsin Supreme Court, after
declaring no action can lie by an infant against his parent for tort,18
allowed recovery in a case brought by an infant against its parent's
master for negligence of the parent, holding " Public policy may ex

empt parent from action by the child directly against him for his

negligent acts, but does not exempt parent's employer or principal." 19

Yet, on closer examination of the question, there is more reason for
the doctrines of public policy or domestic tranquillity to apply in the
latter type of case than in a case where an insurance company is

involved, because in those instances the loss falls on the insurance

company finally. In the agency cases, although the loss falls on the
master or principal, they have recourse to the servant or agent;20
thus the infant's action is in substance one against the parent by way
of circuity.
The reasons advanced by the court in the several jurisdictions,

where this factual type of case has arisen, in denying the cause of
action are divided into five main classifications: (1) Possibility of
Succession 21 (however, as this is but a mere conjecture, the court
should not base their decisions on anything so remote) ; (2) Family
Exchequer Doctrine 22 (where the funds of the family would be de-

15 Fidelity & Casualty Co. v. Marchard, 4 D. L. R. 157, 166 (1924).
18Mesite v. Kirchstein, 109 Conn. 77, 145 Atl. 753 (1929).
17 " Public policy may exempt the parent from an action by the child directly

against him for his negligent act, but there is no public policy which would exempt
the employer." Chase v. New Haven Waste Material Co., Ill Conn. 377, 150 Atl.
107 (1930).

18 Wick v. Wick, 192 Wis. 260, 212 N. W. 787 (1927) .

19 Le Sage v. Le Sage, 271 N. W. 369, 370 (Wis. 1937) .

20 " If in consequence of the servants wrongful act, the master is obliged to

pay damages to a third person, he may recoup the same from the servant."
Huffctjt Agency (2d ed. 1901) 361 � 288. See: Challiss v. Wylie, 35 Kan.
506, 11 Pac. 438 (1886) ; Costa v. Yoachim, 104 La. 170, 28 So. 992 (1900) ; Grand
Trunk Ry. v. Latham, 63 Me. 177 (1875) ; Gaffner v. Johnson, 39 Wash. 437, 81
Pac. 859 (1905).

21 Roller v. Roller, 37 Wash. 242, 79 Pac. 788 (1905).
22 Ibid. In case of the infant's death before its father, the parent will succeed to

the money recovered.
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pleted to the detriment of the other children) ; (3) Analogous to
the denial of cause of action between husband and wife because of
the common law view of their identity (but, this is obviously inap
plicable as the common law conception of the relation of husband and
wife is fundamentally different from that of parent and child) ;

23

(4) Doctrine of Domestic Tranquillity 2* (i. e., destruction of harmony
and peace of family relations) ; (5) Parental Discipline and Control 25

(danger of undermining the filial devotion).
The first three of these reasons, are fallacious as to all types of ac

tions of child against parent. Admitting the validity of the remainder
in some actions, all reasons advanced for the rule fail when an insur
ance company is the true party defendant. Certainly, the Family Ex
chequer Doctrine is unsound, as recovery would swell rather than

deplete the family funds. As to Domestic Tranquillity and Parental

Discipline and Control, which have both been advanced by the courts
in emotional dissertations as a basis for the denial of right of action, an
adverse judgment where the parent is indemnified by insurance, would
not create the much feared situation, as it is a matter of common sense

and all courts must realize that such suits are brought by the child
at the instance of the parent to recover the insurance involved.
There should be no general rule denying the child's right to sue his

parent, but each case should be determined by and differentiated on

its own factual situation. The mere fact the action is by an unemanci

pated infant against its parent should not defeat recovery in and of
itself. The question whether there are sufficient grounds for denying
the relief in a given instance should be determined by a consideration
of the effect of permitting the suit. In order to avoid depletion of the

family exchequer and to escape the objection of disruption of domestic

tranquillity, there should be no liability if the suit would in fact result
in the parents being compelled to pay damages; and, on the other

hand, relief by way of damages should be granted where one other
than a party to the relation, such as an insurance company, would

ultimately have to bear the burden.26

23 � Wife is person of full age, unrelated by blood and of mature intelligence,
the child is related by blood, has no independent legal identity giving him the

right to sue or be sued in his own name and is dependent upon the parent for
his care, protection, guidance, control and education during his minority." Mesite
v. Kirchstein, 109 Conn. 77, 145 Atl. 753, 755 (1929).

2* Small v. Morrison, 185 N. C. 577, 181 S. E. 12 (1923) ; Wick v. Wick, 192 Wis.

260, 212 N. W. 787 (1927).
25 Matarese v. Matarese, 47 R. I. 131, 131 Atl. 198 (1925) ; Wick v. Wick, 192

Wis. 260, 212 N. W. 787 (1927).
26 See, McCurdy, Torts Between Persons in Domestic Relation (1930) 43 Harv.

L. Rev. 1030.
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Having showed that all the defenses advanced by the courts fail
when an insurance company is the true party defendant, it becomes
necessary to examine what defenses might then be resorted to. Courts
might base their refusal upon two stronger points: (1) danger of
collusion and fraud upon the insurance companies ; (2) the permitting
of a wrongdoer to profit by his wrong. But, even these two reasons,
though forming a sounder foundation upon which to deny recovery,
are not invulnerable.
Acknowledging the difficulty of proving collusion and fraud as an

affirmative defense, nevertheless, the right of action should not be
denied a wronged infant. This situation is analogous to suits by
spouse against spouse and the trend there is to allow recovery although
recognizing the danger of the element of collusion, the courts taking it
upon themselves to weed out the fact from the fraud.27
The second prohibitory principle suggested, "A wrongdoer must

not profit by his wrong," raises the question of what is meant by
" profit " as applied to these situations. " Profits " growing out of this
action are the damages assessed�the expenses plus the punitive dam

ages. Since the principle of insurance is to protect the tort feasor
from the consequences of his own tort it is difficult to see how a

court can deny this indemnification on the ground of public policy.
This leaves only the problem of the proper disposal of the punitive
damages. This, however, may be circumvented by the imposition of a
trust for the benefit of the infant as the court regularly does in suits

by the infant's next friend against third parties for the benefit of
the infant.
Thus, it appears that no substantial reason has been, or can be

advanced by the courts in support of their attitude. If the parent has
provided for satisfying the judgment in some way which removes the
suit from the class promotive of family discord, the courts should no

longer be hesitant in granting relief.
Cessante ratione legis cassat et ipsa lex.

L. C.
27 Johnson v. Johnson, 201 Ala. 41, 77 So. 335 (1917); Fitzpatrick v. Owens,

124 Ark. 167, 186 S. W. 832 (1916) ; Brown v. Brown, 88 Conn. 42, 89 Atl. 889

(1914) ; Crowell v. Crowell, 180 N. C. 516, 105 S. E. 206 (1920).



The Doctrine of Hambrook v. Stokes Re-examined

The subject of physical injury resulting from shock caused by the

negligent act of another has been the cause of more discussion, the

object of more criticism than any phase of the law of torts.1

What is fright? In what situations is it a basis of liability? To

what degree does the act of the defendant as to wilfulness or negli
gence control liability? Must the injured person be placed in a posi
tion of personal peril? All these are subjects in which the courts are

by no means in accord.2
Previous to the case of Hambrook v. Stokes 3 recovery, both in Eng

land and America, for physical injury due to shock caused by a negli
gent act was limited to the person frightened. However, the eminent
tort authorities, Mr. Bohlen, Mr. Harper and Mr. Hepburn disagree
with this statement. They believe that there are American decisions
which are the same in fact and principle as the Hambrook case. In a

footnote 4 to Hambrook v. Stokes their casebooks these authorities list
a number of decisions, some as in accord with the Hambrook case,

1 Bohlen, The Right to Recover for Injury Without Impact (1902) 50 Am. L.
Reg. (N. S.) 141; Bohlen & Polikoff, Liability in New York for the Physical Conse
quences of Emotional Disturbances (1932) 32 Col. L. Rev. 409; Bohlen & Polikoff,
Liability in Pennsylvania for Physical Effects of Fright (1932) 80 U. Pa. L. Rev.
627; Burdick, Tort Liability for Mental Disturbance and Nervous Shock (1905)
5 Col. L. Rev. 179; Cassidy, Recovery of Fright on Non-Traumatic Origin (1929)
18 Georgetown Law Journal 1; Goodrich, Emotional Disturbance as Legal
Damage (1921) 20 Mich. L. Rev. 497; Green, Fright Cases (1932) 27 III. L. Rev.

761; Magruder, Mental and Emotion Disturbance in the Law of Torts (1936)
49 Harv. L. Rev. 1033; Throckmorton, Damages for Fright (1920) 34 Harv. L.
Rev. 260; Wilson, The New York Rule as to Nervous Shock (1925) 11 Corn. L. Q.
512; Notes (1925) 23 Mich. L. Rev. 674; (1925) 73 U. Pa. L. Rev. 280.

2 Victorian Railway Commr's v. Soultas, 13 App. Cas. 222 (1888) ; Lehman v.

Brooklyn City R. R., 47 Hun 355 (N. Y. 1888) . Cf., Homans v. Boston Elevated

Ry., 180 Mass. 456, 62 N. E. 737 (1902) ; Comstock v. Wilson, 257 N. Y. 231, 177
N. E. 431 (1931). Contra: Alabama Fuel & Iron Co. v. Baladoni, 15 Ala. App.
316, 73 So. 205 (1916) ; Purcell v. St. Paul City Ry., 48 Minn. 134, 50 N. W. 1034

(1892).
s [1925] 1 K. B. 141.
4 In Bohlen & Harper, Cases of Torts (1st ed., Shorter selection, 1933) 156,

following the case of Hambrook v. Stokes is the footnote : "Accord : Spearman v.

McCrary, 4 Ala. App. 473, 58 So. 927 (1912) ; Lindley v. Knowlton, 179 Cal. 298,
176 Pac. 440 (1918) ; semble, Cohn v. Ansonia Realty Co., 162 App. Div. 794, 148
N. Y. Supp. 41 (1914) ; Gulf, C. & E. Ry. v. Copewood, 96 S. W. 102 (Tex. Civ.
App. 1906) ; and see, Jeppsen v. Jensen, 47 Utah 536, 155 Pac. 429 (1916) ; Lam
bert v. Brewster, 97 W. Va. 124, 125 S. E. 244 (1924). See also, Alabama Fuel
Co. v. Baladoni, 73 So. 205 (1916) ; Rogers v. Williard, 144 Ark. 587, 223 S. W. 15

(1920) ; Hill v. Kimball, 76 Tex. 210, 13 S. W. 59 (1890). . . ." Also the same

footnote is found after the Hambrook case in Bohlen's Cases on Torts (3rd ed.

1930). In Hepburn's Cases on Torts (1936) 554, Bowman v. Williams, 164 Md.

397, 165 Atl. 182 (1933) is cited as in accord with the Hambrook case.
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others as similar and still others as having the same legal basis. An

analysis of the cases cited raises doubts as to the exactness asserted by
the authors of the accordance between them and Hambrook v. Stokes.
In the Hambrook case the agent of the defendant negligently left

his truck at the top of a hill. During his absence the truck started
down the narrow street. The plaintiff had accompanied her children

part of the way to school and had left them around the curve on the
hill. Then, as she was returning homeward she saw the lorry, driver-
less, careening down the street. Although she ivas not in personal
danger herself, she thought of her children and started up the hill. On
the way she heard rumors that a child with glasses had been injured.
Knowing that this might be her daughter she rushed to the hospital
where she learned it was her child. The shock of all these events caused
a miscarriage which later resulted in her death.
The trial court directed the jury that if she were afraid for her chil

dren rather than for herself her estate could not recover. The King's
Bench held this instruction erroneous. Even though the court realized
there was no precedent on which to base recovery and that there was

even a contrary dictum in the earlier case of Dulieu v. White & Sons,5
they granted recovery. The court ignored the question of duty and

foreseeability. It based liability upon proximate cause with the ab
sence of intervening factors.
This case marked the first time that an English court had extended

the doctrine of liability to this type of factual situation. In America
no court has ever allowed recovery under these precise circumstances.6
In analyzing the various cases involving shock it may be well to keep

the exact facts of the Hambrook case in mind. There are four con

trolling factors : 1. The negligent act of the defendant. 2. That negli
gent act causes peril to some person. 3. Such peril results in fright
followed by physical injury. 4. The plaintiff is not placed in personal
peril by the act of the defendant. This last factor is the most impor
tant in finding for liability.
The history of legal liability for damages caused by shock begins

with the English case of Victorian Railway Commissioners v. Coultas.7
The court denied recovery for the physical injuries resulting from a

s [1901] 2 K. B. 669.
6 Cleveland, C. C. & St. L. Ry. v. Stewart, 24 Ind. App. 374, 56 N. E. 917 (1900) ;

Mahoney v. Dankwart, 108 Iowa 321, 79 N. W. 134 (1899) ; Sanderson v. Northern
Pac. R. R., 88 Minn. 162, 92 N. W. 542 (1902) ; Waube v. Warrington, 216 Wis. 603,
258 N. W. 497 (1935).

7 13 App. Cas. 222 (1888). In this case the defendant's agent opened the gate
at the railway crossing and invited the plaintiff and her brother, who was driving
a buggy, to cross. As they crossed they narrowly avoided an accident with an

oncoming train. Plaintiff was not allowed to recover for the physical injury caused

by the fear of collision.
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shock occasioned by a near accident with a train. Following this was

the New York case of Lehman v. Brooklyn City Railway.* The court
in denying recovery stated they could find no precedent on which to

base liability.
From that time the battle for and against recovery was on. The

more conservative courts hesitated to allow recovery because fright
could be easily simulated. Finally, they permitted recovery when they
could spell out some physical impact sustained at the time of the
shock.9 The more liberal courts, scorning any legal fiction that limited
recovery denied any necessity for physical impact making the direct
ness of the physical injury resulting from the shock their criterion.10
The general rule in the United States is that recovery is denied for

pure emotional disturbances.11

However, when the situation involves shock, accompanied by physi
cal injury where the plaintiff is in personal peril the rule cannot be
stated so categorically. Liability depends to a great extent on the

particular facts in each case.12

For purposes of analysis it may be well to examine the cases with
a view: (a) To the act which causes the injury�whether wilful or
negligent; (b) The relative position of the plaintiff to that act�

whether in a position of peril personally or merely afraid for the peril
of another.13

8 47 Hun 355 (N. Y. 1888) . Plaintiff, a pregnant woman was standing in the
door of her house when defendant's horse, dragging a whiffletree after him, dashed
madly at the woman. The plaintiff suffered a severe shock bringing about serious
nervous diseases.

� Homans v. Boston Elevated Ry., 180 Mass. 456, 62 N. E. 737 (1902) ; Corn-
stock v. Wilson, 257 N. Y. 231, 177 N. E. 431 (1931).
io Purcell v. St. Paul City Ry., 48 Minn. 134, 50 N. W. 1034 (1892) ; Spearman v.

McCrary, 4 Ala. App. 473, 58 So. 927 (1912).
n The two exceptions to this rule are the dead body cases, and the telegraph

cases. Recovery is permitted in the first because of a property interest in the corpse.
Mensinger v. O'Hara, 189 111. App. 48 (1914) ; Clemm v. Atchison, T. & S. F. Ry.,
126 Kan. 181, 268 Pac. 103 (1928) ; Burney v. Children's Hospital, 169 Mass. 57,
47 N. E. 401 (1897) ; Larson v. Chase, 47 Minn. 307, 50 N. W. 238 (1891) ; Yome v.

Gorman, 242 N. Y. 395, 152 N. E. 126 (1926) ; Darcey v. Presbyterian Hospital,
202 N. Y. 259, 95 N. E. 695 (1911) ; Koerber v. Patek, 123 Wis. 435, 102 N. W. 40
(1905).
Telegraph companies are held liable since they are public utilities bound to a

high degree of care and should foresee that by their negligence they may cause

mental anguish. Western Union Telegraph Co. v. Chouteau, 28 Okla. 664, 115 Pac.
879 (1911) ; and see Okla. Stat. (Harlow, 1931) � 9320. See also, Mentzer v.

Western Union, 93 Iowa 752, 62 N. W. 1 (1895) ; Sorelle v. Western Union Tele
graph Co., 55 Tex. 308 (1881).

12 See cases cited, supra, note 2.
is See Notes (1921) 11 A. L. R. 1115, (1926) 40 A. L. R. 970, (1932) 76 A. L. R.

676, (1935) 98 A. L. R. 394.
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Where there is a wilful act on the part of the defendant causing
shock and consequent bodily injury to the plaintiff the courts in this

country as well as in England permit recovery.14
The court in a leading Alabama case 15 sets out the rationale of re

covery as
" It is a sound and just principle of law that, where one in

violation of law does an act which in its consequences is injurious to

another, he is liable for the damages caused by such wrongful act."
The rule is more fully set out in the Massachusetts case 16 where the
court distinguished between wilful and negligent acts in regard to

recovery.
The courts, paradoxically enough, ignore their objections to re

covery for fright when the act is wilful, though the difficulty of proof
and the ease of fraud is similar whether the act be negligent or wilful.
It is in the second factual situation where the negligent act of the

defendant puts the plaintiff in a position of peril causing shock, a

concomitant impact and a resultant physical injury that there appears
a divergence of opinion.17
The older cases allowed recovery for the injury caused by the im

pact alone denying that any liability should be placed on the defen
dant for the shock and its following injury.18 The leading Massa
chusetts case 19 denied recovery where the plaintiff was jostled as the
conductor of the street car in which she was riding removed a drunk.
As a result of the incident she suffered shock and subsequent physical

� Engle v. Simmons, 148 Ala. 92, 41 So. 1023 (1906) ; Brownback v. Grailey,
78 111. App. 262 (1898) ; Watson v. Dilts, 116 Iowa 249, 89 N. W. 1068 (1902) ;
Whitsel v. Watts, 98 Kan. 508, 159 Pac. 401 (1916) ; Hickey v. Welch, 91 Mo. App.
4 (1901) ; Preiser v. Wielandt, 48 App. Div. 569, 62 N. Y. Supp. 890 (2d Dep't
1900) ; St. Louis, S. W. Ry. v. Alexander, 106 Tex. 518, 172 S. W. 709 (1915) ;
Wilkinson v. Downton [1897] 2 Q. B. 57. It is to be noted that recovery is limited
even in the cases of wilful tort by the principles of legal causation.

1B Engle v. Simmons, 148 Ala. 92, 41 So. 1023 (1906).
16 Spade v. Lynn & B. R. R., 168 Mass. 285, 290, 47 N. E. 88 (1897). "It is

hardly necessary to add that this decision does not reach those classes of actions
where an intention to cause mental distress or hurt the feelings is shown or is
to be reasonably inferred." See also Notes (1921) 11 A. L. R. 1119, 1141, 1142,
1143.

17 Spade v. Lynn & B. R. R., 168 Mass. 285, 47 N. E. 88 (1897), aff'd, 172 Mass.
488, 52 N. E. 747 (1899) ; Mitchell v. Rochester Ry., 141 N. Y. 107, 45 N. E. 354
(1896). Contra: Homans v. Boston Elevated Ry., 180 Mass. 456, 62 N. E. 731
(1902) ; Comstock v. Wilson, 257 N. Y. 231, 177 N. E. 431 (1931).

18 Haile v. Texas & P. Ry., 60 Fed. 557 (C. C. A. 5th, 1894) ; Spade v. Lynn,
168 Mass. 285, 47 N. E. 88 (1897), aff'd, 172 Mass. 488, 52 N. E. 747 (1899);
Ward v. West Jersey & S. Ry., 65 N. J. 383, 47 Atl. 561 (1900) ; Mitchell v.

Rochester Ry., 151 N. Y. 107, 45 N. E. 354 (1896) ; Ewing v. Pittsburgh C. C. & St.
L. Ry., 147 Pa. 40, 23 Atl. 340 (1892).

19 Spade v. Lynn & B. R. R., 168 Mass. 285, 47 N. E. 88 (1897) ; aff'd, 172
Mass. 488, 52 N. E. 747 (1899).
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injury. The court in a rehearing of the case denied recovery in these
words :

" The wrong to the plaintiff, if any began with the battery,
and it is for the consequences of the battery only that the defendant is
liable." 20

Various reasons are given by these courts in denying recovery : no

duty to protect from fright; 21 the effects of fright are too difficult to
foresee ; 22 and most important�a contrary rule would be too inex-

peditious.23
The rule allowing recovery for the physical impact only has been

relaxed by even the more conservative courts. As a result, where there
is a battery and accompanying shock followed by physical injury the
courts allow complete recovery for the injuries suffered though the
initial impact be but slight.24
In Homans v. The Boston Elevated Railway 25 Justice Holmes ex

presses the reason for the rule : "As has been explained repeatedly,
it is an arbitrary exception based on the notion of what is practicable
that prevents recovery for visible illness resulting from nervous shock
alone. But where there has been a battery and the nervous shock re

sults from the same wrongful management as the battery, it is at
least equally impracticable to go further and inquirewhether the shock
comes through the battery or along with it." 26

It is to be noted that in this type of situation the court gives little
weight to the argument of expediency.
In direct contrast to the cited situations are the decisions of the

liberal courts which allow recovery for fright if direct physical injury
follows though there be no physical impact at the time.27 The courts
in these jurisdictions scoff at the importance given to expediency as

20 172 Mass.f488, 490, 52 N. E. 747, 748 (1899).
2i Ewing v. "Pittsburgh C. C. & St. L. Ry., 147 Pa. 40, 23 Atl. 340 (1892).
22Haile v. Texas & P. Ry., 60 Fed. 557 (C. C. A. 5th, 1894).
23 Spade v. Lynn & B. R. R., 168 Mass. 285, 47 N. E. 88 (1897), aff'd, 172 Mass.

488, 52 N. E. 747 (1899).
2* Pennsylvania Co. v. White, 242 Fed. 437 C. C. A. 6th, 1917) ; Southern Ry. v.

Jackson, 146 Ga. 243, 91 S. E. 28 (1916) ; Homans v. Boston Elevated Ry., 180
Mass. 456, 62 N. E. 737 (1902) ; Kisiel v. Holyoke Street Ry., 240 Mass. 29, 132
N. E. 622 (1921) ; Tuttle v. Atlantic City Ry., 66 N. J. 327, 59 Atl. 450 (1901) ;
Comstock v. Wilson, 257 N. Y. 231, 177 N. E. 431 (1931) .

25 Homans v. Boston Elevated Ry., 180 Mass. 456, 457, 62 N. E. 737 (1902).
28 See also, Comstock v. Wilson, 257 N. Y. 231, 166 N. E. 431 (1931).
27 Spearman v. McCrary, 4 Ala. App. 473, 58 So. 927 (1912) ; Alabama Fuel Co.

v. Baladoni, 15 Ala. App. 316, 73 So. 205 (1916) ; Central of Georgia Ry. v.

Kimber, 212 Ala. 102, 101 So. 827 (1924) ; Block v. Pascucci, 11 Conn. 58, 149 Atl.
210 (1930) ; Green v. Shoemaker & Co., 11 Md. 69, 73 Atl. 688 (1909) ; Purcell v.
St. Paul City Ry., 48 Minn. 134, 50 N. W. 1034 (1892); Hanford v.. Omaha &
Council Bluffs Street Ry., 113 Neb. 423, 203 N. W. 643 (1925) ; Simone v. Rhode
Island Co., 28 R. I. 186, 66 Atl. 202 (1907).
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"
a pitiful confession of incompetence on the part of courts of

justice." 26

A good statement of the rule is found in the old Minnesota case : 29

"Now, if the fright was the natural consequence of�was brought
about, caused by�the circumstances of peril and alarm in which the
defendant's negligence placed the plaintiff, and the fright caused the
nervous shock and convulsions and consequent illness, the negligence
was the proximate cause of those injuries." The jury determines
whether the physical injury was the proximate result of the fright.30
However, under this theory the damages suffered may be too illusory

to permit recovery.31
In all these cases where the plaintiff was permitted to recover the

wilful or negligent act of the defendant placed the plaintiff in a posi
tion of personal peril.
In the last category of cases the circumstances are different : 32 A

commits a negligent act; B is placed in peril thereby; C witnessing
B's peril, though in no personal danger suffers shock and consequent
physical injury. Does C come within the ambit of legal risk which
A is bound to protect against?
Basically to allow recovery in such a case is to permit recovery for

pure emotional disturbances, since it is obvious that the party recover
ing has undergone no personal risk at all.
Interesting legal questions enter such a problem. Has the defen

dant a duty to protect and the plaintiff a right to demand protection
from such a risk? Is such a hazard foreseeable? Does it extend tort

liability into the nebulous sphere of speculation? The English courts
in the case of Hambrook v. Stokes decided for liability.
The issue is then : have any American decisions permitted recovery

for another's peril? Professors Bohlen, Harper and Hepburn by the

footnotes 33 found in their casebooks contend that there are. We be
lieve that an examination of the cases cited will show that there may
be some question as to the exactness of this conclusion. The cases so

cited both in law and factual basis can be distinguished from the
English decision. An analysis of these cases will show that the courts
did not reach their conclusion by the same course that the English
court did nor are the circumstances of the cases similar.

28 Simone v. Rhode Island Co., 28 R. I. 186, 195, 66 Atl. 202, 206 (1907).
2�PurceIl v. St. Paul City Ry., 48 Minn. 134, 138, 50 N. W. 1034, 1035 (1892).
so Watkins v. Kaolin Mfg. Co., 131 N. C. 536, 42 S. E. 983 (1902).
3i Denison B. & N. O. Ry. v. Barry, 183 Mo. 478, 82 S. W. 5 (1904) ; Norris v.

Southern Ry., 84 S. C. 15, 65 S. E. 956 (1909).
32 Cleveland C. C. & St. L. Ry. v. Stewart, 24 Ind. App. 374, 56 N. E. 917 (1900).
33 See footnote cited, supra, note 4.
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In Spearman v. McCrary34 the defendant negligently operated his
auto so as to cause the mule and buggy of the plaintiff's husband to
run away. The plaintiff and her husband had just alighted from the

buggy and their two children remained in it. The court allowed re

covery because there was shock followed by physical injury though
there was no impact. There is nothing in the court's decision to war

rant the conclusion that recovery was allowed because the mother was
afraid solely for her children. This presumption by these eminent
authorities is further negative by the fact that her husband was actu

ally injured. The plaintiff, if she were standing beside him must also
have been placed in a position of personal peril. Under these cir
cumstances there is hardly an inference that the court was allowing
recovery for fright at another's peril. It must be borne in mind that
in the Hambrook case the mother was not in any personal danger
whatsoever.
In Lindley v. Knowlton 35 a chimpanzee attacked the two children

of the plaintiff. She fought the beast off with success but sustained
shock and resultant physical injuries for which she brought suit. The
trial court allowed recovery. The appellate court held that there was

no error on the part of the trial court when it refused to give the
instruction "

no recovery may be had on account of fright produced
by apprehended danger or peril to a third person." However, the court
pointed out it was not necessary to consider if the instruction was er

roneous because " fear for another was not the only cause of injury."
Again the court says : "All the circumstances connected with the un

expected appearance of the animal, its attacks upon her children and
her own conflict with the chimpanzee make it impossible that she
should have been devoid of fear for herself." These words of the court
show there was no similarity of fact or legal principle between this
case and the Hambrook decision.
In Cohn v. Ansonia Realty Co.3e the plaintiff's apartment door was

opposite the elevator shaft three or four feet away. As she and her
children were leaving the apartment together she turned to lock the
door. They ran on. As she turned from the door she saw the elevator
going up without an operator and her children in it. She fainted and
fell down the elevator shaft. The court allowed recovery for the sub

sequent physical injury. Nothing was said in the court's decision
about the plaintiff recovery because her children had been placed in a

dangerous position. Moreover the fact she fell down the shaft strongly
indicates that her own position was not a safe one. The case was never

34 4 Ala. App. 473, 58 So. 927 (1912).
35 179 Cal. 298, 176 Pac. 440 (1918).

162 App. Div. 794, 148 N. Y. Supp. 39 (1st Dep't, 1914).
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taken to the Court of Appeals. That court in a subsequent case 37 ac

cepted the contrary " impact doctrine." The Cohn case was not cited
in the decision.
The court in Gulf C. and S. F. Railway v. Coopwood 38 allowed re-

recovery for pure emotional disturbance. The defendant's servants
knew that the plaintiff's daughter was tubercular. When the train
came to the end of its route the plaintiff requested that her daughter
be carried from the train. To this request was added the plaintive plea
of the daughter that she was in great agony. Ignoring these supplica
tions the conductor left them in the train until it had been shunted to
a siding. He knew that the principal hotel of the town had just burned
and that the other passengers would occupy the most convenient loca
tions for sleeping in the town. When they finally left the train they had
to search in a number of places before they could find suitable lodgings
for the night. During the interim the daughter suffered intense agony.
The mother sued for emotional suffering caused by these circum
stances. The court allowed recovery. It did not place liability, how
ever, on shock for another's peril but on the family relationship. " The
principle of liability rests on the fact that the wrong done to the child,
under such circumstances is a wrong inflicted on the mother herself."
The case also cited the telegraph cases 39 allowing recovery for pure
emotional disturbances with approval. Recovery should properly be
based on this ground.
In Jeppsen v. Jensen the defendant entered the house of the plain

tiff's husband and flourished a pistol over the plaintiff's shoulder and
threatened to kill her husband. Recovery was permitted�the court

holding the act was wilful. It cited with approval the New York case,
" In Preisler v. Wielandt . . . it is squarely held that the general rule
that no recovery is permitted for mere fright ' does not include cases

of wanton wrongs nor apply to acts of trespasser.' " 40

Likewise in Lambert v. Brewster 41 the plaintiff saw her father
assaulted by the defendant. Shock and consequent physical injury
followed. The court allowed recovery but it is apparent that the case

is greatly different from the Hambrook case. The act was a wilful not

a7 Comstock v. Wilson, 257 N. Y. 231, 177 N. E. 431 (1931).
as 96 S. W. 102 (Tex. Civ. App., 1906).
3� Gulf, C. & S. F. Telegraph Co. v. Richardson, 79 Tex. 649, 15 S. W. 689

(1891) ; Western Union Telegraph Co. v. Stephens, 2 Tex. Civ. App. 129, 21 S. W.
148 (1893) ; Womack v. Western Union Telegraph Co., 22 S. W. 417 (Tex. Civ.
App. 1839) ; Western Union Telegraph Co. v. Kendzora, 26 S. W. 245 (Tex. Civ.
App. 1894) ; Western Union Telegraph Co. v. Cavin, 30 Tex. Civ. App. 152, 70
S. W. 229 (1902).

*�47 Utah 536, 540, 155 Pac. 429, 430 (1916).
� 97 W. Va. 124, 125 S. E. 244 (1924).
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a negligent one. The case is in accord with Wilkinson v. Downton 42

where the defendant told the plaintiff that her husband had been seri
ously injured. The court held that since the act was wilful the wrong
doer was responsible for the natural consequences of that act which
included the injury from the shock.
In the next case of Alabama Fuel & Iron Co. v. Baladoni 43 the de

fendant's agent rode up to the home of the plaintiff's husband. As he
was conversing with her he suddenly drew his pistol and shot the plain
tiff's dog which was standing near the woman and her child. The
woman was pregnant and the shock caused a miscarriage. The act was

wilful, the defendant knew that the woman was pregnant and he should
have foreseen that any shock might cause serious injury. The court

specifically pointed out that the plaintiff was in a position of danger
herself so this factor carries the case out of the principle laid down
where recovery is allowed for shock at seeing another in peril.44
In Hill v. Kimball 45 the plaintiff leased a house from the defendant

who knew the plaintiff was well advanced in pregnancy. Nevertheless
he assaulted two negroes in her presence ; much profanity was used and
much blood was spilled. The scene caused the woman great shock
bringing on severe labor pains and miscarriage. The court strangely
enough held that the act was negligent but the short opinion warrants
no conclusion that the court based liability on the fear for the negroes
safety rather than for her own danger.
Rogers v. Williard 46 was another case of wilful fright when a tres

passer in threatening one person caused the plaintiff to suffer shock
and miscarriage. The court allowed recovery but on the elemental
principle that where a man acts wilfully he is responsible for the na

tural consequences of his acts. The distinction between a wilful and
negligent act distinguishes this case from the Hambrook case.

From an examination of these cases two facts are apparent : 1. That
the act was either wilful or 2. The plaintiff was in a position of per
sonal danger. Before it can be said that these cases follow the Ham
brook case, the act would have to be a negligent one and the plaintiff
would have to fear for another's safety.
Two recent cases have been decided which further clarify the stand

of the American courts in regard to recovery for fright at another's
peril.

" [1897] 2 Q. B. 57.
� 15 Ala. App. 316, 73 So. 205 (1916).
44 73 So. at 208 :

" The negligent demeanor of Self in firing the pistol at the
dog, especially in view of her [the plaintiff's] then condition, was liable to inflict
injury on her as well mayhap the child."

48 76 Tex. 210, 13 S. W. 59 (1890).
� 144 Ark. 587, 223 S. W. 15 (1920).
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In Waube v. Warrington 47 the facts were similar to the Hambrook

case. The deceased was looking out the window of her home when

she witnessed the negligent killing of her child who was crossing the

highway. No recovery was allowed for the fright and the death. The

court reviewed the various doctrines allowing recovery for fright.
It stressed that even in the liberal jurisdictions 48 which did not re

quire to allow recovery for fright that there be a physical impact, there
was a limitation that the shock be grounded in personal fear, not fear
for another. The court recognized the limitation set forth in the Dulieu
case 49 that recovery was limited " to situations where the fright was
occasioned by the peril of the person affrighted." The court disre

garded any narrow technical rule in arriving at its conclusion. " The
answer must be reached by balancing the social interest involved to

ascertain how far the defendant's duty and the plaintiff's right may
justly and expediently extend." The decision, in its essence, is that
the fright resulting from witnessing another person in peril is so

unusual and unforeseeable that it is too great a duty to impose on any

person.
Bowman v. Williams 50 decided by the Court of Appeals in Maryland

in 1933 presents the situation where the court believes in one theory
but is cautious not to extend their belief to the extent of basing their
decision on it.
The facts show that the plaintiff was watching the road outside his

home. He was on the first floor, his children were in the basement.
The defendant's truck got out of control, ran over the curbing and
crashed into the stone foundation of the plaintiff's house. The plain
tiff fainted and was prostrated in bed for months. The defendant
asked the trial court to instruct the jury that if they should find that
the plaintiff's fright was produced not for fear of himself but for his
child no recovery should be allowed. The trial court refused. The ver
dict was for the plaintiff and the defendant appealed. The appellate
court reasoned that whether one was afraid for oneself or another was
immaterial. The question of the duty of the defendant to foresee such
a result was ignored and the question was attacked as one of proxi
mate causation. However, cogent as these reasons may have seemed
to the court they were careful to point out that it was not necessary

47 216 Wis. 603, 258 N. W. 497 (1935).
48 Alabama, California, Georgia, Iowa, Kansas, Louisiana, Maryland, North

Carolina, Oregon, Rhode Island, South Carolina, South Dakota, Tennessee, Texas,
Washington and Wisconsin.

48 [1901] 2 K. B. 669.
50 164 Md. 397, 165 Atl. 182 (1933).
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to extend the doctrine that far, as the plaintiff was in a perilous posi
tion himself.51

Because the court itself specifically states that its decision is not

recovery for fright for another's peril it is difficult to reconcile the

opinion of Professor Hepburn that the case is in accord with the Ham
brook case as he cites it to be in the footnote of his casebook.52
The brief resume of the cases cited 58 by Professors Bohlen, Harper

and Hepburn indicate they are not in accord with the Hambrook doc
trines and that the footnotes so cited are open to misinterpretation.
The question of which is the better doctrine remains undecided. Ul

timately there is a limit that must be placed on recovery in these cases.

Is it necessary that the plaintiff suffer personal danger? Or is peril
for another sufficient? Or should that peril be limited to the family
relationship? Somewhere along the line the courts will have to make
a distinction and of necessity it will be arbitrary since it will be ex

pedient rather than logical. In reaching their conclusion the courts
will follow their age old method and balance the interest of society
against the right of the individual injured. It may be that the right
will have to be a personal one.

F. J. D.

51 Id. at 403, 165 Atl. at 185 :
" The instant case does not require the doctrine

to be extended so far as is indicated by the opinion quoted, and this decision is
confined to the facts of the record at bar, which present a somewhat different
situation. Here there was imminent danger of physical contact that confronted
the plaintiff, who had visible reason to apprehend that the impending peril caused
by the negligent act or omission of the defendants' servants . . . would not only
happen but would also crush and damage the building and inflict the threatened
physical injury upon his children in the basement and himself in the dining room

of the house." (Italics added.)
52 Hepburn, Cases on Torts (2d ed. 1935) 554.
53 See footnote cited, supra, note 4.



RECENT DECISIONS
CARRIERS�Penal Statute�Interpretation.

This is a civil action brought by the United States against the Illinois Central
Railroad Company to recover a penalty for the knowing and willful overconfine-
ment of cattle in its cars in violation of the Cruelty to Animals Act, 45 U. S. C,
�� 71, 73, and 74. The defendant company admitted the overconfinement but denied
that it did so

" knowingly and willfully " and set up as an affirmative defense that
the overconfinement was the result of the negligence of its agent, who knew when
the legal confinement period would expire. The trial court gave judgment for the
defendant and the United States appealed. Held, Negligence of an employee is
not equivalent to knowledge and willfulness as required by the Act. Judgment
affirmed. United States v. Illinois Central R. R., 90 F. (2d) 213 (C. C. A. 5th, 1937) .

The question involved in this case is one of extremely narrow compass, involving
only the interpretation of the words " knowing " and " willful " as used in the
statute. Nevertheless, there is a broad conflict of decisions in the various Circuit
Courts of Appeals. The confusion may be attributed to three reasons: (1) Courts
have avoided interpreting the meaning of the words " knowing " and " willful "

where there was any other possible basis for a decision. United States v. Boston &
Maine R. R., 84 F. (2d) 365 (C. C. A. 1st, 1936). (2) Some courts regard the stat
ute as a criminal one and require the showing of a malevolent intent in order to
enforce liability. United States v. Lehigh Valley R. R., 204 Fed. 705 (C. C. A. 3d,
1913). (3) Other courts appear to give full weight to the intent of Congress, and
interpret the Act as a deterrent on overconfinement of animals and accordingly
regard as a violation any avoidable action on the part of the carrier which results
in overconfinement. United States v. Atlantic Coast Line R. R., 173 Fed. 764

(C. C. A. 4th, 1909) ; Montana Cent. Ry. v. United States, 164 Fed. 400 (C. C. A.

9th, 1908).
Section 71 of the Act provides that no railroad company engaged in the inter

state transportation of sheep and other like animals shall confine them in cars

more than 28 hours, without a request from the owner or person in custody, and
then not more than 36 hours, " unless prevented by storm or by other accidental or
unavoidable causes which cannot be anticipated or avoided by the exercise of due
diligence and foresight." And Section 73 declares: " That any railroad company
which knowingly and wilfully fails to obey this prohibition shall pay a penalty
of not less than $100.00 nor more than $500.00." It seems clear that Sections 71
and 73 must be read in pari materia. Section 71 defines that which Congress intends
to prohibit while Section 73 defines the penalty for violation. In the case of

Chicago, B. & Q. R. R. v. United States, 194 Feb. 342 (C. C. A. 8th, 1912), the
sections are read in pari materia and the court undertakes to define a standard of
" due diligence and foresight " necessary to have been maintained by a carrier
which has overconfined animals, in order to avoid the penalty. In the instant
case, however, the court specifically rejects the proposition that the two sections
must be read and considered in pari materia and concludes that the words " know
ing and wilful " as used in Section 73 prescribe the norm to impose liability for a
violation. While this difference in construction is a contributing cause to the
wide conflict, yet it appears that the still greater cause lies in the construction of
the words " knowing and wilful "- The court in this case quotes at page 215> with
approval an excerpt from the opinion in United States v. Murdoch, 290 U. S. 389,

155
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394 (1933) : "... [it is said of 'wilfully' when used in a penal statute that]
the word often denotes an act which is intentional, or knowing, or voluntary, as

distinguished from accidental. But, when used in a criminal statute, it generally
means an act done with a bad purpose . . . without justifiable excuse . . . stub

bornly, obstinately, perversely ... or conduct marked by careless disregard
whether or not one has the right so to act, . . . ". It will be seen from the above

quoted preface and excerpt that this court makes no distinction in construing penal
and criminal statutes, while the court in the Murdoch case apparently intends
some distinction. The result reached by the court in the instant case was no

doubt influenced by the failure to make such a distinction.
Courts which have observed a difference in construction between penal and

criminal statutes have been led to an entirely different result. In United States v.

Atlantic Coast Line R. R., 173 Fed. 764, 767 (C. C. A. 4th, 1909), in dealing with
the same statute, the court said :

" It has been decided a number of times that the
statute in question is not a criminal one, and that it should not be construed ac

cording to the strict rules by which courts are governed in criminal cases." And
so the court held that negligence was no defense, stating at page 769 :

" It is well
settled that a corporation can only act through its agents, and, such being the

case, it necessarily follows that a lack of foresight and due diligence on the part
of those acting as agents in complying with the statute is negligence. Therefore,
in this instance, we think the corporation has, within the meaning of the statute,
' knowingly ' and ' wilfully ' failed to comply with the law, notwithstanding the fact
that there may have been no evil motive or intent in the transaction. In other

words, we think a negligent failure to comply with the law, with a knowledge of
the facts as shown in this instance, is willful failure." The Atlantic Coast Line
case is on all fours with the one under discussion. Because of this conflict in the
decisions from the various Circuit Courts of Appeals, the Supreme Court has

granted certiorari (October 11, 1937).
It is submitted that the interpretation given by the court in the instant case in

failing to read the various pertinent sections of the statute in pari materia, as well
as in failing to distinguish between penal and criminal statutes, has led to a con

struction of the statute which entirely ignores the evident intent of Congress and
renders the statute practically inoperative. The case of Atlantic Coast Line

Railroad, supra, in contrast, leads to a practical result which is consonant with
the intent of the law-making body as evidenced by its clear and unambiguous
language.

C. P. C.

CORPORATIONS�Directors' Liability to Corporations.

A stockholder brought a suit in equity on behalf of an investment corporation
to recover for losses sustained through the negligent management of its directors.

Findings of the trial judge show that the directors of the defendant were also
directors of an affiliated banking corporation and that they knowingly and in bad
faith caused the defendant to purchase a note from the bank which resulted in a

depreciation of the corporate assets. Another finding of liability rested on the

illegal payment of dividends out of capital by the individual defendants. Held,
such a degree of culpable negligence and reckless disregard of complainants' in
terests was shown as to render the participating directors answerable for the loss
suffered on the note transaction, notwithstanding the lack of sufficient evidence

to show " bad faith ". Liability for improper payment of dividends was not sus

tained, since stockholders retained the dividends and creditors rights were not

injured. Spiegel v. Beacon Participations, Inc., et al., �Mass.� , 8 N. E. (2d) 895

(1937).
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" The liability of directors and other corporate officers to the corporation rests

upon the same rules which obtain in the case of other agents, and for a breach of
trust, for negligence, for acts in excess of their powers, for fraud, and for a mis
appropriation or conversion of the company's assets, they may be personally
liable." Fletcher, Cyc Corporations (Perm, ed.) � 990.
As to the type of conduct which will create such liability within similar facts

the federal courts apply a more rigid rule than was applied in the principal case.
That rule is stated in Geddes v. Anaconda Mining Co., 254 U. S. 590 (1921). " The
relation of directors to corporations is of such a fiduciary character that transac
tions between boards of directors having common members are regarded as

jealously by the law as are personal dealings between a director and his corpora
tion and when the fairness of such transactions is challenged the burden is upon
those who would maintain them to show their entire fairness and when a sale
is involved, the full value of consideration, and this is especially true when a com

mon director is dominating in influence or character." The Massachusetts court
felt constrained to adopt the more common view as to the burden of proof, inas
much as interlocking directorates were expressly provided for in the by-laws.
However, the United States Supreme Court, in the Geddes case, is emphatic and
consistent in the application of this rule which is said to be founded on sound

morality and sound business policy.
By the great weight of authority such transactions between two corporations

having common board members are not void but merely voidable. Wentz v. Scott,
10 F. (2d) 426 (C. C. A. 6th, 1926) ; Union Pacific Ry. v. Credit Mobilizer of
America, 135 Mass. 367 (1883). In Alabama, Nebraska, New Hampshire, and
Tennessee, such, agreements between corporations of opposing interests are void at
the instance of suit by stockholder without regard to fairness.
The degree of care and diligence required where the directors are absolved from

any imputation of fraud is that care which the ordinarily prudent man would
exercise under similar circumstances, paying regard to particular restrictions of
the statute and the usages of business. This rule laid down in Briggs v. Spalding,
141 U. S. 132 (1891) , is the one generally applied to all classes of corporations as

it is the most objective test that can be arrived at, but cf. Barnes v. Andrews, 298
Fed. 614, 616 (S. D. N. Y. 1924), wherein, in accord with recent trend, a more

strict application was shown, and Judge Learned Hand remarks of the Briggs case,
" Today [it] would probably have gone the other way."
The complete lack of diligence in the case under discussion was shown to come

clearly within this rule, but since no actual deceit was shown in the evidence the

finding of " bad faith "'was held to be incorrect. In such cases the damages assessed
can only equal the actual loss. Skinner v. Hulsey, 103 Fla. 713, 138 So. 769 (1931).
But cf. Corsicona Nat: Bk. v. Johnson, 251 U. S. 68 (1919), wherein the entire
assessment paid out was recoverable under a governing statute.

Statutes imposing liability on directors of corporations will not be construed,
except in a very clear case, to have relieved them of the preexisting common law

liability for negligent management and misconduct. Bowerman v. Hammer, 250

U. S. 504 (1919) ; Manning v. Campbell, 264 Mass. 386, 162 N. E. 770 (1928)
(citing many cases).
On the second point of the case, since there is no existing statute in Massa

chusetts, the court in applying the common law was guided to the conclusion that
no recovery could be allowed for payment of dividends from capital when no in

fringement on creditor's standing is found. The great weight of authority regards
such a claim as untenable, since it is in effect a second payment to the stockholders.
Any payment into treasury of the amount already paid out would inure directly
to their benefit. Wallace v. Lincoln Savings Bank, 89 Tenn. 630, 15 S. W. 448
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(1891) ; Scott's Executors v. Young, 231 Ky. 577, 21 S. W. (2d) 994 (1929) ;
Hotchman v. Stadler, 85 App. Div. 424, 83 N. Y. Supp. 509 (1st Dep't 1903).
In Siegman v. Moloney, 63 N. J. Eq. 422, 51 Atl. 1003 (1902) (a suit by a

stockholder for illegal payment of dividends, which caused no injury to cor

porate creditors) the proposition was put forth by complainant, that his was

a strict legal right, covered by statute (N. J. Pub. L. (1896) 286 � 30), which is
rendered unenforceable, since he cannot get the officers who committed the il

legality to enter the corporation in a suit at law and therefore equity should give
him relief. Pitney, V. C, who heard the testimony, answered in the opinion, " I
cannot accede to that proposition. I am of the opinion that when a stockholder,
being unable to induce the directors of a corporation whose stock he holds, to
bring an action at law, comes into a court of equity for aid, he must, in order to
excite the favorable action of that court, show to its satisfaction, that the result
of the action will be to promote justice and will not produce any inequitable results.
The helpless circumstances in which the complainants find themselves do not

warrant them to ask this court to prostitute its process to promote an unjust and
inequitable end." This case is regarded as the best statement on this question and
is quoted less extensively in the opinion of the case presently considered. For
further^authority see, Lexington Life, Fire and Marine Ins. Co. v. Page, 17 B. Mon.
412 (Ky. 1856); Digney v. Blanchard, 226 Mass. 335, 115 N. E. 424 (1917).
In Gettinger v. Heaney, 220 Ala. 613, 127 So. 195 (1930), it was stated that, while
such payment was irregular, it was still equitable, since it was concurred in and
in effect ratified by the stockholders by their complete acceptance.
Statutes regulating the payment of dividends and providing for losses sustained

through illegal payment out of capital are usually not construed as a penalty im
posed for negligent acts of directors, but as an indemnity for corporate creditors.

Dykman v. Keeney, 10 App. Div. 610, 42 N. Y. Supp. 488 (2d Dep't 1896) and
Siegman v. Moloney, supra.
The rule in the light of authorities cited seems well settled that no recovery

in equity is allowed under such circumstances and no legal ground exists for

compelling the directors to repay to the corporation the dividends previously
distributed among the shareholders and retained by them, the corporation being
solvent and the money not needed to pay creditors.

F. M. C.

CORPORATIONS�Service of Process.

The Governor of New Jersey, Harold G. Hoffman, brought an action against
Boake Carter, the Columbia Broadcasting System, Inc., and several other corpora
tions. He sought to recover damages by reason of an alleged defamation.
The Columbia Broadcasting System and the other defendant corporations moved

to set aside the service of process and contended that they were not " doing busi
ness

" in New Jersey so as to render them amenable to process in that state. Held,
even though the local broadcasting station was owned by a company which was a

subsidiary of the Columbia Broadcasting System, the service was set aside.
Hoffman v. Carter et al,�N. J. L.� 192 Atl. 825 (1937).
It is essential in every case in which personal jurisdiction over a foreign cor

poration is claimed that the corporation be engaged in transacting or carrying on

in the state some substantial part of its ordinary business in a continuous manner,
by its officers and agents selected for that purpose. Connecticut Mut. Life Ins. Co.
v. Spratley, 172 U. S. 602 (1899) ; Barrow Steamship Co. v. Kane, 170 U. S. 100
(1898); Goldey v. Morning News, 156 U. S. 518 (1895). It has been said,
"- . . perhaps there is no question in the law so complicated and confused as the
one attempting to define what is doing business within a particular territory or
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jurisdiction." Snowden v. Masonic Life Ass'n of Western N. Y., 244 Ky. 286, 290,
50 S. W. (2d) 569, 570 (1932).
Was the Columbia Broadcasting System, a New York corporation, " doing busi

ness
" in New Jersey? This corporation furnishes programs for 104 stations

throughout the United States. These programs may emanate from the studios of
any of the stations, and they may be broadcast through the transmitting equipment
of any of the stations. Leased wires are used to carry programs from city to city.
However, it does not own and operate, and it is not licensed by the Federal Authori
ties to own or operate, any radio station. Station WABC, located at Wayne, New
Jersey, is owned by the Atlantic Broadcasting Corporation, which may be viewed
as a subsidiary of the Columbia Broadcasting System. The use of a subsidiary
does not necessarily subject the parent corporation to the jurisdiction. Conley v.

Mathieson Alkali Works, 190 U. S. 406 (1903) ; Peterson v. Chicago, Rock Island
& Pacific Ry., 205 U. S. 364 (1907) ; People's Tobacco Co., Ltd. v. American
Tobacco Co., 246 U. S. 79, 87 (1918).
The general rule deducible from the majority of the decisions is that the business

must be of such nature and character as to warrant the inference that the corpora
tion has subjected itself to the local jurisdiction and is present by its duly
authorized officers or agents within the state or district where service is attempted.
Consolidated Textile Corporation v. Gregory, 289 U. S. 85 (1933). The Supreme
Court of the United States, in Cannon Mfg. Co. v. Cudahy Packing Co., 267 U. S.
333 (1925) which has been followed repeatedly by state and .federal courts,
declared that the corporate identities are formally preserved and the corporations
are separate and distinct entities. The court added, ". . . the corporate separation,
though perhaps merely formal, was real and not pure fiction ".
A corporation is " doing business " within a state so as to be subject of process

if its representatives conduct some essential and integral part of its business in the
state systematically and regularly with a fair measure of permanence and con

tinuity. Stark v. Howe Sound Co., Inc., 141 Misc. 148, 252 N. Y. Supp. 233 (Sup.
Ct. 1931). Unquestionably, the decision in this case is in accord with the vast

abundance of authority if the criterion of " doing business " is that expounded in
Stark v. Howe Sound Co., supra. The circumstance that the Atlantic Broadcasting
System does engage in business in New Jersey does not bring the Columbia Broad

casting Corporation within the jurisdiction of the New Jersey court. Mr. Justice

Brandeis, in Bank of America v. Whitney Central National Bank, 261 U. S. 171

(1923) stated, "The jurisdiction taken of foreign corporations, in the absence of

statutory requirement or express consent, does not rest upon a fiction of construc
tive presence, like qui facit per alium facit per se. It flows from the fact that the

corporation itself does business in the state or district in such a manner and to
such an extent that -its actual presence there is established."
In rendering its decision in the instant case, the court affirmed the judgment of

the court below upon the ground that the Columbia Broadcasting System, Inc.
was not served with process. It reserved decision as to whether the delivery at
radio receivers in New Jersey of programs transmitted by the Columbia Company
from its New York studio in any sense or to any degree constituted the doing of
business by it in the state of New Jersey.

One appreciates the fact that the expression " doing business " is not to be

given a strict and literal construction so as to make it apply to any corporate
dealing. In most of the cases, the authorities turn rather upon the character than
upon the quantum of business done. Thompson, Corporations (3d ed. 1927)
� 6625. To engage in radio broadcasting, or in a program service and sales business
whereby 104 stations throughout the United States may transmit these programs,

6
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is an activity of an unusual character. Whether or not a corporation is " doing
business " within a particular jurisdiction is largely a question of fact to be de
termined by the circumstances of each particular case. National Furniture Co. v.

Spiegelman & Co., Inc., 198 App. Div. 672, 190 N. Y. Supp. 831 (4th Dep't 1921) ;
Hughes v. R. 0. Campbell Coal Co., 201 Ky. 839, 258 S. W. 671 (1924) . The delivery
at radio receivers in the State of New Jersey of programs transmitted by the
defendant company constitutes to some degree the doing of business in the state

in which they are received.
J. S.

DIVORCE�Alimony�Action by Executor.

On November 28, 1927 Frank White and Elizabeth White were divorced by the
Court of Chancery. In the final decree Mrs. White was awarded alimony of $30
per week. This sum was paid irregularly and at the time of her death on March 4,
1936 Mr. White owed her the sum of $9424. The plaintiff, executor of the decedent
Mrs. White, brings suit to recover this amount. It was contended by the defense
that the alimony decreed to the decedent was a personal right and the right to
recover any arrears terminated at her death. Held, that the right to unpaid in

stallments of alimony provided for in a final divorce decree is vested and the right
survives the death of the wife and lodges in her estate subject to suit through her

personal representative. Stewart v. White, �N. J.�, 192 Atl. 839 (1937).
The great majority of the courts agree that alimony is a vested right once it

has accrued, Boehmer v. Boehmer, 259 Ky. 69, 82 S. W. (2d) 199 (1935) ; the
wife acquires, in the case where it is to be paid periodically, a vested right to each
installment as it becomes due, Krauss v. Krauss, 127 App. Div. 740, 111 N. Y. Supp.
788 (1st Dep't 1908) ; or where a sum in gross is awarded, an absolute right
to the amount, Coffman v. Finney, 65 Ohio St. 61, 61 N. E. 155 (1901). Some
courts have advanced the argument that the right to receive alimony is a per
sonal one in favor of the wife and cannot survive her, Faversham v. Faversham,
161 App. Div. 521, 146 N. Y. Supp. 569 (1st Dep't 1914). But the position of
these courts has been practically overruled by a contrary doctrine established
by the decisions cited above. Looking further to the incidents of alimony it
is to be observed that most courts consider a decree for alimony a debt of record
as much as any other judgment for money, Conrad v. Everich, 50 Ohio St. 476,
35 N. E. 58 (1893) ; Wagner v. Wagner, 26 R. I. 27, 57 Atl. 1058 (1904) ; natu

rally the wife in whose favor allowance has been made occupies the position of
a judgment creditor of her husband and as such is entitled to avail herself of
all the remedies given to judgment creditors. Upon the question of assignability
of alimony it has been held that installments of alimony not yet due are not as

signable, Kempster v. Evans, 81 Wis. 247, 51 N. W. 327 (1892) ; In re Robinson,
27 Ch. D. 160 (1884) ; although past due installments of maintenance money after
absolute divorce have been considered assignable, Watkins v. Watkins [1896] P.

222, the same being true of alimony for a total amount, pendente lite, payable
periodically but past due, Lynham v. Hufty, 44 App. D. C. 589 (1916).
Determining the nature of alimony and fixing its incidents is not so difficult

when compared with the task of ascertaining the rights of the parties with respect
to alimony after their circumstances have changed or after either the husband
or wife have deceased. Upon the question whether the obligation to pay alimony
survives the death of the husband there is some diversity of decisions, although
the preponderance of authority is to the effect that it does not survive, Knapp v.

Knapp, 134 Mass. 353 (1883) ; Smith v. Smith, 1 Root 349 (Conn. 1792) ; and in



1937] Recent Decisions 161

such case where a lien has been given to secure the payment of the alimony, the
lien terminates at the time of the husband's death, Wilson v. Hinman, 182 N. Y.
408, 75 N. E. 236 (1905). In like manner alimony payable to the wife terminates
upon the death of the wife, the object for which it was granted no longer existing,
Craig v. Craig, 163 111. 176, 45 N. E. 153 (1896).
But a different situation is presented in the case, of past due installments of

alimony. The overwhelming weight of authority accords with the principle case

in holding that arrears may be recovered by the personal representative of a

deceased wife in an action instituted for that purpose against the husband, Dinet
v. Eigenmann, 80 111. 274 (1875) ; Gerrein's Adm'r v. Michie, et al, 122 Ky. 250,
91 S. W. 252 (1906) ; Miller v. Clark, 23 Ind. 370 (1864) ; Stillman v. Stillman,
99 111. 196 (1880) ; Van Ness v. Ransom, 215 N. Y. 557, 109 N. E. 593 (1915) ; In
re Stillwell [1916] 1 Ch. 365; Madden, Domestic Relations (1931) 324; the
action is limited to the wife's personal representative, thus excluding all other
persons even though they be designated in the decree as agents to receive pay
ments of alimony in her behalf, Hunt v. Monroe, 32 Utah 428, 91 Pac. 269

(1907). And by analogy, the proposition has been established that the wife may
hold the husband's estate for arrears of alimony due and unpaid at the time of
his death, Kalfus v. Davie's Ex'r, 164 Ky. 390, 175 S. W. 652 (1915) ; Martin v.

Thison's Estate, 153 Mich. 516, 116 N. W. 1013 (1908) ; Mcllroy v. Mcllroy, 208
Mass. 458, 94 N. E. 696 (1911) ; Van Ness v. Ransom, supra; whereas, if both
husband and wife die pending an appeal, the wife's personal representative may
sue the husband's personal representative, Coffman v. Finney, supra.
A proposition not so well established is the one relating to the right of a court

to modify the amount of arrears due and direct to a lesser sum to be paid. A New

Jersey case holds that a subsequent order of modification cannot act retroactively
to disturb such a vested right, Hatch v. Hatch, 15 N. J. Misc. 461, 192 Atl. 241

(Ch. 1937) ; although there are several cases which hold that a chancery court

has power to determine the amount of alimony in arrears and render judgment for
that sum, De Vail v. De Vail, 57 Ore. 128, 109 Pac. 755 (1910) ; Gerrein's Adm. v.

Michie, et al., supra.
The liability for arrears after the death of the wife may be affected by the nature

of the divorce, Clark v. Clark, 6 W. & S. 85 (1843). Thus in Pennsylvania it has
been held that arrears of alimony in the case of a limited divorce are not recover
able after the wife's death, unless it is made to appear that the husband had
evaded payment and compelled her to contract debts, Bouslough v. Bouslough, 68
Pa. 495 (1871). This appears to be an application of the common law rule which
denies arrears of alimony in divorces a mensa et thoro claimed at the wife's death,
the ground being that the husband becomes entitled to all her property at her
decease. And the New York Court has held arrears for temporary alimony to be

superseded by the entry of final judgment, Dietz v. Dietz, 136 N. Y. Supp. 341

(Sup. Ct. 1912).
The question involving the effect of the statute of limitations on past due alimony

payments does not appear to be very important in considering this matter. The
ecclesiastical courts would not ordinarily enforce payments of alimony more than
one year in arrears, Lynde v. Lynde, 64 N. J. Eq. 736, 52 Atl. 694 (1902) ; but the
matter is now controlled chiefly by local statutes of limitation which usually do
not operate to bar arrears of alimony except as to installments which have become
due and payable for a period longer than that prescribd by the statute, Arrington
v. Arrington, 127 N. C. 190, 37 S. E. 212 (1900) (annual sum barred after 10

years), Gaston v. Gaston, 114 Cal. 542, 46 Pac. 609 (1896) ; although in one case it
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has been declared that as a judgment for alimony is a continuing judgment, al
ways subject to modification by the court during the life of the parties, the statute
of limitations does not apply. Ashby v. Ashby, 174 Wis. 549, 183 N. W. 965 (1921).

J. C. P.

EVIDENCE�Dictaphone Conversation�Identification.

Mrs. Poole, a witness for the plaintiff in a divorce action, had secretly discussed
the case with the defendant in a manner which indicated that she would support
whichever side sought to enlist her services. To prove this and thus attack her

credibility, Naylor, the defendant's witness, installed a microphone with wires

leading into the next room, where he listened to the conversation by means of ear

phones. Over the objections of the plaintiff that the conversation was heard by
means of a mechanical device and not by the witness in the immediate presence
of Mrs. Poole, the trial court admitted Naylor's testimony of the conversation.
The testimony that the words testified to were those of Mrs. Poole was uncon

tradicted. Held, that the evidence was properly admitted as testimony concerning
the conversation between two parties. Kilpatrick v. Kilpatrick, �Conn.� , 193
Atl. 765 (1937).
The court scarcely noticed the defendant's objection that a mechanical device

had intervened, but brushed the contention aside impatiently. It seemed to
consider much more important the fact that the testimony as to the identity of the
parties conversing was uncontradicted.
The question of identification is, of course, important, because of the necessity

that in some manner the authenticity of the alleged conversations be shown.
There are cases where dictaphone or phonograph records of conversations like
these have been played before a jury, after they are shown to be authentic,
Commonwealth v. Clark, 123 Pa. Super. 277, 187 Atl. 237 (1936); and where a

talking picture was presented, Commonwealth v. Roller, 100 Pa. Super. 125 (1930).
It is well settled that once the identity of the person or persons engaged in the
conversation is sufficiently established, the conversation is admissible whether the
witness was eavesdropping or was one of the parties to the conversation. Robilio
v. United States, 291 Fed. 975 (C. C. A. 6th, 1923) ; Morrison v. Tremont Trust Co.
252 Mass. 383, 147 N. E. 870 (1925) ; People v. Thompson, 231 Mich. 256, 203
N. W. 863 (1925) ; Sheedy v. New York, 202 App. Div. 760, 195 N. Y. Supp. 81
(2d Dep't 1922), aff'd, 238 N. Y. 579, 144 N. E. 899 (1924).
Most of the decisions seem to involve cases where there was a telephone con

versation to which the witness listened, btit the same principle applies in the
case of a dictaphone or speak-o-phone : there must be some evidence either of
identity, direct or circumstantial, to admit the testimony, though in the case of
conversations concerning business affairs where the witness was one of the con

versing parties, the courts have recognized an exception. Wolfe v. Missouri
Pacific R. R� 97 Mo. 473, 11 S. W. 49 (1889), is the case most frequently cited
on this last point.
There seem to be no cases where it has been held essential that the witness him

self must have identified or recognized the person's voice. In cases where that
seems to have been made the rule, there was no other evidence offered which could
have identified the voice. Stewart v. Fisher, 18 Ga. App. 519, 89 S. E. 1052 (1916) ;
Gallagher v. Singer Sewing Machine Co., Ill 111. App. 198 (1913) ; Dunham v.

MoMichael, 214 Pa. 485, 63 Atl. 1007 (1906) ; Addison State Bank v. The Gunning
System, 209 111. App. 551 (1918).
In Kidd v. People, 97 Colo. 480, 51 P. (2d) 1020 (1935), the testimony of a

policeman that he had heard defendant speak once twenty-five feet away and
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again sixty feet away and had heard defendant several times over a dictograph
and was fairly familiar with his voice was considered sufficient identity of a

speaker whom the witness heard over the dictograph. But in People v. Schultz,
�Cal.�, 64 P. (2d) 440 (1937), where the witness did not see any of the people
whose voices he had heard by means of a dictaphone, the court allowed the
testimony, saying that there are other means of identifying voices, but the court
did not state that any of these other means had been used.
The law appears to be well stated in Pennsylvania Trust Co. v. Ghriest, 86 Pa.

Super. 71 (1926) :
" A conversation by telephone is admissible in evidence when

the identity of the party answering is established with reasonable certainty and

recognition of voice or admission by him is not necessarily required." Or put in
another way: the recognition of the speaker's voice is not the only means of

identifying him, but identity may be established by the surrounding circumstances
as well. Barrett v. Magner, 105 Minn. 118, 117 N. W. 245 (1908).
Consequently where the witness has identified the speaker's voice and testifies

that he recognized it, that is sufficient evidence of identity to justify the ad
mission of the conversation. Lord Electric Co. v. Morrill, 178 Mass. 304, 59 N. E.
807 (1901) ; Meyer Milling Co. v. Strohfeld, 224 Mo. App. 508, 20 S. W. (2d) 963

(1929).
In the present case, the fact that the testimony offered to identify the voices

was uncontradicted is undoubtedly sufficient evidence of identity to allow the con

versations to go to the jury; and even if it were contradicted, the surrounding
circumstances were such that the court would probably have allowed the testimony.

J. T. C.

TAXATION�Chain Stores.

By Act 51 of 1934, Acts of Louisiana (1934) 251, the legislature of Louisiana
amended its laws to lay a tax on

"

persons, firms, partnerships, corporations or

associations of persons engaged in the business of operating two or more stores or

mercantile establishments, one or more of which is located in this state . . . under
the same general management, supervision, ownership or control. . . ." The Act
further provides that the tax shall be based upon the number of stores or mer

cantile establishments included undet the same general management, supervision,
ownership or control, whether operated in Louisiana or not. The rate per store

is progressively increased from ten ($10.00) dollars per store, for groups not

having more than ten stores, to five hundred and fifty ($550.00) dollars per store,
for groups having more than five hundred stores. Held, the statute is valid. Great
Atlantic and Pacific Tea Co. v. Grosjean, 301 U. S. 412 (1937).
That the power of taxation is fundamental to the very existence of the govern

ment of the states is not open to dispute. It is well established that the restriction
that it shall not be so exercised as to deny to any the equal protection of the laws

does not prevent discretion in the election of subjects, or the classification for taxa

tion of properties, businesses, trades, callings, or occupations. Bell's Gap R. R. v.

Pennsylvania, 134 U. S. 232 (1890) ; Southwestern Oil Co. v. Texas, 217 U. S. 114

(1910) ; Brown-Forman Co. v. Kentucky, 217 U. S. 563 (1910). When the classifi

cation is based upon a reasonable distinction, it is immaterial that the statute dis

criminates in favor of, or against, a certain class, provided it bears equally on all

within the same class. American Sugar Refining Co. v. Louisiana, 179 U. S. 89

(1900).
In the first chain store tax case, State Board of Tax Commissioners of Indiana v.

Jackson, 283 U. S. 527 (1931), the Court was emphatic in pointing out that its

function did not extend to a consideration of the questions of justness, motives, or



164 The Georgetown Law Journal [Vol. 26

public policy, but that its duty was to sustain classifications adopted by legislatures
if there existed substantial differences between the occupations separately classi
fied. The tax under consideration in the Jackson case, supra, was graduated ac

cording to the number of stores operated within the state. The classification was

held to be a reasonable one in view of the competitive advantages enjoyed by the

chain stores, such as mass buying, rebates, abundant supply of capital enabling
the opening of new stores at opportune times, and lower prices.
In Louis K. Liggett Co. v. Lee, 288 U. S. 517 (1933), the second important chain

store tax case, the classification made by the Florida statute was held bad in part.
The tax involved was graduated according to the number of stores in a county,
but provided that if the stores in the chain were located in more than one county,
the rate for each store was to be increased. The Court held that the fact that the
stores were located in more than one county did not affect the " value of the privi
lege enjoyed " and, therefore, the statute violated the Fourteenth Amendment of
the Constitution of the United States. In other words, the mere spatial relation
between the store and the county line was not sufficient. The distinction between
the classification in the main case and that involved in the Liggett case, supra, is
that substantial value is added to the privilege enjoyed by the addition of each link
in the chain, regardless of where it is located.
In the third chain store tax case of major importance, Fox v. Standard Oil Co.

of New Jersey, 294 U. S. 87 (1935) , the tax involved, as in the Jackson case, supra,
was based upon the number of stores operated within the state. The Supreme
Court of the United States, differing with the district court, constituted of three
judges, held that filling stations were included within the definition of chain retail
units. The validity of this West Virginia statute was attacked on several grounds,
one argument proceeding on the ground that, since sales per unit of filling stations
were so much smaller than sales in other types of retail units, the tax amounted
to arbitrary discrimination, or unlawful confiscation. After pointing out that all
members of a class within the same gradation were treated impartially and sub
jected to an equal rule, the Court said :

" If only one form of chain chooses so to

multiply its units, after arriving at the topmost levels, as to make the burden
heavy, it owes its position on the scale and aggravation of the tax to the exigences
of business and not to those of law. The classification is not arbitrary, but in its
normal operation has a rational relation to the subject matter to be taxed, the
capacity to pay, and the justice of the payment." Attention was also called to

Magnano v. Hamilton, 292 U. S. 40 (1934), wherein it is held that, where the
power to tax exists, the extent of the burden is a matter for the discretion of law
makers. See also, Alaska Fish Salting and By Products Co. v. Smith, infra.
Reference should be made to Stewart Dry Goods Co. v. Lewis, 294 U. S. 550

(1935). This case involved a Kentucky statute which imposed a graduated tax
upon gross sales, in other words, a tax based upon the size of gross business alone.
The classification was held to be arbitrary on the ground that there was no sub
stantial relation between the classes and the " value of the privilege enjoyed "-
Although this tax was not directed primarily at chain stores, it shows that size
alone is not considered by the Court to be a sufficient basis for classification. In
Lane Drug Stores, Inc. v. Lee, 11 F. Supp. 672 (N. D. Fla. 1935), a Florida
statute which imposed a graduated license tax and a graduated gross receipts tax
on multiple stores operated under single management was attacked. The exaction
based on gross receipts was held to be a denial of equal protection of the laws under
the decision in the Stewart case, supra. However, the subdivision imposing the
graduated license tax based upon the number of stores operated^was upheld, and
the provision that the graduated license tax should be doubled in event that the
graduated gross receipts tax should be invalid was declared to be within the power
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of the legislature. Again, in Great Atlantic and Pacific Tea Co. v. Valentine, 12 F.

Supp. 760 (S. D. Iowa, 1935), the court upheld a graduated license tax of Iowa
and held a graduated gross receipts tax invalid. Appeal was taken from the

ruling as to the invalidity of the graduated gross receipts tax. The decree was

affirmed on authority of the Stewart case, supra. Valentine v. Great Atlantic and

Pacific Tea Co., 299 U. S. 32 (1936).
The record in the principal case includes practically the same proof found in

the Jackson case, supra, with additional proof showing the contribution to the ad

vantages made by each unit in the chain, and the per unit advantage made possible
by the whole system. The levy made by the statute in the main case is a license
or privilege tax for the doing of intrastate business. The measure of the levy is
the number of stores within Louisiana. The rate is determined by reference to the
number of stores in the entire chain. The Court said: "Maxwell v. Bugbee, 250
U. S. 525, goes far to sustain the validity of the Act. The exaction in the present
case is even less open to the accusation of extra-territoriality than the one there
under consideration, because here it cannot be claimed, as it was there, that not
alone the rate, but to some extent, the measure of the tax, is affected by enjoyment
of extra-state privileges". Maxwell v. Bugbee, 250 U. S. 525 (1919), involved a

New Jersey inheritance tax law which levied a tax upon the transfer of property
in New Jersey, to be paid upon turning said property over to an administrator or

executor at the domicile of the decedent. The application of the statute as put by
the Court is as follows :

" Following the statute, the tax was first ascertained on

the entire estate as if it was the estate of a resident of the state of New Jersey
with all of the decedent's property, both real and personal, located there; the tax

was apportioned and assessed in the proportion that the taxable New Jersey estate
bore to the entire estate." The estate within New Jersey was the measure of the

tax, and the rate was determined by reference to the entire estate, as in contra

distinction to the levy under consideration in Frick v. Pennsylvania, 268 U. S. 473

(1925), where the value of the property without the state was simply added to

the value of the property within the state, and the tax arrived at by a set per

centage of the entire value. Reference by the Court in the principal case to

Maxwell v. Bugbee, supra, compels the conclusion that the contention of appellants
that the case had been overruled by implication by subsequent decisions on double

taxation questions was erroneous. After holding that the proof was sufficient to

show the contribution to the advantages made by each unit in the chain, and the

per unit advantage made possible by the whole system, the Court said :
" If com

petitive advantages of a chain increase with the number of its component links,
it is hard to see how these advantages cease at the state boundary."
A reply to the query of the dissenting minority of three as to what is to be the

result if other states impose taxes like that of Louisiana is found in the words of

Mr. Justice Holmes :
" Even if the tax should destroy a business, it would not be

made invalid or require compensation upon that ground alone. Those who enter

upon a business take that risk." Alaska Fish Salting and By Products Co. v. Smith,
255 U. S. 44, 48 (1921).

N. C.

TORTS�Malicious Prosecution�Termination of suit.

The defendant leased a building from the plaintiff in which he operated a

barber shop and beauty parlor. The plaintiff held two chattel mortgages on the

defendant's equipment which had been given as security for unpaid rent and

money loaned. On March 2, 1934, a suit was brought for unpaid rent which had

subsequently accrued. An officer, in pursuance of a writ of attachment, took
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charge of the equipment for five days but allowed the defendant to continue his
business without interruption. On March 7, 1934, the defendant and the plaintiff
entered into a written agreement whereby the attachment was withdrawn. The
suit was accordingly dismissed on March 10, 1934, and this action for malicious

prosecution shortly followed. Held, a compromise, whereby the parties agree not
to prosecute a law suit, does not constitute a favorable termination of a prior
action necessary to the maintenance of a malicious prosecution suit. D'Alessandro
v. Pickford, �Cal.�, 70 P. (2d) 646 (1937).
The court in this case, after disposing of a few minor grounds of defense, came

to a very interesting and difficult question. What is meant by a favorable termina
tion in a malicious prosecution suit? All courts agree that, subject to a few minor

exceptions, there must be a favorable termination of the prior legal proceedings
before the action for malicious prosecution may be brought. Stewart v. Sonneborn,
98 U. S. 187 (1878). The courts, however, do differ as to what constitutes such a

favorable termination. The true rule seems to be that the termination is sufficient
when the prosecution has been disposed of in such a manner that it cannot be
revived. Apgar v. Woolston, 43 N. J. 57 (1881). However, other courts take the
view that the termination must be made on the merits of the case. Parker y.

Farley, 10 Cush. 279 (Mass. 1852). This latter view has been slightly modified.
Graves v. Dawson, 133 Mass. 419 (1882). The difficulty lies in the application of
the above rules.

Generally no action will lie where the termination was brought about by com

promise of the parties. Alianell v. Hoffman, 317 Pa. 148, 176 Atl. 207 (1935).
However the compromise must be voluntary and not induced by duress. Morton v.

Young, 55 Me. 24 (1867). The mere consent of the accused to a discontinuance of
the proceeding, after conclusive proof of his innocence has been presented to the
prosecuting party, does not bar his action. Lee v. Jones, 44 R. I. 151, 116 Atl. 201
(1922).
The courts differ on the question as to whether the entry of a nolle prosequi by

the prosecuting officer is sufficient, most courts holding that it is. Abernethy v.

Burns, 210 N. C. 636, 188 S. E. 97 (1936). There is, however, a substantial view
to the contrary. Cardival v. Smith, 109 Mass. 158 (1869) ; Ward v. Reasor, 98 Va.
399, 36 S. E. 470 (1900).
It is considered to be a termination when the legal proceeding has been aban

doned. Moreau v. Picard, 54 R. I. 93, 169 Atl. 920 (1934). Thus the voluntary
withdrawal of the complaint is sufficient. Hammill v. International Motor Truck
Corp., 104 N. J. 551, 141 Atl. 775 (1928). Also the voluntary dismissal of the
prosecutor is sufficient, as shown in Hobbs v. Illinois Cent. R. R., 182 Iowa 316,
165 N. W. 912 (1917) ; however, it does not constitute a prima facie case. Madden
v. Covington, �Mo.�, 86 S. W. (2d) 190 <1935).
Most courts hold that there has been an adequate termination when the accused

was discharged in a preliminary examination. Thus it is sufficient if the magistrate
discharges him. Costello v. Knight, 4 Mackey 65 (D. C. 1885). However, it is not
enough if the prosecutor carries the case on to a court having jurisdiction to try
the case on its merits. Hartshorne v. Smith, 104 Ga. 235, 30 S. E. 666 (1898).
Also it is considered a termination if the grand jury fails to find an indictment.
Heam v. Batchelor, 47 Ga. App. 213, 170 S. E. 203 (1933) ; Weisner v. Hansen,
81 N. J. 601, 80 Atl. 455 (1911). But even here, as above, it is not sufficient where
a new information for the same offsense was filed the same day and was still

pending, although no warrant had been issued. Simmons v. Sullivan, 42 App.
D. C. 523 (1914). A discharge on a writ of habeas corpus has been held to be a

valid termination. Zebley v. Storey, 117 Pa. 478, 12 Atl. 569 (1888). Contra:
Vorce v. Oppenheim, 37 App. Div. 69, 55 N. Y. Supp. 596 (3d Dep't 1899) . There
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is also a valid and substantial termination of the proceeding trial if the indictment
is quashed by judgment of the court. Lytton v. Baird, 95 Ind. 349 (1883) ;
Wilkinson v. McGhee, 265 Mo. 574, 178 S. W. 471 (1915). However the quashing
must be on the merits of the case. Richard v. Goulet, 45 Que. Super. 374, 19 Dom.
L. R. 371, 23 Can. Cr. Cas. 327 (1914). It is not deemed to be a termination when
the grand jury fails to act, the proceedings having been carried from one session
to the other, Knott v. Sargent, 125 Mass. 95 (1878) ; nor when the accused was

discharged because of formal defects, Sears v. Hathaway, 12 Cal. 277 (1859) ; nor

when the accused was discharged improperly, Halberstadt v. New York Life Ins.
Co., 194 N. Y. 1, 86 N. E. 801 (1909).
Practically every court agrees that there is a sufficient termination when an

appeal ends in the accused's favor although he was convicted in the lower court.
Desmond v. Fawcett, 226 Mass. 100, 115 N. E. 280 (1917). However, the courts

again differ on the question whether this action for malicious prosecution will lie
during an appeal from the proceedings complained of. It has been held that the
action will lie. Marks v. Townsend, 97 N. Y. 590 (1885) ; contra, Reynolds v.

DeGeer, 13 111. App. 113 (1883).
The above cases are, in a general way, interpretations of the rule that there

must be a favorable termination of the proceedings complained of before an action
for malicious prosecution may be brought. There is, however, one substantial ex
ception to the above rule. When the proceeding is ex parte to hold to bail, the
accused may maintain this suit as he has had no opportunity to disprove the suit
made against him. Bump v. Betts, 19 Wend. 421 (N. Y. 1839). Thus, when a

peace warrant is maliciously sworn out, no favorable termination need be shown.
Hyde v. Greuch, 62 Md. 577 (1884).

D. G. B.

TORTS�Negligence�Concurrent.

Action by Mrs. Esther Blanton, as administratrix of the estate of Will Blanton,
against the Southern Railway Company for alleged negligent homicide of Will
Blanton, deceased, brought under provisions of the Federal Employers' Liability
Act. Decedent, a brakeman in the employ of the defendant company, was fatally
injured in a collision at a side track crossing between an automobile and a

freight train owned and operated by the company. Defendant contended that the
negligence of the driver of the automobile was the proximate cause of Blanton's
death. Held, where two concurrent causes operate directly in bringing about

injury, both together will constitute proximate cause and there can be recovery
against either or both of responsible parties, irrespective of whether injury would
have been sustained if only one of the negligent acts had occurred. Southern Ry.
v. Blanton,�Ga. App. � , 192 S. E. 437 (1937).
The law is well settled that for a negligent act or negligent conduct to be con

sidered the legal or proximate cause of the complained damage it is not essential
that such act be the sole and exclusive cause of the damage in question. Hence the
negligence of one may be considered the proximate cause of damage although the
negligence of a third person may also concur in bringing about the injury. Carter-
ville v. Cook, 129 111. 152, 22 N. E. 14 (1889) ; Bonner v. Standard Oil Co., 22 Ga.
App. 532, 96 S. E. 573 (1919) ; Criswell v. Jackson, 257 Ky. 222, 77 S. W. (2d)
622 (1935) ; Campbell v. District of Columbia, 78 F. (2d) 410 (App. D. C. 1935).
In the rules governing concurrent negligent causation the law is unable, with a

few exceptions, to apportion the burden among the contributing factors. The
choice of the law, at times apparently unjustly burdensome, is to hold each wrong
ful actor liable for the full amount rather than allow the innocent plaintiff to go
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unrequited. Hutchins v. Emery, 134 Me. 205, 183 Atl. 754 (1936) ; Guild v. Miller,
�Minn.�, 271 N. W. 332 (1937) ; Carpenter, Concurrent Causation (1935) 83
U. of Pa. L. Rev. 941. The degree of culpability is immaterial, it being sufficient
if the negligence is a direct and efficient, proximate cause of the injury. Woodcocks
Adm. v. Hallock, 98 Vt. 284, 127 Atl. 380 (1925) ; Corvello v. Baumsteiger, 115
Cal. App. 194, 1 P. (2d) 484 (1931). Late cases, in view of the stringency of this
rule, have made a distinction between active and passive negligence as concurring
causes, as for example, between the negligent operation of colliding instrumentali
ties and alleged negligent condition of a vehicle. Where the creating and maintain

ing of a passive condition is innocuous except through and by active negligence,
the two are not concurrent. Steenbock v. Omaha Country Club, 110 Neb. 794, 195
N. W. 117 (1923); Salt River Valley Water Users Ass'n v. Cornum, �Ariz.�,

63 P. (2d) 639 (1937). An act of God, or inevitable accident, or inanimate cause

concurring with defendant's negligent act will not exculpate him if his negligent
act was a direct and efficient cause. Chicago R. I. and P. Ry. v. McKone, 36 Okla.

41, 127 Pac. 488 (1912) ; Mincey v. Dultmeier Mfg. Co., �Iowa�, 272 N. W. 430

(1937). But see Cook v. Minneapolis St. Paul and Sault Marie Ry. Co., 98 Wis.
624, 74 N. W. 561 (1898). The last clear chance doctrine, or its counterpart, can
not be invoked as between joint or concurrent tort feasors. Such an application
would subvert its object and purpose. Bradley v. Becker, 321 Mo. 405, 11 S. W.
(2d) 8 (1929).
As we have seen both concurrent negligent wrongdoers are ordinarily liable

for the entire damage. However, where the damage caused by each is clearly
separable the rigid rule is relaxed in favor of a distinct assignment of responsi
bility to each. Carr v. St. Louis Auto Supply Co., 293 Mo. 562, 239 S. W. 827
(1922) ; 1 Shearman and Redfield, Negligence (6th ed. 1913) � 122.
Concurrent negligence is a term loosely used by courts and is probably best

defined in terms of distinction from cognate subjects. Concurrent, as distinguished
from joint negligence, arises where the injury is proximately caused by the con-

currert wrongful act or omissions of two or more persons acting independently.
Carr v. St. Louis Auto Supply Co., supra. So many cases have included Acts
of God and inevitable accident in this classification that it has been seen not in
appropriate to do so here.
A distinction must also be made between concurring and intervening causes

though many courts confuse the terms and use them interchangeably. See Johnson
v. Plymouth Gypsum Plaster Co., 174 Iowa 498, 156 N. W. 721 (1916). Some courts
appear to hold that the time of commission of the negligent acts is determinative
of the question of concurrence. Smith v. San Joaquin Corp., 59 Cal. App. 647, 211
Pac. 843 (1923) ; Aplin v. Dean, 231 Ala. 320, 164 So. 737 (1936). However, a
better rule would seem to be that there can be no intervening cause except where
the force produced by the defendants' act ceases to operate prior to the time of
the injury and where the force set in motion by the third person continues to the
time of the injury. Lane v. Atlantic Works, 111 Mass. 136 (1872). The question
often arises as to whether the negligent acts of two parties acting independently
were concurrent or successive. If a negligent act succeeds a negligent act or

omission, the first actor is not responsible unless the second act should be fore
seen. Coy v. Dean and Marblehead Lime Company 222 Mo. App. 67, 4 S. W. (2d)
835 (1928). There is a distinction which must be made within the field itself.
In the analogous types of cases of concurrent negligent pollution of streams as in
Day v. Louisville Coal and Coke Co., 60 W. Va. 27, 53 S. E. 776 (1906) , and in cases

of concurrent negligent trespass of animals many courts hold that a joint action
will not lie, and each wrongdoer is liable only for the damage done by his negligent
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act. Dooley v. Seventeen Thousand Five Hundred Head of Sheep, 35 Pac. 1011

(Cal. 1894). But see Arneil v. Paterson 145 L. T. R. (N. S.) 393 (H. L. 1931).
The principal case is illustrative of the rigid common law rule that if damage

has resulted directly from concurrent neglects of two or more persons, each of
these acts may be counted the wrongful cause and the parties held responsible,
either jointly or severally, for the injury. Its strictness is exemplified in the
fact that the rule is the same in concurrent intended wrongs. The severity of
the inequities arising from the strict application of this concept is further ag
gravated by the rule of Merryweather v. Nixan, 8 T. R. 186 (1799), providing
that there may be no contribution among joint tortfeasors. Myriad exceptions
and distinctions to both these rules witness that courts are not insensible to their
harshness. They are not immutable. Sanguineness is expressed for legislative
proposals for contribution between joint tortfeasors. Indeed, several jurisdictions
have made provision for litigation between defendants generally. For a detailed
discussion of the problems involved see Gregory, Legislative Loss Distribution
in Negligence Actions (1936).

C. E.

TORTS�Release�Joint or Several Liability.

Plaintiff was struck by an automobile driven by one Taylor and suffered injuries,
including a fracture of the neck and of the right femur. He exercised reasonable
care in the selection of a physician and was taken to the private hospital of
defendant physician where he remained for six months. Five months after leaving
the hospital he brought an action against Taylor. However, the suit was settled
for $2400, and plaintiff, by formal instrument, released Taylor " of and from all,
and all manner, of actions and causes of action, . . . , claims and demands what
soever . . . , especially arising out of an accident caused by Jenkin R. Taylor
running an automobile into me on November 21, 1932 ". Three years after releas

ing Taylor, plaintiff instituted this action against defendant alleging that be
cause of defendant's negligence he underwent pain and suffering and was obliged
to submit himself to further medical treatments and operations. Held, an injured
party can have but one satisfaction for the same injury and the receipt of such
satisfaction, either as payment of a judgment recovered or consideration of a

release executed by him, from a person liable for the same injury, necessarily
works a release of all others liable for the same injury and prevents any further

proceedings against them. Thompson v. Fox, �Pa.�, 192 Atl. 107 (1937).
In the majority of the few cases treating this question, where it has appeared

that one injured through the fault of another has released the person responsible
for the injury by an agreement relinquishing all rights to recover from such

person on account of the injury, it has been held that the release operates as a

bar to an action by the injured person against a physician who has treated the

injury, to recover for malpractice in connection with the treatment. Smith v.

Mann, 184 Minn. 485, 239 N. W. 223 (1931) ; Adams v. DeYoe, 110 N. J. 473, 166
Atl. 485 (1933) ; Phillips v. Werndorff, 215 Iowa 521, 243 N. W. 525 (1932) ;
Edmondson v. Hancock, 40 Ga. App. 587, 151 S. E. 114 (1929) ; Guth v. Vaughn,
231 111. App. 143 (1923). The ratiocination of the decisions seems to be, that since
a recovery may be had against the person causing the injury for the malpractice
by the physician, the injured person in settling with him is receiving full com

pensation for all injuries arising out of the accident, and consequently cannot
recover again from the physician. Milks v. Mc Iver, 264 N. Y. 267, 190 N. E. 487

(1934) ; Feinstone v. Allison Hosp., 106 Fla. 302, 143 So. 251 (1932) ; Retelle v.

Sullivan, 191 Wis. 576, 211 N. W. 756 (1927) ; Smith v. Thompson, 210 N. C. 672,
188 S. E. 395 (1936) ; Williams v. Dale, 139 Ore. 105, 8 P. (2d) 578 (1932). The
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present case, although of first impression in Pennsylvania, is in accord with the
above decisions. The rule applies whether the tortfeasors be joint or several.
Allen v. Ruland, 79 Conn. 405, 65 Atl. 138 (1906) ; Dulaney v. Buffum, 173 Mo. 1,
73 S. W. 125 (1903).
In Martain v. Cunningham, 93 Wash. 517, 161 Pac. 355 (1916) ; Justice Ellis in

a vigorous dissenting opinion said, " The malpractice of a physician is his own act,
and if it exists at all furnishes ground for an independent action. The rajlroad
company, after injury to the plaintiff, performed its duty by selecting a competent
physician to treat him, but even a competent physician may be negligent, and if he
is negligent to another's injury there is no reason why he should not respond in

damages. The physician is not a joint tortfeasor. His negligence arises subse

quently to the original injury. The release of the railroad company should be held
to be no more than a release from the consequence of its own negligence, not from
the consequences of the independent negligence of another." This statement of the

law, although a dissenting opinion is not without authority. In Purchase v. Seelye,
231 Mass. 434, 121 N. E. 413 (1918), plaintiff suffered a rupture while in employ
of the railroad company and on the same day consulted defendant physician who
by mistake performed an operation on the wrong side. It was held that a release
to the original wrongdoer was not a good plea to defendant physician because his

negligence was a distinct intervening cause. The rule that a settlement by and

discharge of one of two or more joint wrongdoers operates as a discharge of all,
has no application unless both are guilty of the same wrongful act.
A settlement with, and discharge of one not in fact negligent, will not affect the

liability of the wrongdoer. Railroad Co. v. McWerter, 59 Kan. 345, 53 Pac. 135

(1898). A release of liability for loss or injury sustained by reason of an auto
accident does not release the original wrongdoers from subsequent aggravation of
the original injury due to negligence of the physician or agents of the hospital
in treatment thereof. Conley v. Hill, 115 W. Va. 175, 174 S. E. 883 (1934). A
release of a motorist for injury was held not to preclude recovery against the
hospital for burns resulting from the negligence of a nurse in treating the injury.
Piedmont Hospital v. Truitt, �Ga.�, 172 S. E. 237 (1933). A physician engaged
by employer to treat injured employee, was held not the employer's agent within
the rule of respondeat superior so as to bring the cause of action against the
physician within the agreement releasing the employer from any liability arising
out of the accident. Benson v. Sioux Falls Medical and Surgical Clinic, 62 S. D.
324, 252 N. W. 864 (1934).
A number of courts have held, that when it appears to have been the intention

of the parties that the acceptance of a payment from one joint tortfeasor should
not be considered a payment in full and that the instrument given to the one

making such payment was intended merely as an agreement not to sue and not
as a release, such a transaction did not have the effect of releasing such joint tort
feasors as were not parties thereto. Staehlin v. Hochdoerfer, �Mo.�, 235 S. W.
1060 (1921) ; Chicago v. Babcock, 143 111. 358, 32 N. E. 271 (1892) ; Gilbert v.
Finch, 173 N. Y. 455, 66 N. E. 133 (1903) ; Matheson v. O'Kane, 211 Mass. 91,
97 N. E. 638 (1912) ; Home Tel. Co. v. Fields, 150 Ala. 306, 43 So. 711 (1907) ;
Barnum v. Cochrane, 139 Cal. 494, 73 Pac. 242 (1903).
Although the release expressly stipulates that the other tortfeasors shall not

be released, the majority rule, as exemplified by the present case, that an injured
party can have only one satisfaction for the same injury and a release of one joint
tortfeasor releases the other, still applies. Farmers' Savings Bank v. Aldrich, 153
Iowa 144, 133 N. W. 383 (1911) ; Ducey v. Patterson, 37 Colo. 216, 86 Pac. 109

(1906).
H. C. R.
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TORTS�Strikes and Picketing�Property Rights of Parties.

The complainant is engaged in printing amusement, transportation, clothing,
and other tickets in Newark, N. J. Its plant is valued at about $250,000, and it does
a gross annual business amounting to almost $300,000. On May 1, 1937, indi
viduals of the defendant labor unions called a strike to force complainant to adopt
a closed shop. A large majority of the complainant's 60 employees walked out.
The plant has been picketed continuously, and allegations of various acts of
violence and intimidation are supported by affidavits. As a result of such violence,
one of the complainant's loaded trucks was driven into the Passaic river. The
complainant brought a bill in equity to restrain defendants from continuing their
illegal acts. Held, an injunction will issue to enjoin labor union from picketing
employer's plant, as he has a property right in the services of his employee not to
be infringed by outside interference. International Ticket Co. v. Wendrich, et al.
�N. J.�, 193 Atl. 808 (1937).
The New Jersey statute under which this case was decided provides :

" No
restraining order or writ of injunction shall be granted ... in any case in
volving . . . any person or persons . . . from peaceably . . . being upon any
public street . . . for the purpose of obtaining or communicating information
... or to peaceably and without threats or intimidation persuade any person . . .

to work or abstain from working . . ." N. J. Comp. Stat. (Supp. 1930) � 107-131a.
This is an evident attempt to ingraft upon the laws of the state certain provisions
of section 20 of the federal statute popularly referred to as the Clayton Act. 38
Stat. 730 (1914), 29 U. S. C. � 52 (1934). The right of an employer at all times
to hire in the labor market and to retain in his employment such workmen as he

might choose, unhampered by the interference of a union acting as a body through
the instrumentality of a strike or boycott is a primary right, which has never been

abrogated. Folsom v. Lewis, 208 Mass. 336, 94 N. E. 316 (1911).
The question as to what constitutes unlawful picketing is one in which the

courts are not in agreement. The accosting of one by another in the street to
communicate information with the intention of influencing the other's action is
not regarded as a violation of the other's rights. But, says Chief Justice Taft in
his opinion in American Foundries v. Tri-City Council, 257 U. S. 184, 204 (1921) :
" If, however, the offer is declined, as it may rightfully be, then persistence,
importunity, following and dogging become unjustifiable annoyance and obstruc
tion which is likely soon to savor of intimidation." In defense of this decision it
has been remarked :

" In it is no clear purpose to denature or
' weasel ' the

[Clayton] act, and limit workmen to methods akin to pink teas and scented notes
of invitation. They have their own virile vocabulary . . . Where Congress gives
bread, the courts will not convert it to stone." Great Northern Ry. v. Local Great
Falls Lodge of International Assn. of Machinists, No. 287, 283 Fed. 557 (D. C. D.
Mont. 1922).
While, in the instant case, the dumping of the truck into the river was con-

cedely an unlawful act, the New Jersey court went further, saying, " it is rarely
that a case arises where picketing is free from unlawful conduct ", intimating,
but not holding, that there is no such thing as

" peaceful picketing ", citing Truax
v. Corrigan, 257 U. S. 312, 340 (1921) to the effect that, '"peaceful picketing'
is a contradiction iri terms ". As no all-inclusive definition has been formulated
for this antilogy, the solution would seem to be to let the facts of each case de
termine the legality of the acts. Gevas v. Greek Restaurant Workers' Club, 99
N. J. Eq. 770, 134 Atl. 309 (1926). The test being: Does the conduct under the
existing facts amount to intimidation? Keuffel & Esser v. International Assn.,
93 N. J. Eq. 429, 116 Atl. 9 (1922).
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It is settled that the right of an employer to keep his business running is a

property right under Sect. 20 of the Clayton Act notwithstanding a strike is in

progress. Duplex Printing Press Co. v. Deering, 254 U. S. 443 (1921) ; Hitchman
Coal Co. v. Mitchell, 245 U. S. 229 (1917). That the right to prosecute a lawful
business without unlawful obstruction is either property, or a property right, has
always been recognized. It is the foundation of equity jurisdiction in this class
of cases. King v. Weiss & Lesh Mfg. Co., 266 Fed. 257 (C. C. A. 6th, 1920). But
see the dissent of Mr. Justice Holmes in Truax v. Corrigan, supra, at page 342:
" By calling a business ' property '

you make it seem like land . . . An established
business no doubt may have pecuniary value and commonly is protected by law

against various unjustified injuries. But you cannot give it definiteness of contour
by calling it a thing. It is a course of conduct. . . ."
Co-existent with the property right of the employer is the right of workmen to

combine for the purpose of maintaining or advancing the rate of wages. For the
right of acquiring property is inherent and indefeasible in every man, and includes
the right of a workman to work where, and for whom, he pleases, and, is, in a legal
sense,

" property " entitled to the full protection of the law. Mische v. Kaminski,
�Pa.�, 193 Atl. 410 (1937).
It is the assertion of these two divergent rights that results in the friction

exemplified in the present case. Despite our increasing group consciousness it is
still a question of the survival of the fittest, for the parties are competitors in
trade�they are engaged in a

" free struggle for life ". See dissent of Justice
Holmes in Vegelahn v. Guntner, 167 Mass. 92, 107, 44 N. E. 1077, 1079 (1896).
Labor organizations may use persuasion to have others join their organization.
Alaska S. S. Co. v. International Longshoremen's Assn., 236 Fed. 964 (D. C. W. D.
Wash. 1916). There can be no conspiracy to do that which is lawful in a lawful
manner. If ruin to the employer results from their peaceable assertion of these
rights it is damnum absque injuria. Contra: Heitkemper v. Central Labor Council,
99 Ore. 1, 192 Pac. 765 (1920).
To understand the decision in the instant case it is submitted that cases involv

ing the interpretation of labor statutes are expressive of the public policy of the
state�either broad or narrow�and in the last analysis must turn upon the
notions of policy which the judges who are deciding the particular case may enter
tain. In the interpretation of these statutes it is the judiciary who must decide
whether they shall serve labor a meal of bread or stone. " Whether our courts
will show themselves competent to settle the questions of policy involved is perhaps
doubtful. ... In making our decision, we shall have to bear in mind that if we
do not give organized labor a fair chance to assert itself in competition with or

ganized capital in this ' free struggle for life ', the only alternative will be a larger
and larger measure of direct governmental interference in fixing wages and con

ditions of employment." Cook, Privileges of Labor Unions (1918) 27 Yale L. J.
779, 800.

C. E. W. Jr.
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Adam Maurer.f The Lawyers' Co-operative Publishing Company, Rochester,
1937. Pp. x, 608.

CASES AND OTHER MATERIALS ON ADMINISTRATIVE TRIBUNALS�
by E. Blythe Stason.J Callaghan and Company, Chicago, 1937. Pp. xxxiii, 757.

These two books on Administrative Law and Administrative Tri
bunals are excellent both in the selection and arrangement of cases

and other material. They consist of extracts from the various reports
of the Special Committee on Administrative Law of the American
Bar Association, from the English Committee on Ministers' Powers,
from law review articles (which generally have been placed in the

footnotes), and from a few illustrative statutes setting up administra
tive tribunals and prescribing their procedure.
For comparative purposes, the chapter headings of these two

books may be arranged in parallel columns, omitting the subheadings
which form a part of the table of contents of the Stason book. These

chapter headings are as follows :

Professor Maurer's Book.
I. Development in Administrative

Law.
II. Grants of Administrative Discre

tion�Licensing Power.
III. Delegation of Legislative Power

�Administrative Rule Making
Authority.

IV. Administrative Legislation�Rule
and Code Making.

V. Administrative Adjudication�
Procedure.

VI. Administrative Finality�Special
Problems of Judicial Control.

VII. The Appropriateness of Extraor
dinary Remedies in Adminisr
trative Cases.

VIII. Collateral Attack Upon Adminis
trative Determinations.

IX. Actions Against Administrative
Officers�Sovereign Immunity
from Suit.

X. The Administrative Authority of
the Postmaster General with
Respect to Fraud Orders.

Professor Stason's Book.

Introductory notes.
I. Establishment of Administrative

Tribunals.
II. Nature of Functions of Adminis

trative Tribunals.
III. Limits Upon Administrative Dis

cretion.
IV. Notice and Hearing.
V. Securing Information to be Used

as Basis for Action.
VI. The Hearing.
VII. Rules and Orders and Their En

forcement.
VIII. Right to Judicial Relief�In Gen

eral.
IX. Methods of Judicial Relief.
X. Extent of Control of Administra

tive Action by the Courts.
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Professor Maurer's Book.
XI. Alien Exclusion and Deportation

Administration.
XII. The Interstate Commerce Com

mission.
XIII. The Federal Trade Commission.
XIV. Administration of the Packers

and Stockyards Act by the Sec

retary of Agriculture.
Index.

Professor Stason's Book.

Appendix.

Index.

If the contents of either of these two books be compared with earlier
case-books on Administrative Law and Administrative Tribunals
the difference will be at once apparent. The Special Committee on

Administrative Law of the American Bar Association stated in its
annual report for 1937 that:

"A great many courses in administrative law as taught in the law
schools cover but a fraction of the subject. The attempt is made in
most of such schools to teach the subject from case-books, and an

examination of these case-books shows that they are largely limited
to opinions of the courts, . reviewing administrative decisions. That
is to say, the subject matter as developed in many of these case-books
begins and ends with the cases in the courts, and very little, if any,
attention is given to the study of the particular controversy as it
originated in the administrative machinery of the Federal, State, or
municipal government; the administrative processes which such a

controversy followed before it became a case in the courts; and the
method of presenting the issue to the various administrative officers
or boards required to decide the matter. This is a most important
fraction of the subject and is constantly growing more so with each
passing year. If a controversy may be decided administratively and
decided properly, there is no need for litigation concerning it, and
experience has proven that with proper machinery for getting at the
facts in such controversies, with the aid of briefs and oral arguments
by attorneys skilled in the compilation and use, in many instances,
of economic and scientific data, the great bulk of cases are satis
factorily and properly settled by the departments, establishments,
boards, commissions and other agencies of the Federal government
and are not taken to the courts." 1

The recently concluded Huntington Tax case,2 which was contested

by the estate, occupied approximately thirteen months of actual trial
time and the decision announced by the Board of Tax Appeals was

within approximately three percent of the amount assessed by the
Bureau of Internal Revenue. One of the 130-odd federal governmental
agencies last year had more than 600,000 different controversies or

1 Advance Program, Including Committee Reports at the 60th Annual Meeting,
September 27 to October 1, 1937 inclusive, of the American Bar Association at

Kansas City, p. 180.
2 In re Estate of Huntington, Doc. No. 47552, 36 B. T. A. (Oct. 22, 1937).
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a great many more than were before all of the federal courts, includ
ing both public and private litigation. We all know what happened
to the dockets of the federal courts during the prohibition era where
but one bureau of the Federal Government was involved and the
volume, if nothing else, of controversies before the 130-odd federal
governmental agencies is sufficient to show that these cases must be
weeded out and settled administratively with but comparatively few

being taken to the courts.
The authors of these two books were working on the subject-matter

thereof as the report of the Special Committee on Administrative Law
was being written, and they all went to press about the same time.
However, the Chairman of that Committee discussed this matter with
Professor Maurer and it was the subject of correspondence between
Professor Stason and the said Chairman. To the extent material was
available to them and to the extent material theretofore assembled
permitted, these men made considerable effort to meet the criticism
above quoted of the existing methods of teaching administrative law
in most of the law schools. While neither book gives as much emphasis
as this reviewer believes necessary to administrative tribunals�

particularly to the intradepartmental ones�and to the presentation
of controversies to such tribunals, nevertheless as the above referred
to chapter headings would indicate, both books place considerable
emphasis on the administrative adjudicatory and regulation process.
This is as it should be.
The material selected in each book is such that it may be easily

supplemented by obtaining rules of practice and procedure issued by
the several departments, boards, commissions, etc., and reference may
be made to the statutes not printed in these books pertaining to ad
ministrative tribunals and their jurisdiction. However, if time does
not permit of a considerable amount of such additional work, the
statutes reprinted in either of these two books with the obtainable
supplementary rules of practice and procedure may be used as types
of the administrative processes.
Administrative law is not equity, admiralty, common law, or the

law generally applied between private parties. In my judgment, ad
ministrative law is an entirely separate body of concepts and principles
applied administratively in controversies between the government
and the citizen. The administrative function cannot be taken over

by the courts because of the volume of controversies, their complexi
ties, and the need for prompt decision if administration is to continue.
The job of the courts should be to see that the administrative action
is not arbitrary or capricious, contrary to the Constitution and/or
the statute, that a fair hearing was accorded, and that the decision is
not contrary to law. The courts should have discretionary but not
mandatory duty to review the facts for the purpose of determining
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whether the administrative findings of facts are in accordance with
the evidence.
Professor Stason has selected a great many state cases while Pro

fessor Maurer has largely restricted his selection of cases to those
in the federal courts. Both authors have prepared written intro

ductory statements for some of their chapters, and both have made
considerable use of footnotes, citing material from law reviews, re
ports, and recommendations bearing on the particular point. Beyond
question, each of these books is the result of ripe scholarship and
considerable experience.
The Stason book is somewhat more exhaustive but either book will

aid most materially in placing before students in administrative law
" Our Wonderland of Bureaucracy "�the administration of the laws
as practised daily in a great country of more than 125,000,000 of
people with all of the conflicts necessarily arising in a modern, in
dustrialized nation in attempting to govern it by means of a system
for the administration of the laws which was devised almost a century
and a half ago when, as Dean Bates has stated in the Introduction
to the Stason book, the country was sparsely settled, with industry,
commerce, and social life relatively simple and undiversified. It is
to be hoped that these two splendid books will do much to instil in
the lawyers of tomorrow a fairly correct picture of the governmental
situation as it actually exists today, and one which may continue to
exist unless by some means the lawyers now at the Bar are induced
to study the machinery for the administration of the law with a view
to its improvement�or unless the lay public should become so im

patient that it will demand and secure reforms which may not always
safeguard the rights of the citizen while at the same time permitting
the administration of the laws to function with the precision' and
speed necessary in the Federal Government of today.

O. R. McGuire.*

THE DEVELOPMENT OF THE BUSINESS CORPORATION IN ENGLAND
1800-1867�by Bishop Carleton Hunt.f Harvard University Press, Cambridge,
1936. Pp. xii, 182.

This little book is Volume 52 of Harvard Economic Studies pub
lished by the Department of Economics of Harvard University and
written under the direction of Professor Edwin F. Gay. While it is
written from the point of view of a study in economic history, it is

* Chairman of the American Bar Association's Committee on Administrative
Law; Vice-Chairman, Committee on Administrative Law of the Federal Bar
Association.
t Instructor and Tutor in Economics, Harvard University.
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important for the corporation lawyer to understand something of the
course of development of the English Companies Acts in order to
understand the English decisions and the evolution of corporation
law generally. No entirely satisfactory legal history is as yet available.
Dr. Hunt's book sheds some interesting light on the economic back

ground of the development of joint stock companies during the first
two-thirds of the nineteenth century. In the introductory chapter on

the eighteenth century, he refers to the influence of company promo
tion, the speculative boom of the last decade of the seventeenth cen

tury and the subsequent " bubble period " which culminated in the
scandal of the South Sea Company and the crash of 1720. The Bubble
Act 1 was aimed at the usurpation of corporate charters and sought to
prevent competition in stock jobbing with the South Sea Company,
one of the arch speculators in its own shares. This Act, which was

not repealed until 1825, was very vague and poorly drawn (being
drawn in bad faith), and hampered the development of the joint stock
system, particularly casting doubt upon the issue of transferable
shares by unincorporated joint stock companies.
The unincorporated joint stock company with transferable shares,

which came into prominence in the early eighteenth century, is the
lineal ancestor of the modern business corporation. It was only by
a protracted struggle that Parliament was induced to grant to these
quasi-corporations reasonable corporate facilities, such as the privi
lege of suing and being sued as an association. They were stupidly
treated as large partnerships, and there was no way until 1855 to
avoid unlimited partnership liability other than by agreement with
each creditor or some special legislative act or executive grant of a

charter.

Incorporation by royal charter or by private act of Parliament was
ordinarily practicable only for companies considered of public im
portance, such as canal companies, railways, and public utilities.
Banks and insurance companies have had a special history. The de

velopment from special charters to a general corporation law in the
nineteenth century, under which all kinds of enterprises may obtain
facilities for doing business in corporate form, has been of vast im

portance to business enterprise and finance.
Dr. Hunt's book is primarily a study of the struggle of a growing

public demand for freedom of incorporation and limited liability
against conservative fear of corporate abuses and opposition to cor

porate extension. With detail made vivid by quotation, and by the use

of all kinds of contemporary materials, the author has traced the
effect upon sentiment of successive eruptions of company promotion,
of alternate booms and panics, of rash speculative crazes caused by

*6Geo. I, c. 18 (1719).
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the defects of partnership law. It is the story of an economic and
legal necessity for the use of the corporate mechanism forcing its
way slowly and painfully into legislative recognition against strong
commercial prejudice in favor of individual enterprise and liability.
The author traces the changes in public opinion by brief quotations
from The Times, from debates in Parliament, from legal and economic
works, from articles in accounting, economic, and banking periodicals,
from parliamentary papers and reports, from the prospectuses of com
panies, and from monographs and many sources not readily available.
He has tables of companies of different kinds in existence at different
periods and refers to important statutes and court decisions.

Chapter VI, on Limited Liability, dealing with the final struggle for
freedom of incorporation, will probably be found the clearest and of
most interest to the legal reader.

Henry W. Ballantine.*

CAPITAL SURPLUS AND CORPORATE NET WORTH�by Raymond P.
Marple.f The Ronald Press Company, New York, 1936. Pp. viii, 201.

In this book, we find an attempt by an experienced public accountant
to state the principles which should be applied in accounting for capital
surplus, a term which the author defines as

" the excess of invested
capital over legal capital ".1 Until recent years the situations in which
such a surplus existed were so uncommon that the topic was one of
comparatively little interest either to the accounting or to the legal
profession. It is only during the last two decades that the enactment
of no par statutes authorizing the allocation of part of the considera
tion received for stock to surplus rather than capital, the inducement
given by modern stock transfer tax laws to the practice of fixing the
par value of par stock at less than the amount of the stockholders'
contributions, and the realization of the possibility of using statutory
provisions for reduction of capital to create an unearned surplus,
have brought the subject of capital surplus�invested funds which
are not legally capital�forcibly to the attention of all those who are

concerned with corporate affairs.

Until very recently, however, the interest of lawyers in such surplus
was largely confined to the question as to how it might legally be
created. In the absence of provisions in the corporation statutes re

stricting the use which might be made of capital surplus for the pay
ment of dividends, the absorption of losses, or the purchase of the

* Professor of Law, University of California School of Jurisprudence.
t Head of the Research Department, National Association of Cost Accountants.
i P. 18.
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corporation's own stock, it was generally assumed that capital surplus,
once lawfully created, was for legal purposes identical with earned
surplus. The accountant, interested in developing accounting princi
ples which would enable the corporation's books and balance sheets to
present an accurate and informative picture as to its present condition
and past successes and failures, might insist that surplus of this sort
differs radically from earned surplus and should be separately treated
on the books. The lawyer could, and largely did, remain indifferent
to mere bookkeeping devices for keeping separate what the statutes
and legal decisions told him were legally identical. Lately, however,
a new factor has been introduced into the picture through the enact
ment in important jurisdictions of statutes which sharply differentiate
between the uses that may be made of earned and of unearned sur

plus. The problem of distinguishing between these two forms of sur

plus is thus coming to be an important legal problem, and, despite
substantial differences in approach, the lawyer will find it worth while
to pay attention to what the accountant has to say about it.
This is particularly true where the accountant is as conversant

as Dr. Marple is with the content and effect of recent legislation that
bears directly or indirectly on problems relating to unearned surplus.
No legal writer has yet given us as complete a picture of the varia
tions in the statutory provisions relating to unearned surplus or so

comprehensive a discussion of the extent to which the statutes affect
the uses for .which the board of directors may deal with capital surplus
and the manner in which it must be accounted for on the corporate
books.
In addition to explaining what the statutes permit or compel, Dr.

Marple has given us a critical estimate of the statutory limitations
which is carefully thought out and clearly and effectively set forth.
His strictures on the existing statutes�including the more restrictive
ones�are supported by practical arguments which are often con

vincing. Running through all of them, however, is a concept of in
vested capital which seems to the reviewer to be unduly doctrinaire.
Dr. Marple's fundamental thesis is that both legal capital and capital
surplus are parts*of a capital fund which should never be diminished

by payments to stockholders except in some manner which earmarks
the payments as distributions of capital and leaves the payees subject
to the claims of creditors. The extent to which this theory�which
would seem to obliterate any substantial distinction between capital
and capital surplus�governs the author's thinking is perhaps most

clearly indicated by his discussion of the question whether losses
of fixed assets should be charged to earned or to unearned surplus.
In arguing that such losses should always be charged to the former
fund up to the point of its complete exhaustion he says :
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" It is most enlightening to see directors, who would not think of

using capital surplus for dividend purposes, vote to charge losses
against capital surplus in order that the earned surplus available for
dividends might be conserved. Is it possible that they do not realize
that dividends paid from surplus conserved in this way are as much
liquidating dividends as though they had been charged against capital
surplus, or do they realize this but follow this round-about method of
paying liquidating dividends in order that stockholders may not dis
cover that their capital is being returned to them in the form of
dividends?"2

Of course if we define capital (including capital surplus) as a sum-

equal to the stockholders' contribution, it is clear that, if losses are

equal to earnings, any distribution will leave the remaining fund less
than the amount of the stockholders' contribution and constitute in
that sense a liquidating dividend. If, on the other hand, instead of

premising our consideration of this particular problem on a definition
of capital, we turn our attention to the practical question involved, it
at once becomes apparent that from a business point of view the
financial condition of a company which has never earned anything and
has no surplus except as a result of an artificial division of stockholder-
contributions into capital and paid-in surplus is very different from
that of one which, despite the loss of some fixed asset, has demon
strated its earning power. The two companies may be alike in that the
dollar value of the assets of each is exactly what it was when the
business began, but the causes which have brought about these results
in the two cases are entirely dissimilar. There may be sound reasons

for insisting that, despite these differences, law or accounting prac
tice should treat the two situations in the same way with respect
to the existence of any fund available for dividends, but it is not a
conclusive objection to treating them differently that to do so would

require some modification of the concept of capital (including capital
surplus) as a fixed sum in dollars.3
It is probably true that accountants have more justification than

lawyers for believing in the importance of consistent adherence to
somewhat abstract concepts. The accountant is seeking to present a
financial picture primarily through the medium of figures and descrip
tive headings. To compel him to recognize that these headings may
have a chameleon-like character may complicate his taskmore seriously
than that of the lawyer is complicated by being forced to acknowledge
the truth of Justice Holmes' aphorism that " general propositions do
not decide concrete cases". Nevertheless the accountant, like the

lawyer, is concerned with the activities of men of affairs who will not

readily endure being restrained from what they want to do by the

2 p. 178.

3Cf. Isaacs, Principal�Quantum or Res (1933) 46 Harv. L. Rev. 776.
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difficulty which the accountant or the lawyer may have in fitting it into
some neat intellectual pattern.
All this is not wholly fair to Dr. Marple's book, which presents many

practical as well as theoretical reasons for the conclusions reached.
The question is merely one of emphasis but the reviewer cannot escape
the feeling that the effectiveness of the author's arguments is lessened
by the undue importance which he attaches to rigid adherence to a

conceptualistic generalization.
E. Merrick Dodd, Jr.*

EQUITY: A COURSE OF LECTURES�by F. W. Maitland. Revised by John
Brunyate.f At the University Press, Cambridge; The Macmillan Company,
New York, 1936. Pp. xxiv, 343.

In what follows it is assumed that a review of this new edition of
Maitland's well-known book should be confined primarily to noting
changes, either by way of addition or omission. To begin with, the
seven lectures on the Forms of Action included in the first edition
have been omitted and will be published separately. The text of the
remaining lectures remains unaltered, except that two passages on

pages 63 and 85 have been omitted. These passages dealt with certain
questions arising on the Statute of Uses and with the devolution of
trust estates ; both, it is considered, have been rendered obsolete by the
Acts of 1925.
The footnotes to the final edition, which were of course not written

by Maitland, have at many points been added to and altered. In addi
tion, five longer notes have been added at the end of chapters. These
longer notes deal with matters which required a more extended treat
ment than was possible in ordinary footnotes. The first of these longer
notes deals with the two cases of Oliver v. Hinton,1 and Walker v.

Linom,2 cases in which persons who had acquired only " equitable
rights " were given a preference over the holders of the " legal title "
because of negligent conduct of the latter which had misled the former.
The second of the longer notes covers over ten pages and greatly

amplifies and supplements Maitland's treatment of restrictive cove

nants. Maitland was chiefly interested in the question against whom
covenants can be enforced. The note discusses : (1) who can enforce
the covenants ; (2) obsolete covenants; (3) restrictions binding chat
tels. The third note calls attention to some of the radical changes
in the English law made by the Property Acts of 1925, so far as these

* Professor of Law, Harvard University Law School.
f Sometime Fellow of Trinity College, Cambridge.
i [1899] 2 Ch. 264.
2 [1907] 2 Ch. 104.
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changes alter portions of the law dealt with by Maitland in Chapters
IX to XIII.
The fourth note, ten pages in length, deals with Trusts and is in

tended to amplify the original conception given by Maitland. The
final long note deals with the administration of assets and summarizes
the Administration of Estates Act of 1925, an act which it is said
has completely altered the [English] law on that subject.
Much of the statutory law dealt with in these supplementary notes

is of course not of immediate interest to the practicing lawyer in
America. For the student of property law who is interested in legal
reform, however, the discussions are of much value. Especially inter
esting is the view, to the effect that when the " object [of the statutory
changes in question] has been secured . . . the distinction of practical
importance will be between interests [in property] which can be pro
tected and interests which can be overreached ", so that " the old dis
tinction [between ' legal ' and ' equitable ' interests] will lose most
of its practical importance ".3
The present reviewer cannot claim to have an expert knowledge of

the details of the changes in English property law under discussion.
He must content himself with suggesting that a student of logic or

linguistics, if he were informed of the retention of the words " legal "

and " equitable " in legislation enacted more than fifty years after the
" fusion " of " law " and " equity " by the Judicature Acts, would be
likely to suggest that possibly the draftsmen of the acts in question
were not equipped with a technical vocabulary adequate for their pur
poses. The matter cannot be subjected to analysis here, but the sug
gestion may be ventured that the adoption of some such terminology
as that advocated by the " Hohfeldians " would enable reformers of
property law to express their meaning more precisely.
The changes in the briefer footnotes will be found helpful by

American users of the book as they call attention to and briefly dis
cuss some of the more important English cases dealing with " equity "
which have been decided in recent years.
If the scope of the present review were to include a discussion of

Maitland's work itself, the reviewer would be tempted to bring down
to date the discussion of Maitland's view that equitable rights are

rights in personam and not rights in rem. Much has been said upon
that subject since the first edition appeared, but the editor of the
present volume tells us in the preface that he decided that a discussion
of it did not fall within his province as a reviser. Doubtless this deci
sion was a wise one, and of course a satisfactory discussion of the
problem would require more space than is available in a book review.
All that can be done here is to point out that a prerequisite to an intelli-

3 P. 215.
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gent discussion of the matter requires first of all an adequate analysis
of the precise meaning to be given to the highly ambiguous verbal
symbols in rem and in personam.*
Although the chapters on the Forms of Action are omitted the use

of unusually heavy paper in the present edition makes the book half
again as thick as the first edition ; otherwise, the physical make-up of
the new edition is reasonably satisfactory.

Walter Wheeler Cook.*

SELECTED ESSAYS OF FREDERIC WILLIAM MAITLAND�edited by H. D.

Hazeltine,f G. Lapsley % and P. H. Winfield.� At The University Press,
Cambridge; The Macmillan Company, New York, 1936. Pp. ix, 264.

This volume is primarily a reprinting of six of Maitland's essays,
which appear consecutively (though in somewhat different order) in
the third volume of Maitland's Collected Papers, at pages 210-404.
These essays are entitled The Corporation Sole, The Crown as Cor
poration, The Unincorporate Body, Trust and Corporation, Moral

Personality and Legal Personality, and The Body Politic. The volume
also includes about half of Maitland's introduction to the Parliament
Roll of 1305; this introduction and Maitland's eight prefaces to as

many volumes of The Selden Society were omitted from the Collected
Papers because it was felt that they could not without injury be
wrenched from the texts which they are intended to introduce.
The editors explain in their preface that so much later research

has been done that a mere reprint of Maitland's Collected Papers
would not be satisfactory, and that the Syndics of the Cambridge
University Press did not " see their way to a new edition of the three
volumes ".1 The University Press did, however, agree that " certain
of the papers likely to be most useful to students in law, history and
politics " 2 should be selected, edited and published in one volume. The
editors express the view that in this volume students of a later genera
tion who did not come under Maitland's direct influence have " all that
is of practical use to them ".3

*Cf. Cook, The Powers of Courts of Equity (1915) 15 Col. L. Rev. 27; Cook,
Rescission of Bargains Made on Sunday (1935) 14 N. C. L. Rev. 165.
* Professor of Law, Northwestern University Law School.

f Downing Professor of the Laws of England in the University of Cambridge.
t Frequent contributor to the English Historical Review.

� Rouse Ball Professor of English Law in the University of Cambridge.
1 P. vii.
2 P. vii.
3 P. viii.
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Even at the risk of convicting myself of a deficiency of " scholarly "

attributes, I must confess at the outset that I have found these pages,
with the exception of the essay on The Body Politic, difficult and
boresome reading. I cannot speak for students of history or of
politics, but from the standpoint of a student of law and more espe
cially of a student of the law of associations, this volume contains
little of current value. Only as an indicator of the great advances
which have occurred during the past three decades in the analysis of
legal problems and in the approach to their solution is the volume
negatively of consistent interest. The essay on The Corporation Sole,
for example, discusses for thirty tedious pages such questions as who
first invented the corporation sole, and whether parsons, bishops,
deans, and abbots are really corporations sole. Yet at no point does
Maitland clearly define or even describe in what sense he is using
either the term " corporation " or the concept " corporateness " ;
nor does he ever indicate for what purpose he seeks to determine
whether the label " corporation sole " should be applied to parsons,
bishops, etc.
The problem that precipitated this academic discussion was that of

supplying legalistic justification for the desired result, namely that
property which members of the clergy held ex officio should pass to
their successors. The recognized " estates " afforded no solution. The
" trust " concept had not sufficiently developed. But the concept of a
corporation as a fictitious person with perpetual succession was well-
established. So, instead of frankly admitting that the problem was

sui generis and involved the making of a rule of law, it was contended
that a bishopric (or was it the bishop?) was really a corporation (and
that this had always been so) , only an odd kind of corporation, namely
a corporation sole, and that it was this corporation which held the

property in question and continued to hold it despite changes from

time to time in the human being who animated the corporate entity.
Of course, it was soon noted that the logical pursuit of this theory
created new difficulties which otherwise might have been obviated.
But what matter? The ubiquity of the common law had been pre
served ! Even Maitland characterized the " corporation sole " as
" either a natural man or a juristic abortion ".4

Having revealed the futility of the attempt to explain the parson's
relation to the glebe in terms of " corporation sole ", Maitland, in
his essay on The Crown as Corporation, exposes even more con

clusively the uselessness of applying that concept to the king. After

portraying some of the metaphysical difficulties resulting from the

conception of king as corporation sole, Maitland says :
" The way

* P. 103.
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out of this mess, for mess it is, lies in a perception of the fact, for fact it
is, that our sovereign lord is not a ' corporation sole ' but is the head
of a complex and highly organized ' corporation aggregate of many

'
�

of very many. I see no great harm in calling this corporation a Crown.
But a better word has lately returned to the statute book. That word
is * Commonwealth ' ".5
The article entitled The Unincorporate Body is almost exclusively

a brief historical survey of the development of the charitable trust.
Maitland's conclusion is that by this creation " In truth and in deed we
made corporations without troubling king or parliament though per
haps we said that we were doing nothing of the kind ".6
The essay on Trust and Corporation repeats much of the substance

of the preceding articles, and, like much of Maitland's writing, is
extremely prolix. Writing originally for German publication, Mait
land hypostatizes Trust and elaborately discourses upon the historical
origin and development of his conception.
During the latter years of his life, Maitland seems to have been

deeply influenced by Gierke, and his thoughts centered upon problems
of corporate personality. In his essay entitled Moral Personality and
Legal Personality, written but three years before his death, this inter
est is paramount. He reasons that a permanently organized group
allowed by law is a right-and-duty-bearing unit, that such a unit has

group-personality, not by a fiction of law but by the very nature of

things ; that a corporation, like man, is a right-and-duty-bearing unit,
and that hence a corporation is a real person with a real will. Once

again the struggle of the mystical and the metaphysical !
One does not lightly or with an easy mind belittle any of the writing

of such a celebrated and profound scholar as Maitland. Nevertheless,
I should be little troubled as to the soundness and fairness of the views
which I have thus far expressed as to the contents of this volume,
were it not for the disturbing fact that my reactions to the concluding
essay, The Body Politic, are completely different. Here we find a depth
of reflection, a clarity of analysis, a delicacy of touch, a terseness

strangely lacking in the other five papers. In this essay Maitland

exposes the sophistry of those who believe that " having a science
of the body natural we are at last to have a similar science of the

body politic ".7 He concedes that " a rich, flexible, delicate vocabulary
is necessary if there is to be accurate thinking and precise descrip
tion ".* He readily admits that " for the presentation�nay, for the

perception�of unfamiliar truth we have need of all the metaphors
that we can command, and any source of new and apt metaphors is a

� P. 117.
� P. 136.

7 Pp. 242-3.
s P. 243.
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source of new knowledge ".9 He contends, nevertheless, that " the man

studying history will do well not to hand himself over body and soul
to the professor of any one science ", for " hewill not ride his metaphor
very far without a fall ".10 He suggests that " those who are talking
most hopefully about sociology are constantly forgetting . . . the
interdependence of human affairs, for example the interdependence of
political, religious, and economic phenomena " Too often it seems
to be thought that you can detach one kind of social phenomena from
all other kinds and obtain by induction a law for the phenomena of that
class." 12 " My own belief is that by and by anthropology will have
the choice between being history and being nothing." 13 He intimates
that questions of so-called " political science " are really questions
about specific pieces of history. And in conclusion he expressly regrets
" the suggestion [implicit in the pursuits of sociology, anthropology,
and political science] that at the present time the student of history
should hope for and aim at ever wider and wider generalizations ",14
Where was this Maitland when the other five essays were being

written? The Body Politic was composed in 1899, but four years after
Pollock and Maitland had enriched the world with their great history
of English law. The five other papers were all published subsequently.
Could it be that with the turn of the century Maitland lost a certain
vitality and robustness of mind that had theretofore enabled him
to apply his superb critical faculties as effectively to his own writings
as to those of others? This seems hardly probable, for, although he
had been in delicate health for some time, at his death in 1906 Mait
land was only fifty-six.
A more reasonable explanation lies in the fact that the first five

essays relate to details of legal history and association law, whereas
the sixth is far more general and concerns metaphor and method in
fields struggling for distinctive recognition as

" social sciences ".
Perhaps for this reason in the latter essay the nuggets of original
thought which characterize all of Maitland'swritings are concentrated,
while in the former ones they are widely scattered and often practically
submerged by a welter of scholasticism. Moreover, the essay on The

Body Politic is in a sense dateless, whereas the others, to a person
familiar with subsequent related legal literature, are definitely a

generation old.
I have possibly been subjecting this reprinting of Maitland's

pioneer efforts in a now familiar and more thoroughly explored area

to contemporary standards. This is comparable to criticizing a present-
day publication of the work of Darwin, of Adam Smith, of Gibbon

9 Ibid.
i� P. 245.
n P. 247.

12 P. 248.
" P. 249.
� P. 256.
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by reference to subsequent developments in the fields where they
ploughed new and deep furrows. And yet if a book be newly pub
lished and offered for current consumption, by what standards should
its contents be judged? If it represents a step in the evolution of a
language, or of an idea, or of an institution, is that sufficient to justify
immortalizing it by periodic republication? University and other
endowed Presses should have a rational answer to this problem�but
they, too, I suppose, are not immune from the attacks of those ancient
forces now inelegantly described as

"

pressure-groups ".
Alexander Hamilton Frey.*

THE LAW OF ACCIDENTS�by Milton C. Jacobs.f Prentice-Hall, Inc., New
York, 1937. Pp. xxiii, 886.

There was a time in the law of tort when the law of accidents could
be stated quite simply: If what happened was brought about by the
voluntary act of the defendant, he was liable, fault or no fault, accident
or no accident. Vestigial traces of the original theory remain, and
variations of the theme have been introduced by the legislatures in
the form of workmen's compensation and employers' liability acts,
but it is the exception in the law today, where once it was the rule,
that a man should be held liable for something he could not help.
Negligence, in other words, is the theme song of the day.
It is surprising, therefore, to find a book, purporting to deal with

contemporary affairs, that takes up nine hundred pages to state the
law of accidents. The answer of course is that this book really deals
with the law of negligence. The method of attack is what Mr. Justice
Cardozo would call tonsorial and agglutinative. The author calls it
" his new ' text-digest 7

system of legal writing." 1 Offhand the result
might be described as a cross between an hornbook and a racing form.
But reproduction of a bit of the book itself will convey a clearer

impression of the method than any wordy analysis could possibly
afford :

Section 7

proximate cause

A. General.

(a) Cause and Effect.
The relations of causes to effects differ so widely that no fixed line

can be drawn. (Statement by author in heavy type.)

* Professor of Law, University of Pennsylvania Law School.
t Member of the New York Bar.
1 P. vii.



188 The Georgetown Law Journal [Vol. 26

" Obviously, the relations of causes to their effects differ so widely,
and are so various, that no fixed line can be drawn, that will in each
case divide the proximate from the remote cause. The best that can
be done is to apply the rule of law to the circumstances of each case

as it arises." (This quotation, together with the full citation of the
case from which it is taken, appears in lighter type.)
An accident or injury cannot be attributed to a cause, unless without

its operation, it would not have happened. (Heavy type.)
"Another principle of proximate cause ... is that an accident or

injury "cannot be attributed to a cause unless, without its operation, it
would not have happened." (Citation of case, lighter type.)2
And so on. The plan of the work divides into three main subjects-

matter. Part I, headed " General ", deals with the law of negligence
from a definitive point of view, and has such sub-section headings as

Duty, Consequences Foreseeable, Standard of Care, Negligence and

Injury. Part II is headed Particular Accidents, and, like Part I, con
sists of quotations from court decisions, preceded by brief sketches of
facts supplied by the author. Some of the fact summaries have the

quality of Coolidgean eloquence. " Leaving a horse unhitched ", is the
statement of fact in one case. One is reminded of the law student who,
when called upon to show by recitation his first attempt at briefing
a case, arose and said :

" This is the case of the man who kicked his
neighbor's cow. The court held. ..." In fairness, however, it should
be noted that frequently the meagerness of the author's sketch is
supplemented by a description of the factual situation made by the
court in the part of its opinion from which quotation is made.
In Part III the author applies his technique to a treatment of those

portions of the law of evidence that most frequently arise in negligence
cases.

Conceding that it is unique, it is difficult to appraise the worth of
Mr. Jacobs' effort. Much depends upon what use is to be made of the
book. In his Preface 3 the author says :

" This book constitutes, in effect, an efficient associate counsel,
always at hand, useful in law office and courtroom alike; a reliable
assistant in the analysis of cases; a comprehensive key to accident
law decisions and significant judicial language."
From this one would assume that the book is for the practitioner

and not the law student. But the author continues :

"An expression of thanks is due Miss Cecille Schoenfeld, of New
York City, for her very fine exposition of theories of pedagogy which
were most helpful in the working out of the underlying plan of the
' text-digest ' system of writing."
If the book is intended to have a pedagogical purpose and a class

room usefulness it is difficult to accept it. The defect in the case

2 P. 197.
3 The Preface is brief, and is to be found at p. vii.
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system of law teaching is the hopelessness of finding any one case,
or even group of cases, that will give the student an approximation of
well-rounded understanding of the particular topic under considera
tion. Whether the case should be the handmaiden of the text, or
whatever other supplementary material is offered, or the text the
handmaiden of the case, it is pretty generally conceded that the one

or the other, standing alone, is not enough. The most advantageous
combination of the two has yet to be made. Mr. Jacobs has not made
it, for his book has no text, in the ordinary sense of the term, no case,
but only a part of a case lifted from its context (with the result of
distortion that so frequently follows the viewing of a part away from
the whole) , and no digest of a case.

For the practitioner the book will undoubtedly have a value. His
attention will focus upon Part II, dealing with Particular Accidents,
where the author has brought together a number of cases involving
typical happenings. The cases themselves can not be evaluated,
because only selected quotations are taken from the courts' opinions,
but the headings under which they appear are singularly realistic,
and will serve to give the lawyer a quick " lead " or

" steer " for
authority. Examples of headings are "Approaching Unlighted Ob
structions ", " Entering a Trunk Highway ", " Pulling Out of Line
of Traffic ", " Boarding and Alighting from Street Cars ", " Fall of
Overhead Wires ", " Persons Travelling on Freight Trains." The
General Index is well adapted to this reference use. Its listing of
such items as

" Chasing Boys ", " Horses and Wagons ", " Sudden
Stops ", " Falling Ceilings ", " Not Seeing What Struck Car at Very
Moment of Collision ", " Beauty Parlors ", " Double Doors ", " Drink
ing of Liquor ", " Sloppy Condition of Floor in Factory ", " Slipping
on Paint While Descending Stairs ", " Condition of Pole in Back
Yard ", " Tenant Hurt While Hanging Out Wash on Roof, Breaking
of Slat on Which She Stepped ", and " Boy Found Drowned in Swim
ming Pool ", should do Dean Green's heart good.4 Many of them
may sound like the latest product of Tin Pan Alley, or headlines of a
tabloid newspaper, but in their hodge-podge unorthodoxy, they have
the hit and miss handiness of the general store. If you don't see

what you want in the window, you can ask for it and it will probably
be found on the shelf.
Mention should be made of the physical qualities of the book. They

are highly commendable. The size is convenient, the paper of good
quality, the printing considerate of the reader's eyesight, the cover

and binding not merely durable but striking in appearance. The pub
lishers are to be complimented on their effort to give the law-reading

4 For a less extreme use of this " fact-topic " method of indexing see Green,
Cases On Torts (The Judicial Process In Tort Cases) (1931).
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public a law book that is a departure from the uninviting, stereotyped
tome-ish thing to which it has too long been accustomed. Within and
without The Loav of Accidents is something different.

F. C. Nash.*

THE REGULATION OF COMPETITION�by Nelson B. Gaskill.f Harper &

Brothers, New York, 1936. Pp. x, 179.

When a former member of the Federal Trade Commission publishes
a summary and an analysis of the attempts of the federal government
to protect and regulate competition in interstate commerce, he is

certainly entitled to a thoughtful hearing by everyone interested in

the economic welfare of the country. When he designates his work

by the secondary title of "A Study of Futility " and promises to point
out a method of regulation which will yield more satisfactory results,
the attention of all ought surely to be attracted. When the book is

opened and a few pages have been read, it will be found that the
author's breezy, informal style makes it easy to read through in a

single evening, though its contents will furnish stimulus for many an

evening's meditation.
The author's thesis, outlined in the preface and in Chapter I, and

constantly kept before the reader's mind throughout the descriptive
chapters, is that the purpose underlying the Sherman Anti-Trust Act
to prohibit by law all restraints upon competition and all attempts
to monopolize interstate commerce was frustrated by the Supreme
Court's adoption of the " rule of reason " by which the problem was

taken from the field of Congressional enactment into the field of judi
cial discretion; that the Democratic-Progressive coalition during the
first term of President Wilson undertook to recapture the issUe from
the courts by specific definitions of forbidden restraints and monop
olistic practices, with a commission empowered only to obtain informa
tion and enforce the law, but the task of definition proved to be

impossible and the Commission was given discretion to regulate
competition as well as enforce the act; that the Supreme Court in four
successive decisions 1 stripped the Commission of its discretion and
revested that discretion in the courts, properly so since Congress had
not sufficiently formulated the policy which was to govern the exercise
of the Commission's discretion ; that the National Industrial Recovery
Act started with a proper objective but was rendered futile by at-

* Professor of Law, Georgetown University School of Law; former Editor of
this Journal.

f Sometime Member of the Federal Trade Commission.
1 Federal Trade Comm. v. Gratz, 253 U. S. 421 (1920) ; Federal Trade Comm. v.

Curtis Publishing Co., 260 U. S. 568 (1923) ; Federal Trade Comm. v. Klesner,
280 U. S. 19 (1929) ; Federal Trade Comm. v. Raladam Co., 283 U. S. 643 (1931).
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tempting too much and by again failing to define the policy which
Congress desired to have effectuated.
The elaboration of this thesis occupies Chapters II-X and XII.

Chapter XI is an account of the attempt of the Trade Commission to
supervise the activities of various trade associations by trade practice
conferences, an attempt rendered futile by the suggestion of the
attorney-general that it might be necessary to proceed against many
of those associations for violations of the Sherman Act. Chapter XIII
contains the author's suggestions for a new approach to the problem,
followed by an appendix composed of a draft for a statute embodying
his program.
Throughout the book are frequent references to internal dissensions

among the members of the Commission as to their powers and duties,
and it is quite evident that the author's thinking is greatly influenced

by his experience as a member of the Commission. But, while he does
not profess to write as an impartial observer and is frankly advocating
a new program, he does not permit his purpose to lead him away
from the facts. For practically every assertion he makes as to events
and purposes, he gives a reference to official sources by which his
statements can be verified or overthrown, and his criticisms are

always gqod tempered and impersonal. As a study of the reasons

why the Federal Trade Commission has failed, after a quarter century
of experiment, to achieve results at all comparable to those attained

by the Interstate Commerce Commission, this work is of great value
to every student of government.
Even more important than the discussion of the past, is the author's

plan for the future. The objective to be attained is the establishment
of a public policy not only that competition may be maintained, but
also that it be fairly conducted, and that this policy be effectuated

primarily by legislative declarations as to what practices constitute
unfair competition, supplemented by resolutions of conferences of

industries applying the standards prescribed by Congress to the needs
of the particular industry. The first section of the proposed statute

creates a Federal Market Methods Commission to supplant the present
Federal Trade Commission. Section II, 2 declares the public policy
to be the maintenance of free competition by affording to everyone

equal and fair access to the markets. Section II, 3 makes unlawful

fraud or bad faith in selling, " palming off " ; fictitious warranties ;

representation that part of a combination offer is free; lotteries or

other inducements based on chance; fictitious special sales; offer of
used or remade goods as new ; and commercial bribery regardless of

the consent of the employer. Section II, 4, 5 permits Conferences of

the different industries to adopt regulations governing the industry
with respect to fourteen specified subjects, which regulations are

7
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" conclusively presumed to have been made in the public interest and
in promotion of public welfare" (Section II, 7). In the enforcement
provision of the act (Section IV) is a declaration that all proceedings
by the Commission to enforce it shall be conclusively presumed to be
in the public interest and that it shall not be necessary to establish
injury to any person or injurious effect upon competition, thereby
removing the restrictions placed upon the Federal Trade Commis
sion's power by the Klesner 2 and Raladam 3 cases.

The proposed statute gives evidence throughout of the author's
familiarity with the problems which the present Commission has
encountered in attempting to enforce existing statutes. It may be

questioned whether the author is not over-sanguine in his faith
that the judges will yield free adherence to a declaration of public
policy by Congress which is in many respects contrary to their pre
existing concepts. The recent decision sustaining the Illinois Fair
Trade Act 4 shows a recognition of the legislative power to determine
the public policy, but there still remains the question whether the
court will not construe the necessarily general language of the
legislative declaration as not fundamentally changing the previous
concepts.
Even more serious is the question whether the proposed remedy is

adapted to the economic needs of the present. It may be accepted
without question that it meets a demand very clearly made by a decisive
majority of those who are at present engaged in the business of dis
tributing the products of industry; but there is reason to fear that
yielding to that demand will tend to perpetuate our already cumber
some methods of distribution and, by increasing rather than lessening
the spread between cost of production and cost to consumer, render it
possible for the people to purchase a still smaller proportion of our
productive capacity. The similarity of the proposed plan to the
N. R. A. is obvious, as the author admits. He contends he has obviated
the principal objections to the operation of the codes by the formula
tion of policy by Congress and by elimination of the labor provisions
of N. I. R. A., which resulted in the industries obtaining concessions
in exchange for their assent to wage and hour scales which would
be satisfactory to labor. Not only is there nothing to prevent a pro
ducer from resorting to sweat-shop or child labor to undersell his
competitors, but there is no provision in the proposed act for any
consideration of the interests of the consumers. No public notice or

hearing need be given to anyone except the members of the industry
before the Conference meets, and the only questions for the Com-

2 Federal Trade Comm. v. Klesner, 280 U. S. 19 (1929).
s Federal Trade Comm. v. Raladam Co., 283 U. S. 643 (1931).
4 Old Dearborn Distributing Co. v. Seagram-Distillers Corporation, 299 U. S.

183 (1936).
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mission to determine before approving the resolutions of the Con
ference are whether they are within the powers conferred by the act
and do not violate the prohibitions against fixing uniform prices,
limiting production, allocating selling territory, or arbitrarily ex

cluding any person from entering the business or continuing therein.
Perhaps it is advisable to attack our economic problems separately,
but in considering the proposal set forth in this book it must be kept
in mind that it does not meet all, or even the most important, of the
questions confronting us.

H. L. McClintock.*

THE THEORY OF FREE COMPETITION�by Carl J. Ratzlaff.f The University
of Pennsylvania Press, Philadelphia, 1936. Pp. xix, 341.

This is not a law book, nor a book particularly intended for lawyers.
It is a fairly abstract treatise in economic philosophy, written by an

economist for economists. Your reviewer makes no pretense of being
an authority on economics, and would hardly dare attempt to review
such a book except for a law journal, where a lawyer's opinion about
it may be of interest to other lawyers.
From that point of view, it is probably safe to say that this work

is too theoretical to be of much help to practicing lawyers, even those
especially interested in trade regulation and other legal aspects of
competition.
Professor Ratzlaff's purposes in this volume, he says, are four.

The first is to state the problem presented by the diversity in usage
of the term " free competition ". He calls attention to the confusion
caused by the use of the term in different senses by different writers,
and even by the same writer in different passages, and offers three
groups of distinctions to be borne in mind to avoid such confusion.
The first is the distinction between competition as to form and com

petition as to results; the second is the distinction in the use of the
term competition as a postulate, as a precept, and as an institution;
the third is the distinction in the application of competition to each
of the four main departments of economic activity: consumption,
production, exchange and distribution.
Without attempting here to give Professor Ratzlaff's analyses of

these distinctions, suffice it to say that he makes it clear that he is
interested in competition in the economic sense. The explanation of
what is meant by this is the second aim of the book. The essence of
economic competition, he states, is

" mobility of the factors of pro
duction or, to speak with greater exactness, proportional varia-

* Professor of Law, University of Minnesota Law School.

t Professor and Head of the Department of Economics, Lafayette College.
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bility." 1 Such mobility or variability has five prerequisites : first, the
phenomenon of scarcity; second, a utilitarian outlook on life; third,
knowledge of present and potential economic differences; fourth,
divisibility of the factors of production; and fifth, neutralizing or

eliminating those social institutions which retard unrestricted move

ment of the factors of production to places and activities where return
is greatest.
This " economic competition " is quite different from the " competi

tion " the average businessman (and his lawyer) talk about. " To

many writers," says Professor Ratzlaff, " competition means a policy
of ' hands off '

on the part of the Government. To them a state of
free contract means that government regulation is reduced to enforce
ment of contract and maintaining law and order. This sort of ' free

competition ' is the very antithesis of competition in the economic
sense. Paradoxical as it may seem, such a negative policy is most

positive in destroying mobility and economic competition." 2 Since
the maintenance of mobility and the elimination of those social
institutions which restrict free movement are essential to economic

competition, and since this often cannot be accomplished by individual
action, " government regulation and expenditure are not only con

sistent with competition in the economic sense, but the failure to
undertake such regulation is a policy of destruction of competition ".3
Professor Ratzlaff's third purpose is to examine critically the use

of the term " free competition " in the writings of the leading econo

mists, and almost four-fifths of his book is devoted to examining the
works of Adam Smith, Ricardo, J. S. Mill, McCulloch, Cairnes,
Marshall, Pigou, the Fabians, and the later and present-day English
socialists.
While pointing out differences among themselves, Professor Ratzlaff

emphasizes that neither Adam Smith nor any of the other so-called
" classical " economists ever insisted upon thorough adherence to a

policy of free competition (to laissez faire or to a natural order) ; but
that on the contrary, each of them recognized that there are limita
tions to the principle of natural liberty, and that various situations
call for government regulation of, and interference with free com

petitive relations.
The fourth purpose of Professor Ratzlaff's book is to defend eco

nomic competition, as he defines it, against its socialistic critics. His
defense, however, as has already been indicated, will give little con

solation to those American businessmen (and their lawyers!) who
still insist that all government interference with " the American way
of life " is a violation of the principle of free competition. Indeed,
i P. 295. - Pp. 35-36. 3 P. 36.
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Professor Ratzlaff's thesis is that true competition can be maintained
only under extensive and increasing government regulation. The last
sentence in the book is a question :

" Does not an order of ' economic
competition,' with the readjustments necessitated by the increasing
displacement of the decentralized, corporative form of competition by
centralized, associative form of competition, call for an ever widening
scope of positive action on the part of the government? " 4

The recondite and theoretical nature of Professor Ratzlaff's subject
is unassisted by any lightness of style. The style reminds one of a

doctor's thesis. Those who, like myself, prefer their economics in mild
doses,�the way, for example, Stuart Chase administers it,�will find
this book rather heavy going.

Henry Weihofen.*

FEE CONTRACTS OF LAWYERS WITH FORMS�by Earl W. Wood.f Pren

tice-Hall, Inc., New York, 1936. Pp. xv, 432.

A more accurate title would be Court Decisions Relating to and
Forms of Fee Contracts for Lawyers. The book is concise, well organ
ized, and clear. The text is supported by copious footnotes containing
reference to many court decisions on the subject, some as recent as
1935. It is a handbook which should be found on the shelves of young
lawyers and their elders.
To the reviewer, two chapters stood out as particularly interesting.

The examples of reasonable and unreasonable fees in Reasonable Value
of Legal Services are most timely. Space might have been saved in

pages 98 to 140 by the preparation of a chart. The material on Per
formance and Termination is stimulating. The forms have practical
value though one wonders whether they are equally effective under
the laws of all the states. The citation of the Canons of Ethics of
the American Bar Association at appropriate places in the text is a

constant reminder of the ethical aspect of the problems involved. The
canons of ethics of other bar associations (for example, Canons 12
and 14 of the Boston Bar Association) might have been included
to advantage.
Despite the value of, the present work, there are three criticisms

to be made: (a) The failure to include law review notes and other
literature bearing upon the subject, but not coming under the head
of court decisions. The American law as to charging fees, marking a

departure from the practice of the Roman pleader and English bar-

4 P. 302.
* Assistant Professor of Law, University of Colorado School of Law.

f Member of the Illinois and California Bars.
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rister, is the memorandum of a compromise resulting from a clash
of philosophies, traditions, economic interests, and personal bias.
One can hardly understand and apply the rules without first acquiring
a grasp of the conditions which brought them into existence and

which, even now, may be affecting them. Chapter I might well be
enlarged to include references to material such as the notes in the
November 1934 issue of the Journal of the Bar Association of the
State of Kansas,1 and the Fordham Law Review of May 1936.2 The
field has not been well cultivated by legal scholars, but there are

items of value which should be included.

(b) The failure to refer to statutes and efforts of bar associations
to remedy existing scandalous conditions in the field of lawyers fees

(for example, N. Y. Laws, 1930, c. 31, �474, and the Workmen's Com

pensation Statutes) .

(c) The preliminary emphasis in the second sentence of the preface
that a lawyer should use the book because it "will increase his fees." *

Most lawyers will agree with the author in his claims as to the varied
usefulness of the book. " Its use by the courts will contribute valuable
assistance in determining the reasonable value of legal services " ;
it will be useful to the law student; " the use of these forms will also
save time, will protect against inaccuracies and will facilitate the
collection of fees." Many will agree with him as to the following
claims :

" Its use by the alert lawyer will . . . create a better satisfied
clientele " ;

" Grievance Committees of Bar Associations throughout
the nation find that one of the chief causes of the occasional distrust
of the lawyer by the layman is a misunderstanding between client
and lawyer as to fees. This distrust, and its accompanying complaint
against lawyers to grievance committees, can, in a large measure, be
prevented by the frequent use of the forms of written fee contracts
contained in this volume." One hopes for this.
But to assert at the outset that the use of this book "will increase

his fees " suggests that the author views his professional colleagues
in a disillusioned light. It is usually ill-considered to take a phrase
out of its context and use it as a basis for criticism ; but the reviewer
submits that since the general public, as well as the young lawyer, is
to have access to the volume some other phrase might be more con

ducive to a recognition of the professional, as distinguished from the
purely commercial, aspects of law practice. There are many lawyers
who sincerely believe that the fee secured by the practitioner is inci-

i Note (1934) 3 J. Kan. Bar Assn. 160.
2 Note (1936) 5 Ford. L. Rev. 347.
a P. vii.
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dental to the public service rendered by him. Experienced lawyers
will understand the reference in the text. The layman and the young

lawyer may not.
John S. Bradway.*

STATE GOVERNMENT AND ADMINISTRATION IN THE UNITED STATES
�by Arthur Bromage.f Harper & Brothers, New York, 1936. Pp. ix, 678.

As indicated by the title, this book is concerned primarily with
state governments and their administration, and incidentally with
local government in the States. The author has stated in the preface
that he had designed the book primarily for use in an introductory
course in our colleges and universities, to follow for a semester a

similar period of study of the federal government. Nevertheless the
book is interesting to a lawyer as indicating what a professor of

political science considers should be the content of a semester of
work in the field of state government for students in colleges of

liberal arts.
The American Bar Association during the years 1934 and 1935

devoted considerable time and attention, through its Committee on

American Citizenship, to an investigation and study of the teaching
of government in our colleges, universities, and normal schools. That

Committee, under the able chairmanship of the late James M. Beck,
wrote two exhaustive reports and compiled information received
from several hundred institutions of higher learning as to the
courses offered by them in the field of government.1 It is instructive
to compare the views of these experienced lawyers, students of all gov
ernments, and some of them experienced administrators in both federal
and state governments as to what should be the content of a proper
course in our institutions of higher learning with respect to govern
ments and the views of the author�if this text-book may be accepted
as reflecting such views.
There are twenty-four chapters in the book and the chapter head

ings are fairly descriptive of the material contained in each chapter.
They are : Functions and Problems of State Governments ; The Orig
inal State Constitutions; The States in the Union; Modern State
Constitutions; Revision and Amendment of State Constitutions; The
Electorate and Elections; Political Parties; The State Executive;
Organization of State Legislatures; The Legislative Process; Law
Enforcement; Organization of State Courts; Judicial Review; State
* Professor of Law and Director of the Legal Aid Clinic, Duke University

School of Law.

t Associate Professor of Political Science, University of Michigan.
1 59 A. B. A. Rep. 423, 438 (1934) ; 60 A. B. A. Rep. 430, 438 (1935).
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Administrative Organization ; State Personnel Administration ; State
Finance; State Functional Services; State Regulation of Business
and Labor; Local Governments in the States; Local Rural Govern
ment; Municipal Government; Municipal Administration; The People
in State and Local Governments; and The Future of the States in
the Union. There is an appendix entitled A Model State Constitution
and an index to the book.
There is entirely too much detail in the book and not enough dis

cussion of basic and fundamental principles of government with
the historical background thereof. Instead of 643 pages of text,
with a considerable amount of statistical data, to be covered in
one college semester devoting approximately two hours a week to

lectures on the subject-matter of the book, it might well have been
limited to not more than 300 pages and pitched on basic historical
and philosophical grounds with the elimination of much statistical
data. Students in liberal art colleges might carry with them into
life knowledge of basic principles of government, but it will undoubt
edly be a rare student who will carry with him for any length of
time a mass of detailed information and statistical data; and even

if he could retain it, such material would be obsolete long before he
had any use for it.
The inefficiency and even corruption in many local governments�

noted by Lord Bryce more than a quarter of a century ago in his
American Commonwealth�are a sad aspect of American life. Such
conditions have grown little, if any, better during the intervening
years, and this notwithstanding the vast number of graduates from
our colleges and universities who have taken their places in govern
ment and business after their studies in state and local governments.
Perhaps I am wrong, but I do not believe that text-books such as this
one will contribute greatly in correcting the situation.

0. R. McGuire.*

DAS RASSENRECHT IN DEN VEREINIGTEN STAATEN�by Dr. Heinrich
Krieger.f Volume 73, Neue Deutsche Forschungen. Junker & Dunnhaupt
Verlag, Berlin, 1936. Pp. 361.

In view of the rapid formation of a body of racial law in Germany,
Dr. Krieger considers it useful to investigate American racial law.
He hopes, in doing so, to find justification for the existence of non-

equalitarian law as well as to further its development and analysis.1

* Chairman, Special Committee on Administrative Law, American Bar Associa

tion; Vice-Chairman, Committee on Administrative Law, Federal Bar Association;
member, Virginia Bar Association.

t Dr. Krieger was formerly an exchange student in this country.
i P. 10.
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By racial law the author understands "... that part of law, only
recently recognized as a special social phenomenon, whose object is that
body of norms which derive from racial characteristics. Thus, accord
ing to this definition, we always are concerned with racial law when
ever we find legal considerations based on racial differences." 2 Dr.
Krieger further states that " racial law is public law ... it deals with
the differentiation of legal group-position according to individual
qualities which can neither be lost nor surrendered." 3

Chapters 2-4 deal with American racial law concerning negroes,
immigrants and Indians. Chapter 5 is dedicated to the discussion of
American legal procedure, determining race status. In Chapters 6-10
we find an analysis of those parts of racial law which are common to
all racial minorities in the United States : marriage, property, schools,
court procedure (removal, change of venue, etc.), voting. In each case

federal and state legislation as well as court decisions and interpreta
tions are considered. In the concluding chapters we find a general
discussion of certain peculiarities of American racial law :

" In the beginning there was the fiction of equality. In typically
positivistic exaggeration of the power of law (meaning here positive
law) , it was thought that racial equality would become a fact in all
parts of law touched by the Fourteenth Amendment. This equality
remained a fiction for equity opposed the letter of the law in innumer
able cases. The same is true for the Fifteenth Amendment . . . legal
equality requirements had to be circumvented . . . this being done
by two methods mainly, by differentiation by the Courts of the concept
equality, introducing the concept of adequate equality as determined
by police power ; and second by the formation of ' closed racial law '

as
in the case of the right to vote." 4

Dr. Krieger finds American racial law the compromise between two
opposing forces: The ideology of racial equality as found in the
Declaration of Independence, and the respective constitutional amend
ments on the one hand and practical necessity on the other.5 The
courts and especially the Supreme Court of the United States, being
in immediate contact with specific cases, act as mediators.6 The ensu

ing struggle is mainly carried on in the dark. " The existence of
unequal racial law as one of the most characteristic institutions of
American society is denied." 7 Some of the consequences of this denial,
so Dr. Krieger states, are the frequency of mob dominance, lynching,
peonage, as well as the existence of minor legal systems such as the
Chinese courts and tribal law among the Indians.8

2 P. 12. � P. 346.
3 P. 13. 7 p. 343.
* Pp. 315-319. s Ch. 11.
6 P. 327.
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In the opinion of the reviewer, Dr. Krieger's work opens again
grave problems of legal philosophy, especially the age-old question
of distributive justice. It is of course, quite clear that any law pre
supposes human qualities.9 If these qualities in all their aspects were
independent of conditions, let us call them in analogy to mathematical
terminology, invariants for all transformations, the problem of dis
tributive justice would be simple enough. Only two situations could
arise : (a) All qualities of each individual are equal to and independent
of those of any other individual. In this case all individual relation
ships would be purely contractual and all justice commutative, (b)
Individual qualities are unequal but collected in an unchanging order.
Here no contractual, that is, free, relationship could exist at all. Jus
tice would be distributive only, and that which is due to each could
be determined from the status of each individual.

Case (a) is the ideal of all equalitarians, that is, of those who

speak of jus naturale instead of lex naturalis, or those who do not
base a jus on an obligatio. This is the concept which places rights in
the foreground instead of duties and is therefore peculiarly related
to liberty.10 Case (b) with its emphasis on unchanging differences
of quality is Dr. Krieger's basic postulate. Different races living
together require, accordingly, unequal law.
Now there can be no doubt that racial characteristics do have a

certain invariance although not to the extent required by (b). It
must also be urged that at the same time each man retains also the

power of choice, i. e., the independence required by (a), even though
the range within which this power is exercised may vary widely due
to the " interdependence " of case (b) . Thus it is not difficult to under
stand why there never was a community of men governed by an abso

lutely free contract only, nor a community in which no power of choice
could be exercised at all. What we do find is sometimes an emphasis
on the one or the other, but always choice and limitation together.11
From this concurrence, coupled with the fact that unequal qualities

are not invariants for all transformations, follows the difficulty of de
termining the meaning of suum cuique in the concrete; likewise it
follows that unequal law is not synonymous with discrimination.
It may therefore be recognized that the famous formula " From

status to contract " is not a sufficient definition of legal progress, for
the reverse, if required by increasing interdependence, group forma
tion or economic conditions is indispensable if distributive justice is
to be done.

9 " Lex cum sit regula et mensura." St. Thomas, S. Th. qu. 15, a. 2.
10 " Lex enim vinculum est, jus libertas." Hobbes, De Cive, e. 14, n. 3.
� Cf. St. Thomas, S. Th. I, II, qu. 94, a. 2.
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Racial law, as Dr. Krieger understands it, does not recognize that
its basic postulate (our case [b] ) lacks actuality. This is its outstand

ing shortcoming. Its merit is that it recognizes the peculiar tendency
of our times toward group formation and mass action.
It seems to the reviewer that in view of this peculiar basic postulate,

Dr. Krieger has underestimated the efficacy of American racial law.
As is clearly evident from Dr. Krieger's own excellent exposition, the
seemingly impossible has been done in America by the Supreme
Court, viz., the combination of case (a) and (b). In this way the

impasse of the equalitarians as well as that of the doctrinaire ine-
qualitarians has been avoided, leaving of course the fringes to be torn

by violence. The means employed may seem to many, especially to
continentals, rank hypocrisy ; they are the devices of " perfidious
Albion ". These devices, however, are the instruments of a politically
gifted people.
According to many indices, provided especially by recent events

here and abroad, there is high probability that many redefinitions
of legal concepts will be required. Works such as that of Dr. Krieger
might be looked upon as helpful and perhaps even indispensable for
the performance of this formidable task.

Josef Solterer.*

LIQUIDATION OF FINANCIAL INSTITUTIONS�by Hirsch Braver. Indian
apolis: Bobbs-Merrill Co., 1936. Pp. xxxviii, 1585.

This is a treatise on the law of voluntary and involuntary liquida
tion of banks, trust companies and building and loan associations.
It is divided into nine chapters, most of which are sub-divided into
main divisions called Articles. The chapters following the introduction
deal with the status of insolvency, status of officers and directors,
status of stockholders, right of priority, set-off, liquidation by re

ceiver, voluntary liquidation of banks, and liquidation of building and
loan associations. The last chapter substantially duplicates on its spe
cial topic the chapter titles of the chapters that are devoted to bank
liquidation. In connection with his various chapters the author gives
especially extensive treatment to such topics as stockholders' liability,
preferences to be accorded to public depositors and other preferred
creditors, deposits for collection, and set-off. The utility of the volume
is increased by a 34 page Table of Contents and an index of 125 pages.
It is one of the minor ironies of book publishing that the material

for a volume of this sort can only be accumulated after the greatest
demand for the book is past. The long continued period of bank
insolvencies following the war has resulted in much litigation which

Associate Professor of Economics in Georgetown University.
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Mr. Braver has industriously exploited. While bank failures in large
numbers are no longer occurring, this is not to imply that lawyers will
not still find much use for Mr. Braver's treatise. Bank liquidation is
not completed in a day and in respect to particular failed banks nu

merousmatters are still in controversy. Moreover, in advising a client
as to his relations to solvent banks, the lawyer must be guided by the
situation in which a client may find himself in the event of the bank's
insolvency.
A work of this sort represents such vast industry, and in its

present form is so long that it is perhaps unfair to point out what the
author has not done, and likely has not wished to do. He is doubtless
entitled to commendation for digesting and arranging in a convenient
form for lawyers, practically all the cases on his special topics. Mr.
Braver's text consists almost entirely of categorial statements about
the results of decided cases, accompanied frequently by brief abstracts
of the cases themselves. The footnotes are almost solely bare citations
of cases which have either furnished the basis for the text or support
or oppose the text. Mr. Braver has made little effort to write sustained
essays about the subjects he has selected for comment. Where he
finds conflicting decisions, his plan is to state the fact of the conflict
and let the reader draw his own conclusion as to the desirability
of one or the other point of. view. While Mr. Braver gives some

consideration to federal statutes and cites them, he cites few state
statutes in his footnotes, and gives little attention to them in his
text. Considerations of space have presumably been decisive in the
omission of a table of cases.
The best writing on bank liquidation topics in recent years has been

in the law reviews.1 The time has passed when anyone can dismiss
law review articles and comments as merely of theoretical interest
to the legal profession. Everyone knows that lawyers and judges now

generally make everyday use of law reviews. In omitting all refer
ence to legal periodicals, Mr. Braver has neglected an invaluable aid
to brief writers. Moreover had Mr. Braver critically considered
current law review discussion on many of his topics, he could have
made desirable additions to his text in many places.
The author is not always precise in his use of language. For ex

ample, the sub-title to Section 86 is " Pledge not Recorded ". An
examination of the section shows that the subject is not a pledge but a
real estate mortgage. Not only is there a certain looseness in language,
but the mere piling up of statements of decisions results at times in
the printing of inconsistent statements without apparently a realiza
tion of this inconsistency. Considering the statements by themselves
as merely reports of decided cases however, a comparison at random

1 Cf. Notes: (1935) 23 Georgetown Law Journal 849; (1936) 24 Georgetown
Law Journal 699.
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of the text and the footnotes in numerous instances indicates the book
has a high degree of accuracy.
Taken as a whole the book is the raw material for a treatise, rather

than a treatise itself. What could be done, if anyone had the time and
talent to do it, would be to supplement this study with a study of
state bank statutes, of the administrative procedure followed by the
Comptroller of the Currency, the National Deposit Insurance Cor
poration, and State Bank Commissioners with a consideration of other
writings about the liquidation of financial institutions, (perhaps not
wholly restricted to legal writings), and then to fuse the whole into a

composition containing both analysis and synthesis, in which neither
generalization nor detail would be neglected, but in which there would
not be quite the same tendency as in the present book to regard all
cases as created equal. A real treatise of this sort would not neces
sarily be longer than Mr. Braver's volume. Mr. Glenn 2 in his scholarly
work on Liquidation has shown something of what can be accom

plished in the way of condensation of similar material. Part of the
lucidity and comparative brevity of Mr. Glenn's book consists in his
elimination of the obvious. However, this has not been Mr. Braver's
plan; and within the limitations he has imposed upon himself, Mr.
Braver has furnished another useful tool for the legal specialist. His
publishers are to be commended for their avoidance of any semblance
of padding. The publishers also deserve congratulations for the dig
nified and attractive typography and binding.

John Hanna.*

PREVENTING CRIME: A SYMPOSIUM�edited by Sheldon f and Eleanor
Glueck.J McGraw-Hill Book Company, Inc., New York, 1936. Pp. xi, 509.

Putting to one side for a moment the title and introductory discus
sion contributed by the editors, this is a symposium consisting of
twenty-four articles depicting a variety of agencies and programs
concerned with underprivileged children. Ten of the forty-eight states
are represented, ranging from the east to the west coast, but almost
all in the North. The children affected live almost without exception
in metropolitan areas. Some of the agencies described are financed
by local government units, others by charitable organizations or citi
zens' clubs, and a few by private donors. For the most part these
agencies and programs fall within one or more of five functional
groups. First, in some communities we find, as adjuncts to the public

2 Glenn, Glenn On Liquidation (1935).
* Professor of Law, Columbia University School of Law.
t Professor of Criminology, Harvard University Law School.
t Mrs. Sheldon Glueck.



204 The Georgetown Law Journal [Vol. 26

schools, the Binet, Montefiore, and other special instructional regimes
for mentally defective, and otherwise out-of-step children ; dental and
fresh air clinics ; extra recreational facilities for slum schools ; visiting
teachers and parent-teachers associations. Second, there are arrange
ments for affording a certain amount of psychiatric guidance, such as

the clinics maintained in connection with a few public schools and

juvenile courts. Third, there are institutions designed to supplement
or substitute for the home, such as

" Big Sister " and " Big Brother "

organizations, professional foster homes, children's villages and re

publics. Fourth, there are agencies engaged in promotion and sponsor
ship of boys' and girls' clubs in slum areas along Y. M. C. A. and
Y. W. C. A. lines. Fifth, there are attempts to organize better the
resources and to coordinate the activities of existing social agencies
in certain communities, such as the Los Angeles County Coordinating
Council Plan, and the Lower West Side program in New York City.
Some, though not all of these agencies, style their work crime pre

vention. None profess to be in a position to demonstrate results in

quantitative terms, but many of them cite a diminution in juvenile
court cases following the institution of their programs. Such a

diminution may, of course, be explainable in any given case as a

re-routing of children picked up for delinquency, rather than as an

indication of any decrease in their ranks ; but it still seems probable
that these agencies are in fact postponing a considerable amount of
misbehavior and even, though in fewer instances, steering children,
who would otherwise have become public charges, into law-abiding as

well as self-supporting habits on a more or less permanent basis. The
net result is considerably less provocation to criticize or quarrel with
the several ventures set forth in this symposium than to pronounce a

benediction. Nevertheless, and despite the excellence and suggestive
value of some of the contributed articles�Frederic M. Thrasher's in

particular�the collection leaves one dissatisfied. A number of reasons
for thismight be adduced, but chief amongst them is the extraordinary
avoidance throughout of controversial, which is to say basic and

critical, issues.
Let us accept the limitation of the discussion to but one of the many

phases of the problem, namely, that of juvenile delinquency. A more

comprehensive study of the question of prevention would of course
have to include, as Thrasher points out, some exploration of possible
ways and means for taking much of the profit out of crime. He men

tions the repeal of Prohibition as a noteworthy example. Our regula
tory policies with respect to vices, other than intoxication, might
well be scrutinized in the same light. He mentions also the ancient

bete noire of corruption in politics, the necessity for improving police
technique and personnel, and the paramount problems of devising



1937] Book Reviews 205

more scientific methods for treating prisoners generally, and of mak

ing more adequate provision for the adjustment of discharged prison
ers to the communities to which they are returned. The list is still far
from complete. But, even viewed as a discussion of ways and means

toward the prevention of juvenile delinquency of the pettier types, the
agencies and programs presented do not appear to be altogether repre
sentative. How does it happen, for example, that the Civilian Conser
vation Corps was omitted ? The chief difference between it and some

of the agencies included would seem to be that it is a great deal vaster
in scope and reaches larger numbers of young people. One notes also
that the Lower West Side Crime Prevention Program in New York
City was financed chiefly by the CWA and NYCEWB, and that with
the withdrawal of these sources of support the program was left in a

state of " suspended animation ".
Much more interesting is the larger principle of exclusion adopted

by the editors. One third of the children with which the Lower West
Side program was concerned lived in homes where the breadwinner
was unemployed. Probably the same would have been true of those
involved in the other studies. The children themselves have before
very long to face the problem of finding employment, and about that
time they pass out of the age group with which the agencies and pro
grams described can concern themselves. Presumably these children,
being by definition the least fit, will have more trouble than most in

finding and holding jobs. It is scarcely to be supposed that such pre
carious adjustments, as the agencies may have been able to foster, will
weather unemployment for very long. But there is no discussion of
the problem of unemployment in general, nor even of specific relief
and work relief programs of the present and recent past. The families,
with which the same Lower West Side program was concerned, aver
aged almost four children each, but the symposium contains no discus
sion of the problem of birth control. Most of these same families lived
in the poorest grade of " old-law " tenement buildings, but the sym

posium is lacking in any consideration of slum clearance, low-cost

housing, and resettlement programs.
The editors concede that those administering the programs, which

they have included in this volume, " apparently recognize that the
broadest and deepest attacks upon crime are essentially beyond their
control. They are therefore content to cultivate their own corners of
the vineyard ; to do as much good as lies withinmanageable territory." 1

This is all very well, but why draw a conjurer's circle around such pro
grams to exclude what to many will seem to be broader and deeper
attacks? And above all, why entitle the book generally " Crime Pre-

LP. 5.
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vention " ? The editors have anticipated this question and by way of
answer proffer an analogy between fire control and crime prevention.
Poverty, broken homes, ill health and other forms of under-privilege
are termed " criminogenic combustibles ".2 It is then pointed out that,
so far as fire prevention is concerned, most of the places where com

bustibles are stored will never burn, and that in many instances an

intervening influence between the inflammables and the conflagration
is necessary. The implication for crime-preventive efforts drawn is
that the removal of " criminogenic combustibles ", while it would
undoubtedly decrease the possibility of " criminalistic conflagration ",
depends after all upon " community and social planning in the social
and economic realms " ; and that " there is another aspect to the
matter�that which is concerned with the translation of criminogenic
inflammables into the fire of delinquency and crime, or the trans
formation of conditions into causes . . . ". The conclusion suggested
is that crime preventive programs

" ought to stress means of avoid
ing fires (delinquency and crime) in a highly combustible (crimino
genic) world," and that here mental hygiene and psychotherapy must
play the chief roles.
To this reviewer, the analogy seems a bit overdrawn, and the con

clusion quite unsupported by the data adduced. The most striking
feature of the various programs presented in this symposium, as

representative of crime preventive efforts, is that they are instances
of " community and social planning in the social and economic
realms". They are, to be sure, of an extremely modest, uncontro-
versial and fragmentary character; and so are their results by the
most sympathetic evaluation of their own sponsors. It is, of course,
possible that we shall yet learn through the medium of mental hygiene
and psychotherapy to prevent more completely disturbances of the
peace by the victims of social, and economic inequality without
substantially ameliorating their social and economic lot ; but that goal
does smack disturbingly of the " something for nothing " school of
thought.

George H. Dession.*

PATENTABILITY AND VALIDITY�by Charles W. Eivise f and A. D. Caesar.f
The Michie Company, Charlottesville, 1936. Pp. xix, 755.

The two subjects involved in the present book, patentability and
validity, are among the most difficult problems in the whole field of the
law. In some ways it is easy to determine what is patentable. Certain
specific types of things are set out in the Patent Statute. New things

2 P. 3.
* Associate Professor of Law, Yale University School of Law.
f Member of the Pennsylvania Bar.
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although involving invention and being of great practical or com

mercial importance are not patentable unless they fall in one of the
classes set out in the Statute, namely art, machine, manufacture,
composition of matter, or certain types of plant. When it comes,
however, to determining whether a specific thing which does come

within this category is patentable we are thrown into a vast sea of

uncertainty. To be sure, in order to be patentable, a thing must be
new and it must be an invention but there comes the rub. Whether a

thing be new or not may depend upon a thousand different considera
tions. Whether the new thing involve invention may also depend upon
a thousand considerations, and the final result seems to depend almost

entirely upon the whim of the judge, which we all hope is a reasoned
one. The Supreme Court has referred to invention as

" impalpable
something ". The courts, from time to time, have endeavored to lay
down, not positive rules, but rules which may be helpful as applying
to some things which may reasonably be deemed invention. With

respect to almost any patented subject matter it is possible to find in
some case a statement which may be interpreted in a way to support
the patent. It is also possible in almost every instance to find a state
ment of a court which may be interpreted to void the patent and
require its being held invalid. With this state of facts it is not sur

prising to find that the authors here find it necessary to devote over

six hundred pages to a discussion of the matter. Indeed not long ago
a very eminent author published two volumes of about twelve hundred

pages on the same subject although he confined himself to decisions of
the Supreme Court.
The decisions of the courts are not definite and specific leads in de

termining patentability, as has been indicated above. Indeed, the de
cisions of the courts should be read and considered rather as parables
setting out stories of conditions involved in specific attempts to pro
duce improvements in specific arts and under specific conditions and
circumstances. One who reads one of these parables and endeavors to

apply it to specific patents, not involved in the decision, is very likely
to reach a wrong conclusion. About the only way one can properly
prepare himself is to read a large number of these parables and en

deavor to get the feeling or spirit of the whole body of the patent law.
This is a rather difficult thing to do now because thousands of patents
have been litigated and the decisions cover many thousands of pages
in the reports. It is helpful, therefore, to have such a book as the one

presented by these authors. The book largely is an endeavor to collect,
digest and rearrange logically the holdings of the courts and, as such,
it is a fairly satisfactory one. With a particular problem in mind, it
is possible to locate a statement or rule in the volume and to find cited
a reasonable number of cases bearing on the point. Unlike most text-
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books, the present authors quote rather freely from the opinions and
make a rather successful effort to give a synopsis of the facts and law

points involved in the various cases. Anyone practicing patent law
will find the book helpful.
In addition to the matters which might be expected, as indicated by

the title of the book, there are also chapters dealing with prosecution
of applications for patent in the Patent Office and with the forfeiture
of rights to patents. The matters of disclaimers and reissues are

covered in brief outline.
The usefulness of the volume is considerably enhanced by a table of

cases covering nearly a hundred pages, and an index covering about

fifty pages.
.

Karl Fenning.*
* Professor of Patent Law, Georgetown University Law School; sometime

Assistant United States Commissioner of Patents.
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GUIDE TO FEDERAL APPELLATE PROCEDURE�by Nathan April.f

Prentice-Hall, Inc., New York, 1936. Pp. xxx, 522.

This book is divided into three parts. The first (189 pages) is a

summary of legal rules and formulae; the second (77 pages) is a
collection of forms; the third (225 pages) is a reprint of the rules
of the ten Circuit Courts of Appeal. The author's purpose is "to
assist counsel who are about to become involved in a federal appeal ".
This is indeed a worthy purpose but the reader suspects at the start
that the author does not intend to carry it very far. For he is careful
to warn that the book " is a manual and not a treatise ", that " the cita
tion of authority is not intended to be exhaustive ", that he " has limited
his treatment to the law as it stands " as distinguished from what it
ought to be.
Of the three parts of the book only the first merits critical attention.

The short text performs whatever function can be performed by
quoting, digesting or paraphrasing pertinent statutes and rules of
court. No doubt such a collection furnishes some guide to the practi
tioner in checking specific details. It is obviously no guide for the
perplexed; and the slight annotation does not help to make it one.

Indeed, it may be debated whether the partial gloss is not a hindrance
rather than a help; especially so since Supreme Court decisions are
often ignored for those of the Circuit Courts of Appeal, To document
these points would be a useless effort.
The scope of the work may be readily revealed by describing the

treatment of the difficult problem of the scope of review in the Circuit
Court of Appeals and the Supreme Court. The matter is considered
in Chapter IX (12 pages) which has substantially the following
content: a quotation of the Seventh Amendment; statement of the
formula limiting review to questions of " law " ; quotation of 28 U. S. C.
��879, 875, 733; the formulae about jury waiver under �773 (citing
Bond v. Dustin, 112 U. S. 604 and eleven lower court cases) ; quotation
of Admiralty Rule 45 and the rules of the Second Circuit governing
admiralty appeals ; a statement that intermediate orders are review
able on appeals from final judgments provided the question is pre
sented in the bill of exceptions, at law, and the record, in equity; a
statement of the " rule " that findings of fact of administrative
tribunals are generally conclusive upon judicial review, if supported
by evidence ; an unsupported suggestion that " the circuit court of
appeals has in practical effect the power, when its jurisdiction is
properly invoked, to make any order in the premises, consonant with
the facts, which could have been made by the administrative arm

"

[but see Keller v. Potomac Elec. Co., 261 U. S. 428 (1923) ; Postum
Cereal Co. v. California Fig Nut Co., 272 U. S. 693 (1927) ; Federal
Radio Commission v. General Electric Co., 281 U. S. 464 (1930) ] ;
the formula about review of " discretionary " orders with particular
reference to rulings on a motion for new trial; general statements

f Member of the New York Bar.
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that the Supreme Court is limited to federal questions in reviewing
judgments of state courts, that questions of fact may not be con

sidered unless necessary to determine whether or not a federal right
has been denied, that decisions of local tribunals on

" local law " will
not be reviewed, that the scope of review on certiorari is the same as

on appeal, that on review of Circuit Courts of Appeal, the Supreme
Court may consider all questions presented by the record, though it
usually does not consider points which were not presented below,
unless they concern jurisdiction. Counsel who understands that
statements such as these conceal a wealth of issues may proceed un

hampered, perhaps even somewhat assisted, to more thorough study ;
the neophyte who lacks this insight may find himself guided to his
doom.

Herbert Wechsler.*

THE NEW SURTAX ON CORPORATIONS�by J. Blake Lowe f and John D.

Wright.J Privately published by the authors through the Press of Schnei-
dereith & Sons, Baltimore, Maryland, 1936. Pp. 58, including introductory.

THE UNDISTRIBUTED PROFITS TAX�by Alfred G. Buehler.� McGraw-Hill
Book Company, Inc., New York and London, 1937. Pp. ix, 281.

Out of the welter of material that has been written concerning
the surtax on undistributed profits of corporations, imposed by the
Revenue Act of 1936, these two books have been selected for the
purpose of brief contrast.
The first is the joint venture of a tax lawyer and a specialist in the

trust and insurance fields. It is but forty-seven pages in length (ex
cluding introductory), and unindexed�a small monograph with a

big purpose. It undertakes to explain the mechanics of the tax, and,
to adopt the sub-title of the work,

"What to do about it." The analysis
of how the tax works occupies exactly seven pages. Unnecessary
as it is to say that so spatially dwarfed an explanation is something
less than comprehensive, one must acknowledge that there have been
others who have written at greater length on the subject to say no

more. It is of some significance that approximately six-sevenths of
the book applies itself to the suggestion of various ways and means

whereby corporations may, shall we say,
" weather " (thereby side

stepping the horns of the avoidance vs. evasion dilemma) the tax
squall most advantageously. The divers problems of the corporation
with an adequate surplus, the corporation without one, the corporation
with too much of a one, the holding company, and the close corpora
tion are separately considered. Those in the legal profession who were
somewhat concerned lest their bag of tax tricks be spilled into the
public's lap by Treasury experts testifying before the Committees of
Congress which conducted hearings on the Loophole Tax Law (Rev
enue Act of 1937), need have no fear that the authors of this book
are spreading any more arcana to the winds. The advice they give
the corporation is broad but in the aggregate the suggestions are

* Assistant Professor of Law, Columbia University School of Law.

t Vice-President, Equitable Trust Company of Baltimore, Maryland.
X Member of the Baltimore Bar.

� Associate Professor of Economics, University of Vermont.
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pretty much of the obvious. What is offered is a hors d'oeuvre, ap
petizing, but leaving the pit anxious for heavier provender. A less
pretty but perhaps apter metaphor might be to suggest the picture
of a man taking an aspirin tablet for a compound fracture of the skull.
The second book exceeds the length of the first five times over but

critical comparison must end there, so different is the approach adopted
by Professor Buehler. His is the point of view of the economist ; his
concern the fiscal implications of the tax scheme. He writes almost
too clearly for an economist. Even more remarkable is the fact that
he sticks to his last. The lawyer, writing of the constitutional aspects
of the tax, would be almost certain to address himself at one point or
another to the concerns of the accountant and economist, and the
chances are he would come off the loser in the encounter. Of course
there is no reason why the lawyer should not discuss economics, just
as the economist should be free to discuss the law. No reason, that is,
except in too many instances lack of capacity for the dual discourse.
Professor Buehler almost yields to temptation at one or two points,
as in the chapter headed "Regulation or Revenue?" He does not
succumb, however, contenting himself with the query : Assuming the
tax plan may (constitutionally) be adopted as a method of regulation,
will it succeed in the objective? (The author's answer to the query
is in the negative) .

One can not resist the alleged comma-hunting characteristics of his
profession to point out that, the United States Supreme Court to the
contrary notwithstanding, punctuation marks can be, and are, a

very real part of a statute. Discussing the exemptions allowed by the
statute the author says :

Certain types of corporations are not subject to the undistributed profits
tax. These include banks, insurance companies, domestic corporations in bank

ruptcy, insolvency, or receivership, foreign corporations, and certain other

corporations. (P. 45. Italics supplied.)

From the foregoing one would be entitled to conclude that the
domestic corporation in a state of insolvency is free of the tax. But
the statute reads:

The following corporations shall not be subject to the surtax imposed by
this section: ... (2) Domestic corporations which for any portion of the
taxable year are in bankruptcy under the laws of the United States, or are
insolvent and in receivership in any court of the United States or of any State,
Territory, or the District of Columbia. (Revenue Act of 1936, section 14

(d) (2). Again, the italics have been supplied by the reviewer.)
Both insolvency and receivership must coexist. Insolvency alone

will not suffice. Thus the Bureau of Internal Revenue, adopting the
typical attitude that sections granting exemptions are to be strictly
construed, has ruled (I. T. 3016, C. B. XV-2, 73) that in a case where
the corporation's capital had become so badly impaired that it was
forbidden by state law to weaken the structure further by the declara
tion of dividends, the corporation was still liable for the surtax (after
operating for a number of years at a deficit the corporation showed a

substantial profit for 1936, insufficient, however, to restore the im
paired capital). In other words, since the surtax on undistributed
profits is in a sense a penalty imposed on a corporation for failing to
declare dividends, the corporation in this case is penalized for obeying
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the state law. This is one of several technical objections which may
result in some revision of the tax at the coming sessions of Congress.
One more word may be added: The student of corporate taxation

will find much to interest him in both these books. His interest may
be quickened when he learns that the authors of the first offer him a

free copy of their work. This item is noted in a spirit of helpfulness,
and, of course, is intended as no reflection on Professor Buehler's
altruism. Were it possible to ignore the expense necessitated by the
greater length and more elaborate physical composition of his book,
he would doubtless be as willing to make his contribution to the tax-
paying and tax-reading public a gratuitous one. This is demonstrated
by the fact that much that is in his book has had prior publication
under his name in law reviews and other periodicals.

F. C. NASH.*

CRIME CONTROL BY THE NATIONAL GOVERNMENT�by Arthur C.

Millspaugh.f The Brookings Institution, Washington, 1937. Pp. ix, 306.

To the average citizen, who has formed his impressions from press
reports of the activities of the federal government in crime control,
this study will reveal that these activities are not confined to the
widely publicized G-Men. In fact, it shows that the G-Men comprise
but ten per cent of the government's detective force, and that on more
than a score of fronts, Uncle Sam fights crime with specialized
ingenuity. Between sixteen thousand and seventeen thousand federal
officers are available for detective service on call, and nearly six
thousand of these are specially trained for it. On their training and
operations each year, the taxpayers spend more than fifty million
dollars.
To the extent that this book deals with federal agencies, it has

grown out of a study of federal law-enforcement activities made in
1936 for the Senate Committee on Investigation of Executive Agencies
of Government, headed by Senator Byrd of Virginia. The author has
presented the essentials of the national problem of crime control from
a detached point of view, in comprehensive and brief form. The first
four chapters of the book present the problem that the federal govern
ment faces in its war on crime, reveal what it is doing about it, and
how it is organized to combat it. Seven of the twelve chapters are
concerned directly with those federal crime control agencies that
appear most significant with reference both to policy and administra
tion. The history and activities of the Federal Bureau of Investiga
tion, the Secret Service, the Post Office Inspectors, the Maritime
Police, the Border Patrols, and the Revenue, Alcohol, and Narcotic
Units are set forth in a very readable style.
Moreover, attention is given by Mr. Millspaugh to fundamental

questions concerning the division of powers and overlapping of func
tions between the federal government and the several states. An
examination is made of present facts and future needs, and out of
this analysis, some evidence is found of a, trend toward centralized

* Professor of Law, Georgetown University Law School ; former Editor of this
Journal.

f Staff Member, The Brookings Institution.
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policing. The author recommends that the principal aims of the federal
government should be to concentrate general criminal law-enforce
ment in the Bureau of Investigation ; to set up a separate Bureau of
Criminal Statistics in the Department of Justice other than in the
Bureau of Investigation ; to leave internal and auxiliary enforcement
functions in their respective departments and bureaus ; and to estab
lish and maintain coordination among all agencies which are, or may
be, concerned in any way or at any time with general crime control.

James A. Nolan.*

MUST WAR COME?�by John Eppstein. Burns, Oates & Washbourne, Ltd.,
London, 1935. Pp. 127.

With a good part of Asia wrapped up in the throes of an undeclared
war, involving as it does a threat to the continuance of the oldest
culture known to mankind, with most of the European nations limber
ing up for another war dance, and with all the nations of the earth
spending billions in armament, the title of Mr. Eppstein's work should
give pause for thought. It is at least heartening to realize that some
attention is being focused on that subject. Undoubtedly, if a small
portion of the thought, energy, and resources, now being expended
by the nations of the world toward the successful prosecution of war,
were directed toward its prevention, some slight ray of hope for
eventual lasting peace might be within the realm of plausible ex

pectation.
The author has arranged his work in five chapters. In the first he

treats the question of the inevitability of war. If the author believes
that war is not inevitable, then it must be said that his argument to
that effect is not persuasive. I should prefer to think that he believes
that war is theoretically preventable, but practically inevitable. He
says at page 14 :

If an impartial survey of European history since 1918 leads us to conclude
that the principal causes that have led to a revival of the race in armaments,
which have once more put war in men's minds and mouths, were avoidable,
it means that war is not inevitable.

He then argues that adherence to the wise counsel of Pope Bene
dict XV would have avoided the armament race. Reduced to its es

sence, the counsel referred to, was to avoid all punitive indemnities
at the close of the World War. No one will argue against the wisdom
of such counsel. Who will say that France forgot the sting of the
lash of 1870? Who will say that Germany and the Teutonic powers
will forget the sting of the lash of 1918? There is no question but
that the burden of the indemnities of 1870, laid the fertile seed of the
spirit of Ravanche in the heart of succeeding French generations.
Already Der Fuehrer's insistence on equal arms opportunity for
Germany, has been the starting gun for a race in armaments the like
of which the world has hitherto never known. This is merely a repeti
tion of what followed the Franco-Prussian War. It is not argued
here that the avoidance of punitive indemnities, (which would include
themutual condonation of damages ; a genuine attempt to fix frontiers
* Director, Washington Criminal Justice Association.
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in accordance with the aspirations of the inhabitants ; and provisions
for freedom of commerce) would not have been a tremendous contri
bution to a more enduring peace, but even this would still have been a

far cry from war's absolute elimination.
It is this writer's understanding that Mr. Eppstein is a convert to

the Catholic faith. M'ast War Come is but one of his many literary
achievements. In all his works he evidences a clear unbiased under
standing of all Papal pronouncements. In this particular work, there
is a very intelligent portrayal of The Papacy as a Power for Peace.
In this connection, it may be noted that as far back as 1899, Pope
Leo XIII in his letter to Count Mouravieff, in reply to the second
circular of the Tsar summoning the First Hague Conference envisions
a League of Nations. The author sets out an excerpt of that letter at
page 43 :

What is chiefly lacking in the international society of states is a system
for the application of law and justice designed to guarantee the rights of each.
In the absence of such a system the immediate recourse to force is inevitable.
Hence arises the competition of the different states in the development of
their military power. For such a baneful state of affairs the institution of
mediation and of arbitration is evidently the best remedy. From every point
of view it meets the wishes of the Holy See.

And Benedict XV endorsed the League when he wrote in his
Encyclical Pacem dei Munus Pulcherrimum on May 23rd, 1920 :

It is much to be desired that all nations enter without misgiving irito a

general society or family, for the purpose of protecting their individual

independence and for the preservation of order. Such a comity of nations is
recommended amongst other reasons by the widely felt need of abolishing or

reducing military armaments which weigh so heavily on the resources of
the state. In this way war with its many evils will be entirely avoided or at
least rendered less menacing, and the liberty and territorial integrity of

every nation safeguarded.

Mr. Eppstein further analyzes the efforts of Pope Benedict XV
and abstracts from the writings of His Holiness seven principles neces

sary to the reorganization of peace, which he sets out at page 72 et seq.
Also are included the efforts of the present Pontiff against the rising
nationalist movement.
Without more, suffice it to say the book is timely, it is a work which

deserves to have attention focused upon it. It is a substantial contri
bution to one of the most important subjects confronting mankind.

J. V. Dillon.*

THE ADMINISTRATION OF JUSTICE IN GREAT BRITAIN�By Caleb Perry
Patterson. The University of Texas Press, Austin, 1936. Pp. viii, 326.

The author states in his preface that the purpose of this work is
" to shew the evolution of the Judicial System of Great Britain, its
organization, jurisdiction, procedure, and administration as well as

* Former Editor of this Journal; Member of the District of Columbia Bar;
Captain, Judge Advocate General's Department, United States Army; Attorney,
Solicitor General's Office.
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the organization of the English Bar and Police System together Tvith
their relations to the Judicial System in the Administration of Jus
tice ". It seems unfortunate that, in view of the ambitious nature of
his undertaking, Mr. Patterson has seen fit to confine himself to
three hundred and twenty-six pages. The result, at best, is a cursory
introduction to the uninitiated�but, in fairness, it must be said that
the uninitiated comprise a large percentage of both students and
lawyers. This appellation is especially true of the average lawyer's
knowledge of the English system since the Judicature Act of 1873.
It is submitted that few can offhand give the divisions of the Supreme
Court of Judicature. In these days of contemplated court reform in
our own country, any study of the modern English system, no matter
how introductory, should therefore be welcome to many. If, instead of
devoting a hundred pages to a sketchy tracing of the development of
the English courts from the very beginning (a familiar field), Mr.
Patterson had confined himself to describing the English courts after
1875, the result would undoubtedly have been more propitious.

J. E. C.



BOOKS RECEIVED
A number of the books listed below will be reviewed in the January

issue of the Journal.

Alvord, Ellsworth C.�How Shall Business Be Taxed? Tax Policy-
League, Inc., New York, 1936. Pp. vii, 175.

Atkinson, Thomas E.�Handbook of the Law of Wills and Adminis
tration of Decedents' Estates including Principles of Interstate
Succession. West Publishing Co., Saint Paul, 1937. Pp. xiii, 916.

Baldwin, Summerfield�Business in the Middle Ages. Henry Holt and
Company, New York, 1937. Pp. xii, 106.

Ball, W. Valentine�The Law of Libel and Slander. Second Edition

by Patrick Browne. Stevens and Sons, Ltd., London, 1936. Pp.
xxxv, 229.

Blanchard, Benjamin Waite�Your America, Its Constitution and Its
Laws. J. B. Lippincott Company, Philadelphia, 1936. Pp. 275.

Borchard, Edwin, and Lage, William P.�Neutrality for the United
States. Yale University Press, New Haven, 1937. Pp. viii, 380.

Bouscaren, T. Lincoln�The Canon Law Digest. Volume II. The Bruce
Publishing Company, Milwaukee, 1937. Pp. xii, 313.

Bowden, Robert Douglas�Boies Penrose : Symbol of an Era. Green
berg, Publisher, New York, 1937. Pp. 274.

Brewster, Kingman�Distraint Under The Federal Revenue Laws.
National Law Book Company, Washington, 1937. Pp. xiv, 200.

The Brookings Institution�The Recovery Problem in the United
States, Washington, 1936. Pp. xiv, 709.

Burns, Arthur Robert�The Decline of Competition : A Study of the
Evolution of American Industry. McGraw-Hill Book Company,
Inc., New York, 1936. Pp. xiv, 619.

Casey, John T., and Bowels, James�Farley and Tomorrow. Reilly and
Lee Company, Chicago, 1937. Pp. 282.

Commerce Clearing House, Inc.�Procedure and Practice Before the
United States Board of Tax Appeals. Sixth Edition. Washington,
1937. Pp. 197.

Corwin, Edward S.�The Constitution and What It Means Today.
Fifth Revised Edition. Princeton University Press, Princeton,
1937. Pp. xxii, 193.

216



1937] Books Received 217

Culbertson, William S.�Reciprocity : A National Policy For Foreign
Trade. Whittlsey House : McGraw-Hill Book Company, Inc., New
York, 1937. Pp. x, 298.

Dowling, Noel T.�Cases on American Constitutional Law. The Foun
dation Press, Inc., Chicago, 1937. Pp. iv, 1166.

Eagleton, Clyde�Analysis of The Problem of War. The Ronald Press

Company, New York, 1937. Pp. iv, 132.

Finch, George A.�The Sources of Modern International Law. Car
negie Endowment for International Peace, Washington, 1937.

Pp. 124.

Gahan, Frank�The Law of Damages. Sweet & Maxwell, Ltd., London,
1936. Pp. Ixxix, 242.

Gerstenberg, Charles W.�American Constitutional Law. Prentice-
Hall, Inc., New York, 1937. Pp. xiii, 742.

Gobel, George W.�Cases and Materials on Contracts I. The Founda
tion Press, Inc., Chicago, 1937. Pp. xxiv, 769.

Greenberg, Louis Stanley�Nationalism in a Changing World. Green
berg, Publisher, New York, 1937. Pp. viii, 154.

Hamilton, Walton H. & Adair, Douglass�The Power to Govern : The
Constitution�Then and Now. W. W. Norton & Company, Inc.,
New York, 1937. Pp.254.

Handler, Milton�Cases and Other Materials on Trade Regulation.
The Foundation Press, Inc., Chicago, 1937. Pp. xxxv, 1288.

Healy,William, and Bronner, Augusta F.�New Light On Delinquency
and its Treatment. Yale University Press, New Haven, 1936.

Pp. vii, 226.

Heard, Gerald�The Source of Civilization. Harper & Brothers, New
York, 1937. Pp. xvii, 431.

Hodes, Barnet�Law, and the Modern City. Reilly & Lee Company,
Chicago, 1937. Pp. 107.

Jackson, Henry E.�Social Security By Common Law : A Democratic
Plan Based on the Maxim That Social Security Is Not a Dower
but an Achievement. Social Engineering Institute, New York,
1936. Pp. xiv, 183.

Jacobs, Milton C.�The Law of Accidents: A Textbook in Digest
Form. Prentice-Hall, Inc., New York, 1937. Pp. xxiii, 886.

Kenny, Courtney Stanhope�Outlines of Criminal Law: Based on

Lectures Delivered in the University of Cambridge. Revised by
G. Godfrey Phillips. Cambridge University Press, Cambridge,
1936. Pp. xliv, 622, xiv.



218 The Georgetown Law Journal [Vol. 26

Kimball, Elizabeth Guernsey�Serjeanty Tenure in Medieval England.
Yale University Press, New Haven, 1936. Pp. ix, 277.

Krieger, Heinrich�Das Rassenrecht, in Den Vereignigten Staaten,
Junker und DunnhauptVerlag, Berlin, 1936. Pp. 361. Reviewed
in this issue, supra p. 198.

Kuhn, Arthur K.�Comparative Commentaries on Private Interna
tional Law, or Conflict of Laws. The Macmillan Company, New
York, 1937. Pp. xii, 381.

Lawrence, David�Supreme Court, or Political Puppets?: Shall the
Supreme Court be Free or Controlled by a Supreme Executive?
D. Appleton-Century Company, Inc., New York, 1937. Pp. xiii, 60.

Lummas, Henry T.�The Trial Judge. The Foundation Press, Inc.,
Chicago, 1937. Pp. iv, 148.

Mathews, John Mabry, and Hart, James�Essays in "Political Science.
The Johns Hopkins Press, Baltimore, 1937. Pp. vii, 363.

Maurer, Robert Adam�Cases and Other Materials on Administrative
Law. The Lawyers Co-operative Publishing Company, Rochester,
1937. Pp. x, 608. Reviewed in this issue, supra p. 173.

Menin, Abraham I., and Herzig, Asa S.�Bankruptcy Forms and Prac
tice : A Complete Manual. Clark Boardman Co., Ltd., New York,
1936. Pp. ix, 871.

Morris, Clarence�How Lawyers Think. Harvard University Press,
Cambridge, 1937. Pp. 143.

National Association of Railroad and Utilities Commissioners�Pro
ceedings of Forty-Eighth Annual Convention at Atlantic City,
N. J., November 10 to November 13, 1936. The State Law Re
porting Company, New York, 1936. Pp. xxiv, 541.

New York. The Judicial Council of The State of New York�Third
Annual Report. J. B. Lyon Company, Albany, 1937. Pp. 327.

Nourse, Edwin G., Davis, Joseph H., Black, John D.�Three Years
of the Agricultural Adjustment Administration. The Brookings
Institution, Washington, 1937. Pp. xiv, 600.

Patterson, Caleb Perry�The Administration of Justice in Great Brit
ain. The University of Texas Press, Austin, 1936. Pp. viii, 326.

Reeves, Earl, and Lund, Coffin Burkett�Truth About the New Deal.
Longmans, Green and Company, New York, 1936. Pp. x, 117.

Reis, Bernard J.�False Security : The Betrayal of the American In
vestor. Equinox Cooperative Press, Inc., New York, 1937. Pp. xv,
362.



1937] Books Received 219

Ribble, F. D. G.�State and National Power Over Commerce. Co
lumbia University Press, New York, 1937. Pp. xii, 266.

Rienow, Robert;�The Test of the Nationality of a Merchant Vessel.
Columbia University Press, New York, 1937. Pp. 247.

Rutherford, M. Louise�The Influence of the American Bar Associa
tion on Public Opinion and Legislation. The Foundation Press,
Inc., Chicago, 1937. Pp. ix, 393.

The Selden Society�Select Cases in the Court of King's Bench Under
Edward I. Volume I. Bernard Quaritch, London, 1936. Pp. clxx,
259.

Schachner, Nathan�Aaron Burr : A Biography. Frederick A. Stokes,
New York, 1937. Pp. xii, 563.

Skottowe, Philip F.�The Law Relating To Sunday. Butterworth &
Company, Ltd., London, 1936. Pp. xxix, 165.

Stauffacher, Dr. W. Schweizerisches Obligationenrecht. Orell Fussli
Verlag, Zurich, 1936. Pp. xlvii, 436.

Stratemen, Catherine�The Liverpool Tractate : "An Eighteenth Cen
tury Manual on the Procedure of the House of Commons ". Co
lumbia University Press, New York, 1937. Pp. xcli, 105.

Strupp, Karl�Legal Machinery For Peaceful Change. Constable &

Company, Ltd., London, 1937. Pp. xxvi, 85.

Studenski, Paul (Editor)�Taxation and Public Policy; A Discussion
of the Current Problems of American and European Public Fi
nance. Richard R. Smith, New York, 1936, Pp. 267.

Sunderland, Edson R.�Judicial Administration, Its Scope and Meth
ods. Callaghan and Company, Chicago, 1937. Pp. xlvii, 1935.

Walsh, William F.�Cases On Equity. Callaghan and Company, Chi
cago, 1937. Pp. xxxiii, 1141.

Warren, Charles�The Making of the Constitution. Second Edition.

Little, Brown, and Company, Boston, 1937. Pp. ix, 832.

Weinfeld, Abraham C.�Labor Treaties and Labor Compacts. The

Principia Press, Inc., Bloomington, Indiana, 1937. Pp. vi, 136.

Wheaton, Henry�Elements of International Law. At the Clarendon
Press, Oxford; Humphrey Milford, London, 1936. Pp. 26a, xliv,
642.

Pamphlets and Periodicals Received

American Bar Association�Annual Review of Legal Education for
1936. The Section of Legal Education and Admissions to the
Bar, The American Bar Association, Chicago, 1937. Pp. 75.



220 The Georgetown Law Journal [Vol. 26

American Council on Education�The Fifth Yearbook of School Law.
Edited by M. M. Chambers and others. Washington, 1937. Pp.
143.

American Municipal Association�The Municipal Charter Problem in
Florida. Public Administration Service, Chicago, 1937. Pp. 21.

Atwater, Elton�Neutrality Revision Before Congress. The Digest
Press, Washington, 1937. Pp. 6.

Barkan, Irving�Capital Punishment in Ancient Athens. University
of Chicago Libraries, Chicago, 1936. Pp. 82.

Federal Income Tax Desk Manual : For Use Under the Revenue Act
of 1936. Kenmore Press, Chicago, 1936. Pp. 76.

Fenwick, Charles G.�A Primer of Peace. Catholic Association for
International Peace, Washington, 1937. Pp. 57..

Fraenkel, Osmond K.�The Supreme Court and Civil Liberties : How
Far Has the Court Protected the Bill of Rights? American Civil
Liberties Union, New York, 1937. Pp. 47.

Hicks, Frederick C.�Yale Law School: 1869-1894, Including The

County Court House Period. Yale University Press, New Haven,
1937. Pp. 84.

Lewinson, Joseph L.�Limiting Judicial Review. Parker, Stone &
Baird Company, Los Angeles, 1937. Pp. 91.

Public Affairs Committee�Readjustments Required for Recovery.
Public Affairs Pamphlets, No. 11, Washington, 1937. Pp. 32.

Rooney, Miriam Theresa�Lawlessness, Law, and Sanction. The Ca
tholic University of America, Washington, 1937. Pp. 175.

The American Arbitration Association�The Arbitration Journal.
Volume I, No. 1, January, 1937. Pp. 113.

United States. Public Works Administration�Aids to Education.
United States Government Printing Office, Washington, 1937.

Pp. 43.
United States. The President's Committee on Administrative Manage

ment. Report of the Committee With Studies of Administrative
Management in the Federal Government. United States Govern
ment Printing Office, Washington, 1937. Pp. xiii, 382.

Yale Law Library Staff�Yale Law Library Manual : The Building,
The Books, and their Availability for Use. Yale University Press,
New Haven, 1937. Pp. vi, 74.


	glj_v026_i01
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 


