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AND
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INTRODUCTION

THE REVENUE ACT OF 1936,* 1 which introduced novel substan
tive changes in the law of taxation, was equally iconoclastic in 

some of its procedural provisions. For the second time since the foun
dation of the government some taxpayers under the internal revenue 
tax laws are not permitted to have a trial by jury. Those who paid 
processing taxes under the Agricultural Adjustment A c t2 and seek re
funds are restricted, if the Commissioner rejects their claims, to filing 
a petition with a newly created Board of Review.3 A claimant may 
have the decision of the Board reviewed by the circuit court of appeals 
which may “ modify or reverse such decision if it is not in accordance 
with law. . . . ” 4

Under the Agricultural Adjustment Act Amendment of August 24, 
1935,5 which is repealed by the 1936 Act,6 jury trials were also, in 
eifect, eliminated, but taxpayers’ suits could be brought against col
lectors in the district courts. In the present act, suits against collec

* A. B., Harvard University (1913), LL. B., Id. (1 9 1 6 ) ; Member of the Boston 
Bar. Author: F ederal I ncome T ax  Primer (1 9 2 2 ) ; Voluntary Trusts and Fed
eral Taxation (1937), 17 B. U. L. Rev. 1 ; The Right of the Insured to Revoke a 
Trustee-Beneficiary (1937) 17 B. U. L. R ev. 831; The Board of Tax Appeals (1937) 
15 T ax  M ag. 335. Member, Massachusetts Special Tax Commission, 1927-29.

1 49 Stat . 1652, c. 690, 26 U. S. C. §§ 1-3 (Supp. 1936).
M8 Stat. 31, c. 25 (1933), 7 U. S. C. § 601 (1934). The law was declared 

invalid in United States v. Butler, 297 U. S. 1 (1936).
Floor stock taxes and compensating taxes may be litigated in suits against the 

United States: 49 Stat . 1748, c. 690, § 905, 7 U. S. C. § 647 (Supp. 1936). See 
also U. S. Treas. Reg. 96 cc. Ill, IV, and V.

2 49 Stat . 1748 c. 690, § 906 (c ), 7 U. S. C. § 648 (c) (Supp. 1936).
4 Id. at § 906 (g ), 7 U. S. C. at § 648.
»49 Stat . 770, c. 641, § 30, 7 U. S. C. § 623 (Supp. 1935).
« Revenue Act of 1936, 49 Stat . 1747, c. 690, § 901, 7 U. S. C. § 623 (Supp. 1936);

see also 49 Stat. 1748, c. 690, § 906 (a ), 7 U. S. C. § 648 (Supp. 1936).
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tors by taxpayers under the Agricultural Adjustment Act are ex
pressly prohibited.7 Moreover, the taxpayer, substantially as under 
the 1935 amendment, is required to prove either that he has borne 
the burden of the tax and was not relieved of it nor reimbursed 
therefor, nor shifted such burden directly or indirectly, or that he 
has repaid it unconditionally to his vendee, who is under the same 
restrictions.8

These conditions imposed by the 1936 Act are, of course, all retro
active, as payments under the Agricultural Adjustment Act were all 
made prior to the enactment of the Revenue Act of 1936. They are 
equally applicable to pending suits for refund under prior laws.9

Under other provisions of the Revenue Act of 1936,10 owners of 
floor stocks and certain special vendees seeking recovery of process
ing taxes which their vendors had passed on to them are denied access 
to any court. The decision of the Commissioner of Internal Revenue 
with respect to all such claims for refund is final, and is not subject 
to review by any court.11 All such claimants are denied any interest 
on the refunds to which the Commissioner may rule they are entitled.12

Prior to the 1935 and 1936 laws mentioned, processing taxpayers 
had the same remedies as taxpayers generally now have. A taxpayer 
contending with the Commissioner of Internal Revenue has a choice 
of several remedies in which he may raise questions of fact and of 
law. He may sue in the district court the collector who collected the 
tax to recover the amount erroneously assessed,13 or he may sue the

7 Id. at § 910, 7 U. S. C. at § 652.
s Id. at § 902 (a) and (b ), 7 U. S. C. at § 644.
s Id. at § 906 (a), 7 U. S. C. at § 648.

49 Stat . 1739 and 1740, c. 690, §§ 601 and 602, 7 U. S. C. §§ 616, 641 and 642 
(Supp. 1936).

ii 49 Stat. 1739 and 1740, c. 690, §§ 601 (e) and 602 (i), 7 U. S. C. §§ 641 and 
642 (Supp. 1936).

1̂  49 Stat. 1739 and 1740, c. 690, §§ 601 (f) and 602 ( j)  7 U. S. C. §§ 641 and 
642 (Supp. 1936). Interest is allowed in the case of processing taxes refunded as 
provided in the Revenue Act of 1936: 49 Stat. 1753, c. 690, § 908 (b), 7 U. S. C. 
§ 650 (Supp. 1936).

13 36 Stat . 1092, c. 231 § 24(5) (1911), 28 U. S. C. §41(5) (1934). Further 
review by a circuit court of appeal, 43 Stat . 936 (1925), 28 U. S. C. § 225 (1934)
and in some instances by the Supreme Court is available: see 43 Stat . 938 (1925),
28 U. S. C. § 347 (1934). A collector who made the demand but did not collect the 
tax may not be sued: Amoskeag Trust Co. v. Field, 10 F. Supp. 635, 638 (D. N. H. 
1935); nor may a collector be sued who, as directed, took a refundable tax as a 
credit: Routzahn v. Reeves Bros. Co., 59 F. (2d) 915, 917 (C. C. A. 6th, 1932); 
cf. John B. Semple & Co. v. Lewellyn 1 F. (2d) 745, 748 (W. D. Pa. 1924).

If the Commissioner issues a certificate of over-assessment and the taxpayer 
accepts it, the collector may not be sued; cf. Moses v. United States, 61 F. (2d) 791 
(C. C. A. 2d, 1932), cert, denied, 289 U. S. 743 (1933); see Seidman, Have District
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United States in the Court of Claims 14 15 or, to some extent, in the dis
trict court.10 If the taxpayer is confronted with a determination by 
the Commissioner that there is a deficiency in respect of a tax, he 
may, without payment of the tax, upon petition, have a hearing de 
novo before the Board of Tax Appeals.16 From its adverse decision, 
he may, upon payment of the tax or giving bond therefor, secure a 
review from the circuit court of appeals on questions of law.17 A  
federal taxpayer may, in exceptional circumstances, enjoin the col
lector from collecting the tax.18 He may not, however, utilize the Fed
eral Declaratory Judgment Act.19

How far may these remedies be abridged or conditioned? May they, 
in fact, be entirely eliminated, as was proposed in the original draft 
of the Amendment of August 24, 1935 20 and as has been carried out

Courts Jurisdiction in Allowed Refund Claim Actions? (1933) 11 T ax  Mag. 136. 
If the certificate is not paid and has not been accepted by the taxpayer, the tax
payer may then reject it and sue the collector: Untermeyer v. Bowers, 79 F. 
(2d) 9 (C. C. A. 2d, 1935), cert, denied, 296 U. S. 641 (1935).

14 36 Stat. 1136 (1911), 28 U. S. C. § 250 (1) (1934).
15 44 Stat. 121, c. 27 § 1122c (1926), 28 U. S. C. § 41 (20) (1934). If the collector 

is in office, the limit of the suit in the district court is $10,000.
For the remedy by suit against the United States upon an account stated by 

the Commissioner and the taxpayer, see Bonwit, Teller & Co. v. United States, 
283 U. S. 258 (1931).

i8'48 Stat . 741 and 755, §§ 272 and 501, 26 U. S. C. § 272; and 48 Stat . 755, 26 
U. S. C. §§ 471 and 562 (1934). This procedure is available only for income, estate 
and gift taxes.

17 48 Stat . 926, § 10, 26 U. S. C. § 641 (1934).
18 See, III : Suit to R estrain  Collection of th e  Tax, page 248, infra.
19 48 Stat. 955 c. 512, 28 U. S. C. § 400 (1934) as amended by 49 Stat . 1027 

c. 641, § 40 (1936), see also 49 Stat . 770 c. 641 § 40; 7 U. S. C. § 623 (a) (Supp. 
1935). Prior to the 1935 Act the decisions in conflict whether the Federal Declara
tory Judgment Act could be utilized by taxpayers; favoring such jurisdiction were 
Black v. Little, 8 F. Supp. 867 (E. D. Mich. 1934); Penn v. Glenn, 10 F. Supp. 
483 (W. D. Ky. 1935); F. G. Vogt & Sons, Inc. v. Rothensies, 11 F. Supp. 225, 231 
(E. D. Pa. 1935); see Note, Challenging the Validity of A Federal Tax by Means 
of the Declaratory Judgment (1935) 44 Y ale L. J. 1451; opposed to such juris
diction were Fisher Flouring Mills Co. v. Vierhus, 78 F. (2d) 889 (C. C. A. 9th, 
1935), appeal dismissed, 79 F. (2d) 992 (C. C. A. 9th, 1935); cf. Inland Milling 
Co. v. Huston, 11 F. Supp. 813, 815 (S. D. Iowa 1935); see Wideman, Application 
of The Federal Declaratory Judgment Act to Tax Suits (1935) 13 T ax  Mag. 539.

The collector’s bond— 48 Stat. 759, 26 U. S. C. § 1733 (1934)— is presumably 
for the indemnity of the government only as well as inadequate: see Clark v. 
United States, 60 Ga. 156 (1878); but see recent contrary intimations that the 
remedy of suit on the collector’s bond is open to taxpayers: Penn v. Glenn, 10 F. 
Supp. 483, 487 (W. D. Ky. 1935); F. G. Vogt & Sons v. Rothensies, 11 F. Supp. 
225, 231 (E. D. Pa. 1935).

20 H. R. Rep. N o. 8492, 74th Cong. 1st Sess., 79 Cong. R ec. 9410 (1935). It was 
reported into the House on June 15, 1935, H. R. Rep. N o. 1241, 79 Cong. Rec. 
9347 (1935).
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in part in the Revenue Act of 1936? 21 May the changes in procedure 
and conditions annexed be made retroactive, that is, made applicable 
to prior tax payments and also to pending suits? Does the doctrine 
of sovereignty permit the United States to withdraw all remedies for 
refund of taxes alleged to have been illegally assessed? * 22 * The answer 
to these questions are important to those who paid taxes under the 
invalid Agricultural Adjustment Act. Their claims, it has been esti
mated, number more than one million.28 Moreover, they may also 
interest the millions of other taxpayers, in view of recent suggestions 
that the remedies of all taxpayers be curtailed.24

The questions presented pertain not to rights but to remedies. A 
taxpayer who has been compelled to pay an illegal tax has a right to 
recover.25 It is contended, however, that the government may entirely 
control procedure in tax controversies by virtue of the doctrine that 
the United States as a sovereign is immune from suit except with its 
consent.

The contention that any form of judicial remedy for redress of 
illegal taxation constitutes a suit against the sovereign,26 which may 
be forbidden,27 was apparently made in Bull v. United States 28 where

49 Stat . 1739 and 1740, c. 690, §§ 601 (e) and 602 (i), 7 U. S. C. §§ 641 and 
642 (Supp. 1936); see also 49 Stat . 1753, c. 690 § 908 (a), 7 U. S. C. § 650 (Supp. 
1936), denying relief as to claims under 810.00.

22 See 37 Op . Att’y Gen . (1933) 56, 60; 2 U. S. L. W eek 1009 (1935); Sen. 
Rep. No. 1011, 74th Cong. 1st Sess., p. 23, on amendments to the Agricultural 
Adjustment Act.

22 Sen. Rep. No. 2156 on H. R. No. 12395, 74th Cong., 2d Sess. (1934) 32. The 
claims total almost one billion dollars.

24 Magill, Federal Tax Administration (January, 1936) 183 A n n als  of the 
A merican  A cademy 179, 185; see address of former General Counsel Jackson, 
N. Y. Times, August 7, 1935; cf. M agill, T he British  T ax  System  (1934) 41-42.

25 Butler v. Carney, 17 F. Supp. 133, 137 (D. Mass. 1936) :
“ The statute does not operate to extinguish vested rights of the plaintiffs. 

These rights persist, even though the United States has withdrawn its con
sent to be sued in this court.”

See Bull v. United States, 295 U. S. 247, 260 (1935); United States v. Jefferson 
Electric Mfg. Co., 291 U. S. 386, 401 (1934); Neild Mfg. Corp. v. Hassett, 11 F. 
Supp. 642 (D. Mass. 1935); Cooper, The Proposed United States Administrative 
Court (1936) 35 M ic h . L. Rev. 193, 222; cf. Carpenter v. Shaw, 280 U. S. 363, 369 
(1930).

26 See Note, Responsibility of the State (1934) 20 Va. L. Rev. 444. State tax 
cases will be referred to as the principles of sovereignty are the same for both 
state and nation. See note 32, infra.

27 In England suit for refund of an illegal tax, in the absence of statutes, was 
not allowed, as it was considered to be against the Crown and, therefore, not 
maintainable.

In Whitbread v. Brooksbank, 1 Cowp. 66, 69 (K. B. 1774), dictum by Lord 
Mansfield, recovery was allowed because the defense was waived by the defendant; 
see reference thereto in 23 H alsbury ’s L aw s of E ngland 315, notes p-r; see 
Campbell v. Hall, 1 Cowp. 204, 205 (K. B. 1774); but see Greenway v. Hurd, 4 T. R.
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the court discussed rather fully the nature of taxation and the remedies 
for illegal taxation. The Court said: 28 29

“A tax is an exaction by the sovereign, and necessarily the sovereign 
has an enforceable claim against every one within the taxable class 
for the amount lawfully due from him. The statute prescribes the 
rule of taxation. . . . Once the tax is assessed, the taxpayer will owe 
the sovereign the amount when the date fixed by law for payment 
arrives. . . . The assessment is given the force of a judgment, and 
if the amount assessed is not paid when due, administrative officials 
may seize the debtor’s property to satisfy the debt.

In recognition of the fact that erroneous determinations and assess
ments will inevitably occur, the statutes, in a spirit of fairness, invari
ably afford the taxpayer an opportunity at some stage to have mis
takes rectified. Often an administrative hearing is afforded before 
the assessment becomes final; or administrative machinery is pro
vided whereby an erroneous collection may be refunded; in some 
instances both administrative relief and redress by an action against 
the sovereign in one of its courts are permitted methods of restitution 
of excessive or illegal exaction. . . . The taxpayer often is afforded 
his hearing after judgment and after payment, and his only redress 
for unjust administrative action is the right to claim restitution. But 
these reversals of the normal process of collecting a claim cannot 
obscure the fact that after all what is being accomplished is the re
covery of a just debt owed the sovereign. If that which the sovereign 
retains was unjustly taken in violation of its own statute, the with
holding is wrongful. Restitution is owed the taxpayer. Nevertheless 
he may be without a remedy. But we think this is not true here.” 
(Italics supplied.)
The foregoing dictum as to sovereign immunity, if such it was in
tended to be, runs counter to a previous dictum of the Supreme Court 
in Graham & Foster v. Goodcell.30 The government had there urged 
upon the court that the United States as a sovereign had a right to 
withdraw all remedies for illegal taxation. The court, in denying this 
contention, stated: 31

“ Having reached this conclusion (that the statute was valid) it is 
not necessary to consider the authority of the Congress to withdraw

553, 555 (K. B. 1792) dictum to the contrary: there was no protest in this case; 
Irving v. Wilson, 4 T. R. 485 (K. B. 1791) is not to the contrary: there was no as
sessment or official act; but see Brown, Judicial Review in Customs Taxation 
(1933) 26 Law  & Ba n k  263, 264, n. 3.

28 295 U. S. 247 (1935). The taxpayer had paid an estate tax erroneously as
sessed on partnership profits which he could not recover as the statute of limitation 
had run. The government later assessed and collected an income tax on the same 
sum. It was conceded that the latter assessment was correct. The court held that 
the statute permitted the taxpayer to recover in the Court of Claims the first tax 
on the theory of a counterclaim arising out of the same transaction.

29 Id. at 259.
30 2 82 U. S. 409 (1931).
31 Id. at 430-1. This quotation is cited in Bladine v. Chicago Joint Stock Land 

Bank, 63 F. (2d) 317, 321 (C. C. A. 8th, 1933).
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the consent of the United States to be sued. . . . The argument of 
the Government in this respect is not adequate to dispose of the 
controversy. . .
and

“ If the Congress did not have the authority, to deal by a curative 
statute with the taxpayers’ asserted substantive right, in the circum
stances described, it could not be concluded that the Congress could 
accomplish the same result by denying to the taxpayers all remedy 
both as against the United States and also as against ,the one who 
committed the wrong. See Brinkerhojf-Faris Trust & Savings Co. v. 
Hill, 281 U. S. 673, 679, 680.”
In determining which of these dicta is correct the three judicial 
remedies for illegal taxation will be considered. These are suit for 
refund against the United States, suit for refund against a collector, 
and suit to restrain collection of the tax.

I

SUIT FOR REFUND AGAINST THE UNITED STATES

Although there is no specific clause in the Constitution forbidding 
suit to be brought against the United States,32 it is settled that the 
United States possesses the immunity of a sovereign from suit.33 
Concededly, suit generally may not be brought against the United 
States without its consent.34 * This consent may be granted and may 
have attached to it any condition, and such condition must be strictly 
observed.36

PRESENT ALTERNATIVE REMEDY

Consent to sue the United States in the Court of Claims and in the 
district courts for tax refunds has been given since 1887. This alterna
tive remedy to sue the United States may undoubtedly be withdrawn 
before payment of the tax and the taxpayer limited to other remedies.30 
Moreover, a taxpayer who uses this remedy may not complain at any 
condition attached to the grant of this privilege.

32 See Monaco v. Mississippi, 292 U. S. 313, 321 (1934). The immunity of a 
state from suit is the same as the immunity of the United States from suit: see 
Williams v. United States, 289 U. S. 553, 577 (1933).

33 Williams v. United States, 289 U. S. 553, 572-577 (1933); Riccomini v. United 
States, 69 F. (2d) 480, 484 (C. C. A. 9th, 1934).

34 Lynch v. United States, 292 U. S. 571 (1934); Perry v. United States, 294 
U. S. 330, 354 (1935); cf. Clark v. Barnard, 108 U. S. 436, 447-448 (1883); Note
(1926) 42 A. L. R. 1464; Note (1934) 34 Col. L. Rev. 1136, n. 20; but see, IV: 
R ight to Change Procedure after Pay m e n t  of th e  T a x , page 249, infra.

36 Lynch v. United States, 292 U. S. 571, 581 (1934); United States v. Chicago 
Golf Club, 84 F. (2d) 914, 916 (C. C. A. 7th, 1936); cf. Smith v. Reeves, 178 U. S. 
436, 443, 444 (1900).

33 Cf. Smallwood v. Gallardo, 275 U. S. 56 (1927).
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ELECTION OF REMEDIES

Likewise, even if the tax has been paid, the remedy to sue the United 
States may manifestly be repealed if another remedy is provided. 
If, however, the tax has been paid and suit has been brought against 
the United States, may the sovereign withdraw its consent to be sued 
at a time when a remedy, previously available to the taxpayer, is 
unavailable? Does the taxpayer, who sues the sovereign when he 
could have resorted to another remedy not involving the sovereign, 
do so at his own risk? No case furnishes any definite answer whether 
the taxpayer may thus be barred by the sovereign from a judicial 
remedy solely because he had elected an official remedy.37

SUITS RELATING TO BOUNTIES

When a taxpayer has lost the right to sue or never had a right to 
sue, renewing or granting such right is considered a bounty.38 The 
procedure in such instances is entirely within the discretion of Con
gress. Congress may impose such conditions as it sees fit on the exer
cise of the procedure permitted.39 It may take away the right to sue 
for the bounty at any time.40 It has been stated that the limited right 
afforded to those “ who paid ” floor taxes and to certain special vendees 
under the Agricultural Adjustment A c t41 to seek refunds from the 
Commissioner without any judicial review is to be classed as a 
bounty.42

87 Cf. Brandeis, J., dissenting in Ohio Valley Co. v. Ben Avon Borough, 253 U. S. 
287, 295 (1920).

88 Cf. United States v. Babcock, 250 U. S. 328, 331 (1917) (reimbursement for 
property lost in w ar); Work v. Rives, 267 U. S. 175, 182 (1925) (decision of 
Secretary of Interior final as to interpretation of Dent Act reimbursing persons for 
war expenditures who had no legal claim against the United States); see Taney, 
C. J., in Decatur v. Paulding, 14 Pet. 497, 515 (U. S. 1840) (refusal of a writ of 
mandamus against the Secretary of the Navy to pay a pension); Dismuke v. United 
States, 297 U. S. 167, 171-172 (1936) (War Veterans’ payments) dictum; Butte, 
Anaconda & Pacific R. R. v. United States, 290 U. S. 127, 143 (1933) (determina
tion of deficit in railroad operation made up by Congress); Smith v. United States, 
83 F. (2d) 631, 639 (C. C. A. 8th 1936). Silberschein v. United States, 266 U. S. 
221, 225 (1924) is not contra as the statute did not provide for finality: see Tol- 
lefson, Administrative Finality (1931) 29 M ic h . L. Rev. 839, 842; Note (1934) 34 
Col. L. Rev. 332, 339.

89 United States v. Guest, 143 Fed. 456 (C. C. A. 4th, 1906) (refunding of liquor 
tax when liquor is destroyed by fire ); Thacher v. United States, 149 Fed. 902 
(Mass. 1906) and United States v. Shipley, 197 Fed. 265 (C. C. A. 3d, 1912) (re
funding of inheritance tax paid without protest); see Flower v. State of N. Y., 
143 App. Div. 871, 128 N. Y. Supp. 208 (3d Dep’t, 1911).

40 See Smallwood v. Gallardo, 275 U. S. 56 (1927); cf. People v. Supervisors, 
67 N. Y. 109, 116 (1876).

41 49 Stat. 1739 c. 690 § 601, 7 U. S. C. §§ 641(e), 642(i) (Supp. 1936).
42 H. R. Rep. No. 2475 relative to H. R. R ep. No. 12395, 74th Cong., 2d Sess. 

(1934) 14 and 16.
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Bounties or gratuities are to be distinguished from privileges con
ferred by the Government. Few statutes expressly denying judicial 
review in disputes relating to privileges have been found.43 In most 
instances, statutes have not made an express provision as to finality 
and the courts have intimated that they have jurisdiction to prevent 
a clearly erroneous decision.44 Federal taxes need not be and are 
rarely imposed on privileges derived from Congressional grants.45 
State taxes are often stated to be imposed on privileges granted by 
the state. In a few such instances procedure in disputes relating to 
such taxes has been permitted which, it was said, would not have 
been upheld if the taxes had been on natural rights. An example is 
a state tax on inheritances. Inheriting has generally been stated to 
be a privilege,46 although its present constitutional status is in doubt.47 
In several cases valuation of inheritable interests fixed without any 
notice or hearing has been upheld.48 It is doubtful, however, whether 
these cases would be upheld, if now presented for decision, solely on the 
ground that the tax in question was imposed on a privilege.49 The 
tendency is to do away with any distinction between the two types 
of taxes.50

13 See Cary v. Curtis, 3 How. 236 (U. S. 1845) see page 230, infra; cf. State v. 
O’Brien, 130 Ohio St. 23, 196 N. E. 664 (1935).

44 Bates & Guild Co. v. Payne, 194 U. S. 106, 109-110 (1904); Smith v. Hitchcock, 
226 U. S. 53, 60 (1912); cf. United States v. I. C. C., 294. U. S. 50, 62 (1935); 
Interstate Commerce Commission v. United States, 289 U. S. 385, 388, 393 (1933). 
The last mentioned case involved a privilege: see Pennsylvania R. R. v. Inter
mountain Coal Co., 230 U. S. 184, 200 (1913) and Mitchell Coal Co. v. Pennsylvania 
R. R., 230 U. S. 247, 258 (1913).

45 Knowlton v. Moore, 178 U. S. 41, 56 (1900); cf. Flint v. Stone Tracy Co., 220 
U. S. 107, 152 (1911).

43 Knowlton v. Moore, 178 U. S. 41, 55, 58 (1900); see Note (1922) 7 Corn. L. Q. 
245, 247.

47 See Stebbins v. Riley, 268 U. S. 137, 140 (1925); Salomon v. State Tax Com
mission, 278 U. S. 484, 492 (1929); cf. Ostrander v. Preece, 129 Ohio St. 625, 
196 N. E. 670 (1935), appeal dismissed, 296 U. S. 543 (1935).

48 Union Trust Co. v. Probate Judge, 125 Mich. 487, 494, 84 N. W. 1101 (1901) ; 
Ferry v. Campbell, 110 Iowa 290, 81 N. W. 604 (1900) dictum; but seen In re 
McPherson, 104 N. Y. 306, 321, 10 N. E. 685 (1887).

49 Cf. Georgia Railway & Electric Co. v. Decatur, 295 U. S. 165 (1935), same 
case, 297 U. S. 620 (1936); see Hanover Insurance Company v. Harding, 272 U. S. 
494, 517 (1926); Harrison v. United States, 20 Court Cl. 122 (1885) is not contra, 
as only a bounty was involved.

60 See Maguire, Taxing Exercise of Natural Rights, H arvard Legal E ssays 
(1934) 273, 288 and n. 124 and 125; Brown, Administrative Commissions and the 
Judicial Power (1935) 19 M in n . L. Rev. 261, 282, 284-286. See, however, Atlantic 
Refining Co. v. Virginia, 58 Sup. Ct. 75, 78 (1937) where the Court distinguished 
between a single and a recurrent privilege.



II

SUIT FOR REFUND AGAINST A COLLECTOR 

1. EARLY SUITS AGAINST COLLECTORS OF CUSTOMS

A suit for refund against a collector of customs was, in its original 
form, personal. An importer who desired to contest the legality of the 
duties imposed was required to protest at the time of collection.* 52 * * 55 * 57 * * * 61 
The protest served to put the collector on notice that any payment 
over by him to the Treasury would be at his peril. He therefore re
tained the funds collected pending the outcome of the litigation. As 
a result of the Swartout scandal,62 Congress required collectors to pay 
in all collected duties to the Treasury, regardless of protest or pend
ing litigation.63 * * In Cary v. Curtis 64 it was held that a collector was 
not thereafter personally liable. One ground for the decision was 
that the suit was against the government, the right to bring which 
could be and had been withdrawn by the statute of 1839.66 Congress, 
then in session, immediately restored the right to sue collectors for 
refund of illegal duties.68

The court in Cary v. Curtis, although only customs duties were 
involved, treated the controversy as one relating to taxes. The deci
sion has been often cited as an authority in tax cases.67 It was recently 
relied on in Butler v. Carney.™ The doctrine that an importer may

61 Elliott v. Swartout, 10 Pet. 137, 153 (U. S. 1836); Moses v. United States, 
61 F. (2d) 791, 794 (C. C. A. 2d, 1932).

52 See Murray v. Hoboken Land and Improvement Co., 18 How. 272 (U. S. 1856).
” 5 Stat . 348, c. 82 § 2 (1839).
« 3  How. 236 (U. S. 1845).
55 Id. at 245. Accord; Curtis v. Fiedler, 2 Black 461, 479 (U. S. 1862) ; see also 

Hagood v. Southern, 117 U. S. 52, 67 (1 8 8 6 ) ; Armour v. Roberts, 151 Fed. 846, 
852 (C. W. D. Mo. 1907) ; Peacock v. Castle, 11 Haw. 10, 13 (1 8 9 7 ) ; see Note 
(1934) 29 I I I . L. R ev. 387, 391 n. 14.

66 5 Stat. 727 c. 22 (1845). The common-law remedy against the Collector of 
Customs has been converted into a statutory remedy against the United States: 
26 Stat. 137 c. 407 §§ 14, 15 (1890), 19 U. S. C. §§ 1513-1514 (1934); United States 
v. Paramount Publix Corp., 73 F. (2d) 103, 106 (C. C. P. A. 1934) ; Feltex Corp. 
v. Dutchess Hat Works, 71 F. (2d) 322, 328 (C. C. P. A. 1934); William A. Masson, 
T. D. 43421 (Customs, 1929).

57 Cary v. Curtis, 3 How. 236 (U. S. 1845), is referred to as an authority in
Moore Ice Cream Co. v. Rose, 289 U. S. 373, 380 (1933); Smietanka v. Indiana
Steel Co., 257 U. S. 1, 4 (1921); see also International Paper Co. v. Burrill, 260 F.
664 (D. Mass. 1919): the court refused to follow Cary v. Curtis, but did not dis
tinguish it from the tax case before the court; see F reund, A dministrative
Powers over Persons and  Property (1929) §152; D ic k in so n , A dministrative
J ustice and th e  Supremacy of La w  (1927) 58, 269, 270; but see at 271; and
Powell, Court of Appeals and Corporation Commission (1933) 19 V a . L. Rev. 433,
443, n. 61.

08 17 F. Supp. 133 (D. Mass. 1936).

1938] Federal T ax Remedies and Sovereignty 229



230 T he Georgetown Law  Journal tVol. 26

be denied a judicial remedy, as laid down in Cary v. Curtis, can not 
be explained away on the ground that only questions of fact59 were 
involved on which the importer might have been heard before the 
Secretary of the Treasury.60 Curtis v. Fiedler,*1 which followed Cary v. 
Curtis, appears to have presented questions of law. The decision must 
be considered to be a thoroughgoing precedent that the Government 
could withdraw the judicial remedy in such cases.

Cary v. Curtis, nevertheless, ought not any longer to be considered 
a binding precedent for tax cases. Admittedly the authority of Con
gress to lay and collect taxes is found in the same clause of the Con
stitution as that for duties.62 Prior to the Civil War nearly all the 
revenue of the Federal Government, except during two brief periods,63 
was derived from customs duties. It has, therefore, been often assumed 
that customs duties and taxes are not essentially different. With but 
few exceptions,64 decisions dealt with customs duties as if they 
were taxes. The terms “ taxes ” and “ duties ” have been used 
interchangeably.65

It is now, however, definitely established that the revenue clause 
is not the sole source of authority for customs duties. Customs duties

59 It does not appear that there was any dispute about the construction of the 
statute. If the dispute was about the application of the statute, there was involved 
only a question of fact; see dissenting opinions at pp. 256 and 264; see also 
McGuire, Controversies with the United States (1928) 16 Georgetown Law  
Journal 281, 295.

The majority opinion suggested that some other remedy might be had: 3 How. 
236, 250 (U. S. 1845). This suggestion was not made in Curtis v. Fiedler: see 
n. 61; see memorandum filed by Senator Dickinson, 79 Cong. Rec. 11,089 (1935).

60 Generally, in determining questions of fact in taxation, an oral hearing with 
the right of oral argument must be furnished: Londoner v. Denver, 210 U. S. 373, 
385 (1908); Turner v. Wade, 254 U. S. 64 (1920); Montana-Dakota Power Co. v. 
Weeks, 8 F. Supp. 935, 938 (D. N. D. 1934); Dant & Russell, Inc. v. Pierce, 122 
Ore. 337, 342, 255 Pac. 603 (1927); but see Standard Oil Co. v. McLaughlin, 67 F. 
(2d) 111, 115 (C. C. A. 9th, 1933), cert, denied, 292 U. S. 631 (1934). See note 224, 
infra.

61 2 Black 461 (U. S. 1862); questions of law were referred to on pp. 464 and 476.
99 U. S. Const. Art. I, § 8, CL 1.

1791-1802 and 1813-1817.
64 United States v. Sherman & Sons Co., 237 U. S. 146, 152 (1915); see also 

United States v. Stone & Downer Co., 274 U. S. 225, 231-232 (1927) referred to in 
Tait v. Western Maryland Company, 289 U. S. 620, 625 (1933); Buttfield v. Strana- 
han, 192 U. S. 470, 492, 493, 497 (1904).

The distinction was noted in the refusal of the court to apply to customs duties 
the requirements of due process relative to hearing in tax controversies; cf. Hilton 
v. Merritt, 110 U. S. 97, 107 (1884); Auffmordt v. Hedden, 137 U. S. 310, 329 
(1890); Origet v. Hedden, 155 U. S. 228, 238 (1894); and see characterization of 
customs procedure in Norwegian Nitrogen Co. v. United States, 288 U. S. 294, 
316, 317 (1933) (full hearing is not required under flexible tariff act).

65 See J. W. Hampton, Jr. & Co. v. United States, 276 U. S. 394, 409, 411, 412 
(1928).
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may be and are imposed under the power to regulate foreign com
merce.66 * 68 Under this power Congress has the right to bar all imports.87 
It may, therefore, require the payment of duties as a condition of the 
entry of foreign goods.08 The procedure established for customs duties 
is therefore one dealing with a privilege granted under the com
merce clause. Concededly the due process clause limits the commerce 
power 69 and may be invoked even with reference to the determina
tion of the extent of rights granted under a privilege.70 However, 
even if Cary v. Curtis may throw light, by way of analogy, on the 
problem at hand, it is clear that the case has not the binding force 
heretofore claimed for it with respect to the power of the sovereign 
in taxation.71

66 Board of Trustees of U. of 111. v. United States, 289 U. S. 48 (1933); see 
approving comment in (1934) 28 A m. P ol. Sci. R ev. 40, 43-44; the case is severely 
criticised by losing counsel, Johnson, Taxation Affecting State Instrumentalities 
(1934) 68 U. S. L. Rev. 248, 257 et seq.

Judge Brown in his illuminating articles on customs procedure refers to but 
does not discuss the constitutionality of administrative finality: Brown, Judicial 
Review in Customs Taxation (1933) 26 L a w . & B a n k . 263, 273. He notes the case 
of Board of Trustees v. United States at 269, n. 1, but not its significance. Judge 
Brown, as the title of his article indicates, does not consider the application of 
the Commerce Clause; see also Brown, The U. S. Customs Court (1933) 19 
A. B. A. J. 333 and 416.

87 289 U. S. 48, 57-9 (1933); cf. C. J. Tower & Sons v. United States, 71 F. (2d) 
438, 442 (C. C. P. A. 1934).

68 289 U. S. 48, 58 (1933). This power is similar to the power possessed by 
the Crown before the adoption of the Bill of Rights, 1688, 1 W ill . & M ar., Sess. 
2, C. 2, vesting in Parliament sole power over the raising of revenue. In the Bates 
Case, 2 St. Tr. 371 (K. B. 1606), the Crown was held in an unanimous opinion to 
have the right to impose duties on imported goods. It was only by a bare majority 
that it was held to have the right to impose taxes by way of “ ship money ” in Rex 
v. Hampden, 3 St. Tr. 825 (K. B. 1637). Although the latter case was severely 
criticised the former case was distinguished as being a regulation of commerce: 
see 6 H alsbury 's Law s  of E ngland 380, notes (e) and (g ).

69 Railroad Retirement Board v. Alton R. R., 295 U. S. 330 (1935); Louisville 
Bank v. Radford, 295 U. S. 555, 589 n. 19 (1935).

70 See United States v. Sherman & Sons Co., 237 U. S. 146, 153, 156 (1915); 
Note (1932) 80 U. of Pa . L. Rev. 878, 883; Note (1933) 81 U. of Pa . L. Rev. 764, 
765, note 9; cf. Commercial Solvents Corp. v. Mellon, 277 Fed. 548 (App. D. C. 
1922). See note 43, supra.

71 Cary v. Curtis also decided that the Secretary of the Treasury could determine 
whether an illegal exaction had taken place and whether a right to recover existed 
at all; cf. North German Lloyd v. Hedden, 43 Fed. 17 (C. C. N. J. 1880). Contra: 
Laidlaw v. Abraham, 43 Fed. 297 (C. C. D. Ore. 1890); see also Ex parte Bakelite 
Corp. 279 U. S. 438, 451 (1929).

With respect to processing tax refunds, a right to recover admittedly existed in 
view of the decision in Butler v. United States, 297 U. S. 1 (1936). See also note 25, 
supra. No question of administrative finality was presented, as clearly the taxpayer 
was entitled to a judicial remedy on the constitutional issue involved. As to ques
tions of fact and of law not presenting constitutional issues, see Phillips v. Com-
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Ex parte Bakelite Corporation 72 in deciding that the Court of Cus
toms Appeals was a legislative court and not a “ constitutional court ” 
relied upon Cary v. Curtis. It was cited, however, not with reference 
to sovereignty, but to the effect that an importer had no right to a 
judicial determination.* 73 The court in an earlier part of its opinion 
did state that suits against the United States were entirely discre
tionary and that they could be conditioned at will.74 This statement 
was, however, clearly based upon the premise that controversies 
against the United States could be confined to administrative deci
sions.75 In this category, on the authority of Cary v. Curtis, would 
fall suits against collectors of customs, which admittedly are suits 
against the United States.76 The court, however, made no reference 
to the nature of a suit against a collector of internal revenue.

Ex parte Bakelite Corporation, like Cary v. Curtis, was decided on 
the supposition that duties were the same as taxes.77 The application 
of its broad language to tax cases should be reconsidered in the light 
of the decision in Board of Trustees of University of Illinois v. United 
States.78

STATUTES RELATING TO SUITS FOR REFUNDS

When internal revenue taxes were reintroduced during the Civil 
War, various statutes were soon passed relative to the collection of 
taxes and suits for refund. First, collectors of internal revenue were 
required to turn over all collected monies to the Treasury; 79 secondly, 
taxpayers were required to file with the Commissioner of Internal 
Revenue a written application for refund within a given time, prior to 
commencing suit for refund; 80 * thirdly, the Commissioner of Internal

missioner, 283 U. S. 589, 596-7 (1931); Brandeis’, J. dissent in Crowell v. Benson, 
285 U. S. 22, 87, n. 23 (1932); Brandeis, J. concurring, St. Joseph Stock Yards Co. 
v. United States, 298 U. S. 38, 77 (1936).

7- 279 U. S. 438 (1929).
73 Id. at 458 and n. 26; see note 25, supra.
74 Id. at 452.
75 Id. at 451; cf. Williams v. United States, 289 U. S. 553, 579 (1933); Note, 

The Judicial Power of Federal Tribunals Not Organized Under Article III (1934) 
34 Col. L. R ev. 746.

70 See note 56, supra.
77 2 79 U. S. 438, 458, n. 22 (1929); cf. Nichols v. United States, 7 Wall. 122,

127 (U. S. 1868); D. M. Ferry & Co. v. United States, 85 Fed. 550 (C. C. A. 6th, 
1898).

78 289 U. S. 48 (1933). See note 66, supra.
79 A  statute requiring the collector to pay over all collected taxes was passed 

in 1862: 12 Stat . 442 c. 119 § 23 (1862); see later A ct, 13 Stat . 483 c. 78 § 3 
(1865); R ev. Stat . § 3210, 26 U. S. C. § 1761 (1934).

8014 Stat . 152 c. 184 § 19 (1866); Rev. Stat . § 3226, 26 U. S. C. §§ 1672-3
(1934).
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Revenue was authorized to pay any judgments rendered against col
lectors ; 81 fourthly, the United States District Attorney was required 
to defend collectors in suits brought against them, unless the Secre
tary of the Treasury ordered otherwise;82 fifthly, if judgment was 
rendered against a collector, no execution was to issue against him if 
the court certified that there was probable cause for his act, or that 
he had acted under directions of the Secretary of the Treasury, or 
other proper officer of the government;83 sixthly, a permanent ap
propriation was provided for the payment of tax refunds.84 85 The ques
tions to be considered are first, whether there is a remedy at common- 
law against a collector of internal revenue; secondly, whether the 
present remedy provided against a collector of internal revenue, in 
view of the foregoing and other statutes, is personal or official.

EARLY UNITED STATES SUPREME COURT DECISIONS IN SUITS AGAINST 
COLLECTORS OF INTERNAL REVENUE

Philadelphia v. Collector85 was the first case involving a suit against 
a collector for the refund of internal revenue taxes alleged to have 
been illegally assessed. It was contended that because of the provision 
requiring a collector to pay in all collections to the Treasury he could 
not be sued.86 87 The court refused to follow Cary v. Curtis 87 which had 
so decided. It distinguished that case on the ground that a collector 
was now indemnified by the government. The court stated that the 
statutes recognized the right to sue a collector.88 The court pointed

«  13 Stat . 239 c. 173 § 44 (1864), amended by 14 Stat . I l l  c. 184 § 9 (1866), 
Rev. Stat . § 3220, 26 U. S. C. § 1670b(l) (1934).

8=12 Stat . 741 c. 76 § 13 (1863); Rev. Stat . § 771, 28 U. S. C. § 485 (1934); 
cf. Atkins v. Bender 18 F. (2d) 357 (W. D. La. 1927). This assistance by the 
United States to the collector does not make any judgment rendered against the 
collector res judicata against the United States; cf. Stryker v. Goodnow, 123 U. S. 
527, 538 (1887); but see Plumb v. Goodnow, 123 U. S. 560 (1887); see E xec. 
Order No. 6166 § 5, dated June 10, 1933, 5 U. S. C. § 132 note, vesting control of 
all litigation in the Department of Justice.

83 The statute of indemnification was passed in 1863; 12 Stat . 741 c. 76 § 12 
(1863); R ev. Stat . § 989, 28 U. S. C. § 842 (1934). It was early recognized that 
the indemnification statute was enacted because of the passage of the first statute: 
Philadelphia v. Collector, 5 Wall. 720, 732 (U. S. 1866); see similar remark in 
Moore Ice Cream Co. v. Rose, 289 U. S. 373, 380 (1933).

8* Rev. Stat . § 3689 (17). This was repealed: see 42 Stat . 314 (1921), 31 
U. S. C. § 602 (1934) and note.

85 5 Wall. 720 (U. S. 1866).
8« Id. at 732.
87 3 How. 236 (U. S. 1845).
88 5 Wall. 720, 730, 731 (U. S. 1866).

“ Although the point was not made in this case, it seems proper to remark 
that the jurisdiction of the circuit court has often been denied in this class 
of cases, because the party aggrieved may appeal to the commissioner for
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out that a judgment against a collector was in the nature of a recovery 
against the United States.80 The court, however, did not specify 
whether the remedy was statutory or at common-law, although it 
referred to the action for money had and received which was brought 
as a common-law remedy.* 88 * 90 * 92 It evidently was of the opinion that the 
remedy against a collector, which it was sanctioning, was personal 
and at least derived from the common-law.

Collector v. Hubbard,ei which was decided shortly after Philadelphia 
v. Collector, took an opposite view. It expressly followed Cary v. 
Curtis 92 and therefore refused to allow an action against a collector. 
It distinguished Philadelphia v. Collector on the alleged ground that 
the remedy allowed in that case was statutory.93 It stated that the 
statutory remedy had been withdrawn under the avowed unlimited 
power of Congress relative to tax remedies: 94

redress, and because he may also pursue his remedy by petition to Congress 
or present it in the Court of Claims. Suffice it to say, without entering much 
into the argument, that such a theory finds no substantial support in any act 
of Congress upon the subject or in any decided case. On the contrary, the 
several acts of Congress for the assessment and collection of internal duties 
contain many provisions wholly inconsistent with any such theory: and which 
when considered together, afford an entirely satisfactory basis for the opposite 
conclusion.”

88 Id. at 733.
90 Ibid.
91 12 Wall. 1 (U. S. 1870). This was a suit commenced in the state court in 

1867 by a taxpayer against a collector to recover taxes alleged to have been il
legally assessed under the 1864 Federal Income Tax Act and paid under protest. 
The illegality alleged was that the income taxed was not subject to the tax: clearly 
a question of law. The defences were that the Act of July 13, 1866, barred this 
suit; that the collector had paid over the money to the United States Treasury as 
required by law, and that the tax was legal. The taxpayer had not taken an appeal
to the commissioner, which the 1866 Act required as a condition of bringing suit 
nor did he come within any of the exceptions mentioned in the Act. The taxpayer in 
turn contended that he had paid the tax in 1865 and was not subject to the 1866 
Act. The court held that the 1866 Act applied to the plaintiff and was applicable 
to state as well as to federal courts. The common-law remedy, the court asserted, 
had been taken away by the passage of the statute requiring the collector to turn 
over all taxes collected to the Treasurer, citing Cary v. Curtis as authority. The 
court, although insisting that the remedy in Philadelphia v. Collector was statutory, 
made no reference to the refusal of the court in that case to follow the doctrine 
of Cary v. Curtis. The court moreover decided that on the merits the plaintiff 
was not entitled to recover as the tax was legal.

92 3 How. 236 (U. S. 1845).
9812 Wall. 1, 13 (U. S. 1870).
94 Id. at 14, 16.
See Standard Nut Margarine Co. v. Rose, 41 F. (2d) 385, 386 (N. D. Ga. 

1930) rev’d on other grounds, 49 F. (2d) 85 (C. C. A. 5th, 1931) ; Czieslik v. 
Burnet, 57 F. (2d) 715, 718 (E. D. N. Y. 1932); Lewinson, Limiting Judicial 
Review by Act of Congress (1935) 23 Calif . L. Rev. 591, 596; cf. Note (1934) 
12 N. Y. U. L. Q. Rev. 101.
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“ Remedies of this kind given by Congress may be changed or modi
fied or they may be withdrawn altogether at the pleasure of the law
maker, as the taxpayer cannot have any vested right in the remedy 
granted by Congress for the correction of an error in taxation.”
and

“ It was entirely competent for Congress to add new conditions to 
the exercise of that right whenever in its discretion the public interest 
might require such additional regulations.”
The court did not, however, expressly base its opinion on any theory 
of sovereignty. The decision in Collector v. Hubbard was in any event 
correct as the taxpayer had failed to comply with a reasonable con
dition imposed upon the bringing of suit.95 96 97 98 99 In Graham & Foster v. 
Goodcell98 the government contended on the authority of Collector v. 
Hubbard 07 that suits for refunds of taxes could be barred and that 
therefore Congress could impose any condition it saw fit on such suits, 
whether reasonable or not. The court denied the government’s con
tention and stated that all judicial remedies to controvert the deci
sion of the Commissioner could not be withdrawn. The opinion, how
ever, did not refer to Collector v. Hubbard. "  The court, rested its 
decision apparently on the ground of due process.

Erskine v. Van Arsdale 99 affirmed the right of the taxpayer to re
cover from a collector and also allowed interest from the time of 
payment to the date of judgment. In so deciding, the court did not 
refer to any statute and inferentially indicated that the suit was per
sonal. In allowing interest,100 the court did not discuss whether this 
was an exception to the general rule that the government was not 
liable for interest unless express provision was made by statute.101

EARLY DECISIONS RELATING TO PAYMENT OF INTEREST ON TAX REFUNDS

Despite the decision in Erskine v. Van Arsdale, doubts as to the 
right to recover interest cropped up repeatedly. In United States v.

95 Moreover, suit under the Act of July 13, 1866 could have been brought 
without any appeal within six months after the act was passed. This was a 
reasonable limitation. See note 207, infra.

It is to be noted that at this time administrative hearings were granted by 
statute: 13 Stat . 282 c. 173 § 118 (1864).

96 2 82 U. S. 409 (1931).
97 See Brief for Government, p. 31.
98 Collector v. Hubbard has been cited as an authority for the power of the 

sovereign in Haight v. United States, 22 F. (2d) 367, 369 (C. C. A. 9th, 1927) 
(stockholder of personal service corporation may not recover illegal tax if the 
corporation has not paid its ta x ); see more recent citation in Wilner v. United 
States, 68 F. (2d) 442, 445 (C. C. A. 7th, 1934), rev’d on other grounds, 292 
U. S. 571 (1934).

99 15 Wall. 75 (U. S. 1872).
io<> Id. at 77.
i°i United States v. Bayard, 127 U. S. 251 (1888). See note 113, infra.
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Sherman 102 the court held that the United States would not pay inter
est on a judgment prior to the time when the certificate of probable 
cause was granted by the judge. In Schell v. Cochran103 the Supreme 
Court held that its rule that interest was to run on an affirmed judg
ment against a collector of customs was in harmony with the statutes. 
The citation of Section 966 102 * 104 105 106 of the Revised Statutes by the court, 
under which interest was awarded in suits between private parties, 
indicated that the court was of the opinion that the suit in question 
was personal. The question of interest, nevertheless, recurred in 
lower court decisions in suits against collectors for refund of internal 
revenue taxes. In Kinney v. Conant105 the court held that the suit 
was at common-law and that therefore interest should be included 
from the date of collection. In Treat v. Farmers’ Loan and Trust Co.109 
interest was allowed before judgment, and the judgment was affirmed 
with interest. The court expressly stated that it was a personal suit 
and was distinguishable from the remedy in the case of customs duties 
where the prior personal remedy had been converted into one against 
the government.107

STATUTES RELATING TO PAYMENT OF INTEREST ON TAX REFUNDS

No statutory provision concerning interest in suits for tax refunds 
was passed until 1921 108 when it was provided that in suits against 
the United States interest should be allowed to the date of judgment. 
This statutory right was held to be inapplicable to suits against col

102 98 U. S. 565 (1878). This was a suit for mandamus to require the Secretary 
of the Treasury to pay a sum of money with interest from November 9, 1874. 
The original suit was under the Captured and Abandoned Property Act: 12 
Stat . 820 c. 120 (1863), as amended by 13 Stat . 375 c. 225 (1864). The relator 
recovered judgment on June 18, 1869. There was a writ of error by the Treasury 
in 1871 which was dismissed. On June 8, 1874 a certificate of probable cause at 
the request of the relator was issued under the Act of March 3, 1863 c. 76 (see 
note 83, supra), which had been made applicable by 14 Stat. 329 c. 298 § 8 (1866). 
The United States paid interest from 1874. The relator now wished to recover 
interest for the period from 1869 to 1874.

i°3107 U. S. 625 (1882). This was a suit by an importer against the collector 
of customs for excess duties and excessive fees. In the circuit court the importer 
won on the question of duties but lost on fees. There were cross writs of error, 
and the judgment below, which was rendered October 17, 1882 as of October 7, 
1882, was affirmed with interest until paid. The United States moved to strike 
out from the mandate the direction as to interest. The motion was denied.

104 See Rev. Stat . § 966 (1878), 28 U. S. C. § 811 (1934).
105 166 Fed. 720 (C. C. A. 1st, 1909), cert, denied, 214 U. S. 526 (1909).
106 185 Fed. 760 (C. C. A. 2d, 1911).
107 See note 56, supra. The court disapproved of White v. Arthur, 10 Fed. 

80, 85, 90 (C. C. S. D. N. Y. 1882).
108 42 Stat. 316 c. 136 § 1324 (1921), 28 U. S. C. 284 (1934).
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lectors.109 In 1926 110 the statute was amended to include them. In 
1928111 the statute was further amended to provide for payment 
of interest after judgment against the United States or against a 
collector to a date not more than thirty days prior to the date of 
the check issued by the Commissioner. In Mellon v. United States 112 
the court held that, prior to the 1928 statute, after the issuance of a 
certificate, interest could not from then on be recovered as the suit 
thereby became one against the United States and payment of inter
est was allowable only if the statutes so provided, and the statutes 
then made no such provision.

A sovereign generally is not required to pay interest.113 Refunds 
of taxes, however, must carry interest. If the taxpayer is not entitled 
to interest, the legal remedy is considered to be inadequate and equity 
will take jurisdiction.114 Tax cases have specifically pointed out the 
difference between the general rule and the rule in tax refunds.116 The * 3 * * * * * * 10

io9 Penn-Smokeless Coal Co v. Lewellyn, 26 F. (2d) 743 (W. D. Pa. 1928).
11044 Stat . 119 c. 27 § 1117 (1926), 28 U. S. C. 284 (1934).
iii45 Stat . 877 c. 852 § 615(a) (1928), 28 U. S. C. § 284(b) (1934), amended 

by the Revenue Act of 1936, 49 Stat . 1746 c. 690 § 808.
Interest on refunds was reduced from 6 per cent, to 4 per cent, in 1932: 

47 Stat . 412 c. 314 § 319 (1932), 28 U. S. C. § 811(a) (1934). This 1932 act 
was repealed in 1933: 47 Stat . 1517 c. 212 § 14 (1933). As to whether the 1932 
statute could be applied retroactively, see Safe Deposit & Trust Co. v. Tait,
3 F. Supp. 562 (D. Md. 1932) and Note (1933) 1 Geo. W a s h . L. R ev. 366.

In the Revenue Act of 1932 interest was denied on refunds of the manu
facturers’ excise tax: 47 Stat . 268 c. 209 § 621(c) (1932). This provision was 
in turn repealed in the Revenue Act of 1935: 49 Stat . 1026 § 401(c) (1935); 
see also Sec. 404 of same Act, 26 U. S. C. § 1639(a) (Supp. 1935).

A state is not required to provide for payment of interest on judgments based 
on contracts having no express provision for interest: Missouri & Arkansas 
Lumber & Mining Co. v. Greenwood District of Sebastian County, 249 U. S. 170 
(1919); Morley v. Lake Shore & M. S. Ry., 146 U. S. 162 (1892). Query, whether 
interest must be allowed on judgments for the refund of illegal taxes until the 
judgments are paid? See White v. Weiss, 7 F. (2d) 139, 140, (N. D. Ohio 1925).

H2 36 F. (2d) 609, 610 (App. D. C. 1929). Accord: Reed v. Howbert, 77 F. 
(2d) 227 (C. C. A. 10th, 1935); Burrows v. Woodworth, 11 F. (2d) 777 (E. D. 
Mich. 1926), appeal dismissed by agreement, 22 F. (2d) 1008, 1023 (C. C. A. 6th, 
1927); White v. Weiss, 7 F. (2d) 139 (N. D. Ohio 1925).

These cases hold that R ev. Stat . § 966, 28 U. S. C. § 811 (1934), is not 
applicable.

ns Seaboard Air Line Ry. v. United States, 261 U. S. 299, 304 (1923); 
Treat v. Farmers’ Loan & Trust Co. 185 Fed. 760, 763 (C. C. A. 2d, 1911).

in  Educational Films Corp v. Ward, 282 U. S. 379, 386, n. 2 (1931).
ns Proctor & Gamble Distributing Co. v. Sherman 2 F. (2d) 165, 166 

(S. D. N. Y. 1924), a case approved in the Ward decision; cf. Penn v. Glenn,
10 F. Supp. 483, 486 (W. D. Ky. 1935); See also Nutt v. Ellerbe, 56 F. (2d) 
1058, 1062 (E. D. S. C. 1932); Kinney v. Conant, 166 Fed. 720 (C. C. A. 1st, 
1909), cert, denied, 214 U. S. 526 (1909); cf. right to interest under the fifth 
amendment in eminent domain cases: Jacobs v. United States, 290 U. S. 13 
(1933); see Notes (1928) 57 A. L. R. 357 and (1932) 76 A. L. R. 1012.
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requirement that interest must be paid on tax refunds does not, how
ever, itself run counter to any alleged right of the sovereign to with
draw judicial remedies in taxation. It is rather merely a measure 
of the right of the taxpayer of which, admittedly, he may not be 
deprived if the tax has been illegally assessed and collected.116 *

The Revenue Act of 1936 117 provides that no interest is to be al
lowed on any refunds made to those who had “ paid ” floor taxes, 
and to various special classes of taxpayers under the Agricultural 
Adjustment Act. This omission to provide for interest does not, 
however, violate the rule as to the necessity of interest on tax refunds. 
Such refunds have been stated not to be required by law and to be, 
in essence, bounties.118 * Interest on bounties may be dispensed with 
because the bounty is withdrawable at any time. Processing taxpayers 
are allowed interest on refunds if they follow the procedure in the 
Revenue Act of 1936.119 As the procedure is valid, this provision for 
interest will manifestly also be sufficient.

NATURE OF SUIT AGAINST A COLLECTOR APPARENTLY ESTABLISHED

Reverting from these decisions and statutes relating to the allow
ance of interest to Supreme Court decisions, in Patton v. Brady 120 121 122 
the taxpayer was allowed to substitute for a collector, who died while 
the suit was pending, his personal representative. The court stated 
that it was a common-law action and that under the state local 
law or at common-law it survived. In Crocker v. Malley 121 the amount 
of recovery against a collector was reduced to the extent that the 
United States had a counter-claim against the plaintiff taxpayers, 
although in another capacity, for taxes arising out of the same 
transaction.

Sage v. United States 122 was the first case fully discussing the 
nature of suits against collectors. The taxpayer had previously 
brought suit against a collector and secured a refund of part of a tax 
which he had paid. In the present suit against the United States 
the same taxpayer sought a further refund. In answer to the defense 
that the issue was res judicata the court, after an elaborate review of 
the decisions and statutes heretofore set forth, held that there was

no See note 25, supra. Cf. White v. Arthur, 10 Fed. 80, 92 (C. C. S. D. N. Y. 
1882).

iii49  Stat . 1739 §§ 601(f) and 602(j) (1936), 7 U. S. C. 641(f) and 642(j) 
(Supp. 1936).

ns 74th Cong. 2d Sess. H. R. No. 2475 on H. R. 12395, pp. 14 and 16.
11949 Stat. 1753 § 908(b), 7 U. S. C. § 650(b) (Supp. 1936).
120 184 U. S. 608 (1902).
121 249 U. S. 223, 235 (1919); see extension of doctrine in Bull v. United States, 

295 U. S. 247 (1935); cf. White v. Stone, 301 U. S. 532 (1937).
122 2 50 U. S. 33 (1919).
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no identity of parties, as the suit against a collector was personal 
and was not against the United States. On the substantive side the 
court pointed to the allowance of interest without the aid of any 
statute. It also stated that the defenses of a collector would be dif
ferent, but did not indicate in what respect. With regard to the form 
of the suit, the court said that the judgment against a collector did 
not involve the property of the United States; that the certificate 
for probable cause was issuable only in a later separate proceeding 123 
and was discretionary with the court.

In Smietanka v. Indiana Steel Co.124 the court held that upon the 
death of a collector suit could not be instituted against his successor. 
The main reliance of the court was on the Sage case. It pointed out, 
too, that the allowance of interest in a suit against a collector indi
cated its personal nature. It adverted to the fact that a taxpayer could 
not know, when he instituted this action, whether a certificate of 
probable cause would issue, and whether the action would thus be 
against the United States. It disposed of a contrary argument based 
on a statute passed in 1899,125 * permitting substitution for an official 
who died pending suit, by stating that the statute did not apply, at 
least unless suit was pending when the collector died. In Union Trust 
Co. v. Wardell128 the court decided that the successor to a deceased 
collector could not be substituted even though he had died while 
the suit was pending. No reference, moreover, was made to the 1899 
statute.

In Wickivire v. Reinecke 127 the court stated that the remedy against 
a collector was statutory. The court did not discuss whether there 
would have otherwise been a remedy at common-law against a col
lector. The case conveys, however, an intimation that judicial reme
dies in tax controversies are within the control of the sovereign. If 
its dictum that a jury trial is not required under the Constitution

123 Citing United States v. Frerichs, 124 U. S. 315 (1888); see also United 
States v. Abatoir Place, 106 U. S. 160 (1882).

124 257 U. S. 1, 4 (1921). Accord: The Toledo Railways and Light Co. v. 
McMaken, 17 F. Supp. 338 (N. D. Ohio, 1936); Roberts v. Lowe, 236 Fed. 604 
(S. D. N. Y. 1916). Contra: Armour v. Roberts, 151 Fed. 846 (W. D. Mo. 1907); 
see Note (1922) 31 Y ale L. J. 537.

12=30 Stat . 822 c. 121 (1899), 28 U. S. C. § 780 (1934).
i28 2 58 U. S. 537 (1922). Accord: Levy v. Wardell 258 U. S. 542 (1922).
127 2 75 U. S. 101 (1927). The court below held that the decision of the Com

missioner of Internal Revenue that a certain transfer of property was in 
contemplation of death was conclusive on the taxpayer. The plaintiff claimed 
inter alia that he had been deprived of a right to a jury trial under the seventh 
amendment.

The Supreme Court held that the statute gave the taxpayer the right to contest 
the Commissioner’s finding which was only prima facie correct. The court, how
ever, stated that the right to a jury trial in tax refund cases was solely statutory 
and was not conferred by the Constitution.



in suits against collectors is upheld, it might well be argued that it 
follows that such a suit is official and not personal.128 129 130 131 132

However, in Graham & Foster v. Goodcellm  the court indicated in 
language previously set forth that there was a distinction between a 
suit against the sovereign and a suit against a collector. In Bankers 
Pocahontas Coal Co. v. Burnet180 the court, relying upon the Sage 
case, held that a judgment against a collector was not res judicata 
in a later suit against the United States involving the same issue 
for a different tax period.

RECENT UNITED STATES SUPREME COURT DECISIONS

Moore Ice Cream Co. v. Rose 131 involved the constitutionality of 
the statute passed in 1924, which permitted refund^ of taxes paid 
without protest, when applied to those paid prior to the passage of 
the statute. The court held that the collector could not raise any ob
jection to the imposition of liability on him as he was indemnified 
by the United States.182 It stated that such indemnification was man
datory 133 134 135 when, as in this case, he acted upon the orders of the Com
missioner of Internal Revenue and collected an assessment made by 
that official.184 This holding was contrary to the argument both in 
Sage v. United States 135 and Smietanka v. Indiana Steel Co.136 that 
indemnification was discretionary with the court. The opinion of the 
court, moreover, all but said that a suit against a collector was even 
in form against the United States:137

128 See Cooper, The Proposed United States Administrative Court (1936) 35 
M ic h . L. Rev. 193, 230. See notes 213 and 224, infra.

129 282 U. S. 409 (1931). See note 31, supra.
130 2 87 U. S. 308 (1932). Accord: Ford v. Commissioner, 51 F. (2d) 206 

(C. C. A. 6th, 1931), cert, denied, 284 U. S. 666 (1931) ; Brooklyn Trust Co. v. 
Commissioner, 80 F. (2d) 865 (C. C. A. 2d, 1936), cert, denied, 298 U. S. 659 
(1936). It would be res judicata in a later suit between the taxpayer and the 
same collector: Rutan v. Johnson & Johnson, 231 Fed. 369, 375 (C. C. A. 3d, 
1916).

131 289 U. S. 373 (1933).
132 Cf. DeLima v. Bidwell, 182 U. S. 1, 177 (1901).
133 Accord: Cox v. Barney, 6 Fed. Cas. No. 3300 (S. D. N. Y. 1877).
134 Only one case has come to notice where a certificate of indemnification was 

refused: Frerichs v. Coster, 22 Fed. 637 (C. C. S. D. N. Y. 1885) (suit for 
damages for illegal seizure of plaintiff’s distillery); in this case the commissioner 
entered an order that the collector be paid and the taxpayer was allowed to 
recover a judgment in a direct suit against the United States: United States v. 
Frerichs, 124 U. S. 315 (1888).

135 2 50 U. S. 33 (1919).
136 2 57 U. S. 1 (1921).
137 289 U. S. 373 at 382, 383; cf. John B. Semple & Co. v. Lewellyn, 1 F. (2d) 

745, 748 (W. D. Pa. 1924). The remedy is termed “ of archaic type” in 
Loughran , J udicial R eview  of F ederal E xecutive A ction (1930) vi.

The Court also stated that the present remedy was statutory: 289 U. S. 373,

240 T he Georgetown Law  Journal [Vol. 26
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“A suit against a collector who has collected a tax in the fulfillment 
of a ministerial duty is today an anomalous relic of bygone modes of 
thought. . .
and

“ In such circumstances his presence as a defendant is merely a 
remedial expedient for bringing the government into court.”

In Tait v. Western Maryland R. R.* 138 the court held that a decision 
in the circuit court of appeals in a prior proceeding between the 
taxpayer and the Commissioner was res judicata as to an issue there 
decided in later litigation between the same taxpayer and the United 
States and also between the same taxpayer and a collector. The basis 
for this holding was that a decision involving the superior, the Com
missioner, was binding on the inferior official, the collector. It did 
not explain why on principles of agency 139 a decision against a col
lector should not be binding in a later proceeding against the Com
missioner. A  collector has long been recognized as a ministerial agent 
of the Commissioner.140 * The court upheld the decision in Bankers 
Pocahontas Coal Co. v. Burnet141 on the ground that the suit against 
a collector was personal. The court made no reference to the decision 
or language of Moore Ice Cream Co. v. Rose,142

In United States v. Jefferson Electric Manufacturing Co.1*3 a con
dition was imposed on suit which was held to be reasonable and ap

380, 382; and indicated that it was derived from  R ev. Stat . § 3220 (1878). See 
note 81, supra.

138 289 U. S. 620, 627 (1933).
I3s Cf. Giedrewicz v. Donovan, 277 Mass. 563, 179 N. E. 246 (1931); Note 

(1932) 12 B. U. L. R ev. 251, 255; Note, A n n . Cas . (1916 E) 154, 156; Note 
(1912) 37 L. R. A . ( n . s.) 957.

1« Harding v. Woodcock, 137 U. S. 43 (1890); Routzahn v. Reeves Bros. Co., 
59 F. (2d) 915, 917 (C. C. A. 6th, 1922); see R ev. Stat . § 3183 (1878), 26 U. S. C. 
§ 1541(a) (1934).

i «  287 U. S. 308 (1932).
i*2 289 U. S. 373 (1933).
1*3 291 U. S. 386, 403, n. 31 (1934). This was one of three cognate cases relat

ing to the refund of taxes illegally assessed on manufacturers of automobile ac
cessories under the Federal Revenue Acts of 1921 and 1924. The taxpayers, as 
the court decided, had in turn collected the tax from the purchaser of the goods. 
The Revenue Act of 1928 provided that such illegal assessments as to suits brought 
after April 30, 1928, could not be recovered unless the taxpayers established to 
the satisfaction of the Commissioner that they had not passed on the tax or had 
filed a bond to repay the taxes to the purchases who had paid it. The government 
contended that the Commissioner’s decision was final and not appealable to the 
courts. The Supreme Court rejected this construction and construed the act merely 
to require clear and convincing proof. It stated that it was unnecessary therefore 
to determine whether the United States could withdraw from the taxpayer the 
right to sue it in the courts and thus make the decision of the Commissioner final.

The decision does not refer to the government’s contention (Reply Brief p. 3 in 
Routzahn v. Willard, one of the cognate cases) that the issues to be decided by the
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plicable to both suits against the United States and against collectors. 
The court said: “ There is therefore no need for considering the 
arguments advanced concerning the power of Congress to condition 
or withdraw the consent of the United States to be sued.” The court 
did not otherwise indicate whether a suit against a collector was a 
suit against the United States.

THEORY OF NATURE OF SUIT AGAINST A COLLECTOR

The foregoing decisions, in the main, hold that the present remedy 
of suing a collector is either a common-law action or is derived from 
the common-law.* 144 Some decisions state that it is now statutory, 
but do not deny its common-law origin.145 A few decisions evince a

Commissioner were only questions of fact in the determination of which due process 
did not require judicial review. The lower courts did not find it necessary to de
cide whether the United States as a sovereign could withdraw the remedy for illegal 
taxation. The only reference to judicial review is in Routzahn v. Willard Storage 
Battery Co., 65 F. (2d) 891, 893 (C. C. A. 6th, 1933) : “ Whether or not there can 
be judicial review of decisions by the Commissioner in the event that he acts ar
bitrarily or through caprice, we are not in this case called upon to decide.”

Two earlier decisions under the same statute which are cited in the Jefferson 
case referred to some extent to the question of administrative finality. In Sterling 
Spring Co. v. Routzahn, an unreported district court decision found in 8 Int. 
Rev. Cum. Bull. No. 2, 358 (1929), the court said. “ The Congress has the right 
by law to grant exclusive -power to the Commissioner to exercise discretionary and 
final jurisdiction respecting the taxability.” The court cited as an authority Wil
liamsport Wire Rope Co. v. United States, 277 U. S. 551 (1928). In the Jefferson 
case, 291 U. S. 386, 399 (1934), the Williamsport case was distinguished on the 
ground that it related to a complicated and technical procedure.

Twentieth Century Mfg. Co. Inc. v. Hopkins is another unreported district court 
opinion on the same statute found in 10 Int. Rev. Cum. Bull. No. 2, at 408 (1931). 
In this case the court used the following language relative to tax refunds: “ The 
government provided how it could be returned and repaid and it provided three 
methods, and neither of these methods has been followed.”

The dissenting opinion of Buffington J. in McCaughn v. Electric Storage Battery, 
63 F. (2d) 715, 718, 719 (C. C. A. 3d, 1933) upheld the right of Congress in the 
1928 Act to limit taxpayers to the decision of the Commissioner on the ground 
that Congress was in effect shortening the period of limitations even though retro
actively and that this was a reasonable condition to attach to the remedy for a 
refund of taxes.

144 See also De Lima v. Bidwell, 182 U. S. 1, 177 (1901); J. W. Carter Music Co. 
v. Bass, 20 F. (2d) 390, 391 (S. D. Tex. 1927); cf. United States v. Emery, 237 
U. S. 28, 31 (1915); but see United States v. Kaufman, 96 U. S. 567, 569 (1877); 
Comm’rs of the Sinking Fund of Louisville v. Buckner, 48 Fed. 533, 535 (C. C. Ky. 
1891).

145 Moore Ice Cream Co. v. Rose, 289 U. S. 373, 380, 382 (1933) indicates that 
the right to sue is given by R etv. Stat . § 3220, see n. 81; Larabee Flour Mills v. Nee, 
12 F. Supp. 395 (N. D. Mo. 1935), appeal dismissed by order, 81 F. (2d) 623 
(C. C. A. 8th, 1936) states that the right to sue is given by the same section; cf. 
Danahy Packing Co. v. McGowan, 11 F. Supp. 920, 923 (W. D. N. Y. 1935). White 
v. Hopkins, 51 F. (2d) 159 (C. C. A. 5th, 1931) says that the remedy was originally
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tendency towards the contrary belief that the remedy at law is en
tirely statutory and is against the sovereign.146 The fact is that the 
statutes assumed that the common-law remedy against a collector of 
customs was available against a collector of internal revenue.147 There 
has never been an express grant of such a remedy. At the most 
statutes have merely recognized its existence. This was true of the 
early statutes as indicated in Philadelphia v. Collector,148 * 150 151 and present 
statutes are not essentially different.

It would be generally agreed that a suit against a collector was in 
substance against the Government.140 The difference of opinion is 
on the question whether it is in form against the Government.160 
The fact that the nominal defendant is not the United States will 
not prevent a suit from being considered official.1'51 Thus, the statutory 
proceeding against the Collector of Customs is recognized to be

at common-law but is now recognized and impliedly given by statute. Penn v. 
Glenn, 10 F. Supp. 483 (W. D. Ky. 1935) states that the right to sue was impliedly 
given by the statute of indemnification passed in 1863. See note 83, supra.

i46 Wickwire v. Reinecke, 275 U. S. 101, 105 (1927), which states that the right 
to sue is impliedly given by Rev. Stat . § 3226, 26 U. S. C. §§ 1672-3 (1934); Bull 
v. United States, 295 U. S. 247, 259 (1935). See note 28, supra. Collector v. Hub
bard 12 Wall. 1, 13 (U. S. 1871); White v. Weiss, 7 F. (2d) 139, 140 (N. D. Ohio 
1925); for recent decisions, see page 245, infra.

In Cooley, T he L aw  of T axation  (4th ed. 1924) § 1632, a distinction is drawn 
between a collector of customs and a collector of internal revenue. The former 
is said to collect duties on his own responsibility, whereas the latter collects assess
ments made by the Commissioner of Internal Revenue. It is therefore argued that 
the collector of internal revenue should not be personally liable.

The collector is not liable in the usual case in tort: Erskine v. Hohnbach, 14 Wall. 
613 (U. S. 1871). Moreover, suit may not be brought against the assessors of 
federal taxes: see Standard Nut Margarine Co. v. Mellon, 72 F. (2d) 557 (App. 
D. C. 1934), cert, denied, 293 U. S. 605 (1934).

148 5 Wall. 720 (U. S. 1866); but see Moore Ice Cream Co. v. Rose 289 U. S. 
373, 380, 382 (1933).

N. Y. Life Insurance Co. v. Anderson, 257 Fed. 576 (S. D. N. Y. 1919), aff’d, 
269 Fed. 1021 (C. C. A. 2d, 1920), cert, denied, 256 U. S. 696 (1921).

150 Armour v. Roberts, 151 Fed. 846, 853 (C. C. W. D. Mo. 1907) states that 
it is a suit against the government; for recent cases to the same effect see page 
245, infra.; cf. Hilton Lumber Co. v. Grissom, 70 F. (2d) 892, 894 (C. C. A. 4th, 
1934); Bladine v. Chicago Joint Stock Land Bank, 63 F. (2d) 317, 319 (C. C. A. 9th, 
1933). In Commissioners of the Sinking Fund of Louisville v. Buckner, 48 Fed. 
533, 535 (C. C. Ky. 1891) it was said that the United States was being sued indi
rectly; see also Wells v. Neville, 29 Fed. Cas. No. 17403 (C. C. Pa. 1818) (payment 
to inspector is payment to government); Note, The Corporation as a Federal Ad
ministrative Device (1935) 83 U. OF P a . L. R ev. 346, 350; cf. In re Nathan 12 
Q. B. D. 461, 471, 478 (1884) where the court states that under similar circum
stances the payment of taxes in England is made to the Crown.

151 Louisiana v. McAdoo, 234 U. S. 627, 632 (1914); Minnesota v. Hitchcock, 
185 U. S. 373, 388 (1902); Boeing Air Transport Co. v. Farley, 75 F. (2d) 765, 
768 (App. D. C. 1935); Note (1935) 13 N. C. L. Rev. 265; cf. Smith v. Reeves, 178 
U. S. 436 (1900); In re Ayres, 123 U. S. 443, 489, 502, 506-7 (1887).



244 T he Georgetown Law  Journal [Vol. 26

against the United States.152 The distinction between the two judicial 
remedies in tax refund suits has now been whittled down almost to 
the vanishing point. The provision for interest is the same in both 
instances. If a collector dies or resigns, suit may be brought against 
the United States. Moreover, protest is no longer necessary and the 
retention of funds by a collector has given way to governmental 
indemnification.

On the other hand, suit may be brought against a former collector 
or against his estate and may not be brought against his successor.153 
Then again, although the provision for indemnification is mandatory, 
it is not automatically given in the suit against a collector. Applica
tion must be made to the court by either the taxpayer or the collector. 
The latter may not ask for indemnification, as he may rely upon the 
statutory authority in the Commissioner to pay the judgment ren
dered against him.154 The taxpayer may not ask for the certificate, 
not wishing to elect a remedy against the United States.155 * For, 
from the time the certificate is granted, it is recognized that the suit 
is then against the United States.159 In view of these limitations, a 
suit against a collector ought to be considered to be personal.157 How
ever, the fact that a collector, without the consent of the taxpayer, 
may convert it as of right after judgment into a suit against the 
United States means that the nature of the remedy is to that extent 
official.158

In the light of the opinion in Moore Ice Cream Co. v. Rose 159 it 
would seem that the theory of the personal status of a suit against a 
collector ought not to be extended. A judgment in a suit against a

152 See note 56, supra.
i63 When a new Commissioner is appointed, no substitution is necessary in pro

ceedings before the Board of Tax Appeals: 48 Stat . 760 c. 277 § 516, 26 U. S. C. 
§ 642a (1934).

is* See note 81, supra.
155 See note 37, supra.
lee Moore Ice Cream Co. v. Rose, 289 U. S. 373, 381 (1933). See also note 112, 

supra.
lei Gans S. S. Line v. Bowers, 82 F. (2d) 181 (C. C. A. 2d, 1936), cert, denied, 

298 U. S. 676 (1936); Davidson v. Rafferty, 34 F. (2d) 700 (E. D. N. Y. 1929), 
aff’d per curiam, 39 F. (2d) 1022 (C. C. A. 2d, 1930); Electric Steel Foundry v. 
Huntley, 32 F. (2d) 892 (C. C. A. 9th, 1929); N. Y. Life Insurance Co. v. Anderson, 
263 Fed. 527, 531 (C. C. A. 2d, 1920); Frye v. Vierhus, 12 F. Supp. 597, 601 (W. D. 
Wash. 1935); Penn v. Glenn, 10 F. Supp. 483, 485 (W. D. Ky. 1935); Suisman & 
Blumenthal v. Eaton, 8 F. Supp. 217 (D. Conn. 1934); Treat v. Farmers’ Loan & 
Trust Co., 185 Fed. 760, 763-5 (C. C. A. 2d, 1911); cf. Rankin Gilmour & Co. v. 
Newton, 270 Fed. 332 (S. D. N. Y. 1920).

158 The remedy against the collector has been termed “ wholly anomalous” : 
Brief for the Government, p. 65 in Rickert Rice Mills v. Fontenot, 297 U. S. 110 
(1936).

169 2 89 U. S. 373 (1933).
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collector, on which a certificate of probable cause had issued, might 
in any event be held to be res judicata in later actions between the 
United States and the taxpayer.160 161 162 Some recent lower court decisions 
point in this direction.

RECENT LOWER COURT DECISIONS

In Second National Bank of Saginaw v. Woodworth,161 without 
citing Tait v. Western Manjland R. R.xe'2 the court held that a prior 
decision between the same taxpayer and the Commissioner was res 
judicata in the present suit against a collector as it was in form 
against the United States. It relied upon Moore Ice Cream Co v. 
Rose and pointed out that the taxpayer in the case before it had 
alleged that the assessment had been made by the Commissioner and 
that it was erroneous, and that the collection of the tax was pursuant 
to an assessment. The court, to meet the argument that the taxpayer 
could not initially know the nature of the suit, might have added 
that assessment lists are sent to the collector 163 and that, although 
no statute specifically covers the point, the taxpayer would undoubt
edly have a right to inspect these lists to see whether collection of 
his tax had been demanded pursuant to an assessment. Taxpayers 
invariably allege in the declaration, as in National Bank of Saginaw v. 
Woodworth, that an assessment was made by the Commissioner and 
that it was erroneous.164 * 166

In United States Paper Export Association v. Bowers 165 the court 
described the nature of the suit against the collector as follows:

. . Essentially an action for money had and received against the 
United States, out of whose Treasury recovery will come in the end.”

In Piedmont Manufacturing Co. v. United States 136 the court indi
cated that it considered suit against a collector to be the same as suit 
against the United States. The court there allowed suit against the 
United States to be maintained although the collector who had re
signed was not thought by the court to be personally liable. The 
court said:

“A recovery against him is equivalent to a recovery against the 
United States; the judgment is paid from the Treasury of the United 
States.”

160 See Bankers Pocahontas Coal Co. v. United States, 287 U. S. 308 (1932) for 
present contrary rule.

161 66 F. (2d) 170 (C. C. A. 6th, 1933).
162 2 89 U. S. 620 (1933). See note 138, supra.
166 R ev. Stat . § 3182 (1878), 26 U. S. C. § 1531 (1934); R. H. Stearns Co. v. 

United States, 291 U. S. 54 (1934); Western Express Co. v. United States, 141 
Fed. 28, 30 (C. C. A. 8th, 1905).

164 See comment of court in Anniston Mfg. Co. v. Davis, 87 F. (2d) 773 (C. C. A.
5th, 1937), aff’d on other grounds, 301 U. S. 337 (1937).

166 80 F. (2d) 83, 84 (C. C. A. 2d, 1935).
166 15 F. Supp. 581, 585 (1935), aff’d, 89 F. (2d) 296, 298-299 (C. C. A. 4th, 1937).
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On the other hand, in Danaliy Packing Co v. McGowan167 the court, 
in the course of its discussion, stated: “ In the tax cases, the judg
ment may or may not affect the United States.” This statement ap
parently was based on the supposition that granting a certificate of 
probable cause was discretionary. To that extent it is opposed to the 
reasoning in Moore Ice Cream Co. v. Rose.

Anniston Manufacturing Co. v. Davis 168 squarely decided that a 
suit against a collector was against the United States and with
drawable at any time or subject to the imposition of any condition. 
The court relied mainly upon Moore Ice Cream Co. v. Rose 169 in hold
ing that it had no jurisdiction under the Revenue Act of 1936 167 * 169 170 
over suits against collectors to recover processing taxes and floor 
taxes. The court said:—

“ We are convinced that whatever actions appellants might con
ceivably have brought or bring against appellee, those they have 
actually brought against him are not personal common law actions 
for money had and received which they expect him personally to re
spond to, but precise statutory actions for refunds from the Treasury 
in which appellee is not a real, but only a nominal or fictional 
defendant.”
The court distinguished all prior decisions on the ground that they 
did not purport to deal with the question whether there was a common 
law action against a collector for official collections.

Suppose, however, that the remedy against the United States were 
withdrawn, leaving as the sole remedy at law suit against a collector, 
and that the provision for the issuance of a certificate of probable 
cause were repealed. This would be in effect the former personal 
remedy against a collector, except that the latter would now be re
quired to turn over all collected funds. This remedy at law might be 
adequate 171 if the Commissioner retained authority to pay judgments

167 11 F. Supp. 920, 924 (W. D. N. Y. 1935): a suit to enjoin the collection of 
the processing tax under the Agricultural Adjustment Act. The court held that 
the suit was personal.

i«8 87 F. (2d) 773 (C. C. A. 5th, 1937), aff’d on other grounds, 301 U. S. 337 
(1937). Accord: Butler v. Carney, 17 F. Supp. 133, 136 (D. Mass. 1936) ; Wilkes- 
Barre Lace Mfg. Co. v. Mundy, 18 F. Supp. 65 (M. D. Pa. 1937).

169 See note 131, supra.
170 49 Stat . 1747, 1748, 1753; 7 U. S. C. §§ 623n, 647, 648, 652 (Supp. 1936).
171 Generally to defeat equity jurisdiction, the remedy at law must contain some 

form of guarantee for the return of taxes illegally executed: see Matthews v. 
Rodgers, 284 U. S. 521, 528 (1932); cf. Arkansas Building & Loan Ass’n v. Madden, 
175 U. S. 269, 274 (1899) (insolvency of collector may be ground for an injunc
tion) ; Northern Pacific R. R. v. Carland, 5 Mont. 146, 195, 3 Pac. 134 (1884) 
(injunction allowed where assessing county was insolvent) ; Butler v. D. A. Schulte, 
Inc., 67 F. (2d) 632, 635 (C. C. A. 5th, 1933) (financial condition of state was 
a factor in granting tax injunction); Memphis Natural Gas Co. v. Gully,
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rendered against collectors,172 and if they were regularly paid 173 in 
accordance with Congressional appropriations.174 If, however, the 
authority of the Commissioner to pay such judgments were ter
minated, the taxpayer, nevertheless, should be permitted to sue the 
collector. A collector ought not to be in a position to complain as he 
assumed office on that condition.175 * The turning over of the funds by 
him would be no defense if the tax statute in question were uncon
stitutional.170 The same rule, it seems, would apply where a collector 
acted without statutory authority.177 But the taxpayer might well 
refuse to be limited to a suit against a collector, because securing a 
personal judgment against him would not be an adequate remedy.178 
In that event or in other situations herein referred to, the taxpayer

8 F. Supp. 169 (S. D. Miss. 1934) ; (payment in warrants instead of in cash may 
not be an adequate remedy); see Stewart Dry Goods Co. v. Lewis, 287 U. S. 9 
(1932); but see Casco Company v. Thurston Co., 163 Wash. 666, 2 P. (2d) 677 
(1931) (warrants held to be adequate remedy).

172 Supra, note 81.
173 Cf. Matthews v. Rodgers, 284 U. S. 521, 528 (1932).
See also Anniston Manufacturing Co. v. Davis, 301 U. S. 337, 346 and 352, n. 1 

(1937). For the remedy by mandamus see United States ex. rel. Girard Co. v. 
Helvering, 301 U. S. 540 (1937).

i24 There is no permanent appropriation for tax refunds; see note 84, supra. 
The following cases state that this does not render the legal remedy inadequate: 
Larabee Flour Mills Corp. v. Nee, 11 F. Supp. 132, 133 (W. D. Mo. 1935); Wash
burn Crosby Co. v. Nee, 11 F. Supp. 822 (W. D. Mo. 1935); Rieder v. Rogan, 12 F. 
Supp. 307, 313 (S. D. Cal. 1935); Frye v. Vierhus, 12 F. Supp. 597, 601 (W. D. 
Wash. 1935); cf. Huston v. Iowa Soap Co., 85 F. (2d) 649 (C. C. A. 8th, 1936) re
versing 13 F. Supp. 517 (N. D. Ia. 1936), cert, denied, 299 U. S. 594 (1936); see 
also 298 U. S. 657 (1936); Haskins Bros. & Co. v. Morgenthau, 85 F. (2d) 677 
(App. D. C. 1936), cert, denied, 299 U. S. 588 (1936); Los Angeles Soap Co. v. 
Rogan, 14 F. Supp. 112, 118 (S. D. Cal. 1936); Cohen v. Durning, 11 F. Supp. 824, 
829 (S. D. N. Y. 1935).

Some cases dealing with state taxes appear to be contrary: Standard Oil Co. v. 
Fox, 6 F. Supp. 494, 499 (S. D. W. Va. 1934), rev’d on other grounds, 294 U. S. 
87, 94 (1935); Interstate Natural Gas Co. v. Gully, 8 F. Supp. 174, 175 (S. D. 
Miss. 1934); cf. Educational Films Corp. v. Ward, 282 U. S. 379, 386, n. 2 (1931).

173 See Note (1930) 30 Col. L. R ev. 1160, 1163.
178 The taxpayer’s claim is said to be paramount to that of the state: Atchison 

T. & S. F. R. R. v. O’Connor, 223 U. S. 280, 287 (1912); cf. Matthews v. Rodgers, 
284 U. S. 521, 528 (1932) (Federal right involved) also states that the taxpayer’s 
claim is “ paramount to that of the State ” ; cf. Montgomery v. Cowlitz County, 
14 Wash. 230, 235, 44 Pac. 259 (1896) (state property tax assessed on land in 
violation of federal exemption); First National Bank of Sturgis v. Watkins, 21 
Mich. 483, 489 (1870) (tax on national bank in violation of federal statute).

m  Edwards v. Chile Copper Co., 273 Fed. 452, 454 (C. C. A. 2d, 1911); cf. 
Cosulich Line of Trieste v. Elting, 40 F. (2d) 220 (C. C. A. 2d, 1930) (customs 
case); for explanation of Cary v. Curtis, 3 How. 236 (U. S. 1845), see page 230, 
supra.

its Standard Oil Co. v. Fox, 6 F. Supp. 494, 499 (S. D. W. Va. 1934), rev’d on 
other grounds, 294 U. S. 87 (1935).

2
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would doubtless seek either to restrain the collection of the tax or 
to restrain the collector after collection from turning over the pro
ceeds to the Treasury.

Ill

SUIT TO RESTRAIN COLLECTION OF THE TAX 179

An oft-cited federal statute, Section 3224 of the Revised Statutes, 
prohibits suit to restrain the collection of any tax.180 Its constitu
tionality was early upheld 181 and has rarely been since disputed.182 
However, when extraordinary and exceptional circumstances are 
present, injunctions are permitted.183 No doubt an injunction would 
issue if no adequate remedy at law were provided 184 or if the exis
tence of the legal remedy were doubtful.185 * * The principle of sov
ereignty forbids the United States itself to be enjoined,188 and where 
the property rights of the United States are involved, or the con
duct of its governmental affairs, the principle of sovereignty also

179 Note, Availability of Injunction to Prevent the Collection or Assessment of 
a Federal Tax (1933) 18 St . L ouis L. R ev. 311; Note, Right of Federal Taxpayer 
to Question Validity of a Federal Tax (1936) 34 M ich . L. R ev. 716.

iso r Ev. Stat . § 3224 (1878), 26 U. S. C. § 1543 (Supp. 1936). It was first passed 
in 1867; 14 Stat . 475 § 10 (1867), 26 U. S. C. §§ 154 and 507 (1934). The power 
to prohibit tax injunctions was characterized by an early Internal Revenue Com
missioner as follows:

“ No power more arbitrary in respect to rights of property can be considered.” 
Ann. Rep. (1875) 31. State statutes prohibiting tax injunctions are collected 
in Note (1932) 77 A. L. R. 629.

I87 Pullan v. Kinsinger, 20 Fed. Cas. No. 11,463 (C. C. S. D. Ohio, 1870).
182 See Dodge v. Osborn, 240 U. S. 118 (1916) (Federal Income T a x ); Grosvenor- 

Dale Co. v. Bitgood, 12 F. Supp. 416 (D. Conn. 1935); but see A. P. W. Paper Co. 
v. Riley, 12 F. Supp. 738, 742 (N. D. N. Y. 1935), Gold Medal Foods, Inc. v. Landy, 
12 F. Supp. 406, 411-412 (D. Minn. 1935) ; Frankfurter & Greene, Congressional 
Power Over the Labor Injunction (1931) 31 Col. L. Rev. 385, 408.

183 Miller v. Nut Margarine Co., 284 U. S. 498 (1932) (arbitrary assessment con
trary to prior rulings and decisions); Lipke v. Lederer, 259 U. S. 557, 562 (1922) 
(penalties); Hill v. Wallace, 259 U. S. 44, 62 (1922) (irreparable injury and 
penalty); Brushaber v. Union Pacific R. R., 240 U. S. 1 (1916) (stockholder’s 
su it); the court was not called upon to decide whether injunctions in these cases 
could have been barred by statute.

184 Regents of University System of Georgia v. Page, 81 F. (2d) 577 (C. C. A. 
5th, 1936); R. J. Reynolds Tobacco Co. v. Robertson, 14 F. Supp. 463 (M. D. N. C.
1935) , dictum (cigarette tax), aff’d on other grounds, 80 F. (2d) 966 (C. C. A. 4th,
1936) , cert, denied, 297 U. S. 719 (1936). See note 114, supra.

i83 Kingan and Co. v. Smith, 16 F. Supp. 549, 552 (S. D. Ind. 1936) (Windfall 
Tax: 49 Stat . 1734, 26 U. S. C. A. § 345 (Supp. 1936)).

iso Belknap v. Schild, 161 U. S. 10, 17 (1896); La Croix v. United States, 11 F. 
Supp. 817, 819 (W. D. Tenn. 1935), appeal dismissed, 85 F. (2d) 569 (C. C. A. 6th, 
1936).



forbids injunctions against its officers or agents.187 Injunctions, how
ever, restraining a collector from collecting taxes alleged to be uncon
stitutional, may be issued without impinging upon the doctrine of 
the immunity of the sovereign from suit.188 Some lower federal court 
cases involving state taxes state that when an injunction is sought 
on the allegation that the construction of the statute is erroneous and 
not on a constitutional ground, the suit in substance is against the 
sovereign, which is forbidden unless there is statutory consent.189 This 
view is at odds with that expressed in other lower federal court cases 190 
and state tax cases.191 It is at variance with Supreme Court decisions 
in other governmental fields in which injunctions were sought against 
government officials who were proceeding illegally but not unconsti
tutionally.192 There should be no doubt that suits to restrain a collec
tor from illegal action are not suits against the sovereign.193

IV

RIGHT TO CHANGE PROCEDURE AFTER PAYMENT OF THE TAX

1938] Federal Tax  Remedies and Sovereignty 249

RIGHT TO MAKE REMEDY AGAINST UNITED STATES EXCLUSIVE AFTER PAYMENT OF THE 
TAX AND TO WITHDRAW THE REMEDY

As a further test of the application of the doctrine of sovereignty 
to tax suits, let it be supposed that the remedy against collectors were 
abolished and that the sole remedy at law provided were by suit against

187 See note 151, supra. See also Worcester County Trust Co. v. Riley, 5 U. S. L. 
W eek 339 (U. S. Dec. 6, 1937).

188 Danahy Packing Co. v. McGowan, 11 F. Supp. 920, 923 (W. D. N. Y. 1935); 
see Hill v. Wallace, 259 U. S. 44 (1922); cf. Missouri v. Fiske, 290 U. S. 18, 26 
(1933).

United Advertising Corp. v. Lynch, 63 F. (2d) 243, 245 (C. C. A. 2d, 1933); 
De Pauw University v. Brunk, 53 F. (2d) 647, 652 (W. D. Mo. 1931), aff’d on other 
grounds, 285 U. S. 527 (1932) (mem.).

190 Butler v. D. A. S.hulte, Inc., 67 F. (2d) 632, 635 (C. C. A. 5th, 1933); United 
States v. Cordy, 58 F. (2d) 1013, 1014 (D. Md. 1932); Rose v. Nut Margarine Co., 
49 F. (2d) 79, 85 (C. C. A. 5th, 1931), aff’d on other grounds, 284 U. S. 498 (1932); 
Gregg v. Sanford, 65 Fed. 151, 155 (C. C. A. 3d, 1895); Secor v. Singleton, 
35 Fed. 376, 380 (C. C. E. D. Mo. 1888); cf. I. Goldberg & Sons, Inc. v. Hoey, 16 
A m . F ed. T ax  R. 1048 (S. D. N. Y. May 21,1935); Note (1913) 44 L. R. A. ( n . s .) 
189, 213.

191 Briscoe v. McMillan, 117 Tenn. 115, 127, 100 S. W. I l l  (1906); German 
Alliance Ins. Co. v. Van Cleave, 191 111. 410, 413, 61 N. E. 94 (1901).

192 Philadelphia Co. v. Stimson, 223 U. S. 605, 619-620 (1912); Waite v. Macy, 
246 U. S. 606, 610 (1918).

198 Shoemaker v. Board, 36 Ind. 175, 186 (1871) is not contra. The taxpayer 
sought to enjoin the turning over, not of the tax collected from him, but of taxes 
subsequently collected from other taxpayers.

Cf. Pepper, Enjoining the Collection of State and Local Taxes in the Federal 
Courts (1936) 70 U. S. L. Rev. 371, 376.
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the United States. This would be constitutional.194 If this remedy were 
withdrawn before the payment of the tax, an injunction to enjoin its 
collection could and would issue. But if payment of the tax had been 
made, would the principle of sovereignty permit the United States 
to withdraw the remedy against itself? If the remedy against the 
collector were still available and were considered to be personal the 
court might permit the withdrawal on the theory that the remedy 
against the collector would be thereby revived. If, however, the period 
of limitations had already run, or if the collector had died and his 
estate had been closed, could the official remedy then be withdrawn? 195 
In two recent cases, Lynch v. United States 196 and Perry v. United 
States,197 involving judicial remedies against the sovereign, it is 
broadly stated that the sovereign may withdraw its consent to be 
sued even though it may not constitutionally abolish the right which 
is the basis of the suit. But both these cases involved contractual 
rights and may not be applicable to remedies for a taking of money 
in the form of taxes, where there is no voluntary act on the part of 
the taxpayer. An analogous example is a claim for damages for a fed
eral taking by eminent domain.198 The right to such damages arises 
under the Constitution.199 It is not clear whether there is a constitu
tional consent to sue in such cases, which is an exception to the con
stitutional privilege of the sovereign to be immune from suit.200 If 
a right to sue the United States were upheld in eminent domain cases,

194 Anniston Mfg. Co. v. Davis, 301 U. S. 337 (1937); White v. Weiss, 7 F. 
(2d) 139, 140 (N. D. Ohio 1925); cf. Burrill v. Locomobile Co., 258 U. S. 34 (1922). 
See note 224, infra.

195 See Se n . Rep. No. 1011, 74th Cong., 1st Sess. 23; and memorandum of Senator 
Dickinson (1935) 79 Cong. Rec. 11089.

This question of sovereignty would also be presented upon the granting of a 
certificate of overassessment by the Commissioner on a claim for refund. If pay
ment of the certificate were not made, and if suit were commenced against the 
United States as the only remedy, could it be withdrawn by the government when 
there was no longer a right to sue the Collector? See note 13, supra.

loo 292 U. S. 571, 581 (1934) (war risk insurance contract). 
io7 294 U. S. 330, 354 (1935) (liberty bond gold clause).
i "  In re Meador, 16 Fed. Cas. No. 9375 at 1297 (N. D. Ga. 1869); see Armour v. 

Roberts, 151 Fed. 846, 850 (C. C. W. D. Mo. 1907); W illoughby, T he Constitu
tional L aw  of th e  U nited States (2d. ed. 1929) 667.

i "  Jacobs v. United States, 290 U. S. 13 (1933). The due process clause of the 
fourteenth amendment is interpreted to make a similar requirement for state tak
ings: Chicago Burlington & Quincy R. R. v. Chicago, 166 U. S. 226, 241 (1897).

200 See Hessel v. A. Smith & Co., 15 F. Supp. 953, 958 (E. D. 111. 1936); cf. 
United States v. Lee, 106 U. S. 196 (1882); Aaronson v. United States, 79 F. (2d) 
139, 140 (App. D. C. 1935); see Note, Responsibility of the State (1934) 20 Va. L. 
Rev. 444, 446, n. 22; but see Becker Steel Co. v. Cummings, 296 U. S. 74, 78-80 
(1935); Luckenbach S. S. Co. v. United States, 272 U. S. 533 (1926).
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at least as strong a case could be made out for a taxpayer who alleged 
that a taking of money in the form of taxes was wrongful. The court 
would not be barred by precedent from deciding that a statute which 
purported to repeal the remedy of suit against the United States for 
refund of taxes, when no other remedy had been provided, could not 
be upheld solely on the ground of the immunity of the sovereign from 
suit.201

RIGHT TO IMPOSE CONDITIONS ON EXCLUSIVE REMEDY AGAINST 
UNITED STATES AFTER PAYMENT OF TAX

The same question would be involved if the United States sought 
after payment of the tax to impose additional conditions upon the ex
clusive right to recover against it, which were alleged to be unreason
able.202 Such additional conditions, if reasonable, may be imposed 
even after payment of the tax.203

The imposition of the condition of recovery as to processing taxes 
that the taxpayer must prove in substance that he has borne the burden 
of the tax or has paid it to the vendee is not invalid solely because it 
is a new condition.204 * If, however, the taxpayer can show that the 
new condition is unreasonable and arbitrary in its application to him, 
the government should not be allowed to defend its imposition on the

201 Cf. strong dictum to this effect as to state taxes in Duke Power Co. v. South 
Carolina Tax Commission, 81 F. (2d) 513, 516-517 (C. C. A. 4th, 1936), cert, 
denied, 298 U. S. 669 (1936); see Quarles, Nature and Limitations of Sovereignty 
(1935) 24 Georgetown Law  J ournal 69, 80. There is a contrary dictum relating 
to a state tax in Producers and Refiners Corp. of Texas v. Heath, 81 S. W. (2d) 
533, 535 (Tex. 1935).

See also A. P. W. Paper Co. v. Riley, 12 F. Supp. 738 (N. D. N. Y. 1935); Gold 
Medal Foods, Inc. v. Landy, 12 F. Supp. 406 (D. Minn. 1935); cf. Scottish U. & N. 
Ins. Co. v. Herriott, 109 Iowa 606, 610, 80 N. W. 665 (1899) (unconstitutional state 
ta x ); but see Peacock v. Rep. Haw., 11 Haw. 404, 411 (1898).

202 s ee discussion in Evans, Right to Recover Payments of Processing Taxes 
(1935) 3 U. S. L. W eek 115, 126-7; Evans, Power of Congress over Federal Legal 
Remedies (1936) 4 U. S. L. W eek 327.

2os United States v. Jefferson Elec. Mfg. Co., 291 U. S. 386, 401 (1934). Reason
able conditions may, of course, be imposed before payment of the tax: Cheatham 
v. United States 92 U. S. 85, 88-89 (1875); cf. State Tonnage Tax Cases, 12 Wall 
204, 209 (U. S. 1870); Glidden v. Harrington, 189 U. S. 255 (1903); Talbott v. 
Charlton’s Executors, 247 Ky. 568, 575-6, same case, 250 Ky. 90, 61 S. W. (2d) 1086 
(1933), cert, denied, 290 U. S. 683 (1933); see Merrill, Unconstitutional Conditions 
(1929) 77 U. of Pa . L. R ev. 879; Hale, Unconstitutional Conditions (1935) 35 Col. 
L. Rev. 321.

204 Butler v. Carney, 17 F. Supp. 133, 136 (D. Mass. 1936) :
“ As to the requirements of the Revenue Act of 1936 in obtaining refunds, 

certain provisions with which the plaintiffs have made no attempts to comply, 
are unquestionably within the power of Congress standing alone.”

Contra: Charles W. Priddy & Co., Inc. v. Early, Jr., 364 C. C. H. Fed. Tax 
Service, fl 9495 (E. D. Va. Oct. 29, 1936).
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ground of sovereignty. Moreover, the change of the period within 
which claims for refund of processing taxes are to be presented to 
the Commissioner 205 or changes in the statute of limitations for 
suits 206 will no doubt be upheld, if the limits of time provided can not 
be considered to have been arbitrarily fixed.207

The validity of an entire change of remedy after payment of the 
tax as a means of its recovery will be similarly judged. If the new 
procedure is not arbitrary and if it would be valid as the remedy in 
existence at the time of the payment of the tax, a change to such a 
procedure after the payment of the tax would be none the less valid. 
The retroactivity of the changed procedure does not itself render it 
invalid.208

V

PROCESSING TAX REFUNDS

AGRICULTURAL ADJUSTMENT ACT AMENDMENT OF AUGUST 24, 1935

By an amendment passed on August 24, 1935 to the Agricultural 
Adjustment Act special procedure was provided for claims for re
fund of processing taxes. The amendment required that on claims 
for refunds, in addition to establishing all necessary facts, it should 
be established to the satisfaction of the Commissioner, upon notice to 
the taxpayer and opportunity for hearing, and the Commissioner 
should find and declare of record, whether the taxpayer had passed 
on the tax. The latter was allowed to sue the collector, but only on 
the record of the hearing certified by the Commissioner.209 Recovery 
was also conditioned upon proof that the tax had not been passed on.210 211

The question whether the validity of the foregoing conditions at
tached to a suit against a collector could be determined in the suit 
against the collector was left open in Rickert Rice Mills v. Fontenot,2U

49 Stat . 1747 c. 690 § 645, 7 U. S. C. § 645 (Supp. 1936).
2o« 49 Stat. 1747 c. 690 § 646, 7 U. S. C. § 646 (Supp. 1936).
207 Federal Grain Co. v. United States, 35 F. (2d) 261 (W. D. Mo. 1929) cf. 

Terry v. Anderson, 95 U. S., 628, 632 (1877); Jenkins v. United States, 86 F. 
(2d) 123 (C. C. A. 5th, 1936); Vanderbilt v. Hegeman, 157 Misc. 908, 284 N. Y. 
Supp. 586, 592 (Sup. Ct. 1935).

208 Anniston Mfg. Co. v. Davis, 301 U. S. 337, 343 (1937). Cf. Crane v. Hahlo, 
258 U. S. 142, 147 (1922); but see Perry v. United States, 294 U. S. 330, 351 
(1935) (United States may not repudiate its contracts); W. B. Worthen Co. v. 
Kavanaugh, 295 U. S. 56 (1935) (a state violates contract clause if it changes the 
remedy unreasonably).

209 49 Stat. 770 c. 641 § 30, 7 U. S. C. § 623 (d) (3) (Supp. 1935).
210 Ibid.
211 297 U. S. 110 (1 9 3 6 ); Note, Recent Developments in Federal Tax Injunctions 

— The Rice Millers Case— (1936) 21 St . L ouis L. Rev. 140; Recent Case, Rickert 
Rice Mills v. Fontenot (1936) 13 N. Y. U. L. Q. R. 474; Note, A. A. A. Processing 
Tax Litigation (1935) 4 Geo. W a s h . L. Rev. 86.
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the court stating that it was not necessary to pass on that issue. In 
various equity suits in the lower courts to enjoin the collection of 
taxes under the Agricultural Adjustment Act, the remedy at law as 
stated was held inadequate.212 213 Some opinions indicated that in suits 
against collectors trial by jury was a constitutional requirement.218 
The courts, however, did not consider whether the imposed condi
tions could be attacked in the remedy at law or whether if invalid they 
were separable.214

Several lower courts stated that a taxpaper would not be barred 
in suits against collectors from contesting the validity of the pro
vision that the court was to be limited to the record before the Com
missioner or of the provision denying recovery if the tax had been 
passed on and therefore denied injunctions.215 * * They considered the 
suits against collectors be be personal.

212 In re Processing Tax Case, 13 F. Supp. 218 (W. D. Tex. 1935); Baltic Mills 
v. Bitgood, 12 F. Supp. 132 (D. Conn. 1935); G. B. R. Smith Milling Co. v. 
Thomas, 11 F. Supp. 835 (N. D. Tex. 1935); Danahy Packing Co. v. McGowan, 
12 F. Supp. 457 (W. D. N. Y. 1935) ; A. P. W. Paper Co. v. Riley, 12 F. Supp. 738 
(N. D. N. Y. 1935); Larabee Flour Mills v. Nee, 12 F. Supp. 395, 398-9 (W. D. Mo. 
1935), appeal disposed of by order, 81 F. (2d) 623 (C. C. A. 8th, 1930), see also, 
296 U. S. 641 (1935); Kingan & Co. v. Smith, 12 F. Supp. 329 (S. D. Ind. 1935) ; 
John A. Gibelein, Inc. v. Milbourne, supplemental opinion, 12 F. Supp. 105, 121 
(D. Md. 1935).

See Note, Enjoining the Assessment and Collection of Federal Taxes, Despite 
Statutory Prohibition (1935) 49 Harv. L. R ev. 109, 113 et seq.

213 Rieder v. Rogan, 12 F. Supp. 307 (S. D. Cal. 1935); Frye v. Vierhus, 12 F. 
Supp. 597, 601 (W. D. Wash. 1935); A. P. W. Paper Co. v. Riley, 12 F. Supp. 738, 
746 (N. D. N. Y. 1935); John A. Gibelein, Inc. v. Milbourne, 12 F. Supp. 105, 121 
(D. Ind. 1935). See note 128, supra and note 224, infra.

Cf. McElrath v. United States, 102 U. S. 426, 439 (1880); Commissioners v. 
Morrison, 22 Minn. 178, 183 (1875); State Tax Law Cases, 54 Mich. 350, 363, 20 
N. W. 493 (1884).

214 If the remedy at law were official, a taxpayer could not avail himself of that 
remedy and seek to attack the validity of a condition imposed on his right to re
cover: see at note 228 infra. Section 30 of the Act of August 24,1935, 49 Stat . 773, 
7 U. S. C. § 623(g) (Supp. 1935) made R ev. Stat . § 3226, 26 U. S. C. § 1672 
(Supp. 1936), applicable to processing taxes: Voiello v. Hoey, 14 F. Supp. 820
(S. D. N. Y. 1936); see note 145, supra; see also 49 Stat . 770, 7 U. S. C. § 619(b) 
(Sup. 1936).

As to the separability of the condition imposed, Section 14 of the Agricultural 
Adjustment Act of 1933, 48 Stat . 39, § 14, 7 U. S. C. § 614 (Supp. 1936), contains 
a separability clause; see also 48 Stat . 772, § 802 26 U. S. C. § 1699 (1934).

215 Rieder v. Rogan, 12 F. Supp. 307, 318-320 (S. D. Cal. 1935); cf. Louisville Pro
vision Co. v. Glenn, 12 F. Supp. 545 (W. D. Ky. 1935); Henrietta Mills v. Hoey, 
12 F. Supp. 61 (S. D. N. Y. 1935); Merkel, Inc. v. Rasquin, 12 F. Supp. 215, 218
(E. D. N. Y. 1935); Meridian Grain & Elevator Co. v. Fly, 12 F. Supp. 64 (S. D. 
Miss. 1935).
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In Jones v. Viley,216 217 218 the court, in denying an injunction, did so on 
the express ground that Congress could prescribe the remedy of suit 
against the United States. It relied upon the doctrine of sovereignty 
in upholding the provision, prohibiting injunctions against the col
lection of processing taxes. The court also said the taxpayer could 
be limited by the sovereign to the restricted remedy at law afforded 
in that Act.

REVENUE ACT OF 1936
The Revenue Act of 1936 repeals the 1935 Amendment.217 It 

abolishes all suits against collectors, including pending suits.218 In 
the case of processing and floor taxes, it permits suits against the 
United States in any amount.219 It sets up an entirely new procedure 
for the recovery of processing taxes.220 If the Commissioner denies 
a claim for refund of a processing tax, review may be had before a 
Board of Review composed of Treasury officials selected by the Secre
tary of the Treasury and presumably responsible to him.221 222 223 An appeal 
is allowed to the circuit court of appeals which may reverse or modify 
the decision of the board, if it is not in accordance with law. Despite 
the passage of this Act taxpayers who had suits pending against 
collectors for the refund of processing taxes and floor taxes, sought 
to maintain them.

Anniston Manufacturing Co. v. Davis 222 held that the court had 
no jurisdiction to entertain suits against collectors, on the ground 
that a suit against a collector was against the United States. The 
court said:

“ Being but a form of action for determining its obligation to re
fund, to which the United States has consented, it, like any other 
authorized form of action evidencing consent of the United States to 
be sued, may at any time be taken away by statute.”

The court said it was therefore unnecessary to decide whether the 
conditions imposed upon suit were reasonable or not.

Wilkes-Barre Lace Manufacturing Co. v. Mundy 223 held that the 
court had no jurisdiction over a suit against the collector for refund

216 12 F. Supp. 476 (D. Idaho 1935); cf. United Shoe Machinery Corp. v. White, 
13 F. Supp. 97, 98 (D. Mass. 1935); Grosvenor-Dale Co. v. Bitgood, 12 F. Supp. 
416 (D. Conn. 1935).

217 49 Stat . 1747 c. 690, § 901, 7 U. S. C. § 623 note (Supp. 1936).
218 Id. at § 910, 7 U. S. C. at § 652 (Supp. 1936).
2i® See note 2, supra.
220 49 Stat . 1747, 7 U. S. C. §§ 644 et seq. (Supp. 1936).
221 See Ex parte Hennen, 13 Pet. 230, 259 (U. S. 1839).
222 87 F. (2d) 773 (C. C. A. 5th, 1937), aff’d on other grounds, 301 U. S. 337 

(1937); see also Cudahy Packing Co. v. Harrison, 18 F. Supp. 250 (N. D. 111. 1937).
223 18 F. Supp. 65 (M. D. Pa. 1937). Accord: Marshall Field Mills Corporation 

v. Fix, 373 C. C. H. Fed. Tax Serv. U 9103 (M. D. Pa. Feb. 5, 1937).



1938] Federal T ax Remedies and Sovereignty 255

of processing taxes and floor taxes. It denied that there was any 
vested right to sue the collector, on the ground that there was no 
common law right to sue the collector when he had acted in per
formance of his duties. In the case of the floor taxes, the court also 
stated that the taxpayer must comply with the conditions imposed.

Butler v. Carney 224 likewise held that suits against collectors were 
official and that any conditions could be imposed upon the bringing 
of such suits. It therefore stated that it was not necessary to pass 
upon the validity of the new procedure for the refund of processing 
taxes provided in the Revenue Act of 1936. It decided that the court 
had no jurisdiction to entertain suits against collectors for the refund 
of processing taxes and floor taxes.

The court held that all the conditions imposed by the Revenue Act 
of 1936 must be complied with. It made no attempt to determine 
whether the conditions were reasonable or not. According to the court 
the sovereign could attach any condition to the remedy afforded of 
bringing suit for the refund of taxes. The court believed that the 
power to condition followed from the claimed power to withdraw the 
remedy entirely. It would seem, however, that the power to with
draw a remedy is not the same as a power to grant a remedy on any 
condition desired.225 The court conceded that there was a right to 
recover an illegal tax, of which the taxpayer could not be deprived. 
When the remedy is withdrawn, this right remains. If, however, the 
taxpayer is granted a remedy on arbitrary conditions or those virtu
ally impossible to comply with, he may in effect have no remedy and 
yet his right to recover presumably would be represented only in the 
particular remedy afforded. In other respects the right to recover 
would not be present. The court in no way relied upon any opportunity 
of the taxpayer to raise the question of the validity of the conditions in 
the proceeding before the Board of Review and upon appeal to the

22117 F. Supp. 133, 137 (D. Mass. 1936) :
“ Since Congress has the undoubted power to withdraw at any time its 

consent to be sued, it logically follows that it may impose new conditions upon 
which its consent is granted.”

Cf. A. A. A. Tax Refund Case (1937) 4 U. S. L. Week 522.
225 See Ex parte Young, 209 U. S. 123, 144-8 (1908) (excessive penalties ap

plicable if litigant loses violate due process); South Carolina v. United States, 
39 Court Cl. 257, 289 (1904) aff’d on alternative grounds, 199 U. S. 437 (1905) 
(state, if exempt from taxation, need not comply with administrative provisions); 
United States v. Klein, 13 Wall. 128, 144-147 (U. S. 1871) (discretionary right of 
appeal may not be arbitrarily conditioned); cf. Newport Co. v. Wisconsin Tax 
Commission, 219 Wis. 293, 308-310, 261 N. W. 884 (1935), cert, denied, 297 U. S. 
720 (1936) (foreign corporation may not be arbitrarily taxed); State v. Blaisdell, 
22 N. D. 86, 102,132 N. W. 769 (1911) (foreign corporation may not have charter 
revoked by administrative official on charges prescribed by statute).
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circuit court of appeals. It expressly stated that the decision was 
made without consideration of the new remedy.

Moreover, if taxpayers hereafter may not contest the validity of 
conditions imposed on the recovery of taxes in suits against collec
tors, equity will have jurisdiction, if conditions imposed are attacked, 
to enjoin the collection of taxes, on the ground that the remedy at 
law is inadequate. The decisions, if upheld, would thus nullify the 
zealous and almost unanimously successful efforts of the government 
to require taxpayers to litigate only after payment. The manoeuvre 
by which these favorable decisions were secured appears to be short 
sighted and might have returned to plague the government, if upheld 
by the Supreme Court in its review of Anniston Manufacturing Co. v. 
Davis.226

Contrariwise as the validity of the conditions imposed 227 may be 
contested 228 in the proceeding before the Board of Review and on

228 301 u. S. 337, 342 (1937).
227 The procedure in the Revenue Act of 1936 for the refund of processing taxes 

is generally constitutional: see Lincoln Mills of Alabama v. Davis, 15 F. Supp. 
257 (N. D. Ala. 1936) aff’d on other grounds, sub nom., Anniston Mfg. Co. v. 
Davis, 87 F. (2d) 773 (C. C. A. 5th, 1937), 301 U. S. 337 (1937); Edwin Cigar Co., 
Inc. v. Higgins, 17 F. Supp. 988 (S. D. N. Y. 1936) ; cf. Sheridan Flouring Mills, 
Inc. v. Cassidy, 17 F. Supp. 598 (D. Wyo. 1937); Note, Windfall Tax and Refund 
Provisions of the Revenue Act of 1936 (1937) 50 H arv. L. Rev. 477, 479-480, 486; 
Note, Prohibiting Refunds of Unconstitutional Taxes (1937) 4 U. OF Ch i. L. Rev. 
322.

Due process is not violated. The facts are found by a board of review inde
pendent of the commissioner: Anniston Mfg. Co. v. Davis, 301 U. S. 337, 356 
(1937). Cf. John A. Gibelein, Inc. v. Milbourne, 12 F. Supp. 105, 121, 126 (D. Md. 
1935), and Kingan & Co. v. Smith, 12 F. Supp. 329 (S. D. Ind. 1935).

If the independent judgment of the court on the facts is a constitutional re
quirement in tax cases (see St. Joseph Stock Yards Co. v. United States, 298 
U. S. 38 (1936)), the provision for judicial review (see note 4, supra) gives this 
power to the court: Anniston Mfg. Co. v. Davis, 301 U. S. 337, 345-6 (1937). S. R. 
R ep. No. 2156, 74 Cong., 2d Sess., 36 on H. R. 12395.

No error based on the judicial article can be sustained. A remedy against the 
United States, even when pertaining to rights protected against deprivation by 
due process, need not be afforded in constitutional courts: cf. Williams v. United 
States, 289 U. S. 553, 581 (1933.)

Finally no violation of the Seventh Amendment can be found. Even with 
respect to matters of right, no trial by jury is required in suits against the United 
States: cf. United States v. Pfitsch, 256 U. S. 547 (1921); Edwin Cigar Co. v. 
Higgins, 17 F. Supp. 988 (S. D. N. Y. 1936).

228 Anniston Mfg. Co. v. Davis, 301 U. S. 337, 351 (1937). Sheridan Flouring 
Mills, Inc. v. Cassidy, 17 F. Supp. 598 (D. Wyo. 1937). If the remedy against the 
collector is held to have been abolished validly, the taxpayer is then not barred 
on the theory of election, as set forth in Booth Fisheries Co. v. Industrial Com
mission of Michigan, 271 U. S. 208, 210-211 (1926); cf. Routzahn v. Tyroler,
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appeal to the circuit court of appeals, the taxpayer may not insist on 
testing the conditions in the common law or statutory remedy of suit 
against the collector.228

CONCLUSION

Discussions in many of the cases which refer to the rights of the 
sovereign with respect to tax remedies do not clearly differentiate 
between suits against the United States and suits against collectors. 
Where statements are made in the former that the sovereign may 
withdraw the right to be sued or that the taxpayer must comply 
with any condition imposed by Congress, such statements are clearly 
correct if referable merely to the specific alternative remedy against 
the United States.230 If the taxpayer considers that the condition im- * 26

36 F. (2d) 208, 209 (C. C. A. 6th, 1929), cert, denied, 281 U. S. 734 (1930); but see 
Cappellini v. Commissioner, 14 B. T. A. 1269 (1929).

In Phillips v. Commissioner, 283 U. S. 589 (1931), the Government did not 
press this point: Government brief pp. 28-29, n. 4. However, in Rickert Rice Mills 
v. Fontenot, 297 U. S. 110 (1936), the government, in its brief, pp. 60 and 62, 
argued that a taxpayer suing the collector could be barred from a trial by jury 
solely because he had elected to sue the collector instead of suing the United 
States (49 Stat . 773, 7 U. S. C. § 623(d) (3) (Supp. 1936)), in which latter case 
no trial by jury is necessary.

I f  the conditions are declared invalid, presumably the provisions o f the statute 
to this effect would be separable from  the general grant o f jurisdiction and would 
not require the entire procedure to be declared invalid: 49 Stat . 1756, § 1002,
26 U. S. C. A. § 1699 note (Supp. 1936) ; see note 214, supra.

220 See note 194, supra. Cf. Continental Mills v. United States 17 F. Supp. 138 
(Ct. Cl. 1936), cert, denied, 299 U. S. 614.

On the question on the merits as to the validity of the conditions imposed in the 
Revenue Act of 1936 on refunds of processing taxes, see Anniston Mfg. Co. v. 
Davis, 301 U. S. 337, 350 (1937) and decisions under the 1935 amendment; cf. 
Atlantic Macaroni Company v. Corwin, 14 F. Supp. 433 (E. D. N. Y. 1936) with 
Edwin Cigar Company v. Higgins, 14 F. Supp. 817 (S. D. N. Y. 1936). See also 
Louisville Provision Co. v. Glenn, 12 F. Supp. 545 (W. D. Ky. 1935); Evans, Right 
to Recover Payments of Processing Tax (1935) 3 U. S. L. W eek 115, 126; see 
analogous provision in the Revenue Act of 1932, 47 Stat . 268, § 621(d).

It is doubtful whether the restricted remedy is supportable on a different 
ground. The processing taxes were, no doubt, in most cases paid without protest: 
see (1935) Cong. Rec. 11832; Id. 11911, in accordance with the statute providing 
that claims for refunds may be allowed although no protest is made: 49 Stat . 
1745, 26 U. S. C. §§ 1672-1673 (2) (Supp. 1936). Payment under protest was, 
however, permissible. It might be argued that the remedy of suing without prior 
protest was in effect a bounty withdrawable at any time, or subject to the im
position of any condition; cf. Moses v. Read, 63 F. (2d) 16 (C. C. A. 3d, 1933).

230 Bull v. United States 295 U. S. 247, 259 (1935); Rock Island, Arkansas & 
L. Ry. v. United States, 254 U. S. 141 (1920); Ritter v. United States, 28 F. (2d) 
265, 267 (C. C. A. 3d, 1928) ; Schwab v. United States 17 F. (2d) 34 (C. C. A. 
7th, 1927); cf. Smith v. Reeves, 178 U. S. 436 (1900).
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posed is unreasonable, his remedy is not to accept the statutory 
official remedy and seek to establish the invalidity of the condition. 
He must resort to another remedy.231 232 233 Moreover, if no remedy at law 
or an inadequate remedy is provided, the taxpayer may not sue the 
sovereign,282 but must seek some other form of available relief.238 
Examination of the conditions imposed in many cases will reveal that 
they were in fact reasonable and the decisions may also be sustained 
on that ground.234 Where suits are brought against collectors and 
the decisions state that they are against the sovereign and may there
fore be withdrawn, or any condition imposed, such decisions are also 
manifestly supportable if the only requirement was in fact the carry
ing out of a reasonable condition.235 In other cases 236 * where the 
judicial remedy was stated to be withdrawable, only bounties or privi
leges were involved.

231 Cf. City Bank Co. v . Schnader, 291 U. S. 24 (1934) (suit in equity).
232 United States v . Reeves Bros. Co., 83 F. (2d) 121 (C. C. A. 6th, 1936), cert, 

denied, 299 U. S. 573 (1936); White v . Weiss, 7 F. (2d) 139 (N. D. Ohio 1925). See 
supra note 112 and note 156. Cf. Hershey v . Cole, 130 Cal. App. 683, 20 Pac. (2d) 
972 (1933); Monarch Mills v .  South Carolina Tax Comm., 149 S. C. 219, 227 
(1928); Bow v . Plummer, 79 N. H. 23, 104 Atl. 35 (1918); McClellan v . State of 
California, 35 Cal. App. 605, 170 Pac. 662 (1917); Lord & Polk Chemical Co. v . 
Board, 111 N. C. 135, 15 S. E. 1032 (1892); Price v. Lancaster Co., 18 Neb. 199 
(1885); Commonwealth v . Boske, 124 Ky. 468, 474, 99 S. W. 316 (1907); see Sclove, 
Refunds and Recovery of State Taxes Imposed in West Virginia (1935) 41 W. Va. 
L. Q. 349.

233 Cf. Tyler v . Dane Co., 289 Fed. 843 (W. D. Wis. 1923), writ of error dis
missed, 266 U. S. 637 (1924).

234 a. Filing a claim for refund:
National Cattle Loan Co. v . United States, 62 F. (2d) 168, 169,170 (C. C. A. 7th, 

1932).
b. Period of Limitation:
United States v. Michel, 282 U. S. 656, 659 (1931); United States v . Tillinghast, 

55 F. (2d) 279, 289 (D. R. I. 1932) ;'Ordway v . United States, 37 F. (2d) 19, 21 
(C. C. A. 2d, 1930); cf. Matter of Hoople, 179 N. Y. 308 (1904).

c. If no final agreement has been effected:
Bankers Reserve Life Co. v . United States, 42 F. (2d) 313, 315 (Court Cl. 1930).
d. Taxpayers must be equitably entitled to refund:
Haight v . United States, 22 F. (2d) 367, 369 (C. C. A. 9th, 1927) (stockholder 

may not recover illegal personal tax if personal service corporation has not paid 
its tax).

235 a. Filing of a claim for refund:
Tucker v . Alexander, 275 U. S. 228, 231 (1927); Czieslik v . Burnet, 57 F. (2d) 

715, 716-717 (E. D. N. Y. 1932); Meinrath Brokerage Co. v . Crooks, 28 F. (2d) 
991, 994 (W. D. Mo. 1928).

b. Making of Protest:
Cf. First National Bank of Scottsboro v . Jackson County, 227 Ala. 448, 150 So. 

690 (1933); but see Security National Bank of Watertown v . Young, 55 F. (2d) 
616, 618 (C. C. A. 8th, 1932), cert, denied, 286 U. S. 551 (1932) dictum.
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There are likewise many state tax cases 237 in which the taxpayer 
was denied a remedy on the alleged ground of the sovereignty of

c. Remedy may be withdrawn if prior final tax agreement between government 
and taxpayer has been effected:

Perry v. Page, 67 F. (2d) 635, 636 (C. C. A. 1st, 1933); Aetna Life Ins. Co. v. 
Eaton, 40 F. (2d) 965, 966 (D. Conn. 1930), rev’d on other grounds 43 F. (2d) 
711, 715 (C. C. A. 2d, 1930), cert, denied, 282 U. S. 887 (1930).

d. Period of Limitation:
Cf. John F. Jelke Co. v. Smietanka, 86 F. (2d) 470 (C. C. A. 7th, 1936), cert, 

denied, 300 U. S. 669 (1937).
See note 203, supra.
236 Cf. Ex parte Bakelite Corp’n, 279 U. S. 438, 451-452 (1929); Cary v. Curtis, 

3 How. 236 (U. S. 1845). See note 39 and 72, supra.
287 Cf. Malian Bros. v. Bransford, Treasurer, 86 Va. 675, 678-9, 10 S. E. 977

(1878) ; Sanders v. Simmons, 30 Ark. 274, 278 (1875); First National Bank v. 
Norris, 113 Ark. 138, 143, 167 S. W. 481 (1914); see Kittredge v. Boyd, 137 Kan. 
241, 20 Pac. (2d) 811 (1933), modifying same case 136 Kan. 691, 695 (1933); 
Hershey v. Cole, 130 Cal. App. 683, 20 Pac. (2d) 972 (1933); Porto Rico Mercan
tile Co. v. Gallardo, 6 F. (2d) 526 (C. C. A. 1st, 1925) which may not be overruled 
by Smallwood v. Gallardo, 275 U. S. 56 (1927) as the court refers to a remedy 
at law (id. at 62) (see also on this point Puerto Rico v. Russell & Co., 288 U. S. 
476, 482-3 (1933)); Grubb v. Smiley, 140 Okla. 233, 237, 283 Pac. 784 (1929) 
dictum; Kaemmerling v. State, 81 N. H. 405, 406, 128 Atl. 6 (1924) dictum. Cf. 
Board v. Adler, 77 Ind. App. 296, 298, 300, 133 N. E. 602 (1922) and Herman, 
The Right to Enjoin Collection of Taxes (1932) 7 W a s h . L. Rev. 230.

There may be grouped here many state cases which, purporting to follow the 
rule of Cary v. Curtis, 3 How. 236 (1845) (see page 230, supra), have denied the 
taxpayers the right to sue a collector of taxes when he has paid over the tax to the 
authorities. In all these cases, as the opinions in nearly all instances specifically 
point out, other judicial remedies were provided: Craig v. Boone, 146 Cal. 718 
(1905); Hartford Fire Insurance Company v. Jordan, 168 Cal. 270, 274, 142 Pac. 
839 (1914): a statutory remedy against the state had been provided, Welsbach Co. 
v. State, 206 Cal. 556, 560 (1929); Shoemaker v. Board of Commissioners, 36 Ind. 
175, 188 (1871) (remedy in equity was available); Stone v. County of Woodbury, 
51 Iowa 522, 1 N. W. 745 (1879) (tax was levied and collected by township); 
Commissioners of Pawnee County v. Atchison Topeka & S. F. R. R., 21 Kan. 748
(1879) (tax was levied by school districts); Chappell v. Morris, Sheriff, 247 Ky. 
476, 57 S. W. (2d) 436 (1933) dictum (injunctive relief was available: City of 
Harlan v. Blair, 251 Ky. 51, 64 S. W. (2d) 434 (1933)); Western Union Telegraph 
Co. v. Query, 144 S. C. 234, 250, 142 S. E. 509 (1927) (remedy in equity was 
afforded, as court pointed ou t); Meacham v. Newport, 70 Vt. 264, 269, 40 Atl. 729 
(1898) (court denied recovery “ in this action” ) ;  Malian Bros. v. Bransford, 
Treasurer, 86 Va. 675, 10 S. E. 977 (1875) (court stated that remedy in equity 
was available); Matheson v. Town of Mazonamie, 20 Wis. 191 (1865); cf. Note 
(1908) 11 L. R. A. (N. S.) 1104.

In Anniston Mfg. Co. v. Davis, 87 F. (2d) 773 (C. C. A. 5th, 1937), aff’d on 
other grounds, 301 U. S. 337 (1937), the court was of the opinion that payment 
over by the collector to the government relieved him of liability and virtually 
placed the taxpayer at the mercy of the government. The court said:

“ The statute is his master. It is likewise his protection and shield.” and 
“ When, however, as in this case, the unconstitutionality of the law was far 

from plain, no common law action will be raised, we think, against Collectors,
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the state. However, as the denial of the particular remedy in such 
instances did not leave the taxpayer remediless, they do not serve as 
precedents to sustain the principle of the right of the sovereign to 
withdraw all judicial remedies in taxation.

Despite, then, assertions in many cases as to the unlimited power 
of the sovereign in tax controversies, the theory of the immunity of 
the sovereign from suit had never been applied to deny a taxpayer 
all judicial remedies for his claim that the assessment of the tax was 
illegal, or to uphold an unreasonable condition imposed on the remedy 
of suing a collector when no other form of relief was provided.

Sovereignty should not be relied upon as a bar to all judicial 
remedies for illegal taxation. The doctrine of sovereignty does not, 
it is believed, prevent a collector from being sued or from being en
joined.* 238 If unreasonable conditions are attached to these remedies, 
they ought not be upheld on any theory of sovereignty. If, however, 
they are to be regarded as official, or if the remedy is expressly lim
ited to suit against the United States, neither the withdrawal of such 
remedies, nor the imposition of arbitrary conditions should be per
mitted in the name of sovereignty.

who before its constitutionality has been searched out and declared, have by 
virtue of their office collected money and paid it over. . . .”

The cases cited by the court as authorities related mainly to questions of de iure 
and de facto officers. The court did not refer to the cases previously cited in notes 
176 and 177, supra. See also, Cudahy Packing Co. v. Harrison, 18 F. Supp. 250, 
254 (N. D. 111. 1937).

238 Cf. Albers Bros. Milling Co. v. Vierhus, 80 F. (2d) 700, 701 (C. C. A. 9th, 
1935); see Cooper, The Proposed United States Administrative Court (1936) 35 
Mich. L. Rev. 193, 230; cf. Note, Limitations on the Power of States to Control 
The Jurisdiction of Their Courts (1934) 34 Col. L. Rev. 1116. See note 215, supra.

As to whether Congress may control the jurisdiction of the lower courts because 
of its control over their establishment, see Sheridan Flouring Mills, Inc. v. Cassidy, 
17 F. Supp. 598 (D. Wyo. 1937). See note 94, supra.



FEDERAL OWNERSHIP OF CORPORATIONS *
Lowe W atk in s  f  

I
EARLY HISTORY

IN THE EVOLUTION of corporations a point was reached when 
legal commentaries began to treat public corporations and private 

corporations separately. The public or municipal corporation in 
Europe developed first. Even the great English trading corpora
tions, forerunning the modern commercial giants, had an aspect 
of being public agencies in their colonization and expansionist 
schemes.* 1 It is doubtful whether the American colonies, without spe
cific authority, could create private business corporations. This was 
the prerogative of the British sovereign, exercised in practice by 
Parliament.2

Out of the common efforts of the colonists in the American Revolu
tion grew a movement for consolidation which found expression in 
the Articles of Confederation, adopted in 1781, by which the colonies 
delegated to the Confederation, known as “ The United States of 
America ” , certain powers calculated to promote the efficient trans
action of such affairs of government as concerned the common inter
ests of the states. Abundant caution was displayed in reserving to 
the states all powers not expressly delegated to the United States. The 
power to grant charters of incorporation was not specifically 
mentioned.3

The Continental Congress became the Congress of the Confedera
tion upon the effective date of the Articles of Confederation, March 1, 
1781, and on May 26th, by vote of seven of the thirteen states, it ap
proved a plan for a national banking corporation to be known as the

* This article will be concluded in the March issue of the Journal. The author 
will there discuss: VI. The position in the Legal System, VII. Taxation and 
Federal Ownership, and VIII. Economic and Political Aspects.

f  LL. B., Vanderbilt U. (1924), Ph. D., Id. (1936). Author: Federalization of 
Corporations (1935) 13 T e n n . L. Rev. 89; The End of the Gold Clause? (1933) 
9 T e n n . Const.; co-author, with Roy L. Garis, AAA-1890 Style (1935) 1 T he 
P eoples Money 209.

1 F letcher Cyc . Corp. (Perm ed. 1933) § 1.
2 Id. at § 2.
3 Not being expressly granted, this power would seem to have been precluded 

by the specific negation of implied powers. Compare Art. I, Section 8, of the 
Constitution of 1787.

261
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President, Directors and Company of the Bank of North America,4 
with a capital of $400,000. The charter was granted on December 31, 
1781, and by a sort of historical accident the United States acquired 
sixty-three and one-third per cent of the bank stock. The bank made 
loans to the government and paid dividends on its stock. The govern
ment disposed of its stock by 1783 and the bank gave up its national 
charter. Alexander Hamilton and Robert Morris were instigators 
of the bank plan as a means to combat the financial emergency 
of the country, which early in 1781 threatened the success of the 
Revolution.

After independence was established, consolidationists, whose eco
nomic interests overran state boundaries,5 encouraged the movement 
which resulted in adoption of the Constitution of 1787 strengthening 
the power of the National Government materially over certain sub
jects but still making it abundantly clear that it was to be a govern
ment of limited and enumerated powers, within which, however, it 
was to be supreme. The bill of rights contained in the first ten amend
ments protects the rights of the individual from an abuse of federal 
power and reserves to the states respectively, or to the people, all the 
powers not delegated to the Federal Government. The American doc
trine of judicial supremacy makes the Supreme Court of the United 
States the interpreter of the written Constitution of the nation. The 
judiciary is without physical power to impose its views on the execu
tive and Congress, but mutual tolerance and respect form the work
ing basis for government. Through their power to change the Con
stitution, the people may make it what they wish it to be.6 7

Where the Articles of Confederation negatived the existence of 
“ implied ” powers, the Constitution expressly authorizes Congress to 
pass all laws which are necessary and proper to carry out the spe
cifically enumerated powers.5 Here has been found the federal power 
of incorporation, which is not granted in so many words but exists in 
aid of the exertion of the specific powers. Upon this point members 
of the cabinet of President Washington held diverse opinions. Hamil
ton supported, while Jefferson and Randolph denied, the power of 
Congress to incorporate the Bank of the United States, created in 
1791 with a twenty year charter and an authorized capital of 
$10,000,000 of which one-fifth was subscribed for by the President of

4 V an  Dorn , Government Owned  Corporations (1926) 227-228.
5 See Beard, A n E conomic I nterpretation of th e  Constitution  of the  

U nited States (1914) 325.
6 See H ain es , T he A merican D octrine of J udicial Supremacy (2d ed. 1932).
7 U. S. Const. Art. I, § 8.
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the United States on behalf of the government.8 Hamilton argued 
that the only constitutional inquiry which required an answer was 
whether the corporation bore a natural relation to acknowledged ob
jects or lawful purposes of the government, and, as secretary of the 
treasury, he delighted to recite the advantages of the bank in the con
duct of the fiscal operations of the government under his charge.9

The bank was authorized to have branches in the United States but 
it took a special act of Congress in 1804 to authorize branches in 
territories or dependencies so that a branch could be located in New 
Orleans following the Louisiana Purchase in 1803. Secretary of the 
Treasury Gallatin persuaded President Jefferson to approve the act 
of 1804, despite Jefferson’s general hostility to the bank.10 Political 
considerations, the resentment of state banks, and constitutional 
scruples are assigned as the reasons why Congress refused, by the 
narrowest margin, to renew the bank charter, which expired in 1811 J1

The War of 1812 threw the nation into confusion. In August of 
1814 the British burned the public buildings in Washington and in 
November the collapse of national finances caused political leaders to 
recall the services of the Bank of the United States, with the result 
that on April 10, 1816, Congress incorporated the Second Bank of the 
United States. This time the party of strict construction surrendered 
its “ cherished constitutional principles ” 12 and supported the bank, 
whose charter was for twenty years and of whose authorized capital 
of $35,000,000 the government subscribed one-fifth. Its system of 
branches made it useful to the government and enabled it to furnish 
an extensive currency of uniform value and accommodations through
out the country; but it brought the bank into conflict with states and 
state banks.13

Efforts of some of the states to tax branches of this bank make an 
interesting chapter of legal history.14 In 1819 the Supreme Court of

8 Holdsworth and  Dew ey , T he F irst and  Second Ba n k s  of the  U nited 
States, Sen . Doc. N o. 571, 61st Cong., 2d Sess. (1910) 153. See, also, Clarke and 
Hall , Legislative and  Documentary H istory of th e  Ba n k  of the  U nited 
States (1832) 95-113.

9 Clarke and Hall , op. cit., supra, note 8 at 94-113.
10 H oldsworth and  Dew ey , op. cit., supra, note 8 at 72.
11 Id. at 97. See, also, Lau g h lin , Money , Credit, and  Prices (1931) 221.
12 Catterall, T he Second B a n k  of th e  U nited States (1903) 1.
is Id. at 376.
14 The Bank of the United States v . Deveaux, 5 Cranch 61 (U. S. 1809); 

M’Culloch v . Maryland, 4 Wheat. 316 (U. S. 1819); Osborn v . Bank, 9 Wheat. 
738 (U. S. 1825). Ryan, Nullification in Ohio (1889) 2 Ohio A rcheological and 
H istorical P ublications 393-397; Cheatham, State Sovereignty in Ohio (1901) 
9 Ohio A rcheological and  H istorical P ublications 290; Hallet, The Crowbar 
(February 8, 1936) 208 T he Saturday Evening  Post 18; Catterall, op. cit., 
supra, note 12 at 165, 182, 183, 366, 382, 383; Sioussat, Some Phases of Tennessee
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the United States declared that a tax which had been directed by the 
State of Maryland against notes issued by the Baltimore branch was 
an invalid tax on the operation of an instrument employed by the 
government of the Union to carry its powers into execution.* 14 15 * In 1824 
the Court enjoined the enforcement of an Ohio tax on branches within 
that state.18

The question of the renewal of the bank’s charter became an im
portant political issue. President Jackson successfully opposed the 
renewal, and the charter expired in 1836. The bank paid off the gov
ernment stock, secured a state charter, and operated a brief period 
longer. Thus ended the third venture in federal ownership of bank 
stock.17 If the government had owned all or a controlling amount of 
the bank stock, the hostility of President Jackson might have been 
avoided but the bank might not have been spared the resentment of 
state legislatures and state banks because of its efforts to improve the 
condition of the currency.

Thereafter the fiscal operations of the United States were conducted 
by state banks and an independent treasury system until the Civil 
War, when the national banking system was created. The national 
banks, privately owned, were chartered, by authority of Congress, 
with power to buy government bonds and issue circulating notes based 
on a deposit of such bonds with the treasury. Thus Secretary of the 
Treasury Chase sought to supplant the ill-fated greenbacks, issued to 
finance the war, with a uniform national currency and a ready-made 
market for government bonds. In 1865 the success of the system was 
made more certain when Congress levied a prohibitory tax of ten per 
cent on all state bank notes,18 the tax being subsequently upheld by 
the Supreme Court19 as distinguished from the state taxes on the 
United States Bank which it had struck down. The feature of federal 
ownership of stock in national banks did not appear until 1933 when 
the federal-owned Reconstruction Finance Corporation made capital

Politics in the Jackson Period (1908) 14 A merican  H istorical Review  63; and 
Abernethy, The Early Development of Commerce and Banking in Tennessee (1927)
14 M ississippi V alley H istorical Review  311. See, also, notes 200-204, infra.

15 M’Culloch v. Maryland, 4 Wheat. 316 (U. S. 1819).
18 Osborn v. Bank of the United States, 9 Wheat. 737 (U. S. 1824).
17 Catterall, op. cit., supra note 12 at 372-375.
18 This tax, still in effect, was apparently intended to tax the state banking 

systems out of existence. However, bank checks or “  deposit currency ” soon 
replaced bank notes so largely in ordinary business transactions that the State 
Banks, although deprived of the circulation privilege, were able to survive.

10 A divided court sustained its constitutionality in Veazie Bank v. Fenno, 8 
Wall. 533 (U . S. 1869). See 2 Cooley, Constitutional L im itations  (8th ed. 
1927) 998.



1938] Federal Ownership of Corporations 265

loans to some national banks in exchange for their preferred stock, 
authorized to be issued for this purpose.20

In the early days transportation by water was probably the most 
accepted method and some early American statesmen doubted the exis
tence of federal power to provide roads and bridges, except in con
nection with military operations. Congress had power, however, to 
regulate interstate commerce and to maintain post-roads. The Cum
berland or National Road was built by the United States and the gen
eral increase in land transportation which followed the westward ex
pansion of the country and the invention of steam locomotives and 
railroads led to the conclusion that Congress has plenary power over 
the whole subject. Plans for a transcontinental railroad, privately- 
owned, materialized during the Civil War and the authority of Con
gress to grant charters exercisable in the territories of the United 
States was supplemented, together with financial aid by the govern
ment, with the free exercise of a wider power “ much to the general 
satisfaction, in the creation of the vast system of railroads connecting 
the East with the Pacific, traversing states as well as territories, and 
employing the agency of state as well as federal corporations.” 21

It was soon established that Congress had authority under the Con
stitution to construct or to authorize individuals to construct national 
highways and bridges. The North River Bridge Company, a privately 
owned company incorporated by Congress in 1894 to bridge the Hudson 
river from New York to New Jersey, was obliged to condemn land in 
New Jersey for an approach. The owner in vain protested in the 
Supreme Court of the United States that Congress lacked the power 
to create the corporation or to endow it with the power of eminent 
domain.22

By this time it was fairly well settled that whatever activities Con
gress had constitutional capacity to engage in it might pursue through 
the agency of a privately-owned corporation, and that the government 
could own stock in a corporation by means of which to exert consti
tutional powers.

It was, however, not until 1904 that the United States again owned 
a controlling interest in any corporation. The government had once 
before been a majority stockholder— in the Bank of North America 
in 1791-1793. It is believed to have owned no stock in a corporation 
since 1836, when the charter of the Second Bank of the United States 
expired.

The acquisition by the United States during 1904-1905 of the entire 
capital stock of the Panama Railroad Company furnishes the first

20 See note 218, infra, dealing with State taxation of this stock.
21 California v. Central Pacific Ry., 127 U. S. 1, 39 (1888).
22 Luxton v. North River Bridge Co., 153 U. S. 525 (1894).
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illustration of federal ownership of a corporation operating under a 
state charter. This company, which performs its functions far from 
Continental United States, was incorporated in 1849 by private in
corporators under the laws of the State of New York. In 1855 it 
opened its lines from ocean to ocean across the Isthmus of Panama, 
being the first American transcontinental railroad. It continued under 
private operation until acquired by the United States in 1904, since 
which time it has been owned and operated by the United States. It 
maintains a steamship line between the canal zone and New York 
which began over forty years ago, a railroad system of approximately 
145 miles, a commissary system, and a number of other ancillary ser
vices. The railroad and the Panama Canal, which is operated as an 
unincorporated department of the government, are aids to national 
defense and interoceanic transportation.23 A few years after acquir
ing the Panama Railroad Company, the United States became inter
ested in Alaskan railroads.24

II

RECENT DEVELOPMENTS

The chronology of federal ownership is interrupted briefly at this 
point so as to note several angles from which the federal control 
of private corporations has been approached.

1. In an effort to make the practices of business and industrial 
corporations conform to the standards set by government, Congress 
created the Interstate Commerce Commission in 1887, and empowered 
it to regulate the rates and services of railroads engaged in interstate 
commerce. Through the Sherman Anti-Trust Act of 1890, the Clay
ton Act, and the Federal Trade Commission Act of 1914, Congress 
sought to extend federal regulation to cover competitive business 
practices in interstate commerce. The National Industrial Recovery 
Act of 1933 was another step in this direction. The federal power 
is now exercised more widely over interstate carriers and communi
cations.

2. Parallel with this regulation ran a movement to provide a 
federal incorporation law, either voluntary or compulsory, for cor
porations engaged in interstate commerce.25 This movement has never

23 See D im ock , Government-Operated E nterprises in  th e  Pa n a m a  Can al  
Zone (1934); V an  Dorn, Government Owned Corporations (1926); and Moody, 
Man u al  of I nvestm ents (1937).

24 See P ersons, Government E xperimentation  in  Business (1934) 121-122; 
38 Stat . 305, c. 37 (1914), 48 U. S. C. § 301 (1934); 31 Ops. A tt ’y  Gen . 597 
(1915); Ballaine v. Alaska Northern Ry., 259 Fed. 183 (C. C. A. 9th, 1919).

25 See Rep. F ed. T rade Com ., Se n . Doc. No. 92, Part 69-A 70th Cong., 1st Sess. 
(1927), Compilation of Proposals and Views for and Against Federal Incorpora-
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been translated into actual legislation, but it took on new life when 
the National Industrial Recovery Act was declared unconstitutional.2*'

3. Congress developed a practice of granting special charters to 
various societies and organizations, including railroad, canal and navi
gation companies, patriotic or war organizations, and a number of 
educational, religious, fraternal, charitable and social organizations, 
musical, horticultural and dramatic societies.* 26 27 It may be difficult to 
see what functions of the Federal Government are served by some such 
organizations. Congress is, however, the local legislature for the Dis
trict of Columbia and may create corporations in that capacity. It is 
also possible that it may grant national charters to “ general welfare ” 
corporations. Incidentally, the Constitution forbids any federal legis
lation respecting the establishment of a religion.

4. The Federal Reserve Banks set up in 1913 attracted private 
capital and did not need government financial support. Membership 
in the Federal Reserve System was compulsory for national banks, 
optional for state banks. Congress authorized the Federal Reserve 
Board by special permit to grant to national banks applying therefor, 
when not in contravention of state or local law, the right to act as 
trustee, executor, administrator, or registrar of stocks and bonds 
under rules prescribed by the board. Theretofore, these fiduciary 
operations had been the peculiar functions of the state banks or trust 
companies. In the Supreme Court of Michigan a state bank in Michi
gan successfully challenged the right of a national bank to exercise 
this new power but the Supreme Court of the United States held that 
while the new banking function, standing alone, might be beyond the 
power of Congress to authorize, “ if such business was appropriate 
or relevant to the banking business, the implied power was to be 
tested by the right to create the bank and the authority to attach 
to it that which was relevant in the judgment of Congress, to make 
the business of the bank successful.” 28

5. The Federal Land Banks, established in 1917, were intended to 
operate with private capital but because of their temporary failure to 
attract such capital the United States bought and for a while owned 
practically the entire initial capital stock. These banks were au
thorized to make loans to farmer-composed associations which in turn

tion or Licensing of Corporations; T ugwell, T he I ndustrial D iscipline  and the 
Governmental A rts (1933) 201-202; and Schnell, Federally Owned Corporations 
and Their Legal Problems (1936) 14 N. C. L. Rev. 248-249.

26 Watkins, Federalization of Corporations (1935) 13 T e n n . L. Rev. 89.
27 Jameson, Incorporation by the United States (1927) 13 A. B. A. J. 624.
28 First National Bank v. Fellows, 244 U. S. 416 (1917). See, also, Arizona v. 

California, 283 U. S. 423 (1930), dealing with the Boulder Dam Federal navigation 
and electric power projfect, for a somewhat similar application of this principle, 
and Ashwander v. Tennessee Valley Authority, 297 U. S. 288 (1936).
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were to lend only to farmers on first mortgages. They were au
thorized to issue bonds. In a suit which raised the question whether 
the creation of these banks was within the constitutional capacity of 
Congress, the Supreme Court of the United States sustained the 
validity of their creation.29 What seemed to save them was that the 
court found that they aided in the conduct of the government’s fiscal 
affairs through their power to receive deposits of public moneys and 
to purchase government bonds.

The United States entered the Great War with little experience in 
the ownership and operation of corporations beyond its limited ex
perimentation in the fields of banking and transportation. The gov
ernment-owned corporation, however, was a recognized administra
tive unit. Its wide use awaited the pressure of circumstances con
nected with the war.

During the year 1917 the United States Shipping Board Emergency 
Fleet Corporation was formed in the District of Columbia.30 In 1927 
its name was changed to United States Merchant Fleet Corporation.31 
It was the first of the war corporations formed and the last to be 
liquidated. Fear of a shortage of wheat and resulting high prices led 
to the incorporation in Delaware on August 14, 1917, of the Food 
Administration Grain Corporation, the first federal-owned corpora
tion chartered, by executive order of the President, under state law. 
In 1919 the name was changed to United States Grain Corporation. 
In 1920 it was ordered to liquidate and dissolve under Delaware 
statutes.32

In the year 1918 five new federal-owned corporations were formed.33 
The War Finance Corporation was created by direct act of Congress, 
April 5, 1918, to insure that essential war industries would not suffer 
for credit because of heavy government borrowing. In July of 1918 
the United States Housing Corporation was organized under the laws 
of the State of New York tee correct the shortage of housing for in
dustrial workers. In 1919 it began its liquidation. Its property then 
was extensive and consisted of houses, apartments, stores, schools and

20 Smith v. Kansas City Title & Trust Co., 255 U. S. 180 (1921).
30 See, V an  Dorn, Government Owned Corporations (1926) c. 3; P ersons, 

Government E xperimentation  in  B usiness (1934) 143-144, 152-159, 203; Beck , 
Our W onderland of Bureaucracy (1932) 132-135; remarks of Senator Under
wood, 55 Cong. Rec. 5349; United States Shipping Board Merchant Fleet Corp. v. 
Harwood, 281 U. S. 525 (1930).

31 44 Stat . 1083 (1927), 46 U. S. C. § 810a (1934).
32 See V an  Dorn, Government Owned  Corporations (1926) c. 4; and Beck , 

Our W onderland of B ureaucracy (1932) 135.
33 The War Finance Corporation, the United States Housing Corporation, the 

United States Sugar Equalization Board, Inc., The United States Spruce Pro
duction Corporation and The War Trade Board of the United States Russian 
Bureau, Inc. See V an  Dorn, Government Owned Corporations (1926), passim.
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other buildings. On July 31, 1918, the United States Sugar Equaliza
tion Board, Inc., was incorporated under the laws of the State of 
Delaware and was a very active agent in the economy of supply and 
the stability of price in the face of a sugar shortage during and im
mediately following the war. On August 20, 1918, the United States 
Spruce Production Corporation was formed under the laws of the 
State of Washington for the purpose of increasing the output of air
craft lumber. After the armistice came, the corporation began to liqui
date. A few weeks before the armistice, the War Trade Board of the 
United States Russian Bureau, Inc., was incorporated in the State of 
Connecticut with a comparatively small capital to be used in sending 
supplies to Russia and Siberia.

Three things may be noted in connection with these war-time cor
porations: (1) the great extent of the government’s investment in 
and experimentation with the corporate form of agency; (2) the fact 
that there was also a contemporaneous expansion of other types of 
administrative units. The railroads of the nation, for instance, were 
operated by an individual agent of the President of the United States 
with the title of Director-General; (3) the fact that the constitutional 
foundations of these corporations apparently went without serious 
challenge.34

Several years elapsed after the armistice before the creation of 
another federal-owned corporation. On the basis of experience with 
the corporate form of agency in the conduct of commercial functions, 
Congress in 1923 created a system of twelve Federal Intermediate 
Credit Banks as a permanent institution to continue certain agricul
tural credit facilities which had been temporarily supplied by the War 
Finance Corporation.35

After the termination on March 1, 1920, of the federal war-time 
control of transportation, Congress directed the transfer to the Sec
retary of War, for operation under his supervision, of all boats, barges, 
tugs and certain other transportation facilities on the inland, canal, 
and coastwise waterways acquired by the United States. On June 3, 
1924, Congress created the Inland Waterways Corporation, which un
dertook the operating duties theretofore discharged by the Secretary 
of War. The objective of this corporation has been to demonstrate 
the feasibility of cheap inland water transportation as a means to 
encourage private enterprise to revive this type of transportation. 
The transfer of its property to private owners upon the development

34 It is suggested that a declaration of war converts the American Government 
overnight into a dictatorship to be managed with the technique of Fascism. See 
Com m ons, I nstitutional E conomics (1934) 883-884.

35 42 Stat . 1454 c. 252 § 201a (1923), 12 U. S. C. § 1021 (1934); V an  Dorn, 
Government Owned Corporations (1926) c. 8 ; Beck , Our W onderland of 
Bureaucracy (1932) 136.
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of a favorable opportunity was the declared purpose of Congress in 
creating it. Congress also declared that while it sought to develop 
inland waterway transportation it also desired to foster and preserve 
rail transportation and to this end it delegated to the Interstate Com
merce Commission the duty of keeping rail and water rates balanced 
so as to encourage water transportation and yet preserve rail trans
portation. This corporation is still actively operating barge lines.

From 1924 to 1929 the intervention of government in business was 
rather unwelcome except perhaps by some farm and other groups 
which desired special treatment. As well as a war, an economic de
pression tends to multiply the activities of the National Government. 
The economic dislocations which began to be visible in 1929 spawned 
more federal-owned corporations than had appeared in the whole 
previous history of the nation. The Hoover Administration contrib
uted the Cotton Stabilization Corporation, the Grain Stabilization Cor
poration, the great Reconstruction Finance Corporation, enlarged by 
the succeeding administration, and the basis of the Home Owners’ 
Loan Corporation of the Roosevelt Administration.

The activities of the many federal-owned corporations created dur
ing the Roosevelt Administration are so contemporary 36 that they 
should not require more consideration than may be given to them 
incidentally in the next section dealing with the constitutional founda
tions of federal-owned corporations.

Ill

CONSTITUTIONAL STATUS

A rough classification of federal-owned corporations would include:
1. Those concerned with the fiscal operations of the government;
2. Those concerned with national defense and war;
3. Those which are simply spending or relief agencies of the

government;
4. Those which are at least partly self-sustaining economic enter

prises;
5. Those combining some of these functions.37

FISCAL OPERATIONS

1. A concern or connection with the fiscal operations of the gov
ernment appears to afford some constitutional basis for the existence 
and activities of a federal-owned corporation. The early experiments * 87

36 See Atwood, The New Deal Corporate Maze (October 26, 1935) 208 T he 
Saturday Evening  Post 23.

87 Grouping by function is suggested by Culp, Creation of Government Corpora
tions by the National Government (1935) 33 M ic h . L. Rev. 473.
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with federal ownership of bank stocks demonstrated this fact. In 
upholding the system of Federal Land Banks as within the consti
tutional creative power of Congress, the Supreme Court of the United 
States, first, significantly emphasized that Congress had authorized 
them to serve as depositories of federal funds and to purchase federal 
obligations and secondly, waved aside the argument that the main 
purpose of the banks was the making of farm loans in competition 
with private lenders.38

The implications of this decision would be startling if it means that 
some minor and unimportant connection with federal fiscal operations 
will validate a federal-owned corporation. May Congress legalize its 
creation of an ordinary manufacturing or mercantile corporation by 
merely permitting it to invest its surplus funds in government bonds? 
Is not a substantial and real connection with federal fiscal powers 
necessary? 39

In the group of corporations, federally owned or incorporated, con
nected with the fiscal affairs of the government or with banking and 
credit operations will probably be found the most varied list of cor
porations. The Reconstruction Finance Corporation, the Home Own
ers’ Loan Corporation, their subsidiaries, other corporations con
cerned with agricultural or commodity credit, and the Federal Deposit 
Insurance Corporation are within this classification. The system of 
Federal Reserve Banks, National Banks and Federal Credit Unions 
illustrate such corporations operating under private ownership.

NATIONAL DEFENSE AND WAR

2. In the prosecution of war and in national defense the National 
Government undoubtedly has a wide choice of means and may meet 
extraordinary conditions with extraordinary remedies, although the 
Supreme Court steadfastly insists that constitutional limitations are 
not suspended nor the character of the American government changed 
by emergency conditions.40 In an emergency a wider range of experi
mentation passes temporarily unchecked, however, than might go 
unopposed in more normal times.

John R. Commons recently observed that under the Constitution of 
the United States the American government is converted overnight 
into a dictatorship by a declaration of war. By suspending the writ of 
habeas corpus the executive can abrogate the judiciary. In the crea
tion of a War Industries Board, a Grain Corporation, a Shipping

88 Smith v. Kansas City Title and Trust Co., 255 U. S. 180 (1921). See, also, 
Ashwander v. Tennessee Valley Authority, 297 U. S. 288 (1936).

89 Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 354- 
356, raises this question.

40 Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935).
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Board, a War Finance Corporation he sees a ministry of corpora
tions appointed by the dictator during a temporary abdication of 
Congress— in short, he says, “ We already have the technique of 
Fascism.” 41

The war-time corporations used by the Wilson Administration may 
all have been based on sure constitutional foundations. It is hard to 
believe that any congenital incapacity prevents the government from 
using means necessary and proper for its self-preservation. But this 
is not to say that the activities of such corporations may fail even “ to 
bear some reasonable relation to the government’s functions of prose
cuting war or providing for the national defence.” 42

SPENDING OR RELIEF AGENCIES

3. Before the decision of the Supreme Court declaring invalid the 
processing tax provided under the Agricultural Adjustment Act,43 
there had been a growing disposition to conclude that the spending 
power of Congress in its own conception of the general welfare could 
not be challenged by taxpayers or courts. It now appears that the man
ner in which Congress spends may control the validity of its spending 
and that Congress may not exceed its constitutional bounds by a pur
chase of the reserved powers of the states or of the people. This deci
sion, however, set at rest the age-old controversy over the spending 
power. It decided that Hamilton and Story correctly interpreted the 
spending power as a distinct and separate power and that Madison 
incorrectly considered it as limited to, dependent upon, and exactly 
coterminous with the other specifically enumerated powers.44

If Congress may spend where it cannot otherwise legislate, then a 
federal-owned corporation which is really a charitable institution or 
spending agency of the government may operate free from judicial 
restraint. It is still true, however, that in spending money in a par
ticular way the corporation, as well as any other administrative unit, 
may lay itself open to legal attack by individuals or corporations 
affected by its activities and in a position to make the attack.

PARTLY SELF-SUSTAINING ENTERPRISES

4. Supposedly self-sustaining economic enterprises might be carried 
on by several classes of federal-owned corporations. One would be 
concerned with functions of banking and credit connected with the 
fiscal operations of the government. Another would be concerned with

41 Com m ons, I nstitutional E conomics (1934) 883-884.
42 Culp, Creation of Government Corporations by the National Government 

(1935) 33 M ic h . L. Rev. 473, 492.
43 See United States v. Butler, 297 U. S. 1 (1936).
44 Ibid.
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the power of Congress to maintain post-offices and post roads. Still 
another would be concerned, perhaps, with the power of Congress to 
regulate interstate and foreign commerce. Assume the power of the 
Federal Government, upon whatever constitutional basis, to engage 
in a particular enterprise and the power to use a corporate agent 
follows as an incident.

To any suggestion that there is no constitutional basis for Federal 
Socialism whereby the United States may engage in commercial func
tions or in “ proprietary ” business some one is apt to reply with an 
air of finality that the Federal Government operates the parcel post, 
railroads, and banks. But this is not a satisfactory answer in all cases 
for Congress has express power to maintain post-offices and post roads. 
This power may enable the United States to operate railroads to trans
port mail (as well as troops and war supplies). Having this power, 
may not the government railroad engage generally in the railroad 
business, hauling passengers and freight, so as to round out a com
plete railroad business under the same theory under which the Supreme 
Court decided that national banks can act as fiduciaries? 45 The power 
of the Federal Government to engage in the banking business results 
from its fiscal powers: coinage, taxation, and borrowing money.

Does the constitutional power in Congress to “ regulate ” interstate 
and foreign commerce authorize the Federal Government to “ operate ” 
the means of transportation and communication in such commerce? 
Or does the word “ regulate ” imply that the physical facilities must 
remain in private hands? Suppose that the power to “ regulate” can 
in the ultimate sense be successfully exerted only by having the gov
ernment itself become an entrepreneur. Apparently the United States 
may build, or incorporate railroad companies to construct, interstate 
railroads, and there is a tendency even on the part of the courts to 
treat the railroads of the country as an interrelated system.46 Con
gress may create corporations to construct bridges to accommodate 
interstate commerce by land,47 and may authorize the construction of 
dams in navigable streams for the accommodation of interstate com
merce by water.48 Through the Inland Waterways Corporation, fed
eral-owned, the Federal Government is actively operating barge lines, 
and government operation of ocean-going vessels during and since the 
World War is a familiar story.

45 First National Bank v. Fellows, 244 U. S. 416 (1917). See, also, Arizona v. 
California, 283 U. S. 423 (1930), and Ashwander v. Tennessee Valley Authority, 
297 U. S. 288 (1936).

49 See Thurston, Government Proprietary Corporations (1935) 21 V a . L. Rev. 
354, 358.

47 Luxton v. North River Bridge Co., 153 U. S. 525 (1894).
48 Arizona v. California, 283 U. S. 423 (1930). Also see Ashwander v. Tennessee 

Valley Authority, 297 U. S. 288 (1936).
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However, if constitutional capacity to operate the means of trans
portation in interstate and foreign commerce be established or as
sumed, it does not of necessity follow that the United States may under
take indiscriminately the production and distribution of goods and 
services through federal-owned corporations or otherwise.49 Even if 
the Federal Government may operate whatever industry it may regu
late, it must be noted that not every business is subject to federal 
regulation.* 60 It is doubtful whether Congress may provide for volun
tary or compulsory federal incorporation or licensing of ordinary mer
cantile and manufacturing corporations transacting business across 
state lines, where there is no element of government ownership.61 
While the nationalization of coal mines is almost as freely advocated as 
is the nationalization of railroads, its realization will require either the 
judicial acceptance of the doctrine that whatever remotely affects the 
“ stream ” of interstate commerce is subject to federal regulation, or 
a revision of the Constitution.

VARIOUS COMBINATIONS

5. A single federal-owned corporation may combine functions which 
make its classification difficult. The regional planning entrusted to 
the Tennessee Valley Authority is illustrative. Here in combination 
are powers over flood control, soil conservation, navigation, hydro
electricity, nitrates, and industrial and agricultural development.62 
The Public Works Emergency Housing Corporation has broad charter 
power to engage in many activities incidental to its low-cost housing 
and slum clearance projects.63 The Federal Subsistence Homesteads 
Corporation was designed as an agency of development and relief as 
well as a self-sustaining enterprise.64 The Federal Surplus Relief Cor

49 A national corporation would probably have to bear some reasonable relation 
to some federal governmental function.

60 Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935). See Swift 
and Co. v. United States, 196 U. S. 375 (1905), and Stafford v. Wallace, 258 U. S. 
495 (1922). Cf. Chicago Board of Trade v. Olsen, 262 U. S. 4 (1923), and Hill v. 
Wallace, 259 U. S. 44 (1922). See, also, Thurston, Government Proprietary Cor
porations (1935) 21 V a . L. R ev. 354, 358-359.

61 See Rep. F ed. T rade Com ., Sen. Doc. No. 92, part 69-A, 70th Cong., 1st Sess. 
(1927) for compilation of views and proposals on the subject of federal incorpora
tion.

52 48 Stat . 59 (1933), 16 U. S. C. c. 12A (1934). On the advantages of the 
governmental corporation as a mechanism to meet regional needs, see R eport of 
the  President ’s Committee on A dministrative Managem ent (1937) 39; and the 
article by Wehle, Government-Controlled Business Corporations in America and 
Europe (1935) 10 T ulane L. Rev. 94, 100-101.

63 See the excerpt from the charter, Culp, Creation of Government Corporations 
by the National Government (1935) 33 M ic h . L. R ev. 473, 484-485.

34 Id. at 482-483.
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poration has a combination of powers. Among other things it may 
process and deal in surplus agricultural products to equalize the prices 
of farm products with those of other commodities or distribute farm 
products to the unemployed.'6 Some of the manifold powers entrusted 
to a single such corporation at one time or another may exceed the 
constitutional capacity of the United Stgjes. The use of state charters 
may also be productive of confusion as to the authorized powers of 
such corporations.68

Whenever the Federal Government undertakes to operate through 
a new federal-owned corporation it may face the necessity of debat
ing its powers in court and of showing cause why it should be allowed 
to proceed. Such is the effect of a written constitution and judicial 
supremacy.67 A belief that only the United States may question the 
right of the corporation to exercise its powers 68 is supported to some 
extent by the difficulty which confronts a state or taxpayer seeking 
to challenge its powers.69 But, in the practical operation of these cor
porations, new ways of effectively challenging their constitutional bases 
may be discovered by private litigants.

Attacks on the federal housing projects and the electrification pro
gram undertaken by federal-owned corporations are illustrative. Even 
if congressional appropriations for housing cannot be enjoined, their 
expenditure for real estate offers a landowner an opportunity to see 
whether such a public use for the land exists as will support condemna
tion proceedings.* 56 * 58 * 60 61 However, the government might offer a high 
enough price to overcome the owner’s objections to a sale. Thus, 
courts and constitutionalism may offer little comfort to the strict con
structionists in this connection. The electrification program has pro
duced some interesting and important litigation and some questions 
which are yet undetermined.81

In the performance of federal functions the United States may use 
corporate agents, privately owned as well as government-owned. The 
definition of federal functions is a work of constitutional interpreta
tion which belongs to the Supreme Court of the United States. The 
people may revise the Constitution if judicial interpretation of it ob
structs an activity which a constitutional majority of the people de-

“  Id. at 480-482.
56 See the section in Part IV on “ The Grant of Corporate Powers,”  where 

this point is discussed at some length.
67 See H a in e , T he A merican Doctrine of J udicial Supremacy (1932).
68 See F letcher Cyc . Corp. (Perm. ed. 1933) §§ 2336 and 3507.
58 Frothingham v. Mellon, and Massachusetts v. Mellon, 262 U. S. 447 (1922).

Compare United States v. Butler, 297 U. S. 1 (1936).
60 This question is pertinent because of the Fifth Amendment.
61 In Ashwander v. Tennessee Valley Authority, 297 U. S. 288 (1936), the 

Supreme Court settled some of these questions.



276 T he Georgetown Law  Journal [Vol. 26

sires that the Federal Government shall undertake. Uncertainties of 
interpretation, changing conditions, and the amenability of the Con
stitution to revision, frustrate efforts to predict with accuracy what 
governmental economic activities may be engaged in or what federal- 
owned agencies may conduct them. Constitutionalism in one sense 
may be called an illusion. Nevertheless, while there may not be many 
constitutional impediments to experimentation by the states with 
public ownership,62 federal ownership in many aspects seems to lack 
firm constitutional foundations.63

IV
THE GRANT OF CORPORATE POWERS

A federal-owned corporation may be created:
1. Directly by special act of the Congress acting as the national

legislature,64
2. By executive order authorizing the use of the incorporation

law of the District of Columbia provided by the Congress 
acting as the local legislature for the District,

3. By executive order providing for incorporation under the laws
of one of the states,

4. By the acquisition by the United States of outstanding stock
of an existing private corporation.65 

Each of these methods has been used. In every instance, however, 
it seems essential that Congress either specifically or in general terms 
shall have authorized the existence of the corporation.66 * 68

SPECIAL ACT OF CONGRESS
1. Congress has never provided a general federal incorporation law 

even for private corporations. The national banking laws, the China

62 Green v. Frazier, 253 U. S. 233 (1920); Ohio v. Helvering, 292 U. S. 360 
(1933). Black, Socialism and the Constitution (1933) 28 III. L. Rev. 313. Cf. 
Williams v. Standard Oil Co. of La., 278 U. S. 235 (1929) and New State Ice Co. v. 
Liebmann, 285 U. S. 262 (1932), limiting the classes of business affected with a 
public interest; but see other decisions sustaining the state regulatory power.

63 Ashwander v. Tennessee Valley Authority, 297 U. S. 288 (1936), sustaining 
certain federal activities but recognizing the limited nature of federal powers as 
compared with state powers.

64 Use of federal charters wherever possible is suggested by the Report of the 
P resident ’s Committee on A dministrative Managem ent (1937) 40.

65 Thurston, Government Proprietary Corporations (1935) 21 V a . L. Rev. 351,
369, suggests that a corporation might be created to engage in the generation o f  
electric energy at dams erected on an international waterway, or to engage in 
international exchange or monetary operations, under a treaty providing fo r
directors appointed by the signatory nations.

68 Id., at 364.
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Trade Act of 1922, and the Federal Credit Union Act of 1934 consti
tute the nearest approaches to a general incorporation law for private 
corporations.87 The direct organization by Congress of a federal- 
owned corporation requires a special act.

Although direct incorporation by Congress might seem to be the 
most desirable way to create a federal-owned corporation, several ob
jections may be raised to it: (1) it might be burdensome for Congress 
to be obliged to write into every special act, organizing a federal-owned 
corporation, a detailed recital of powers, privileges, and reserva
tions; 68 (2) amendments to the charter could be made only by later 
legislation required to go through the same formalities as any other 
legislation and to receive approval by the president, however trifling 
the desired changes might be,* 68 69 a condition which would not only in
crease the work of Congress but would subject the corporation to 
attack by hostile Congressmen and, in limiting the corporation’s free
dom from legislative interference, would deprive the corporation of 
one of the advantages which it is said to have over the conventional 
types of administrative units; and (3) the work of the federal courts 
would be increased and the creation of an additional supervisory fed
eral bureau might be necessary.70

These are some of the objections to the creation of each federal- 
owned corporation by a special act of Congress. Against them it may 
be said (1) that because of the wide differences in corporate pur
poses and because experimentation with the corporate administrative 
agency is not sufficiently advanced, a present attempt to form a gen
eral incorporation law is hardly justified, (2) that it is unlikely that 
federal-owned corporations will soon exist in sufficient numbers to 
overwhelm Congress with the drafting of their separate charters,71 
and (3) that it may be salutary to have Congress closely supervise any 
fundamental changes in the charters or purposes of such corporations.

Nevertheless, the federal-owned corporate agent is now familiar 
enough so that certain guiding principles may be followed in granting 
the corporate powers.72 (1) The competitive and comparative status 
of a federal-owned corporation relative to private corporations should 
clearly express the policy of the government, whatever that policy

07 Watkins, Federalization of Corporations (1935) 13 T e n n . L. Rev. 89. See 
Schnell, Federally Owned Corporations and Their Legal Problems (1936) 14 N. 
C. L. Rev. 238, 248.

68 Jameson, Incorporation by the United States (1927) 13 A. B. A. J. 624.
69 Ibid.
70 Ibid.
71 See V an  Dorn, Government Ow ned  Corporations (1926) 283.
72 Ibid. See also the R eport of the  President ’s Committee on A dministrative 

M anagem ent (1937) Section E.
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may be. (2) The use of restrictions which would not serve the public 
interest, but would unduly straitjacket a corporation, should be 
avoided.73 (3) In constructing the growing body of new law concern
ing federal-owned corporations the courts should be assisted by clear 
statements of legislative purposes and intentions. This would avoid 
the slow and perhaps unsatisfactory process of having uncertainties 
cleared up only as individual controversies are presented to the courts 
for determination on the basis of precedents and analogies.74

Congress might find it advisable (1) to avoid divided responsibility 
in the voting power of the government’s stock, (2) to give the managers 
of a corporation considerable discretion in the exercise of corporate 
powers, but without such vagueness as would permit an undesirable 
expansion of activities, (3) to define the legal status of the corpora
tion in its commercial functions, where it is competitive with private 
industry, and (4) to define the status of the corporation with respect to 
state, local and federal taxation and state and local regulation under 
the police power.75

INCORPORATION IN DISTRICT OF COLUMBIA BY EXECUTIVE ORDER

2. Acting as the local legislature for the District of Columbia, Con
gress has created both private and federal-owned corporations. Such 
corporations lack the characteristics of a truly national corporation 
created by Congress acting as the national legislature, which is con
sidered as a “ domestic ” corporation throughout the United States.76 
It is worthy of note that the more recently created federal-owned cor
porations have been incorporated more often by direct act of Con
gress or under state law than in the District of Columbia. Compared 
with state incorporation of a federal-owned corporation, use of the 
laws of the District of Columbia seems to offer little, if any, advantage 
beyond the avoidance of overlapping jurisdiction.77

INCORPORATION UNDER STATE LAW BY EXECUTIVE ORDER

3. In 1904 the United States bought the stock of the Panama Rail
road Company, which has existed continuously since 1849 under a

73 See V an  Dorn, Government Owned Corporations (1926) 284.
74 Field, Government Corporations: A Proposal (1935) 48 Harv. L. Rev. 775.
70 See V an  Dorn , Government Owned Corporations (1926) 283-284.
76 It is for this reason that incorporation in the District of Columbia offers no 

simplification of the present system of state incorporation in connection with 
private corporations. See Watkins, Federalization of Corporations (1935) 13 
Te n n . L. Rev. 89.

77 See V an  D orn, Government Owned Corporations (1926) 282-283; and 
D im ock , Governm ent-O perated E nterprises in  th e  Pa n a m a  Can a l  Zone (1934) 
193-194.
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charter granted by the State of New York to private incorporators.78 
Since 1904 the Federal Government has made frequent use of state 
incorporation laws in creating federal-owned corporations, sometimes 
formed by executive officers acting under Congressional authority to 
use or create “ any agency ” necessary to effectuate the declared policy 
of Congress.79 By practical construction such wide authority is thought 
to authorize use of the corporate agent, although its amenability to 
legal process at the instance of creditors may, in effect, subject the 
United States to legal liability.80 The custom is for the president to 
designate federal officials who apply for a charter under state law, 
become directors of the corporation, and hold and vote its stock in 
the name and for the benefit of the United States, by which its capital 
is supplied.

State-chartered corporations, even when privately owned, may act 
as intrumentalities of the Federal Government under valuable federal 
franchises. The Supreme Court approved this procedure in connec
tion with the construction of transcontinental railroads.81 Within 
certain limits a state and the Federal Government may each aid the 
enforcement of the laws of the other.82 It is questionable, however, 
whether under its “ implied ” powers the Federal Government may 
create national agencies under state law, especially if the purpose is 
to borrow the reserved power of the state so as to escape limitations 
on its own power.83

In exercising control over a state-chartered federal-owned corpora
tion the Federal Government may be handicapped because of the 
double nature of the corporation as the creature of the state and the 
agent of the United States. This difficulty might manifest itself in 
connection with efforts of the Federal Government to change the

78 Dim o ck , Government-Operated E nterprises in  th e  Pan a m a  Can al  Zone
(1934) passim. See, also, Moody’s Man ual  of I nvestm ents , Steam  Railroads 
(1937).

79 Culp, Creation of Government Corporations by the National Government
(1935) 33 M ich . L. R ev. 473-474.

80 Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 351, 
365-367.

81 See California v. Central Pacific Ry., 127 U. S. 1 (1888).
82 Cf. Gilbert v. Minnesota, 254 U. S. 325 (1920), and Knickerbocker Ice Co. v. 

Stewart, 253 U. S. 149 (1920). See, also, Thurston, Government Proprietary 
Corporations (1935) 21 Va. L. Rev. 350, 367.

83 Although, theoretically, federal powers may not thus be increased and the 
corporate powers may not exceed those intended by Congress, the difficulty of de
fining the end of one set of powers and the beginning of the other set might mean 
in practice that the corporation would use all its powers under its State charter. 
See Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 350, 
367, 369.
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powers and liabilities of a corporation.84 It is also to be remarked that 
through their incorporation laws or constitutions most states reserve 
to themselves the right to alter, amend, or repeal any charter of incor
poration granted by the state.85 86 If the executive department was so 
minded it might refuse to vote the stock of a state-chartered federal- 
owned corporation as directed by Congress, and it is not entirely clear 
how the will of Congress could then be enforced.88

Direct incorporation by Congress would help to prevent the “ freez
ing ” of legislative policy by corporation managers, and would remove 
many causes of possible friction between the Federal Government and 
the states over such subjects as domestication, taxation, regulation, 
and dissolution.

An advocate of state rights may seem inconsistent in urging that 
federal-owned corporations be incorporated by Congress, because a 
state would have more control over a federal-owned corporation which 
it had incorporated than over one which Congress had incorporated. 
But he would forego this advantage in order to avoid having the re
served power of the state made available to the Federal Government.87

One writer on the subject suggests that there has been too little 
conscious planning in the organization and use of the various federal- 
owned corporations. He recommends the need for a more adequate 
statutory basis dealing with the more important phases of organiza
tion, control, powers, finances, relationship in the government, and 
the more troublesome phases of substantive law involved in the opera
tion of federal-owned corporations. To this end it is proposed that 
a careful study by a Congressional Committee might give the clearer 
understanding of the role to be played by these corporations which 
may be necessary to an orderly development of this branch of law 
and government.88

84 See D im ock , Government-Operated E nterprises in  the  Pa n a m a  Can al  
Zone (1934) 193. The R eport of the  President ’s Committee on A dministrative 
Managem ent (1937) 40, in connection with governmental corporations states: 
“ There is grave question as to the advisability of the continued use of State char
ters by the Federal Government and further study of this problem is recommended.”

85 The practice grew up after the decision in Dartmouth College v. Woodward, 4 
Wheat. 518 (U. S. 1819), holding that a state charter of incorporation was a con
tract between the state and the incorporators protected, by the Federal Constitu
tion, from impairment by the state. Generally, as illustrative of the possible 
confusion incident to the use of state charters for federal agencies, see Ames v. 
Kansas, 111 U. S. 449 (1883); Pacific R. R. Removal Cases, 115 U. S. 1 (1884); 
California v. Central Pacific R. R., 127 U. S. 1 (1888); Thomson v. Union P. R. R., 
9 Wall. 579 (U. S. 1869). See, also, V an  Dorn, Government Owned  Corporations 
(1926) 282.

86 V an  Dorn , Government Owned Corporations (1926) 277-278.
87 See Field, Government Corporations: A Proposal (1935) 48 Harv. L. Rev. 775, 

789, 796.
88 Id. at 796. See the recommendations made by the Report of th e  President ’s 

Committee on A dministrative M anagem ent (1937) 41.
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GOVERNMENT THROUGH CORPORATIONS

The competitive commercial functions undertaken by some of the 
federal-owned corporations have frequently been commented on and 
have aroused some opposition in private business circles which fear to 
see the government moving towards wider government ownership or 
national socialism. However, it is rather against the supposed trend 
to socialism than against the federal-owned corporation as the unit 
of administration that most objections are raised.89

The federal-owned corporation is suggested as the logical unit of 
administration for the United States to make use of in the operation 
of railroads or other great industries which might become the property 
of the nation.90 For the corporate agent decided advantages are claimed 
over the more conventional types of federal bureaus or departments.

The characteristics of a federal-owned corporation are determined 
to some extent by the uses which the government makes of it. Such 
a corporation when devoted exclusively to administrative functions in 
the traditional sense may differ little from the.ordinary political de
partment. But a federal-owned corporation which carries on com
mercial functions directly competitive with private enterprise, or 
perhaps supplementary to the regulatory processes, may occupy a dif
ferent status from the ordinary political department. A combination 
of manifold activities may make it difficult to define the status of a 
corporation on the basis of the uses made of it by the government.91 
The status of a corporation may be affected by the extent of the interest 
of the government which might own all or less than all of the stock 
issued by the corporation.92

The variety of circumstances which led to the creation or acquisi
tion of the various federal-owned corporations was not conducive to
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89 See Note, The Corporation as a Federal Administrative Device (1935) 83 
U. of Pa . L. Rev. 346, $555-356; and V an  Dorn , Government Owned  Corporations 
(1926) 305. But the device itself on its own account has received some criticism. 
See Beck , Our W onderland of Bureaucracy (1932) c. 10; McGuire, Government 
by Corporations (1925) 14 V a . L. Rev. 182 (1925); and V an  Dorn , op. cit. supra, 
c. 13.

90 V an  Dorn , Government Owned Corporations (1926) 303. See Sen. Bill 2573 
(74th Cong.) and Wilson, Proposals of the Wheeler Railroad Oicnership and Opera
tion Bill (1936) 187 A nn als  of the  A merican  A cademy of Political and Social 
Science 133, and Wheeler, Government Acquisition and Operation of Railroads in 
the United States (1936) 187 A nn als  of th e  A merican A cademy of Political 
and Social Science 142.

91 See Field, Government Corporations: A Proposal (1935) 48 H arv. L. R ev. 
775, 792-793.

92 Id. at 779.
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the formation or maintenance of any continuous, definitive planning 
of their relationship to the existing political, legal, and economic sys
tems.93 Accordingly, a body of law concerning the status of these 
corporations could be built up only as various phases of their legal 
status have from time to time been presented in the form of justiciable 
controversies for determination by federal and state courts.

By trying in some cases to draw analogies from the law of private 
corporations and in other cases from the law of public administra
tion the courts may not have added to the confusion surrounding the 
subject but they have not been able to clarify the subject as fully as 
may be desirable. Administrative officers of the government have- 
sought to define the characteristics of these corporations where the 
courts have not spoken, but the consequence of a rather inadequate 
statutory basis is a collection of decisions and interpretations with 
which there is little familiarity.94

Considering that the federal-owned corporations ‘were created at 
different times and under different influences, that some were incor
porated by Congress, some in the District of Columbia, and others in 
the states, and that there was relatively little continuity in their plan
ning or legislative drafting, Congress may not be censured unduly for 
their present indeterminate status.

However, it may now be time for Congress to give serious con
sideration to the solution of the problems which grow out of this con
fusion. It now has the benefit of considerable experience with the 
corporate agency and can approach more intelligently the task of 
giving clear expression to the characteristics which are hereafter to 
mark federal-owned corporations.95 96 * Meanwhile the status of the cor
porations in any particular is largely dependent upon the extent to 
which they are regarded either essentially as parts of the government 
or as separate entities like the private corporations which they re
semble in form. Sometimes the one and sometimes the other concep
tion seems to prevail in the decisions of the courts.

Ordinarily, a federal-owned corporation is given the general powers 
possessed by a private corporation. Among them are these powers: 
to sue and to be sued, acquire land for corporate purposes, make con
tracts, employ officers, agents, and employees, make by-laws, and gen
erally to manage the corporate affairs.98 The corporation may have 
perpetual succession or its life may be limited to a certain number of

99 Id. at 780-781.
94 Ibid.
95 Ibid., passim. See R eport of the  President’s Committee on A dministrative 

Managem ent (1937) Section E, Government Corporations.
96 Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 370-

372.
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years.97 The grant of powers, general and special, is contained in the 
charter, which in some cases is the special act of Congress creating 
the corporation.

It would be difficult to say what rule of construction should govern 
in deciding what powers a federal-owned corporation has. Such an 
important power as that of eminent domain could hardly be rested 
upon anything less than an express grant by Congress.98 Indeed, the 
corporation might be required to show Congressional authority for all 
its acts. Possibly a rather strict construction should be applied to 
the language granting special powers and defining the nature of the 
corporate business because otherwise the corporation might engage 
in unauthorized activities. That the corporation is supposedly acting 
in the public interest rather than for private profit may be an in
sufficient reason for relaxing the suggested rule of strict construction. 
However, the corporate powers probably should receive a construction 
which will allow the corporation a wide discretion in performing the 
work entrusted to it.99 In short, keep its activities clearly within its 
granted powers but give the corporation a wide choice of means within 
these powers. It is doubtful whether a federal-owned corporation 
operating under a state charter may lawfully exercise the broad 
powers conferred in its charter insofar as they exceed those authorized 
by Congress.100

For the federal-owned corporation certain advantages over the 
ordinary political department are claimed with respect to freedom 
from political influences and the interference of the legislative and 
financial authorities of the government. Can the corporate agent sim
plify financial and business problems without the sacrifice of ac
countability to the government or the weakening of government 
control?101

Congress is not apt to relinquish its role as the policy-determining 
branch of the government. Congressional interference with a depart
ment may result from a negative act such as a failure to make an ap
propriation or to authorize an expenditure. A corporation is less 
easily controlled and ordinarily can be interfered with by Congress 
only by positive legislation.

97 The tendency to grant perpetual life seems more pronounced in the corpora 
tions having state charters than in those having national charters.

98 Even when expressly granted, the power of eminent domain may be exercised 
only for a constitutional “ public use ”  under the fifth amendment.

99 Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 351, 
370.

799 Id. at 371.
ioi See V an  Dorn, Government Owned  Corporations (1926) 258; Beck , Our 

W onderland of Bureaucracy (1932) c. 10; McQuire, Government by Corporations 
(1925) 14 V a . L. Rev. 182; and Report of th e  President ’s Committee on A d m inis
trative Managem ent (1937) Section E.
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How is government by corporations carried on and what is the 
administrative relationship of government and corporation? 102 The 
variations possible in the management of federal-owned corporations 
prevent the setting up of a single pattern. But ownership of all of 
the stock of a corporation makes it desirable that the government be 
represented by directors who are either already high officials of the 
government or who are closely accountable to it.103 104 105 Qualifying shares 
of stock of the Panama Railroad Company stand in the names of 
directors who execute to the Secretary of War an irrevocable power 
of attorney to transfer the stock. By this means the government may 
select the directors and yet retain the corporate existence and or
ganization.10* The Tennessee Valley Authority, however, has no capi
tal stock divided into shares; it is managed by three directors ap
pointed by the president of the United States.106

Congress cannot very well act as a board of directors of a federal- 
owned corporation. The private corporation’s freedom of action can 
be duplicated only if active management rests with qualified directors 
and permanent, compensated executives. As to broad policies, the 
choice of directors, and possibly as to the disposition of profits Con
gress may reserve control, while leaving the autonomy of the corpora
tion unaltered in other respects. For the corporation this autonomy 
means freedom to experiment, assume risks, and alter its internal 
organization on its own initiative.106

One who is impressed with a belief that every great organization 
is but the lengthened shadow of one individual might feel that a 
federal-owned corporation should have one manager in control of 
all of its activities as a means to avoid friction, hesitation, and loss 
of morale. While administrative autonomy and unified executive con
trol may be primary principles of management,107 a particular corpora
tion may be better adapted to management by a small board of 
directors.

A capable personnel throughout is hardly, if any, less important 
than qualified executives. Opinions may differ about the wisdom of

102 See V an  Dorn , Government Owned  Corporations (1926) c. 11; D im ock , 
Government-O perated E nterprises in  the  Pan a m a  Ca n a l  Zone (1934) passim, 
and especially at 198-200; and Thurston, Government Proprietary Corporations 
(1935) 21 V a . L. Rev. 465, 485.

103 D im ock , Government-Operated E nterprises in  the  Pa n a m a  Can a l  Zone 
(1934) 198-199.

104 Id. at c. 3. See, also, Panama R. R. v. Curran, 256 Fed. 768, 771 (C. C. A. 5th, 
1919).

105 48 Stat . 59 (1933), 16 U. S. C. § 831a (1934).
loo D im ock , Government-Operated E nterprises in  th e  Pa n a m a  Can a l  Zone 

(1934) 195.
ior Id. at 201. See recommendations as to supervision made in the Report of 

th e  President ’s Committee on A dministrative M anagem ent (1937) 41.
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exempting federal-owned corporations from civil service require
ments. Those who favor the exemption would probably rest their 
case upon the alleged necessity of enabling these corporations to 
follow private business employment policies of hiring, firing, and pro
moting in order that they may find the best man for each job.108 
Assuming that efficiency may be thus promoted, political abuse may 
prevent its realization. Although it may be unwise to impose civil ser
vice restrictions on them, the federal-owned corporations may adapt 
civil service requirements to their own needs in a gradual approach.109

Personnel problems concern not only the selection of employees but 
the whole field of labor relations, including pensions, workmen’s com
pensation, group insurance, safety devices and collective bargaining. 
The management of each corporation might be wisely left free to 
choose from alternative policies arranged by Congress, but some merit 
appears in the proposal that these items should be covered by 
statutes.110

Some of the major advantages claimed for the corporation over 
the department concern matters of finance and one of the most im
portant of these is the ability of the corporation to raise capital funds 
independently of Congressional appropriations. The initial capital of 
the corporation may be supplied by the sale of stock to the United 
States for cash. The Reconstruction Finance Corporation has been 
directed by Congress to make capital advances to other federal-owned 
corporations. Congress may appropriate money directly to such a 
corporation or authorize it to issue and sell bonds, perhaps guaranteed 
wholly or partially by the United States. The borrowing power, 
usually lacking to other types of administrative agencies, gives to the 
federal-owned corporation an equal status with private enterprises 
in expanding its resources.111

Congress may deem it wise, however, to limit the maximum in
debtedness which a particular corporation may assume through 
loans,112 although it would be difficult to prescribe any uniform stand
ard of debt limitation applicable to all such corporations.

The fact that a government department must return to the Treasury 
any portion of its annual appropriation remaining unspent at the

108 See Dimock, Government-Operated E nterprises in the Panama Canal 
Zone (1934) 201-203; and V an  Dorn, Government Owned Corporations (1926) 
267-269.

109 Field, Government Corporations:  A Proposal (1935) 48 Harv. L. Rev. 775, 
788, suggests this.

110 See ibid.
111 Dimock, Government-Operated E nterprises in the Panama Canal Zone 

(1934) 203-207; Van Dorn, Government Owned Corporations (1926) 262.
“ 2 Ibid.
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close of the year may tend to discourage economy.118 A government 
corporation engaged in commercial operations is encouraged to build 
up a surplus because Congress expects it to be self-supporting and 
independent of annual appropriations. A corporation accordingly has 
the means of expansion more within its own control than does a 
department.

Opinions may differ on the wisdom of subjecting federal-ow.ned 
corporations to the strict rules which regulate government purchasing. 
These rules may be irksome to the corporation managers and ill- 
adapted to their commercial functions.113 114 Freedom to ignore the lowest 
bid is capable of abuse but, for that matter, strict rules can be circum
vented by officials who wish to violate them.

Possibly the contracts of a federal-owned corporation should be 
exempted from the rule that government contracts cannot be modified 
except in the interest of the government and with the approval of 
the Comptroller-General.115 The interests of the corporation and of 
those who contract with it would seem to require that it possess as 
much contractual freedom as can be given to it consistent with reason
ably protecting the public interest.

It is often said that one of the reasons for using a corporation is 
to avoid the usual restrictions applicable to government accounting.116 
Congress has assigned to the Comptroller-General the duty of pre
venting expenditures which Congress has not specifically authorized, 
and his decision upon the legality of expenditures within his juris
diction is binding upon the executive branch of the government and 
is reviewable only by the courts.117 It may be that government cor
porations should be freed from this surveillance if it proves cumber

113 Ibid. While a department or bureau can be given a “ revolving fund ” and 
otherwise can be made more like a corporation, the corporation has advantages. 
See Schnell, Federally Owned Corporations and Their Legal Problems (1936) 14 
N. C. L. Rev. 240-249; Reed, Palmer, and Wehle, Government-Controlled Business 
Corporations: A Symposium (1935) 10 T ulane L. Rev. 79-101.

114 See D im o ck , Government-Operated E nterprises in the Panama Canal 
Zone (1934) 207.

i 1B76td.,- V an  Dorn, Government Owned Corporations (1926) 266.
116 Dimock, Government-Operated Enterprises in the Panama Canal Zone 

(1934) c. 9; Van Dorn, Government Owned Corporations (1926) 263-264; Culp, 
Creation of Corporations by the National Government (1935) 33 Mich . L. Rev. 473; 
Field, Government Corporations: A Proposal (1935) 48 Harv. L. Rev. 775- 
777; Note, The Tennessee Valley Authority Act (1934) 43 Y ale L. J. 815, 819. 
See, also, the opinions in United States Shipping Board Emergency Fleet Corpora
tion v. Western Union Tel. Co., 275 U. S. 415, 423 (1928); United States, ex rel., 
Skinner and Eddy Corp. v. McCarl, 275 U. S. 1, 8 (1927); and United States 
Shipping Board Merchant Fleet Corp. v. Harwood, 281 U. S. 518, 526 (1930).

117 See United States, ex rel., Skinner and Eddy Corp. v. McCarl, 275 U. S. 1, n. 2 
(1927).
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some and productive of any expensive delays,118 unless there is too 
much danger that without this control the corporations would become 
political prizes. Certainly, audits by reputable commercial auditors 
and by the Comptroller-General’s office should be available to the cor
porations to promote honesty, legality, and efficiency in their opera
tions. The favorable record of corporation officials, the requirement 
of frequent audits, the possibility of Congressional investigations, and 
the strict accountability to which the courts would probably hold such 
officials, form the basis of a hope that Congress can keep these cor
porations under control.119 In this connection the policy “ of appoint
ing directors with diversified political and geographical interests ” 
seems an added precaution against “ the possibility of the honest but 
overzealous expenditures of any biased group.” 120

118 See Note, The Corporation as a Federal Administrative Device (1935) 83 
U. of Pa. L. Rev. 346, 356. By Executive Order No. 6549, January 3, 1934, Presi
dent Roosevelt ordered accounts of all government agencies, including corporations 
created after March 3, 1933, whose accounting procedure is not otherwise pre
scribed by law, to be rendered to the General Accounting Office as the Comptroller- 
General may direct. See Reed, Palmer, and Wehle, Government-Controlled Corpora
tions: A Symposium (1935) 10 Tulane L. Rev. 79, 85, 98-99. The Reconstruction 
Finance Corporation was created in 1932 and the Tennessee Valley Authority 
statute provided for audit by the Comptroller-General. The other corporations 
created after March 3, 1933, are presumably covered by the Executive Order. See 
Schnell, Federally Owned Corporations and Their Legal Problems (1936) 14 N. C. 
L. Rev. 238, 244-245 and 337, 361.

119 Ibid. See, also, McGuire, Government by Corporations (1925) 14 Va. L. Rev. 
182; and Beck, Our Wonderland of Bureaucracy (1932) 146-147, 186-188.

120 Note, The Corporation as a Federal Administration Device (1935) 83 U. OF 
Pa. L. Rev. 346, 356. See, also, Dimock, Government Operated E nterprises in 
the Panama Canal Zone (1934), passim.

[to be concluded in the march issue of the journal]



AND AGAIN MULTIPLE TAXATION?

F rancis C. Nash *

W HEN the Supreme Court struck its first real blow against mul
tiple taxation * 1 Mr. Justice Holmes remarked, “ It seems to me 

that the result reached by the court is a desirable one, but I hardly 
understand how it can be deduced from the Fourteenth Amend
ment. . . . ” 2 This was in Union Refrigerator Transit Co. v. Ken
tucky,3 where the Court held that tangible personalty, like realty, could 
be taxed only at the place of its situs. Intangible personalty was left 
open to multiple taxation,4 * so that, fifteen years later, Mr. Justice 
Brandeis was able to state that in the case of intangible personalty 
(such as “ corporate excess ” ), “ . . . the Fourteenth Amendment does 
not prohibit double taxation.”  6 But ten years later the shadow of the 
Fourteenth Amendment spread its cast over multiple taxation of in
tangibles.6 At this time Mr. Justice Stone added his doubts of the wis
dom of the policy advanced by the Court: “ It seems to me to be un
necessary and undesirable to lay down any doctrine whose extent and 
content are so dubious . . .  (a doctrine) so uncertain as to suggest 
doubts as to its trustworthiness and utility as a principle of judicial 
decision.” 7

The trend continued, however,8 culminating in First National Bank

* A. B., Holy Cross (1931), LL. B., Georgetown University, School of Law 
(1934), J. D., Ibid. (1935); Spec. Asst, to General Counsel of Federal Alcohol 
Control Administration, 1934-35; Professor of Law, Georgetown Law School; 
former Editor of this Journal.

1 Union Refrigerator Transit Co. 'v. Kentucky, 199 U. S. 194 (1905).
2 Id. at 211.
8199 U. S. 194 (1905).
4 “ In the case of intangible property, the law does not look for absolute equality,

but to the much more practical consideration of collecting the tax upon such prop
erty, either in the State of the domicil or the situs. . . .  If this occasionally re
sults in double taxation, it much oftener happens that this class of property escapes 
altogether. . . .”  Brown, J., Id. at 205.

6 Cream of Wheat Co. v. Grand Forks, 253 U. S. 325, 330 (1920).
6 Farmers’ Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930).
7 Id. at 215. This was said in the course of an opinion concurring, but on different 

grounds, with the result reached by the majority. Holmes and Brandeis, JJ., 
dissented.

8 Baldwin v. Missouri, 281 U. S. 586 (1930); Beidler v. State Tax Commission, 
282 U. S. 1 (1930). In the Baldwin case the majority of the Court rejected the 
theory that a chose in action may be chattelized so as, by fiction, to bring within 
the state where the chose in action is physically located the debt or other obliga-
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of Boston v. Maine,0 where the Court concluded flatly that “ shares 
of stock, like the other intangibles, constitutionally can be subjected 
to a death transfer tax by one state only.” * 10 And to the state of the 
owner’s domicile was awarded the accolade of exclusive taxing power. 
Mr. Justice Holmes, about to lay his judicial robes aside, now seemed 
content to let Mr. Justice Stone carry on what appeared to be a battle 
already lost. The apparent hopelessness of the cause did not deter the 
latter from warning the majority that they were, perhaps, biting off 
more than they would later care to swallow.11

tion of which it is the objective symbol, thereby giving such state jurisdiction to tax 
the debt. See Blackstone v. Miller, 188 U. S. 189 (1902); Buck v. Beach, 206 U. S. 
392 (1907); Wheeler v. Sohmer, 233 U. S. 434 (1914). Justices Holmes, Brandeis, 
and Stone reiterated their disapproval of the course the majority had determined 
to pursue. Holmes, J., “  I have not yet adequately expressed the more than anxiety 
that I feel at the ever increasing scope given to the Fourteenth Amendment in 
cutting down what I believe to be the constitutional rights of the States. As the 
decisions now stand I see hardly any limit but the sky to the invalidating of those 
rights if they happen to strike a majority of this Court as for any reason unde
sirable. I cannot believe that the Amendment was intended to give us carte blanche 
to embody our economic or moral beliefs in its prohibitions. Yet I can think of no 
narrower reason that seems to me to justify the present and the earlier decisions. 
. . . Very probably it might be good policy to restrict taxation to a single place, 
and perhaps the technical conception of domicile may be the best determinant. But 
it seems to me that if that result is to be reached it should be reached through 
understanding among the states, by uniform legislation or otherwise, not by 
evoking a constitutional prohibition from the void of ‘ due process of law ’ when 
logic, tradition and authority have united to declare the right of the State to 
lay the now prohibited tax.” Baldwin v. Missouri, 281 U. S. 586, 595 (1920).

Justices Brandeis and Stone concurred.
»284 U. S. 312 (1932).
10 Sutherland, J., for the majority, at 328. The decision denied, the right of 

Maine to lay an inheritance tax upon the value of shares of stock in a Maine 
corporation left by a decedent domiciled in Massachusetts.

11 “  Recognizing that responsibility must rest primarily on those who under
take to blaze a new path in the law, to say how far it shall go, . . .  I am not per
suaded that either logic, expediency, or generalizations about the undesirability 
of double taxation justify our adding to the cases recently overruled, the long list 
of those which, without a dissenting voice, have supported taxation like the 
present. . . .

“ . . . Even if it be assumed that some protection from multiple taxation, which 
the Constitution has failed to provide, is desirable, and that this court is free to 
supply it, that result would seem more likely to be attained, without injustice to 
the states, by familiar types of reciprocal state legislation, than by stretching the 
due process clause to cover this case. . . . We can have no assurance that resort 
to the Fourteenth Amendment, as the ill-adapted instrument of such a reform, 
will not create more difficulties and injustices than it will remove.’’ First Nat. 
Bank v. Maine, 284 U. S. 312, 331, 334 (1932). (Italics supplied.)

Justices Holmes and Brandeis concurred in the dissent.
In 1930, when the majority of the Court had definitely embarked on its course 

of wiping out, by constitutional guaranty, multiple taxation among the states,
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Moslem-like, the Supreme Court had declared that thereafter in the 
taxation of intangibles there was to be but one law, and that the law 
of domicile. But what, it was asked immediately, was that law? In 
effect simply, but with baffling simplicity, that a man’s domicile was 
where he intended his “ home ” to be.12 Determination of matters of 
intention must usually depend upon circumstantial evidence, and so it 
was with questions of domicile. In 1932, from the mass of circumstan
tial evidence available in such cases no fixed criterion had been set
tled upon as controlling. Courts acting independently of each other 
on precisely the same state of facts could, and did, arrive at opposite 
conclusions, one choosing as determinative the very pieces of evidence 
that the other would ignore. Neither was required by anything in the 
United States Constitution to respect the determination of the other.13 
It seemed inconceivable that the Court would allow this condition to 
continue. Theretofore such conflict had been fairly innocuous in its 
results. Prior to 1930 questions of domicile, wherein the courts of one 
state opposed those of another, were pretty much confined to matters 
relating to the probate of wills, and the descent and distribution of 
property. In tax matters it had long been settled that property taxes 
could be laid on real estate only where the property was located,14 and,

the states themselves had achieved practically the same result as the Court 
reached in First Nat. Bank of Boston v. Maine by the adoption of reciprocal ex
emption statutes, limiting the death taxation of intangibles to the state of the 
owner’s domicile. All but ten states (Arizona, Kansas, Kentucky, Louisiana, 
Minnesota, Montana, North Dakota, Oklahoma, South Dakota and Utah) had 
adopted the plan. There was every prospect of securing unanimity among the 
states so rapidly the movement had grown (from 1928 to 1930, 28 states climbed 
aboard the bandwagon). See Lowndes, Jurisdiction to Tax Debts (1931) 19 
Georgetown Law  Journal 427, 438. The movement died as quickly as it had 
sprung up when the United States Supreme Court lifted its central theme from the 
elastic setting in which it then stood and framed it ir»the rigidity of constitutional 
dogma. Curiously, the majority not only showed its awareness of what the states 
had done but borrowed on the states’ action to strengthen the court’s own position. 
“ Practical considerations of wisdom, convenience, and justice alike dictate the 
desirability of a uniform general rule confining the jurisdiction to impose death 
transfer taxes as to intangibles to the state of the domicile; and these considera
tions are greatly fortified by the fact that a large majority of the states have 
adopted that rule by their reciprocal inheritance tax statutes. In some states, 
indeed, the rule has been declared independently of such reciprocal statutes. The 
requirements of due process of law accord with this view,”  Sutherland, J., in 
First National Bank v. Maine, 284 U. S. 312, 330 (1932). (Italics supplied).

12 Restatement, Conflict of Laws (1934) § 21.
13 Thormann v. Frame, 176 U. S. 350 (1900); Burbank v. Ernst, 232 U. S. 162 

(1914); Baker v. Baker, Eccles & Co., 242 U. S. 394 (1917).
14 “  Long before the end of the nineteenth century, it was in general explicitly 

or tacitly admitted throughout the United States that realty might be taxed only 
by the jurisdiction of Situs.”  Magill and Maguire, Cases on Taxation (2d ed. 
1936) 315. See 31 Op. Att’y Gen. 287 (1918).
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similarly, since 1905,15 with regard to tangible personalty. Taxation 
of intangibles had assumed no position of paramount importance prior 
to 1900. In the field of death taxes the states did little until the Federal 
Government demonstrated the potentialities of revenue from this 
source following the enactment of the first federal estate taxing act in 
1916.16 At all events, until 1930, the states'did not have to depend upon 
domicile as the exclusive determinant of their power to tax intangibles. 
The adoption of reciprocal exemption statutes by which states, parties 
to the reciprocal agreements, limited application of their death taxes 
to intangible personalty of domiciliaries, only,17 focused attention for 
the first time on the importance of having established some uniform 
criterion by which to determine questions of domicile. The decisions 
of the Supreme Court in the Farmers’ Loan & Trust Co.,18 19 and First 
National Bank cases19 made this necessity much more acute. After all, 
if the reciprocal exemption statutes proved unworkable because of the 
failure of the courts of the states to agree on questions of domicile, 
the statutes could be abandoned. Not so easily disregarded, however, 
was the principle of these statutes when woven into the fibre of the 
Fourteenth Amendment.

Almost heaven-designed seemed the adventitiousness of the Dorrance 
controversy 20 * at this juncture. Here was a huge estate, consisting 
almost completely of intangibles, about to be bled by the taxing powers 
of two states, both proceeding on the completely inconsistent hypothe
ses that the decedent died domiciled in each of them. Surely (it was 
thought) no better case could have been selected as the medium 
through which the Supreme Court would lay down the corollary 
necessary to the rule so freshly announced that the ink was not yet 
dry in which it had been written. That corollary was to be the state
ment of a test of domicile that would be binding upon all the states, at 
least in matters of taxation.

The decision of the Court in Farmers’ Loan & Trust Co. v. Minne
sota 21 was rendered on January 6, 1930. Dr. Dorrance died September

15 Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905).
16 “ In 1903, the death taxes collected in this country amounted to about seven 

million dollars; in 1913, the amount had risen to approximately twenty-six and a 
half million; in 1916, something over thirty million dollars were reported; and, 
for 1924, the collections exceeded about two hundred million dollars. . . . The 
reason for the increased interest in death taxes in the last decade is so manifest, 
from a perusal of these figures that no further reason need be given for the 
publication of this work.” Handy, Inheritance and Other L ike Taxes (1929) 
Preface, iv, v.

17 See note 11, supra, and notes 77-81, infra.
18 Farmers’ Loan & Trust Co. v . Minnesota, 280 U. S. 204 (1930).
19 First National Bank of Boston v. Maine, 284 U. S. 312 (1932).
20 See Appendix, page 318, infra.
“  280 U. S. 204 (1930).
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21 of that same year, and the litigation surrounding the assessment 
and collection of the Pennsylvania inheritance tax on his estate 
reached the United States Supreme Court on November 4, 1932, just 
ten months to the day after the Court decided First National Bank of 
Boston v. Maine.-2 Although the Court denied certiorari to the deci
sion of the Pennsylvania Supreme Court (which had found the dece
dent to have been domiciled in Pennsylvania, and accordingly sus
tained the Pennsylvania tax) ,22 23 it indicated in its denial that there was 
“ a federal question ” in the case which might have commanded its 
attention had the question been properly raised in the court below.24 
What the federal question was the Supreme Court failed to indicate, 
and when the case was returned to that Court after it had been at
tempted to raise the question upon a rehearing before the Pennsylvania 
court, it again denied certiorari.25 When New Jersey requested the 
Court to entertain an original proceeding brought against Pennsyl
vania to determine the taxing rights of the two states, the Court, 
again non-committally refused to interfere.26 When the case came be
fore the Court for the fourth time, on an appeal from a decision of the 
federal district court holding itself to be without jurisdiction to enter
tain a bill for an injunction restraining the New Jersey taxing author
ities from proceeding with the assessment and collection of an in
heritance tax, because the New Jersey proceedings had reached “ the 
judicial stage ” ,27 the Court in written opinion reviewed the factual 
situation but limited its decision to the technical point of jurisdiction 
and affirmed the judgment of the court below.28 Finally, in 1936, it 
had a last opportunity to state the corollary law of domicile, when 
certiorari was sought to the judgment of the highest court of New 
Jersey, sustaining the validity of the New Jersey tax (which, in 
turn, rested on the findings of the court below that, notwithstanding 
the decision of the Pennsylvania courts that the decedent died domi
ciled in Pennsylvania, the decedent’s true domicile was in New Jer
sey).29 Again the Supreme Court allowed the chance to pass,30 and 
in so doing permitted to stand unredressed the most extreme instance 
of double inheritance taxation that had ever yet arisen.31

22 2 84 U. S. 312 (1932).
23 In re Dorrance’s Estate, 309 Pa. 151, 163 Atl. 303 (1932).
24 Dorrance v. Pennsylvania, 287 U. S. 660 (1932).
25 Dorrance v. Pennsylvania, 288 U. S. 617 (1933).
26 New Jersey v. Pennsylvania, 287 U. S. 618 (1933).
27 Dorrance v. Martin, 12 F. Supp. 746 (D. N. J. 1935).
23 Hill v. Martin, 296 U. S. 393 (1935).
22 Dorrance v. Martin, 116 N. J. L. 362, 184 Atl. 743 (1936).
30 Dorrance v. Martin, 298 U. S. 678 (1936), petition for rehearing denied, 298 

U. S. 692 (1936).
31 The Dorrance litigation has been the subject of much comment and discus

sion in legal periodicals and elsewhere. Most of the discussion seems to have con
centrated upon some particular phase of the case, or some one development in
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Quite generally, the Supreme Court’s persistent refusals to inter
vene in the Dorrance controversy were not taken to mean that the 
Court had even temporarily abandoned its crusade to make the coun
try safe for single taxation. The then currently offered explanation of 
the disastrous denouement of the case placed the blame at the doorstep 
of the attorneys who handled the case for the estate.32 This idea germi
nated in the Supreme Court’s first pronouncement in the litigation 
when it refused certiorari because “ the federal question was not 
properly presented to, and was not passed upon by the Supreme Court 
of Pennsylvania.” 33 The impression flourished under the nurturing in
fluence of the innuendo carried by the federal district court’s opinion 
denying the executors injunctive relief against the New Jersey tax 
“ because the controversy had reached the judicial stage.” 34 Tactical 
blunders may have been committed. In so complex a situation the 
wonder is that there were not more of them. The rule in the First Na
tional Bank case was then newly born, and how well it was under
stood at that time may be indicated by the fact that today, when it 
has attained the maturity of six years’ stagnation, it is even less well 
understood. No federal question was properly presented to the Su
preme Court of Pennsylvania because there was no real federal ques
tion to be presented. Two points could have been raised: (1) The at
tempt to collect and assess an inheritance tax in Pennsylvania was a 
taking of property without due process because there was no juris

the litigation as it progressed through the courts. The most complete discussion is 
to be found in Ohlander, Double Inheritance Taxation (1936) 14 T ax Mag. 387. 
Now that the case has finally been concluded, it seems that something may be 
gained from a mildly comprehensive review of the entire controversy. Especially 
so, since the case bids fair to become a datum-in the law of taxation. Accordingly, 
the case has been reviewed in each of its phases and developments, taking them in 
the order in which they occurred. The source material of this review has been the 
records of evidence, the petitions and briefs of counsel, and the opinions and de
cisions of the various courts involved. This review appears in the Appendix to 
this article, page 318, infra. The litigation there reviewed is to be found at the 
following citations:

In re Dorrance’s Estate, 309 Pa. 151, 163 Atl. 303 (1932); Dorrance v.
Pennsylvania, 287 U. S. 660 (1932); New Jersey v. Pennsylvania, 287
U. S. 580 (1933); Dorrance v. Pennsylvania, 288 U. S. 617 (1933);
In re Dorrance’s Estate, 113 N. J. Eq. 268, 166 Atl. 177 (Prerog. Ct.
1933); In re Dorrance’s Estate, 115 N. J. Eq. 268, 170 Atl. 601 (Prerog.
Ct. 1934); Dorrance v. Martin, 116 N. J. Eq. 204, 172 Atl. 503 (Prerog.
Ct. 1934); Dorrance v. Martin, 118 N. J. Eq. 1, 176 Atl. 902 (Sup. Ct.
1935); Dorrance v. Martin, 12 F. Supp. 746 (D. N. J. 1935); Hill v.
Martin, 296 U. S. 393 (1935); Dorrance v. Martin, 116 N. J. L. 362, 184
Atl. 743 (1936); Dorrance v. Martin, 298 U. S. 678 (1936); Dorrance v.
Martin, 298 U. S. 692 (1936).

32 See Proceedings of th e  N at . T ax  A ss’n (1936) 114.
33 Dorrance v. Pennsylvania, 287 U. S. 660 (1932).
34 Dorrance v. Martin, 12 F. Supp. 746 (D. N. J. 1935).
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diction in Pennsylvania to lay such a tax. Jurisdiction was lacking be
cause the decedent died domiciled in New Jersey. Obviously this 
argument begged the very question that had to be determined. As 
soon as the Supreme Court of Pennsylvania determined that Dr. Dor
rance’s domicile was in Pennsylvania, the due process argument 
shrivelled to the contention that there was no reasonable basis in 
the facts for the finding of a Pennsylvania domicile. The record in the 
case fell far short of supporting such a contention.*5 (2) The decision 
of the Pennsylvania Supreme Court ignored the probate proceedings 
in New Jersey, and in so doing violated the full faith and credit clause. 
But the probate proceedings in New Jersey had involved no dispute 
as to domicile, had involved no more, in fact, than the presentation of 
the Dorrance will to the Surrogate’s Court and the issuance of letters 
of administration therefrom. And even if there had been an express 
holding by the New Jersey probate court that Dorrance died domiciled 
in New Jersey, the Pennsylvania Supreme Court would not have been 
bound, under the Supreme Court’s construction of the Full Faith and 
Credit Clause, to follow that decision.30

When New Jersey sought to turn the controversy into one between 
the two states in an original proceeding in the United States Supreme 
Court, there were obvious difficulties in the way. In the first place the 
highest court of Pennsylvania had already sustained the tax by that 
state, and the United States Supreme Court felt unable to set that de
cision aside. More importantly, New Jersey was unable to show any 
controversy between the two states themselves. The estate had assets 
amply sufficient to pay taxes to both states. This might have distressed 
the estate, and it might even have distressed New Jersey, parens 
patriae for the estate, but it did not make the position of New Jersey 
any stronger than was, say, the position of Massachusetts in Massa
chusetts v. Mellon.31

The mildly critical opinion o f the federal district court,38 chiding the 
executors of the estate for not having turned to it sooner, may or may 
not have had substance behind it. Had they been able to determine the 
precise moment when their administrative remedies had been ex
hausted, without having yet projected the case into the “ judicial 
stage,” and at that moment applied to the federal court for relief, the 35 36 37 38

35 See discussion of the evidence in the case in Appendix, 319-323, 330 and 
especially at note 57, page 338, infra.

36 See cases cited in note 13, supra.
37 2 62 U. S. 447 (1923). There Massachusetts sought to restrain the Federal 

Government from expending public funds in aid of maternity and child welfare 
on the ground, in part, that such expenditures would increase the federal tax 
burden of Massachusetts citizens. The right of the state thus to play the part of 
parens patriae was denied by the Supreme Court.

38 Dorrance v. Martin, 12 F. Supp. 746 (D. N. J. 1935).
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executors might have obtained relief. It is highly problematical 
whether there was any relief there available for them. If there had 
been, its administration would have had to have been at the expense of 
a long line of Supreme Court cases leaving the determination of domi
cile questions to the exclusive province of the states. However that may 
be, it is enough to say that the appeal from the district court’s decision 
presented no opportunity for the Supreme Court to discourse on the 
law of domicile. The statute was clear— the injunctive process of the 
federal courts may not issue to govern the state courts except in bank
ruptcy matters; and just as clearly defined was the application of the 
statute— the case had definitely reached the judicial stage before the 
federal court was called upon to act.

Four years of litigation and four visits to the United States Su
preme Court had failed to ripen an occasion for the long awaited pro
nouncement of the corollary to First National Bank of Boston v. Maine. 
But in 1936, following the decision of the highest court in New Jersey, 
the fruit seemed ripe for plucking. Yet it was allowed to wither on 
the branches. Why? The “ federal question ” had been raised so often 
and vociferously in the New Jersey courts that their judges must 
have awakened nights clutching the sheets in terror of full faith and 
due process bogies. It was pressed upon the United States Supreme 
Court with as much blistering ardor as the formal pages of a brief 
could pack.39 40 It was ignored with all the chilly aloofness at the Court’s 
command. What had cooled the crusade of the early thirties?

Its doors had no sooner been slammed for the sixth and last time 
on the Dorrance foundling than another domicile baby was laid on the 
Supreme Court steps. On August 8, 1936, two months after the final 
decision in the Dorrance litigation, petition for certiorari was filed 
in the case of In re Pusey’s Estate.*0 In 1921, after having spent the 
first seventy-two years of his life in Pittsburgh, George W. Pusey be
gan to spend his winters in Florida. He never returned from his visit 
to that state in the fall of 1931, being taken with an illness shortly 
thereafter which resulted in his death in August, 1933. In the last 
stages of his illness in 1933 the decedent executed a will appointing 
Florida executors which purported to supplant a will executed in 1929, 
declaring the testator’s domicile to be in Pittsburgh, and naming 
Pittsburgh executors. On September 1, 1933, the 1933 will was offered 
for probate in Florida. Probate was contested by a legatee under 
the 1929 will on the ground that the testator lacked testamentary 
capacity at the time he executed the 1933 will, and also that the latter 
will was procured by undue influence. The Florida court found in

39 See Appendix, note 60, page 340, infra.
40 321 Pa. 248, 184 Atl. 844 (1936).
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favor of Florida domicile, and upheld the validity of the will. In Pitts
burgh probate was sought of the 1929 will on September 14, 1933. 
The Pennsylvania probate proceedings were contested by legatees 
under the 1933 will who challenged the jurisdiction of the Pennsyl
vania court on the ground that the decedent died domiciled in Florida. 
The Pennsylvania court held itself not bound by the Florida’s court’s 
findings as to domicile, and proceeded to determine that the domicile 
was in Pennsylvania.41 It will be observed that no question of double 
taxation was directly presented. The estate was worth something over 
a million dollars, however, and consisted almost entirely of cash, stocks 
and bonds on deposit in a Pittsburgh trust company. Obviously, the 
taxing authorities of both Pennsylvania and Florida were keenly in
terested in the outcome of the probate litigation in both states. Six 
other states,42 none of which laid any claim to taxes from the estate, 
were nevertheless quick to see in the case a new opportunity of resolv

41 It will be noted that in this case Pennsylvania occupied toward Florida the 
precise position which, in the Dorrance case, New Jersey held toward Pennsyl
vania. There Dr. Dorrance had moved from New Jersey into Pennsylvania where 
he lived during the five years directly preceding his death. Mr. Pusey removed to 
Florida from Pennsylvania and there spent the last two years of his life. Peti
tioner in the Pusey case, in his application for certiorari, argued that the decision 
of the Pennsylvania Supreme Court “  is in irreconcilable conflict with the deci
sion of the Pennsylvania Supreme Court in the case of In re Dorrance’s Estate, 
309 Pa. 151, 163 Atl. 303. It is a noteworthy fact that the justice who wrote the 
opinion in the present case wrote a dissenting opinion in In re Dorrance’s Estate, 
supra, and there criticised the opinion of the majority in that case on the ques
tion of domicile because (he said) such majority opinion ‘ makes the determina
tion of that question more concerned with the length of time one may spend in 
the places claimed as residences or domiciles than with the intent to establish a 
domicile or retain a status already acquired.’ ”  Brief for petitioner, p. 30. The 
Justice referred to was Kephart, J. See Appendix, note 8, page 322, infra.

42 Indiana, North Carolina, Maine, Maryland, Massachusetts, and Vermont. 
Florida also filed a brief as amicus curiae, which stated in part:

“ Questions of conflict between two States on the matters of estate taxes 
are becoming more and more frequent. The great mobility of the present 
population of the United States renders it certain that in the future even 
more than in the past, questions will be presented as to which State has the 
right and power to exact from a particular decedent’s estate the tax which, 
under the decisions of this Court, can be levied only by the State of the 
domicile. . . .

“ The question is of importance to all States, but is of particular impor
tance to States made up largely of people who were formerly domiciled else
where, as is Florida. It is of great importance to the State of Florida to 
have settled once and for all whether the domicile of the persons within its 
borders is to be determined by a consideration of where they live and what 
they actually mean to do, or by a consideration of where they may keep 
their securities and where they may file their income tax returns.” At pp. 
2, 3, 4.
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ing the perplexities that had increasingly been theirs since First Na
tional Bank of Boston v. Maine, and in one brief joined as amici curiae 
to support the petition for certiorari that was sought to the decision 
of the Supreme Court of Pennsylvania. Their position was stated with 
the utmost clarity: Having deemed it so desirable to limit taxation of 
intangibles as to hold as a matter of constitutional principle that only 
one state, and that the state of the owner’s domicile, could tax them, 
why does the Court not supply the missing minor premise and tell the 
states how questions of domicile may uniformly be determined? 43 For 
the second time the Court played the Sphinx and refused to review the 
case.44

43 Of interest are the following excerpts from the brief:
“ Questions of domicile at the present time are of unusual public interest. 

Since it became settled law that intangibles have only one situs for the pur
pose of inheritance or succession taxes, and that such situs is the domicile of 
the decedent at the time of his death, controversies involving so-called ‘ dual 
domicile ’ situations have become of ever-increasing frequency. . . .

“ At the root of the increasing controversy is the fact that while all the 
states are in general agreement on a definition of domicile there are widely 
divergent views as to how that general definition shall be applied to concrete 
situations. In fact, the conception prevails somewhat generally that it impos
sible to lay down any rules that would be of much assistance as a practical 
guide, the implication being that domicile is essentially a question of fact 
rather than a conclusion of law based on certain decisive facts.

“ If domicile be indeed essentially a question of fact, it is too much to hope 
that there will ever be any lessening in the present tremendous volume of 
controversy pertaining thereto, for, in the absence of some degree of cer
tainty as to the effect as matter of law of the existence of particular facts, 
it will always be possible for each of the different states to claim in perfect 
good faith that a decedent was domiciled within its own borders notwith
standing that the facts may actually be entirely undisputed.

“ Manifestly, it is highly desirable so far as is possible that the rules for 
the ascertainment of domicile shall be sufficiently certain that reasonable, 
intelligent men, honestly trying to arrive at the truth, shall in the general 
run of cases be able to reach but one conclusion on the same state of undis
puted facts. . . .

“  In the case of In re Trowbridge’s Estate, 266 N. Y. 283, text 293, the 
Court of Appeals of New York, after stating that an analysis of the evi
dence in a domicile case is in its nature ‘ a comparison of one combination of 
facts with another,’ said further that ‘ the significance of some of the factors 
involved is as a matter of law greater than that of others.’

“ An expression from this Honorable Court as to what are the factors that, 
as matter of law, are of greater significance than others, would greatly assist 
the practical administration of the estate and succession tax laws of the 
various states and would be most helpful in their efforts to give effect to the 
decisions of this court that a decedent’s intangibles can constitutionally be 
taxed only in the state of the domicile. . . .”  At pp. 1-4.

44 299 U. S. 572 (1936), sub nomine Mary B. Lavely v. Young Women’s Christian 
Association of Pittsburgh, petition for rehearing denied, 299 U. S. 621 (1936).
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Still the belief persisted that the Supreme Court would not leave 
First National Bank of Boston v. Maine like a Webb-Kenyon A c t45 
without a Reed Amendment,46 a prohibition without teeth. It was 
pointed out that, in the Pusey case, actually before the Court (ignor
ing the tax implications raised by the amici curiae) was an issue in
volving the determination of a state’s jurisdiction to govern the dis
tribution and administration of an estate. To have taken from the state 
the right to determine its own jurisdiction in such a matter would 
have required the departure of the Court from a long line of prece
dent.47 * It was still hoped that as soon as a case to its liking happened 
along, the Court would complete the job it had so determinedly begun 
in the first part of the decade.

Such a case Worcester County Trust Co. v. Long 48 was thought to be. 
After much fruitless casting about for an answer to the dilemma posed 
in the Dorrance case,49 the first really hopeful solution appeared in 
the Federal Interpleader Act of 1936.50 By this enactment the equi
table remedy of interpleader in the federal courts was greatly broad
ened.51 It now appeared possible for the estate faced with claims for 
death taxes from several states, each contending to have been the de
cedent’s domicile, to appeal to the federal court for aid, paying into 
the court the higher of the two (or highest of the several) taxes 
claimed, and then, stepping out, allow the court to choose the rightful 
claimant. Before the Act had yet been passed the decedent whose es
tate’s tax liability was to test the sufficiency of the solution had already 
died. On January 20, 1936, the Act became law.62 Robert H. Hunt 
had died on June 11, 1935, leaving real estate and bank deposits in 
California, and securities, constituting the great bulk of his estate, in 
the hands of the executor named in his will, the Worcester County 
Trust Company. The will was probated in the Worcester County Pro

45 The Webb-Kenyon Act of March 1, 1913, prohibited the transportation of 
intoxicating liquors into any state when it was intended that they should be “ re
ceived, possessed, sold, or in any manner used,” in violation of the laws of such 
state. 37 Stat. 699 (1913), 27 U. S. C. § 122 (1934). No penalties were attached 
for violation of the Act.

46 Four years later sanctions were supplied by the Reed Amendment of March 3, 
1917. 39 Stat. 1069 (1917). 27 U. S. C. A. note to § 1 (1927).

47 See, for example, cases cited in note 13, supra.
45 14 F. Supp. 754 (D. Mass. 1936).
49 See Report of Committee of Nat. Tax Ass’n, Double Domicile in Inheritance 

Taxation, Proceedings of the Nat. Tax A ss’n (1935) 201, 207. Compare Chafee, 
The Federal Interpleader Act of 1936: II (1936) 45 Y ale L. J. 1161, 1170.

69 49 Stat. 1096, 28 U. S. C. § 41 (26) (1936).
01 See Chafee, The Federal Interpleader Act of 1936 (1936) 45 Y ale L. J. 963, 

1161.
’ 2 80 Cong. Rec. 790 (1936).
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bate Court, and shortly afterwards ancillary proceedings were insti
tuted in California. The taxing authorities of the two states began to 
assert claims for inheritance and succession taxes, each proceeding 
on the theory that the decedent died domiciled in his respective state. 
A month after its enactment, on February 28, 1936, the Federal In
terpleader Act of 1936 was brought into play when the executor filed 
a bill in the federal district court of Massachusetts, asking that court 
to interplead the authorities of the two states and have them litigate 
between themselves their conflicting contentions as to the decedent’s 
domicile, and their claims for taxes based thereon. The Commissioner 
of Taxation of Massachusetts submitted to the jurisdiction of the 
court, appearing generally, and filing an answer claiming that the 
decedent died domiciled in Massachusetts. The Controller of Cali
fornia proved less amenable, and entered a special appearance in which 
he challenged the jurisdiction of the court, arguing that the state of 
California, and not the taxing official thereof who was named as co
defendant, was the real party in interest; that the suit was therefore 
one against a state; that under the Eleventh Amendment a state cannot 
be sued against its consent; and that since California had not given 
its consent it could not be sued in interpleader or any other proceed
ing. The court was thereby forced to determine the question of its 
jurisdiction before it could entertain the submission of evidence on 
the question of domicile. The point at issue was a narrow one: Did 
the interpleader suit in which the taxing official of the state was named 
as one of the two parties whom the applicant sought to have the court 
interplead, constitute a suit against a state so as to fall within the 
prohibition of the Eleventh Amendment? The District Court answered 
the question in the negative. District Judge Brewster reasoned: The 
Supreme Court has declared that only the state of the decedent’s domi
cile may tax intangibles left by him at death; a man may have only one 
domicile at his death; when the taxing officials of two states claim 
that the domicile was in each of their respective states, clearly one 
of them must be wrong; if the one who is wrong is allowed to proceed 
with the assessment and collection of the tax he will be acting un
constitutionally; so acting he is not an official of the state, and suit 
brought against him while so acting cannot constitute suit against the 
state. The only flaw in the reasoning is apparent: If one of the offi
cials must clearly be wrong, the other, though not ipso facto clearly 
right, is certajnly not as demonstrably wrong as his fellow official, and 
therefore still retains his official capacity when acting to collect the 
tax. Suit against him would clearly constitute a suit against the state 
for which he acts. Perhaps Judge Brewster was influenced by the 
fact that the official acting for Massachusetts was willing to submit 
to the court’s jurisdiction. This willingness, however, did not make the
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Massachusetts official the one of the two officials who was not demon
strably wrong. On any logical basis the Controller of California stood 
a 50-50 chance of being right, and, therefore, the suit against him was 
at least 50 per cent a suit against the state which he represented. 
Nevertheless the District Court thought it possible to work out an 
equation with two of the quantities unknown, and issued a temporary 
injunction to restrain further steps looking toward the collection of 
any tax until the issue of domicile was finally determined.63 Pending 
the appeal which was entered immediately by the Controller of Cali
fornia, the district court was, of course, unable to hear any evidence 
on the question of domicile. The Commissioner of Taxation of Massa
chusetts refused to join in the appeal that was taken to the Circuit 
Court of Appeals for the First Circuit. While the appeal in that court 
was pending, the California tax officials sought to expedite matters 
by petitioning the United States Supreme Court for a writ of certio
rari to review the decision of the District Court. Upon the refusal of 
this petition,53 54 55 the case proceeded to argument before the Circuit 
Court of Appeals.56

In its reversal of the district court’s decision, the majority of the 
circuit court of appeals gave more extensive consideration to the Dor
rance controversy than to the case it had before it for decision. Con
ceding the generally inconclusive effect of a denial of certiorari by 
the United States Supreme Court, the circuit court nevertheless in
terpreted the numerous denials of certiorari in the Dorrance litiga
tion to mean only one thing,— that the Supreme Court regarded the 
question there involved as a matter of no federal concern.56 The court

53 Worcester County Trust Co. v. Long, 14 F. Supp. 754 (D. Mass. 1936). Mr. 
Long was the Commissioner of Taxation of Massachusetts. The Controller of the 
State of California was Mr. Ray L. Riley.

64 Riley v. Worcester County Trust Co., 299 U. S. 567 (1936).
55 Riley v. Worcester County Trust Co., 89 F. (2d) 59 (C. C. A. 1st, 1937).
56 Discussing the Dorrance case, Circuit Judge Morton (Bingham, C. J., con

curring) said:
“ In its denial of certiorari, the constitutional question—that the New 

Jersey courts had failed to give full faith and credit to the Pennsylvania 
judgment—was undoubtedly regarded by the Supreme Court as unsubstan
tial, that question having been previously decided many times by that court. 
Overby v. Gordon, 177 U. S. 214, 227, 20 S. Ct. 603, 44 L. Ed. 741; Tilt v. 
Kelsey, 207 U. S. 43, 53, 59, 28 S. Ct. 1, 52 L. Ed. 95; Thormann v. Frame, 
176 U. S. 350, 355, 356, 20 S. Ct. 446, 44 L. Ed. 500. It is also certain that 
the evidence presented in the New Jersey courts was adequate to sustain 
their finding of domicile in New Jersey, and consequently that the tax offi
cials and courts of New Jersey did not act in violation of law for want of 
adequate evidence to support the finding of domicile there. And in denying 
certiorari the Supreme Court must also have concluded that the mere fact 
that the respective tax officials and courts of the two states had determined 
that the domicile of Dorrance, at the time of his death, was in their respec-
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did not involve itself in any speculation concerning the effect such a 
conclusion might have on the rule of the First National Bank case. 
Having submitted its construction of the controversy, the circuit court 
left it to the Supreme Court to correct the construction if it were 
erroneous, and if it hit the mark its implications could then be drawn, 
if the highest Court saw fit to draw them. On Riley v. Worcester 
County Trust Co., the construction’s net effect was clear: There being 
nothing in the Constitution to prohibit conflicting findings on questions 
of domicile by the taxing authorities of two states, as long as such 
findings were reasonably supported by evidence, it follows that suit 
against them to restrain the performance of an act permitted by the 
Constitution constitutes a suit against their respective states which, 
under the Eleventh Amendment, cannot be maintained in the absence 
of the states’ consent to be sued.57 Circuit Judge Morton, dissenting 
from the decision of the majority, drew sharply the issue for the 
Supreme Court:

“ Considering the recognized defect in our system of taxation which 
this statute is designed to cure, the example of shocking injustice to 
which it has led in the Dorrance case. . . , which is a reproach to our 
law, and the constant threat of similar injustice in all cases in which 
there is a dispute as to domicile, I think this statute should receive a 
liberal interpretation, and that, on points which are at best rather tech
nical and procedural in character, doubt should be resolved in favor 
of jurisdiction under this statute, which appears to be the only prac
ticable method of remedying the evil.” 58

tive states, and that such determinations, assessments, and collection of the 
two taxes, based on inconsistent determinations, was not in violation of the 
due process and equal protection clauses of the Fourteenth Amendment. It 
is inconceivable that they would have denied certiorari if they had regarded 
the mere determination of inconsistent domiciles in the two states a viola
tion of the Fourteenth Amendment. The evidence introduced and considered 
in the proceedings in both states was conflicting and the error, if any, was a 
judicial one.

“ We recognize that the mere denial of a petition for certiorari by the 
Supreme Court cannot be regarded by us as determinative of the questions 
therein raised; but, in view of the action of the Supreme Court in that case 
and what has been above said bearing upon the questions there involved, we 
think that the allegations in the complaint of mere inconsistent determinations 
of domicile resulting in two taxes by sovereign states are not allegations of a 
violation of the Fourteenth Amendment; and, there being no claim that the 
laws under which the tax officials acted were unconstitutional and no allega
tions in the bill that, in determining the question of domicile, they acted with
out adequate proof and in violation of law, the bill does not state a cause 
of action against the officials as individuals, but as representatives and agents 
of their respective states and cannot be maintained.” Riley v. Worcester 
County Trust Co., 89 F. (2d) 59, 67 (C. C. A. 1st, 1937).

57 Accordingly, the judgment of the district court was reversed, and the tem
porary injunction there issued was vacated.

58 Riley v. Worcester County Trust Co., 89 F. (2d) 59, 69 (C. C. A. 1st, 1937).
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Had the Supreme Court allowed direct appeal to have been taken 
from the decision of the District Court it might still have sidestepped 
the basic issue with some gracefulness. Without referring to the 
Dorrance litigation it could have disagreed with the District Court 
and held that the suit was essentially against the state, and, therefore, 
not within the court’s jurisdiction. Previous decisions had not com
mitted it to any clean-cut stand in the matter of suits against a state,59 
and it could have taken cover under the vagueness of the whole 
proposition. After the Circuit‘Court of Appeals had spoken this was 
hardly possible. That Court had asked so bluntly that it had to be 
answered, Does the Supreme Court intend that First National Bank 
of Boston v. Maine shall remain indefinitely a toothless ineptitude? 
And the amicus curiae strength of numerous states, concentrated its 
pressure on the Court for an answer to that question.60

The Supreme Court gave answer.61 The sweeping effect of its de
cision is better understood when one notes the identity of the Court’s 
spokesman. Mr. Justice Stone was ready and willing to write the 
rationale of his earlier dissents into majority law.62 Since 1932 he 
had been preparing the way. At that time the flood tide of multiple 
death taxation seemed practically dammed, but one section in the bul
wark was yet unfinished. At least twice, in the Dorrance and Pusey

69 See Note (1937) 46 Y ale L. J. 1235.
60 Although he had not been a party to the appeal in the circuit court, when the 

case was taken to the Supreme Court the Massachusetts Commissioner of Taxation 
sought and received the latter court’s permission to intervene as a party defendant. 
Worcester County Trust Co. v. Riley, 301 U. S. 678 (1937). In his brief the repre
sentative of Massachusetts urged the Supreme Court, as he had urged the district 
court, to allow maintenance of the interpleader suit:

“ This defendant submits that the States are unable to settle between them
selves conflicting claims of domicile; that duplicate taxation of estates upon 
the basis of dual domicile is unjust; that the solution of a problem which is 
becoming more acute and wide-spread lies in a Federal court which, having 
jurisdiction of the parties and the subject-matter, will be enabled in this class 
of cases to determine the locus of a debated domicile. The Interpleader Act 
is capable of furnishing relief. It does not impair the rights of the States 
conferred by the Eleventh Amendment, and it does protect private property 
by enforcing the Fourteenth Amendment. . . At p. 34.

Seven states Arkansas, Colorado, Florida, Idaho, New Jersey, New York and 
North Carolina filed briefs as amici curiae.

61 Worcester County Trust Co. v. Riley, 82 L. ed. 192 (1937).
62 In Safe Deposit and Trust Company v. Virginia, 280 U. S. 83 (1929), and 

Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930), Mr. Justice Stone 
wrote separate opinions, concurring with the majority in the results reached in 
those cases, but disagreeing with the approach taken to reach them. In Baldwin v. 
Missouri, 281 U. S. 586 (1930), First National Bank of Boston v. Maine, 284 U. S. 
312 (1932), and Senior v. Braden, 295 U. S. 422 (1935), he wrote dissenting 
opinions.
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cases, the crusading majority of 1932 allowed opportunities of com
pleting the structure to escape them. What is more they missed 
chances of laying adequate foundations for floodgates against the 
waters of multiple taxation pressing from other directions. In Senior 
v. Braden 63 only a feeble attempt was made to extend the prohibition 
against double death and property taxes into the field of multiple 
state income taxes. And in Wheeling Steel Corporation v. Fox,6i 
the possibilities of double property taxation lurking in the Court’s 
retention of the business situs doctrine might have been eliminated, 
but the Court chose to be evasive. Mr. Justice Stone, on the other 
hand, with Brandeis and Cardozo, JJ., seized upon every opportunity 
that came his way to press the cause of the 1932 minority. His opinion 
for the majority in New York ex rel. Cohn v. Graves 65 accomplished an 
effective sterilization (for a time at least) of Senior v. Braden. And 
whatever punch the Wheeling Steel case may have packed he pulled 
by his opinion (for a unanimous court) in First Bank Stock Corpora
tion v. State of Minnesota.6e If a graph were to be made of the prog
ress in the Court of the crusade against multiple taxation it would 
indicate that the peak was reached in 1932. Thereafter the sheet would 
resemble a picture of the stock market from 1929 to 1933.63 64 * * 67 The nadir 
is reached on December 6, 1937, when the Court announced its decision 
in Worcester County Trust Co. v. Riley.68

On that day the Court for the first time definitely indicated that it 
would not supply the corollary without which First National Bank of 
Boston v. Maine would be doomed to enjoy on the decision books about 
as much effectiveness as a peace pact in the Orient. The tragedy of 
the Dorrance case was shown to have been no oversight on the Court’s

63 295 U. S. 422 (1935). Compare Maguire v. Trefry, 253 U. S. 12 (1920), and 
New York ex rel. Cohn v. Graves, 300 U. S. 308 (1937).

64 298 U. S. 203 (1936).
00 300 U. S. 308 (1937).
06 301 U. S. 234 (1937).
67 With momentary halts in the downward trend indicated by such cases as 

Johnson Oil Refining Co. v. Oklahoma, 290 U. S. 158 (1933), and City Bank 
Farmers’ Trust Co. v. Schnader, 293 U. S. 112 (1934). The sudden check in the 
zealous endeavors of the Court to cut down on multiple taxation by the states may 
be attributed to a recognition of the death struggle for revenue in which the states 
became involved after 1931 as the depression increased in its severity. Or, it may 
indicate that the Court has abandoned its former approach to the Fourteenth 
Amendment and has adopted something of Mr. Justice Holmes’ philosophy that 
the less the Court interferes with the internal affairs of the states the better (wit
ness recent evidence of such a changed point of view in other fields: West Coast 
Hotel Co. v. Parrish, 300 U. S. 379 (1937); Senn v. Tile Layers Protective Union, 
301 U. S. 468 (1937); Carmichael v. Southern Coal & Coke Co., 301 U. S. 495 
(1937)).

00 82 L. ed. 192 (1937).
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part. It viewed with complacency present and future repetitions of the 
dilemma there left unsolved.

. . the Constitution of the United States does not guarantee that 
the decision of the state courts shall be free from error . . .  or require 
that pronouncements shall be consistent. . . . Neither the Fourteenth 
Amendment nor the full faith and credit clause requires uniformity 
in the decisions of the courts of different states as to the place of domi
cile, where the exertion of state power is dependent upon domicile 
within its boundaries. . . .” 69

The Court could not have slammed the door with more finality. 
Interest in the problem of the taxpayer and tax administrator 
wrestling with the dilemma of double domicile the Court flatly re
fuses. Nor does it seem to leave much opportunity for the lower 
federal courts to indulge in a more sympathetic attitude. The Federal 
Declaratory Judgment A c t70 has been suggested as a tabula in nau- 
fragio. The suggestion came before the decision in the Worcester 
County case, and even then was offered feebly.71 It is significant

69 Id. at 196. The tone of the opinion is surprisingly negative throughout. “ We 
do not pass on the construction of the Interpleader Act or its applicability in other 
respects.”  It leaves even more obscure than before the circumstances in which 
state officials may be sued without the state’s consent. It says nothing of the 
future significance of First National Bank of Boston v. Maine. It even casts a 
shadow (quite unnecessarily, it seems) on City Bank Farmers Trust Co. v. 
Schnader, 293 U. S. 112 (1934). See the discussion of this case in the Appendix, 
notes 43-48 and text which they accompany, pages 335-336, infra. Most surprising 
of all is the unanimity which the opinion of Mr. Justice Stone was able to command. 
Where, for example, was Mr. Justice McReynolds? Is it to be understood that he 
no longer regards taxation as the eminently practical thing he thought it was in 
the Farmers’ Loan & Trust Company case? “  Divorced from reality, taxation be
comes sheer oppression ”  he said in Helvering v. Midland Mutual Life Ins. Co., 
300 U. S. 216, 227 (1937).

70 48 Stat. 955, 28 U. S. C. 400 (1934).
71 In its Report on Double Domicile in Inheritance Taxation, the Committee of 

the National Tax Association reviewed various solutions suggested for the prob
lem raised by the Dorrance case, and of the declaratory judgment said:

“ Use the recent declaratory judgment act, by having the executor sue in a 
federal district court, citing both states in, as parties defendant. So far as is 
known, this has not yet been tried. Its success is very doubtful. A federal 
district court will pretty surely not entertain a suit for a declaratory judg
ment, unless the case is of a kind over which the court would have jurisdic
tion otherwise. It is difficult to see any federal question in a domicile case, 
except one arising out of the due process clause; and that could not be in
volved, unless both states were actually threatening to impose taxes. If the 
executor waits until he is sure that both states will claim taxes, he may sub
ject himself to heavy penalties by one or both; if he sues prematurely, he will 
be thrown out of court.

“ If this procedure be successfully followed, it means an ultimate appeal of 
most cases to the United States Supreme Court. While this is well enough,
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that two years older than the 1936 Federal Interpleader Act, the 
Declaratory Judgments Act has not been utilized even experimentally 
as a makeweight for other arguments. In fact it has been expressly 
disavowed in one case that will be discussed presently.72 But if it were 
invoked, and the invocation allowed, what law of domicile would the 
federal court declare? Of federal law of domicile there is none. 
In the face of Mr. Justice Stone’s opinion in the Worcester County 
case it is extremely unlikely that any federal court would dare as
sume to declare one for the first time. State law of domicile carries 
no weight beyond state boundaries. State law declared by federal 
courts would carry scarcely greater weight than the same law de
clared by state courts. Besides it seems indicated that the declaratory 
judgment will be used by the federal courts only as an alternative 
remedy in cases where jurisdiction may be found to exist on inde
pendent grounds.73 If this tendency be followed it means that the 
litigant in the federal court is obliged to ascribe some other basis of 
jurisdiction. Application for injunctive relief might well be coupled 
with a request for declaratory judgment relief in the alternative, but 
the difficulty would come in positing a basis for the injunctive relief 
sought. In the first place the federal court may not enjoin the state 
official until the taxpayer’s administrative remedies have ended and 
the controversy yet remains outside the judicial stage. When this 
moment has arrived is not easy to answer in any case, and in some 
states, where the inheritance tax assessment begins in the probate 
court, it may be well nigh impossible to draw the line.74 If the line be

if the case is a large and important one, it is both unfair to burden that court 
with minor cases and also a hardship on the executor of a small estate.” Pro
ceedings of the Nat. Tax A ss’n (1935) 201, 207.

72 Texas v. Florida, 300 U. S. 643 (1937). See discussion infra at note 93.
73 “ The Federal Declaratory Judgment Act . . .  is not one which adds to the 

jurisdiction of the court, but is a procedural statute which provides an additional 
remedy for use in those cases and controversies of which the federal courts already 
have jurisdiction.” Parker, Circuit Judge, in Aetna Casualty Co. v. Quarles, 92 F. 
(2d) 321, 323 (C. C. A. 4th, 1937). See also Aetna Life Ins. Co. v. Haworth, 300 
U. S. 227 (1937), sustaining the constitutionality of the Act.

74 This was the situation with the California inheritance tax in Worcester 
County Trust Co. v. Riley, 82 L. ed. 192 (1937).

“ The entire matter of determining and fixing the tax liability of the estate 
is a court proceeding which began, in the Hunt estate, with the appointment 
of Mr. Sproul as Inheritance Tax Appraiser by the Superior Court in which 
the probate proceedings were had. His only function is to act as an officer of 
the court with the powers of a referee and examine into the facts and make 
his determination as to the amount of the tax. His appointment is an indis
pensable step in every probate proceeding, and he is an essential part of the 
court. Estate of Haskins, 170 Cal. 267; Estate of Brown, 196 Cal. 114. The 
tax proceedings begins with his appointment. After this report is filed in the 
court the Controller and all other persons interested are notified, and if any



306 T he Georgetown Law Journal [Vol. 26

drawn successfully, there looms the larger difficulty of establishing 
wrongfulness of the act sought to be enjoined. It is not wrongful, 
since the Worcester County decision, for the taxing officials of two 
states to proceed with assessment of independent taxes based upon 
independent inquiries as to the fact of the taxpayer’s domicile. It 
will be interesting to observe what the federal court75 76 that spoke so 
confidently of its ability to render assistance when timely approach 
is made, will now have to say in a case successfully jockeyed before 
it at the precise time when administrative remedies have ended and 
the judicial stage has not yet been reached.70

If there is to be no aid available in the federal courts, what solu
tion is left must be evolved by the states themselves. Perhaps when 
he declared that domicile questions are the states’ own concern Mr. 
Justice Stone had in mind the return of the reciprocal exemption 
statutes.77 Had these statutes worked out a satisfactory solution be
fore First National Bank of Boston v. Maine, it would be difficult 
to understand the ecstasy with which many greeted the decision. As 
the case stood the Court said no more than had already been said on 
the statute books of practically all the states. Standing shorn of all 
implication it was a consummate piece of supererogation, save so far 
as it committed the states to their already adopted policy beyond the 
possibility of any withdrawal by them from their reciprocal agree
ments.

What was deemed so important about the First National Bank case 
was not what the Court said in that case but what it was thought the

objections are filed, the matter is set down for hearing before the court, at 
which the report is treated as prima facie evidence, like an auditor’s report. 
The Inheritance Tax Attorney is merely the official attorney for the Con
troller and would represent the Controller at such hearing. After hearing, 
the court makes its order fixing the tax, which order has the force and effect 
of a judgment in a civil action with all rights of appeal. When the court’s 
judgment had become final, it is then the duty of the County Treasurer to col
lect the tax and pay the same to the State Treasurer. . . .” Brief for the 
Respondent, Ray L. Riley, Controller of the State of California, at p. 12.

75 The Federal District Court for the District of New Jersey in Dorrance v. 
Martin, 12 F. Supp. 746 (D. N. J. 1935).

76 Brief for the Petitioner in Worcester County Trust Co. v. Riley, 82 L. ed. 192 
(1937), at p. 13, states that a case has arisen in the federal district court of New 
Jersey, where the case of Dorrance v. Martin was decided, 12 F. Supp. 746: “  See 
Nevin, Ex’r. v. Martin, Eq. No. 4805 in U. S. D. C. of N. J. where after collection 
of an inheritance tax by Pennsylvania, injunctive relief is sought against further 
taxation of the estate by the New Jersey officials . . .”

77 See note 11, supra. The best discussion of these statutes is to be found in a 
series of articles appearing in the Journal of the American Bar Association. See 
Brady, Statutory Solutions of Multiple Death Taxation (1927) 13 A. B. A. J. 
147; related articles by the same author appear in (1928) 14 A. B. A. J. 309; 
(1929) 15 A. B. A. J. 465; (1930) 16 A. B. A. J. 532. See also Note in (1928) 
28 Col. L. Rev. 806, and Note in (1930) 43 Harv. L. Rev. 641.
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court would soon say in necessary supplement of the case. The re
ciprocal exemption statutes had not worked because they failed to 
meet the real difficulty.78 79 They spoke of “ intangibles ” and “ non
residents ” , but failed to define their terms,78 thereby leaving it open 
for the courts given the task of construing and applying the statutes 
to arrive at different constructions and conflicting applications.80 
The point is clinched when it is observed that Pennsylvania and New 
Jersey both had reciprocal exemption statutes when the Dorrance con
troversy was before their courts and tax officials.81 The statutes repre

78 Thus, in 1930, Mr. Brady wrote: “ Reciprocity has not been universally suc
cessful. Some states did not support the movement. Doubt existed as to the scope 
of reciprocity. Difficulties arose in interpreting the meaning of the word ‘ in
tangible.’ Serious disputes arose over the validity and meaning of particular state 
statutes as evidenced by the long standing disagreement between New York and 
Pennsylvania. Some doubt was felt even as to the constitutionality of reciprocity 
itself. In short, the situation was not a completely happy one for executors and 
their counsel, and it was believed that judicial intervention was necessary. . . .” 
Brady, Death Taxes—Recent Statutory and Judicial Solutions of Multiple Taxa
tion (1930) 16 A. B. A. J. 532.

79 “ The usual type of provision was that sponsored by the National Tax Asso
ciation : ‘ The tax imposed by this act in respect of personal property (except 
tangible personal property having an actual situs in this state) shall not be pay
able (a) if the transferor at the time of his death was a resident of a state or 
territory of the United States, or of any foreign country, which at the time of 
his death did not impose a transfer tax or death tax of any character in respect 
of property of residents of this state (except tangible personal property having 
an actual situs in such state or territory or foreign country), or, (b) if the laws 
of the state, territory or country of residence of the transferor at the time of his 
death contained a reciprocal exemption provision under which nonresidents were 
exempted from transfer taxes or death taxes of every character in respect of per
sonal property (except tangible personal property having an actual situs therein), 
provided the state, territory or country of residence of such nonresidents allowed 
a similar exemption to residents of the state, territory or country of residence, 
of such transferor. For the purposes of this section the District of Columbia and 
possessions of the United States shall be considered territories of the United 
States.’ ”  Brady, Death Taxes—Developments in Reciprocity (1929) 15 A. B. A. J. 
465.

80 See cases cited in Brady, Death Taxes—Recent Statutory and Judicial Solu
tions of Multiple Taxation (1930) 16 A. B. A. J. 532, 533.

81 The following has an ironical flavor in the light of the Dorrance litigation in 
Pennsylvania and New Jersey:

“ Four years ago Pennsylvania assumed the lead in enacting a reciprocal 
exemption provision. It is significant to note that Pennsylvania was also the 
first state to enact a death tax statute. In 1826 the death tax made its first 
appearance in the United States on the statute books of Pennsylvania, and 
almost one hundred years later the reform movement got under way in the 
same state. It may be that reciprocity is but an expression of the brotherly 
love which the name of Philadelphia was intended to inspire in the hearts of 
the residents of Pennsylvania.” Brady, Death Taxes—Developments in Re
ciprocity (1929) 15 A. B. A. J. 465, 466, citing Pennsylvania, Acts of 1925,
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sented only wishful thinking, and no more was represented by the 
First National Bank case. What was required was a common under
standing of terms, and this was impossible, no matter how elaborate 
the statutory definition might be, while the task of construing the 
statute remained in the hands of two systems of independent courts. 
What was needed was one rule, one definition, applied by one court. 
That was what was anticipated after the First National Bank case, 
but never came.

Return to reciprocal exemption statutes will be ineffective, there
fore, even if they embody a uniform definition of domicile. Forty- 
eight states may subscribe to such a definition, but its construction 
would have to be in the hands of forty-eight independent courts. No 
definition, however carefully drawn, has ever defied the tinkering of 
the judicial process. Unless the tinkering process is confined to one 
court, and tinkering there must be so long as statutes must be applied, 
whether the application be made by the courts or any one else, the 
conflict will continue.

True the courts of one state may be accepted by the taxing officials 
of another for the determination of the question. This was actually 
done in the Matter of Trowbridge’s Estate.92 There the double domi
cile question arose between New York and Connecticut. In the New 
York probate proceedings it was recommended that a referee be ap
pointed to take evidence on the question of domicile, and that both 
states abide by his determination, if sustained on ultimate appeal to 
the highest court of New York. Connecticut agreed, and the case 
went forward in the most harmonious fashion imaginable. The referee 
was even permitted to go to Connecticut to take testimony in the de
cedent’s house. His findings supported a New York domicile, and upon 
them the Surrogate Court issued an order adjudging that the decedent 
died a domiciliary of New York. Connecticut appealed to the Appel
late Division of the New York Supreme Court, which affirmed the 
Surrogate, and a further appeal was taken to the New York Court 
of Appeals which reversed the findings below, and held in favor of a 
Connecticut domicile. This Alphonse and Gaston attitude is, un
fortunately, as rare as it is refreshing. More typical is New Jersey’s 
refusal to intervene in the Pennsylvania litigation in the Dorrance 
case, and the attitude of California in the Worcester County Trust 
Company case. Nor can the state be criticised for refusing to sub- 82

p. 717 at 718; Acts of 1929, No. 435. “ A large number of states impose no 
inheritance tax on intangibles of non-resident decedents, although imposing 
death taxes generally, and these states are also entitled to exemption under 
most reciprocity laws. A leader of this type of legislation was New Jersey.” 
Ibid.

82 In re Trowbridge’s Estate (State of Connecticut v. State Tax Commission of 
New York), 266 N. Y. 283, 194 N. E. 756 (1935).
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mit questions of its life’s blood to the courts of another state which, 
more than likely, is equally in need of revenue.83 Less easy but by 
no means impossible to understand is the reluctance of one state, 
professing to act in good faith, to submit to the more disinterested 
federal court.84

It is also possible that when, in cases presenting the question of 
double domicile, the courts of state A get the jump on those of state

83 “ There may, however, be objections, from the tax official’s point of view, to 
intervention in another state. State B may not allow such intervention; it is prob
ably a matter of discretion. Again, even if state A were willing to intervene in 
state B, and if state B were willing to allow the intervention, nevertheless state A 
may have no appropriation which would enable its attorney-general to hire counsel 
to act in the courts of state B. Such counsel would probably be necessary, in every 
case of intervention, because the attorney-general of state A cannot be expected 
to be a member of the bar of state B, or to be familiar with the practice and pro
cedure in state B.” Report of Committee of Nat. Tax Ass’n, Double Domicile in 
Inheritance Taxation, Proceedings of the  Nat. Tax A ss ’n (1935) 201, 208.

“ Moreover, the technique of obtaining a decision from one state court will be
come particularly unsatisfactory if the two states have different laws as to 
domicile.” Chafee, The Federal Interpleader Act of 1936: II (1936) 45 Y ale L. J. 
1161, 1171.

84 “ Is any solution fair to the States which subjects them to being dragged, willy 
nilly, into whichever of two or more Federal district courts an executor may select 
to try out this vital issue of domicile, the number of possible choices depending 
upon the number of different States claiming a tax? Is any solution fair in which 
the executor’s costs, including counsel fees, would come out of the amount of the 
tax due to the prevailing State? (In interpleader the plaintiff’s costs customarily 
come out of the property or fund in dispute. . . .) .” Brief for the Respondent, 
Ray L. Riley, in Worcester County Trust Co. v. Riley at p. 20.

“ . . . it has been suggested that the various states might agree, either by 
legislation or otherwise, that if the executor should be able to take the matter 
into a federal court, the states would be bound by the decision arrived at. This, 
likewise, is probably not practicable. Many states would, in all probability, hesi
tate to take any such position, since it opens up possibilities that might not be 
desirable. As indicated above, many of the states would probably take the view 
that any decision as to domicile is peculiarly a state question and would be unwill
ing to surrender the power of determination to a federal court. Moreover, there 
is the recurring difficulty as to whether all of the states claiming domicile could 
be made parties, and if they were not parties, they might feel that they ought not 
to be bound by the litigation. Furthermore, the states have no control of the 
proceeding, so that if the executor saw fit to rest with a district court determina
tion, a state might be precluded from going further.” Report of Committee of 
Nat. Tax Ass’n, Double Domicile in Inheritance Taxation, Proceedings of the 
Nat. Tax A ss’n (1935) 201, 209.

“ . . . tax commissioners are seldom archangels, and the amount of taxes involved 
being sometimes very large, it is an unfair burden to place upon the tax commis
sioner of state B, to require him to make a decision on his sole responsibility, 
whereby state B may lose a large amount of money. His job often has political 
color, and he cannot be expected to approach the matter in a purely objective and 
aloof judicial spirit. This human side of the problem is an important one.” Id. at 
206.
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B they may nevertheless find in favor of a domicile in state B. 
This happened in the case of another estate famous in the history 
of death tax litigation, that of Henry C. Frick.85 There it was ques
tioned whether Mr. Frick died domiciled in New York or in Penn
sylvania, and the Surrogate’s Court of New York County, New York, 
decided in favor of the Pennsylvania domicile.86 Indeed, as Professor 
Chafee has pointed out,87 it is even possible to have take place the 
reverse of what happened in the Dorrance case, where Pennsylvania 
found in favor of a Pennsylvania domicile, and New Jersey in favor 
of a New Jersey domicile— the courts of state A may find a domicile 
in state B, and the courts of state B a domicile in state A, resulting 
in the complete escape of the estate from all state death taxes.88 
Such things are possible, but the probabilities are indicated by what 
has actually taken place in the Dorrance and Pusey cases.

States unwilling to take their chances in the courts of other states, 
or in the lower federal courts, are watching with much interest the 
outcome of the experiment in Texas v. Florida.89 The reader may 
recall the heavy newspaper comment that followed the death in 
1936 of Colonel Edward H. R. Green, son of the famous Hetty Green.90 
There were two claimants to the estate of about $45,000,000, Hetty

85 See Frick v. Pennsylvania, 268 U. S. 473 (1925), where the rule of Union 
Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905), was extended from 
the field of property taxes into the field of death taxes to hold that the only state 
having jurisdiction to tax tangibles on the death of the owner is the state where 
the tangibles have acquired a permanent physical situs.

86 In re Frick’s Estate, 116 Misc. 488, 190 N. Y. Supp. 262 (Surr. Ct. 1921). 
Compare In re Lyon’s Estate, 117 Misc. 189, 191 N. Y. Supp. 260 (Surr. Ct. 1921), 
where the Surrogate’s Court of Westchester County, New York, decided in favor 
of a Connecticut domicile.

87 Chafee, The Federal Interpleader Act of 1936: II (1936) 45 Y ale L. J. 1161, 
1170.

88 Such a case is said to have occurred. At the 1936 Conference of the National 
Tax Association Mr. Farwell Knapp, Assistant State Tax Commissioner of Con
necticut said: “ It has happened recently that such a case has come to me. A lady 
died in England not long ago. She lived there since 1872. She had not been in this 
country at all since 1913, and then only on a short trip. She was very wealthy. She 
left a will, which was presented to the English taxing authorities, who said no, she 
is not domiciled in England, she is domiciled in the United States. She recited in 
her will that she was domiciled in the United States. So, they came to me and said, 
‘ What about this? ’ I examined the facts and we concluded that we had no claim 
whatever, that she was not domiciled in Connecticut, so, so far as 1 can see, she 
has no domicile.”  Proceedings of the Nat. Tax A ss’n (1936) 114. Mr. Knapp’s 
remarks excited the curiosity of his listeners: The Chairman, Mr. Charles W. 
Gerstenberg of New York, pondered, “ I wonder if she was a pretty lady.”  Ibid. 
And Mr. Henry F. Long, Tax Commissioner of Massachusetts, gallantly rose to the 
breach, “ If she has no domicile, Massachusetts will accept her.”  Ibid.

89 300 U. S. 643 (1937).
90 See, for example, N. Y. Times, Dec. 15, 1936, p. 16, col. 6; Id. March 13, 1937, 

p. 9, col. 5.
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Green Wilks, sister of the decedent, and Mabel Harlow Green who 
claimed to be Colonel Green’s widow. Hetty G. Wilks, in New York, 
produced and had filed in the Surrogate’s Court a paper dated in 1908, 
which she alleged to be the last will and testament of her brother. 
In Texas, Mabel Harlow Green, alleging Colonel Green had died 
intestate, secured her appointment as administratrix of his estate. 
Death tax claims were asserted against the estate by Texas, Florida, 
New York and Massachusetts, each claiming to have been the dece
dent’s domicile. Texas brought an original proceeding in the United 
States Supreme Court, joining Florida, New York and Massachusetts 
as defendants with Hetty G. Wilks and Mabel Harlow Green, in which 
it alleged that the domicile of Colonel Green at the time of his death 
was in Texas, and that Texas was therefore entitled to collect inheri
tance taxes amounting to approximately $5,326,000 on so much of the 
decedent’s estate as consisted of real estate (estimated value, $6,000) 
in Texas, and intangibles elsewhere. The bill went on to state that 
the Federal Government would be entitled to a net estate tax of ap
proximately $20,800,000, that the State of Florida was claiming taxes 
in the amount of approximately $5,335,000, New York approximately 
$7,132,000, and Massachusetts approximately $5,809,000. The total 
of these sums, approximately $39,000,000 would, if collected, leave 
approximately $3,258,500 (the estate having been valued at approxi
mately $44,348,500, and administration expenses appraised at ap
proximately two million dollars), a sum insufficient to meet the tax 
claims of the State of Texas.

The Supreme Court was asked to determine “ whether, for purposes 
of taxation as aforesaid, the said Edward H. R. Green was domiciled 
at death in the State of Texas, or in the State of Florida, or in the 
Commonwealth of Massachusetts, or in the State of New York 
. . . .” 91 Recognizing the effect such a determination might have 
upon their conflicting interests in the distribution of the estate, the 
petitioner joined Hetty Green Wilks and Mabel Harlow Green.

Texas appreciated that it was asking the Court to do something 
never done before. It recognized the possibility that New Jersey v. 
Pennsylvania,92 wherein New Jersey sought to have the Court deter
mine the Dorrance domicile, might be offered as a precedent against 
the allowance of the relief asked. Therefore the case was carefully 
distinguished on the fact that there New Jersey stood in no peril of 
injury, the estate having more than enough assets to meet all tax 
claims against it, and that it came before the Supreme Court more 
in the guise of parens patriae for the Dorrances than as plaintiff in its

91 Bill of Complaint brought by the State of Texas against the State of Florida, 
at p. 28.

92 287 U. S. 580 (1933).
4
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own behalf. Moreover in that case the highest court of Pennsylvania 
had rendered a judgment for the state of Pennsylvania, which the 
Supreme Court would have been unable to set aside had it allowed 
the bill and decided in favor of New Jersey. Because Texas could not 
assume that its bill would not be resisted by the defendant states, 
it sought to bring the matter within the principle of boundary dispute 
cases which the Supreme Court has long entertained.93 Finally it 
stressed the point that there was no place where the controversy could 
be determined except in the Supreme Court,94 but followed this argu
ment quickly with the assurance that on its peculiar facts the case was 
so rare the Court need have no fear that if it were to allow the bill 
it would be excessively burdened with similar cases in the future.95 
As Texas probably had ascertained before it brought the bill, the three

93 “ It is not too much to say that the determination of the domicile of the de
cedent is the determination of the boundary line of the jurisdiction to tax the 
intangible property of the decedent.”  Brief for Petitioner entitled “ Memorandum 
Re Bill of Complaint ” , p. 13. Anticipating the possible objection that the only 
relief sought was an advisory opinion which the Supreme Court would have no way 
of enforcing, the State argued: “ Texas does not base its request for judgment 
upon the Declaratory Judgments Act or in any way rely upon that statute. In
deed, the judgment prayed for is not a declaratory judgment in the strict sense. 
It is a judgment in a suit between States and . . .  it is inherent in the nature of 
many of these suits that the appropriate judgment is not for money or for an 
injunction. . . . The determination of the question of the fact of the domicile of 
the defendant in our case is the equivalent of the adjudication of the location of 
the boundary line in the boundary cases. . . .” Id. at p. 12.

94 “ That this is the only court in which the four claimant States may with 
perfect equality present their claims in a suit to which all of them are parties is 
obvious. That this is the court to which resort must ultimately be had to determine 
which of the four States has the right to impose the tax may need some explana
tion. The explanation is that the Green Estate will not do what the Dorrance 
Estate did and fail to raise the constitutional question of the right of any given 
State to collect a tax upon the intangible property but will promptly and properly 
raise that question in the courts of each State which claims a tax. Thus, the ques
tion of domicile ultimately will be presented to this Court for adjudication—not 
once but as many times as there may be States the highest courts of which have 
found the domicile of the decedent to have been within that State, for the request 
to review by certiorari must be made by the estate in each and every such in
stance.” Id. at p. 7. This argument was, of course, ruined by the decision in 
Worcester County Trust Co. v. Riley, which did not come, however, until some 
months later. Fortunately the petitioner was not forced further to demonstrate 
the existence of a federal question. Any difficulties in this direction were obviated 
when all defendants acquiesced in the arbitration sought. The Supreme Court 
might still have raised objection sua sponte, but it did not dp so.

95 “ We think that the sanction of this suit would not constitute a precedent 
which would impose an undue burden upon the Court. . . . Furthermore, it is 
alleged in the amended bill that the amount of the taxes claimed by the four 
States exceeds the value of the assets of the estate after the payment of the 
Federal estate tax. It is clear, therefore, that this is a rare, if not, indeed, a unique
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sovereigns raised no objection to the Supreme Court’s acting as arbi
trator to determine the conflicting claims.96 Nor was any objection 
raised by the two private litigants.97 The motion for leave to file the 
bill was granted on March 15, 1937,98 and the defendants were ordered 
to make their answers, which the Court received on May 24, 1937.99 
Finally, on June 1, 1937, the Court appointed a Special Master to take 
evidence on the issue of domicile.100 The case is still pending, no 
further orders having yet been entered by the Court.

case. In the future it will seldom, if ever, happen that four States in good faith 
claim to have been the domicile of a decedent. Assuming that that will happen in 
a few instances, it is unlikely that in any of those instances the location of the 
assets and their aggregate value will be such that the aggregate amount of the 
taxes claimed will exceed the value of the assets of the estate after the payment 
of the Federal estate tax, which is a controlling fact in the present instance.” 
Id. at p. 16. It is interesting to note the implicit assumption on Texas’ part that 
the Federal Government would be entitled to the first bite for taxes. In Frick v. 
Pennsylvania, 268 U. S. 473, 500 (1925), the Supreme Court carefully avoided any 
commitment on this question which, since the rise in death tax rates, is rapidly 
becoming less and less academic. It there said: “ Whether, if the estate were not 
sufficient to pay both taxes [state and federal], that of the United States should 
be preferred . . . need not he considered. That question is not involved here.” 
But two years later, in Florida v. Mellon, 273 U. S. 12, 17 (1927), the Court made 
the following statement: “ Whenever the constitutional powers of the federal 
government and those of the state come into conflict, the latter must yield.”

96 In its answer the Commonwealth of Massachusetts asserted its claim that 
Colonel Green died domiciled in Massachusetts: “ Wherefore this respondent prays 
that this Honorable Court may determine, declare, and adjudge that the said 
Edward H. R. Green, for the purposes of transfer, legacy and succession or in
heritance and estate taxes, was domiciled at the time of his death within the 
Commonwealth of Massachusetts and not within the State of Texas, the State of 
Florida or the State of New York, and further may determine, declare and adjudge 
that the Commonwealth of Massachusetts, and it alone, has exclusive right and 
jurisdiction to impose and collect such taxes upon the intangible personal property 
owned by the said decedent at the time of his death. And the respondent further 
prays for all other, further, different and additional relief as this Honorable Court 
may deem expedient, and offers to do all such equity as this Honorable Court shall 
require.” Answer of the Commonwealth of Massachusetts, 14, 15. Similar claims 
were asserted in the answers of Florida and New York.

97 But in her answer Mabel Harlow Green stipulated: “ If the plaintiff, the 
State of Texas, has brought this bill solely in order to collect the transfer, succes
sion or inheritance taxes which it claims, nevertheless this defendant is informed, 
believes and therefore avers that in case this court determines that Texas or any 
one of the three defendant states was the domicile of the decedent, such determina
tion will be binding upon all of the defendants, not only for tax purposes, but also 
for the purpose of distribution of the estate of the decedent to the party or parties 
thereunto entitled under the laws of the state so determined to be the domicile.” At 
p. 5. No such stipulation was made by the defendant Hetty Green Wilks.

98 Texas v. Florida, 300 U. S. 643 (1937).
99 Texas v. Florida, 301 U. S. 668 (1937).
100 Texas v. Florida, 57 S. Ct. 935 (1937) : “ The motion for the appointment 

of a Special Master, is granted and it is ordered that John S. Flannery, of Wash
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Texas v. Florida, in its ultimate outcome, may prove to mean much. 
Because it proceeds expressly on the premise that sovereign states 
litigating in their own right and for their own benefit, it cannot be re
garded as affording any precedent for the private citizen. And since 
all parties to the litigation acquiesced in the assumption of the role of 
arbitrator by the United States Supreme Court, the case cannot even 
stand as a precedent for the proposition that matters of double domi
cile present a federal question. After the Worcester County Trust Co. 
case, little reliance can be placed upon Texas v. Florida to support a 
petition for certiorari to call up for the Supreme Court’s review con
flicting decisions of state courts on domicile questions. The Dorrance 
dilemma may arise again as readily now as it could before the Su
preme Court accepted the role of arbitrator in the Green case.101 102 103

Nevertheless, Texas v. Florida may become the wedge to open the 
door slammed in Worcester County Trust Co. v. Riley. It is so hard 
to believe that the Court will persist in its refusal to aid the states 
in the difficulty, one seizes on the slightest possibility to hope that there 
may yet come a solution. It is not likely the Court assumed the atti
tude taken in the Dorrance, P usey102 and Hunt cases 103 in the belief 
that the question was too unimportant to merit its consideration.104

ington, D. C., be, and he is hereby, appointed Special Master in this cause, with 
authority to summon witnesses, issue subpenas, and to take such evidence as may 
be introduced and such as he may deem it necessary to call for. The Master is 
directed to make findings of fact and conclusions of law, and to submit the same 
to this Court with all convenient speed, together with his recommendations for a 
decree. The findings, conclusions, and recommendations of the Master shall be 
subject to consideration, revision, or approval by the Court. The allowances to 
him, the compensation paid to his stenographic and clerical assistants, and the 
cost of printing his report shall be charged against and be borne by the parties 
in such proportion as the Court may hereafter direct. If the appointment herein 
made of a Master is not accepted, or if the place becomes vacant during the recess 
of the Court, the Chief Justice shall have authority to make a new designation 
which shall have the same effect as if originally made by the Court herein.” In 
the official reports the order is briefer: “ The motion for the appointment of a 
Special Master is granted and John S. Flannery, Esquire, of Washington, D. C., 
is appointed Special Master.”  Texas v. Florida, 301 U. S. 671 (1937).

101 Texas v. Florida, 301 U. S. 671 (1937).
102 Mary B. Lavely v. Young Women’s Christian Association, 299 U. S. 572 

(1936).
103 Worcester County Trust Co. v. Riley, 82 L. ed. 192 (1937).
ioi In the Report of the Committee of the National Tax Association on Double 

Domicile in Inheritance Taxation, Proceedings of the Nat. Tax A ss’n (1936) 
92, the importance of the question is indicated by the following statement:

“ Counsel for the appellants have made inquiry among the inheritance tax 
officials of various states and have found that many double domicile situations 
exist where such an issue has already been raised or is likely to be raised in
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The amici curiae interest of twelve states, representative of many 
more, must have dispelled such belief if any ever there was.105 The 
Court could not have failed to appreciate the significance the question

the near future, and that there have been many others in recent years which 
have been disposed of in one way or another. The advices from the thirty 
states which have reported show the following as to the number of pending 
or prospective cases of double domicile, involving inheritance taxes amount
ing in the aggregate to several hundred thousand dollars:

California: the Hunt case with Massachusetts; 3 other with Oregon. 
Connecticut: 10 with New York; 1 with Pennsylvania; 2 with Florida; 1 

with Massachusetts; 1 with District of Columbia; 1 with New York 
and New Jersey.

Florida: several with Pennsylvania.
Illinois: 4 with California.
Kansas: 1 with Wyoming.
Maine: 2 or 3 with New York.
Massachusetts: the Hunt case with California; 1 with Vermont. 
Mississippi: 1 with Colorado.
Montana: likely to have several with California.
New Hampshire: 2 with Vermont.
New Jersey: 1 suit pending with Pennsylvania; a score or more of such 

situations pending, principally involving New York, Pennsylvania or 
Connecticut.

Oregon: 1 with Washington, 1 with Illinois.”
A similar estimate appears in the Brief for the Respondent, Henry F. Long, 

Commissioner of Taxation of Massachusetts in Worcester County Trust Co. v. 
Riley, at p. 13:

“ An inquiry made during the last few months of the taxing officials of the 
various States as to cases pending between different States, occasioned by 
conflicting claims relative to domicile, discloses the following:

Arizona: One case with Indiana.
Arkansas: Two cases, one of which is with Washington.
California: Two cases, with Oregon and Washington.
Colorado: One case with Indiana.
Florida: One case with Texas.
Georgia: One case with New York.
Illinois: One case with Washington.
Indiana: Two cases, with Arizona and Colorado.
Kentucky: Two cases, with Washington and Pennsylvania.
Maine: One case with New York.
New Jersey: Two cases, both with Pennsylvania.
New York: Two cases, with Georgia and Maine.
Oregon: Three cases, two with Washington and one with California. 
Pennsylvania: Three cases, two with New Jersey and one with Kentucky. 
Texas: One case with Florida.
Washington: Seven cases, two with Oregon and one each with Kentucky, 

Alaska, Illinois, California and Arkansas.” 
io5 Arkansas, Colorado, Florida, Idaho, Indiana, Maine, Maryland, Massa

chusetts, New Jersey, New York, North Carolina and Vermont. See notes 42 and 
60, supra.
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bore in relation to First National Bank of Boston v. Maine. It is pos
sible the Court has been convinced by Mr. Justice Stone et al. that it 
should fix a limit lower than the sky on its interference in matters of 
multiple taxation among the states.106 107 108 After decades of seeing it 
stretched, we may be in for a period of contraction of the due process 
clause of the Fourteenth Amendment. If so, by and large it may be 
just as well. However that may be, contraction of the Fourteenth 
Amendment in this instance, to leave the solution of the problem of 
double domicile to be worked out by the unaided efforts of the states, 
can be of doubtful benefit at best. From the insistence of their pleas 
for assistance from the Court, it appears that the states would rather 
forego their independence in favor of securing a workable solution. 
The only solution of their own devising would seem to be compacts 
(with Congress’ sanction, of course) providing, not for reciprocal ex
emptions (they would not even halfway meet the problem, written as 
they were before 1930), but for submission of domicile disputes to a 
board of arbitrators. The clumsiness of such a solution need not be 
elaborated.107 Arbitration by the Supreme Court is now possible when 
the states themselves can show that their own interests need direct 
protection. Such instances will be rare, and, in the case of the indi
vidual taxpayer, where help is needed most of all, will be of no avail. 
Compulsory arbitration in cases of double domicile imposed on the 
states by an Act of Congress is out of the question until the Supreme 
Court is willing to hold first, that double taxation resulting from con
flicting claims of domicile is a taking of property without due process 
of law (requiring that Worcester County Trust Co. v. Riley be over
ruled), and second, that such a statute would not violate the Eleventh 
Amendment.

What the Court probably feared when it refused to interfere in 
the Dorrance and Pusey cases, and when it spoke so strongly in the 
Worcester County Trust Co. case, was that if it were to recognize 
double domicile difficulties as presenting a federal question it would 
be swamped with cases arising out of matters of probate and adminis
tration in two or more states,108 and a variety of other questions in
volving no aspect of double taxation. But there seems to be no reason 
why the Court could not hold that matters of double domicile in ques
tions of taxation present a federal question, but in other connections

106 See dissent of Mr. Justice Holmes in Baldwin v. Missouri, 281 U. S. 586 
(1930), as quoted in note 8, supra.

107 Some of the difficulties are suggested in the Report of the Committee of the 
National Tax Association on Double Domicile in Inheritance Taxation, Proceed
ings of the Nat. Tax A ss’n (1935) 209-212.

108 Such a case, for example, as the Pusey case, cited, supra, note 102, 299 U. S. 
572 (1936).
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do not. After all, the Court is no stranger to such reasoning, as the 
Wagner Act cases,100 standing alongside the Schecter case,9 110 not to 
mention the Carter case lu, prove. What the Court may have to say 
about domicile in Texas v. Florida may one day produce the mate 
First National Bank of Boston v. Maine forlornly lacks. For the pres
ent the case must be consigned to solitary confinement under the sen
tence of Worcester County Trust Co. v. Riley.

io9 National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 U. S. 1 
(1937); National Labor Relations Board v. Fruehauf Trailer Co., 301 U. S. 49 
(1937); National Labor Relations Board v. Friedman Harry-Marks Clothing Co., 
301 U. S. 58 (1937). See Fraenkel, Constitutional Issues in the Supreme Court, 
1936 Term (1937) 86 U. of Pa . L. Rev. 38, 39 et seq.

no Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935). 
in  Carter v. Carter Coal Co., 298 U. S. 238 (1936).
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APPENDIX

I. THE DEVELOPMENT OF THE DORRANCE CONTROVERSY IN 
PENNSYLVANIA

John T. Dorrance died September 21, 1930, at one of his several 
residences, Pomona Farms, located in Cinnaminson Township, Burl
ington County, New Jersey. He left a will, dated May 15, 1928, in 
which he described himself “ as of the Township of Cinnaminson in 
the County of Burlington and State of New Jersey,” and named his 
wife, two brothers, and the Camden Trust Company as executors 
thereof. On October 1, 1930, the executors applied to the Surrogate of 
Burlington County, New Jersey, for probate of Dorrance’s will. Their 
petition for probate recited that Dorrance had died domiciled in New 
Jersey as, by the terms of the will, they were required to do. The will 
was admitted to probate in the Orphans’ Court of Burlington County 
on October 2, 1930, and letters testamentary issued to the executors 
named in the will. On April 6, 1931, the executors filed a return for 
inheritance tax purposes with the Inheritance Tax Bureau of New 
Jersey, and on April 17, 1931, they filed in the office of the Surrogate 
of Burlington County an inventory and appraisement of Dorrance’s 
estate, showing the gross value thereof to be $114,850,733.39. The 
estate consisted almost entirely of stocks, bonds, and other evidences 
of title to intangible personal property which was on deposit in New 
Jersey on the date of Dorrance’s death. There was in addition some 
real estate and tangible personalty in Pennsylvania and some tangible 
personalty in New Jersey.

On April 20, 1931, the Pennsylvania taxing authorities, in pursu
ance of the laws of Pennsylvania, assessed against the estate, as being 
the estate of a resident decedent, a death transfer tax (inheritance tax) 
of $31,465,400. For the purpose of this assessment the estate on a 
preliminary appraisement was valued at $200,000,000. Upon more 
detailed appraisement the value of the estate was later found to be 
much less, and the amount of the tax was correspondingly diminished, 
as hereinafter appears. From this assessment the executors of the 
estate, on May 14, 1931, appealed to the Orphans’ Court of Delaware 
County, Pennsylvania. In defense for the Commonwealth of Penn
sylvania appeared the “ Register of Wills of Delaware County and 
Agent for the Commonwealth of Pennsylvania.” The Orphans’ Court 
of Delaware County held against the validity of the assessment on the 
ground that Dorrance was not a domiciliary of Pennsylvania. From
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this judgment the Commonwealth appealed directly to the Supreme 
Court of Pennsylvania.1

On September 26, 1932, the Supreme Court of Pennsylvania decided 
in favor of the Commonwealth, sustaining the validity of the tax as
sessment, and reversing the judgment of the Orphans’ Court below.2 
In its decision the Court split, five to two, Justices Kephart and 
Schaffer dissenting. The Court viewed the question in the case solely 
as one of determining the domicile of Dorrance on the day of his 
death. As a basis of this determination the Court made an elaborate 
review of the facts in which the following appeared as the salient 
features:

Dorrance was born November 11, 1873, in Bristol, Bucks County, 
Pennsylvania, and there spent the early years of his life. Following 
his graduation from the Massachusetts Institute of Technology in 
1895, he took a doctor’s degree in chemistry at a university in Ger
many. In 1897 he entered the employ of the Joseph Campbell Pre
serve Company in Camden, New Jersey, in which company his uncle 
had a substantial interest. He remained with that firm and its cor
porate successor, the Campbell Soup Company, until his death. Prior 
to his marriage in 1906 he lived continuously at Camden, and there
after with his wife he remained in Camden until 1908. In that year 
he and his wife moved to Philadelphia, where they lived until 1911. 
In 1909 he purchased a piece of property in Cinnaminson, New Jer
sey, which he had remodelled and called Pomona Farms. Subsequently 
he conveyed title to the property to the Campbell Soup Company, and 
then leased it back from the Company. On May 7, 1911, he and his 
family moved from Philadelphia to Pomona Farms, and lived there 
continuously until November 14, 1925. Counsel for the Commonwealth 
of Pennsylvania conceded that during this period the domicile of Dr. 
Dorrance was at Pomona Farms in New Jersey. In 1925, yielding 
to the importunations of his family, Dorrance purchased a million dol
lar estate known as “ Woodcrest ” at Radnor, Pennsylvania, a suburb 
of Philadelphia. Mrs. Dorrance, wife of the decedent, testified that 
the reason for the change was the family’s dissatisfaction with 
Pomona Farms, a place more than fifty years old which, even after 
its remodelling in 1911, was, according to Mrs. Dorrance’s testimony, 
“ an ordinary brick mansard roof house of the time that it was built; 
very ugly. . . . ” 3 Further, she said, “ It was purchased so that our

1 The foregoing facts have been culled from the record in the case and the brief 
for the petitioner in the application in the United States Supreme Court for a 
writ of certiorari to the Supreme Court of Pennsylvania. Dorrance v. Pennsyl
vania, 287 U. S. 660 (1932).

2 In re Dorrance’s Estate, 309 Pa. 151, 163 Atl. 303 (1932).
3 Quoted by the court, In re Dorrance’s Estate, 309 Pa. 151, 160, 163 Atl. 303, 

306 (1932).
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children would be more in contact with children and where they could 
go to school more easily with children with their prospects in life, and 
where we could do some entertaining for my oldest daughter who was 
then coming of age and who mingled with the world; and where I 
. . . would be nearer my associates.” 4 At this time, besides his wife, 
the family of Dr. Dorrance consisted of four daughters, eighteen, six
teen, fourteen, and ten years old, and one son, six years of age. The 
family moved into Woodcrest on November 14, 1925, and occupied it 
continuously thereafter, except for visits to Cinnaminson, Bar Harbor, 
where the family maintained a summer place, Florida, and Europe. 
Dr. Dorrance continued to maintain the Pomona Farms establishment 
in New Jersey, reducing the staff of servants in 1925 from ten to four. 
It was occupied after 1926 by Dr. Dorrance’s mother and sister; the 
mother died in 1928, and the sister in 1929. Following the mother’s 
death the staff of servants was reduced to two. At all times from 1925 
to 1930 several rooms were set aside at Pomona Farms available for 
the use of Dorrance and members of his family. The precise amount 
of time spent there by Dorrance and others of his family was not es
tablished, but it appeared that while Dorrance visited the place with 
more frequency than any other member of his family, the great part 
of his time he spent at Woodcrest in Pennsylvania, when he was not 
in Maine, Florida or Europe. Weighing these visits for their evi
dentiary value on the question of domicile the Pennsylvania Supreme 
Court said:

“ . . . these can be accounted for on several grounds: His mother 
and sister were both living there and eventually developed fatal ill
nesses; the Cinnaminson place was in the midst of the experimental 
farms of the soup company; above all, in addition to a claimed senti
mental attachment to Cinnaminson, he was anxious to give color to 
his asserted intention to retain New Jersey as the place of his 
domicile.” 5

The Woodcrest estate was much more extensive than that in New 
Jersey. It required a staff of more than twenty-five to run it, at an 
annual maintenance of around $90,000. In 1924, the year before the 
family removed to Woodcrest, the cost of maintaining Pomona Farms 
was $29,000; in 1929, the year following the death of Dorrance’s 
mother, it was $6,500. Dr. Dorrance, as well as other members of his 
family, did his entertaining at Woodcrest, one of his daughters being 
married from there in 1926, and another presented from there to 
society in 1929. Mrs. Dorrance and her children attended church in 
the Radnor, Pennsylvania, township. The children were entered in

* Id. at 158, 163 Atl. at 305.
5 Id. at 159, 163 Atl. at 305. The opinion of the majority was written by Frazer, 

C. J., with Simpson, Maxey, Drew, and Linn, JJ., concurring.
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schools from the Radnor residence. Dr. Dorrance, on the other hand, 
continued as a vestryman and warden in a church in Riverton, New 
Jersey. His business establishment and offices were in New Jersey 
near Cinnaminson, and to them he travelled daily from Woodcrest. 
His securities and other holdings were on deposit in New Jersey 
banks. His attorney was in Camden. Both he and his wife voted in 
New Jersey. Dr. Dorrance was politically active in New Jersey and 
acted on a Commission in that state. His motor vehicle registrations 
and drivers’ licenses were issued from the New Jersey Department of 
Motor Vehicles.

Following the removal of his family to Pennsylvania, Dorrance, 
acting upon the advice of his attorney, entered into an agreement with 
his wife providing that their residence should remain at Pomona 
Farms in spite of their occupancy of Woodcrest for a portion of each 
year, and that both would refrain from voting anywhere but in Burl
ington County, New Jersey. On innumerable occasions between 1925 
and 1930 Dr. Dorrance took occasion, in writing as well as orally, to 
state to his friends and business associates that he intended to have 
Pomona Farms regarded as his residence and domicile. In his will 
he enjoined his executors from stating any place but New Jersey to 
be the state of his domicile. Dorrance died at the Pomona Farms 
residence on September 21, 1930.

With this as the factual background the majority of the Pennsyl
vania Supreme Court stated the issue:

“ The precise question is as follows: May expressions of a man to 
the effect that he desires to retain a domicile of choice in one state pre
vail over the intention to make a new home manifested by an actual 
removal to the new residence in another state, and accompanied by 
a manner of living which can leave no doubt that the new abode is the 
principal residence and establishment, particularly where the wish to 
retain the old domicile is colored by the motive of regulating his affairs 
after death in a manner not permitted by the laws of the state re
moved to, and is also bound up with the purpose of avoiding payment 
of substantial taxes on personal property?6 We are of opinion that

6 This summary of what the majority of the Court regarded as the reasons for 
Dr. Dorrance’s insistence that his domicile remained in New Jersey, the Court 
had stated in more detail in an earlier portion of its opinion, where it said: “ With 
a remarkable demonstration of the same business acumen and sagacity which 
enable him to accumulate his enormous personal fortune, he carefully drew his 
wills (all except the last one previous to 1925) with the intent of retaining for 
his children after his death his 100 per cent, interest in the Campbell Soup Com
pany. This he would be able to do under the laws of New Jersey by the accumula
tion of income for the payment of inheritance and estate taxes, and with the 
assurance that his wife could not elect to take personalty against his will, which 
would not be possible under the laws of Pennsylvania. In addition, it was a 
matter of considerable importance for him to declare himself a resident of New 
Jersey in respect to the payment of annual taxes on personal property, as his
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such is not the law, and that John T. Dorrance was domiciled in Penn
sylvania at the time of his death.” 7

The two dissenting justices thought greater emphasis should be 
placed upon the decedent’s express declarations of intention than upon 
his actions and those of his family.8 This was the position that had 
been taken by the Orphans’ Court below. But the majority thought 
that actions spoke louder than words, especially when, as they viewed 
the situation, the statements made by Dr. Dorrance had behind them 
the ulterior purpose of tax avoidance. “ Methinks the man protesteth 
too much,” appears to have been their view:

“ If he [Dorrance] really believed he was a New Jersey resident 
after 1925, it seems unnecessary for him to have entered into an agree
ment with his wife concerning the matter, or to have secured his ap
pointment as a member of a commission to investigate the question 
of compulsory insurance for motor vehicles within the state of New 
Jersey, or to have written his friends and associates that he was not a 
Pennsylvanian.9

stock in the soup company, as well as United States and New Jersey government 
securities, were exempt from tax in that state. By claiming a residence in New 
Jersey, Dorrance was able to effect a large annual saving in taxation. Taxation 
matters were discussed by him in his conversations with leading business men 
and bankers in Philadelphia and emphasized by his New Jersey counsel. For that 
reason Dorrance informed others he hesitated to take up residence at Radnor, 
and, when contemplating the purchase of ‘ Woodcrest ’, he consulted his attorney, 
who advised him that retention of his New Jersey domicile ‘ was largely a matter 
of intention.’ Consequently, following his removal to the estate at Radnor, he 
scrupulously endeavored to declare in formal documents, and on many occasions 
that he was a resident of New Jersey.” 309 Pa. 151, 162, 163 Atl. 303, 306.

7 Id. at 164, 163 Atl. at 307. The court then proceeds with an extensive review 
of authority on the law of domicile.

8 “ While the case might seem difficult in some of its aspects, it seems to me 
that the majority has lost sight of what Dr. Dorrance himself did, and has stressed 
too heavily what his family did.” Kephart, J., Id. at 182, 163 Atl. at 314.

In reply to the point made by the majority that one of the dominant motives 
behind the attempt by Dr. Dorrance to retain his New Jersey domicile was the 
avoidance of Pennsylvania taxes, Kephart, J., said: “ The majority opinion 
speaks rather censuringly of Dr. Dorrance because he desired to retain New 
Jersey as his residence rather than Pennsylvania. His efforts in that direction 
are styled as ‘ a claimed sentimental attachment,’ ‘ to bolster his assertions that 
he remained domiciled in New Jersey.’ His church affiliation is described as 
being ‘ to avoid the appearance of identifying himself with the community in 
which he resided with his family.’ He wished to retain New Jersey citizenship 
because in that state his taxes would not be as heavy as in this state. I cannot see 
any good reason why a man should be censured when he wishes to avoid a heavy 
tax rate such as we have in this state, even if it is necessary for him to live in 
another state. It is not contrary to law to reside in New Jersey rather than in 
Pennsylvania, even if the real purpose is to avoid taxes.”  Id. at 181, 163 Atl. 
at 313.

9 Frazer, C. J., Id. at 171, 163 Atl. at 310.
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. . Indeed, we may readily believe that in his heart Dr. Dorrance 
knew ‘ Woodcrest ’ to be his true and only home, but for personal rea
sons he preferred to state in public that it was not his home when 
every fact and circumstance pointed to the contrary. As already in
dicated, his mere declarations, undoubtedly made solely for personal 
reasons did not prevent the acquisition of a domicile in Pennsylvania. 
In our opinion, the evidence clearly establishes the legal domicile of 
Dr. Dorrance to be in Pennsylvania, and accordingly there is due the 
commonwealth an inheritance transfer tax, based upon the agreed 
value of his estate at the time of his death.” 10

From this decision the estate applied to the United States Supreme 
Court for certiorari. The petition was filed on November 4, 1932, 
and on December 5, 1932, the Supreme Court denied the application 
“ upon the ground that the federal question was not properly pre
sented to, and was not passed upon by the Supreme Court of Penn
sylvania.” 11 (Italics supplied.) Thereupon the petitioners returned 
to the Supreme Court of Pennsylvania, and on December 8, 1932, 
requested that the court “ enter an order granting a re-argument of 
this case on the validity of the assessment under the due process pro
visions of the Fourteenth Amendment of the Constitution of the United 
States, or will grant your petitioners leave to file a brief of argument 
upon such question.” 12 This request was granted and the Supreme 
Court of Pennsylvania heard the reargument on December 30, 1932. 
Counsel for the Commonwealth contended that inasmuch as no “ fed
eral question ” had been previously presented, none could be “ re
argued.” On January 10, 1933, the Pennsylvania Court (Kephart 
and Schaffer, JJ., again dissenting) refused to modify its former 

"opinion of September 26, 1932.13 In its decision the court did not

10 Id. at 175, 163 Atl. at 311.
11 Dorrance v. Pennsylvania, 287 U. S. 660 (1932).
12 Brief for the respondent in answer to the petition for a writ of certiorari 

from the second decision of the Supreme Court of Pennsylvania (see note 13, 
infra), at p. 3.

13 This second decision of the Supreme Court of Pennsylvania appears not to 
have been reported. Its substance is indicated in the following quotation taken 
from it and incorporated in the brief of the petitioner submitted in support of the 
second application for review by the United States Supreme Court:

“ ‘ At the time that this Court decided the question of fact,—in its judg
ment, a matter for decision according to the law of Pennsylvania,—it was 
held, for the reasons stated in the opinion filed, that John T. Dorrance was 
domiciled in Pennsylvania. As no federal question was involved, or presented 
by the record or briefs or in the oral argument for consideration in the deci
sion of the basic matter of fact, none was considered or decided and none 
remains for decision.

“ ‘ No reason appears for modifying the decision originally made.’ ” At 
p. 35 of petitioner’s brief.
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make it altogether clear whether it had regarded the “ federal ques
tion” as having been properly presented for reargument so as to 
enable the court to consider the merits of the contention,14 or whether, 
taking the matter to have been properly presented, it had ruled on 
the merits that no federal question was involved. From this second 
decree the estate again applied to the Supreme Court for certiorari. 
In its application the petitioner contended that the Pennsylvania 
court had considered the merits of the question and had ruled that 
there was no federal question in the case.15 Counsel for the Common
wealth persisted in its argument that the point had not been properly 
presented below, and had not been considered by the court on its 
merits,16 but went on to argue that if the proper construction of the 
decision of the Pennsylvania court was that it constituted a direct 
holding on the merits that no federal question had been involved, such 
holding was altogether correct.17 Counsel pointed out that the only 
part of the Constitution that could possibly have been involved was 
the due process clause of the Fourteenth Amendment. There could 
have been no question of any application of the full faith and credit 
clause because at the time the Supreme Court of Pennsylvania ren
dered its decision on September 26, 1932, proceedings in New Jersey, 
excepting the admission of the will to probate, had not yet reached 
the judicial stage. The first assessment of tax in New Jersey was 
made October 19, 1931, some months after the Pennsylvania assess
ment had reached the judicial stage (the decision of the Orphans’ 
Court in Pennsylvania, ruling against the validity of the tax, was ren
dered on May 14, 1931, and an appeal from this decision to the 
Supreme Court of Pennsylvania was pending when the New Jersey 
assessment was made). The final assessment of the New Jersey tax 
was not made until October 10, 1932, two weeks after the decision 
of the Pennsylvania Supreme Court, and it was some months later 
before the validity of the New Jersey tax reached the courts.18 Nor, 
according to counsel for the commonwealth, was there any merit in 
the argument of the petitioner based on failure of due process. The

14 This was the position taken by counsel for the Commonwealth in their answer 
to the petition for certiorari sought by the estate. “ A Federal question has not 
been properly presented to and passed upon by the Supreme Court of Pennsyl
vania.”  At p. 15.

15 “ The Federal question having been properly presented on reargument to the 
Supreme Court of Pennsylvania, this question was necessarily decided adversely 
to the estate by that court’s opinion and decree on reargument affirming its 
opinion and decree on the original argument which adjudged that the assessment 
was valid.” Brief for the petitioner at p. 35.

16 See note 14, supra.
17 Answer of respondent, p. 24.
18 These facts are developed in more detail, hereinafter at page 329 et seq. See 

note 24, infra.
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only basis for such argument would be that the Supreme Court of 
Pennsylvania had erred in finding Dr. Dorrance to have been a domi
ciliary of Pennsylvania. In effect, therefore, the petitioner desired 
the United States Supreme Court to review the question of domicile 
and to reverse the findings of the Pennsylvania Supreme Court. Such 
a position (counsel for the respondent-commonwealth argued) was 
altogether untenable:

“ Under the theory upon which petitioners rely, it would be neces
sary in all cases involving the question whether domicile is in one state 
or another, to disregard the law of the forum and apply a new com
mon law, which must necessarily be the common law of the United 
States. Domicile would become a matter of Federal law instead of 
local law.

“ This, we submit, would extend the operation of the Fourteenth 
Amendment far beyond the scope intended by the Congress which pro
posed it and the states which ratified it, and beyond any previous de
cision of this court.” 19

Upon this second application the Supreme Court, on March 13, 
1933, again denied certiorari without indicating whether the basis 
for its action was its conclusion that on reargument below “ the fed
eral question ” was still not properly presented, or whether it had 
finally decided that there was no “ federal question ” at all in the 
case.20

This representing the end of the road, so far as any hope of relief 
at the hands of the courts was concerned, the estate finally paid to the 
Pennsylvania taxing authorities an inheritance tax of $14,394,698.88,

19 Answer of respondent, p. 27. In its petition for certiorari counsel for the 
estate had stated: “ 1. The constitutional immunity of the Dorrance estate from 
death transfer taxation by more than one state with respect to intangible per
sonal property depends upon a correct determination of Dorrance’s domicile by 
the courts of each of the two states which have attempted to levy such tax, Penn
sylvania and New Jersey. The correctness of the present determination by the 
Supreme Court of Pennsylvania that Dorrance was domiciled in Pennsylvania is 
open to serious doubt. If that determination is in error, and if it is not corrected 
by this Honorable Court, not only will the estate now be compelled to pay the 
Pennsylvania inheritance tax with respect to said property, but it will ultimately 
be compelled also to pay the New Jersey inheritance tax with respect to the same 
property, and thus will be deprived of its constitutional immunity from inheri
tance taxation with respect to said property by more than one state. 2. The major 
question in regard to domicile here presented is of general constitutional impor
tance and public interest, and has not been passed upon by this Honorable Court. 
3. The general factual situation here involved is of common occurrence in rela
tion to estates which are subject to large death transfer taxes. Uncertainty as to 
the controlling law of domicile in such a situation encourages each of the different 
states concerned to levy and attempt to enforce a death transfer tax against any 
such estate with respect to the same intangible personal property, and thus tends 
to destroy good relations among the states.”  At p. 22.

20 Dorrance v. Pennsylvania, 288 U. S. 617 (1933).
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with an additional $104,278.03, representing interest on the principal 
sum.21 The scene now shifts to New Jersey where in the meantime 
the taxing authorities of that state have not been idle.

II. DEVELOPMENTS IN NEW JERSEY.

A brief recapitulation of certain facts already stated in connec
tion with the development of the case in Pennsylvania is necessary for 
a clear understanding of what took place in New Jersey. Dr. Dor
rance died September 21, 1930; his executors applied to the New 
Jersey Surrogate for probate of the will on October 1, 1930, and 
probate was granted the following day. On April 6, 1931, the execu
tors made an inheritance tax return, and on April 17, 1931, they 
filed an inventory and appraisement of the estate with the Surro
gate’s office. The first assessment of tax was made by the New Jersey 
taxing authorities on October 19, 1931, nearly thirteen months after 
the death of Dr. Dorrance. By this time the Pennsylvania taxing 
authorities had already assessed a tax, the tax had been found invalid 
by the Orphans’ Court in Pennsylvania, and the Commonwealth had 
filed an appeal from this decision in the Supreme Court of Penn
sylvania.22

As soon as the executors received notice of the New Jersey assess
ment, which amounted to $12,247,333.52, they appealed to the State 
Tax Commissioner of New Jersey to reopen the assessment in view 
of past and current events in Pennsylvania. Their request was granted

21 Following the denial of certiorari by the United States Supreme Court on 
March 13, 1933, the Supreme Court of Pennsylvania, on March 27, 1933, entered 
judgment for the Commonwealth of Pennsylvania against the executors of the 
estate of Dr. Dorrance for an inheritance tax in the amount of $14,394,698.88, 
subject to an additional tax if and when the final determination of the amount of 
the federal estate tax should disclose that 80% thereof (the credit allowed against 
the federal estate tax for the amount of state death taxes paid, under section 
301 (b) of the Revenue Act of 1926) exceeded $14,394,698.88. Acting upon the 
mandate of the Pennsylvania Supreme Court the Orphans’ Court of Delaware 
County entered judgment against the estate, and on March 31, 1933, the executors 
paid the tax with $104,278.03 interest, posting bond in the amount of $4,000,000 
to meet the eventuality of an additional assessment upon final computation of 
the federal estate tax.

22 It appears that the first step taken by Pennsylvania authorities toward the 
levying of the Pennsylvania tax was that taken by the Register of Wills of Dela
ware County on March 26, 1931. Notice of this step was immediately sent to the 
New Jersey Inheritance Tax Bureau, and on May 2, 1931, counsel for the estate 
suggested in writing that the State of New Jersey “  should intervene in the pro
ceedings in Pennsylvania and should be represented upon the trial or trials inci
dent to the determination of the validity of the assessment made by the Pennsyl
vania authorities.”  The notice was acknowledged by the Comptroller of New 
Jersey on May 13, 1931, but no steps were taken by New Jersey to intervene in 
the Pennsylvania proceedings.
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and on December 12, 1931, the assessment was reopened to enable 
the executors to introduce additional evidence concerning the deter
mination of the decedent’s domicile. On September 26, 1932, the 
Supreme Court of Pennsylvania finally sustained the Pennsylvania 
tax. Although this was brought to the immediate attention of the 
New Jersey taxing authorities, they proceeded with the making of a 
new assessment, and on October 10, 1932, the State Tax Commis
sioner again assessed the estate with a tax of $12,247,333.52.

Review of the decision of the Supreme Court of Pennsylvania was 
sought by application to the United States Supreme Court for cer
tiorari on November 4, 1932. On November 7, 1932, the State of New 
Jersey presented to the United States Supreme Court a motion for 
leave to file a bill of complaint in an original proceeding against the 
Commonwealth of Pennsylvania, seeking to restrain the Common
wealth from further proceeding with the collection of any taxes against 
the estate of Dr. Dorrance. On November 14, 1932, the Supreme 
Court issued a rule calling upon the Commonwealth of Pennsylvania 
to show cause why the leave should not be granted. In the brief pre
sented by New Jersey in support of its motion the Attorney General 
of New Jersey argued that there was a present conflict between the 
taxing authorities of New Jersey and those of Pennsylvania on the 
question of which state was the domicile of Dr. Dorrance at the time 
of his death, and that this conflict constituted a controversy between 
two states calling for settlement by the United States Supreme Court 
under Article III, Section 2 of the Constitution of the United States.23

23 The Attorney General of New Jersey pointed out how prior to the decisions 
of the Supreme Court in Farmers Loan and Trust Co. v. Minnesota, 280 U. S. 
204 (1930), and First National Bank of Boston v. Maine, 284 U. S. 312 (1932), 
domicile was not the exclusive test of a state’s jurisdiction to levy death taxes 
on the intangible personalty of a decedent, but how, since those two decisions, and 
because of them, the question of domicile had become all-important. Further, he 
stated, the determination of domicile questions had become a matter of extreme 
difficulty because of the lack of any one set of accepted indicia. He said:

“ The old landmarks of domicile; such as the place of household gods, the 
place of death, the place of making a will, the place of residence of a man’s 
family, the place of business, the seat of property, and many others, have 
been obscured or obliterated by the change in habits wrought by modern 
conditions.

“ In most of the cases in this country the courts have been content to deal 
with each case as it arose. If this court is to avoid the necessity of passing 
on each case of conflict between the states arising over succession taxes on 
intangible personal property under the new rule laid down in the two cases 
above mentioned it must give a definition of domicile that will be applicable, 
as a rule of law, as a concomitant to that new rule. There is at present no 
such definition, and no man knows what he must do to legally establish a 
domicile of choice, and no one knows the precise criteria of domicile for suc
cession tax purposes, under that new rule.
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The Attorney General of Pennsylvania, in the return of the Common
wealth to the rule to show cause why leave should not be granted to 
the State of New Jersey to file the bill for an injunction, ignored any 
dispute as to the advisability of having the Supreme Court lay down 
a rule of domicile binding upon all the states, and argued principally 
that the leave should be denied because there was no controversy 
between the Commonwealth of Pennsylvania and the State of New 
Jersey. The controversy, he urged, was between Dorrance’s estate 
and the Commonwealth of Pennsylvania, and between the same estate 
and the State of New Jersey, but the fact that both states were en
gaged in controversy with the same party did not make the case one 
of controversy between the two states themselves.24 The right of

“ As already stated, domicile was determined by the law of the forum. 
Heretofore its precise determination has not involved subjects of major 
interstate importance, or been the bone of serious contention between the 
states, but now, under the new rule of succession taxes, often involving large 
amounts of revenue (between 16 and 17 million dollars in the present case), 
everything depends upon a correct definition of that word. By the decisions 
referred to, domicile has been suddenly elevated to an exalted position of 
importance, without having been provided with the necessary habiliments of 
identification suitable to its new station.

“ Considering the large number of persons who, now-a-days, have resi
dences in more than one state, and the large proportion of private wealth 
that is now represented by intangible personal property, the natural result 
of the decisions in the Farmers Loan & Trust Company, and First National 
Bank cases is to divert the old competition between taxing states into the 
new channel of conflict over domicile. . . .

“ The present conflict is bound to be repeated, and to become the subject 
of the partial efforts of each state to secure for itself the large amount of 
revenue frequently involved, until set at rest by some decision of this court.

“ Such a cause of interstate conflict ought to be removed. It is necessary 
that the task of removing such causes, so well begun by the two decisions 
referred to, should be completed by the establishment of a rule of domicile 
applicable to the situation that has arisen as a direct result of those decisions.” 
At pp. 38-40.

24 Additional grounds urged in the Commonwealth’s return (p. 14-p. 21) were, 
in summary, as follows: (1) Proceedings in the Pennsylvania courts to collect 
the tax could not be stayed by injunction in the face of Section 265 of the Judicial 
Code, 36 Stat. 1162 (1911), 28 U. S. C. § 379 (1934), which provides: “ The writ 
of injunction shall not be granted by any court of the United States to stay pro
ceedings in any court of a State, except in cases where such injunction may be 
authorized by any law relating to proceedings in bankruptcy.”

(2) There was involved no threatened violation of the due process clause of 
the Fourteenth Amendment so far as property of the State of New Jersey was 
concerned, because Pennsylvania had neither touched nor threatened any prop
erty belonging to or claimed by New Jersey, and in any event the record clearly 
showed the ability of the Dorrance estate to meet the total tax claims of both 
Pennsylvania and New Jersey.

(3) There had been no violation of the full faith and credit clause of the U. S. 
Constitution by the Pennsylvania courts since the only action taken by New Jersey
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New Jersey to intervene as parens patriae in behalf of the property 
and rights of the Dorrance estate was challenged flatly.* 25 The return 
of the Commonwealth was made on December 19, 1932. On January 
9, 1933, the Supreme Court denied the motion of New Jersey for leave 
to file the bill of complaint.26

On December 2, 1932, the estate filed a formal petition of appeal 
from the New Jersey assessment made on October 10, 1932. This 
appeal, filed with the Prerogative Court of New Jersey, was amended 
on March 14, 1933, the day after the Supreme Court of the United 
States for the second time denied the estate’s application for a writ 
of certiorari to review the judgment of the Pennsylvania Supreme 
Court.27 The appeal before the Prerogative Court was heard by Vice- 
Ordinary Buchanan.28 On February 7, 1934, Buchanan, V. O., ren
dered his decision, sustaining the New Jersey assessment.29 His 
opinion in rendering this decision contains the only extended con
sideration of the case that appears in the reports of the litigation in 
the New Jersey courts. In the first place he conceded that if the domi
prior to that taken by the Pennsylvania courts was the admission to probate of 
the will of Dr. Dorrance, and it was established by the decisions of the U. S. 
Supreme Court that a decree of the courts of one state admitting a will to probate 
is not denied full faith and credit by the judgment of another state annulling the 
will on the ground that the testator died domiciled in the latter estate, citing 
Burbank v. Ernst, 232 U. S. 162 (1914).

(4) The claim of New Jersey for equitable relief was barred by the state’s 
laches, since the state was given notice of the Pennsylvania proceedings at least 
as early as May, 1931, and delayed taking action to stay such proceedings for over 
a year.

(5) The State of New Jersey had failed to show any threat of irreparable 
injury entitling it to injunctive relief.

25 At p. 21.
26 New Jersey v. Pennsylvania, 287 U. S. 580 (1933). No opinion was rendered, 

the Court stating simply, “ On consideration of the return to the rule to show 
cause it is ordered that the motion for leave to file the bill of complaint herein 
be, and the same hereby is denied.”

27 Dorrance v. Pennsylvania, 288 U. S. 617 (1933).
28 Vice-Ordinary Buchanan was named by Campbell, Ordinary of the Preroga

tive Court of New Jersey, on May 17, 1933, at which time it was moved by the 
Attorney General of New Jersey that the bond of the executors be increased 
from $10,000 without surety to $15,000,000 with surety. This motion was denied 
on the ground that the State had failed to show any irresponsibility on the part 
of the executors or the estate. At the same time the executors moved for a re
manding of the tax assessment to the State Tax Commissioner for modification 
in respect of certain credits against the assessment that were claimed by the 
estate. This motion was also denied on the ground that it was premature until 
the question of liability for any tax, raised by the appeal, was determined. Finally, 
over objection that the cause was not ripe for reference, Campbell, O., con
cluded: “ It is my privilege to refer a cause at any time, at any stage, and on 
my own motion. I will refer the appeal to Vice Ordinary Malcolm G. Buchanan.” 
In re Dorrance’s Estate, 113 N. J. Eq. 266, 166 Atl. 177, 178 (Prerog. Ct. 1933).

28In re Dorrance’s Estate, 115 N. J. Eq. 268, 170 Atl. 601 (Prerog. Ct. 1934).
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cile of Dr. Dorrance at the time of his death was in Pennsylvania, 
there was no basis upon which the New Jersey tax could be sustained. 
But, he held, the decision of the Supreme Court of Pennsylvania de
claring Pennsylvania to have been the decedent’s domicile was not 
conclusive and binding upon the New Jersey courts in a determina
tion of that question for themselves.30 He then proceeded to review 
the facts. In so doing he covered much of the ground traversed by 
the Pennsylvania courts that has been set out in the foregoing por
tions of this narrative. He singled out, however, certain facts as being 
more pertinent than others, among which were these: (1) The 
establishment at Pomona Farms of the original family home; (2) 
The maintenance of Pomona Farms at all times up to the death of 
Dr. Dorrance for the use of himself and his family; (3) The con
tinued use of the place from 1926 to 1929 by the mother and sister 
of Dorrance; (4) The death of Dorrance there in 1930; (5) The main
tenance of the business and business offices of Dorrance in New 
Jersey; (6) His church affiliations in New Jersey; (7) His voting and 
holding public office in that state; (8) His selection of banks in that 
state as depositaries of his intangible holdings. Above all, Vice- 
Ordinary Buchanan stressed the many formal and informal declara
tions by Dr. Dorrance stating that his “ home ” was in New Jersey 
all the time that he maintained a residence in Pennsylvania.31 Bucha

30 “ The constitutional provision invoked by the appellants is commonly known 
as the full faith and credit clause. It is true that, under it, and the statute [en
acted by Congress to carry the clause into effect, Act of May 26, 1790, Rev. Stat. 
§ 905, 28 U. S. C. § 687 (1934)], the courts of this state are bound to give to the 
judicial proceedings in Pennsylvania the same faith and credit as they have by law 
and usage in the courts of Pennsylvania. But this is true only if the proceedings 
in the Pennsylvania court were within the jurisdiction of that court. It is always 
open to the courts of the sister state to inquire into the jurisdiction of the court 
which pronounced the judgment in question. When it is demanded of the courts of 
one state that full faith and credit be accorded to the judgment of the court of a 
sister state, ‘ an inquiry into the jurisdiction (of the latter court) is always per
mitted, and if it be shown that the proceedings relied upon were without the juris
diction of the court they need not be respected.’ ”  (Citing Tilt v. Kelsey, 207 U. S. 
43; Thompson v. Whitman, 18 Wall. 457; Thormann v. Frame, 176 U. S. 350; Bur
bank v. Ernst, 232 U. S. 162.) Id. at 272, 170 Atl. at 603.

31 In stressing these statements of Dr. Dorrance the New Jersey court did not 
maintain that they were conclusive of the question:

“ It is true, as the appellants urge, that the intention required for the ac
quisition of a domicile of choice is an intention to make a home in fact, and 
not an intention to acquire a domicile. Am. Law Inst. Restatement, Conflict 
of Laws, § 21. If Dr. Dorrance had intended to make his residence in Radnor 
his actual home for all practical purposes for the rest of his life and intended 
to live no more in Cinnaminson, he could not retain his legal domicile in 
Cinnaminson; in such case his intent or wish to retain a technical legal 
domicile in New Jersey, while actually making, and intending to make, his
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nan, V. 0 ., ignored the attitude of Dorrance’s family toward Po
mona Farms and their close adherence to the Philadelphia estate, 
facts strongly stressed by the majority of the Pennsylvania Supreme 
Court. His approach coincided with that taken by the Orphans’ Court 
in Pennsylvania, where the court found in favor of a New Jersey 
domicile, and that of Kephart, J., dissenting from the decision of the 
majority of the Supreme Court of Pennsylvania, finding in favor of 
a Pennsylvania domicile. He did not criticize the decision of the 
highest court of Pennsylvania beyond the simple statement:

“ In the Dorrance case the Pennsylvania court had the same ques
tion and the same situation. It is impossible for this court to concur 
in its contrary determination, or to conclude otherwise than that the 
Pennsylvania adjudication is erroneous and that the opinion of the 
Pennsylvania Orphans’ Court and of the dissenting judges of the 
Pennsylvania court was correct.” 82

There is little to choose between the opinion written by Chief Jus
tice Frazer in support of the holding by the Pennsylvania Supreme 
Court that Dr. Dorrance died a domiciliary of Pennsylvania, and that 
of Vice-Ordinary Buchanan holding that the domicile of Dorrance at 
the time of his death was in New Jersey. Viewed in vacuous abstrac
tion one of the two courts must have been wrong, but a reading of 
the two opinions together shows the strength of Mr. Justice Stone’s 
observation that

“ Differences in proof and the latitude necessarily allowed to the 
trier of fact in each case to weigh and draw inferences from evidence 
and to pass upon the credibility of witnesses, might lead an appellate 
court to conclude that in none is the judgment erroneous.” 38

It follows, therefore, that as long as there remain available conflict
ing criteria by which the fact of a man’s domicile may be determined, 
it is quite possible that a man may have more than one domicile at one 
time. Equally possible, though far less probable, is the eventuality that 
a man may have no domicile at any given time.

Three months later, on May 10, 1934, the matter of credits against 
the New Jersey assessment which had been brought up at the first 
hearing by the Prerogative Court and there held to have been ad
vanced prematurely,84 was brought up again, this time before Vice 32 33 34

permanent home in Pennsylvania, would be unavailing. Dickinson v. Brook
line, 181 Mass. 195, 63 N. E. 331, 92 Am. St. Rep. 407. ‘A person’s wish to 
retain a domicile in one country will not enable him to retain it if in fact 
he resides with animus manendi in another.’ Dicey, Conflict of Laws, 106.” 
Id. at 276, 170 Atl. at 604.

They were, however, as the Court held, entitled to great weight when the 
facts presented a close and ambiguous situation.

32 Id. at 278, 170 Atl. at 605.
33 Worcester County Trust Co. v. Riley, 82 L. ed. 192, 196 (1937).
34 See note 28, supra.
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Ordinary Buchanan. After noting that opposing counsel had come to 
a compromise with respect to certain items in the tax assessed by 
New Jersey, the Court turned to the consideration of two items on 
which counsel could not come to agreement. The first of these was a 
tax of $1,099,552.52, assessed by the Pennsylvania taxing authorities 
against the estate of Dorrance, representing personal property taxes 
on the intangible holdings of Dr. Dorrance which he should have paid 
annually had he been domiciled in Pennsylvania, but which he had 
not paid before his death, the fact of his Pennsylvania domicile not 
having been established by the courts until thereafter.35 The estate 
had paid this amount and now sought to take it as a deduction from 
the property on which the New Jersey inheritance tax was to be 
assessed. The New Jersey statutes allowed a deduction to be taken 
for debts of the decedent owing at his death. The New Jersey taxing 
authorities denied the allowance of the deduction, and Buchanan, V. 0., 
sustained their position, holding that the statutory deduction applied 
only to debts “ legally owing,” and that the Pennsylvania taxes were 
not such, since they were illegally assessed, being grounded upon the 
premise that Dorrance was a domiciliary of Pennsylvania, which pre
mise the New Jersey Court had found untrue but three months be
fore.36 37 38 The second item sought as a deduction was the amount of in
heritance tax that had been paid to Pennsylvania on March 31, 1933.87 
This deduction was also disallowed by the New Jersey taxing authori
ties, and again their position was sustained by the Court on the same 
grounds given in support of the holding that the personal property 
tax paid to Pennsylvania could not be allowed as a deduction.38

36 In this connection it is of interest to note the following, which appears at 
p. 113 of the Proceedings of the Twenty-Ninth National Conference of the National 
Tax Association, held at Indianapolis September 28 to October 1, 1936:

“ Franklin S. Edmonds (Pennsylvania) : . . . I want to discuss the Dor
rance estate from the Pennsylvania point of view. Mr. Dorrance, the genius 
of the Campbell Soup Company, lived in New Jersey for many years. When 
his children reached the age where social opportunities were needed, he bought 
a beautiful place in Pennsylvania and lived there, where his children com
pleted their education. Mr. Dorrance was a very astute man, and when he 
made that change of residence to Pennsylvania he made statement after 
statement to indicate that his desire was still to be regarded as a New Jersey 
resident. If he had been regarded as a Pennsylvania resident, he would have 
come under our four mills personal property tax each year, for all of the 
stock of a foreign corporation which he held, and he held a very large quan
tity of that stock. So, he made statements and he wrote letters and accepted 
directorships and was always credited to New Jersey. . . .”

Compare notes 6 and 8, supra.
36 See note 29, supra.
37 See note 21, supra.
38 “  In the instant case, the executors did not pay the Pennsylvania tax without 

contest; they made a strong contest, and paid only when there was no further
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Thereby insult was added to injury, the estate being forced to pay 
to New Jersey an inheritance tax on the very property that was used 
to pay off the Pennsylvania personal property and inheritance taxes, 
which, according to the view of the New Jersey court, were both il
legally assessed, since both depended for their validity upon the fact 
of Dorrance’s domicile in Pennsylvania, when (according to the New 
Jersey court) his domicile was in New Jersey.

From these judgments of the Prerogative Court an appeal was taken 
to the Supreme Court of New Jersey, and the latter court, on February 
8, 1935, affirmed the findings below in favor of the validity of the 
$12,247,333.52 tax assessed by the New Jersey taxing authorities. In 
its unanimous per curiam opinion the New Jersey Supreme Court de
clared that they had given careful study to the opinions of Buchanan, 
V. 0 ., and continued:

“ . . . They disclose a very careful analysis and consideration of the 
proofs as well as the law applicable thereto; they are comprehensive, 
clear, sound, and correct.

“ We are of the firm opinion that there has been nothing further pre
sented to this court which would merit or justify a disturbance of the 
results reached by the learned Vice Ordinary and with which we are 
in thorough accord.” 30

The estate now turned to the Federal court for relief. In the Fed
eral District Court for New Jersey the executors brought suit for an in
junction to restrain the New Jersey Tax Commissioner from proceed
ing with the assessment and collection of the New Jersey tax. Their

possibility of escape therefrom. Nevertheless it still remains that the tax they 
paid was an illegal and invalid tax, and a tax, therefore, that is not intended by 
our statute to be deductible in the computation of our tax. That the estate of 
the decedent was compelled to pay the Pennsylvania tax is indeed unfortunate 
for the estate, but it cannot be allowed to interfere with the right of this state 
to collect the tax imposed by our statute.

“ A contrary view might well result in a complete deprivation of this state—the 
state of the domicile of the decedent, and therefore the only state legally entitled 
to transfer tax on his intangible personal estate— of any transfer tax whatever. 
The Pennsylvania tax in fact amounted to something like one-sixth of decedent’s 
estate. It might equally well have amounted to one-half or more (the trend in 
such taxation is toward increasing the rates), and there might have been one 
or more other states imposing and collecting a similar tax. If the total of such 
taxes imposed by other states amounted in the aggregate to the entire value of 
the estate, or even to a large proportion thereof, the tax collectible by this state— 
the only state legally entitled to such tax—would be reduced to nothing or to a 
comparatively small amount, under the contention of appellants.

“ The legislative provision means to allow as deduction only valid and legal 
transfer taxes. The Pennsylvania tax is not such, and appellants are not entitled 
to deduction in respect thereof,” Buchanan, V. O., in Dorrance v. Martin (In 
re Dorrance’s Estate), 116 N. J. Eq. 204, 207, 172 Atl. 503, 504 (Prerog. Ct. 1934).

39 Dorrance v. Martin, 118 N. J. Eq. 1, 176 Atl. 902 (Sup. Ct. 1935).
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bill was filed April 1, 1935, and the case was heard before a three 
judge court (Woolley and Davis, Circuit Judges, and Avis, District 
Judge). On June 3, 1935, the injunction was denied,40 the court unani
mously holding itself without jurisdiction to entertain the suit under 
Section 266 of the Judicial Code, because of the express prohibition 
contained in Section 265 against the issuance of an injunction by a 
federal court to restrain a state proceeding that has reached the judi
cial stage (except in bankruptcy cases) .41 The District Court, through 
Judge Woolley, made an extensive review of the facts of the case as far 
as they had developed at the time the bill for injunction was brought. 
The tenor of Judge Woolley’s opinion suggests him to have been of the 
view that the executors had blundered in delaying too long before ap
plying to the federal courts for assistance:

. . it is possible that the administrative proceedings in respect 
to the tax may have ended with the assessment by the State Tax Com
missioner and promptly thereafter the executors (other jurisdictional 
requisites being present) might have applied to a federal court for 
relief from threatened unconstitutional acts conformably with some
what like proceedings in.the case of City Bank Farmers’ Trust Co.,

40 Dorrance v. Martin, 12 F. Supp. 746 (D. N. J. 1935). Together with the bill 
filed by the executors of the Dorrance estate a second bill was filed in behalf of 
Elinor Dorrance Hill, one of the daughters of the deceased, and a beneficiary under 
the will of her father. The daughter’s bill, like that of the executors, sought to 
enjoin the New Jersey authorities from laying an inheritance tax on the property 
left by her father. Her bill was considered together with that of the executors, 
and the Court denied the injunction sought therein, holding that there was no 
reason favoring her bill that was not to be found in respect of the executors’ bill. 
Hill v. Martin, 12 F. Supp. 746 (D. N. J. 1935).

41 See note 24, supra. Describing the effect of Sections 265 and 266, 36 Stat. 
1162 (1911), 28 U. S. C. §§ 379, 380 (1934), when read together, the court said: 
“ The theory underlying federal jurisdiction in such case is that the administrative 
proceedings of the state in laying the tax must have been completed before the 
aggrieved taxpayer can call upon a federal court for relief. At that particular 
point, that is, before anything else shall have been done to correct or annul the 
assessment, the taxpayer may seek relief in a federal district court under the 
cited provision of the Judicial Code if an appropriate constitutional question is 
involved and other jurisdictional requisites are present. But the theory underlying 
federal jurisdiction in such case goes a step further and is to the effect that if the 
aggrieved taxpayer should pass the point at which administrative proceedings end 
and should take an appeal or otherwise seek relief in a state court whose juris
diction of the matter is judicial, then he is bound to the tribunal of his choice and 
bound by its decision which, if error, is subject to correction only by the orderly 
method of appeal. In such case a shift in the midst of judicial proceedings from 
a state court to a federal court by institution of suit in the latter for equitable 
relief, would, perhaps, be met by a plea of res judicata, and if the federal suit 
should operate as a stay of proceedings in the state court it is forbidden by federal 
law (Jud. Code § 265, 28 U. S. C. A. § 379).” Hill v. Martin, 12 F. Supp. 746, 
749 (D. N. J. 1935). (Italics supplied.)
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Executor, v. Schnader. . . . However, instead of moving to a federal 
court at this critical point when perhaps their way was clear, the exe
cutors appealed from the assessment to the Ordinary of New Jersey 
who through the Prerogative Court of that state had approved the 
assessment. . . 42

The Court does not, however, state what relief the executors might 
have secured had they made a more timely application to the Federal 
courts. In the Schnader case 43 the decedent, a resident of New York, 
died leaving valuable paintings in Pennsylvania where they had been 
on exhibition for several years. The Pennsylvania taxing authorities 
proceeded to appraise and assess the paintings for the purpose of col
lecting an inheritance tax upon their transfer. At the same time the 
New York taxing authorities, contending that the situs of the paintings 
was in New York, demanded that their value should be included in the 
gross estate of the decedent for the purpose of the New York estate tax. 
A bill was filed in the federal court to enjoin the Pennsylvania authori
ties from proceeding further. The federal court entertained juris
diction of the bill but denied the injunction, holding that the property 
had acquired a situs in Pennsylvania so as to subject it to Pennsyl
vania inheritance taxes.44 On appeal this judgment was affirmed by 
the United States Supreme Court.45

In the Dorrance case, however, the question was not one of deter
mining situs of property left by a decedent, but rather one of deter
mining the fact on which the situs of intangible property (under the 
decisions of the Supreme Court) depends, viz., the domicile of the 
decedent. While we have a federal law determining the situs of prop
erty, both tangible and intangible,46 we have as yet no federal law of 
domicile.47 Unless, therefore, the federal court would have been will

42 Ibid.
43 City Bank Farmers’ Trust Co. v. Schnader, 293 U. S. 112 (1934).
44 See earlier litigation in City Bank Farmers’ Trust Co. v. Schnader, 291 U. S. 

24 (1934).
45 Note 43, supra.
46 Tangible property: Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 

194 (1905); New York Central R. R. v. Miller, 202 U. S. 584 (1906); Southern 
Pacific S. S. Co. v. Kentucky, 222 U. S. 63 (1911); Frick v. Pennsylvania, 268 
U. S. 473 (1925); Johnson Oil Refining Co. v. Oklahoma, 290 U. S. 158 (1933).

Intangible property: Farmers Loan & Trust C9. v. Minnesota, 280 U. S. 204 
(1930); Baldwin v. Missouri, 281 U. S. 586 (1930); First National Bank of 
Boston v. Maine, 284 U. S. 312 (1932).

47 Thompson v. Whitman, 85 U. S. 457 (1873); Thormann v. Frame, 176 U. S. 
350 (1900); Tilt v. Kelsey, 207 U. S. 43 (1907); Burbank v. Ernst, 232 U. S. 162 
(1914); Baker v. Baker, Eccles & Co., 242 U. S. 394 (1917). In Worcester County 
Trust Co. v. Riley, 82 L. Ed. 192, 196 (1937), Mr. Justice Stone stated: “ Neither 
the Fourteenth Amendment nor the full faith and credit clause requires uni
formity in the decisions of the courts of different states as to the place of domicile, 
where the exertion of state power is dependent upon domicile within its bound
aries.” (Citing cases.) See note 19 and text which it accompanies, supra.
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ing to undertake for the first time the establishment of a federal law 
of domicile, it would have been unable to have granted any assistance 
to the Dorrance executors, however timely their bill may have been 
filed. In the light of existing law, declaring that the question of domi
cile was a matter for the exclusive determination of the states, it is 
extremely doubtful if any federal court lower than the Supreme Court 
itself would have been willing to assume the task of laying down a new 
law of domicile.48

And, as after events demonstrated, the Supreme Court, had it at 
this time been given an opportunity to untangle the intricacies of the 
law of domicile, would undoubtedly have turned a deaf ear.49 Any re
morse the executors might have felt after the decision of the District 
Court for having delayed too long their recourse to the federal court 
would probably have been wasted. They were caught in a web not of 
their own making.

The District Court then went on to consider what character the New 
Jersey proceedings had assumed by the time they reached the Pre
rogative Court. Expressly reserving decision on the question whether

48 Compare, however, the following statement from the opinion of the district 
court: “ Adverting finally to their main insistence, we are constrained to differ 
from the position of the executors that in all material respects the instant case 
parallels and is controlled by the [case of] City Bank Farmers’ Trust Co. v. 
Schnader. . . . While both cases concern the situs of and therefore the right to 
tax personal property of a decedent, the point of departure between the cases is 
that in the Schnader case resort was made to a federal court at the very end 
of the administrative proceedings or at what the court regarded as its equivalent 
and before judicial proceedings had been commenced in the Court of Common 
Pleas of Dauphin County, while in the instant case the taxpayers moved to the 
federal court not at the end of the administrative proceedings but intermediate 
the judicial proceedings.”  (Italics supplied.) Dorrance v. Martin, 12 F. Supp. 746, 
750 (D. N. J. 1935). Both the Schnader and the Dorrance cases did concern the 
question of situs of personal property, and the concomitant right of the state to 
tax it, but the Schnader case presented no question of domicile. Situs of the prop
erty in that case was determined by ascertaining where the property itself had a 
permanent physical location. There the property was tangible. In the Dorrance 
case the property, being intangible, was incapable, under the latest Supreme Court 
decisions (see cases cited in note 46, supra), of acquiring a situs of its own, but 
would follow the domicile of its owner. Domicile of the owner of the property 
involved in the Schnader case was quite unimportant; in the Dorrance case it 
was all important. Compare Mr. Justice Stone in Worcester County Trust Co. v. 
Riley, 82 L. Ed. 192, 196 (1937): “ In City Bank Farmers’ Trust Co. v. Schnader 
. . . on which petitioner relies, it was held that the bill of complaint stated a cause 
of action in equity to enjoin a state official from proceeding to assess and collect 
an inheritance tax on chattels alleged to have no tax situs within the state. The 
objection that the suit was one against the state within the meaning of the Eleventh 
Amendment was not urged or considered on the appeal to this Court.”

46 See statement of Mr. Justice Stone in Worcester County Trust Co. v. Riley, 
quoted in note 47, supra.
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the judicial stage had there been reached,50 the Court decided that as 
soon as appeal was taken from the Prerogative Court to the New Jersey 
Supreme Court the proceedings had indisputably arrived at a judi
cial stage where they could no longer be governed by injunction issuing 
from a federal court. On December 16, 1935, this judgment was af
firmed on appeal to the United States Supreme Court.51

On April 30, 1936, the highest court in New Jersey, the Court of 
Errors and Appeals, affirmed the judgment of the New Jersey Supreme 
Court.52 No opinion was written in the case, the simple fact of affirm
ance being stated in a one sentence per curiam opinion. This unquali
fied affirmance of the judgment in the court below commanded the 
adherence of eight of the ten members of the court. Two, Case and 
Hetfield, JJ., were for a qualified affirmance, being of the opinion that 
a deduction should have been allowed for the inheritance tax paid to 
Pennsylvania.53 Speaking for himself and Hetfield, J., Case, J., said:

“ It is said that Mr. Dorrance could not have been domiciled in two 
states at the same time, and that since we have found that he was 
domiciled at the time of his death within the state of New Jersey, it 
follows that he could not then have been domiciled within the state of 
Pennsylvania, and that therefore the courts of the state of Pennsyl
vania erred in holding the estate to a transfer tax in that jurisdiction. 
If we are right in our finding as to domicile, the Pennsylvania courts 
were, of course, wrong in their determination and the Pennsylvania 
tax was erroneously assessed; but wherever the right or wrong may 
lie, it is certain that the appellants, under compulsion, paid a transfer 
tax, and that our Legislature has ordained that where an estate of a 
person domiciled in New Jersey pays a transfer tax to another state 
the amount thereof shall be deducted from the gross in arriving at the 
net upon which our tax shall be calculated, and it is also certain that

so “  whether the jurisdiction of that Court (the Prerogative Court) is adminis
trative as the executors contend is debatable. We could, conceivably, be persuaded 
under the New Jersey authorities that its jurisdiction is judicial. However, as the 
matter is not dispositive of the case, we shall assume without deciding that its 
jurisdiction in respect to tax matters is administrative. If the administrative pro
ceedings stopped with the decision of the Prerogative Court, then the executors 
could at that point have lawfully sought relief in a federal court from constitu
tional misconduct of state officials.”  At p. 749.

51 Hill v. Martin et al. (Dorrance et al. v. Same), 296 U. S. 393 (1935). There is 
nothing in the unanimous opinion of the Supreme Court, as rendered by Brandeis, 
J., suggesting (as did that of the district court) that there would have been some 
relief available in the federal courts had a more timely application been made to 
them. Its opinion is limited narrowly to an affirmance of the judgment of the 
district court in holding that as soon as the New Jersey proceedings reached the 
Supreme Court of New Jersey they had arrived at a judicial stage where they were 
not controllable by an injunction issuing from a federal court.

62 Dorrance v. Martin, 116 N. J. L. 362, 184 Atl. 743 (Prerog. Ct. 1936).
63 See notes 37 and 38, supra.



we are powerless to void the Pennsylvania assessment or to grant the 
estate a recovery thereon.” M

For the fifth time the case now reached the United States Supreme 
Court, this time on application for writ of certiorari to the New Jersey 
Court of Errors and Appeals.* 55 * Guided by their experience in the treat
ment by the United States Supreme Court of their attempts to secure 
a review by that Court of the decision of the Supreme Court of Penn
sylvania, the petitioners were now scrupulously careful to point out 
that at every step of the litigation in the New Jersey courts they had 
attempted to raise “ federal questions ” , only to be overruled on each 
occasion. In their petition for certiorari they contended that the final 
judgment of the New Jersey courts violated the due process clause of 
the Fourteenth Amendment and the full faith and credit clause of 
Article IV, Section 1, of the United States Constitution. The argu
ment under the due process clause drew upon the Farmers Loan & 
Trust Co. and First National Bank cases 58 for its major premise, viz., 
that under the Fourteenth Amendment only the state of domicile can 
validly impose a transfer inheritance tax upon intangible personal 
property. As a minor premise it indicated that an inheritance tax had 
already been paid to the state of Pennsylvania, the courts of that state 
having found the decedent to have been domiciled there, and from this 
it concluded that any additional tax by New Jersey would constitute a 
taking of property without due process of law. The violation of the 
full faith and credit clause was committed, so the petitioners’ argu
ment ran, when the Prerogative Court of New Jersey refused to recog
nize the judgment of the Supreme Court of Pennsylvania determining 
Dr. Dorrance’s domicile to have been in Pennsylvania. The Attorney 
General of New Jersey, responding for the state, cited decisions of the 
United States Supreme Court holding that the decision of one state on 
a question of domicile is not binding upon courts of another state, and 
argued from them that there had been no violation of the full faith and 
credit clause. Nor, he contended, had there been any violation of the 
due process clause since the New Jersey courts, in exercising their right 
to determine for themselves the question of the decedent’s domicile, had 
ample evidence to support their conclusion that Dr. Dorrance died domi
ciled in New Jersey. This evidence he reviewed in detail.57

04 Dorrahce v. Martin, 116 N. J. L. 362, 184 Atl. 743, 744 (Prerog. Ct. 1936). 
In all other respects Case and Hetfield, JJ., concurred with the majority in holding 
for affirmance of the judgment below.

55 Dorrance v. Martin, the petition of the executors, was joined by Camden Safe 
Deposit & Trust Co. v. Martin, the petition of the testamentary guardian of the 
minor Dorrance children which had finally intervened in the proceedings when 
appeal was taken to the New Jersey Court of Errors and Appeals.

58 See note 46, supra.
57 The interesting thing about the point of evidence in the case is that the only

evidence that was presented to the New Jersey courts on the question of domicile
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On May 25, 1936,68 the Supreme Court denied certiorari. As is cus
tomary the Court wrote no opinion, simply stating the fact of denial, 
and noting that Mr. Justice Stone took no part in the consideration

58298 U. S. 678 (1936).

was the evidence which had been introduced in the Pennsylvania courts. When the 
case came before the Prerogative Court of New Jersey the executors were, so they 
supposed, estopped to produce evidence tending to show that Dr. Dorrance was a 
domiciliary of Pennsylvania. It should be recalled that the will of Dr. Dorrance 
stipulated that his domicile was in New Jersey, that accordingly his will should 
be probated in New Jersey, that his executors were enjoined against denying that 
his domicile was in New Jersey and against offering the will for probate in any 
state but New Jersey. The will expressly directed that if the executors failed 
or refused to probate it in New Jersey within thirty days after the date of the 
testator’s death, such one or more of the executors so failing or refusing should 
cease to be an executor. The will was, therefore, probated in Burlington County, 
New Jersey, ten days after Dr. Dorrance’s death. On April 28, 1933, about two 
months after the Supreme Court’s final refusal to review the decision of the Penn
sylvania Supreme Court, and almost three weeks before the first hearing in the 
New Jersey Prerogative Court on the appeal from the New Jersey assessment, 
the executors filed a petition to revoke the order of probate. This petition, filed in 
the Surrogate’s Court of Burlington County, was never pressed; on the contrary, 
the probate there was expressly maintained by the executors by periodical orders 
of continuance which carried on past the final appeal to the United States Supreme 
Court on June 1, 1936. Accordingly, therefore, when the cause came up for trial 
before Buchanan, V. 0., in the Prerogative Court of New Jersey “ the executors 
were embarrassed, by reason of the provisions of the will and of the position which 
they had taken in Pennsylvania, in litigating the tax proceedings in New Jersey 
and there claiming that the decedent was a resident of Pennsylvania; so embar
rassed, acting upon the advice of counsel, they did not offer any evidence upon the 
issue of residence, other than the judgment of the Supreme Court of Pennsylvania 
and the evidence upon which the judgment was based, either before the taxing 
authorities or in the Prerogative Court or the Supreme Court (of New Jersey) to 
indicate that the decedent was a resident of Pennsylvania, relying upon the effect 
of the judgment of the Supreme Court of Pennsylvania and the evidence sup
porting it.” Petition of the Camden Safe Deposit and Trust Company, as Testa
mentary Guardian, at p. 5.

And in the Brief of the Respondent in Opposition to the Petition of the executors 
for the issuance of certiorari to the New Jersey Court of Errors and Appeals, the 
Attorney General of New Jersey stated: “ The evidence in the present record in 
support of the claim of ‘domicil in Pennsylvania consists solely of the evidence 
offered in the Pennsylvania Courts in behalf of the Commonwealth of Pennsyl
vania.” At p. 16. Taking this evidence, the Attorney General sifted it, analyzed 
it, and itemized it, to demonstrate that, in spite of the fact the evidence had been 
found sufficient by the highest court of Pennsylvania conclusively to demonstrate 
that Dr. Dorrance died domiciled in Pennsylvania, the New Jersey courts had, on 
this very same evidence, ample reason to find that Dorrance was a domiciliary of 
New Jersey at the time of his death. The crowning ironical touch appears when 
it is disclosed by the testamentary guardian’s petition for certiorari that there was 
strong additional evidence to support the establishment of Dorrance’s domicile in 
Pennsylvania, evidence that was not produced in the Pennsylvania litigation be
cause there the estate was seeking to resist the establishment of a Pennsylvania
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and decision of the case. Because “ this case is so important— and 
petitioners are so completely unaware of this Court’s reasons for de
nying the writ of certiorari,” * 59 a strong petition for rehearing of the 
Supreme Court’s decision of May 25, 1936 was immediately entered. 
Again the petitioners stressed what they thought to be the important 
federal question in the case that called for solution by the Supreme 
Court.60 They stressed the dire situation in which the estate would 
find itself if the Supreme Court persisted in its refusal to intervene.61

domicile, and that was not later produced in New Jersey to support the decision 
of the Pennsylvania courts, and to resist the establishment of a New Jersey 
domicile by the New Jersey courts, because there the estate was estopped by the 
will of Dr. Dorrance from denying the testator’s own declaration that he was 
domiciled in New Jersey. This additional evidence was never produced. Thus, it 
appears that the blame for the unfortunate denouement of the Dorrance estate 
must rest upon the grave of Dr. Dorrance himself. While it is true that the whole 
difficulty would probably have been avoided had Dr. Dorrance not allowed the 
social desires of his wife and children to prevail upon him in 1925 when he moved 
from New Jersey to Pennsylvania, still much could have been saved had he, once 
having been prevailed upon to make the move, yielded entirely to the establishment 
of his domicile in Pennsylvania. It was because he wanted to eat his cake and 
have it too that made the hopeless tangle possible.

59 Petitioners’ Reply in re Petition for Rehearing, p. 1 .
60 “  When the Supreme Court of Pennsylvania sustained the imposition of a 

transfer inheritance tax upon the intangible personal property of Dr. Dorrance’s 
estate, this court denied your petitioners’ Petition for Certiorari ‘ upon the ground 
that the Federal question was not properly presented to, and was not passed by, 
the Supreme Court of Pennsylvania.’ 287 U. S. 660 (1932).

“  The Federal question was whether, under the evidence, the Commonwealth of 
Pennsylvania could, without violating the Fourteenth Amendment, impose the tax 
on the ground that at the date of his death Dr. Dorrance was domiciled in 
Pennsylvania.

“ The identical evidence which came before the Supreme Court of Pennsylvania 
is again before your Honorable Court in this case.

“ Now the Federal question is whether, under that evidence, New Jersey can, 
without violating the Fourteenth Amendment, impose a transfer inheritance tax 
on the intangible personal property of the Dorrance estate on the’ ground that at 
the date of his death Dr. Dorrance was domiciled in New Jersey.

“ In every court of New Jersey—the Prerogative Court, the Supreme Court and 
the Court of Errors and Appeals—this Federal question was stated, briefed and 
argued.

“ In addition, at every step in the New Jersey courts, petitioners argued that if 
the New Jersey Inheritance Tax Act can be properly construed to authorize the 
imposition of a tax upon the intangible personal property of the Dorrance estate 
under the circumstances of this case, the Act is unconstitutional as violative of the 
Fourteenth Amendment. . . .

“ In any event, it cannot be said that the Federal questions were not presented 
to the highest court of New Jersey.”  Petition for Rehearing, at pp. 1, 2, and 3.

61 “ And until this court shall decide, in some proceeding, in which State Dr. 
Dorrance was domiciled at the date of his death, this estate will be in difficulty 
after difficulty because of the conflicting decisions of the highest courts of two
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And finally they concluded:

. . we submit that this case presents a situation of great public 
importance. Many persons have places of residence in more than one 
State. In every such case the controlling rules for determining domi
cile are of vital importance. It cannot be that the States will be per
mitted to continue to subject estates to unconstitutional double inheri
tance taxation because they do not agree on the governing rules of law 
which must be applied to the facts. It is almost inconceivable that for 
the future this case shall stand as a precedent that on the identical 
evidence a man may be finally adjudged domiciled for inheritance tax 
purposes in more than one State at the date of his death.” 62 63

Inconceivable as it might have seemed, it became a reality when, 
on June 1, 1936, the Supreme Court entered a curt denial of the peti
tion for a rehearing,83 ringing the curtain down on the whole bizarre 
affair.64

States on this question. The estate has paid more than a million dollars in per
sonal property tax to Delaware County, Pennsylvania, because of the Pennsylvania 
judgment in the inheritance tax case. And income and other taxes will undoubtedly 
be assessed against this estate in both New Jersey and Pennsylvania until, some
time, the highest court of the land determines which of the two States has juris
diction over the estate.

“ In the meantime, unless a writ of certiorari is granted in this case, the estate 
will be forced to pay a double inheritance tax on Dr. Dorrance’s intangible per
sonal property. An unconstitutional tax will have been collected either by New 
Jersey or Pennsylvania, in the amount of many millions of dollars, and the estate 
will be without any redress whatsoever.” Id., at p. 6.

62 Id., at pp. 7, 8.
63 2 98 U. S. 692 (1936). It should be noted that whereas in the denial of 

certiorari to the decision of the Supreme Court of Pennsylvania, the U. S. Supreme 
Court based its denial “ upon the ground that the federal question was not prop
erly presented to, and was not passed upon by the Supreme Court of Pennsyl
vania,”  Dorrance v. Pennsylvania, 287 U. S. 660 (1932), four year later, in 
its denial of certiorari to the decision of the New Jersey Court of Errors and 
Appeals, it states no ground for the denial. Apparently “ the federal question ” 
has, in the interim, vanished.

04 It is possible to venture an approximate estimate of the total death tax burden 
that was sustained by the Dorrance estate. By way of contrast with the protracted 
litigation that surrounded the assessment of the death taxes of Pennsylvania and 
New Jersey, practically no recourse was had to the federal courts for the settlement 
of the federal tax liability. Upon stipulation of counsel, suit before the Board of 
Tax Appeals was dismissed, and agreement on the federal tax liability reached, 
on October 17, 1935. (Estate of Dorrance, 33 B. T. A. 1247). Since Dr. Dorrance 
died prior to the passage of the Revenue Act of 1932 (which imposed an addi
tional tax over and above that laid by the 1926 Act, with higher rates of tax, 
lower exemption, and no credit allowed for state taxes paid) his estate was sub
jected to federal estate taxes under the Revenue Act of 1926 alone. This Act 
provides that a credit shall be allowed against the federal tax for death taxes paid 
to any state, territory, or the District of Columbia, up to a total amount of 80% 
of the federal tax (Section 301 (b) of the Revenue Act of 1926). The federal tax 
amounted, in round figures, to 21.5 millions of dollars. If the total 80% credit
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were to be allowed it would amount (again in round figures) to 17.2 millions. It 
will be recalled that when the Supreme Court of Pennsylvania entered final judg
ment for the Commonwealth, the amount of the inheritance tax found due was 
stated to be $14,394,698.88, plus an additional sum of $104,278.03, representing 
interest on the principal sum. In the event that final determination of the amount 
of the federal estate tax should disclose that 80% thereof exceeded the total in
heritance tax paid to Pennsylvania, the court stated that the excess was to be 
taken up by an additional tax equal in amount to such excess (see note 2 1 , supra). 
This additional tax was assessable under the differential estate taxing scheme 
employed by Pennsylvania (the scheme is used in a number of states) for the 
express purpose of securing for the state in all cases the maximum credit against 
the federal tax. Accordingly the Pennsylvania tax was brought up to a figure 
equalling 80% of the federal tax, that is, 17.2 millions, and this total amount was 
allowed by the Federal Government as a credit against the federal tax. The re
maining 20% of the federal tax, amounting to 4.3 millions, was paid to the Fed
eral Government. Thus the total of the taxes paid to the Federal Government 
and the Commonwealth of Pennsylvania equalled 21.5 millions.

In the final stages of the litigation of the case, the last application to the United 
States Supreme Court for certiorari to the decision of the New Jersey Court of 
Errors and Appeals, the amount of the New Jersey tax was stated to be $12,247,- 
333.52, plus an unstated amount of interest thereon. (Brief of the petitioner for 
certiorari in Dorrance v. Martin, 298 U. S. 678 (1936), at p. 2). It appears that 
the actual tax paid to New Jersey amounted to a principal sum of $12,183,459.96, 
with interest thereon from 1931 to 1936 totalling $3,437,333.47. Thus the total 
New Jersey tax was $15,620,793.43. (N. Y. Times, June 5, 1936, p. 5). An in
teresting question would have been presented had New Jersey had an estate 
taxing law similar to that in effect in Pennsylvania, designed to take up the 
excess of the 80% credit of the federal estate tax over the amount of the state 
inheritance tax. Fortunately, for the estate, such a law was not in effect in New 
Jersey at the time of Dr. Dorrance’s death, although one was subsequently enacted 
(New Jersey Laws (1934) c. 243. p. 691). Reducing the amount of the New Jersey 
tax to a round 15.6 millions, and adding it to the Pennsylvania and federal taxes 
of 21.5 millions, the total tax burden approximates 37.1 millions of dollars.

Considering that the estate totalled about $115,000,000, the tax exaction of some 
thirty-seven millions does not at this day strike one as unusually excessive. Had 
Dr. Dorrance died in 1937, instead of 1931, the federal tax alone would have 
amounted to 20 million dollars more than the total state and federal taxes actually 
paid by the Dorrances. As Vice Ordinary Buchanan observed in denying the 
deduction of the Pennsylvania tax from the property subjected to tax in New 
Jersey “ the trend in such taxation is toward increasing the rates ” (note 38, 
supra). With the competition between the federal and state governments in the 
death tax field rapidly approaching the breaking point, the acuteness of the prob
lem raised by the domicile conflict in the Dorrance case is multiplied many times 
over. In the Green case, for example, a repetition of the Dorrance dilemma might 
have resulted in the preposterous but not impossible situation of an estate of some 
forty odd millions being assessed death taxes totalling more than the entire prop
erty left in the estate.



T A X  UNIFORMITY AND  
THE INCORPORATED TERRITORIES

F orrest Revere Black *

N MARCH 29, 1937, the Supreme Court of the United States
upheld the National Firearms A c t* 1 in the case of Sonzinsky v. 

United States.2 Section 1132(d) of the National Firearms Act pro
vides that “ the term ‘ continental United States ’ means the states 
and the District of Columbia This act has been classified as a 
“ Miscellaneous Revenue Measure ” but it departs from a well recog
nized practice in revenue legislation insofar as its geographical scope 
is concerned. For at least twenty years,3 it has been customary to 
employ the following language in revenue legislation; “ The term 
‘ United States ’ , when used in a geographic sense includes only the 
states, the territories of Alaska and Hawaii and the District of 
Columbia ” , In the Sonzinsky case the question was not raised as to 
whether the National Firearms Act was vulnerable inasmuch as it 
did not include Alaska and Hawaii and consequently the court did 
not pass on this aspect of the statute. Further we have found no 
article dealing with the interesting and important question as to 
whether the uniformity limitation on indirect taxes would be vio
lated by a statute which excluded the incorporated territories.

In discussing the general problem of the geographical scope of the 
uniformity (imitation, we shall utilize the National Firearms Act as a

* A. B., U. of Wisconsin (1916), M. A., Columbia U. (1919), LL. B., Ohio State U. 
(1920), Ph. D., Robert Brookings Grad. Sch. of Govt. (1925). Assoc. Prof. Political 
Science, U. of Iowa, 1925-27; Prof., U. of Kentucky Law School, 1927-34; Prof, 
of Law, Geo. Washington U. Law School, 1936; Chief Attorney AAA, 1934-1936; 
Special Attorney, United States Department of Justice, since 1937. Author of: 
III Starred Prohibition Cases (1931), W ar and the Constitution (1932), 
Judicial Milestones on the Road to A bsolutism (1933), May Price Fixing and 
Proration Devices Be Utilized by the Secretary of Agriculture Appurtenant to the 
Exercise of the License Power under the AAA  (1935) 23 Georgetown Law Jour
nal 196, "Jurisdictional F act”  Theoryband Administrative Finality (1937) 22 
Corn. L. Q. 515, American Constitutional System: an Experiment in Limited Gov
ernment (1935) 24 .Ky. L. J. 11, The “ Patent” Way to Balance the National 
Budget (1935) 29 A m . Pol. Sci. Rev. 830, Does Due Process of Law Require an 
Advance Notice and Hearing before a License is Issued under the AAA?  (1935) 
2 U. OF Ch i. L. Rev. 270, Commerce Clause and the New Deal (1935) 20 Corn. 
L. Q. 169, and numerous other articles.

1 48 Stat. 1236 c. 757, 26 U. S. C. § 1132 (1934).
2 300 U. S. 506 (1936).
3 The clerk of the joint Committee on Internal Revenue Taxation is authority for 

the proposition that for at least 20 years, Alaska and Hawaii have been included 
in all general revenue legislation. See for example act of June 22, 1936, secs. 
100 ( a ) ( 10 ).

5 343
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basis for our analysis. What are the constitutional sanctions for this 
act? The primary sanction is the taxing power and it should be noted 
that Sections 1132(e), ( f ) ,  and (g) dealing with excises define “ im
porter ” and “ dealer ” operating within “ the continental United 
States” , as defined above. However Section 1132(i) deals with im
portation “ into the United States or any territory under its jurisdic
tion or control (including the Philippine Islands)” . The constitu
tional sanction for this portion of the act is the foreign commerce 
power. Further Section 1132(j) finds its constitutional source in 
the power given to Congress to regulate commerce “ among the several 
states ” . This section makes it unlawful to ship in interstate com
merce any firearm not registered under Section 1132(d) or stamped 
under Section 1132(c).

In so far as the taxing power is involved in the National Firearms 
Act, the tax imposed is obviously an excise, and according to the Con
stitution 4 5 it must be “ uniform ” . The Supreme Court has held that 
the limitation of uniformity contemplates geographic and not intrinsic 
uniformity; that a “ tax is uniform when it operates with the same 
force and effect in every place where the subject of it is found ” .6 Our 
problem is limited to the query; what is the territorial extent of the 
phrase “ throughout the United States ” as used in the Constitution."

I

AN OFFICIAL DEFINITION OF THE TERM, “  UNITED STATES ” , CRITICIZED

In the 1936 Report of the Joint Committee on Internal Revenue 
Taxation 7 bearing the title, “ The Taxing Power of the Federal and 
State Governments” we find this statement under the heading, 
“ ‘ United States ’ defined ” :

“ The Constitution requires uniformity throughout the United 
States. The term “ United States ” has a limited application. While 
it undoubtedly includes all of the states and the District of Columbia 
[citing Loughborough v. Blake 5 Wheat. 317 (U. S. 1820)] it has 
been held that it does not include territory ceded or acquired by the 
United States and not yet incorporated into the United States. For 
example, it was held that the rule of uniformity did not apply to 
Porto Rico because that island had not been incorporated into the 
the United States but was merely pertinent thereto as a possession 
[citing Downes v. Bidwell 182 U. S. 244 (1901)]. Alaska and Hawaii 
have been incorporated into the United States and are subject to the 
rule of uniformity.”

4 U. S. Const. Art. I, § 8, Cl. 1.
5 Patton v. Brady, 184 U. S. 608, 622 (1902) (quoting from the Head-Money 

Cases, 112 U. S. 580, 594 (1884)).
a U. S. Const. Art. I, § 8, Cl. 1.
7 At 18, 19.
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We start our analysis with this excerpt for two reasons: (1) it 
is an official interpretation, and (2) it perhaps represents the ortho
dox view (if there can be said to be an orthodox view) on this per
plexing question.8 The following points should be noted by way of 
criticism:

1. Loughborough v. Blake9 relied on in the Report, involved a 
direct tax and anything said in that case about uniformity is ob
viously dicta. Further, if the authors of the Report of the Joint Com
mittee had studied the dicta in Loughborough v. Blake, that dicta 
would have been inconsistent with their thesis, for in that case Chief 
Justice Marshall, intimated that the uniformity provision as to in
direct taxes was operative “ throughout the whole American empire—  
states and territories.” This latitudinarian interpretation bothered 
Mr. Justice Brown, who spoke for the court in Doivnes v. Bidwell.10 
Mr. J. Brown said, in referring to Chief Justice Marshall’s statement, 
“ So far as applicable to the District of Columbia, these observations 
are entirely sound. So far as they apply to the territories, they were 
not called for by the exigencies of the case.” 11 Mr. Justice Brown then 
proceeded to reason that the District of Columbia should be treated 
the same as the states because it had formerly been a part of Mary
land and Virginia and that it could not by cession to the general 
government be deprived of the constitutional rights which it had once 
enjoyed. By this argument he avoided the implications in the dicta 
in Loughborough v. Blake.

2. In the second place, the Report cites no authority for the state
ment that “Alaska and Hawaii have been incorporated into the United 
States and are subject to the rule of uniformity.” It should be noted 
that this statement includes two ideas: (a) that Alaska and Hawaii 
have been “ incorporated” , and (b) that the uniformity limitation 
applies to them. It is true that the Supreme Court has held that 
Alaska is “ incorporated ” ,12 13 but it is not conceded that Hawaii is “ in
corporated” . We know of no decision wherein our highest court has 
held that Hawaii fs to be considered in the same category as Alaska 
and this is significant and should be controlling since “ incorporation ” 
is a technical concept created out of whole cloth by Mr. Justice White 
in the leading Insular case, Downes v. Bidwell.15 Leading commen

8 At least, it has been customary to include Hawaii and Alaska within the term 
United States ” in the general revenue acts for the past twenty years.
8 5 Wheat. 317 (U. S. 1820).

182 U. S. 244 (1901).
11 Id. at 262.
12 Rasmussen v. United States, 197 U. S. 516 (1905).
13182 U. S. 244 (1901). We shall discuss this unusual case later in detail.
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tators on the Constitution are doubtful on the point as to whether 
Hawaii is incorporated.14 *

The leading case on the constitutional status of Hawaii is Hawaii 
v. Mankichi 16 and this case decided that the Fifth and Sixth Amend
ments with reference to indictment by grand jury and trial by petit 
jury did not apply to Hawaii. This case is an interpretation of the 
Joint Resolution of July 7, 1898 which annexed Hawaii “ as a part 
of the territory of the United States ” and which declared that “ the 
municipal legislation of the Hawaiian Islands— not inconsistent with 
this Joint Resolution nor contrary to the Constitution of the United 
States— shall remain in force until the Congress shall otherwise de
termine.” The court was called upon to determine two questions: 
first, whether it was the intention and the necessary effect of the 
annexing Joint Resolution to make these constitutional provisions im
mediately applicable to the islands; and secondly, if it did not, whether 
it lay within the power of Congress or of the Hawaiian authorities to 
deny to the accused the rights in question. The court, by a five to 
four decision answered the first question in the negative and the second 
in the affirmative. The four dissenting judges 16 disposed of the prob
lem by answering the first question in the affirmative, but it should be 
noted that two of the majority judges,17 concurring, based their con
clusion on the doctrine that the annexing resolution did not intend to 
incorporate the islands eo instanti into the United States, and the 
other three majority judges placed their decision, arguing ab incon- 
venienti, on the ground that the two rights alleged to be violated in 
this case are not fundamental in their nature, but concern merely a 
method of procedure. One will search this case in vain to find aid or 
comfort for the incorporation theory.

In 1923, the Hawaiian legislature enacted a declaratory statute 
entitled “ The Bill of Rights ” in which it was stated that “ for a 
quarter of a century, Hawaii was incorporated and was an integral 
part of the United States.” 18 It should be remembered that the Ha
waiian legislature does not have the constitutional authority under the 
doctrine of the Insular cases or by virtue of any other Supreme Court 
decision to confer on the Hawaiian Islands the legal status of “ in
corporation ” by a declaratory statute.

As to the second part of the statement made in the Joint Committee 
Report to the effect that “ the uniformity limitation applies to Alaska 
and Hawaii ” , in the exercise of the federal taxing power, we submit

141 W illoughby on the  Constitution (2d ed. 1929) 494; Burdick, T he L aw  
of the  A merican Constitution  (1922) 302.

i '  190 U. S. 197 (1903).
16 JJ. Fuller, Brewer, Peckham and Harlan.
17 JJ. White and McKenna.
18 L aw s  of H aw aii (1923) c. 86.
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that there is no direct authority in any decision by the Supreme Court 
of the United States that so holds. The Report states that Downes v. 
Bidwell held “ that the rule of uniformity did not apply to Puerto Rico 
because that island had not been incorporated into the United States 
but was merely appurtenant thereto as a possession ” , and the nega
tive inference is intimated that if Puerto Rico had been incorporated 
that the decision would have been contra. Even if we were to agree 
with the Committee’s interpretation of Downes v. Bidwell, would it 
necessarily follow that the National Firearms Act is unconstitutional 
because Alaska and Hawaii are not included within its operation?

3. Under a proper doctrine of stare decisis, what is the holding of 
the court in the leading Insular case of Downes v. Bidwell? We intro
duce as the first witness, the official Court Reporter. He appends a 
footnote with the syllabi in the Downes case as follows: “ In announc
ing the conclusion and judgment of the court in this case, Mr. Justice 
Brown delivered an opinion. Mr. Justice White delivered a concurring 
opinion which was also concurred in by Mr. Justice Shiras and Mr. 
Justice McKenna. Mr. Justice Gray also delivered a concurring opin
ion. The Chief Justice, Mr. Justice Harlan, Mr. Justice Brewer and 
Mr. Justice Peckham dissented. Thus it is seen that there is no 
opinion in which a majority of the court concurred. Under these cir
cumstances, I have, after consultation with Mr. Justice Brown, who 
announced the judgment, made head notes of each of the sustaining 
opinions and placed before each the names of the justice or justices 
who concurred in it.” 19

Mr. Justice Brown,20 in delivering the “ opinion of the court” held 
that the uniformity provision applied only to the states. He said, 
“ In determining the meaning of the words . . . * uniform through
out the United States ’ we are bound to consider not only the pro
visions forbidding preference being given to the ports of one State 
over those of another . . . but the other clauses declaring that no 
tax or duty shall be laid on articles exported from any State, and that 
no State shall without the consent of Congress lay any imposts or 
duties upon imports or exports, nor any duty on tonnage. The object 
of all of these was to protect the States which united in forming the 
Constitution from discriminations by Congress, which would operate 
unfairly or injuriously upon some States and not equally upon others. 
The opinion of Mr. Justice White in Knowlton v. Moore, 178 U. S. 41, 
contains an elaborate historical review of the proceedings in the con
vention, which resulted in the adoption of these different clauses 
and their arrangement, and he there comes to the conclusion (p. 105) 
that ‘ although the provision as to preference between ports and that 
regarding uniformity of duties, imposts, and excises were one in

is 182 U. S. 244, n. 1 (1901).
no Id. at 278.
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purpose, one in their adoption ’ they were originally placed together,
‘ and became separate only in arranging the Constitution for the 
purposes of style.’ Thus construed together, the purpose is irresistible 
that the words ‘ throughout the United States ’ are indistinguishable 
from the words ‘ among or between the several states ’ and that these 
prohibitions were intended to apply only to commerce between ports 
of the several states as they then existed or should thereafter be 
admitted to the Union.”

Eight of the justices disagreed with Mr. Justice Brown as to the 
scope of the uniformity provision. This lone judge, delivering the 
“ opinion of the court ” held that Puerto Rico was not protected by 
the uniformity limitation for the reason that Puerto Rico was not a 
state. The four concurring judges excluded Puerto Rico from the 
uniformity protection for the reason that Puerto Rico was not an 
“ incorporated ” territory. It is interesting to note that these four 
concurring justices had dissented from the judgment of the court in 
De Lima v. Bidivell21 an earlier Insular case, which held that by the 
treaty of annexation, Puerto Rico at once ceased to be “ foreign terri
tory ” within the meaning of the federal tariff laws. These four jus
tices insisted that the status of incorporation could not be consum
mated by treaty, but only by the express or implied legislative con
sent of Congress.

We have been unable to find a single case wherein a majority of 
the Supreme Court of the United States has held that an incorporated 
territory was entitled, by reason of that incorporation to the pro
tection of the uniformity provision in the exercise of the federal tax
ing power. The great authorities on taxation are in agreement as to 
the unsatisfactory nature of Downes v. Bidivell under the doctrine of 
stare decisis. Cooley says, “ The decision in the Downes case is based 
on various reasoning by different judges and was decided by a close 
vote of the judges of the court. The question is not well settled.” 21 22 
Gray declares, “ In view of the divergent views expressed by the 
majority and the strong dissent from the result the questions raised 
cannot be considered settled.” 23 Judson, speaking of the Doivnes case 
says, “ There is no opinion of the court ” 24 and then quotes with 
approval the statement of Hon. Charles E. Littlefield, “ The Insular 
Cases, in the manner in which the results were reached, the incon
gruity of the results, and the variety of inconsistent views expressed 
by the different members of the court, are, I believe, without a parallel 
in judicial history.” 25

21182 U. S. 1 (1901).
221 Cooley on Taxation (4th ed. 1924) § 111.
23 Gray, Limitations of the T axing Power (1906) 359.
24 Judson, T axation (2d ed. 1917) 652.
25 A. B. A. Rep. (1901) 242.
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II

THE DOCTRINE OF DUAL POWER; THE “ TERRITORIAL”  POWER IS NOT 
SUBJECT TO THE UNIFORMITY LIMITATION

Thus far in the argument, we have advanced the contentions that 
there are no authoritative decisions by the Supreme Court of the 
United States holding (a) that Hawaii is incorporated or (b) that 
the uniformity limitation applies to incorporated territory in the exer
cise of the federal taxing power. This lack of authority, although not 
controlling, should be accorded some weight in determining the cor
rect answer to our problem.

But there is a more convincing contention that is pertinent to our 
inquiry. Suppose that Congress had included Alaska and Hawaii 
within the operation of the National Firearms Act. We submit, 
that if such had been the case, Congress would be exercising a dual 
power; the taxing power and the territorial power in so far as these 
territories are concerned, and Congress could have treated these terri
tories differently than the states, and the mere fact of discrimination 
would not raise a constitutional question.

Article IV, Section 3, Clause 2 of the Constitution confers the terri
torial power. It reads, “ Congress shall have power to dispose of and 
make all needful rules and regulations respecting the territory or other 
property of the United States.” The Supreme Court has declared that 
the federal power over territories is derived (a) from the grant quoted 
above, (b) the implied power to govern which is derived from the right 
to acquire,20 and (c) in De Lima v. Bidwell,2' the Court said that this 
power of Congress over the territories “ arises, not necesarily from the 
territorial clause of the Constitution, but from the necessities of the 
case and from the inability of the States to act upon the subject.”

The territorial power is plenary * * 28 and the United States, being the 
only government which can impose laws upon the territories, has “ the 
entire dominion and sovereignty, national and municipal, Federal and 
state. . . .” 29 This is well illustrated by the power of Congress to 
pass a prohibition law for a territory, prior to the adoption of the 18th 
Amendment. In 1884, Congress imposed a prohibition act on Alaska. 
The contention was made that this was not a valid regulation because 
Congress had not enacted similar laws relating to other territories. The 
court upheld the act in Endleman v. United States 30 on the theory of 
plenary power. The constitutionality of the prohibition law for

20 Sere v. Pitot, 6 Cranch 332 (U. S. 1810) decided by C. J. Marshall.
22182 U. S. 1, 196 (1901).
28 Church of Jesus Christ v. United States, 136 U. S. 1.
29 United States v. McMillan, 165 U. S. 504, 510 (1897); National Bank v. 

County of Yankton, 101 U. S. 129 (1879).
89 86 Fed. 456 (C. C. A. 9th, 1898).



the Territory of Hawaii enacted prior to the adoption of the 18th 
Amendment, has never been questioned.

The power of Congress to enact discriminatory legislation for terri
tories and the District of Columbia has not been seriously questioned, 
and the power has been exercised repeatedly. This fact is entitled to 
some consideration in determining whether Congress has constitu
tional power to discriminate.81 From the time that Hawaii was an
nexed, to the present, Congress has prohibited Chinese laborers in 
Hawaii from entering continental United States; 31 32 although Chinese 
may migrate from continental United States to Hawaii they may not 
come into continental United States from Hawaii. The recently en
acted Philippine Independence Act permits the immigration of Fili
pinos into the territory of Hawaii, but prohibits such Filipinos from 
coming from Hawaii to continental United States.33

It is interesting to note the express provisions for uniformity in 
the Constitution of the United States applicable to the federal gov
ernment. (a) Duties, imposts and excises shall be uniform throughout 
the United Staes;34 (b) Uniform rule of naturalization,35 * (c) Uni
form laws on the subject of bankruptcies throughout the United 
States,30 and (d) “ No preference shall be given by any regulation of 
commerce or revenue to the ports of one state over those of another.” 37 
Is it a fair inference that uniformity is not required in exercising other 
enumerated powers?

In Clark Distilling Company v. Western Maryland Railway 38 the 
Supreme Court of the United States squarely repudiated the con
tention that the exercise of the commerce power must meet the test 
of uniformity. This case involved the constitutionality of the Webb 
Kenyon Act which prohibited the shipment of intoxicating liquor 
“ from one state, territory or District of the United States into any 
other state, territory or District of the United States ” , where the sale 
thereof was prohibited. In rejecting the contention that the commerce 
power must be uniform the court said, “ the argument seeks to engraft 
upon the Constitution a restriction not found in it, that is, that the 
power of regulation [commerce] conferred upon Congress obtains 
subject to the requirement that regulations enacted shall be uniform 
throughout the United States.” 39

31 See Field v. Clark, 143 U. S. 649, 683 (1892).
32 30 Stat. 751, § 1 (1898), 8 U. S. C. § 293 (1934); 31 Stat. 161, § 101 (1900), 

8 U. S. C. § 294 (1934); 37 Stat. 737, §3 (1913), 8 U. S. C. § 296 (1934).
33 42 Stat. 23, § 301 (1921), 48 U. S. C. § 1328 (1934).
3* U. S. Const. Art. I, § 8, Cl. 1.
35 U. S. Const. Art. I, § 8, Cl. 4.
30 Ibid.
37 U. S. Const. Art. 1, § 9.
33 242 U. S. 311 (1917).
39 Id. at 327.
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If the commerce power is not subject to the limitation of uniformity, 
it is our contention that a fortiori the territorial power would not be, 
for the reason that the territorial power is a broader power than the 
commerce power. Two illustrative cases will demonstrate the truth 
of this proposition and will indicate the doctrine of what we have re
ferred to as “ dual power The first case is El Paso and Northeastern 
Railway v. Gutierrez.40 In the First Employers Liability Cases,*1 the 
Employers Liability Act was held unconstitutional as applied to inter
state commerce, because of the broad language of the act making it 
applicable to all employees of common carriers, whether or not the 
employees were engaged in interstate commerce. The court by way 
of dictum in this case said, “ The legislative power of Congress over 
the District of Columbia and the territories being plenary and not 
depending upon the interstate commerce clause, it results that the 
provision as to the District of Columbia and the territories, if stand
ing alone could not be questioned.” 42 In the next year, the Gutierrez 
case was decided by the Court which involved the Employers Liability 
Act as applied to the territory of New Mexico. Here the Court squarely 
decided a question which had been dealt with by dictum in the previous 
case. The same statute which had been held invalid in the earlier case 
was held valid in the later case, because it related to the territories 
and was an exercise not of the commerce power, but of the territorial 
power. In the Gutierrez case, the court said, “ Certainly these pro
visions could stand in separate acts, and the right to regulate one class 
of liability in nowise depends upon the other. Congress might have 
regulated the subjects by laws applying alone to the territories, and 
left to the various states the regulation of the subject-matter within 
their borders, as had been the practice for many years.” 43 44 The Gutier
rez doctrine was applied to the District of Columbia in the case of 
Hyde v. Southern Railway.**

The same doctrine of dual power was invoked in the case of Atlantic 
Cleaners and Dyers Inc. v. United States. This case concerned Sec
tions 1 and 3 of the Sherman Anti-Trust Act. The court held that the 
words “ trade and commerce ” as used with reference to the District 
of Columbia in Section 3 might very well be broader than the same 
words used in Section 1 in reference to interstate and foreign com
merce, because of the broader scope of federal power over the District 
of Columbia, granted by Art. 1, Sec. 8, Clause 17 of the Constitution. 
The Court said, “ Under that clause, Congress possesses not only every

40 215 U. S. 87 (1909).
41 207 U. S. 463 (1908).
42 215 U. S. 87.
43 215 U. S. 87, 96 (1909).
44 31 App. D. C. 466 (1908).
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appropriate national power, but, in addition, all the powers of legis
lation which may be exercised by a state in dealing with its affairs, 
so long as other provisions of the Constitution are not infringed.” 45 46

It should be noted further that the concept of uniformity is not in
herent in and does not emanate from the “ due process ” clause of the 
Fifth Amendment. Congress may legislate for the territories and not 
for the states, or if it does legislate for the territories, it need not 
treat the various territories or a territory and the states in the same 
manner. The due process clause was intended to protect individual 
rights and it has never been conceived that it was intended to affect 
relationships between the United States and the territories. The doc
trine enunciated by the court in Alaska v. T royin and Juneau Hard- 
ivare Co. v. Troy 47 indicates the nature of territorial status and its 
inferiority as compared with the states under the American constitu
tional system.

Both of these cases involved Section 27 of the Merchant Marine 
A c t48 which discriminated against the commerce of Alaska and in 
favor of the commerce of continental United States. The effect of 
Section 27 was that whereas inhabitants of continental United States 
could under certain circumstances ship their goods in vessels which 
offered the lowest rates, the inhabitants of Alaska could only ship in 
vessels of American registry. In the Juneau case the court said, “ Un
der the territorial clause, can it be doubted that, under the power thus 
conferred, Congress has the power, if it chooses to exercise it, to ab
solutely close, not only the port of Juneau, but all the ports of Alaska? 
Could it not, if it so choose, prohibit all commercial intercourse with 
Alaska? Having been given the power ‘ to dispose o f ’ the territory, 
could it not dispose of any part thereof? If Congress has the power to 
dispose of Alaska, or the power to prohibit commercial intercourse with 
Alaska, can it be argued that it has not the power to prescribe that 
such commercial intercourse as is to be had with Alaska shall be had 
by means of vessels of American ownership and registry? ” 49

This decision was affirmed by the Supreme Court of the United 
States in Alaska v. Troy in the following words, “ The appellants in
sist that ‘ State ’ in the preference clause includes an incorporated and 
organized territory. . . . To justify the broad meaning now suggested 
would require considerations more cogent than any which have been 
suggested. Obviously, the best interests of a detached territory may 
often demand that its ports be treated very differently from those

«  286 U. S. 427, 434 (1932).
46 258 U. S. 101 (1922).

6 Alaska 364 (1921).
48 41 Stat. 999 (1920), 46 U. S. C. § 883 (1934).
«  6 Alaska 364 (1921).



within the States. And we can find nothing in the Constitution itself 
or its history which compels the conclusion that it was intended to 
deprive Congress of power so to act.” 50

These two decisions relate to an “ incorporated ” territory and the 
last sentence indicates that the due process clause of the Fifth Amend
ment does not require uniformity of treatment. The point should also 
be stressed that the preference to ports clause includes both “ regula
tions of commerce and revenue.” If the word “ state ” in the prefer
ence to ports clause does not include incorporated territories when 
Congress is exercising the commerce power, why should not the 
same rule apply when Congress is exercising the taxing power? 
On this point we again emphasize the historical argument made 
by Mr. Justice White and concurred in by five other justices in 
the case of Knowlton v. Moore,51 dealing with a federal estate tax. 
Referring to the uniformity limitation on indirect taxes and the pref
erence to ports clause, he shows that when the draft of the Constitution 
came from the convention, the uniformity clause was “ but a part of 
the clause forbidding a preference in favor of the port of one State 
over the port of another State. . . . Thus it came to pass that although 
the provisions . . . were one in purpose, one in their adoption, they 
became separated only in arranging the Constitution for the purpose 
of style.” 52 53 It is also interesting to note that Mr. Justice McReynolds, 
speaking for a unanimous court in the Troy case, referring to the 
remarks concerning the preference clause in Downes v. Bidwell53 said, 
“ But none of these opinions was accepted by a majority of the court 
and statements therein are not binding up on us.” 54 Further, the 
Juneau and the Troy cases clearly establish the point that Congress, 
acting under the territorial clause is not restricted to the unincorpo
rated territories only.

Before leaving the question of “ dual power ” under the territorial 
and commerce clauses, it should be noted that the Supreme Court 
has not directly passed upon the question whether the word “ states ” 
in the commerce clause includes territories.55 * However in Hanley v. 
Kansas City Southern Railway 56 there was involved the validity of 
a rate fixed by the State of Arkansas for freight carried between that

50 258 U. S. 101, 111 (1922).
01 178 U. S. 41 (1900) Mr. Justice Peckham did not participate in the decision. 

Justices Harlan and McKenna dissented and Mr. Justice Brewer dissented only 
on the one point as to the progressive rate but concurred as to the remainder of 
the decision.

32 178 U. S. 44, 105 (1900).
53 Supra, page 347.
34 258 U. S. 101, 111 (1922).
55 Gavit , T he Commerce Clause (1932) § 77.
33 187 U. S. 617 (1903).
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state and Indian Territory. The act was held invalid and Mr. Justice 
Holmes said, “ It may be assumed that this power of Congress over 
commerce between Arkansas and the Indian Territory is not less than 
its power over commerce among the States.” 57 The territories are not 
“ foreign nations ” .58

The same doctrine of dual power has been applied in the field of 
the taxing and the territorial clauses. In Lawrence v. Wardell involv
ing a federal income tax in the Philippine Islands the Court said, “ The 
power of Congress, in the imposition of taxes and providing for the 
collection thereof . . .  is not restricted by constitutional provision 
(section 8, article 1), which may limit its general power of taxation as 
to uniformity and apportionment when legislating for the mainland 
or United States proper, for it acts in the premises under the author
ity of clause 2, section 3, article 4, of the Constitution, which clothes 
Congress with power to make all needful rules and regulations re
specting the territory or other property belonging to the United 
States.” 59

For this statement, the Court cited Binns v. United States.60 In 
the Binns case, by a unanimous decision, the Court held valid a Con
gressional act which imposed excise taxes on certain businesses in 
Alaska only. It was objected that this tax violated the uniformity 
limitation, especially since the act provided that “ all moneys received 
under this act shall be covered into the Treasury of the United States.” 
The court emphasized the point that Alaska had no legislative body 
and that Congress in legislating was in effect laying “ a local tax im
posed for the purpose of raising funds to support the government of 
Alaska.” It was claimed, and not denied, that the administration of 
Alaska cost more than the revenues derived therefrom. The Court 
accepted the dual power doctrine and recognized that Congress was 
exercising the territorial power. The doctrine of the case was ex
pressed as follows: “ The fact that the taxes are paid directly into 
the Treasury of the United States and are not specifically appropri
ated for the expenses of the territory . . . does not make the taxes un
constitutional if it satisfactorily appear that the purpose of the taxes 
is to raise revenue in that Territory for the Territory itself.” 61

In conclusion, it is our position that if Congress had included Alaska 
and Hawaii in the National Firearms Act, that under the territorial

07 Id. at 619.
68 R estatement, Conflict of Law s (1934) §49.
59 2 73 Fed. 405, 408 (C. C. A. 9th, 1921). See, also, Neuss Hesslein & Co., Inc. 

v. Edwards, 24 F. (2d) 989 (S. D. N. Y. 1928).
60 194 U. S. 486 (1904). Mr. Justice Harlan did not participate in this decision.

194 U. S. 486 (1904) (Headnote 2).



power, it could have treated these territories differently than the states. 
Since Congress has this power of discrimination, it follows that Con
gress could have expressly provided that only certain parts of this 
act shall apply to Alaska and Hawaii; or that they be excluded al
together from the operation of the act.

The potential power of Congressional discrimination in the treat
ment of states and territories finds its source in the territorial clause. 
It should not be forgotten that “ ‘ This Union ’ was and is a union of 
States, equal in power, dignity and authority. . . .” 62 The line of 
constitutional demarcation for discriminatory treatment in the laying 
of indirect taxes is to be found between states and territories and not 
between incorporated and unincorporated territories, which latter 
view would require identical treatment of incorporated territories and 
the states. If in the National Firearms Act, Congress had spelled out 
its exercise of the territorial power and had concluded by expressly 
providing that “ no section of this act shall apply to the territories ” , 
we submit that under the doctrine of the cases analyzed above, this 
would be a valid discrimination. Can it be that Congress has emascu
lated its potential and actual power of discrimination under the terri
torial clause by selecting a method of defining the term “ continental 
United States” which excludes sub silentio Alaska and Hawaii?
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VENUE OF CORPORATE REORGANIZATIONS 
UNDER SECTION 77B

Be n ja m in  L. B ird *

THE PREMIUM placed upon the bargaining abilities of litigants 
and counsel is not the least significant of the innovations sponsored 

by Section 77B of the Bankruptcy Act, and, in the hands of the 
bargainer intent upon preserving the rights of his client, whether 
corporation or creditor, a weapon of more than ordinary effectiveness 
is the power to choose, within the rules, the forum for the bargaining. 
Section 77B permits the reorganization proceedings to be carried on 
at one of three territorial jurisdictions. In the case of a corporation 
engaging in interdistrict and interstate activities or operating scat
tered properties the indefinite criteria of venue incorporated in the 
Section allow considerable latitude in the selection of the appropriate 
reorganization forum.

Section 77B(a) provides that the petition shall be filed with the 
court in whose territorial jurisdiction the corporation, during the 
preceding six months or the greater portion thereof, has had its 
principal place of business or its principal assets or in any territorial 
jurisdiction in the state in which it was incorporated. The court may, 
upon petition, transfer such proceedings to the territorial jurisdiction 
where the interests of all the parties will be best subserved.1

I. PRINCIPAL PLACE OF BUSINESS

In ascertaining the principal place of business, the starting point 
will always be an investigation of the business carried on by the 
corporation— the occupation or activity from which the corporate 
entity makes, or expects to make, profits. A large number of the cases 
considered hereinafter are mute evidence of the frequent failures of 
counsel to obtain clear and considered conceptions of the business 
conducted by the corporation involved. As a rule, the charter or cer
tificate of incorporation will indicate, with varying degrees of finality, 
the authorized kind of business.2

* LL. B., U. of Texas (1931); author of Financial Association Which May Be 
Reorganized Under Section 77B of the Bankruptcy Act (1936) 15 T ex . L. Rev. 65. 

i48 Stat . 912, §77B (a), 11 U. S. C. § 207 (2) (1934).
2 See Bird, Financial Associations Which May Be Reorganized under Section 77B 

(1936) 15 T ex . L. Rev. 65. With respect to corporations chartered to do several 
kinds of businesses see Cate v. Connell, 173 Fed. 445 (C. C. A. 1st, 1909); In re 
Interstate Paving Co., 171 Fed. 604 (N. D. N. Y. 1909); In re Dairy Marketing 
Ass’n, 8 F. (2d) 626 (D. Ind. 1925).
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The construction and application of the venue provision of Section 
77B based upon the principal place of corporate business, will be 
materially facilitated by reference to the existing body- of authority 
construing and applying Section 11 (1) of the Bankruptcy Act of 
1898. Section 11 (1) invests courts of bankruptcy with jurisdiction to 
adjudge persons bankrupt who have had their principal place of 
business, resided, or had their domicile within the territorial jurisdic
tion for the greater portion of the six months preceding the filing of 
the petition.3 Within the purview of Section 11 (1) the location of 
the principal place of business is a question of fa ct4 and, consequently, 
only principles of considerable generality are deducible from the 
cases thereunder. These principles may be stated, thus:

1. The business of a corporation consists, essentially, of the occu
pational activities authorized by its charter and its dealings, as a 
corporate entity, with its customers. Those activities which are pri
marily devoted to the realization of profits are of greater significance, 
in defining the corporate business, than intra-corporate affairs.5 6

The proposition is not lacking in corollaries. The principal place 
of business, say the courts, is not, necessarily, the situs of the principal 
office,8 or that where the directors and stockholders meet,7 or that 
where the corporate record and stock books are kept,8 or that named

3 30 Stat. 545 (1898), 11 U. S. C. § 11(1) (1934):
“ The courts of bankruptcy . . . are invested . . . with such jurisdiction 

. . .  as will enable them to exercise original jurisdiction . . .  to (1) adjudge 
persons bankrupt who have had their principal place of business, resided, or 
had their domicile within their respective territorial jurisdictions for the pre
ceding six months or the greater portion thereof. . . .”

“ Persons” includes corporations. 30 Stat. 544, § 1(19) (1898), 11 U. S. C. 
§ 1(19) (1934).

4 In re American & British Mfg. Corp., 300 Fed. 839 (D. Conn. (1924); In re 
R. H. Pennington & Co., 228 Fed. 388 (W. D. Ky. 1915); Chicago Bank of Com
merce v. Carter, 61 F. (2d) 986 (C. C. A. 8th, 1932).

5 Dryden v. Ranger Refining & Pipe Line Co., 280 Fed. 257 (C. C. A. 5th, 1922),
cert, denied, 260 U. S. 726 (1922); In re Worcester Footwear Co., 251 Fed. 760 
(D. Mass. 1918); Continental Coal Corp. v. Roszelle Bros., 242 Fed. 243 (C. C. A. 
6th, 1917); In re Elmira Steel Co., 109 Fed. 456 (N. D. N. Y. 1901); In re Devo
nian Mineral Spring Co., 272 Fed. 527 (N. D. Ohio, 1920) (where the situs of
production activities was considered of greater significance than the location of 
sales activities); In re Tygarts River Coal Co., 203 Fed. 178 (N. D. W. Va. 1913) 
(to the same effect); Lawrence v. Atlantic Paper & Pulp Corp., 298 Fed. 246, 
(C. C. A. 5th, 1924).

6 Dryden v. Ranger Refining & Pipe Co., 280 Fed. 257 (C. C. A. 5th, 1922); 
Continental Coal Corp. v. Roszelle Bros., 242 Fed. 243 (C. C. A. 6th, 1917).

7 In re Elmira Steel Co., 109 Fed. 456 (N. D. N. Y. 1901). See also cases cited, 
supra, note 6.

8 In re Worcester Footwear Co., 251 Fed. 760 (D. Mass. 1918).
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in the charter or certificate of incorporation.6 Moreover, if the cor
poration uses its subsidiaries as mere instrumentalities for the trans
action of its business, the business conducted by the subsidiaries will 
be considered to be the business of the parent corporation; the same 
is true when business is transacted through passive trustees.9 10

2. No general rule has been established for determining which one 
of the several places at which the corporation does business is its 
principal place of business within the purview of Section 11 (1 ). 
The principal place of business is to be gathered from a general survey 
of the geographic distribution of the corporation’s activities and the 
decision depends upon a comparison of the activities at each place in 
respect to their character, importance and amount.11 The locus of 
the principal place of business is always a question of fact depending 
upon the circumstances of each case, and the burden of proof rests 
on the petitioners.12

3. Various rules of thumb have been announced and adopted in 
cases construing Section 11 (1) involving evenly balanced data. It is 
said that when the corporation conducts its business at a number of 
places, no one of which is plainly the principal place of business, one

9 In re Guanecevi Tunnel Co., 201 Fed. 316 (C. C. A. 2d, 1912); In re San Antonio 
Land & Irrigation Co., 228 Fed. 984 (S. D. N. Y. 1916); Chicago Bank of Com
merce v. Carter, 61 F. (2d) 986 (C. C. A. 8th, 1932).

10 In re San Antonio Land & Irrigation Co., 228 Fed. 984 (S. D. N. Y. 1916).
11 In re Mathews Consolidated Slate Co., 144 Fed. 737 (C. C. A. 1st, 1906); 

appeal dismissed, 205 U. S. 550 (1906); same case 144 Fed. 724 (D. Mass. 1905); 
In re E. & G. Theatre Co., 223 Fed. 657 (D. Mass. 1905); In re Worcester Foot
wear Co., 251 Fed. 760 (D. Mass. 1918). Notwithstanding the absence of gen
eral rules, the stated propositions will be found to explain, with a considerable 
degree of accuracy, the decisions of the courts. The courts have generally con
cluded, in surveying the corporate activities, that the location of the principal 
office, the residences of the officials, the principal bank account, directors and 
stockholders meetings, the stock and minute books, and the corporate domicile 
must yield to the location of mills,, plants, factories, production properties, mines, 
books of account, disbursing, billing and collecting departments, purchasing 
and selling departments, sales offices, records, papers, contracts and business 
correspondence concerning corporate transactions with the public. In re Pusey & 
Jones, 286 Fed. 88 (C. C. A. 2d, 1922), cert, denied, 261 U. S. 623 (1923); Dryden 
v. Ranger Refining Pipe Line Co., 280 Fed. 257 (C. C. A. 5th, 1922); In re Ameri
can & British Mfg. Co., 300 Fed. 841 (D. Conn. 1924); Lawrence v. Atlantic Paper 
& Pulp Corp., 298 Fed. 246 (C. C. A. 5th, 1924), cert, denied, 266 U. S. 606 (1924); 
Continental Coal Corp. v. Roszelle Bros., 242 Fed. 243 (C. C. A. 6th, 1917); Home 
Powder Co. v. Geis, 204 Fed. 568 (C. C. A. 8th, 1913); In re Stanley Shoe Co.,
8 F. Supp. 681 (D. N. H. 1934). But see, contra, Burdick v. Dillon, 144 Fed. 
737 (C. C. A. 1st, 1906); In re Marine Machine & Conveyor Co., 91 Fed. 630 
(S. D. N. Y. 1899); In re Pennsylvania Consolidated Coal Co., 163 Fed. 579 (E. D. 
Pa. 1908).

12 Fernwood Ry. v. Bessemer Coal Co., 213 Fed. 33 (C. C. A. 5th, 1914). See 
also cases cited, supra, note 4.
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of such places, where substantial business is transacted and from 
which general supervision of all the corporation’s business is exercised, 
may be properly considered as the principal place of business.18 On 
the other hand it is said that in case of doubt as to the principal 
place of business, the domicile of the corporation or the principal 
place of business designated by the charter is, prima facie, the actual 
principal place of business.13 14 15 The principal place of business has been 
held to be the principal place of the principal business.16

4. Passive corporations. A corporation which has not transacted 
any business during the greater portion of the six months preceding 
the filing of the petition has no principal place of business within 
the meaning of Section 11 (1) ,18 and consequently is relegated to the 
place of its residence or domicile for bankruptcy purposes. Sec
tion 11 (1) does not require that any certain amount of business must 
be transacted but merely that the principal place where the business 
of the corporation, however great, however insignificant, is trans
acted, shall be within the district.17 18 19

Logically the same doctrine would apply to dissolved corporations 18 
but the few courts discussing the principal place of business of 
dissolved corporations have professed to find the transaction of busi
ness in the winding-up and distribution processes.19

13 In re Mathews Consol. Co., 144 Fed. 724 (D. Mass. 1905), aff’d, 144 Fed. 
737 (C. C. A. 1st, 1906), appeal dismissed, 205 U. S. 550 (1906); Dryden v. Ranger 
Refining & Pipe Line Co., 280 Fed. 257 (C. C. A. 5th, 1922) (statement approved 
but held inapplicable); Continental Coal Corp. v. Roszelle Bros., 242 Fed. 243 
(C. C. A. 6th, 1917).

14 In re R. H. Pennington & Co., 228 Fed. 388 (W. D. Ky. 1915); In re Devonian 
Mineral Spring Co., 272 Fed. 527 (N. D. Ohio 1920); In re Tennessee Const. Co., 
207 Fed. 203 (S. D. N. Y. 1913), aff’d, 213 Fed. 33 (C. C. A. 5th, 1914).

15 In re Elmira Steel Co., 109 Fed. 456 (N. D. N. Y. 1901).
13 In re Marrion Mfg. Co., 1 F. (2d) 903 (C. C. A. 7th, 1924); In re Plotke, 104 

Fed. 964 (C. C. A. 7th, 1900); In re Perry Aldrich Co., 165 Fed. 249 (D. Mass. 
1908). Note dicta to contrary: In re Guanacevi Tunnel Co., 201 Fed. 316 (C. C. A. 
2d 1912); In re Evans, 12 F. Supp. 953, 955 (W. D. N. Y. 1935), wherein it is 
said, quoting from the Guanacevi decision, “ It is not necessary that the company 
should have actually transacted much or even any business at 55 Liberty Street 
during the period fixed by the act.” The phrasing of Section 2 (1) renders this 
view insupportable.

17 In re American Bond & Mortgage Co., 61 F. (2d) 875 (C. C. A. 7th, 1932).
18 Dissolved corporations may be adjudicated bankrupts under Section 11 (1) : 

In re Munger Vehicle Tire Co., 159 Fed. 901 (C. C. A. 2d, 1908); In re Storck 
Lumber Co., 114 Fed. 592 (D. Md. 1902); Hammond v. Lyon Realty Co., 59 F. 
(2d) 592 (C. C. A. 4th, 1932). It is also interesting to note that the principal 
place of business of an active corporation may be in a state which has not author
ized the corporation to do business within its limits: In re Aldrich Co., 165 Fed. 
249 (D. Mass. 1908).

19 See cases cited supra note 18, and particularly In re Munger Vehicle Tire 
Co., 159 Fed. 901 (C. C. A. 2d, 1908).
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5. Under Section 11 (1 ), the principal place of business of a cor
poration which has been in the hands of receivers for the greater 
portion of the six months’ period is the principal place of the business 
conducted by the receivers.20

6. Where there are two alleged bankrupt corporations, whose busi
ness transactions are so intermingled as to be impossible of separa
tion, requiring administration in one jurisdiction, the proceedings 
may be conducted in the court first acquiring jurisdiction regardless 
of the location of the principal place of business of one of such 
corporations.21

This survey of the cases defining “ principal place of business ” 
under Section 11 (1) discloses that a majority of the courts have con
cluded, with dismaying uniformity, that the location of the prin
cipal assets was the principal place of business. Those courts which 
have attempted a more judicial approach to the question have merely 
decided the issue by what may be called the numerical system— that 
district boasting the largest number of corporate indicia being, ipso 
facto, the principal place of the corporation’s business.

The few courts dealing with the principal place of corporate busi
ness in reorganizations under Section 77B have not attempted any 
pioneering. In the cases of In re Syndicate Oil Corporation,22 23 24 In re 
Consolidated Gas Utilities Company 23 and In re Botony Consolidated 
Mills, Inc.2i the numerical system was applied. In the Syndicate case

20 Royal Indemnity Co. v . American Bond & Mtg. Co., 289 U. S. 342 (1933). Prior 
to this decision of the Supreme Court, it had been urged that, in order to have had a 
principal place of business, the corporation must have been actually transacting 
business, and that the usual order appointing receivers—placing the business and 
property in the receiver’s hands and enjoining the corporation from interfer
ing—and the receiver’s actions thereunder, removed the corporation from the 
category of concerns transacting business, and consequently that the corporation 
had no principal place of business. The argument was accepted in: In re Perry 
Aldrich Co., 208 Fed. 291 (S. D. N. Y. 1913), where the receivership proceeding 
was to wind up the corporate affairs; and rejected in: In re Maplecroft Mills, 
218 Fed. 659 (W. D. S. C. 1914), Tiffany v . LaPlume Condensed Milk Co., 141 
Fed. 444 (N. D. Pa. 1905), In re Monarch Oil Corp., 272 Fed. 524 (S. D. Ohio, 
1920), In re American & British Mfg. Co., 300 Fed. 839 (D. Conn. 1924) on the 
ground that the receivership proceedings were to conserve the assets and continue 
the business as a going concern. The Supreme Court concluding that the purpose 
of the receivership proceedings—whether to wind up or preserve the corporate 
affairs—was immaterial, for the corporation continued to own its business even 
though the actual conduct thereof was for the time being in the hands of the 
court’s agents.

21 In re Southwestern Bridge & Iron Co., 133 Fed. 568 (D. Kan. 1904); In re 
Alaska-American Fish Co., 162 Fed. 498 (W. D. Wash. 1908).

22 9 F. Supp. 127 (D. Del. 1934).
23 8 F. Supp. 385 (D. Del. 1934).
2410 F. Supp. 267 (D. Del. 1935). In justice to the court however it should be 

noted that the business activities of the corporations involved, as well as all other 
identifying features, were so centralized that no discrimination was demanded.
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the court favored the locus of the executive offices rather than the 
location of the principal assets. In the series of cases involving the 
reorganization of the Hamilton Gas Company 25 * the West Virginia 
District Court20 defined “ business ” to be “ the business which the 
corporation is organized to engage in and to which the finances to 
be reorganized relate.” This attempted definition and the court’s 
discussion do not furnish any satisfying basis for prediction.

The dangers of a “ delusive exactness ” 27 in any attempt to fix a 
definition of po'incipal place of business, as mentioned in Section 77B, 
having any reasonable degree of demanded flexibility, are apparent. 
The preparation of pigeon-holes in advance of the facts can but result 
in an ill fitting. But if an approach to the meaning of the phrase by 
way of laying the facts of the particular case alongside pre-determined 
tests is undesirable, the negative approach is still feasibly available.

In providing that the petition might be filed at the situs of the 
principal assets as well as at the principal place of business, Congress 
legislatively established a distinction between the two. It follows that 
the practice— of finding the location of principal assets and the prin
cipal place of business to be synonymous— resorted to by courts con
struing Section 11 (1) is not to be favored in the application of Sec
tion 77B. This does not, of course, mean that the two may not occupy 
the same territory; it merely means that the principal place of 
business is to be located without the hereditary deference to the situs 
of the principal assets.

The principal place of business is not necessarily the principal 
situs of the legal relationships slated for readjustment in the par
ticular case.28 The argument to the contrary runs something like this: 
Section 77B does not deal with corporate business as such; nor does 
it deal with corporate business in all of its ramifications and contacts.

25 Hamilton Gas Co. v. Watters, 75 F. (2d) 176 (C. C. A. 4th, 1935), same case, 
10 F. Supp. 323 (S. D. W. Va. 1935), same case, 79 F. (2d) 437 (C. C. A. 4th, 1935); 
In re Hamilton Gas Co., 79 F. (2d) 97 (C. C. A. 2d, 1935).

2010 F. Supp. 323 (S. D. W. Va. 1935). Here again there was little ground for 
substantial controversy. The court exhaustively considers the corporation’s activi
ties over an extended period of time but the real issue related only to the six 
months’ period and it was indisputable that, for that period, receivers had carried 
on the corporation’s business principally within the Southern District of West 
Virginia.

27 Mr. Justice Holmes, in Truax v. Corrigan, 257 U. S. 312, 342 (1921).
“ Delusive exactness is a source of fallacy throughout the law. By calling a 

business ‘ property ’ you make it seem like land. . . . But you cannot give it 
definiteness of contour by calling it a thing. It is a course of conduct and like 
other conduct is subject to substantial modification according to time and cir
cumstances both in itself and in regard to what shall justify doing it a harm.”

28 See the suggestion to the contrary in Watters v. Hamilton Gas Co., 10 F. 
Supp. 323 (S. D. W. Va. 1935).
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The Section attempts to deal with the business of a corporation only 
insofar as the conduct of that business has resulted in the creation 
of legal relationships with certain classes of persons— creditors, stock 
and bondholders, etc. In the particular case, it contemplates the re
organization of only those legal relationships, theretofore created, 
which are in need of readjustment. This line of argument, extended, 
leads to the conclusion that the principal place of business is the princi
pal place of the legal relationships slated for readjustment. This con
clusion ignores two very practical factors, first, that any such con
clusion could be reached only by torturing the legislative language, 
and, second, that the major purpose of reorganizations under Section 
77B is to preserve businesses which, most frequently, are not materi
ally touched or affected by reorganization but which are at once the 
basis of and reason for rehabilitation of the corporation. In brief, 
the corporate liabilities and obligations to be flexed are not always 
integral parts of the business of the corporation. This is not to say 
that the locus of these liabilities and obligations has no fixative bear
ing upon the principal place of business.

Purely intra-corporate affairs and activities are to be distinguished 
from the corporate business.29

The practice of excluding “ principal office ” in the definition of 
“ principal place of business,” adopted by the earlier cases construing 
Section 77B,30 will perhaps become unpopular.31 Several factors indi
cate this tendency. In specifying the territorial jurisdictions wherein 
proceedings for corporate reorganization might be legally instituted 
Congress intended something more than the mere establishment of 
a place; it intended that the best place should be selected.32 The best 
place for what and for whom? The answer is, for adjustment of the 
corporate liabilities and obligations and for “ all parties ”— creditors, 
stockholders and the corporation. Usually, the location of the prin
cipal office will be the best place for a majority of the creditors and 
stockholders and, assuredly, for the corporation. In the large per
centage of cases, the previous dealings of creditors, landlords, bond
holders and stockholders with the corporation will have been trans
acted at the principal office of the corporation. That office will have * 80 81 82

29 Dryden v. Ranger Refining & Pipe Line Co., 280 Fed. 257 (C. C. A. 5th, 1922), 
cert, denied, 260 U. S. 726 (1922).

“ The business of a corporation is its activities in the acquisition or pro
duction of that which its charter authorizes it to produce or acquire, and 
its dealings with its own employees or officers in its internal government 
or in applying to them the checks it may have devised in carrying on its 
business. . . .”

80 Hamilton Gas Co. v. Watters, 75 F. (2d) 176 (C. C. A. 4th, 1935).
81 In re Syndicate Oil Corp., 9 F. Supp. 127 (D. Del. 1934).
82 This follows from the fact that more than one place of venue was provided.
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become, in the minds of the parties affected, the principal place of 
business. But, it will be said, the Section makes provision for the 
transfer of proceedings to the territorial jurisdiction where the inter
ests of all parties will be best subserved, hence there is no need to 
subordinate logic to expediency, no need to include “ best place ” 
within the definition of “ principal place of business.” If the provi
sion authorizing the transfer of proceedings were given its literal 
meaning, the argumentative conclusion might have more force. How
ever, the transfer provision has been construed to mean, not that the 
proceedings may be transferred to any territorial jurisdiction where 
the interests of all parties will be best subserved, but that, after the 
proceedings are instituted in one of the prescribed three territorial 
jurisdictions, the transfer can only be to one or the other of the re
maining two jurisdictions, and only then if the interests of all parties 
can be subserved thereby.33 Whether this construction of the transfer 
provision will be generally accepted remains to be seen. If it is ac
cepted, the advisability of giving to the “ principal office ”— the place 
where most of the data indispensable in reorganization is kept— full 
weight in arriving at the location of the principal place of business 
is not to be denied.

The difficulty in wresting the “ principal place of business ” from 
a mass of factual data lies not so much in the details as in the mass—  
something similar to locating the axis of a mountain chain, assuming 
you could tilt it. This observation suggests the need of methods rather 
than rules.

The normal activities of a corporation may be grouped into three 
classes: those having to do with the acquisition of commodities—  
things, services or intelligence, those having to do with the profitable 
disposition of commodities, and those involved in supervision and 
leadership. This division of activities assists in the geographical 
location of the classes of corporate activities, for wherever the assets 
devoted primarily to production— whether plants, factories, mills, 
mines, or mineral lands— are, there will be found also the activities 
having to do with the acquisition of commodities, and so on. After 
separating the activities and geographically locating the classes, the 
next step will be the evaluation of the importance of each class to 
the commercial life of the corporation during the six months preceding 
the filing of the petition.34 The Section 11 (1) and Section 77B prece

33 In re Midland United Co., 8 F. Supp. 92 (D. Del. 1934); In re Syndicate Oil 
Corp. 8 F. Supp. 213 (D. Del. 1934).

34 Whether these activities have been carried on by the corporation of its re
ceivers is immaterial. Under Section 77B, as under Section 11 (1), the business 
conducted by receivers is the business of the corporation. In re Consolidated Gas 
Utilities Co., 8 F. Supp. 385 (D. Del. 1934); In re Hamilton Gas Co., 79 F. (2d) 
97 (C. C. A. 2d, 1935).
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dents, hereinabove discussed, the applicable parts and purposes of 
Section 77B, the charter purposes, and the practices and policies of 
the corporation will aid in the process of attributing the appropriate 
degree of importance to the classes of activities and in discriminating 
among activities which are properly indicia of “ business ” and those 
which are not. The territorial jurisdiction where the activities and 
classes of activities properly included within the meaning of “ busi
ness ” preponderate may be safely designated as the principal place of 
business.

II. PRINCIPAL ASSETS

As a basis of territorial jurisdiction, the situs of the principal assets 
is new. Only one court has retained jurisdiction under Section 77B, 
on the ground that the principal assets were located within its terri
torial jurisdiction.35

The difficulties involved concern first, the things properly to be in
cluded within the term assets, and, second, the establishment of ap
propriate units for the measurement of assets, and third, the situs of 
certain classes of assets. In the case of the small corporation or, indeed, 
the average corporation, no particular obstacles will be encountered in 
locating the principal assets; this will be true in average cases of 
corporations whose activities are devoted primarily to normal manu
facturing, milling, mining, oil and gas production, et cetera. But what 
of the corporation owning copyrights, patents, choses in action, stocks 
and bonds, contracts, governmental permits, mobile chattels (busses, 
trucks, ships, airplanes), ad infinitum? Are “ assets” tangible or 
intangible, corporeal or incorporeal? Where is the situs of intangible 
or incorporeal assets? Are “ assets” to be measured quantitatively 
or according to pecuniary value?

1. Meaning of assets. Our present concern is with the interpreta
tion of the term as contemplated by Section 77B, and not with its 
general philological connotations.36 The Supreme Court has indicated 
the appropriate limits of the concept: 37

“ The accurate delimitation of the concept property would afford

35 In re Kelly-Springfield Tire Co., 10 F. Supp. 414 (D. Del. 1935), wherein it 
appeared that the Kelly-Springfield $16,000,000 manufacturing plant was located 
in the district. The case involved no difficulties.

36 For more general discussions, see Pitney, Holmes & Brandeis, J. J. in Inter
national News Service v. Associated Press, 248 U. S. 215 (1918); Wynehamer v. 
People, 13 N. Y. 378 (1856); Boylston Coal Co. v. Routenbush, 237 111. App. 550 
(1925); Ft. Worth & R. G. Ry. v. Jennings, 76 Tex. 373, 13 S. W. 270 (1890).

”  Gleason v. Thaw, 236 U. S. 558 (1914):
“ Congress, we think, never intended that property in the paragraph under 

consideration should include professional services. At most it denotes some
thing subject to ownership, transfer or exclusive possession and enjoyment,
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a theme especially apposite for amplificative philosophic disquisition; 
but the Bankrupt Law is a prosy thing intended for ready application 
to the everyday affairs of practical business and when construing its 
terms we are constrained by their usual acceptation in that field of 
endeavor.”

The term “ assets ” signifies valuable rights or interests protected 
by law; it may be defined as any valuable right or interest considered 
primarily as a source or element of wealth.38 39 In view of the basic 
definitions, it may be said that “ assets ” consist of the entire property, 
of all sorts, of the corporation applicable or subject to the payment 
of its debts.89 Whether “ assets ” are tangible or intangible, corporeal 
or incorporeal, is immaterial, so long as they are of monetary value.40 
Notwithstanding the generality of this or any useable definition, in 
locating the principal assets preference will no doubt be given to those 
assets which are used by the corporation in the transaction of its 
business.

2. Units for the measurement of assets. The monetary value, 
rather than the quantity, of assets will undoubtedly be adopted as the 
appropriate unit for the measurement of assets in determining the 
place of the principal assets of the corporation. Dollars and cents 
value is the only common denominator to which assets may be re
duced for the purpose of comparison. The business world is accus
tomed to considering assets in terms of money rather than in size or

which may be brought within the dominion and control of a court through 
some recognized process. This is certainly the full extent of the word’s mean
ing as employed in ordinary speech and business and the same significance 
attaches to it in many carefully prepared writings.”

38 Wood v. Security Mut. Life Ins. Co., 112 Neb. 66, 198 N. W. 573 (1924); Inter
national News Service v. Associated Press, 248 U. S. 215 (1918).

39 See W ebster, N ew  I nternational D ictionary 139; 1 Collier on Ba n k 
ruptcy (13th ed. 1923) 27.

<°30 Stat. 544, § 1(15) (1897), 11 U. S. C. § 1(15) (1934) provides, “ A person 
shall be deemed insolvent . . . whenever the aggregate of his property . . . shall 
not, at a fair valuation, be sufficient in amount to pay his debts.”

Under section 1(15) the following are not “ property ” : In re Cooper 12 F. (2d) 
485 (D. Mass. 1926) (Claim for unliquidated damages); In re Bloch, 109 Fed. 790 
(C. C. A. 2d, 1901) (prospective profits); In re Rome Planing-Mill Co., 99 Fed. 
937 (N. D. N. Y. 1900) (good w ill); In re Fay Stocking Co., 10 F. Supp. 968 (N. D. 
Ohio 1935) (funds of insurance policy obligating insurer to satisfy judgments 
against assured); Drake & Sons v. Wickerson, 123 Me. 11, 121 Atl. 86 (1923) 
(equity of redemption under a mortgage), holding that, the term, “ property” 
in the sense of its use in the Bankruptcy Act, embraces everything that has ex
changeable value, or goes to make up a man’s worth—every interest or estate 
which the law regards of sufficient value for judicial recognition. A chose in 
action is property within the meaning of Section 77B; In re Weston, 68 F. (2d) 
913 (C. C. A. 2d, 1935); but future earnings are not, Tamm v. Ford Motor Co., 
80 F. (2d) 723 (C. C. A. 8th, 1936).
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number. Many provisions of Section 77B are predicated upon mone
tary measurement. The petition for reorganization 41 must state the 
financial condition of the debtor and whether the corporation is insol
vent— both items calling for a comparison of the monetary value of 
assets and liabilities. Plans of reorganization must, under certain 
conditions, provide adequate protection for the realization by non
assenting stockholders of the value of their equity in the debtor’s prop
erty 42— which calls for monetary valuation. In classifying claims, 
the amount of any secured claim in excess of the value of security as 
determined in accordance with the provisions of Section 93, Clause (h) 
of the Bankruptcy Act, may be classified as an unsecured claim.43 Ex
perience has shown, further, that in most contests over the confirma
tion of submitted plans of reorganization, valuations of the assets by 
appraisal or otherwise are indispensable to orderly consideration of 
the wisdom and fairness of the plans.44

In the absence of proof of unfairness, the values attributed to the 
various assets by the corporate books or auditor’s report may be ac
cepted as prima facie evidence in determining venue under the “ prin
cipal assets ” clause. This may, however, be wholly unsatisfactory, 
in the event of contests or motions to transfer, and independent proof 
required. Such independent proof may consist of “ fair value,” 45 46

41 48 Stat . 912, §77B (a), 11 U. S. C. § 207(a) (1934).
42 48 Stat . 913, § 77B(6), 11 U. S. C. § 207(b) (1934); 48 Stat . 915, § 77B(c), 

11 U. S. C. § 207(c) (1) (1934).
43 48 Stat . 915, § 77B(c) (6), 11 U. S. C. § 207(b) (6) (1934). Section 93, Clause 

(h), contemplates the monetary valuation of securities by agreement or litigation, 
credit of this amount upon the secured claim, and the payment of dividends upon 
the unpaid balance.

44 Every important determination in proceedings for reorganization calls for
an informed independent judgment on the part of the court. National Surety Co. 
v. Coriell, 289 U. S. 426 (1932).

46 Section 1(15) of the Bankruptcy Act, 30 Stat . §44, § 1(15) (1898), 11 
U. S. C. § 1(15) (1934), establishes “ fair valuation” as the test in determining 
insolvency. See Stern v. Paper, 183 Fed. 228 (C. C. A. 1912); In re Kobre, 224 
Fed. 106 (E. D. N. Y. 1915); Grandison v. National Bank, 231 Fed. 800 (C. C. A. 
2d, 1916), cert, denied, 242 U. S. 644 (1916); In re Fred Jones Co., 268 Fed. 818 
(C. C. A. 7th, 1920), pet. dism., 257 U. S. 664 (1921); Swetzer Hotel Co. v. Beyer, 
55 F. (2d) 624 (C. C. A. 2d, 1932); In re Utrecht Coal Co. Inc., 63 F. (2d) 745 
(C. C. A. 2d, 1933); Nicolai-Neppach Co. v. Smith, 58 P. (2d) 1016 (Ore. 1936). 
On the issue of fair valuation, evidence of cost, selling price, replacement value, 
depreciation, use value, location of property, local demand, and many other things 
may be admissible. Hard & Rand Co. v. Biston Coffee Co., 41 F. (2d) 625 (C. C. A. 
8th, 1930). “ Fair valuation” as used in Bankruptcy means fair cash or market 
value of property as between one who wants to purchase and one who wants to 
sell. Irving Trust Co. v. Manufacturers Trust, 6 F. Supp. 185 (S. D. N. Y. 1934). 
And see, Lowden v. Northwestern Nat. Bank & Trust Co., 298 U. S. 160 (1936), 
wherein the court notes the difference between reorganization “ insolvency ” and 
bankruptcy “ insolvency ” .
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“ market value ” 46 or “going concern value,” 46 47 as the occasion may 
demand. Emphasis should perhaps be placed on “ going concern ” 
value if, in fact, the corporation is a going concern.48

3. Situs of certain classes of property. A fertile field of controversy, 
if the past is indicative of the future, will be opened in any case in
volving the physical location of certain classes of incorporeal or 
intangible assets such as claims, open accounts, notes, stocks, bonds, 
licenses, permits, patents and copyrights. Consideration of the situs 
of these classes of assets is beyond the scope of the present investiga
tion but precedents are numerous.49

III. STATE OF INCORPORATION

The third venue provision of Section 77B— that the petition may 
be filed in any territorial jurisdiction of the State in which the cor
poration is incorporated— has been given a literal construction.50 How
ever, a proceeding brought in some district of the State other than 
that wherein the principal or designated offices are located, would be 
vulnerable upon motion to transfer in the absence of other basic 
elements of venue.

IV. PROCEDURE

As the petition seeking reorganization must allege the basis for 
venue in the chosen district,51 lack of territorial jurisdiction may be

46 See In re Marine Iron Works, 159 Fed. 753 (D. C. N. Y. 1908) and cases cited, 
supra, note 45.

47 See In re Klein, 197 Fed. 241 (C. C. A. 7th, 1912); In re Bucyrus Road Mach. 
Co. v. Edsinger, 10 F. (2d) 333 (C. C. A. 7th, 1912) ; In re Nathanson Bros. Co., 
64 F. (2d) 912 (C. C. A. 6th, 1933); Mitchell v. Investment Securities Corp., 67 F. 
(2d) 669 (C. C. A. 5th, 1933).

48 See In re Nathanson Bros. Co., 64 F. (2d) 912 (C. C. A. 6th, 1933). As to 
the valuation of choses in action, notes, debts, accounts receivable, etc. See In re 
Cleveland Discount Co. 9 F. (2d) 97 (D. Ohio 1924); In re Coddington 118 Fed. 
281 (N. D. Pa. 1902); In re Kobre, 224 Fed. 106 (E. D. N. Y. 1915); Louisiana 
National Life Assurance Society v. Segen, 196 Fed. 903 (E. D. La. 1912).

49 Some phases of the problems suggested in the text will be found in: “ Prop
erty within the district,” 36 Stat. 1102 § 57 (1911), 28 U. S. C. § 118 (1934) in 
suits against absent defendants; Situs for taxation of: (1) Shares of stock, (1926) 
43 A. L. R. 703; (1927) 48 A. L. R. 997; (2) Membership in Exchange, (1922) 17 
A. L. R. 89; (3) Rolling stock, (1927) 49 A. L. R. 1099; (4) Intangibles, (1932) 76 
A. L. R. 806; (1932) 79 A. L. R. 344; (5) Bank Deposits, (1929) 59 A. L. R. 1046; 
(6) Interest of cestui que trust, (1930) 67 A. L. R. 393; (7) Corporate bonds, 
(1929) 60 A. L. R. 565; (8) Patents as property, (1933) 85 A. L. R. 1488; vari
ous venue laws of the State.

s0 In re Syndicate Oil Corp. 8 F. Supp. 213 (D. Del. 1934); In re Flamingo Hotel 
Co. (D. C. 111., 1934) unreported but set out on 1 Corp. Reorg. 53.

51 48 Stat. 912, §77B (a), 11 U. S. C. § 207(a) (1934).
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raised by the corporation 52 53 or by three creditors having the required 
provable claims 63 in their answers. The court, upon presentation of 
proof, is directed to summarily determine the issues and, conse
quently, whether it has territorial jurisdiction.54

52 48 Stat. 912, §77B (a), 11 U. S. C. §207(a) (1934) provides, in the event 
that creditors file the petition, that “ . . . such corporation shall . . . answer such 
petition. .

53 48 Stat . 912, §77B (a), 11 U. S. C. § 207(a) (1934).
54 48 Stat . 912, § 77B(a), 11 U. S. C. § 207(a) (1934) provides in the event the 

corporation’s answer denies territorial jurisdiction that,
“ If such answer shall deny any material allegation of the petition, the 

judge shall determine summarily the issues presented by the pleadings with
out the intervention of a jury. . . .” 

and in the case of creditors,
“  If three or more creditors . . . shall appear and controvert the facts 

alleged in the petition of answer, the judge shall determine as soon as may 
be the issues presented by the pleadings, without the intervention of a 
jury. . . .”
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THE SUPREME COURT OF THE UNITED STATES*

OUTSTANDING among the opinions handed down by the Su
preme Court thus far in the current term have been those dealing 

with problems of taxation, especially with relation to the powers and 
authority of the state governments and the doctrine of reciprocal gov
ernmental tax immunity.

* Written January 1, 1938.
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After passing on the question of the admissibility of wire tapping 
evidence in the federal courts, on December 20, 1937, one of its last 
acts of the calendar year, the Court took a recess until January 3, 1938.

EVIDENCE— WIRE TAPPING— FEDERAL COMMUNICATIONS ACT

The Supreme Court held in the case of Nardone v. United States 1 
that Section 605 of the Federal Communications Act of 1934,2 which 
prohibits the interception and divulging of communications, applies 
to government agents, and that evidence obtained by federal agents 
through such means is inadmissible. The opinion of the Court, which 
was delivered by Mr. Justice Stone, held that “ . . . the sovereign is 
embraced by general words of a statute intended to prevent injury 
and wrong.” Contention had been made by the Government that the 
controlling section of the Communications Act was not intended to 
apply to government agents, inasmuch as the main purpose of the Com
munications Act of 1934 was to transfer the jurisdiction over radio 
and wire communications to the new created Commission.

This construction of the relevant section of the Act as upheld by 
the decision in the instant case modifies the status resulting from the 
case of Olmstead v. United States. In this case it was argued that 
the admission of similar evidence was erroneous as a violation of the 
Fourth and Fifth Amendments and as a violation of a state statute. 
The Court then dismissed both contentions, but paved the way for the 
present decision when it said: “ Nor can we, without the sanction of 
congressional enactment, subscribe to the suggestion that the courts 
have a discretion to exclude evidence. . . .  In the absence of con
trolling legislation by Congress . . . the exclusion of evidence should 
be confined to cases where rights under the Constitution would be 
violated by admitting it.” 3 Just such “ congressional enactment ” and 
“ Controlling legislation ” led the Court in the Nardone case to do 
what, at first blush, appears to constitute an “ overruling ” of their 
earlier decision. Mr. Justice Sutherland and Mr. Justice McReynolds 
dissented. In the dissent, based on the objection that the word “ per
son ” as used in the statute did not include an officer of the Federal 
Government, no mention is made of the Olmstead case as controlling.

TAXATION— GOVERNMENTAL TAX IMMUNITY— TAX UPON CONTRAC
TORS WITH FEDERAL GOVERNMENT

The Supreme Court by a five-to-four decision upheld the validity of 
a privilege tax imposed by the State of West Virginia upon a company

1 No. 190, October Term, 1937, decided December 20, 1937.
2 48 Stat. 1064, 47 U. S. C. 151 (1934).
3 Olmstead v. United States, 277 U. S. 438, 468 (1928).



under contract with the United States for construction of locks and 
dams within the limits of the State. The privilege tax involved in the 
case of James v. Dravo Contracting Company 4 was levied upon the 
gross income of the business, and the company had contended that the 
tax upon the receipts from the Federal Government was invalid as 
laying a burden upon the operations of the Sovereign. This doctrine 
of reciprocal governmental tax immunity has been thoroughly im
bedded in our system of constitutional law since the decision in the 
case of M’Culloch v. Maryland,4 * 6 7 and the modern application thereof 
appeared to substantiate the contentions of the corporation.

Within recent years the Court has declared invalid taxes upon the 
sales of goods to the sovereign vendees, both Federal and State Gov
ernments, and the cases of Indian Motorcycle Company v. United 
States,8 * 10 Panhandle Oil Company v. KnoxJ and Graves v. Texas 8 were 
cited as illustrative of the modern law on the subject supporting the 
position of the contractor.

The Solicitor General of the United States, appearing as amicus 
curiae in support of the validity of the contested tax, urged that the 
three cases just cited should be overruled as an illogical and unsound 
application of the doctrine of governmental tax immunity, recogniz
ing the difficulty of distinguishing between a sales tax and a gross 
receipts tax upon goods and services furnished the government. The 
opinion of Mr. Chief Justice Hughes, upholding the West Virginia tax, 
did not expressly overrule past decisions of the Court, but found merely 
that “ . . . they have been distinguished and must be deemed to be 
limited to their particular facts ” . It thus appears that the Court 
has failed to avail itself of the opportunity to clarify a much litigated 
and puzzling question in the field of taxation and has left the issue 
in a state of confusion. Distinction was drawn between a tax on the 
sale of a commodity and a tax on the transportation, which in Wheeler 
v. United States 9 was held to be preliminary to the sale. The tax in 
Liggett & Myers Company v. United States 10 was sustained as one 
upon the manufacture of the tobacco and not directly imposed on the 
sale. The Court -further emphasized the distinction between a tax 
laid “ . . . directly upon a government contract or an instrumentality 
of the United States and a tax upon the property employed by the 
agent or contractor in performing services for the United States.” It

4 No. 3, October Term, 1937, decided Dec. 6, 1937.
* 4 Wheat. 316 (U. S. 1819).
6 283 U. S. 570 (1931).
7 277 U. S. 218 (1928).
8298 U. S. 393 (1936).
»281 U. S. 572 (1930).
10 299 U. S. 383 (1937).
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was accordingly held that since the tax in the instant case was not 
upon the government, its property or officers, or upon an instrumen
tality or a contract of the United States, it could be sustained as a 
valid exercise of the state tax power.

Mr. Justice Roberts, in dissenting from the decision of the Court, 
expressed his conviction that the majority opinion “ . . . runs counter 
to the settled rule that a state may not by taxation burden or impede 
the United States in the exercise of its delegated powers. . . . The 
judgment seems to me to overrule a century of precedents, and to 
leave the application of the rule uncertain and unpredictable.” In a 
critical analysis of the majority opinion, Mr. Justice Roberts main
tained that the tax in question directly burdens the Federal Govern
ment, contrary to the constitutional rule of immunity. Denying that 
any valid distinction could be drawn between the tax herein con
sidered and those taxes previously held invalid by the Court, Mr. Jus
tice Roberts stated that the facts that the exaction is not in terms upon 
the contract with the Government, that the appellee is an independent 
contractor, that the tax is not discriminatory or excessive are irrele
vant and “ . . . cannot serve to exculpate the statute from the charge 
that it transgresses the rule.”

Without denying the validity of the fundamental principle of gov
ernmental tax immunity and without expressly overruling prior de
cisions, the majority opinion has cast considerable doubts upon the 
application of the doctrine. Further clarification must await the 
course of future litigation; and in this connection it is interesting to 
note that the Court has recently granted certiorari in a case involving 
the taxation by the Federal Government of the salary of an attorney 
appointed by the State of Pennsylvania to do work in connection with 
closed banks.11

Preliminary questions of the territorial jurisdiction of the state 
were decided as to the land lying within its borders which had come 
under the jurisdiction of the Federal Government. It was held that 
the state had reserved to itself jurisdiction for certain purposes not 
inconsistent with the acquisition by the United States of lands by pur
chase or condemnation. It was similarly held in the second decision, 
rendered in the cases of Silas Mason Company v. Washington and 
Rijan v. Washington 12 that the Federal Government did not obtain ex
clusive authority over the property acquired in connection with the 
building of the Grand Coulee Dam on the Columbia River, and that

11 Helvering v. Freedman, No. 597, October Term, 1937.
12 Silas Mason Company, Inc. v. Tax Commission of the State of Washington; 

David H. Ryan v. State of Washington, Nos. 7-8, October Term, 1937, Decided De
cember 6, 1937.
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the state had the right to reserve and did reserve to itself jurisdiction 
not inconsistent with that of the Federal Government. The taxes levied 
by the State of Washington pursuant to statute were held constitu
tional for the reasons controlling the decision in the case of the West 
Virginia tax above discussed.

The practical results of this decision as affecting our dual system 
of government with relation to the jurisdiction of one sovereign au
thority to tax the income of employees of the other, as well as the in
strumentalities, contractors, and extended activities of construction, 
housing, etc., are not readily apparent. It is doubtful that any radical 
change in the law has been effected, but it is also clear that the de
cision involves some limitation, possibly the restriction of the doctrine 
to cases involving a direct and unquestionable burden upon the sov
ereign subject to a questionable tax.

FEDERAL INTERPLEADER ACT— SUIT AGAINST TAX OFFICIALS—  
ELEVENTH AMENDMENT

The decision of the Court in the case of Worcester County Trust v. 
Ryley 13 prevented the executor of an estate from obtaining an ad
judication under the Federal Interpleader A c t14 as to which of the 
two conflicting states of Massachusetts and California was the domi
cile of the testator at the time of death. Tax officials of both states 
were claiming estate taxes on the theory that the testator was domi
ciled within their respective states. In an unanimous opinion delivered 
by Mr. Justice Stone it was declared that the action of the executor 
was in effect a suit against the states and as such forbidden by the 
Eleventh Amendment of the Federal Constitution. Petitioner had 
maintained that he was subject to the threat of double taxation, since 
each of the officials might establish within his state that the testator 
was domiciled there, as actually occurred in the case of Estate of 
Dorrance and related cases.15

The Court held, however, that such conclusions could be upheld only 
through judicial determination within the states, and that “ the Con
stitution of the United States does not guarantee that the decisions 
of the state courts shall be free from error ” . It was stated, further, 
that the tax officials were acting in the performance of official duty, 
subject to judicial determination, and that “ . . . conflicting decisions 
upon the same issue of fact do not necessarily connote erroneous ju

13 No. 34, October Term, 1937, decided December 6, 1937. For a complete dis
cussion of the implications of this decision see And Again Multiple. Taxation? 
Supra page 288.

« 4 4  Stat. 416 (1926), 28 U. S. C. 41 (1934); 49 Stat. 1096, 28 U. S. C. 41 
(Supp. 1936).

115 N. J. Eq. 268, 170 Atl. 601 (1934); 309 Pa. 151, 163 Atl. 303 (1932); 116 
N. J. Eq. 204, 172 Atl. 503 (1934).
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dicial action Since the action threatened by the state officials was 
one imposed by a valid statute of each state, and since the officials 
were in the course of lawful execution thereof, the suit was barred 
as one brought against the states. The construction of the Inter
pleader Act in other respects was not passed upon.

GOLD CLAUSE CASES— REDEMPTION OF LIBERTY BONDS 
ACCELERATION OF MATURITY

In three cases18 involving the obligation of the United States to 
pay interest on liberty loan bonds, the Court by a six-to-three decision 
upheld the Government in its refusal to pay interest beyond the 
accelerated date of redemption set by the Secretary of the Treasury. 
The holders of the bonds had maintained in brief and oral argument 
that the refusal of the Government to redeem in gold coin in ac
cordance with the provisions of the gold clause of the bond rendered 
invalid the notice of call issued by the Secretary. Reference was here 
made to the Joint Resolution of June 5, 1933,ir under which obligations 
payable in gold or a particular kind of coin or currency were author
ized to be discharged upon payment, dollar for dollar, in legal tender. 
The constitutionality of the Joint Resolution as applied to private 
obligations had been upheld in the so-called Gold Clause Cases decided 
in 1935.13 * 1S The Court in the majority opinion delivered by Mr. Justice 
Cardozo held that the notice of call for redemption was not a promise, 
that the medium of payment did not in any way affect the validity of 
the notice, and that the obligation devolving upon the United States 
was to be measured by law, and was merely to pay the bonds when 
due, the medium of payment being entirely irrelevant. The opinion 
did not pass upon the construction of the Joint Resolution or the case 
of Perry v. United States,13 concerning the applicability of the Joint 
Resolution to obligations of the United States. “ Irrespective of the 
validity or invalidity of the whole or any part of the legislation of 
recent years devaluing the dollar, the maturity of the bonds in suit 
was accelerated by valid notice. As a consequence of such accelera
tion, the right to interest has gone.”

Mr. Justice Stone, in a separate concurring opinion, felt it necessary 
to discuss the constitutional question involved respecting the Joint 
Resolution, and held that it was valid under the power of Congress to

13 Smyth v. United States; Dixie Terminal Co. v. United States; United States v. 
Machen; Nos. 42, 43, 198, October Term, 1937, decided Dec. 13, 1937.

*» 48 Stat. 113 (1933), 31 U. S. C. 463 (1934).
15 Norman r. Baltimore & Ohio R. R., 294 U. S. 240 (1935); Nortz r. United 

States, 294 U. S. 317 (1935).
13 294 U. S. 330 (1935).



regulate the value of money,20 which power is not restricted by the 
Fifth Amendment of the Constitution.

In the dissenting opinion delivered by Mr. Justice McReynolds, in 
which Mr. Justice Sutherland and Mr. Justice Butler joined, the 
majority opinion was characterized as one that “ . . . gives effect to 
an act of bad faith and upholds patent repudiation.” In the opinion 
of the dissenting Justices the option reserved to redeem and pay after 
notice could not be divorced from the promise to pay in gold coin, and, 
since the notice was not in accordance with the provision of redemp
tion contained in the bond, the running of interest beyond the ac
celerated date of maturity and up to the original date should not 
thereby be stopped.

TRADE REGULATION— FALSE REPRESENTATION

One of the earlier opinions handed down in the current term and 
the first to be delivered by the new appointee to the Bench, Mr. 
Justice Black, was in the case of Federal Trade Commission v. Stand
ard Education Society.21 22 This decision upheld a cease and desist order 
of the Federal Trade Commission prohibiting the publishers of an 
encyclopedia from representing that the publication was being given 
away at no cost to the subscriber, and that patrons were paying only 
for the loose-leaf service. The opinion stressed the fact that the prac
tices complained, of were “ . . . contrary to decent business stand
ards . . .” and that “ To fail to prohibit such evil practices would be 
to elevate deception in business and to give it the standing and dignity 
of truth.”

TAXATION— TAX EXEMPT BONDS— IMPAIRMENT OF OBLIGATION OF
CONTRACTS

Mr. Justice Cardozo delivered the opinion of the Court in the case 
of Hale v. Iowa State Board of Assessment and Review 22 in a decision 
which restricted the effect of several statutes of the State of Iowa 
declaring various bonds to be tax exempt. An attempt to levy a 
personal net income tax upon the bonds under a statute later enacted 
was opposed on the ground that it constituted an unconstitutional 
impairment of the obligation of contract.23 The Court, however, held 
that the contracts of exemption were limited to property taxes, dis
tinction being made between taxes laid upon income from property 
and taxes levied upon the value of property. Mr. Justice Cardozo,

2° U. S. Const. Art. I, § 8, Cl. 5.
21 No. 14, October Term, 1937, decided Nov. 8, 1937.
22 No. 16, October Term, 1937, decided Nov. 8, 1937. For a further analysis of 

this opinion see Recent Decisions, page 485, infra.
23 U. S. Const. Art. I, § 10.

6
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drawing attention to the fact that there was no income tax at the time 
of issuance of the bonds, held that the section of the statute exempting 
the bonds from taxation might in connection with the preceding sec
tion be fairly taken to imply exemption from ad valorem taxes only 
and not from excise taxes on the net income especially in view of prior 
controlling decisions of the Iowa courts.

Mr. Justice Sutherland, dissenting, found that in his opinion the 
sole question was whether the imposition of an income tax in respect 
to the interest derived from the bonds is a tax upon the bonds, and 
that no grounds existed for confining the exemption to taxes then 
known to the Iowa law. The bond for the payment of money consists 
of a promise to pay interest as well as principal. Mr. Justice McRey- 
nolds and Mr. Justice Butler joined in the dissenting opinion.

CRIMINAL LAW— APPEAL BY STATE— DOUBLE JEOPARDY
The right of the State of Connecticut to appeal in criminal cases 

pursuant to a state statute was upheld by the Supreme Court in the 
case of Palko v. State of Connecticut.2i The statute authorized appeals 
to be taken on questions of law by the State from rulings and decisions 
of the superior court or of any criminal court of common pleas. Apel- 
lant had been indicted for the crime of murder in the first degree, 
found guilty of murder in the second degree, and upon appeal by the 
State and the subsequent new trial was convicted of murder in the first 
degree.

Contention was made that the above described action violated the 
due process clause of the Fourteenth Amendment by subjecting the 
defendant to double jeopardy. The opinion of the Court which was 
delivered by Mr. Justice Cardozo held that the appellant had not been 
deprived of due process, and that whatever is forbidden to the 
Federal Government by the Fifth Amendment is not thereby neces
sarily forbidden to the states by the Fourteenth Amendment. Im
munity from double jeopardy is expressly protected, but it is not 
a right expressly provided for or guaranteed by the Fourteenth 
Amendment unless it constitutes, in the words of Mr. Justice Cardozo, 
“ . . . a hardship so acute and shocking that our polity will not endure 
it.”

Thus, while holding that double jeopardy is not in and of itself 
a bar to the taking of appeals in criminal cases by the state, the Court 
was careful to point out that the decison must be restricted to the 
situation involved in the case under consideration. It is not felt 
that any far reaching effects in the protection of fundamental rights 
against undue oppression in criminal trials will result therefrom, 24

24 No. 135, October Term, 1937, decided Dec. 6, 1937. For a further considera
tion of this decision see N otes, The Federal Bill of Rights and the Fourteenth 
Amendment, page 439, 449, infra.



expecially since the statute of Connecticut authorized such appeals 
to be taken on errors of law. As Mr. Justice Cardozo in the course 
of the opinion stated, “ The tyranny of labels . . . must not lead 
us to leap to a conclusion that a word which in one set of facts may 
stand for oppression or enormity is of like effect in every other.”

ELECTIONS— STATE POLL TAX— FOURTEENTH AND NINETEENTH
AMENDMENTS

A  poll tax levied pursuant to a Georgia Statute exempting blind 
persons, and women who do not register for voting and applicable to 
those between the ages of twenty-one and sixty, was upheld by a 
unanimous decision of the Court in the case of Breedlove v. Suttles.25 
The payment of the tax was made by statute a prerequisite to the 
right to register and vote, and it was contended by appellant that the 
provisions were repugnant to the equal protection clause and the 
privileges and immunities clause of the Fourteenth Amendment as 
well as to the Nineteenth Amendment of the Federal Constitution. 
Mr. Justice Butler, who delivered the opinion of the Court, held that 
the exemptions and classifications of the Statute were wholly reason
able, both as to minors, aged persons and women. It was further held, 
disposing of the objection raised by appellant under the Nineteenth 
Amendment, that the provision requiring payment of the poll tax 
as a prerequisite for voting was not for the purpose of denying or 
abridging the privilege of voting on account of sex. Generally, the 
privilege of voting is conferred by the State and not derived from 
the United States, and reasonable provisions of law such as the type 
involved in this case are valid exercises of the state jurisdiction.

ANTI-TRUST LAWS

Holding the subject matter and issues not identical, the Supreme 
Court in a decision delivered by Mr. Justice McReynolds allowed 
the Government‘ to proceed with its suit under the Sherman Anti- 
Trust A c t26 against the Aluminum Company of America 27 notwith
standing the existence of a consent decree entered against the company 
in 1912. It was held that the company had failed to establish that 
the suits are substantially identical, and that therefore the possibility 
of conflicting decrees was obviated and the Government might law
fully proceed with the new suit. * 22

26 No. 9, October Term, 1937, decided Dec. 6, 1937.
26 26 Stat. 209 (1890), 15 U. S. C. 1 (1934).
22 Aluminum Company of America v. United States, No. 281, October Term, 

1937, decided Dec. 6,1937.
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LABOR RELATIONS

An injunction directed against a sit-down strike was the point of 
controversy involved but not decided by the Court in the case of Apex 
Hosiery Company v. Leader.26 The case was dismissed on the ground 
that the cause was moot. The cause was remanded to the District 
Court with directions to vacate the decree granting an injunction, 
and to dismiss the bill of complaint.

The Court has recently granted certiorari in the case of Santa Cruz 
Packing Company v. National Labor Relations Board 29 This case in
volves a manufacturer which receives all raw materials from within 
the state and ships but 39 per cent of its product into other states. The 
decision when finally rendered may well define more specifically the 
jurisdiction of the National Labor Relations Board and the meaning 
of the interstate commerce clause of the Constitution.

TAXATION— CORPORATIONS— STOCKHOLDERS

In Palmer v. Commissioner of Internal Revenue 30 it was held by 
the Court that the issuance by a corporation to its stockholders of 
rights to buy, at the fair market value, stock acquired by the corpora
tion from another corporation, and the exercise of that right by a 
stockholder constituted a sale and not a distribution of corporate earn
ing taxable as a dividend.

In Helvering v. Gowran 31 the preferred stock, of a corporation re
ceived in the form of a stock dividend by a holder of the common stock 
of the corporation was held to be not taxable as income. The opinion 
of the Court pointed out that all the money subsequently received by 
the stockholder from the corporation in the sale of the preferred stock 
was taxable, however, since the cost to the holder was zero.

CORPORATIONS— PRIVILEGE TAX— FOREIGN CORPORATIONS

A fee of $5,000 exacted by the State of Virginia upon foreign cor
porations for the privilege of doing intrastate business was upheld 
by the Supreme Court in an opinion delivered by Mr. Justice Brandeis. 
Recognizing, in the case of Atlantic Refining Company v. Virginia,22 
that the state might not tax the company for interstate business, the 
Court held that the instant exaction was not a tax but an entrance fee 28 * 30 31 32

28 No. 414, October Term, 1937, decided Dec. 14, 1937.
20 No. 536, October Term, 1937.
30 Nos. 19 and 59, October Term, 1937, decided Nov. 8, 1937.
31 No. 27, October Term, 1937, decided Dec. 6, 1937. For a further analysis of 

this opinion see R ecent Decisions, page 500, infra.
32 No. 1, October Term, 1937, decided Nov. 9, 1937.



which was not discriminatory or unreasonable, and therefore, one 
which the state might legitimately levy without depriving the corpora
tion of its property without due process of law.

BANKRUPTCY— CORPORATE REORGANIZATION

In the case of Chicago Title and Trust Company v. Forty-One Thirty- 
Six Wilcox Building Corporation 33 the Court held that a corporation 
dissolved by virtue of state law could not thereafter reorganize under 
Section 77B of the Bankruptcy Act.34 The Statute of the State of 
Illinois which controlled the factual situation in the instant case bars 
proceedings under the Bankruptcy Act after two years from the date 
of dissolution, and it was held in accordance with this provision of 
state law that the corporation had no power thereafter to engage in 
such proceedings. This statute was held not to conflict with Section 
77B, inasmuch as the question of the life of a state-created corpora
tion is a matter exclusively within the control of the State.

THEODORE I. SEAMON. 83

83 Nos. 23-4, October Term, 1937, decided Nov. 15, 1937.
“ 48 Stat. 912, 11 U. S. C. 207 (1934).
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FEDERAL LEGISLATION
THE 1937 “ TAX LOOPHOLE” ACT: PURPOSE *

ON JUNE 1, 1937, President Roosevelt addressed to Congress a 
message of general interest to the entire legal profession and 

of particular interest to certain members of that profession.
This message dramatically and vividly called attention to certain 

methods whereby taxpayers, mostly wealthier ones, were able to evade 
or avoid* 1 paying what were considered to be their just shares of the 
federal income tax burden. Composed mainly of a letter to the 
President from Henry Morgenthau, Jr., Secretary of the Treasury, 
the President’s message outlined various types of such methods, 
which may be loosely called “ loopholes ” , in the existing income tax 
laws, and referred, in the President’s words, to lawyers as follows:

“ It is also a matter of deep regret to know that lawyers of high 
standing at the bar not only have advised and are advising their clients 
to utilize tax-avoidance devices, but are actively using these devices in 
their own personal affairs. We hear too often from lawyers, as well 
as from their clients, the sentiment, ‘ It is all right to do it if you can 
get away with it.’ ” 2

In no indirect terms Secretary Morgenthau also showed the rela
tionship of the legal profession to this subject in his address of June 
15, 1937, before the Joint Committee on Tax Evasion and Avoidance, 
thus:

“ . . . We have developed in this country a group of ingenious law
yers and accountants who make their living by showing to people who 
can afford to employ them ways by which they may pay the least pos
sible taxes. This may be a legitimate business. Nevertheless, by vir
tue of its highly competitive character, it brings about the following 
situation: The ordinary accepted standard by which many wealthy

* Because of the length needed for a comprehensive non-technical description of 
this important new revenue law—of its purpose, its accomplishment, and its un
finished work,—the present exposition is composed of three papers, the second and 
third of which will appear in the March and May, 1938 issues of this Journal, 
respectively.

1 As regards the distinction between tax evasion and tax avoidance Secretary 
Morgenthau well clarifies the hazy line of demarcation when he calls tax evasion 
immoral and tax avoidance supposedly proper; Hearings before the Joint Com
mittee on Tax Evasion and Avoidance, 75th Cong., 1st Sess. (1937), pt. 1, p. 10. 
For a fuller discussion see Buck , Income Tax Evasion and Avoidance: Some Gen
eral Considerations (1937) 25 Georgetown L aw  Journal 863-76.

2 For a verbatim copy of the message see Hearings before the Joint Committee 
on Tax Evasion and Avoidance, 75th Cong., 1st Sess. (1937), pt. 1, p. 2.
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taxpayers judge the efficiency of the tax attorney is the amount that 
he can save in taxes. The most ingenious attorney, therefore, becomes 
the most successful and the most sought after. He feels that his sole 
duty is toward his client. If he is honest, he will not condone perjury, 
but he feels little moral or social responsibility to the Government. 
Therefore, if he can invent a new scheme for circumventing the intent 
of tax laws, which will be upheld by the courts, he is well within the 
ethics of his profession, regardless of the unfortunate effect that such 
a scheme will have upon the general application of such laws.

“ We have now a bar of registered attorneys and tax accountants 
numbering approximately 45,000. Against them are pitted some 2,800 
field agents actively engaged in tax investigations for the Government. 
The contest is, of course, unequal. The fees of the tax lawyer exceed by 
thousands of percent the pay of his opponent employed by the Gov
ernment. In this manner the most resourceful brains of the legal 
world are engaged actively in trying to avoid taxes for their clients. 
Among these are men who received their early training from the Gov
ernment, and who use the skill* they acquired in that service against 
the younger men who take their places. The Government then becomes 
a training school for many of its opponents.” 3

In order that an incisive insight may be obtained into what the 
so-called “ Tax Loophole ” Act of 1937 was designed to accomplish, 
the tax openings that it was intended to plug must be described. These, 
classified under eleven headings, were referred to by President 
Roosevelt in his message of June 1, 1937. Although not, for the 
most part, especially new, they were being used to an increasing 
degree, largely perhaps because “ tax experts ” familiar with them 
were persistently advocating the use of them by taxpayers that would 
be likely to find such use profitable. These means of escaping the 
payment of federal income taxes may be classified and described 
under the ten headings below, in accordance with the classification 
used by Roswell Magill, Under Secretary of the Treasury, in 
his statement before the Joint Committee on Tax Evasion and 
Avoidance: 4

1. Foreign Personal Holding Companies.

The first step in the use of this tax-avoidance device was to select 
a foreign country whose taxes for the formation and operation of 
corporations were low, where no income tax— or a very low one—  
was in effect, and where little or no information as to stockholders and 
financial conditions was required. Countries recently used for this 
purpose have been the Bahama Islands, Newfoundland, Prince Edward 
Island, the Republic of Panama, and the European Principality of 
Lichtenstein.

3 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th 
Cong., 1st Sess. (1937), pt. 1, p. 9.

4 Id. at 28 et seq.
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The next step was to form there a “ personal holding company ” , 
which, in essence, is a closely-owned corporation formed for the 
primary purpose of acquiring and thereafter holding the income- 
producing assets of an individual or a family or an intimately 
associated group. According to Section 351 of the Revenue Act of 
1936 a personal holding company consists, in general, of one that re
ceives at least 80%  of its gross income from royalties, dividends, 
interest, annuities, and capital gains, and one whose capital stock is 
owned, to the extent of 50% or more, by not more than five individuals. 
(The term “ individual ” here is so defined as to make it comprise, not 
only an individual himself, but also “ his brothers and sisters, whether 
by the whole or half blood, spouse, ancestors, and lineal de
scendants ” .5)

The personal holding company was usually formed in the foreign 
country by simply communicating with a corporation attorney there, 
submitting whatever information might be necessary, and paying a 
small incorporation fee plus a larger, but still relatively small, fee to 
such attorney. The corporation, with some such vague title perhaps as 
National Investments, Ltd. or Eleuthera, Ltd. or Merchants, Ltd., was 
then made the legal owner of the taxpayer’s income-producing assets, 
such as securities or business buildings. It might also be made the re
cipient of the taxpayer’s salary income; e.g., in 1935 Charles Laugh
ton, the well-known motion-picture actor, had his high salary income 
of $190,280.22 paid to an English corporation, which then paid him 
a salary of $20,000.00, and although this British company paid a tax 
to the United States on this income, the amount paid was substantially 
less than would have been payable by Mr. Laughton as an individual 
whose income was subject to high surtaxes.6

Funds that would otherwise have been paid to the taxpayer were, 
consequently, paid to his foreign personal holding company. This 
company could then use the funds to buy securities in the security 
markets of the world, such as London, Paris, and New York, or to 
buy other types of productive assets. The income thereby obtained, 
and the gain from sales of securities at a profit, was subjected to 
little or no income tax, and what actually did happen was difficult 
or impossible for representatives of the United States Treasury to 
find out because they had no right to examine the records of the 
foreign corporation, and the amount of corporate information pub
lished or otherwise made generally available was usually slight or 
entirely non-existent.

* Revenue Act of 1936, § 351(b) (1), 49 Stat. 1732, 26 U. S. C. § 331 (Supp. II 
1936); U. S. Treas. Reg. 94, Art. 351-2.

6 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th 
Cong., 1st. Sess. (1937), pt. 1, p. 63.
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The income payable to a non-resident foreign corporation, such as 
the typical foreign personal holding company, was subject, of course, 
to a deduction in the form of a tax paid at the source to the United 
States Government by the person or corporation paying such income. 
This tax, however, was relatively small, being in general only 10%  
on dividends and 15% on interest, rents, salaries, royalties, and 
other “ fixed and determinable annual or periodical income” . (Sec
tion 144 of the 1936 Act.)

The taxpayer reduced his income tax, however, not only by transfer
ring income and property to the corporation, but also by causing ex
penses and losses to arise between the corporation and himself. For 
instance, the taxpayer might and probably would want to obtain some 
of the funds that he transferred to the company. How could he do it? 
He did it by simply borrowing from the company whatever he needed. 
The incoming funds, of course, did not appear as income on his records 
even though they were part or all of income that he would have re
ceived if he had not created the puppet company. But in the business 
world a loan usually bears interest, and such loans from personal 
holding companies were ordinarily no exception. So the taxpayer paid 
interest to his own company, and such interest was a deductible ex
pense in the computation of the amount of his income tax. Further
more, he could, and often did, sell his securities to the company at a 
loss in order to reduce his income tax still more. (Such losses, how
ever, were not allowable, according to Section 24 (a) (6) of the 1936 
Act, if the individual and what may in general be called his close 
relatives owned, either directly or through some other means, more 
than 50%  of the value of the company’s outstanding stock.)

In some cases, however, the taxpayer benefited by selling personal 
capital assets, usually securities, to his corporation at a profit. Such 
a situation could arise as follows: With the effective date of the 
Revenue Act of 1934 the unrestricted amount that, under the act 
previously in effect, could be deducted for sales of capital assets at 
losses was restricted. Under the 1932 Act the taxpayer (other than 
a corporation) could deduct 12V&% of his entire capital net loss, pro
vided that the amount of tax calculated when this deduction was 
allowed was not less than the tax that would have been computed if 
such loss had been treated as an ordinary loss.7 But under the subse
quent acts any taxpayer could deduct a capital net loss of not more 
than $2,000.8 Furthermore, net losses could no longer be carried over 
into the calculations of the taxable income of future years in order to

7 Revenue Act of 1932, § 101(b), 47 Stat. 191; U. S. Treas. Reg. 77, Art. 503.
8 E. g., Revenue Act of-1934, § 117(d), 48 Stat. 715, 26 U. S. C. § 118 (1934); 

U. S. Treas. Reg. 86, Art. 117-2; Revenue Act of 1936, § 117(d), 49 Stat. 1692, 
26 U. S. C. § 118 (Supp. II 1936); U. S. Treas. Reg. 94, Art. 117-2.
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reduce the taxable incomes of those years. Consequently, from an 
income tax standpoint the taxpayer benefited, of course, by selling 
capital assets at a total profit up to $2,000.00 of the total loss on the 
sale of other capital assets (such profit and loss being required to be 
computed on the basis of the lengths of time that the related assets had 
been owned). For such profit would then not be taxable inasmuch as 
$2,000.00 would be the limit of deductible loss whether the profit- 
producing assets were sold or not. And if the assets sold at a profit 
were sold to the taxpayer’s personal holding company, not only would 
there not be a taxable gain to him, as just explained, but also the cost 
of the assets would be quite properly entered on the books of the com
pany at a higher figure than they would have been if the assets had 
been bought from the taxpayer at a price that comprised less, or per
haps no, profit. Such higher cost figure would then mean a lower 
gain or a greater loss to the company when it should later sell the 
assets, if it did, and hence a lower income tax on its own net income.

The activities of a taxpayer with only one personal holding com
pany were hard enough to understand. But, presumably to shield 
their operations even more thoroughly, some individuals created two 
or more such companies. In a letter to Victor H. Stempf, Chairman 
of the Committee on Federal Taxation of the American Institute of 
Accountants, during August, 1937, Wayne C. Taylor, Acting Secretary 
of the Treasury, stated, with reference to the difficulty of obtaining 
complete data about foreign personal holding companies:

“ The Treasury Department has encountered well-nigh insuperable 
difficulties not only in locating and identifying these corporations but 
in procuring the information necessary to enforce the revenue laws 
against them ” .9

2. Foreign Insurance Companies.

The device of the foreign insurance company was one of the most 
ingenious ways of evading payment of income tax. But it was also 
one of the most artificial and least convincing. One such company was 
actually created in Nassau, Bahama Islands, and issued eight policies 
to six United States citizens as a result apparently of high-pressure 
selling by two representatives in New York City.

This device (perhaps “ trick” would be a more appropriate term) 
operated as follows: The taxpayer would first decide to himself how 
much, if any, income tax he was willing, for one reason or another, 
to pay for a particular year. He would then ascertain how much he 
had to reduce his income in order to leave the remaining income at the 
approximate sum that would be taxed at the amount he was willing

9 Revenue Act  of 1937  (1937) 17 T he Certified Public A ccountant 13.
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to pay the Government. The amount, in turn, by which he had to 
reduce his income to effect all this was the amount that would be 
deducted as interest paid; for under our income tax laws interest paid, 
whether for business or for personal reasons, has with few exceptions 
been a deductible item.10 This deduction for interest paid would be 
shown as interest paid on a life-insurance policy loan. But, of course, 
to make such a claim for deduction valid, there had to be, at least, a 
semblance of interest on a loan obtained by the taxpayer on a policy 
or policies of life insurance taken out by him. How could this be 
arranged?

The answer was fairly easy to obtain. For at this point the above- 
mentioned Bahaman insurance company, named the Standard Life In
surance Co., Ltd., through its representatives in New York City, could 
come forward with all the figures and banking arrangements neces
sary. The amount of interest that the taxpayer desired to deduct would 
be made to represent a customary rate of interest, e. g., 5% , on a 
policy loan. This amount of loan would be the maximum loan value 
on a single-premium life insurance policy of a certain amount, plus 
the present value of the policy dividend to which the taxpayer would 
apparently be entitled at the close of the first policy year. The pre
mium, payable in advance for the entire life of the taxpayer, would 
then be computed on the amount of insurance that the foregoing 
process showed had to be taken out by the taxpayer. The amount that 
had to be paid for premium and for interest in advance for one year 
on the policy loan slightly exceeded the amount of the loan obtainable 
and the dividend that the taxpayer would receive back from the com
pany, such excess representing part of the cost of this tax-evasion 
scheme.

When all the. foregoing had been worked out, checks of the tax
payer and the insurance company were, in effect, offset by a bank in 
Nassau (for which a relatively slight finance charge was made). The 
taxpayer received his policy and loan agreement, the insurance com
pany received the aforementioned excess paid by the taxpayer, the 
bank received its interest charge without having run any risk, the 
agents received their commission,— and the United States Treasury 
lost thousands and thousands of income tax dollars to which it was 
entitled.

10 For example, the Revenue Act of 1936, § 23(b), 49 Stat. 1659, 26 U. S. C. 
§ 23(b) (Supp. II 1936), states that in the computation of net income there shall be 
allowed as a deduction: “ All interest paid or accrued within the taxable year as 
indebtedness, except on indebtedness incurred or continued to purchase or carry 
obligations (other than obligations of the United States issued after September 
24, 1917, and originally subscribed for by the taxpayer) the interest upon which 
is wholly exempt from the taxes imposed by this title ” . A fuller exposition will 
be found in U. S. Treas. Reg. 94, Art. 23(b)-l.
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The agents, it may be noted, asked 25%  of the resulting saving to 
the taxpayer for the first year in which the plan was employed, of 
which one fourth was payable in cash by the taxpayer when he paid 
the interest on the loan, and the remaining three fourths were payable 
when, as, and if the deduction was passed by the tax authorities. The 
percentage due the agents remained 25%  for the second year the 
device was used, and then declined to 15% for the third year, .and 
10% for each succeeding year.

The technique was later perfected to such an extent that the bank 
was not necessary. The insurance company simply made its check 
payable for the loan value and dividend, handed it to the taxpayer’s 
agent for indorsement, and then it was returned by him to the 
company.11

In the event that the policy was still in force at the time the tax
payer died, the company’s liability was so arranged that it would 
be “ nil ” or practically such. In one case, as a condition precedent 
to waiving the usual requirement that the taxpayer pass a medical 
examination, the policy was issued “ subject to a lien or first charge ” 
in favor of the company against the face amount of the policy.12 In 
another case the taxpayer died and the amount calculated to be due 
the beneficiary from the company was $158.00 (which allegedly had 
not yet been collected). 13

The loan could not be called during the taxpayer’s lifetime without 
his consent, and the loan agreement was not a negotiable instrument.

This type of “ financial romance ” , as Representative Vinson aptly 
termed it, resulted in a net saving, after all commissions, of $15,716—  
or 45% — on Federal and New York State income taxes in the case 
of a married man of 55, without dependents, having a taxable income 
of $100,000 for the year 1932, according to a prospectus issued by the 
agents. On a taxable income of $500,000, under the same assumptions, 
the final saving was claimed to be $164,135, or 56% .

3. Domestic Personal Holding Companies (“ Incorporated Pocket- 
books ” 14 15) .

Domestic corporations were frequently used to minimize or avoid 
income taxes.16 When in the form of “ personal holding companies ” ,

11 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th 
Cong., 1st Sess. (1937), pt. 1, p. 135.

12 Id. at 96.
13 Id. at 128.
14 Prevention of T ax Avoidance— Preliminary Report of a Subcommittee of 

the Committee on Ways and Means Relative to Methods of Preventing the Avoid
ance and Evasion of the Internal Revenue Laws together with Suggestions for 
the Simplification and Improvement Thereof, 73d Cong., 2d Sess. (1933) 6.

15 Statement of the Acting Secretary of the Treasury regarding the Prelimi
nary Report of a Subcommittee of the Committee on Ways and Means (1933) 8.
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they were probably the most prevalent and, for taxpayers, the most 
profitable of all income-tax-reducing mechanisms.16

Perhaps the simplest and clearest way to show how an individual 
taxpayer could reduce his federal income tax liability by forming 
a personal holding company is to present an example of the amount 
of tax payable when he did not form and use such a corporation and 
when he did. (Of incidental interest may be the sections relating 
to capital losses and the undistributed profits tax, both of which cur
rently constitute the storm center of proposed suggestions for tax 
revision.)

In the following example, which covers the calendar year 1936, the 
individual taxpayer knew, toward the close of the year, that his net 
income, on the basis of accounting principles, was going to be $200,000, 
and that it was going to be the difference between dividends of 
$502,000 from ordinary domestic corporations and a net loss of $302,- 
000 from the sale of capital assets. He is assumed to be a married man 
without dependents other than a wife, a citizen of the United States, 
and a resident in a state other than one of the eight community-prop
erty states (in which special income tax savings are possible). On the 
basis of these hypothetical facts his federal income tax as an individual 
would be computed thus:
Net income

Domestic dividends......................................................................................  $502,000
Less—Capital net losses on sales of properties held less than one

year ...................................................................................................  302,000

Net income per books........................................................................  $200,000

Taxable net income
Net income per books..............................................................................  $200,000
Add— Capital net losses disallowed under Section 117 (d) of the

Revenue Act of 1936........................................................................  300,000

Taxable net income..............................................................................  $500,000
Normal tax

Taxable net income...................................................................................... $500,000
Less— Credits:

Earned net income credit— 10% of $3,000 [Section 25 (a)
(4) (C) ] ................................... ..........................................  $300

Personal exemption [Section 25 (b) ( 1 ) ] .............................  2,500
-------  2,800

Normal-tax net income................................................................

Computation of normal tax (Section 11) :
4% of $497,200...............................  $19,888

$497,200

16 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th 
Cong., 1st Sess. (1937), pt. 1, p. 146.
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Surtax
Taxable net income......................................................................................  $500,000

Less— Credit:
Personal exemption [Section 25 (b) ( 1 ) ] .......................................  2,500

Surtax net income....................................................................................  $497,500

Computation of surtax [Section 12 (b ) ] :
Surtax netIncome Rate Tax
$400,000 Various $218,000

97,500 68% 66,300

$497,500 $284,300

Summary
Normal tax .........................................  $19,888
Surtax ................................................. 284,300

Total tax es ...................................  $304,188

If, however, before the close of 1936 he had decided to create a per
sonal holding company and transfer to it the stocks on which the 
dividends would be received and the securities that he desired to sell, 
his total federal income tax, on the assumption that the company 
declared no dividends, would be as set forth below. It would be com
posed of just the taxes for which the corporation would be liable. (In 
this example the miscellaneous minor taxes, other than federal income 
taxes, imposed on corporations, but not on individuals, are ignored. 
For since they are relatively small in general, to include them here 
would contribute mostly to confusion.)

Normal tax
Taxable net income, as in the case of the individual.........................  $500,000.00

Less— Credit:
Dividends received—85% of $502,000.00 [Section 25 ( b ) ] . . . .  426,700.00

Normal-tax net income....................................................................  $73,300.00

Computation of normal tax [Section 13 (b ) ] :
Normal-tax net income Rate Normaltax
$40,000.00 Various $4,840.00
33,300.00 15% 4,995.00

$73,300.00 $9,835.00



Undistributed-profits surtax
Taxable net income................................................................................. $500,000.00

Less— Credit:
Normal tax [Section 14 (a) (1) ( A ) ] .........................................  9,835.00
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Adjusted (and undistributed) net income...........................................  $490,165.00

Computation of surtax [Section 14 (b) ]  :
Percentage ofadjusted Undistributednet income net income Rate Surtax

10 $49,016.50 7% $3,431.16
10 49,016.50 12 5,881.98
20 98,033.00 17 16,665.61
20 98,033.00 22 21,567.26
40 196,066.00 27 52,937.82

100 $490,165.00 $100,483.83

Personal-holding-company surtax
Taxable net income................................................................................  $500,000.00

Less—
Federal income taxes for 1936 [Section 351 (b) (3) ( A ) ] :

Normal tax .........................................................  $9,835.00
Undistributed-profits su rtax .............................  100,483.83

Total ................................................................. $110,318.83
Capital net loss disallowed in computation of 

normal tax and undistributed-profits surtax
[Section 351 (b) (3) ( C ) ] ...............................  300,000.00

----------------  410,318.83

Adjusted net income.......................................................  $89,681.17
Less—

20% of excess of adjusted net income over amount of personal
holding-company dividends allowed as credits in computa
tion of normal tax: 20% of ($89,681.17-$0) [Section 351 (b)
(2) (A ) ]  ....................................................................................  17,936.23

Undistributed net income......................................................................  $71,744.94

Computation of personal-holding-company surtax [Section 351 (a ) ] :  
Undistributednet income Rate Surtax

$2,000.00 8% $160.00
69,744.94 18 12,554.09

$71,744.94 $12,714.09



Summary
Normal t a x .............................................................................................  $9,835.00
Undistributed-profits surtax ................................................................  100,483.83
Personal-holding-company surtax ....................................................... 12,714.09

Total taxes .......................................................................................... $123,032.92

Total taxes if a personal holding company was not used...................... $304,188.00
Total taxes if a personal holding company was used.........................  123,032.92

Tax savings from use of a personal holding company...................... $181,155.08
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On the basis of taxable net income of $500,000.00, therefore, the 
individual’s total taxes of $304,188.00 would have been 60.8% , but 
the corporation’s total taxes of $123,032.92 would have been only 
24.6% — approximately two fifths as much. Significant to notice, how
ever, is that if the individual here did not use the personal holding 
company, his tax of $304,188.00, although but 60.8% of his taxable 
net income of $500,000.00, would have been 152.1% of his actual net 
income of $200,000.00. In other words, because of the artificial limita
tion on capital losses, the individual would have had to pay in federal 
income taxes alone $104,188.00— 52.1% — more than his real net in
come for the year! The corporation, on the other hand, would have had 
to pay 61.5% of its actual net income.

There are several reasons why the total tax on the individual tax
payer would have been approximately two-and-one-half times as 
much in this hypothetical case as the total tax on a personal holding 
company formed and owned by the individual. The first reason is that 
this individual’s taxable net income reached a very high surtax bracket, 
68% . (The highest bracket is 75% — Section 12 (b)) .  The corporate 
surtax rates, on the other hand, did not rise nearly so high or so 
sharply. Second, the taxable net income of the corporation, viz., 
$500,000, was composed solely of the residue of $502,000 of domestic 
dividends received, and for purposes of normal tax the corporation 
received a credit of 85%  of such $502,000, namely, $426,700, but the 
individual did not. Third, the $300,000 of capital net loss that was 
disallowed as a deduction in the calculation of the corporate normal 
and undistributed-profits taxes was allowed as a deduction in the 
calculation of the personal-holding-company surtax.

The foregoing example and comments may explain why the use of 
the domestic personal holding company still remained profitable de
spite the very high rates of tax to which it was subject. Its use, of 
course, as distinguished from that of the foreign personal holding 
company and the foreign insurance company, was not intended to avoid 
the payment of taxes altogether, or to make them very low in aggre
gate amount, but rather to minimize income taxes in a much more
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legitimate way. As regards the foreign personal holding company 
and the foreign insurance company, one writer said:

“ Points of possible illegality exist in both of these devices. For in
stance, the courts have held that assignment of income, which Mr. X  
did in the first instance by having his $150,000 income paid to the X  
Engineering Corp., rather than to him, does not relieve an individual 
of the tax liability, since there is a moment, however brief, when the 
income is in theoretical possession of the individual.17 Also, the 
Bureau of Internal Revenue has been upheld in its right to pass on 
the bona fide nature of loans, those cited definitely coming in a ques
tionable classification.” 18

Furthermore, the domestic personal holding company did not re
quire the services of a foreign agent. Consequently, it was not sub
ject to the unwelcome possibility of incurring foreign liabilities.

Besides tax avoidance by the use of a domestic personal holding 
company in the manner described above, this type of company was also 
used frequently to minimize taxes in the following ways: 19

1. More than one personal holding company could be utilized. If this 
was done, the income that would, otherwise, have been taxable to just 
one company would be taxable to more than one company. The result 
would be a lower aggregate tax because spreading the income in this 
manner kept it in lower tax brackets.

2. By the use of two or more personal holding companies owned by 
the same individual or group, assets could be sold from one company 
to another in order to establish unlimited deductible capital losses with
out having to transfer the assets actually into the possession of out
siders.

3. By the use of two or more personal holding companies owned by 
different individuals or groups, securities owned by one could be sold 
to another so that the selling company would be able to get the benefit 
of a drop in the market value of such securities, and as part of the 
entire transaction the buying company would simultaneously also sell, 
at the same price, the same kind and quantity of securities to the first 
company. If each of the companies did not own the same issue of 
securities, different securities could be used in such a way as to en
able each company to obtain the same amount of loss and yet be left 
with securities of the same, or approximately the same, market value.

4. The personal holding company’s income, which was received 
mostly in cash, was made available to the owner or owners of the 
company by loans from the company. These loans were ordinarily 
made to bear interest. Hence, the individual was enabled to obtain a

17 Not discussed in this paper because the Revenue Act of 1937 (which, of course, 
is the main subject of exposition here) made the use of personal holding com
panies unprofitable; hence, cases concerning assignment of income to personal 
holding companies relate, for the time being at least, solely to the past.

18 Henry, How to Avoid Taxes, Sunday Star, Washington, D. C., June 27, 1937, 
p. B-5, col. 5.

10 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th 
Cong., 1st Sess. (1937), pt. 1, p. 30.
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taxable deduction for interest that was paid to simply another part 
of his business personality, and if his taxable net income extended 
into high tax brackets, the decrease in his tax was more than the 
tax increase that the company had to pay as a result of such interest 
earned by it.

The use of the domestic personal holding company was not new. 
It appeared soon after the first modern federal income tax law in 
1913. The means used to combat it by the Government was the famous 
“ Section 220 ” under earlier laws. This Section imposed a high sur
tax on the net income of every corporation that was formed or used 
for the purpose of enabling its stockholders to avoid or reduce the pay
ment of surtaxes by the unreasonable accumulation of corporate sur
plus. In the Revenue Acts of 1928 and 1932 this Section appeared 
as Section 104.

There had always been great difficulty in enforcing the provisions 
of Section 220, and later Section 104, however, because of the difficulty, 
first, of proving that there had been an unreasonable accumulation of 
surplus, and, second, that the purpose was to evade payment of 
surtaxes. For example, the Government sued Cecil B. de Mille Pro
ductions, Inc. on that basis. This personal holding company, which 
was owned by Cecil B. de Mille, the well-known motion-picture pro
ducer, by members of his family, and by his attorney, received the in
come that the producing companies paid for de Mille’s services, and 
then, in turn, paid de Mille a much lower salary. The court, however, 
upheld de Mille on the basis of his contention that the corporation was 
accumulating money and surplus for the legitimate purpose of later 
producing motion pictures.20

In a recent case prosecuted by the Government under Section 104 
of the 1928 Act, however, the court held that the personal holding 
company had been formed and used by its sole owner for the purpose 
of preventing the imposition of surtaxes on him and that it was, 
therefore, subject to the high penalty taxes under that Section. In 
this case the individual taxpayer had created a corporation to acquire 
the stock that he owned in another corporation and when dividends 
on such stock were paid to the personal holding company, the latter 
lent cash to the individual, instead of paying to him a dividend of its 
own.21

But because of the general difficulty that the Government had 
hitherto encountered in its attempts to enforce provisions like those

20 Commissioner of Internal Revenue v. Cecil B. de Mille Productions, Inc., 90 F. 
(2d) 12 (C. C. A. 9th, 1937). For another case, in which it was held that a lum
ber company was not used in 1924 to prevent the imposition of surtax on its share
holders, cf. Charleston Lumber Co. v. United States, 20 F. Supp. 83 (S. D. W. Va. 
1937).

21 A. D. Saenger, Inc. v. Commissioner of Internal Revenue, 84 F. (2d) 23 
(C. C. A. 5th, 1936), cert, denied, 299 U. S. 577 (1936).
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of Section 220 and Section 104, a new plan of attack was incorporated 
into the Revenue Act of 1934 and later retained in the 1936 Act. 
This plan consisted of keeping the old Section 104, retitled Section 
102, for use against ordinary corporations, but of creating new pro
visions specifically applicable to personal holding companies. The 
new provisions, embodied in Section 351, dispensed with the necessity 
of proving an unusual and unreasonable accumulation of surplus and 
a purpose to avoid the imposition of surtax. In the 1936 Act the rates 
were lowered because of the imposition of the new undistributed- 
profits tax.

Even with the new Section 351 in effect, however, personal holding 
companies still continued to be a highly profitable mechanism of 
tax avoidance for the very wealthy, as is shown by the fact that 
although the rates in effect for 1935 tax returns ranged from 8%  to 
48% , a preliminary report on such returns showed that surtaxes of 
less than $2,000,000 had been collected on personal-holding-company 
incomes of about $115,000,000.22 Furthermore, very rich taxpayers 
began to make increasing use of personal holding companies as they 
became increasingly aware of the possibilities for tax avoidance open 
to them under Section 351.

These possibilities consisted of the unusually generous deduction 
provisions, which, from the standpoint of liberality as far as most 
taxpayers were concerned, were made up of the following:

1. Capital net losses otherwise disallowed, but allowable without 
limit under Section 351. (The use of this provision was illustrated 
earlier in this paper).

2. 20%  of the excess of the adjusted net income over personal
holding-company dividends received and allowed as a credit against 
the normal tax. (The use of this provision was also illustrated earlier 
in this paper.)

3. Reasonable amounts used or set aside to retire corporate indebt
edness incurred prior to January 1, 1934, much of which indebtedness 
was owed to the stockholders themselves. Individuals not having per
sonal holding companies, of course, are not allowed to reduce their 
taxable incomes for payments on debts due either themselves or others.

The foregoing exposition has concerned itself with companies that 
the revenue laws classed as personal holding companies. However, 
there were doubtless many instances of actual holding companies that 
were not technically treated as such from the standpoint of income 
taxes because in some way or other their owners or operators man
aged to manipulate their gross income or stock ownership enough to 
take them out of the legal definition of personal holding companies. 
To the extent that this could be done, of course, without exposing

22 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th 
Cong., 1st Sess. (1937), pt. 1, p. 149.
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the corporation and the individual owners to expenses and losses that 
more than offset the saving in personal-holding-company taxes, the 
result was profitable. Under such a plan there was always some 
danger that the corporation could be made subject to surtax for the 
unreasonable accumulation of surplus (Section 102, Revenue Act of 
1936).

4. Incorporation of Yachts and Country Estates.
The essence of this tax-avoidance instrumentality was to render 

personal expenses deductible for income tax purposes.
Sections 24 (a) and 24 (a) (1) of the Revenue Act of 1936 state:
“ In computing net income no deduction shall in any case be allowed 

in respect of—
(1) Personal, living, or family expenses.”

Prior Acts contained similar provisions, inasmuch as the personal 
exemption ($1,000 to a single person and $2,500 to a man and wife, 
under the 1936 Act) was intended to cover the reasonable cost of 
living.

But for Mr. A, a wealthy man with a yacht and a country estate, 
the expenses of maintaining those doubtless costly pieces of property 
did not need to remain unallowable deductions for income tax pur
poses, provided Mr. A  became exposed to the counsel of a “ tax 
expert ” . For example, if Mr. A  owned a yacht that cost, in salaries, 
maintenance, and depreciation, $100,000 a year to operate, he could, 
in effect, deduct all or part of this cost from his income in arriving at 
the amount of his tax. He could not do so directly, of course, because 
the law forbade. But he could form a special corporation, perhaps 
called “ A Yacht, Inc.” , and then transfer to it not only his yacht, 
but also enough income-producing assets to cover the cost of operating 
the yacht, perhaps after such cost had been decreased by the more or 
less nominal amount that he might decide to have the corporation 
charge him for using the yacht. Perhaps he would decide that he should 
pay $10,000 for using the yacht. (He did not have to decide, however, 
to pay anything.) In that case, assets producing approximately $90,- 
000 of income would need to be transferred to the company. Then 
the yacht corporation would have income and expenses that were about 
equal, and it would pay little or no tax. And only Mr. A ’s income other 
than the $90,000 would be subject to tax. In other words, a deduc
tion of $90,000 for tax purposes would have been secured because 
of the existence of personal expenses on the yacht, and thus 90%  
of unallowable deductions of $100,000 could be deducted in contra
vention of the purpose of the law.

Many wealthy individuals used similar devices to obtain deduc
tions for the expenses of country estates, town houses, and racing



1938] Federal Legislation 395

stables. One woman, though, improved on even this general plan. 
For not only did she transfer her country estate to a special corpora
tion of this kind, but also had the corporation employ her husband 
at a salary to manage it. In this way she was able to obtain a deduction 
for the amount of her allowance to her husband, as well as for the 
expenses of running the estate.

Significant to observe is that the owner or owners of a personal 
holding company had to decide whether the personal holding company 
should be allowed to remain such in the eyes of the law. The owner 
of the yacht, for instance, could have transferred to the corporation 
only enough assets to yield an income of $79,000 and could then 
have paid “ rent ” of $21,000 for use of the yacht. In that case the 
company would not have been taxable as a personal holding company, 
because only 79% of its income, and not the required 80% , would 
have been derived from “ royalties, dividends, interest, annuities, and 
(except in the case of regular dealers in stock or securities) gains 
from the sale of stock or securities.” However, the consequent elimina
tion of the tax on the personal holding company as such had to be 
considered in the light of the fact that the yacht owner could then not 
eliminate from taxation the security income of $90,000 or $100,000 
or whatever else he had decided to wipe out, but only $79,000, and his 
personal income tax would have been greater accordingly. On the 
other hand, he could have tried to solve the problem by taking the 
corporation out of the second requirement of a personal holding com
pany, viz., that “ at any time during the last half of the taxable year 
more than 50 per centum in value of its outstanding stock is owned, 
directly or indirectly, by or for not more than five individuals ” (Sec
tion 351, Revenue Act of 1936). In so doing, though, as by transfer
ring part of the stock to his private secretary and taking back an 
option or a repurchase agreement on it, he ran some risk of losing 
control of it.

5. Creation of Multiple Trusts for Relatives and Dependents.

When the taxable income of two people is shown in part by each of 
them, rather than as a unit for them both, the total income tax paid 
by both together tends to be reduced. In general, this reduction in
creases as the entire taxable income of the two people increases. A  
surtax net income of $100,000, e. g., is liable for $30,000 in surtax under 
the 1936 Act. But if such income can be apportioned to two taxpayers, 
such as husband and wife in the eight community-property states, 
each will be subject to a surtax of $7,700, or a total surtax for them 
both of only $15,400, hardly over half as much as when the surtax net 
income of $100,000 is taxed as a unit.
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The same general principle is applied when a taxpayer creates 
trusts for his relatives or children. A wealthy taxpayer with a wife 
and three children, for instance, could create three trusts, one for each 
child, and transfer to each trust enough assets to produce income 
approximately equal to one third of the costs of supporting all the 
children. If the wife was made trustee of each trust and given power 
of revocation over each, the parents would retain control over the 
trust funds, and yet the total income taxes paid on all three trusts 
would be considerably less than the tax on the income from all the 
assets in the trusts if the trusts had not been created. Such reduction 
of taxes would result, of course, from the fact that the surtax net 
income of each trust would extend much less far into higher surtax 
brackets than would the combined net income, and from the fact that 
each trust was entitled to a credit of $1,000 (Section 163 (a) of 1936 
Act).

Trusts were also created to reduce income tax liability on property 
sold at a profit. If, for example, 1,000 shares of stock were about 
to be sold at a substantial gain, ten trusts created for the benefit 
of family members could be brought into being, and to each trust could 
be transferred 100 shares of the stock. The trustees would then sell the 
aggregate 1,000 shares, and although the net gain on the sales would 
be the same as the gain on the sale of 1,000 shares in one block, 
except for possible trivial variation due to stock transfer taxes and the 
like, the combined federal income tax resulting from the sales of the 
stock by the ten trusts would be very much less than the tax resulting 
from the sale of the 1,000 shares by the creator of the trusts. One 
taxpayer is reputed to have used sixty-five trusts for this purpose, 
thus reducing his taxes by more than $485,000 in one year.

The creator of a trust was also able to utilize the trust to increase 
his personal deductions. Following this plan, one woman created a 
trust, of which her husband was made trustee, for the benefit of their 
children and then had the trust lend her a large amount of the money 
that she had transferred to it. The interest on the loan was claimed by 
her as a deduction, although it was to be used for the general benefit 
of the children. Inasmuch as the trust was revocable by the husband, 
the parents here retained control over the trust assets.

6. Husband-and-Wife and Parent-and-Children Partnerships.
This device consisted basically of splitting the family income into 

two or more parts by a man’s taking his wife into partnership with 
him as regards the major sources of his income, or a parent’s taking 
his or her children, besides possibly the other parent, into partnership 
similarly. By such means the family income was subjected to less in
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come tax because the separate portions extended into much lower sur
tax brackets than would the entire income if it had been treated as a 
unit.

As an example, a New York brokerage firm during 1935 took into 
partnership the four minor children, two boys and two girls, of one 
of the partners. The amount of federal income tax that the father 
endeavored to save thereby was over $50,000.

7. Pension Trusts.

This means of tax avoidance, although it apparently came into the 
federal income tax structure in the 1928 Act [Section 23 (q)] ,  has 
recently been growing. It was designed by the Government to en
courage, by means of funds in pension trusts, the payment of pensions 
to employees in reasonable amounts, and as steps to that end the 
Government permitted, first, contributions of reasonable amounts to 
be deductible expenses in the income tax returns of the paying corpora
tion, and, second, the income earned by the pension trust on its 
assets to be free from tax.23

Small groups of high-salaried officers and directors have seen the 
advantages that the tax provisions regarding this form of trust 
offer them, however, and so have been taking advantage of them. To 
do this, they have simply had to have their corporations make sub
stantial contributions to pension funds set up solely or mainly for 
themselves. For then neither the funds transferred to the pension 
trust nor the amounts of the income earned on the funds are taxable to 
such officers and directors although these individuals will eventually 
receive pensions derived from such funds and from the income 
thereon. Only when distribution is later made, in smaller amounts, 
to the beneficiaries, is any tax liability incurred by such recipients, 
and then to just the extent of the amounts so distributed. In this way 
not only is the payment of income tax postponed, but the income 
ultimately made subject to tax is far less likely to put the beneficiaries’ 
incomes into brackets so high as it would have done if the payments 
to the trust had been added to the beneficiaries’ incomes when such 
contributions were originally made.

In one reported instance the two main owners of the stock of a 
corporation caused $43,000 to be contributed yearly by the corporation 
to a pension trust created for their benefit. By this means one of 
such owners expected to retire at 65 with an annual pension of $20,700, 
and the other expected to retire at 60 with an annual pension of 
$17,100.

23 Cf. § 23 (p) of the Revenue Act of 1936, 49 Stat. 1661, 26 U. S. C. § 23 
(p) (Supp. II 1936), and U. S. Treas. Reg. 94, Art. 23 (p) -l  et seq.
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The seven major types of tax evasion or avoidance outlined above 
involved what Secretary Morgenthau has termed “ moral fraud In 
addition there were three other main types of avoidance that were 
perfectly justifiable, in his opinion, because definitely permitted and 
provided for by the federal income tax laws.24 25 These three remaining 
types of loophole will now be briefly described.

8. Percentage Depletion.26

The nature of this loophole can probably be explained most clearly 
by means of an accounting illustration. Let it be supposed, therefore, 
that a man purchases oil land for $500,000 in cash; that this land 
is estimated to contain 5,000,000 barrels of oil; and that the land will 
have no residual value when the oil has all been extracted. On the 
basis of these and the following facts, which are meant to be purely 
illustrative and not at all representative, the unit depletion charge 
on a strict accounting basis would be $500,000/5,000,000 =  $.10 a 
barrel.26 In other words, as each barrel of oil was extracted, the 
estimated amount of investment in the oil land thereby used up would 
be ten cents.

Let it next be assumed that in the first year of operation 1,000,000 
barrels were extracted. Then the total depletion charge, on an ac
counting basis, would be 1,000,000 x $.10 =  $100,000. If the oil was 
sold for $1,250,000 and if expenses inclusive of depreciation 27 of 
fixed assets, but exclusive of depletion, aggregated $250,000, the net 
income for the first year, excluding depletion of $100,000, would be, 
of course, $1,000,000.

In the computation of the federal income tax for the first year of 
operation of this hypothetical oil-well enterprise, however, the law per
mits an arbitrary and peculiar deduction of 271/2% of the gross income 
from the property, provided that such deduction for depletion shall not 
exceed 50%  of the taxpayer’s net income (calculated without allowance 
for depletion) from the property. However, in no case is the depletion 
allowance under this special provision to he less than it would he if it 
were reckoned without reference to such provision,28 *

24 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th 
Cong., 1st Sess. (1937), pt. 1, p. 5.

25 “ Depletion is the exhaustion or wasting of such assets as mineral deposits, 
oil wells, and timber.”  A ccountants’ Handbook (2d ed. 1932) 504. For an ex
position of just the oil phase of this subject see Sweeney, Percentage Depletion 
(1938) 1 Noma Oilnotes (official publication of the National Oil Marketers As
sociation) 7.

26 Cf., e. g., 1 F in n e y , Principles of A ccounting (2d ed. 1934) 298.
27 Depreciation must always be carefully distinguished from depletion. For an 

explanation of the nature of depreciation cf. Sweeney, Bookkeeping and Intro
ductory A ccounting (1924) 169 et seq., 455-6.

28 Revenue Act of 1936, § 114 (b) (3), 49 Stat. 1686, 26 U. S. C. 114 (Supp. II
1936); U. S. Treas. Reg. 94, Art. 23 (m)-4.
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The depletion deductible, accordingly, would be 271/£%  of $1,250,000 
in this example, viz., $343,750, almost three-and-one-half times as 
much as depletion based upon orthodox accounting principles,29 and as 
a result the taxable net income, ceteris paribis, would differ from the
accounting net incom e as fo l lo w s :

Description
Gross income from oil property.........................

Accounting
figures

........ $1,250,000

Tax
figures

$1,250,000

Less— Expenses:
Depletion.............................................
Other expenses.....................................

........ $100,000

........ 250,000
$343,750
250,000

Total expenses ....................... ........ $350,000 $593,750

Net income from oil property........................... ......... $900,000 $656,250

The taxable net income in this case, therefore, is reduced $243,750 
from the amount that it would have been if accepted accounting figures, 
and only those, had formed the basis for computation. (Inasmuch as 
the net income exclusive of depletion is $1,000,000, the 50%  limitation 
does not apply because 50% of $1,000,000 is $500,000 and the deple
tion computed on the basis of 27x/2 % of gross income is only $343,750.)

As regards other kinds of depletible properties the rates for per
centage depletion are lower, thus:

Per cent
Coal mines ...................................................  5
Metal mines .................................................  15
Sulphur mines or deposits.........................  23

With respect to coal, metal, and sulphur mines, moreover, the 
taxpayer, in submitting his first tax return in connection with a par
ticular property, is required to state whether he wishes to compute 
depletion for that property on the ordinary accounting basis or on the 
percentage basis, and if he fails to specify the basis desired, the deple
tion will be calculated without reference to the percentage basis.30 
Also, when once such-election has been exercised, it “ can not thereafter 
be changed by the taxpayer, and the depletion in respect of each such 
property will for all succeeding taxable years be computed in accor
dance with the election so made ” 31. Finally, and very significant, mine 
taxpayers are not safeguarded, as are oil taxpayers, against never 
recovering the full original cost of the raw minerals in the ground. For 
the law does not provide that percentage depletion of mineral deposits

20 /. e., without reference to the change in the value o f the dollar; cf. Sweeney, 
Stabilized A ccounting (1936) 1-53.

a® Revenue Act of 1936, § 114 (b) (4), 49 Stat. 1686, 26 U. S. C. 114 (Supp. II 
1936).

31 U. S. Treas. Reg. 94, Art. 23 (m)-5.



is not to be less than depletion computed without regard to the per
centage method.

Important, finally, to observe is that percentage depletion permits 
the taxpayer to continue deducting depletion on a specific property 
even though he has already been allowed to deduct the full cost of the 
property. Reason refuses to recognize that a building can depreciate 
more than 100% or that an oil well or a mine can be depleted to a 
greater extent than 100% . Nevertheless, if a metal mine cost $250,000 
and the owner has already claimed depletion deductions of the full 
$250,000 spent for the property, he may go right on deducting 15%  
of the gross income (subject to the above-described 50%-of-net-income 
limitation) as long as the mine is operated.

The attitude of the Treasury Department, and the justification for 
that attitude, may be seen from the two following quotations:

“ Our experience shows that the percentage depletion rates set up in 
the law do not represent reasonable depletion rates in the case of the 
designated properties, but are much higher than the true depletion to 
which the taxpayer is fairly entitled. Moreover, these provisions en
able a taxpayer to obtain annual depletion deductions, notwithstand
ing the fact that he has already recovered the full cost of the property. 
The deduction is, therefore, a pure subsidy to a special class of tax
payers. For this reason the Treasury recommends that these pro
visions be eliminated, in order to put all taxpayers upon the same 
footing.” 32

“ This is perhaps the most glaring loophole in our present revenue 
law . . . the deduction may be taken even though the cost of the prop
erty has been completely recovered. Thus, in 1936, one mining com
pany deducted nearly $3,000,000 under this provision, although it had 
already completely recovered the cost of its property.

“ The amount of the deduction was a sheer gift from the United 
States to this taxpayer and its stockholders, and the revenue that we 
lost thereby was $818,000. . . . The estimated annual loss of revenue 
due to this source alone is about $75,000,000.” 33

9. Division of Income between Husband and Wife in the Eight Com
munity-Property States.

In eight states (Louisiana, Texas, Arizona, New Mexico, California, 
Idaho, Nevada, and Washington)34 a husband or wife may report one 
half of the community income even though it was all earned by the 
other and was spent under the control of the other. A married resident 
of New York, for example, is liable for federal income taxes of approxi

32 Statement of the Acting Secretary of the Treasury regarding the Prelimi
nary Report of a Subcommittee of the Committee on Ways and Means (1933) 4.

33 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th 
Cong., 1st Sess. (1937), pt. 1, p. 5.

34 Huffcut, T he E lements of Business Law (Bogert’s ed. 1925) 305.
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mately $32,525 on salary income of $100,000, but a married resident of 
California earning the same salary may report only $50,000 in his tax 
return, and his wife may report the remaining $50,000 in her tax 
return, with the result that their combined federal income tax liability 
will be only $18,626, or not much over half as much as the New York 
resident would have to pay.35

“ This situation not only results in a large loss of revenue to the 
United States, but also operates most inequitably as between spouses 
in community and those in noncommunity States.” 36

The present situation on this subject rests on a series of decisions by 
the Supreme Court of the United States. In Poe v. Seaborn,37 e. g., 
the Court declared that the moment the husband earned income, a 
vested interest to one half of it was acquired by his wife, and so he 
could not be taxed on the entire income.38

10. Tax on Incomes of Nonresident Aliens.

According to the 1936 Revenue Act and Regulations,39 gross income 
consisting, in general, of interest, dividends, rents, salaries and wages, 
fees, annuities, and royalties received by a nonresident alien having 
no office or place of business in the United States was taxable at the flat 
rate of 10% except, under certain conditions, for residents of Canada 
and Mexico. No deductions or credits were allowed, and the tax was 
supposed to be withheld and paid to the Treasury Department by the 
person, partnership, or corporation, public or private, charged with 
the custody or payment of such income.40 Capital gains were not 
included among the forms of income specifically made taxable.

A citizen or resident of the United States, married, but without 
dependents, begins to pay a federal income tax amounting to about 
10% of his taxable net income when the latter reaches $25,000.41 
Hence, in most instances the amount of taxable gross income on which 
the tax will be 10% is probably not greatly in excess of $25,000. And 
as a result a nonresident alien having no office or place of business in 
the United States found his or her federal income tax increasingly

35 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th 
Cong., 1st Sess. (1937), pt. 1, p. 5.

36 Id. at 33.
37 282 U. S. 101 (1930).
38 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th 

Cong., 1st Sess. (1937) 19.
30 § 211 (b), 49 Stat. 1714, 26 U. S. C. 210 (Supp. II 1936); U. S. Treas. Reg. 94, 

Arts. 211-7 (a), 213-1 (a), 214-1 (a), 215-1.
40 § 143 (b), 49 Stat. 7701, 26 U. S. C. § 143 (Supp. II 1936).
41 An unmarried person with no dependents would pay about 10% on a net 

income of $21,600. Cf. Letter from the Chairman of Joint Committee on Tax Eva
sion and Avoidance Transmitting Report of the Joint Committee (1937) 23.
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lower than it would otherwise have been as the amount of taxable gross 
income increased above the point (probably not far in excess of 
$25,000 in most cases) at which the tax was 10% of such gross income.

Prominent among nonresident aliens were wealthy American women 
that had married foreigners, and since their taxable gross incomes 
from sources within the United States commonly ran into figures that 
greatly exceeded $25,000, they found the 1936 tax provisions a 
financial windfall. Secretary Morgenthau stated, with reference to 
this subject:

“ There are a number of cases of nonresident aliens with large in
comes from American trusts or with large American investments 
whose taxes have been cut to one-third or one-fifth of what they paid 
under the prior act.

“ Thus, one American woman who married an Englishman had an 
income from this country in 1935 of nearly $300,000. Her tax for 
1936 will, therefore, be approximately $30,000 as against over $160,000 
under the prior law.

“Another American woman who married a Frenchman has an in
come of over $150,000 from American trusts on which she paid a tax 
of about $55,000 in 1935. Her tax is reduced to about $15,000 by the 
1936 law. Although the tightening of the withholding provisions in 
1936 will tend to insure more revenue from nonresident aliens in the 
lower-income brackets, the present taxing provisions are not satisfac
tory as applied to nonresident aliens with incomes in the higher 
brackets.” 42

As Under Secretary Magill subsequently pointed out,43 Congress, in 
passing the 1936 law, could hardly have intended to tax well-to-do non
resident aliens less than American citizens themselves must pay.

HENRY W. SWEENEY.

42 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th 
Cong., 1st Sess. (1937), pt. 1, p. 6.

43 Id. at 34.



THE AM ENDM ENT  
TO THE

FEDERAL ANTITRUST LAWS

IN A RIDER to the new Act for Providing Additional Revenue for 
the District of Columbia 1 the Sherman A c t 2 was amended to re

move a cloud from the horizon of the numerous state Fair Trade Acts. 
Although the question had never actually been decided, an interstate 
transaction, carrying with it a resale price maintenance contract, was 
still generally believed to be illegal even though the resale so sought 
to be controlled was to take place in one of the states permitting price 
maintenance. As most of the products against which the sins of price 
cutting are committed are the nationally advertised and distributed 
articles which are in interstate traffic before reaching the place of re
tail sale it was seen that the Fair Trade Acts would be rendered prac
tically impotent should the long standing federal policy against price 
maintenance be stirred up. Even though a state had abrogated the 
common law to the extent of passing a Fair Trade Act, it has long been 
recognized judicially and generally that among the evils comprised 
under the phrase “ restraint of trade ” of the federal antitrust acts 3 
and “ unfair methods of competition ” of the Federal Trade Commis
sion A c t 4 is any attempt directly or indirectly 5 to control resale prices. 
This federal prohibition disregards the existence of good-will as a re
sult of trademarking and likewise disregards the difference between 
vertical and horizontal price fixing contracts.6 * 8 Therefore, a manufac
turer, for example in Illinois, could control, in Illinois, the prices at 
which his trademarked articles were to be sold and would receive en
tire cooperation of the courts of Illinois. But, should the same manu
facturer be located in Indiana and shipping into the Illinois market he, 
formerly, could not have controlled the resale price under pain of prose
cution under federal antitrust laws because here he was in interstate

1 Pub. L. No. 314, 75th Cong., 1st Sess. (Aug. 17, 1937) c. 690.
*26 Stat. 209 (1890), 15 U. S. C. § 1 (1934).
3 Ibid.
4 38 Stat. 719 (19T4),43 Stat. 939 (1925), 15 U. S. C. § 45 (1934).
6 Boston Store v. American Graphophone Co., 246 U. S. 8 (1918); Bauer v.

O’Donnell, 229 U. S. 1 (1913); Dr. Miles Medical Co. v. John D. Park & Sons Co., 
220 U. S. 373 (1914); Federal Trade Commission v. Beech-Nut Packing Company,
257 U. S. 441 (1921); United States v. Kellogg Toasted Corn Flake Co., 222 Fed. 
725 (E. D. Mich. 1915).

8 Vertical agreements are those made between persons at different levels in the 
hierarchy of selling, for example, between a producer and a wholesaler, or between 
a wholesaler and a retailer. Horizontal agreements are made between persons at 
the same level, for example, between producers, between wholesalers, or between 
retailers.
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commerce. He might also have been hailed up by the Federal Trade 
Commission and ordered to desist from these unfair methods of 
competition.

Since the Supreme Court of the United States approved the Fair 
Trade Acts 7 as a valid exercise of state power, the conflict between 
state and federal policies became heightened, and the result was the 
enactment of the amendment to the antitrust laws at present under 
consideration by which the federal policy is made to conform to the 
policy of the state in which the resale is to take place. The amend
ment follows generally the most popular of the state acts. By way of 
background these acts should therefore be examined.

THE STATE FAIR TRADE ACTS

Modern retail competition has brought into being a practise in the 
nature of advertising by which a widely known and advertised stand
ard commodity is offered for sale at a very low price in order to attract 
custom for a store. The dealer cuts his profit or, frequently, sells it 
at cost for the purpose of making a strong appeal to customers. This 
type of business is known as “ loss-leader selling ” because no profit is 
expected directly from the item offered but reliance is put on selling 
some profitable articles to persons attracted by the leader. The extent 
of this method of merchandising is at times so great as to impair the 
general market value of the “ loss-leaders ” , the reaction of the public 
being that if one merchant can sell at the low price all should sell at 
that price and that the commodity is only worth that much. The com
modity thus acquires an artificially low value to the public. Other 
dealers are prejudiced in their efforts to dispose of such commodities 
and the manufacturer and his distributing agents suffer accordingly. 
The very nature of the attraction limits the plan to a trademarked or 
otherwise identified commodity, and makes use of the investment of 
the manufacturer and distributor in advertising and acquainting the 
public with its quality. In other words, it consists in capitalizing on 
the good-will of the manufacturer or distributor.

Legislative investigations in many of the larger states have resulted 
in the condemnation of “ loss-leader selling” as injurious and uneco
nomic both to the manufacturer and the public. The remedy evolved 
was the Fair Trade A c t 8 permitting manufacturers or distributors to 7 8

7 Old Dearborn Distributing Co. v. Seagram-Distillers Corp., 299 U. S. 183 
(1936); The Pep Boys, Manny, Moe and Jack of California, v. Pyroil Sales Com
pany, Inc., 299 U. S. 198 (1936); Clarence G. Kunsman v. Max Factor and Co., 
and Sales Builders, Inc., 299 U. S. 198 (1936).

8 New Jersey had an act of this type as early as 1916; California followed in 
1931 with its Banham Act, amended 1933; other states followed to a total of thir
teen at the present time.
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contract for resale price maintenance of commodities bearing a trade
mark, brand, or the name of the producer or distributor. Only so-called 
“ vertical ” contracts were made valid because these are directed 
against the evil to be combatted. Distinguishable are the so-called 
“ horizontal ” contracts which are really combinations in restraint of 
free trade.8

Not content with relying on the protection afforded by contract, the 
New York Act,9 10 and others following it, make the wilful and knowing 
resale of a commodity below the price fixed by a valid contract an act 
of unfair competition and actionable as such by an injured party. In 
other words, even though the seller be a stranger to the contract fixing 
the resale minimum price, if he sells at a price lower than such mini
mum with knowledge of the contract, he is liable under the act. Ex
cepted from the operation of the unfair competition clause are sales 
made in discontinuing the stock of the commodity; sales of deteri
orated or damaged articles, the public being informed thereof; and 
sales by court order.

The New York Fair Trade Act had a stormy career in its own state 
courts and was declared unconstitutional as to the unfair competition 
raised by the statute.11 The same provisions in the Illinois 12 and Cali
fornia 13 Fair Trade Acts were sustained by the United States Supreme 
Court at the last term in three cases.14 After these decisions the New 
York Court of Appeals reversed its decision in the Macy case.1*

In all, thirteen states have enacted Fair Trade Acts, in some form 
or other, permitting resale price maintenance agreements.16 Other 
states have held certain of such agreements in keeping with their com
mon law.17

9 See note 6, supra.
10 N. Y. Laws (1935) c. 976.
11 Doubleday, Doran & Co., Inc. and Doubleday, Doran Book Shops, Inc. v. R. H. 

Macy & Co., Inc., 269 N. Y. 272, 199 N. E. 409 (1936); Coty Inc. v. Hearn’s De
partment Store, Inc., 158 Misc. 516, 284 N. Y. Supp. 909 (Sup. Ct. 1935).

12 III. Rev. Stat. A n n . (Smith-Hurd, 1935) c. 140, § 8 et seq.
13 Cal. Gen. Laws (Deering, 1931) Act 8782.
14 Old Dearborn Distributing Co. v. Seagram-Distillers Corp., 299 U. S. 183 

(1936) sustaining the Illinois statute supra note 12; The Pep Boys, Manny, Moe 
and Jack of California v. Pyroil Sales Company, Inc., 299 U. S. 198 (1936); 
Clarence G. Kunsman v. Max Factor and Co., Same v. Sales Builders, Inc., 299 
U. S. 198 (1936) sustaining the California statute, supra note 13.

15 Bourjois Sales Co. v. Dorfman, 273 N. Y. 167, 7 N. E. (2d) 30 (1937).
16 California, New York, Illinois, Pennsylvania, New Jersey, Oregon, Washing

ton, Wisconsin, Iowa, Maryland, Ohio, Virginia, and Rhode Island.
17 California, Missouri, New York, and Washington.
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THE FEDERAL AMENDMENT

Title VIII of the Act entitled “An Act to Provide Additional Reve
nue for the District of Columbia, and for Other Purposes amends Sec
tion 1 of the Sherman Act.18

The first proviso of the amended Section 1 recites “ That nothing 
herein contained shall render illegal, contracts or agreements . . . 
emphasizing that the validation of the state Fair Trade Acts is the 
express object and that the other established violations of former 
Section 1 are still proscribed. The words are permissive, and follow 
in that respect the state Fair Trade Acts. The intent, obviously, is 
to place the contracts or agreements (later described) in the same 
general class with other contracts and legally enforceable to the same 
extent.

The description follows “ . . . . contracts or agreements prescrib
ing minimum prices for the resale of a commodity which bears, or

18 Pub. L. No. 314, 75th Cong., 1st Sess. (Aug. 17, 1937), c. 690.

“ TITLE VIII—AMENDMENT TO THE ANTITRUST LAWS 
“  Section 1 o f the Act entitled ‘An Act to protect trade and commerce 

against unlawful restraints and monopolies ’, approved July 2, 1890, is 
amended to read as follows:

“  ‘ Section 1. Every contract, combination in the form  o f trust or other
wise, or conspiracy, in restraint of trade or commerce among the several 
States, or with foreign nations, is hereby declared to be illegal: Pro
vided, That nothing herein contained shall render illegal, contracts or 
agreements prescribing minimum prices for the resale of a commodity 
which bears, or the label or container of which bears, the trade mark, 
brand, or name of the producer or distributor of such commodity and 
which is in free and open competition with commodities of the same gen
eral class produced or distributed by others, when contracts or agreements 
of that description are lawful as applied to intrastate transactions, under 
any statute, law, or public policy now or hereafter in effect in any State, 
Territory, or the District of Columbia in which such resale is to be made, 
or to which the commodity is to be transported for such resale, and the 
making of such contracts or agreements shall not be an unfair method of 
competition under section 5, as amended and supplemented, of the Act 
entitled ‘An act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes ’, approved September 26, 19H: Pro
vided further, That the preceding proviso shall not make lawful any con
tract or agreement, providing for the establishment or maintenance of 
minimum resale prices on any commodity herein involved, between manu
facturers, or between producers, or between wholesalers, or between 
brokers, or between factors, or between retailers, or between persons, 
firms, or corporations in competition with each other. Every person who 
shall make any contract or engage in any combination or conspiracy 
hereby declared to be illegal shall be deemed guilty o f a misdemeanor, 
and, on conviction thereof, shall be punished by fine not exceeding $5,000, 
or by imprisonment not exceeding one year, or by both said punishments, 
in the discretion of the court.”  (Italics author’s to indicate amendatory 
m atter).
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the label or container of which bears, the trade mark, brand, or name 
of the producer or distributor of such commodity. . . Thus, the 
contracts must be for the protection of the good-will which depends on 
the sale of commodities with a trade-mark or other commercial sig
nature attached. The good-will refers to the source of the goods and is 
an item of intangible property of the person who is such source.19 
Therefore, a producer who markets under his own name or brand pro
tects his own property by resale price maintenance contracts, while a 
distributor who sells goods of a producer protects the property, that 
is, the good-will, of that producer, but he has a definite pecuniary in
terest in that good-will himself. Upon the existence of the producer’s 
good-will and the extent thereof depends immediately the public de
mand for the goods which he distributes, and to the extent of his com
missions he is pecuniarily interested in the maintenance of that good
will.

The public must couple the articles with the trade reputation of some 
producer or distributor. The whole theory of the Fair Trade Acts, and 
now the amendment to the federal laws, is the protection of good-will. 
Commodities sold without these identifying characteristics must still 
be left free of price fixing. The contract or agreement need not be made 
by the producer or distributor who owns the good-will, but the con
tract of a wholesaler or other intermediate agent will be valid so long 
as some producer or distributor has an element of good-will at stake 
in the disposition of the goods.

The commodity must be “ in free and open competition with com
modities of the same general class produced or distributed by others ” . 
The identical phrase in the Illinois Fair Trade Act was attacked in the 
United States Supreme Court on the ground that it was fatally un
certain and afforded no guide and was, therefore, violative of due 
process under the Fourteenth Amehdment of the Federal Constitu
tion. The Court dismissed the attack by comparing the disputed phrase 
with the phrase “ unfair methods of competition ” found in Section 5 
of the Federal Trade Commission Act, which the Court said was no 
more definite but had never been regarded as fatally uncertain.20 Pre
sumably the phrase is intended to exclude merchandise produced under 
a monopoly, in which case, there would be no other goods of the same 
class on the market and hence no competition would exist.21

19 Hanover Milling Co. v. Metcalf, 240 U. S. 403 (1916).
20 Old Dearborn Distributing Company v. Seagram-Distillers Corporation, 299 

U. S. 183 (1936), citing, at p. 196, Federal Trade Commission v. Gratz, 253 U. S. 
421 (1919); Federal Trade Commission v. Beech-Nut Co., 257 U. S. 441 (1921); 
and Federal Trade Commission v. Raladam, 283 U. S. 643 (1930).

21 See, the decisions, under the common law of Motion Picture Patents Co. v. Uni
versal Film Mfg. Co., 243 U. S. 502 (1917); Boston Store v. American Grapho-

7
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The federal policy is to conform to the policy of the state of resale, 
for the contracts or agreements are not illegal “ when contracts or 
agreements of that description are lawful as applied to intrastate 
transactions, under any statute, law, or public policy now or hereafter 
in effect in any State, Territory, or the District of Columbia in which 
such resale is to be made, or to which the commodity is to be trans
ported for such resale.22 The Act, therefore, leaves the way open for 
the states to decide their policy and removes federal hindrance from 
the effective carrying out of the decision.

The proviso concludes with the specific statement that the making 
of contracts and agreements of the type defined shall not be an unfair 
method of competition under Section 5, as amended and supplemented, 
of the Federal Trade Commission Act.23 Under the original antitrust 
laws the making of the contracts considered in restraint of trade was 
a misdemeanor punishable by fine or imprisonment but under the 
Federal Trade Commission Act cease and desist orders could be issued 
against those engaged in the conduct embraced in the term “ unfair 
methods of competition ” . To remove the latter barrier as well as the 
penal provision against price fixing contracts this new legislation lifts 
such contracts out of the control of the Federal Trade Commission.

A further proviso limits the class of contracts legalised to so-called 
“ vertical ” contracts and excludes contracts “ between manufacturers, 
or between producers, or between wholesalers, or between brokers, or 
between factors, or between retailers, or between persons, firms, or 
corporations in competition with each other ” , in other words, the so- 
called “ horizontal ” contracts.

CONCLUSION

It appears that the federal policy toward resale price maintenance 
has been frozen midway between the old stand of definite disfavor and 
the goal of equally definite favor to which it tends. Before the law 
here in question there was no doubt as to the federal position with re
gard to a particular contract. If it controlled resale prices, it mattered 
not whether the goods in the deal were trademarked, patented, copy
righted, or protected by secret formula. It mattered not where the 
goods went. If they were in interstate commerce the making of the 
contract constituted an unfair method of competition and a crime

phone Co., 246 U. S. 8 (1918) (restriction of patent monopoly); Bobbs-Merrill'Co. 
v. Strauss, 210 U. S. 339 (1908) (restriction of copyright monopoly).

22 As before mentioned, note 16, supra, thirteen states now have Fair Trade Acts 
of some type, and at least one other state has construed agreements to maintain 
retail prices to be valid at common law.

23 38 Stat. 717 (1914), 43 Stat. 939 (1925), 15 U. S. C. § 45 (1934).



1938] Federal Legislation 409

under the Sherman Act. The contract itself was in restraint of trade 
and therefore void at common law. A  system of contracts between a 
producer and numerous retailers, that is, a “ vertical ” arrangement, 
was held the full equivalent of the “ horizontal ” type of contract, be
tween retailers themselves, because productive of the same injurious 
effect on the public.24 The effect to the public was considered to out
weigh the good to the producer. Of course, in the case of the statutory 
monopolies of patent and copyright the consideration was simplified 
by the concept that these are artificial and in derogation of the com
mon law, hence to be strictly construed against the holder. Good-will, 
however, is a common law property right fostered and protected under 
one theory or another for many years. The theory of strict construc
tion applied to the artificial monopolies has no application to this com
mon law monopoly which may be perpetual in connection with a going 
business. The conclusion of the United States Supreme Court under 
the common law is simply that, even so, the public interest in free 
trade must deprive the owner of this common law monopoly from the 
right to extend his monopoly to the control of resale prices.25 It con
sists in the judicial weighing of the considerations on both sides and 
the announcement of the reading of the scales. Some of the state 
courts, and before the Dr. Miles Medical Co. case, some of the lower 
federal courts, announced the balance to be in favor of the owner of 
the good-will.

In several of the cases condemning resale price maintenance the 
Supreme Court indicated that if the public felt it had outgrown the

24 Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U. S. 373 (1914).
25 In reviewing this question with reference to the Illinois Fair Trade Act in 

Old Dearborn Distributing Co. v. Seagram-Distillers Corp., 299 U. S. 183, 189, 
190 (1936), the Court said:

“ It is unnecessary to review the contrary state decisions. It is enough, for 
present purposes, to say that, generally, speaking, they sustained contracts 
standardizing the price at which ‘ identified ’ commodities subsequently might 
be sold, where the price standardization is primarily effected to protect the 
good will created or enlarged by the identifying mark or brand. Where a 
manufacturer puts out an article of general production identified by a special 
trade mark or brand, the result of an agreement fixing the subsequent sales 
price affects competition between the identified articles alone, leaving com
petition between articles so identified by a given manufacturer and all other 
articles of like kind to have full play. In other words, such restraint upon 
competition as there may be is strictly limited to that portion of the entire 
product put out and plainly identified by a particular manufacturer or 
producer.

“ The ground upon which the opposing view of this court proceeds is that 
such an agreement, nevertheless, constitutes an unlawful restraint of trade at 
common law and, in respect of interstate commerce, a violation of the Sherman 
Antitrust Act. A careful reading of the decisions discloses no other ground.”
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common law in this respect it might seek remedy in legislation.26 Sub
sequent action by several states showed their feeling that such was the 
case. Before the passage of the present law Congress too had similar 
proposals submitted for consideration.27

In a number of respects the present law does not appear to be satis
factory. Resale price fixing is not approved by a total abrogation of 
the common law. Only where the goods are to be resold in a state 
having a Fair Trade Act or its equivalent are price maintaining agree
ments excepted from the operation of the common law opposition and 
from the operation of the federal antitrust laws.28 If the goods are

26 Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U. S. 373, 405 (1914); 
Boston Store v. American Graphophone Co., 246 U. S. 8, 26 (1918) suggests that 
the patent monopoly must be enlarged by legislation if the patentee is to control 
resale prices; in Bauer v. O’Donnell, 229 U. S. 1, 12 (1913), the Court said, re
ferring to the resale price restriction attempted by Bauer, “ It was doubtless within 
the power of Congress to confer such right of restriction upon a patentee.”

27 In the Old Dearborn Case, 299 U. S. 183, 190, the Court cited, as examples, 
“ H. R. 13305 (63d Cong., 2d and 3d Sess.) and H. R. 13568 (64th Cong., 1st and 
2d Sess.).”

28 Congress has, in several instances, cooperated with state policies in a similar 
manner. For example, intoxicating liquors were taken out of their immune status 
as articles in interstate commerce when they were transported to a state or terri
tory and the “ original package ” doctrine would not save them from the operation 
of state or territorial police power. Wilson Act, 26 Stat. 313 (1890), 27 U. S. C. 
§ 121 (1934). In effect, Congress just released from its interstate commerce 
control certain items in order to render them subject to state control as soon as 
they entered state boundaries. The Webb-Kenyon Act, 37 Stat. 699 (1913), 27 
U. S. C. § 122 (1934), prohibited transportation of intoxicating liquors into states 
where they were to be used in violation of the law of the state.

Prison made goods were interdicted in the same manner as intoxicating liquors 
by the Ashurst-Summers Act, 49 Stat. 494, 49 U. S. C. §§ 61-64 (Supp. 1936), 
following the language of the Webb-Kenyon Act.

The idea of letting the law of the state where the article is to be used determine 
the federal policy regarding that article is, therefore, not a novel one. No ques
tion of the constitutionality of this idea arises because Congress does not seek to 
interfere with the state’s dominion but, rather, gives up a portion of federal 
dominion in aid of the state policy. Congress is not obliged to control every act of 
interstate commerce. There was no obligation to pass the Sherman Act or the 
Federal Trade Commission Act. These Acts can, therefore, be amended to exclude 
from their operation anything formerly included by the general terms in which 
they were originally written.

Comparison of the amendment to the antitrust laws with the analogous statutes 
mentioned above discloses that the only other completely negative attitude is found 
in the Wilson Act which just operated to remove a defense against state regulation. 
In a like manner, the common law defense of illegal restraint of trade is removed 
from the contracts and agreements described, where the commodities whose 
resale prices are controlled are to be shipped or sold in a state permitting price 
maintenance.

Just as the Webb-Kenyon Act took an affirmative stand, following the negative



1938] Federal Legislation 411

going to a common law state following the Supreme Court rule, agree
ments of the same type are void and illegal. Nice questions may arise 
in attempts to enforce the antitrust laws against producers contracting 
with distributors who supply states falling on both sides of the line.

The requirement that the goods or commodities be in open competi
tion with others of the same general class is probably intended to pro
hibit resale price maintenance of goods the production of which is 
limited to one source, or goods the sale of which is restricted and con
trolled under the police power of the states. Such an interpretation 
would exclude patented and copyrighted goods from price maintenance 
and would not disturb the standing line of decisions in this matter.

As it now stands, all that has been done is to put into the hands of 
the states the power to remove the problem from federal control. If 
the remaining states adopt Fair Trade Acts the federal government 
will become perfectly neutral and its courts will examine and enforce 
price maintaining contracts according to the law of other contracts. 
The legislation substantially copies the first section of the usual Fair 
Trade Act, that is, the permissive part. The part not copied is the 
second section which creates a tort action of unfair competition in 
favor of anyone injured as the result of a knowing and willing viola
tion of the sales terms of such a contract even though the person guilty 
of the violation is not a party to the contract. Thus, it appears that 
the federal policy does not yet extend far enough to afford positive 
protection to makers of valid price maintaining contracts but only 
amounts to an experimental non-interference with the operation of 
the state Fair Trade Acts.

ROBERT J. MAWHINNEY.

Wilson Act, so, a further development of the Congressional policy here may well 
result in prohibiting interstate commerce in violation of Section 2, the “ unfair 
competition ” portion, of the typical Fair Trade Act.



NOTES
THE SUPREME COURT

AND
THE NATIONAL LABOR RELATIONS ACT

S INCE July 5,1935, when the National Labor Relations A c t 1 became 
effective, twenty-three applications have been made to the Supreme 

Court for certiorari, of which ten have been granted. Five cases were 
decided during the October, 1936 term and the remainder are to be 
heard during the present term. It is the purpose of this article to re
view the proceedings in each of the twenty-three instances from the 
time that charges were filed with the National Labor Relations Board 
until the most recent phase was concluded. Such a study will disclose 
the scope which the courts have given to the statute and to the agency 
administering it and may serve as a guide in estimating the probable 
action of the Supreme Court in the causes remaining on its calendar.

The first case to be presented to the tribunal for review was that of 
Bradley Lumber Co. v. National Labor Board.2 A  regional director 
of the Board issued a complaint against the company following a charge 
by the Lumber and Sawmill Workers’ Union Local 2645 that the em
ployer had violated Section 8, subsections 1, 3 and 5 of the National 
Labor Relations Act.3 The employer applied to the district court for

1 49 Stat. 449, 29 U. S. C. §§ 151-166 (Supp. 1936).
2 299 U. S. 559 (1936).
3 No decision in this matter has been rendered by the Board. The provisions of 

Section 8 are:
“  It shall be an unfair labor practice for an employer—
“ (1) To interfere with, restrain, or coerce employees in the exercise of the 

rights guaranteed in section 7.
“ (2) To dominate or interfere with the formation or administration of any 

labor organization or contribute financial or other support to it: Provided, 
That subject to rules and regulations made and published by the Board pur
suant to section 6 (a), an employer shall not be prohibited from permitting 
employees to confer with him during working hours without loss of time or 
pay.

“  (3) By discrimination in regard to hire or tenure of employment to en
courage or discourage membership in any labor organization: Provided, That 
nothing in this Act, or in the National Industrial Recovery Act (U. S. C., 
Supp. VII, title 15, secs. 701-712), as amended from time to time, or in any 
code or agreement approved or prescribed thereunder, or in any other statute 
of the United States, shall preclude an employer from making an agreement 
with a labor organization (not established, maintained, or assisted by any

412
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an injunction to restrain the Board from proceeding further in the en
forcement of the Act. The court granted the motion of the Board to 
dismiss the bill.

The circuit court of appeals sustained the action of the trial court.4 
The appellate court held that until a final order had been handed down 
by the Board it might not be sued under the Act, except at its official 
situs. While it declared that a regional director about to do an injury 
might be enjoined, it found that the acts about to be performed by 
that official in the case at bar, under the law, were not so palpably be
yond the power of Congress as to warrant the issuance of an injunc
tive decree. It further stated that it was bound to regard the statute 
as being validly applicable in matters relating to interstate commerce, 
and the Board as having a constitutional function. It presumed that 
the regional director would act within the scope of his authority. Al
though the court ventured no opinion as to whether the Board had 
jurisdiction over the activities of the petitioner, it declared that that 
question was for the initial determination of the Board. The decision 
on this point, in the opinion of the court, might properly be questioned 
by an application to the circuit court of appeals in the event a subpoena 
were issued. In regard to the claim of the employer that it would 
suffer irreparable damage, the court declared that the ill feeling 
aroused by proceedings under the Act and the temporary loss of ser
vices of employees called as witnesses were normal incidents of litiga
tion and of life under government. It considered that these did not con
stitute the irreparable injury which equity will enjoin. In addition, 
the petitioner’s application for a declaratory judgment was denied on 
the ground that the power to issue such a decree is limited to those 
circumstances under which a prohibitory or mandatory injunction 
might be entered.

The company appealed to the Supreme Court for certiorari, present
ing the following questions for determination: (1) whether the peti
tioner was entitled to an injunction restraining the hearing by an 
officer of the National Labor Relations Board on a complaint charg- * 49

action defined in this Act as an unfair labor practice) to require as a condi
tion of employment membership therein, if such labor organization is the 
representative of the employees as provided in section 9 (a ), in the appro
priate collective bargaining unit covered by such agreement when made.

“ (4) To discharge or otherwise discriminate against an employee because 
he has filed charges or given testimony under this Act.

“ (5) To refuse to bargain collectively with the representatives of his em
ployees, subject to the provisions of Section 9 (a ).”

49 Stat. 452, 29 U. S. C. § 158 (Supp. 1936).
4 Bradley Lumber Co. of Arkansas v. National Labor Relations Board, 84 F. (2d) 

97 (C. C. A. 5th, 1936).
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ing the employer with unfair labor practices in discharging employees 
and the investigation of a controversy concerning representation of 
its employees; (2) whether the petition for an injunction was prema
turely filed or whether it had been shown by the employer that irre
parable injury would result from the hearing and investigation; (3) 
whether the employer was entitled to a declaratory decree concern
ing the jurisdiction of the Board to conduct the hearing; (4) whether 
the Board, as an entity, was subject to suit in a district where its 
regional director had his residence and official station, and service upon 
him was service upon the Board; (5) whether the National Labor Re
lations Act, as applied to the petitioner was beyond the power of Con
gress under the commerce clause and in violation of the Tenth Amend
ment; (6) whether the statute contravened the Fifth Amendment by 
depriving the employer of property and liberty of contract. The Su
preme Court denied the application for a writ.5

The N.L.R.B. issued a complaint in the Matter of Marathon Electric 
Manufacturing Company and International Association of Machinists 
following charges by the latter that the company had committed 
offenses under Section 8, subsections 1 and 3 of the Act.6 The em
ployer sought to stay proceedings against it and obtained a temporary 
injunction in the district court.

The Board petitioned the circuit court of appeals to dissolve the in
junction. This case was consolidated with six others, in each of which 
regional directors of the Board were appellants, involving the issue of 
the jurisdiction of the court below in such instances.7 In reversing 
the decision of the lower court, the circuit court of appeals recognized 
that questions peculiar to each of the seven cases had been raised, but 
determined that only one issue was necessary to decide the disposition 
of all cases, namely, the adequacy of relief available to the appellees. 
The court conceded the allegation of each of the respondents that each 
was engaged solely in intrastate commerce, and that if the Act were 
applicable under such circumstances it was unconstitutional. How
ever, it dismissed the claim that the expense, annoyance and inconveni
ence which might result from prosecution of the charges constituted 
irreparable damage which might furnish grounds for enjoining the 
activities of the Board. It held that the statute afforded adequate and 
exclusive machinery for testing its constitutionality at law.

From this decision, the Marathon Electric Manufacturing Company 
appealed to the Supreme Court for certiorari. The questions presented 
for determination were: (1) whether a manufacturer having but one

s 299 U. S. 559 (1936).
6 For provisions of Section 8, see note 3, supra.
7 88 F. (2d) 59 (C. C. A. 7th, 1936).
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plant engaged in transforming raw products into completed electric 
fans and motors was entitled to an interlocutory decree restraining 
the Board from proceeding under the Act to hold a public hearing and 
to determine the facts of a complaint filed by the Board charging the 
petitioner with unfair labor practices, in violation of the Act, by its 
discharge of certain of its employees and its refusal to reinstate them;
(2) whether the court below erred in reversing an interlocutory de
cree granted by the district court and remanding the cause with direc
tions to dissolve the injunction and to dismiss the bill for want of 
equity. The Supreme Court declined to review the case.8

Seven similar cases were consolidated in what is now known as the 
United States District Court for the District of Columbia, for pur
poses of an opinion. The title case was that of Heller Bros. Co. v. 
Lind.9 The issue presented to the trial court concerned the issuance by 
the defendant, a regional director of the Board, of a complaint charg
ing the petitioner with violation of the statute. The company advanced 
the following allegations: (1) that the Act was entirely unconstitu
tional; (2) that irreparable injury would be incurred if action against 
the employer were to be initiated; and (3) that the Act furnished 
inadequate remedy at law. The court held that the remedy provided 
by the Federal Trade Commission Act, after which the procedural pro
visions of the National Labor Relations Act were modeled, was ade
quate and cited Federal Trade Commission v. Claire Furnace Co.10 It 
was further held that, under the terms of the decision in Texas and 
New Orleans Railroad v. Brotherhood of Railway and Steamship 
Clerks,11 the Act would constitute a valid regulation of interstate com
munication agencies and, therefore, was not wholly void. Considerable 
attention was devoted to an analysis of the contentions of the peti
tioner with respect to irreparable damage. On the authority of United 
States v. Illinois Central Railroad,12 it was held that expense incurred 
in defending proceedings before the Board was not sufficient ground 
for enjoining a hearing. Claims of damage resulting from publicity 
to be given the hearing and from injury to employer-employee rela
tions were likewise declared to be insufficient. In separate memoran
dum opinions, the court applied the same general conclusions, but rec

8300 U. S. 681 (1937).
9 86 F. (2d) 862 (App. D. C. 1936). Besides Heller Bros Co. v. Lind there were: 

Beaver Mills v. Madden; A. C. Lawrence Leather Co. v. Same; Cabot Manufactur
ing Co. v. Same; Bethlehem Shipbuilding Co. [of Calif.] v. Same; Hatfield Wire 
and Cable Co. v. Herrick.

10 274 U. S. 160 (1927).
11 281 U. S. 548 (1930).
12 244 U. S. 82 (1917).
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ognized differences in the facts, although it considered them incon
clusive of the issue. In Brown Brothers Shoe Co. v. National Labor 
Relations Board,13 it was held that the fact that the petitioner had 
been subjected to similar proceedings regarding labor practices at an
other of its plants and that the complaint had been dismissed was not 
decisive of the case at bar, even though its experience furnished a 
measure of the loss incurred as a result of the proceedings and the 
damage suffered through adverse publicity. In A. C. Lawrence Leather 
Co. v. National Labor Relations Board,14 it was declared that the only 
difference between that case and the Heller case was that in the latter 
a subpoena had been issued by the Board, a circumstance which was 
lacking in the former case.

The Court of Appeals for the District of Columbia affirmed the de
cision of the lower court, in a per curiam opinion.15 While the court 
refused to express an opinion concerning the constitutionality of the 
Act, either in whole or in part, it declared that invalidity alone did not 
constitute ground for issuance of an injunction. It further stated that 
the relief provided by the law was adequate and that irreparable in
jury had not been shown.

A joint petition for certiorari was filed by all the appellants below, 
with the exception of the Hatfield Wire and Cable Co. The issues 
presented were as follows: (1) whether, despite the judicial remedies 
provided in the statute, the court below should have required the dis
trict court to grant equitable relief by injunction against the conduct of 
hearings and other proceedings which had been or might be under
taken by the Board pursuant to the Act; (2) whether, despite the de
nial of the prayer for injunctive relief, the court below should have 
required the district court to retain jurisdiction in the cases involving 
the Brown Shoe Co. and the Bethlehem Shipbuilding Corp. for the pur
pose of rendering declaratory judgments upon the constitutionality of 
the Act or its applicability to the petitioners in those cases. The writ 
prayed for was not granted.16

In a separate petition, the Hatfield Wire and Cable Co. presented 
specifications to the effect that the appellate court had erred in the 
following holdings: (1) that the bill of complaint did not state a case 
cognizable in a court of equity; (2) that the petitioner would not suffer 
irreparable injury from the threatened acts of the Board in holding 
the proposed hearings and other proceedings connected therewith;
(3) that the petitioner was required to submit to and follow the pro
cedure prescribed by the statute, regardless of whether the Act was

13 64 W ashington Law Reporter 365 (1936).
14 64 Washington Law Reporter 365 (1936).
43 86 F. (2d) 862 (D. C. App. 1936).
43 300 U. S. 672 (1937).
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unconstitutional; and (4) that there was an adequate remedy avail
able under the law. The petitioner alleged that the court below had 
further erred in failing to pass on the constitutionality of the National 
Labor Relations Act, and in failing to conclude that there was no statu
tory remedy available to the petitioner or, at least, that the Act did 
not apply to the petitioner’s business of manufacturing within the 
State of New Jersey and to its relations with its employees. Error was 
also assigned by the company to the action of the appellate court in 
affirming the decision of the trial court, refusing to grant injunctive 
relief and in granting the respondent Board’s motion to dismiss and 
in dismissing the bill of complaint.17 A writ of certiorari was also 
denied.18

In each of the cases presented so far, it will be observed that the 
chief issue involved was the nature of the remedy under the law and 
that in each instance the circuit courts of appeals had found that suffi
cient protection of all the employers’ rights might be obtained at law. 
In denying writs under these circumstances, the Supreme Court ap
pears to have acted in accord with its decision, rendered at a subse
quent date in National Labor Relations Board v. Jones and Laughlin 
Steel Corporation,19 that the procedural provisions of the Act afforded 
adequate relief at law. On that occasion, the court examined the pro
visions of the Act and found that no order of the Board was to be 
self-executing and that no sanctions might be applied before comple
tion of a review by a Circuit Court of Appeals and the issuance of a 
decree by the court. The Supreme Court, therefore, apparently re
quires that the administrative remedies provided *by the Act be ex
hausted before recourse is taken to the courts.

Following charges filed by the union, the Board held hearings and 
rendered a decision in the Matter of Jones and Laughlin Steel Corpora
tion and Amalgamated Association of Iron, Steel and Tin Workers of 
North America, Beaver Valley Lodge No. 200. Based upon findings 
that the respondent had violated Section 8, Subsections 1 and 3 20 of the 
statute, the company was ordered to cease and desist from interfer
ing with its employees in their efforts to bargain collectively through 
representatives of their own choosing and from discouraging member
ship in the union. Affirmatively, the respondent was ordered to rein
state certain employees and to make them whole for any loss sustained 
as a result of the violation of the Act by the company. The respondent

17 Brief for appellant, p. 9.
18 See note 16, supra.
78 301 U. S. 1 (1937).
20 See note 3, supra.
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was further required to post notices in its plant to the effect that it 
would not discharge or in any way discriminate against members of 
the complaining union, or persons active therein.21

Upon application by the Board, the circuit court of appeals declined 
to issue a mandate decreeing compliance with the Board’s order on 
the ground that the respondent was not subject to regulation by Con
gress.22 Reference was made to decisions rendered in Utah Power 
and Light Co. v. Pfost; 23 Chassaniol v. Greenwood; 24 and Carter v. 
Carter Coal Co.25 The court held that the possible effect upon inter
state commerce of a labor disturbance in the employer’s mill was too 
remote to bring the respondent within the jurisdiction of federal 
agencies.

The Board thereupon applied to the Supreme Court for certiorari, 
requesting that that tribunal decide: (1) whether the statute, as 
applied by orders of the National Labor Relations Board to the rela
tionship between production employees and their employers engaged, 
respectively, in the manufacture of steel,26 automobile trailers,27 and 
clothing,28 and who received in interstate commerce a substantial 
amount of the raw materials entering into the manufacture of their 
products and transported their products in interstate commerce for 
sale in other states, was a valid exercise of the power of Congress 
to regulate commerce among the states and with foreign nations; 
(2) whether the provisions of the statute delegated judicial powers 
to the Board in violation of Article III of the Constitution; (3) whether 
the employer’s freedom of speech was abridged, in violation of the 
First Amendment; (4) whether the employers were deprived of 
liberty or property without due process of law, in violation of the 
Fifth Amendment; (5) whether the employers were deprived of the 
right of trial by jury, in violation of the Seventh Amendment. The 
court granted the writ29 and, on April 12, 1937, rendered its decision 
in what is now the leading case concerning the validity of the National 
Labor Relations Act.30 The court found that in this instance the

1 NLRB 503.
22 83 F. (2d) 998 (C. C. A. 5th, 1936).
23 286 U. S. 165 (1932).
24 291 U. S. 584 (1934).
23 298 U. S. 238 (1936).
26 The Jones and Laughlin Steel Corp.
27 This refers to the Fruehauf Trailer Co. See'page 421 et seq., infra.
28 This refers to the Friedman-Harry Marks Clothing Co. See page 420 et seq., 

infra. All three cases were consolidated for purposes of appeal from adverse de
cisions in the circuit courts of appeals.

29 299 U. S. 534 (1936).
30 National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 U. S. 1 

(1937). The Court divided five to four in this case.
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proceedings of the Board had been in conformity with the terms of 
the statute. It accepted the facts as found by the administrative agency 
so far as they related to the nature and scope of the business of the 
company and refused to set aside the findings of fact concerning the 
violations ascribed to the employer, since no evidence had been offered 
in the circuit court of appeals to controvert that adduced by the Board. 
The court stated that the authority of Congress could not be pushed 
so far as to obliterate state lines, and that if the act under considera
tion were actually an attempt to regulate labor conditions divorced 
from their relation to interstate commerce, the statute would fall as 
contrary to the Tenth Amendment. In other words, an attempt by 
Congress to regulate a matter wholly, or substantially, intrastate in 
character, based upon a hypothetical or mythical relationship to inter
state commerce would have been as abortive as it had been held to be 
in the NRA  and A A A  cases.31 * However, it was held that the Act 
might be construed as an attempt to regulate interstate commerce, and 
therefore within the power of Congress, particularly in view of the 
definitions of the term “ commerce ” and of the expression “ affecting 
commerce ” contained in Section 2, subsection 6 and Section 2, sub
section 7,32 respectively. In addition, the Court held that the ques
tion whether a particular action affects commerce in such a close and 
intimate fashion as to be subject to federal control, exercised through 
the Board, is to be determined as individual cases arise. The power 
of Congress to safeguard the right of employees to self-organization 
and to selection of representatives of their own choosing for collective 
bargaining or other mutual protection, without restraint or coercion 
by their employer, was upheld. Further, the Court found that the fact 
that the employees concerned in the case at bar were engaged in 
production was not decisive. In its view, the crux of this aspect of the 
matter in litigation was the effect upon interstate commerce of the 
unfair labor practices with which the respondent was charged. Con
sidering the extent and magnitude of the activities of the company, 
the court was of the opinion that the effect of such practices upon 
interstate commerce was immediate and might be catastrophic. The 
Court concluded that the respondent’s enterprise “ presents in a most 
striking way the close and intimate relation which a manufacturing 
industry may have to interstate commerce and we have no doubt that 
Congress had constitutional authority to safeguard the right of re
spondent’s employees to self-organization and freedom in the choice 
of representatives for collective bargaining.” 33 In reaching this

31 Schechter Poultry Co. v. United States, 295 U. S. 495 (1935); United States v.
Butler, 297 U. S. 1 (1936).

33 49 Stat. 450, 29 U. S. C. § 152 (6) (Supp. 1936); ibid., 29 U. S. C. § 152 (7) 
(Supp. 1936).

33 301 U. S. 1,43 (1937).
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conclusion, the court declared that the decisions in the Schechter and 
Carter cases 34 were not controlling. It was pointed out that in the 
former the effect of the practices in question upon interstate com
merce was so remote as to be beyond the power of Congress to regu
late, while in the latter, not only was the extent to which Congress 
might constitutionally regulate interstate commerce exceeded, but 
the requirements of the first Guffey A ct34 35 were inconsistent with due 
process and legislative power was improperly delegated. In the opinion 
of the Court, Congress had not overstepped constitutional limits in 
requiring employers to bargain collectively with representatives of 
their employees and in requiring that such representatives should 
exclusively represent all of the employees. The Court also upheld the 
validity of the procedure prescribed by the Act and declared: “ We 
construe the procedural provisions as affording adequate opportunity 
to secure judicial protection against arbitrary action in accordance 
with the well-settled rules applicable to administrative agencies set 
up by Congress to aid in the enforcement of valid legislation.” 36 * 
Finally, the Court sustained the power of Congress to vest the Board 
with authority to order reinstatement of, and indemnification for 
loss suffered by, employees discharged in violation of the Act, on the 
ground that these constituted sanctions imposed in the enforcement 
of a legislative decree.

The Matter of Friedman-Harry Marks Clothing Co., Inc. and Amal
gamated Clothing Workers of America37 involved two complaints 
issued by the Board against the respondent. In each instance, the 
labor organization charged the employer with violations of the Act 
in the form of discharges for union activity, and interference with the 
exercise of the employees’ right to bargain collectively through repre
sentatives of their own choosing. The earlier case differed from the 
later one only in that it contained a charge that the respondent had 
terminated the employment of one of its workers for filing charges 
with the Board, in violation of Section 8, subsection 4 of the statute.38 
In its decision, covering both cases, the Board ordered the company 
to cease and desist from: (1) discriminating against its workers as 
to tenure and conditions of employment for reasons of union activity; 
(2) spying upon the union or workers connected with it; (3) taking 
punitive action against employees who appealed to the jurisdiction of

34 Schechter Poultry Co. v. United States, 295 U. S. 495 (1936); Carter v. Carter 
Coal Co., 298 U. S. 238 (1936).

35 49 Stat. 991,15 U. S. C. §§ 801-827 (Supp. 1935).
88 301 U. S. 1, 47 (1937).
”  1 NLRB 411; 1 NLRB 432.
38 49 Stat. 453 (1935), 29 U. S. C. § 158 (Supp. 1936).
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the Board; and (4) interfering with its employees in the exercise of 
rights guaranteed to them under the Act. The Board also required 
that the discharged employees be reinstated with no loss of position, 
rights or privileges and with compensation for the loss of salary sus
tained by them.

The Board petitioned the Circuit Court of Appeals for the Second 
Circuit for a decree enforcing its orders.38 39 Following argument of 
the merits, the court rendered a per curiam opinion 40 denying the 
petition of the Board. In reaching the conclusion that the Board 
lacked jurisdiction over labor practices of the respondent, consider
able reliance was placed upon the Carter decision relative to manu
facture as an intrastate activity and upon the Schechter decision so 
far as it related to the determination of direct or remote effect on 
interstate commerce.

The Supreme Court was appealed to for the issuance of certiorari 
which was granted.41 Following a brief review of the facts and of 
the appellant's claim to jurisdiction, the Supreme Court reversed the 
decison below, citing its conclusions a,s to the validity of the Act as 
set forth in the Jones and Laughlin opinion.42

The N. L. R. B. issued a decision and order in the Matter of Frue- 
hauf Trailer Co. and United Automobile Workers Federal Labor 
Union No. 19375 in which it charged the respondent with violation 
of Section 8, subsections 1 and 3 of the Act.43 Upon failure of the 
company to comply with its mandate, the Board applied to the Circuit 
Court of Appeals for the Sixth Circuit for a decree enforcing its orders. 
These required that the respondent cease and desist from: (1) dis
charging or threatening to discharge any of its employees for joining 
the union; (2) practicing espionage against the union; or (3) in any 
other manner interfering with, coercing or restraining its employees 
in their efforts to secure the rights granted to them under Section 7 
of the Act.44 Affirmatively, the company was required to offer rein
statement to seven of its employees and to make them whole for any 
loss suffered as a result of the discharges which contravened the law.

38 The respondent filed a motion to dismiss for lack of jurisdiction. It developed 
that the company had filed a petition for review with the Circuit Court of Appeals 
for the Fourth Circuit. The court held that proceedings might be instituted before 
any court so long as the respondent transacted business within its circuit, and
ruled that jurisdiction lay with it rather than with the court to which the respon
dent had had recourse.

85 F. (2d) 1 (C. C. A. 2d, 1936).
41 299 U. S. 535 (1936). For the questions presented for consideration, see 

p. 418, supra.
42 See page 418 et seq., supra, for the holdings in the Jones and Laughlin case. 

In the Friedman-Harry Marks case, the Court divided five to four.
431 NLRB 68. See note 3, supra.
44 49 Stat. 452, 29 U. S. C. § 157 (Supp. 1936).
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In a per curiam opinion, the circuit court of appeals denied the 
prayer of the administrative agency on the ground that the Board 
lacked jurisdiction.45 * The court cited the Carter case and held that 
the order applied to the relations between the respondent and its 
employees in the production of trailers, which had no direct effect 
upon interstate commerce. Reference was also made to the disposi
tion in the Circuit Court of Appeals for the Fifth Circuit of the 
National Labor Relations Board v. Jones and Laughlin Steel Corpora
tion case.48 49

The Board thereupon petitioned the Supreme Court for certiorari, 
which was granted.47 In its opinion,48 the Court reviewed the steps in 
the enforcement procedure and the findings of fact relative to the 
nature of the respondent’s enterprise and to the unfair labor prac
tices with which the employer was charged. After holding that the 
findings of fact on both phases of the case were supported by evidence, 
the Court applied the principles relating to construction and validity 
of the Act laid down in National Labor Relations Board v. Jones and 
Laughlin Steel Corp.*B

In a decision and order in the Matter of the Associated Press and 
The American Newspaper Guild, the Board declared that the re
spondent had contravened the statute by its discharge of one of its 
editorial employees.50 It ordered the employer to cease and desist 
from: (1) discouraging membership in the complaining union or any 
other labor organization; (2) discriminating against any of its em
ployees because of membership in such organization; and (3) inter
fering with its employees in the exercise of their right to organize for 
purposes of collective bargaining. Affirmatively, the respondent was 
required to restore the editorial employee to his previous position, with 
all attendant rights and privileges, and to indemnify him for the loss 
sustained as a result of the violation of the law by his employer.

The failure of the respondent to comply with the above order re
sulted in an application by the administrative agency to the circuit 
court of appeals for a mandate enforcing its decree.51 The court ac

45 85 F. (2d) 391 (C. C. A. 6th, 1936).
48 83 F. (2d) 998 (C. C. A. 5th, 1936).
47 299 U. S. 534 (1936). For a statement of the questions presented, see supra 

p. 8.
48 301 U. S. 49 (1937). The Court divided five to four.
49 See page 418 et seq., supra.
89 1 NLRB 788.
51 Previously, the Associated Press had applied to the District Court for the 

Southern District of New York for a preliminary injunction. 13 F. Supp. 897 
(1936). Since this phase of the case did not reach the Supreme Court and was not 
reviewed in the opinion, the arguments and holdings in that instance are irrelevant
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cepted the findings of fact presented by the Board, since they were sup
ported by evidence. Once more, the Carter decision and the Schechter 
decision were referred to as definitive of the limitation upon fed
eral power to regulate interstate commerce. Nevertheless, upon the 
authority of Pensacola Telegraph Co. v. Western Union Telegraph 
Co.,52 53 Federal Radio Commission v. Nelson Brothers 53 and Fisher’s 
Blend Station v. Tax Commissioner,54 the court held that the respon
dent, in gathering and distributing news, was clearly engaged in in
terstate commerce, and, therefore, subject to the jurisdiction of the 
Board. It further held that the work of the discharged employee di
rectly affected interstate communication. It was declared that the 
Fifth Amendment was not violated by the National Labor Relations 
Act, since the statute had a real and reasonable relation to the object 
of the legislation.55 56 Finally, the court adverted to the acceptance and 
enforcement of the right of employees engaged in interstate commerce 
to bargain collectively through representatives of their own choosing 
and, in doing so, referred to Texas and New Orleans Railroad v. 
Brotherhood of Railway and Steamship Clerks.55 The petition of the 
Board was, therefore, granted.57 58

Following this decision, the Associated Press applied to the Supreme 
Court for certiorari, on the grounds that the court below had erred in 
the following holdings: (1) that the Act was a valid exercise of the 
power of Congress to regulate interstate commerce; (2) that the rela
tion between it, as employer, and one of its editorial employees so 
directly affected interstate commerce as to be subject to federal regu
lation; and (3) that the statute did not contravene the First, Fifth, 
Seventh and Tenth Amendments. The Supreme Court granted the 
writ.5® In reviewing the action below, the Court found that the peti
tioner was engaged in interstate commerce and that the work of the 
editorial employee was directly related thereto. Accordingly, it con
cluded that the discharge of the employee constituted a violation of 
the Act. In addition, it held that the regulations here sought to be 
enforced were not in contravention of the First Amendment and were 
in the nature of normal control of all enterprises by government. In
sofar as other contentions of the petitioner were concerned, relative

to the subject of this article. However, it should be noted that the petition for 
injunctive relief was denied.

52 96 U. S. 1 (1877).
53 289 U. S. 266 (1933).
54 297 U. S. 650 (1936).
55 Here, the court cited Nebbia v. New York, 291 U. S. 502 (1933).
56 281 U. S. 548 (1930).
»7 85 F. (2d) 56 (C. C. A. 2d, 1936).
58 299 U. S. 532 (1936).
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to the unconstitutionality of the law, the court made reference to the 
Jones and Laughlin opinion. The judgment of the lower court was 
affirmed.58

The Board rendered a decision in the Matter of the Washington, Vir
ginia and Maryland Coach Co. and Amalgamated Association of Street 
Electric Railway and Motor Coach Employees of America, Local Di
vision No. 1079,™ in which it reached the conclusion that the employer 
had violated the provisions of the Act by discharging certain of its em
ployees and by refusing to reinstate them. Accordingly, the company 
was ordered to cease and desist from discouraging membership in the 
complaining union, or any other labor organization, and from any in
terference in the exercise of the rights of its employees under the 
statute. The respondent was further required to offer reinstatement 
to the discharged workers, with all rights, privileges and status pre
viously enjoyed and to reimburse them for any loss due to cessation 
of employment.

When the employer failed to comply with this order, the Board ap
plied to the Circuit Court of Appeals for the Fourth Circuit for a 
decree of enforcement. In its opinion,61 the court held that the find
ings of fact were supported by sufficient evidence and that the com
plaint could not be dismissed for lack of proof. In sustaining the con
stitutionality of the Act, as applied to the respondent, the court de
clared that the decisions of the Supreme Court in Adair v. United 
States 62 and Coppage v. Kansas 63 had been overruled by Texas and 69

69 301 U. S. 103 (1937). The Court divided five to four in this case. At this 
writing, there was considerable discussion in the press concerning the Board’s 
efforts to obtain information which might furnish light on the connection of 
respondents in certain cases before the Board with periodicals, and the use of 
these organs for the purpose of influencing the opinion of the general public and 
of the employees of the companies concerned. The chief charge against the Board 
was that it was attempting to abridge the freedom of the press. The following 
excerpt from the opinion in the Associated Press case, 301 U. S. 103, 132, is, it is 
believed, applicable to these instances: “ The publisher of a newspaper has no 
special immunity from the application of general laws. He has no special privilege 
to invade the rights and liberties of others. He must answer for libel. He may be 
punished for contempt of court. He is subject to the anti-trust laws. Like others, 
he must pay equitable and non-discriminatory taxes upon his business.” In sup
port of these declarations, the court cited: Robertson v. Baldwin, 165 U. S. 275 
(1897); Toledo Newspaper Co. v. United States, 247 U. S. 102 (1918); Indiana 
Farmer’s Guide Publishing Co. v. Prairie Farmer Publishing Co., 293 U. S. 268 
(1934); Grosjean v. American Press Co., 297 U. S. 233 (1936).

«o 1 NLRB 769.
«  85 F. (2d) 990 (C. C. A. 4th, 1936).
«2 208 U. S. 161 (1908).
63 236 U. S. 1 (1915).
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New Orleans Railroad v. Brotherhood.64 The court further called at
tention to the similarity between the provisions of the Railway Labor 
Act of 1926 65 and those of the National Labor Relations Act, so far as 
they related to the rights of employees to organize and to bargain col
lectively. While the respondent contended that the Board construed 
its powers to extend over intrastate as well as interstate commerce, 
and that this rendered the Act unconstitutional, under the terms of the 
Carter decision, the court was of the opinion that Congress had ade
quately expressed its intention to restrict the operation of the law to 
interstate commerce. The petition of the Board was, accordingly, 
granted.

The respondent thereupon applied to the Supreme Court for certi
orari, which was subsequently granted.66 The following question was 
presented to the Court: was the Act, as applied to the relationship be
tween a corporation operating interstate buses and its employees, un
constitutional, on the grounds that it was not a valid exercise of the 
power of Congress to regulate commerce, that it violated Article III 
of the Constitution in improperly delegating judicial powers to the 
Board, that it violated the Fifth Amendment in depriving the appel
lant of liberty and property without due process, and that it violated 
the Seventh Amendment by depriving the company of the right of 
trial by jury? The decision of the lower court was affirmed. The Su
preme Court found that the petitioner was clearly an instrumentality 
of interstate commerce and was therefore subject to regulation by 
Congress. In answering the contentions of the appellant concerning 
the invalidity of the Act, the court referred to the Jones and Laughlin 
opinion.* 86 87

Since April 12, 1937, when all of the decisions previously mentioned 
were handed down, there have been nine applications to the Supreme 
Court for writs of certiorari. Four of these instances in which review 
has been sought concerned the issuance of restraining orders by the 
district courts and the circuit courts of appeals. The five remaining 
cases involved the jurisdiction or the power of the National Labor Re
lations Board under the statute. Upon five occasions, the writ prayed 
for has been granted, while in four it has been denied. At this writing, 
no decisions had been rendered during the October, 1937, Term on any 
of the cases in which the Court took jurisdiction.

Following issuance of a complaint based upon charges of the Inter
national Brotherhood of Electrical Workers Local 585 that the El Paso

64 See note 11, supra.
6=44 Stat. 577 (1926), 45 U. S. C. §§ 151-163 (1934).
86 299 U. S. 533 (1936).
87 301 U. S. 142 (1937). This was an unanimous decision.
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Electric Co. had violated Section 8, subsections 1, 3 and 5 of the statute, 
the company obtained an injunction restraining the Board from hold
ing hearings in this matter. In granting the order, the district court 
held that the Act contravened Article I, Section 1 of the Constitution.68

The Board appealed from the order below and obtained a reversal 
of the judgment. The appellate court held that a legislative act should 
not be declared void unless it is essential to the disposition of the case 
to do so and the invalidity of the act is apparent beyond every reason
able doubt. It further decided that, in matters relating to interstate 
communication, the Act constituted a valid exercise of the powers 
delegated to Congress; that adequate remedy at law was available 
to the employer; and that the record failed to show that the company 
would suffer irreparable damage.69

The employer then filed with the Supreme Court an application for 
certiorari, in which it certified the following questions: (1) whether 
a corporation engaged in the operation of a street car service and in 
the manufacture and sale of electricity in New Mexico, transformed 
and transported into Texas, in which state 95 per cent thereof was dis
tributed, was entitled to an injunction restraining the Board from 
enforcing the National Labor Relations Act, on the grounds that the 
Act was unconstitutional as applied to the corporation because it was 
engaged in intrastate commerce and that it would suffer irreparable 
injury because of interference with a contract covering collective bar
gaining with its employees, and destruction of employee good will; 
(2) whether the Act deprived unsuccessful groups of employees, in an 
election of representatives held in accordance with the provisions of 
the statute, of liberty and property without due process in violation 
of the Fifth Amendment, in that such employees did not have the right 
under the Act to seek a judicial review of the proceedings of the Board; 
and (3) whether the Act unconstitutionally vested in the Board the 
right to determine the unit appropriate for collective bargaining with
out providing any legislative standard. The writ was denied.70

On the basis of charges filed by the Amalgamated Association of 
Iron and Tin Workers of North America, New Deal Lodge No. 59 that 
a question concerning representation of the workers of Clayton Mark 
Co. had arisen, the Board issued a complaint and ordered a hearing. 
However, when the Board sought to institute this proceeding, the 
union established in the respondent’s plant, the Independent Workers 
of Clayton Mark, applied to the district court for a restraining order 
and succeeded in securing a temporary injunction.71

6815 F. Supp. 81 (W. D. Tex. 1936).
«» 88 F. (2d) 505 (C. C. A. 5th, 1937).
70 301 U. S. 710 (1937).
7713 F. Supp. 627 (W. D. 111. 1936).
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In the circuit court of appeals, the case was consolidated with six 
others, among which was Marathon Electric Manufacturing Co. v. 
Clark.'12 For reasons which have been previously set forth, the appel
late court dismissed the injunction granted below. To the Supreme 
Court, the appellant presented the following question: whether an old 
labor organization which in the past had bargained collectively for 
some of the employees of a corporation was entitled to an injunction 
restraining the Board from prosecuting a proceeding under the peti
tion of a new labor organization for an election pursuant to Section 9 
(c )72 73 of the National Labor Relations Act, to determine which organi
zation should be sole representative of the employees for collective 
bargaining. It was contended that the old organization had no ade
quate remedy at law and would suffer irreparable injury; and that 
the Act was unconstitutional, since it made no provision for judicial 
review of the findings and orders of the Board under Section 9 (c ) , in 
violation of the due process of the Fifth Amendment and vested in the 
Board the authority to determine the unit appropriate for collective 
bargaining without providing any legislative standard. The Supreme 
Court declined to review the action below.74

Upon charges filed by the Industrial Union of Marine and Shipbuild
ing Workers of America, the Board ordered a hearing to determine 
whether the Bethlehem Shipbuilding Corp., at its Fore River plant, 
Quincy, Massachusetts, had contravened Section 8, subsections 1, 2 
and 3 of the statute. The employer applied for a restraining order to 
prevent the Board from prosecuting the charges presented by the 
Industrial Union. Its bill of complaint set forth the following allega
tions: (1) that the petitioner’s relations with its employees and with 
the public would be harmed; (2) that strife would be introduced into 
relations with its employees, which had hitherto been harmonious; 
(3) that the proceedings would entail expense; (4) that the examina
tion of its affairs would result in the disclosure of confidential infor
mation; (5) that its business would be disrupted and interfered with 
by the hearings; (6) that failure to comply with any order of the 
Board would subject it to heavy penalties unless the courts intervened; 
(7) that the present action constituted the second of its kind, the first 
of which was dismissed by the Board; (8) that it is the right of the 
petitioner to maintain harmonious relations with its employees and to 
deal with them in respect of pay, wages, hours and other working con
ditions in a manner mutually satisfactory to both parties; (9) that the 
employer-employee relationships sought to be investigated did not con

72 See page 414, supra.
73 49 Stat. 453 (1935), 29 U. S. C. § 159 (Supp. 1936).
74 301 U. S. 707 (1937).
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stitute interstate commerce and did not burden and obstruct such com
merce; (10) that, on nine specified grounds, the Act was invalid, at 
least as applied to the petitioner’s enterprise.

In granting the relief prayed for,75 the court acknowledged that re
course might not be had to a court of equity for the sole purpose of 
testing the constitutionality of a statute. However, it asserted the 
right of equity to prevent execution of a void statute when proceed
ings under it would inflict irreparable damage. The court concluded 
that the petitioner would suffer such injury and that it would have 
no adequate remedy at law should the statute be declared invalid, 
whereas no harm would result if a temporary injunction were issued 
pending final determination of the constitutionality of the law. While 
it declared that injunctive powers ought not to be exercised in such a 
way as to interfere with the administration of an act if there were 
any doubt concerning the authority of a governmental agency, atten
tion was called to previous decisions of federal courts in which the 
Act had been adjudged invalid.76 Then, on the authority of the Carter 
case, it held that since the petitioner was engaged in manufacturing, 
its business was purely local and, therefore, not subject to regulation 
by Congress. In the opinion of the court, it was immaterial that the 
Act might be validly applied in some cases, since it held that if applied 
to the petitioner the Act was clearly unconstitutional.

The Circuit Court of Appeals for the First Circuit, on appeal by 
the Board, denied the contention of the appellant that since an ade
quate remedy existed, the injunction should be dissolved. The court 
held that it was unlikely that any order which might be issued by the 
administrative agency would be enforced, since the Board was attempt
ing to act on a complaint not within its jurisdiction. In view of the 
long establishment of the Employees Representation Plan and the 
peaceful relations between employer and employee, the court further 
held that it might be that irreparable damage would result from pro
ceedings by the Board. The decision of the court below was affirmed.77

Following the rendering of the Jones and Laughlin decision, the 
Board applied to the appellate court for a rehearing. In a per curiam 
opinion, the court denied the motion. It found that the enterprise of 
the appellee was distinguishable from that of the Jones and Laughlin 
Steel Corporation. The court also held that where there was doubt con
cerning jurisdiction it was for the Board to establish the fact that it

76 Bethlehem Shipbuilding Corp. v. Myers, 15 F. Supp. 915. (D. Mass. 1936.)
78 Stout v. Pratt, 12 F. Supp. 864 (W. D. Mo. 1936); Bendix Products Corp. v. 

Beman, 14 F. Supp. 58 (N. D. 111. 1936); National Labor Relations Board v. Jones 
and Laughlin, 83 F. (2d) 998 (C. C. A. 5th, 1936); Fruehauf Trailer Co. v. 
National Labor Relations Board, 85 F. (2d) 391 (C. C. A. 6th, 1936).

77 88 F. (2d) 154 (C. C. A. 1st, 1937).
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had the authority to act. On the finding of the district court, it was 
concluded that the Board had failed to do so.78

The Board then applied to the Supreme Court for certiorari, which 
was eventually granted.79 The question presented for determination 
was: whether a temporary injunction was properly granted restrain
ing the Board from prosecuting a complaint of unfair labor practices.

Since this case presents the same issue, approached from the oppo
site pole, as the one presented in the case next to be discussed, com
ment will be made on both simultaneously, after the facts in the latter 
have been summarized.

The latest case to reach the Supreme Court which involves the grant
ing of an injunction preventing the Board from prosecuting a charge 
placed before it is that of Newport News Shipbuilding Co. v. Schauffler. 
A  complaint against the company was issued following a charge by the 
Industrial Union of Marine and Shipbuilding Workers of America that 
the employer had violated Section 8, subsections 1, 2 and 3 of the Act.

In the opinion of the trial court, which heard the company’s peti
tion for an injunctive order, the jurisdiction of a district court was 
not a question of law apparent on the face of the Act, but that before 
an injunctive decree could be granted it was required that the Board 
be given an opportunity to determine whether the matter submitted 
to it was within the scope of its authority. The court construed the 
language of the Jones and Laughlin opinion to imply that the question 
of jurisdiction is to be determined in the first instance by the Board 
and later to be reviewed by a circuit court of appeals, upon petition 
for enforcement of a decree by the administrative agency. The court 
failed to find that irreparable injury which would justify issuance of 
an injunction had been shown. Finally, it held that adequate and ex
clusive relief at law was available to the petitioner under the statute. 
It therefore granted the Board’s motion to dismiss the bill of com
plaint on the ground that it lacked jurisdiction.

In the appellate court, the judgment below was affirmed on the 
ground that an adequate remedy was provided by the law and the 
appellant, accordingly, was precluded from invoking equitable relief 
until it had exhausted the administrative remedy available to it.80

The Supreme Court was requested to grant certiorari to determine 
whether the Board has exclusive jurisdiction to determine in the

78 88 F. (2d) 1000 (C. C. A. 1st, 1937). In reaching its final conclusion, the court 
apparently failed to take into consideration the fact that the administrative agency 
had been enjoined from undertaking actions as a result of which it might have 
determined whether it had jurisdiction in this matter.

79 Myers v. Bethlehem Shipbuilding Corp. Nos. 181-2, October Term, 1937.
80 91 F. (2d) 730 (C. C. A. 4th, 1937).
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rirst instance whether a corporation is subject to its control, and 
whether a corporation is entitled to an injunction restraining pro
ceedings of the Board in the complaint before it, before the adminis
trative remedy has been exhausted. The Court granted the writ.81

In view of the ruling of the Supreme Court in the Jones and 
Laughlin case, it seems likely that that tribunal will order the injunc
tion in the Bethlehem Shipbuilding case dissolved. In its opinion in 
the former, it held that all questions concerning the jurisdiction of the 
Board are subject to review by the courts, thus affording sufficient pro
tection of the rights of parties to an action.82 In addition, as an intro
duction to its review of the grounds on which the Board claimed juris
diction, the court said: “ Whether or not particular action does affect 
commerce in such a close and intimate fashion is left by the statute 
to be determined as individual cases arise.” 83 From these indications, 
it may be concluded that the court will find that the Board is author
ized to determine its jurisdiction, subject to judicial review, and that 
it should be afforded an opportunity to decide whether any given 
matter falls within the scope of its authority. It is unlikely that it 
will consider the damage, which the respondent allegedly seeks to 
avert, sufficient to warrant issuance of a restraining order.

Following the same reasoning, the Supreme Court will probably sus
tain the decisions of the trial and appellate courts in the Newport News 
case. Whether the circuit courts of appeals or the Supreme Court 
would sustain the Board in the event that agency issues an order in 
either case, is a matter of conjecture, especially when it is recalled 
that the latter tribunal declared that jurisdiction is a matter to be 
determined as individual cases arise. But it is unlikely that the 
Supreme Court will hand down a decision which will restrict the 
activity of an agency charged with the execution of a statute which 
the Court has sustained as within the power of Congress to enact, so 
long as the Board refrains from arbitrary or capricious acts, and 
adequate relief has been provided at law.

The remaining five cases involve appeals from decisions of circuit 
courts of appeals on petitions for review of orders of the N.L.R.B. 
All but one have been brought to the Supreme Court by employers 
following adverse judgments below.

Upon charges filed by the union, the Board held hearings and ren
dered a decision in the Matter of the Jeffery-De Witt Insulator Co.

81 No. 305, October Term, 1937.
82 301 U. S. 1, 47 (1937).
83 Id. at 32.
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and the United Brick and Clay Workers of America Local Union No. 
455.M The Board found that the complaining labor organization had 
been designated as the representative of the respondent’s employees 
in an appropriate unit and was, after July 5, 1935, the exclusive repre
sentative of all employees in that unit, and that the employer had con
travened Section 8, subsections 1, 3 and 5 of the statute. The provi
sions of its order were: (1) that the company cease and desist from 
refusing to bargain collectively with the union; (2) that, on request, 
it so bargain; and (3) that it reinstate as many of its employees who 
had been on strike as possible, discharging persons hired after July 16, 
1935, and place the remainder on a preferential list for employment 
when needed.

Against this order, the company applied to the Circuit Court of 
Appeals for the Fourth Circuit for a review of the decision of the 
administrative agency.85 In requesting that the order be set aside, the 
appellant contended: (1) that members of the union were not em
ployees within the protection of the Act at the time of the alleged un
fair labor practices because the company had set a dead line for return 
to work at June 20, 1935; (2) that it was not guilty of unfair labor 
practice in refusing to negotiate with the union after an impasse had 
been reached; and (3) that the alleged unfair labor practices did not 
burden commerce.

The court held, citing numerous precedents, that an employee on 
strike had not severed his relationship with his employer and that 
the situation was unchanged by the resumption of operations on June 
20, 1935. Therefore, it considered the terms of Section 2, subsection 
3 and subsection 9 86 applicable and, consequently, that the company 
had refused to bargain collectively with the representative of its 
employees. The court further declared that the labor dispute was in 
progress at the time that the Act became effective and therefore came 
within the purview of the statute. It pointed out that the action of the 
Board was predicated upon, and limited to, unfair practices which 
occurred after the effective date of the law. In disallowing the second 
claim of the company, the court found itself to be bound by the Board’s 
finding of fact, supported by evidence, that the refusal of the com
pany to continue to negotiate was unreasonable, and, therefore, con
trary to the provisions of the statute. So far as jurisdiction was con
cerned, the court found that the business of the appellant was similar 
to that of the Friedman-Harry Marks Clothing Company,87 in scope

s* 1 NLRB 618.
a* 91 F. (2d) 134 (C. C. A. 4th, 1937).
8«49 Stat. 450 (1935), 29 U. S. C. § 152 (3) (Supp. 1936); ibid., 29 U. S. C. 

§ 152 (9).
87 See note 42, supra. For the extent to which the Friedman-Harry Marks Cloth

ing Co. was engaged in interstate commerce see page 437, infra.
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and nature, and, accordingly, held itself to be bound by the decision 
of the Supreme Court in the case involving that company. A decree 
enforcing the order of the Board was entered.

In applying to the Supreme Court for review of this judgment, the 
appellant certified the following question: was it the duty of an 
employer to renew collective bargaining negotiations after an im
passe had been reached and a strike declared, and are strikers entitled 
to the protection of the law? 88 89 90 The Supreme Court refused to grant 
certiorari.80

By this action, the validity of Section 2, subsection 3,00 which defines 
the term “ employee ” as used in the statute, and of Section 8, sub
section 5,91 which declares that a refusal to bargain collectively with 
the representative of one’s employees is an unfair labor practice, pun
ishable under the law, were upheld by implication, at least for the 
present. These questions were not material to the issues of any of the 
cases decided by the Supreme Court.

The first decision rendered by the Board in a case involving a vio
lation of the collective bargaining provisions of the Act was in the 
Matter of Pennsylvania Greyhound Lines, Inc. and Local Division No. 
1063 of the Amalgamated Association of Street, Electric Railway and 
Motor Coach Employees of America.92 After investigation, the Board 
found that the respondent had discharged five men because of their 
membership and activity in the complaining union, thereby violating 
Section 8, subsections 1 and 3 of the Act, and had dominated and inter
fered with the Employees Association of the Pennsylvania Greyhound 
Lines, Inc., in contravention of Section 8, subsection 5 of the statute. 
Its order provided that the employer cease and desist from the fol
lowing practices: (1) interfering with, restraining, or coercing its 
employees in the exercise of their rights under the law; (2) dis
couraging membership in the complaining union or any other labor 
organization; (3) in any way dominating or interfering with the Em
ployees Association. Affirmatively, the respondent was required to: 
(1) offer the discharged workers immediate and full reinstatement, 
without loss of status, rights or privileges; (2) make whole these em
ployees for any loss sustained by reason of their discharge; (3) with
draw all recognition from the Employees Association as representative 
of the employees; and (4) post notices of compliance with the order 
and of the disestablishment of the Association.

88 5 U. S. L. W eek 53 (1937).
89 No. 368, October Term, 1937.
90 See note 86, swpra.

49 Stat. 452 (1935), 29 U. S. C. 158 (Supp. 1936). See note 3, supra.
99 1 NLRB 1.
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Upon failure of the respondent to comply with the order, the Board 
applied to the Circuit Court of Appeals for the Third Circuit for a 
mandate enforcing its decree. In the controlling opinion by Buffing
ton, J., the court granted the mandate prayed for, excluding the orders 
relative to withdrawal of recognition of the Employees Association 
and to the posting of notices of its disestablishment. In the view of the 
court, there was no warrant for such action in the statute. It was 
pointed out that no election had been held and that the Employees 
Association had not been notified of the action or granted a hearing.93

The Board then petitioned the Supreme Court for certiorari, which 
was subsequently granted.94 95 * The Court was asked to determine 
whether the Board has statutory authority to order an employer to 
“ disestablish ” a labor organization found to have been dominated 
and interfered with by the appellee.99

There is nothing in the opinions already rendered which indicates 
how far the Court believes the Board may go in giving effect to the 
statute. In all previous instances involving enforcement of the Na
tional Labor Relations Act, the remedial orders issued by the N. L. 
R. B. have been specified in the Act. Here, however, the Board is 
operating under general authority to prevent any person from en
gaging in any unfair labor practice affecting commerce,90 and to take 
such affirmative action as will effectuate the policies of the Act.97 
There is, therefore, little room for prediction of the probable result 
of the Board’s appeal.98 However, it should be noted that in Texas and 
New Orleans Railroad v. Brotherhood, "  the Supreme Court sustained 
an order of the district court which required the employer, in order to 
purge itself of contempt, to disestablish a union which it had been 
found to have dominated. This was, of course, an application of a 
judicial sanction. Nevertheless, in the Jones and Laughlin case, it was 
held that Congress might create a legislative sanction, similar in nature

83 91 F. (2d) 178 (C. C. A. 3d, 1937).
94 No. 413, October Term, 1937.
95 5 U. S. L. W eek 76 (1937).
98117 Stat. 453 (1935), 29 U. S. C. § 160 (a) (Supp. 1936).
9? Ibid., 29 U. S. C. § 160 ( c ) .
98 Certiorari was also granted by the Supreme Court in Pacific Greyhound Lines, 

Inc. v. National Labor Relations Board, No. 505, October Term, 1937. The Board 
handed down a decision in the Matter of the Pacific Greyhound Lines and Brother
hood of Locomotive Firemen and Enginemen, 2 NLRB 431. An opinion similar to 
that in the Pennsylvania Greyhound case was rendered by the Circuit Court of 
Appeals, 91 F. (2d) 458 (C. C. A. 9th, 1937). The facts and issues are so similar 
that it is deemed unnecessary to present the case in detail.

99 See note 11, supra.



to one imposed to give effect to a judicial decree, for the enforcement 
of a valid regulation.100

Upon charges filed by the union, the Board conducted a hearing in 
the Matter of Delaware-New Jersey Ferry Co. and Marine Engineers 
Beneficial Association No. 13. Upon conclusion of these proceedings, 
it found that the respondent had violated the Act by refusing to bar
gain collectively with the union as exclusive representative of its 
licensed engineers.101 Accordingly, it ordered the company to cease 
and desist from such refusal. When the Board applied to the Circuit 
Court of Appeals for the Third Circuit for a decree enforcing its order, 
the company declared that since the date of the Board’s order it 
had entered into negotiations with a committee representing the em
ployees and had signed a contract with it. Subsequently, the Board 
held an additional hearing and rendered a supplemental decision 102 in 
which it concluded that the designation of the committee was not the 
result of a free choice on the part of the licensed engineers and, hence, 
that the committee did not supersede the Association as the repre
sentative of the employees. The order previously issued was reaffirmed.

The appellate court refused to issue a mandate enforcing the decree 
of the administrative agency on the ground that the question pre
sented was moot.103 The court declared that there was no controversy, 
no complaint and no grievance, since the engineers had disposed of any 
dispute which may have existed.

The Board requested the Supreme Court, in its application for 
certiorari, to decide the following question: whether an order of 
the appellant Board directing an employer to bargain collectively with 
a certain labor organization, found to have been duly designated by all 
of its employees in an appropriate unit as their bargaining representa
tive, continues to be enforceable when the employer, after issuance 
of the order, by coercive measures, brings about the formation of a 
committee of its employees and enters into a collective agreement with 
such committee.104 * The Court declined to grant a writ.108

As a result of the action of the Supreme Court, an employer may 
evade compliance with an order of the Board by concluding a contract

434 T he Georgetown Law  Journal tVol. 26

ioo The district court construed its term “ disestablish ” as it was used to mean 
that the respondent was not to recognize the Association as representative as then 
constituted and established. The court grounded its application of this judicial 
sanction on the necessity of re-establishing the status quo which existed before the 
respondent acted in contempt of its injunction. Brotherhood v. Texas and New 
Orleans R. R., 25 F. (2d) 876 (S. D. Tex. 1928).

i o i l  NLRB 85.
1022 NLRB 385.
10390 F. (2d) 520 (C. C. A. 3rd, 1937).
104 5 u. S. L. W eek 101 (1937).
ioo No. 425, October Term, 1937.
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with representatives of the employees other than those certified by 
the administrative agency which has jurisdiction in the matter to be 
representatives of the employees’ own choosing. This appears to be 
contrary to the terms and intent of the statute. Undoubtedly, this 
issue will be presented again and will be, eventually, the subject of a 
definitive ruling by the Supreme Court.

The latest case to reach the docket of the Supreme Court is that 
which arose from the Board’s decision in the Matter of Santa Cruz 
Fruit Packing Co. and Weighers, Warehousemen and Cereal Workers, 
Local 38-M , International Longshoremen’s Association.109 The union 
had charged the company with violation of Section 8, subsections 1 
and 3 of the Act. Following hearings, the Board found that the charges 
had been sustained and issued an order containing the following pro
visions: (1) that the respondent cease and desist from the unlaw
ful acts found to be practiced by it; and (2) that it offer to the dis
charged employees immediate and full reinstatement and reimburse 
them for any loss sustained as a result of the violation of the statute 
by the employer.

When the Board applied to the Circuit Court of Appeals for the 
Ninth Circuit for enforcement of its order, the court found that the 
case presented two questions for consideration; (1) whether the hold
ing in the Carter case that Congress has no power to regulate intra
state production and manufacture of goods with respect to labor dis
putes which affect goods to be transported in interstate commerce was 
overruled by that in the Jones and Laughlin decision; (2) whether, 
if Congress has the power to regulate such production and manufac
ture, it may be exercised where only 39 % of the goods produced are 
shipped in interstate commerce. The court, in considering the first 
question, declared that the essential facts as to production in the case 
at bar were similar to those presented in the Carter case and that un
less the decision there had been overruled, it applied equally in this 
case. However, relying on reasoning which was set forth in Edwards 
v. United States by the same court, it was held that the Carter case 
was no longer controlling in regard to the point at issue.107 In regard 
to the second question, the court held that the specific grant of power 
by the Constitution to Congress to regulate commerce among the states 
and with foreign nations is superior to the authority of the states to 108

108 i  NLRB 454.
!oi 91 F. (2d) 767 (C. C. A. 9th, 1937). In this case, the court based its decision 

chiefly on the fact that the Supreme Court, in the Jones and Laughlin case, had 
upheld the power of Congress to regulate production of goods to be transported in 
interstate commerce and had declared that where such commerce was in jeopardy, 
there was little difference between carriers and producers of goods for transporta
tion in interstate commerce.
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regulate intermingled intrastate commerce which was included in the 
general reservation of the Tenth Amendment. It concluded that if 
any substantial proportion of the goods produced locally were in
tended to enter interstate or foreign commerce, Congress might regu
late such production even though by so doing it simultaneously regu
lated production of a larger quantity of goods intended for intrastate 
consumption. The court found an analogy between the facts in the 
Shreveport case 108 and the case at bar and called attention to the 
fact that the former constituted part of the background relied upon 
by the Supreme Court in the Jones and Laughlin opinion. It also 
emphasized the fact that in the Shreveport case the court did not 
determine the power of Congress to regulate intrastate carrier rates 
at any point ascertained by comparing the amount of interstate busi
ness with that of intrastate character. In the case at bar, the circuit 
court of appeals was of the opinion that the output of the company 
which was shipped in interstate commerce, both in volume and in the 
proportion it bore to the total production of the Santa Cruz Fruit 
Packing Company, was sufficient to bring the company within the 
scope of the term “ affecting commerce ” as used in the statute. The 
mandate prayed for was granted, with the exception that the Board 
was required to modify its order to apply only to the Oakland plant 
of the respondent, since the evidence indicated that none of the prod
ucts of its Seabright plant entered interstate commerce.108 109

The company applied to the Supreme Court for review, requesting 
that the following question be decided: whether the jurisdiction of 
the Board extends to cover an instance where a canning company is 
engaged in predominantly local business in view of the Carter Coal 
decision and where the deleterious effect upon interstate commerce 
necessary to invoke the jurisdiction of the Board was caused by inde
pendent third persons violating the award of a federal arbitrator, and 
not by labor practices at the plant.110 Certiorari was granted.111

It is difficult to forecast the outcome of this appeal, since, in the 
Jones and Laughlin case, no criterion was set and the court confined 
itself to statements to the effect that whether or not any given busi
ness came within the scope of the Board’s authority was a matter 
to be determined by the particular circumstances, and that the effect 
of unfair labor practices upon interstate commerce is, in the final 
analysis, a question of degree. Some weight will undoubtedly be given 
to the determination by the court below that, since the employer was

108 Houston & Texas Ry. v. United States, 234 U. S. 342 (1914).
91 F. (2d) 790 (C. C. A. 9th, 1937).

110 5 U. S. L. W eek 190 (1937).
111 No. 536, October Term, 1937.
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the fifth or sixth largest firm in its industry in the State of California, 
its business came within the jurisdiction of the Board and that the 
volume of products entering interstate commerce was sufficient to 
be considered as “ affecting commerce

The nature of the problem confronting the Court may be better 
appreciated following a consideration of the extent of the interstate 
commerce characteristics marking the business of the employers in 
each of the cases decided by the Supreme Court. In the Jones and 
Laughlin case, it was found that 70.75% , by volume, of outgoing ship
ments and 69.8% of all incoming shipments were in interstate com
merce.112 In the Fruehauf case, more than 50% , by value, of raw 
materials and 80%  of the products entered into such commerce.113 
In the Friedman-Harry Marks case, 99.56% of the woolen and worsted 
goods used were fabricated outside of the State of Virginia, in which 
the respondents had their plant, and 75%  of this cloth was purchased 
in New York. All other materials were processed outside of Virginia 
and 95% of these were bought in New York, the remainder in Balti
more. Of the finished garments, 82.8% were sold outside of the state 
in which they were produced.114 The Associated Press and the Wash
ington, Virginia and Maryland Coach Co. were instrumentalities of 
interstate communication. In the case now before the Supreme Court, 
approximately 39%  of the total product of the appellant is shipped 
to points outside California. It is likely that one result of the forth
coming decision will be the establishment of a standard at least by 
implication— either of comparative volume, or of absolute quantity 
or value— by which it may be determined whether the Board has 
jurisdiction in any given case.

It has thus been seen that in the twenty-three instances the Supreme 
Court has been petitioned to determine the validity of the National 
Labor Relations Act, to define the rights of employers under it, and 
to delimit the scope of the administrative which executes the statute. 
The following points have been decided by the Court:

1. The Act is a valid exercise of the power of Congress to regulate
interstate commerce and does not invade the powers re
served to the states.

2. Its provisions are consistent with the Fifth Amendment, in
furnishing an adequate remedy at law and in conforming 
with other requirements of due process.

“ 2 1 NLRB 503, 506.
“ 31 NLRB 68, 69.
114 1 NLRB 411, 424.
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3. It does not abridge the freedom of speech or of the press.
4. Its provisions for reinstatement and award of back pay, at the

order of the Board, without trial by jury, are valid as 
applications of administrative sanctions.

5. Its delegation of judicial power to the Board, with the estab
lishment of adequate standards and provision for protection 
of rights of respondents before the Board through judicial 
review, is valid and is not repugnant to Article III of the 
Constitution.

6. The question of extent to which commerce is affected, thus
bringing labor practices of an employer within the purview 
of the Act, is a matter of degree and will be determined as 
individual instances arise.

7. Where the bulk of the raw materials and finished products
are transported in interstate commerce, the Board has 
jurisdiction over complaints involving the unfair practices 
specified by the law.

In addition, the following points have been determined by federal 
courts below in cases which the Supreme Court has refused to review, 
thus permitting the decisions of the inferior courts to stand until 
such time as the Supreme Court rules upon them:

1. The definition of “ employee ” contained in the statute is
valid so far as it seeks to include employees on strike.

2. An employer may bargain with representatives of its em
ployees’ own choosing other than those specified by the 
Board in its order.

HARRY B. MERICAN.



THE FEDERAL BILL OF RIGHTS 
AND THE

FOURTEENTH AM ENDM ENT

SHORTLY before the Constitutional Convention of 1787 completed 
its work, several delegates urged that the new Constitution be 

prefaced with a Bill of Rights.1 These suggestions were rejected. They 
had come at a time when the Convention was eager to adjourn.2 Fur
thermore, the declarations of rights contained in the state constitu
tions would, it was argued, afford adequate protection, inasmuch as 
the national government had not been empowered to abridge these 
privileges.3 Therefore, the Constitution as finally submitted to the 
people contained but few specific guarantees of individual rights and 
liberties.4

But during the struggle for ratification, it became evident that a 
series of amendments embodying a declaration of fundamental rights 
and liberties would be necessary to quiet the apprehension lest, with
out some such declaration, the federal government would assume, and 
might be held to possess, the power to trespass upon those rights which 
by the Declaration of Independence were affirmed to be unalienable 
rights.5 In fact Massachusetts, New Hampshire, and New York in
cluded in their ratifications a recommendation that a Bill of Rights 
be appended. Other States ratified with the understanding that such 
amendments would be added.

Accordingly, Congress at its first session in 1789 submitted to the 
states a series of amendments. Of the twelve proposed on September 
25, 1789, ten were finally approved by the requisite number of states 
when Virginia added her ratification on December 15, 1791. The first 
eight of the ten adopted may be properly termed a Bill of Rights. Guar
anteed therein is the right of free speech, free press, and religious tol

1 Documents Illustrative of the Formation of the U nion (1927) 716.
• The suggestions for a Bill of Rights were made and unanimously rejected by 

the state delegations on. September 12, five days before the Convention adjourned. 
The final draft of the Constitution was then being considered.

3 Documents Illustrative of the Formation of the U nion (1927) 716.
4 In the body of the Constitution, there are provisions forbidding the suspension 

of the writ of habeas corpus, U. S. Const. Art. 1, § 9, cl. 2; forbidding either the 
state or federal governments to pass bills of attainder and ex post facto legisla
tion, Art. I, § 9, cl. 3 and Art. I, § 10, cl. 1; guaranteeing the right to a trial by 
jury in criminal cases in the state where the crime- was committed, Art. Ill, § 2, 
cl. 3; defining treason, the evidence needed for conviction thereof, and the maxi
mum penalty therefor, Art. Ill, § 3, cl. 1; entitling citizens of each state to all the 
privileges and immunities of citizens in the several states, Art. IV, § 2, cl. 1.

5 Cf. Monongahela Navigation Co. v. United States, 148 U. S. 312, 324 (1893).
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erance; the right to assemble and petition for redress of grievances; 
the right to be protected against unreasonable searches and seizures, 
against self-incrimination, against double jeopardy, and against cruel 
and unusual punishments; the right to bail, to a trial by jury in civil 
and criminal cases, to a grand jury indictment; the right to confront 
witnesses; and, of course, the right to due process of law where life, 
liberty, or property is affected.

The raison d’etre of the first eight amendments, the sketchy report 
of the debates in Congress which preceded their submission to the 
states, and the entire political psychology of the times clearly indicate 
that the Bill of Rights was designed to operate solely as a limitation 
on federal power.” Similar guarantees in the state constitutions were 
deemed to afford adequate protection against state action. In fact, 
it was not until 1833 that counsel for the first time urged the Court 
to apply the Bill of Rights to state proceedings. Chief Justice Mar
shall, in refusing so to interpret the first eight amendments, stated that 
they were “ intended solely as a limitation on the exercise of power by 
the government of the United States ” . T A few months later in Liv
ingston v. Moore the Court said that it was “ settled ” that these amend
ments “ do not extend to the States.” * 7 8 In 1847 the Court again reiter
ated that the first eight amendments “ were not designed as limits upon 
the State governments in reference to their own citizens. They are 
exclusively restrictions upon federal power, intended to prevent inter
ference with the rights of the States, and of their citizens . . . such 
indeed is the only rational and intelligible interpretation which those 
amendments can bear, since it is neither probable nor credible that the 
States should have anxiously insisted to ingraft upon the federal 
constitution restrictions upon their own authority,— restrictions 
which some of the States regarded as the sine qua non of its adoption by 
them.” 9

Despite these unqualified affirmances of Barron v. Baltimore, mem
bers of the bar, especially in murder or other criminal cases, repeat
edly urged the Court to invalidate state legislation which ran counter 
to principles contained in the Bill of Rights.10 In no less than twenty

0 Cf. the following language used in the resolution of Congress by which the Bill 
of Rights along with other amendments was submitted to the states: “ The Con
ventions of a number of the States having at the time of their adopting the Consti
tution expressed a desire, in order to prevent misconstruction of its powers, that 
further declaratory and restrictive clauses should be added: And as extending 
the ground of public confidence in the government will best insure the beneficient 
ends of its institution . . . ”  1 Stat. 97.

7 Barron v. Baltimore, 7 Pet. 243, 250 (U. S. 1833).
8 Livingston v. Moore, 7 Pet. 469, 551 (U. S. 1833).
8 Fox v. Ohio, 5 How. 410, 434-435 (U. S. 1847).
10 Smith v. Maryland, 18 How. 71 (U. S. 1855); Withers v. Buckley, 20 How. 84 

(U. S. 1857); Twitchell v. Pennsylvania, 7 Wall. 321, 325 (U. S. 1868).
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cases decided between 1877 and 1907 the Court was required to rule 
upon this point.11 In each instance the Court held that the Bill of 
Rights afforded the individual no protection against state action.

In the meantime the states had adopted in 1868 the Fourteenth 
Amendment. Thwarted by the Court in their efforts to have the Bill 
of Rights applied directly to the States, lawyers turned their atten
tion to two clauses of the Fourteenth Amendment as warranting a 
review by the Supreme Court of all state decisions wherein individual 
rights and liberties were allegedly impaired.

Lawyers first explored the possibilities of the “ privileges and 
immunities clause ” of the Fourteenth Amendment.12 Certainly rights 
so fundamental as to have been included in the Bill of Rights should, 
it was argued, be deemed privileges and immunities of citizens of the 
United States. Again the Court refused to subject the states to a fed
eral Bill of Rights. It refused to give to the privileges and immunities 
clause the broad interpretation contended for by counsel. And unless 
Colgate v. Harvey 13 decided in 1935 be deemed an exception, the Court 
has consistently rejected all attempts to incorporate the Bill of Rights 
into the privileges and immunities clause of that amendment. On no 
less than 44 occasions state statutes have been unsuccessfully assailed 
as infringements of this clause.14

Rebuffed in their efforts to include the guarantees of the Bill of 
Rights within the broad language of the privileges and immunities 
clause, counsel then concentrated upon the due process clause of the 
Fourteenth Amendment.15 They have urged that state legislation 
which interferes with fundamental rights amounts to a denial of 
“ life, liberty, or property without due process of law.”

Again the Court, when the argument was first pressed, refused to 
expand the concept of “ liberty ” to include those rights specifically 
guaranteed by the first eight amendments. In fact, in Hurtado v. Cali
fornia,1* the Court sanctioned the following line of reasoning: The 
Fifth Amendment in addition to containing the due process of law 
clause provides in explicit terms for indictment by grand jury. Since 
no part of this amendment (or the Constitution) can be regarded as

11 Charles Warren, The New “ Liberty” under the Fourteenth Amendment 
(1926) 39 H arv. L. Rev. 436.

12 “ No State shall make or enforce any law which shall abridge the privileges 
and immunities of citizens of the United States.”

13 296 U. S. 404 (1935).
14 For list of cases, see the dissenting opinion of Justice Stone to Colgate v. 

Harvey, 296 U. S. 404, 445-446 (1935).
is « Nor shall any State deprive any person of life, liberty, or property without 

due process of law.”
10 110 U. S. 516, 534-535 (1884). The same reasoning had also been used in the 

earlier case of Davidson v. New Orleans, 96 U. S. 97 (1877).
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superfluous, it obviously follows that “ due process of law ” was not 
intended to include, ex vi termini, indictment by grand jury, (free
dom of speech, or other rights expressly guaranteed elsewhere in the 
Constitution). When the same phrase was employed in the Fourteenth 
Amendment as a limitation on the States, it must be interpreted as 
having been used in the same sense and with no broader meaning. 
Hence, the due process clause of the Fourteenth Amendment is not 
to be construed as including other liberties embodied in the Bill of 
Rights.

As long as this reasoning was followed, attempts to expand the 
meaning of the due process clause to include rights specifically guar
anteed in the first eight amendments were unsuccessful. But just as 
attorneys had persisted in their efforts to have the Bill of Rights 
applied directly to the states or to have them included in the privileges 
and immunities clause, so they continued to attack state legislation 
(which interfered with principles enumerated in the Bill of Rights) 
as a denial of due process. The first inroad on the reasoning used in 
the Hurtado case is to be found in the Court’s decision in Chicago, 
Burlington and Quincy Railroad v. Chicago,17 decided in 1897. In that 
case the Court held that the taking of private property for public use 
without just compensation, though authorized by state statute, was 
in violation of the due process of law required by the Fourteenth 
Amendment, notwithstanding that the Fifth Amendment explicitly 
declared that private property shall not be taken for public use “ with
out just compensation.”

This holding of the Court that the taking of property “ without just 
compensation ” was a taking “ without due process of law ” was not 
a radical expansion of the Fourteenth Amendment. However, it did, 
sub silentio, weaken the argument used in Hurtado v. California that 
due process could not include rights expressly protected by other 
clauses of the Constitution. But it did not thereby include those 
clauses within the scope of the Fourteenth Amendment. The Court, 
for more than two decades after its decision in Chicago, Burlington 
and Quincey Railroad case, rejected all attempts to transform the due 
process clause of the Fourteenth Amendment into a concentrated bill 
of rights.

But during these years the Court was giving to the words “ prop
erty ” and “ liberty ” a broader and broader interpretation. Finally, 
during the decade 1925-1935, the Court held that “ liberty ” included 
“ free speech ” , “ free press ” , “ the right to assemble ” , and by infer
ence “ religious freedom ” , thereby in effect including within the scope 
of the Fourteenth Amendment the important guarantees embraced in

”  166 U. S. 226 (1897).
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the First Amendment.18 During this same period it was also decided 
that a person accused of a serious crime was entitled to the “ aid of 
counsel,” a right guaranteed by the Sixth Amendment.19 The Court 
in these cases expressly repudiated the argument, used in the Hur
tado case, that the due process clause of the Fourteenth Amendment 
could not include other guarantees specifically enumerated in the 
Bill of Rights.20

In the light of this development it is not particularly surprising to 
find counsel in 1937 contending that “ whatever would be in violation 
of the original bill of rights (Amendments I to VIII) if done by the 
Federal Government is now equally unlawful by force of the Four
teenth Amendment if done by the States.” 21 * Confronted with this con
tention in Palko v. Connecticut, the Court denied that its recent de
cisions warranted such a conclusion, pointing out that the Fourteenth 
Amendment does not include trial by jury, indictment by grand jury, 
and certain other guarantees enumerated in the Bill of Rights.23

As the decisions stand today, which rights enumerated in the first 
eight amendments have been held to be of such fundamental im
portance that they are implicitly protected against state infringement 
by the Fourteenth Amendment? Perhaps from a review of these 
decisions there will emerge some rationalizing principle upon which 
one may predicate an opinion in situations where the Court has 
not yet spoken.

AMENDMENT I AND DUE PROCESS OF LAW 
RELIGIOUS FREEDOM

In Permoli v. New Orleans, decided before the Fourteenth Amend
ment was adopted, the Court said: “ The Constitution makes no pro
vision for protecting the citizens of the respective States in their re
ligious liberties; this is left to the State constitutions and laws. Nor 
is there any inhibition imposed by the Constitution of the United 
States in this respect on the States.” 24 Today, the Supreme Court 
would no doubt hold that the Fourteenth Amendment makes it unlaw
ful for a state to abridge by its statutes the free exercise of religion 
which the First Amendment safeguards against encroachment by the 
Congress.25 Happily, there has been little need for adjudication of 
this precise point.

18 See pages 443-446, infra.
19 See page 460, infra.
20 Powell v. Alabama, 287 U. S. 45, 65 (1932).
21 Argument of counsel in Palko v. Connecticut, 5 U. S. L. W eek 342, 343

(U. S. Dec. 6, 1937).
23 Cf. Snyder v. Massachusetts, 291 U. S. 97, 105 (1934).
24 Permoli v. New Orleans, 3 How. 589, 609 (U. S. 1845).
25 Cf. Palko v. Connecticut, 5 U. S. L. W eek , 342, 343 (U. S. Dec. 6, 1937); 

Hamilton v. Regents, 293 U. S. 245, 262 (1934).
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It is submitted, however, that the limitation of the Fourteenth 
Amendment would not be interpreted as stringently as the prohibi
tion of the First Amendment. Congress is absolutely forbidden to make 
any law “ respecting an establishment of religion,” while the states, 
on the other hand, are only forbidden to pass statutes which would 
deprive a person of liberty “ without due process of law.” Under the 
First Amendment it is conceivable that Congress is forbidden to grant 
subsidies to a particular church, inasmuch as that would be a law “ re
specting an establishment of religion.” 26 It by no means follows that 
a similar state statute would contravene the more general language 
of the Fourteenth Amendment.

FREEDOM OF SPEECH
As recently as 1922 the Supreme Court, by way of dicta, stated that 

“ neither the Fourteenth Amendment nor any other provision of the 
Constitution of the United States imposes upon the States any restric
tions about ‘ freedom of speech ’ or the ‘ liberty of silence ’ ” .27 Three 
years later, in Gitlow v. New York,2* the Court assumed by way of 
argument that such rights were protected by the Fourteenth Amend
ment, but then held that the law in question did not interfere with 
freedom of speech.29 Finally in 1931 in the Stromberg case 30 the Court 
for the first time invalidated a state law because it interfered with the 
freedom of speech safeguarded by the due process clause of the 
Fourteenth Amendment.31

Such a holding does not, of course, prevent the States from punish
ing (1) utterances teaching or advocating that its citizens should not 
assist the United States in prosecuting or carrying on an existing 
war,32 or (2) utterances advocating the overthrow of organized gov
ernment by violence or unlawful means,33 or (3) the making of an

26 Cf. Bradfield v. Roberts, 175 U. S. 291, 295 (1899); Quick Bear v. Leupp, 
210 U. S. 50 (1908). In this connection a colloquy which took place during the 
argument of the Social Security Cases, 301 U. S. 548 (1937), in April 1937 is of 
interest. Justice Butler asked Mr. Jackson, Counsel for the government, “ for an 
illustration of a condition attached to a federal tax credit which would be unlaw
ful.” Chief Justice Hughes “ suggested a case where a taxpayer is given a credit 
providing he attended a certain church.” Mr. Jackson agreed that such a condi
tion “ would be unlawful ” . 4 U. S. L. Week 962.

27 Prudential Insurance Co. v. Cheek, 259 U. S. 530, 543 (1922).
23 268 U. S. 652 (1925).
28 See also Whitney v. California, 274 U. S. 357 (1927); Fiske v. Kansas, 274

U. S. 380 (1927).
30 Stromberg v. California, 283 U. S. 359, 368 (1931).
31 See also De Jonge v. Oregon, 299 U. S. 353, 364 (1937).
32 Gilbert v. Minnesota, 254 U. S. 325 (1920).
33 Gitlow v. New York, 268 U. S. 652 (1925); Whitney v. California, 274 U. S. 

357 (1927).
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address on public grounds without a permit.34 35 It is liberty and not 
license which the Fourteenth Amendment protects.

FREEDOM OF PRESS

It was not until 1931 that a state law was for the first time success
fully challenged under the due process clause as interfering with the 
freedom of the press. In Near v. Minnesota 35 a state statute which 
as interpreted punished the publication of statements charging a neg
lect of duty or corruption on the part of law enforcing officers was 
held to deprive a person of liberty in violation of the Fourteenth 
Amendment. Even indirect efforts of a state to curb the press run 
afoul of the Fourteenth Amendment. For example, a state license tax 
imposed on the privilege of selling or charging for advertising in 
newspapers enjoying a circulation of 20,000 or more, when the amount 
of the tax was based on a per centum of the gross receipts from ad
vertisements carried in such newspapers, has been held to amount to 
an unconstitutional interference with the liberty of the press pro
tected by the Fourteenth Amendment.36 Freedom of the press has thus 
been classified by the Court as a fundamental right safeguarded 
against state interference by the due process clause.37 In fact, Justice 
Cardozo recently referred to freedom of thought and press as “ the 
matrix, the indispensable condition of nearly every other form of 
freedom.” 38

But just as a state may regulate free speech, so it may curb a licen
tious press. A state may, for example, punish the publication of litera
ture advocating and encouraging the breach of its criminal laws.39

FREEDOM OF ASSEMBLY

“ The right of peaceable assembly is a right cognate to those of free 
speech and free press and is equally fundamental.” 40 Indeed without 
such a right free speech “ would be unduly trammelled.” 41 State laws 
which unreasonably interfere with the freedom of assembly will be 
deemed to violate the due process clause of the Fourteenth Amend
ment. Thus, laws have been held unconstitutional which as interpreted 
punished (1) the solicitation of membership in the Communist party 
where there was no evidence that the organization advocated any

34 Davis v. Massachusetts, 167 U. S. 43 (1897).
35283 U. S. 697 (1931).
30 Grosjean v. American Press Co., 297 U. S. 233 (1936).
37 De Jonge v. Oregon, 299 U. S. 353, 364 (1937).
38 Palko v. Connecticut, 5 U. S. L. Week 342, 344 (U. S. Dec. 6, 1937).
39 Fox v. Washington, 236 U. S. 273 (1915).
40 De Jonge v. Oregon, 299 U. S. 353, 364 (1937).
41 Palko v. Connecticut, 5 U. S. L. W eek 342, 343 (U. S. Dec. 6, 1937).
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crime, violence or unlawful acts or methods as a means of effecting 
political or industrial changes,42 or that the defendant circulated or 
read any literature in his possession advocating combined resistance 
to government;43 or (2) the participation in the conduct of a public 
meeting, otherwise lawful, merely because held under the auspices 
of an organization which had on other occasions taught or advocated 
the use of violence.44

Like other fundamental liberties, the right of assembly is subject to 
a valid exercise of the State’s police power. A State may, for example, 
require associations having oath-bound membership to file sworn 
copies of their constitution, list of members, etc. To enforce such regu
lations the State may punish persons who attend meetings of any as
sociation knowing that such requirements have not been complied 
with.45 A statute prohibiting Greek-letter fraternities and other so
cieties in state educational institutions is not an interference with the 
right of assembly.46 47

AMENDMENT II AND DUE PROCESS OF LAW 

RIGHT TO BEAR ARMS

Congress is forbidden by the Second Amendment to infringe the 
right of the people “ to keep and bear arms.” Does the due process 
clause of the Fourteenth Amendment impose a similar restriction on 
the States? In Presser v. Illinois 47 it was argued that an Illinois law 
which forbade bodies of men to associate together as military organi
zations, or to drill or parade with arms in cities and towns unless au
thorized by law infringed the Second Amendment, the privileges and 
immunities and the due process clauses of the Fourteenth Amendment. 
After pointing out that the Second Amendment operated only as a 
limitation on the federal government,48 and dismissing the contention 
that the right to bear arms was a privilege of state citizenship pro
tected by the privileges and immunities clause,49 the Court said that 
the due process argument was “ so clearly untenable as to require no 
discussion.” 50 Here the Court’s attention was focused on both the 
Second Amendment and the due process clause of the Fourteenth.

«  Fiske v. Kansas, 274 U. S. 380 (1927).
43 Herndon v. Lowry, 301 U. S. 242 (1937).
44 De Jonge v. Oregon, 299 U. S. 353 (1937).
45 New York ex rel. Bryant v. Zimmerman, 278 U. S. 63 (1928).
40 Waugh v . University of Mississippi, 237 U. S. 589 (1915).
47116 U. S. 252 (1886).
49 Id. at 264-266.
49 Id. at 266-268, citing United States v. Cruikshank, 92 U. S. 542, 551, 560 

(1875).
50 Id. at 268.



1938] N otes 447

In Patsone v. Pennsylvania51 a state law making it unlawful for un
naturalized foreign-born residents to kill wild game and to that end 
making the possession of shot guns unlawful was challenged as a de
privation of “ property ” without due process of law. This contention 
was overruled. Counsel did not ask the Court to decide that the right 
“ to keep arms ” which was guaranteed by the Second Amendment 
was of such a fundamental nature that it should be included in the 
“ liberty ” guaranteed by the Fourteenth Amendment. Had the argu
ment been made in 1914, it would no doubt have been dismissed. It is 
probable that it would be today. Yet, as Mr. Warren has pointed out,62 
practically every state constitution in 1787 contained a declaration of 
the right to keep and bear arms, while not a single state had in its Bill 
of Rights a guarantee of freedom of speech.

AMENDMENT III AND DUE PROCESS OF LAW 
QUARTERING OF SOLDIERS

By the Third Amendment Congress is forbidden to quarter troops 
in private homes in time of peace without the consent of the owner. 
This amendment “ does not appear to have been the subject of judicial 
exposition.” * 52 53 Still one can say with reasonable certitude that the 
Fourteenth Amendment operates as effectively on the states in this 
situation, as the Third does on the National Government. Were a 
state to quarter the militia in a private home without the owner’s con
sent, such action would no doubt amount to a deprivation of “ prop
erty ” without due process of law.54

AMENDMENT IV AND DUE PROCESS OF LAW 
UNREASONABLE SEARCHES AND SEIZURES

In Hammond Packing Co. v. Arkansas 55 counsel for the defendant 
contended that the order of the lower court was so general and indefi
nite as to amount to an unreasonable search and seizure and conse
quently was wanting in due process of law. The Supreme Court said: 
“ Conceding, for the sake of argument only and not so deciding, that 
the due process clause of the Fourteenth Amendment embraces in its 
generic terms a prohibition against unreasonable searches and sei
zures, [none the less a law requiring a corporation doing business 
within the state to produce books is not invalid].” 6B

si 232 U. S. 138 (1914).
52 Charles Warren, The New “ Liberty ”  under the Fourteenth Amendment 

(1926) 39 Harv. L. Rev. 436, 461.
53 See M iller on th e  Constitution  (1893) 646.
54 See page 454, infra.
65 212 U. S. 322 (1909).
63 Id. at 347.
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In National Safety Deposit Co. v. Illinois 57 it was argued that a law 
which directed state officers to inspect the contents of a safe deposit 
box operates an unreasonable “ search and seizure ” , and that such 
searches and seizures deprived the company and the customer of 
“ liberty ” and “ property ” without due process of law. The Court, 
however, said that counsel’s objection raised “ no Federal question, 
since the prohibition on that subject in the Fourth Amendment, does 
not apply to the States.” 58

These decisions were rendered several years before the Court gave 
to the word “ liberty ” as used in the Fourteenth Amendment a mean
ing sufficiently broad to include such rights as free speech and free 
press. At the time the National Safety Deposit case was decided in 
1914, the Court was still denying that the Fourteenth Amendment 
afforded the individual any guarantee of free speech, free press, and 
other rights now protected by the due process clause.

From language used in past decisions, there can be no doubt but that 
the Court considers the Fourth Amendment, coupled with the privilege 
against self incrimination, “ indispensable to the full enjoyment of per
sonal security, personal liberty and private property ” , that these privi
leges are “ of the very essence of constitutional liberty.” 59 In the light 
of such statements and in view of the recent expanded concept of the 
“ liberty ” guaranteed by the Fourteenth Amendment, it is possible 
that the Court might today protect an individual against unreasonable 
searches and seizures by state officials. In some situations unreason
able searches and seizures which amounted to intimidation might be 
deemed to interfere with “ property ” or business rights.

AMENDMENT V AND DUE PROCESS OF LAW 

INDICTMENT BY GRAND JURY

“ No person shall be held to answer for a capital, or otherwise in
famous crime, unless on a presentment or indictment of a grand jury.” 
So reads the Fifth Amendment, which operates as a limitation on fed
eral courts. In state proceedings, is an indictment by a grand jury 
such a fundamental right that reasonable men must deem it an essen
tial element of “ due process of law ” ? Or is it a mere matter of pro
cedure which, notwithstanding the Fourteenth Amendment, is largely 
subject to state control?

5^232 U. S. 58 (1914).
58 Id. at 71. See also: People v. Adams, 176 N. Y. 351, 68 N. E. 636 (1903); 

Banks v. Alabama, 18 Ala. App. 375, 92 So. 508 (1921), cert, denied, 260 U. S. 
736 (1922).

59 Gouled v. United States, 255 U. S. 298, 304 (1921).
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At common law an indictment by a grand jury was an essential pre
liminary to a trial for felony. In 1789 each state of the Union used 
a grand jury in the trial of serious crimes. But during the nineteenth 
century men began to question its utility, and California shortly after 
the Civil War, in 1879, dispensed with a grand jury, even in the prose
cution of capital offenses. This then-novel procedure was in due course 
challenged as amounting to a denial of privileges and immunities, and 
due process of law. The Supreme Court held, however, that it was 
within the power of a state to abolish the grand jury entirely and to 
proceed by information.60 Today, it can no longer be contended that 
in proceeding by information instead of indictment there is any vio
lation by the state of the requirement of due process of law.01 Further
more, the prosecuting attorney may file the information pending an 
investigation by the coroner.62 In fact, the filing of the informa
tion may even precede the arrest or preliminary examination of the 
accused.63

Justice Cardozo has recently said that immunity from prosecution 
except as the result of an indictment by a grand jury may have value 
and importance, but even so it is “ not of the very essence of a scheme 
of ordered liberty. . . . Few would be so narrow or provincial as to 
maintain that a fair and enlightened system of justice would be im
possible without [it].” 64 In not less than 25 states, the legislatures 
have substituted information for indictment, either entirely or par
tially. In states such as California, Montana and Washington a grand 
jury is seldom used even in capital crimes.

DOUBLE JEOPARDY

The Fifth Amendment specifically provides that no person shall be 
subject for the same offence to be twice put in jeopardy of life or limb. 
Whether this personal right is safeguarded against state action by 
the Fourteenth Amendment was, until recently, a moot question. Since 
the right is generally guaranteed by the state constitutions, not many 
cases involving the strictly constitutional issue have been appealed to 
the Supreme Court. The problem has been most frequently presented 
in cases where it was necessary to decide whether a retrial after a

60 Hurtado v. California, 110 U. S. 516, 520, 538 (1884).
61 Brown v. New Jersey, 175 U. S. 172, 175 (1899); Maxwell v. Dow, 176 U. S. 

581, 602 (1900); Graham v. West Virginia, 224 U. S. 616, 627 (1912); Jordan v. 
Massachusetts, 225 U. S. 167, 176 (1912); Frank v. Mangum, 237 U. S. 309, 340 
(1915); Gaines v. Washington, 277 U. S. 81, 86 (1928); Palko v. Connecticut, 
5 U. S. L. Week 342 (U. S. Dec. 6, 1937).

62 Gaines v. Washington, 277 U. S. 81, 86 (1928).
83 Lem Woom v. Oregon, 229 U. S. 586, 590 (1913).
64 Palko v. Connecticut, 5 U. S. L. Week 342, 343 (U. S. Dec. 6, 1937).
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hung jury or a successful appeal, or for a higher offence amounted to 
“ double jeopardy.” The following language is typical:

“ If the due process of law required by the Fourteenth Amendment embraces 
the guarantee that no person be put twice in jeopardy of life or limb—upon which 
question we need not now express an opinion—what was said in United States v. 
Perez is applicable to this case [viz. that a retrial after a hung jury does not con
stitute double jeopardy].” 85

“ As it was . . . correctly decided that the accused was not, by the present in
dictment, put in jeopardy for the second time for the same offense, we need not 
go further [and decide whether such right is protected by the Fourteenth Amend
ment].” 86

In Murphy v. Massachusetts,87 the Supreme Court held that a pris
oner who had served a portion of the term for which he was sentenced 
may be resentenced if it turns out on writ of error brought by the pris
oner that the original sentence was unlawful. Since the second sen
tence did not put the prisoner in double jeopardy, it was unnecessary 
to examine the contention of counsel for defendant (which included 
Mr. Louis D. Brandeis) that such double jeopardy abridged his privi
leges and immunities, and deprived him of his liberty without due 
process of law.63 Again in Keerl v. Montana the Court found that it 
was not necessary to decide whether the due process provision of the 
Fourteenth Amendment in itself forbids a state from putting one of 
its citizens in second jeopardy, inasmuch as a retrial after the first 
jury has been discharged when a disagreement seemed probable does 
not constitute double jeopardy.68 69

In Ex parte Ulrich a lower federal court held that the principle of 
the common law that no person shall be subject for the same offense 
to be twice put in jeopardy, recognized by the Fifth Amendment as a 
restriction upon the federal government, is also within the scope of 
the due process clause of the Fourteenth Amendment as an inhibi
tion on the states.70

Such was the state of the precedents when Palko v. Connecticut71 
was appealed to the Supreme' Court. The accused in that case was 
originally tried for murder in the first degree. A jury found him 
guilty of second-degree murder, and he was sentenced to life imprison
ment. The State, pursuant to a statute adopted in 1886, appealed for 
errors of law committed by the trial judge. The Supreme Court of 
Errors ordered a new trial, finding that there had been error of law 
to the,prejudice of the State (1) in excluding testimony as to a con

68 Dreyer v. Illinois, 187 U. S. 71, 86 (1902).
66 Shoener v. Pennsylvania, 207 U. S. 188, 196 (1907).
67177 U. S. 155 (1900).
68 Ibid.
69 Keerl v. Montana, 213 U. S. 135 (1909).
70 Ex parte Ulrich, 42 Fed. 587 (D. C. W. D. Mo. 1890).
71 5 U. S. L. Week 342 (U. S. Dec. 6, 1937).
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fession by the defendant; (2) in excluding testimony to impeach de
fendant’s credibility; and (3) in the instructions to the jury as to the 
difference between first and second degree murder. When tried again, 
the accused was convicted of first degree murder, and he was sentenced 
to the punishment of death. The defendant had seasonably contended 
that the new trial placed him twice in jeopardy for the same offense, 
and in so doing deprived him of a right protected by the Fourteenth 
Amendment.

Justice Cardozo, in an opinion in which Justice Butler alone dis
sented, indicated that he at least was not sure that a new trial at the 
instance of the government amounted to “ double jeopardy ” , even in 
federal prosecutions.72 But even conceding that it did, the case turned 
on two crucial questions: “ Is double jeopardy in such circumstances, 
if double jeopardy it must be called, a denial of due process forbidden 
to the States? . . .  Is that kind of double jeopardy to which the 
[Connecticut] statute has subjected him a hardship so acute and 
shocking that our polity will not endure i t ? ” 73 The Court concluded 
that “ the answer surely must be ‘ no ’.” 74

Justice Cardozo carefully pointed out that the Court was dealing 
only with the statute before it. “ What the answer would have to be 
if the State were permitted after a trial free from error to try the 
accused over again or to bring another case against him, we have no 
occasion to consider.” 75 The Palko case does not warrant the con
clusion that a state could in every case abolish a plea of double jeop
ardy. It merely decides that a statute giving to the State a reciprocal 
privilege to appeal for errors of law, and to try the accused again 
where error was committed, does not amount to a deprivation of life 
or liberty without due process of law. By virtue of the Palko case one 
may at least conclude that the “ double jeopardy ” provision of the 
Fifth Amendment, as that clause has been interpreted in the past,76 
operates as a stricter limitation upon the Federal Government than 
does the “ due process clause ” in analogous situations upon the states.

SELF-INCRIMINATION

The Federal Government cannot compel a person in any criminal 
case to be a witness against himself. But immunity from compul

72 Justice Cardozo pointed out that Kepner v. United States, 195 U. S. 100 (1904) 
had been decided by a closely divided court. Cf. Trono v. United States, 199 U. S. 
521 (1905).

73 Palko v. Connecticut, 5 U. S. L. W eek 342, 343 (U. S. Dec. 6, 1937). Italics 
added.

74 Id. at 344.
75 Ibid.
76 E. g., in Kepner v. United States, 195 U. S. 100 (1904), and in Trono v. United 

States, 199 U. S. 521 (1905).
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sory self-incrimination in the courts of the states is not secured by 
any part of the Federal Constitution.77 The privilege against self-in
crimination may be withdrawn by statute, and the accused put upon 
the stand as a witness for the state.78 The civil law confers no such 
right upon the accused; 79 the Fourteenth Amendment does not pre
vent a state from adopting or continuing the civil law instead of the 
common law system.80

On several occasions the Supreme Court has disposed of certain cases 
in which counsel urged that the Fourteenth Amendment afforded the 
accused immunity from compulsory self-incrimination by accepting 
the argument ex hypothesi, and then finding that the state law 
in question did not interfere with such immunity. For example, in 
Jack v. Kansas 81 the Court argued in this fashion: Assuming that a 
state statute requiring a witness to answer incriminatory questions 
would violate the Fourteenth Amendment, and that an imprisonment 
based on such evidence would deprive the witness of his liberty with
out due process of law, the Kansas anti-trust law compelling witnesses 
to testify is not invalid when it grants immunity from prosecution in 
the state courts, even though such testimony might be used in a Fed
eral prosecution for violation of federal anti-trust laws.

The fact that a state may consistently with the Fourteenth Amend
ment withdraw the privilege against self-incrimination does not mean 
that a state can convict a prisoner on testimony obtained by torture. 
While compulsion may be used to require the appearance and testi
mony of the accused without violating due process, compulsion by 
torture to extort a confession is a different matter. Convictions of 
murder which rest solely upon confessions shown to have been ex
torted by officers of the state by torture of the accused are void under 
the due process clause of the Fourteenth Amendment. A  trial is a 
mere pretense where the state authorities have contrived a conviction 
resting solely upon confessions obtained by violence.82

77 Twining v. New Jersey, 211 U. S. 78 (1908); Frank v. Mangum, 237 U. S. 
309, 342 (1915); Palko v. Connecticut, 5 U. S. L. W eek 342 (U. S. Dec. 6, 1937).

78 Snyder v. Massachusetts, 291 U. S. 105 (1934); Brown v. Mississippi, 297 
U. S. 278, 285 (1936).

78 Twining v. New Jersey, 211 U. S. 78,113 (1908); Palko v. Connecticut, 5 U. S. 
L. W eek 342 (Dec. 6, 1937), citing Garner, Criminal Procedure in France (1916), 
25 Y ale L. J. 255, 260; 2 Sh erm an , Roman  Law  in  the Modern W orld (2d ed. 
1922), 493, 494.

so Holden v. Hardy, 169 U. S. 387, 389 (1898).
si 199 U. S. 372, 380 (1905).
82 Brown v. Mississippi, 297 U. S. 278, 285, 296 (1936).
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DUE PROCESS OF LAW

“ The Fourteenth Amendment. . . operates to extend to the citizens 
and residents of the States the same protection against arbitrary state 
legislation, affecting life, liberty, and property, as is offered by the 
Fifth Amendment against similar legislation by Congress.” 83 Ordi
narily if an act of Congress is valid under the Fifth Amendment it 
would be hard to say that a state law in like terms was void under the 
Fourteenth.84 The Court has generally proceeded on the assumption 
“ that the legal import of the phrase ‘ due process of law ’ is the same 
in both amendments,” 85 * without affirming “ that in no instance could 
a distinction be taken.” 88 “ If any different meaning of the same 
words as they are used in the Fourteenth Amendment [and in the 
Fifth Amendment] can be conceived, none has as yet appeared in a 
judicial decision.” 87 In a recent case, moreover, the Court categori
cally stated that “ the restraint imposed upon legislation by the due 
process clauses of the two amendments is the same.” 88

Yet, in one sense, the due process clause of the Fourteenth Amend
ment has a more expanded application than it has in the Fifth Amend
ment. If Congress enacted a law abridging freedom of speech, the act 
could be challenged under the specific language of the First Amend
ment without resorting to the less definite language of the due process 
clause of the Fifth. If a state, on the other hand, enacted similar legis
lation, its validity could only be challenged as a deprivation of liberty 
without due process of law. The Court would, in such a case, hold that 
the federal act violated “ freedom of speech ” guaranteed by the First 
Amendment, while the state law deprived one of “ due process ” guar
anteed by the Fourteenth. Hence, every time that the Court decides 
that a privilege specifically mentioned in the Bill of Rights is covered 
by the due process clause of the Fourteenth Amendment, it gives to the 
latter clause, from a pleading viewpoint, a more extended meaning 
than the same clause has in the Fifth Amendment.

In another sense the due process clause of the Fourteenth has a 
more restricted application than its progenitor in the Fifth. The 
earlier amendment has no “ equal protection clause” . Yet the Court 
has on occasion intimated that arbitrary classifications contained in 
a federal act would amount to a deprivation of property without due

83 Hibben v. Smith, 191 U. S. 310, 325 (1903). See also French v. Barber Asphalt 
Paving Co., 181 U. S. 324, 329 (1901).

84 Carroll v. Greenwich Ins. Co., 199 U. S. 401, 410 (1905).
85 French v. Barber Asphalt Paving Co., 181 U. S. 324, 329 (1901).
88 Carroll v. Greenwich Ins. Co., 199 U. S. 401, 410 (1905); Wight v. Davidson, 

181 U. S. 371, 384 (1901).
87 Twining v. New Jersey, 211 U. S. 78, 101 (1908).
88 Heiner v. Donnan, 285 U. S. 312, 326 (1932).
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process of law. Hence, from a standpoint of brief-making1, a federal 
act, discriminatory in nature, would be challenged as depriving one of 
life, liberty, or property without due process of law, while a similar 
state law would be attacked as amounting to a denial of the equal pro
tection of the laws.

CONFISCATION OF PROPERTY

The Fifth Amendment not only forbids the taking of property with
out due process of law, but it also provides that private property shall 
not be taken for a public use “ without just compensation” . “ In 
Davidson v. New Orleans,89 the Court took pains to distinguish the 
requirements of due process of law from the requirement that com
pensation be made when private property is taken for a public use, 
and the fact was pointed out that when the due process provision was 
taken from the Fifth Amendment and inserted in the Fourteenth 
Amendment as a restraint upon the States, the other prohibition in 
juxtaposition to it as to the taking of property for a public use without 
compensation, was not so taken.” 80 This reasoning was soon repudi
ated in Chicago, Burlington and Quincy Railroad v. Chicago,* 90 91 wherein 
the Court held that the taking of property without compensation was 
a denial of due process. Subsequent cases reaffirming that doctrine 
are without number.92 *

AMENDMENT VI AND DUE PROCESS OF LAW 

SPEEDY AND PUBLIC TRIAL

The Sixth Amendment specifies that the accused shall in the federal 
courts enjoy the right to a “ speedy and public trial.” Whether the 
Fourteenth Amendment requires a speedy trial has apparently not 
been passed upon by the Supreme Court. Counsel have, however, con
tended that star-chamber or secret proceedings in state courts would 
be violative of the Fourteenth Amendment, that the right to a public 
trial is so fundamental as to be embraced in the phrase “ due process 
of law.” This point was raised in Gaines v. Washington. In that case 
the trial court had announced at. the close of the afternoon session on 
the ninth day of a sensational murder trial, in the month of August, 
that the atmosphere was “ pretty unbearable,” and that the general 
public would be excluded beginning on the morrow. The state supreme

80 96 U. S. 97 (1877).
90 3 Willoughby, Constitutional L aw  (1929) 1850.

166 U. S. 226 (1897).
92E .g., Cincinnati v. Vester, 281 U. S. 439 (1930); Appleby v. Buffalo, 221 

U. S. 254, 350 (1911); Cincinnati v. Louisville & Nashville R. R., 223 U. S. 390
(1912) ; Consolidated Turnpike Co. v. Norfolk & Ocean View Ry., 228 U. S. 326
(1913) .
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court found on an examination of affidavits that the order was never 
carried out. Hence, the Supreme Court of the United States found it 
unnecessary to decide whether the Fourteenth Amendment requires 
a public trial in a state court to the extent that the Sixth Amendment 
requires such a trial in a federal court.* 95

TRIAL BY IMPARTIAL JURY IN CRIMINAL CASES

An act of a state legislature providing for the trial of felonies other
wise than by a common law jury, composed of twelve men, is not 
unconstitutional. A  verdict by a jury is not an essential part in 
prosecution for felonies without which the accused can be said to have 
been condemned without due process of law.94 It is not a denial of a 
right protected by the Constitution of the United States to refuse a 
jury trial, even though it may have been clearly erroneous to con
strue the laws of the state as justifying the refusal.95

The Supreme Court has sustained the states in establishing a great 
variety of departures from the common law procedure respecting jury 
trials in criminal cases. Due process is not denied by a state law 
which dispenses with the necessity of a jury of twelve, or unanimity 
in the verdict.96 97 Whether a trial in criminal cases not capital shall be 
by a jury composed of eight instead of twelve jurors, and whether 
in case of an infamous crime a person shall only be liable to be tried 
after presentment or indictment by a grand jury, are eminently proper 
to be determined by the citizens of each state for themselves. As long 
as all persons within the state are made liable to be proceeded against 
by the same kind of trial and equal protection of the laws is secured 
to them, the Fourteenth Amendment has been observed.87

A statute providing for a trial by a struck jury, empanelled in 
accordance with the provisions of law, does not trespass upon any 
fundamental right of the defendant. “ The accused cannot complain 
if he is tried by an impartial jury. He can demand nothing more.98 
The right to challenge is the right to reject, not to select a juror. If 
from those who remain an impartial jury is obtained, the constitu
tional right of the accused is maintained.” 99 Nor is there anything in 
the Fourteenth Amendment to prevent a State from excluding certain 
classes from jury service on the bona fide ground that it was for the

98 Gaines v. Washington, 277 U. S. 81, 85 (1928).
04 Hallinger v. Davis, 146 U. S. 314, 317 (1892); Maxwell v. Dow, 176 U. S. 581.
95 Iowa Central Ry. v. Iowa, 160 U. S. 389, 394 (1896).
98 Jordan v. Massachusetts, 225 U. S. 167, 176 (1912).
97 Maxwell v. Dow, 176 U. S. 581, 604 (1900).
98 Brown v. New Jersey, 175 U. S. 172, 175 (1899); Northern Pacific Railroad v. 

Herbert, 116 U. S. 642 (1886).
99 Brown v. New Jersey, 175 U. S. 172, 175 (1899); Hayes v. Missouri, 120 U. S. 

68, 71 (1887).
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good of the community that their regular work should not be inter
rupted, provided that the exclusion is not the result of race or class 
prejudice.100

Nor does a law reducing the number of peremptory challenges al
lowed a defendant deprive him of any fundamental right.101 In a 
trial on two indictments, each charging a capital offense, the state can 
undoubtedly limit the number of challenges to ten on each indictment 
instead of twenty. A state can authorize the whole story of two closely 
connected murders to be brought out before a jury at once, even though 
two indictments were involved, without denying due process of law. 
The defendant can not complain that he was deprived of the full 
number of challenges he would have had if he had been tried sepa
rately upon each indictment.102 The fact that one of the jurors who 
tried the petitioner was an alien is not a denial of due process of law.103

Certain questions may be submitted separately to the same jury 
or to different juries or to boards— e. g. questions of sanity, identity, 
or previous convictions. If, after a regular conviction of murder and 
sentence of death has been imposed, a suggestion of then existing in
sanity is made, it is not necessary, in order to constitute due process 
of law, that the question so presented be tried by a jury.104 One who 
has been convicted before is not denied due process of law by having 
the question of identity passed upon separately from the question of 
guilt of the second offense, in a State which imposes a heavier pun
ishment for repeaters.105 *

If a state dispenses with a jury trial some other procedure must 
be substituted to determine questions of fact— a bench, board, com
mission, etc. Merely because a state may dispense with a jury trial 
without violating due process of law, it does not follow that it may 
substitute trial by ordeal. The rack and torture chambers may not 
be substituted for the witness stand.108

Furthermore, it does not follow, from the fact that a State may 
abolish trial by jury, that the Supreme Court is not concerned with the 
process by which the accused is tried. If a trial by jury is retained, 
it must be a trial by an impartial jury. While the Fourteenth Amend
ment does not assure a defendant a jury trial, it does require that 
whatever proceeding is used, including trial by jury, shall meet the 
essentials of procedural due process of law.

100 Rawlins v. Georgia, 201 U. S. 638, 640 (1906).
mi Brown v. New Jersey, 175 U. S. 172, 175 (1899); Frank v. Mangum, 237 U. S. 

309,342 (1915).
102 Ashe v. Valotta, 270 U. S. 424, 425 (1926).
103 Kohl v. Lehlback, 160 U. S. 293 (1895).
104 Nobles v. Georgia, 168 U. S. 398, 405 (1897).
105 Graham v. West Virginia, 224 U. S. 616, 625 (1912).
me Brown v. Mississippi, 297 U. S. 278, 285 (1936).
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Due process implies a tribunal both impartial and mentally compe
tent to afford a hearing’.107 Hence, it violates the Fourteenth Amend
ment and deprives a defendant in a criminal case of due process of 
law, to subject his liberty of his property to the judgment of a court 
the judge of which has a direct, personal, substantial, pecuniary inter
est in reaching a conclusion against him in his case. A system by which 
an inferior judge is paid for his services only when he convicts the 
defendant has not become so embedded by custom in the general 
practice either at common law or in this country that it can be 
regarded as due process of law.108

A judge and jury dominated by a mob do not constitute an impartial 
tribunal. If the jury is intimidated and the trial judge yields, so that 
there is an actual interference with the course of justice, there is in 
that court, a departure from due process of law. And if the state, 
supplying no corrective process, carries into execution a judgment of 
death or imprisonment based upon a verdict thus produced by mob 
domination, the state deprives the accused of his life or liberty without 
due process of law.109

If the whole proceeding is a mask— if the counsel, jury and judge 
were swept to the fatal end by an irresistible wave of public passion—  
and if the state courts failed to correct the wrong, neither perfection 
in the machinery for correction or the possibility that the trial court 
and counsel saw no other way of avoiding an immediate outbreak of 
the mob can prevent the Supreme Court from securing to a petitioner 
his constitutional rights.110

However, a person is not deprived of liberty without due process of 
law by being tried and sentenced to imprisonment by a judge who, 
although appointed by the governor without authority, is a judge 
de facto of a de jure court.111 Furthermore, the mere fact that one 
juror was allegedly insane does not void a conviction, where the trial 
judge refused to set the verdict aside after an inquiry into the juror’s 
sanity was made in accordance to the established procedure of the 
state (sanity being shown by a preponderance of evidence only).112

107 Jordan v. Massachusetts, 225 U. S. 167, 176 (1912).
108 Turney v. Ohio, 273 U. S. 510, 523, 531 (1927). But a conviction before a 

mayor’s court is not unlawful merely because a portion of fines went to a general 
salary fund—where the mayor received no fees, but only a salary not determined 
by number of convictions. Dugan v. Ohio, 277 U. S. 61 (1928).

109 Frank v. Mangum, 237 U. S. 309, 335 (1915); Moore v. Dempsey, 261 U. S. 
86 (1923).

no Moore v. Dempsey, 261 U. S. 86, 91 (1923).
in  In re Manning, 139 U. S. 504 (1891).
ii2 Jordan v. Massachusetts, 225 U. S. 167 (1912).
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CONFRONTATION OF WITNESSES

The Supreme Court has never “ squarely held” 113 that the Four
teenth Amendment guarantees to a defendant in a state court the 
privilege to be present in his own person throughout a trial or the 
privilege of confronting and cross-examining his accusers face to face, 
privileges assured to a defendant in a federal court by the Sixth 
Amendment.

Several decisions would seem to indicate that the presence Of the 
accused may be dispensed with at various stages of the proceedings. 
In the case of Frank v. Mangum the Court held that the presence 
of the prisoner when the verdict is rendered is not so essential a part 
of the hearing that a rule of practice allowing the accused to waive it 
and holding him bound by the waiver amounts to a deprivation of due 
process of law. The Court pointed out that many departures from 
the common law procedure respecting jury trials did not run afoul 
of the Fourteenth Amendment, including provisions waiving the pres
ence of the accused during portions of the trial.114 In that case it 
appeared that the accused and his counsel were advised by the trial 
judge not to be present when the verdict was returned lest an acquittal 
would result in mob violence.

In Howard v. Kentucky a juror was discharged in a murder trial 
before he was sworn, for cause sufficient to the court. The prospective 
juror was questioned in the absence of the accused and his counsel, 
but with the latter’s consent. The Kentucky courts had held that the 
occasional absence of an accused during a trial, from which no injury 
resulted to his substantial rights, was not a denial of due process. 
The Supreme Court decided that such a holding was not reversible 
error.115

The holding in the case of Felts v. Murphy tends to indicate, by 
analogy, that the right of presence, confrontation, and cross-examina
tion face to face are not essential. The record in that case showed that 
the defendant was so deaf that he had not been able to hear any of 
the testimony of witnesses, that he could only hear by means of an ear 
trumpet, and that the evidence had not been repeated to him. The 
Supreme Court, while regretting that the trial court had not had the 
testimony read or repeated to the accused, held that a deaf person is 
not denied due process of law because he had not heard a word of the 
evidence.116

At other times the Court had broadly intimated that the privileges 
of presence, confrontation, and cross-examination face to face are

113 Snyder v. Massachusetts, 291 U. S. 97, 106 (1934).
n* Frank v. Mangum, 237 U. S. 309, 343 (1915).
115 Howard v. Kentucky, 200 U. S. 164 (1906).
n« Felts v. Murphy, 201 U. S. 123 (1906).
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essential to due process. “ The personal presence of the accused, from 
the beginning to the end of a trial for felony, involving life or liberty, 
as well as at the time final judgment is rendered against him, may be, 
and must be assumed to be, vital to the proper conduct of his defence, 
and cannot be dispensed with.” 117

The Supreme Court in Snyder v. Massachusetts assumed in aid of 
the petitioner that in prosecution for a felony the defendant has the 
privilege under the Fourteenth Amendment to be present in his own 
person whenever his presence has a relation, reasonably substantial, 
to the fulness of his opportunity to defend against the charge, and 
further assumed that the accused has the privilege to confront one’s 
accusers and cross examine them face to face. The majority then held 
that the presence of the accused at a view might be dispensed with 
without infringing the due process clause, even assuming that the 
Fourteenth Amendment generally protected a defendant’s right to 
be present at most stages of the trial.118

In Gaines v. Washington the contention that the defendant was 
denied due process of law because the record did not affirmatively show 
his presence at all times at the trial was summarily disposed of in 
view of the fact that the record did contain daily entries showing 
“ all parties and counsel present,” making it unnecessary to pass on 
the constitutional question.119

COMPULSORY PROCESS
By virtue of the Sixth Amendment one accused of crime in a federal 

court is entitled to “ compulsory process for obtaining witnesses in 
his favor.” In Minder v. Georgia 120 the Supreme Court held that a 
person convicted of murder was not deprived of life or liberty with
out due process of law by the inability of Georgia to provide for com
pulsory attendance of absentee witnesses, nor by the failure of the 
state to provide for the introduction of depositions of absentee wit
nesses in criminal cases. Georgia could not, of course, compel the 
attendance of witnesses who absented themselves from the state. 
Defendant’s argument that, in such a situation, he should be allowed 
to introduce their depositions was not sustained, inasmuch as com
mon law courts did not in similar cases admit such evidence.

The Minder case did not decide that a state could refuse to summon 
witnesses who were within its jurisdiction. While there is little

117 Schwab v. Berggren, 143 U. S. 442, 448 (1892).
118 Snyder v. Massachusetts, 291 U. S. 97, 105-106 (1934). The four justices 

(Roberts, Brandeis, Sutherland, and Butler) who dissented in the Snyder case 
asserted that the presence of the accused, even at a view, was essential to due 
process.

119 Gaines v. Washington, 277 U. S. 81, 87 (1928).
183 U. S. 559, 562 (1902).
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authority directly in point, it is believed that the refusal of a state 
to allow the accused compulsory process for obtaining witnesses in 
his favor, where such witnesses could be reached by subpoena, would 
infringe the due process clause of the Fourteenth Amendment.121 
This result would seem to follow from the Court’s repeated state
ments that a “ hearing ” is the sine qua non of due process in the 
administration of justice. A hearing without witnesses in one’s de
fense would certainly be a mockery. It is a well-known fact that many 
witnesses, unless summoned by order of the court, would not appear, 
and supply testimony essential to the defense.

COUNSEL

In criminal proceedings in a federal court the accused is entitled to 
have the aid of counsel. The Fourteenth Amendment accords a de
fendant in state proceedings a similar right. “ With us it is a uni
versal principle of constitutional law, that the prisoner shall be al
lowed a defense by counsel.” 122 A hearing includes the aid of counsel; 
it comprehends generally the right to be heard by counsel; it entitled 
him to the guiding hand of counsel at every step in the proceedings. 
An arbitrary refusal to hear a person by counsel would be a denial 
of a hearing, and, therefore, a denial of due process of law in the con
stitutional sense.123 The right to the aid of counsel is of such funda
mental character as to be embodied in the concept of due process of 
law.124

In capital cases when the defendant is unable to employ counsel and 
is incapable adequately of making his own defense because of ignor
ance, illiteracy, or the like, it is the duty of the court, whether re
quested or not, to assign counsel to him as a necessary requisite of due 
process of law. Failure of a court to make an effective appointment of 
counsel when the defendant is in deadly peril of his life, when his 
friends and relatives are in other states, and wThen he is confined in 
jail under the close surveillance of military forces amounts to a denial 
of due process. The duty to appoint counsel is not discharged by an 
assignment at such a time or under such circumstances as to preclude 
the giving of effective aid in preparation and trial of the case.125

121 See Kelley v. Oregon, 273 U. S. 589, 591 (1927).
1221 Cooley, Constitutional L im itations (8th ed. 1927) 700, quoted with ap

proval in Powell v. Alabama, 287 U. S. 45, 68 (1932).
123 Cf. Powell v. Alabama, 287 U. S. 45, 68-69 (1932); Cooke v. United States, 

267 U. S. 517, 537 (1925); Felts v. Murphy, 201 U. S. 123, 129 (1900); Frank v. 
Mangum, 237 U. S. 309, 344 (1915); Kelly v. Oregon, 273 U. S. 589, 591 (1927).

124 Powell v. Alabama, 287 U. S. 45, 68 (1932); Brown v. Mississippi, 297 U. S. 
278,286 (1937).

125 Powell v. Alabama, 287 U. S. 45, 71 (1932).
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But when a defendant is not prevented from consulting with counsel, 
his contention that he is denied due process of law because he was 
constantly in the custody of the warden of the penitentiary, inside and 
outside the court room, during the trial, is frivolous.126

AMENDMENT VII AND DUE PROCESS OF LAW 

TRIAL BY JURY IN CIVIL CASES

The Fourteenth Amendment neither guarantees any particular form 
or method of state procedure, nor implies that all trials must be by 
jury.127 Consistently with the due process clause, trial by jury may be 
abolished.128 Trial by jury is not essential to due process either in 
civil129 or in criminal cases.130

While a state cannot deprive a person of his property without due 
process of law, this does not necessarily imply that all trials in state 
courts affecting the property of persons must be by jury. This require
ment of the Constitution is met if the trial is had according to the 
settled course of judicial proceedings. Due process of law is process 
according to the law of the land. This process in the states is regu
lated by the law of the state.131 Nothing is more common than a new 
proceeding established by statute to be carried on without the aid of a 
jury: for instance, proceedings by way of eminent domain, for de
termining the fight to office, for compelling delivery of seals, records, 
and papers of an office, for appointment of guardians to insane per
sons, for assessment of the value of improvements, for enforcement 
of statutory liens, for the assessment and collection of taxes, and so 
forth.132 * *

126 Kelley v. Oregon, 273 U. S. 589, 591 (1927).
127 Hardware Dealers Mutual Fire Ins. Co. v. Glidden, 284 U. S. 151, 158 (1931).
128 Snyder v. Massachusetts, 291 U. S. 97, 105 (1934), citing Walker v. Sauvinet, 

92 U. S. 90 (1876); Maxwell v. Dow, 176 U. S. 581, 603 (1900); N. Y. Central 
R. R. v. White, 243 U. S. 188, 208 (1917); Wagner Electric Co. v. Lyndom, 262 
U. S. 226, 232 (1923).

129 Frank v. Mangum, 237 U. S. 309, 340 (1915); Walker v. Sauvinet, 92 U. S. 
90 (1876).

130 Hallinger v. Davis, 146 U. S. 314, 324 (1892); Maxwell v. Dow, 176 U. S. 581, 
594, 602, 604.

131 Walker v. Sauvinet, 92 U. S. 90, 92 (1876).
132 Montana Co. v. St. Louis Mining & Milling Co., 152 U. S. 160, 171 (1894). 

Obviously the Fourteenth Amendment does not require a trial by jury in those 
cases where trial by jury was not required at common law: e. g. in contempt, equity, 
quo warranto and mandamus proceedings. See Tinsley v. Anderson, 171 U. S. 101, 
108 (1898); Eilenbecker v. District Court, 134 U. S. 31, 36, 39 (1890); Bevan v. 
Krieger, 289 U. S. 459, 464 (1933); Montana Company v. St. Louis Mining &
Milling Co., 152 U. S. 160, 171 (1894); Mugler v. Kansas, 123 U. S. 623, 670
(1887); Church v. Kelsey, 121 U. S. 282 (1887); Wilson v. North Carolina ex rel. 
Caldwell, 169 U. S. 586 (1898); Foster v. Kansas ex rel. Johnston, 112 U. S. 201,



462 T he Georgetown Law  Journal tVol. 26

The Supreme Court has sustained the states in establishing a great 
variety of departures from the common law rules respecting selection 
and number of jurors.133 A state may, for instance, alter the number 
of the petit jury from that provided by the common law. It may pro
vide for a jury of eight rather than twelve.134 Statutes authorizing a 
struck jury, even in criminal proceedings, are not invalid.135 A state 
may reduce the number of peremptory challenges which were allowed 
at common law.136 A state may in civil cases dispense with a unani
mous verdict, and provide for a verdict concurred in by ten out of 
twelve jurors.137

AMENDMENT VIII AND DUE PROCESS OF LAW 

EXCESSIVE BAIL AND EXCESSIVE FINES

The committal to prison of a person convicted of crime, without 
giving him an opportunity pending an appeal to furnish bail or with
out staying execution of the sentence of imprisonment does not violate 
the due process clause of the Fourteenth Amendment.138

While the states by virtue of their police power have considerable 
latitude in fixing penalties for unlawful acts, yet “ grossly excessive 
fines ” would be deemed to amount to a deprivation of property with
out due process of law.139 For example, when the penalties for dis
obedience are by fines so enormous and imprisonment so severe as 
to intimidate a company and its officers from resorting to the courts 
to test the validity of legislation, such a law is violative of the Four
teenth Amendment.140 If the price of error is so heavy as to erect an

206 (1884); Kennard v. Louisiana ex rel. Morgan, 92 U. S. 480 (1876); Delgado v. 
Chavez, 140 U. S. 586, 588 (1891). Nor is a litigant deprived of due process merely 
because a judge takes a case from the jury and directs a verdict for one of the 
parties, Brand v. Union Elevated R. R. 238 U. S. 586 (1915). 

is3 Frank v. Mangum, 237 U. S. 309, 342 (1915). 
is* Maxwell v. Dow, 176 U. S. 581, 602 (1900). 
i3s Brown v. New Jersey, 175 U. S. 172, 175 (1899).
i36 Frank v. Mangum, 237 U. S. 309, 342 (1915).
is! Jordan v. Massachusetts, 225 U. S. 167, 176 (1912).
las McKane v. Durston, 153 U. S. 684 (1894).
i39 Waters-Pierce Oil Co. v. Texas, 211 U. S. 86, 111 (1909). In this case, how

ever, the Court refused to hold a $1,600,000 fine levied against a corporation 
for violating the state anti-trust law so excessive as to amount to a depriva
tion of property without due process, inasmuch as the corporation had assets of 
$40,000,000, had paid dividends amounting to several hundred per cent, and had 
by its illegal conduct amassed larged profits.

i4° Missouri Pacific Ry. v. Tucker, 230 U. S. 340, 349 (1913); Oklahoma Operat
ing Co. v. Love, 252 U. S. 331, 333, 336 (1920).
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unfair barrier against the endeavor of an honest litigant to obtain the 
judgment of a Court, the Constitution “ intervenes and keeps the court 
room open.” 141

CRUEL AND UNUSUAL PUNISHMENTS

Notwithstanding the limitations of the due process clause, a state 
possesses wide discretion in prescribing penalties for the commission 
of crime, and to confer upon judicial tribunals a discretion respect
ing the punishment to be inflicted in particular cases, within limits 
fixed by the law-makng power, are functions peculiarly belonging to 
the several states.142 Only where the penalty is. so severe and oppres
sive as to be wholly disproportioned to the offense and obviously un
reasonable can it be said to violate due process.143 A sentence of 14 
years for perjury, the maximum allowed by state statute, does not de
prive a defendant of liberty without due process.144

A  statute which prescribes a heavier penalty for second offenders 
does not violate any provision of the Federal Constitution.145 An in
determinate sentence and parol act does not deprive a person of liberty 
without due process of law, because of a provision that no prisoner 
who has been twice previously convicted of a felony shall be eligible 
for parol.146

CONCLUSION

It becomes apparent from the foregoing resume of the decisions that 
some “ immunities that are valid as against the Federal Govern
ment by force of the specific pledges of particular amendments have 
been found to be implicit in the concept of ordered liberty, and thus, 
through the Fourteenth Amendment, become valid as against the 
States.” 147

One would like to add that it is also apparent from the foregoing 
cases which rights, in a given instance, will be deemed within the pro
tection of the Fourteenth Amendment. No precise mathematical 
formula has been evolved, but some principles are discernible. While

141 Mr. Justice Cardozo in Life & Casualty Ins. Co. v. McCray, 291 U. S. 566, 
574 (1934).

Collins v. Johnston, 237 U. S. 502, 510 (1915).
143 St. Louis, Iron Mt. & Southern Ry. v. Williams, 251 U. S. 63, 66 (1917); 

Coffey v. Harlan County, 204 U. S. 659, 662 (1907); Seaboard Air Line Ry. v. 
Seegers, 207 U. S. 73, 78; Waters-Pierce Oil Co. v. Texas, 212 U. S. 86, 111 (1909); 
Collins v. Johnston, 237 U. S. 502, 510 (1915).

144 Collins v. Johnston, 237 U. S. 502, 510 (1915).
145 Graham v. West Virginia, 224 U. S. 616, 623 (1921).
146 Ughbanks v. Armstrong, 208 U. S. 481, 498 (1908).
147 palko v. Connecticut, 5 U. S. L. Week 342, 343 (U. S. Dec. 6, 1937).
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a hasty catalogue of the cases on one side or the other may make the 
line of division seem waving and broken, yet (in the language of Jus
tice Cardozo) reflection and analysis will induce a different view. 
“ There emerges the perception of a rationalizing principle which 
gives to discreet instances a proper order and coherence . . . the divid
ing line between them, if not unfaltering throughout its course, has 
been true for the most part to be a unifying principle.” 148

What is this rationalizing or unifying principle? To understand the 
decisions, one must first recognize that those rights which are safe
guarded against state action are protected, not because they are spelled 
out or enumerated in the first eight amendments, but because they are 
deemed to be so fundamental that to deprive one of such rights is to 
deprive him of life, liberty, or property without due process of law. 
In other words, the actual language of the Bill of Rights, while im
portant in the determination of the validity of federal action, is of 
little significance in deciding whether the state action complained of 
violates the Fourteenth Amendment. For example, Congress is for
bidden to make a law “ respecting an establishment of religion.” But 
to argue that a state law is void because it is a law “ respecting an 
establishment of religion ” would be pointless. The state law, if bad, 
must be proved bad not as a law respecting “ an establishment of 
religion ” but because it deprives one of liberty or property without 
due process. Not every law respecting an establishment or religion 
would amount to a deprivation of “ liberty ” or “ property ” .

Or to use another illustration: To argue that the accused has been 
denied the “ assistance of counsel ” , and that his conviction is, there
fore, a nullity is a non sequitur as to state proceedings. In a federal 
court, because of the language of the Sixth Amendment, the accused 
upon such a showing would be entitled to a new trial. But in state 
proceedings it is incumbent on the accused to show that the procedure 
by which he was tried amounted not to a denial of the “ assistance of 
counsel ” , but to a denial of “ due process of law ” . The Court has 
never held that counsel is indispensable in all prosecutions in state 
courts. In the Scottsboro cases 149 the Court placed much emphasis on 
the fact that the accused were young and ignorant negroes, far from 
relatives, surrounded by a hostile mob, and charged with a capital 
offense.

Then again, to conclude from the Palko case150 that “ double jeop
ardy ” is not within the scope of the Fourteenth Amendment is to 
focus attention on the wording of the Sixth rather than the Fourteenth

Ibid.
149 Powell v. Alabama, 287 U. S. 45 (1932).
iso Palko v. Connecticut, 5 U. S. L. Week 342 (U. S. Dec. 6, 1937).
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Amendment. If the conduct complained of, be it called double jeop
ardy or something else, actually deprived the accused of “ liberty ” 
without due process of law, such proceedings would be invalid. If a 
State were to reconvict a person for an offense for which he had been 
previously convicted and punished, such a proceeding would be held 
invalid, not because it amounted to “ double jeopardy ” , but because 
it would, it is believed, amount to an obvious deprivation of “ liberty ” 
without due process of law. This distinction between the language by 
which the immunity is guaranteed in the Bill of Rights and the lan
guage of the Fourteenth Amendment is not a mere quibble. As Jus
tice Cardozo has so aptly said: “ The tyranny of labels must not lead 
us to leap to a conclusion which in one set of facts may stand for 
oppression or enormity is of like effect in every other.” 151

Hence, one can not categorically say that “ free speech ” or “ right 
to counsel ” are invariably protected by the Fourteenth Amendment, 
and that immunity from “ self-incrimination ” or “ double jeopardy ” 
are not. In each case one must determine whether the accused has, 
under the circumstances, been deprived of a fundamental right.

This suggests the next question: What rights are so fundamental 
or so indispensable that their denial constitutes a deprivation of life, 
liberty or property without due process of law? A right is said to be 
fundamental when it is “ of the very essence of a scheme of ordered 
liberty.” 152 If to abolish the right would be to violate a “ principle of 
justice so rooted in the traditions and conscience of our people as to 
be ranked as fundamental ” , then the Fourteenth Amendment becomes 
operative.153 Does the proceeding complained of violate “ those funda
mental principles of liberty and justice which lie at the base of all our 
civil and political institutions? ” 154

Certain negative tests have also been evolved. The fact that the 
right was protected at common law is not proof that it will be deemed 
implicit in due process of law. A state is not tied down by any pro
vision of the Federal Constitution to practice and procedure which 
existed at common law. Only those changes which disregard “ funda
mental rights long recognized under the common law system ” are for
bidden by the Fourteenth Amendment.155 Otherwise, as the Supreme 
Court has remarked, the procedure of the seventeenth century would 
be fastened upon the American jurisprudence like a straight-jacket, 
only to be unloosed by constitutional amendment.156 “ To hold that

lei Id. at 343. See also Snyder v. Massachusetts, 291 U. S. 97, 114 (1934).
162 Palko v. Connecticut, 5 U. S. L. Week 342, 344 (U. S. Dec. 6, 1937).
163 Snyder v. Massachusetts, 291 U. S. 97, 105 (1934).
154 Hebert v. Louisiana, 272 U. S. 312, 316 (1926).
155 Butler v. Perry, 240 U. S. 328, 333 (1916).
156 Twining v. New Jersey, 211 U. S. 78, 101 (1908).
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procedure sanctioned by usage is essential to due process of law would 
be to deny every quality of the law but its age, and to render it in
capable of progress or improvement. It would be to stamp upon our 
jurisprudence the unchangeableness attributed to the laws of the 
Medes and Persians.” 157 A state may avail itself of the wisdom 
gathered by the experiences of the centuries to make such changes as 
may be necessary.158 Thus, a state may abolish indictment by grand 
jury or trial by a common law jury, immunity against self-incrimina- 
tion, even though such rights were protected by the common law.

As a further test and as a make-weight argument, in cases where an 
accused contends that he has been denied a fundamental right, the 
Court has frequently pointed out that the so-called fundamental right 
is not protected in civil law countries.159 * * 162 Thus, if immunity from 
double jeopardy, self-incrimination, are not protected by democratic 
and civilized nations governed by the civil law, then there is no reason 
why a state of the American Union should, by any general language of 
the Fourteenth Amendment, be prevented from adopting a similar 
procedure or system of rights.

On other occasions the Court, in deciding whether a right similar to 
those protected by the Bill of Rights has been denied by the states, has 
restated the fundamentals of procedural due process— namely, notice 
and an opportunity to be heard before a competent and impartial tri
bunal ;— and then asked if the procedure complained of violated these 
basic principles recognized by all civilized countries. This is the real 
basis of the Court’s decision in Powell v. Alabama.16° The aid of coun
sel under the circumstances there disclosed was indispensable to a 
“ hearing ” . Ignorant negroes unfamiliar with legal machinery could 
not obtain an adequate hearing without the guiding hand of counsel. 
The Court’s decisions in Moore v. Dempsey,1*1 Brown v. Mississippi,1*2 
and Turney v. Ohio 163 may be explained in the same way. The lower 
courts were reversed in those cases, not because the Sixth Amendment 
provides for a trial by an “ impartial ju ry” , but because procedural 
due process was wanting. The accused were not given a hearing by 
a competent and impartial tribunal. The Court and jury were swept 
to an inevitable conclusion by mob domination, by perjured testimony, 
or by personal bias. Negatively, this same principle may be used to

is? Hurtado v. California, 110 U. S. 516, 529 (1884).
158 Brown v. New Jersey, 175 U. S. 172, 175 (1899).
159 Twining v. New Jersey, 211 U. S. 78, 113 (1908); Palko v. Connecticut, 5 

U. S. L. Week 342 (U. S. Dec. 6, 1937); Holden v. Hardy, 169 U. S. 366, 387, 389 
(1898).

180 2 87 U. S. 45 (1932).
181261 U. S. 86 (1923).
162 297 U. S. 278 (1936). Cf. Mooney v. Holohan, 294 U. S. 103 (1935).
163 2 73 U. S. 510 (1927).
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explain the result in Palko v. Connecticut,184 Twining v. New Jersey,185 
Maxwell v. Doiv,186 and Hurtado v. California.181 In each of those cases 
the accused had a fair hearing before a competent and impartial tri
bunal. Each defendant was afforded the protection of procedural due 
process of law. The mere fact that the accused was retried for an 
error committed in his favor in a previous trial, or that he was tried by 
a judge rather than by a jury, or that he was obliged to tell the truth, 
or that he was not indicted by a grand jury would not prevent an in
nocent person from obtaining an acquittal. His right to a hearing be
fore an impartial tribunal was preserved in each case. He had not been 
deprived of one of those fundamental rights, the observance of which 
is indispensable to the liberty of the citizen.* 168

While men may sometimes differ in their application of these gen
eral tests, just as they may differ in their application of general prin
ciples in other branches of the law, that fact does not mean that the 
tests announced by the Court are without value. Until the Court has 
spoken in a given case, they at least furnish the basis for an intelligible 
opinion, and supply counsel with some criteria by which to determine 
the validity of state proceedings in a particular case.

VERNON L. WILKINSON.

U. S. L. Week 342 (U. S. Dec. 6, 1937).
168 211 U. S. 78 (1908).
166 176 U. S. 581 (1900). 
ie7 n o  U. S. 516 (1884).
is* Cf. Allen v. Georgia, 166 U. S. 138, 140 (1897).



LIBEL PER SE:

W H AT LORD MANSFIELD COULDN’T DO

Both federal and state courts have uniformly held that a publica
tion claimed to be defamatory must be construed in the sense in 
which it would ordinarily be understood by the readers to whom it is 
addressed; that if its meaning is so unambiguous as reasonably to 
bear but one interpretation, it is for the court to decide whether 
or not that interpretation is defamatory.1 Otherwise the question of 
the actionability of such language is for the jury.2 *

In Sullivan v. Meyer 3 the court held that the words complained of 
were so unambiguous as reasonably to be capable of bearing but one 
interpretation, the significance of which was not defamatory, and that 
therefore the case presented no question for the jury. The facts of the 
case were these: The plaintiff, in a widely publicized controversy with 
certain school officials of the city of Washington, protested against 
the further retention in the public schools of the District of any text
books containing pro-communistic matter; and urged that, in lieu of 
such matter, “ the real truth about Russian communism,” should be 
given public schools. The defendant, owner of the “ Washington 
Post” , published an editorial, referring to the “ Sullivanian attempts 
to purge the youth of Washington of their healthy curiosity ” , and 
describing the whole controversy as farcical. To the plaintiff’s action 
for libel the defendant demurred on the ground that the publica
tion was not “ libelous per se ” , and hence that special damage must 
be alleged. The trial court sustained the demurrer, and its action was 
affirmed on ultimate appeal. The appellate court failed to correct the 
misconception latent in the demurrer that the terms “ libelous per se ” 
have reference to proof of damage.4

1 Press Pub. Co. v. McDonald, 63 Fed. 238 (C. C. A. 2d, 1894) ; Dowie v. Priddle, 
216 111. 553, 75 N. E. 243 (1905); Battles v. Tyson, 77 Neb. 563, 110 N. W. 299 
(1906); Bodine v . Times-Journal Pub. Co., 26 Okla. 135, 110 Pac. 1096 (1910); 
Pittock v . O’Neill, 63 Pa. St. 253 (1869); Gotulla v . Kerr, 74 Tex. 89, 11 S. W. 
1058 (1899); Usher v . Severance, 20 Me. 9 (1841); Negley v . Farrow, 60 Md. 158 
(1882).

2 Baker v. Warner, 231 U. S. 588 (1913); Press Pub. Co. v. McDonald, 63 Fed. 
238 (C. C. A. 2d, 1894); Mellen v . Times-Mirror Co., 167 Cal. 587, 140 Pac. 277 
(1914); Rodgers v . Kline, 56 Miss. 808 (1879); Linehan v . Nelson, 197 N. Y. 482, 
90 N. E. 1114 (1910); Pittsburgh A. & M. Ry. v . McCurdy, 114 Pa. St. 554, 8 Atl. 
230 (1887); Haines v . Campbell, 74 Md. 158, 21 Atl. 702 (1891); Edwards v . 
Chandler, 14 Mich. 471 (1866); Washington Herald Co. v. Berry, 41 D. C. App. 
322 (1914); Washington Times Co. v . Murray, 299 Fed. 903 (App. D. C. 1924).

2 91 F. (2d) 301 (App. D. C. 1937).
4 In its opinion the Court of Appeals said: “ The defendant demurred to the 

declaration on the ground that the publication was ‘ not libelous per se ’, and,
468
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A libel, whether it be so “ per se ” or established as such by proper 
inducement and innuendo is presumed to be damaging, wherein lies 
the precise distinction between the slander and the libel. The slander, 
if established as such, is actionable only if special damage is alleged 
and proved,5 6 save in the exceptionable instances of matters slanderous 
“ per se ” .8 A libel is “ per se ” if its defamatory character is apparent 
on its face; 7 if the defamation must be brought out by innuendo, it 
cannot be claimed as “ libelous per se ” .8 But the phrase “ per se ”

hence, that special damage must be alleged. . . . The question therefore is whether 
the article complained of is libelous per se.”  For the proposition asserted in the 
text, that the question of damage has nothing to do with the “ per se ” character 
of a libel, see authorities cited in notes 9, 10, and 11, infra.

5 “ Spoken words are either actionable or not actionable. Actionable words are 
divided into two classes: (1) Those which are actionable in themselves, or per se; 
and (2) those which are actionable only upon allegation and proof of special 
damage, or per quod. Defamatory words, where spoken, may or may not be 
actionable per se, depending upon whether or not they may properly be assigned 
to one or more of the several classes of cases which the rules of the common law 
have designated as actionable per se. If defamatory words are not actionable 
per se the complainant must allege and prove special damage.” Barnett v. Phelps, 
97 Ore. 242, 191 Pac. 502, 503 (1920).

6 “ Words ‘ actionable per se ’ are usually divided into four classes, words which 
impute a charge which if true will subject the party charged to an indictment for 
crime involving moral turpitude; words which impute that a party is infected 
with some contagious disease which would exclude him from society; words which 
impute to the party unfitness to perform the duties of an office, or employment of 
profit, etc.; and words which would prejudice a person in his profession or trade.” 
Barnett v. Phelps, supra, at 503.

“ The cases of actionable slander were defined by Chief Justice DeGrey, in the 
leading case of Onslow v. Horne (3 Wilson, 177), and the classification made in 
that case has been generally followed in England and this country. According to 
this classification, slanderous words are those which (1) import a charge of 
some punishable crime; or (2) impute some offensive disease which would tend 
to deprive a person of society; or (3) which tend to injure a party in his trade, 
occupation, or business; or (4) which have produced some special damage.” Moore 
v. Francis, 121 N. Y. 199, 205, 23 N. E. 1127 (1890).

7 “  Words charged to be libelous may be divided into three classes: First, those 
that cannot possibly bear a defamatory meaning; second, those that are reason
ably susceptible of defamatory meaning, as well as an innocent one; and, third, 
those that are clearly defamatory on their face.” Kee v. Armstrong, 75 Okla. 84, 
182 Pac. 494 (1919) affirming on third rehearing judgments in 175 Pac. 836 (1918) 
and 151 Pac. 572 (1915).

8 “ In determining whether or not the published article is libelous per se, we 
must view it stripped of all innuendo, colloquium, or extrinsic or explanatory 
circumstances. And, viewed from this standpoint, we must conclude that it is not 
libelous per se. Besides ‘ words which are libelous per se do not need an innuendo.’ 
. . . The very meaning of the phrase itself, ‘ per se ’, which is, ‘ taken alone, in 
itself, by itself,’ would indicate this. And the very fact that plaintiff pleads and 
relies upon innuendo set out in its petition to state a cause of action refutes the 
idea that the language is libelous per se; for ‘ words which are libelois per se do
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when used in connection with libel has no reference to damage, but 
only to proof of defamation.9 In other words, once written words are 
established to be defamatory,10 where “ per se ” or when taken with 
the matter in the inducement or by innuendo, they are actionable “ per 
se ” in the sense that no actual damage need be proved.11

not need an innuendo,’ and the converse is equally true, that words which do need 
an innuendo are libelous per se.”  Key v. Armstrong, 151 Pac. 572, 574 (Okla. 
1915).

9 “  In libel, once the plaintiff has established that the words of which he com
plains are defamatory—i. e. have a tendency to injure his reputation—there is no 
need for him to prove that he has in fact suffered any damage from their publica
tion.” Ball and  Brow ne, T he L aw  of L ibel and  Slander (2d ed. 1936) 8.

10 “ Let us see further what kind or class of written publications are regarded 
as libelous per se according to the rules of the common law. Again we quote 
from standard authors. In Cooley on Torts (side p. 206), the rule is stated thus: 
‘Any false and malicious writing published of another is libelous per se, when its 
tendency is to render him contemptible or ridiculous in public estimation, or ex
pose him to public hatred or contempt, or hinder virtuous men from associating 
with him.’ In 2 Add. Torts, Sec. 1089, it is said: ‘All publications in writing or 
in print, imputing to another disgraceful, or fraudulent, or dishonest conduct, 
or which are injurious to the private character or credit of another, or tend to 
render a man ridiculous or contemptible in the relations of private life, are libelous, 
and an action for damages is maintainable against the writer and publisher, unless 
the publication ranges within that class of communications which are termed 
“ privileged communications,” presently mentioned, or unless the libeler can prove 
the truth of the libel.’ In a note to the foregoing section from Addison, it is perti
nently said: ‘ The law recognizes the value of personal character, and throws 
around it all safeguards essential for its preservation or vindication, and whoever, 
by writing, signs, pictures, effigies, or other physical means, does that which tends 
to defame another by bringing him into contempt, ridicule, or disrepute, socially 
or morally, with his fellows, or which injures him in his office, trade, profession, 
or business, does an unlawful and unwarrantable act, unless he can vindicate his 
act by showing that it did not in fact defame such person, because of its truth or 
fitness as applied to the individual affected thereby.’ Kent and Townshend, Starkie 
and Odgers, and other eminent common-law writers, together with a multitude of 
judicial decisions, ancient and modern, substantially agree with the foregoing 
views.” Republican Pub. Co. v . Mosman, 15 Col. 399, 24 Pac. 1051, 1054 (1890).

11 “ In Tappan v . Wilson, 7 Ohio, 190, it was further said that if the ‘ tendency 
of the publication,’ being malicious, ‘ is to degrade and lessen the standing of the 
person concerning whom the publication is made, it is a libel. The general current 
of authority is to the same effect; holding that although the matter published 
might not, without averment and proof of special damage, be actionable if only 
spoken, yet, if published, and it be of a character which, if believed, would naturally 
tend to expose the person concerning whom the same was published to public hatred, 
contempt, or ridicule, or deprive him of the benefits of public confidence or social 
intercourse, such publication is a libel, and an action would lie therefor, although 
no special damage is alleged. Tillson v . Robbins, 68 Me. 295; Dexter v. Spear, 
4 Mason, 115 Fed. Cas. No. 3,867; Smart v . Blanchard, 42 N. H. 151; Adams v . 
Lawson, 17 Grat. 250; McGregor v. Thwaites, 4 Dowl. & R. 695; Thorley v. Kerry, 
4 Taunt. 355; Villers v. Monsley, 2 Wils. 403; Starkie, Sland. & L. Sec. 153; Rose. 
N. P. Ev. 791; 2 Whart. Cr. Law, Sec. 1598. . . .  In Bell v . Stone, 1 Bos. & P.
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It is unfortunate that the Court of Appeals for the District of 
Columbia failed to seize upon this opportunity to clear up a chronic 
misconception, especially in view of the fact that its own decisions 
are, at least in part, responsible 12 for the misconception’s existence.

331, the action was publishing of the plaintiff that he was a ‘ villain.’ The plain
tiff failing to prove a special damage, the court directed a verdict for the defen
dant. Counsel, however, contending that, inasmuch as the charge was in writing, 
it was actionable without proof of special damage, the court asked the jury what 
damages they would give, supposing the plaintiff entitled to recover in point of 
law. They answered, ‘ One shilling.’ Subsequently a rule was granted on the 
defendant to show cause why the verdict in his favor should not be set aside, and 
a verdict entered for the plaintiff; and upon the hearing the court expressed 
themselves ‘ clearly of the opinion that any! words written or published, throwing 
contumely on the party, were actionable,’ and ordered the rule to be made absolute. 
These authorities abundantly show that in many instances a marked distinction 
exists between words spoken and the same words written and published; and that 
words written or printed, and published, imputing to another any act, the ten
dency of which is to disgrace him, or to deprive him of the confidence and good 
will of society, or lessen its esteem for him, are actionable per se, and consequently 
lay the foundation for an indictment under the statute.” Merchant’s Ins. Co. v. 
Buckner, 98 Fed. 222, 227, 228 (C. C. A. 3rd, 1899), citing with approval State v. 
Smily, 37 Ohio St. 30 (1881). (Italics supplied).

N ew ell, T he Law  of Slander and  L ibel (4th ed. 1924) § 745: “ In the vast 
majority of cases proof of special damage is not essential to the right of action. 
Thus, it is not necessary to prove special damage— (1) In any action of libel. 
(2) Whenever the words spoken impute to the plaintiff the commission of any 
indictable offense. (3) Or a contagious disease. (4) Or are spoken of him in the 
way of his profession or trade, or disparage him in an office of public trust. 
(5) Or a want of chastity; or adultery or fornication. Such words, from their 
natural and immediate tendency to produce injury, the law adjudges to be de
famatory, although no special loss or damage is or can be proved. Though even 
in these cases, if any special damage has in fact accrued, the plaintiff may of 
course prove it to aggravate the damages.”

Harper, T he Law  of T ort (1933) § 243: “ Any libel, therefore, is actionable 
without proof of special damage. . . . The question is libel or no libel, and once 
it is determined that words are defamatory, damage is presumed as a matter of 
substantive law,”  citing cases.

Cooley on T orts (Throckmorton’s ed. 1930) 339: “ All libel, or written defama
tion, is actionable per se in the sense that no actual damage need be proved,” citing 
many cases. And at p. 340: “ The term libel per se is properly applied to a 
written or printed publication that is defamatory on its face without allegation 
and proof of particular facts or circumstances to show that it was understood in 
a defamatory sense. . . .”

12 In Washington Times Co. v. Bonner, 86 F. (2d) 836 (App. D. C. 1937), the 
court stated that when articles published are libelous per se, special damage need 
neither be alleged nor proved, since the law presumes some damage. From this 
the inference is a natural one that where the published article is not libelous 
per se, special damages must be alleged and proved. Open to similar inference 
are Holtz v. National Furniture Co., 57 F. (2d) 446 (App. D. C. 1932), and Wash
ington Post Co. v. Chaloner, 36 App. D. C. 231 (1911); 47 App. D. C. 66 (1917), 
reversed in Washington Post Co. v. Chaloner, 250 U. S. 290 (1919).

9
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Ignoring completely the matter of damage, the court concentrated on 
the question whether or not the statements were defamatory. In hold
ing them to be incapable of defamatory implication the court refused 
to allow to be presented to the jury for determination the question 
whether the exposure of an individual to the ridicule, albeit good- 
natured, of his associates, could possibly constitute defamation.

The following annotation of the Chaloner case appears in the Digest of Cases 
from the Court of Appeals for the District of Columbia:

“ App. D. C. 1911. Statements in a newspaper or publication that a person 
named is suspected of murder, that grounds for suspicion are said to exist, 
or that there is rumor of his confession are actionable without an allegation 
of special damages.— Chaloner v. Washington Post Co., 36 App. D. C. 231.” 
(Italics supplied) 7 D istrict of Columbia D igest 115.

Much of the confusion surrounding the proposition can be attributed to inaccu
rate summaries or headnotes of cases that appear in the various digests and col
lections of cases. It must be acknowledged, however, that other courts have 
labored under the misconception that seems to obtain in the District of Columbia, 
Ellsworth v. Martindale-Hubbell Law Directory, Inc., 268 N. W. 400 (N. D. 1936) ; 
Middleton v. News Syndicate Co., Inc., 162 Misc. 516, 295 N. Y. Supp. 120 (Sup. 
Ct. 1937) ; Axton Fisher Tobacco Co. v. Evening Post Co., 169 Ky. 64, 183 S. W. 
269 (1916). In many instances the court seems to say that a statement that would 
not otherwise be defamatory will become so if special damage is proved to have 
resulted from the making of it. This is to confuse two things that are by nature 
quite distinct, and, for clarity, must be kept distinct. A statement that is not de
famatory in itself cannot be made defamatory by any amount of damage that may 
be shown to have followed as a consequence of it. Such damage is simply damnum, 
absque injuria. To say that special damage will make that defamatory which, 
in the absence of such damage, will not be defamatory, is as gross a misconcep
tion as to speak of an act’s being negligent because it brought about damage to 
some one. The fact of negligence must be established before the issue of damage 
becomes pertinent. So also the fact of defamation must be established before it 
is necessary to inquire into the question of damage. Thus Odgers, L ibel and 
Slander (3rd ed. 1896) 124: “ The fact that actual damage has followed from 
the publication is immaterial in considering what is the true construction of the 
libel.”

It may be that these courts are striving to cut down the importance of the dis
tinction that has grown up between slander and libel. In Thorley v. Lord Kerry, 
4 Taunt. 355 (C. P. 1812), Lord Mansfield, in recognizing that the chief distinc
tion between the slander and the libel is that with slander special damage must, 
except in three or four instances, be alleged and proved, whereas this is not neces
sary in the case of libel, regretted that the distinction had ever been made. “ If 
the matter were for the first time to be decided at this day, I should have no hesi
tation in saying, that no action could be maintained for written scandal which 
could not be maintained for the words if they had been spoken.” If some courts 
are now prepared to abolish the distinction which Mansfield because of the strength 
of precedent, held himself unable to abolish, it would be better for them to say 
so in so many words. There is, however, much to be said for the other side of 
the picture, viz., instead of abolishing the distinction between libel and slander 
so as to require allegation and proof of special damage in the case of both, the 
requirement of special damage, not now necessary in the case of libel, should be 
made as unnecessary in the case of slander.
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The Second Circuit Court of Appeals has recently held that such a 
question ought properly to be left to the jury.13 The matter complained 
of was a photograph of the plaintiff published in connection with 
nation-wide advertisements of a well-known product. By an unfor
tunate posing of the subject by the photographer, the plaintiff was 
made to appear, at first glance, to be guilty of indecent exposure. The 
falsity of the initial impression, however, became apparent upon closer 
perusal. Nevertheless, because of the photograph, the plaintiff was 
made the butt of the jocularity of his associates, and upon this fact 
he based his suit against the publishers. The trial court’s dismissal 
of the complaint was reversed on appeal, the appellate court taking 
the position that the matter was one for jury consideration. In so 
holding the appellate court recognized the case as being one of first 
impression.14

In the Sullivan case 15 a similar approach might have been taken 
by the court. Or, rejection of that approach might have been made 
by disapproval of the Burton decision. Yet the court did not refer 
to the case even by way of citation. Had the case been considered the 
court might have avoided the choice of accepting or rejecting the 
principles which it laid down by pointing out the availability in the 
principal case of the plea of fair comment, which was not possible in 
the Burton case. But, like the opportunity to clear the air of the con
fusion regarding the significance of the terms “ libel per se ” , the court 
let pass the opportunity to establish clearly its choice between con

13 Burton v. Crowell Publishing Co., 82 F. (2d) 154 (C. C. A. 2d, 1936).
14 Replying to the defendant’s argument that unless the misrepresentation in 

some way “ injures ”  the plaintiff’s character, or harms him in his business or 
profession, the court said:

“ It is indeed not true that all ridicule . . .  or all disagreeable com
ment . . .  is actionable; a man must not be too thin-skinned or a self- 
important prig; but this advertisement was more than what only a morbid 
person would not laugh off; the mortification, however ill-deserved, was a 
very substantial grievance.

“ A more plausible challenge is that a libel must be something that can be 
true or false, since truth is always a defense. It would follow that if, as we 
agree, the picture was a mistake on its face and declared nothing about the 
plaintiff, it was not a libel. We have been able to find very little on the 
point. . . . Nevertheless, although the question is almost tabula rasa, it seems 
to us that in principle there should be no doubt. The gravamen of the wrong 
in defamation is not so much the injury to reputation, measured by the 
opinions of others, as the feelings, that is, the repulsion or the light esteem, 
which those opinions engender. . . .  In conclusion therefore we hold that 
because the picture was taken with the legends was calculated to expose the 
plaintiff to more than trivial ridicule, it was prima facie actionable; that the 
fact that it did not assume to state a fact or an opinion is irrelevant; and 
that in consequence the publication is actionable.”  Id. at 155, 156.

15 Sullivan v. Meyer, 91 F. (2d) 301 (App. D. C. 1937), cited, supra, note 3.
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cepts of defamation characterized by elasticity and expanding liber
ality on the one hand, and concepts in the groove of traditional con
servatism on the other.

What its decision does amount to is a declaratory judgment of the 
integrity of the plaintiff, for the court states: “ It [the article in 
question] does not impugn his [the plaintiff’s] character or motives 
which we are glad to affirm of our own knowledge are of the highest.” 
This unusual instance of “ judicial notice” probably afforded the 
plaintiff more than adequate satisfaction to compensate for the loss 
of his appeal. Compare Baird v. Wells,16 where the plaintiff sought 
the interposition of the equity court to restrain his allegedly wrongful 
expulsion from a social club. After finding, and judicially so declar
ing, that the expulsion was wrongful, the court held itself without 
jurisdiction to grant the relief sought because no property right was 
involved. In a note to the case Dean Pound adds this interesting 
bit of information:

“ The plaintiff having appealed from the order denying an injunction, the fol
lowing proceeding took place in the Court of Appeal: ‘ 1890. April 23, Sir Horace 
Davey, Q. C. (Sir C. Russell, Q. C., and Ernest de Witt, with him), appeared for 
the appellant, and stated that, as the judgment of Mr. Justice Stirling had been 
in favor of the plaintiff as regarded the irregularity of the proceedings of the 
defendants, the plaintiff had no wish to continue in the club, and would now assent 
to an order dismissing the appeal with costs.

‘ Order made accordingly.’ ” 17
BYRON S. HUIE, JR. * 77

« L .  R. 44 Ch. Div. 661 (1890).
77 Pound, Cases on E quitable Relief A gainst Defamation  and I njuries to 

Personality (2d ed. 1930) 104.



RADIO DEFAM ATION— SLANDER OR LIBEL?

SIGNIFICANT among the current court decisions is that of Locke 
v. Gibbons 1 in which the New York Supreme Court considers the 

character of radio defamation, a subject of much speculation.
Undoubtedly, this type of defamation demands accurate classifica

tion, but the task of fitting the relatively novel problem of radio def
amation within the time-honored compass of common law slander and 
libel has perplexed the courts and provoked considerable comment. 
Nevertheless, progress is perceived, and the well-considered decision 
of Judge Pecora in the Gibbons case is indicative of the importance of 
the inquiry. In this case, an action for damages was brought for an 
alleged defamation during a broadcast made by the defendant over 
station W LW , of Cincinnati, Ohio. The broadcast was a news com
ment on the disastrous flood which inundated a great portion of the 
Ohio Valley at that time. The plaintiff, a professional writer active 
in newspaper and radio work, had been engaged to prepare the script 
of the defendant’s broadcast. The plaintiff charged that the defen
dant commentator, in the course of his broadcast, deliberately inter
jected certain interpolations of his own, without indicating his author
ship, with the intention of creating melodramatic situations, falsely 
indicating sensational happenings allegedly occurring at or about the 
actual scene of the broadcast, and magnifying the suffering of the 
people of the flood area. It was further alleged that by reason of these 
interpolations, coupled with the commentator’s reference to the plain
tiff as the author of the material broadcast, the plaintiff was damaged 
in his reputation as an accurate news reporter and lost valuable em
ployment as a writer of radio news continuity. The important point 
of the case for this consideration lay in the failure of the plaintiff to 
allege any special damage. By reason of this omission the allegations 
necessarily proceeded on the theory that the charged defamation con
stituted libel or amounted to slander per se. Judge Pecora, after a 
careful analysis of court decisions and opinions of text-writers and 
legal commentators, concluded by saying that the alleged defamation 
was not libel and did not amount to slander per se. He pointed out 
that it was not within the province of the courts to eradicate the long- 
established distinction between libel and slander. “ Libel,” he said, 
“ has always been considered as written, and slander as spoken, 
defamation.” Any change, he suggested, should be accomplished by

1 299 N. Y. Supp. 188 (Sup. Ct. 1937).
475



appropriate legislation. The essence of this opinion is exemplified 
by a concluding statement:

“ The broadcasting over the radio of an extemporaneous speech is no different 
in principle from the delivery of the same speech over an amplifier to a vast audi
ence in a stadium. Both methods involve use of the spoken word, and if the utter
ances are defamatory they may be equally damaging in nature. The extent of 
the damage might obviously depend upon the number of persons hearing the 
defamation in either case.”

The value of this opinion is considerably enhanced by reason of the 
fact that it represents a definite stand by the New York Court that 
radio defamation which is not read from prepared script but which is 
effected by impromptu or extemporaneous interpolation amounts to 
slander. Unfortunately, all that was before the court in the Gibbons 
case was alleged defamatory matter orally interpolated, matter that 
was not a part of written script. Consequently, the court was pre
cluded from embracing, or refusing to embrace, within its classifica
tion of slander matter which is read and instantaneously broadcast 
by the radio commentator. As a result, the decision reached by the 
Nebraska court in Sorensen v. Wood,2 and cited with approval by the 
only federal decision on the matter,3 * still stands unchallenged by the 
courts of this country as representing the view that defamatory con
tinuity read and orally disseminated by radio constitutes the publica
tion of a libel. This precise matter is the focal concern of this paper, 
and it is submitted that radio defamation, whether extemporaneously 
interpolated or read from prepared continuity, constitutes slander 
rather than libel.

Before attempting an analysis of the factors which have contributed 
to such an opinion, it is material to consider the few decided cases 
which are pertinent to the issue.

In Sorensen v. Wood* the infant case on radio defamation, the Su
preme Court of Nebraska indicated that because the words were read 
from a written statement they constituted libel. The words were read 
and spoken by the defendant, Wood, speaking in behalf of one, Steb- 
bins, candidate for United States senator, and directed against Soren
sen, up for reelection as state’s attorney general, describing the latter, 
among other things, as a “ libertine ” 5 and referring to his so-called 
“ racket ” in connection with law enforcement in Omaha. The court

2 123 Neb. 348, 243 N. W. 82 (1932).
3 Coffey v. Midland Broadcasting Co., 8 F. Supp. 889 (W. D. Mo. 1934).
 ̂123 Neb. 348, 243 N. W. 82 (1932).

5 A part of the language quoted from the defamatory script by Chief Justice 
Goss, who delivered the opinion, read: “ His promises to man are for naught 
[referring to Sorensen], and his oath to God is sacrilege, for he is a nonbeliever, 
an irreligious libertine, a mad man and a fool.” 123 Neb. 348, 349, 243 N. W. 
82, 83 (1932).

476 T he Georgetown Law  Journal [Vol. 26
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in deciding the nature of this defamation contented itself with saying:
“ There can be and is little dispute that the written words charged 
and published constitute libel rather than slander.” 6 It is to be noted 
that the court, in preparing its decision, had before it an elaborate 
brief prepared by Lawrence Void,7 a professor of law in the state uni
versity, in which the latter strongly recommended that radio defama
tion should be libel rather than slander because of its widespread dis
semination and consequent damage.8 The case was appealed to the 
United States Supreme Court and a jurisdictional statement filed. 
The Court in a per curiam opinion,9 dismissed the appeal, saying:

“ The appeal herein is dismissed for the reason that the judgment of the State 
court sought here to be reviewed was based upon a non-Federal ground adequate 
to support it (citing cases).” 10

Miles v. Wasmer, Inc.,11 the second reported decision on radio def
amation, arose in the State of Washington. The defendant, Castner, 
conducted a newspaper in Spokane. He purchased broadcast time from 
station KHQ, licensed to Louis Wasmer, Inc., and he furnished the 
station’s announcer, Lantry, with continuity which the announcer was 
to edit and then broadcast. In the course of one of these sponsored 
programs Lantry read matter which was held to defame the county 
sheriff, Miles. The court held that since the words spoken were clearly 
prejudicial to the plaintiff in respect to his public office,12 they were 
slanderous per s e 13 * * * * 18 and consequently it was immaterial to decide 
whether they constituted libel or slander. The court stated that for 
the purposes of the suit “ the words spoken, if actionable, must come

0 Id. at 355, 243 N. W. at 85.
7 This brief was prepared by Professor Void as amicus curiae.
8 See Void, The Basis for Liability for Defamation by Radio (1934) 19 Min n . 

L. Rev. 611, 639. The author recommends that libel be the action on the further 
ground that radio speech is not mere speech as such, but “ conduct ” by delicate 
manipulations and wave pulsations, which, he contends, are outside the ambit of 
slander.

9 KFAB Broadcasting Co. v . Sorensen, 290 U. S. 599 (1933).
10 Id. at 600.
11172 Wash. 466, 20 P. (2d) 847 (1933).
12 Miles was depicted in the broadcast as auctioning off a “ stock of confiscated

stills, home brewing equipment and moonshiners’ accessories ” to the highest
bidder. Attention was directed to the so-called “ spectacle ” of arresting a moon
shiner, confiscating his outfit, and then turning “ novice moonshiner ”  by “  selling
it to someone else at a great discount so they can start up cheap.” 172 Wash. 466,
468, 20 P. (2d) 847, 848 (1933).

18 Words which falsely impute to the subject thereof any unfitness for an office 
or employment which he holds, or for the vocation which he follows, or any want 
of capacity, skill, or integrity in the exercise of such office or calling have been 
held to be slanderous per se by a long line of cases. See Pollard v. Lyon, 91 U. S. 
225 (1875).
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within the rule of slander.” 14 15 The court referred to the Nebraska de
cision in Sorensen v. Wood but mentioned only incidentally that the 
court in that case had treated the words as libelous.

The next case, chronologically, that of Coffey v. Midland Broadcast
ing Company,16 arose in a federal court. While the case involved a 
motion for remanding the action to the state courts, and while it more 
particularly concerned itself with the liability of broadcasting stations 
for defamatory matter uttered over their systems, it nevertheless 
quoted the Sorensen case with approval.16 In doing so the court indi
cated that it viewed radio defamation as libel when it said:

“ I conceive there is a close analogy between such a situation (the act of broad
casting) and the publication in a newspaper of a libel under circumstances exoner
ating the publisher of all negligence. The latter prints the libel on paper and 
broadcasts it to the reading world. The owner of the radio station ‘ prints ’ the 
libel17 on a different medium just as widely or even more widely ‘ read 18

However, it should be remarked that for the purposes of the decision 
it was not necessary to decide whether the words were libelous or 
slanderous. The substance of the defamation was that the plaintiff was 
an ex-convict who had served time in the penitentiary. Such an alle
gation, if untrue, clearly is slanderous per se and as such would be as 
actionable as a libel without proof of special damages.19 * *

In Weglein v. Golder 20 the court had before it a case wherein written 
defamatory matter had been read over the radio. It was also shown 
that this political address, which embodied the defamation, had been 
sent to the newspapers of Philadelphia for publication shortly before 
it was delivered over the radio. The matter was never published, but 
the court held that the delivery of it to the newspapers constituted a 
technical publication of the libel. The court has this interesting obser
vation to make after speaking of the technical delivery:

“ In addition, the speech was read by the defendant over the radio, with the 
resultant widespread dissemination of the libelous article. The statement of claim 
sounded for libel and slander, and we think that in view of the circumstances of 
its preliminary delivery to the newspapers in written form and its being subse
quently read to the public over the radio by the defendant, the trial judge com
mitted no error when he confined the jury to a consideration of the case as one of 
libel alone, rather than libel and slander.” 27

i" 172 Wash. 466, 468, 20 P. (2d) 847, 848 (1933).
15 Coffey v. Midland Broadcasting Co., 8 F. Supp. 889 (W. D. Mo. 1934).
18 Id. at 890.
17 Italics author’s.
18 Coffey v. Midland Broadcasting Co., 8 F. Supp. 889, 890 (W. D. Mo. 1934).
19 In Locke v. Gibbons, 299 N. Y. Supp. 188, 190 (Sup. Ct. 1937), Judge 

Pecora, in speaking of this case, stated: “ Whether libelous or slanderous, such 
defamation clearly would be actionable.”

29 317 Pa. 437, 177 Atl. 47 (1935).
27 Id. at 438, 177 Atl. at 48.
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It is interesting to speculate whether the court would have deemed 
the technical publication apart from the broadcast, or the broadcast 
apart from the technical publication, sufficient of itself to constitute 
libel. And speculate we must, for the court made no affirmative finding 
as to the nature of radio defamation.

Singler v. Journal Company,22 is merely indicative of the indecision 
that confronts the courts in their appraisals of the nature of radio 
defamation. One Beck, one of the commissioners of the state depart
ment of agriculture and markets, delivered a speech over the Journal 
Company’s station WTMJ. Part of this speech was alleged to have de
famed the plaintiff, Singler, a farmer and president of a milk pool 
which was engaged in a strike. The jury found as a matter of fact 
that no crime was charged nor was the plaintiff exposed to ridicule by 
the alleged defamation. The court simply stated: “ Due to the fact that 
this was a radio broadcast, it is a serious question whether the case is 
governed by the law of libel or that of slander.” 23 24

Outside the jurisdiction of the United States, the case of Meldrum v. 
Australian Broadcasting Company 24 is decidedly material to this con
sideration because it presents a different view taken by the court than 
that reached by the Nebraska court in the Sorensen case. Here the 
plaintiff, an artist and teacher, sued the defendant company for alleged 
defamation by broadcasting. The plaintiff alleged no special damages, 
but he asserted that by reason of the defamation he had been subjected 
to public scandal and ridicule and, as a result, injured in his calling. 
The pleading alleged that the defendant “ by its agent or servant falsely 
and maliciously wrote a script ” , which contained the alleged defama
tory words, “ and read out the said words into a broadcasting appara
tus and by means of said apparatus published them of and concerning 
the plaintiff in his calling.” 25 The court granted a motion to strike out 
the allegations that the defamatory words were written in a script, 
but gave leave to appeal to the Full Court. That court affirmed the 
decision. The decision points out that the plaintiff disclosed an action 
for slander and not of libel,26 and further, the allegation that the 
defendant’s agent “ wrote a script ” from which he read out the 
defamatory words was irrelevant and should be striken. The court 
said: “ the defamatory words complained of were published by ivords 
spoken, and not by means of a writing.” Acting Chief Justice Cussen, 
after remarking that the pleadings failed to show that the radio 
audience was aware that the speaker was reading from a script, con-

22 218 Wis. 263, 260 N. W. 431 (1935).
23 Id. at 268, 260 N. W. at 433.
24 [1932] Viet. L. R. 425.
23 Id. at 427.
26 Italics author’s.
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eluded that “ the important matter, in a case like the present is what 
the listeners would understand, and not what the speaker, whether a 
reader or not, meant.” 27 It seems questionable that what is in the 
mind of the radio listener accords a sound basis for a distinction in the 
classification of a defamatory utterance.28

Other radio defamation cases, reported and unreported,29 30 do not add 
materially to this discussion, and consequently will not be treated.

THE PRACTICAL IMPORTANCE OF THE INQUIRY

The question naturally arises, why is it so important to decide 
whether radio defamation is libel or slander— what difference does it 
make? In answer to this it may be said that the distinction between 
the tort of libel and that of slander becomes important in the light of 
the requirement of proof with respect to damage. Any defamatory 
matter shown to be libel is, if untrue, actionable without proof that it 
has actually caused detriment to the person who is the subject thereof.80 
In other words, once a plaintiff establishes defamatory matter as libel, 
the law will presume damage, and the allegation is therefore actionable 
per se. On the other hand, defamation amounting to slander, does not 
entitle the person defamed to maintain an action unless, either he can 
establish the slanderous words to be within the three categories of 
imputations which are slanderous per se,31 or show that the words have

27 [1932] Viet. L. R. 425, 432.
28 At least one author who has considered the problem fully seems to believe 

the basis sound. See Sprague, Freedom of the Air (1937) 8 A ir L. Rev. 30. In 
his discussion of the matter this author has this to say: “ It is believed that as 
long as a distinction exists between libel and slander all radio defamation should 
be deemed slander and not libel whether the speaker reads from a manuscript or 
speaks extemporaneously or from memory, having previously memorized his speech. 
As Justice Cussen in Australia pointed out in the Meldrum case, no radio listener 
could possibly know whether or not the speaker was reading from a manuscript. 
This being so, no classification should be made of radio defamation, but it should 
all be considered slander.”  Id. at 43.

29 For a compilation of these cases, see Sprague, Freedom of the Air (1937)
8 A ir L. R ev. 30, 45, n. 29.

30 Merchant’s Insurance Co. v. Buckner, 98 Fed. 222, 227, 228 (C. C. A. 6th 
1899); Culmer v. Canby, 101 Fed. 195, 196 (C. C. A. 6th 1900); Bishop v. New 
York Times Co., 233 N. Y. 446, 135 N. E. 845 (1922); 1 Cooley, T orts (4th ed. 
1932) 89; 8 Holdsworth, H istory of E nglish  L aw  (1925) 364. For a detailed 
discussion of this interesting phase of the topic see N otes, Libel per se: What 
Lord Mansfield Couldn’t Do, page 468, supra.

31 These exceptions to the requirement of proof of special damages, which are 
described as slanderous per se, are as follows:

1. Words falsely imputing the commission of a crime involving moral
turpitude.

2. Words falsely imputing certain diseases of a loathsome, discreditable, or
otherwise prejudicial nature.
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resulted in some actual detriment to the complainant.* 32 Such actual 
detriment is called special damage, and it must be shown to amount to 
an actual pecuniary loss, a loss of some definite material advantage 
which is directly relative to the words complained of.33 Such damage is 
very often difficult to prove, and it is through an appreciation of this 
fact that we can better understand a plaintiff’s desire to sound his 
action for radio defamation in libel rather than slander. It was the 
absence of an allegation of special damages that caused the court in 
the Gibbons case to dismiss the complaint as defective.34

CONSIDERATIONS WITH RESPECT TO CLASSIFICATION OF RADIO
DEFAMATION

In addition to the conflict of the courts over whether radio defama
tion constitutes the tort of libel or that of slander, there is a decided 
disagreement among the legal commentators that have speculated on 
this relatively novel proposition. The prevailing view seems to be 
that such defamation should be classified as libel.35 36 * Its proponents rea
son that because of the widespread diffusion of radio greatly aggra
vated damage is occasioned when defamatory statements are broad
cast. And they ground their action of libel on this “ mischief ” 
element.38 It is submitted that matters of diffusion, questions con

3. Words which falsely impute to the subject of the defamation any unfitness 
for an office or employment which he holds or for the vocation, profes
sion, or calling which he follows, or any want of capacity, skill, or 
integrity in the exercise of such office or calling.

See Pollard v. Lyon, 91 U. S. 225 (1875).
32 Ibid. This principle of law is one of long standing. See 8 H oldsworth, 

H istory of E nglish  Law (1925) at 364.
33 Salm ond , L aw  of T orts (7th ed. 1928) 561.
34 Locke v. Gibbons, 299 N. Y. Supp. 188 (Sup. Ct. 1937).
35 Void, The Basis for Liability for Defamation by Radio (1924) 19 M in n . L. 

Rev. 611, 639, et seq.; Haley, The Law on Radio Programs—Defamation by Radio 
(1936) 5 Geo. W a s h . L aw  R ev. 184; Davis, Radio Law  (2d ed. 1931) 69; Z oll- 
m a n , Law  of the  Ajr  (1937) 124, 125; Note (1932) 81 U. of Pa . L. Rev. 220; 
Farnum, Radio Defamation and The American Law Institute (1936) 16 B. U. L. 
R ev. 3, 4. Because they recognize the distinction between common law slander 
and libel, and at the same time feel the injustice that often results from stringent 
adherence, some commentators have urged an amalgamation of libel and slander 
into one tort. Veeder, The History and Theory of the Law of Defamation (1904) 
4 Col. L. R ev. 33. Note (1932) 81 U. of P a . L. Rev. 228. This solution to the 
problem, if accomplished through appropriate legislation, is thought highly 
desirable.

36 In the Gibbons case, Judge Pecora comes to this conclusion when he says, 
“ Most, if not all, of their [referring to the legal commentators urging that the 
principles of the law of libel are applicable] conclusions are based upon the argu
ment that radio defamation is similar to libel because of the ‘ mischief ’ which such
defamation can do in view of the large number of persons hearing a broadcast.”
Locke v. Gibbons, 299 N. Y. Supp. 188, 191 (Sup. Ct. 1937).
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cerning the extent of damage because of widespread dissemination, 
are properly addressable to a jury in its computation of the damages 
to be assessed, not to a court in its classification of a tort. What legal 
concept justifies excepting radio defamation out of every other type 
of oral communication and labeling it libel? The Pennsylvania court 
in Weglein v. Golderf was influenced by considerations of the diffuse 
character of radio defamation and consequent greater damage, as 
was the federal court in the Coffey case,37 38 although the observations 
of the court in the latter case were not material to the decision. The 
Nebraska court in the Sorensen case went further, and was not 
only influenced by the “ mischief ” line of reasoning, but it also 
sought to fortify its decision by alluding to the fact that the defama
tory matter had been read from written copy.39

THE TRUE BASIS OP THE DISTINCTION BETWEEN LIBEL 
AND SLANDER

Is it not to be readily perceived that the widespread dissemination 
of a defamatory remark has nothing to do with the character of the 
utterance? As observed by the court in the Gibbons case, libel has al
ways been considered as written, and slander as s-poken, defamation, 
and it is not for the courts to legislate to “ eradicate ” the long estab
lished distinction.40 And that long established distinction does not 
rest solely upon the basis of widespread damage. It is the form in 
which a defamatory imputation is conveyed that determines its 
character, not the damage it does. The true distinction lies in the 
fact that in libel the defamatory matter is embodied in some permanent 
form, and as such capable of repetition; in slander the defamatory 
imputation is fleeting and evanescent.41 This distinction has long

37 317 Pa. 437, 177 Atl. 47 (1935), cited supra note 20.
38 Coffey v. Midland Broadcasting Co., 8 F. Supp. 889, 890 (W . D. Mo. 1934), 

cited supra note 18.
39 See note 46, infra, in connection with the discussion of oral publication of 

written defamation.
40 Locke v. Gibbons, 299 N. Y. Supp. 188, 192 (Sup. Ct. 1937).
41 Veeder, The History and Theory of the Law of Defamation (1904) 4 Col. L. 

R ev. 33, 44. In Ball and  Browne, T he Law  of L ibel and Slander (2d ed. 1936) 
c. 1, § 3, the authors state “ if the form is permanent and so capable of conveying 
repetitions of the imputations it is a libel; if only transitory, it is slander. Libels 
are generally in writing or printing, but this is not necessary; the defamatory 
matter may be conveyed in some other permanent form.” (Italics author’s). The 
authors of this late work illustrate instances that may form the basis of a libel 
by referring to “ a statue, a caricature, an effigy, chalk marks on a wall, signs, or 
pictures.” “ Conversely ” , they state, “ the spoken word is the most obvious 
example of a form of expression which is a slander; other examples are gestures, 
and, perhaps, inarticulate expressions of disapproval such as hissing or booing.” 
Ibid.
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been recognized, and perhaps it is to be regretted that the distinction 
should be narrowly and strictly interpreted. It may, in a given case, 
be neither ideally just nor ideally logical, but as Lord Sumner said 
in Jones v. Jones,*2 “ principles are like that." If the law is unjust, 
obviously it should be changed; it would be folly to oppose the growth 
of law to meet changing circumstances, but the “ mainspring of that 
growth is legislative.” * 43 As long as the common law distinction re
mains, its interpretation should not be warped by a strained con
struction. If that distinction has outlived its usefulness in the light 
of modern conditions, let the change proceed from the legislature, not 
from the courts.

Perhaps no statement is more graphically representative of the 
true distinction between libel and slander than that of Mr. Justice 
Cardozo in Ostrowe v. Lee,44 when, as Chief Justice of the New York 
Court of Appeals, he said:

“ The schism in the law of defamation between the older wrong of slander and 
the newer one of libel is not the product of mere accident (citing authorities). It 
has its genesis in evils which the years have not erased. Many things that are 
defamatory may be said with impunity through the medium of speech. Not so, 
however, when speech is caught upon the wing and transmuted into print. What 
gives the sting to the writing is its permanence of form. The spoken word dis
solves, but the written one abides and ‘ perpetuates the scandal 45

DEFAMATION READ AND BROADCAST ESSENTIALLY NO 
DIFFERENT FROM THAT ORALLY INTERPOLATED

If it now be accepted that the damage defamation may cause is 
not determinative of its character, it remains to indicate that speech 
read from written copy enjoys no more preferred status than that 
orally interpolated. The basis of the purported distinction proceeds 
on the premise that the reading over the air of written defamatory 
matter amounts to a publication of a libel.46 As it is the form  of the

*2 [1916] 2 A. C. 481.
43 H olmes, T he Common  Law  (1881) 35. This is the view taken by the court 

in the Gibbons case; see note 40, supra. It is interesting to note that while the 
great majority of states have statutes defining and controlling criminal libel, in 
only a few states are statutes enacted with respect to civil libel.

44 2 56 N. Y. 36, 175 N. E. 505 (1931).
45 Id. at 39; cited by Pecora, J., in Locke v. Gibbons, 299 N. Y. Supp. 188, 192 

(Sup. Ct. 1937).
46 That oral publication of written defamation amounts to libel as well as 

slander has been the dicta expressed in several English decisions: Case de 
Libelles Famosis, 5 Co. Rep. 125a (K. B. 1605); Lamb’s Case, 9 Co. Rep. 59b 
(K. B. 1610); Forrester v. Tyrrell 9 T. L. R. 257 (A. C. 1893). In all of these 
cases the existence of the writing was known to the listener (hence the attempted 
differentiation by the court in Meldrum v. Australian Broadcasting Co.). See 
note 28, supra. Compare the Meldrum decision with the decision in Osborn v.
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imputation that determines the character of the defamation, and as 
that form must be permanent to constitute libel, it is difficult to se° 
how the utterance of a radio commentator meets the requirements, 
whether he speak impromptu or read from prepared script. In either 
case, as to the utterance, the form is just the same, the ebullition of 
fleeting moments, as the spoken word quickly “ dissolves” . To con
stitute a publication of the written matter it must necessarily follow 
that the defamatory script be circulated as such, for only in this way 
can the repetitions born of permanency be established. If for hypothe
sis, a defamatory script be circulated among the radio station an
nouncers and engineers, and then later broadcast, it is submitted 
that such an act would constitute libel icithin the limited space of the 
radio station, and slander as to the station’s audience.

This conclusion is in keeping with our established principles of 
distinction, however artificial they may seem, and affords an excellent 
opportunity to honor the salutary principle that settled rules of law 
are not to be lightly disregarded by the courts.

EDWARD J. HICKEY, JR.

Boulter & Son [1930] 2 K. B. 226. It may be logically advanced that if we abide 
by the well established distinction between libel and slander, that is, its permanency 
of form, the fact that matter is read from letters, script, etc., becomes negligible. 
The form of communication is still oral, and as such slander. See Haley, The 
Law on Radio Programs—Defamation (1936) 5 Geo. W a s h . L. Rev. at 174, wherein 
the author, in discussing Sorensen v. Wood, states: “ There was some intimation 
that this finding [that of libel by the court] was based upon the fact that the 
defendant Wood read his speech from written continuity. This afterthought 
somewhat weakens the decision on this point, especially as there is little logic to 
support the view that reading from continuity is of importance so long as the 
words are broadcast.”  See also Salmond , Law  of T orts (7th ed. 1928) 530, 
where it is said: “ The contents of a written document may be published either 
by allowing someone to read the document for himself or by reading it out to him. 
It is submitted, however, that this latter mode of communication amounts to 
slander only, and not to libel. A defamatory statement may be published by being 
dictated to a clerk, shorthand writer, or other reporter who reduces it to writing, 
but it is submitted in this case also that such a publication amounts to slander 
only. There are dicta to the contrary, indeed, in certain cases in which dictation 
to a clerk is said to be the publication of a libel to the clerk; but it is difficult to 
see how A can publish to B a document which is written by B himself.”



RECENT DECISIONS
CONSTITUTIONAL LAW—Impairment of contracts— Tax exempt bonds.

Plaintiffs were owners of bonds of the State of Iowa, which by the Code of 1915, 
in force at the time of purchase, were “ exempt from taxation Subsequently an 
assessment, authorised by the legislature, was laid on the interest these bonds bore. 
Plaintiffs contended that this law, so applied, impaired the obligation of the con
tracts of exemption. The Supreme Court of Iowa held the assessment to be valid, 
interpreting the contracts as limited to taxes laid directly upon property in pro
portion to its value and not as touching taxes in the nature of an excise upon the 
net income of the owner. Appeal was taken to the United States Supreme Court. 
Held, judgment affirmed (three justices dissenting). Hale v. Iowa State Board of 
Assessment and Review, 5 U. S. L. W eek  195, 58 Sup. Ct. 102 (U. S. Nov. 8, 1937).

The reason assigned for so holding was that the statutory exemption had been 
held by the Iowa courts, in decisions antedating the plaintiffs’ acquisition of the 
bonds, to be applicable only to property taxes strictly so-called. Sioux City v. 
Independent School District, 55 Iowa 150, 7 N. W. 488 (1880); Edwards & W. 
Construction C. v. Jasper County, 117 Iowa 365, 90 N. W. 1006 (1902); Insurance 
Association v. Gilbertson, 129 Iowa 658, 106 N. W. 153 (1906); State v. Des Moines, 
221 Iowa 642, 266 N. W. 41 (1936). This .=w was in accord with the typical ap
proach of strict construction of statutes conferring exemptions. Pacific Co. v. 
Johnson, 285 U. S. 480 (1932).

The Iowa court has joined those states which accept the view that the income 
tax is an excise tax rather than a property tax. J. Cardozo, in his opinion, 58 Sup. 
Ct. 105 n. 7, lists those states as Arkansas, Georgia, Idaho, Indiana, Maine, Mis
sissippi, Missouri, Montana, North Carolina, Virginia, and Wisconsin. See also 4 
Cooley on T axation  (4th ed. 1924) § 1743. Many cases are collected in Brown, 
The Nature of Income Tax (1933) 17 M in n . L. Rev. 127, 130, 139.

The Supreme Court has viewed the income tax as partaking of the characteristics 
of both property and excise taxes. In Pollock v. Farmers Loan and Trust Co., 157 
U. S. 429 (1895), a tax on income from real estate was held invalid because it. 
had not been apportioned as the Constitution requires in the case of direct prop
erty taxes. In the same case the Court held invalid a federal income tax on income 
derived from municipal securities on the ground that the tax was an unconstitu
tional interference by the Federal Government with the governmental instru
mentality of the state. On rehearing the Court extended the scope of its decision 
to hold that a tax on income from personal property as well as realty was a direct 
tax, invalid unless apportioned, same case, 158 U. S. 601 (1895). The integrity of 
this decision suffered at the hands of the Court in Brushaber v. Union Pacific R. R., 
240 U. S. 1 (1915) and more recently in New York ex rel. Cohn v. Graves, 300 
U. S. 308, 315 (1936), where the majority placed the following emasculating con
struction upon the Pollock decision: “ There the question for decision was whether 
a federal tax on income derived from rents of land is a direct tax requiring appor
tionment under Art. I, § 2, Cl. 3 of the Constitution. In holding that the tax was 
‘ direct,’ the Court did not rest its decision upon the ground that the tax was a 
tax on the land, or that it was subject to every limitation which the Constitution 
imposes on property taxes. It determined only that for purposes of apportionment 
there were similarities in the operation of the two kinds of tax which made it 
appropriate to classify both as direct, and within the constitutional command.” 
(Italics added).

485
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The Cohn case, supra, sustained a New York income tax on rents derived from 
New Jersey realty. The principal case is a continuation of the whittling away 
process to which the Pollock decision has been subjected. The Court felt itself 
bound to respect the Iowa court’s construction of the nature of the tax because of 
previous state construction of similar statutes, such construction thereby becom
ing a part of the contract. Douglass v. County of Pike, 101 U. S. 677, 687 (1879).

It is interesting to observe that on the same day it decided the principal case, 
the Court denied certiorari in a case where the imposition of the federal gift tax 
on a gift consisting of Liberty Bonds by their terms exempted from “ all taxa
tion except estate or inheritance tax ” , was sustained. Phipps v. Commission, 
91 F. (2d) 627 (C. C. A. 10th, 1937), cert, denied, 58 Sup. Ct. 144 (Nov. 8, 1937). 
See also Hamersley v. United States, 83 Ct. Cl. 687 (1936), certiorari denied, 300 
U. S. 659 (1936).

This decision merely lays down a rule for the guidance of those states which 
have similarly construed the tax exemption statute. It does not give the Federal 
Government power to place a similar tax on these bonds. Willcuts v. Bunn, 282 
U. S. 216 (1931). Cf. Flint v. Stone Tracy Co., 220 U. S. 107 (1911).

DONALD GRIFFIN.

CONFLICT OF LAWS—Judgments— Full Faith and Credit.

In 1932, appellee brought suit against the appellant, an unincorporated associa
tion in Buncombe County, North Carolina. The association was sued as an entity; 
its members were not individually joined as defendants; process was served on 
the secretary of a local union belonging to the association; the international asso
ciation defaulted; a jury inquisition was ordered; the association again did not 
appear; the jury assessed damages and judgment was subsequently entered on 
the return of the jury. An action of law was thereafter brought by the appellee 
in the District of Columbia on the judgment so obtained in North Carolina. The 
defendant (appellant) pleaded that neither at the time of the institution of the 
North Carolina action nor at the time of the judgment therein, was there in force 
and effect in North Carolina, a statute enabling the bringing of an action against 
an unincorporated association in its association name, and further, that common 
law of North Carolina did not permit such actions. The appellee further asserted 
that no service of process in the North Carolina suit had been had on any officer 
or agent of the appellant, or upon any person or agent in its employ, or upon any 
person on whom proper service might have been had for the appellant and that 
accordingly the North Carolina judgment was a nullity. The United States District 
Court of the District of Columbia on demurrer ruled that the question, whether 
an unincorporated association may be sued as entity is purely a procedural matter, 
to be raised only in the courts of North Carolina, before judgment and could not 
be raised in a suit upon the judgment in a sister state.

The question of the agency of the person upon whom service of process had 
been made was tried to the court without a jury, the court finding as a fact that 
the secretary of a local union was, upon the evidence presented, a proper person 
upon whom process against the international entity could be made. Held, on 
appeal, judgment of North Carolina entitled to full faith and credit. Operative 
Plasterers’ & Cement Finishers’ International Association of the United States and 
Canada v. Case, 65 W a sh . L. Rep. 910 (App. D. C. Sept. 7, 1937).

The court, in its decision made five points. First: That notwithstanding earlier 
decisions of the highest court of North Carolina to the contrary the North Caro
lina court could render against an unincorporated association, under the facts of
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this case, a judgment recognizable under the full faith and credit clause of the 
Constitution. The rationale was: the courts of one state need give no greater 
effect to a judgment of the courts of another than that judgment has in the latter; 
for example, if a judgment is inconclusive in the state where rendered, it is equally 
inconclusive in a sister state. Therefore, if Tucker v. Eatough, 186 N. C. 505, 120 
S. E. 57 (1923), were still controlling in North Carolina, the District of Columbia 
Court would not be constrained to recognize the judgment. But the court points 
out that Winchester v. Brotherhood of R. R. Trainmen, 203 N. C. 75, 167 S. E. 49 
(1932), decided under a statute permitting an unincorporated insurance associa
tion to do business in North Carolina and recognizing such an association as 
entity, weakened the effect of Tucker v. Eatough. But more important perhaps, 
was the fact that pending the appeal in the District of Columbia, a motion had 
been made in North Carolina Court urging as the basis for setting the judgment 
aside the same defense that furnished the foundation of the appeal in the District 
of Columbia. This motion had been denied by the North Carolina Court which 
ruled that, “ The question relating whether or not an unincorporated trade asso
ciation may be sued in the courts of North Carolina as an entity, is purely a ques
tion of procedure and should be raised by the defendant before judgment is ren
dered, and . . . failure to raise the question before judgment is a waiver and can 
not be taken advantage of after judgment.”

In the District of Columbia appeal, Stephens, J., speaking for the court said of 
this North Carolina ruling, “ While this ruling is not by the court of last resort 
of North Carolina, it is a ruling by a North Carolina Court the competency of 
which to adjudicate upon the subject matter of the North Carolina suit has not 
been questioned, and it is the latest ruling of which we are aware by a North 
Carolina court upon the question of the propriety of suing an unincorporated asso
ciation as an entity. As such we think we ought to accept it as a correct reflec
tion of the state of the law in North Carolina. At the moment we are inquiring 
as to the validity of the North Carolina judgment according to the North Carolina 
law; we are not sitting in review of the North Carolina trial court.”

Second: that federal court in which judgment of a state court is sought to be 
enforced may inquire into state court’s jurisdiction over parties and over subject 
matter, and finding lack of jurisdiction over either, may therefore decline to en
force the judgment, citing Pennoyer v. Neff, 95 U. S. 714 (1877), and adverting 
to Milwaukee County v. White, 296 U. S. 268 (1935) to show that Federal Court is 
required to give full faith and credit to state court decisions.

Third: that North Carolina did not violate due process of law requirements by 
allowing the association to be sued as an entity, basing its decision in this regard 
on the United States Supreme Court’s dismissing for lack of a substantial federal 
question, the appeal in Jardine v. Superior Court, 284 U. S. 592 (1932), and on the 
implications of United Mine Workers v. Coronado Coal Co., 259 U. S. 344 (1922). 
As against the appellant’s contention that a statute making the association an 
entity for purposes of suit was necessary to furnish the jurisdictional basis the 
Court aptly said, “ A state may no more deprive a person, natural or artificial, of 
property without due process by means of a statute than it may in absence of a 
statute.”  The simplicity of this statement sends a shaft of light through obscure 
tenebrae of legal thought on the subject.

The court’s statement of its understanding of these last two cases is reported 
here because of its present-day importance:

“ What the courts are really saying in such cases as United Mine Workers 
v. Coronado Coal Co. and Jardine v. Superior Court is that inasmuch as a 
frictional entity has been recognized by the law for the purpose of benefiting
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and protecting unincorporated associations in both the substantive and adjec
tive senses, as by protection against embezzlement of funds, by giving rights 
to appear in statutory arbitrations and before official boards, and, more re
cently, by giving rights to represent workers in collective bargaining, so also 
the fictional entity must in common fairness be recognized for the protection 
of those dealing with such associations and claiming that in such dealing their 
legal rights have been violated.”

Fourth: that in respect to an unincorporated association, the service (in actions 
in personcm) may be had upon any agent or representative of the association 
whose character in relation to the association is such that it could be reasonably 
expected that he would give notice of the suit to the association. Here the notice 
was actually transmitted to the association by the secretary of the local union.

Fifth: that upon the particular evidence, the trial court could properly find 
that the secretary of the local union was a proper representative upon whom 
process against the international association could be served. In this case the 
Court of Appeals was reviewing a finding of ultimate fact made by the trial court 
sitting as both judge and jury. The Court of Appeals pointed out that its authority 
in such a case was limited on appeal to the inquiry as to whether or not there was 
some substantial evidence to support the finding of the trial court on the subject. 
This is undoubtedly a correct statement of the law where the trial judge is also 
trier of the facts and, as in this case, conflicting evidence has been offered to him. 
It is submitted that the ruling would have been the same if the facts had been 
found by a jury, since the court had before it 28 U. S. C. § 773, which specifies 
that “ The finding of the court upon the facts shall have the same effect as the 
verdict of a jury.”

WALLACE BURKE.

CORPORATIONS— Accumulated Dividends— Taxation.
James Lewis owned preferred stock in a corporation under whose by-laws pre

ferred stocks together with all accrued and unpaid dividends thereon were, in the 
event of any dissolution or liquidation of the corporation, to be paid in full before 
any amount was paid to holders of common stock. The corporation was dissolved 
and its assets liquidated. Lewis received the par value of his preferred stock and 
$57,464 additional, representing a part of the unpaid dividends credited by the 
corporation to him, upon which sum the commissioner assessed a tax on the theory 
that such amount was dividends taxable under, the statute Mass . Gen . Law s 
(1933) c. 307, § 9, which taxes incomes derived from dividends on shares of cor
porations. The defendant, executor of Lewis, contests the tax. Held, that re
maining assets of the dissolved corporation, being derived solely from paid-in 
capital was not “ income ”  from dividends on shares of corporations and so not 
taxable under the statutes exempting distributions of capital of corporations from 
tax on liquidation, Mass . Gen . Law s  (1932) c. 62, § lg. Boston Safe & Trust Co. 
v. Commissioner of Corporations and Taxation, 10 N. E. (2d) 105 (Mass. 1937).

Had the amount in this case, received by the stockholder in excess of the par 
value of his preferred stockholdings been paid to the stockholder as dividends 
from time to time accrued, such dividends would have been taxable to him as 
income in the year in which paid, Mass. Gen . Law s  (1933) c. 307, § 9. This would 
have been true even if the payment of dividends had taken some form other than 
cash. Had they, for example, been paid in the form of more stock they would have 
been taxable under M ass. Ge n . Law s  (1932) c. 62, § lg. In Eisner v. Macomber,
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252 U. S. 189 (1920), the Supreme Court held that a common stock dividend 
declared in favor of a common stockholder was not income and could not be taxed 
to him as income under the 16th Amendment. Before this decision the court of 
Massachusetts had reached a contrary conclusion in Tax Commissioner v. Putnam, 
227 Mass. 522, 116 N. E. 904 (1917). In the case of a common stock dividend de
clared in favor of a preferred stockholder, the Supreme Court of the United 
States has held that inasmuch as such a dividend gives the stockholder an interest 
in the corporation different from that which he formerly held, such dividend con
stitutes income. Koshland v. Helvering, 298 U. S. 441 (1936). A question arises 
as to a dividend in preferred stock declared in favor of a preferred stockholder. 
The opinion has been advanced that such a dividend would constitute income under 
the doctrine of the Koshland case, supra. See M agill, T axable I ncome (1936) 
48. At all events, since the Massachusetts courts reject the doctrine of Eisner v. 
Macomber, supra, and hold all stock dividends to be taxable, a dividend of pre
ferred stock paid on preferred stock would be as taxable as the dividend of com
mon stock paid on common stock held taxable in the Putnam case.

But in the prinicpal case no dividend was actually paid, either in cash or stock 
or other property, for the reason that the corporation was operating at a loss and 
had nothing out of which to pay dividends as they became currently payable. As 
a consequence the preferred stockholders were forced to allow a series of unpaid 
dividends to accumulate. Whether or not these dividends could have been taxed 
to such stockholders as they accrued, regardless of the impossibility of securing 
their payment, is a question avoided by the court. Once having accrued, and hav
ing been allowed to accrue without demand of tax payment as they accrued, the 
court holds that the dividends became capital to the stockholder, and therefore 
when paid to him on liquidation of the corporation could not be taxed to him as 
income, especially in view of the provisions of M ass. Ge n . Law s  (1932) c. 62, 
§ lg. The case goes beyond the problem of Koshland v. Helvering, supra, where 
the Court simply held that where the preferred stockholder had received a pre
ferred stockholding and no tax had been laid upon such dividend in the taxable 
period in which it was received, it could not thereafter be considered for tax pur
poses, because thereafter it became capital to the stockholder. The fact that the 
Treasury thought the dividend non-taxable when received, under a mistaken notion 
as to the implications in the Court’s decision in Eisner v. Macomber, supra, was 
held immaterial. See Helvering v. Pfeiffer, 5 U. S. L. W eek  327 (U. S. 1937), 
and Helvering v. Gowran, 5 U. S. L. W eek  325 (U. S. 1937) decided by the 
Supreme Court on December 6. But in this case the dividends had not been re
ceived in any form by the stockholder, and were never received until the corpora
tion liquidated. The decision leaves the state taxing authorities in a dilemma the 
only solution of which, satisfactory to them, would seem to be a holding that the 
dividends could be taxed as they accrued, in spite of their non-payment and the 
inability of the stockholder to secure payment. Such a solution would hardly be 
satisfactory to the stockholder who would in some cases be forced under such a 
doctrine to pay a tax on an income that he might never receive. This was so in 
the principal case where the preferred stockholders did not receive the total 
accumulations of dividends, there being insufficient corporate assets to make such 
payment.

JAMES C. PARAKILAS.

CRIMINAL LAW— Double Jeopardy.
Appellant and others were charged with conspiracy by an indictment in four 

counts, each of which alleged a conspiring to commit a particular violation of law,
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namely, to possess unregistered apparatus for distilling, to make mash in an un
registered distillery, unlawfully to carry on the business of distilling, and to pos
sess distilled spirits in unstamped containers. The evidence adduced proved that 
the accused had illegally distilled spirits in the course of which enterprise and in
cidentally thereto they had done each of the various things charged. There was 
a verdict of guilty on each o'f the counts, and the court imposed a sentence on each 
of the counts, the four sentences to run successively. Upon appeal the defendant 
contended that only one sentence could properly be imposed because the four acts 
proved collectively constituted only a single offense, unlawful distilling. Held, 
judgment affirmed. While the acts of unlawfully setting up a still, unlawfully 
manufacturing mash, unlawfully dealing in distilled liquors, and unlawfully pos
sessing such liquors are often interrelated, the Congress has specifically provided 
that these acts shall constitute different offenses; and there is nothing in the 
Constitution which prevents the Congress from punishing separately each step 
leading to the consummation of the transaction which it has power to pro
hibit, and punishing also the completed transaction. Fleisher v. United States, 
91 F. (2d) 404 (C. C. A. 6th, 1937).

It is well settled that distinct violations of law growing out of the same trans
action constitute distinct offenses. Albrecht v. United States, 273 U. S. 1 (1927). 
Some courts have recognized the rule that “ two or more separate offenses which 
are committed at the same time and are parts of a single continuing criminal act, 
inspired by the same criminal intent which is essential to each offense, are suscepti
ble to but one punishment” . Stevens v. McClaughry, 207 Fed. 18 (C. C. A. 8th, 
1913); State v. Lewis, 129 La. 800, 56 So. 893 (1911); State v. Costa, 95 Conn. 
140, 110 Atl. 875 (1920); Smith v. State, 90 Tex. Cr. R. 273, 234 S. W. 893 (1921); 
Ex parte Bottjer, 45 Idaho 168, 260 Pac. 1095 (1927) ;  Patmore v. State, 152 Tenn. 
281, 277 S. W. 892 (1925). Its doctrine, however, and the decisions supporting were 
expressly rejected by the Supreme Court in Morgan v. Devine, 237 U. S. 632 
(1915); Morris v. United States, 229 Fed. 516 (C. C. A. 8th, 1916); Morgan v. 
Sylvester, 231 Fed. 886 (C. C. A. 8th, 1916); Massey v. United States, 281 Fed. 
293 (C. C. A. 8th, 1922).

The test laid down in Morgan v. Devine, 237 U. S. 632, 640, “ is not whether the 
criminal intent is one and the same and inspiring the whole transaction, but whether 
separate acts have been committed with the requisite criminal intent and are such 
as are made punishable by the act of Congress.”

In the case of United States v. Hampden, 294 Fed. 345, 347 (E. D. Mich. 1923), 
the court said “ It is now well settled in the courts of the United States that where 
Congress has prohibited each of several separate and distinct acts, although com
prising a single transaction, the commission of each such acts constitutes in law, 
and is punishable as, a separate and distinct offense, if each of such offenses in
volves an element not involved in the others.” Burton v. United States, 202 U. S. 
344 (1906). Ebeling v. Morgan, 237 U. S. 625 (1915); Gavieres v. United States, 
220 U. S. 338 (1911).

The test of identity of offenses is whether the same evidence is required to 
sustain them; if not, then the fact that both the charges relate to and grow out of 
one transaction does not make a single offense where two are defined by the stat
utes, Morgan v. Devine, supra; Schultz v. Zerbst, 73 F. (2d) 668, (C. C. A. 10th, 
1934); Blockburger v. United States, 284 U. S. 299 (1932); Curtis v. United States, 
67 F. (2d) 943 (C. C. A. 10th, 1933); Yep v. United States 81 F. (2d) 637 (C. C. A. 
10th, 1936).

As stated in the case of Reynolds v. United States, 98 U. S. 145 (1878), the 
overlapping, or duplication, between two prosecutions which may make one in
consistent with the other, arises only when a particular class of conduct forbidden
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by one is always and necessarily a part of the other. This view is substantiated 
by the following state courts: Wilson v. State, 24 Conn. 57 (1855); Dodd v. State, 
33 Ark. 517 (1878); State v. Hackett, 47 Minn. 425, 50 N. W. 472 (1891); State 
v. Ingalls, 98 Iowa, 728, 68 N. W. 445 (1896); Gordon v. State, 71 Ala. 315 (1882); 
State v. Hooker, 145 N. C. 581, 59 S. E. 866 (1907); People v. Parrow, 80 Mich. 
567, 45 N. W. 514 (1890).

To entitle a defendant to the plea of autrefois convict or acquit, it is necessary 
that the offense charged be the same in law and fact. People v. Helbing, 61 Cal. 
620 (1882). In People v. Day, 199 Cal. 78, 83, 248 Pac. 250, 252 (1926), the court 
said: “ It may be conceded that, if the two counts stated precisely the same offense, 
an acquittal upon one count would operate as an acquittal on the other count. . . . 
It is not the great similarity in most of the facts constituting separate offenses, 
but the presence of a fact necessary in one offense and absent in another, that 
determines whether offenses are separate.”  Among other cases throwing some 
light on the matter may be cited the following: People v. Brain, 75 Cal. App. 109, 
241 Pac. 913 (1925); People v. Johnson, 82 Cal. App. 411, 256 Pac. 273 (1927); 
People v. McFarlan, 126 Cal. App. 777, 14 P. (2d) 1066 (1932).

RALPH P. NEEDLE.

DECLARATORY JUDGMENTS— Constitutionality of Statute.
Effective June 9, 1937, the Washington Small Loans Act was designed to 

license and regulate businesses making loans under three hundred dollars, to 
prescribe a maximum rate of interest, and to provide penalties for violation of 
the act. Law s of W ashington  (1937) 1034 c. 213. For more than nine years the 
plaintiff had been engaged in the business of making loans, including loans under 
three hundred dollars. Suit was filed on May 7, 1937, against the state director 
of licenses, who testified that he would attempt to enforce the act after June 9, 
and the attorney general for the purpose of testing the constitutionality of the 
act under the uniform declaratory judgments act of the state of Washington. 
This Act permitted any person whose interests were affected by a statute to have 
determined any question of construction or validity of that st'atute and to obtain 
a declaration of rights whether any further relief was or could have been 
claimed. W a s h . R ev. Stat . A n n . (Remington, Supp. 1936) §§ 784-1 to 784-16. 
Held, The Uniform Declaratory Judgments Act may be invoked for an adjudica
tion of the constitutionality of a statute prior to the effective date of that statute. 
Acme Finance Co. v. Huse, 73 P. (2d) 341 (Wash. 1937).

It is well established that under the typical Declaratory Judgment Act, a de
cision, to be valid, must be judicial in character. Thus it has been held that the 
plaintiff must have a legal interest to permit judgment, Perry v. Elizabethton, 
160 Tenn. 102, 22 S. W. (2d) 359 (1929); Stewart v. Stewart, 204 Cal. 54'fe, 269 
Pac. 439 (1928); that the defendant must also have a legal interest, Revis v. 
Daugherty, 215 Ky. 823, 287 S. W. 28 (1926); Banning v. Marsh, 124 Nebr. 207, 
245 N. W. 775 (1932); that these interests must be in conflict, Huester v. Lacka
wanna County, 308 Pa. St. 9, 161 Atl. 537 (1932); Crawford v. Favour, 34 Ariz. 
13, 267" Pac. 412 (1928); that there must be an actual controversy, Braman v. 
Babcock, 98 Conn. 549, 120 Atl. 150 (1923); Petition of Kariher, 284 Pa. 455, 131 
Atl. 265 (1925); that an advisory or moot judgment cannot be rendered, Hayden 
Plan Co. v. Friedlander, 97 Cal. App. 12, 275 Pac. 253 (1929); Ladner v. Siegel, 
294 Pa. 368, 144 Atl. 274 (1928); In re Freeholders of Hudson County, 105 N. J. L. 
57, 143 Atl. 536 (1928); Lisbon Village District v. Town of Lisbon, 85 N. H. 173, 
155 Atl. 252 (1931). See Borchard, Declaratory Judgments (1934).
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Because a declaratory judgment is a judicial proceeding, it follows that the 
interpretation of a statute should be dealt with as in any other litigation, and 
governed by the same rules of justiciability in respect to the existence of a right 
sufficiently matured to be recognized by a court. In Pierce v. Society of Sisters, 
268 U. S. 510 (1925), suit was brought in the United States district court for an 
injunction to restrain the enforcement of the Oregon compulsory education act, 
which was designed to compel general attendance at public schools by children 
between the ages of eight and sixteen. The act was not to go into effect until a 
year later. The Court held that when the proper conduct of a private school 
demanded long time contracts for supplies, equipment, teachers and pupils, the 
threatened injury was present and real when parents and guardians were refus
ing to make contracts for the future instruction of children and were withdraw
ing them from the school. In other cases the mere enactment of a statute cast a 
sufficient burden or prejudice upon the complainant to justify an action for 
judicial relief. Thus in Pennsylvania v. West Virginia, 262 U. S. 553, 593 (1923), 
a West Virginia statute was designed to regulate the flow of gas into Ohio and 
Pennsylvania. In a suit for an injunction brought a few days after enactment, 
the Court said, “ No order under it has been made by the Public Service Commis
sion; nor has it been tested in cases like the present. But this does not prove the 
suit immature . . . .  one does not have to await the consummation of threatened 
injury to obtain preventive relief. If the injury is certainly impending, that is 
enough.”  Accord: Village of Euclid v. Ambler Realty Co., 272 U. S. 365 (1926). 
It is obvious that a statute or ordinance merely proposed for legislative enactment 
would not so affect the plaintiff as to give a legal interest sufficient to maintain 
suit. City and County of Denver v. Denver Land Co., 85 Colo. 198, 274 Pac. 743 
(1929).

Thus the court in the principal case followed the established lead of equity in 
viewing as adequate for purposes of suit a right whose practical maturity was 
certain and whose jeopardy was apparent and real. The case being proper for 
the issuance of injunctive relief, there is no reason why relief by declaratory 
judgment may not be used in the alternative. It is to be observed that Section 12 
of the Uniform Declaratory Judgments Act states that the act is to be remedial; 
its purpose is to settle and to afford relief from uncertainty and insecurity with 
respect to rights, status, and other legal relations; and is to be liberally construed 
and administered.

In permitting suit to be brought, the court provided an expeditious and satis
factory means of answering the dilemma which confronted the plaintiff. If he 
complied with the Act on June 9, and the Act was, in fact, unconstitutional, he 
would be thereby damaged by the expense of the license and the necessary change 
in the conduct of his business. If, on the other hand, he refused to comply with 
the act, and was held wrong in thinking it unconstitutional, he would suffer the 
criminal penalties provided. In Terrace v. Thompson, 263 U. S. 197 (1923), an 
analogous dilemma was presented. A Washington statute prevented an alien 
who had not declared his intention to become a citizen from receiving an interest 
in land, and provided that an attempt to grant such an interest contrary to the 
statute would forfeit the land to the state. An injunction was sought by an 
American who desired to lease land to a Japanese, prior to the execution of any 
lease. The court held that the suit was properly brought, and that it was not 
necessary to assume the risk of prosecution and loss of property in order to secure 
an adjudication of rights.

WOOD R. WORSLEY.



DIVORCE— Decree Nunc Pro Tunc
Claiming to be the common-law wife of a deceased employee of defendant com

pany, plaintiff applied for a dependency compensation. A commission was unable 
to find the relationship claimed and denied compensation, from which order she 
appealed. Plaintiff had been married in South Carolina but left her husband and 
went to Michigan, where without securing a divorce she took up residence with 
the deceased, passing as his wife. She claimed that in August, 1933, she received 
a letter from her mother stating that her husband had procured a divorce in 
Georgia. Plaintiff continued her cohabitation with the deceased and there was 
some evidence that they then considered themselves man and wife, but to avoid 
the attendant publicity no ceremony was performed. The alleged common-law 
husband was killed in December, 1933, and at that time no decree of divorce had 
been entered in the Georgia Court; but on April 28, 1934, the costs then having 
been paid, the Georgia Court entered a decree of divorce, nunc pro tunc, probably 
as of July 17, 1933, as that was the date the decree should have been rendered. 
Held, that no decree of divorce having been entered until after the death of the 
alleged second husband, the entry of it then, nunc pro tunc, could not validate the 
claimed common-law marriage. Crockett v. Consolidated Paper Co., 275 N. W. 253 
(Mich. 1937).

Nunc pro tunc is a phrase applied to acts done after the time they should be 
done with retroactive effect. Literally speaking it means now for then, but a 
nunc pro tunc entry is an entry made now of something which was actually prev
iously done to have effect as of its former date, In re Peter’s Estate, 175 Okla. 90, 
51 P. (2d) 272 (1935). The object of the nunc pro tunc order is to place in proper 
form on record a judgment previously and actually rendered, in order that the 
record may speak the truth and show what the judicial action really was. Ameri
can Surety Co. of New York v. Mosher, 48 Ariz. 552, 64 P. (2d) 1025 (1936). In 
proper cases a court has inherent power to enter judgments nunc pro tunc both 
in law and in equity. This ancient authority is based upon the maxim that “ A 
delay of the court shall prejudice no one.” The cases in which decrees may properly 
be entered nunc pro tunc are divided into two classes. The first class includes those 
in which the litigation is entirely completed and ready for determination, but the 
decision is delayed through no fault of the parties. The second class includes cases 
in which judgment has been formally rendered, but through the inadvertence of the 
ministerial officers, it has not been entered of record. 1 F reem an  on J udgments 
(5th ed. 1925) 222. Where, however, the delay in rendering or entering the judg
ment is imputable to negligence of the parties, the nunc pro tunc order is improp
erly made. Likewise, where such entry will prejudice the rights of the third parties 
who are without notice of the earlier rendition, the order will not be made, for the 
nunc pro tunc order relates back and makes the judgment valid from the date when 
it should have been entered, Arnd v. Poston, 199 Iowa 931, 203 N. W. 260 (1925); 
but this may not be done to the injury of strangers to the record. 1 F reeman on 
J udgments (5th ed. 1925) 261.

Nunc pro tunc decrees have been held applicable to cases of divorce, even after 
the death of the complainant, Tikalsky v. Tikalsky, 166 Minn. 468, 208 N. W. 180 
(1926). In two cases involving circumstances similar to the instant case, where 
nunc pro tunc decrees were sought to validate subsequent marriages, the courts 
of Colorado and of California reached varying conclusions as to the applicability 
of the doctrine. Two questions are presented, first, what caused the delay; second, 
is a later acquired spouse such an innocent third party as will be adversely affected 
by the retrospective effect of the decree? In Corbett v. Corbett, 113 Cal. App. 595, 
298 Pac. 819 (1931), an interlocutory decree had been granted but no application 
was made for a final decree prior to the second marriage. The court interpreted
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the California Code as a bar to any second marriage before entry of a final decree 
of divorce, and a nunc pro tunc decree purporting to create a fictitious date of 
entry so as to legalize a marriage of spouses at a prior date was declared void so 
far as its retrospective date was concerned. It was further decided that a nunc 
pro tunc decree was improper where the delay was due to negligence of the par
ties, and where no affirmative application for this decree had been made until the 
date on which it was actually rendered; and that the court was without jurisdiction 
to enter a final decree nunc pro tunc so as to affect rights of a second husband 
who was a stranger to the suit. But in Perdew v. Perdew, 99 Colo. 544, 64 P. (2d) 
602 (1936), a wife made application for a decree nunc pro tunc when no actual 
former decree had been made, and fifteen years had elapsed during which time 
both she and her husband had been remarried and the husband had become a father 
by his second wife. Here the wife had been misinformed by her attorney that a 
decree had been entered and it appeared that there had been a like error on the 
part of court representatives, but in spite of the fact her second husband had op
posed the decree nunc pro tunc, the court held that such an order was entirely 
proper, where the delay was the result of mutual misunderstanding that her second 
husband was not such an innocent party without notice as would be adversely af
fected by the order, he having knowledge of the divorce action, and that to deny 
the decree nunc pro tunc in such a case would be to declare that both parties had 
been maintaining bigamous relations for years, and that the former husband’s 
later child was a bastard.

It is believed that Perdew v. Perdew, supra, makes a strong case for the doctrine 
of decree nunc pro tunc in divorce cases. In the principal case the delay to enter 
a decree was presumably the failure of the complaining husband to pay the costs 
of his suit. Further the alleged second husband had full knowledge of the plain
tiff’s position and was not an innocent party to be affected. The Georgia court 
having entered the decree nunc pro tunc, it is submitted that entry should import 
the same veracity and prove the contents of the order just as conclusively as though 
entered of record when made. Bowling v. Merry, 91 Okla. 176, 217 Pac. 404 (1923); 
Batch v. Shaw, 7 Cush. 282 (Mass. 1851).

The court did not discuss the question as to whether or not Michigan was deny
ing full faith and credit to the Georgia decree in deciding this case as it did.

WILLIAM P. CONNALLY, JR.

EQUITY— Equitable Conversion—Vendor and Purchaser.
A Montana statute provides for liability for failure to take reasonable steps 

toward the prevention and control of forest fires, and places responsibility for 
payment of expenses incurred b>r the state or federal protective associations upon 
“  the person, firm, or corporation on whose property such fire spreads ” , Mon. 
Rev. Code A nn. (Anderson & McFarland, 1935) § 2778.2. The trial court gave 
judgment against the title holder of the property. Appeal was based upon the 
fact that the land was previously sold under an installment contract and the vendee 
was in possession at the time of the fire. Held, the particular statute is not in
tended to effect the application of the familiar doctrine of equitable conversion. 
First National Bank of Thompson Falls v. United States, 92 F. (2d) 132 (C. C. A. 
9th, 1937).

As between the immediate parties in an executory contract for the sale of land, 
equity will regard such a contract as executed. From this it follows that while the 
vendee is allowed the benefit of any increase in the value of the land before con
veyance, as the result of the contract, yet he must also bear the loss or depreciation
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caused by the operations of nature or by those of third persons not acting under 
the vendor. 1 P omeroy, E quity J urisprudence (4th ed. 1918) § 368.

As to the general question of liability for loss due to destruction or deteriora
tion of real property, pending contract for its conveyance, this court adopts the 
majority view in placing the burden on the vendee. In most jurisdictions he is 
regarded as the “ owner ” and is held to assume the risk of partial destruction or 
deterioration of the property from the date of the making of the contract, if the 
loss is not due to a fault of the vendor and the vendor is not at the time of the 
loss in default and is able to convey good title. In the leading English case, Lord 
Eldon declared with respect to the purchaser’s relation to the premises: “  They 
are vendible as his, chargeable as his, capable of being encumbered as his; they 
may be demised as his; they may be assets; and they would descend to his heir.” 
The houses being burned before a conveyance, the purchaser is bound if he accepted 
the title. Paine v. Meller, 6 Ves. 349 (ch. 1801). Accord: Standard Oil Co. v. 
Dye, 223 Mo. App. 926, 20 S. W. (2d) 946 (1929); Oak Building and Roofing Co. 
v. Susor, 32 Ohio App. 66, 166 N. E. 908 (1929). See also Notes in (1923) 22 
A. L. R. 575 and (1926) 41 A. L. R. 1272 (summarizing the cases following the 
majority rule of Paine v. Meller, supra).

A respectable minority holds that the vendor retains legal title and the incidents 
thereof, including the risk of destruction. W a l sh , E quity (1930) §96. In a 
Note to Anderson v. Yaworski, 120 Conn. 390, 181 Atl. 205, 101 A. L. R. 1232 
(1935), it is said that while the court recognized the majority rule it adopted the 
growing minority rule, citing Lubersky v. Chavis, 99 Cal. App. 610, 279 Pac. 205 
(1929). But cf. Kelly v. Smith, 218 Cal. 543, 24 P. (2d) 471 (1933); Durham v. 
McCready, 129 Me. 279, 151 Atl. 544 (1930); Johnson v. Stalcup, 176 Wash. 153, 
28 P. (2d) 279 (1934).

In any case the contract must be sufficient to support a suit for specific perform
ance. Stone, Equitable Conversion by Contract (1913) 13 Col. L. R ev. 369.

The fact of possession has had a growing influence on the American courts in 
determining liability. In New York, in spite of the strong dictum of the cases 
following Sewall v. Underhill, 197 N. Y. 168, 90 N. E. 430 (1910), on the point 
of possession (cf. Note, 101 A. L. R. 1232, supra), the court in Reife v. Osmers, 
252 N. Y. 320, 324, 169 N. E. 399, 400 (1929), states: “ Either the rule in Paine v. 
Meller should be accepted in its entirety, as it was in Sewall v. Underhill, or it 
should be rejected.”  A number of courts stbess this point. Kelly v. Smith, 218 Cal. 
543, 24 P. (2d) 471 (1933); Mackey v. Bowles, 98 Ga. 730, 25 S. E. 834 (1896); 
Good v. Jarrard, 93 S. C. 229, 76 S. E. 698 (1912). In Appleton Electric Co. v. 
Rogers, 200 Wis. 331, 228 N. W. 505 (1930), the court strongly advocates the so- 
called New York test of possession. See, Williston, The Risk of Loss After an 
Executory Contract of Sale in the Common Law (1895) 9 H arv. L. Rev. 106 and 2 
W illiston  on Contracts (2d ed. 1936) §§ 939, 940, 942. But see Pound, Progress 
of the Law (1920) 33 H arv. L. R ev. 813, 826, n. 68, wherein he states, in regard 
to possession as a criterion: “ There is practically no authority for this view.” 
In Massachusetts the rule of possession was announced in Wells v. Calnan, 107 
Mass. 514 (1871); the court held that the destruction by fire of buildings on prop
erty in the vendor’s possession prior to the date fixed for the payment of the pur
chase price and the conveyance of the title defeats the vendor’s right to compel 
performance on the part of the intending purchaser under the contract. It ap
pears that the rule has not been changed in that state.

Another theory urged upon the courts is to exercise complete discretion and strive 
to interpret from the contract the intentions of the parties in each case. Vanneman, 
Risk of Loss (1924) 8 M in n . L. Rev. 127.
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It is interesting to consider how the principal case might have been decided if 
the vendor had remained in possession, for although the opinion quotes the broad 
language of Pomeroy on the doctrine of conversion, it lays stress on the fact of 
the vendee’s constructive possession, reasoning that since he is closest to the land 
and most interested in its preservation, he should shoulder the risk of fire on the 
premises. It would seem that the court was fully justified in reversing the lower 
court’s holding in the present instance, since the facts allow the application of the 
doctrine of equitable conversion even under the view that allows the doctrine’s 
application only where the vendee has acquired possession.

FRANK M. CAVANAUGH.

MORTGAGES— Subrogation.
Green and his wife, makers of three consecutive deeds of trust on a certain lot, 

all duly recorded, conveyed the property to Dorsey who was the party secured by 
the second deed of trust. Dorsey sold the property to one Burgoon who paid the 
amount due on the debt secured by the second deed of trust and secured a release 
of that trust. Neither Dorsey nor Burgoon had knowledge that there was a third 
trust on the property securing a debt owed by the Greens to one Lavezzo. The 
debt of the Greens in favor of Lavezzo remaining unpaid, Lavezzo demanded fore
closure. Prior to the date set for the sale Burgoon instituted this suit to restrain 
the Lavezzo proceedings, contending that she was entitled as against Lavezzo to 
be subrogated to the rights of Dorsey under the second deed of trust to the extent 
of the money paid by her. Lavezzo contended that the second trust having been 
released of record, the third trust rose to second place to the exclusion of any claim 
by either Dorsey or Burgoon. Held, where the maker of a deed of trust conveys 
property secured by the deed of trust to the party secured, and he in turn sells to 
a third party who pays the amount due and secures a release of the trust without 
knowledge that there is a junior lien on the property, such third party is entitled 
to subrogation for the amount so paid as against the junior lienor. Burgoon v. 
Lavezzo, 65 W a s h . L. R ep. 998 (App. D. C. 1937).

There are two divergent lines of decisions in cases of this type. In some juris
dictions subrogation is denied in cases like the instant one upon the ground that 
constructive notice, and negligence in not noting the record, bars the purchaser 
who advances money. Stastny v. Pease, 124 Iowa 587, 100 N. W. 482 fl9 0 4 ); 
Goodyear v. Goodyear, 72 Iowa 329, 33 N. W. 142 (1887); Kuhn v. National Bank, 
74 Kan. 456, 87 Pac. 551 (1906). The cases here cited also exemplify the theory 
that subrogation should be denied in cases of this nature for the reason that the 
purchaser of property who advances money as part of the purchase price to pay 
off a lien is paying his own debt and is therefore in the same category as one who 
buys property and assumes a mortgage.

Jurisdictions which allow subrogation under these circumstances take the view 
that the junior lienor’s position is not impaired when he is restored to his original 
position. They say, in effect, that he had no recognizable right to rise upon another’s 
mistake. Prestridge v. Lazar, 132 Miss. 168, 95 So. 837 (1923); Wilson v. Kimball, 
27 N. H. 300 (1853) ;  Williams v. Libby, 118 Me. 80, 105 Atl. 855 (1919); Joyce v. 
Dauntz, 55 Ohio St. 538, 45 N. E. 900 (1896).

The federal courts have consistently made a liberal application of the doctrine 
of subrogation. In Stowers v. Wheat, 78 F. (2d) 25 (C. C. A. 5th, 1935), subroga
tion was allowed to the purchasers of bonds secured by a mortgage, where the 
money advanced by such purchasers was used to discharge the mortgage. Their 
interests were held superior to an intervening contractor’s lien. In Rachal v. Smith,
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101 Fed. 159 (C. C. A. 5th, 1900), subrogation was allowed to one who at the request 
of a mortgagor advanced money to pay off the mortgage debt. In the case of 
Barnes v. Cady, 232 Fed. 318 (C. C. A. 6th, 1916), which is directly in point with 
the present case, the court held that the right to be subrogated to the position of the 
owner of the mortgage was not affected by the fact that such mortgage was dis
charged of record. The court pointed out that had the purchaser taken an assign
ment of the mortgage instead of paying it and having it cancelled he would have 
been protected and that the mere technicality of cancellation is not of so insuper
able a character that equity cannot overcome it. This case is one of first im
pression in this jurisdiction and in deciding it the court followed the well estab
lished federal theory. The court held that Burgoon’s failure to take an assignment 
must upon the facts have been due to her mistake of fact in respect to the existence 
of the Lavezzo trust. In these circumstances, according to the liberal federal theory 
of subrogation, it is just to recognize an equitable assignment, no intervening right 
having arisen, and Lavezzo’s position being what it was at the outset.

WARREN BROWNING.

NEGOTIABLE INSTRUMENTS— Forgery— Imposter.
The defendant bank drew a check on another bank naming plaintiff, a depositer 

of the defendant bank, as payee. She indorsed it in blank and gave it to her agent 
to purchase a real estate award. He indorsed it to one Wolter who was a stranger 
to him and delivered it to one representing himself to be Wolter, the owner of the 
award, but who in fact was Dennis, an imposter. The agent had had no previous 
dealings with either Wolter or Dennis. In return, Dennis assigned the award to 
plaintiff in Wolter’s name. The imposter also indorsed the check as Wolter to the 
impleaded defendant, Jacoby, and it was honored by the drawee bank when pre
sented for payment. The fraud was later discovered and plaintiff sued to re
cover the amount of the check which the defendant bank charged to her account. 
Held, the plaintiff was allowed to recover because the signature of Wolter was a 
forgery. Where the maker intends to give the check to the visible person before 
him, there must have been previous dealings between the maker of the check and 
the imposter, so that an indorsement by the imposter in the name of the payee 
whom he is impersonating will not constitute a forgery. Cohen v. Lincoln Savings 
Bank of Brooklyn, 10 N. E. (2d) 457 (N. Y. 1937).

Under section 42 of the N. Y . N egotiable I nstrum ents Law  (U niform  
Negotiable I nstrum ents A ct, 5 U. L. A. § 23) a forged signature or one made 
without authority is wholly inoperative, unless the party against whom it is at
tempted to be enforced is precluded from setting up the forgery or want of 
authority. Hence, two problems arise under this section: (1) Is the signature 
a forgery? (2) Is the party who claims it is a forgery precluded from asserting 
this defense?

The problem in respect to forging negotiable instruments, according to the 
majority of cases, is whether or not the indorsement of the name of the payee 
was made by the person intended by the drawer to be the payee. The intent of 
tlte drawer governs. The name on the check is nominally the method of identify
ing whom the drawer intended to be the payee, but, these courts argue, physical 
presence is an even surer means of identification. Although one may be deceived 
as to the name of the person with whom he is dealing, if he dealt with and in
tended to deal with the visible person before him, the check may be properly 
indorsed by the imposter because the drawer intended that person to take the 
check, the name being a mere method of identification. The check was intended
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for a person and not for a name. Br a n n a n , N egotiable I nstrum ents  L aw  
(1926) 89; American Express Co. v. People's Savings Bank, 192 Iowa 366, 181 
N. W. 701 (1921) ; Halsey v. Bank of New York and Trust Co., 270 N. Y. 134, 
200 N. E. 671 (1936).

In the instant case, this test was applied, but the court held that previous deal
ings with the imposter must be combined with the physical presence and the 
intent to deal with the visible person before him, and that the lack of previous 
dealings takes the case out of the general rule. This qualification is ah innovation 
and is apparently limited to New York, Cohen v. Lincoln Savings Bank, supra. 
The other courts do not require previous dealings as a necessary ingredient to 
prevent such an indorsement from being a forgery. Emporia National Bank v. 
Shotwell, 35 Kan. 360, 11 Pac. 141 (1886); Montgomery Garage Co. v. Manufac
turer’s Liability Ins. Co., 94 N. J. L. 152, 109 Atl. 296 (1920).

Some courts hold that the intention of the drawer is denoted solely by the per
son whom he by name designates as the payee. “ He intends to make the instru
ment payable to the person whom he believes the stranger to be ” , and not to the 
stranger. Br a n n a n , Negotiable I nstruments La w , supra; Tolman v. American 
National Bank, 22 R. I. 462, 48 Atl. 480 (1901). Hence an indorsement by any 
other than the named payee is a forgery.

In the present case the court seems to have forgotten that under the statute it 
is not sufficient to find that there was a forgery but that it must also find that the 
plaintiff is not precluded from asserting this defense. The court fails to con
sider the question of estoppel. Loss resulting from a forged indorsement on a 
check should be placed on the drawer, when his own acts and conduct invited and 
made possible the forgery. When one of two innocent parties must suffer a loss 
it must be borne by the one whose conduct made it possible. The drawer is estopped 
from asserting the defense, because, regardless of intention, on giving the party 
the check, he represents this person to the world as being the true payee, and by 
his own conduct leads others to believe and act on this representation to their 
detriment. Citizen’s Union National Bank v. Terrell, 244 Ky. 16, 50 S. W. (2d) 
60 (1932).

All these elements are found in the instant case, and hence had the second part 
of the statute been enforced, the plaintiff would have been precluded from setting 
up the forgery. This doctrine of estoppel was applied in Montgomery Garage Co. 
v. Manufacturer’s Liability Ins. Co., supra, a case on all fours with the present one, 
and the drawer was precluded from asserting the defense of forgery.

In applying the theory of estoppel the same end is ultimately reached as when 
the “ actual intention ”  theory of forgery is applied. But on sound reasoning 
estoppel should be preferred as the basis of holding a drawer liable when an 
indorsement is forged on a check. In a note contained in (1901) 50 L. R. A. 
83, it is well said: “ The adoption of the theory of estoppel instead of that of 
actual intention would seem to avoid the difficulty inherent in the latter theory, 
of truthfully attributing to the drawer of the check an intention that the person 
to whom he delivers it shall be the payee, notwithstanding that the check itself 
describes the payee by the name of another person from whom the consideration 
purports to come . . .”  Forbes & King v. Espy, Heidelbach & Co., 21 Ohio St. 474 
(1871).

FREDERICK R. TOURKOW.

TAXATION— Federal Estate Tax—Joint Tenancies.
In 1909 the decedent purchased real estate, paying the entire consideration 

himself. The conveyance was made to the decedent and his wife as tenants by



1938] Recent Decisions 499

the entirety. Upon decedent’s death the commissioner included the value of the 
entire property in his gross estate for purposes of the federal estate tax under 
Section 302(e) of the Revenue Act of 1926, 44 Stat . 71, 26 U. S. C. § 411 (1934). 
The Board of Tax Appeals affirmed this action, and an appeal was taken to the 
Seventh Circuit Court of Appeals. Held, only one-half the value of the property 
at the date of decedent’s death was properly includable in his gross estate for 
purposes of the federal estate tax. Bowers v. Comm’r of Internal Revenue, 
90 F. (2d) 790 (C. C. A. 7th, 1937), cert, granted, 58 S. Ct. 49 (Oct. 11, 1937).

The federal estate taxing law, since its first enactment in 1916, has provided 
that in the case of property held in joint tenancy or tenancy by the entirety, upon 
the death of any tenant the value of the property at the time of his death should 
be included in his gross estate in the proportion of his contribution to the purchase 
price. Thus, where the decedent pays 100% of the purchase price, 100% of the 
property’s value at the date of his death is to be included in his gross estate.

The Supreme Court has sustained the validity of the tax in the case of a 
tenancy by the entirety (1) where the tenancy was created after the passage of 
the act under which it was sought to lay the tax, Tyler v. United States, 281 
U. S. 497 (1930); (2) where the tenancy was created after the passage of the 
first act levying such tax, but was taxed under an act increasing the rate of the 
tax, the latter act having been passed subsequent to the creation of the tenancy, 
Phillips v. Dime Trust & Safe Deposit Co., 284 U. S. 160 (1931); (3) where the 
tenancy was created in 1915, prior to the passage of the first taxing act. Third 
National Bank & Trust Co. v. White, 287 U. S. 577 (1932).

The Supreme Court has not yet been called upon to sustain the validity of a 
tax upon 100% of the value of a joint tenancy where 100% of the purchase price 
was contributed by the decedent joint tenant. It has sustained a tax upon 50% 
of the value in such case where the tenancy was created prior to the passage of 
the first estate taxing act. Gwinn v. Commissioner, 287 U. S. 224 (1932); 
Griswold v. Helvering, 290 U. S. 56 (1933). But in Cahn v. United States, 297 
U. S. 691 (1936), the Court reversed a decision of the Court of Claims sustaining 
an 100% tax where the tenancy was created prior to 1916. In that case the tax 
was laid under the Revenue Act of 1918, which contained no explicit provisions 
directing retroactive application of the tax. In Knox v. McElligott, 258 U. S. 
546 (1922), a case similar to the Cahn case, the Court had held that the tax could 
not be applied retroactively in the absence of explicit direction by Congress. It 
was not decided whether a tax laid under such explicit direction would be consti
tutional. In its per curiam reversal of the Cahn case the Court cited only the 
Knox case. In the case of Third National Bank v. White, supra, it should be 
noted that the retroactive application of the tax was authorized by express pro
vision in the 1926 Act under which the tax was laid. In its per curiam affirmance 
of the decision below sustaining the tax in the White case the Court cited only 
the Tyler case and- the Gwinn case, supra. The Cahn case, therefore, is capable 
of reconciliation with the White case.

The lower federal courts have sustained a 100% tax in the case of a joint 
tenancy, where the tenancy was created after 1916. Commissioner v. Emery, 
62 F. (2d) 591 (C. C. A. 7th, 1933); O’Shaugnessy v. Commissioner, 60 F. (2d) 
235 (C. C. A. 6th, 1932), cert, denied, 288 U. S. 605 (1933). In Foster v. Com
missioner, 90 F. (2d) 486 (C. C. A. 9th, 1937), the court sustained an 100% tax 
on the estate of a decedent dying in 1931 without reference to the time of the 
tenancy’s creation. The Supreme Court granted certiorari in this case, 82 L. ed. 
IIP (Nov. 15, 1937), shortly after its grant of certiorari in the principal case, 
and assigned it for argument directly following argument in the principal case. 
By strong dictum in the case of Levy's Estate v. Commissioner, 65 F. (2d) 412



(C. C. A. 2d, 1933), it was asserted that the time of the tenancy’s creation is 
immaterial.

In the principal case, in an attempt to escape the authority of the White case, 
counsel for the taxpayer stressed the fact that the property held in tenancy by 
the entirety in the White case consisted of personalty, and sought to draw a dis
tinction on the ground that the principal case concerned realty. But this distinc
tion was rejected in the case of Robinson v. Commissioner, 63 F. (2d) 652 
(C. C. A. 6th, 1933), cert, denied, 289 U. S. 758 (1933), where a tenancy by the 
entirety in realty was created in 1910 and the decedent tenant died in 1925. Note 
again that, as in the White case, the tax in the Robinson case was laid under the 
1924 Act, which carried an explicit provision requiring retroactive application of 
the tax. Compare Goodenough v. Commissioner, 83 F. (2d) 389 (C. C. A. 6th, 
1936). It is difficult to perceive how the Circuit Court of Appeals in the prin
cipal case escaped the influence of the White case, of which it makes no mention. 
Nor does it mention the Emery case, supra, a decision from its own circuit, the 
seventh. There, it is true, the question was one of the 100% taxability of a 
joint tenancy created after 1916. But, after the Supreme Court’s decision in the 
Tyler case, there can be be no doubt as to the validity of an 100% tax in the case 
of a tenancy by the entirety created after 1916, and, therefore, the sole basis 
upon which the principal case must rest, if it is to rest at all, is on the point of 
retroactivity. As long as the White case stands, this basis is extremely weak.

JAMES NEVILLE.
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TAXATION— Federal Income Tax— Stock Dividends.
Taxpayer was the owner of common stock in a Wisconsin corporation which, 

on June 29, 1929, had outstanding preferred stock of par volue of $100 per share, 
and common stock of no par value. On that date a dividend of $14 a share on 
common, payable July 1, 1929 in the preferred stock of the declaring corporation 
at par value, was declared. Taxpayer accordingly received 533.715 shares of pre
ferred stock on his common stock holdings. The Commissioner of Internal Revenue 
sought to tax him on $53,371.50, the fair market value of the stock dividend on 
July 1, 1929, acting under Section 115(f) of the Revenue Act of 1928. The Board 
of Tax Appeals sustained the tax, 32 B. T. A. 820; the circuit court of appeals 
reversed, 88 F. (2d) 3 (C. C. A. 2d, 1937); the Commissioner appealed. Held, 
the distribution was non-taxable under Section 115(f) of the 1928 Act. Helvering 
v. Gowran, 82 L. ed. 180, 58 S. Ct. 154 (1937).

Substantially the same question was presented in the case of Helvering v. 
Pfeiffer, 82 L. ed. 185, 58 S. Ct. 159 (1937), decided the same day as the Gowran 
case. There a tax on the fair market value of a dividend in preferred stock of the 
declaring corporation distributed to common stockholders was sustained by the 
Board of Tax Appeals; the Circuit Court of Appeals for the Seventh Circuit re
versed, 87 F. (2d) 125 (C. C. A. 7th, 1936), and the Commissioner appealed. Again 
the Supreme Court held the dividend non-taxable.

Section 201(d) of the Revenue Act of 1921 provided simply: “ A stock dividend 
shall not be subject to tax.”  This identical provision reappeared as section 201 ( f ) 
of the 1924 and 1926 laws, and as section 115(f) of the 1928, 1932, 1933, and 1934 
laws. It was originally enacted to meet Congress’ understanding of the decision of 
the United States Supreme Court in Eisner v. Macomber, 252 U. S. 189 (1920). 
There the court held that a dividend on common stock payable in common stock 
of the declaring corporation was not income within the meaning of the Sixteenth 
Amendment, and so was not constitutionally taxable by Congress. The reason
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given for the decision was that as the proportionate interest of the stockholder 
in the corporation remained precisely the same, both as to quantity and quality, 
after the distribution as it was before, he had realized nothing that could be 
called income.

This statutory exemption the Treasury applied to all stock dividends. Reg. 62, 
art. 1548 (1922). At the same time the Regulations provided that where the new 
stock received as a dividend was of a character or preference materially different 
from the old stock, the cost of the old stock was to be apportioned between the 
old and the new. In this way, by reducing the cost basis of the old stock, the 
amount of capital gain realized upon the subsequent sale of the old stock was 
increased. See Reg. 86, Art. 113(a) (12)-1 (2) (1922). This regulation was held 
invalid in Koshland v. Helvering, 298 U. S. 441 (1936). The Supreme Court there 
held that its decision in Eisner v. Macomber did not hold that all stock dividends 
were non-taxable, but only those were non-taxable which resulted in no change 
in the position of the stockholder. Where a holder of common stock receives pre
ferred stock he acquires a new interest in the corporation, and therefore could 
constitutionally be taxed upon such a distribution. Accordingly, the Court held, 
the distribution in question (in the Koshland case the holder of common stock had 
received a dividend in preferred stock) was constitutionally taxable when made, 
and, if taxable at all under existing statutory provisions, had to be taxed in the 
year in which made. Thereafter it became capital and could not be considered 
in computing the taxpayer’s income even upon the capital gain realized by the 
taxpayer upon the sale of the original stock. The Court expressly reserved its 
opinion whether or not the statutory provisions then in effect (1930 in the Kosh
land case) would have authorized the taxing of the dividend when made. That 
question the Court was called upon to answer in the two principal cases.

The Government argued that the term ‘ stock dividend ’ as used in the statutes 
granting exemption was meant by Congress to provide for an exemption no 
broader than that required by the decision in Eisner v. Macomber. “  It is un
reasonable to suppose that Congress . . . for no apparent reasons of policy in
tended to exempt stock dividends which were within its taxing power. . . . Grants 
of immunity from taxation are strictly construed.”  Brief for Petitioner in No. 27, 
Helvering v. Gowran, supra, at page 19. Its argument carried with it persua
siveness lent by the keen and lucid statement of Learned Hand, J., dissenting from 
the decision of the majority of the Circuit Court of Appeals for the Second 
Circuit in Pfeiffer v. Helvering, supra. In further substantiation of its position, 
the Government pointed to the action taken by Congress after Koshland v. 
Helvering when, in the Revenue Act of 1936, it amended section 115(f) so as to 
provide: “ A distribution made by a corporation to its stockholders in its stock . . . 
shall not be treated as a dividend to the extent that it does not constitute income 
to the shareholder within the meaning of the Sixteenth Amendment. . . .” Sec
tion 115(f) (1) of the Revenue Act of 1936. (49 Stat. 1648).

In rejecting the Government’s argument the Court said that the exemption 
granted in section 115(f) prior to its amendment in 1936 “ is so clearly expressed 
as to leave no room for construction.” The Court held itself unable to refer to 
the legislative history of the provision, remarking that even if it were to concede 
the fact that the broad language of section 115(f) was adopted by Congress in 
the erroneous belief that its breadth was required by the decision in Eisner v. 
Macomber, “ Such facts would not justify the court in departing from the un
mistakable command embodied in the statute.”

CLARENCE G. PECHACEK.
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TAXATION—Income Exemptions—Alimony.
Eula J. Alsop, the petitioner’s wife, brought suit in France for absolute divorce 

with alimony. The court announced its intention of granting the divorce, but 
before entering the decree said it would give the parties an opportunity to enter 
into an agreement “  in lieu of alimony ” . The agreement was reached whereby the 
petitioner was to convey certain realty to trustees in an irrevocable trust to pay 
his wife $15,000, $3000 of which was to go to the children for support until they 
reached their majority and then to the wife for life; all income from the trust 
over the stated sum was to be paid to the petitioner, and any deficiencies in 
the income up to the stated sum would be made up by him. The corpus was to 
revert to the husband if he was pre-deceased by his wife and his children without 
leaving issue. Following this agreement the absolute divorce was granted. In 
the decree no mention was made of alimony or the trust agreement. Later the 
petitioner’s divorced wife remarried. Payments of the trust income continued to 
be made to the former wife following her remarriage. Inclusion of such pay
ments in the settlor’s income for federal income tax purposes was resisted. Held, 
that the petitioner was required to pay taxes on the income received by his divorced 
wife notwithstanding her remarriage to another. Alsop v. Commissioner, 92 F. 
(2d) 148 (C. C. A. 3d, 1937), pet. cert, filed (Dec. 7, 1937).

Amounts paid to a divorced wife under a decree for alimony are not regarded 
as income of the wife but as paid in discharge of the husband’s general obliga
tion to support, which is made specific by the decree. Douglas v. Willcuts, 29G 
U. S. 1 (1935); Gould v. Gould, 245 U. S. 151 (1917). Payments made to divorced 
wife through a trust created by the husband “ in lieu of alimony ” , where the 
decree of divorce incorporated the terms of the trust, are taxable to him. Helvering 
v. Coxey, 297 U. S. 694 (1936).

The Board of Tax Appeals in affirming the decision of the Commissioner relied 
mainly on the authority of Douglas v. Willcuts, supra. In this case the court before 
giving its decree of divorce allowed the parties to make an agreement “ in lieu of 
alimony” . In handing down the decree it adjudged that the husband was to 
provide for his wife’s support in accordance with the terms of the trust agree
ment, and that the wife was to receive the benefit of the agreement “ in lieu of 
all other alimony or interest in the property or estate of her husband.” By so 
doing the court incorporated the agreement into the decree and accepted it as 
its own decree for alimony.

In many jurisdictions the duty to pay alimony ceases on the remarriage of the 
divorced wife. Tremper v. Tremper, 39 Cal. App. 62, 177 Pac. 868 (1918); Carlton 
v. Carlton, 87 Fla. 460, 100 So. 745 (1924). Since the trust agreement was incor
porated into the alimony decree it should end when alimony ends. It has been 
held that “ good public policy would not compel a divorced husband to support 
his former wife ” , except under extraordinary conditions, which she should be 
required to prove, and that “ the cases wherein alimony should be continued after 
remarriage are extremely rare and exceptional.” Cohen v. Cohen, 150 Cal. 99, 104, 
88 Pac. 267, 270 (1906). A number of states, including New York and New 
Jersey, have passed statutes specifically relieving the husband of the duty to 
support his divorced wife after she has married another man.

Although it is generally stated that the remarriage of the wife does not auto
matically release the former husband from the duty of supporting her, her re
marriage is almost universally held to be sufficient grounds for an order sus
pending or abrogating further payments of alimony upon application therefor by 
the former husband. Hartigan v. Hartigan, 145 Minn. 27, 176 N. W. 180 (1920); 
Heston v. Odlin, 125 Wash. 477, 216 Pac. 845 (1923).
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In the instant case, the petitioner did not make an application for a release 
from his obligation to support his divorced wife on her remarriage. His obliga
tion to support her continued until such request is made and granted. Therefore, 
the husband must continue to pay the tax on the income because it is his income 
and not the wife’s, Gould v. Gould, supra. Had the petitioner asked for an appli
cation for release from the said obligation of support, and the request had been 
granted, he would still be responsible for the tax. Upon such on event the income 
from the trust would either go to the children or revert to him as provided for 
by the trust agreement. In the former case the petitioner would be responsible 
for the tax because the income would be used for the support of the children. 
Helvering v. Schweitzer, 296 U. S. 551 (1935), and Helvering v. Stokes, 296 U. S. 
551 (1935), clearly establish the rule that the petitioner must pay taxes on the 
income derived from a trust for the support of his minor children. If the trust 
were to revert to the petitioner obviously he would be obliged to pay the tax on 
the income derived therefrom.

PETER N. CHUMBRIS.

TORTS— Picketing— Racial Disputes.
Appellee operated a retail store in a section of the District of Columbia inhabi- 

tated largely by negroes. The appellants, unconnected with any labor organiza
tion, began picketing the premises, after the appellee had refused to comply with 
their request to employ negroes in managerial and clerical positions. The District 
Court granted an injunction. Held, injunction properly issued as case involved 
a racial dispute and not a labor dispute within the meaning of the Norris- 
LaGuardia Act, 47 Stat . 70 (1932), 29 U. S. C. 101-115 (1934). The New Negro 
Alliance v. Sanitary Grocery Company, Inc., (App. D. C. 1937).

The problem presented in the instant case has previously arisen in Maryland, 
Green v. Samuelson, 168 Md. 421, 178 Atl. 109 (1935), and in New York, A. S. 
Beck Shoe Corporation v. Johnson, 153 Misc. 363, 274 N. Y. Supp. 946 (Sup. Ct. 
1934), and has been treated as a racial dispute rather than a labor controversy. 
In both cases the factual situations were similiar to those in this case. In the 
Johnson case, supra, the court said at 953: “ The defendants do not constitute 
a labor union or labor organization of any kind. They do not compose, nor are 
they all members of any single trade or class of trades. Their demands are not 
connected with any one industry. The questions about which they are now picket
ing have no connection with wages, hours of labor, unionization or betterment of 
working conditions. It is solely a racial dispute.” The Maryland court held at 
113: “ In our opinion this is a racial or social question and as such the rules 
heretofore announced and applied to labor disputes have no application. . . .”

There has been some tendency to confine the applicability of the restrictive pro
visions of the Norris'-LaGuardia Act, supra, to disputes between the employer 
and his own employees. United Electric Coal Companies v. Rice et al., 80 F. (2d) 
1 (C. C. A. 7th, 1935), cert, denied, 297 U. S. 714 (1936); Lauf v. E. G. Shinner & 
Co., Inc., 82 F. (2d) 68 (C. C. A. 7th, 1936); Scavenger Service Corp. v. Courtney, 
85 F. (2d) 825 (C. C. A. 7th, 1936). The principal case accords with this tendency.

The use of the picket has recently been justified by lower New York courts in 
disputes not involving labor. Customers were permitted to use one picket, dur
ing certain hours, near a bakery to protest against its alleged exorbitant prices, 
Julie Baking Co. v. Graymond, 152 Misc. 846, 274 N. Y. Supp. 250 (Sup. Ct. 1934). 
To maintain fair prices, picketing and refusing to honor theater tickets sold by 
a “ scalper ” was held justifiable in Cohen v. Martin Beck Theater Corp. (Oct. 23,

10
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1934) N. Y. L. J. 1407. Picketing of a meat market with placards which truth
fully stated that sale of kosher poultry by poultry stand was permitted on ground 
that right of giving information of such character in a forcible manner should 
not be limited to labor disputes, Rosman v. United Strictly Kosher Butchers U. V. 
Local No. 1, Bronx, Inc., 298 N. Y. Supp. 343 (Sup. Ct. 1937). Tenants were 
permitted to picket a building as a protest against the rent demanded by the land
lord in Barnes-Amo Bldg. Corp. v. Hoffman (March 6, 1933) N. Y. L. J. 1324; 
but an injunction was allowed where tenants picketed a building as unsafe, on 
the ground that the proper procedure was to notify the local building inspector. 
People v. Kopezak, 153 Misc. 187, 274 N. Y. Supp. 629 (1934). In these cases the 
courts considered that the resort to the picket, so long as it was peacefully con
ducted, was justified by the purpose in each case in which its use was permitted.

The attitude of the New York courts toward picketing is more liberal, (See, 
for example, Exchange Bakery v. Rif kin, 245 N. Y. 260, 157 N. E. 130, 1937), 
than that of the great majority of jurisdictions, some of which refuse to recog
nize its legality in any circumstances, In re Langell, 178 Mich. 305, 144 N. W. 
841 (1914), and others of which restrict its use within very, narrow limits. Webb 
v. Cooks’ Union, 205 S. W. 465 (Tex. 1918); Harvey v. Chapman, 226 Mass. 191, 
115 N. E. 304 (1917); Oak es , Organised L abor and I ndustrial Conflicts 
(1927) § 327. A more liberal view is being forced upon the courts of many of 
these states by statutes similar to the Norris-LaGuardia Act, supra. See Fraenkel, 
Recent Statutes Affecting Labor Injunctions and Yellow Dog Contracts (1936) 
30 III. L. Rev. 854.

DANIEL BELL, JR.

UNFAIR COMPETITION— Radio— Electrical Transcriptions
Fred Waring recorded two songs for the Victor Talking Machine Company. 

Under the agreement these records were stamped “ Not licensed for radio broad
casting ” . With the permission of the copyright owners of the songs the defen
dant broadcasted the records, announcing them to be electrical transcriptions. 
Waring brought a bill to enjoin the broadcasting. Held, upon appeal, the injunc
tion was properly granted on the grounds that the plaintiff has a property right 
in the unique and artistic rendition of the songs, that the restriction constituted 
an equitable servitude on the records, and the defendant’s violation constituted 
unfair competition. Waring v. WDAS Broadcasting Station, Inc., 194 Atl. 631 
(Pa. 1937).

At common law an artist was granted complete rights in his creations. Donald
sons v. Becket, 4 Burr. 2408 (K. B. 1769). The law has never considered it neces
sary in order to establish property rights in intellectual or artistic productions 
that the entire ultimate product should be the work of a single creator; such 
rights may be acquired by one who perfects the original work or substantially 
adds to it in some manner. Webster v. Lane, [1900] A. C. 539 (property in report 
of public address); Arronson v. Baker, 43 N. J. Eq. 365, 12 Atl. 177 (1888). If 
the final product is based on another work, it is no bar to a copyright. Schuberth v. 
Shaw, Fed. Case No. 12,482 (C. C. Pa. 1879); the performance need not be of 
unusual merit. Yale Univ. Press v. Row, Peterson and Co., 40 F. (2d) 290 (S. D. 
N. Y. 1930).

The property rights in the unique and artistic rendition are not lost by dissemi
nation of the work among the public. Thus, the production of a play, Ferris v. 
Frohman, 223 U. S. 424 (1911), the delivery of a lecture, Nutte v. National Insti
tute Inc., 81 F. (2d) 236 (C. C. A. 2d, 1929), radio broadcasts, Uproar Co. v.
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National Broadcasting Co., 8 F. Supp. 358 (D. Mass. 1934), aff’d on another 
ground, 81 F. (2d) 373 (C. C. A. 1st, 1936), cert, denied, 298 U. S. 670 (1936), 
do not constitute a publication which operates as an abandonment to public use. 
Hence, the restrictions on the records “ Not Licensed for Radio Broadcasting ”  as 
applied, was the giving of notice to all that there was no abandonment but only 
a qualified publication. But it has been held that promiscuous sale of copies of 
an opera constitute dedication to public use in spite of such restrictions, Larrowe- 
Loisette v. O’Loughlin, 88 Fed. 896 (S. D. N. Y. 1898); see also Jewelers’ Mer
cantile Agency v. Jewelers’ Wkly. Pub. Co., 155 N. Y. 241, 49 N. E. 872 (1898). 
The contrary decisions were based on the principle that once general publications 
occurs it cannot be limited by restrictions and reservations. These cases depend 
essentially on fact that restriction would be an unreasonable restraint of trade 
and hence against public policy.

A second ground on which to sustain the injunction was found by the court in 
the doctrine of equitable servitude on the records. Chafee, Equitable Servitudes 
on Chattels (1928) 41 H arv. L. Rev. 945.

Another ground for the decision, by far the most cogent, is the extension of the 
doctrine of unfair competition. Although, in general, the doctrine of unfair com
petition rests upon the practice of fraud or deception, the presence of such an 
element is not an indispensable condition for equitable relief. Under certain con
ditions equity will protect an unfair appropriation of the product of another’s 
labor and talent. Associated Press v. KVOS Inc., 80 F. (2d) 575 (C. C. A. 9th, 
1935); Cheney Bros. v. Doris Silk Corp., 35 F. (2d) 279 (C. C. A. 2d, 1929).

SIDNEY Z. LEVY.

WORKMEN’S COMPENSATION—Accidental Injury— Over-work
James S. Rennie, a sufferer from arteriosclerosis, was employed as a claims 

adjuster by the Royal Indemnity Co. He experienced an attack of angina pectoris, 
disabling him completely, which, according to medical testimony, was brought on 
by overwork induced by the appellee in assigning to him for unassisted handling 
more than 250 cases, where the average adjuster can properly handle only from 
75 to 100 cases a month. Held, under Employees’ Compensation Act, D. C. Code 
(1929) tit. 19 §§ 11, 12, adjuster sustained an “ accidental injury ” entitling him to 
compensation. Hoage, Deputy Comm’r v. Royal Indemnity Co., 90 F. (2d) 387 
(App. D. C. 1937).

Cases in point are saturated with confusion; competent courts of one juris
diction are in definite opposition to those of another. One state requires an ob
jective injury to the physical structure of the body. Costly v. City of Encleth, 
173 Minn. 564, 218 N. W. 126 (1928). But in another state it is equally well 
settled that the Workmen’s Compensation Act does not apply exclusively to trau
matic injuries. The case of Quality Milk Products v. Linde, 159 Okla. 256, 257, 
15 P. (2d) 58, 60 (1932), involved an award by the commission for a disability 
incurred by inhaling alcoholic fumes from a spray gun while the claimant was 
engaged in the cleaning and painting of automobiles in a room insufficiently venti
lated. In sustaining the award, the court said: “ The adjective ‘ accidental ’ is not 
a technical term but a common one, whose popular usage would not necessarily 
mean that the words * accidental injury ’ indicated the existence of an accident, 
but rather the idea that the injury was either unintended or unexpected. In the 
term ‘ accidental injuries ’ the substantive ‘ injuries ’ expresses the notion of the 
thing or event, i. e. the wrong or damage done to the person; while ‘ accidental ’ 
qualifies and describes the noun by ascribing to ‘ injuries ’ a quality or condition
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of happening or coming by chance, or without design, taking place unexpectedly or 
unintentionally.”  Accord: Victory Sparkler & Specialty Co. v. Francks, 174 Md. 
308, 128 Atl. 635 (1935).

Compare Thomson v. Amoskeag Mfg. Co., 86 N. H. 436, 170 Atl. 769 (1934), 
where the court refused to regard as an “ accidental injury ” an instance where 
the daily breathing of gases lowered the employee’s resistance, and tuberculosis 
germs present in his system became active and caused death. But where an em
ployee of an oil refinery was engaged for a period of time in cleaning petroleum 
coke out of stills, and over such period of time was exposed to coke and dust and 
gas fumes, and where it was further shown that on a certain date the employee 
went to work as usual, and after working a portion of the day, became suddenly 
and violently ill, and where the evidence showed that the inhaling of the gas fumes 
and coke dust that particular day brought about the collapse of the employee 
because he had reached the limit of his endurance, it was held to constitute “ an 
accidental injury ”  within the provision of the Workmen’s Compensation Law. 
Johnson Oil Refining Co. v. Lonnie Guthrie, 167 Okla. 83, 27 P. (2d) 814 (1933).

In Commercial Casualty Ins. Co. v. Hoage, 75 F. (2d) 677, 678 (App. D. C. 
1935) cited by Martin, C. J. in the present opinion, the court said, “ It has been 
held a number of times, and we think correctly, that an ‘ accidental injury ’ may 
occur notwithstanding the injured is then engaged in his usual and ordinary work, 
and likewise that the injury need not be external. It is enough if something unex
pectedly goes wrong within the human frame. Hence it is that ‘ accidental in
jury ’ includes an injury which is unexpected or not designed, and just as much 
includes injury sustained by an employee subject to physical infirmities as injury 
to one who is strong and robust.”  Similarly in another case cited in the opinion, 
the claimant was employed by Southern Dairies. It was his duty to record tempera
tures, repair pipes and perform other services in the cooling rooms of the plant, 
where the temperature ranged from 0° to — 22° F. Due to the constant and ex
tended exposure, day after day, in these rooms, the insured suffered an attack of 
thrombo-angitis obliterans, with possible complications by arteriosclerosis; he, 
however, continued work, and on a particular day he was compelled to relinquish 
his employment because of the condition of his leg, which later had to be amputated. 
In this situation the court decided that the continuous exposure had set in motion 
a chain of circumstances resulting ultimately in the amputation. The court quotes 
several other cases, none of which has the gradual causation of the “ accidental 
injury ” as the one just related or the instant case. Obviously, however, it is safe 
to say that the more progressive courts see no difference in gradual wasting of 
lungs by inhaling gases, destruction of limbs by exposure to freezing temperatures 
and a gradual wasting of energy and nerve resources resulting in injury as in the 
present case. But if on the other hand, as asserted in the appellees’ brief, the 
principal case goes far beyond any other heretofore decided in the liberality of 
its construction of the terms “ accidental injury ” , it is nevertheless consistent with 
the view of the federal courts that the Long shoremen’s and Harbor Workers’ 
Compensation Act, 44 Stat . 1424 (1927), 33 U. S. C. §§ 901-950 (1934), enacted, 
with reservations, as the District of Columbia Employees’ Compensation Act, 
supra, should be given a “ reasonably ” broad construction in favor of injured 
workers. Baltimore & O. R. R. v. Clark, 56 F. (2d) 212 (D. Md. 1932); Rothchild 
& Co., Inc. v. Marshall, 56 F. (2d) 415 (W. D. Wash. 1930).

IGNATIUS J. KEANE.



BOOK REVIEWS
CASES AND OTHER MATERIALS ON ADMINISTRATIVE LAW—by Robert 

A. Maurer.f The Lawyers Co-operative Publishing Company, Rochester, 1937. 
Pp. x, 608.

Observation and hearsay indicate that the usual law school faculty 
contains teachers of three general types. At one extreme is he who 
considers it his bounden duty not only to let the student mystify himself 
but also to lend a helping hand in the mystifying process, and who 
considers it shockingly unprofessional, not to say unpedagogical, to 
give any indication of the path out of the fog. At the other pole is he 
who disbelieves in fogs, and by a process of steady, constant exposition 
keeps every step of the path well illumined for the struggling pilgrims. 
And then there is he who chooses a middle course, believing that it is 
good for the tyro to lose his way now and again, but who is ever alert to 
see to it that he is brought back to the road in good season. Of each of 
these types the history of legal education affords many eminent and 
successful instances.

As it is with the artisans, so with the tools. The casebooks which 
the teachers use may be classified along much the same lines as the 
teachers themselves. Some of them present only problems, leaving it 
to the curiosity and industry of the student to work out the answers. 
Others contain such a wealth of information as to amount almost to 
treatises on their subjects, so that they present problems only after 
they have solved them. A third type of book is both informative and 
provocative. It reveals enough to show the student his general objec
tive, but goes into no more detail than is necessary to impress upon 
the student that there are details and to stimulate him to learn these 
for himself.

If we can postulate these three types of casebook, Professor Maurer’s 
is of the third mentioned class. In the field of Administrative Law, as 
yet largely undefined, and, indeed, capable of definition only by the 
limits of legislative ingenuity and of due process of law, any attempt 
to give a comprehensive presentation of the subject would be futile and 
evanescent. Such an attempt the present editor has wisely refrained 
from making. On the other hand, he has not argued that, because 
Administrative Law is largely indefinite, it is wholly so, and left the 
student to flounder his own way through samples of such materials as 
happen to exist.

t Professor of Law, Georgetown University School of Law.
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The book opens with a constructive partial answer to the question on 
the lips of every student who takes the course: “ What do you mean 
when you say, ‘Administrative Law? ’ How does this law differ from  
any other law? ” The uneasiness indicated by such questions should be 
considerably relieved upon a reading of Professor Maurer’s brief refer
ence to the Separation of Powers doctrine,1 Professor Dicey’s distinc
tion of Administrative Law from droit administratif,2 descriptive 
excerpts from the reports of the Committee on Ministers’ Powers 3 and 
of the Committee on Administrative Law of the American Bar Associa
tion,4 an historical survey by Justice (as he then was) Rosenberry,5 
and a series of cases 6 giving concrete instances of types of activity 
peculiar to administrative agents and agencies. All of this is not, of 
course, a complete answer to the student’s question, but it does tend to 
give him some bearings and to make him feel that he is not sailing a 
wholly uncharted sea.

Professor Maurer’s collection has two unique features which, alone, 
would make it a distinct contribution to the literature of Administra
tive Law. In one place 7 he has reproduced verbatim illustrations of 
the exercise of administrative rule-making power. Although every 
course in Administrative Law deals extensively, in one way and 
another, with administrative regulations, it is safe to say that it is 
the rare student who has ever actually read one in its full context, as 
distinct from the disjointed excerpts found in court opinions. The 
student who has these rules concretely placed before him will make a 
more realistic approach to problems, will have a more vivid picture of 
the Administrative in action, and will have a keener appreciation of 
the significance of judicial decisions upon administrative acts than will 
the student to whom administrative rules are only a vague abstraction.

The other feature is a chapter 8 in which the editor considers the 
appropriateness of the remedy by which judicial review of administra
tive action is sought. No small part of the hostility to and distrust of 
administrative bodies apparent at the Bar and among the public 
generally can be laid to failure to distinguish between the problem of 
administrative finality and the problem of selection of procedural 
remedy, and to ignorance of a technique of selection of remedy. It is 
gratifying, therefore, to see the editor of a casebook prepare a new

ip. l.
2 P. 3. From The Development of Administrative Law in England (1915) 31 

L. Q. R ev. 148.
sp. 10.
*P. 24.
5 P. 16. State ex rel. Wisconsin Inspection Bureau v. Whitman, 196 Wis. 472 

(1928).
6 Chapter II, entitled Grants of Administrative Discretion— Licensing Power.
7 Pp. 103-114.
8 Chapter VII.
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generation of lawyers to remedy this situation. Here, again, the 
preparation consists, not of an elaborate disquisition upon all the 
characteristics of mandamus, certiorari, injunction and the other 
remedies, but rather of the presentation of sufficient cases to establish 
that there is a real problem, what it is, and some of the ways of 
meeting it.

The compromise between satisfying student curiosity and requiring 
student investigation is carried out effectively in the last few chapters 
of the book (where the editor presents separately problems peculiar to 
some of the more important federal administrative bodies and judicial 
review thereof) by the devise of printing at the head of each chapter 
“ orientation ” materials dealing with the tribunal considered in that 
chapter. Thus, there will be an excerpt from an address by an Inter
state Commerce Commissioner describing the work of the Commission, 
or from an address by an officer of the Federal Trade Commission, 
describing the practice and procedure before that body. Here is some
thing decidedly less than “ spoon-feeding ” which has the practical 
advantage of giving a perspective that could not otherwise be gained 
save by reading a score of cases— a very important consideration to the 
teacher who desires to give a diversified course within the limited 
time usually allowed.

One point may be marked up in criticism of the book. The fact that 
practically all of the cases reported are decisions of the twentieth 
century, a substantial number of them being dated as of the present 
decade, might lead even the more-than-casual reader to suspect that 
there is truth in current newspaper innuendoes that the Roosevelt 
“ Brain Trust ” were the creators of Administrative Law. That the 
editor does not look upon his subject as a new branch of the law is clear 
from the content of the materials cited and quoted in his rich footnotes. 
Perhaps his answer is that, although the subject itself is not new, the 
realization of its importance is, and he has chosen to present the law 
in its application to problems of the present day and age. If that be the 
answer, the retort is that the Supreme Court of the United States, even 
in its public law decisions, still purports to be governed by stare 
decisis, and even the most practical-minded man cannot appreciate all 
the implications (for example) of the law of delegation of powers as 
expounded in the Schechter Case 9 except against the background of 
such cases as The Brig Aurora10 and Field v. Clark.u

The question of the proper place in a casebook of materials of his
torical background is, however, one on which reasonable men may 
differ, and the editor might well rejoin that, after all, his book is not

9 295 U. S. 495 (1935). Reported, on the delegation point in Maurer 71.
107 Cranch 382 (1813).
“  143 U. S. 649 (1892).
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designed for student self-teaching, and that the different professors 
who use it are free to supplement it with such other materials as they 
see fit to use.

Apart from the merits of its own inner detail, the appearance of 
Professor Maurer’s book is, in itself, an auspicious omen. It brings the 
total number of major casebooks on Administrative Law to three, and 
these are about to be joined by a fourth. In the normal course of events, 
each of these books, with their varying ideas of the scope of the course 
and their different modes of approach to the problems, will acquire a 
substantial following, comparisons of methods and materials will en
sue, and it can be expected, as a result, that the next few years will 
witness great strides towards the perfection of the science of Adminis
trative Law, for, “ Just as a stone, rubbed against a stone, striketh 
forth a spark, so, in a clash of wits, truth is illumined ” .

J o h n  D. O ’R e il l y , J r .*

THE TRIAL JUDGE— by Henry T. Lummus.f The Foundation Press, Inc., 
Chicago, 1937. Pp. iv, 148.

Julius Rosenthal, born in Germany in 1828, was admitted to the bar 
in Chicago in 1860. A lawyer of great learning, and devoted to the 
scholarship of the law, his activities were chiefly responsible for the 
development of the Chicago Law Institute, of which he was for twenty- 
five years librarian and for twelve years president. He died in 1905, 
and in 1919 Northwestern University established, in honor of his 
memory, the Julius Rosenthal Foundation for General Law. Under 
its auspices Associate Justice Henry Tilton Lummus, of the Supreme 
Judicial Court of Massachusetts, delivered, in March 1937, three lec
tures at the Law School of Northwestern University, and they are 
now published by the Foundation.

Justice Lummus was admitted to the Massachusetts bar in 1898, and 
has been on the bench of that state since 1903. He was for fourteen 
years the judge of a district court in a city of one hundred thousand 
people; for eleven years one of thirty-two justices of the Superior 
Court, the principal trial court; and for five years one of the seven 
justices of the Supreme Judicial Court, the Massachusetts court of 
last resort. He may be taken, therefore, to be such a one as Rufus 
Choate had in mind when he spoke of judges of “ a certain power and 
turn of mind and cast of character ” which come “ for a considerable 
length of time, and in many varieties of circumstances, to be displayed 
upon the bench itself ” . He brings to this discussion of the place of 
a judge in the conduct of a court the rounded and seasoned judgment,

* Professor of Law, Boston College School of Law. 
f  Associate Justice, Supreme Judicial Court of Massachusetts.
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as to both essentials and incidentals, derived from his long experi
ence. He speaks as one who holds, as has happened in his own case, 
that “ being a judge ought to be a career in itself, and not merely 
an interlude in the practice of law or the holding of public office ’V  
To have a period of preparation up to forty, to begin then as trial 
judge in the principal trial court of the state, and to continue with 
ripening powers, without economic apprehension or concern with 
current political contentions, appears to him ideal for the judge, both 
as individual and as an instrument of justice. It is, on the face of it, 
a much better situation than to be nominated by, and to be regarded 
as in some measure subservient to, unofficial political managers who 
can secure his election and may prevent his reelection. Justice Lum
mus, in his lectures, portrays the role played by the judge under the 
system he prefers and which prevails in his state.

In what he says of the qualities a.nd of the conduct of judges, how
ever, there is not much to suggest a difference between those whose 
duties are discharged under any system, be it more desirable or less 
desirable. The same knowledge, dignity, suavity, impartiality, inde
pendence, are demanded of the judge who is there until age or age 
limit removes him, and of the judge who may have to pick up a new 
practice a generation after he has abandoned the one he had. And 
in the main the demand is met by the judiciary, however brought into 
being.

The lectures, however, were not designed for the advocacy of a 
particular system. They are intended rather to illustrate the bearing 
upon the administration of justice of the whole series of incidents, 
preferences, habits that focus upon the day to day experience with 
attorneys, with witnesses, with juries, and also with the complications 
that ensue when the administration of justice between man and man, 
or between man and society, is complicated by “ us the people ” when 
we make laws we do not intend to enforce; when we shirk our duty 
as witnesses and jurors; when we seek to influence police, prosecutors 
and even judges on the assumption that friendship or political interest 
supersedes law; when we encourage trial by newspaper to the degrada
tion of the court that permits it; when we show maudlin sympathy 
for convicted enemies of society.

These lectures open up for consideration many phases of law ad
ministration in regard to which there is room for difference of 
opinion, as well as many on which there is tacit agreement. Not 
that the subject is new, for there are phases of it that were dealt 
with by the learned Chancellor who wrote of Utopia four centuries 
ago; but the treatment of it is enlivened by references to personal and 
related modern experience, and to the circumstances of exceeding com-

1 P. 38.
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plex ity  in a nation  w ith  forty -n in e  governm ents, in all o f  w h ich  the 
sam e approach  to  p erfection  in relation  to ju stice  is ardently  desired 
in princip le, i f  not, here and there, so ardently  in practice . T he tone 
is m ellow  and the expression , fa r  from  being  dogm atic, is overlaid  
w ith  com prehending  recogn ition  o f  difficulties as w ell as o f  duties.

M a r t in  C o n b o y .*

HANDBOOK OF THE LAW OF WILLS—Thomas E. Atkinson.f West Publish
ing Company, St. Paul, 1937. Pp. 916.

Despite the hornbook format, this textbook will probably become 
very popular. It will appeal to the students who are taught by the 
casebook method, and even more to the instructors who teach by 
lecturing. Designed as a student’s handbook, it will be serviceable also 
to the average practitioner. For it is written from a practical view
point, tersely, and clearly— except for a very few instances, where the 
author attempted to be unduly concise.* 1 There are suitable citations 
to modern cases,2 texts and articles; and, when the case of first impres

* Member of the Bar of New York; sometime United States Attorney for the 
Southern District of New York; member of the Board of Regents, Georgetown 
University.

f  Professor of Law, University of Missouri School of Law.
1 (a) The first sentence, p. 95, needs to be rewritten to make it conform to the 

balance of the paragraph.
(b) The words “ in other states ” line 6, p. 171, should follow “ which ” to avoid 

breaking the parallelism to the reader’s confusion.
(c) In its elliptical form the sentence on line 3, p. 192, is faulty and makes 

difficult reading.
(d) Under “ Proof of Identity ” p. 338, the second sentence is confusing—in its 

contracted form—because the word “ document ” is there used as referring to the 
physical paper, whereas in the preceding sentence that word refers to a noun used 
in the will. Until “ identified ”  they are not identical.

(e) Discussing adherence to unusual religious beliefs in relation to the question 
of mental capacity to make a will, the author says (p. 201), “ After all, the sub
jects of life after death and of religion generally are matters of faith and not of 
rational knowledge. We cannot be intellectually convinced which, if any, of the 
various existing doctrines is the true one.” Religion is a matter of such nature 
that we should not hold another to be irrational (or consider him lacking intel
lectual conviction) simply because we ourselves cannot find faith, or conviction, 
in his views respecting religion.

2 (a) A nimble eye is required page 36. Footnote 72 reads, “ Cf. notes 77, 78 
infra ” . Following that direction, note 78 reads, “  Viz., the one mentioned supra, 
note 74 ” . Note 74 reads, “ See notes 51, 53, 69, supra ” .

(b) To the “ single exception ” noted p. 75, n. 88, add, D. C. Code (1901) § 388; 
D. C. Code (1930) tit. 29, § 297.

(c) P. 227, n. 12, add, Gen. Glergy Relief Fund v. Sharpe, 43 App. D. C. 63 
(1915).

(d ) P. 356, n. 94, add, Griswold, Spendthrift Trusts (1936), reviewed (1937) 
25 Georgetown L aw  Journal 512.



1938] Book Reviews 513

sion is still the outstanding statement of any doctrine, that case is 
cited and discussed. A notable feature is the author’s success in stating 
briefly the salient point in each of conflicting lines of cases. He shows 
which holding is followed by the majority of courts, or the weight of 
authority, and, by a well placed adjective, or short sentence, he indi
cates which line is, in his judgment, preferable. He advocates some 
needed legislation, and makes other practical suggestions of value.* 3 
Thus his book is provocative and stimulating, though too brief to be 
profound.

Shortly after receiving this book, I had occasion to determine the 
sufficiency of the execution of a holographic instrument bearing the 
signature of testatrix, which was produced as a codicil to her will, with 
proof that she had written it in the same room with one of the wit
nesses, but had kept the entire writing concealed, and had not acknowl
edged anything, to anyone, in terms, when she directed three servants 
to sign said paper, which she said was to be delivered to the executor 
named in her will. Referring here, I found the relevant subject-matter 
fully set forth, with a citation to the latest case in this jurisdiction. 
I went considerably further before deciding my problem; and I found 
nothing to alter or modify the statement in this text.

The treatment here seemed entirely adequate though less definite 
in a second matter in which I happen to have a peculiar interest, 
namely, the question of the “ revival ” of an earlier will by revocation 
of a will which “ revoked ” said earlier will.4 After stating the rules 
at common law and in the ecclesiastical courts, the American cases on 
this rather baffling subject are catalogued into five groups, with just 
enough discussion to aid the student in understanding the basis for 
the different results reached by the courts. The statutes on the subject 
then also receive brief mention.

A th ird  item  specially  noticed show ed the fo llow in g  result. A few  
years ago  this J o u rn al  published an article in w hich  I m aintained that, 
in the absence o f  an ancillary  adm in istration  in  his ow n  county, a 
debtor o f  a decedent should be perm itted , a fte r  a  reasonable tim e fo l 
low ing  the death o f  the decedent, voluntarily  to m ake paym ent o f  his

(e) P. 531, n. 14, cf. D. C. Code (1901) §§ 264, 275; D. C. Code (1930) tit. 29, 
§ 103, § 133.

( f )  P. 577, n. 48, cf. D. C. Code (1901) § 294; D. C. Code (1930) tit. 29, § 72.
3 He shows the practical operation of certain legal theories, pp. 92 and 769, and 

offers practical suggestions on the execution of wills, pp. 298-304, and on drafting 
wills, pp. 770-781. The table of contents shows 20 pages on history; 55 pages on 
intestacy; 40 pages on limitations on succession; 55 pages on will substitutes; 
160 pages on the substantive law of wills; and 350 pages on probate and the pro
cedural steps relating to succession. With the last, the author presents the 
substantive rules governing administration.

4 Whitehill v. Halbing, 98 Conn. 21 (1 9 2 2 ) ; (1923) 11 Georgetown L aw  Journal 
96; (1922) 32 Y ale L. J. 70.
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debt to the domiciliary administrator of the decedent’s estate, provided 
said debtor had no knowledge then of local creditors, and no knowledge 
nor notice of ancillary administration elsewhere in his state.5 6 That 
elaborate test was submitted as a substitute for the doctrine that such 
voluntary payment will not protect the debtor except when no one is 
prejudiced by the payment.8 This latter yard-stick can never be ap
plied until after the payment has been made; hence it is of no use to 
the debtor when asked to make payment. My justification for the test 
I proposed was (a) that local creditors are sufficiently protected by 
their own privilege to open ancillary administration, and (b) that, 
upon their failure to do so promptly, the intermediate transfer of 
assets from their jurisdiction to the domicile, and the resultant neces
sity of the creditor to file his claim at the domicile, created no legal 
damage to the creditor, since they resulted from the creditor’s own 
inactivity and delay.

Professor Atkinson represents me as arguing “ that payment to the 
domiciliary administrator should operate as a good discharge if the 
debtor has received no notice of the appointment of an ancillary repre
sentative in the debtor’s jurisdiction ” .7 He approves, saying, “ This 
will obviate the necessity of many ancillary administrations. The in
terests of local creditors would seem protected by their privilege of 
initiating a speedy ancillary administration, or in lieu thereof, filing 
their claims in the principal administration.” While glad to find him 
on my side of the argument, and satisfied with his reasons, I feel that 
his phrasing of the test is somewhat over-simplified.8

The scope and character of this work is shown further by the dis
cussion it contains of the rules respecting the rights of secured cre
ditors against the estates of deceased insolvent debtors. By the chan
cery rule a secured creditor can receive out of the deceased insolvent 
debtor’s estate a pro rata distribution with unsecured creditors, upon 
the total amount of said secured creditor’s claim, without crediting 
anything realized from the security since the debtor’s death, and with
out surrendering the security. Professor Atkinson presents this, and 
the bankruptcy rule, and a third rule followed in Colorado, and then 
says, “ The chancery rule is upon the wane and has been abolished by 
statute in some jurisdictions which once adopted it. It is generally 
thought to operate unduly to the advantage of unsecured creditors.” 9

5 Cf. Mersch, Voluntary Payment to Foreign Administrator (1930) 18 George
tow n  Law  Journal 130, 142, 147. Cf. Citizens Bank v. Sharp, 53 Md. 521 (1879).

6 Cf. Beale, Voluntary Payment to a Foreign Administrator (1929) 42 Harv. L. 
Rev. 596; cf. 3 Beale, Conflicts (1935) 1511; A tk in so n , W ills (1937) 553.

i P. 553, n. 55, 59.
s Cf. D. C. Code (1901) § 260; D. C. Code (1930) tit. 29, § 191.
s P. 671.
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Sharing- this latter opinion, I referred to the author’s footnote, which 
refers to three earlier footnotes. In one of these, he cites Merrill v. 
National Bank,10 11 adding “ (bankruptcy case— the rule is now altered 
in bankruptcy, see 11 U. S. C. A. § 9 3 ).” “ But that case did not arise 
under the bankruptcy law; and I have found no change in the bank
ruptcy rule since that case.12

Professor Atkinson himself cites Merrill v. National Bank 13 as 
authority for the chancery rule. The inadvertence in his footnote, to 
which exception has been taken, may prove to have been prophetic. 
The five to four decision in that case, which gives secured creditors a 
construction of their rights more favorable than that accorded to them 
in the parallel legislative pronouncement, in the bankruptcy statute, 
may yet receive new attention,— under the New Deal.

V ictor  S. M e r sc h .*

LAW AND THE MODERN CITY—by Barnet Hodes.f The Reilly and Lee Com
pany, Chicago, 1937. Pp. 107.

The author of this work is the present Corporation Counsel of the 
City of Chicago. Into this little book, he has packed many of the im
pressions of his experience in dealing with fundamental problems 
that confront the American municipality today. Based upon a series 
of lectures delivered last Spring at the Northwestern University Law 
School, Mr. Hodes has focused his attention upon the major social and 
legalistic difficulties of modern metropolitan administration. Painting 
with a broad brush, his picture is somewhat tinged with the local 
atmosphere within which his experience lies. But the questions 
he raises are those of common interest to all American cities and 
therefore his message appeals alike to the administrator and student 
of civic affairs.

Mr. Hodes’ thesis is set forth in the first of the five chapters of 
this work, entitled Law and the Modern City. It is a clarion cry for 
Home Rule as a remedy for the chaotic conditions that have so long 
been noted as peculiarly characteristic of local government in the 
Chicago area. In a majority of our other states this political principle 
has been practically attained by amendments to their constitutions 
within the past fifty years. The author points out the absurdity of 
permitting a state legislature to continue to dictate the details of

173 U. S. 131 (1899).
11 P. 671, n. 3.
12 See, Ivanhoe Bldg. Asso. v. Orr, 295 U. S. 243 (1935).
i» 173 U. S. 131 (1899).
* Deputy Register of Wills, The District of Columbia; member of the Bar of the 

District of Columbia.
t Member of the Illinois Bar; Corporation Counsel of the City of Chicago.
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local action in a great metropolitan center. While in other states 
local initiative, tempered by central administrative control, has been 
given larger and larger freedom to meet changing necessities, the 
organization of municipal government in Illinois has largely remained 
static. The attempt of the legislature to meet new conditions by the 
creation of overlapping municipalities, each with its own peculiar 
powers, has led to confusion worse confounded. Mr. Hodes steers clear 
of the error of attributing these results to the courts, whose function 
is only to interpret and apply the will of the legislature. In this book, 
we find none of the railing against the judicial process in defining 
municipal powers— too commonly found in the works of some of our 
political scientists. He sees clearly that the cure lies not in the 
fantastic proposal to make city-states of metropolitan areas, but in 
legislation that will assure to the municipalities a sphere of Home 
Rule in which the will of their citizens may be made effective. This 
remedy, he rightly says, is the adoption of a constitutional amendment, 
giving to the local electorate the power to adopt and amend the charter 
and to exercise the powers thereby conferred, subject always to the 
fundamental law and the general statutes of the individual state.

In the second chapter, the author discusses what he calls the 
Creature Theory Closeup. This chapter is largely devoted to the per
plexing results the courts of Illinois have often been compelled to reach 
in construing the thousand and one special powers delegated to their 
municipalities. It is difficult for the writer of this review to find 
fault with the courts for following the established principles of 
statutory construction in applying the legislative mandate in the 
cases cited. This Mr. Hodes also avoids doing, but he leaves with 
the reader the impression that somehow the courts are to be blamed 
for strictly construing the legislative grant of municipal powers. The 
blame should rather rest upon the faulty drafting of such legislation, 
either upon the local authorities where usually it has its inception 
or upon those responsible for its mutilation in the legislative chambers. 
So, too, we believe that the author over-emphasizes the point that 
municipal property is not subject to the protection of the federal 
constitution. Such protection lies exclusively with the state itself 
and may be freely given under our system by appropriate provisions 
in the constitution of the individual state.

In chapter three the author takes up the question of municipal 
liability in tort, which he denominates the “ mystery story of municipal 
corporations Pointing out the incongruities arising from the ap
plication of the distinction between governmental and proprietary 
functions as a test of liability and the resulting confusion in this 
particular branch of the law, he emphasizes the pressing problem,

i P. 52.
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whether the interests of the local taxpayer should be protected by en
larging the sphere of immunity or society be better served by its as
sumption of the losses incurred by private individuals through the 
negligence of officers and employees of the municipality. The fear 
of piling up overwhelming obligations by extending municipal liability, 
now so freely voiced by many of our most progressive local adminis
trators, may well be answered by the experience of the municipalities 
in England, where for nearly a century, in the absence of positive 
immunity conferred by statute, the courts have held local authorities, 
for the most part, as fully responsible for negligence in the perform
ance of functions committed to them as are private corporations. The 
author suggests the possibility of resorting to a system of compensa
tion similar to the workmen’s compensation statutes, which straight
ened out the impasse in our law of liability in the relations of employer 
and employee. Such a solution might well be worked out by a system 
of state insurance that would at once accomplish the social objective 
and protect the municipality from unforeseeable burdens. It is refresh
ing to know that an enlightened public servant should urge the inten
sive study of a problem which recently the Conference of Mayors in
considerately condemned.

Chapter four is entitled The City and the Family of Government. 
This chapter is mainly expository, setting forth the complexity of our 
system of municipal organization in its various forms, municipal 
corporations, quasi-municipal corporations, ad hoc corporations, with 
their many variations. The value of these distinctions still exists, al
though the terminology breaks down as these descriptive words are 
used in different legislative enactments. The peculiar test of the 
municipal corporation lies in delegation of a portion of the legislative 
power of the state for local needs. Increasingly in the last fifty years 
police powers formerly exercised only by cities and villages have been 
conferred upon counties and towns, and even upon park districts and 
water districts. Indeed, one may probably search in vain for any spot 
of land in our entire country where one will not be subject to the regu
lations of municipal authorities.

The new phenomenon of municipal-federal relations is dealt with 
rather charily. This new region of governmental contracts, resulting 
from the activity of the PW A, the contribution of federal funds for 
local improvements and the consequent dictation of local policy from 
Washington, is limited by numerous enabling statutes, both federal 
and state. This legislation has required interpretation and applica
tion by the courts in numerous cases, so that it is only fair to state 
that, within the past few years, the law of municipal corporations has 
been extended into an entirely new field. As to the implications of 
this movement, the author wisely refuses to comment, but issues the



warning that they call for eternal vigilance lest these “ new trends 
or events catch us either napping or drifting aimlessly ” .2

In the final chapter, the organization and administration of the 
Modern Municipal Law Department is taken up. No one is more com
petent to discuss problems in this connection than Mr. Hodes. Ddring 
his relatively brief incumbency, he has thoroughly reorganized his 
department and introduced many measures to increase its efficiency. 
In addition to his treatment of new techniques, he has endeavored to 
give to the public a broader understanding of the work done by the 
department as part of his program looking toward the ideal of the new 
city in which the citizens may be trained to know its problems, and in 
their collective capacity acquire competence to exercise such powers 
of Home Rule as are desirable in a modern municipality.

All in all, this little book is a refreshing and stimulating study of 
the problems it covers. We trust it may arouse the local and state 
electorate to take some practical action toward correcting the un
fortunate conditions that call so loudly for reformatory legislation.

C. W . T o o k e .* *

COMPARATIVE COMMENTARIES ON PRIVATE INTERNATIONAL LAW 
OR CONFLICT OF LAWS—by Arthur K. Kuhn.f The Macmillan Company, 
New York, 1937. Pp. xii, 381.

Mr. Kuhn has brought to the writing of this book a wealth of in
formation, a fund of learning and a rich experience.

The title of the book is somewhat misleading. Instead of being 
a book on the subject of conflict of laws in our domestic sense, it is 
one in which the emphasis is placed on what has now come to be 
understood as the comparative law aspect of private international 
law. The book deals principally with 'private as distinguished from 
public international law.

The author’s purpose was undoubtedly double. First, he marked 
out the points of similarity and dissimilarity between the majority 
United States doctrine on questions of conflict of laws and the doc
trines which prevail in like instances in the courts of other nations, 
chiefly those of England, France, Germany, Italy and the American 
nations embracing the Bustamente Code. Secondly, he directs the 
legal profession’s attention to the desirability, if not necessity, for 
the development of a real, homogeneous body of private international 
law.

This second purpose is first perceived in the Preface 1 where the 
author states, “ yes the world continues to grow smaller as the speed

2 P. 80.
* Professor of Law, New York University School of Law.
f  Member of the New York Bar.
i P. v.
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of travel and communication is accelerated, and the science of juris
prudence must find ways for a just determination of the rights of 
private individuals where their transactions are subject to the com
peting laws of two or more states or countries Of course, the recog
nized barriers to this Utopia are heterogeneity of language, customs, 
traditions, and judicial machinery and moral consciousness among 
the nations of the world.

We are all aware of the fact that the Colonial States of America 
were faced with a welter of confusing notions in matters of conflict 
of laws and that a great many of the conflicts have been eliminated. 
It is my personal belief that while knowledge of how similar problems 
are handled under Civil Law practice is desirable on the part of Com
mon Law judges, it will be impossible for centuries to come to do away 
with the inequities that may result from the plaintiff’s choice of one 
national forum rather than another. Ultra-nationalism is waxing and 
not waning.

It is much easier to be unfair than fair to Mr. Kuhn in reporting 
upon this book. One whose interest has centered in domestic conflict 
of laws problems will not agree that Mr. Kuhn has always properly 
stated the majority United States doctrine. One may observe glaring 
omissions particularly with reference to the more recent cases (e. g. 
the most important doctrine of Mihvaukee County v. M. E. White 
Company2) One may disagree with his interpretations of other 
cases, of Beale’s Treatise and of the Restatement. But these interpre
tations (while they comprise half of the printed matter in the volume) 
are merely the postulates which Kuhn brings to the comparative law 
field.

It is my belief that this book was too hurriedly written. Throughout 
the reading of it, I was reminded of the business man whose letters 
have the legend “ Dictated but not read It frequently seemed that 
the author was writing for those who knew more and not less than he 
about his subject. His style, while facile at times, was not, on the 
average, so simple, so direct or so convincing as that of either Beale 
or Goodrich.

It must, however, be remembered that Kuhn is a pioneer in this 
field. The later books will be better because of this one. Mr. Kuhn 
certainly states a better case for his subject than did the principal 
speakers on this topic at the meeting of the Association of American 
Law Schools in Chicago in 1936. As a matter of fact, he lifted me 
somewhat from the trough of despond into which my expectations 
for it had fallen, as a result of hearing those speakers. Another good 
feature about the book is that it states Mr. Kuhn’s own views, that 
is to say, that, while adequately documented, it is not cluttered up with

2296 U. S. 268 (1935).



voluminous and confusing footnotes the use of which has become 
such a disgusting fetish with legal writers in recent years.

To the practising lawyer and particularly the lawyer in the District 
of Columbia, where one cannot take his Sunday automobile drive 
without incurring the risk of involvement in a conflict of laws case, 
and where one cannot even strike his next-door neighbor (who for 
ought one knows, may be a Secretary to some foreign legation or 
embassy) without standing the possibility of being convicted of a 
crime against the whole world,3 this book will be distinctly useful 
in solving conflicts questions having international contacts. The book 
will serve at least as a faithful guidepost.

Mr. Kuhn may be the Livermore to one who will later reach the 
stature of a Story in this field.

A l . P h il ip  K a n e .*

OUTLINE OF PATENT LAW AND GUIDE TO DIGESTS—by Emerson String- 
ham.f Paeot Publications, Madison, 1937. Pp. 691.

This is another of the series of books on phases of patent law which 
Mr. Stringham has been producing for several years past. While it 
does endeavor to set out the law of patents as it exists at present, the 
book is not limited to that field. For instance the author says:

The case for patents would be better if we had compulsory license 
and a graduated annual tax.* 1
He also says:

Mechanical constitutional expedients— compulsory retirement and 
maximum appointment and election ages— ought to be improvised so 
that a majority of our legislative bodies and courts, notably the United 
States Supreme Court, would be made up preponderantly of men 
under 45.2

The first part of the book is largely philosophical and runs the 
gamut from the Greeks of ancient times to the Germans, English and 
Americans of the present. This part of the book is not very closely 
allied to patent law. In a review of patent literature, the author com
ments upon the various authors of previous books on patent law, and 
concludes that we have no books in America which consider the patent 
law from an adequate philosophical standpoint. The author calls 
attention to the fact that the classification of various topics of patent 
law in the past has been somewhat arbitrary and possibly not based

s Respublica v. De Longchamps, 1 Dali. I l l  (Pa. 1784).
* Professor of Law, Georgetown University School of Law.
f  Member of the Wisconsin Bar.
1 P. 31.
2 P. 42.
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on logical foundations. He does something toward working out what 
might be a more satisfactory classification, although he admits that 
there are continuous and constant overlappings:

An outline like the present necessarily involves some measure of 
undue simplification, whereas in the digests will be found huge masses 
of contradictory material, including oftentimes matters afterwards 
rendered obsolete by statute or Supreme Court decision.3

The book in its main portion is made up of a series of short para
graphs, sometimes consisting of but a single sentence. Each paragraph 
is intended to state, sometimes with its historic background, a single, 
simple principle of patent law. This is stated generally in the care
fully chosen words of the author, not bound by any quotation from de
cisions. Having considered the principle, the author then proceeds, 
not to cite cases or decisions, but to give a list of sources which may 
be examined to fortify, elaborate or vindicate the statement of 
principle. The authorities cited include text books, pamphlets, arti
cles in law journals, digests and compilations of cases. It is obvious 
that no digest can reasonably be broken up into portions small enough 
to allow each portion to include only a simple, single principle. Ap
preciating this the author states the simple principle and then indi
cates the page or the section of the digest in which will be found cases 
relating to this principle among others.

A very large amount of literature in pamphlets and legal journals 
has accumulated in recent years relating to various phases of patent 
law. There has heretofore been no adequate index to this matter, and 
one very useful thing Mr. Stringham has done is to cite the pertinent 
articles with respect to the various principles of patent law he 
enunciates. There is a bibliography of forty-three pages listing the 
more important of these articles and there is a carefully detailed index 
of ninety-four pages which makes it possible for almost any article 
to be found readily. Generally the statements of the author can be 
relied on, but of course no careful practitioner will, or is expected to, 
rely on the author without going to the cases and sources cited.

In the first part of the book is given a general though somewhat 
condensed, outline of patent law, covering about forty pages. This 
should be found very helpful to the beginner or to the general pradti- 
tioner who wants to get a hasty sketch of patent law. At the same 
time, this serves as a general index to the classification of the more 
elaborate and detailed description making up the body of the book. 
It is rather startling to find such a book with no table of cases but 
the citations as indicated above, are sections of digests, etc.

Attacks on the patent system, as being now against the interests 
of the ordinary inventor, are so common that it is refreshing to read

s P. 75.
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in the appendix an article by the late Charles P. Steinmetz entitled 
“ Socialism and Invention ” reprinted from the Socialist Review.* * 
This practical socialist seems to have been satisfied that the inventor 
was entitled to his reward.

The book should serve as a very useful tool to every patent practi
tioner and will be a helpful aid in time of need to the general prac
titioner.

K arl  F e n n in g .*

STUDIES IN FEDERAL TAXATION—by Randolph E. Paul.f Callaghan and 
Company, Chicago, 1937. Pp. xxxiii, 341.

In 1934 Paul and Mertens published their Law of Federal Income 
Taxation, and by it immediately caught the fancy and appreciation of 
the tax-reading and tax-practising public. As the first thorough-going, 
systematic treatment of that much confused and confusing body of tax 
law, the federal income tax, it deserved the full measure of commenda
tion it received. And now we have another effort by one of the joint 
authors of the first. In giving us Studies in Federal Taxation, Mr. Paul 
appears as a mountain that labored and brought forth a monument, 
and then labored again and brought forth a mouse. It is, of course, 
pure fancifulness, but one can almost imagine Mr. Paul saying to him
self, “ Now that I have done much to make the law of taxation clear, 
I will try to make it entertaining ” . Perhaps he was moved by the 
example of Roswell Magill’s Taxable Income, appearing in 1936, which, 
in one short volume, combined much of clarity, with nearly as much of 
interest, in tracing certain developments in the field of the federal 
income tax.

On the entertaining side, Mr. Paul made a good beginning in his 
Studies by drafting the services of Jerome Frank in the writing of a 
typically Frankish Preface. But in his own Preface Mr. Paul gives his 
little book too big a job. He fears as much himself, for he says:

“ The authors have tried to do several things, perhaps too many 
things, in this series of studies. First, and all through, they have tried 
to show that tax law is part of, and not apart from an entire system 
of law, which Holmes has called ‘ one of the vastest products of the 
human mind ’ ; second, they have sought for an underlying philosophy 
in the law of tax avoidance; third, they have looked, sometimes vainly, 
for realism in the fantastic Alice-in-Wonderland world of tax valua
tion ; and lastly, in discussing the bad debt provision of the Federal in
come tax statute, they have tried to show that surprising complexity 
may result from ill-considered simplicity.” 1

* (1919) 8 Socialist Review  3.
* Professor of Patent Law, Georgetown University School of Law; sometime 
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The quotation indicates a plural authorship of the book. In fact the 
book consists of a collection of three essays. The first, and longest of 
the three (150 pages), entitled Restatement of the Law of Tax Avoid
ance, is the work of Mr. Paul alone. The second, entitled Realistic 
Valuation for Federal Tax Purposes (75 pages), is the joint effort of 
Mr. Paul and Mr. Philip Zimet of the New York Bar. The last essay 
(31 pages) is a reprint of an article published in the Cornell Law 
Quarterly,2 and is entitled “ Suggested Modifications of the Bad Debt 
Provision ” . It was sought to give the collection a unity of purpose 
by stating thdt one of the objectives was to demonstrate in all three 
parts of the book how the law of taxation fits into and forms an 
integral part of the whole body of the law. Nevertheless, this objective 
seems to be striven for in the first essay primarily, and only casually 
in the other two. It may or may not be of significance that the meat 
of the book is to be found in the two essays that deal with the narrower, 
more specific problems of valuation and bad debts.

There have been too many restatements of the law of tax avoidance. 
Too many, that is, when all conclude, as they must conclude, that all 
that can be restated is that the law of tax avoidance is whatever the 
United States Supreme Court in the particular case decides to call it. 
In the article on Realistic Valuation there is a quotation from Carroll’s 
Looking Glass that might have been set forth as a Restatement of the 
Law of Tax Avoidance to end all Restatements:

“ ‘ When I use a word,’ Humpty Dumpty said in rather a scornful 
tone, ‘ it means just what I choose it to mean— neither more nor less.’

‘ The question is,’ said Alice, ‘ whether you can make words mean 
different things.’ . . . ‘ That’s a great deal to make one word mean,’ 
Alice said in a thoughtful tone.’

‘ When I make a word do a lot of work like that,’ said Humpty 
Dumpty, ‘ I always pay it extra.’

‘ Oh,’ said Alice. She was too much puzzled to make any other 
remark.” 3

If the reader is surprised to find Alice in Wonderland in a book on 
taxation, and the surprise is agreeable to him, he should linger over 
Mr. Paul’s footnotes. They pack so much well summarized tax in
formation in some parts, and in others are so bewildering a melange 
of miscellaneous quotations and references, that they merit nomination 
as the most unusual set of footnotes that a lawbook, especially a law
book on taxation, has ever carried. They carry the real interest, that 
the first part of the book has on the side of informativeness, on the 
side of entertainment. They are to be recommended as an antidote for 
the jaded appetite of all those who have to restrict the great bulk of 
their reading to professional books. Indeed, if the author had not

2 (1937) 22 Corn. L. Q. 196.
3 Quoted ht p. 161.
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dignified his effort by the espousal of such high-sounding objectives, 
and had written with a little more of the tongue in the cheek attitude 
it would have been much easier to evaluate his effort. And the result 
might have been a higher valuation. It is to be hoped that the author 
will some day soon give us the benefit of his wide tax experience and 
knowledge by slicing off a portion and dressing it up with the whipped 
cream of his wide reading, and the flavor of his humor— but this time 
his offering is an hors d’oeuvre rather than a four course meal.

F. C. Nash .*

AARON BURR: THE PROUD PRETENDER—by Holmes Alexander.! Harper 
& Brothers, New York, 1937. Pp. xii, 390.

AARON BURR: A BIOGRAPHY—by Nathan Schachner. Frederick A. Stokes 
Company, New York, 1937. Pp. xii, 563.

Holmes Alexander could well have added, in the litany of self-ap
pointed apologists of Aaron Burr appearing in the Foreword of his 
book, the name of Nathan Schachner, except for the fact that Mr. Alex
ander wrote his Foreword prior to the publication of Mr. Schachner’s 
work. This is not to condemn the later volume, because it is an excel
lent defense of Burr, and presents a well ordered picture of the period 
in which Burr lived. It also contains hitherto unpublished material, 
some consisting of Burr’s own letters, and newly discovered.

In Burr, The Proud Pretender, Mr. Alexander sees a Nietzchean 
“ egoist whose ambitions and intellect set him high above the retarding 
influences of emotional religion and ethics. . . .  To him only those 
deeds and qualities which furthered his purpose would be GOOD; only 
those which hindered, EVIL ’V  On the other hand, in Aaron Burr, Mr. 
Schachner pictures “ essentially a practical man, not an idealist; one 
who viewed government in terms of men rather than in terms of ideals 
and philosophic concepts.” * 1 2 This contrasting construction is followed 
consistently throughout both biographies, with resulting disagreement 
in the interpretation of most of the events of Burr’s life.

Biography such as that written by Mr. Alexander has its peculiar 
danger in its inevitable popularity. His book unfolds like the best of 
the romantic novels of the nineteenth century. It provides infinitely 
more entertaining reading and real enjoyment than most of our mod
ern fiction. And its amazing fascination for the reader lies in the fact

* Professor of Law, Georgetown University School of Law; former editor of 
this Journal.

f  Author, The American Talleyrand (1935).
1 Alexander. P. 109.
2 Schachner. P. 517.
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that history, and truth, are being portrayed. Prosaically, truth is 
stranger than fiction. But even strange truth can be rendered com
monplace. Mr. Alexander presents the unusual and unbelievable truth 
in a way that startles the reader. He recounts the contradictory esca
pades of Burr so convincingly that the reader is drawn irresistibly to 
his conclusions. On account of his regard for history and objective 
fact, Mr. Alexander has not led his readers astray— and he has made 
them enjoy thoroughly his fluent, unusually picturesque and bouyant 
style.

On the other hand, Mr. Schachner’s main task, if we are to judge by 
the result, has been to marshal all the evidence gathered since the time 
of the early biographies of Burr, and to present through it, his case 
for the defense. He fails to make it thoroughly convincing, mainly be
cause of the overwhelming array of evidence against his client. The 
new material uncovered in his search is not essentially valuable in 
aiding our attempt to understand the man. If anything, it makes it 
more obscure. For example, he attempts to show that Burr was not 
trying to steal the election of 1800. He brings forth several letters, 
self-serving declarations from Burr to Jefferson and others. All that 
they disclose is the fact that if Burr did not wish to be elected to the 
Presidency by the House of Representatives, he went out of his way 
to avoid giving any unequivocal orders to his lieutenants on the sub
ject, while he put forward his good intentions frequently to his ene
mies. His protestations were numerous— but he remained in Albany 
and allowed the dissension to rise almost to civl-war proportions with
out affirming or denying anything. Plaintively, Schachner admits that 
Burr should not have stayed in Albany. The apologist-biographer’s 
task would have been lighter had he not done so !

Mr. Alexander, in his Foreword, an open letter to Aaron Burr, 
salutes him with the statement “ You meant that when you said it, 
Colonel. In this book I have taken you at your word ” . 3 The biog
rapher was referring to Burr’s admonition that he desired: “ No 
apologies or explanations— I hate them! ” 4 Alexander has not apolo
gized, but he has frequently attempted to explain, without explaining 
the obvious fact that he was ignoring the Colonel’s request when he 
does so. Mr. Schachner has, on the other hand, conceived his task as 
that of an apologist (thus incurring the shadowy wrath of his subject’s 
ghost), ceaselessly striving to uncover new evidence in the defense of 
a man who throughout his life rarely defended himself or desired 
others to defend him. * *

3 Alexander. P. x.
* Ibid.



526 The Georgetown Law Journal [Vol. 26

As a biography, Mr. Alexander’s work is not a complete success. 
He accords entirely too much space to legends of Burr, some of which 
he admits are not too well supported by evidence. His penchant for 
the dramatic, which he capably demonstrated in The American Talley
rand,6 his excellent life of Martin Van Buren, causes him to grant 
much importance to Burr’s personal immorality while glossing over 
the possibly more prosaic, but infinitely more important, historical 
background of Burr’s period. However, the biographer’s motive is 
clear, and hence his excursions are forgivable. “ It is characteristic of 
the man [Burr] that he did not specifically deny nor affirm the accu
sations which dogged him to the grave, and that with infinite mock
ery he allowed the chronicle of . . . his life to be written in parallel 
columns across the years ” .° He is groping for an explanation of the 
contradiction that was Burr. These “ parallel columns ” 7 have hitherto 
been analyzed defensively by the biographers of Burr, probably as a 
reaction from the almost unanimous condemnation accorded Burr by 
his contemporaries. Mr. Alexander spares no feelings on Burr. “ It is 
merely accidental that his [Burr’s] disloyalty had been hitherto con
fined to political vacillation. Gulliver among the Lilliputians was too 
tall to discern what boundaries he crossed. The urge for self-expres
sion left Aaron Burr both blind and indifferent to the pygmy codes of 
men. Traitor he was, but in a language which he did not speak. Yet a 
biographer who shies at the term will look far for a euphemism to take 
its place.” 8 Strangely harsh and rough, and yet in the light of all the 
evidence not too much so. And again: “ He who so deftly split legal 
hairs had no difficulty slicing ethical ones. Many were the crimes of 
which his countrymen would accuse Aaron Burr, but on trial before 
his own conscience he gained invariable acquittal. Subjectively he 
was never wrong. In the revised lexicon of his Chesterfieldian code 
were separate definitions for honor and honesty. A gentleman might 
exploit his office and dodge his debts, but so long as he carried a high 
head and a brace of pistols there was no stain on his escutcheon.” 9 
But the Foreword to Mr. Alexander’s work adequately explains the 
structural errors of which he is guilty. He adheres strictly to the ac
cepted sources of Burriana, and when he indulges in legend he identi
fies it as such. He depicts Burr as a self-elected Napoleon, and the main 
fault of his work is that he stresses those portions of Burr’s life which 
lend color to his theory. The saving fact is that most of Burr’s activi
ties point logically to this conclusion.

6 Alexander, The American Talleyrand (1935).
0 Alexander. P. 143.
7 Ibid.
8 Alexander. P. 213.
9 Alexander. P. 104.
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Mr. Schachner has pointed his efforts towards the discovery of ad
ditional material which he might use in his search for the motivating 
forces of Burr’s adventures. And yet his newly found material does 
not add materially to the solution of the great enigma of Aaron Burr. 
At least it does not aid him in his defense, nor does it detract from 
the explanation advanced by Holmes Alexander. The “ parallel col
umns ” 10 still remain, and the key to their solution is still buried with 
Burr’s daughter Theodosia— if, as is popularly believed, Burr’s auto
biography perished with his beloved Theo— and if, too, the lost auto
biography contained any “ apologies or explanations ” . 11

Even if it be admitted for argument’s sake that the newly dis
covered documents clear up the mist surrounding the intentions of 
Burr in the electoral tie of 1800, it still remains a fact that for the 
most part, the “ revolution of 1800 ” and its aftermath, the true motive 
for the killing of Hamilton in the duel at Weehawken, and the treason
able intent, if any, behind the great “ conspiracy ” , are still as unsolved 
as ever. For that matter, so too is the final decision of Burr to become 
a Republican and ally himself with the party of Jefferson, unless the 
simple pragmatic explanation of Mr. Alexander be accepted. Indeed, 
Mr. Schachner’s attempt to lay the original dream of empire at the 
door of the crafty Wilkinson, whom the biographer defensively por
trays as the superior schemer in the entire affair, is as unnecessary as 
it is uncomplimentary to the genius and imagination of Burr— in 
which latter faculty he was surpassed by no man. Wilkinson was un
doubtedly treacherous, to Burr as to his country, but Burr at any 
period of his dream of empire conceived of Wilkinson as simply a 
necessary, albeit the ideal, cog in his plans. “ Wilkinson shall be sec
ond to Burr only . . .” ,12 wrote Burr in his famous code letter to 
Wilkinson giving the signal for the opening of the conquest of Louisi
ana and Mexico. That Wilkinson betrayed Burr does not alter the fact 
that the idea was essentially Burr’s. As a matter of fact, to attempt 
subconsciously to excuse (in some mitigating measure, at least) Burr 
because he was duped by Wilkinson is gratuitous, and advances us no 
further in our defense of Burr than the admission that Wilkinson 
was a more despicable character than Burr. Reduced to the simplest 
language, Mr. Schachner proves conclusively that Wilkinson out- 
burred Burr.

Mr. Alexander’s explanation of Burr as an impractical dreamer is 
made even more acceptable on the facts that Mr. Schachner’s belief 
that he was a realist rather than an idealist. Burr’s motto, from

10 Alexander. P. 143.
11 Alexander. P. x, 187.
12 Alexander. P. 260; Schachner. P. 323.
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Napoleon, “ Les grandes ames se soucient peu des petits moraux ” ,13 
was not that of a realist so much as it was of a man with few restric
tive codes of honor or morals. “Aaron Burr knew better than anyone 
else that the most palpable error his interpreters could commit was 
either to blame or to pity him. To do either admits a system of mo
rality to which he never subscribed and implies knowledge of an ethical 
language which he never spoke. ‘ I am not a traitor; I am not a 
murderer; I am not a libertine.’ He could truthfully say all this . . . .  
[denying] only the implication that plotting a rebellion, killing an 
enemy, enjoying a woman were matters of Right or Wrong.” 14 Thus 
Holmes Alexander. And in the failure to recognize Burr’s philosophy 
of subjectivism lies the inability of most of his other biographers, 
including the able Mr. Schachner, accurately to interpret his character.

J. N ic h o la s  S h r iv e r , J r .*

RECIPROCITY: A NATIONAL POLICY FOR FOREIGN TRADE—by William. 
S. Culbertson.f Whittlsey House: McGraw-Hill Book Company, Inc., New 
York, 1937. Pp. x, 298.

Dr. Culbertson makes a contribution that should do much to clarify 
the “ mass of irrelevant and misleading ideas ” regarding the Tariff 
“ which are deeply imbedded in the prejudices of the American 
people ’V  largely as a result of its constant recurrence as a campaign 
issue.

Long years of intimate personal contact with tariff matters as 
Vice-chairman of the United States Tariff Commission, Minister to 
Roumania, and later Ambassador to Chile make him unusually well 
qualified to discuss the subject of Reciprocity. He has worked with 
the practical problems involved in setting up both rigid and flexible 
tariffs, in the operation of both the conditional and unconditional 
form of most-favored nation treaty, and thus the problems of both 
non-scientific and scientific tariff making.

Dr. Culbertson is a Republican, but like many other equally promi
nent Republicans is an ardent advocate of the Reciprocal Trade Agree
ments Program. He summarizes the arguments of his book as “ sup
porting a national policy which extends the principles of flexibility 
in tariffs, adopted in 1922, to negotiations with foreign states; which

13 Alexander. Pp. 80, 100, 111; Schachner. P. 195.
14 Alexander. P. 354.
* Member of the bars of Maryland and the District of Columbia; former Asso

ciate Editor of this J ournal.
f  Former Vice-Chairman, United States Tariff Commission; former Minister 

to Roumania; former Ambassador to Chile; member of the executive faculty, 
School of Foreign Service in Georgetown University.

iP . 4.
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comprehends systematic reciprocity, based on rules fixed by Congress 
but administered by the Executive without action by Congress on 
individual agreements, and which makes the unconditional most- 
favored nation principle an active instrument for the establishment 
of equal commercial treatment in world commerce ” .2

In this work, Dr. Culbertson devotes his efforts principally to 
a discussion of the importance of foreign trade in our national econ
omy, to an elaboration of the theory that tariff making should consist 
not only of protection against excessive imports, but should also pro
vide for export expansion, to a detailed examination of the barriers 
which restrict the movement of merchandise across international 
boundaries and to a discussion of the Reciprocal Trade Agreements 
Program— its legal aspects, its operation and its merits.

By extensive documentation he chronicles the introduction of flexi
bility and the unconditional most-favored nation principle into the 
United States tariff and through the use of letters and memoranda 
(written in 1921, 1922 and 1923), presents the clearest and strongest 
argument in favor of the reciprocal trade agreements that has so 
far been advanced. An equally important contribution is a chapter 
entitled Peekinese Economics which effectively destroys the argu
ments against reciprocal trade agreements advanced by the special 
interest groups, the Buy-Americans and the bilateralists. He does 
an excellent job of simplifying for the lay reader, some of the com
plexities of the balance of international payments.

Dr. Culbertson emphasizes throughout this book the importance 
of and the benefits to be derived from the unconditional most-favored 
nation form of commercial treaty. He stresses the fact— frequently 
disregarded by the critics of the Reciprocal Trade Agreements 
Program— that the United States by granting unconditional most- 
favored nation treatment obtains the benefits of concessions extended 
to third countries by the countries with which the United States has 
negotiated agreements. He points out that, in addition, this form of 
treaty permits us to profit, through the avoidance of discriminations, 
on a much larger volume of our exports, than the volume of imports 
affected by the extension of our concessions to all countries.

In his concluding chapter, Dr. Culbertson makes a strong appeal 
for more intelligent and more decisive action in connection with world 
problems arising out of the efforts of dissatisfied peoples to provide 
more adequately for their expanding needs. He calls attention to 
the “ eternal conflict between those interests which defend the status 
quo and those which seek change ” .3 He expresses the hope that

2P. 174.
3P. 203.
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“ men and women everywhere will rise to the occasion, break the 
vicious circle of modern international affairs, and rear an adequate 
law and procedure to control our common international life ” .4

E r n e st  A . T u ppe r .*

HANDBOOK OF ANGLO-AMERICAN LEGAL HISTORY—by Max Radin.f 
West Publishing Company, St. Paul, 1936. Pp. xxiv, 612.

Beginning our review with a search for origins we quote a significant 
passage from the author’s “ Summary ” at the end of this volume:

“ Those who made the Common Law were . . . , on this capital 
matter [of language], at one with the men who were making the law 
of France and to some extent the law of Italy. It is consequently in 
these regions rather than in Germany that we must look for parallels 
and streams of influence, and these parallels are to be found not merely 
in the law of Normandy, but throughout the entire field of Western 
feudal Europe. England— that is, the England of the royal adminis
trators— was an essential part of a great cultural complex. It was not 
the farthest outpost to which cultural movements came slowly and 
feebly. It was an active participant.

The neglect of Feudal Law in the study of English legal history 
creates one of the most mischievous of our misunderstandings. The 
feudal law grew up in England at precisely the same time that it was 
being formulated in Lombardy. The Leges Henrici Primi are of about 
the same date as the Libri Feudorum. The fact that the former is a 
private compilation and never became an official code is of little 
moment. The Decretum of Gratian was equally unofficial.” * 1

Of criminal procedure we read that punishment by imprisonment is 
not unlikely derived from the canon law, that the prohibition of double 
jeopardy, non bis in idem, is undoubtedly so derived, and that the 
commonly made boast about the advantages accorded the accused by 
English law, is without support in its history up to 1836. Not until 
that year, according to Professor Radin, “ was a complete defense by 
witness and counsel allowed.” 2 Inexact therefore, it seems, is the 
recent remark on the subject by the retiring president of the American 
Bar Association.3

Of interest as touching on constantly recurring problems are the 
description of the speculative enterprise known as the “ South Sea

* Pp. 205-6.
* Chief, Foreign Trade Statistics Division, Department of Commerce.
f  Member of the New York and California Bars; Professor of Law, University 

of California School of Jurisprudence.
i P. 529.
*P. 230.
3 “ In Anglo-Saxon countries cross-examination of witnesses has been deemed 

desirable.”  N. Y. Times, Oct. 2, 1937, § 1 p. 2, col. 3.



1938] Book Reviews 531

Bubble ” , giving rise in 1720 to Parliamentary relief of the share
holders and restraint of like practices in future, and the statement that 
the Supreme Court of the United States has not infrequently over
ruled its previous decisions, citing Washington v. W. C. Dawson & 
Company,4 in which Justice Brandeis gives twelve instances of such 
action by that court. Those of us whose citation of “ many precedents 
and no contrary authority ” has been met with evasion or rebuff by 
courts both trial and appellate, can heartily agree to the comment: “ He 
[Prisot] was quite right in assuming that in fact lawyers do expect 
consistency in the court[s].” 5 We may add that the chapter on The 
Rule of Precedents, to which the last two references have been made, 
is thoroughly done and most enlightening.

If however we accept Radin’s view of the origin of “ uses ” we must 
conclude that the brilliant and learned Holmes,6 like Homer, sometimes 
nodded:

“ It is hard to see just what has made the Salman-Treuhand theory 
so attractive except the Germanistic rage of the middle of the nine
teenth century. There is a wider gap in space and time between any 
authenticated employment of the Salman-Treuhand institution and the 
use than there is between the fideicommissum and the use, and the 
difference is as great in the one case as in the other.

“ As a matter of fact, it was not really necessary to assign either a 
Roman or a German origin to the history of the use. The phrase 
ad opus, ‘ for the needs of ’ , occurs in a great many Continental charters 
of the early Middle Ages, in France and elsewhere. It means just what 
it says, that the grantee is to use the property, not for himself or not 
solely for himself, but to satisfy the needs of other persons, who in 
these deeds are often religious bodies. We may be sure that, whenever 
a court or an official undertook to require the performance of conscien
tious obligations, they would include matters like this.” 7

There seems to be good ground for the author’s belief (and we 
dread the prospect) that divorce by mutual consent, as in the law 
of ancient Rome, will ultimately be provided by ours,8 and likewise 
for his opinion that the canon law has made important contributions, 
two of which have already been mentioned.9 Others that he states

4264 U. S. 219, 238 (1929).
» P. 352.
6 Holmes, Early English Equity (1885) 1 L. Q. Rev. 162.
7 P. 432.
8 See the editorial, Ipswich and Reno, A merica, N ov. 7, 1936, p. 110, for a 

trenchant summary of the situation.
9 “ Ecclesiastical Law carried on the Hebrew tradition and blended it with the 

Roman Law. It influenced the Anglo-Saxon and Irish laws, and after the Nor
man invasion it was the dominating element in the law of equity. It created the 
doctrine of mens rea and was the source of various offenses against the marriage 
status.”  LfiviTT, A n  Outline-D igest of th e  Cr im in al  L aw  of New  Y ork (1930) 
14. The broad claim just quoted regarding English equity appears to be partially
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are certain concepts of contract, of corporations,* 10 and of family life.
The book is rather generally marred by inaccuracies in composition, 

especially by errors of orthography and punctuation, that are unworthy 
of its erudite author. Obviously, careful revision of the proofs has been 
lacking. But let us offer as the probable explanation of these little 
lapses that, even for scholars, art is long and life is short, and make 
the confident prediction that lawyers and students will be grateful for 
this manual, competently covering as it does, a vast and difficult field.

J. H ow ard  M o r a n .*

controverted by Holmes’ assertion at the outset of his article cited above: “ Chan
cery, in its first establishment at least, did not appear as embodying the superior 
ethical standards of a comparatively modern state of society correcting the defects 
of a more archaic system ” . We do not presume to decide between them, but in 
either case it is true to say, as Radin does, that our debt to Roman law has lately 
been too much ignored.

10 See, further, Stevens, H andbook on the  La w  of Private Corporations 
(1936) cc. 1-3, and the authorities there collected in the notes; also the article 
by Radin himself, The Endless Problem of Corporate Personality (1932) 32 
Col. L. Rev. 643, and his review of Hallis , Corporate Personality (1930), in 
(1931) 31 Col. L. Rev. 517.

* Member of the Bar of New York.
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LEGAL PROTECTION OF GOODWILL—by Frank S. Moore.f The Ronald 

Press Company, New York, 1936. Pp. ix, 218.
It happens just once in a while that a little book makes its entry 

unobtrusively and without benefit of fanfare into the field of legal 
writing, to snap the casual reader up with agreeable surprise at find
ing that it has something to say we have all been waiting long to hear 
said, and says it in a way that sticks. One likes to think that is the 
fashion in which Holmes’ Common Law made its debut. Not that Legal 
Protection of Goodwill is another Common Law. Indeed, it carries 
one or two minor assertions about the common law that might make 
Holmes restive, as he lies, were not one certain that he lies as easy 
and as little disturbed as he lived. Legal Protection of Goodwill is 
not destined to immortality, nor even to wide renown; its simplicity is 
not brilliant, nor its message great. But it does clear a corner of the 
legal atmosphere of much of the static that has heretofore blurred 
receptiveness. The courts for years have been recognizing that there 
is such a thing as goodwill. They have taken cognizance of the fact 
that when a corporation has tangible property worth $4,000,000, but 
commands a stock market valuation of $16,000,000, the excess does 
not represent moonshine because business men do not pay for moon
shine. The excess, call it “ corporate ” or what you will, is real enough 
to allow the states to tax it. It is likewise real enough to command 
the protection of the courts against unlawful usurpation, against 
unfair competition.

We have known these things a long time, and we have known 
others. We have known, for example, that a trademark has some con
nection with goodwill, and that the courts will protect some trade
marks in some circumstances, but to others in the same circumstances 
it will deny protection, and to the first ones in different circumstances 
it will also deny protection. Just why this is so has been pretty hazy. 
Trademark law has thus far proved singularly baffling, but only, it is 
ventured, because no one has taken the time to say a little by way of an 
explanation stripped of technical diffuseness. That little piece has 
now been spoken, and spoken well. It is startling to find how many 
are the facets of trademark law, how many the points at which it 
touches other fields of the law. It takes its roots in the common law, 
but has relied for its administration on the strong right arm of equity, 
the injunction, so that much of it is amenable to equitable principles 
like the doctrine of laches and the picturesque requirement of clean 
hands. It supplies a large chunk of tort law, for the infringement of 
a trademark is as much a trespass as the meandering of your neigh
bor’s cow in your tulip bed. In its statutory ramifications it touches 
Constitutional Law. How far may the Federal government extend a 
Federal trademark law? It raises many interesting problems in the 
conflict of laws field. Its intimacy with the law of unfair competition

f  Member of the New York Bar.
11 533
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ties it into the administrative law field where the Federal Trade Com
mission occupies an important position. Of late it is projecting itself 
into the sphere of insurance law. The author treats instructively, but 
interestingly, of the manysidedness of his subject in but 189 pages of 
text. Citation of authorities appears in appendix form. This is incon
venient— the only fault to be found with the book. Footnotes are a 
nuisance any place, but especially so when far removed from the text 
statements to which they relate. When they are used merely to indi
cate the authority needed to bolster the assertions in the text, and not 
to demonstrate the erudition of the writer, they should appear as 
closely juxtaposed to the text as possible. “ Backnotes ” should be em
ployed only for the development of new matter incidental to the text. 
This one quibble aside, Legal Protection of Goodivill can in the reading 
do any of us good.

F. C. Na sh .*

FARLEY AND TOMORROW—by James Bowels and John T. Casey. Reilly and 
Lee Company, Chicago, 1937. Pp. 282.

Yellow journalism has unjustifiably attempted to portray the Post
master General as nothing more than an ex-commissioner of pugs, a 
person of about the same ilk as Tweed. Perhaps then a more appropri
ate title for the book Farley and Tomorroiv would be— The Truth 
About Jim Farley.

The authors have undertaken to learn the background of this great 
political leader, to take him apart and find out what makes him run. 
They find that at an early age he was left fatherless, under the care 
of a mother, who ran a grocery store in a little New York town on the 
Hudson. Jim assumed the responsibility of assisting his mother and 
even in the tender years of his youth displayed ability as a salesman. 
But the authors prefer to make his leadership on a town baseball 
team as the focal point of his career.

The first time Jim ran for office he learned during the campaign that 
he was given the nomination because no one else would have it and be
cause the Democratic political bosses of the town entertained no hope 
of victory, so far as that office was concerned. Jim didn’t like the situa
tion and determined to win in spite of the knavery of the bosses. 
Through his baseball team mates, he organized that town in his own 
quiet way, caught his opponent off guard, and won. This marked him 
as one Democrat who could win in a Republican stronghold. But the 
victory was more useful in that it taught him that elections were won 
by properly organizing the electorate, by findng out through this or
ganization what the electorate wanted and giving it to them. This 
knowledge made him county chairman in the state organization, state 
chairman of the national organization, and finally national chairman 
of the democratic party and campaign manager of Franklin D. Roose
velt in his two Presidential campaigns.

What makes him work? (1) A fine honest character; (2) an insati
able appetite for work; (3) a mind capable of seeing a problem clearly;

* Professor of Law, Georgetown University School of Law; former editor of this 
J ournal.
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(4) a personality that attracts men to assist in the solutions of his 
problems; (5) a memory that assists him at every turn; and (6) the 
ability to listen (something so lacking in men of authority). He is a 
total abstainer, yet extremely tolerant on the subject of alcohol. He 
has never smoked in his life.

Where will he land? In his youth he predicted he would some day 
be Governor of New York. Since then he has demonstrated beyond 
cavil that he is one of the outstanding political soothsayers of all time.

This biography is the joint work of two newspapermen. It will not 
rank as any literary gem. As a biographical sketch, it lacks a great 
deal of finish. It has one great attribute. It is a simple rebuttal of the 
rotten journalism that has by innuendo portrayed an honest man of 
most unusual ability as a political knave of Tweedian skullduggery.

J. V . D il l o n .*

THE PROFESSIONAL THIEF BY A PROFESSIONAL THIEF—annotated and 
interpreted by Edwin H. Sutherland.-)- The University of Chicago Press, Chi
cago, 1937. Pp. 231.

Mr. Sutherland follows a well-defined path in presenting his socio
logical study of the professional thief. He follows the thief through 
all his modes to the stage of final retribution when the thief decides 
that perhaps it was not worth it all and an ivy-covered cottage would 
have been better. Nevertheless, this is a clever book and presents many 
interesting facts concerning professional thievery. It is, however, in 
his chapter The Fix that Mr. Sutherland and his thief make their 
greatest contribution to the study of criminology.

For five years previous to the preparation of the manuscript Mr. 
Sutherland’s thief had not practiced the profession which one is led 
to believe has its code and ethics just as does medicine and law; in 
fact, its maxim, “ Never grift on the way out,” seems to have been 
of more use to the thief in his profession than many of our legal 
maxims.

It seems a thief becomes a professional when he becomes proficient 
and is recognized as such by other professional thieves. The follow
ing exposition of just what is and is not done by the professional thief 
in the know leaves the heroes of such epics as “ Public Enemy Number 
One ” in the class of rank amateurs. For instance, two mobs can work 
in the same place peacefully, the cleverest prevailing, with no such 
ignominious indulgences as a gang war or “ taking anyone for a ride.” 
They are instruments of gambling, bootlegging and dope peddling 
which are regarded as semilegitimate businesses.

In the chapter on The Fix a definite problem is presented. The 
“ Fix ” it seems, is a person who for a stipulated sum, depending on the 
circumstances, will fix any case for a professional thief in good stand
ing. The machinery for “ the fix ” involves an unholy alliance among 
thieves, lawyers, police and judges, but is rarely of avail in a state or 
federal indictment. Only one in fifteen arrested is a professional and 
he is usually freed; the fourteen amateurs take the “ rap ” .

* Member o f  the District of Columbia Bar; Captain, Judge Advocate General’s 
Department, United States Army; Attorney, Solicitor General’s Office; former 
editor o f this Journal.
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The profession of thievery as outlined is very exacting and one is led 
to believe that the only difference between a thief and the average 
citizen is the hypocrisy of the latter. The most distinguished racket 
seems to be the “ con ” (confidence game) based on the cupidity of 
the thief and the stupidity of the victim.

One emerges from Mr. Sutherland’s study with a full understand
ing of “ The Amazing Dr. Clitterhouse ” and a complete glossary of 
the terms in the criminal argot from “ broad ” to “ heel ” .

J o h n  H. R u fe .

ANDREW JACKSON: PORTRAIT OF A PRESIDENT—by Marquis James.f 
Bobbs-Merrill Company, Indianapolis, 1937. Pp. 627.

An ancient superstition has persisted until comparatively recent 
times that scholarship and readability in a book are incompatible. In 
the last few years, there has sprung up a school, still quite select, of his
torians who are gifted with both the power of discriminating research 
and brilliant presentation. Naturally they rely to a large extent on 
contemporary records, but among the evidence recorded in the life
time of the subject, particular importance is attached to newspaper ac
counts. This method makes possible an understanding of the man 
as he appeared to his contemporaries, with the result that the picture 
is much more vivid and the historical assessment more accurate. The 
wealth of detail that results from thorough research is bound to make 
the resulting biography interesting, but painstaking selection of par
ticular incidents is necessary to give a well-rounded, and unbiased ac
count of a man. There is no more adept disciple of this school than 
Marquis James unless Claude Bowers, who is really the founder of it, 
is so considered. Ample testimony of his ability is found in the fact 
that this life of Jackson is hailed as the outstanding work on that figure 
and is at the same time a best-seller. The Portrait of a President to
gether with The Border Captain go to make up a two volume life of 
Jackson which is a delight both to the scholar and to the general reader.

In the present volume, the “ uncouth ” border captain and hero of 
the Battle of New Orleans is snatched from what he had hoped to be 
a peaceful old age in quiet retirement and forced into the political 
arena. Though the first campaign for the presidency was quite against 
his will, Jackson’s fighting spirit was aroused when Clay’s deal with 
Adams in the House of Representatives defeated him. He felt it his 
duty to return to the successful fight of 1828. Riding into power at the 
head of a great personal following that never deserted him, his power 
was such that his opponents called him king, and indeed he was able 
ultimately to accomplish whatever he wanted, no matter how great 
the opposition.

In his contest with the Bank of the United States, the greatest 
battle in the career of this old warrior, victory seemed out of the 
question to everyone except Jackson himself. The Bank which was the 
depositary of all government funds was seeking a renewal of its char
ter and apparently held all the cards necessary to obtain it. Congres
sional support was won by means of bribes in the form of loans that

t  Winner of the Pulitzer Prize for Biography, 1930.



1938] Book Notes 537

need be repaid only if the charter were defeated; Daniel Webster, 
though a member of the Senate, was regularly retained as counsel; and 
most important of all, Nicholas Biddle at the head of the Bank carried 
out his threat to cause a panic in the country by restriction of credit. 
But the patient determination of Jackson with the unquestioning trust 
of the proletariat won over tremendous odds. The panic of 1837 may 
have been to a large extent due to the failure of the Bank to get its 
charter renewed, but that failure assured the future financial health of 
the nation.

Jackson’s two terms were eventful ones and their excitement is well 
packed into this volume. Mr. James does much to refute what has long 
been accepted as a fact, namely that Jackson inaugurated the spoils 
system. There were comparatively few replacements in any govern
ment department on the accession of Jackson, and when he “ threw the 
rascals out ” , he first made sure they were rascals. The Peggy Eaton 
scandal that nearly wrecked the government is fully treated without 
throwing any particularly new light on the affair. It does show the 
strong mind and determination of Jackson, once he had decided on a 
course.

The book touches on purely personal matters that show the grizzled 
veteran’s kindly, almost tender, character. It follows him into retire
ment made financially difficult by the necessity of meeting periodically 
the debts of honor incurred by his improvident, if optimistc, adopted 
son. At the Hermitage, he was consulted as an oracle by all the politi
cally inclined until his death. Almost his last act was a painfully writ
ten letter of advice on national affairs to President Polk.

It is probably too much to call this work definitive, but it can cer
tainly be taken as a model of what biography ought to be— accurate, 
thorough and deliciously meaty.

R oss  O’ D on o g h u e .

LINCOLN’S RISE TO POWER—by William E. Baringer. Little, Brown and Com
pany, Boston, 1937. Pp. xi, 373.

Most writers have treated the two years prior to Lincoln’s election 
in November, 1860, with scant detail. As a result, the general impres
sion has been that Lincoln sprang fullgrown from the womb of Illinois, 
at the time of national crisis. In refutation, the author chronicles 
minutely Lincoln’s meteoric rise from an obscure lawyer to be the Re
publican presidential nominee. He brings out that Lincoln’s real am
bition was the Senate and shows how he permitted himself to be con
sidered as a nominee, mainly in the hope that he would keep in the 
public eye and thus be able to win the seat from Douglas in 1864, when 
the latter’s term would expire.

Fortunately, for the nation, the shrewd Illinois politicians of the day 
headed by Norman Judd, saw in Lincoln greater possibilities. Al
though Seward of New York was the outstanding candidate and a 
party leader, it was generally regarded that he would not be able to 
carry all of the Northern states, and this was necessary to win over 
the solid Southern block. Bates of Missouri was tinged with Know- 
Nothingism. The problem of the party was to secure a candidate who 
would be acceptable both to the radical abolitionists within it, and the
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conservative members who desired to treat the problem of slavery 
only so far as was necessary to keep the South in hand. Most of the 
other candidates, like Seward and Bates, were also unacceptable for 
one reason or another.

Although Douglas had defeated Lincoln for the Senate in 1858, their 
debates brought him before the public and in February, 1860, his 
speech at Cooper Institute circulated his ideas in the East. The stage 
was further set a few months later when Norman Judd, Lincoln’s ace 
political strategist, secured the convention for Chicago because, as he 
pointed out with his tongue in his cheek, “ Illinois has no prominent 
candidate of its own ” . It has been well asserted that, had the conven
tion been held at any other place, Lincoln would not have been 
nominated.

This, in brief, outlines some of the factors which Mr. Baringer de
velops. He is not only a capable historian, but he handles scenes well 
and sustains the reader’s interest by dramatic incident. The exciting 
details of the Chicago convention make thrilling reading and are 
beautifully contrasted by the comparative quiet and suspense of 
Lincoln’s patient waiting for convention news at Springfield. Mr. Bar
inger seems to possess the happy faculty of writing in a facile style 
without making any sacrifice to factual accuracy. His work is ad
mirably documented and footnotes are sensibly placed at the bottom 
of each page.

Other writers, no doubt, have shied away from treating this period 
in Lincoln’s career lest they be forced to reveal that the purest kind 
of political chicanery gave the nation the Rail candidate. This diffi
culty has proven no problem to Mr. Baringer. He tells his story in a 
straightforward fashion so that Lincoln emerges from it more human 
and lovable than any legendary treatment of the matter could possibly 
make him. In Lincoln’s Rise to Power, we find a valuable contribution 
to American history and literature. Much may be expected from Wil
liam Baringer who is only in his twenty-eighth year.

Ja m e s  E . C o n d r e n , J r .
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American Law Institute— Restatement of the Law of Restitution, 
Quasi Contracts and Constructive Trusts. St. Paul, 1937. Pp. 
xxv, 1033.

Arnold, Thurman W .— The Folklore of Capitalism. Yale University 
Press, New Haven, 1937. Pp. vii, 400.

Baker, Elizabeth Feaster— Henry Wheaton: 1785-1848. University 
of Pennsylvania Press, Philadelphia, 1937. Pp. x, 423.

Baringer, William— Lincoln’s Rise to Power. Little, Brown and 
Company,' Boston, 1937. Pp. xl, 373. Reviewed in this issue, 
supra page 537.

Beardsley, Arthur Sydney— Legal Bibliography, and the Use of Law 
Books. The Foundation Press, Inc., Chicago, 1937. Pp. xv, 514.

Berle, A. A. and deCamp, L. Sprague— Inventions and Their Man
agement. International Textbook Company, Scranton, 1937. Pp. 
xiv, 733.

Briefs, Goetz A.— The Proletariat. A  Challenge to Western Civiliza
tion. McGraw-Hill Book Company, Inc., New York, 1937. Pp. 
xviii, 297.

Briggs, Herbert W .— The Law of Nations. Cases, Documents, and 
Notes. F. S. Crofts & Company, New York, 1938. Pp. xxix, 984.

Cohen, Hymen Ezra— Recent Theories of Sovereignty. The Uni
versity of Chicago Press, Chicago, 1937. Pp. ix, 169.

Dodd, Walter F.— Cases and Other Authorities on Constitutional 
Law. Second Edition. American Casebook Series. West Publish
ing Company, St. Paul, 1937. Pp. xxxviii, 1488.
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Frankfurter, Felix, and Shulman, Harry— Cases and Other Author
ities on Federal Jurisdiction and Procedure. Revised Edition. 
National Casebook Series. Callaghan and Company, Chicago, 
1937. Pp. xxiii, 835.

Groce, George C., Jr.— William Samuel Johnson: A Maker of the 
Constitution. Columbia University Press, New York, 1937. Pp. 
x, 227.

Gulick, Urwick, Mooney, Fayol, and others— Papers on the Science 
of Administration. Columbia University, New York, 1937. Pp. 
195.

Harper, Fowler V. and Taintor, Charles W ., II— Cases and Other 
Materials on Judicial Technique in Conflict of Laws. The Bobbs- 
Merrill Company, Indianapolis, 1937. Pp. xxix, 1189.

Harvard Tercentenary Publications— The Future of the Common 
Law. Harvard University Press, Cambridge, 1937. Pp. x, 246.

Hocking, William Ernest— The Lasting Elements of Individualism. 
Yale University Press, New Haven, 1937. Pp. xiv, 185.

Hudson, Manley O.— Cases and Other Materials on International Law. 
Shorter Selection. American Casebook Series. West Publishing 
Company, St. Paul, 1937. Pp. xxxix, 622.

James, Laylin K.— Cases and Materials on Business Associations. 
The Bobbs-Merrill Company, Indianapolis, 1937. Pp. xxiii, 1490.

James, Marquis— Andrew Jackson: Portrait of a President. The 
Bobbs-Merrill Company, Indianapolis, 1937. Pp. 627. Revieived 
in this issue, supra page 536.

Janowsky, Oscar I. and Fagen, Melvin M.— International Aspects of 
German Racial Policies. Oxford University Press, New York, 
1937. Pp. xxi, 266.

Kahn, Samuel— Mentality and Homosexuality. Meador Publishing 
Company, Boston, 1937. Pp. 249.

Larcom, Russell Carpenter— The Delaware Corporation. The Johns 
Hopkins Press, Baltimore, 1937. Pp. vii, 199.

Lichtenberger, Henri— The Third Reich. The Greystone Press, New 
York, 1937. Pp. xi, 392.

Lorenzen, Ernest G.— Cases and Materials on the Conflict of Laws. 
Fourth Edition. American Casebook Series. West Publishing 
Company, St. Paul, 1937. Pp. xxxvi, 1138.

MacMillan, Rt. Hon. Lord— Law and Other Things. At the University 
Press, Combridge, 1937. Pp. 284.
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de Madariaga, Salvador— Theory and Practice in International Rela
tions. University of Pennsylvania Press, Philadelphia, 1937. 
Pp. 105.

Moses, Walter H.— Stockbrokerage Law for Stockbrokers and Their 
Employees. Lincoln Printing Company, Chicago, 1937. Pp. vii, 
310.

Powell, Richard R.— Cases on Future Interests. Second Edition. 
American Casebook Series. West Publishing Company, St. Paul, 
1937. Pp. xxxix, 1068.

Sabine, George H.— A History of Political Theory. Henry Holt and 
Company, New York, 1937. Pp. xvi, 795.

Stirn, Ernest W .— An Annotated Bibliography of Robert M. La 
Follette: The Man and His Work. The University of Chicago 
Press, Chicago, 1937. Pp. xi, 571.

Sturges, Wesley A.— Cases and Materials on The Law of Debtor’s 
Estates. West Publishing Company, St. Paul, 1937. Pp. xv, 1008.

Sutherland, Edwin H.— The Professional Thief. The University of 
Chicago Press, Chicago, 1937. Pp. xiii, 256. Revieived in this 
issue supra, page 535.

Van Deusen, Glyndon G.— The Life of Henry Clay. Little, Brown, 
and Company, Boston, 1937. Pp. viii, 447.

Waity, John Barker— Cases on Criminal Law and Procedure. The 
Foundation Press, Inc., Chicago, 1937. Pp. xxvii, 822.

Wallace, Henry A.— Technology, Corporations, and the General Wel
fare. University of North Carolina Press, Chapel Hill, 1937. 
Pp. 83.

Wigmore, John Henry— The Science of Judicial Proof. Third Edition. 
Little, Brown, and Company, Boston, 1937. Pp. xxiii, 1065.

Wittenberg, Philip— The Protection and Marketing of Literary Prop
erty. Julian Messner, Inc., New York, 1937. Pp. 395.

PAMPHLETS AND PERIODICALS RECEIVED

American Law Institute— The Restatement in the Courts. Third 
Edition. St. Paul, 1937. Pp. 430.

Ames, Alden— Municipal Court Trial and Practice. Parker Printing 
Company, San Francisco, 1937. Pp. 25.

Lasson, Nelson B.— The History and Development of the Fourth 
Amendment to the United States Constitution. The Johns Hop
kins Press, Baltimore, 1937. Pp. xiv, 154.
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Mendelssohn-Bartholdy, Albrecht— Renovi in Modern English Law. 
Clarendon Press, Oxford, 1937. Pp. x, 87.

O’Donnell, May G.— James Wilson and the Natural Law Basis of Posi
tive Law. Fordham University Press, New York, 1937. Pp. 
vii, 40.

Otis, Merrill E.— The Judge to the Jury. Lawyers Association of 
Kansas City, Kansas City, Missouri, 1937. Pp. 55.

Patronato Nacional de Menores— Infancia Y  Juventud. Buenos Aires, 
Republica Argentina, 1937. Pp. 129.

Rowland, James P.— The Legal Protection of the Worker’s Job: A 
Dissertation in Political Science. Philadelphia, 1937. Pp. 165.
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