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IMMUNITY FROM TAXATION OF 
GOVERNMENTAL INSTRUMENTALITIES

Martin P hilipsborn , J r.,* and H erbert Cantrill f

THE PRESENT POLICY of both Federal and State Governments 
increasingly to engage in activities of a nature far afield from the 

purposes for which these Governments were originally established has 
given greater importance to the vexing question of the extent to 
which each such government is exempt from the taxation of the other. 
Because of the sovereign status of each, the line of demarcation is 
becoming each day more difficult to find. The nature of this problem 
has been aptly stated by Mr. Justice Brewer, in his opinion in South 
Carolina v. United States.* 1

The United States Supreme Court, in keeping with the time honored 
policy of stare decisis, differentiating and reconciling rather than 
frankly overruling its previous decisions, has left for the guidance of 
the bar a veritable labyrinth of conflicting and confused cases. The 
“problem” noted by Mr. Justice Brewer in 1905 has now become a 
matter deserving a far stronger description. While a Constitution 
established a century and a half ago may well be adapted to cover 
present day economic situations, it is not so simple to reconcile to 
present economic and political conditions cases heard a half century 
ago when these were so vastly different from those of today. Nor is 
it easy to accept such decisions as binding authority for the settlement
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of modern controversies of a type and scope necessarily beyond the 
imagination of the courts of another day. Illustrative is the language 
of Chief Justice Nott:2 3

“Moreover, at the time of the adoption of the Constitution there 
probably was not one person in the country who seriously contem
plated the possibility of government, whether State or national, ever 
descending from its primitive plant of a body politic to take up' the
work of the individual or body corporate............Certain it is that if
the possibility of a government usurping the ordinary business of in
dividuals, driving them out of the market, and maintaining place and 
power by means of what would have been called, in the heated invective 
of the time, a ‘legion of mercenaries’, had been in the public mind, the 
Constitution would not have been adopted, or an inhibition of such 
power would have been placed among Madison’s amendments.”

We are now even further removed from this original conception of 
federal powers. This is best illustrated by a recent court decision 8 
which permits the government under its power of controlling navi
gable waters and providing for the common defense to engage in the 
business of the commercial production of electric power for private 
sale in competition with private corporations. Indeed the Federal Gov
ernment today apparently may, by a process of condemnation, with
draw whole areas of land from the territorial jurisdiction of a state 
within which they lie; it may in this manner directly reduce the reve
nue of any state. It may, tax free, compete with taxpaying citizens 
of the several states in business as private as that of the commercial 
distillation of rum and the importation of liquors.4

2 South Carolina v. United States, 39 Ct. Cl. 257, 284 (1904).
3 Ashwander v. Tennessee Valley Authority, 297 U. S. 288 (1936). This case 

held that the Federal Government might sell the surplus electrical energy gen
erated at dams constructed to improve navigation and manufacture munitions of 
war. This decision has given added strength to the now current theory that 
anything the Federal Government undertakes to do must be necessarily an essential 
function of that government because, since the Federal Government exists by a 
grant of power, any activity in which it engages must come within this grant. 
Under this line of reasoning every activity of the Federal Government would be 
immune from the taxing power of the states.

Proponents of this theory overlook the fact that it is often necessary to organize 
corporate entities to facilitate the exercise of a specific grant of power, but that 
the entities may be so remote from the power itself as to constitute unessential 
agents of an essential duty. They also lose sight of the fundamental division of 
all governmental functions into things governmental and things proprietary. When 
these entities cross the line dividing the functions essentially governmental and 
incidentally proprietary from those essentially proprietary and incidentally govern
mental they then become subject to taxation as any other corporation. Ohio v. 
Helvering, 292 U. S. 360 (1934). See also Clinton v. State Tax Commission, 
71 P. (2) 857 (Ka. 1937), and Parker v. Mississippi, 178 Miss. 680, 174 So. 567 
(1937), cert, denied, 58 Sup. Ct. 144 (1937).

4 We refer to the project now being carried on in the Virgin Islands by the Gov
ernment through the Department of the Interior in an attempt to rehabilitate the
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The courts have only now begun to consider at what point the gov
ernment itself is restricted by certain taxes, and at what point, 
further, the individual citizen, who, for the purpose of evading taxa
tion, hides behind the doctrine of the exemption of governmental in
strumentalities, is so restricted. The older cases have been subjected 
to strained constructions, and used to sustain conclusion" that are defi
nitely harmful to our national and state financial structures. Quoting 
Mr. Louis B. Boudin, in an article dealing with this same subject:5

“It seems sort of a patriotic duty to throw the halo of ancient 
usage and the shield of revered names over an abuse which has grown 
up in comparatively recent times.”

An examination of the cases involving the question under considera
tion will bring home the fact that there are at least two distinct lines 
of cases. The first of these begins with M’Cullough v. Maryland 6 * * in 
1819 and runs till 1871. In the latter year was decided the case of 
Collector v. Day,1 the principle of which still appears to determine 
the courts’ rulings.

I
THE THEORY OF SUPREMACY

The doctrine that states may not tax an essential arm of the Federal 
Government was originally stated by John Marshall in M’Cullough 
v. Maryland* The United States Government, in pursuance of the 
fiscal policy of Hamilton, had chartered the Bank of the United States. 
The State of Maryland, in a patent attempt to drive the bank out of 
business and force a cessation of its activities, had levied a discrimina
tory tax upon the issuance of its notes.

The historical background of this case is important to a clear un
derstanding of it. The Union was weak, and the states all-powerful. 
Moreover, the nullification movement was gaining strength, and the 
Federal Government was viewed with distrust from all sides. In this 
setting the case was heard, and John Marshall seized upon the oppor
tunity to do more than write an opinion necessary to a disposition 
of the cause. He really wrote an essay upon the operation of the 
dual system of government and an attack upon nullification and its 
supporters.
local rum industry. See also Ohio v. Helvering, 292 U. S. 360, 370 (1934), as to 
the possibility of the United States itself being liable for a tax under, 48 Stat. 735, 
26 U. S. C. § 205 (1934).

5 Boudin, The Taxation of Governmental Instrumentalities (1933) 22 George
town Law J ournal 1, 2.

6 4 Wheat. 316 (U. S. 1819).
i 11 Wall. 113 (U. S. 1871).
M Wheat. 316 (U. S. 1819).



546 The Georgetown Law Journal [Vol. 26

M’Cullough v. Maryland is best remembered as the source of the 
famous quotation, “The power to tax is the power to destroy.” It 
is interesting to note that although this line has been attributed to 
Marshall, it first appears in the brief of Daniel Webster, who repre
sented the Bank: 9

“If the states may tax the bank, to what extent shall they tax it, 
and where shall they stop? An unlimited power to tax involves, neces
sarily, a power to destroy; because there is a limit beyond which no 
institution and no property can bear taxation. A question of consti
tutional power can hardly be made to depend on a question of more 
or less.” (Italics supplied).

What the Court did decide, was, first, that the Federal Government, 
in carrying out its power to regulate and provide the currency might 
find the chartering of a bank a necessary and proper measure; and 
secondly, a bank so chartered must of necessity be beyond the taxing 
power of the states, lest this power be used to prevent its successful 
operation.

Marshall continued: 10
“If any one proposition could command the universal assent of 

mankind, we might expect it would be this—that the government of 
the Union, though limited in its powers, is supreme within its sphere
of action............These are, 1st. That a power to create implies a
power to preserve: 2nd. That a power to destroy, if wielded by a 
different hand, is hostile to, and incompatible with these powers to 
create and preserve: 3rd. That where this repugnancy exists, that 
authority which is supreme must control, not yield to that over which 
it is supreme.

“If the states may tax one instrument, employed by the govern
ment in the execution of its powers, they may tax any and every other 
instrument. They may tax the mail; they may tax the mint; they 
may tax patent rights; they may tax the papers of the custom-house; 
they may tax judicial process; they may tax all the means employed 
by the government, to an excess which would defeat all the ends of 
the government.

“The question is, in truth, a question of supremacy; . . . .” (Italics 
supplied).

The thought most stressed by Marshall throughout the entire opin
ion is that the Federal Government, when in the exercise of any proper 
constitutional power, is superior to the taxing power of the states.11 
It is essential to the very existence of the Federal Government that

b Id. at 327.
Id. at 405, 426, 432, and 433.

11 It would seem that the Constitutional fiat “The Constitution and laws of the 
United States shall be the Supreme law of the land.” [U. S. Const. Art. VI, § 1] 
would afford a reasonable basis for decision in itself. Not content with this express 
authority, Marshall went into the fundamental theory of our government to explain 
his position.
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it be unhampered in the exercise of all its legitimate powefs. It is 
clear, however, on reading the opinion that it is only when the power 
to tax might become the power to destroy that the supremacy of the 
Federal Government is called into question at all. Moreover, there 
is a definite limitation and restriction to the operation of this princi
ple ; it only applies to the cases which involve the discriminatory taxa
tion by the states of an essential function of the Federal Government. 
The holding is in no way a decision that the government is exempt 
from taxation, (the effect of almost all succeeding cases), but that 
the Government is exempt from any interference or any attempt of 
control by taxation. This is, of course, an entirely different matter.

Marshall’s opinion concluded with this arresting paragraph: 12 * *
“This opinion does not deprive the states of any resources which 

they originally possessed. It does not extend to a tax paid by the real 
property of the Bank in common with the other real property within 
the state, nor to a tax imposed upon the interest which the citizens 
of Maryland may hold in this institution, in common with other prop
erty of the same description throughout the state.”

It would seem from this that the Chief Justice was striking at dis
criminatory taxation; that if this tax had been a general tax upon 
a function less vital than the issuance of notes of the bank, instead of 
a tax eo nomine upon United States Bank, it might have been consid
ered to be valid.

It is a far cry from the above language to the decisions in Farmers 
Bank v. Minnesota,13 and Home Savings Bank v. Des Moines,14 where, 
amazingly in view of the above, it was held that securities of the Fed
eral Government owned by a national bank could not be included as 
assets by which its property tax was measured.

No one has denied that M’Cullough v. Maryland is legally sound. 
It seems, however, to be recognized today chiefly for the purpose of 
giving lip service to the name of Marshall. A regrettable feature of 
the case is the unfortunate use without Marshall’s limitations, of the 
words, “The power to tax is the power to destroy.” Mr. Justice Car- 
dozo has said, “Catch words and labels, . . . .  are subject to the dan
gers that lurk in metaphors and symbols, and must be watched with 
circumspection lest they put us off our guard.” 15 Surely no more 
glaring demonstration of the truth of Cardozo’s warning can be found 
than the misapplication of this famous phrase. Justice Holmes, with 
his customary directness, has said in this connection: 16

12 4 Wheat. 316, 436 (U. S. 1819).
13 232 U. S. 516 (1914).
a4 205 U. S. 503 (1907).
is Henneford v. Silas Mason Co., 300 U. S. 577, 586 (1937).
i® Panhandle Oil Company v. Knox, 277 U. S. 218, 223 (1928). See also dissent

ing opinion of Stone in Indian Motocycle Co. v. United States, 283 U. S. 570 (1931).
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“But this Court, which so often has defeated the attempt to tax 
in certain ways can defeat an attempt to discriminate or otherwise 
go too far without wholly abolishing the power to tax. The power to tax 
is not the power to destroy while this Court sits.” (Italics supplied).

Ten years after M’Cullough v. Maryland the Court was called upon 
to decide the case of Weston v. City Council of Charleston.17 The 
constitutionality of an ordinance of the City of Charleston, South 
Carolina, which imposed a tax on the stock of the United States, was 
questioned. The ordinance itself was inartistically drafted, a fact 
which militated against it. It was eo nomine a levy only on certain 
issues, the six and seven per cent stock, and was in effect an income 
tax. Marshall again wrote the opinion basing his decision on the 
supremacy of the Federal Government: 18

“It is not the want of original power in an independent sovereign 
state to prohibit loans to a foreign government, which restrains the 
legislature from direct opposition to those made by the United States. 
The restraint is imposed by our constitution. The American people 
have conferred the power of borrowing money on their government, 
and by making that government supreme, have shielded its action, 
in the exercise of this power, from the action of the local governments.

“A contract made by the government in the exercise of its power, 
to borrow money on the credit of the United States, is undoubtedly 
independent of the will of any state in which the individual who lends 
may reside, and is, undoubtedly, an operation essential for the impor
tant objects for which the government was created.

“. . . . it (the power to tax) is a burden upon the operations of 
the government. It may be carried to an extent which shall arrest 
them entirely.” (Italics supplied).19

Mr. Justice Johnson read a strong dissent, concurred in by Mr. 
Justice Thompson, based upon the view that the tax was a general 
income tax, hence, not a tax upon the securities themselves or spe
cifically upon the Federal Government. As an income tax, it could not 
be a tax upon a governmental function: 20

“Why should not the stock of the United States, when it becomes 
mixed up with the capital of its citizens, become subject to taxation 
in common with the other capital? Or why should one who enjoys 
all the advantages of a society purchased at a heavy expense and 
lives in affluence upon an income derived exclusively from interest 
on government stock, be exempted from taxation?

17 2 Pet. 449 (U. S. 1829).
19 Id. at 467 and 468 (1829).
19 In view of the sentence, “ It may be carried to an extent which shall arrest 

them entirely”, it is interesting to speculate whether or not Marshall would have 
held the tax valid if securities of the state had been similarly taxed. It is self- 
evident that no state would have levied destructive taxes on its own bonds and 
therefore could not have levied destructive taxes on federal bonds, had the tax-rate 
been uniform on all bonded indebtedness.

20 2 Pet. 449, 473 (U. S. 1829).
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“The question is not, whether their stock is to be exposed to peculiar 
burdens; but whether it shall enjoy privileges and exemptions, di
rectly interfering with the power of the states to tax or to borrow?”
Had this tax been an inclusive tax, upon all stocks, regardless of 
whether they be issued by the Federal Government, by state govern
ments, or private concerns, and furthermore were the ordinance more 
skilfully drawn, the Chief Justice might conceivably have written the 
opinion of the minority. Thus the most vicious application of the 
doctrine of federal immunity from state taxation and its converse, 
state immunity from federal taxation, would have been emasculated 
in its inception. The tax rendered it no more difficult for the govern
ment to borrow money, than for any other organization. In the long 
run, by securing the revenues it might have had the opposite effect. 
In the instant case, the terms of the loan were merely made less im
mediately attractive. The tax was upon the stock in name alone; 
its effect was upon the earnings derived therefrom.21

Again, in Dobbins v. Erie County,22 the argument of the minority 
in the Weston case is rejected, and another tremendous field, that of 
the salaries of federal governmental employees, lost to state taxation. 
Dobbins was the Captain of a federal revenue cutter. The county 
assessor was directed to rate and tax every office and post of profit. The 
Court held, without a dissent th a t: 23 24

“The compensation of an officer of the United States is fixed by a 
law made by congress. It is in its exclusive discretion to determine
what shall be given............Does not a tax, by the state upon the
office, diminishing the recompense, conflict with the law of the United 
States, which secures it to the officer in its entireness?”

In People of New York v. Commissioners of Taxes,2* we see the 
abuses of the present day foreshadowed in an entirely illogical exemp
tion of United States securities. Taxes in New York had formerly been 
assessed upon the amount of nominal capital of corporations taking the 
form of a franchise tax which was imposed without regard to loss or de
preciation, or to the character and description of the property making 
up the capital taxed. In an effort to make the law more equitable, and 
with no particular intention to tax United States securities as such, the 
legislature changed the tax so that it fell upon the property itself. The 
argument which was made to sustain the tax urged that it was laid 
upon all property of any description and in no way discriminated 
against the United States, and that the bonds of the United States

21 One may easily wonder how this can be reconciled with those cases which 
permit the states to levy a succession tax on an estate made up wholly or in part 
of federal securities. See note 28, infra.

2216 Pet. 435 (U. S. 1842).
23 Id. at 449, 450.
24 67 U. S. 620 (1863).



could not be destroyed without the destruction of all others. Never
theless, Mr. Justice Nelson said: 25

“Can any Court say that these are discriminations which, upon the 
argument that seeks to distinguish the present from the case of Weston 
vs. City of Charleston, would or would not take it out of that case? 
A Court may appropriately determine whether property taxed was or 
was not within the taxing power, but if within, not that the power 
has or has not been discretely exercised.”
In answer, we quote Mr. Justice Holmes: 26

“In those days [Marshall’s time] it was not recognized as it is today 
that most of the distinctions of the law are distinctions of degree.”

The Tax Commissioners’ case was followed by another with a simi
lar factual background. Connecticut levied a franchise tax upon sav
ings banks, to be measured by the amount of their deposits, and which 
was to replace all other State taxes. In Society for Savings v. Coite,27 
a great part of the Society’s deposits were invested in governmental 
securities. For a court so fond of “looking to substance rather than to 
form”28 formal distinctions were carried to great lengths. The argu
ment of the Court was that, viewed as a tax on property, the tax would 
be illegal. A state doubtless has the power to levy a franchise tax. 
If it has, it may fix a means to determine the amount thereof. The 
fact that it is levied on the amount of deposits, among other things, 
and the deposits are in securities of the United States does not render 
it a tax on the securities. It is a tax on the franchise.

On its very face, this decision is confusing. A tax upon the property 
of the bank would destroy it as quickly as a tax upon the franchise

25 Id. at 631.
28 Panhandle Oil Co. v. Knox, 277 U. S. 218, 223 (1928).
2*6 Wall. 594 (U. S. 1867).
28 Ibid. The theory of the cases following Weston v. Charleston seems at variance 

with that upon which the succession tax cases are based. The argument there 
encountered is that the tax is not upon the corpus inherited but upon the right to 
inherit.

This distinction appears to be legal hairsplitting in its most refined form. It 
seems difficult to reconcile this reasoning with cases permitting a state to levy a 
succession tax upon an entire estate, composed in part or entirely of United States 
bonds. The argument used by the court to sustain such a tax is another example 
of subtle legal distinctions. It is said that the tax is not upon the estate, but is an 
excise tax upon the right to succeed to the estate, or a tax upon the right to take 
by legacy or descent. See Plummer v. Coler, 178 U. S. 115 (1900); Wallace v. 
Myers, 38 Fed. 184 (S. D. N. Y. 1889).

On this theory, the United States may levy an inheritance tax upon its own 
bonds declared by it to be tax exempt. Murdock v. Ward, 178 U. S. 139 (1900). 
The courts have gone so far as to hold a legacy to the United States subject to a 
state inheritance tax, regardless of the fact that the property of the United States 
is exempt from state taxation; saying again that the tax was not a tax on the 
property in question, but upon the right of the United States to obtain it. United 
States v. Perkins, 163 U. S. 625 (1896).

550 The Georgetown Law Journal [Vol. 26
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of the bank. Marshall’s original distinctions were based on the ground 
that the states might through taxation destroy certain essential powers 
of the Federal Government. The Weston case held that a tax on the 
return of federal securities made the securities less attractive, and 
hence impaired the power to borrow. In this case, by permitting the 
states to tax a bank’s franchise, and to measure the tax by the prop
erty of the bank, including United States securities, the Supreme 
Court permits in fact what is there forbidden.

The year 1869 marked the decision of the famous case of Veazie 
Bank v. Fenno.29 Here for the last time Marshall’s theory of su
premacy of the United States Government is the actual basis of de
cision; and even here M’Cullough v. Maryland seems to be cited as 
a matter of history, not law. Here, too, is the beginning of a baseless 
conception of parity between the two governments.

The case may be summarized as follows: In 1866, Congress, no 
doubt to check an era of wildcat banking, determined state banks 
might issue notes for circulation only on the payment of a tax of ten 
per cent of the value of such notes. The Veazie Bank was a state bank 
of Maine. The tax was assailed on the ground that it was an unap
portioned direct tax and impaired a state franchise. No attempt was 
made to show that the bank was the fiscal agent of the state, or that 
its notes were issued for other than private purposes. The Court 
hinted 30 that if the bank were an agency of the state in carrying out 
of some of its reserved powers it might have been exempted. This 
anticipated the decision in Collector v. Day.31 The Court argued some
what unnecessarily that the tax was a property tax, and not a fran
chise tax. In answer to the argument that the tax was so heavy as 
to indicate an attempt to destroy the franchise, Chief Justice Chase 
said: 32

“The power to tax may be exercised oppressively upon persons, but 
the responsibilities of the legislature is not to the courts, but to the 
people by whom its members are elected. So if a particular tax bears

29 8 Wall. 533 (U. S. 1870).
80 “There was nothing in the case showing that the bank sustained any relation 

to the State as a financial agent, or that its authority to issue notes was conferred 
or exercised with any special reference to other than private interests. Id. at 535.

“Is then, a tax on a franchise granted by a State, which Congress, upon any 
principle exempting the reserved powers of the States from impairment by taxa
tion, must be held to have no authority to lay and collect? Ibid.

“It may be admitted that the reserved rights of the States, such as the right to 
pass laws, to give effect to laws through executive action, to administer justice 
through the courts, and to employ all necessary agencies for legitimate purposes of 
State government, are not proper subjects of the taxing power of Congress.” 
Id. at 547.

3i 11 Wall. 113 (U. S. 1871).
88 8 Wall. 533, 548 (U. S. 1870).



heavily . . . .  it cannot, for that reason only, be pronounced contrary 
to the Constitution.”
It should be remembered that the due process clause had at this time 
never been applied to matters of this nature and was still considered 
a procedural question.33 Even the Slaughter-House Cases 34 had yet 
to be decided. The Rate cases 35 nullify the effect of the above argu
ment. The real basis of the decision was the power of Congress to 
regulate currency and the inability of the states to make aught but 
gold and silver legal tender.
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II
THEORY OF PARITY

In 1871 the Court decided the strange case of Collector v. Day.36 
This abortive decision is the fount from which flows an ever increas
ing tide of immunities from state and federal taxation. The vicious
ness of this case is that each exemption required of either the State 
or Federal Governments diminishes the field of their legitimate taxa
tion, and requires the tax rate be increased on the remaining tax base.

In the consideration of Collector v. Day, its historical background 
is illuminating. The decision was handed down in 1871, at the com
mencement of what has been aptly termed the “terrible decade.” The 
people were once more in fear of an increase in the power of the Fed
eral Government which would render the state governments inef
fectual to preserve the rights of their citizens. Taney’s theory of dual 
federalism, the limitation of national powers by the powers reserved 
to the states, had been overruled at Appomattox. The reconstruction

33 The Slaughter-House Cases, 16 Wall. 36 (U. S. 1873), were the first decisions 
interpreting the due process clause in the Civil War amendments. The Court said 
at 81, “The existence of laws in the States where the newly emancipated negroes 
resided, which discriminated with gross injustice and hardship against them as 
a class, was the evil to be remedied by this clause, and by it such laws are for
bidden.” Subsequent cases have modified this original interpretation until Justice 
Holmes states in the Panhandle case, 277 U. S. 218, 223 (1928), that by reason of 
this clause “The power to tax is not the power to destroy while this Court sits.”

Quaere, what would have been the effect on the doctrine of exemption from taxa
tion of governmental instrumentalities had this clause been in effect, and been 
given its present day interpretation when the Constitution was adopted?

3416 Wall. 36 (U. S. 1873).
35 Smyth v. Ames, 169 U. S. 466 (1898); Missouri ex rel. Southwestern Bell 

Telephone Company v. Public Service Commission of Missouri, 262 U. S. 276 
(1923); McCardle v. Indianapolis Water Company, 272 U. S. 400 (1926); Union 
Fuel Gas Company v. Railroad Commission of Kentucky, 278 U. S. 300 (1929). 
See also (1901) 15 H arv. L. Rev. 249, 353; (1908) 21 Harv. L. Rev. 175; (1920) 
33 H arv. L. Rev. 902, 1031; (1928) 41 H arv. L. Rev. 564, 593; (1925) 9 Min n . 
L. Rev. 211; (1929) 39 Yale L. J. 151.

3311 Wall. 113 (U. S. 1871).
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period was well under way; the sovereign southern states were hu
miliated by the title of “Military Districts”, and their leaders of ante 
helium years disenfranchised and forced to submit to the rule of the 
“carpetbaggers”. Congress had gone so far in its attempt to subjugate 
the south as to remove the right to the writ of habeas corpus.31

This case is simply the application of the converse of the Dobbins 
case.33 Day was a State Judge of Probate. He refused to pay the Civil 
War tax on incomes. He contended his position was the same as the 
captain of the revenue cutter in the previous case. Mr. Justice Nelson 
approved the contention, saying: 37 * 39

“The supremacy of the general government, therefore, so much re
lied on in the argument of the counsel for the plaintiff in error, in 
respect to the question before us, cannot be maintained. The two 
governments are upon an equality............” (Italics supplied).
The authority for the startling pronouncement of equality between 
the two governments, mirabile dictu, was the decision in the M’Cul
lough case,40 the Weston case,41 and the Dobbins case.42 Ironically, the 
voice of Marshall: 43

“If any one proposition could commend the universal assent of man
kind, we might expect it to be th is : that the government of the Union, 
though limited in its powers, is supreme within its sphere of action.”
is used to support a proposition he was at pains always to refute.

Whether or not M’Cullough v. Maryland be considered politically 
expedient or economically sound, it certainly does rest upon an im
pregnable legal base. Collector v. Day was not good law when it was 
decided.44 In M’Cullough v. Maryland Marshall fought for the right 
of the Federal Government to escape a discriminating tax or any tax 
on any of its essential functions. This decision grants an exemption to 
the state government from a general tax of the Federal Government 
and cites Justice Marshall in its support! The tax condemned by 
Marshall was a discriminatory tax, one which might in fact have 
meant destruction of an essential function of the Federal Government. 
It was Marshall’s theory that the only limitations upon the taxing

37 This it accomplished by the simple expedient of legislating away the appellate 
jurisdiction of the Supreme Court from the courts martial in such States as were 
under military law. Ex parte McCardle, 6 Wall. 318 (U. S. 1868). Rev. Stat. 
§ 710 (1867), 28 U. S. C. §351 et seq. (1934).

33 16 Pet. 435 (U. S. 1842).
3011 Wall. 113, 126 (U. S. 1871).
40 4 Wheat. 316 (U. S. 1819).
47 2 Pet. 448 (U. S. 1829).
4316 Pet. 435 (U. S. 1842).
43 M’Cullough v. Maryland, 4 Wheat. 316, 405 (U. S. 1819).
44 Contrast M’Cullough v. Maryland, at 405, “The Government of the Union is 

supreme within its sphere of action” to Collector v. Day, at 126, “The supremacy 
of the general government . . . .  cannot be maintained.” (M’Cullough v. Mary
land was here cited).
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power of the Federal Government are the prohibition of a tax upon 
exports, and the requirement that all direct taxes be apportioned ac
cording to population. This last is but the imposition of a method and 
not an inhibition. There is nothing in the Constitution which pro
hibits, for instance, a tax on the judicial process of the States. Mar
shall rejected the theory of prohibition by implication.45 46 His theory 
was that the powers of Congress acknowledge no limitation other than 
those expressed in the Constitution itself.

Collector v. Day gave rise to the mistaken theory of prohibition by 
implication of federal power to tax the states, “The principle . . . . 
of the immunity of state instrumentalities from federal taxation 
. . . .  is a principle implied from the necessity of maintaining our 
dual system of government. Springing from necessity it does not ex
tend beyond it.” 46 The same author has said: 47

“It must be remembered that we are dealing, not with any express 
constitutional restriction, but only with an asserted implication.” 
(Italics supplied).
It is this principle that is the basis of the present day doctrine. It 
is used increasingly for the purpose of exemption from taxation, and 
not freedom from interference in operation.48 Any consideration that

45 Gibbons v. Ogden, 9 Wheat. 1 (U. S. 1824). This theory found no place in 
the interpretation given the Constitution by Marshall. “The subject [the power 
to regulate commerce] is transferred to congress, and no exception to the grant 
can be admitted which is not proved by the words or the nature of the thing 
[Constitution].” Id. at 215.

“If the power resides in congress, as a portion of the general grant to regulate 
commerce, then acts applying to that power to vessels generally, must be con
strued as comprehending all vessels. If none appear to be excluded by the language 
of the act, none can be excluded by construction.” Id. at 217.

46 Mr. Justice Hughes, Board of Trustees v. United States, 289 U. S. 48, 59 
(1933).

47 Willcuts v. Bunn, 282 U. S. 216, 231 (1931). Hughes’ opinion in the case is 
of great interest in as far as he discusses the conflict between the taxing power 
of Congress under U. S. Const. Art. I, § 8 and the Sixteenth Amendment on the one 
hand, and this “asserted implication” of restriction on the other. Unless it appears, 
says Mr. Chief Justice Hughes, that there is a substantial burden upon the borrow
ing power of the state, the powers of Congress are paramount. Presumably the 
converse of this proposition is also true.

48 Ambrosini v. United States, 187 U. S. 1 (1902); Williams v. Talladega, 226 
U. S. 404 (1912); Panhandle Oil Company v. Knox, 277 U. S. 218 (1928); Long v. 
Rockwood, 277 U. S. 142 (1928); Indian Motocycle Company v. United States, 
283 U. S. 570 (1931); New York ex rel. Rogers v. Graves, 299 U. S. 401 (1937); 
Brush v. Commissioner, 300 U. S. 352 (1937). See also for the other side of the 
question Cornell v. Coyne, 192 U. S. 418 (1904); Lash’s Products Company v. 
United States, 278 U. S. 175 (1928); Wheeler Lumber Company v. United States, 
281 U. S. 572 (1930). All these cases are cited in Mr. Justice Stone’s dissent in 
the Indian Motocycle case. See also Richmond Screw Anchor Company v. United 
States, 275 U. S. 331 (1928) cited by Mr. Justice Holmes in his dissent in Long v. 
Rockwood, supra.
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may be given the cases49 * following Collector v. Day will serve only to 
convince the reader it is absolutely necessary in order to establish 
an equitable system of taxation, that these strange doctrines, so badly 
founded, be curtailed if not abolished.

With Collector v. Day went glimmering the last vestiges of adher
ence to Marshall’s doctrine of the supremacy of the Federal Govern
ment. Henceforth, he is cited in this field as a matter, not of law, 
but of history. His words are quoted reverently, to support doctrines 
which would astound him. His phrase, “The power to tax is the power 
to destroy,” is perverted and used ad terrorem, to support a conclusion 
entirely without the qualifications imposed by Marshall.

Of the many cases following Collector v. Day, only several are here 
noted. One of the first shows the extent to which this decision has 
curtailed the taxing power of the Federal Government. United States 
v. Railroad Company 50 was decided two years later. Maryland had 
authorized the City of Baltimore to lend five million dollars to the 
railroad. Congress levied a tax, the operation of which was to force 
the railroad to collect a tax on its bonds, and withhold the money so 
collected from the bond holders. The Court argued that although the 
tax was in name upon the railroad, it was in effect laid upon the City 
of Baltimore, the holder of the bonds. The city being a creature of 
the state, created by it for its own governmental purposes, the tax 
then became one upon the state. It was therefore held the city was 
exempt from this taxation.51

49 Railroad Company v. Peniston, 18 Wall. 5 (U. S. 1873); United States v. 
Railroad Company, 17 Wall. 322 (U. S. 1873); Claflin v. Houseman, 93 U. S. 130 
(1877); Forbes v. Gracey, 94 U. S. 762 (1877). This is an important case to which 
special attention should be given. National Bank v. United States, 101 U. S. 1 
(1880); Western Union Telegraph Company v. Texas, 105 U. S. 460 (1882); Van 
Brocklin v. Tennessee, 117 U. S. 151 (1886); Mercantile National Bank v. New 
York, 121 U. S. 138 (1887); California v. Pacific Railroad Co., 127 U. S. 1 (1888); 
Manhattan Company v. Blake, 148 U. S. 412 (1893); Pollock v. Farmers Loan and 
Trust Co., 157 U. S. 429 (1895); Ambrosini v. United States, 187 U. S. 1 (1902); 
Home Savings Bank v. Des Moines, 205 U. S. 503 (1907); Flint v. Stone Tracy 
Company, 220 U. S. 107 (1911); Mondou v. New York, New Haven and Hartford 
Railroad Co., 223 U. S. 1 (1912); Farmers Bank v. Minnesota, 232 U. S. 516 
(1914); Gillespie v. Oklahoma, 257 U. S. 501 (1922); Federal Land Bank v. Cros- 
land, 261 U. S. 374 (1923); Panhandle Oil Company v. Knox, 277 U. S. 218 (1925); 
Willcuts v. Bunn, 282 U. S. 216 (1931); Educational Films Company v. Ward, 282 
U. S. 379 (1931); Indian Motocycle Company v. United States, 283 U. S. 570 
(1931); Burnett v. Coronada Oil and Gas Company, 285 U. S. 393 (1932); Fox 
Film v. Doyal, 286 U. S. 123 (1932); Trinityfarm Company v. Grosjean, 291 U. S. 
466 (1934).

60 17 Wall. 322 (U. S. 1873).
51 “A municipal corporation like the city of Baltimore, is a representative not

only of the State, but is a portion of its governmental power.............As a portion
of the State in the exercise of a limited portion of the powers of the State, its 
revenues, like those of the State, are not subject to taxation.” Id. at 329.
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A strong dissent was read by Justices Clifford and Miller. They re
fused to follow the majority on the ground that the city was acting, 
not in its governmental capacity, but in a proprietary function. Hence, 
no burden was imposed on the operation of an essential governmental 
function. For a definition of an essential governmental function, we 
turn to Flint v. Stone Tracy Company.62 There it is said that an 
essential governmental function is one by its nature impossible of 
achievement by an individual.52 53 This distinction appears to be sound 
and it is regrettable the Court pronouncing it did not strictly adhere 
to it. It does not appear that an individual is incapable of organizing, 
constructing, and operating a railroad. Yet the court invalidated the 
tax.

In Railroad Company v. Peniston,54 the court reverts to M’Cullough 
v. Maryland. Here the tax objected to was levied on the property of 
the Union Pacific Railroad. The objection was based on the grounds 
that the railroad had been constructed in part with the funds of. the 
United States, carried on some work of governmental character and 
was, hence, an instrumentality of the Federal Government. The Court, 
in an opinion with which Marshall would have had no quarrel, said: 55

“It is, therefore, manifest that exemption of Federal agencies from 
state taxation is dependent, not upon the nature of the agents, or upon 
the mode of their constitution, or upon the fact that they are agents 
but upon the effect of the tax; that is, upon the question whether the 
tax does in truth deprive them of power to serve the government as 
they were intended to serve it, or does hinder the efficient exercise of 
their power.

“But it is often a difficult question whether a tax imposed by a State 
does in fact invade the domain of the General government, or inter
fere with its operations to such an extent, or in such a manner, as to 
render it unwarranted.

“Hence the Federal Constitution must receive a practical con
struction.”

Pollock v. Farmers Loan and Trust Company 58 further amplified 
Collector v. Day. It was the first of the income tax cases. Two hold
ings were announced by the Court. The first was in regard to appor
tionment, holding that a tax derived from income on real estate was 
in violation of the constitutional provision that direct taxes must be 
apportioned. But the Court also held that, for income tax purposes, 
all income may be traced to its source and if a tax on the source would

52 220 U. S. 107 (1911).
53 It appears that an individual could not provide for the common defense, ad

minister justice, preserve the peace and levy and collect taxes for the maintenance 
of the general government.

«  18 Wall. 5 (U. S. 1873).
3318 Wall. 5, 30, 31, and 36 (U. S. 1873).
50 157 U. S. 429 (1895).
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have been invalid, a tax on income derived from that source is also 
invalid. It then follows, applying the rule of Collector v. Day, that 
all income from state and municipal bonds is in any case tax free.67

Next come two cases involving state liquor laws, Ambrosini v. 
United States,68 and South Carolina v. United States.59 The law of 
Illinois required Ambrosini to file a bond before engaging in the sale 
of liquor. The federal revenue laws required all bonds to bear a stamp. 
Ambrosini was tried and convicted for failure to use a stamp on his 
bond. The court set aside the conviction, saying the stamp tax law 
interfered with the state in the exercise of its reserved police power 
and was therefore invalid. Just how it interfered with the state is 
difficult to perceive. The tax was not on the state. It was on Am
brosini. All the state required of him was that he furnish a bond. 
If the government as well required him to place its stamp upon it, 
that was no concern of the state.

The South Carolina case is interesting for the reason that it is the 
first attempt of a state to invade the realm of private enterprise. 
South Carolina had established dispensaries for the sale of liquor. 
It refused to pay federal revenue taxes on the sale of such liquor. 
The court disposed of the case summarily, saying that if the state saw

67 The Pollock case, ibid, was further modified by Evans v. Gore, 253 U. S. 245 
(1920), in relation to the Sixteenth Amendment. Evans v. Gore held that the Six
teenth Amendment did not open to taxation any field not subject thereto prior to 
its passage. The effect of the Sixteenth Amendment was only to remove the re
quirement that an income tax be apportioned in relation to population. An exten
sion of the rule of Flint v. Stone Tracy Company, 220 U. S. 107 (1909), in the later 
cases has nullified the Pollock and Gore cases in their effort on corporate incomes. 
On account of this case only individual incomes may be traced to their sources.

Brushaber v. Union Pacific R. R. Co., 240 U. S. 1 (1916), is the first case before 
the court to test the validity of corporation income taxes 38 Stat. 166 (1913), 
under the Sixteenth Amendment which was passed to overcome the difficulties of 
the Pollock case. Brushaber, as stockholder of the Union Pacific Railroad, sought 
to enjoin the payment of corporate income taxes by the railroad on the grounds 
that; (a) The amendment authorized only the imposition of a particular class 
of tax without apportionment and this tax is not within that class; (b) As the 
amendment authorized a tax on income “from whatever source derived” the income 
of a particular person did not come within its provisions, and this tax was void 
for want of apportionment; (c) The right to tax “incomes from whatever source 
derived” must be “considered as exacting intrinsic uniformity” and this tax did 
not conform to such a standard and is void; (d) The power is new and prospective 
and cannot be made to apply retrospectively.

The Court, in holding the amendment was passed to do “away for the future 
with the principle upon which the Pollock case was decided” said that the right 
to tax incomes was a power always possessed by the Federal Government and 
never questioned and that the amendment simply permitted such taxation without 
apportionment. The above objections of Brushaber (and others not here pertinent) 
therefore failed.

88187 U. S. 1 (1902).
=« 199 U. S. 437 (1905).
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fit to engage in private business, then it must assume the obligations 
assumed by all other persons similarly situated.60 61 This case is an 
interesting contrast to two other decisions involving another private 
business, the lending of money. A decision prior to that under con
sideration, is the United States v. Railroad Company discussed above. 
Many years afterwards came the decision in Federal Land Bank v. 
Crosland,B1 which held that a mortgage executed to a Federal Land 
Bank “is a governmental instrumentality”,62 63 and where state law makes 
a recorded junior mortgage a prior lien, the state must record the 
Land Bank’s mortgage without a charge for doing so. This is true 
notwithstanding the fact that the fee is entirely non-discriminatory 
and imposes no greater burden on the government than upon anyone 
else.

Gillespie v. Oklahoma 63 begins the notorious series of cases in which 
the individual succeeds in throwing about him the protecting cloak of 
tax immunity. This is allowed, we are told in the decisions, to preserve 
the government from destruction. This case, and that following, in
volve the lessee of restricted Indian oil lands, title to which is in the 
United States as trustee for the tribe. An exemption from the pay
ment of a general income tax is given on the ground that to tax the 
income derived by the lessee is to tax an instrumentality of the Fed
eral Government. This line of cases gave rise to the powerful dissent 
of Mr. Justice Brandeis in the Coronado Oil Company case: 64

“Under the rule of Gillespie vs. Oklahoma vast private incomes are 
being given immunity from state and federal taxation. I agree with 
Mr. Justice Stone that that case was wrongly decided, and should 
now be frankly overruled.”
Mr. Justice Stone said: 65

“The implied immunity of one government, either national or state, 
of taxation by the other should not be enlarged. Immunity of the 
one, necessarily, involves curtailment of the other’s sovereign power 
to tax. The practical effect of enlargement is commonly to relieve 
individuals from a tax, at the expense of the government imposing 
it, without substantial benefit to the government for whose theoretical 
advantage the immunity is invoked.”

60 See also Ohio v. Helvering, 292 U. S. 360 (1934).
61 261 U. S. 374 (1923).

The Federal Farm Loan Act, 39 Stat. 360, 380 (1916), 12 U. S. C. 641, 931-933 
(1934), provided that first mortgages executed to land banks shall be deemed 
“instrumentalities of the Government of the United States, and as such they and 
the income derived therefrom shall be exempt from Federal, State, municipal and 
local taxation.” But see Parker v. Mississippi, 178 Miss. 680, 174 So. 567 (1937), 
cert, denied, 58 Sup. Ct. 144 (1937).

63 257 U. S. 501 (1922).
64 285 U. S. 393, 405 (1932).
85 Indian Motocycle Co. v. United States, 283 U. S. 570, 580 (1931).
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A line of cases parallel to these will be found in the cases following 
Long v. Rockwood.66 This case went to the absurd length of holding 
income derived from a patent granted by the Federal Government 
was immune from taxation by a state. It is indeed difficult to perceive 
in what manner such tax might endanger the existence of the Federal 
Government. In this case, the basic fallacy of Collector v. Day61 is 
clearly illuminated. It is, therefore, somewhat heartening to note 
that Educational Films Corporation v. Ward 68 questioned this de
cision and Fox Film v. Doyal69 overthrew it, (we trust) forever.* 68 * 70

«6 277 U. S. 142 (1928).
87 11 Wall. 113 (U. S. 1871).
68 282 U. S. 379 (1931).
89 286 U. S. 123 (1932).
70 In Long v. Rockwood the Court held a tax on the royalties of a patent is a 

tax upon the patent itself. The patent is an instrument of the United States be
cause it promotes the national “progress of science and the useful arts.” In a 
strong dissent, with which Messrs. Justice Brandeis, Sutherland and Stone con
curred, Mr. Justice Holmes points out that to tax royalties received from a patent 
is not the same thing as taxing the patent itself. He also points out that 
patents are not an instrumentality of the government but “are used by the
patentees for their private advantage alone.............The fact that the franchise
came from a grant by the United States is no more reason for exemption, stand
ing by itself, than is the derivation of the title to a lot of land from the same 
source.” 277 U. S. 142, 149 (1928).

In Educational Films Corp. v. Ward the film company sought to avoid payment 
of income tax to the State of New York on royalties received from licensing motion 
pictures. Appellant contended that a copyright like a patent, was an instru
mentality of the Federal Government, taxation of which is impliedly forbidden by 
the Constitution. Long v. Rockwood is cited in support of this proposition. In 
denying this contention the court held that the instant tax was eo nomine on the 
franchise of the corporation; and that, while the effect was to tax income derived 
from copyright royalties, and notwithstanding Macallen v. Massachusetts, 279 U. S. 
620 (1928) (which held that in spite of a name given to a tax it was the duty of 
the court to examine its nature and effect) the tax was nevertheless a franchise 
tax and “the privilege of exercising its corporate franchise is no less an appro
priate object of taxation by one government merely because the corporate prop
erty, or net income, which is made the measure of the tax may chance to include 
the obligations of the other, or the income derived from them.” The Court held 
that the taxing statute “was not aimed at copyrights” and if these were incidentally 
taxed “the preservation of each government” was not endangered. Educational 
Films v. Ward gave warning that the foundations of Long v. Rockwood were shaky. 
In Fox Film Corp. v. Doyal, Long v. Rockwood is overruled in these words: “The 
affirmance of the judgment in the instant case cannot be reconciled with the decision 
in Long v. Rockwood, 277 U. S. 142, upon which the appellant relies, and in view 
of the conclusions now reached upon a re-examination of the question, that case is 
definitely overruled.” 286 U. S. 123, 131 (1932).

The case was distinguished from Educational Films v. Ward as the tax was 
definitely not a franchise tax, but a tax measured by gross receipts. The Fox 
Film Company argued that the receipts taxed were “net receipts from a federal 
instrumentality.” The Court overruled this contention saying that, while “the
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Wilcutts v. B unn71 is worthy of note in that it is the first instru
mentality case in which the States of New York and Massachusetts 
filed briefs as amici curiae. This is a practice which cannot be too 
highly commended, for had it been followed earlier, the states may 
never have been made the recipient of so called “immunities” for 
which they had no actual desire, and which eventually were harmful 
to them. In the instant case the profits of a dealer in municipal bonds 
were subjected to a federal income tax. Their profits were derived 
from the sale of the bonds when these were not issued at a discount. 
It was held by implication that had the bonds been issued at a dis
count, they would have been tax free since the trader would then have 
been the agent of the state in disposing of them. This appears reason
able if Collector v. Day must be followed.

Evans v. Gore 72 involved the Sixteenth Amendment in relation 
to the federal income tax on the salary of a United States Judge. The 
position taken by the Court was that the Amendment did not open to 
Congress fields of income prohibited prior to the Sixteenth Amend
ment and it did not permit such taxation.

The final case to be noted here is the great case of Flint v. Stone 
Tracy Company.™ This was fought in the grand manner with impos
ing names of counsel both for plaintiff and defendant. The case in
volved the construction of the Federal Corporation Tax of 1909. The 
argument, in brief, was as follows: Collector v. Day had placed the 
instrumentalities of State and Federal Governments on a parity; Cali
fornia v. Pacific Railroad 74 had held that a franchise was an instru
mentality of the issuing sovereign and that a corporation was a fran
chise. The dignity of the United States would not permit the taxa
tion of its corporations, by corollary the Federal Government should * 72 73 74
grant is made in furtherance of a governmental policy of the United States” this 
does not furnish grounds for immunity. Although property of the United States 
may not be taxed by the States “property of individual owners, although derived 
from the United States . . . .  may be taxed.”

?! 282 U. S. 216 (1931).
72 253 U. S. 245 (1920).
73 220 U. S. 107 (1911).
74 127 U. S. 1 (1888). Two methods of assessment for taxation were prescribed 

by the Constitution of California: One by the State Board of Equalization; the 
other by county boards and local assessors. After some dispute as to which of 
the two units was to assess steamers of a railroad company the state supreme 
court held that such steamers had to be assessed by the local units and not by the 
State Board. The United States Supreme Court following that decision declared 
void the whole assessment of the State Board; and in regard to its assessment of 
all the franchises of a railroad company said, concerning those franchises con
ferred by the United States: “. . . . the State of California can neither take them 
away, nor destroy nor abridge them, nor cripple them by onerous burdens. Can it 
tax them? may it tax franchises which are the grant of the United States? In our 
judgment it cannot.” Id. at 40.
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not be permitted to tax the corporations of the state. In regard to 
this matter Mr. Justice Day said: 75 * 77

“We think it is the result of the cases heretofore decided in this 
court that such business activities, though exercised because of state- 
created franchises, are not beyond the taxing power of the United 
States.

“It is no part of the essential governmental functions of a state to 
provide means of transportation, supply artificial light, water and the 
like.”
Here again the court seems to dispose of the fiction of equality between 
the states and federal governments first enunciated in Collector v. 
Day. However, the ultimate effect of the case seems only to have been 
to nullify the holding of the Pollock case 76 and the Gore case 77 in its 
relation to corporate income.78

Ill
COLLECTOR V. DAY, ABROAD

In view of this discussion of the genesis of the present date doc
trine of exemption of governmental instrumentalities from taxation, 
it is illuminating to examine the experience of governments operating 
under legal systems comparable to our own, and with a similar dual 
system of sovereignty. Mr. Joseph L. Lewinson, in a particularly able 
paper on this subject79 refers at length to the experience of the Do
minions of Canada and Australia:

“Australia first undertook to apply M’Cullough v. Maryland in all 
its rigors [D’Emdem v. Pedder, 1 C. L. R. 91 (1904)]. But in 1907 on 
a direct appeal from the State of Victoria, the Privy Council held the 
State was entitled to collect income tax from a federal postmaster. 
[Webb v. Outtrim, 1907 A. C. 81.] For a time the High Court of 
Australia (as it was entitled to do) 80 declined to accept the decision

75 220 U. S. 107, 155, 172 (1911).
78 157 U. S. 429 (1895).
77 2 53 U. S. 245 (1920).
78 See note 28, supra.
78 (1937) 23 A. B. A. J. 685, 689.
80 It is frequently asserted that, in Great Britain, there is no supreme court to 

invalidate Acts of Parliament. The statement is correct as far as it goes, but it is 
not complete. There is a supreme court in Great Britain, as there must be a 
supreme court to determine where the power of some governmental subdivision 
ends and the power of another begins, in every federacy where these powers neces
sarily overlap. In Britain the Judicial Committee of the Privy Council does this 
work.

Recently the Privy Council was called upon to decide whether or not Western 
Australia had a right to secede from the Australian Federation. This very year 
the Privy Council declared the “New Deal” legislation in Canada unconstitutional, 
i. e., in contravention to the North American Act.

The Statute of Westminster, 1931, 22 & 23 Geo. V, c. 4, placed the Dominions 
(Canada, Australia, New Zealand, Union of South Africa, Newfoundland and the
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of the Privy Council as the law governing the immunities of instru
mentalities [Flint v. Webb, 4 C. L. R. 1178 (1907) ; Baxter v. Commis
sioners of Taxation, 4 C. L. R. 1087 (1907) ]. In 1920, however, follow
ing several changes in personnel, the High Court re-examined the sub
ject in Amalgamated Society of Engineers v. Adelaide Steamship Com
pany [28 C. L. R. 129 (1920)].”

In 1920 the High Court then accepted in toto the rule of the Privy 
Council in Webb v. Outtrim. It has since adhered to the position 
that M’Cullough v. Maryland is not the law of Australia. “Possible 
abuse of powers”, says the High Court, “ is no reason in British law 
for limiting the natural force of language creating them.” 81 The im
munity of state instrumentalities is not now recognized in Australia. 
Instead:

“Those who rely on American authorities . . . .  would find in the 
celebrated decision of Marshall, C. J. in Gibbons v. Ogden, two passages 
militating strongly against their contention. One is at p. 189 in these 
words: ‘We know no rule for construing the extent of such powers, 
other than is given by the language of the instrument which confers 
them, taken in connection with the purposes for which they were con
ferred.’ The other is at p. 196, where, speaking of the commerce 
power, the learned Chief Justice says: ‘This power, like all others 
vested in Congress, is complete in itself, may be exercised to its ut
most extent, and acknowledges no limitations, other than are pre
scribed in the Constitution’.” 82

“From its (the principle of ‘necessity’) nature, it is incapable of 
consistent application, because ‘necessity’ in the sense employed—a 
political sense—must vary in relation to various powers and various 
States, and, indeed, various periods and circumstances. Not only is 
the judicial branch of the government inappropriate to determine po
litical necessities, but experience, both in Australia and America evi
denced by discordant decisions, has proved the elusiveness and the 
inaccuracies of the doctrine as a legal standard.” 83
The Australian High Court has entirely abolished the rule, not even 
allowing immunity to the essential operations of the Federal Govern
Irish Free State) on a parity with Great Britain. It is conceivable that, in the 
future, the Judicial Committee of the Privy Council may be forced to declare 
inoperative (rather than unconstitutional) an act of the British Parliament under 
Section 2 of the Statute.

Decisions of the Privy Council do not bind Dominion courts any more than 
decisions of the United States Supreme Court must necessarily be followed by the 
high courts of the States. (See Old Dominion Mining Co. v. Lewisohn, 210 U. S. 
206 (1908); and Old Dominion Mining Co. v. Bigelow, 188 Mass. 315, 74 N. E. 653 
(1905), as an interesting example of this fact. Here similar facts were decided 
differently by state and Federal courts.) Each jurisdiction still follows the in
terpretation of its own court of last resort. As a matter of fact Dominion courts 
are perhaps more liable to follow the decisions of the Privy Council than state 
courts are to follow the decisions of the United States Supreme Court.

81 Amalgamated Society of Engineers v. Adelaide Steamship Company, 28 
C. L. R. 129 (Aust. 1920).

*2 Id. at 145.
88 Id. at 145, 150.
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ment. In Pirrie v. McFarlane,84 a member of the Royal Air Force, 
driving a car in pursuance of his regular duties, without a state driver’s 
license, was found guilty of a violation of the law of the state.

The experience of Canada is much akin to that of Australia. A de
cision in a case resembling Flint v. Stone Tracy Company was handed 
down in 1887.85 * * 88 89 Two further cases decided in 1937 settle any remain
ing doubt as to the Canadian law on the question. In Forbes v. A t
torney-General for Manitoba,™ the Privy Council held income tax 
collectible on the salaries of Dominion Civil Servants. In Judges v. 
Attorney-General for Saskatchewan 87 the Privy Council held provin
cial income tax applicable to the salaries of Dominion Judges. In the 
Forbes case we find:

“Lord Phillimore, in delivering the judgment of the Board, quoted 
this passage from the judgment of Mr. Justice Davies, in Abbott’s case 
(40 The Times L. R. 875; [1924] A. C. 1005) : ‘The Province does 
not attempt to interfere directly with the exercise of the Dominion 
power, but merely says that, when exercised, the recipients of the 
salaries shall be amenable to Provincial legislation in like manner as 
all other residents.’ Dealing with the suggestion that Provincial taxa
tion might paralyze the Dominion Civil Service, Mr. Justice Davis 
added that ‘if, under the guise of exercising the power taxation, con
fiscation of a substantial part of official and other salaries were at
tempted, it would be then time enough to consider the question and 
not to assume beforehand such a suggested misuse of the power.’ ” 
(Italics supplied).

IV
RECENT CASES AND APPARENT TRENDS

Some evidences of a more reasonable approach on the part of the 
courts in regard to this question may be seen in some recent decisions. 
Helvering v. Powers 88 held that the Trustees of the Boston Elevated 
Railroad were liable for payment of a federal income tax on their 
salaries, in spite of the fact the railroad was a public trust. This ap
pears to be a reversal of United States v. Railroad Company 89 if we

8* 36 C. L. R. 170 (Aust. 1925).
85 Bank of Toronto v. Lambe, 12 App. Cas. 575 (1887).
88 53 T. L. R. 211 (Eng. 1937).
^ 53 T. L. R. 464 (Eng. 1937).
88 2 93 U. S. 214 (1934).
89 17 Wall. 322 (U. S. 1873). The Baltimore & Ohio case, decided .shortly after 

Collector v. Day, held that the Federal Government was constitutionally unable to 
levy and collect a tax on the bonds of the Baltimore & Ohio Railroad. The reason 
assigned was that the City of Baltimore was the owner of these particular bonds 
and a tax on them would be a tax on the City. If we accept the parity theory, 
Helvering v. Powers, 293 U. S. 214 (1934), appears to be a complete reversal of 
the Baltimore & Ohio case on an analogous set of facts. The railroad concerned 
was the Boston Elevated Railroad Company. The Court held an income tax was 
proper on the salary of an employee, saying that when a city departed from the 
ordinary functions of a municipality, the federal taxing power would be fully 
applicable.
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accept the doctrine of parity. On the other hand still more recently 
the Court held an employee of New York’s municipal water system 
to be exempt from the same tax.80 The court disregarded Mr. Justice 
Day in Flint v. Stone Tracy Company.*1

The holding in the Brush case is one difficult to understand and 
with only two Judges, Roberts and Brandeis dissenting, it appears to 
be a definite step in the wrong direction. Justice Roberts sa id :82

“In reason and logic it is difficult to differentiate the present case 
from that of a private citizen who furnishes goods, performs work or 
renders services to a state or a municipality under a contract or an 
officer or employee of a corporation which does the same. Income tax 
on the compensation paid or the profit realized is a necessary cost in
cident to the performance of the contract and as such must be taken 
into account in fixing the consideration demanded of the city govern
ment. In quite as real a sense, as in the present case, the taxation of 
income of such persons and, as well, the taxation of the corporation 
itself, lays a burden upon the funds of the state or its agency.”
Noting the effect of the decision to exempt millions of municipal 
workers whose work is no different than that of many in private in
dustry, he says fu rther: 93

“Such exemptions from taxation ought to be strictly limited. They 
are essentially unfair.”
With this we wholeheartedly agree.

United States v. California84 marked a failure of the Court to 
allow a new field of exemption claimed by the states. California sought 
to exempt from the application of the Federal Safety Appliance A ct85 
a railroad owned by that state. Justice Stone, for the Court, said:

“The analogy of the constitutional immunity of state instrumentali
ties from federal taxation, on which respondent relies, is not illuminat
ing............There is no such limitation on the plenary power to regu
late commerce.” 90 91 92 * 94 95 96

Recently a case was decided by the Court97 which appears to be in 
opposition to this holding.98 The University of Illinois, needing some

90 Brush v. Commissioner, 300 U. S. 352 (1937).
91 220 U. S. 107, 172 (1911). “It is no part of the essential governmental func

tions of a state to provide means of transportation, supply artificial light, water 
and the like.”

92 3 00 U. S. 352, 377 (1937).
83 Ibid.
94 297 U. S. 175 (1936).
95 27 Stat. 531 (1893), 45 U. S. C. § 2 (1934) as amended 29 Stat. 85 (1896), 

45 U. S. C. § 6 (1934).
96 2 97 U. S. 175, 184 (1936). This calls to mind again Flint v. Stone Tracy Co.,

220 U. S. 108, 172 (1911): “It is no part of the essential governmental functions 
of the State to provide means of transportation............ ”

97 Board of Trustees v. United States, 289 U. S. 48 (1933).
98 It is interesting to note that, although this case was argued by counsel on 

both sides as an instrumentality case, the basis for the decision has little to do with
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scientific equipment was required to order it from Germany. United 
States custom officials imposed a forty per cent ad valorem duty upon 
the importation. The University refused to pay on the ground that 
the glass was to have been used in an essential governmental function, 
the education of its citizens. The Court required the payment of the 
tax, saying that the tax was incidental to the government’s power to 
regulate commerce.

Chief Justice Hughes, in the Wagner Act case,09 reiterated a former 
pronouncement of Justice Holmes in the Panhandle Oil Case 100 when 
he said the express powers of Congress must be exercised in a way 
that will preserve the balance of power between the state and the 
nation, that “The question is necessarily one of degree.” 101 Holmes 
said, “In those days it was not recognized as it is today that most of 
the distinctions of law are distinctions of degree.” 102 Mr. Justice 
Cardozo in the Social Security case 103 pointed out that in order for 
Congress to go beyond the taxing power which Marshall would have 
left almost unlimited it must call for a surrender by the states of 
powers essential to their quasi-sovereign existence.

One of the most important recent developments in this field of 
law was the Supreme Court’s request that the Attorney General file 
briefs in three cases involving exemption from taxation of individuals 
doing business as contractors with both the Federal and State Govern
ments on the grounds that the business is governmental in character. 
These cases were:—James, State Tax Commissioner v. Dravo, Ryan v. 
State of Washington and Silas Mason & Company v. Tax Commission.

The position of the Attorney General, briefly, was “that any tax

these arguments. In holding that the express grant of power to Congress “to 
regulate commerce with foreign nations”, U. S. Const. Art. I, § 8, was superior to 
any question of burdening an essential state agency, Mr. Chief Justice Hughes, 
said the following at 58 et seq.: “. . . . it does not follow that duties may not be 
imposed in the exercise of the power to regulate commerce. The contrary is well
established.............The revenue resulting from the duties ‘is an incident to such
an exercise of power. It flows from, but does not cregte the power.’ The principle 
invoked by the petitioner, of the immunity of state instrumentalities from federal 
taxation, has its inherent limitations. It is a principle implied from the necessity
of maintaining our dual system of government............ To permit the States . . . .
to import commodities . . . .  regardless of the requirements imposed by Congress, 
would undermine, . . . .  the single control which it was one of the dominant pur
poses of the Constitution to create. It is for the Congress to decide to what extent 
. . . . the States . . . .  shall be relieved of the payment of duties on imported 
articles.” (Italics supplied.)

National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 U. S. 1 
(1937).

100 Panhandle Oil Company v. Knox, 277 U. S. 218 (1928).
101 81 L. Ed. Adv. Op. 563, 571 (1937).
102 2 77 U. S. 218, 223 (1928).
103 Steward Machine Co. v. Davis, 301 U. S. 548 (1937).



566 The Georgetown Law Journal [Vol. 26

should be held valid which is imposed upon the contractor rather than 
the sovereign, which does not discriminate against the sovereign, or af
fect the performance of the project in any way as distinguished from 
its costs.” The Attorney General’s brief makes these points: (a) Even 
though a decision restricting the exemption doctrine and upholding 
the States taxes would increase the expenses of the Federal Govern
ment, nevertheless, the United States cannot complain of being re
quired to enter the market place on a par with all other purchasers; 
(b) The increased Federal taxes which would be collected, if the 
exemption of individuals is restricted as asked in the brief, thus per
mitting the principle to work both ways, would at least partially 
offset any additional cost to the Federal Government; (c) Although 
it is estimated that the States would benefit from a restriction of the 
immunity to a greater extent than the United States, the additional 
revenue received by the States should have the natural effect of lessen
ing the claims of the States for Federal aid; (d) Any increase in the 
expenses of the Federal Government by reason of State taxes, if the 
exemption is restricted, may be regarded as proper payment to the 
State for the facilities, such as roads and schools, maintained by the 
State which assist the Federal Government in building and carrying 
on its projects; and (e) That State laws, other than tax laws, often 
increase the Federal Government’s costs and such State laws have 
never been held constitutionally defective because of this fact.

On December 6,1937, the Court handed down its decisions in James, 
State Tax Commissioner v. Dravo Construction Company 104 and Silas 
Mason & Company v. Tax Commission of the State of Washington.106 
While it upheld in each case the validity of the state occupation tax 
upon contractors, measured in part by receipts from contract work per
formed for the Federal Government, the Court refused to adopt in toto 
the reasoning set forth by Solicitor General Reed (who, it should be 
noted, has since himself become a member of the Court). The Court 
held that the taxes involved could be distinguished from those consid
ered in Panhandle Oil Company v. Knox, Indian Motocycle Company 
v. United States, and Graves v. Texas Company, although the govern
ment specifically requested that these decisions be overruled. In the 
instant cases, said the Court, the state tax would not necessarily in
crease the cost to the Federal Government of the services rendered by 
the taxpayer since “the contractor, taking into consideration the state 
of the competitive market for the service, may be willing to bear the 
tax and absorb it in his estimated profit rather than lose the con
tract............ ” Even if the state tax should increase the cost to the
Federal Government, the Court continued, that fact would not invali

i«*58 Sup. Ct. 208 (1937). 
i ° ' 58 Sup. Ct. 233 (1937).
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date the tax, since in this respect “a tax on the contractor’s gross 
receipts would not differ from a tax on the contractor’s property and 
equipment necessarily used in the performance of the contract.”

Thus the Court apparently held that a tax upon contractors, measured 
by their gross receipts, would have an entirely different effect from a 
tax upon sellers of gasoline, measured at so many cents per gallon sold, 
where the amount of tax claimed “rises and falls precisely as does the 
quantity of gallons” sold as they held in Panhandle Oil Company v. 
Knox. But in order to justify such a conclusion it is necessary to argue 
that a gallonage tax upon the business of a gasoline dealer imposes a 
burden upon the Federal Government while a gross receipts tax upon 
the business of a contractor imposes no such burden “even if the state 
tax should increase the cost to the Federal Government”. It is difficult 
to see how such a distinction can logically be made.

On the whole, it would seem that the more recent decisions are in 
a direction away from the broad exemptions granted in the Indian 
Oil Lease cases, and the Patent cases. While it cannot be said that 
Collector v. Day has been in any sense overruled, although it was 
bad law ab initio, application of the doctrine there laid down is being 
curtailed. We trust that, in spite of the New York Water case and 
New York ex rel. Rogers v. Graves,106 the trend will become more pro
nounced for both legal and fiscal reasons.

V
SUMMARY

As increased governmental activity of the past years demands in
creased revenues, it is to be hoped that the courts themselves will 
plug this particular loophole in our system of taxation. The effect of 
the doctrine of Collector v. Day and those cases decided by its author
ity has been far reaching in restricting the legitimate fields of gov
ernmental taxation. Year by year, tax exempt securities have been 
issued, and tax exempt salaries added to governmental payrolls. In 
the inevitable revision of our taxing system and reconsideration of 
our constitutional law, there can be no matter of greater importance 
than the complete repudiation of all the implications of Collector v. 
Day.

It is at once apparent from examination of the above that the entire 
doctrine founded on this particular case is conceived in error and 
based upon a misinterpretation of the decision. If in saying “The two 
governments are upon an equality” 107 Mr. Justice Nelson meant that

106 2 99 U. S. 401 (1937).
Wall. 113, 126 (U. S. 1871).
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both governments were supreme in their own sphere of action, then we 
can have no quarrel with his decision in this famous case. Subsequent 
decisions, however, have not accepted this interpretation of Mr. Justice 
Nelson’s words but seem to indicate that where taxation by the two 
governments in any way overlap, the sovereignty of both is so invio
late that neither may be taxed by the other. Surely if both govern
ments are equal then it is as logical to permit each sovereign to tax 
the other as to permit neither sovereign to lay any taxes on any in
strumentality of the other.

This misapplication of Collector v. Day has been carried out at the 
expense of the very governments it was designed to protect. It has 
resulted in the individual hindering the operation of a sovereign gov
ernment in an essential function by his insistence on tax exemption. 
Present conditions make application of the doctrines of Marshall a 
matter of greater importance than at any previous time in our history.

We know by a careful examination of his opinions that Marshall 
would not have permitted the operation of an essential governmental 
function to be specially taxed; but we are equally certain that he 
would have insisted upon the taxation of government when exercising 
a proprietary or unnecessary function. Today, with the government 
engaging in the lending of money 108 the commercial production of 
electric power,109 the distillation and sale of spirituous liquors; 110 and 
with states engaging in the operation of banks,111 transport,112 mills 
and industries;113 and with municipalities operating public utilities 114 
tax exemptions must be curtailed if disastrous consequences are to 
be avoided.

The first step for which there is ample legal precedent is to deny ex
emption to any governmental unit other than those exercising a duty 
essential to the nature of government. This is entirely permissible, 
and in accord with the holdings in the better reasoned cases some of 
which even followed Collector v. Day 115 and which a correct interpreta
tion of Collector v. Day would sustain.

The second step is entirely to repudiate those cases which, based on 
Collector v. Day, indicate that the state government is unable to tax 
any instrumentality, however remote, of the Federal Government,

108 Federal Land Bank v. Crosland, 261 U. S. 374 (1923).
109 Ashwander v. Tennessee Valley Authority, 297 U. S. 288 (1936).
no Department of Interior, “Government House Rum” in the Virgin Islands.
in  Green v. Frazier, 253 U. S. 233 (1920).
i i2 United States v. California, 297 U. S. 175 (1936).
ns 245 U. S. 217 (1917), (1925) 41 H arv. L. Rev. 775.
114 Brush v. Commissioner, 300 U. S. 352 (1937).
115 Witness the language of Mr. Justice Day, speaking for the Court in Flint v. 

Stone Tracy Company, 220 U. S. 107, 172 (1911); “It is no part of the essential 
governmental functions of a State to provide means of transportation, supply 
artificial light, water and the like.”
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and vice versa. This doctrine is founded on a misinterpretation of the 
words of Mr. Justice Nelson: “The two governments are upon an 
equality.” 116 As above stated, all that is meant, and can possibly be 
meant by the above words, is that, when one of the two governments is 
acting each within its own designated sphere, it is supreme within this 
sphere and may not, in its essential operations, be hindered by dis
criminatory taxes of the other.

In regard to this question, it is important to keep in mind the state
ment of Chief Justice Hughes: 117

“It must be remembered that we are dealing, not with any express 
constitutional restriction, but only with an asserted implication.” 
(Italics supplied).
and it is an “asserted limitation” that we must regard it. John Mar
shall emphatically rejected the idea of implied prohibitions on express 
powers: 118

“It has also been insisted, that, as the power of taxation in the gen
eral and state governments is acknowledged to be concurrent, every 
argument which would sustain the right of the general government 
to tax banks chartered by the States, will equally sustain the right of 
the States to tax banks chartered by the general government.

“But the two cases are not on the same reason. The people of all 
the States have created the general government, and have conferred 
upon it the general power of taxation. The people of all the States 
and the States themselves, are represented in congress and, by their 
representatives, exercise this power. When they tax the chartered 
institutions of the States, they tax their constituents; and these taxes 
must be uniform. But, when a state taxes the operations of the gov
ernment of the United States, it acts upon institutions created, not by 
their own constituents, but by people over whom they claim no control. 
It acts upon the measures of a government created by others as well 
as themselves, for the benefit of others in common with themselves. 
The difference is that which always exists, and always must exist, 
between the action of the whole upon a part, and the action of a part 
on the whole; between the laws of a government declared to be supreme, 
and those of a government which, when in opposition to those laws, 
is not supreme.” (Italics supplied).
The fact that the Federal Government is ofttimes superior to the pow
ers of the state is apparent on considering the following quotation:118

“The federal courts may by habeas corpus release persons who 
are in the custody of state officers. [Frank v. Magnum, 237 U. S. 309 
(1915) ]. Congress may require the state courts to administer the Fed
eral Employers’ Liability Act. (Second Employers Liability Cases, 
223 U. S. 1 (1912)). United States mail trucks may decline to comply 
with local headlight specifications. (Ex Parte Willman, 277 Fed. 819). * 2

“ a 11 Wall. 113, 126 (U. S. 1871).
in  Willcuts v. Bunn, 282 U. S. 216, 231 (1931).
ns M’Cullough v. Maryland, 4 Wheat. 316, 435 (U. S. 1819).
ii® (1937) 23 A. B. A. J. 685, 687.

2
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Mail truck operators need not take out local drivers’ licenses. (Johnson 
v. Maryland, 254 U. S. 51). A public utility acting under federal 
authority may construct a dam and flood an area including a county 
seat where the county records are kept. (Missouri ex rel. v. Union 
Power Company, 42 Fed. 2nd 692). Soldiers in the execution of orders 
may disregard local speed laws. (State v. Burton, 41 R. I. 303). A 
state owning and operating a terminal railroad may be subjected to 
the penalties imposed by the Federal Safety Appliance Act irrespec
tive of whether the state is acting in a sovereign or private capacity.” 
( U. S. v. California, 287 U. S. 175).

These differences exist by necessity, in spite of the fact that the 
power to tax is the power to destroy. Surely these powers are inher
ently as destructive as the power to tax. The due process clause and 
the equal protection clause in the Federal Constitution affords to the 
corporate instrumentalities of the states a protection equal to that 
afforded to private corporations. This is deemed sufficient by count
less investors. Justice Stone has said: 120

“I think the question should be answered in the affirmative. The 
implied immunity of one government . . . .  should not be enlarged. 
Immunity of the one necessarily involves curtailment of the other’s 
sovereign power to tax. The practical effect of enlargement is com
monly to relieve individuals from a tax, at the expense of the govern
ment imposing it, without substantial benefit to the government for 
whose theoretical advantage the immunity is invoked . . . .  here, the 
sole ground of the immunity is that . . . .  the incidence of the tax 
may conceivably be shifted to the other government. In such a case 
it is not clear how a recovery by the taxpayer would benefit directly 
the government supposed to be burdened; and the assumption of in
direct benefit in the case of a tax of this type necessarily rests on specu
lation rather than reality............It is significant that neither the
federal nor any state government has appeared by intervention or 
otherwise to support this claim of immunity in cases in which the 
taxpayer has urged it upon us.

“In the Panhandle Oil case, it was held that this shifting of the 
burden of a state tax from the seller to the buyer was sufficient to

120 Indian Motocycle Co. v. United States, 283 U. S. 570, 580, 581, and 582 (1931). 
Also see Holmes’ dissent in Panhandle Oil Co. v. Knox, 277 U. S. 218, 223 (1928) : 
“It seems to me that the State Court was right. I should say plainly right, but 
for the effect of certain dicta of Chief Justice Marshall which culminated in or 
rather were founded upon his often quoted proposition that the power to tax is 
the power to destroy. In those days it was not recognized as it is today that most 
of the distinctions of law are distinctions of degree. If the States had any power 
it was assumed that they had all power, and that the necessary alternative was to 
deny it altogether. But this Court which so often has defeated the attempt to 
tax in certain ways can defeat an attempt to discriminate or otherwise go too far 
without wholly abolishing the power to tax. The power to tax is not the power to 
destroy while this Court sits. The power to fix rates is the power to destroy if 
unlimited, but this Court while it endeavors to prevent confiscation does not pre
vent the fixing of rates. A tax is not an unconstitutional regulation in every case 
where an absolute prohibition . . . .  would be one. Hatch v. Reardon, 204 U. S. 
152, 162.” (Italics supplied.)



1938] Immunity F rom Taxation 571

render the tax invalid where the buyer was an agency of the United 
States, and it was assumed that the burden of the sales tax involved 
was . . . .  passed on to the buyer............With this assumption econo
mists would not, I believe, generally agree.

“These considerations are, to me, persuasive that the broad rule 
announced in the Panhandle Oil case ought not to be extended . . . . 
we ought not to strain the words of the statute to bring this case 
within the authority of that one.”
The protection from destructive federal taxation afforded to corporate 
state instrumentalities by the modern construction by the constitu
tional clauses 121 is in addition to the one protection upon which Mar
shall had to rely. Certainly no Congress consisting of representatives 
of the various states would vote a tax upon the legislature, the ju
diciary and the executive department of such states. A certain amount 
of confidence in the bona fide intentions of the various governments 
making up our federal whole must exist, for without it a government 
of dual sovereignties is impossible.122

While we do regard Collector v. Day, and the decisions following it, 
as decisions which may properly be overruled, there does seem some 
practical basis for certain restrictions in the taxing power of the 
Federal Government with reference to the states. The Federal Gov
ernment should not be allowed to impose taxes which threaten the 
very fiscal existence of the states, and which hamper them in the exer
cise of their fundamental powers. Nor should the Federal Govern
ment be allowed to withdraw from the reach of the state’s taxing 
power whole areas of land.123 But taxation which is discriminatory

121 United States Constitution, Fourteenth Amendment.
122 Marshall, in allowing what at the time must have appeared to be unlimited 

scope to the federal taxing power, did not have the due process clause and the equal 
protection clause as binding provisions of the Federal Constitution to set a limit 
beyond which that government might not go. He therefore resolved the whole 
question into one of confidence by the people of the several states in their repre
sentatives who constituted the national legislature. So he says, “But all incon
sistencies are to be reconciled by the magic of the word CONFIDENCE.” (Large 
type supplied.) M’Cullough v. Maryland, 4 Wheat. 316, 431 (U. S. 1819).

“In the legislature of the Union (as contrasted to those of the States) alone, 
are all represented. The legislature of the Union alone, therefore, can be trusted 
by the people with the power of controlling measures which concern all, in the 
confidence that it will not be abused.” Ibid. (Italics supplied.)

123 while it is true that the T. V. A. has agreed to pay to the State of 
Tennessee five per cent of its gross revenues in compensation for the land with
drawn from the authority of the state, nevertheless, the fact remains that the 
United States has taken from the jurisdiction of the state in which the lands 
originally lay certain valuable country which heretofore made up a part of the 
State of Tennessee.

The State of Tennessee is no longer able to exercise any jurisdiction over this 
territory, to levy any taxes thereon, and the tract, in fact, makes up an area which 
no longer belongs to the state in which it was originally found. This practice might
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as to the states, and hence, destructive, cannot constitutionally be un
dertaken by the Federal Government; the Federal Government cannot, 
by legislation or by taxation constitutionally inhibit or prevent the 
exercise of the lawful powers of the states. With this fact in mind, 
we urge the abolition of the rule of Collector v. Day.

The third step which is desirable is the abandonment of the un
warranted extension of the rule laid down by the cases directly fol
lowing M’Cullough v. Maryland and based upon it. That decision in 
no way holds that the government of the United States must be in 
every way exempt from taxation by the states. The decision simply 
holds that the government of the United States is exempt from dis
criminatory taxation by the states when such taxation operates to bur
den or control essential functions of that government. During the 
past few years the government has formed innumerable corporations 
to carry out proprietary functions. There is no logical or legal reason 
why these corporations should not be subjected to the same taxation 
as private corporations performing similar functions.

In conclusion, it would be well to relax the direct ruling in Dobbins 
v. Commissioners of Erie County 124 in relation to federal employees’ 
salaries, and overrule Collector v. Day 125 in regard to state employees’ 
salaries. Such action would be entirely consistent with existing law. 
The State of New York collects income tax on the salaries of employees 
of national banks.128

The Dobbins case assumes that if the states had the power to tax 
salaries of federal employees, unduly burdensome taxes might be levied 
thereon. This assumption is unreasonable. The salary is the property 
of the employee, not of the government. The states are unable to sub
ject these salaries to compulsory legal process. This is a sufficient 
guaranty that government employees will receive their salaries. Nec
essary uniformity of taxation of state employees is further guaranty 
against confiscation. The state may not confiscate anything against 
the guarantees of the due process and equal protection clauses. Mr. 
Justice Holmes, in relation to this point, becomes ironical: * 124 * 126 127
be carried to great lengths by the Federal Government if unchecked; and, con
ceivably, that Government might reduce the territorial jurisdiction of the several 
states to an absolute minimum by repeated undertakings similar to the T. V. A. 
This is a question far removed from the scope of this article, but one to which 
we direct the earnest attention of all state legislators, who must consent to such 
cession.

124 16 Pet. 435 (U. S. 1842).
428 i i  Wall. 113 (U. S. 1871).
126 Telegram of Mark Graves, New York Tax Commissioner, to author states: 

“We have taxed and shall continue to assert the right to tax compensation received 
by employees of national banking associations and by Federal Reserve Banks.” 
18 Oct. 1937. Quoted with permission of sender.

127 Panhandle Oil Co. v. Knox, 277 U. S. 218, 225 (1928).



1938] Immunity From Taxation 573

“I am not aware that the President, the Members of Congress, the 
Judiciary or, to come nearer to the case at hand, the Coast Guard or 
the officials of the Veterans’ Hospital, because they are instrumentali
ties of the government and cannot function naked and unfed, hitherto 
have been held entitled to have their bills for food and clothing cut 
down so far as their butchers and tailors have been taxed on their 
sales; and I had not supposed that the butchers and tailors could omit 
from their tax returns all receipts from the large class of customers 
to which I have referred. The question of interference with Govern
ment, I repeat, is one of reasonableness and degree............” (Italics
supplied).
The foregoing applies with equal force to the salaries of state and 
municipal employees.

It is observed that although the present interpretation of Collector 
v. Day is legally unsound and in direct contradiction to the authorities 
on which it relied, its hold is nevertheless widespread and deep-rooted. 
We can, however, by following the example set by Federal Govern
ments far younger in years than our own shake off its tyrannous yoke. 
It has brought sharp distinctions and pointless little niceties into the 
law, productive of endless and irreconcilable litigation. That we have 
so long submitted to the doctrine there laid down is a lasting discredit 
to our law and lawmakers both legislative and judicial. But it is hoped 
that the present era of economic pressures will aid to force its entire 
repudiation.
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ADMINISTRATIVE DECISIONS t
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QUANTITATIVE ASPECTS OF THE PROBLEM

THE President of the American Bar Association stated in his accep
tance address last October in Kansas City that: “Some authorities 

even say more decisions are being made by administrative tribunals 
than by the ordinary courts.” * 1 The problem of judicial review of ad
ministrative decisions can not be solved by considering alone its the
oretical aspects but it has its quantitative side mentioned by Mr. 
Vanderbilt to which I desire at the outset to invite your attention.

The Judicial Conference held October 3,1936, composed of the senior 
circuit judges of the ten United States Circuit Courts of Appeals and 
the Chief Justice of the United States Court of Appeals for the District 
of Columbia, with the Chief Justice of the Supreme Court of the United

t  The basis of this article was a paper delivered before The Brookings Institu
tion, Washington, D. C., on December 21, 1937.

* A. B., Louisiana State University (1917); A. M., George Washington 
University (1919), LL. B., Ibid. (1921); S. J. D., American University (1923). 
Editor, May it  P lease the  Court (1930); Collaborator with the late James M. 
Beck in Our W onderland of Bureaucracy (1932) and T he Va n ish in g  R ights 
of th e  States (1926). Author of The New Deal and the Public Money (1935) 
23 Georgetown Law J ournal 155, and of various articles in legal publications; 
sometimes Special Assistant to various Attorneys General of the United States; 
Counsel to the Comptroller General of the United States; member of the Special 
Committee on Administrative Law of the American Bar Association since the 
creation of the Committee in 1933; and Chairman thereof 1935-1936 and 1936- 
1937; formerly member and vice-chairman of the Committee on Administrative 
Law, Federal Bar Association; member of the Virginia Bar Association, Federal 
Bar Association, American Bar Association and honorary member of the Pennsyl
vania Bar Association.

1 (1937) 23 A. B. A. J. 871, 873. Speaking on the sub-topic, Our Paramount 
Problem— The Administrative Tribunals, Mr. Vanderbilt said:

“Finally, I am concerned that, while it is conceded that the growth of adminis
trative law is the outstanding legal phenomenon of the twentieth century—some 
authorities even say more decisions are being made by administrative tribunals 
than by the ordinary courts—only fifty-five of the ninety-four law schools ap
proved by the American Bar Association offer any courses at all in administrative 
law and where they do offer courses, most of them are one-hour courses and most 
of them are optional. The conclusion seems inescapable that most of our students 
are leaving their law school without any adequate grasp of the outstanding legal 
phenomenon of the twentieth century.”

574
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States as the presiding officer, reported that there were commenced 
during the preceding fiscal year in all of the federal district courts 
a total of 39,227 civil cases, including both Government and private 
civil cases, and that these district courts terminated an aggregate of 
41,384 civil cases during that period, including 14,395 civil cases to 
which the United States was a party.2 During this period these dis
trict courts terminated a total of 141,167 cases of all kinds.3 At the 
commencement of the same period the ten United States Circuit Courts 
of Appeal and the United States Court of Appeals for the District of 
Columbia commenced their work with a total of 1,674 pending cases 
and during that period there were filed 3,521 additional cases. These 
ten Circuit Courts of Appeals and the United States Court of Appeals 
for the District of Columbia terminated 3,526 cases, including 1,198 
federal civil cases.4 Incidentally the Circuit Courts of Appeal and the 
United States Court of Appeals for the District of Columbia reversed 
the district courts in 880 civil cases out of the total of 3,526 termi
nated.5 During the preceding fiscal year the Supreme Court of the 
United States received a total of 1,076 cases and 717 were disposed 
of by denial or dismissals of petitions for writs of certiorari. That 
Court heard arguments in 210 cases and 107 of these were Federal 
Government cases, or more than one half. That Court wrote opinions 
in 185 cases and of these 96, or again more than half, were Govern
ment cases.6

The statistics of the work of the Supreme Court of the United States 
for the fiscal year 1936 and 1937 and of the Federal Circuit Courts of 
Appeal and Federal District Courts for the fiscal year 1937, are not 
available at this time as the Attorney General’s annual report for 1937 
has not been released—but if all of the federal civil cases terminated 
by the district courts, the ten Federal Circuit Courts of Appeal and 
the United States Court of Appeals for the District of Columbia and 
all of the cases—both civil and criminal—terminated by the Supreme 
Court of the United States, during 1935, are added, we have an ag
gregate of 16,669 cases. These figures are not strictly accurate for the 
reason that the denial of a petition for certiorari in 986 cases by the 
Supreme Court of the United States is not equivalent to the decision 
of that many cases and we do not know how many of the total of 1,076 
cases before that Court were federal civil cases. However, to be on

2 The October 1936 Report of the Judicial Conference is printed at pages 4 to 
8, inclusive, of the 1936 Annual Report of the Attorney General of the United 
States. The number of Federal Civil Cases terminated as shown on pages 177 and 
178 of that report.

3 Rep . Att’y Gen . (1936) 157.
4 Id. at 156 and 160.
5 Id. at 160, 161.
« Id. at 11, 14.
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the safe side, in this computation they are treated as if they were all 
federal civil cases. If the 473 cases terminated by the Court of Claims 7 
and the approximated 3,500 opinions of all of the nine judges of the 
Customs C ourt8 terminating some 71,492 cases are added, we have 
an aggregate of 20,642 federal civil cases decided by all of the courts 
of the United States for a one year period.

Now if we compare with this total of 16,669 federal civil cases de
cided by all of the federal constitutional courts during a one year period 
or the 20,642 cases decided by both the federal constitutional and legis
lative courts with the number of cases decided by the administrative 
officers and tribunals of the Federal Government what do we find? 
The statistics have not been collected for the some 130-odd govern
mental agencies in the Executive branch of the Government as they 
have been by the Department of Justice for the constitutional and 
legislative courts but the Select Committee of the Senate on Investiga
tion of the Executive Agencies of the Federal Government sent letters 
to these various agencies and some statistics are available on the basis 
of the administrative replies.

The Secretary of the Treasury reported in a letter of August 3, 
1937,9 that a total of 603,246 cases had arisen in the operation of his 
department alone during the calendar year 1936; that 92,185 of such 
cases had been appealed to higher authority within the department; 
that 2,847 cases were taken to the Court of Claims and the Federal 
District Courts; that 699 cases had been taken to the Circuit Courts 
of Appeals; and that during said period the latter courts had decided 
601 cases in favor of the administrative action and 692 cases against 
such action. That is to say, of the 603,246 cases arising in the Trea
sury Department during the fiscal year 1936, only 92,185 were appealed 
to higher authority within the department, and only 3,546 were taken 
to the courts. It should be stated, however, that of the 603,246 cases

* Id. at 156.
8 Id. at 157. Information as to the number of opinions written by the Customs 

Court was obtained informally from a prominent member of the Customs Bar.
9 This letter signed by the administrative assistant to the Secretary of the 

Treasury was to the Chairman of the Select Committee on Investigation of Ex
ecutive Agencies of the Government, United States Senate and was accompanied 
by a statement containing the tabulations of cases. The figures are not strictly 
accurate, it being stated in said letter that: “Numerous claims and controversies 
arose in the Treasury bureaus and offices during the calendar year 1936 of a char
acter which it is assumed the Committee intended should not be reported, for ex
ample, individual claims of creditors and depositors submitted to receivers of 
closed banks for the purpose of securing adjustments in accounts, innumerable 
claims or controversies concerning the labelling, advertising and fair trade prac
tice provisions of the Federal Alcohol Administration Act, claims involving old 
estates and claims which under the law are transmitted to the General Accounting 
Office for settlement and adjustment.”
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arising in the Treasury, 75,174 were customs cases and 63,425 of them 
were taken to the customs court where approximately 3,500 opinions 
served to dispose of them with appeal of 103 to the Court of Customs 
and Patent Appeals,10 both of which courts are legislative courts. The 
Treasury report did not include the number of claims involving closed 
banks under the supervision of the Comptroller of the Currency, the 
report stating that if these cases were taken into consideration the 
number of claims “would run into the hundreds of thousands.”

Thus the Treasury alone decided more cases than all the federal 
constitutional and legislative courts. In fact, the Treasury Depart
ment had far more intradepartmental appeals than the number of 
federal civil cases brought before, or decided by, all of the federal 
courts—the comparative number being 92,185 cases on administra
tive appeal in the Treasury as compared with 16,669 federal civil cases 
decided by the constitutional courts and 20,642 such cases decided by 
both the constitutional and legislative courts.

Let no one suggest that these were perfunctory matters. I cite one, 
the Huntington case, that upon appeal required thirteen months of 
actual trial time and the conclusion finally reached was within three 
per centum of the amount reached administratively.11

The Federal Trade Commission, during the fiscal year 1937, ap
proved a total of 624 stipulations to cease and desist in unfair methods 
of competition which it had necessarily investigated prior to approv
ing such stipulations; in 296 cases the Commission served upon re
spondents cease and desist orders; and during the same period the 
Commission had under investigation a total of 2,100 particular cases 
and was making a number of other investigations for the President 
and the Congress. Of all the cases taken to the courts—appeal being 
limited to the Circuit Courts of Appeals—the Commission was sus
tained in 18 and reversed in none, including one mandamus proceed
ing in a federal district court. In other words, the Commission actu
ally closed 920 cases—or 278 less than all of the federal civil cases 
decided by the ten Circuit Courts of Appeal and the United States 
Court of Appeals for the District of Columbia—to say nothing 
of the time and energy expended on the 2,100 cases under active 
investigation.12

10 Rep . Att’y Ge n . (1936) 156. In addition, the Court of Customs and Patent 
Appeals received 146 appeals from the Patent Office, Department of Commerce, 
Id. at 156. That court disposed of 94 custom appeal cases and 145 patent appeal 
cases during the fiscal year 1936 as shown by Rep . Att’y Ge n . (1936) tables at 156.

11 In re Estate of Huntington, Doc. No. 47552, 36 B.T.A. (October 22, 1937).
12 Rep. F ed. Tr. Comm . (1937) 4, 5. It is stated therein that: “In the Supreme 

Court of the United States there were no decisions on the merits in Federal Trade 
Commission cases. However, 7 petitioners, who failed in attempts to nullify in 
the United States Circuit Courts of Appeals Commission order to cease and desist,
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The Department of Labor, as we all know, is the youngest and one 
of the smallest of the executive departments of the Government.13 
During the fiscal year 1936, it had 34,601 controversies—or approxi
mately one and one half times as many as all of the federal civil cases 
concluded by all of the federal constitutional courts—and 3,075 of 
these were appealed to higher authority within the department, which 
compares favorably in number with the total of 3,526 terminated dur
ing that period by the ten United States Circuit Courts of Appeals and 
the United States Court of Appeals for the District of Columbia. Of 
the 3,075 cases appealed within the Department of Labor, some 351 of 
them were taken to the courts and the courts sustained the adminis
trative action in 279 cases and disagreed in 49 of them, leaving a few 
cases pending in the courts at the end of the year.14 In fairness it 
should be said that the scope of review in such cases is a narrow one.15

The very small Inland Waterways Corporation, a wholly govern
ment-owned corporation, engaged in water transportation on the Mis
sissippi river and some of its tributaries, had 6,595 cases to arise 
during the fiscal year 1936 and only four of these cases were taken 
to the courts—one being decided in favor of the corporation, one com-
were likewise unsuccessful in their petitions to the Supreme Court for writs of 
certiorari. The Commission petitioned for and obtained a writ of certiorari in 
one case.”

13 37 Stat. 736 (1913), 5 U. S. C. § 611 (1934).
14 Letter dated July 16, 1937, from the Acting Solicitor of Labor to the Chair

man, Select Senate Committee on Investigation of Executive Agencies of the Gov
ernment. It is stated in said letter that: “The majority of the claims and contro
versies referred to in the inclosure arose in connection with the administration 
of the immigration and naturalization laws by the Immigration and Naturaliza
tion Service of this Department. The facts which the field officers of that Service 
throughout the Continental United States, as well as Alaska, Puerto Rico, and 
Hawaii, submitted to the Department for incorporation in its annual reports were 
prepared on the fiscal year basis, that is, from July 1, 1935, to June 30, 1936, and 
from June 1, 1936, to June 30, 1937, respectively. As those facts were not reported 
on the calendar month basis, so as to permit the compilation of the facts and figures 
for all of the months of the calendar year 1936, it was necessary to make an ap
proximation for that year from the data representing the two above-mentioned 
fiscal year periods. It is, however, believed that the attached statement is a fairly 
accurate presentation of the facts for the calendar year 1936.” The figures pre
sented relate exclusively to immigration and naturalization cases and take no 
account of other matters coming before that department for decision, such as 
wages under Federal Government construction contracts as provided in Pub. L. 
No. 403, 74th Cong., 2d sess. (1936) or wages under the so-called Walsh Healy 
Act, Pub. L. No. 846, 74th Cong., (June 30, 1936). See Alliance Construction Co. 
v. United States, 79 Ct. Cl. 730 (1934).

15 The review in deportation and exclusion cases is by the writ of habeas corpus. 
Chin Yow v. United States, 208 U. S. 8 (1908); Zakonaite v. Wolf, 226 U. S. 272 
(1912); Costanzo v. Tillinghast, 287 U. S. 341 (1932). As to naturalization cases 
see United States v. Manzi, 276 U. S. 463 (1928), Terrace v. Thompson, 263 U. S. 
197 (1923).
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promised while pending in court, one dismissed and one pending at the 
end of the year.16 That is to say, the Inland Waterways Corporation 
received and settled more cases during the fiscal year 1936, than were 
filed in and decided by the ten United States Circuit Courts of Appeals 
and the United States Court of Appeals for the District of Columbia 
and the Supreme Court of the United States.

The Secretary of War has reported that 3,606 cases arose in the 
operation of his department, with its far flung activities during the 
fiscal year 1936 and that all were administratively settled except 61 
which resulted in suits against the Government.17 The Secretary of 
the Navy reported 1,456 cases arising in the operation of the Navy 
Department with only seven being taken to the courts.18 Eliminating 
the various and sundry regulatory laws being administered by the 
Department of Agriculture, as to which I do not have the statistics, 
that department had 1,556 cases to arise with only fifteen finding their 
way to the courts and with judgments in favor of the administrative 
action in nine of them.19

These are but few of the many departments,20 independent estab
lishments, boards, commissions,21 agencies, and government owned

76 Created by act of June 3, 1924, 43 Stat. 360 (1924), 49 U. S. C. § 151 (1934). 
See letter dated July 13, 1937, signed by the President of the said Inland Water
ways Corporation to the Chairman, Senate Select Committee on Investigation of 
Executive Agencies of the Government.

17 Letter dated July 28, 1937, from the Secretary of War to the Chairman, 
Senate Select Committee on Investigation of Executive Agencies.

18 Letter dated July 16, 1937, from the Secretary of the Navy to the Chairman, 
Senate Select Committee on Investigation of Executive Agencies.

19 Letter dated August 21, 1937, from the Secretary of Agriculture to the Chair
man, Senate Select Committee on Investigation of Executive Agencies. The 1936 
Annual Report, Department of Justice, p. 50 shows that said department termi
nated during that fiscal year 30 Agricultural Adjustment Act cases; 32 Cotton- 
wheat-hog benefit check cases; 3 Grain Futures Act Cases; 3 Packers and Stock- 
yards Act cases; 6 Perishable Agricultural Commodities Act cases; and 17 Pro
duce Agency Act cases. Also, page 177, a total of 1,845 Pure Food & Drug Act 
cases were terminated.

20 The Postmaster General reported July 15, 1937, to the Chairman, Senate 
Select Committee on Investigation of the Executive Agencies that during the fiscal 
year 1936, the Post Office Department settled 2,361 damage cases under 42 Stat. 
1066 (1922), 31 U. S. C. § 215 (1934) and 48 Stat. 1207, 5 U. S. C. § 392 (1934), 
and that 1,644 of the claims were paid in the amount allowed, 20 were certified to 
the Congress for an appropriation, and 697 were disallowed—there being no pro
vision of law for either an appeal to the courts or for a trial de novo in such cases. 
Also, that fraud orders were issued in 156 cases during the same period; that 
attempts were made to secure reviews in the courts of 11 of these cases; that the 
courts agreed with the department in nine and disagreed in two. Further that 
the department filed 102 claims against various carriers and that in 6,906 instances 
the department collected an aggregate amount of $673,424.72 during said year by 
reasons of thefts, damages to government property, etc.

21 The United States Employees Compensation Commission administers the
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corporations but I have cited enough figures to show beyond doubt that 
the volume of cases decided administratively is far in excess of the 
total output of the courts and that comparatively speaking, there are 
fewer appeals from the administrative settlements than are taken 
from the district courts or the Court of Claims with their common 
law procedure and technique but with a comparatively greater num
ber of appeals than were taken from the Customs Courts there being 
but some 103 out of the 3,500 separate opinions.

Also, these figures demonstrate that the number of cases arising 
in the administrative departments would swamp any court system 
unless the number be greatly reduced by some method of interdepart
mental review. To throw these cases into the courts as soon as there 
was disagreement with the administrative operating officer would 
place the courts in a far worse condition than they were in when the 
Prohibition Amendment to the Constitution was repealed. It is a mat
ter of common knowledge that when such repeal took place, the district 
courts and even the circuit courts of appeal were hopelessly behind 
with their dockets by reason of such prohibition cases coming from 
but one bureau of the Federal Government.

There is another quantitative aspect of this matter, particularly in 
view of the efforts of the President to bring the budget into some 
semblance of balance and the demands arising from various segments 
of our population for relief from the heavy burdens of taxation—bur
dens which have admittedly contributed to the existing business re
cession with its increase in unemployment. During the fiscal year 1936 
there was expended from the Treasury of the United States an aggre
gate of $37,570,378 for the support of the federal judicial machinery, 
including the Department of Justice,22 or a sum in excess of the aggre
gate expenses of the entire Federal Government—including the legis
Federal Employees Compensation Law as to which there are no provisions for 
judicial review. It also administers the District of Columbia Compensation Law 
and the Longshoremen’s and Harbor Workers’ Act, 44 Stat. 1424 et seq. (1927) 
33 U. S. C. § 901 et seq. (1934). The Acting Chairman of this Commission reported 
July 15, 1937, to the Chairman of the Senate Select Committee on Investiga
tion of the Executive Agencies that the said commission received during the fiscal 
year 1936, 8,024 claims under the Federal Employees Compensation Law of Sep
tember 7, 1916, 39 Stat. 742-750 (1916), 5 U. S. C. §§ 751-795 (1934), and 59,600 
claims under 48 Stat. 351, 5 U. S. C. § 796 (1934), extending the benefits of the 
act of September 7, 1916, under certain conditions to emergency employees on 
relief projects operated by the Federal Government. There were filed with the 
commissioners 10,700 claims under the Longshoremen’s and Harbor Workers’ Act 
and 5,190 claims under the District of Columbia Workmen’s Compensation Act 
for injuries, deaths, etc., under these two statutes. Proceedings were instituted 
for judicial review of 45 cases decided under the Longshoremen’s and Harbor 
Workers’ Act and of 20 cases decided under the District of Columbia Workmen’s 
Compensation Act.

22 Rep . Att’y Ge n . (1936) 194, 195.
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lative, executive and judicial branches—prior to 1848 except for the 
one year of 1837.23 There has not been a single meeting of the Judicial 
Conference in recent years which has not recommended the creation 
of additional judicial positions deemed necessary to remove conges
tion in some of the courts.

Moreover, the creation of additional judgeships with their quarters, 
secretaries, books, travel expenses, etc., is not the only public expense. 
These increases call for additional personnel in the offices of the vari
ous United States Attorneys and some of these offices now have more 
employees than did the Attorney General of the United States for al
most half a century after the establishment of our present form of 
government.24 These incidental expenses for United States Attorneys, 
their assistants, office forces, etc., aggregated $16,585,124 during the 
fiscal year 1936 and we spent another $5,079,463 for the support of 
the Bureau of Investigation; $231,551 for the support of the Bureau 
of Prisons and other miscellaneous expenses; and $3,500,000 for the 
support of the Department of Justice.25 Moreover, the Attorney Gen
eral has recently complained that insufficient funds have been provided 
for enforcement of the anti-trust laws.

All increases in judicial personnel result in increased appropria
tions with further increases in taxation to provide the money to be 
appropriated. In view of the record in respect to cost, alone, it is my 
considered judgment that we should make a serious attempt to utilize 
our administrative machinery of government with such improvements 
as may be desirable so that no additional burden is thrown on the courts 
in the adjustment of controversies between the United States and its 
citizens even though we must provide such reviews for many cases 
where there is now no judicial review. This calls for a remodeling of 
our administrative technique as to which there have been no substan
tial improvements since the First Congress organized the administra
tive machinery of the Federal Government and started it on its way.

QUALITATIVE ASPECTS OF THE PROBLEM

On the qualitative side, it must be observed that we inherited the 
common law, admiralty, and equity, from England. Such law was de
veloped in that country by the courts in deciding disputes between indi
viduals. We have similarly adapted such laws in this country, in suits

23 See tabulation of receipts and expenditures of the Federal Government from 
1789 to 1930, at pages 256 and 257 of Beck , Our W onderland of Bureaucracy 
(1932).

24 See Cum m ings and McF arland, F ederal J ustice (1937) 80, 92 for an ac
count of the meager office force supplied the Attorney General for many years. 
The Attorney General did not have a single clerk or other employee for some 
thirty years after Congress created the office of Attorney General in 1789.

25 Rep . Att’y Ge n . (1937) 194.
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between private parties, to meet our peculiar conditions which were 
unlike those in England and the great period of this development took 
place prior to the Civil War, though even then the various state legis
latures did not hesitate to supplement, modify, or set aside the common 
law and equity. Whatever the changes which may have taken place in 
this country through statutory modifications, the fact remains that 
the technique of our federal courts is essentially the technique of these 
early days. A suit at law in the courts between private parties is a 
contest between private parties—each seeking to win a verdict from 
the jury, with the state courts reduced, in some instances, to the status 
of umpires. The pleadings, technical rules of evidence, delays, and the 
enforced rule that there must be proven to the courts matters within 
the intelligence of most reasonable men but emphasizes the fact that 
too often a suit between private parties is a trial by battle—the judg
ment not necessarily being in accordance with justice in the case. This 
is the system now being taught in the ninety-four approved law 
schools, thirty-nine of which give no courses in administrative law, 
and graduate their students with no training whatever in adminis
trative law.28

The common law technique can not be successfully applied in all civil 
contest between the Federal Government and its citizens.* 27 There was,

20 Vanderbilt, loc. cit. supra note 1.
27 Landis, Business Policy and the Courts (Winter 1938) Yale Review 235-252, 

has approached this problem very realistically in an able discussion of the issues. 
Dean Landis there points out that the development of law-making through legis
lation has at least two characteristics, the first stage being an attempt to alter 
principles and rules by legislative enunciation of a rule or principle of human 
conduct and second to combine both remedial and substantive qualities. As to 
the latter he says: “It is concerned with the creation of remedies because of its 
realization of the inadequate weapons available to courts for the protection of 
various claims. Though at common law a shipper could sue a railroad to recover 
the excess paid by him over what the court deemed a reasonable rate for the ser
vice involved, such a remedy was not only costly, but it left the creation of rea
sonable rate structures to the chance of haphazard and intermittent individual 
effort. Courts were incapable of treating rates as the communal and national 
problems that they soon were perceived to be. Similarly, when Lord Shaftesbury 
in his long effort to deal with the evil of the boy chimney-sweep hit upon the 
device of registration and licensing as contrasted with mere outlawry, an agency 
for the administration of such a scheme had to be brought into being.” Also, that: 
“The second characteristic also concerned itself with the development of the 
substantive side of law by the delegation of creative legislative and judicial powers 
in particular fields to agencies other than courts. A growing recognition is ap
parent that the permissibility of pursuing certain business and industrial policies 
involved problems of such intricacy that the resolution of them might be better 
entrusted to persons having had some familiarity and experience with them be
fore being called upon for judgment, or at least, to persons having a continuing 
concern with a particular field of enterprise rather than merely experiencing it 
as the accidents of litigation might bring it under their purview.”

Compare with these views of Dean Landis the views of Mr. Justice Stone in his
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of course, no procedure for bringing the United States before the 
courts as a defendant in civil cases or equity or admiralty until 1855 
when the Court of Claims was established with limited jurisdiction.28 
During the interval between 1789 and 1855, the United States had been 
before the federal courts as a party plaintiff in a limited class of cases, 
principally in suits against disbursing officers and their sureties and 
against defaulting contractors.29 Also, there had been developed dur
ing this period a procedure for suits as at common law against col
lectors of internal revenue and against collectors of customs 30 for 
refund of taxes paid under protest but while such suits against 
collectors of customs long since have been abolished,31 that early pro
cedure continues to exist for suits against collectors of internal reve
nue.32 During this same period the trial courts of the District of Co
lumbia, tracing the inheritance of their jurisdiction through the courts 
of Maryland to the Chancery Court in England as it existed prior to the 
American Revolution, developed a procedure for issuance of writs of 
mandamus and injunctions against federal officers located at the seat 
of Government.33

The procedure in all of these cases was that of the common law or 
admiralty or equity practice as applied in suits between private indi
viduals and curious results were reached in some of the cases. In one of 
such cases a cabinet officer was required by mandamus to perform a 
certain act because the courts considered that he had only a minis
terial duty to perform and when the plaintiff sued the cabinet officer 
personally for damages for failure to perform such a ministerial duty, 
the courts then concluded that the duty was not of such ministerial 
character that the defendant was liable in damages. It is to be 
strictly understood that in such statement, I do not mean to criticise
address, The Common Law in the United States (1936) 50 H arv. L. Rev. 4, 26 
and the material collected in (February, 1938) 47 Yale L. J.

28 Rev. Stat. § 1049 et seq. (1875), 28 U. S. C. §§ 241-293 (1934). Hill v. United 
States, 9 How. 386 (U. S. 1849) ; Carr v. United States, 98 U. S. 433 (1878) ; 
United States v. Gleason, 124 U. S. 255 (1888); Case v. Terrell, 11 Wall. 199 
(U. S. 1870).

20 Dugan v. United States, 3 Wheat. 172 (U. S. 1818); United States v. Bank of 
the Metropolis, 15 Pet. 377 (U. S. 1841); Nicholl v. United States, 7 Wall. 122 
(U. S. 1868). See opinion of Chief Justice Marshall on circuit in United States v. 
Maurice, 26 Fed. Cas. No. 15747 (C. C. D. Va. 1823).

30 Brainard v. Hubbard, 12 Wall. 1 (U. S. 1870); Phila. v. Collector, 5 Wall. 
731 (U. S. 1866); Curtis v. Fiedler, 2 Black 461, 479 (U. S. 1862).

31 See Customs Administrative Act of June 10, 1890, 26 Stat. 136 (1890), 19 
U. S. C. § 1518 (1934). The existing provisions of law are contained in 46 Stat. 
734 (1930), 19 U. S. C. §§ 1513-1515 (1934).

32 45 Stat. 996 (1929), 26 U. S. C. § 1670b (1) (1934).
33 Kendall v. United States ex rel. Stokes, 12 Pet. 524 (U. S. 1838); Kendall v. 

Stokes, 3 How. 87 (U. S. 1844); Work v. Rives, 267 U. S. 175 (1925).
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the courts. They were groping even in that early day for some solution 
of the problems which have grown to such proportions in our day.

In 1855 when the Court of Claims was established and general per
mission was given to sue the United States in limited classes of actions 
there was unknown to the federal law any procedure whereby the 
courts could entertain a direct appeal from the decision of an adminis
trative officer of the government and in fact this procedure of direct 
appeal from an administrative decision did not appear until after the 
Federal Trade Commission was established in 1914.34 So when the 
Court of Claims was given jurisdiction to enter judgments against the 
United States on the basis of pleadings filed in said court and evidence 
taken de novo, the procedure was in accordance with the common law 
or admiralty as the case might be. No change was made in this respect 
in the Tucker A ct35 36 37 giving the federal district courts jurisdiction con
current with that of the Court of Claims in a more limited class of 
controversies and in fact no substantial change in that respect has 
been made to this day.30 The Attorney General has reported 87 that for 
the fiscal year 1936 the Court of Claims, consisting of five judges with 
a corps of six commissioners to take the evidence and make findings of 
fact, disposed of 473 cases while during the same period the nine 
judges of the Customs Court, with no commissioners but with very 
informal procedure, not based on common law technique, wrote some 
3,500 opinions disposing of 71,492 cases.38

The application of concepts of common law in suits against the 
United States has likewise led to curious results. For instance, at 
early common law the courts refused to uphold a stipulation in a con
tract for some third party to determine disputes arising thereunder, 
the reason given being that such stipulations ousted the courts of 
their jurisdiction. During subsequent years the volume of cases 
coming before the courts became such that they finally concluded such 
a stipulation was legal and would be upheld as determinations of the 
third party relating to disputed questions of fact. Thereupon the 
United States formulated contracts containing stipulations that the 
contracting officer should determine disputed questions of facts arising 
under the contracts and that his decision should be final and conclusive 
on the parties to the contracts.39 Standard forms of government con

34 38 Stat. 717 (1914), 15 U. S. C. §§ 41-77 (particularly section 45) (1934).
33 24 Stat. 505 (1887), 28 U. S. C. § 41, par. 20 (1934).
36 Moore v. United States, 91 U. S. 270 (1875); United States v. Clark, 96 U. S.

37 (1877); United States v. Anderson, 9 Wall. 56 (U. S. 1869); United States v. 
Alire, 6 Wall. 573 (U. S. 1867); Desmare v. United States, 93 U. S. 605 (1876); 
Stone v. United States, 164 U. S. 380 (1896).

37 Rep . Att’y Ge n . (1936) 156.
33 Id. at 157. 46 Stat. 737 (1930), 19 U. S. C. § 1518 (1934).
39 The rule was summarized by the Court of Claims in Alliance Construction 

Company, Inc. v. United States, 79 Ct. Cl. 730, 733, 734, 735 (1934) as fol
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tracts in use today contain such stipulations, and unlike the situation 
between two private parties, who may negotiate as to the stipulations 
which shall be contained in their contracts, a government contractor 
has no alternative except to refuse to do, business with the United 
States or sign such a so-called contract.40

Both the Court of Claims and the Supreme Court of the United 
States have sustained findings of fact made by contracting officers 
under such forms of contracts as final and conclusive and an examina
tion of the early cases will show that the courts cited as their authority 
other cases at common law where the courts had upheld similar 
authority exercised by third persons not parties to the contracts.41 
The contracting officer is, in fact, the other party to the contract. His 
relationship to the contractor is direct. The contracting officer was 
probably, in part if not entirely, responsible for the specifications 
forming a part of the contract. He has to supervise the construction 
work or inspect the supplies delivered.42 He may, and sometimes does, 
become prejudiced for or against a contractor and yet the contracting 
officer has been given authority to decide all disputed questions of fact 
arising under the contracts. I have been informed by a large number 
of government contractors that such a one-sided stipulation in gov
ernment contracts, enforced by the courts, required the inclusion in
lows: “In numerous cases both this and the Supreme Court have held that 
where the parties to a contract mutually agree upon a person or persons and 
a method of finally and conclusively determining the disputed facts arising 
in the course of performance, the courts will not disturb the determination of the 
designated individual unless it appears that the determination was fraudu
lent or so grossly erroneous as to warrant an implication of bad faith. Kihlberg 
v. United States, 97 U. S. 398; United States v. Gleason, 175 U. S. 588; Penn Bridge 
Company v. United States, 59 C. Cls. 892; Carroll et al v. United States, 76 C. Cls. 
103; Sun Shipbuilding Company v. United States, 76 C. Cls. 154, 193; and United 
States v. Babcock, 250 U. S. 328. . . . Therefore, the plaintiff knew when the 
contract was signed by it that the wages to be paid its employees were to be fixed 
in accord with the prevailing scale for similar work in the locality of performance, 
and that the ascertainment of the fact was by Congress and the contract delegated, 
in event of differences with respect thereto, to a named individual and his de
cision made final. By signing the contract the plaintiff restricted its remedies in 
case of complaint to the method marked out, and waived whatever rights might 
have attached if the provisions of the contract had been otherwise. This court 
is without jurisdiction to determine the facts or review the findings of the Secre
tary of Labor. See Work, Secretary of the Interior v. United States ex rel. Rives, 
267 U. S. 175.”

40 Copies of these various forms of Government contracts may be obtained 
from the Procurement Division, Treasury Department.

41 See Penn Bridge Company v. United States 59 Ct. Cl. 892 (1924), and cases 
there collected at page 897.

42 See McGuire, Manual of P rocedure U nder Government Contracts (1935); 
and Chapter 19, entitled Contracting with the United States Government (1938) 
Credit Manual of Commercial Laws 592, 605.
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the contract price of a sufficient amount for contingencies to take care 
of any reasonable probabilities of unfair or mistaken decisions by 
contracting officers. While appeals on questions of fact may be taken 
to heads of the respective departments, I should mention at this 
point, for later development, that such heads of departments ordinarily 
have no machinery to determine what are the facts in such cases and 
the opinion is quite prevalent that they generally approve decisions 
prepared by intermediate officers which are based on reports from the 
men from whose decisions the appeals have been filed. There is really 
no contract in such cases as these based on a common meeting of the 
minds. The contract form is more in the nature of an administrative 
regulation to which the so-called contractor is required to agree.

The concepts of the common law can not be successfully used in 
determining civil controversies between the United States and its 
citizens—whether the United States be acting in its sovereign or pro
prietary capacity and a contest between the United States and one of 
its citizens can not be compared to a contest between two private 
parties. Something more than winning a judgment is necessary for 
the government in suits between it and its citizens. A judgment 
between private parties is ordinarily of little moment except to the 
parties. A judgment between the United States and one of its citi
zens—whether the judgment be obtained for or against the Govern
ment acting in its sovereign or proprietary capacity—may be of great 
moment not only to the public treasury and its contributing taxpayers 
but such judgment may continue to be of much concern—as in the 
contract illustration I have cited—and, furthermore, the rule estab
lished by the judgment may affect thousands of others in the years 
to come.43 True, an erroneous rule applied by the courts could be 
changed by statute, unless the Constitution prohibits a contrary rule, 
but that is a long drawn out struggle and where militant minorities 
are involved it is practically impossible to change the rule by statute 
unless such minorities happen to be in favor of such a change.

Also, the common law concepts are inapplicable because we have 
approximately 130-odd administrative agencies in the federal adminis
trative service and many of these agencies are administering, apply
ing, and enforcing statutes with concepts which are unknown in the 
common law. The ever expanding activities of modern economic and 
social life have made indispensable the adoption of procedures more 
expeditious and better guided by specialized experience than any 
which the common law technique of the courts have, or could provide. 
In the operation of these 130-odd governmental agencies and their 
exercise of expeditious procedures guided by specialized experience— 
whether administering laws of the United States acting in its sover

43 Landis, loc. cit. supra note 27.



eign or proprietary capacity—we have administrative law. Such law 
is concerned with the organization of the particular agencies; their 
relation to other departments and agencies of the government; the 
rights and duties of the officers of such agencies; the nature and extent 
of the powers of such agencies, their regulations and the methods by 
which their objects are carried out administratively; the responsi
bility of such officers for illegal acts; and the remedies, administrative 
and judicial, which the Government provides in order to assure the 
functioning of such officers within the ambit of their constitutional 
and statutory authority.44

No such problems confronted the common law during its period of 
development and until recently many common law courts have been 
hostile to administrative law and administrative tribunals. Mr. Justice 
Stone, of the Supreme Court of the United States, has stated that:

“Addresses before bar associations twenty years ago, discussing the 
rise of administrative agencies, are reminiscent of the distrust of 
equity displayed by the common-law judges led by Coke, and of their 
resistance to its expansion. We still get the reverberations of these 
early fulminations in renewed alarms at our growing administrative 
bureaucracy and the new despotism of boards and commissions. So 
far as these nostalgic yearnings for an era that has passed would 
encourage us to stay the tide of needed reform, they are destined to 
share the fate of the obstacles which Coke and his colleagues sought to 
place in the way of extension of the beneficent sway of equity. These 
warnings should be turned to account, not in futile resistance to the in
evitable, or in efforts to restrict to needlessly narrow limits activities 
which administrative officers can perform better than the courts, but 
as inspiration to the performance of the creative service which the 
bar and courts are privileged to render in bringing into our law the 
undoubted advantages of these new agencies as efficient working 
implements of government, surrounded, at the same time, with every 
needful guarantee against abuse.

“Fortunately, the theories, firmly established in this country, of due 
process and of the supremacy of the law over official action, afford that 
protection of individual right and justice which is the ideal of the 
common law. The time has come for a more ready recognition that the 
procedures worked out by the administrative bodies have realized the 
ideal largely without the coercive power of the courts, and that they 
set up standards for the appraisal of the specialized experience with 
which they are concerned which courts could have formulated, if at all, 
only more tardily and with far greater difficulty.” 45

The courts are the great protectors of individual right and justice. 
I, for one, do not want to see any diminution of that power in the 
courts. However, the courts are not administrators of government

44 Dimock, The Development of Administrative Law (1933) 15 J our. Comp. Leg. 
& I nt . L. (3rd Series) 35, 43; see also, Stason, Cases and Other Materials on 
Administrative Tribunals (1937) 1-16.

«  (1936) 50 H arv. L. Rev. 4, 17.
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and the resort to the courts in the administration of the law should 
be the last resort and only after all possible administrative remedies 
have been exhausted. As a matter of fact, the Supreme Court of the 
United States invariably refuses to take jurisdiction of any case, 
whether arising under the administrative law of the Federal or State 
Governments, until the complainant has exhausted the administrative 
remedies provided in the law.46 Then, too, as in the enforcement of 
the criminal law, the Government must be the prosecutor or moving 
party in the enforcement of practically all of that vast body of law 
which is growing greater each year for the regulation and control of 
individual or corporate greed—for the protection of the weak and even 
for the protection of Government itself. In this respect the adminis
trative branch of the Government is a protector of individual right 
and justice. It should have the machinery for investigating and 
determining in the first instance whether the aid of the courts must be 
invoked and hence the establishment of many other administrative 
tribunals since the Federal Trade Commission Act of 1914.

The time was when our ancestors thought we should have separate 
courts to enforce the common law, admiralty and equity, but our 
Constitution recognized that there need not be such separate courts 
and so the Supreme Court of the United States, created in the Consti
tution, and such inferior courts as the Congress has from time to 
time established, were given jurisdiction over all cases in law, equity 
and admiralty,47 and while many of the states originally had separate 
law and equity courts, most of the states have since combined such 
courts. We have not taken kindly to any suggestion in this country for 
the establishment of the Continental system of special courts having 
jurisdiction over administrative law questions and I would be among 
the last to urge that such be done. The Special Committee on Adminis
trative Law of the American Bar Association has never suggested 
such a separate hierarchy of separate courts to decide conflicts be
tween the Federal Government and an aggrieved party.48

46 Brainard v. Hubbard, 12 Wall. 1, 18 (U. S. 1870); United States Navigation 
Company v. Cunard Steamship Company, 284 U. S. 474 (1930).

47 U. S. Const. Art. I ll, § 2.
«  (1933) 58 A. B. A. Rep . 407, 427; (1934) 59 A. B. A. Rep . 539, 564; (1935) 

60 A. B. A. Rep . 136,143; (1936) 61 A. B. A. Rep . 720, 793; and (1937) 62 A. B. A. 
Rep . The large administrative court, with trial and appellate branches recom
mended in 1936 contemplated reviews of the decisions of such court in the 
Supreme Court of the United States, thus tying the administrative court into 
the regular constitutional court procedure. But even such a hybrid administrative 
court was opposed by the Federal Bar Association as then constituted. See Report 
of Federal Bar Committee on administrative law (1936) 61 A. B. A. Rep. 720 
which was approved by its Executive Council. However, compare the views of 
Arthur A. Ballantine, formerly Assistant Secretary of the Treasury, to the 
contrary in (1938) 24 A. B. A. J. 109, 112.



That is to say, administrative law is a separate and distinct branch 
of the law. It is not common law, equity, or admiralty law but the 
degree of training for administrative law is greater than that for any 
other branch of the law. It is a singular fact that generally the best 
administrators and that the best judges in the field of administrative 
law have been men with superior educational equipment, necessarily 
including broad training in history, economics, political science, and 
the capacity to take a long range view of human rights and liberties, 
including property rights while considering individual claims and 
controversies between the government and its citizen. In our day 
administrative law is developing much more rapidly than there devel
oped equity, common law, or admiralty law, though the first adminis
trative tribunal in the Federal Government was not created until the 
Interstate Commerce Commission Act of 1887.49 Administrative law 
can not be amalgamated with the common law any more than equity 
and admiralty law may be amalgamated with each other or with the 
common law, though the same system of courts may enforce the com
mon law, admiralty and equity as well as administrative law with this 
difference that there was no administrative machinery of government 
established for determining conflicting matters arising between indi
vidual private parties at the common law, admiralty, and equity. 
These conflicting matters were, and are, placed in the process of 
determination by the initiation of a suit in the courts at the instance 
of one of the parties. I am not, of course, including statutory pro
visions in later years for the administrative branch of the Federal 
Government to act as an arbitrator between private parties such as 
in the instance of the Railroad Mediation Board 50 or under the Fresh 
Fruits and Vegetable Act.51

However, in this connection I would call attention to the fact that 
within recent years we have made a new departure in this field by the 
establishment of the National Labor Relations Board 52 to administra
tively determine certain controversies between the employer and his 
employees, and a Bituminous Coal Commission to prevent cut-throat 
competition between coal producers by fixing the price of coal between 
the producer and consumer.53 We all know that the basic arguments 
for these new departures in administrative law are that the public 
interests must be protected and that the common law or equity affords

«  24 Stat. 383 (1887), 49 U. S. C. §§ 11 et seq. (1934).
50 48 Stat. 1189, 1195, 45 U. S. C. §§ 153, 155 (1934); 44 Stat. 585 (1926), 

45 U. S. C. § 159 (1934).
61 Pub. L. No. 328, approved Aug. 20, 1937. See also 49 Stat. 648 (1935), 

42 U. S. C. §§ 1303-5 (Supp. 1935) and 48 Stat. 123 (1933), 7 U. S. C. §§ 581-2 
(1934).

52 49 Stat. 449 (1935), 29 U. S. C. § 151 (Supp. 1935); Labor Board Cases, 
301 U. S. 1,147 (1937).

53 Pub. L. No. 48, approved April 26, 1937.
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no such protection. We necessarily have a corps of government offi
cials—more or less trained—for the administration of the laws, what
ever they may be, and these officials were, and are, necessarily required 
to determine conflicts in the first instance between the government and 
the citizen or between citizen and citizen in the enforcement of that 
law. Prior to 1855, the citizen had to accept the administrative deter
mination as final in all controversies with the Federal Government 
unless the United States became a plaintiff in the courts and since 
that time he has similarly had to accept the determination as final in 
many classes of controversies.

Generally speaking the present date requirements in that respect 
relate to regulatory laws, or laws which the Federal Government 
enforces in its sovereign capacity as distinguished from the laws 
administered in the proprietary capacity of the United States. How
ever, with the recognition in the Federal Trade Commission Act of 
1914 that a judicial determination of a controversy between the Gov
ernment and a private party did not necessarily require a suit de novo 
in the courts, the statutes for the enforcement of such regulatory laws 
have generally provided for more and more limited judicial reviews on 
direct appeal from administrative decisions on the basis of the record 
made administratively.

NEEDED IMPROVEMENTS IN OUR ADMINISTRATIVE TECHNIQUE

As the country has grown in population, as industries have multi
plied, as natural resources have ceased to be available for the taking, 
as public lands have disappeared, and as our social and economic prob
lems have become more and more complex, there have arisen demands 
in our democratic form of government for regulation and control of 
that degree of ruthless individualism which permitted the strong and 
powerful to crush the weak and lowly. With the continued growth of 
corporate organizations for capital exploitation and with the growth 
of labor organizations with the inevitable conflicts between the two 
or in their practices believed to be in some instances inimical to the 
interests of the public not allied with either group, new governmental 
devices for their regulation and control have been developed.

Regardless of what we may think about such laws for regulation and 
control, they are here and in my judgment here to stay though, no 
doubt, they will be modified from time to time as we gain experience 
in their administration, even as we have modified the National 
Banking, Federal Reserve, Interstate Commerce Commission, Federal 
Trade Commission and other statutes. Not only are these laws here 
to stay, but I am convinced that others of like character will be enacted 
from time to time in the same way that somewhat similar laws have 
been enacted from time to time to meet the causes which gave rise
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to the Granger and Populist movements. As the great law schools of 
the country are placing more and more emphasis on administrative 
law, it is to be hoped that as time goes on there will be available within 
and without the government the talent necessary to draft these laws 
without too much experimentation and to properly administer them 
after they take effect.

The new agencies of government created after 1887, in the form of 
boards or commissions for the administration of laws—for the regula
tion and control of economic and social problems in the sovereign 
capacity of the United States—have been generally equipped with 
sufficient statutory authority to make investigations, hold hearings, 
and entertain arguments on both the law and the facts so as to reach 
a correct conclusion before invoking the aid of the courts, if need be, 
to enforce their decisions or which could be reviewed in the courts at 
the instance of the private party.54 All of these appeals have been to 
the United States Circuit Courts of Appeal on the record made 
administratively except in a few instances, such as the Interstate 
Commerce Commission where attempts to set aside orders not in
volving reparations are before a three judge district court, consisting 
of two district judges and one judge of a circuit court of appeals55 
and except as to the Longshoremen’s and Harbor Workers’ Act where 
the appeal from the commissioner is to a district court.56 Very gener
ally the scope of discretionary review of the facts by the United States 
Circuit Courts of Appeal is narrow and might well be extended in 
the improvement of justice in the particular cases and in the improve
ment of the particular tribunals.57

54 None of these administrative agencies have been given jurisdiction to take 
affirmative action for the enforcement of their decisions against private parties, 
though this may he the next step in their development. It would seem, however, 
that a constitutional amendment would be required for that purpose. However, 
they now have jurisdiction to enforce their decisions where the decisions result 
in the denial of a claim or right and no authority has been conferred on the courts 
to review such decisions. Army and Navy courts-martial could doubtless enforce 
their decisions against civilians in the theatre of operations during war but 
not otherwise. See the Milligan case, 4 Wall. 2 (U. S. 1866) and 3 W arren, T he 
Supreme Court in  U nited States H istory (1923) 145 et seq.

«  38 Stat. 219 (1913), 28 U. S. C. §§ 43, 44, and 45 (1934).
™ 45 Stat. 490 (1928), 33 U. S. C. § 921 (1934); Crowell v. Benson, 285 U. S. 

22 (1932).
57 This is a very debatable point at this time. One school of thought insists that 

the review in the courts should be limited to questions of law only, while another 
believes that the review should be discretionary as to the facts and mandatory as 
to the law. This is the view adopted in the 1937 report of the Special Committee 
on Administrative Law under the chairmanship of the author. There is a third 
school of thought which was expressed by the President of the American Bar 
Association in his 1937 Kansas City address (1937) 23 A. B. A. J. 873, as follows: 
“I cannot see why the findings of fact of a trained equity or admiralty judge
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In some instances where new regulatory authority has been con
ferred upon one of the older departments, headed by one individual 
as a secretary in the cabinet or by an administrator who has no seat 
in the cabinet, the law has likewise provided for a direct appeal on 
the administrative record to the courts. There has been no uniformity 
in this respect but whether the decision is made by a commission of 
three or more men or by a department, there seems to have been no 
particular difference as to the administrative decisions standing the 
tests of judicial review.58 In a few instances, statutory provisions have 
provided for the setting up of intradepartmental boards, as the proc
essing board of tax appeals in the Treasury Department,59 any mem
ber of which board may hear and determine a case from which an ap
peal lies on the administrative record to the appropriate circuit court 
of appeals. In other instances, one official of the department has been 
given similar statutory authority. However, in all of these instances 
the independent board or commission, the intradepartmental board, 
or the official has statutory authority to summon witnesses, subpoena 
documents, hear evidence, permit cross examination of witnesses, hear 
arguments on the law and the facts, and otherwise conduct the pro
ceedings for the administrative record—which goes to the appellate 
court in event of appeal or for enforcement of the order—as such pro
ceedings would have been conducted by a trial court, except that the
should be subject to complete review, as the experience of centuries has shown 
is essential and indispensable, while the findings of fact of the commissioner (or 
administrative officer), who is often without legal training, in cases far more 
complicated than ordinary or admiralty suits, is subject to a far less rigid re
view.” I think a complete answer to such statement is contained in Landis, Busi
ness Policy and the Courts, (Winter 1938) T he Yale Review 235, and in Mr. Jus
tice Stone’s The Common Law in the United States (1936) 50 H arv. L. Rev. 4, 26; 
and U. S. Const. Art. I ll, § 2. See also (February, 1938) 47 Yale L. J.

The United States Court of Appeals for the District of Columbia in an opinion 
of December 27, 1937, in Heitmeyer v. Federal Trade Commission held a decision 
of the Fed. Communications Comm, to be arbitrary and capricious and its findings 
not supported by the evidence. This is a most important decision of the courts 
of the District of Columbia examining the findings of fact of an administrative tri
bunal to see whether they are reasonably supported by the evidence and is the 
procedure contemplated by that part of Resolution No. V in the 1937 report of the 
Committee on Administrative Law, American Bar Association relating to judicial 
reviews of decisions of both intradepartmental boards and so-called independent 
commissions.

68 Compare the St. Joseph Stockyards Case, 298 U. S. 38 (1936) with any of 
the cases involving a three or more member independent commission decision; see 
also, The Problem of the Independent Regulatory Commissions, P resident’s 
Commission  on Administrative Management (1937) and reports of Brookings 
Institution made to the Select Senate Committee on Investigation of Executive 
Agencies of the Government.

69 49 Stat. 1748, 1750, 7 U. S. C. §§ 647, 648 (Supp. 1936), constitutionality 
sustained, Anniston Manufacturing Company v. Davis, 301 U. S. 337, 357 (1937).
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proceedings are much more informal. Here is one of the main reasons 
why an intradepartmental board or an independent commission is 
able to dispose of so many more cases than the courts.

However, the departments, such as Treasury, State, War, Navy, 
Interior, Agriculture, Post Office, Commerce, and Labor departments 
as well as such independent establishments as the Veterans Adminis
tration have not been given such statutory authority except as to some 
particular statute or statutes though some of these departments have 
a number of intradepartmental boards existing under regulations for 
the purpose of deciding various classes of controversies arising in the 
administration of the laws made the responsibility of the particular 
department. Yet none of these boards created by regulation has any 
authority to build a record as does the Federal Trade Commission or 
the Processing Board of Tax Appeals, for instance.

The technical procedure today in the older agencies of adjusting a 
controversy between the Government and the citizen arising under 
any statute is substantially the procedure followed in the earlier days 
when the public business was small. In substance, that procedure was, 
and is, for the aggrieved party to send a written statement to the par
ticular department in Washington; for some subordinate employee 
to refer that letter to the official or employee with whom the contro
versy arose; for such an official or employee to make a written report 
admitting or controverting the statements made in the complaint; and 
for some departmental employee or board of employees to prepare a 
decision on these ex parte statements for some higher official or the 
head of the particular agency to sign after it has been reviewed by 
some intermediate officer or employee.

Under such a procedure, the complainant does not know what is 
contained in the report made by the subordinate in the field; the com
plainant has no opportunity to summon witnesses, place his testimony 
in the record, and to cross examine the Government witnesses. The 
deciding officer is deprived of the benefit which would accrue from 
such a record and he is generally deprived of the benefit of any brief 
or argument by the complainant or his attorney on the law and the 
facts. As one department of the government today has 603,000 such 
cases, the head of that department could not even sign the decisions 
much less read the records. It is quite infrequent for the head of a 
department to even know that such cases are pending in his depart
ment, much less attempt to personally determine any considerable 
number of them. All of this work is assigned to subordinates in the 
departmental service as it necessarily must be. That was the system 
in the early days and that is the system today after nearly one hun
dred and fifty years of operation. Yet we are solemnly informed that 
subordinates in making such decisions “may be passing on an act of
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their superior officer to whom they look for any necessary reclassi
fication, promotion, or even security of tenure in office.” 60 Inciden
tally I may say that reclassification of employees is the function of the 
Civil Service Commission and not that of a superior departmental 
officer at all.61 As to the passing on the act of the superior officer 
which allegedly gave rise to the controversy, I suppose that no one 
would deny that former President Taft (and former Chief Justice) 
was one of the best informed men as to the technical details of ad
ministration of the laws that we have ever had in the White House. 
He had been a prosecuting attorney, a county judge, the dean of a 
large law school, the Solicitor General of the United States, a judge 
of the Sixth Circuit Court of Appeals, President of the Philippine 
Commission, Governor General of the Philippine Islands, Secretary of 
War, and President of the United States. He stated, with respect to 
the work of the subordinate officers of the Federal Government, th a t:

“This permanent structure of government goes on. Presidents may 
go to the seashore or to the mountains, Cabinet Officers may go about 
the country explaining how fortunate the country is in having such 
an administration, but the machinery at Washington continues to 
operate under this army of faithful non-commissioned officers, and 
the great mass of governmental business is uninterrupted.” 62

He might have added that the several hundred thousand officers and 
employees in the federal service outside of Washington actively en
gaged in the administration of the laws are likewise undisturbed by 
whether the head of their particular department or establishment is 
at his desk in Washington or making campaign speeches. The fact 
is that this permanent structure of the Federal Government is the 
bureaucracy, so called, and the bureaucracy necessarily administers 
the details of the laws. For instance, when General Lord was Director 
of the Budget in a previous administration I served on the so-called 
Board of Contracts and Adjustments which drafted the standard 
forms of Government contracts as they were finally approved by the 
President at that time for uniform use throughout the Federal service 
and which the contractor was required to sign. There was not a man 
on that board during my service who was not a member of the perma
nent staff of employees in the various departments and while I urged 
that certain harsh and one-sided stipulations should not be contained 
in the contract forms—because their use would cost the taxpayers 
untold sums of money—they were nevertheless included. Were we 
then passing on the acts of superior officers? Not a bit of it!

As a matter of fact, the Treasury Department has established by 
regulation or order a board to determine some of these questions re

60 (1937 ) 3 F ed. B. A. J. 112.
61 47 Stat. 416 (1932), 5 U. S. C. § 633 (1934).
62 T aft, Our Ch ief  Magistrate and H is P owers (1916) 84, 85.
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lating to construction contracts but similarly to other such boards, 
that board is not equipped by law to summon witnesses, subpoena docu
ments, hear testimony, etc., in order to get at the facts. The members 
of the board were not on the ground where these controversies arose. 
They must depend upon the government inspector at the site for a 
report as to the facts, though in some instances a representative of 
the board may make a personal examination of the building. How
ever, the important point is that as to the contractor there is not “that 
protection of individual right and justice which is the ideal of the 
common law.” True, if the amount involved is less than $10,000 he 
may bring a suit in the district court or if more than that, he may 
bring a suit in the Court of Claims, go to considerable expense in 
bringing his witnesses forward to testify; printing briefs; paying 
traveling expenses; employing attorneys; taking this time away from 
his business; and undergoing considerable delay to find, perhaps, that 
the administrative findings of fact are final and conclusive on him 
and that the court will not review such findings to see whether they 
are supported by the evidence! Instead of doing this, the contractor 
generally tightens up his belt and adds enough into his next bid to 
reimburse the loss sustained under such contract and to protect him 
against similar loss under the new contract—and the taxpayer pays 
through the nose in increased taxes for such administration of the 
laws.

The situation exists because these departments have been required 
to stumble along with an outmoded machinery which may have been 
sufficient prior to the Civil War but which is certainly not sufficient 
to efficiently carry the present heavy load of public business. The 
wonder of it is that they have been able to do as good a job as they 
have done. Such defects as exist in the administrative machinery are 
not inherent but are due to defects in the Statutory procedure which 
may be corrected by other statutes and that is our purpose.

By way of contrast, I remind you that the Federal Trade Commis
sion—which is but a department in miniature with multiple heads 
instead of one head—had a large number of controversies during the 
fiscal year 1936 and that it had 18 cases taken to the courts and every 
one of them was decided in favor of the administrative action taken 
in the cases though it may be that a part of such successful record in 
the courts is due to the limited scope of judicial review. Similar good 
records were made by the Interstate Commerce Commission, the Se
curities and Exchange Commission, and the Secretary of Agriculture 
in the administration of the Packers and Stockyards Act. Why did this 
happen? It happened in large part because each one of these agencies 
had been equipped by law to summon witnesses, have examination and 
cross examination of the witnesses, subpoena documents, receive briefs
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on the law and the facts, and hear arguments of the attorneys. In 
form, at least, these proceedings were similar to those daily occurring 
in the courts with the difference that the staff as well as the deciding 
officials were specialists in the particular class of cases and that they 
were not hampered by technical rules of evidence or procedure. Fur
thermore, the appeal to the courts was on the record freely made before 
these administrative bodies and there was no possibility for the re
sponsible employees to claim an alibi as to the results on the ground 
that the case before the courts was not the case before such employees. 
A trial de novo would have permitted such an alibi but the direct ap
peal procedure served to fix responsibility on the employees and of
ficials engaged in the case. That direct appeal procedure demanded 
and received the best that was in them and constantly operated to 
create and maintain a high grade officialdom. Too many reversals in 
the courts inevitably leads to a questioning of the capacity of the men 
responsible therefor and to their replacement by more highly trained 
and capable men.

There is no such direct appeal procedure as to the controversies de
cided administratively in the vast majority of instances in the depart
ments, establishments, boards, government-owned corporations and 
authorities of the Federal Government. In those instances where the 
controversy may be taken into the courts, all of the evidence assembled 
and all of the work done administratively is disregarded for a trial 
de novo in accordance with the common law technique, concepts and 
procedures. The slowing up of the work of deciding the cases is il
lustrated by the fact to which I have above referred that the Court 
of Claims, consisting of five judges and six commissioners, disposed 
of 473 cases in 1936 while the Customs Court, consisting of nine judges 
but with its informal procedure wrote some 3,500 opinions disposing 
of more than 60,000 cases. The fault is not in the court disposing of 
a few cases but in the procedure it is required by law to follow. I may 
add that the Customs Bar is so well satisfied that it jealously guards 
the Customs Courts.63

The Special Committee on Administrative Law has recommended,64 
and the House of Delegates of the American Bar Association has ap
proved in principle, the establishment of such numbers of intrade
partmental boards, consisting of three employees with the chairman 
a lawyer, as the head of department or other agency may deem neces
sary ; that these boards shall be equipped with statutory authority to 
summon witnesses, hear examination and cross examination of wit

68 See Albert MacA. Barnes, President of the Customs Bar and Chairman of 
the Special Committee on Customs Law of the American Bar Association (1936) 
61 A. B. A. Rep . 225, 227.

84 1937 Annual Report of the Special Committee on Administrative Law, Ameri
can Bar Association.
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nesses, and otherwise conduct their proceedings much as the so-called 
independent commissions now conduct their proceedings, except that 
these boards will have no examiners. These boards are for the pur
pose of improving the administrative service. They are to determine 
appeals from the operating administrative officers and the record will 
be made as it is now made before an examiner of the Interstate Com
merce Commission or the Federal Trade Commission and after argu
ment, if requested by the aggrieved party or his attorney. The board 
is required to make findings of fact and conclusions of law separately; 
that is, the facts and law may not be run together though it is not 
required that each member of the board make his own findings of 
fact and state his conclusions of law separately from the other two 
members unless, in fact, he should dissent.

These boards are to be established from time to time both in the de
partments in Washington and in the field services and to exist only 
so long as they are needed—the personnel of the boards being drawn 
from the administrative personnel of that particular department but 
not from personnel engaged in the particular controversy which is to 
be heard. When the case or cases are determined, the members are to 
be returned to their regular departmental or field duties. There is to 
be no such thing as a continuing membership on any intradepart
mental board—it being the intention that these men shall continue to 
keep abreast of the departmental work and that men will be selected 
from time to time for particular cases in accordance with their train
ing and experience. The Treasury might have a dozen such three men 
boards or it might have one, depending upon the discretion of the head 
of the department in that respect and the volume of administrative 
appeals.

Naturally with such a number of boards operating in a depart
mental and field service, there are bound to arise instances where two 
or more boards reach different conclusions of law in substantially simi
lar cases, being in that respect like the District Courts or even the Cir
cuit Courts of Appeal in reaching diverse conclusions on substantially 
the same state of facts. The conflicts in the court decisions are now be
ing adjusted to some extent by finally getting the cases to the Supreme 
Court of the United States. Instead of taking the cases from the intra
departmental boards to the courts to harmonize the conclusions of law, 
we have suggested that the findings of fact and conclusions of law 
reached by each board must be approved by the head of the department 
concerned or by his authorized representative—thus forcing all of such 
cases through one departmental funnel as they are, in fact, adminis
trative determinations. However, if the head of department or his 
representative should disagree with the findings of fact and conclu
sions of law reached by the board, such head of department or his rep
resentative must place his own findings of fact and conclusions of law
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in the record along with the board’s findings of fact and conclusions 
and both, together with the evidence in the record is to constitute the 
record before the Circuit Courts of Appeal in event of an appeal. Un
der the appeal section which is applicable to both intradepartmental 
boards and the independent boards not excepted therefrom, the Circuit 
Courts of Appeal are given the broadest possible jurisdiction under 
the Constitution so that such courts shall have discretionary power 
but not mandatory requirement to see whether the administrative find
ings of fact are in accordance with the record evidence. That is to say, 
the courts will have mandatory jurisdiction to review the law and dis
cretionary jurisdiction to review the findings of fact in the light of 
the record evidence. The scope of review of the intradepartmental 
boards may thus be broader than the scope of existing review of the 
so-called independent boards and commissions and it is proposed to 
make the reviews of both types of administrative decisions identical 
in so far as the independent boards and commissions are included in 
the proposal of the Committee on Administrative Law. The review
ing court would have the authority to remand a case for further evi
dence as is now the situation with respect to the Board of Tax Appeals 
or the Federal Communications Commission, for instance.

With respect to this matter it has been said that prior to the estab
lishment of the Board of Tax Appeals:

“. . . . boards similar to those recommended by the Special Com
mittee were created by the Secretary of the Treasury to pass upon 
income tax cases. It was found in practice that these boards in a great 
majority of cases approved the finding of the administrative officers 
and were in fact a part of the administrative machinery of the Trea
sury Department. The functioning of these boards proved so unsatis
factory that Congress established the Board of Tax Appeals, inde
pendent of administrative control and composed of members appointed 
by the President and confirmed by the Senate.” 65

Such a statement is not correct. These Treasury, or Bureau of Inter
nal Revenue Boards had no authority whatever to summon witnesses, 
hear examination and cross examination of witnesses, subpoena docu
ments, nor were their decisions reviewable on direct appeal to the 
Circuit Courts of Appeal or to any other court. The men composing 
such boards were not placed on the “spot” by compelling them to 
decide the cases in accordance with the law and the facts or building 
up such performance records for inefficiency that their removal from 
the boards or even from the service would have been necessary in order 
to prevent a congressional investigation. No head of department wants 
to operate an inefficient department and the same thing is true of 
such a bureau chief as the Commissioner of Internal Revenue—and 
this regardless of party politics. Today, for instance, the Postmaster

65 3 F ed. B. A. J . (1937) 110, 111.



General, who is chairman of his political party, has practically every 
key position in his department filled by career men of many years of 
experience in the postal service. The trouble with the old boards of 
the Bureau of Internal Revenue was that they were not equipped with 
legal authority for getting at the facts in the cases coming before them 
and they were not required to assume responsibility for correct legal 
action through any device of having placed before an appellate re
viewing court the record and decisions of such boards.

Moreover, the reason which led to the establishment of the Board 
of Tax Appeals was not the inefficiency of the old settlement boards, 
as has been intimated elsewhere. The taxpayer was required by law 
and administrative practice to pay his taxes in whatever amount was 
claimed by the Bureau of Internal Revenue and then file a claim for 
refund of any excess payments. There was need for some organiza
tion to determine whether deficiency assessments were correct before 
the payment was made. The Board of Tax Appeals was established 
to review deficiency assessments and that is its sole jurisdiction today. 
Claims for overpayment of taxes which are not administratively al
lowed must be litigated in the district courts in suits against the United 
States or the collector of internal revenue and in the Court of Claims. 
The result is today that the Board of Tax Appeals may reach one con
clusion, the many district courts varied and different conclusions, and 
the Court of Claims yet another conclusion. The wonder of it is how 
the Bureau of Internal Revenue can function administratively with 
such a variety of decisions being handed down by all of these different 
tribunals but it is clear that one result.is to take up about one fourth 
to one third of the time of the Supreme Court of the United States in 
attempting to reconcile such diversities in conclusions in tax cases and 
to impose an unjustified expense on the individual taxpayer to say 
nothing of the expense on the Treasury in attempting to secure some 
uniform rule.

A small group in the Federal Bar Association, constituting the Ex
ecutive Council and the Chairman of its Administrative Law Com
mittee, with knowledge that the majority of such Committee was op
posed to its conclusions, insisted th a t:

“. . . . it would simplify disposition of cases coming from intrade
partmental boards to have them carried to such courts (the district 
courts) with the right to take evidence de novo, and to render a ju 
dicial decision from which an appeal would lie to the United States 
Circuit Court of Appeals.”
and th a t:

“Unless such provision is made intradepartmental boards, members 
of which may be laymen appointed by departmental heads, without 
security of tenure in office, will occupy the same relative position in the
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judicial framework as United States District Courts, whose judges are 
appointed by the President subject to confirmation by the Senate.” 66

This is an interesting suggestion coming from a group of Govern
ment lawyers. In the first place, a trial de novo in the district courts 
would not place responsibility for inefficient administrative decision 
of cases. Any such procedure would permit of the common alibi that 
the courts did not have the case which was decided by these officers 
and employees because the plaintiff presented new and material evi
dence or the Department of Justice failed to properly defend the case. 
This is a most important point when so many legal positions in the 
federal service have been filled on the basis of political patronage. 
In the second place, government officers and employees may spend the 
money of the tax payers in litigation where there should be settlement 
rather than litigation but the private individual simply can not pay 
the cost of attorney fees, court fees, and other expenses for multiplied 
appeals and prolonged litigation with the United States. Happily, the 
President’s Executive Order of June 10, 1933, conferred on the At
torney General of the United States authority to settle controversies in 
the courts and it is almost a daily practice for the Department of Jus
tice to refuse to defend cases administratively forced into the courts 
and to direct that settlement be made in accordance with an adjust
ment which is generally satisfactory to a claimant. In the third place, 
business men want settlement this week or this month rather than 
three or more years later so that they may reinvest their money in their 
business. In the fourth place, the common law procedure and tech
nique of trials de novo are not suitable for the proper adjustment of 
controversies with the United States and in the fifth place, contro
versies may not be taken to the constitutional courts in regulation or 
control cases where a final judgment can not be entered by the courts.

Again, the intradepartmental boards are not a part of the judicial 
machinery but a part of the administrative machinery. The intra
departmental boards which have been established by statute certainly 
have not increased the volume of litigation. On the contrary, that 
volume is much less than where a single individual is given authority 
by contract or otherwise to determine controversies. In such cases 
the real issue can not get before the courts in a trial de novo because 
the administrative findings of fact are made final and conclusive on 
the private individual as is now the situation in so many classes of 
cases. No member of any so-called independent board has any security 
of tenure today for the President could remove each one of them by 
assigning the reasons stated in the statute for their removal and 
where is the court which would inquire into the question whether the 
President was correct in his determination that the reasons assigned 
actually existed for their removal ?

08 Id. at 105, 112.



IMPLEMENTATION OF STATUTES AND REVIEWS THEREOF

Space does not permit a further analysis of the desirability of uni
form statutory authority to the heads of departments, and other single 
headed agencies to create such number of three men intradepart
mental boards as may be necessary, to function in improving the 
administrative determination of controversies as I have stated, with 
a broadening of the scope of review of both intradepartmental and 
so-called independent boards so as to give the appellate courts the 
widest possible discretionary authority to review such decisions to 
see whether the findings of fact are in accordance with the evidence 
of record; whether there was accorded a right to a full and fair 
hearing; and whether the decision is in accordance with law.

A brief discussion of the other phase of administrative decisions and 
judicial review—the legislative decisions which are general in opera
tion and which take the form of regulations or orders, is necessary. 
It is almost an unheard of procedure in American administrative law 
for the interested public, to be given an opportunity for hearing and 
consultation preliminary to the drafting of regulations and orders. 
Almost every statute enacted by Congress has to be implemented to 
some extent in order to secure uniform administrative action at Wash
ington and in the field.

The statutes impose administrative duties nominally on heads of 
governmental agencies but since such heads cannot personally perform 
all of such duties they are delegated to subordinates. Regulations must 
be formulated for the guidance of their subordinates if any control 
whatever is to be exercised over them. Except to a small extent in 
taxation and a few other instances, such regulations are drafted by 
some unknown individual or individuals and placed before the head of 
the particular agency for approval. Regulations vitally affecting both 
capital and labor are thrown at them and not infrequently by men who 
have but a small fraction of the experience, if any, which is possessed 
by the men directing the great business, labor and farm organizations. 
Too, it is charged that in many instances the men who drafted such 
regulations consulted with one or the other of such minorities without 
consulting with the others who were affected. The time was when 
executive orders for the signature of the President were prepared in 
some department and not infrequently placed before him at almost the 
last minute for signature but President Roosevelt properly grew tired 
of such procedure and has directed that such orders be submitted to 
both the Bureau of the Budget and to the Attorney General for study 
before being placed on his desk for approval or disapproval.

It would seem too clear for serious argument that regulations should 
not be issued until after public notice and an opportunity for being 

3
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heard and that such regulations when issued, should implement both 
the adjective and substantive aspects of the statutes. Except for 
Bureau of Internal Revenue, Customs, Securities and Exchange, and 
Interstate Commerce regulations practically all regulations which 
have been issued relate to the adjective or procedural but not to any 
great extent to the substantive aspects of statutes. Likewise it would 
seem to be too clear for serious argument that such regulations imple
menting both the adjective and substantive features of the statutes 
should be issued so that business men and others affected thereby may 
know what the administrative officers think the statutes intend. There 
is no procedure at the present time available to secure advance 
opinions though I understand from the newspapers that the Bureau 
of Internal Revenue is toying with the idea of asking Congress to 
grant such authority for use in internal revenue cases. However, 
advance opinions applicable to specific cases and implementing rules 
and regulations applicable to all similar cases are not to be compared 
as instruments for the administration of the law without any rea
sonable basis for charges—whether just or unjust—of politics and 
favoritisms.

Moreover, as in the Securities and Exchange Act, no action taken 
in good faith in accordance with a government regulation prior to its 
rescission or declared invalidity should be called in question. As it is 
now, except in the Securities and Exchange Act, a regulation is not 
worth the paper it is printed on for the protection of the individual 
acting in accordance therewith in event that regulation should be held 
to be invalid. The reopening and readjustment of controversies in 
accordance with subsequent regulations or declared rules results in a 
vast amount of work and not infrequently to considerable injustice. 
Adding to the evils of this constant state of uncertainty in some classes 
of cases is the further evil that in many other instances a regulation 
can not be gotten before a court to determine whether it is legal or 
illegal, there being no jurisdiction in the courts to hear that particular 
class of controversies.

A proper system of review of regulations before they are issued will 
eliminate some errors and a system of judicial review of the regula
tions in one of the courts exercising legislative power, such as the 
Court of Claims, would reach the invalid regulations before an indi
vidual had to take action thereunder if that individual believed the 
regulation to be in excess of constitutional and statutory authority. 
We have proposed just such a method of review. Speaking to the 
point of implementation of statutes by means of regulations and the 
right to a judicial review thereof in the nature of a declaratory judg
ment, Honorable Walter S. Fenton, a member of the Board of Gov
ernors of the American Bar Association, representing the second



circuit which includes New York State and Vermont, said on the floor 
of the House of Delegates in Kansas City that:

“It seems to me that it would be a shame to lose the benefit of what 
is contained in the first two subdivisions (of Resolution No. V relating 
to implementation of statutes and judicial reviews thereof.)” 67

He also said that he could not understand how any possible contro
versy could arise with respect to this aspect of the matter and his 
motion for its adoption was overwhelmingly approved by the House 
of Delegates. However, it must be admitted that while in some state 
courts we have constitutional authority for them to render advisory 
opinions as to the constitutionality of statutes and while the federal 
district courts have statutory authority to render declaratory judg
ments, such authority in either the Court of Claims or the United 
States Court of Appeals for the District of Columbia to review regu
lations to see whether they are in accordance with the Constitution 
and statutes has met with opposition as again any such requirement 
demands a high order of training and would indisputably fix the 
responsibility on Government employees responsible for drafting the 
regulations. Again I insist that such an end is not only desirable but 
is necessary.

If regulations be issued by a head of department or independent 
establishment as drafted and approved by subordinates and these regu
lations are declared invalid by the reviewing authority in too many 
instances, the head of that department or the Congress will want to 
know why so many mistakes are being made. This will cause the officer 
or employee responsible for the regulations to answer to his head of 
department or to a committee of Congress and it is a safe guess that 
such officer or employee will be seeking new fields of endeavor if he 
errs in too many instances.

The only thing new in this proposal is that the aggrieved citizen 
shall be protected if he acts in good faith in accordance with a regula
tion and that he shall have an immediate right of review of an imple
menting rule or regulation. He now has such a right of review in 
some cases on the merit of the controversy which is not likely to get 
before an appellate court for three to ten years after the regulation 
has been issued and when the employee responsible therefor has 
probably died, retired, or resigned. So far as I know, no employee 
of the Government has ever been disciplined for failure to properly 
draft a rule or regulation even though it may cost the claimant and 
the United States thousands of dollars to get the matter before an 
appellate court and the regulation held invalid as in excess of statutory

67 See report of the proceedings in summarized form in (1937) 23 A. B. A. J. 
848, 850. It is to be hoped that all of those interested will read the proceedings in 
the House of Delegates on this report when they have been published in (1936) 62 
62 A. B. A. Rep .
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authority. Of course, we can not continue to conduct such a complex 
government on such a hit or miss or trial and error system and this 
was recognized in the Securities and Exchange Act.68

The argument in opposition is that all existing regulations should 
be exempted from such a requirement. That argument is without 
merit because nearly all of the existing regulations have been issued 
without notice and an opportunity for interested parties to be heard. 
A few tax and customs regulations were issued after attorneys had 
been granted an opportunity to be heard, but they were not interested 
parties. They were individuals without any concrete case or if they 
had a concrete case, it may or may not be that their clients objected 
to or approved the particular regulation. The small volume of litiga
tion arising out of the conduct of the Securities and Exchange Act is 
an eloquent testimonial to the soundness of its regulation making 
procedure.

Again, there is much deadwood in these regulations which have 
been issued from time to time since the foundation of the Government 
and carried forward from one volume of regulations to another. All 
of that deadwood needs to be cleared out and a start made anew. The 
Department of Justice, the legal branch of the administrative depart
ment, should have an opportunity to review the regulations to see 
whether they are in accord with the law so far as the adjudicated 
cases may disclose. Useless and unnecessary litigation should not 
arise.

It has been suggested that this is an alien system. That, apparently, 
we should continue to rely upon the trial and error method of taking 
a case to court to see whether a regulation is in accordance with law. 
Sufficient answer to this is that the existing system does not work and 
that improvements can and should be made is demonstrated by the 
few instances in our federal government I have cited where a con
trary procedure has been followed.69 Also, business organizations are

68 See 1937 Annual Report of the Special Committee on Administrative Law 
and the very excellent report of the President’s Committee on Administrative 
Management entitled The Exercise of Rule-Making Power and the Preparation of 
Proposed Legislative Measures by Administrative Departments (1937) ; see also 
Hearings on S-2700, 75th Cong. (1937).

68 See opinion dated December 27, 1937, of the United States Court of Appeals 
for the District of Columbia in Heitmeyer v. Fed. Commun. Comm., wherein 
Judge Justin Miller, formerly Chairman of the Committee on Administrative Law 
of the Federal Bar Association, writing for the court said: “In answering this 
question we look for some measure of financial qualification to guide us. We are 
referred to no rule or regulation of the Commission suggesting such a rigid
standard. On such an important question we think the public is entitled to have 
the statute implemented by a regulation setting out clearly and concisely just 
what the Commission regards as the minimum standard of financial ability. Evi
dently Congress had the same intent because the statute provides that all ‘appli
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almost unanimously opposed to any such expensive and long drawn 
out procedure as is the trial and error method of finding out what the 
law means.

I have been unable to bring to your attention the comparative law 
in this field but I wish to invite your attention thereto. I feel that the 
plan outlined in the 1937 annual report of the Special Committee on 
Administrative Law offers the only inexpensive and practical plan 
which appears available to bring the administration of administrative 
justice near to the homes of the individuals who may be involved. 
This may be done, as proposed, by a decentralization into the states of 
the boards for determining administrative controversies; by a dis
persal of appeals among the ten Circuit Courts of Appeal and the 
United States Court of Appeals for the District of Columbia and by a 
procedure so simple and direct in its application to inefficiency in the 
federal administrative service that much may be accomplished for 
individual right and justice while remaining so flexible that the Con
gress, the President, and the official head of the particular agency 
may readily detect inefficiency in the administrative personnel.
cations shall set forth such facts as the Commission by regulation may prescribe 
as to . . .  . financial, technical and other qualifications' of the applicant.” (Italics 
supplied).

This is simply another case where a department or bureau has been authorized 
to issue implementing rules and regulations but has failed to do so and insists on 
deciding every case as it arises without any predetermined rule.



THE NATURE AND EXERCISE OF LEGISLATIVE POWER: 
A PHASE OF THE AMERICAN DOCTRINE 

OF THE SEPARATION OF POWERS

HEN THE UNITED STATES SUPREME COURT handed
down its decision in the Ryan case 1 it affirmed an old dogma 

while embarking on a new course of action. For the first time in the 
history of the nation, the Court, in applying an often repeated caution, 
declared a federal law unconstitutional as a delegation of legislative 
power to the president.* 1 2 3 In the Schechter case 3 decided a few months 
later the Court reaffirmed its stand in both theory and practice. Coun
sel may be expected to present this constitutional limitation to the 
Court with greater vigor,4 * for cases involving the separation of powers

* A. B., Muskingum College (1924), LL. B., Ohio State University School 
of Law (1927), Ph. D., Brookings Graduate School of Economics and Political 
Science (1930). Member of the Ohio Bar. Author of: The Movement for the 
Revision of the California Constitution (1931), 25 A m . P ol. Sci. Rev. 337; A New 
Method of Selecting Judges in California (1935), 29 A m . P ol. Sci. Rev. 472 and 
other notes and reviews in political science and legal periodicals. Asst. Prof. 
Political Science, U. of Calif. 1937.

1 Panama Refining Co. v. Ryan, 293 U. S. 388 (1935). Hughes gave the opinion 
of the Court. Cardozo gave a dissenting opinion.

2 Harris, Constitutional L aw : Delegation of Legislative Power (1936) 24 Calif . 
L. Rev. 185. Note (1935) 48 H arv. L. Rev. 799, n. 11. “One searches the 
books in vain to find a clear-cut Supreme Court decision which negates the scope 
of discretion in any particular case.” Comer, Legislative F unctions of N ational 
Administrative Authorities (1927) 122. See also Hart, The President and the 
Federal Administration, in Governmental Administration (1935) 49, n. 3.

3 Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935). Hughes gave 
the opinion of the Court. Justice Cardozo (Stone concurring) gave a concurring 
opinion. Also Carter v. Carter Coal Co., 299 U. S. 495 (1936).

4 On November 19, 1936 the case of United States v. Curtiss-Wright, 299 U. S. 
304 (1936), was argued before the United States Supreme Court. In this case 
the validity of an executive proclamation, issued under a joint resolution of Con
gress, restricting the shipment of materials of war to the powers envolved in 
the Chaco difficulty was questioned. Mr. George Z. Medalie contended that this 
resolution was invalid in four respects. “ ‘ First,’ he argued, ‘ its going into opera
tion is made dependent upon the President’s determination whether it will act to 
bring about peace in the Chaco; second, its going into operation is conditioned upon 
the “ President’s uncontrolled discretion”; third, delegation of Presidential power 
to repeal the resolution is “ coordinate with that of the Congress itself,” and 
fourth, the President is “ guided by no rule or standard ” whatsoever.

“ ‘ In each of these respects the resolution attempts to delegate to the Executive 
a function which must, under the Constitution, be exercised by itself,’ he insisted.

“ ‘ The joint resolution, considered as a whole, amounts to an almost abdication 
of the essential functions of Congress.’ ” New York Times, November 20, 1936.

Charles A iken  *
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are certain to arise.5 The fact that the old theory has taken on such 
unmistakable life suggests a re-examination of both its foundations 
and development.

This study takes us back into the great formative period of the Su
preme Court when Marshall was Chief Justice. This early jurist in 
preparing the opinion of the Court in the case of Wayman v. South
ard 6 examined the three departments of state. He was particularly 
puzzled by the legislative power. What was its nature, what did it in
clude, and how must it be exercised? A reference to precedent might 
have told him something, but it was not Marshall’s practice to depend 
on the earlier decisions of the Court.6 7 A statement of fact was needed, 
and Chief Justice Marshall found it difficult to write an accurate de
scription of this power.8 What he finally wrote as the opinion of the 
Court contains little of the assurance that is commonly found in his 
opinions. Legislative power, he said, might be divided into two classes. 
First, there was that class of legislative powers that was “ strictly and

6 A memorandum attacking the constitutionality of the President’s plan for re
organizing the federal judiciary was circulated by the American Bar Association 
in May, 1937. One of the grounds of attack was based on the separation of powers. 
New York Times, May 18, 1937.

6 10 Wheat. 1 (U. S. 1825).
' In Cooper v. Telfair, 4 Dali. 14, 18 (U. S. 1800), Justice Chase said, “ The 

great principles contained in the constitution are not to be regarded as rules 
to fetter and control; but as matter merely declaratory and directory: for even 
in the constitution itself, we may trace repeated departures from the theoretical 
doctrine, that the legislative, executive and judicial powers should be kept separate 
and distinct.” In the same case Justice Patterson stated, Id. at p. 19, “ I consider 
it a sound political proposition, that wherever the legislative power of a govern
ment is undefined, it includes the judicial and executive attributes.” See also the 
opinions of these same justices in the case of Calder v. Bull, 3 Dali. 386 (U. S. 
1798). In Martin v. Hunter’s Lessee, 1 Wheat. 304, 329 (U. S. 1816) Justice Story 
did little more than repeat the words of the Constitution when he said, “ The object 
of the constitution was to establish three great departments of government: the 
legislative, the executive and the judicial departments. The first was to pass laws, 
the second, to approve and execute them, and the third, to expound and enforce 
them.”

8 The difficulty that Marshall encountered is bound up in the fact that the doc
trine of the separation of powers was conceived as a political doctrine and he was 
confronted with the task of translating it into a rule enforceable by the courts. 
“ Due process of law, and the equal protection of the laws, as well as the separation 
of powers, are political concepts, and it is the undertaking to deal with political 
language as if it were legal that sets its stamp upon the entire structure of 
American constitutional law.” F reund, Legislative Regulation (1932) 165. 
“ This so-called distributing clause, which appears in most of our state constitu
tions, is to be inferred also in the federal Constitution, where the political theory 
known as the separation of powers becomes through judicial decision a rule of law.” 
Powell, Separation of Powers: Administrative Exercise of Legislative and Judicial 
Power (1912) 27 P ol. Sci. Q., 215.
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exclusively ” legislative, powers that the legislature must exercise for 
itself. The other class included all the rest of the powers by nature 
legislative, powers which the legislature may delegate to others. That 
the description given lacked much in precision was indicated by the 
Chief Justice. “ The line,” he said, referring to the line which sepa
rates these two types of legislative powers, “ has not been exactly 
drawn.” “ There is some difficulty in discerning the exact limits ” of 
the power of the legislature to delegate its own power “ and the precise 
boundary of this power is a subject of delicate and difficult inquiry, 
into which a court will not enter unnecessarily.” 8 * At the time of the 
decision of this case the effect of the industrial revolution on govern
mental action was so slight that there was not yet felt a great need 
for delegated legislation. But an idea was expressed in this case that 
might be of great assistance to the Court half a century or more later 
when the problems connected with administrative legislation had be
come more acute.10

Since the time of Chief Justice Marshall the Supreme Court has 
continued an examination of the legislative power, the inquiry having 
lost its difficult and delicate character. Marshall’s distinction between 
two types of legislative power was soon forgotten, and the Court on 
numerous occasions re-defined legislation according to its changing 
standards. No definite and clearly accepted definition developed. The 
classical interpretation went little farther than affirming that there 
was a legislative power existing as one of the three powers of state.

In 1838 Justice Thompson stated with some emphasis that the legis
lature might delegate powers.11 The case in which this statement was 
made was one upholding the right of Congress to direct the adminis
trative activities of one of the national departments. While assuming 
that any power the legislature might exercise for itself is a legislative 
power, the Court accepted the proposition that there is a separation of 
powers into three divisions. That, he said, was a theory of the Consti
tution. But the separation goes only to the specific things mentioned 
in the Constitution, beyond which “ all are subject to the control of 
the law.” “ But it would be an alarming doctrine,” exclaimed the Jus
tice, “ that Congress cannot impose upon any executive officer any duty 
they may think proper.” 12

8 Fifteen years before, in the case of Fletcher v. Peck, 6 Cranch 87 (U. S. 1810),
Marshall had said: “ How far the power of giving the law may involve every 
other power, in cases where the Constitution is silent, has never been, and perhaps 
never can be, definitely stated.”

10 See page 622, infra.
11 Kendall v. United States, 12 Pet. 524. (U. S. 1838). Chief Justice Taney and 

Justices Barbour and Catron each gave dissenting opinions.
12 The restriction on legislative power embodied in the doctrine of the separation 

of powers and its corollary, a prohibition against delegation, being at the outset
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During its October Term, 1880, the Supreme Court handed down a 
decision that has been accepted as a leading case in interpreting the 
separation of powers: Kilboum  v. Thompson.1* The importance that 
has been attached to it compels us to examine what the Court had to 
say. The question to be decided was, does legislative power include the 
right to punish for contempt of the legislature? In writing the answer 
the Court examined the three powers of government and found in the 
separation of powers “ one of the chief merits of the American system 
of written constitutional law.” According to the American scheme 
there are three departments, each created to exercise independent 
powers. For the successful working of the system, officials exercising 
power in one branch of government must confine their functioning to 
the one corresponding power alone; in other words, to the “ functions 
appropriate ” to that department. But how may one know what are 
the “ functions appropriate” to a particular branch of government? 
Why, the Justice said, “ the perfection of the system requires that the 
lines which separate and divide these departments shall be broadly 
and clearly defined.” Recent cases and text writers have cited this 
statement in support of a strict interpretation of the separation of 
powers. The view that officials shall exercise functions appropriate to 
their offices, an exceedingly ambiguous statement, might, properly in
terpreted, be accepted by many authorities. But should all agree with *
largely political, popular feeling about the power and its position in the govern
mental scheme may be of interest. Early state constitutions, reflecting a distrust 
of the workings of a strong executive, placed a relatively large amount of power 
in the hands of the legislature. F inley  and Sanderson, T he  A merican E xecu
tive and E xecutive Methods (1908) 43; Corwin , T he Tw ilight of the  Supreme 
Court (1934) 142. The English and continental idea of the executive or Crown as 
the residual power was accepted neither by the states nor by the Federal Govern
ment. F reund, Legislative Regulation (1932) 21. Distrust of legislative power 
soon developed in some quarters. “ The evils which were experienced from what was 
termed an excess of democracy or the dangers of the leveling spirit, and the turmoil 
held to be due to the turbulence and follies of popular rule, inclined the conservative 
leaders of political thought to favor carefully defined limitations on the legisla
tive power. There were wide differences of opinion as to the proper corrective, 
but as to the necessity of restrictions there was general agreement among promi
nent statesmen of the time.” H aines, T he A merican Doctrine of J udicial Su
premacy (1932) 209 . See also T he F ederalist (Ford, ed. 1898) 327-8, 837, 478 
and 489-90. While expressing his own fear of the legislative power, Story expresses 
the interpretation of the law of his time. “ The bounds of the executive authority 
are easily marked out and defined. It reaches few objects, and those are known. 
. . . On the other hand, the legislative power, except in the very few cases of con
stitutional prohibition, is unlimited. It is forever varying its means and its ends.” 
I Story, Commentaries on the  Constitution of the  U nited States (5th ed. 
1891) § 534. For a partial dissent from this view see United States v. Curtiss- 
Wright, 299 U. S. 304 (1936). Sutherland gave the opinion of the Court. Mc- 
Reynolds dissented.

18103 U. S. 168 (1880). Justice Miller gave the opinion of the Court.
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the Court that there are “ powers appropriate ” to the various de
partments, nothing is gained unless some test is set up by which to 
resolve possible cases of doubt, a test that in the future will prove a 
guide in determining the true nature of the legislative power. The 
Court in the instant case gives us no test, just an admonition. The 
lines separating the departments shall be drawn broadly, and at the 
same time clearly, a simple task with pencil and paper but not such a 
simple task in dividing powers of government.14 *

More than fifty years after the deciding of Kilbourn v. Thompson, 
Chief Justice Taft read the opinion of the Court in the case of Myers 
v. United States.16 He presented an elaborate and interesting analysis 
of the executive power. The case is of special interest here as in it the 
Court defined the boundaries of the executive and legislative powers. 
The matter before the Court concerned the power of the legislature, 
the federal Senate, to participate in the removal of administrators 
from office. The particular officer in question had been a first class 
postmaster. Congress, in creating the office, had stipulated how re
movals should be made, providing that the senate might participate in 
such action. The matter was unquestionably one close to the heart of 
the Chief Justice. Thoughts of the historic conflict between president 
and senate, and more particularly of that conflict that had taken place 
during those years when the then Chief Justice was president, must 
have guided Chief Justice Taft in the careful and elaborate survey 
that he made.

Contrary to the provisions of a federal law a president had removed 
a postmaster, acting without the consent of the senate. Could Con
gress require that the president obtain the consent of the upper house 
in making a removal ? The answer was made to depend on where the 
line dividing the executive and legislative power should be drawn. By 
a Court divided six to three it was held that the power of removal was 
an executive power. So exclusively was it an executive power that 
only in a restricted class of cases could the legislature establish re
strictions of any nature on removals, and in no case could the legisla

14 Possibly the Justice had these words of Story in mind: “ Having separated 
the three great departments by a broad line from each other, the difficult task 
remains to provide some practical means for the security of each against the medi
tated or occasional invasions of the others.” I Commentaries on the  Constitu
tion of the  U nited States (5th ed. 1891) 397.

Some years before the decision of Kilbourn v. Thompson, Miller spoke for the 
Court in Loan Association v. Topeka, 20 Wall. 655 (U. S. 1874). Limitations on 
the legislative power were examined by the Court. Those discovered were not so 
much embodied in a theoretical doctrine of the separation of powers as they were 
found contained in certain supposed principles of natural justice, limitations 
“ which grow out of the essential nature of all free governments.”

16 272 U. S. 52 (1926). Holmes, McReynolds, and Brandeis each gave dissenting 
opinions.
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ture, or any part of it, participate in the actual process of removing 
members of the executive.16 17 18 The Court in this instance viewed the 
limits of the legislative power in a new light.17 In Kendall v. United 
States,18 referred to above, a distinction was made between the execu
tion of administrative powers and the execution of political powers. 
The latter were to be exercised under the direction of the president. 
As to the former, the Court in 1838 presented a view commonly ac
cepted in an earlier period of our national life. The president, said 
Justice Thompson in that case, controls those officials exercising 
powers political in character and exercises exclusive control over those 
whose offices are created by the Constitution. “ But,” he continued, 
“ it by no means follows that every officer in every branch of that de
partment is under the exclusive direction of the president.” Except 
where restrained by the Constitution, Congress can impose any duty 
on administrative officials, “ and in such cases, the duty and responsi
bility grow out of and are subject to the control of the law, and not 
to the direction of the president.”

To the Court in the Myers case such reasoning was untenable. If 
any power might be considered unlimited it was the executive power, 
not that of the legislature as may formerly have been supposed. The 
executive power was the residual power, Chief Justice Marshall to 
the contrary notwithstanding.19 Congress was given the power to act 
on certain specified subjects; to the executive was assigned the general 
power and duty of seeing that the laws were executed.20 As a practi
cal aid in executing the laws, the chief executive must have exclusive

16 Excepting, of course, the legislature’s constitutional power of impeachment.
17 “ There can be no question but this holding marks a new departure in the 

construction of this provision of the constitution, and that it opens up at least 
the possibility of declaring that other and still more important specific execu
tive powers are vested in the President.” W illoughby, III T he Constitutional 
Law of the  U nited States (2nd ed. 1929) 1474.

78 12 Pet. 524 (U. S. 1828). See page 608, supra.
19 “ The English theory that the residuary powers of government are vested in 

the Crown finds no counterpart in our public law.” Powell, Separation of Powers: 
Administrative Exercise of Legislative and Judicial Power (1912) 27 P ol. Sci. 
Q. 215. “ The legislative powers under the American state constitutions are gen
eral. Like the parliamentary power they have a legal omnipotence, subject only 
to the limitations and exceptions defined by the Constitution of the state and of 
the United States. But the executive and judicial powers are granted and enumer
ated. They are not general in the sense in which the legislative powers are general.” 
F inley  and Sanderson, T he A merican E xecutive and E xecutive Methods 
(1908) 16. Compare, Taft, Our Ch ie f  Magistrate and H is  P owers (1916) 56-57. 
See n. 12, supra.

20 As the Court read its Constitution it saw the general grant to the executive 
strengthened by “ specific terms where emphasis is appropriate, and limited by 
direct expression where limitation is needed.” Then, said the Court, the fact that 
“ no express limit is placed upon the power of removal by the executive, is a con
vincing indication that none was intended.”
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power of removing all officers of his branch of the government whether 
their duties were political or administrative.21 There is, said the Court, 
no more than an apparent inconsistency in the view that the legisla
ture may participate in appointments but not in removals. To find 
the rational basis of this limit on the legislature’s power, it is neces
sary to examine the executive power. And from this study of the ex
ecutive the Court found that the power of removal was itself funda
mentally different from the power of appointment, the former being 
purely of an executive character, essential to the president’s consti
tutional duty of enforcing the law. Thus the basis of the fact that 
“ the power to prevent the removal of an officer . . .  is different from 
the authority to consent to or reject his appointment ” is found in 
that great residue from which so much constitutional interpretation 
is drawn, experience.

The case of Myers v. United States did not resolve all doubts on the 
nature of the executive and legislative powers.22 In 1927 the Court was 
again compelled to draw the line separating these two powers. The 
Philippine government enacted certain laws creating several cor
porations for the carrying on of specified businesses.

It was provided that the government might own stock in these cor
21 In the oral arguments preceding the decision of the Court in the case at hand, 

the Solicitor General, Mr. Beck, argued that the law was unconstitutional as a 
usurpation of the power of the executive by the legislature. He contended that if 
this law be constitutional, then a law vesting the legislature, or either branch of 
it, with complete power of removal unaided by the president would be equally 
constitutional. “And if that is so you might as well put out a sign ‘ To let ’ at 
the White House, because the President would become functus officio. His great 
power would be diminished to a shadow.

“ Mr. Justice McReynolds. I would not say that. Congress could cut off every 
civilian employee of the government by cutting off his salary.

“ Mr. Beck. Certainly.
“ Mr. Justice McReynolds. Congress could absolutely stop the wheels of Govern

ment from turning if it wanted to; so I do not see why you are drawing a picture 
like that. Suppose Congress would say tomorrow, ‘ We will not appropriate a 
dollar for the support of the Government it could do that, could it not?

“ Mr. Beck. That would be by virtue of an express constitutional grant which 
gives Congress the power to appropriate money.

“ Mr. Justice McReynolds. (interposing) But it would stop the Government?
“ Mr. Beck. Undoubtedly. Congress has the power to stop the Government, if 

it sought to work a revolution by bringing the Government to a standstill.
“ Mr. Justice McReynolds. So I do not see that it will help us very much for 

you to say that it would stop the Government if the President had not the power 
to remove officers.” Se n . Doc. N o. 174, 69th Cong., 2nd Sess. (1927) 188.

22 Certain dicta of the Myers case was overruled in the case of Humphrey’s 
Executor v. United States, 295 U. S. 602 (1935). Justice Sutherland spoke for 
the Court. In this decision the President was denied the unqualified power of 
removing a member of an administrative tribunal exercising quasi-legislative 
and quasi-judicial functions.
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porations. The laws of the territory, as they came before the Supreme 
Court, provided that the stock in the corporations owned by the gov
ernment should be voted by a board composed of the Governor-General, 
the President of the Senate, and the Speaker of the House. In 1926 
the Governor-General objected to this plan, claiming that the legisla
ture was usurping an executive function in providing that two of its 
representatives should act on a voting board with the power to out
vote the one representative of the executive. Is the power here in
volved a legislative power? The Supreme Court in this case divided 
as it did in the Myers case. In the case of Springer v. Philippine Is
lands,23 brought to test the validity of these acts, Justice Sutherland 
spoke for the Court.

Early in its opinion the Court decided that the general principles of 
the Constitution of the United States apply to the Philippine Islands; 
thus the rules to be formulated or discovered were rules applicable to 
the United States and not confined to one very limited jurisdiction.24 25 
Prior determinations of the Supreme Court must be controlling. And 
while the volumes of the decided cases of the United States Supreme 
Court contained no exact precedent, still there was much to be found 
in them dealing with the nature of the legislative and executive powers.

That there is a doctrine of the separation of powers implicit in our 
system of constitutional law, even where not established in so many 
words, the Court found to be true, on a reference to Kilbourn v. 
Thompson 23 According to this theory it is beyond the power of the 
legislature to exercise “ either executive or judicial power.” There
fore if the voting of the government-owned stock is a function of the 
executive or judicial power, the legislature may not participate in the 
act of voting. The duties of voting the stock in the corporations are 
clearly not of legislative character; it is “ still more clear ” that they 
are not judicial. “ The fact that they do not fall within the authority 
of either of these two constitutes logical ground for concluding that 
they do fall within that of the remaining one of the three among 
which the powers of government are divided.” And on the basis of 
this reasoning Justice Sutherland concluded that the duties in ques
tion were of such an executive character that the legislature might not

23 277 U. S. 189 (1928). Holmes (Brandeis concurring) gave a dissenting opin
ion. McReynolds gave a dissenting opinion.

24 McReynolds, in dissenting, stated it to be his opinion that the conditions exist
ing in the jurisdiction where the case arose were such as to require the application 
of doctrines peculiar to that jurisdiction.

25 103 U. S. 168 (1880). See page 609, supra. “ While no express enunciation of 
the Montesquieu-Blackstone principle was incorporated in the national constitution, 
the separation therein of legislative, executive, and judicial provisions into three 
independent articles is evidence that the idea was kept well in mind.” Munro, 
T he Government of the  U nited States (1936) 66.
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participate in their exercise. On this assumption the Court based its 
case.26 Could one go with the Court to this point one would be com
pelled to follow it in most of the remainder of the opinion. This 
formula for the resolving of all doubtful questions involving the sepa
ration of powers was the foundation on which the constructive argu
ment was built.

The court was compelled to hurtle one obstacle that refused to be 
moved by such rhetoric. The control of the Smithsonian Institution 
was vested in legislative officials. The Court’s device could not be 
applied here with safety, so the Court looked for a distinguishing ele
ment, and found it. The two situations, it stated, are not parallel. The 
Smithsonian Institution, unlike the Philippine corporations, is a non
stock corporation. So of course the law of this case would apply to 
the one and not to the other! Some distinction had to be made, for to 
touch the Smithsonian Institution, said Justice Holmes in his dissent
ing opinion, “ would be to lay hands on the Ark of the Covenant.”

The dissent might complain that “ the great ordinances of the Con
stitution do not establish and divide fields of black and white.” And 
by the citation of authority it might continue by showing that even the 
most clearly defined powers “ are found to terminate in a penumbra 
shading gradually from one extreme to the other.” 27 But the majority 
would have none of it.

The Court’s device, as indicated above, was the foundation stone on 
which its edifice was builded. It might be employed to settle any doubt
ful case involving the separation of powers. As the authority of this 
statement seems not to have been specifically questioned by the Court, 
it is presumably controlling today. Thus, in a case involving a doubt
ful function, one need but examine it. Does the examination indicate 
that it falls within power number one? If so, that ends the matter. If 
not, does it fall within power number two? If the reply be yes, there 
it belongs; if it be no, then it resides in power number three. That so 
simple a formula might be devised only after more than a century 
and a quarter of patient study is surprising. No longer need the 
Court feel as Chief Justice Marshall felt, that an examination into the 
scope of the legislative power “ is a subject of delicate and difficult 
inquiry, into which a court will not unnecessarily enter.” 28 And unless

26 The Court here felt that it was not the originator of the device used. Suther
land referred to the Myers case, where Taft said: “ It was argued that the natural 
meaning of the term ‘ executive power ’ granted the President included the appoint
ment and removal of executive subordinates. If such appointments and removals 
were not an exercise of the executive power, what were they? They certainly were 
not the exercise of the legislative or judicial power in government as usually 
understood.” 272 U. S. 52, 117 (1926).

27 Quotations are from the dissenting opinion of Justice Holmes.
28 Wayman v. Southard, 10 Wheat. 1 (U. S. 1825).
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we heed the warning of the dissenting Justice, who applied the formula 
to the case at hand and arrived at a result different from that reached 
by the Court, we may rest secure in the belief that finally the Supreme 
Court has arrived at one absolute in constitutional interpretation.29

In the formula propounded by the Court, three assumptions stand 
out. One is that all governmental powers are three: legislative, execu
tive, and judicial.30 The second is that no individual governmental 
function falls into more than one class of powers, but each is by nature 
only legislative, executive, or judicial. The third is that the exact na
ture and classification of any function may be discovered upon a simple 
examination of the function. That some doubt was felt by certain 
members of the Court as to the validity of this interpretation of con
stitutional principles has been indicated. Justice Holmes, from his 
study of constitutional principles and the organization of government, 
found the law of the case to be in conflict both with the facts and with 
prior cases as well. In his opinion Justice Holmes referred to many 
prior adjudications of the Court that had permitted the exercise of 
legislative power,31 by others than the legislature. The cases cited by 
him were not those referred to by the Court, nor have we as yet ex
amined them.

In early American theory, and in practice as well, the executive 
power was viewed as being of less extent and importance than the 
power of the legislature.32 Practical considerations guide the devel
opment of theory as well as control practice, and in those days there 
seemed to be good reasons why a powerful executive might not be 
trusted and yet faith might well be lodged in the representatives of 
the people. While such ideas were prevalent the Supreme Court saw 
the power of the legislature to be broader than the powers of execu
tion and adjudication, in the relatively few decisions that were given 
on the subject. In recent times, as has been seen, the principle has 
been established that the legislature may not exercise executive or 
judicial powers, nor permit its powers to be exercised by either of

29 Holmes said: “ It is said that the functions of the Board of Control are not 
legislative or judicial and therefore they must be executive. I should rather say 
that they plainly are no part of the executive functions of the Government but 
rather fall into the indiscriminate residue of matters within legislative control.”

30 Constitutional authorities have differed on the number of functions of gov
ernment. One school of thought stands for the doctrine that there are but two 
governmental functions. See authorities cited by McF arland, J udicial Control 
of th e  F ederal Trade Commission  and th e  I nterstate Commerce Commission 
(1933) 5, n. 1. W. F. Willoughby argues for the recognition of five divisions. 
Principles of Legislative Organization and Administration (1934) c. 2.

31 Said the dissenting Justice, at p. 209: “ To make a rule of conduct applicable 
to an individual who but for such action would be free from it is to legislate.”

32 See notes 12 and 19 supra.



616 The Georgetown Law Journal [Vol. 26

the other departments. But what has become of the statement of Chief 
Justice Marshall that certain legislative powers might be delegated,33 
and that of Justice Thompson informing us that “ it would be an alarm
ing doctrine that Congress cannot impose upon any executive officer 
any duty they may think proper ” ? 34 The Springer case has never 
been definitely overruled. Are we to believe that it has settled the 
matter and that from now on all law-making functions must be exer
cised by the formal legislature? While the R yan35 and the Schechter 36 
cases invalidated certain delegations of power to the executive, a num
ber of Supreme Court decisions were there considered that we have 
not yet examined.

In spite of the rhetoric of judges and the none too careful state
ments of some writers, delegation of power by Congress is scarcely 
less old than the nation itself. A functioning machine could not be 
created “ over night ” by a new and inexperienced Congress. Thus it 
is not surprising to discover extensive delegations of rule-making 
power in the first year of our national existence.37 The men assembled 
in Congress were there to do a certain piece of work—essential con
stitutional theory could wait for its development, and wait it did. Once

33 Wayman v. Southard, 10 Wheat. 1 (U. S. 1880).
3< Kendall v. U. S., 12 Pet. 524 (U. S. 1838).
35 Panama Refining Co. v. Ryan, 293 U. S. 388 (1935).
36 Schechter Poultry Corp v. United States, 295 U. S. 495 (1935).
37 “ Moreover, as regards home policy also those times were not like ours. Con

gress was somewhat awkward in exercising its untried powers, and its machinery 
was new, and without that fine adjustment which has since made it perfect of its 
kind. Not having as yet learned the art of governing itself to the best advantage, 
and being without that facility of legislation which it afterwards acquired, the 
Legislature was glad to get guidance and suggestions of policy from the Executive.

“ But this state of things did not last long. Congress was very quick and apt in 
learning what it could do and in getting into thoroughly good trim to do it. It 
very early divided itself into standing committees which it equipped with very 
oomprehensive and thorough-going privileges of legislative initiative and control, 
and set itself through these to administer the government.” W ilson , Congres
sional Government (3rd ed. 1885) 44.

See the detailed study of this subject in Comer, Legislative F unctions of N a
tional Administrative Authorities (1927) particularly Chapter 3, The History 
of Administrative Legislation. Also, Walker, Law Making in  th e  U nited States 
(1934) 453, 454. The recent case of United States v. Curtiss-Wright, 299 U. S. 304 
(1936), views the legislative powers of the president in a new light. Speaking for 
the Court in this case, Sutherland finds that the constitutional limitation that pro
hibits the president from exercising legislative powers does not apply to his control 
of international affairs. “ The broad statement that the federal government can 
exercise no powers except those specifically enumerated in the Constitution, and 
such implied powers as are necessary and proper to carry into effect the enumerated 
powers, is categorically true only in respect to our internal affairs.” See Riesenfeld, 
The Power of the President and Congress in International Relations (1937) 25 
Calif . L. Rev. 643.
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the machine was functioning reasonably well, the relative significance 
of delegated legislation was lessened, except for the limited field touch
ing on foreign affairs.

As the post civil war period advanced Congress is again to be seen 
delegating more and more power to the executive.38 The industrial 
revolution had made itself felt and new needs demanding governmental 
action had become apparent. A need was arising for specially trained 
officials, the monopoly of the layman was passing. Here we come to 
another significant case, that of Field v. Clark.39

At one point in his opinion Justice Harlan, speaking for the Court 
in that case, said: “ That Congress cannot delegate legislative power 
to the President is a principle universally recognized as vital to the 
integrity and maintenance of the system of government ordained by 
the Constitution. The Act of October 1, 1890 . . .  is not inconsistent 
with that principle. It does not, in any real sense, invest the President 
with the power of legislation.” There is nothing in these words of 
the Justice with which the majority of the Court of 1928 could take 
exception. But even Supreme Court Justices must be judged by what 
they do.

Field v. Clark involved an act of Congress giving the president the 
power to suspend, by proclamation, certain sections of the tariff act, 
the aim being to make it possible for this country to enter reciprocal 
agreements with other countries for the free introduction of enumer
ated articles produced abroad in return for concessions received from 
the particular foreign countries. The act provided that the certain 
articles should be admitted duty free but gave the president the power 
to suspend this section of the act with respect to individual importing 
countries. The statute authorized the president to so act when he 
“ shall be satisfied that the government of any country producing and 
exporting ” the enumerated articles “ imposes duties or other exac
tions upon agricultural or other products of the United States, which

38 “ By 1887, reversion to the eighteenth century practice of delegating freer, 
looser power was in evidence.” Comer, Legislative F unctions of N ational 
Administrative Authorities (1927) 73. See H ain es , T he A merican Doctrine 
of J udicial Supremacy (1932) 408, 409. For the effect of the same tendency in 
the states, see F inley  and Sanderson, T he A merican E xecutive and E xecutive 
Methods (1908) 44, 45.

“ In this country we preserve the three branches distinct. . . . And each depart
ment is of equal dignity; although at one period there was a certain amount of 
public complaint that Congress was usurping more power than belongs to it, and 
recently that power was being usurped by the President. . . .” Stim son , P opular 
Law-making (1910) 22.

39 143 U. S. 649 (1892). Harlan wrote the opinion. Lamar (Fuller concurring) 
filed a separate opinion concurring with the decision. The argument of the case 
covered a part of three days. Solicitor-General W. H. Taft was on the brief for 
the government.
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in view of the free introduction of ” the said enumerated articles “ he 
may deem to be reciprocally unequal and unreasonable.” The suspen
sion was to last until the president changed it, and he was to change 
it as soon as he should “ deem just.” This, according to the Court, “ in 
no real sense ” gives the president law-making power.

Before the Court could see legislative power given to the president 
it would have to see some discretion given to him, for the Court did not 
once pretend that the duty assigned to the president was one that the 
legislature could not have performed for itself. A function that might 
be performed by the legislature, the majority seemed to contend, was 
in no real sense legislative unless an element of choice was involved in 
the exercise of the function. And, we are told, there was no choice 
granted in this case except as to the duration of the suspension. Why 
this one element should not have invalidated the law we are not in
formed. “ What the President was required to do was simply in execu
tion of an act of Congress. It was not the making of law. He was the 
mere agent. . . .”

The result reached in this case may well be proper; doubt may be 
cast on the means. Should the Court have determined to uphold this 
type of arrangement and at the same time substantiate a doctrine of 
the separation of powers, it might have consulted the authorities and 
have lighted upon a somewhat more logical interpretation of the sepa
ration, one that would reasonably allow at least a minimum of flexi
bility. But in this case the Court merely broke ground; a complete 
rationalization might be left for later determination. Although it did 
cite one case in support of its contention, the Brig Aurora,*0 the Court 40

40 7 Cranch 382 (U. S. 1812). Johnson gave the opinion of the Court.
“ It has been said, in connection with the Brig Aurora case, that retaliatory con

tingent legislation had never before been questioned in the courts. This does not 
mean that there had never before been a challenge. From 1789 to 1807 it might 
be said that the loosest kind of legislation was passed without much discussion. 
The Embargo Act of June 4, 1794, and successive acts of like nature illustrate the 
almost extravagant power delegated to the President. The period was a trying 
one and the difficulty of convening Congress made it almost necessary to sublet 
the will-making power.

“ The Embargo Act of April 22, 1808, however, was apparently the first legis
lation of its kind to provoke a vigorous discussion as to the constitutionality of 
delegated legislation. . . . This Act, and the subsequent challenge of the power 
to delegate legislation made in the case of the Brig Aurora, indicate a tendency 
to recede from the previous practice of almost free delegation. By 1825 the re
straint on the Executive’s contingent legislative power was evident. Indeed, it 
might be said that the third period witnessed a minimum of such practice. This 
was due in large part, however, to the absence of any great need therefor. The 
Act of March 5, 1845, provided for the suspension of discriminatory laws ‘ upon 
satisfactory evidence’ of equality of duties on tonnage and cargo; the Act of 
August 5, 1854, provided for the suspension of such duties ‘ on satisfactory evi
dence ’ that Great Britain had actually executed certain treaty terms.” Comer, 
Legislative F unctions of N ational Administrative Authorities (1927) 70-72.
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in that case ignored the difficulty bound up in a separation of powers 
that the Court here felt it necessary to face.41

The result that was reached in Field v. Clark, as was clearly pointed 
out by another justice, was the writing of a not very effective opinion. 
Why, questioned Justice Lamar, in a separate opinion, should the 
Court contend that no discretion was delegated in a statute that in
cluded the words “ ‘ he may deem to be reciprocally unequal and un
reasonable ’ ” and “ ‘ for such time as he shall deem just ’ ” ? Justice 
Johnson’s course of action in the Brig Aurora in ignoring the thorny 
question the Court here faced might not be considered the most cou
rageous thing he could have done; but at least, the result of his work 
was more coherent. The inconsistency that is inherent in the reasoning 
of the majority in Field v. Clark might have given it pause. Before 
this time the doctrines of the Supreme Court had been frequently 
modified. Unfortunately the majority—any of the Court, for all we 
can tell—did not feel that one of the two processes of change, modi
fication or reversal, need here be formally applied. The recognition 
by the Court of any change that might have come in the fact of the 
separation of powers would be accompanied by vehement lip service 
being paid to contemporary theory. Apparently, all powers of the 
legislature were not regarded by the Court in 1892 as being by nature 
legislative and thus incapable of being delegated. Activity of the leg
islature not involving elements of discretion were presumably per
fectly legitimate actions, but actions of a different kind. Thus with re
gard to these heretofore unclassified legislative doings there may be 
delegation.

In his opinion in Field v. Clark Justice Harlan did not refer to a 
somewhat earlier decision of the Court given in Maynard v. Hill,42 
in which the nature of the legislative power was discussed. This case, 
in which Justice Field spoke for the Court, upheld the power of a 
territorial legislature to grant a divorce. As the theory of the separa
tion of powers was well known in 1888 when this case was decided, 
that theory might throw doubt on the power of the legislature to act 
as the legislature had acted in this instance. The Court had to decide 
what were “ rightful subjects of legislation.” In determining the 
powers of the legislature, Justice Field said that reference need not

41 Joseph R. Ingersoll, arguing for the appellant in the Brig Aurora contended 
that “ Congress could not transfer the legislative power to the President. To make 
the revival of a law depend upon the President’s proclamation, is to give to that 
proclamation the force of law.”

42 125 U. S. 190 (1888). Matthews and Gray dissented without opinion. “ One 
reason why our courts have held rate-fixing by a commission to be ‘ legislative ’ 
would seem to be because it is a function which legislative bodies have been in 
the habit of exercising.” Dick in so n , Administrative J ustice and th e  Supremacy 
of the  Law (1924) 17, n. 29.
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be made “ to the distinctions usually made between legislative acts 
and such as are judicial or administrative in their character.” The 
matter was rather to be settled by a reference to practice, what had 
been the customary mode of action. “ Long acquiescence ” on the part 
of the people in the action of the legislature was evidence of what the 
people wanted, and with a good deal of realism Justice Field said that 
that was what counted in the long run. Dogmas might have to be 
modified. “ Rights acquired, or obligations incurred under such legis
lation, are not to be impaired because of subsequent differences of 
opinion as to the department of government to which the acts are 
properly assignable.” 43 Nor was Justice Field in any mood to stop 
with that. He went on to say that a doctrine of the separation of 
powers was all right and that it had a place in that it should prevent 
any “ clear encroachment ” of one department onto the preserve of 
another, still “ the legislative department, when not restrained by con
stitutional provisions and a regard for certain fundamental rights of 
the citizen which are recognized in this country as the basis of all 
government, has acted upon everything within the range of civil gov
ernment.” 44 More simply stated, the Court felt that it would not be 
expedient to invalidate the divorces that had been granted by the leg
islatures,45 and rather than pretend that irreconcilables could be 
reconciled, the Court temporarily brushed aside dogma and accom
plished its purpose. But Justice Field did not say that the legislature 
of the territory was not exercising legislative power. To him any 
power that had been exercised by the legislature for a long time with

43 For a discussion of legislative functions of an executive nature, see W il
loughby, P rinciples of Legislative Organization and Administration . (1934) 
116-125.

44 Taft did not refer to Maynard v. Hill in his opinion in the Myers case, but 
he did cite an opinion of Field in another case, although an opinion concurred in 
by only two other Justices. In Meriwether v. Garrett the levying of taxes by a 
court was under consideration. This was an action, said Field, that the courts 
could not take, as such is a violation of the separation of powers. Continuing: 
“All will admit that a strict confinement of each department within its proper 
sphere was designated by the founders of our government, and is essential to 
its successful administration.” 102 U. S. 472 (1880). Waite announced the con
clusions reached by the Court. Field (Miller and Bradley concurring) gave a 
separate opinion. Strong (Swayne and Harlan concurring) dissented.

45 Writing for the legal profession on the subject of legislative divorces, Cooley 
stated: “ . . .  it is believed that, if the question could originally have been con
sidered by the courts, unembarrassed by any considerations of long acquiescence, 
and of the serious consequences which must result from affirming their unlawful
ness, after so many had been granted and new relations formed, it is highly proba
ble that these enactments would have been held to be usurpations of judicial author
ity, and we should have been spared the necessity for the special constitutional 
provisions which have since been introduced.” A T reatise on the Constitutional 
L im itations (6th ed. 1890) 132.
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tacit popular approval was legislative in nature, the element of dis
cretion having nothing to do with the matter. To the Court of 1892 
the test was not solely one of governmental practice—although the 
test employed by Justice Field would have been of assistance to the 
Court in deciding Field v. Clark. While Field v. Clark was decided but 
four years after Maynard v. Hill, the Court in the latter case thought 
it necessary to employ distinctions Justice Field found it expedient to 
shelve.

In 1904 the Court in deciding the case of Buttfield v. Stranahan46 * * 
took a step in the development of a slightly more rational interpreta
tion of the non-delegability of legislative power. Congress acted to 
prevent the importation of certain teas. It assigned to the Secretary 
of the Treasury the duty of selecting a Board of Tea Inspectors whose 
function was to test teas to determine what ones were inferior in 
purity or quality or were unfit for consumption. On the recommenda
tions of this Board the Secretary of the Treasury was to act to prevent 
the inferior and unfit teas from being shipped into the United States. 
The law was challenged as being unconstitutional in delegating to the 
Secretary of the Treasury legislative power. This contention would 
not seem to be entirely unsound. The case of Field v. Clark 47 decided 
that where no discretion was delegated to the executive, then the dele
gation of power would not be held unconstitutional. But even the most 
blind would see discretion delegated here. Nor could the contention 
be sustained that here was a delegation that should be upheld, sanc
tioned by long governmental practice as was decided in Maynard v. 
Hill; 48 for the peculiar type of control here set up was new even 
though delegations of discretion to the executive were not. Justice 
White, in giving the opinion of the Court sustaining the law as con
stitutional, broadened the doctrine of Field v. Clark, although he said 
that this case fell “ within the principle of Field v. Clark.” Discre
tion was not to be the tes t; rather, the Court would determine whether 
or not the statute vested, in the Secretary of the Treasury, arbitrary 
discretion.” And in deciding this point the majority stated: “ We are 
of the opinion that the statute, when properly construed . . . but ex
presses the purpose to exclude the lowest grades of tea whether demon
strably of inferior purity, or unfit for consumption, or whether pre
sumably so because of their inferior quality. This, in effect, was the 
fixing of a primary standard, and devolved upon the Secretary of 
the Treasury the mere executive duty to effectuate the legislative 
policy.” Were no standard set up by the legislature to guide the execu

46 192 U. S. 470 (1904). White gave the opinion of the Court.
143 U. S. 649 (1892).

4” 125 U. S. 190 (1888).
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tive in the execution of delegated powers, then the law would be seen 
to commit “ to the arbitrary discretion ” of an executive officer the 
exercise of the lawmaking function. But once the primary standard is 
established there is in no real sense a delegation prohibited by the 
Constitution. Any other holding, the Court went on to say, would 
deny to Congress the power to effectively regulate commerce.

Thus a term familiar to Anglo-American judges was on its way to
ward incorporation into our constitutional law. The use of the word 
“ standard ” was capable of accounting for much that had happened 
in the past but had gone judicially unnoticed. Also, it could permit 
future governmental activity demanded by a changing society but not 
quite in accord with former constitutional ideas. The industrial revo
lution might proceed.

The discretion delegated in Buttfield v. Stranahan differs from that 
which was in fact given in Field v. Clark. In both cases Congress de
termined the policy that should guide the executive in acting, but the 
different nature of the two policies is worth noting. In the earlier 
case the President’s discretion was simply as to when to act, the form 
that the action was to take was prescribed. Congress indicated specifi
cally what it wanted, but did not strictly limit the President as to 
when the desired action should take place. In Buttfield v. Stranahan 
Congress informed the executive of a result that it desired, making 
the executive its agent in working out the details of the application of 
the stated policy. But Congress did not specify the specific content of 
the executive order. A policy was declared in both cases, but in the 
latter case alone was a standard set up.

In the next important case on the subject of delegation we find 
Justice Harlan again speaking for the Court. Since writing his 
opinion in Field v. Clark the Justice must have given considerable 
thought to the matter of legislative delegation. He had, of course, the 
doctrine laid down in Buttfield v. Stranahan to serve as a guide. But 
he had found more. Justice White had said that the establishment by 
Congress of a primary standard was vital in preventing a delegation 
of powers from being held unconstitutional. The only authority cited 
had been Justice Harlan’s own opinion in Field v. Clark, and the Justice 
knew that his statements stood for no such doctrine. Back into the 
authorities he went, and there he discovered Marshall’s opinion in 
Wayman v. Southard:™ Although Justice White was apparently ig
norant of the fact, the statements of Marshall supported his conten
tion. There are some subjects, Marshall had said, that the legislature 
must regulate itself. But there are others “ of less interest, in which 49

49 10 Wheat. 1 (U. S. 1825). This case was mentioned in the brief of the plain
tiff in error in Buttfield v. Stranahan, 192 U. S. 470, 484 (1904), but White made 
no use of it in that case.
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a general provision may be made, and power given to those who are 
to act under such general provisions, to fill up the details.” That is, 
the legislature might delegate power, provided it set up a primary 
standard to guide the executive in filling in the details.

In Union Bridge v. United States 50 Justice Harlan employed this 
reasoning in upholding a federal law. Congress had empowered the 
Secretary of War to require, after adequate notice and hearing, the 
alteration of bridges over navigable streams, when such alterations 
were necessary to prevent obstruction of navigation. The Union 
Bridge Company had objected to an order of the Secretary of War, 
insisting that the statute granting authority had violated the separa
tion of powers in vesting the Secretary with both legislative and ju
dicial functions. In speaking for the Court, Justice Harlan said that 
Congress could itself have acted in this case without employing the 
executive branch of the government. But the needs of government 
rendered such action impractical.50 51 Constitutional support would have 
to be found to permit the government to function effectively. The 
Court examined the Brig Aurora,52 Waijman v. Southard,53 Field v. 
Clark,54 and Buttfield v. Stranahan,55 Abundant constitutional sup
port, it found, could be procured to sustain the statute. In this statute 
“ Congress declared in effect that navigation should be freed from 
unreasonable obstructions arising from bridges of insufficient height, 
width of span or other defects. It stopped, however, with this declara
tion of a general rule and imposed upon the Secretary of War the duty 
of ascertaining what particular cases came within the rule prescribed 
by Congress, as well as the duty of enforcing the rule in such cases.”

50 204 U. S. 364 (1907).
61 Not only “ needs of government ” but the technical character of the problem 

as well made direct congressional action impractical. McF arland, J udicial 
Control of th e  F ederal Trade Commission  and th e  I nterstate Commerce 
Commission  (1933) 8. Mathew s, T he  A merican Constitutional System (1932) 
115-116. “ The facts indicate that it has been impossible, whatever the causes may 
be, for the electorate, acting directly through the ballot-box or indirectly through 
law-making assemblies, to supply its own demand for effective social and indus
trial legislation; that this failure has resulted in actually shifting much of the 
burden for meeting this demand to the shoulders of the Executive; and that the 
Judiciary has, after much muddling, succeeded in reconciling the redistribution 
of powers to the separation theory supposedly found in the American constitutional 
system.” Comer, Legislative F unctions of N ational Administrative A uthori
ties (1927) 170. See the extensive list of authorities empowered by the Federal 
Government to make rules and regulations in Blachly and Oatm an , Administra
tive Regulation and Adjudication (1934) 1, 10-11.

=2 7 Cranch 382 (U. S. 1812).
»» 10 Wheat. 1 (U. S. 1825).
5« 143 U. S. 649 (1892).
55 192 U. S. 470 (1904).
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The standard was set up within which the executive was to act. Had 
the Court been able to stop with this declaration, the gain would have 
been real; the dictum of Chief Justice Marshall56 57 would have become 
the law. But the Court continued, saying that in no real sense was the 
Secretary of War thus given legislative power in spite of the fact that 
Congress could have acted for itself without employing the services of 
the executive officer.

In 1915 the Supreme Court, speaking through Justice McKenna, 
held the Ohio film censorship law a legitimate exercise of the state’s 
police power. The law provided that the Industrial Commission of 
Ohio should function as a board of censors, and also declared that 
“ only such films as are in the judgment and discretion of the board 
of censors of a moral, educational or amusing and harmless character 
shall be passed and approved by such board.” In arguing the case be
fore the Court the contention was made that the law improperly dele
gated legislative power to the Commission. The film corporation that 
contested the statute before the Supreme Court claimed that the law 
furnished “ no standard of what is educational, moral, amusing or 
harmless, and hence leaves decision to arbitrary judgment, whim and 
caprice.” Thus by 1915 litigants had come to contend that for a dele
gation of legislative power to be valid, some effective limit must be 
placed upon the exercise of executive discretion; discretion must be 
bounded, not arbitrary. The law was tested in the case of Mutual Film 
Corporation v. Industrial Commission of Ohio.17 Justice McKenna 
granted this to be a difficult case. True, he said, “ administration and 
legislation are quite distinct powers,” but although the powers are 
distinct, the line that separates them is not, it being difficult to define 
in words. Yet it does exist, and “ is best recognized in illustration.” 
The counsel’s contention, that no standard is here set up, that the 
words “moral,” “ educational,” “ amusing,” and “ harmless,” provide 
no limit on the discretion of the Board, could not be accepted. The 
Court made no effort to indicate in just what ways these terms limited 
the Board, to show how the Board was more restricted with these 
words inserted than it would have been without their insertion. The 
effect of this standard might vary from time to time and from place 
to place, but it was none the less real. The terms themselves, that is, 
the standard, gain “ precision from sense and experience.” 58 What

66 See pp. 607, 608, 614, 616, supra.
57 2 36 U. S. 230 (1915).
58 Sense and experience in times of crisis demand a wide exercise of discretion 

by the executive. Hart, The President and Federal Administration, in Govern
ment and Administration (1935) 68, n. 40; Beard, A merican Government and 
Politics (7th ed. 1935) 56; Magruder and Seckler-H udson, Our N ational 
Government (1936) 31; Comer, Legislative F unctions of N ational Ad m in is-
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in fact the Court did here was to allow the broadest sort of standard.'® 
Had the legislature set itself up as the censoring board, some such 
vague standard as that which it established for the Commission would 
likely have guided its action. The Court defended itself on much the 
same basis described in the cases examined above—necessity. “ If this 
could not be done there would be infinite confusion in the laws.” Were 
the Court to lay down any other principle, “ the many administrative 
agencies created by the state and National governments would be de
nuded of their utility and government in some of its most important 
exercises become impossible.” The Supreme Court would move cau
tiously; modifications demanded by a changing civilization would be 
made in practice by a Court determined to preserve old doctrine; gen
eral principles might not decide all concrete cases, but general prin
ciples should not be lost sight of, rather they should ever be kept at 
hand for convenient use.

Again the question arises, have these cases that allow a limited 
delegation of legislative power, been overruled by the Springer case? 60 
That case clearly said that the separation is absolute, and that a given 
function belongs to one branch of government alone. By applying the 
device originated in that case to the last few cases discussed, the hold
ing would be reversed in every instance. Still, the Springer case can 
hardly be seen as overruling these others, regardless of the words of 
the opinion, of the arguments of the dissent, and of undoubted in
consistencies. To indicate this we may adopt Justice McKenna’s 
method and state that the fact may best be shown by illustration.61 * 09
trative Authorities (1927) 91-92; Cooley, A T reatise on the  Constitutional 
L imitations (6th ed. 1890) 133.

09 “ The term ‘ standard ’ partly describes the nature of the statutes. Like the 
standards in the common law, the general phrases of the Interstate Commerce 
Act, the Clayton Act, and the Federal Trade Commission Act cannot and should 
not be crystallized into strict rule. The standards ordinarily administered by trial 
courts or by juries under the supervision of judges are subject to judicial ex
position and limitation—the expert on the bench controls administration by the 
lay jury. However, when courts expound the precise meanings of the Interstate 
Commerce Act, the Clayton Act, or the Federal Trade Commission Act, they do 
violence to the conception and nature of delegated legislative power. These stand
ards, if such they may be called, are not the materials of common law administra
tion of justice; nor is it that the legislature had a definite legal order in mind— 
rather, authority has been granted to the administrative agency to work out the 
problem thus specified.” McF arland, J udicial Control of th e  F ederal Trade 
Commission  and the  I nterstate Commerce Commission  (1933) 19-20. Also, 
Harris, Constitutional Law: Delegation of Legislative Power (1936) 24 Calif. 
L. Rev. 189-190; Luce, Legislative P roblems (1935) 243. Note (1935) 48 H arv. 
L. Rev. 800, n. 17.

60 2 77 U. S. 189 (1928).
61 The vitality of this decision may be indicated by the fact that the case has 

been cited by the Court at least five times. Its most recent use was in the dis
senting opinion of Butler in Factor v. Laubenheimer, 290 U. S. 276, 313 (1933).
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The case of Hampton and Company v. United States62 was decided 
in April, 1928; Springer v. Philippine Islands was decided the four
teenth day of the following month. There was no change in the per
sonnel of the Court, all members heard the arguments of both cases. 
The dissenting judges in the latter case joined with the majority in 
the former. Chief Justice Taft, who spoke for the Court in the Hamp
ton case, concurred with Justice Sutherland’s opinion a few days later.

The tariff act of 1922 gave the president the power to raise or lower 
the duties there provided so as to equalize differences he might dis
cover between the cost of producing certain articles at home, and simi
lar costs in competing foreign countries, assistance to be supplied the 
president by the Tariff Commission. The law was contested in the 
Hampton case, the claim being that it violated the principles of the 
separation of powers. The Court held otherwise. “ It is a breach 
of the National fundamental law if Congress gives up its legislative 
power ” or by law “ attempts to invest itself or its members with either 
executive power or judicial power,” read the opinion. The three pow
ers are coordinate, but each may “ invoke the action of the other two 
branches in so far as the action invoked shall not be an assumption 
of the constitutional field of action of another branch.” Although this 
power of requiring assistance would have to be defined, it is difficult 
to see how it would apply to other than the legislative branch. In its 
application to the legislature, in determining how far the legislature 
might go in seeking the assistance of another branch, the Court said, 
“ the extent and character of that assistance must be fixed according 
to common sense and the inherent necessities of the governmental co
ordination.” 62 63 Not only might the legislature seek assistance from 
the courts or from the executive, but it might look to the electorate 
for a limited amount of aid through the referendum.64 Nor could this 
be said to be a delegation of power and thus unconstitutional, for in

62 2 76 U. S. 394 (1928). Taft gave the opinion of the Court.
63 The Chief Justice continued his discussion of the assistance the executive 

might render the legislature in lawmaking in the case of Wisconsin v. Illinois, 278 
U. S. 367, 414 (1929). The power given to the executive considered by counsel to 
be unconstitutional was held by the Court to be valid, for the question there in
volved was seen to be a “ peculiarly expert question. It is such a question as this 
that is naturally within the executive function that can be deputed by Congress.”

34 McBain, The Delegation of Legislative Power to Cities (1917) 32 P ol. Sci. Q. 
276. “Although there has been no attempt to introduce the national referendum 
as applied to acts of Congress, there is little question that this would involve an 
unconstitutional delegation of legislative power if the action of the voters were to 
be the determining factor in creating the law. There would seem, however, to be 
no constitutional objection to a national referendum of a purely advisory charac
ter, which would leave Congress free to legislate as it chooses regardless of the 
result of the referendum.” Mathew s, T he  A merican Constitutional System 
(1932) 117.
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such a case “ the power has already been exercised legislatively by 
the body vested with that power under the Constitution.” 65

Congress must have the power to call on the executive for assistance 
in lawmaking. Take the example of the legislative power of deter
mining rates to be charged in shipping goods in interstate commerce. 
“ If Congress were required to fix every rate, it would be impossible 
to exercise the power at all. Therefore, common sense requires that 
in the fixing of such rates, Congress may provide a Commission . . . 
to fix those rates . . .  in accord with a general rule that Congress 
first lays down.” 66 Seemingly, no constitutional dogma shall stand in 
the way of the legislature to prevent it from exercising its necessary 
functions by whatever means deemed most advisable. If to perform 
its duties adequately, Congress finds that it must avail itself of the 
action of the executive, it may do so as long as the executive acts under 
the grant of power from Congress, as long as such a standard is set 
up so that the power delegated is not arbitrary. “ If Congress shall 
lay down by legislative act an intelligible principle to which the per
son or body authorized to fix such rates is directed to conform, such 
legislative action is not a forbidden delegation of legislative power.” 
The deciding of this case and of the Springer case at very nearly the

66 Not all legislative power exercised by the president is the result of a delegation 
to him by Congress. “ Outside of the authority inherent in the commander-in-chief 
of the army and navy, the power to issue regulations is conditioned on legislative 
delegation.” Powell, Separation of Powers: Administrative Exercise of Legislative 
and Judicial Power (1912) 27 P ol. Sci. Q. 230. “ Delegated legislative authority is 
administrative in character when it is conferred by a statute. Such is most of the 
rule-making power exercised by the government departments, and a part of that 
used by the president. But the president derives only a part of his ordinance 
power from statutes. The rest is based upon constitutional grants of authority 
such as that of acting as commander-in-chief of the army and navy. Rules and 
regulations promulgated by the president under these constitutional grants differ 
from those issued under statutes only in the fact that their conformity to a statu
tory rule of action may not be brought into question. There is no general rule 
to restrain the president’s discretion in making regulations for the army and navy 
and no person may therefore raise the question of ultra vires in a court.” W alker, 
Law  Making  in  th e  U nited States (1934) 451.

66 In the course of his opinion in Arizona Grocery Co. v. Atchison Ry., 284 U. S. 
370, 386 et seq. (1932) (Holmes and Brandeis dissenting), Roberts stated that 
when the Interstate Commerce Commission declares a rate to be reasonable and 
lawful for the future, “ it speaks as the legislature, and its pronouncement has the 
force of a statute.” “ . . .  in declaring a maximum rate the Commission is exer
cising a delegated power legislative in character. . . .” “ The action of the Com
mission in fixing such rates for the future is subject to the same tests as to its 
validity as would be an act of Congress intended to accomplish the same purpose.”

In Pacific States Co. v. White, 296 U. S. 176, 186 (1935) Brandeis said: “ But 
where the regulation is within the scope of authority legally delegated, the pre
sumption of the existence of facts justifying its specific exercise attaches alike to 
statutes, to municipal ordinances, and to orders of administrative bodies.” Com
pare Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935).
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same time must indicate that although the principles of the two cases 
are not consistent, it was the desire of the Court to permit the ac
complishing of certain expressed ends, one of which was not the 
setting up of a coherent system of law. Confirmation of this view is 
found in the case of United States v. Shreveport Grain and Elevator 
Co.,67 in which Justice Sutherland again spoke for the Court. “ The 
contention,” said the Justice, “ that the act contravenes the provisions 
of the Constitution with respect to the separation of the governmental 
powers is without merit. That the legislative power of Congress can
not be delegated is, of course, clear. But Congress may declare its will, 
and after fixing a primary standard, devolve upon administrative 
officers the ‘ power to fill up the details ’ 68 by prescribing administra
tive rules and regulations.” While the case of Buttfield v. Stranahan

67 2 87 U. S. 77 (1932). Brandeis, Stone, and Cardozo concurred in the results 
but expressed disagreement with the Court on a point not here under discussion.

68 “ The administration today is thus a great deal more than a mere machine for 
the application of law. To an increasing extent it has become a creator of law; 
in this sense and within .the limits of their respective competences, the administra
tive departments and agencies resemble a group of special legislative bodies. The 
administration is the authority which, in an increasing number of instances, in
tervenes between the legislature and the ordinary citizen. The general rules and 
principles set forth in statutes must often be filled in, extended, and made more 
definite, before they can be applied in individual cases. In other words, the adminis
tration is called upon to render the law tangible to the citizen. In so doing it must 
exercise power which partakes of the nature of legislative power.” Blachly and 
Oatman , Administrative Legislative and Adjudication (1934) 4-5.

“ There is no intention to deny that rate-fixing involves as one of its elements 
the exercise of a function which may as well as not be called ‘ legislative.’ The whole 
discussion should go to demonstrate the futility of trying to classify a particular 
exercise of administrative power as either wholly legislative or wholly judicial. 
The tendency of the administrative procedure is to foreshorten both functions into 
a continuous governmental act.” Dickinson , Administrative J ustice and the 
Supremacy of th e  Law (1924) 19-20.

“ Thus a vast and increasing amount of what are to all intents and purposes 
legislative and judicial powers—conveniently disguised as quasi-legislative and 
quasi-judicial—are now being exercised every day, and as a matter of course, by 
executive and administrative authorities.” Ogg and Ray, I ntroduction to A meri
can Government (5th ed. 1935) 238.

“ We are entering upon the creation of a body of administrative law quite differ
ent in its machinery, its remedies, and its necessary safeguards from the old 
methods of regulation by specific statutes enforced by the courts. . . . The Inter
state Commerce Commission, the state public service commissions, the Federal 
Trade Commission, the powers of the Federal Reserve Board, the health depart
ments of the states, and many other supervisory offices and agencies are familiar 
illustrations. Before these agencies the old doctrine prohibiting the delegation of 
legislative power has virtually retired from the field and given up the fight. There 
will be no withdrawal from these experiments. We shall go on; we shall expand 
them, whether we approve theoretically or not. . . .” (Quoted from an address of 
E. Root) F rankfurter and Landis, T he  Business of the Supreme Court (1928) 
185, n. 189.
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was cited among the cases substantiating this view, the Springer case 
was not mentioned.

Thus far we have studied but one phase of the problem of delega
tion. While that which we have examined seems most pertinent at the 
present time, the survey may not be concluded without giving atten
tion to certain other possible forms of delegation.

Can power be validly delegated by one legislative body to another? 
Practice here seems not unlike that in a delegation to the executive. 
The case of Butte City Water Co. v. Baker,™ decided early in the pres
ent century, upheld the power of Congress to delegate a limited power 
of law-making to a state legislature.* 70 A federal statute provided a 
means for the control and disposition of certain federal lands. A state 
legislature was given the control of the lands subject to the policy es
tablished by Congress. Justice Brewer, speaking for the Court, re
ferred to Congress as the representative of the nation in caring for 
public lands. He said: “ While the disposition of these lands is pro
vided for by Congressional legislation, such legislation savors some
what of mere rules prescribed by an owner of property for its dis
posal. It is not of a legislative character in the highest sense of the 
term, and as an owner may delegate to his principal agent the right 
to employ subordinates, giving them a limited discretion, so it would 
seem that Congress might rightfully entrust to the local legislature 
the determination of minor matters respecting the disposal of the 
lands.” 71 By carrying over into public law a private law concept, the 
Court was able to uphold the law without difficulty.

Of still more importance is the delegation to local legislative bodies 
of law-making power by state or territorial legislatures. Delegation 
of this sort seems seldom to have been seriously questioned. The cus
tom is seen to be too deeply rooted in Anglo-Saxon institutions to be 
disturbed by constitutional dogma.72 In discussing the delegation of

89 196 U. S. 119 (1905). Brewer gave the opinion of the Court.
70 See: Wayman v. Southard, 10 Wheat. 1, 46 (U. S. 1825).
71 See: In re Rharer, 140 U. S. 545 (1891), Fuller gave the opinion of the Court; 

Clark Distilling Co. v. Western Maryland R. Co. 242 U. S. 311 (1917).
“ It then appears from this discussion that although the accepted doctrine in 

regard to the unconstitutionality of the delegation of legislative power (by Con
gress to states) has never been expressly derived in this connection, but at times 
has been clearly stated and strictly applied, more often there have been attempts 
to avoid a conflict with the theory by indirect legislation or forced construction, 
or the theory has been utterly ignored, with the result that relations between 
the Union and the states, supposedly determined by the Constitution, have been 
altered by the action of Congress.” Barnett, T he  Delegation of Legislative 
P ower by Congress to th e  States (1908) 2 A m . P ol. Sc i. Rev. 347, 377. Also 
note: Gibbons v. Ogden, 9 Wheat. 1 (U. S. 1 824); Ex parte Siebold, 100 U. S. 371 
(1879); Whitfield v. Ohio, 296 U. S. 561 (1936).

72 Burdick, T he Law of the  A merican Constitution (1922) 151, and authori
ties cited; Vogle, Delegation of Legislative Powers (1918) 3 Corn. L. Q. 277-80;
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power by Congress to the Secretary of Agriculture to provide for the 
regulation and management of national reservations, Justice Lamar 
in United States v. Grimaud 73 referred to the extensive delegation 
of power to local legislative bodies as a reason for upholding this less 
extensive form of delegation. The authority granted in the case under 
discussion, he argued, “ was much less than what has been granted 
to municipalities by virtue of which they make by-laws, ordinances and 
regulations for the government of towns and cities.” 73 74

May the courts also exercise delegated legislative power? Much that 
the courts do is in substance legislative; 75 but may they legislate 
formally? Justice Holmes, in his dissent in the Springer case,76 
said: “ To make a rule of conduct applicable to an individual who but 
for such action would be free from it is to legislate—yet it is what 
judges do whenever they determine which of two competing prin
ciples of policy shall prevail.” And with regard to more formal law
making powers the Justice added: “At an early date it was held that 
Congress could delegate to the Courts the power to regulate process, 
which certainly is law-making as far as it goes.” 77
McBain, The Delegation of Legislative Power to Cities, Part II, The Grant of 
Charter-making Power (1934) 32 Pol. Sci. Q. 391-411; Walker, Law Making 
in  th e  U nited States (1934) 452.

“ Where individual rights are not concerned, the state may apportion govern
mental power as it sees fit. But the contention that executive action is a denial to 
the individual of due process is, when properly raised, always one on which the 
federal court must express its opinion.” Powell, Separation of Powers: Adminis
trative Exercise of Legislative and Judicial Power (1912) 27 P ol. Sci. Q. 216-17.

73 2 20 U. S. 506 (1911).
74 The Schechter case, 295 U. S. 495, 537 (1935), condemned a delegation of legis

lative power to a non-governmental agency. The cases of both national and state 
government offer some support for such a delegation. “ In St. Louis etc. Railroad 
Company v. Taylor (210 U. S. 281, 1908), the regulations sustained were framed 
by a body of experts having no official connection with the government. The case 
gave damages for personal injury where the basis of liability was the failure of 
the defendant to comply with requirements as to equipment fixed by the Ameri
can Railway Association. The decision is not an express authority on the point of 
delegation to an unofficial body, because the regulations of the association were to 
be certified to the Interstate Commerce Commission and to be promulgated by them. 
But no provision appears giving the commission authority to revise the regulations 
certified by the association, although the commission was vested with power to 
make its own regulations in case the association failed to act. There are, however, 
instances of the delegation of the taxing power to private corporations, and of 
the delegation of power to appoint public officials to a private corporation, or even 
to unincorporated associations.” Powell, Separation of Powers: Administrative 
Exercise of Legislative and Judicial Power (1912) 27 P ol. Sci. Q. 230-31.

75 In his dissent in Caminitti v. United States, 242 U. S. 470, 496 (1917) Day 
said: “ But here, even, we are not exempt from putting ourselves in the place of 
legislators.”

73 277 U. S. 189 (1928).
77 “ Where a standard, such as reasonableness, wholesomeness, or professional 

fitness is prescribed by law and its application entrusted to an administrative
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Justice Harlan in Mugler v. Kansas 78 * had a word to say on this 
subject. The Court held in that case that legislative power must be 
exercised by the legislature and not by the courts. The State of 
Kansas had passed a prohibition law. Thus, the will of the people was 
that there should be prohibition in Kansas. Should the Court override 
the will of the people and end this law, the Court would be usurping 
legislative power. “ Indeed,” the Justice continued, “ it is a fundamen
tal principle in our institutions, indispensable to the preservation of 
public liberty, that one of the separate departments of government 
shall not usurp powers committed by the Constitution to another de
partment.” This case, therefore, stands for the doctrine that the legis
lative power may not be usurped by the courts. But this decision does 
not deny to the courts the power of legislation in case of a delegation.

In the case of Federal Radio Commission v. General Electric Com
pany78 Justice Van Devanter discussed this matter. The case was 
brought up to decide the extent of the power of the United States Su
preme Court to review a certain finding of a court of the District of 
Columbia. By statute, Congress set up the Federal Radio Commission, 
defined its powers, and gave to the courts of the District of Columbia 
a definite power of review. These particular powers were not judicial 
powers, but were legislative in character; and, the Court held, it was 
within the power of Congress to vest such authority in these courts. 
For, Justice Van Devanter stated, “ it is recognized that the courts 
of the District of Columbia are not created under the authority of 
the judiciary article of the Constitution but are legislative courts, and
body, it is in many cases not possible for the administrative body to translate the 
standard into greater definiteness in the form of regulations before applying it 
judicially to concrete cases. In such a situation the administrative agency is doing 
substantially what the courts do in negligence cases, for instance, when they 
apply directly the standard of ‘ due care ’ to the facts of the case before them. 
It is never supposed that the courts are exercising a delegated ‘ legislative ’ power 
because they must fill out the idea of due care with the details necessary to apply 
it to the facts of a particular case of negligence. Where this process, however, is 
entrusted to an administrative agency, it has been frequently urged by the parties 
affected that ‘ legislative power ’ has been unconstitutionally delegated: Inter
mountain Rate Cases, 234 U. S. 476; Mutual Film Corporation v. Ohio Industrial 
Commission, 236 U. S. 230; First National Bank v. Fellows, 244 U. S. 416. The 
courts have not sustained this contention, but its influence is seen in such a decision 
as Burcher v. People, 41 Colo. 495, happily exceptional, where it was held that 
to leave to the courts the decision whether a steam laundry was an industrial estab
lishment falling within the legislative definition of industries subject to the eight- 
hour law for women, was an unconstitutional delegation of legislative power to 
the courts.” Dick in so n , Administrative J ustice and the  Supremacy of the 
Law (1924) 16, n. 26.

78 123 U. S. 623 (1887). Harlan gave the opinion of the Court. Field gave a 
separate opinion.

79 281 U. S. 464 (1930).
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therefore that Congress may invest them with jurisdiction of appeals 
and proceedings such as have been just described.” But the Supreme 
Court is of a different character. It is not a creation of Congress but 
is established under the judiciary article of the Constitution and “ is 
invested with judicial power only. . . . It cannot give decisions which 
are merely advisory; nor can it exercise or participate in the exercise 
of functions which are essentially legislative or administrative.” The 
Court cited several cases as authority for this stand, among which was 
the case of Keller v. Potomac Electric Company.80

Chief Justice Taft spoke for the Court in the Keller case. The situa
tion was not unlike that presented in the case just discussed. The 
courts of the District of Columbia were given a power to review find
ings of the District utility commission and as well to determine cer
tain facts that should be considered by the commission on its applica
tion to the court. The practical effect of the power given to the court 
was to permit the court to lay down the order the commission itself 
should have made, for its power was “ to modify or amend.” It seemed 
evident to the Chief Justice that the statute gave the courts power to 
“ revise the legislative discretion of the Commission by considering 
the evidence and the full record of the case and entering the order it 
deems the Commission ought to have made.” As far as the courts of 
the District of Columbia are concerned, Congress might unite judicial 
and legislative powers in their hands.81 The same thing might be done 
in the states with the state courts where there is nothing in the state 
constitutions to interfere. But this cannot be d(3ne with the Supreme 
Court as it is a creation of the judiciary provision of the Constitution— 
“ such legislative or administrative jurisdicton, it is well settled, can
not be conferred on this Court directly or by appeal.” The power of 
the Supreme Court is limited to the settling of questions of law.

80 261 U. S. 428 (1933).
81 Speaking for the Court in Ex parte Bakelite Corporation, 279 U. S. 438, 451 

(1929), Van Devanter said: “ Legislative courts may be created as special tri
bunals to examine and determine various matters, arising between the govern
ment and others, which from their nature do not require judicial determination 
and yet are susceptible of it. The mode of determining matters of this class is 
completely within congressional control. Congress may reserve to itself the power 
to decide, may delegate that power to executive officers, or may commit it to ju
dicial tribunals.” Among matters of this type, the Court said, are included claims 
against the United States. “ They all admit of legislative or executive determina
tion and yet from their nature are susceptible of determination by courts. . . .” 
The law of these cases, as far as it applies to the District of Columbia courts, was 
modified in the case of O’Donoghue v. United States, 289 U. S. 516 (1933). Suther
land gave the opinion of the Court. This case declared that these courts are con 
stitutional as well as legislative courts. Springer v. Philippine Islands, 277 U. S. 
189 (1928), was cited with approval.
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Puzzled in its explanation of the doctrine of the separation of pow
ers, the Court in the Mutual Film case 82 indicated that the doctrine, 
while difficult to state in words, could be defined by the use of illustra
tions. This seems but an affirmation of the view many have come to 
hold, which, as stated by Justice Holmes, stands for the proposition 
that in constitutional law concrete cases will not be decided by general 
principles. The decisions discussed above are selected from an exten
sive list of cases concerned with the legislative power. But the dis
cussion is sufficiently full to present the problem that the Court has 
faced.83

After more than a century and a half of study no controlling doc
trine that will prove a guide to answer future questions concerning 
the nature and exercise of legislative power has emerged from the 
chambers of the Supreme Court. Will the Supreme Court see an un
constitutional delegation of legislative power in the cases now before 
it in which the issue has been raised ? In each instance the laws may 
be declared unconstitutional as an invalid delegation of legislative 
power. Yet, for each there is authority in its favor.84

82 2 36 U. S. 230 (1915).
83 There are some instances in which practical administration requires a modi

fication of a legally enacted statute. “ There is some evidence to show that these 
secret, unpublished rulings have resulted in relieving taxpayers from the specific 
terms of the law, from some authoritative regulation or Treasury decision, or 
from some published specific ruling that taxpayers might reasonably assume to 
point the way for future action under similar circumstances. This statement is 
not made to cast a shadow upon the motives of Treasury officials but to indicate 
the possible consequences of certain of their acts. This practice has been further 
increased by the use of the ‘ settlement ’ which, in some cases, has amounted to 
nothing more than an extreme use of the secret ruling. The most recent evidence 
of the Treasury’s activities of this nature are found in the Senate Select Com
mittee’s hearings and in its partial report summarizing its findings.’’ Comer, 
Legislative F unctions of N ational A dministrative Authorities (1927) 157. 
“ The effect of the provision assailed is to define an offense, but with directions to 
those charged with the administration of the act t'o make supplementary rules 
and regulations allowing reasonable variation, tolerances and exemptions, which, 
because of their variety and need of detailed statement, it was impracticable for 
Congress to prescribe. The effect of the proviso is evident and legitimate; namely, 
to prevent the embarrassment and hardship which might result from a too literal 
and minute enforcement of the act, without at the same time offending against 
its purpose. The proviso does not delegate legislative power but confers adminis
trative functions entirely valid within principles established by numerous de
cisions of this court.” United States v. Shreveport Co., 287 U. S. 77, 85 (1932). 
See also the dissenting opinion of Justice McLean in Aldridge v. Williams, 3 How. 
1,29 (U. S. 1845).

84 “ With present-day conditions such a theory is evidently out of touch. The 
only question, therefore, is whether the necessarily augmented powers of govern
ment shall continue to find expression and modulation through statutory rules 
announced beforehand, albeit in broad and flexible terms. The minimization of 
the taboo upon delegated legislative power, sketched above, by keeping legislation

4
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Of all branches of the law, constitutional law is the one most con
cerned with questions of policy. The Court in the settlement of doubt
ful cases is frequently confronted with conflicting principles from 
among which it is compelled to select the one that is to control. The 
unending conflict that is waged by due process on police power pro
vides the most common example. The limits of logic in deciding such 
cases become immediately obvious. Justice Holmes has said that it is 
experience and not logic that is of particular importance in this de
velopment of law.85 At least there must be something other than 
logic that is often involved in the decision of cases or we would not 
see majority and dissenting justices in certain cases basing their con
flicting opinions on identical decisions.86 However, in the separation 
of powers there is, theoretically, but one doctrine. The element of 
choice here lies first in whether the doctrine will be considered at aU, 
or will be ignored. Then, if it is deemed best not to ignore it, the 
Court has assumed wide latitude in the way that it will apply the doc
trine in a given situation. We have looked at but three cases where 
the principle of the separation of powers in its application to the legis
lative power has been ignored.87 In the remainder the Court has ac
cepted the doctrine as controlling and has proceeded to apply it as 
a majority of the judges felt expedient.

The Supreme Court in substantiating its opinion in one case ex
amined above said that “ it would be an alarming doctrine ” if the 
Court could not see certain powers vested in Congress.88 In another

a still feasible technique of government, answers this question in the affirmative.” 
Corwin , T he  Tw ilight  of th e  Supreme Court (1934) 145.

“ The separation of powers,” he declared, “ was imposed upon us when conditions 
were entirely different from our present conditions. It was accepted under an 
erroneous impression of the English Constitution which we were following. There 
is no valid argument in favor of it at present except conservatism or stagnation. 
Why should we not give it up? Is there any reason why the greatest state in the 
Union should not set the example of surrendering this outworn and useless formal
ism? Where are the defenders of this separation of powers? Who brings forward 
any reason why it should survive? ” Statement by Ogden L. Mills, quoted by 
Luce, Legislative P roblems (1935) 8.

85 Said Taft, in his dissent in Adkins v. Children’s Hospital, 261 U. S. 525, 565 
(1923): “ A line of distinction like the one under discussion in this case is, as 
the opinion elsewhere admits, a matter of degree and practical experience and not 
of pure logic.”

86 See the discussion of Eisner v. Macomber, 252 U. S. 189 (1920), by 0. W. 
Underwood, Jr. in (1930) 16 Va. L. R. 327, 333.

87 The Brig Aurora, 7 Cranch 382 (U. S. 1812), Loan Association v. Topeka, 20 
Wall. 655 (U. S. 1874), and Maynard v. Hill, 125 U. S. 190 (1888). While the 
separation of powers was not ignored in United States v. Curtiss-Wright, 299 
U. S 304 (1936), the idea was here introduced into our constitutional law that 
the President is not bound by the prohibition against the exercise of delegated 
legislative power while dealing with international affairs.

88 Kendall v. United States, 12 Pet. 524 (U. S. 1838).
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instance the Court justified a certain decision, saying “ if this could 
not be done there would be infinite confusion in the laws,” and should 
the decision there made not prevail because of some theoretical reason, 
then “ government in some of its most important exercises ” would 
“ become impossible.” 88 The test of expediency was clearly affirmed 
in another case where the Court agreed that the location of the line 
to be drawn between the departments of government “ must be fixed 
according to common sense and the inherent necessities of the govern
mental coordination.” 89 90 Had the Court decided other than it did in 
Buttfield v. Stranahan,91 it was the opinion there expressed, Congress 
would be unable to regulate commerce effectively. Expediency de
manded of the Court this decision.92 The Chief Justice’s experience as 
President of the United States led him to define legislative and execu
tive powers in an entirely new light in the Myers case.93 * 95 In Maynard 
v. H ill94 the court felt that it would be much wiser to upset a constitu
tional dogma than to upset the divorces that had been granted by a 
legislature. In principle we are unable to reconcile the Springer 95 and 
Hampton 96 cases. These cases can be explained only by looking at the 
ends sought in the two decisions. In the one the Court wished to put 
an end to laws of the Philippine Islands that were considered unwise; 
in the other, the desire was to preserve what was considered an intelli
gent extension of the executive power. The basis of each of these de
cisions was expediency.

Similarly, the Supreme Court has not regarded the term “ legisla
tive power ” as a constant, rather admitting that there are variations 
of the power, and variations that need not be viewed in the same light. 
In Butte City v. Baker97 the Court spoke of certain rules that were not

89 Mutual Film Corporation v. Ohio Industrial Commission, 236 U. S. 230 (1915).
90 Hampton v. United States, 276 U. S. 394 (1928). The opinion of Taft, as 

expressed in the Hampton case coincides with that he expressed elsewhere. He 
praised the work of his predecessor, White, in that he was sufficiently broad
minded to see that “ the inevitable progress and exigencies of government ” de
manded a relaxing of the doctrine of the separation of powers. 257 U. S. xxv-xxvi 
(1920).

91192 U. S. 570 (1904).
92 A recent case confirms this attitude of the Court today. Sutherland, speaking 

for the Court in United States v. Shreveport Grain and Elevator Co., 287 U. S. 77,85 
(1932) said, upholding a delegation of power to administrative officers to make 
modifications in a statute, “ it was impossible for Congress to prescribe ” the detail 
necessary “ to prevent the embarrassment and hardship which might result from 
a too literal and minute enforcement of the act. . . .”

93 2 72 U. S. 52 (1926).
9* 125 U. S. 190 (1888).
95 277 U. S. 189 (1928).
"276 U. S. 394 (1928).
9' 196 U. S. 119 (1905).
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of a legislative character “ in the highest sense of the term.” The Court 
described functions that are “ essentially legislative ” in Federal Radio 
Commission v. General Electric Company.™ In Interstate Commerce 
Commission v. Goodrich Transit Company99 the Court considered that 
“ purely legislative power” could not be delegated, as Chief Justice 
Marshall found in Wayman v. Southard 100 that powers “ strictly and 
exclusively” legislative must be exercised by the legislature itself. 
Thus the Court is able to find degrees of legislation while at the same 
time setting up no objective standard that one may employ in accu
rately classifying these variations. The Court has thereby developed 
an essentially subjective test, all the while affirming a doctrine pre
sumed to be an absolute.

The cases that have been brought before the Court in the past have 
been decided, each on its own merits. The sustaining or annulling of 
statutes on the separation of powers has not been done by a Court 
reasoning in a vacuum. Rather, the decisions have come from a ma
jority of the nine elder statesmen, guided by reason and expediency. 
The old dogma of the separation of powers tells us nothing about 
the nature of the legislative power, and little of its exercise.* 100 101

88 281 U..S. 464 (1930).
89 224 U. S. 194 (1912). “ The maxim that a legislature may not delegate legis

lative power has some qualifications, as in the creation of municipalities, and also 
in the creation of administrative boards to apply to the myriad details of rate 
schedules the regulatory police power of the State. The latter’s qualification is 
made necessary in order that the legislative power may be effectively exercised. 
In creating such an administrative agency the legislature, to prevent its being a 
pure delegation of legislative power, must enjoin upon it a certain course of 
procedure and certain rules of decision in the performance of its function. . . .” 
Wichita R. R. v. Commission, 260 U. S. 48, 58 (1922).

100 10 Wheat. 1 (U. S. 1825).
101 No country which organized a republican government following the World 

War adopted a plan of separating powers on the American model. Munbo, 
T he Government of th e  U nited States (1936) 66-7.



FEDERAL OWNERSHIP OF CORPORATIONS*
Lowe W atkins  f

VI
POSITION IN THE LEGAL SYSTEM

BVIOUSLY a federal-owned corporation must have the right to
employ the usual legal processes in the protection of its rights. 

In this connection the only problems presented arise from the uncer
tain legal status of the corporation. Are statutes of limitation ap
plicable? * 121 Does the doctrine of laches apply? 122 Is the corporation 
to be considered identical with the sovereign government which it 
serves? 123 May a set-off or counter-claim be pleaded against the cor
poration? 124 Does the corporation enjoy priority over other creditors 
in bankruptcy proceedings? 120 Do federal criminal statutes punish-

* This article is the second and concluding part of one begun in the January issue 
of the Journal. There the author discussed: I. Early History; II. Recent De
velopments; III. Constitutional Status; IV. The Grant of Corporate Powers; and 
V.. Government through Corporations.

f  LL. B., Vanderbilt U. (1924), Ph. D., Id. (1936). Author: Federalization of 
Corporations (1935) 13 Te n n . L. Rev. 89; The End of the Gold Clause? (1933) 
9 Te n n . Const.; co-author, with Roy L. Garis, AAA-1890 Style (1935) 1 T he 
P eoples Money 209.

121 See Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 
351, 371-373; The Corporation as a Federal Administrative Device (1935) 83 
U. OF P a. L. Rev. 346, 353; U. S. S. B. Emergency Fleet Corp. v. Rosenberg Bros., 
276 U. S. 202 (1927); Lindgren v. U. S. S. B. Merchant Fleet Corp., 55 F. (2d) 
117 (C. C. A. 4th, 1932); United States v. Brown, 247 N. Y. 211, 160 N. E. 13 
(1928).

122 The No. 34, 11 F. (2d) 287 (D. C. Mass. 1925); United States v. Czarnikow- 
Rionda Co., 40 F. (2d) 214 (C. C. A. 2d, 1930), cert, denied, 282 U. S. 844 (1930).

123 See Thurston, Government Proprietary Corporations (1935), 21 Va. L. Rev. 
351, 373; Schnell, Federally Owned Corporations and Their Legal Problems (1936) 
14 N. C. L. Rev. 238, 337, for a discussion of the case law and principles.

i2i See Crane v. United States, 55 F. (2d) 734 (Ct. Cl. 1932), cert, denied, 287 
U. S. 601 (1932); Skinner and Eddy Corp. v. McCarl, 275 U. S. 1 (1927); United 
States v. Skinner a”nd Eddy Corp., 28 F. (2d) 373 (W. D. Wash. 1928).

i2* Evidently not. See The Corporation as a Federal Administrative Device 
(1935) 83 U. OF Pa. L. Rev. 346, 353; Field, Government Corporations: A Proposal 
(1935) 48 H arv. L. Rev. 775, 795; Sloan Shipyards Corp. v. U. S. S. B. Emergency 
Fleet Corp., 258 U. S. 549, 570 (1922); West Virginia R. R. v. Jewett Bigelow and 
Brooks Coal Co., 26 F. (2d) 503 (E. D. Ky. 1928). Compare: Whan v. Green Star 
Steamship Corp., 22 F. (2d) 483 (C. C. A. 2d, 1927), cert, denied, 276 U. S. 629 
(1928), and United States v. Wood, 290 Fed. 109 (C. C. A. 2d, 1923), aff’d, 263 
U. S. 680 (1923), for the distinction between the government and the government 
corporation. See Continental Illinois National Bank & Trust Co. of Chicago v.
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ing offenses against the United States cover offenses against federal- 
owned corporations? * 126

Does the sovereign immunity from suit enjoyed by the United 
States extend to federal-owned corporations? 127 Congress consents 
that the United States may be sued on certain claims over which the 
Court of Claims is given jurisdiction.128 Much litigation arose over 
the amenability of federal-owned corporations to suit and early de
cisions upon the point reached conflicting conclusions based upon 
divergent views of the nature of these corporations. One line of 
decisions adopted the theory that, being a government instrumentality 
wholly owned by the United States, the corporation enjoys the sover
eign’s immunity from suit.129 The other line of decisions recognized 
the corporate entity as distinct from its stockholder and holds that the 
Federal Government abandons its sovereignty in becoming a stock
holder in a corporation incorporated under and subject to the laws 
of a state.130 Even when created by Congress the corporation is suable.

Whatever may be the legal theory upon which a federal-owned cor
poration is held amenable to suit, the wisdom of such a holding is
Chicago, R. I. & P. R. R., 294 U. S. 648 (1935), on the status of the Reconstruction 
Finance Corporation as a creditor in proceedings under the Bankruptcy Act to 
reorganize a railroad corporation. The United States has only such priority as 
Congress has provided for. The United States Railway Administration was held 
not to be entitled to priority. Mellon v. Michigan Trust Co., 271 U. S. 236 (1926). 
See Rev. Stat. § 3466 (1875), 31 U. S. C. § 191 (1934). Compare, E. I. DuPont de 
Nemours and Co. v. Davis, 264 U. S. 456 (1924), holding that, unless Congress 
specified otherwise, no time limitations ran against the Director General of Rail
roads on suits brought by him to recover upon liabilities arising out of govern
ment operation, since the taking over of railroads was an act of sovereignty.

126 See The Corporation as a Federal Administrative Device (1935) 83 U. of 
P a. L. Rev. 346, 352; 1 Cooley, Constitutional L imitations (8th ed. 1927) 68; 
Salas v. United States, 234 Fed. 842 (C. C. A. 2d, 1916); United States v. Carlin, 
259 Fed. 904 (E. D. Pa. 1917); United States v. Union Timber Products Co., 259 
Fed. 907 (W. D. Wash. 1919); United States v. Strang, 254 U. S. 491 (1921); 
United States v. Bowman, 260 U. S. 94 (1922); United States v. Walter, 263 U. S. 
15 (1923); Beck , Our W onderland of Bureaucracy (1932) 129, 146; Thurston, 
Government Proprietary Corporations (1935) 21 Va. L. Rev. 351, 487; Schnell, 
Federally Owned Corporations and Their Legal Problems (1936) 14 N. C. L. Rev. 
238, 351-353.

127 See Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 
351, 372-396.

128 28 U. S. C. §§ 241-300.
129 See Ballaine v. Alaska Northern R. R., 259 Fed. 183 (C. C. A. 9th, 1919); 

Sloan Shipyards Corp. v. U. S. S. B. Emergency Fleet Corp., 268 Fed. 624 (W. D. 
Wash. 1920), rev’d, 25S U. S. 549 (1922); Keeley v. Kerr, 270 Fed. 874 (D. C. Ore. 
1921).

130 Sloan Shipyards Corp. v. U. S. S. B. Emergency Fleet Corp., 258 U. S. 549 
(1922); Olson v. United States Spruce Production Corp., 267 U. S. 462 (1925); 
Cox v. Lykes Brothers, 237 N. Y. 376, 143 N. E. 226 (1924); Thurston, Govern
ment Proprietary Corporations (1935) 21 Va. L. Rev. 351, 376 et seq.
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especially apparent in the case of a corporation which conducts a 
business enterprise.131 Injustice to citizens is thus avoided and, what 
is equally important, the corporation may the more easily conduct its 
business because people contracting with it are not left in doubt about 
the enforceability of their contracts. In their liability to suit on con
tracts and for torts may perhaps be found the chief characteristic of 
the government corporation which sets it apart from other administra
tive agencies.132 It might always be well for Congress to remove 
any doubts by specifically authorizing suits against federal-owned 
corporations.

Assuming its amenability to suit, to what extent may the property 
of a federal-owned corporation be subjected to the satisfaction of its 
debts? While the government may expose to liability for corporate 
debts such funds as are entrusted to the corporation as its initial 
capital, it may not choose to expose to such liability any public prop
erty of which possession, but not title, is entrusted to the corporation 
for management and operation, as, for instance, the dams and power 
sites of the Tennessee Valley Authority.133 The corporation might also 
be unauthorized to pledge such property for its debts or as security 
for a bond issue. Before being covered into the Federal Treasury the 
profits earned by the corporation would probably not be beyond the 
reach of creditors nor would other property which was acquired in the 
name of the corporation rather than in the name of the United States.

Could Congress permit creditors of a federal-owned corporation to 
go remediless? Those who deal with the corporation feel that the gov
ernment is underwriting it and there would be a strong pressure upon 
Congress to preserve the financial integrity of the corporation.134 * Thus 
when the government acts as entrepreneur it may lose the benefit of 
limited liability enjoyed by the individual stockholder in a private 
corporation and generally regarded as one of the main advantages of 
the corporate form of business organization. The government might 
not only lose its investment like any common stockholder but, in addi
tion, might feel compelled to underwrite the financial success of the 
corporation. It ought to be possible, however, for Congress to with
draw from a losing venture before it reached the point of insolvency.

131 See Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev., 
351, 372.

132 Note, The Corporation as a Federal Administrative Device (1935) 83 U. OF 
P a. L. Rev. 346, 350.

133 See Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 
351, 384-385; Sloan Shipyards Corp. v. U. S. S. B. Emergency Fleet Corp., 258 U. S. 
549 (1922); Ingram Day Lumber Co. v. U. S. S. B. Emergency Fleet Corp., 267 
Fed. 283 (1920).

134 See Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 
351, 384; Schnell, Federally Owned Corporations and Their Legal Problems (1936)
14 N. C. L. Rev. 238, 262-267.
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Congress might be willing, however, to subsidize the corporation and 
underwrite its losses if this course seemed justifiable in the public 
interest.135

The courts seem to have some trouble knowing when to recognize 
the separate entity of the corporation and when to disregard the cor
porate fiction by treating the corporation as the government. Is a 
federal-owned corporation subject to attachment or garnishment in 
cases involving the rights of third parties in no way concerning the 
corporation ? 130 Does a federal statute forbidding the assignment of 
claims against the United States include assignments of claims against 
a federal-owned corporation ? * 137 Is the claim of a naval officer for 
extra compensation for bringing gold from Bulgaria for a federal- 
owned corporation to be denied the usual compensation allowed against 
private corporations because the gold “really” belonged to the United 
States? 138 Can a man who is an official of a federal-owned corporation 
as well as in another government capacity be said to hold two federal 
offices?139 Are offenses against a federal-owned corporation punish
able under federal statutes directed at offenses against the United 
States? 140

The Supreme Court held that a federal-owned corporation, incor
porated in the District of Columbia, although some of its operations 
were competitive with private interests, was entitled to the prefer
ential government rate on its telegraph messages, under Post Roads 
Act of July 24, 1866, giving to the several departments of the govern
ment, and their officers and agents special telegraph rates; the theory 
being that the United States used the corporate agency to take ad
vantage of commercial methods and of a freedom from Treasury con
trol but with no intention of depriving the government of the right of 
priority of transmission and of the lower rate secured through the 
Post Roads Act.141 But national banks and Federal Reserve Banks, 
when privately owned, do not enjoy this privilege;142 government

is® See ibid.
i3« Cf. McCarthy v. U. S. S. B. Emergency Fleet Corp., 53 F. (2d) 923 (App. 

D. C. 1931), and Commonwealth Finance Co. v. Landis, 261 Fed. 440 (E. D. Pa. 
1919). See also, Haines v. Lone Star Shipbuilding Co., 278 Pa. 92, 110 Atl. 788 
(1920). See, Schnell, Federally Owned Corporations and Their Legal Problems 
(1936) 14 N. C. L. Rev, 238, 261-264.

i37 Providence Engineering Corp. v. Downey Shipbuilding Corp., 3 F. (2d) 154 
(E. D. N. Y. 1924).

Isa United States Grain Corp. v. Phillips, 261 U. S. 106 (1923).
i 89 Dalton v. United States, 71 Ct. Cl. 421 (1930). See 50 Stat. 549 (1937), 

5 U. S. C. § 62 (Supp. 1937).
no See note 126, supra.
in  U. S. S. B. Emergency Fleet Corp. v. Western Union Telegraph Co., 275 

U. S. 415 (1928).
ns See Note, The Corporation as a Federal Administrative Device (1935) 83 

U. of Pa. L. Rev. 346, 353.
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ownership of their stock might alter the case. And although the Philip
pine Government owned 85 per cent of the stock of the Philippine 
National Bank, the latter was denied the government privileges.143 
Presumably, federal-owned corporations are entitled to land-grant 
railroad freight rates 144 and may enjoy the free use of the mails.

Federal-owned corporations engaged in the public utility business 
furnish further illustrations of the disregard of the corporate fiction. 
The Interstate Commerce Commission was without jurisdiction over 
the Alaska Railroad, not an ordinary common carrier but an agency 
of the United States bought and completed with federal funds and 
performing governmental functions.145 The Tennessee Valley Author
ity may fix its own rates on electricity generated and sold by it free 
from any regulation of its rates and services by any overhead federal 
authority such as a Federal Power Commission, and no serious effort 
has yet been made by state authorities to subject its rates and services 
to review by some state utilities commission even as to intra-state 
business.146 This corporation in these respects appears to be the very 
Federal Government itself or at least its alter ego. Respecting suabil
ity, however, it stands on its own feet as a separate entity, Congress 
having consented thereto.147

In each case in the field of substantive law involving the double 
nature of a federal-owned corporation the court must determine, as 
fairly and wisely as it can, how far the attributes of sovereignty should

143 Ibid. See Commercial Pacific Cable Co. v. Philippine National Bank, 263 
Fed. 218 (S. D. N. Y. 1920).

144 See 49 U. S. C. A. § 22 and notes of decisions, and, also, Schnell, Federally 
Owned Corporations and Their Legal Problems (1936) 14 N. C. L. Rev. 238, 363- 
364.

145 34 Ops . Att’y. Gen . 232 (1924). The Panama Railroad Company also fixes 
its own rates. See Dimock , Government-Operated E nterprises in  the  P anama 
Canal Zone (1934) 59-65.

148 The decision in Ashwander v. Tennessee Valley Authority, 297 U. S. 288 
(1936), in discussing the method of disposing of surplus electric power, said that 
“we may assume that it must be consistent with the foundation principles of 
our dual system of government and must not be contrived to govern the concerns 
reserved to the states.” But if the Ninth and Tenth Amendments of the Federal 
Constitution do not limit the constitutional power of the United States to dispose of 
government property, how is state regulation and taxation permissible even if 
the distribution of electric energy be considered a commercial rather than a gov
ernmental function of the Federal Government? See, Smythe v. Ames, 169 U. S. 
466 (1898) holding that the federal charter of a railroad company did not, Congress 
not so declaring, exempt it from state regulation of its rates; and Reagon v. Mer
cantile Trust Co., 154 U. S. 413 (1894), to the same effect, but, for the purposes 
of that case, “conceding to Congress the power to remove the corporation in all its 
operations from the control of the state.” See also, Note, State Taxation and 
Regulation of the Tennessee Valley Authority (1934) 44 Yale L. J. 326; and, 
Note, The Tennessee Valley Authority Act (1934) 43 Yale L. J. 815, 826 (1934).

147 48 Stat. 60 (1933), 16 U. S. C. § 831c (1934).
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be withheld from a federal instrumentality because it has taken the 
form of a private corporation.148 Differently stated, to what extent 
does government ownership destroy the ordinary status of a corpora
tion? Increasing governmental activities make it important to know 
the rules which shall govern federal agencies engaged in industrial 
and commercial activities.149 * 151 152 * 154 155 The desirability of a more complete and 
definite statutory basis for such corporations has been suggested.160

Jurisdictional questions concern taxation, litigation, and the police 
power. Taxation is treated elsewhere.

A corporation created by act of Congress is not regarded as a citizen 
of any state for the purpose of giving the federal courts jurisdiction 
on the ground of diversity of citizenship,161 although such a truly na
tional corporation is considered a domestic corporation in whatever 
state it conducts its business.162 For jurisdictional purposes Congress 
can make such a corporation a citizen of a particular state.163 While a 
federal-owned corporation chartered in the District of Columbia is 
neither a citizen of any state 164 nor a truly national corporation,166 a

148 See Note, The Corporation as a Federal Administrative Device (1935) 83 
U. of P a. L. Rev. 346, 352.

149 See Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 
351, 389-390; Schnell, Federally Owned Corporations and Their Legal Problems 
(1936) 14 N. C. L. Rev. 238-273, 337-366; and the cases cited and discussed by 
these authors.

iso Field, Government Corporations: A Proposal (1935) 48 H arv. L. Rev. 775- 
796.

151 Bankers Trust Co. v. Texas and Pac. Ry., 241 U. S. 295 (1916); First Caro- 
linas Joint Stock Land Bank v. New York Title and Mortgage Co., 59 F. (2d) 350 
(E. D. S. C. 1932); and see Note, The Corporation as a Federal Administrative 
Device (1935) 83 U. OF P a. L. Rev. 346, 351; Thurston, Government Proprietary 
Corporations (1935) 21 Va. L. Rev. 351, 391.

152 In the Note, The Corporation as a Federal Administrative Device (1935) 83 
U. OF Pa. L. Rev. 346, 351, the following cases are cited on this point: Twin Falls 
Nat. Bank v. Reed, 44 Idaho 573, 258 Pac. 526 (1927); Commonwealth v. Texas and 
Pac. Ry., 98 Pa. 90 (1881); Texas and Pac. Ry. v. Weatherby, 41 Tex. Civ. App. 409, 
92 S. W. 58 (1906). Generally, see, Ames v. Kansas, 111 U. S. 449 (1883); Pacific 
Railroad Removal Cases, 115 U. S. 1 (1884); California v. Central Pac. R. R., 127 
U. S. 1 (1888); and Thomson v. Union Pac. R. R., 9 Wall. 579 (U. S. 1869).

158 It is so with national banks and Federal Intermediate Credit Banks. See Ten
nessee Valley Authority Act, 48 Stat. 63 (1933), 16 U. S. C. § 831g (1934). See 
Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 351, 391- 
392.

154 See Delpit v. U. S. S. B. Emergency Fleet Corp., 19 F. (2d) 60 (C. C. A. 9th, 
1927); and Anderson v. United States Fidelity and Guaranty Co., 8 F. (2d) 428 
(S. D. Fla. 1925).

155 See Field, Government Corporations: A Proposal (1935) 48 H arv. L. Rev. 
775, 789, on the complication introduced in the already confused law of foreign cor
porations by making a further exception in the case of corporate agencies of the 
Federal Government. The Electric Home and Farm Authority, Inc., a federal- 
owned corporation chartered in Delaware, was required to domesticate in several



1938] Federal Ownership of Corporations 643

federal-owned corporation created under state law would probably be 
considered a citizen of the state of its creation.166

Perhaps a federal question is not presented merely because the 
charter of a federal-owned corporation was received from the Federal 
Government,167 but by statute a federal question exists when more 
than one-half of the capital stock of the corporation is owned by the 
United States.168 In view of government holdings of national bank 
stock it is interesting to observe that where a national bank is a litigant 
a federal question is presented when the national banking laws are 
involved.169

Litigation involving a federal-owned corporation ordinarily would 
be considered as arising under the laws of the United States. There
fore, Congress may provide that such litigation may be instituted in 
or removed to the federal courts.* 156 157 158 * 160 A doubtful distinction may exist 
between suits on contracts and suits on torts, upon the theory that a 
suit in tort involves common law rather than federal law.161

It may be that a suit against a federal-owned corporation with a 
state charter is removable to the federal courts as one arising under 
the laws of the United States.162 It might be urged against such re
moval that use of the state charter constituted a voluntary submission 
to suits in the courts of the state. Possibly such consent may not be so 
implied and possibly if specifically provided by state law such a result 
would offend the Federal Constitution. This doubtful case illustrates 
the difficulties which grow out of the use of state charters for national, 
agencies.163 *

In 1925 Congress revoked the jurisdiction of the federal courts in
of the states. On the rule applicable to private corporations, see, F letcher, Cyc. 
Corp. (Perm. Ed.) § 8291.

156 See Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 
351, 392.

157 See Note, The Corporation as a Federal Administrative Device (1935) 83 
U. OF Pa. L. Rev. 346, 352; St. Louis Joint Stock Land Bk. v. Fithian, 43 F. (2d) 
866 (E. D. 111. 1930); Federal Land Bank v. U. S. Nat. Bank, 13 F. (2d) 36 
(C. C. A. 8th, 1926); 43 Stat. 941 (1925), 28 U. S. C. § 42 (1934).

158 43 Stat. 941 (1925), 28 U. S. C. § 42 (1934). See Federal Intermediate 
Credit Bank v. Mitchell, 277 U. S. 213 (1928). As to the Production Credit Cor
poration even this is insufficient: 48 Stat. 266 (1933), 12 U. S. C. § 1138 (1934).

150 18 Stat. 320 (1875), 12 U. S. C. § 94 (1934). See Note, The Corporation as 
a Federal Administrative Device (1935) 83 U. OF Pa. L. Rev. 346, 352.

iso See Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 
351, 392 and the collection of decisions cited on pp. 393, 394.

161 Ibid.
162 Id. at 394-395. See Terral v. Burke Construction Co., 257 U. S. 529 (1922), 

and F letcher, Cyc. Corp. (Perm. Ed.) § 8400, on the power of a state to make a 
foreign corporation waive its right to resort to the federal courts as a condition 
of domestication.

163 See Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev.
351, 395.
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suits involving corporations where such jurisdiction was based only- 
on the ground that a law of the United States was involved because 
the corporate charter of a litigant was granted by or under authority 
of an act of Congress.164 The federal jurisdiction was left unchanged 
in this respect when the United States owns more than one-half of 
the capital stock of the litigant corporation.166 The fact that a par
ticular federal-owned corporation has no “capital stock’’ divided' into 
shares would hardly exclude it from federal jurisdiction as it is govern
ment ownership which is important rather than capital structure.166

The operation of the United States Emergency Fleet Corporation 
under war-time legislation gave rise to several cases dealing with the 
admiralty jurisdiction over vessels owned by the United States or by 
its governmental corporation. A requisitioned vessel operated by the 
corporation was held subject to arrest in rem to satisfy a claim for 
damages growing out of a collision.167 In a libel proceeding brought 
by the United States against a scow for damaging a merchant vessel 
operated by the United States Shipping Board, the defense of laches 
was successfully made against the United States when it appeared 
that the defendant had bought the scow more than two years after 
the collision and without notice of any claim or lien, the government 
having failed to proceed against the scow during that time.168 In 1920 
Congress supplied an exclusive remedy in admiralty against the United 
States and its corporations on all maritime cases arising from the pos
session or operation of merchant vessels, and furnished a complete, 
uniform system of administration from the original process to the 
satisfaction by the Treasury of judgments against the United States 
or the corporations.169

This legislation exempted the United States and the corporation 
from the giving of bond or admiralty stipulation. In 1911 Congress 
had excused the Unitqd States and any department of the government 
from giving any bond, obligations, or security either to prosecute or 
to answer in damages or costs in the federal courts in certain cases.170 
An amendment effective June 19, 1934, extended this privilege to any * 185 * * * 189

43 Stat. 266 (1933), 28 U. S. C. § 42 (1934).
185 Ibid. State courts had assumed jurisdiction either on the theory that a fed

eral-owned corporation was not the United States or that state jurisdiction was 
concurrent because not excluded. See Thurston, Government Proprietary Corpora
tions (1935) 21 Va. L. Rev. 351, 395; Field, Government Corporations: A Pro
posal (1935) 48 H arv. L. Rev. 775, 794; and the decisions cited by these writers.

168 See Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 
351, 395-396.

The Lake Monroe, 250 U. S. 246 (1919).
i«s The No. 34, 11 F. (2d) 287 (D. C. Mass. 1925).
189 XJ. S. S. B. Emergency Fleet Corp. v. Rosenberg Bros, and Co., 276 U. S. 

202 (1928).
17036 Stat. 1131, 1167 (1911), 28 U. S. C. § 870 (1934).
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corporation all the stock of which is beneficially owned by the United 
States.171 Congress directs that upon a decision adverse to the gov
ernment such costs as are taxable by law shall be paid from the con
tingent fund of the department which directed the institution of the 
proceedings.172

The effectiveness with which the injunctive process may be used 
against the operations of federal-owned corporations may give point 
to suggestions that Congress try to shield them from attack by 
injunction.173

The Constitution of the United States provides that Congress shall 
have power to exercise exclusive legislation in all cases whatsoever 
over what is now the District of Columbia and “ over all places pur
chased by the consent of the legislature of the state in which the same 
shall be, for the erection of forts, magazines, arsenals, dockyards, and 
other needful buildings.” 174 175 By a liberal construction of this provision 
and by broadening the scope of state statutes of cession, lands ac
quired by the United States and the activity thereon might be re
moved from all but a minimum of state interference.176 Where land 
is acquired by the United States for uses not enumerated in the quoted 
section of the Constitution, the state in which the land is situated may 
reserve its jurisdiction and powers over the land insofar as this is 
consistent with the effective use of the land by the United States.176 
It is not altogether certain to what extent federal-owned corporations 
are subject to the local police power of the states.177 Notwithstanding 
an Arizona statute to the contrary, the Supreme Court of the United 
States held that federal authorities were not required to submit the 
specifications of Boulder Dam for approval by the state authorities.178 
This may furnish an imperfect analogy, however, for a federal-owned

1T148 Stat. 1109, 28 U. S. C. § 870 (1934).
” 2 ibid.
123 The electrification program has run into a barrage of litigation in which 

the litigants have usually sought the remedy of an injunction. For instance, see, 
Ashwander v. Tennessee Valley Authority, 297 U. S. 288 (1936).

774 U. S. Const. Art. I, § 8.
175 See Fort Leavenworth R. R. v. Lowe, 114 U. S. 525 (1885) ; United States

v. Tucker, 122 Fed. 518 (W. D. Ky. 1903); Note, The Corporation as a Federal
Administrative Device (1935) 83 U. of P a. L. Rev. 346, 352.

178 See State of Tennessee ex rel. v. Oliver, 162 Tenn. 100, 35 S. W. (2d) 396 
(1931), discussing the state jurisdiction over territory ceded to the United States 
for the Great Smoky Mountains National Park, and reviewing important authori
ties. See 1 Cooley, Constitutional L im itations (8th ed., 1927) 258; and Field, 
Government Corporations: A Proposal (1935) 48 H arv. L. Rev. 775, 786. See 
James v. Dravo Contracting Co., 58 Sup. Ct. 208 (1937); Silas Mason v. Tax 
Commissioner, 58 Sup. Ct. 233 (1937); Atkinson v. State Tax Commission, 58 
Sup. Ct. 419 (1938); Surplus Trading Corp. v. Cook, 281 U. S. 647 (1930).

777 For analogies see note 176, supra.
178 Arizona v. California, 283 U. S. 423 (1930).
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housing corporation which does not wish to observe local building
laws.178

In another connection the Supreme Court of the United States has 
declared that one limitation upon the power of a state to exclude a 
foreign corporation from doing business within the state, or to exact 
conditions for allowing it to do business within the state, is when the 
corporation “ is in the employ of the Federal Government.” 179 180

VII
TAXATION AND FEDERAL OWNERSHIP

The connection between federal-owned corporations and public 
finance and taxation illustrates simply one phase of the broad problem 
presented by governmental property and instrumentalities generally. 
The very nature of the American system of dual sovereign govern
ments impliedly prohibits the states from taxing the Federal Govern
ment or its instrumentalities and the Federal Government from tax
ing the states or their instrumentalities. Being based upon no specific 
provision of the Federal Constitution but upon decisions of the Su
preme Court of the United States, this implied prohibition is applied, 
and exceptions are made to it, as the court from time to time develops 
its practical meaning through decisions in actual controversies which 
come before it for determination. It is this court which must ulti
mately decide whether a federal tax applies to a particular state enter
prise or whether a state tax applies to a particular federal enterprise, 
because in the one case it is federal legislation which is involved and 
in the other case it is the Federal Constitution.

Subject to this review by the Supreme Court each government is 
free to carry on its affairs without interference by the other, and the 
court seeks to give the prohibition a practical construction which will 
not unduly impair the taxing power of one government or the appro
priate exercise of its powers by the other. Such construction seems 
to mean that the taxation by one government of the instrumentalities 
of the other is not objectionable unless it impairs their efficiency as 
agents of the government they were intended to serve, but there is 
some room for controversy over what constitutes an impairment181

179 See Note, The Corporation as a Federal Administrative Device (1935) 83 
U. OF Pa. L. Rev. 346, 354; and Schnell, Federally Owned Corporations and Their 
Legal Problems (1936) 14 N. C. L. Rev. 238, 364-366.

iso Pembina Silver Mining and Milling Co. v. Pennsylvania, 125 U. S. 181, 190 
(1888). State regulation and state taxation in connection with federal-owned 

corporations are subjects which are dealt with to some extent at other places herein.
181 The federal franchise of a privately-owned corporation serving the United 

States might be considered immune while its property might be subject to state 
taxation. The privately-owned national banks and the federal-owned corporations

646 The Georgetown Law Journal
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and whether the Federal Government occupies a superior position to 
the states in this respect.182

Doubtless no statement of universal application should be risked 
as to what instrumentalities of one government are exempt from taxa
tion by the other government, but it seems reasonably safe to say that 
“those agencies through which either government immediately and 
directly exercises its sovereign powers are immune from the taxing 
powers of the other,” 183 and perhaps to add that this principle may 
not extend to anything lying outside of or beyond governmental func
tions. Certainly the immunity exists in favor of property owned 184 or 
securities issued by either government185 186 and there appears to be no 
doubt that a corporation may be such an instrumentality of govern
ment as to be clothed with the same immunity.188 In the present study, 
self-confined to federal-owned corporations, any discussion of pri
vately-owned corporations serving federal purposes or of state-owned 
corporations is introduced merely by way of analogy in trying to shed 
light on the taxable status of federal-owned corporations.

In dealing with the application of federal taxes to state functions 
the Supreme Court of the United States has shown a disposition to 
recognize a distinction between strictly governmental functions and 
commercial functions, upholding the immunity of the former but not 
of the latter. When cities or states undertake to engage in the liquor 
business they are subject to federal liquor taxes, the compelling reason 
apparently being that otherwise the federal revenue system might be 
destroyed through a wide state socialization of industries.187 In any
used during the World War were held to be entirely immune from state taxation. 
Congress has consented to state taxation of national banks.

183 See Boudin, The Taxation of Governmental Instrumentalities (1933) 22 
Georgetown Law J ournal 1.

183 Metcalf v. Mitchell, 269 U. S. 514, 522 (1925). See also, Shaw v. Gibson- 
Zahniser Oil Corp., 276 U. S. 575 (1928).

is4 Van Brocklin v. Anderson, 117 U. S. 151 (1886), rev'g, 83 Tenn. 33 (1885).
i*5 See State ex rel v. Gehner, 281 U. S. 313 (1929), for a statement of the rule 

as to government obligations. But a state tax on the exercise of corporate privi
leges may under certain conditions be measured by income of the corporation al
though part of such income is derived from United States bonds: Educational 
Films Corp. v. Ward, 282 U. S. 379 (1930), limiting Macallen v. Massachusetts, 
279 U. S. 620 (1928). See also, Wallace v. Myers, 38 Fed. 184 (C. C. S. D. N. Y. 
1889), and General Securities Co. v. Williams, 161 Tenn. 50, 29 S. W. (2d) 662 
(1930). The exemption of obligations of a state and its political subdivisions from 
federal taxation is noted in Willcuts v. Bunn, 282 U. S. 216 (1930), and Indian 
Motocycle Co. v. United States, 283 U. S. 570 (1930).

186 See Clallam County v. United States, 263 U. S. 341 (1923).
187 See Ohio v. Helvering, 292 U. S. 360 (1934); South Carolina v. United 

States, 199 U. S. 437 (1905); and Salt Lake City v. Hollister, 118 U. S. 256 (1886). 
In South Carolina v. United States, supra, a dissenting opinion argued that the 
state was exercising its police power, a governmental function not taxable by the
United States.
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event, the Supreme Court has declared that the conduct of a business 
of a private nature by a state is a non-governmental function which is 
subject to the taxing power of the Federal Government and in one case 
observed th a t: “ It is no part of the essential governmental functions 
of a state to provide means of transportation, supply artificial light, 
water and the like.” 188 Similarly it was held by a circuit court of 
appeals that the federal capital stock tax applied to a banking corpora
tion owned and controlled by a state because, notwithstanding it was 
an instrumentality of the state, it was carrying on business of a private 
character in the corporate form.189

With respect to federal taxation and state functions the distinction 
between governmental and commercial functions of the state may be 
the proper one to make because it protects the essential governmental 
operations of the state and requires the commercial activities of states 
to carry a fair share of the expenses of the Federal Government. How
ever, in practice there may be some difficulty in deciding whether, a 
particular function is governmental or commercial. There may be 
other tests but it is suggested 190 that the best test may be found in the 
methods by which an enterprise or undertaking is financed. If financed 
by taxation it is probably governmental. If it is self-sufficient and 
secures its revenues from sales of goods or services it is probably 
commercial. In either case, however, closer examination may reveal 
an error in the first impression or an exceptional case like the mainte
nance of a highway toll bridge or a ferry for hire which, despite an 
appearance of being a commercial function, has traditionally been 
regarded as a governmental function.

Shall the same distinction apply with respect to state taxation of 
federal-owned corporations ? If the doctrine of the cases dealing with 
state taxation of privately-owned railroad corporations, operating 
under federal franchises, and conceding that they are subject to some 
types of state taxation 191 has not been completely overturned by the 
later decisions upholding the immunity from all state taxation of the

188 Flint v. Stone Tracy Co., 220 U. S. 107, 172 (1911). See Helvering v. Powers, 
293 U. S. 214 (1934).

189 North Dakota v. Olson, 33 F. (2d) 848 (C. C. A. 8th, 1929), appeal dismissed 
for lack of jurisdiction, 280 U. S. 528 (1929).

190 See Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 
351, 473.

191 A divided court in Union Pacific R. R. v. Peniston, 18 Wall. 5 (U. S. 1873), 
upheld a county tax on the property of a railroad incorporated and fostered by 
Congress. See also, Thomson v. Union Pacific R. R., 9 Wall. 579 (U. S. 1869). But 
a railroad franchise granted by Congress was held to be exempt from State taxa
tion. California v. Central Pacific R. R., 127 U. S. 1 (1888), and Central Pacific 
R. R. v. California, 162 U. S. 91 (1896). See note 146 supra.
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privately-owned national banks 192 and the federal-owned wartime cor
porations,193 it may be that state taxation can reach some federal- 
owned corporations although this is doubtful speculation.

It has been suggested 194 that the same distinction between govern
mental functions and commercial functions should apply as well in 
dealing with state taxation of federal enterprises as with federal taxa
tion of state enterprises, and that in both cases there can be no valid 
objection to requiring, through non-discriminatory taxation, that the 
commercial activities of one government make a fair contribution to 
the expenses of the other government. Doubtless state taxation of fed
eral-owned corporations could not extend to business done or property 
located beyond its jurisdiction even if otherwise unobjectionable, and 
the doctrine of complete immunity from state taxation announced in 
the cases involving the national banks and the federal-owned war
time corporations makes it very doubtful whether the Supreme Court

i92 The declaration in Owensboro National Bank v. Owensboro, 173 U. S. 664, 
668 (1899), that the states “would be wholly without power to levy any tax, either 
direct or indirect, upon the national banks, their property, assets or franchises, 
were it not for the permissive legislation of Congress,” seems to state the estab
lished rule as to national banks, but it goes beyond the rule announced by Chief 
Justice Marshall in M’Culloch v. Maryland, 4 Wheat. 316 (U. S. 1819), especially 
at 436, 437, where he reserved the question of state taxes on the real estate or 
bank shares of the Bank of the United States.

198 The United States Spruce Production Corporation, incorporated by the United 
States in the State of Washington to aid in producing aircraft lumber, was held 
immune from state taxation in Clallam County v. United States, 263 U. S. 341 
(1923); Lincoln County v. Pacific Spruce Corp., 26 F. (2d) 435 (C. C. A. 9th, 
1928); Pacific Spruce Corp. v. Lincoln County, 21 F. (2d) 586 (D. C. Ore., 1927); 
U. S. Spruce Production Corp. v. Lincoln County, 285 Fed. 388 (D. C. Ore., 1922); 
and the same rule was applied to its subsidiary railroad in Port Angeles W. R. R. v. 
Clallam County, 20 F. (2d) 202, 36 F. (2d) 959, 44 F. (2d) 28 (D. C. Wash. 1927, 
1930, C. C. A. 9th, 1931).

The same immunity was extended to the United States Housing Corporation in 
New Brunswick v. United States, 276 U. S. 547 (1928); U. S. Housing Corp. v. 
City of Watertown, 186 N. Y. Supp. 309 (1920).

The U. S. Shipping Board Emergency Fleet Corporation was accorded like 
immunity in Whan v. Green Star S. S. Corp., 22 F. (2d) 483 (C. C. A. 2d, 1927), 
cert, denied, Adams v. United States, 276 U. S. 629 (1928); U. S. S. B. Emergency 
Fleet Corp. v. Delaware County, 17 F. (2d) 40 (C. C. A. 3rd, 1927), w rit of error 
dismissed, Delaware County v. U. S. S. B. Emergency Fleet Corp., 275 U. S. 483 
(1927); King County v. U. S. S. B. Emergency Fleet Corp., 282 Fed. 950 (C. C. A. 
9th, 1922); United States v. Coghlan, 261 Fed. 425 (D. C. Md., 1919).

194 See Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 
351, 482-483, also suggesting, however, that Congress must be accorded the power 
“ to say how and to what extent the states may tax such corporations.” See also, 
the opinion of Judge Green in Alabama v. United States, 38 F. (2d) 897, 904-907 
(Ct. Cl. 1930), and the opinion of Circuit Judge Wooley in U. S. S. B. Emergency 
Fleet Corp. v. Delaware County, 17 F. (2d) 40, 41 (C. C. A. 3rd, 1927). Cf. U. S. S. 
B. Emergency Fleet Corp. v. Western Union Telegraph Co., 13 F. (2d) 308 (App. 
D. C. 1926), rev’d, 275 U. S. 415 (1928).
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of the United States would permit the same latitude in this respect 
to the states as it has allowed to the Federal Government. The superior 
position of federal legislation in this respect rests upon the distinction 
which is made between the action of the whole on a part, and the action 
of a part on the whole, so well stated by Chief Justice Marshall.195 196 It 
may turn out, therefore, to be within the power of Congress at least to 
determine the pattern and limits of state taxation of federal-owned 
corporations if not to exempt them completely from state taxation.

It is important to recognize that a privately owned corporation, as 
well as a federal-owned corporation, may be used as an instrumentality 
or agency of the Federal Government in exerting its constitutional 
powers. In the case of a privately owned corporation acting as an 
agency of the Federal Government the claim for exemption from state 
taxation rests upon the fact of agency and grows out of the relation 
existing between principal and agent. On the other hand the claim 
for exemption of a federal-owned corporation from state taxation 
rests upon one or both of two grounds: (1) a disregard of the cor
porate fiction or entity by considering the Federal Government as 
owner of the corporate property through its ownership of all the 
capital stock, or (2) the relation of principal and agent. It would, 
accordingly, be quite natural to expect that the exemption might be 
more extensive or complete in favor of a federal-owned corporation 
than in favor of a privately owned corporation serving as an agency 
of the Federal Government in addition to its own private activities.

There is no exemption from state taxation, perhaps, in favor of a 
privately owned corporation chartered or subsidized by the Federal 
Government unless it is employed as an agency or instrumentality for 
the exercise of constitutional powers of the United States. Such a cor
poration, so employed, is not subject to any state taxes which would 
hinder, obstruct, or interfere with the efficient discharge of its duties 
to the Federal Government or with the Government’s use of it.19B 
Subject to this same condition, a state may tax the real and personal 
property of a privately owned federal corporation, upon the theory 
that a tax on the property owned by it only remotely affects its effi
ciency in this respect,197 * whereas a tax upon its franchise or opera

10= See M’Culloch v. Maryland, 4 Wheat. 318, 435 (U. S. 1819); Boudin, The 
Taxation of Governmental Instrumentalities (1933) 22 Georgetown Law J ournal 
1; Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 351, 
472; Schnell, Federally Owned Corporations and Their Legal Problems (1935) 14 
N. C. L. Rev. 238, 344, 345, 351; Note, State Taxation and Regulation of the Ten
nessee Valley Authority (1934) 44 Yale L. J . 326.

196 See M’Culloch v. Maryland, 4 Wheat. 316 (U. S. 1819); Osborn v. Bank, 9
Wheat. 738 (U. S. 1824); Owensboro National Bank v. Owensboro, 173 U. S. 664, 
668 (1899).

i9i See note 191, supra.
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tions directly and necessarily impairs its efficiency as an agent of the 
government.188 But this distinction between a tax on property and a 
tax on operations was not recognized in the case of the federal-owned 
war-time corporations because a state tax on their property also di
rectly and necessarily impaired the efficient exercise of federal powers 
and would have appropriated property and funds of the Federal Gov
ernment to state uses, a result wholly incompatible with federal 
sovereignty.199

It is worth while to examine the beginnings of this doctrine of tax 
immunity. During the brief period in 1781-1782 when the United 
States owned a majority of the stock in the Bank of North America, 
incorporated by the Congress of the Confederation, there were no 
developments requiring notice here.200 The effort of the State of 
Georgia to tax the Savannah branch of the first Bank of the United 
States (1791-1811), in which the United States owned twenty per cent 
of the stock and which operated under a charter from Congress, gave 
rise to litigation which was determined on a jurisdictional point with
out a decision on the validity of the tax.201

Efforts to impose state taxes on the second Bank of the United 
States (1816-1836), also incorporated by Congress and twenty per 
cent owned by the United States, make an interesting chapter of his
tory.202 In 1819 the Supreme Court of the United States declared that 
a Maryland tax upon the note issues of the Baltimore branch of the 
bank was an unconstitutional impairment of the usefulness of the 
bank as an instrumentality exercising constitutional powers of the 
United States.203 The decision was limited to the precise tax involved 
and did not extend to state taxation of the bank’s real estate, or of 
bank shares owned by citizens of the state in common with similar 
property within the state. In 1824 the Supreme Court enjoined the 
enforcement of an Ohio tax on the operations of the Chillicothe branch 
of the bank.204 Although the United States owned but a minority of 
the bank stock, the bank was held to be free from the obstruction of 
state taxation.

On the other hand, the Supreme Court affirmed the validity of state 
taxation of the property of a privately-owned railroad company char
tered by Congress and exercising valuable federal franchises, on the

is® Ibid.
i"  See note 193, supra.
200 v a n  Dorn, Government Owned Corporations (1926) 227-230. See also, 

Clarke and H all, Legislative and Documentary H istory of th e  Bank  of the 
U nited States (1832) 9-14.

201 The Bank of the United States v. Deveaux, 5 Cranch 61 (U. S. 1809).
202 See note 14, supra.
203 M’Culloch v. Maryland, 4 Wheat. 316 (U. S. 1819).
204 Osborn v. Bank, 9 Wheat. 738 (U. S. 1824).
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theory that the tax too remotely affected the efficiency of the corpora
tion as a federal agency to fall within the implied prohibition against 
state taxation of federal instrumentalities.205 Although national banks 
are privately-owned they are federal agencies and exert constitutional 
powers of the United States, and may not be taxed by the states except 
as Congress consents.206 207 Whether the ownership be private or federal, 
an instrumentality of the Federal Government exerting constitutional 
powers of the Union may not have its efficiency impaired by state taxa
tion unless Congress consents.

The immunity from state taxation possessed by a federal-owned 
corporation might be expected to include its capital stock, assets, 
franchise, income, and operations. Reported litigation in this con
nection seems to have involved state taxes on property. The exemption 
from state taxation of property of the United States devoted to public 
uses was applied to property of several of the federal-owned corpora
tions created during the World War.20T It is true that these corpora
tions were directly serving the United States in the prosecution of 
the World War and it has been suggested that they may have occupied 
a position in this respect superior to that of federal-owned corpora
tions engaged in commercial enterprises during normal conditions.208 
A question may be reserved as to the taxable status of federal-owned 
corporations used by the United States in dealing with an economic 
crisis.

Congress may perhaps have the right to consent to state taxation of 
federal-owned corporations,209 and possibly the officials of such a cor
poration can, as a matter of policy, subject it to state taxation or 
voluntarily make payments to the state or localities as an equivalent 
of, or in lieu of, taxes especially when Congress has expressly author
ized such a policy.210 A fair and sensible policy for Congress to follow 
in giving or withholding its consent to state and local taxation of 
federal-owned corporations can scarcely be formulated for indiscrimi
nate application. Consideration probably must be given to the par
ticular functions of the individual corporation, the public interest, and 
existing private competitors.

205 Union Pac. R. R. v. Peniston, 18 Wall. 5 (U. S. 1873). See note 191, supra.
zoo See note 192, supra.
207 See note 193, supra.
208 Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 351, 

363, 482.
209 See Note, The Corporation as a Federal Administrative Device (1935) 83 

U. of Pa. L. Rev. 346, 355.
210 The corporation’s contractual capacity might be used to make contracts for 

local governmental services to be paid for at the regular rate charged to private 
persons. See, Note, The Corporation as a Federal Administrative Device (1935) 
83 U. of Pa. L. Rev. 346, 355, n. 93.



During the World War the United States Housing Corporation de
sired to secure local public utilities for its housing projects but Con
gress had not consented to state and local taxation or assessment of 
its property. The corporation was, however, authorized to make con
tracts and it made use of this power to solve the problem without 
having to ask Congress for additional power. The solution lay in a 
contract whereby the city agreed to supply the property of the cor
poration with the same services and protection afforded to private 
property and at the same rate.211

Lincoln County, Oregon, had occasion to illustrate how county 
finances can be affected by the tax exempt characteristic of a federal- 
owned corporation. The United States Spruce Production Corporation, 
created by the United States under the laws of the State of Washing
ton to aid in the production of aircraft during the World War, acquired 
large holdings of timber land in Lincoln County and the courts con
sistently denied the liability of the corporate property for local taxes.212

On the part of the Federal Government there is some recognition of 
the serious losses of revenue which may sometimes be suffered by 
states and localities as the result of increased federal activities. Con
gress has waived the tax exemption on the real property held by the 
Federal Deposit Insurance Corporation,213 the Home Owners Loan 
Corporation,214 * and the Reconstruction Finance Corporation,216 and on 
the real and personal property, both, of the Central Bank for Coopera
tives, the Production Credit Corporation, Production Credit Associa
tion, and Banks for Cooperatives.216 Whether merely by accident, as 
has been suggested,217 or by intention, in one group of corporations

211 Ibid. See also, Van Dokn, Government Owned Corporations (1926), 288.
212 See note 193, supra. Cf. New Brunswick v. United States, 276 U. S. 547 

(1928), holding the interest of a buyer of real estate from the United States 
Housing Corporation taxable to the buyer but the tax lien subordinate to any un
paid purchase money lien, in view of the Congressional requirement of a first 
lien to secure unpaid purchase money. That is to say, the interest of the United 
States may not be reached by state taxation. See People ex rel. Donnen-Union 
Coke Corp. v. Burke, 204 App. Div. 557, 198 N. Y. Supp. 601 (4th Dep’t 1923), 
aff’d without opinion, 236 N. Y. 650, 142 N. E. 320 (1923); People ex rel. Donnen- 
Hanna Coke Corp. v. Burke, 128 Misc. 195, 217 N. Y. Supp. 803 (Sup. Ct. 1926), 
aff’d, 222 App. Div. 790, 226 N. Y. Supp. 882 (4th Dep’t 1927), aff’d, 248 N. Y. 
507, 162 N. E. 503 (1928); De la Vergne Mach. Co. v. State Tax Commissioner, 
211 App. Div. 227, 207 N. Y. Supp. 680 (3d Dep’t 1925), aff’d, 241 N. Y. 517, 150 
N. E. 536 (1925). See also, Thurston, Government Proprietary Corporations 
(1935) 21 Va. L. Rev. 351, 481-482; Schnell, Federally Owned Corporations and 
Their Legal Problems (1936) 14 N. C. L. Rev. 238, 339-345.

213 48 Stat. 177 (1933), 12 U. S. C. § 264(p) (1934).
2ii 48 Stat. 130 (1933), 12 U. S. C. § 1463(c) (1934).
21547 Stat. 9 (1932), 15 U. S. C. § 610 (1934).
216 48 Stat. 267 (1933), 12 U. S. C. § 1138(c) (1934).
2ii Note, The Corporation as a Federal Administrative Device (1935) 83 U. 

of P a. L. Rev. 346, 355.
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only realty, and in the other group both realty and personalty, is sub
ject to taxation.

Recently the Supreme Court held that the states could tax the 
national bank shares owned by the Reconstruction Finance Corpora
tion and the corporation promptly advocated legislation by Congress 
to except such stock from the application of permissive legislation 
under which states are able to tax national bank shares.218

The electrification program of the Federal Government, in which 
federal-owned corporations figure prominently, affords an opportunity 
for studying the practical effects of the tax exemption of governmental 
instrumentalities. The State of Alabama tried to force the United 
States on its sale of power generated at Muscle Shoals to pay the state 
tax imposed upon the privilege of manufacturing and selling hydro
electricity, but the Supreme Court of the United States could find no 
Congressional consent for the United States to be sued on such a 
claim.219

The act of Congress creating the Tennessee Valley Authority at
tempts, at least partially, to compensate the States of Alabama and 
Tennessee for the loss of taxes caused by the tax-exempt status of this 
corporation or by any displacement of privately owned existing and 
taxable utilities.220 It directs that a fixed percentage of the gross pro
ceeds received by the Authority from the sale of electric power gen
erated in Alabama or Tennessee shall be paid to each state, sales for 
governmental purposes excluded. This percentage may be changed by 
the Authority, subject to approval by the President of the United 
States, but no change shall be made more often than once in five years 
or without an opportunity for the States of Alabama and Tennessee to 
be heard.

The act creating the Tennessee Valley Authority does not directly 
consent to state taxation or submit the federal-owned corporation to 
the absolute taxing power of the states. It aims at paying the states 
for the valuable services rendered by them and it at least partially 
removes one advantage public ownership would otherwise have over 
private ownership.

218 The Supreme Court having held in Baltimore Nat. Bank v. State Tax Com
mission of Maryland, 297 U. S. 209 (1936), that ownership of national bank stock 
by the Reconstruction Finance Corporation did not withdraw such stock from the 
previous grant of Congressional permission under which national bank shares 
are subject to state taxation, Congress promptly exempted such stock from all 
taxation while owned by this corporation whether imposed before or after passage 
of the act specifically exempting it. 48 Stat. 6, 21 (1933), 49 Stat. 1185 (1936), 
12 U. S. C. § 51d (1934).

219 Alabama v. United States, 282 U. S. 502 (1931), rev'g same case, 38 F. (2d) 
897 (Ct. Cl. 1930). The tax in question was for the year 1926, before creation of 
the Tennessee Valley Authority.

22048 Stat. 66 (1933), 16 U. S. C. § 831 1. (1934).
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What the states do with these payments is their own concern. They 
might turn them into their general funds or use them to compensate 
counties and cities for loss of their tax revenues incident to the dis
placement of public utilities. The Tennessee Valley Authority might 
adopt a policy of making up to the states and localities such loss of 
revenue as Federal operation may cause them, if the policy is consistent 
with the wishes of Congress.221 It might, however, take the position 
that the benefits accruing to the area in which it operates will more 
than compensate the state and local governments, in the area, for any 
losses suffered by them on account of its operations.

The trend towards a contemporaneous expansion of federal and 
municipal or state distribution and sale of electricity might be expected 
to illustrate both aspects of the tax-exempt characteristic of govern
mental instrumentalities under the American system of dual sovereign 
governments. However, it is perhaps possible that federal activities 
will be accorded complete immunity from state and local taxation while 
state and municipal activities will be subjected to the federal taxing 
power. In rate-making, public operation may have to make a book
keeping charge against itself for the taxes it does not pay, in order to 
furnish a fair yardstick by which to test the reasonableness of the 
rates charged by privately-owned utilities.

State taxation embraces not only taxes on property and privileges 
but also corporation, excise, income, and sales taxes. Taxes paid by 
employees of federal-owned corporations and by contractors doing 
work for such corporations also deserve mention.

Analogous decisions relating to private or quasi-public corporations 
may indicate that a federal-owned corporation created by Congress 
acting as the national legislature cannot be treated as anything other 
than a domestic corporation in any state or territory in which it does 
business, or be taxed as a foreign corporation. Ordinarily a corpora
tion created by Congress acting as the local legislature for the District 
of Columbia or a territory has been held a domestic corporation of the 
District of Columbia or the territory, as the case might be, and a 
foreign corporation in the states.222

In the strict sense, a federal-owned corporation created under state 
laws is a foreign corporation so far as other states are concerned. 
While a state can absolutely refuse to admit private foreign corpora
tions, except those engaged in interstate or foreign commerce or em

221 See note 210, supra; also, Schnell, Federally Owned Corporations and Their 
Legal Problems (1936) 14 N. C. L. Rev. 238, 349; Note, State Taxation and Regu
lation of the Tennessee Valley Authority (1934) 44 Yale L. J. 326.

222 See F letcher Cyc. Corp. (Perm. Ed.) § 8291; and 1 T hompson , Corpora
tions (3rd ed.) §§ 146, 153-158. Difficulties arise in the case of a federal-owned 
corporation chartered under state laws. See Thurston, Government Proprietary 
Corporations (1935) 21 Va. L. Rev. 351, 483-484.
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ployed as an agency or instrumentality of the United States or other
wise protected by the Federal Constitution,223 it cannot grant the 
privilege of domestication upon conditions which olfend the Federal 
Constitution.224 And although the exemption of federal agencies from 
the influence of state legislation is not based on any express provision 
of the Federal Constitution but is implied and hence is theoretically 
limited to such state legislation as impairs their usefulness or capabil
ity as instrumentalities of the Federal Government,225 nevertheless it 
is probably not within the power of a state to exclude a foreign cor
poration from doing business within the state or to limit or tax the 
exercise of its powers within the state insofar as it is acting within 
constitutional limits as an agent of the Federal Government.226

Charges made by a state against a foreign corporation usually fall 
under two heads. First, there is a fee, incident to domestication, which 
supposedly covers the expense of recording a copy of the charter, pub
lishing a list of corporations, and similar expenses, and for filing 
reports of financial condition and other matters. The second charge is 
frankly a privilege tax. Against a federal-owned corporation, formed 
in another state, the registration fee for domestication may perhaps be 
permissible provided it is reasonable and is not a disguised tax. But 
the charge which is frankly a tax would probably be unconstitutional 
because impairing the efficiency of a federal instrumentality. This is 
illustrated by the mortgages executed to Federal Land Banks which 
are exempt from federal, state and local taxation, but are not entitled 
to registration under state laws without payment of the usual fees for 
registration, provided they are reasonable and intended to cover the 
expense of maintaining the state registry.227

Whatever may be the theory upon which it is rested, the immunity 
of federal-owned corporations from taxation under state authority 
seems fairly well established in respect to their franchises and prop
erty. The general rule thus established might exempt these corpora
tions from the operation of state excise taxes unless it was decided 
that the corporate functions were clearly commercial and not govern
mental, in line with the decisions dealing with federal taxation of state 
enterprises. As for state income taxes, the highest court in the State 
of New York has declared that the assessment of a state tax upon the

223 F letcher Cyc. Corp. (Perm. Ed.) § 8303. See also, Railway Express 
Agency v. Virginia, 282 U. S. 440 (1931).

224 See Williams v. Standard Oil Co., 278 U. S. 235 (1929); Terral v. Burke
Construction Co., 257 U. S. 529 (1922); F letcher Cyc. Corp. (Perm. Ed.) §§ 8390, 
8397, 8401.

226 See Williams v. Talladega, 226 U. S. 404 (1912), rev’g, 164 Ala. 633, 51 So. 
330 (1909); First National Bank v. Kentucky, 9 Wall. 353 (U. S. 1870); F letcher 
Cyc. Corp. (Perm. Ed.) § 8397, n. 12.

22* See F letcher Cyc. Corp. (Perm. Ed.) § 8397, n. 12.
227 Federal Land Bank v. Crosland, 261 U. S. 374 (1923).
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net income of the federal-owned corporation was invalid as a tax upon 
income accruing to the United States and therefore a tax upon federal 
property.228

A state tax, although not imposed directly upon a federal-owned 
corporation, may indirectly affect it. The validity of such a tax is 
supposedly determined by its practical effect upon the corporation. 
One of the most important taxes in state finances, the gasoline tax, 
will illustrate. This tax is usually paid to the state by the dealer on 
the basis of a certain number of cents per gallon on his sales. Presum
ably the dealer includes the tax in his selling price and thus a federal- 
owned corporation buying gasoline at the regular price will be paying 
the state tax. Agencies of the United States such as the coast guard 
fleet or a veterans’ hospital cannot be thus taxed in securing the 
things desired for their governmental purposes,229 otherwise the states 
could appropriate federal funds to their own purposes.

From one decision to this effect by the Supreme Court of the United 
States four members of the court dissented upon the ground, appar
ently, that a state tax which remotely affects the efficient exercise of 
a federal power is not for that reason alone inhibited absolutely by the 
Federal Constitution but that the problem in every case is one of 
reasonableness and degree, and Mr. Justice Holmes, in his dissenting 
opinion, remarked that because government employees could not work 
naked and unfed they ought not therefore to expect their bills for 
food and clothing to be reduced by the amount which grocers and 
tailors have been taxed on sales to them.230 This remark by Justice 
Holmes is especially pertinent to state taxes upon purchases of tobacco 
and gasoline, for instance, by the employees of a federal-owned cor
poration for their own personal and private purposes. It is doubtful 
if they could escape such state taxes on purchases by them from a 
commissary operated by the corporation, their employer.231

228 De la Vergne Mach. Co. v. State Tax Commission, 211 App. Div. 227, 207 
N. Y. Supp. 680 (3rd Dep’t 1925), aff’d, 241 N. Y. 517, 150 N. E. 536 (1925). Cf. 
United States v. Coghlan, 261 Fed. 425 (D. C. Md. 1919); and see Note, The Cor
poration as a Federal Administrative Device (1935) 83 U. of Pa. L. Rev. 346, 355, 
n. 90.

228 Panhandle Oil Co. v. Mississippi, 277 U. S. 218 (1928); and Graysburg Oil 
Co. v. Texas, 278 U. S. 582 (1929). See also, United States v. Cordy, 58 F. (2d) 
1013 (D. C. Md. 1932). Cf. Eastern Air Transport v. South Carolina Tax Com
missioner, 285 U. S. 147 (1932), holding that a state may tax sales of gasoline 
to private air transport lines for use in interstate commerce because the mere 
purchase of supplies for conducting an interstate business is not so identified with 
interstate commerce as to make such sales immune from a non-discriminatory tax 
imposed by the state upon intrastate dealers, their being no burden on interstate 
commerce.

230 Panhandle Oil Co. v. Mississippi, 277 U. S. 218 (1928).
231 Compare, United States v. Strang, 254 U. S. 491 (1921), Salas v. United 

States, 234 Fed. 842 (C. C. A. 2d, 1916).
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A state is without power to tax the office of a judicial, military, or 
civilian officer of the United States or his income or salary derived 
therefrom,232 because such salary is the means by which the services 
of the officer are procured and state taxation thereof would interfere 
with the exercise of federal powers.233 The same reason prevents the 
Federal Government from taxing the salary of a state officer.234 It has 
been suggested, however, that the present doctrine of the Supreme 
Court that the income of state employees is exempt from the federal 
income tax appears unsound, even as to state officers employed in 
governmental functions, because the Federal Government could not 
destroy a state by taxing state employees at no higher rate than other 
private citizens and because state employees should contribute to the 
expenses of the Union by which they are equally benefited with other 
people.235 236

State employees engaged in proprietary or commercial functions 
appear to be subject to the federal income tax upon the ground that 
one limitation upon the immunity of state instrumentalities from the 
federal taxing power is that the state “cannot withdraw sources of 
revenue from the federal taxing power by engaging in business which 
constitutes a departure from usual governmental functions and to 
which by reason of their nature, the federal taxing power would 
normally extend.” 238 239 Of course a state function which is strictly gov
ernmental does not become proprietary or commercial merely because 
it may be exercised through a corporation owned by the state.237

Undoubtedly a state may tax the property of a federal officer after 
it has lost its identity as salary and become part of his general estate.238 
It is not clear who are federal officers entitled to immunity of their 
salary from state taxation. 238 In dealing with state taxation in con
nection with federal-owned corporations the courts have emphasized

232 Dobbins v. Erie County, 16 Pet. 435 (U. S. 1842).
233 Indian Motocycle Co. v. United States, 283 U. S. 570 (1931), contains an 

illuminating discussion of general principles involved in determining whether 
the incidence of a tax is such as to make it an interference with the exercise of 
governmental powers.

234 Buffington v. Day, 11 Wall. 113 (U. S. 1871). Generally, see Willcuts v. 
Bunn, 282 U. S. 216 (1931).

235 See Thurston, Government Proprietary Corporations (1935) 21 Va. L. 
Rev. 351, 474.

236 See Helvering v. Powers, 293 U. S. 214 (1934).
237 See T hurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 

351, 475.
238 See Dyer v. Melrose, 197 Mass. 99, 83 N. E. 6 (1908), aff’d, 215 U. S. 594 

(1910). In Cassels v. Wilder, 23 Hawaii 358 (1916), an army officer’s automobile 
was held not exempt because used in the performance of his official duties.

239 See Melcher v. Boston, 9 Mete. 73 (Mass. 1845); State v. Bell, 61 N. C. 76 
(1867); and the annotation in 11 A. L. R. 536.
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their public character and it may be that their employees and officials 
are to be considered federal officers entitled to immunity from the 
state income tax on their salary.

A contractor with the United States Government is not, because of 
his government contract, exempt from state taxation in the absence 
of an act of Congress to that effect 240 and a contractor with a federal- 
owned corporation would apparently occupy no more favorable posi
tion in this respect.

The allowance of court costs either for or against a federal-owned 
corporation is a subject properly trpated in connection with litigation 
and its effects on such a corporation,241 and the free use of the mails 
and the special telegraph 242 and land-grant railroad freight rates 243 
are subjects touching taxation in too unimportant a way, perhaps, for 
more than mere mention.

Questions of policy are perhaps as important as are questions of 
law in connection with the taxation of federal-owned corporations. In 
the determination of policy Congress is the most important factor, 
although the state legislatures are not wholly without influence.

So far as federal revenue receipts are concerned, it is idle for Con
gress to impose taxes upon a federal-owned corporation or upon the 
salaries of its officials and employees. Complete ownership of the 
corporation makes it immaterial to the Federal Government whether 
its receipts from the corporation are in the form of profits and divi
dends or in the form of taxes. Other considerations may justify Con
gress in taxing a federal-owned corporation. In some cases it may be 
thought wise to put it on a comparable accounting basis with private 
enterprises engaged in the same kind of business and under the neces
sity of paying federal taxes.244 Respecting federal taxation of a 
federal-owned corporation the proper policy to be adopted by Con
gress seems to depend largely on the character of enterprise con

240 See Alward v. Johnson, 282 U. S. 509 (1931); Gromer v. Standard Dredging 
Co., 224 U. S. 362 (1912); Nevada-California Power Co. v. Ullom, 3 F. Supp. 934 
(D. C. Nev. 1933); Six Cos., Inc. v. DeVinney, 2 F. Supp. 693 (D. C. Nev. 1933).

See the decision and the dissenting opinion in Janies v. Dravo Contracting Co., 
58 Sup. Ct. 208 (1937). See also Silas Mason v. Tax Commissioner, 58 Sup. Ct. 
233 (1937); and Atkinson v. State Tax Commission, 58 Sup. Ct. 419 (1938).

244 See 43 Stat. 1028 (1925), 28 U. S. C. § 354 (1934); Supreme Court Rule 
29; 48 Stat. 1109, 28 U. S. C. § 870 (1934).

242 See U. S. S. B. Emergency Fleet Corporation v. Western Union Tel. Co., 
275 U. S. 415 (1928). But see note 143, supra. See Thurston, Government Pro
prietary Corporations (1935) 21 Va. L. Rev. 351, 492.

242 See 49 U. S. C. § 22; Louisville & N. R. R. v. United States, 267 U. S. 395 
(1925); C. M. & St. P. Ry. v. United States, 267 U. S. 403 (1925). See, Schnell, 
Federally Owned Corporations and Their Legal Problems (1936) 14 N. C. L. Rev. 
238, 363-364.

244 See Van Dorn, Government Owned Corporations (1926) 288.
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ducted by the corporation and the desirability of keeping its books 
on the same basis as those of private corporations so that the account
ing practices of public and private enterprise may be more nearly 
standardized.

It has been suggested that the exemption of federal-owned corpora
tions from federal taxes, by removing an area of industrial activity 
from the field of taxation, increases the tax load carried by remaining 
industry and operates as a subsidy to those who buy the goods and 
services sold by the federal-owned corporation, which may thus make 
no contribution to the support of the government.245 Ordinarily fed
eral-owned corporations might be expected to base their charges on 
their actual costs plus such amounts as will create a surplus large 
enough to make up an adequate reserve, cover depreciation, and pro
vide for expansion, but without any regard to large profits. If this is 
true, then, as has been suggested, some kind of tax on gross earnings 
might be preferable to a tax on net income because it would take into 
account the size and industrial importance of the government corpora
tion.246 Federal employees generally are subject to the federal income 
tax and no exceptions could be expected in the case of employees of 
federal-owned corporations.247

The substitution of public ownership and operation for private 
enterprise opens a wide range of debate as to their comparative ad
vantages and disadvantages. Perhaps the guiding principle to be ad
hered to in public operation should be that of realistically avoiding 
unjustified subsidies of public enterprises. It has been suggested that 
in taxation the public enterprise should pay its just share of the costs 
of other governmental activities.248 The broader connection between 
federal finances and federal ownership of corporations may now be 
considered along with other economic and political aspects.

VIII
CONCLUSION

An appraisal of the corporate subsidiary of the Federal Government 
as an administrative unit should consider the three lines of develop
ment which have run along courses partly parallel and partly crossing 
each other. One has to do with federal incorporation of privately- 
owned corporations; another with federal regulation and control of 
private corporate interests operating under state charters; and the

2*5 Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 351, 
465, 470, 501.

2*a Id. at 466.
2*2 Id. at 467.
2*8 Id. at 501.
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third with federal ownership, total or partial, of corporations operat
ing under federal or state charters.

Although differing in some respects, the problems presented in 
these three lines of development have a common origin in the consti
tutional scheme of divided sovereignty which, under judicial interpre
tation, allows the Federal Government to function in one sphere, and 
the states in another sphere, but allows neither the Federal Govern
ment nor the states to operate in the third sphere of powers reserved 
by the people. In the performance of its constitutional judicial power 
to determine actual controversies between litigants the Supreme Court 
is required to measure federal legislation by the yardstick of federal 
powers contained in the Constitution.

Although not appearing in so many words in the Constitution the 
federal power to grant charters of incorporation is implied, in aid of 
the exercise of granted powers, from the express authorization of 
federal legislation necessary and proper to the execution of granted 
powers. Early in its history the Federal Government made convincing 
demonstrations of its capacity to incorporate and share ownership in 
corporations designed to exert constitutional federal powers.

In this general connection two things need to be kept in mind. One 
is the fact that a government can hardly afford to refuse to exert itself 
to solve pressing problems which affect its own security or the general 
welfare of the people. Another is that the corporation, although a con
venient medium, perhaps, for conducting particular functions for the 
government, is only one medium or agency, and its developing use is 
only indicative of a general expansion of the government’s conception 
of its proper functions and responsibilities.

Except in the fields of banking and transportation the development 
of private and public corporations has largely been left in the hands of 
the states. In this development so much economic power had gotten 
into the hands of state-chartered corporations that federal control of 
some kind seemed advisable and before the creation of the Federal 
Trade Commission in 1914 the Federal Government had assumed the 
regulation of interstate railroads and monopoly practices. Some con
sideration was also given to the idea of making the granting of char
ters to corporations engaged in interstate commerce the exclusive busi
ness of Congress as a means of achieving an effective public control 
of business practices.249

In cutting through governmental red tape to win the World War the 
Wilson Administration made an unprecedented use of federal-owned 
corporations but most of these corporations were not intended to be 
profit-making primarily or to be permanent and were put in process

249 See Rep . of F ed. T rade Comm ., 70th Cong., 1st Sess., Se n . Doc. No. 92, 
Part 69-A.
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of liquidation after the War.250 Such business reforms as Mr. Wilson 
may have originally intended to make were largely put aside under 
the pressure of other business more important at the time. The Federal 
Reserve Banks and the Federal Land Banks may be exceptions but 
the former are privately-owned 251 and the feature of government 
ownership in the latter was intended to be temporary.252

The Federal Intermediate Credit Banks of 1923 253 and the Inland 
Waterways Corporation of 1924, may be considered as growing out 
of the War and the latter was designed to operate in competition with 
privately-owned transportation only until by successfully showing the 
feasibility of its service it could dispose of its property to private 
interests at a satisfactory price.254

No new federal-owned corporations were created from 1924 to 1930, 
a period in which business generally prospered and the spirit of 
laissez-faire ruled in government circles to the extent even of over
coming pleas for farm relief.

With the coming of financial difficulties in 1929 demands for gov
ernmental action and intervention pressed upon the Hoover Adminis
tration. The succeeding administration came into power under what 
it considered to be a popular mandate for governmental action to 
restore employment and to institute business reforms. Under these 
conditions there was an attempted expansion of the public utility con
cept which sought to include many kinds of business, but which failed 
in the constitutional test.255 There was some talk of reviving pro
posals of compulsory federal incorporation.256

The extensive use of federal-owned corporations by the Hoover 
Administration and by the present Roosevelt Administration has ac
companied an expanded use of other types of federal instrumentalities. 
But there has been another reason for the use of the corporation 
besides its use as a means to escape governmental red tape.257

This other reason had its basis in a belief that an effective means 
had to be found by which the public could prevent an unwise con
centration and abuse of economic power by private corporate interests 
operating under state charters of incorporation. This effective con

250 See Van Dorn, Government Owned Corporations (1926).
251 The federal-owned Reconstruction Finance Corporation owns preferred stock 

of national banks which are members of and own stock in the Federal Reserve 
Banks. See 38 Stat. 251 (1913), 12 U. S. C. §§ 282, 284 (1934).

252 See Van  Dorn, Government Owned Corporations (1926) c. II.
25s id. at c. VIII.
254 Id. at c. IX; and 43 Stat. 360 (1924), 49 U. S. C. § 151 (1934).
256 Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935).
256 See Watkins, Federalization of Corporations (1935) 13 Te n n . L. Rev. 89.
257 Culp, Creation of Government Corporations by the National Government 

(1935) 33 Mic h . L. Rev. 473, 474-475.
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trol was thought to be possible by supplementing the usual regulatory 
processes with direct federal-ownership and operation in areas there
tofore left exclusively to private interests.258 The search for a means 
to raise the strength of the Federal Government at least to an equality 
with that of state-chartered corporations has led to these suggestions 
that the government take unto itself the character of a business cor
poration—“The United States Incorporated” 259—and thereby engage 
in direct competition with private corporate interests.

But even here, a conservative, despite all his fears of its implica
tions, might prefer compulsory federal incorporation as a compromise 
to avoid or postpone federal regulation through direct federal com
petition. In either alternative private ownership might not sink from 
sight but either program might lead to an extensive government 
ownership. However, considering the presently prevailing interpre
tation of the Constitution, an extensive movement in either direc
tion would require forthright constitutional revision or a changed 
interpretaton.260

The states have a sounder constitutional basis than the Federal Gov
ernment in engaging in proprietary business,261 but there has been 
no wide state socialization and none appears likely to take place very 
soon. If state ownership does not hold the answer desired by those 
who seek to regulate through government competition; if monopoly can 
be won and held through the instrument of the state-chartered cor
poration ; and if a truly national problem is thus presented, then the 
answer sought for may be found in a compulsory federalization of 
corporations, which leaves ownership private, or in direct federal 
ownership and competition.

One is left to wonder if economic power is incapable of being divided 
in a workable compromise which will harmonize the individual ambi
tion and the social ideal.262 If the Constitution as now interpreted is 
consistent only with a free competitive society the government is left 
to choose whether to seek additional powers, or to await a different

258 See Field, Government Corporations: A Proposal (1935) 48 H arv. L. 
Rev. 775, 777.

259 See Rawe, Corporations and Human Liberty (1935) 4 A merican Review 257, 
271, fo r a study of such suggestions.

260 See ibid., on a slightly different suggestion that the constitutional property 
rights of natural persons ought not to be available to private corporations. The 
courts, however, have consistently held that corporations possess these rights. 
See 1 Cooley, Constitutional L im itations (8th ed. 1927) 18, n. 1.

261 See Albertsworth, Constitutional Issues of the Federal Power Program  (1935) 
29 III. L. Rev. 833; Green v. Frazier, 253 U. S. 233 (1920); Ohio v. Helvering, 
292 U. S. 360 (1933); and Ashwander v. Tennessee Valley Authority, 297 U. S. 288 
(1936). See also, Black, Socialism and the Constitution (1933) 28 III. L. Rev. 313.

262 See Chase, Government in Business (1935) 41 Current H istory 643.



interpretation of existing powers, or to take prompt steps to keep 
competition active and to prevent monopoly control.

There are no certain tests by which to determine whether public 
management can be successfully adapted to particular commercial 
functions.2’8 Socially profitable work may be a legitimate government 
undertaking and the absence of competition in the public utility field, 
except from substitutes, may justify governmental experimentation 
designed, for instance, to discover whether the principle of decreasing 
costs per unit under the mass production principle can be applied in 
the reduction of consumers’ costs.

The present wide variety of new responsibilities undertaken by 
federal-owned corporations in the fields of finance and credit or devel
opment and relief illustrates a general expansion of governmental eco
nomic activity. While it may be wise to conduct parallel comparative 
experiments rather than to bind a people to a single- social pattern or 
economic system, the private investor fears that government regula
tion through direct competition holds the possibility of menacing im
plications and unequal competition.

Aside from the type of absentee ownership which appears in public 
management and which may to some extent be comparable with the 
absentee ownership for which the system of private corporations is 
criticized,263 264 265 public ownership has an important connection with public 
finances. If the Federal Government operates great business enter
prises a new element of uncertainty is introduced into federal finances.

Some opposition to public management charges it with an exag
gerated consumer-consciousness which may tempt it from sound busi
ness practices. Other opposition may point to the possibility of a gov
ernment monopoly using its power, on the other hand, to secure from 
its customers a source of revenue beyond a reasonable profit.268 Both 
points of opposition may combine against a supposed step towards a 
totalitarian state and governmental control of consumption and con
sumers’ choice as well as of production and supply. Fairness to the 
government, however, requires recognition of the urgent nature of 
the demands for many of its new activities.266 *

It may be a wise caution which suggests danger in administrative 
units of too great size and scope at the same time it recognizes the need

263 Compare, P ersons, Government E xperimentation in  Business (1934) c. II.
Thorstein Veblen was one of the critics. See Berle and Means, T he 

Modern Corporation and P rivate P roperty (1933). Compare, P rendergast, 
P ublic U tilities  and th e  P eople (1933) 363-365.

265 For a discussion of the possibility that government operation might result
in higher rates which consumers would be helpless to prevent, see, Garis,
Who Will Pay the Bill? (1934) 14 P ublic U tilities F ortnightly 771.

268 Chase, Government in Business (1935) 41 Current H istory 643, 649.
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for units capable of a rounded service.267 The Federal Government 
might become such an unwielding “holding company” itself that the 
political party in power would be unable to operate it successfully and 
yet be unable to escape responsibility for its failure. It might be well, 
therefore, for the government to consider carefully before it under
takes the details of a business which involves distribution at retail and 
the possibility of consumers’ complaints.

The tendency of governmental agencies to perpetuate themselves 
may make it doubtful whether the government would be able to liqui
date and withdraw from a losing venture upon frank acknowledgment 
of its failure.

In labor relations the government policy might be to hold down high 
salaries for officials and to increase the wages of workers, although 
there is no assurance that this policy would always be followed. Ex
perimentation by federal-owned corporations with workmen’s com
pensation, retirement, and group insurance plans might be justified 
and it might be desirable to extend the idea of cooperative credit among 
employees.

The present limiting factors upon the extension of its economic 
activities by the Federal Government appear principally in the consti
tutional limitations upon its power, as traditionally interpreted, and 
in the zeal with which private enterprise opposes government en
croachment. The propelling factors, on the other hand, are the social 
forces and the pressure of actual conditions which the government 
must, or feels that it must, meet and deal with. But the corporate 
agent of the Federal Government, although not universally approved, 
appears to be sufficiently useful in public administration to be destined 
perhaps for important development in the future.268

267 Dimock , Government-Operated E nterprises in  th e  P anama Canal Zone 
(1934) 194.

268 Id. at c. IX and c. X. See Reed, Palmer, and Wehle, Government-Controlled. 
Corporations: A Symposium  (1935) 10 T ulane L. Rev. 79; and, Report of the  
P resident’s Committee on Administrative Management (1937) 38-41. The 
United States is not the only nation making use of governmental corporations or 
which has used the “mixed” company blending government and private ownership 
in the same corporation.

5



JURISDICTION TO TAX INTANGIBLES, AGAIN
E dward S. Stimson *

THE SUPREME COURT OF THE UNITED STATES turned a 
somersault on January 3 when it decided Schuylkill Trust Co. v 

PennsylvaniaJ Although the maneuver was skillfully executed it is 
bound to leave the profession somewhat bewildered because six years 
ago in First National Bank of Boston v. Maine 2 the contrary was 
decided and only last April the doctrine of the Maine case was applied 
in First Bank Stock Corporation v. Minnesota.3 Justice Roberts, who 
was assigned the task of explaining the feat, relied upon earlier 
Supreme Court decisions which were ignored by the majority when 
the Maine case was decided. In spite of the surprise with which this 
decision is bound to be received by the bar it is submitted that the 
Court has landed on its feet, that is, reached the right result. It should 
be complimented on its youthful agility.

In First National Bank of Boston v. Maine the Court held that 
taxation of intangibles by more than one state was so unfair as to 
amount to a violation of the due process clause of the Fourteenth 
Amendment and that Maine, the state of incorporation, could not im
pose an inheritance tax on stock owned by a decedent who died domi
ciled outside of the state. In First Bank Stock Corporation v. Minne
sota 4 a state which had power over the owner of bank stocks was per
mitted to impose an annual property tax although it had no power 
over the banks. Now, in Schuylkill Trust Co. v. Pennsylvania, the 
Court holds that Pennsylvania can impose an annual property tax

* A.B., B.S., Ohio State University (1920), A.M., Id. (1922), J.D., Uni
versity of Michigan Law School (1927), S.J.D., Id. (1932). Assistant in Account
ing and Economics, Ohio State University, 1919-1922; Professor of Economics, 
Carroll College, 1923-1926; Assistant in Law, University of Michigan, 1930-1932; 
Asst. Prof, of Law, Washington University School of Law, since 1932; Research 
Fellow, Harvard Law School, 1936-1937. Author of: J urisdiction and P ower of 
Taxation (1933); Conflict of Crim inal  Laws (1936); Jurisdiction to Tax 
Intangibles (1937) 23 Corn. L. Q. 142; Jurisdiction to Tax Income (1937) 22 
Corn. L. Q. 487; Conflict of Workmen’s Compensation Laws (1935) 20 St. Louis 
L. Rev. 220; Jurisdiction Over Foreign Corporations (1933) 18 St. Louis L. Rev. 
195; When Revocable Trusts are Subject to an Inheritance Tax (1927) 25 Mic h . 
L. Rev. 839.

i 58 S. Ct. 295, 82 L. ed. 291 (1938).
2 284 U. S. 312 (1932).
3 301 U. S. 234 (1937).
4 301 U. S. 234 (1937). See Stimson, Jurisdiction to Tax Intangibles (1937) 

23 Corn. L. Q. 142.
666
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on shares of stock in a corporation incorporated there which were 
owned by persons living outside of the state.

What is the meaning of this case?
Are Farmers Loan and Trust Co. v. Minnesota,5 Baldwin v. Mis

souri,6 * 8 Beidler v. South Carolina Tax Commission 7 and First National 
Bank of Boston v. Maine 8 holding that the due process clause of the 
Fourteenth Amendment prohibits the taxation of intangibles by more 
than one state overruled, and, if so, do the cases 9 holding that only 
one state can constitutionally tax tangible property fall with them? 
If not, does the case mean that in the future the state having power 
over the obligor or issuing corporation may tax intangible property 
instead of the state having power over the owner ? If the latter is the 
meaning of the decision it is sound and the effect will be salutary. If 
the former is its meaning a disastrous backward step will have been 
taken necessitating the overruling of many of the Court’s own de
cisions 10 11 12 and undoing the work of years. The door will have been 
thrown open to unlimited multiple taxation by the states.

In the last clause of the opinion Justice Roberts says that the tax 
is upheld “. . . notwithstanding the ownership of the stock may also 
be a taxable subject in another state,” citing First Bank Stock Corpora
tion v. M in n e s o ta It is to be hoped that this is merely a face saving 
dictum and that eventually the Court will overrule the case cited and 
that part of First National Bank of Boston v. Maine 12 in which the 
choice of the state having power over the owner as the ofte which might 
continue to tax the stock was made.

Why is this the way out?
It has been customary for courts and writers to say that stock and 

credits are intangible and that being intangible they can have no 
existence in space. “Intangible” property was thought of as being dif

6 280 U. S. 204 (1930).
«281 U. S. 586 (1930).
i 282 U. S. 1 (1930).
8 284 U. S. 312 (1932).
9 Delaware, Lackawanna & Western R. R. v. Pennsylvania, 198 U. S. 341 (1905); 

Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905); Frick v. Penn
sylvania, 268 U. S. 473 (1925). See Western Union Telegraph Co. v. Kansas, 216 
U. S. 1 (1910); Pullman Co. v. Kansas, 216 U. S. 56 (1910); Ludwig v. Western 
Union Telegraph Co., 216 U. S. 146 (1910); Looney v. Crane Co., 245 U. S. 178 
(1917); Locomobile Co. of America v. Massachusetts, 246 U. S. 146 (1918); In
ternational Paper Co. v. Massachusetts, 246 U. S. 135 (1918). See also Stim son , 
J urisdiction and P ower of Taxation (1933) 4 and 5.

10 The cases cited in notes 5-9 and Louisville and Jeffersonville Ferry Co. v. 
Kentucky, 188 U. S. 385 (1903) and Hans Rees’ Sons, Inc. v. North Carolina, 283 
U. S. 123 (1931).

11 301 U. S. 234 (1937).
12 284 U. S. 312 (1932).
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ferent somehow from "tangible” property. Yet the legal relation be
tween a chattel and its owner is as intangible as the legal relation be
tween a debtor and his creditor or between an issuing corporation and 
its stockholder, while the debtor is as tangible as the chattel and the 
issuing corporation is as subject to the power of the state in which 
it is incorporated as the debtor or chattel is to the state in which he 
or it is located.13 Multiple taxation being prohibited, if the choice of 
the state having power over the chattel as the one which may continue 
to tax tangible property 14 * 16 is right would it not be consistent to choose 
the state having power over the debtor or issuing corporation as the 
one which may continue to tax intangible property? This choice will 
also produce a more equitable distribution of tax receipts among the 
different states because a few states have more than their share of 
the owning class.

Since Schuylkill Trust Co. v. Pennsylvania 15 reaches this result it 
should be followed. Cases like First Bank Stock Corporation v. Min
nesota 16 holding that the state which has power over the owner is 
the one which may tax intangible property should be overruled and 
the doctrine that the due process clause of the Fourteenth Amendment 
prohibits the unfairness resulting from multiple taxation of intan
gibles should be reaffirmed.

It seems clear that the decision in Schuylkill Trust Co. v. Pennsyl
vania knocks the props out from under the unfortunate decision in 
State Tax on Foreign Held Bonds.17 That, too, was a case involving 
the power of Pennsylvania to tax intangibles. In it the Supreme Court 
held that Pennsylvania could not tax the bonds of a corporation in
corporated in Pennsylvania owned by non-residents, a conclusion di
ametrically opposed to that which it has now come to in the Schuylkill 
case. The stray decision in State Tax on Foreign Held Bonds was re
sponsible for the choice of the state having power over the owner as 
the one which could continue to tax intangibles 18 after it had been 
decided that only one state could constitutionally impose a tax. Taxa
tion at the source is now permitted. It is to be hoped that taxation 
elsewhere will be prohibited.

13 For an elaboration of this analysis see Stimson, Jurisdiction to Tax In
tangibles (1937) 23 Corn. L. Q. 142.

14 Delaware, Lackawanna & Western R. R. v. Pennsylvania, 198 U. S. 341
(1905); Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905); Frick 
v. Pennsylvania, 268 U. S. 473 (1925).

16 The principal case, 58 S. Ct. 295, 82 L. ed. 291 (1938).
18 301 U. S. 234 (1937).
17 15 Wall. 300 (U. S. 1872).
18 Farmer’s Loan and Trust Co. v. Minnesota, 280 U. S. 204 (1930) cited supra 

note 5.
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THE SUPREME COURT OF THE UNITED STATES*

THE RETIREMENT of Mr. Justice Sutherland early in the pres
ent calendar year and the appointment of former Solicitor General 

Reed as the seventy-seventh member of the United States Supreme 
Court signify to most observers of judicial activity the definite emer
gence of the “liberal” bloc on the Court to controlling influence for 
the immediate future. Many of the decisions rendered by the Court

* Written March 8, 1938.
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thus far in the present year have been by a Court of seven Justices, 
due to the illness of Mr. Justice Cardozo and to the fact that the newly 
appointed Mr. Justice Reed has taken no part in the consideration and 
decision of several cases.

The Supreme Court has, pursuant to Congressional enactment, 
adopted new rules to govern procedure in all civil cases in federal 
trial courts. These have been presented to the Congress by the Attor
ney General and will probably become effective soon after the adjourn
ment of the present session of Congress in the absence of Congres
sional action to the contrary.

While, to date, little major “New Deal” legislation has been passed 
upon by the Court, in 1938, important decisions have been rendered in 
the fields of labor relations, especially affecting administrative law, 
state and federal taxation, and utility regulation.

Litigation of long standing in the federal courts involving the valid
ity of loans and grants to municipalities and counties in competition 
with private utilities was finally terminated, without, however, a deci
sion of the several constitutional questions involved.

PUBLIC UTILITIES— FEDERAL LOANS AND GRANTS TO POLITICAL
SUBDIVISIONS

The Supreme Court by an unanimous decision in the case of Ala
bama Power Company v. Harold L. Ickes,1 denied the right of public 
utilities in Alabama to question the validity of loans for the construc
tion of electric power plants to compete with private companies made 
by the Public Works Administration, pursuant to authority vested by 
Title II of the National Industrial Recovery Act.2 It had been antici
pated that the Court in this case would further clarify the powers of 
the Federal Government with respect to the limitations of the Tenth 
Amendment of the Constitution. However, Mr. Justice Sutherland, 
delivering the opinion of the Court, found it unnecessary to consider 
the constitutional questions raised by the utilities. It was held that 
petitioners had no standing to contest the validity of the Statute. It 
was found that each municipality involved had authority to construct, 
maintain and operate an electricity-distribution system, although in 
competition with petitioners, and to borrow money, issue bonds and 
receive grants for that purpose. Such competition though injurious, 
was lawful. The Court was unable to say that petitioners had any 
right to attack the legality of loans and grants to the municipalities, 
regardless of the source thereof. “The claim that petitioner will be 
injured, perhaps ruined, by the competition of the municipalities

158 Sup. Ct. 300 (1938).
2 48 Stat. 202 (1933), 40 U. S. C. § 403 (1934).
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brought about by the use of the moneys in question presents a clear 
case of damnum absque injuria.”

Petitioner suffered no direct injury in the sense that a legal right 
was violated, and in the words of Mr. Justice Sutherland, what the 
petitioner anticipated was . damage to something it does not
possess—namely, a right to be immune from lawful municipal com
petition.” The contention of the petitioner that as a taxpayer it had 
sufficient interest to question the loan was dismissed on the basis of 
Massachusetts v. Mellon.8 “If there are conditions under which two 
distinct transactions, neither of which, apart, constitutes a judicially 
remediable wrong, may be so related to one another as to afford a 
basis for judicial relief, such conditions are not to be found in the 
circumstances of the present case.”

The case of Duke Power Company v. Greenwood County * inasmuch 
as it involved the same questions considered in the decision above dis
cussed, as applied to loans to counties in South Carolina, was decided 
on the authority of the decision in the Alabama case.* 6

PUBLIC UTILITIES— RATE REGULATION

The case of Railroad Commission of California v. Pacific Gas and 
Electric Company 6 afforded, it was believed by many, an opportunity 
for the Court to resolve controversy of long standing as to the respective 
merits of the “historical cost” and “reproduction cost” theories in the 
valuation of property for rate making purposes. It appears, however, 
that the Court did not change existing law on the question in any way 
but rather restated the doctrine as laid down in Smyth v. Ames.7

In the instant case, the order of the Railroad Commission fixed the 
gas rates on a valuation based solely on historical cost of the prop
erties. The estimates of cost of reproduction presented by the com
pany were considered but were treated as without probative force. 
Respondent had maintained that the failure to base the rates upon the 
cost of reproduction constituted a denial of due process, and it was 
felt that the decision might well have changed the legal formula re
quiring consideration of reconstruction cost in valuation proceedings.

The decision of the Court, rendered by Mr. Chief Justice Hughes, 
restated the doctrine requiring that consideration be given to both 
historical cost and reproduction cost, but held that the issue of con
fiscation was not before the Court. The only question raised was pro
cedural due process. Since it was not shown that a fair and open hear
ing had not been held, the Supreme Court was concerned not with the

8 268 U. S. 447 (1922).
<58 Sup. Ct. 306 (1938).
6 58 Sup. Ct. 300 (1938).
6 58 Sup. Ct. 334 (1938).
7 169 U. S. 466 (1898).
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correctness of the method but with the confiscatory character of the 
rates as fixed. It was further pointed out by the Chief Justice that 
evidence as to reproduction cost had been received and considered, 
and that historical cost is admissible evidence of value. Since it has 
not been decided that the cost of reproduction furnishes an exclusive 
test, “. . . . we cannot say that the Commission in taking historical 
cost as the rate base was making a finding without evidence and there
fore arbitrary.” The Court, therefore, refused to order the record sent 
up but remanded the case with directions to the district court to deter
mine the question of confiscation.

Mr. Justice Butler and Mr. Justice McReynolds dissented. In the 
opinion delivered by Mr. Justice Butler, it was maintained that the 
refusal of the Commission to ascertain and consider the present cost in 
setting the lowered rates complained of was contrary to the principles 
laid down by the Court in past decisions and as such constituted a 
denial of due process.

Had the Court been considering the question of confiscation rather 
than procedural due process, a different holding might have resulted. 
Any conclusion reached from the decision of the Court must be 
restricted to the factual situation and to the procedural status of the 
litigation.

The decision in the case of McCart v. Indianapolis Water Com
pany 8 seemingly strengthens and reaffirms the force of the reproduc
tion cost theory as a vital factor in valuation proceedings. The Court 
in a per curiam opinion rendered on the same day as the California 
case held that a federal district court should have taken into considera
tion rising price trends in the period between the date of the original 
valuation by the Public Service Commission of the State of Indiana 
and the time when the decree of the Court affirmed the same, an inter
val of some thirty-two months.8 The Supreme Court held that the 
lower court erred in determining in its decree that the valuations as 
of April 1, 1933, were applicable to the date of the decree in Novem
ber, 1935, thus failing to take appropriate account of changed condi
tions. While the evidence before the lower court related to 1933, the 
value found was as of the date of the decree in 1935. Judicial notice 
was taken by the circuit court of appeals of rising price trends in 
reversing the decree of the district court, which action was affirmed 
by the highest Court in the present case.

A vigorous and lengthy dissent was filed by Mr. Justice Black to this 
per curiam opinion in which he opposed the application of the repro
duction cost theory as completely unreliable, and forecast that the 
result of the majority opinion would lead to endless delay and confu
sion in the regulation of utility rates.
~ 8 58 Sup. Ct. 324 (1938).

9 McCart v. Indianapolis Water Company, 13 F. Supp. 110 (D. C. Ind. 1935).
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VETO POWER OF THE PRESIDENT

The case of Wright v. United States 10 involved the construction of 
Article I, Section 7, of the Constitution relating to the veto power of 
the President. In this case the President returned an unsigned bill to 
the originating house, the Senate, during a three day recess of that 
body. Meanwhile, the ten day period provided by Paragraph 2 of 
Section 7, Article I of the Constitution had elapsed. Contention was 
made by petitioners that the bill had become law on the expiration of 
the ten days because failure to return to the originating House in Ses
sion, did not constitute an effective veto.

Mr. Chief Justice Hughes, delivering the opinion of the Court, held 
that the return to the Secretary of the Senate during the three day 
recess violated no express requirement of the Constitution. “The 
Secretary of the Senate was functioning and was able to and did re
ceive the bill,” for later transmission to the Vice President. To hold 
otherwise “. . . . is to ignore the plainest practical considerations 
and by implying a requirement of an artificial formality to erect a 
barrier to the exercise of a constitutional right.”

Mr. Justice Stone in a separate concurring opinion, agreed that the 
legislation did not become law, but his conclusion was based on reason
ing directly contrary to that of the majority. Mr. Justice Stone felt 
that the Secretary of the Senate, not having been authorized expressly 
by the Senate, could not receive such returns from the President. It 
was felt, however, that the recess of the Senate constituted an “ad
journment” preventing a return within the meaning of the Constitu
tional provision in Article I, Section 7, governing the veto of the execu
tive, and as such, he felt that a pocket veto had been effected. Mr. 
Justice Brandeis concurred in the opinion of Mr. Justice Stone. It is 
interesting to note the wide variance in the reasoning by which both 
majority and concurring opinions reached the same conclusion, namely, 
that the bill did not become law. It had been contended that a dif
ferent decision or construction would have granted to Congress an 
unforeseen power to check the executive veto.

NATIONAL LABOR RELATIONS ACT— INJUNCTIONS— JURISDICTION

In several decisions affecting the administration of the National 
Labor Relations A ct11 the jurisdiction of the Board has been upheld 
in the employment of effective remedies against unfair trade prac
tices and to determine its own right to proceed in the first instance, 
free from injunction proceedings.

i»58 Sup. Ct. 395 (1938).
ii49  Stat. 449, 29 U. S. C. §§ 151-166 (Supp. 1936).
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In two cases wherein injunctions had issued 12 enjoining the Board 
from holding hearings, the Supreme Court held, in an unanimous deci
sion, that the federal district courts have no jurisdiction to issue such 
an injunction.

In the case of Newport News v. Schauffler,13 the bill for an injunction 
had been dismissed, and this action was upheld by the Supreme Court 
on the grounds laid down by the Court in the decision just discussed.

In the case of National Labor Relations Board v. Pennsylvania Grey
hound Lines, Inc.14 * * the Supreme Court upheld the validity of an order 
of the Board requiring an employer to withdraw recognition of a 
company union and to post notices informing the employees of such 
withdrawals.

The case of National Labor Relations Board v. Pacific Greyhound 
Lines, Inc.13 involved a similar question as to the power of the Board 
to order an employer to withdraw recognition from a company union. 
It was held that the Board was justified in its finding that, as shown in 
the history of the case, a mere order to cease unfair labor practices 
would not be sufficient without also causing the company to withdraw 
its recognition from such union.

LABOR RELATIONS— PICKETING— ANTI-INJUNCTION ACTSi

In the case of Lauf v. Shinner & Company, Inc.13 the meaning of the 
term “labor dispute” within the Federal Anti-injunction A ct17 and the 
Wisconsin Labor Code 18 was involved. Both statutes forbid the issu
ance of injunction in labor disputes, with certain defined exceptions.

Under the factual situation of the instant case, a labor union, with 
no representatives among the employees of the company, sought 
through picketing to have the employer adopt a closed shop and re
quire his workers to join the outside union. Contention was made that 
this did not involve a “labor dispute” within the meaning of the 
statutes inasmuch as the declarations of policy in the relevant statutes 
were opposed to the acts which the union sought to have the company 
undertake. The Court held that the suit involved a “labor dispute” 
within the meaning of both the statutes, and that the declarations of 
policy did not narrow the statutory definition of a “labor dispute”. In 
reversing the opinion of the lower courts, Mr. Justice Roberts, who

12 Myers v. Bethlehem Shipbuilding Corporation, Ltd., Same v. MacKenzie, 
58 Sup. Ct. 459 (1938). For a full discussion of these cases see N ote, The Federal 
Courts and the N. L. R. A., infra, page 740.

is 58 Sup. Ct. 466 (1938).
“ 5 U. S. L. Week 738 (1938).

5 U. S. L. Week 740 (1938).
« 5  U. S. L. Week 735 (1938).
17 47 Stat. 70 (1931), 29 U. S. C. § 101 et seq. (1934).
18 Wis. Stat. (1935) § 103.62.



delivered the majority opinion stated that there was no necessity for 
the Supreme Court to pass upon the question of the legality under the 
Wisconsin law of the acts charged to have been done by the petitioners 
or the constitutionality of that law in legalizing any of such acts.

Mr. Justice Butler rendered a dissenting opinion in which he was 
joined by Mr. Justice McReynolds. Finding that “In every legal sense 
the union is a stranger both to respondent and its employees,” and 
that the declaration of policy should affect the meaning and applica
tion of the substantive provision of the law, Mr. Justice Butler came 
to the conclusion that no “labor dispute” existed in the instant case. 
He felt that the broad interpretation placed upon the statute by the 
majority resulted in legalizing “an arbitrary and alien state of affairs 
wholly at variance with those principles of constitutional liberty by 
which the exercise of despotic power hitherto has been curbed.”

TAXATION— DUE PROCESS— STATE TAX ON FOREIGN CORPORATION

In the case of Connecticut General Life Insurance Company v. 
Charles G. Johnson, Treasurer 19 the Supreme Court held that a Cali
fornia tax on a Connecticut insurance company, measured by gross 
premiums, including premiums on reinsurance effected in the State 
of Connecticut, was unconstitutional, although the reinsurance was 
entered into with California corporations and the Connecticut cor
poration did business in the State of California. Inasmuch as the rein
surance was contracted wholly outside the taxing state, it was held 
unconstitutional as violative of the due process clause of the Four
teenth Amendment. Mr. Justice Stone, delivering the opinion of the 
Court stated that “. . . . the tax cannot be sustained either as laid on 
property held or transactions carried on within the state, or as a tax 
on a privilege granted by the State.”

In a lengthy dissent delivered by Mr. Justice Black, it was con
tended that the word “person” in the Fourteenth Amendment does 
not include corporations. “I believe”, stated the dissenting Justice, 
in asking the Court to reverse long established judicial construction 
of this Amendment, “this Court should now overrule previous deci
sions which interpreted the Fourteenth Amendment to include 
corporations.”

IMPAIRMENT OF CONTRACT OBLIGATION— TEACHERS’ TENURE LAW

An Indiana Statute 20 repealing a Teachers’ Tenure Law 21 insofar 
as it applied to teachers in a township contravened the contract clause

19 58 Sup. Ct. 436 (1938).
20 I nd. Stat. A n n . (Burns, 1933) §§ 28-4307.
21 I nd. Stat. A n n . (Bums, 1933) § 6967.
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of Article I, Section 10 of the Constitution, according to the decision 
of the Court in the case of Anderson, State of Indiana, ex rel. v. Brand, 
Trustee.22 Under the original law teachers who had been employed for 
five years in Indiana schools were granted permanent tenure of em
ployment which could not be terminated save on specified grounds.

The Court in an opinion delivered by Mr. Justice Roberts, held that 
as to one who had already served the required five years, the later 
repealing statute constituted an abridgment of her constitutional 
rights under the contract clause. Although the decision of the state 
supreme court, which must be accorded substantial weight, had found 
that there was no contractual right under the statute, Mr. Justice 
Roberts pointed out that in considering “. . . . such a question, one 
primarily of state law, we accord respectful consideration and great 
weight to the views of the State’s highest court but in order that the 
constitutional mandate may not become a dead letter, we are bound 
to decide for ourselves whether a contract was made, what are its 
terms and conditions, and whether the State has, by later legislation, 
impaired its obligation.” It was further found, refuting the conten
tion of the state, that it was not engaged in the exercise of its police 
power in repealing certain applications of the Teachers’ Tenure Act 
and was not determining a matter involving the public policy of the 
state.

Mr. Justice Black dissented from the opinion of the Court on the 
grounds that a federal question was not necessarily involved which 
would allow the Supreme Court the right of review, and that the 
record did not disclose beyond a reasonable doubt that Indiana had 
surrendered its sovereign right to alter legislative policy related to the 
public welfare as affecting education. “The majority decision now 
places in this Court a power which has been exercised by the States 
since the adoption of our Constitution.”

JUDGMENTS— FULL FAITH AND CREDIT— DUE PROCESS

In the case of Adam v. Saenger23 the Supreme Court in a decision 
delivered by Mr. Justice Stone held that a default judgment against 
a Texas corporation arising out of a cross action in a suit instituted 
by the Texas corporation in California was entitled to full faith and 
credit in the Texas Courts, although service was had only on the 
corporation’s attorney of record.

Such a procedure, adopted by California, allowing an in personam 
judgment, does not contravene the due process clause of the Four
teenth Amendment. The Texas corporation had contended that there

22 58 Sup. Ct. 443 (1938).
22 58 Sup. Ct. 454 (1938).
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was no jurisdiction in the California court to render a judgment which 
might be sued upon in Texas, but in the Court’s opinion, Mr. Justice 
Stone pointed out that . . . the question presented by the pleadings 
is the status of a cross-action under the California statutes, not under 
those of Texas.” Under the statutes of California, adequate jurisdic
tion had been obtained over the Texas corporation.

TAXATION— STATE INCOME TAX— RECIPROCAL IMMUNITY

In a per curiam opinion the Court in the case of Atkinson v. Tax 
Commission of Oregon24 held that a net income tax of the State of 
Oregon is constitutional as levied upon the income of contractors 
derived from work under contract with the United States. Conten
tion was made that the tax was unconstitutional as a burden upon the 
operations of the Federal Government and that the area was within 
the exclusive jurisdiction of the United States. Relying upon two 
similar cases decided in the current term,25 the tax was sustained. 
The opinion is consistent with the tendency to limit the operation of 
the doctrine of reciprocal tax immunity to those cases where direct 
burden is laid upon governmental operations.

In four cases decided by an unanimous decision federal taxes upon 
the salaries of special employees of state governments were upheld. 
The opinion of the Court, delivered by Mr. Justice McReynolds, 
sustained the validity of Federal taxes levied upon the salaries 
or compensation of liquidators of insolvent Florida banks,26 the sal
ary of an attorney in the Department of Justice of Pennsylvania, 
obtained from funds in closed banks on which he was employed,27 and 
the compensation paid to attorneys engaged in similar work in connec
tion with the liquidation of insurance companies in New York.28 The 
doctrine of tax immunity, it was held, does not extend to the type of 
situation represented by the present cases, and while a state may not 
be taxed in “. . . . the discharge of her essential government duties”, 
precise definition is not possible, but controversies involving such 
terms must be decided as they arise upon consideration of relevant 
circumstances.

Much weight was attached by the Court to the fact that in all four 
cases presently discussed the compensation of the taxpayers was paid 
from corporate assets and not from funds belonging to the states. Un

24 58 Sup. Ct. 419 (1938).
25 James v. Dravo Contracting Co., 58 Sup. Ct. 208 (1937); Mason Co. v. Tax 

Commission of the State of Washington, 58 Sup. Ct. 233 (1937).
28 Helvering v. Therrell, Same v. Tunecliffe, 5 U. S. L. Week 741 (1938).
27 Helvering v. Freedman, 5 U. S. L. Week 741 (1938).
28 McLoughlin v. Helvering, 5 U. S. L. W eek  741 (1938).
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der all the “relevant circumstances” the Court held that the taxpayers 
were not officers of the state and not employed on essential govern
mental duties.

STATE REGULATION OF INTERSTATE MOTOR CARRIERS

A statute of the State of South Carolina prohibiting the use of the 
highways of that state to trucks over a certain width and weight was 
held constitutional by the Court in the case of South Carolina State 
High Department v. Barnwell Brothers, Inc.29 The unanimous opinion 
of the Court, delivered by Mr. Justice Stone, held that in the absence 
of Congressional action the state had the right to enact reasonable 
regulatory measures for the protection of her highways. The statute 
did not operate as an unconstitutional burden upon interstate com
merce. It was non-discriminatory and the means reasonably adopted 
to the end sought. The decision in this case is of primary interest to 
a number of states with similar legislation, and involves to some 
extent the question of motor truck competition with the railroads.

TAXATION— STATE PRIVILEGE TAX— INTERSTATE COMMERCE

A privilege tax levied by the State of New Mexico on the gross 
receipts of certain businesses was held valid as applied to the pro
ceeds of the sale of advertising space in a publication printed in New 
Mexico where the contracts were solicited from advertisers in other 
states. In the case of Western Live Stock v. Bureau of Revenue 30 it 
was held that such a tax was not an unconstitutional burden on inter
state commerce. “The mere formation of a contract between persons in 
different states is not within the protection of the commerce clause 
. . . .  unless the performance is within its protection.” Appellants 
further contended that since the performance involved to some extent 
the interstate distribution of the magazines, the tax was a burden. 
Mr. Justice Stone, speaking for the Court, found that the receipts of 
the advertisements constituted a proper measure of the tax to be paid 
by the appellant, and that the burden on interstate commerce is too 
remote and too attenuated to call for a rigidly logical application of 
the doctrine that gross receipts from interstate commerce may not be 
made the measure of a tax. It was further found that the privilege 
here taxed is not taxable in any other state.

29 58 Sup. Ct. 510 (1938).
205 U. S. L. W e e k  742 (1938).
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TAXATION— FEDERAL INCOME TAX— RECIPROCAL TAX IMMUNITY

Reversing two previous decisions, the Supreme Court in the case of 
Helvering v. Mountain Producers Corporation 31 held that immunity 
from non-discriminatory taxation sought by a private person for his 
property or gains because he is engaged in operations under a govern
ment contract or lease cannot be supported by merely theoretical con
ceptions of interference with the functions of government. This deci
sion, dealing with a federal income tax on profits derived from opera
tion of wells covered by a lease from the State of Wyoming under a 
trust agreement whereby the proceeds were payable to the State, 
expressly overruled the cases of Gillespie v. Oklahoma,*2 and Burnet v. 
Coronado Oil & Gas Company.* 32 33

The decision in the instant case is in harmony with the prevailing 
tendency of the recent decisions of the Court on this subject. The 
application of the doctrine of reciprocal tax immunity of the govern
mental sovereignty has been further limited to cases where a direct 
burden upon the operation of the Government is clearly demonstrated, 
or to “any direct and substantial interference with the execution of the 
trust which the State has assumed”. This effects a widening of the 
“tax base” of, at least, the Federal Government.

A spirited dissenting opinion rendered by Mr. Justice Butler, in 
which Mr. Justice McReynolds joined, points out that the instant deci
sion overrules the two decisions expressly disapproved and states that 
“. . . . with them necessarily goes a long line of decisions of this and 
other courts.” “The opinion,” stated Mr. Justice Butler, “brings for
ward no real reason for so sweeping a change of construction of the 
Constitution.”

THEODORE I. SEAMON.

” 5 U. S. L. Week 797 (1938).
32 257 U. S. 501 (1922).
33 2 85 U. S. 393 (1932).



FEDERAL LEGISLATION
THE AGRICULTURAL ADJUSTMENT ACT OF 1938

THE FARM BILL OF 1938,1 drafted to attain objectives similar to 
those of the Agricultural Adjustment Act of 1933,2 was signed by 

the President on February 16, 1938. Of all the so-called “New Deal” 
legislation to date, it ranks well near the top as the most complex. Its 
provisions are designed to accomplish far reaching economic results. 
If they hold up in court they will exemplify, to the furthest degree yet 
reached in our history, the flexible nature of our Federal Constitution 
generally, and of its general welfare and commerce clauses in 
particular.

No pretense is made that the matter hereinafter set forth represents 
a complete or exhaustive picture of the new Act with its many rami
fications. An attempt has been made, however, to present a general 
outline of its principal provisions, and to discuss what are believed to 
be the most important constitutional questions involved.

The declaration of policy 3 may be best understood if outlined as 
follows:

I. To amend and continue the Soil Conservation and Domestic Allot
ment Act for the purpose o f:

(a) Conserving the national resources;
(b) Preventing the wasteful use of soil fertility;
(c) Preserving, maintaining and rebuilding farm and ranch 

land resources in the national public interest. 
Accomplishing these purposes by encouraging soil building 

and soil conserving crops and practices.
II. To assist in the marketing of agricultural commodities for do

mestic consumption and for export.
III. To regulate interstate and foreign commerce in cotton, wheat, 

corn, tobacco and rice, to the extent necessary to provide an 
orderly, adequate and balanced flow thereof in such commerce, 
accomplishing such regulation by means o f:

(a) Storage of reserve supplies;
(b) Loans;
(c) Marketing quotas.

Thereby:
(aa) Assisting farmers to obtain parity prices and income 

for the commodities listed;
(bb) Assisting consumers to obtain an adequate and steady 

supply of the same commodities at fair prices.
1 Pub. L. No. 430, 75th Cong., 3d Sess. (Feb. 16, 1938).
= 48 Stat. 31 (1933).
3 Pub. L. No. 430, 75th Cong., 3d Sess. (Feb. 16, 1938), § 2.

680
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Title 14 of the new Act contains amendments to the Soil Conserva
tion and Domestic Allotment Act in the form of provisions for making 
payments or grants of other aid to agricultural producers who engage 
in soil conserving and soil rebuilding practices. In arid or semiarid 
sections water conservation and the beneficial use of water on indi
vidual farms are to be considered in making payments. Tenants and 
sharecroppers are included within the term “producers,” and are en
titled to share in payments to the same extent that they share the 
produce of their farms, or in proportion to the extent which they con
tribute to the carrying out of soil-building or soil-conserving practices.

Title I I 5 authorizes the Secretary of Agriculture to prosecute before 
the Interstate Commerce Commission complaints relating to rates, 
charges, tariffs and practices with respect to farm products. The Sec
retary is entitled to be notified and to be heard in cases where such 
complaints are filed by other persons. If the complaint involves the 
public interest, the Secretary must, upon his application, be made a 
party to the proceedings, with all attendant rights. He is authorized to 
cooperate with and assist cooperative associations of farmers prose
cuting such complaints. Generally speaking, he must do everything 
possible to protect farmers’ interests as to rates, charges, tariffs, and 
practices connected with the transportation of farm products.

For the purpose of developing new markets and new uses for farm 
products, the Secretary is authorized and directed to establish, equip 
and maintain a scientific research laboratory in each of the four major 
farm producing areas, $1,000,000 per year being made available for 
each laboratory. Emphasis is placed on the duty of the Secretary to 
use available funds to stimulate and increase domestic and foreign 
markets for farm commodities. The Secretary of Commerce is also 
allotted $1,000,000 per fiscal year to be expended for the promotion of 
the sale of farm commodities and products thereof in such manner as 
he shall direct.

The Federal Surplus Commodities Corporation, the existence of 
which would have been terminated on June 30, 1939, is continued until 
June 30,1942.

Title I I I 6 is the most important title of the new Act. It embodies 
most of the provisions which raise constitutional issues. It is divided 
into sections dealing with Definitions, Loans, Parity Payments, Con
sumer Safeguards, and Marketing Quotas.

Definitions 7—Twelve pages are devoted to definitions of such terms 
as “parity,” “actual production,” “bushel,” “carry-over,” “commercial

*Id. at § 101-105.
6 Id. at § 201-204.
6 Id. at § 301-393.
t Id. at § 301.
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corn producing area,” ‘‘farm consumption,” “market,” “marketing 
year,” “national average yield,” “normal production,” “normal sup
ply,” “normal year’s domestic production,” “normal year’s exports,” 
“normal yield,” “reserve supply level,” and numerous others. In many 
instances separate definitions are provided for a term as applied to 
each crop. For the purposes of this article, only a few of the definitions 
will be repeated—such as may be necessary to help present the general 
outline of the new Act here attempted.

Loans 8—The terms “cooperator,” “noncooperator,” and “parity 
prices” must be understood at this point. A “cooperator” is a pro
ducer whose acreage planted in a crop does not exceed the acreage 
allotted to him. A “noncooperator” is a producer who has knowingly 
exceeded his allotted acreage. “Parity price” is that price for a com
modity which will give it a purchasing power (with respect to articles 
that farmers buy) equivalent to the purchasing power of such com
modity during the base period, which period is 1919-1929 for tobacco 
and 1909-1914 for all other commodities.

If the farm price for a commodity on a given date drops below 52 
per cent of the parity price, then cooperators may obtain loans on that 
commodity of from 52 to 75 per cent of the parity price thereof at 
the beginning of the marketing year. In case marketing quotas for the 
commodity are in effect, noncooperators may obtain loans limited to 
60 per cent of those available to cooperators, and only on so much of 
their crops as would be subject to penalty if marketed.

The date on which loans are to be available, the percentages thereof, 
and the marketing years applicable, vary for each commodity; other
wise the conditions upon which loans are to be made, and the amounts 
thereof, are substantially the same for wheat, cotton and corn. No 
loans are provided for tobacco or for rice.

The same loans are available if the crop estimate of the commodity 
concerned is in excess of a normal year’s domestic consumption and 
exports.

It is interesting to note here that although the Commodity Credit 
Corporation is authorized, upon the recommendation of the Secretary 
and approval of the President, to make available the above described 
loans on agricultural commodities—including dairy products—the 
amounts, terms, and conditions of such loans are fixed for wheat, cot
ton and corn only. As to other commodities and products the Secre
tary, with the approval of the President, would seem to have unlimited 
discretion as to the granting of loans and the conditions thereof, with 
no primary standard to govern his action. This suggests too broad a 
delegation of legislative power. Further consideration will be given 
to this provision in subsequent paragraphs.

Id. at § 302.
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If more than one-third of the farmers voting in a referendum—pro
vided for in the new Act—oppose the setting up of marketing quotas 
when supplies exceed specified levels, then no new loans are to be made.

The Secretary is authorized to adjust the rates of loans on wheat, 
cotton, or corn in relation to differences in grade, type, staple and 
quality. Unless the loan was procured by fraud, no producer is to be 
held personally liable for any deficiency arising upon the sale of the 
collateral securing the loan.

Parity Payments9—The Secretary is authorized to make pay
ments—as distinguished from loans—to producers of corn, wheat, cot
ton, rice or tobacco, which, together with the proceeds from the sale of 
their crops, will provide, as nearly as possible, a return equal to parity 
prices. In other words, the Secretary is authorized to insure to the 
farmers an income with purchasing power equal to that of post-war 
days for tobacco and pre-war days for all other commodities. How
ever, this provision is rendered ineffective, for the present at least, by 
the clause that the payments directed are to be made if and when ap
propriations are made therefor. It may have been inserted as a 
“feeler”, to be made operative at a later date by the appropriation of 
funds if found to be acceptable.

Consumer Safeguards 10—The Agricultural Adjustment Act of 1933 
may have been invalidated by the Supreme Court, but it was invali
dated in popular esteem by the idea of scarcity associated with it. The 
new Act seeks to dispel that conception of the administration’s farm 
program, and to stress “abundance” as the keynote of the new policy. 
It is expressly stated that the Secretary is not to use the power con
ferred upon him by the new Act so as to reduce the supply of food and 
fibers below what will be required for domestic consumption. It is 
made his duty to give due regard to the maintenance of a continuous 
and stable flow of agricultural commodities from domestic production 
adequate to meet consumer demand at prices fair to both producers 
and consumers.

Marketing Quotas 11—Under this heading, a separate part is devoted 
to each of the five commodities. Each part is complete in itself, obvi
ously to insure separability of the several parts so that the invalidation 
of any one will not automatically invalidate any other. Each part is 
prefixed by an elaborate statement of legislative findings as to the eco
nomic necessity for the regulations immediately following and the 
constitutional justification therefor—namely, the commerce clause. 
They can best be appreciated by a consideration of one as it was writ
ten into the new Act. The statement relating to tobacco, which, with 
some slight changes, is typical, is given herewith: 9 10 11

9 Id. at § 303.
10 Id. at § 304.
11 Id. at § 311-336.
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“LEGISLATIVE FINDING

“Sec. 311. (a) The marketing of tobacco constitutes one of the great 
basic industries of the United States with ramifying activities which 
directly affect interstate and foreign commerce at every point, and 
stable conditions therein are necessary to the general welfare. To
bacco produced for market is sold on a Nation-wide market and, with 
its products, moves almost wholly in interstate and foreign commerce 
from the producer to the ultimate consumer. The farmers producing 
such commodity are subject in their operations to uncontrollable natu
ral causes, are widely scattered throughout the Nation, in many cases 
such farmers carry on their farming operations on borrowed money or 
leased lands, and are not so situated as to be able to organize effec
tively, as can labor and industry through unions and corporations en
joying Government protection and sanction. For these reasons, among 
others, the farmers are unable without Federal assistance to control 
effectively the orderly marketing of such commodity with the result 
that abnormally excessive supplies thereof are produced and dumped 
indiscriminately on the Nation-wide market.

“ (b) The disorderly marketing of such abnormally excessive sup
plies affects, burdens, and obstructs interstate and foreign commerce 
by (1) materially affecting the volume of such commodity marketed 
therein, (2) disrupting the orderly marketing of such commodity 
therein, (3) reducing the price for such commodity with consequent 
injury and destruction of interstate and foreign commerce in such 
commodity, and (4) causing a disparity between the prices for such 
commodity in interstate and foreign commerce and industrial products 
therein, with a consequent diminution of the volume of interstate and 
foreign commerce in industrial products.

“ (c) Whenever an abnormally excessive supply of tobacco exists, 
the marketing of such commodity by the producers thereof directly 
and substantially affects interstate and foreign commerce in such com
modity and its products, and the operation of the provisions of this 
Part becomes necessary and appropriate in order to promote, foster, 
and maintain an orderly flow of such supply in interstate and foreign 
commerce.”

At stated times, different for each crop, the Secretary must deter
mine whether the available supply exceeds the normal supply, or re
serve level—the supply determined, as prescribed in the new Act, to 
be required to maintain an “ever normal granary.” If the available 
supply exceeds, or will exceed, requirements, the Secretary must make 
an announcement thereof, and hold a referendum to ascertain whether 
the producers desire the imposition of marketing quotas. Unless more 
than one-third of those voting object, marketing quotas are imposed. 
The Secretary allots quotas to the states, and, through state and local 
committees, distributes each state’s quota among the producers 
therein. Penalties are provided for those who market commodities in 
excess of their quotas. The person who acquires the illegally marketed 
commodities must pay this penalty, but he may deduct it from the 
price paid to the producer. The penalty on wheat is 15c per bushel, 
on tobacco 50 per cent of the market price on the date marketed, on
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corn 15c per bushel, on cotton 2c and 3c per pound, and on rice ^c per 
pound, these penalties being levied on the quantities marketed in 
excess of quotas. In connection with the penalties applicable to corn, 
the marketing thereof includes, among other things, the feeding of it 
(in any form) to poultry or livestock which, or the products of which, 
are sold, bartered or exchanged, or to be so disposed of. That this 
amounts to federal regulation of an act which is purely intrastate 
seems hardly to admit of doubt.

Penalties are to be remitted to the Secretary, for deposit in the gen
eral fund of the Treasury. It is made plain that they are not to be 
earmarked.

Provision is made for publication and notice of quotas assigned, for 
appeals by dissatisfied farmers to local review committees composed of 
three farmers appointed by the Secretary, and for ultimate recourse to 
the United States district courts.

Title IV 12 directs the Secretary to continue the cotton producers’ 
pool of 1933 until certain designated pool participation trust certifi
cates are purchased, taken up and canceled. The sum of $1,800,000 is 
allotted for this purpose.

Title V 13 sets up a Federal Crop Insurance Corporation managed 
by a board of directors under the general supervision of the Secretary, 
the function of which is to insure wheat crops against failures due to 
drought, flood, hail, wind, winterkill, lightning, tornado, insect infesta
tion, plant diseases, and other unavoidable causes. The insurance is 
available only for wheat; does not cover losses due to neglect or mal
feasance of the producer; and is limited to not less than 50 per cent 
or more than 75 per cent of the appraised average yield on the insured 
farm for a representative base period. The Corporation may require 
wheat or the cash equivalent in payment of premiums. The matter 
contained in this title represents an experiment. If it is found prac
ticable, the benefits of the plan will, no doubt, be extended to producers 
of other crops.

SOME CONSTITUTIONAL ASPECTS

The provisions of Titles I and IV, involving as they do amendments 
of earlier legislation, will not be analyzed since the scope and effect 
thereof can only be determined by consideration and study of laws 
which they supplement.

The provisions of Title II seem to present no constitutional problem. 
The facilities of the Department of Agriculture are already directed 
towards the assistance of farmers. Helping farmers to combat dis
criminatory rates, charges, tariffs, etc., appears to be a permissible 
extension of that service.

12 Id. at § 401-407.
is Id. at § 501-518.
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As for the crop insurance provided for in Title V no objection sug
gests itself. No regulation is attempted; and no tax is levied. It might 
be argued that the federal government is engaging in private business, 
not exercising a governmental function; and that therefore the exemp
tion from federal and state taxation provided for the Corporation can
not operate to bar the states from taxing it. But even this construc
tion would only subject the Corporation to the same taxes levied by the 
states on all insurance companies.

More important questions than any of the foregoing become ap
parent upon a consideration of constructions which may be placed 
upon the sections of the new Act included within Title III.

The Agricultural Adjustment Act of 1933,14 forerunner of the new 
Act, was declared unconstitutional in the Butler case 15 because it 
embodied an invasion of the reserved powers of the states. The exaction 
collected from processors, and then paid out to farmers, could not, it 
was held, be denominated a tax within the constitutional meaning of 
that term. Therefore, the Act could not be supported as an exercise of 
the taxing power. The money exaction was one of several connected 
steps in a scheme of regulation. The regulation sought to be effected— 
control of agricultural production—was held to be an attempt to con
trol wholly intrastate affairs, and as such was an invasion of the 
reserved rights of the states. The whole plan, therefore, was declared 
unconstitutional.

DUAL NATURE OF THE NEW ACT

The new Act lays no tax ; it is definitely not a revenue raising mea
sure. It contains appropriations for loans and grants to farm ers; and 
it also contains provisions for regulating interstate and foreign com
merce in agricultural commodities by penalizing noncooperation with 
the federal government’s program of production.

APPROPRIATIONS FOR THE GENERAL WELFARE

The appropriations may be sustained as a valid exercise of the power 
of Congress to expend public moneys to promote the general welfare. 
This power is coexistent with, and as broad as, the taxing power.* * 18

“  48 Stat. 31 (1933).
15 United States v. Butler, 297 U. S. 1 (1936).
18 The power to appropriate money from the Treasury is as broad as the power 

to tax; and the power to lay taxes to provide for the general welfare of the United 
States implies the power to appropriate public funds for that purpose. “The Con
gress is expressly empowered to lay taxes to provide for the general welfare. 
Funds in the Treasury as a result of taxation may be expended only through appro
priation. They can never accomplish the objects for which they are collected unless 
the power to appropriate is as broad as the power to tax. The necessary implica
tion from the terms of the grant is that the public funds may be appropriated ‘to
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That Congress may make such appropriations for the benefit of a 
limited class is also acknowledged.* 17 Furthermore, the individual tax
payer cannot question the naked money spending power.18 However, 
even if the expenditures could be questioned, it should be possible to 
show that stabilization of the farmer’s purchasing power benefits not 
only the farmer but also the industrialist whose products will be in 
constant demand, and that therefore the expenditures effect a marked 
improvement in the general welfare. It would then follow that the 
appropriation measures are sustainable.

There is reason to believe, however, that another construction might 
be applied to them. It may be said that the grants and loans are to be 
made to induce cooperation with the federal government’s program 
of planned production; and that they are to be used to induce submis
sion to federal control of agricultural production. It was held in the 
Butler case 19 that the federal government cannot exercise such con
trol ; 20 and that it cannot purchase the compliance it is powerless to 
command.21
provide for the general welfare of the United States.’ These words cannot be 
meaningless, else they would not have been used. The conclusion must be that they 
were intended to limit and define the granted power to raise and to expend money.” 
United States v. Butler, 297 U. S. 1, 65 (1936).

17 United States v. Realty Co., 163 U. S. 427 (1896), providing bounties to sugar 
manufacturers. See also McGuire, The New Deal and the Public Money (1935) 
23 Georgetown Law J ournal 155.

18 The relation of a taxpayer of the United States to the Federal government 
is such that “His interest in the moneys of the Treasury—partly realized from 
taxation and partly from other sources—is shared with millions of others; is com
paratively minute and indeterminable; and the effect upon future taxation, of 
any payment out of the funds, so remote, fluctuating and uncertain, that no basis 
is afforded for an appeal to the preventative powers of a court of equity. The 
administration of any statute likely to produce additional taxation to be imposed 
upon a vast number of taxpayers, the extent of whose several liability is indefinite 
and constantly changing, is essentially a matter of public and not of individual 
concern. If one taxpayer may champion and litigate such a cause, then every other 
taxpayer may do the same, not only in respect of the statute here under review but 
also in respect of every other appropriation act and statute whose administration 
requires the outlay of public money, and whose validity may be questioned. The 
bare suggestion of such a result, with its attendant inconveniences, goes far to 
sustain the conclusion which we have reached, that a suit of this character cannot 
be maintained. It is of much significance that no precedent sustaining the right 
to maintain suits like this has been called to our attention, although, since the 
formation of the government, as an examination of the acts of Congress will dis
close, a large number of statutes appropriating or involving the expenditure of 
moneys for non-federal purposes have been enacted and carried into effect.” Froth- 
ingham v. Mellon, 262 U. S. 447, 487 (1923).

19 United States v. Butler, 297 U. S. 1 (1936).
99 Id. at 68.
21 “It is said Congress has the undoubted right to appropriate money to executive 

officers for expenditures under contracts between the government and individuals;
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REGULATION OF INTERSTATE AND FOREIGN COMMERCE

The second, and most important, purpose of the new Act is set out 
in the legislative findings as to the marketing of the several commodi
ties. It is based on the syllogism that the power to regulate interstate 
and foreign commerce includes the power to regulate those things 
which directly affect, hinder, burden or obstruct such commerce; and 
that corn, wheat, tobacco, rice and cotton flow in large quantities in in
terstate and foreign commerce, to such an extent that the availability 
of supplies of those commodities has a direct effect on such commerce. 
From this is deduced the power of Congress to legislate so as to insure 
a constant supply and an orderly flow in commerce of those 
commodities.

The major premise is firmly established. As a necessary adjunct 
to the power to regulate interstate and foreign commerce, Congress 
does have the power to regulate those things which directly affect, 
hinder, burden or obstruct such commerce.* 22 This means that Con
gress may regulate their movement in such commerce, or that it may 
regulate their movement in intrastate commerce if it is a part of, or 
has a direct effect on, interstate or foreign commerce.23

The minor premise, however, is not so easily established. As in the 
case of the appropriation measures, two constructions are possible. 
The marketing of large surpluses in bumper crop years is, admittedly, 
a burden on commerce. It is conceivable that Congress might prevent 
the dumping of such surpluses on interstate carriers, and thus prevent 
the resultant obstruction to commerce which delays the interstate 
movement of industrial and other products. The establishment of 
maximum marketing quotas—based on requirements for domestic con
sumption and export—might thus be permissible. The effect which 
such quotas would naturally have on the acreages of crops planted on 
individual farms could be treated as incidental to a valid exercise of the
that much of the total expenditures is so made. But appropriations and expendi
tures under contracts for proper government purposes cannot justify contracts 
which are not within federal power. And contracts for the reduction of acreage 
and the control of production are outside the range of that power.............The Con
gress cannot invade state jurisdiction to compel individual action; no more can it 
purchase such action.” United States v. Butler, 297 U. S. 1, 71 (1936).

22 “It is a familiar principle that acts which directly burden or obstruct inter
state or foreign commerce, or its free flow, are within the reach of Congressional 
power.” National Lab. Rel. Bd. v. Jones and Laughlin Steel Corp., 301 U. S. 1, 30 
(1937).

23 The power of Congress to regulate interstate commerce must necessarily in
clude the authority to deal with obstructions to such commerce and with those other 
acts which, because of their relation to and influence upon interstate commerce 
come within the power of regulation, although they are not such commerce in and 
of themselves. United States v. Ferger, 250 U. S. 199 (1919).
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commerce power.24 25 But power to prevent dumping of surpluses on 
interstate carriers does not, of necessity, carry with it the right to go 
back to the farms where the commodities are grown and there allot 
acreages.26 Nor does it follow that there is the right to say that the 
federal government may penalize the farmer if corn he grows in excess 
of his quota is fed to livestock intended for movement in interstate 
commerce.26 The new Act can, it is believed, be brought almost within 
the decision in the Jones-Laughlin case.27 But it is also believed that

24 If a Congressional enactment is a valid exercise of the power of Congress 
under the commerce clause of the federal constitution, how it may affect persons or 
states is not material. Hoke v. United States, 227 U. S. 308 (1913).

25 “No distinction is more popular to the common mind, or more clearly expressed 
in economic and political literature, than that between manufacture and com
merce. Manufacture is transformation—the fashioning of raw materials into a
change of form for use. The functions of commerce'are different............ If it be
held that the term includes the regulation of all such manufactures as are intended 
to be the subject of commercial transactions in the future, it would be impossible 
to deny that it would also include all productive industries that contemplate the 
same thing. The result would be that Congress would be invested, to the exclusion 
of the states, with the power to regulate not only manufacture, but also agriculture, 
horticulture, stock raising, and domestic fisheries, mining—in short, every branch 
of human industry. For is there one of them that does not contemplate, more or 
less clearly, an interstate or foreign market? Does not the wheat grower of the 
northwest, and the cotton planter of the south, plant, cultivate and harvest his 
crop with an eye on the prices at Liverpool, New York and Chicago? The power 
being invested in Congress and denied to the states, it would follow as an inevitable 
result that the duty would devolve on Congress to regulate all of these delicate, 
multiform, and vital interests—interest which in their nature are, and must be, 
local im all details of successful management.” Kidd v. Pearson, 128 U. S. 1, 20, 21, 
22 (1888). “Mining brings the subject matter of commerce into existence. Com
merce disposes of it.” Carter v. Carter Coal Co., 298 U. S. 238, 303 (1936). (The 
same might be said of agriculture).

26 “If the commerce clause were construed to reach all enterprises and transac
tions which could be said to have an indirect effect upon interstate commerce, the 
federal authority would embrace practically all the activities of the people, and 
the authority of the state over its domestic concerns would exist only by sufferance 
of the Federal Government. Indeed, on such a theory, even the development of the 
states’ commercial facilities would be subject to federal control.” . . . .  The dis
tinction between direct and indirect effects of intrastate transactions upon inter
state commerce must be recognized as a fundamental one essential to the mainte
nance of our constitutional system.” Schechter Poultry Corp. v. United States, 
295 U. S. 495, 546 et seq. (1935). That commodities produced or manufactured 
within a state are intended to be sold or transported outside the state does not 
render their production or manufacture subject to Federal regulation under the 
commerce clause of the Constitution. Carter v. Carter Coal Co., 298 U. S. 238 
(1936).

27 National Lab. Rel. Bd. v. Jones and Laughlin Steel Corp., 301 U. S. 1 (1937), 
wherein the manufacturing operations of a large steel company, organized on a 
national scale and drawing raw materials from various other states and shipping 
out the finished product to all parts of the nation, were held to have such close and
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the analogy would fail because of the difference in the effect on com
merce exerted by the growing of crops on a farm, and that exerted on 
commerce by labor disputes in an industrial organization like that of 
the appellee in the Jones-Laughlin case. The Court in that case reit
erated the principle that the difference between direct and indirect 
effects upon interstate commerce is necessarily one of degree, but that 
the distinction must be maintained. It found that because of the nature 
of the appellee’s organization, and the interdependence of its nation
wide activities, the labor practices involved would have a direct effect 
on interstate commerce. The Court compared the factual situation 
there with that in the Schechter case,* 29 showing how the effect on com
merce in the latter case was indirect, and that to find immediacy or 
directness there would be to find it almost everywhere. If any analogy 
is to be drawn, it should be drawn with the Schechter case. There the 
defendant was engaged in slaughtering poultry for resale to dealers 
and butchers. The poultry was purchased from a New York market 
which received it from other states. The Court held that the activities 
of the defendant had such an indirect and remote effect on interstate 
commerce that they were beyond federal control; that when the poul
try reached the defendant’s slaughterhouse the interstate commerce 
had ended and subsequent operations in defendant’s business were in 
intrastate commerce. Farmers’ activities sought to be controlled by 
the new Act are carried on before the interstate journey begins. In 
fact, they occur months before the subject matter of such commerce 
has even come into existence. If the operations of the defendant in the 
Schechter case—slaughtering and selling poultry taken from a stream 
of interstate commerce—produce an indirect effect on interstate com
merce, how much more indirect is the effect on such commerce of a 
farmer’s activities such as the planting, cultivating, and harvesting of 
crops? The analogy between the farmer and the slaughterhouse opera
tors may be drawn much closer than the one between the farmer and 
organizations such as the appellee’s in the Jones-Laughlin case. It is 
not felt, therefore, that agricultural production has the necessary 
direct effect on interstate commerce—that it has the “close and in
timate” relation found in the Jones-Laughlin case.22 To find imme
intimate relation to interstate commerce that Congress had constitutional authority 
to safeguard the rights of its employees to self-organization and freedom in the 
choice of representatives for collective bargaining.

26 Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935).
29 “Undoubtedly the scope of this (the commerce) power must be considered in 

the light of our dual system of government and may not be extended so as to 
embrace effects upon interstate commerce so indirect and remote that to embrace 
them, in view of our complex society, would effectually obliterate the distinction 
between what is national and what is local and create a completely centralized
government.............” National Labor Relations Board v. Jones and Laughlin Steel
Corp., 301 U. S. 1, 37 (1937).
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diacy or directness with respect to such a subject is to find it every
where, a result not consistent with the maintenance of our federal 
system. Proponents of the new Act say that there is no control of 
production because acreage allotments will be assumed voluntarily. 
In the Butler case,80 however, the Court said, of a similar arrangement 
for benefits, that the alleged voluntary agreement of the farmer to 
accept the purported bounty in return for curtailing production was 
in reality coercive in effect through the financial operation of such 
payment. Correspondingly, allotted acreages under the new Act may 
well be assumed in like manner because of the coercive effect of the 
penalty on noncooperators. The second construction, namely, that the 
effect which agricultural production has on interstate and foreign com
merce does not reach the degree 81 required to permit of federal regula
tion, appears to be the stronger. If so, the minor premise fails and 
defeats the conclusion.

There is another feature of the attempted regulation which merits 
consideration. In the statements of legislative findings the new Act 
declares that conditions affecting the production and marketing of the 
crops concerned are such that without the assistance of the federal 
government farmers cannot, individually or in cooperation, effectively 
prevent the recurrence of surpluses and shortages. This implies an 
assumption that Congress has power to act simply because there is no 
other way to attain a desired end. This is not borne out by the deci
sions. “Beneficent aims, however great or well directed, can never 
serve in lieu of constitutional power.” 82 The power of the federal gov
ernment does not inherently extend to purposes affecting the nation 
as a whole with which the states severally cannot deal, or cannot ade
quately deal.88

It is realized that the validity of the provisions which are written 
around the commerce clause depends upon a question of degree; 24 and

30 United States v. Butler, 297 U. S. 1 (1936).
31 How fine the line may be drawn is illustrated by the finding of the court in 

the case of Utah Power and Light Co. v. Pfost, 286 U. S. 65 (1932). There it was 
held that the generation of electricity from water power and the transmission of 
the electricity over wires from the generator to consumers in another state are 
distinct processes, the one local, and the other interstate, although the generation 
and transmission are apparently simultaneous and both respond instantaneously 
to the turning of the consumer’s switch; and the commerce clause does not prevent 
the state from exercising exclusive control over the generation.

32 Carter v. Carter Coal Co., 298 U. S. 238, 291 (1936).
33 Carter v. Carter Coal Co., 298 U. S. 238 (1936). See also Schechter Poultry 

Corp. v. United States, 295 U. S. 495 (1935), wherein it was held that extraor
dinary conditions do not create or enlarge constitutional power and cannot justify 
government action outside the sphere of constitutional authority.

34 National Lab. Rel. Bd. v. Jones and Laughlin Steel Corp., 301 U. S. 1 (1937), 
note 27, supra. Carter v. Carter Coal Co., 298 U. S. 238 (1936). Schechter Poultry 
Corp. v. United States, 295 U. S. 495 (1935). See also note 31, supra.
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that predetermination of any question of degree is usually a matter 
of speculation. The precise line can be drawn only as individual cases 
arise. Whether the Court can find the direct effect on commerce neces
sary to justify federal control is at least debatable. The Jones- 
Laughlin case, it is believed, is inapplicable because of factual differ
ences. Commitments by the Court in the Butler case,35 in the 
Schechter case, and in earlier cases,36 to the effect that the regulation 
of production is beyond the scope of federal interference, appear to be 
most directly in point. An opinion is ventured that should a case ques
tioning the regulatory provisions of the new Act reach the Court, the 
government’s attorneys may have difficulty in sustaining it.

DELEGATION OF LEGISLATIVE POWER

Other constitutional issues may be raised to invalidate the new 
Act even though the regulatory power is acknowledged. The provi
sions for referenda seem to embody an improper delegation of legisla
tive power. In them Congress has not passed a law and said that it is 
to become effective upon the happening of an event. It has passed on to 
a group of farmers the right to impose marketing quotas when, in 
their discretion, it becomes necessary or desirable to do so. If only 15 
per cent of all the wheat growers in the country vote in a referendum, 
two-thirds of them, or 10 per cent of all wheat growers, have it within 
their power and discretion to impose marketing quotas on the other 
90 per cent. Even if such power were delegated to a majority of the 
wheat growers it could well be found to constitute an invalid delega
tion of legislative power, since Congress cannot give such power to 
the chief executive without prescribing bounds for its exercise.37 The 85 * 87

85 “The act (A. A. A. of 1933) invades the reserved rights of the states. It is a 
statutory plan to regulate and control agricultural production, a matter beyond 
the powers delegated to the federal government.” United States v. Butler, 297 
U. S. 1, 68 (1936).

88 Gibbon v. Ogden, 9 Wheat 1 (U. S. 1824); Coe v. Errol, 116 U. S. 517 (1886); 
Kidd v. Pearson, 128 U. S. 1 (1888); United States v. E. C. Knight and Co., 156 
U. S. 1 (1895); Utah Power and Light Co. v. Pfost, 286 U. S. 165 (1932); Chas- 
saniol v. City of Greenwood, 291 U. S. 584 (1934); Federal Compress and Ware
house Co. v. McLean, 291 U. S. 17 (1934). In Chassaniol v. City of Greenwood, 
8upra, the court said, at 587: “Ginning cotton, transporting it to Greenwood, ware
housing it, buying and compressing it there, are each, like the growing of it, steps 
in preparation for the sale and shipment in interstate or foreign commerce. But 
each step prior to the sale and shipment is a transaction local to Mississippi, a 
transaction in intrastate commerce.”

87 Congress cannot delegate power to the President to exercise an unfettered 
discretion to make whatever laws necessary for the rehabilitation and expansion 
of trade and industry. Schechter Poultry Corp. v. United States, 295 U. S. 495 
(1935). In the act there under discussion Congress had attempted to prescribe 
limits to the President’s power by authorizing him to approve codes of fair com-
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granting of such broad power to a small minority of private indi
viduals seems to be an improper delegation of legislative power.* 38

The broad powers conferred upon the Secretary of Agriculture 
(characterized in the press and in Congress as “dictatorial” ) provides 
another source of inquiry. They are broader, it seems, than those 
found objectionable by the Court in the Schechter case. Loans are 
authorized for “agricultural commodities (including dairy products)” 
but the amounts, terms and conditions thereof are prescribed only for 
corn, wheat and cotton. As to other commodities, including dairy 
products, “the amount, terms, and conditions of such loans shall be 
fixed by the Secretary, subject to the approval of the Corporation and 
the President.” No loans can be made until they have been recom
mended by the Secretary and approved by the President. Acreage 
allotments are to be made to the states by the Secretary, and appor
tioned throughout the states by the Secretary through local committees. 
It can readily be seen that potentially the powers conferred are dan
gerous. They open the way for the exercise of power by administra
tive officials to an extent which may well be held unconstitutional. 
Whether the powers will be so used remains to be seen.

petition tending to effectuate the policy of the act. The act gave voice to a vague 
aim of rehabilitation. Particularly pertinent is the following extract, at 537: 
“But would it be seriously contended that Congress could delegate its legislative 
authority to trade or industrial associations or groups so as to empower them to 
enact the laws they deem to be wise or beneficial for the rehabilitation and expan
sion of trade or industry? Could trade or industrial associations or groups be 
constituted legislative bodies for that purpose because such associations or groups 
are familiar with the problems of their enterprises? . . . .  The answer is obvious. 
Such a delegation of legislative power is unknown in our law and is utterly incon
sistent with the constitutional prerogatives and duties of Congress.”

38 In Carter v. Carter Coal Co., 298 U. S. 238 (1936), the court said, at 310: 
“The power conferred upon the majority (right of certain percentage of coal 
producers and miners to fix hours and wages within their respective districts) is, 
in effect, the power to regulate the affairs of an unwilling minority. This is legis
lative delegation in its most obnoxious form, for it is not even delegation to an 
official body, presumptively disinterested, but to private persons whose interests 
may be and often are adverse to the interests of others in the same business. The 
difference between producing coal and regulating its production is, of course, fun
damental. The former is a private activity; the latter is necessarily a govern
mental function, since, in the very nature of things, one person may not be en
trusted with the power to regulate the business of another, and especially of a 
competitor. And a statute which undertakes to confer such power undertakes un- 
tolerable and unconstitutional interference with personal liberty and private prop
erty. The delegation is so clearly arbitrary and so clearly a denial of rights safe
guarded by the due process clause of the 5th amendment that it is unnecessary 
to do more than refer to decisions of this court which foreclose the question.”



CONCLUSIONS

Practically, the new Act will be difficult to apply and will require 
a very large administrative organization. Collection of penalties will 
be no easy matter. For example, enforcement of the provision requir
ing buyers to collect penalties from noncooperators will be quite a 
problem to the buyer of livestock who is required to know whether 
“bootleg” or illegal corn was fed to the animals offered for sale.

Economically the new Act should benefit the farmers; although it 
is claimed that the benefit will accrue to the large operators—pro
ducers of the surpluses—who will receive excessive benefit payments. 
Theoretically, stabilization of the farmer’s income should justify even 
an increase in the cost of agricultural commodities to the consumer, 
since the latter will be protected, by the storage provisions, against 
high prices in lean crop years.

Constitutionally, it cannot be perceived that the new Act stands on 
any firmer grounds than did its predecessor. Although the problem 
has been attacked from a new angle, and the end is sought to be accom
plished under the commerce power and the general welfare clause, the 
solution has but doubtfully been reached. The broadening of the scope 
and application of the Constitution, to parallel social and economic 
changes, was intended by the framers. But broadening it to accommo
date and sustain the new Act would practically wipe out the distinc
tion between those affairs strictly internal as to the states and those 
which, because of their interstate character, come within the pale of 
federal cognizance. The elastic construction contemplated by the new 
Act might tend to destroy the fundamental principle of dual sover
eignty so essential to the maintenance of our constitutional system.

ANDREW F. OEHMANN.
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THE 1937 “TAX LOOPHOLE” ACT: ACCOMPLISHMENT *

THE PRECEDING PORTION of this general exposition of the 
Revenue Act of 1937 explained ten major means of tax avoidance 

whereby taxpayers could evade or avoid meeting what were asserted 
to be their just shares of the general tax burden. Of these ten major 
means, which are summarized below, the first seven were classed by 
President Roosevelt, in his letter of June 1, 1937 to Congress, as in
volving “moral fraud” ; but the remaining three, although looked upon 
as “patent inequalities”, were said to be legally permissible. Revela
tion of the existence of these loopholes led to enactment of the 1937 
Revenue Act, which was primarily designed to close most of them and 
which, therefore, may profitably be approached for review purposes 
by a summary, at this point, of such loopholes.

REVIEW OF PURPOSE OF 1937 REVENUE ACT

1. Foreign Personal Holding Companies.
This device consisted of a “personal holding company” incorporated 

in some foreign country where corporate taxes and corporate infor
mation were slight; the transfer to it of income and assets from the 
United States, so that such income and the subsequent income on such 
assets would not be subject to the much higher rates of tax in this 
country; and then tax-evading manipulation of transactions between 
such corporation and either another similar foreign company owned 
by the taxpayer or, under certain conditions, the taxpayer himself. A 
personal holding company may be defined as one that is, in general, 
closely owned and that has been formed to acquire and hold the produc
tive assets, usually securities, of an individual or family or intimately 
affiliated group.

2. Foreign Insurance Companies.
This tax-evading instrumentality was invented to issue to individual 

taxpayers what were, in essence, immense spurious life insurance 
policies so that large pseudo-loans on them could be made to such 
taxpayers, at interest, and such interest could be claimed by these indi
viduals as a deduction from taxable income. The policies were appar-

* A related paper, entitled The 1937 “Tax Loophole” A ct: Purpose and prepared 
by the same writer, appeared in (January, 1938) 26 Georgetown Law J ournal 
380. A third and concluding paper, describing the loopholes that the Act did not 
close, will appear in the May, 1938 issue.
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ently so drawn up that they paid nothing, or practically nothing, if the 
taxpayer died, and the fictitious loans could not be called without the 
taxpayer’s consent.

3. Domestic Personal Holding Companies.
This means of avoidance was probably the most widespread and 

most profitable to wealthy taxpayers. It was utilized because the 
corporation surtax rates did not rise nearly so high or so sharply as 
those on large amounts of individual income, and because the cor
poration could take certain deductions and credits that the individual 
taxpayer could not. Federal income taxes could be still further mini
mized, in most cases, if more than one personal holding company was 
created. For then the income of each such company would extend 
less far into the higher surtax brackets, and losses could be made to 
arise by sales between the companies without letting the assets sold 
get into the control of an outsider.

4. Incorporation of Yachts and Country Estates.
The underlying plan of this device was to form a corporation and 

transfer to it income-producing assets (usually stocks or bonds) 
and also personal consumption assets (e. g., yachts, country homes, 
racing stables). The expenses arising on the consumption assets 
would then be deductible from the income on the production assets, 
and so to that extent such income would not be taxed. Or, looked 
at from another aspect, the personal expenses, which were not de
ductible as such, would have been rendered deductible. Considerable 
tax savings resulted.

5. Creation of Multiple Trusts for Relatives and Dependents.
Here the idea lay in apportioning the income into different tax- 

paying units, so that the income of each would then not extend into 
such high surtax brackets and so that each would be able to take the 
statutory credit of $1,000 in the computation of the tax. A husband, 
for example, could form separate trusts for his relatives and depen
dents and yet indirectly retain control over them by making his wife 
trustee of each; and if she was also given power of revocation, the 
trust funds could be reacquired. In addition, he could borrow back, at 
interest, the funds that he had bestowed upon the trusts, and claim 
the interest as a deduction on his tax return.

6. Husband-and-Wife and Parent-and-Children Partnerships.
This plan similarly relied for its profitability upon the theme of 

spreading the stream of income so thin that the aggregate tax paid 
on all the sections of it would be less than the tax on the single 
incoming stream.
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7. Pension Trusts.
Essentially, the pension-trust scheme consisted of paying into a 

corporate officers’ pension fund amounts that, otherwise, would have 
been classed as officers’ salaries and that would have had to bear 
substantial income taxes in the hands of such officers. The income 
on such funds was not, however, taxed per se, and only when some of it, 
or of the funds themselves, was distributed in the form of pensions to 
the officers, would the latter have any income taxes to pay on it. Such 
taxes, though, would tend to be low because the pensions, at least as 
such, would not tend to raise the officers’ incomes into such high surtax 
brackets as the contributions to the fund, if paid directly as salaries, 
would have done.

8. Percentage Depletion.
This legally permissible way of reducing federal income taxes was 

effected as the result of a section in the law allowing .various oil 
and mineral taxpayers, under certain conditions, to take greater de
ductions for depletion (their estimated acquisition costs of raw depos
its extracted from the ground) than the actual figures justified. In the 
case of oil and gas wells, for instance, 271/2% of the gross income from 
the property could be deducted, provided that such deduction did not 
exceed 50% of the net income (computed without reference to the 
depletion) from the property, and the law stated that depletion thus 
calculated was not to be less than if calculated without the benefit of 
this special■ 27:%% allowance.1 (Such a provision is equivalent to 
gambling on a “Heads-I-win, tails-I-don’t-lose” basis.) The law was 
seemingly not so generous to taxpayers interested in mining, for the 
percentages granted to them were lower, and there was no provision 
that percentage depletion was not to be less than if computed in the 
manner otherwise allowed. Both oil and mineral taxpayers, however, 
were permitted to continue deducting depletion even though the full 
costs of the deposits had already been deducted. Secretary of the 
Treasury Morgenthau has called percentage depletion “perhaps the 
most glaring loophole in our present revenue law”.2

9. Division of Income between Husband and Wife in Community-
Property States.

Eight states in the South and West allow a husband or wife to report 
one-half of the community income of the two even though the other

1 For a description of so-called percentage depletion in its oil aspects see Sweeney, 
Percentage Depletion (1938) 1 Noma Oilnotes (official publication of the National 
Oil Marketers Association) 7.

2 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th 
Cong., 1st Sess. (1937), Part 1, p. 5.

6

1938]
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earned it all and controlled the expenditure of it. As a consequence, 
the combined federal income tax on the two tends to be much less than 
it would be in any one of the other states. For example, a husband and 
wife that are residents of California need pay federal income taxes 
aggregating’ only $18,626 on $100,000 earned by the husband, whereas 
if they were residents of New York, they would have to pay about 
$32,525, almost twice as much, under the same conditions.

10. Tax on Nonresident Aliens.
In general, the gross income received from sources within the 

United States by a nonresident alien having no office or place of 
business in this country was taxable at a flat rate of 10%. This rate 
produced more federal income tax when the nonresident alien was a 
single individual with a net income under approximately $21,600 than 
the previous tax provisions had. But many nonresident aliens, largely 
American heiresses that had married foreigners, found their federal 
income taxes greatly reduced as a result, because their net incomes 
were high. One such woman, who had had to pay about $160,000 
under the prior law, found her tax reduced to approximately $30,000 
under the law in effect during 1936.3

GENERAL DESCRIPTION OP 1937 REVENUE ACT

After the President’s message of June 1, 1937 to Congress with 
reference to tax evasion and avoidance the Joint Committee on Tax 
Evasion and Avoidance was established.4 On June 15, 1937 Mr. R. L. 
Doughton, Chairman of the Committee, requested Secretary Morgen- 
thau to present, or cause to be presented, information relating to 
the methods of tax evasion or avoidance referred to in the President’s 
letter, and other methods of tax evasion or avoidance. Public hearings 
before the Joint Committee commenced June 17, 1937 and continued 
until July 28, 1937, and on August 5, 1937 the Chairman submitted 
the Committee’s report to the Speaker of the House of Representatives. 
The report was referred to the Committee on Ways and Means, which 
then held public hearings on August 9 and 10, 1937.

The b ill5 was introduced in the House on August 13, 1937, and in 
the Senate on August 16, 1937. In the House it was referred to the 
Ways and Means Committee, and in the Senate, to the Finance Com
mittee. Debate on i t 6 began in the House on August 16, 1937; and

3 Id. at 6.
4 Pursuant to Public Resolution No. 40 (75th Cong., c. 316, 1st Sess., S. J. Res. 

155), approved June 11, 1937.
» H. R. 8234.
« H. R. R e p . No. 1546, 75th Cong., 1st Sess. (1937).
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in the Senate,7 two days later. The House passed the bill on August 16, 
and the Senate on August 19. The President signed i t 8 on August 26, 
1937.9 It took effect with respect to taxable years subsequent to 
December 31, 1936.10

Perhaps the simplest account of the basic contents of the new Act 
is that given by Senator Harrison before the Senate during the debate 
there, thus:

“. . . . the only subjects taken up in the bill are the following:
“Domestic personal holding companies, as to which we have 

increased the rates and made some other changes to try to stop 
some of the loopholes that were revealed before the joint com
mittee which showed tax evasion.

“Incorporated yachts and country estates: We think we have 
closed that loophole.

“Incorporated talent.
“Artificial deductions for losses from sales or exchange of 

property.
“Multiple trusts.
“Foreign personal holding companies.
“Nonresident aliens.

“Those are the only subjects taken up in the bill.” 11
It is thus evident that the 1937 Act is intentionally restricted to 

the aim of closing a limited number of particular tax loopholes. Con
sequently, it does not cover a wide field. Because of the technical 
nature of most of the loopholes and the necessity for endeavoring to 
anticipate and plug new loopholes that might be spotted by astute tax 
lawyers and accountants as a result of the provisions in the new Act 
itself, the law appears to be, perhaps necessarily, quite complex. 
The Committee on Federal Taxation of the American Institute of 
Accountants, for example, stated in this regard:

“The revenue acts specifically define elements of gross income and 
allowable deductions, and these provisions ignore many conventions 
of business practice. This fact lies at the root of the present differ
ences between ‘tax accounting’ and ‘business accounting’. Certain of 
these statutory deviations from recognized accounting practice have 
been motivated by the desire to plug real or apparent loopholes in 
the tax law or to temper the application of the law in special cases 
where gross injustices would otherwise occur. The result, unfor
tunately, has been the creation of a labyrinth of exceptions, incom
prehensible to the average taxpayer. The bill enacted in August, 1937, 
‘to equalize taxation, and to prevent tax evasion and avoidance,’ adds 
a few more fantastic pieces to the revenue jigsaw puzzle, notably the

7 Se n . Rep . N o. 1242, 75th Cong., 1st Sess. (1937).
s Pub. L. No. 377, 75th Cong., 1st Sess. (1937).
9 1937 F actual H istory of th e  F ederal Government (1937) 18.
10 Revenue Act of 1937, § 403, 50 Stat. 830 (1937).

81 Cong. Rec. 9227 (1937).



term ‘Supplement P. Net Income’ and all that it implies, relative to 
foreign personal holding companies.” 12

As is apt to happen, moreover, when new paths are being opened, 
the new law seemingly contains ambiguities, which appear to be more 
noticeable because in other places the Act is elaborately specific.

Numerous ambiguities, for example, arose from the wording of 
the new requirement (Section 340 ( a ) ) that practically anyone assist
ing in the formation or reorganization of a foreign company, or that 
has so assisted since December 31, 1933, must file a long informational 
return. Clarifying regulations,13 subsequently issued with regard to 
this Section, however, seem to have removed most of its ambiguities. 
(Some attorneys and accountants, incidentally, have complained that 
it compels them to assume the role of informers.)

‘‘All in all, some interesting times are ahead. Participants in the 
administrative and interpretative nexus are hardly likely to enjoy 
peace and leisure at the hands of the Revenue Act nf 1937.” 14

Another tax attorney, however, finds the 1937 Act a good job, 
for he states:

“ The new Act is not a measure of wide scope............The Act
merely carries on the attempt to plug various specific loopholes in 
the law with specific legislation, which has beqn made, always with 
partial success and partial failure, in every revision of the revenue 
laws since 1913. Viewed for what it is, strictly ad hoc legislation, 
the Revenue Act of 1937 is a very competent piece of work.

“In summary, it may fairly be said that the Act does nothing 
startling; it is another biennial effort by the United States Treasury 
experts to out-think private tax counsel. It is perhaps a little more 
than usually ambitious, and it will probably be more than usually 
effective. All in all, it is not a major legislative achievement, but it 
is a thoroughly workmanlike Act.” 15 *

TAX LOOPHOLES CLOSED BY THE 1937 ACT

An attempt will now be made to indicate which of the previously 
described means of federal-income-tax reduction were closed, fully 
or only partially, by the new law. The explanation below follows the 
general order in which the loophole-closing provisions appear in the 
Revenue Act of 1937, so that acquaintanceship with the details of 
the Act itself may thus be facilitated. This order is somewhat different 
from that followed above, but there should be no difficulty in readily

12 Proposed. Changes in Federal Revenue Law  (1937) 64 J. Accountancy 350.
13 T. D. 4773, 72 Treasury Decisions, No. 21, at 43 (1937).
14 Seidman, The Revenue Act of 1937—Some Interpretative Problems (1937)

15 T a x  M a g . 631.
15 James, The Loophole-Closing Revenue Act of 1937 (1937) 23 A. B. A. J. 

759, 763.
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perceiving which tax openings have been closed and how they have 
been closed. With the aim of assuring a clearer understanding of 
the 1937 Act, however, the third and concluding paper in this general 
exposition will also survey the main ways in which federal income 
taxes can still be “minimized”.

1. Domestic Personal Holding Companies.
As regards their effect on forms of business organization and on 

increased tax revenue the most important changes in the new law 
doubtless relate to domestic personal holding companies.16 For reasons 
that will now be explained, these changes appear to sound the death 
knell for companies coming within the definition of personal holding 
companies.

The first reason is that the requirements as to gross income have 
been considerably expanded. The 1936 Act, which was previously in 
effect, stated, inter alia, that personal-holding-company gross income 
had to consist, to the extent of at least 80%, of royalties, dividends, 
interest, annuities, and (except as concerned regular security dealers) 
gains from the sale of securities.17 The new law, however, has added 
to these kinds of income other kinds that will help to bring a company 
into the now highly undesirable classification of personal holding 
company. These a re : 18

a. Gains on the exchange of stocks or other securities, except in 
the case of regular security dealers. The 1936 Act had specifically 
included only gains from the sale of stocks or other securities.

b. Gains from transactions in commodity futures; e. g., wheat 
futures. Business men that regularly deal in such transactions as 
part of their business affairs, however, are exempted from this pro
vision. The purpose of adding this type of income is to prevent 
companies that would, otherwise, be classed as personal holding 
companies from being able to escape that classification by going into 
commodity markets to secure enough income of a non-personal
holding-company nature.

c. Estate and trust income. Under the previous Act one means 
of circumventing the personal-holding-company income classification 
lay in causing an estate or trust to receive the income from securities 
and then to pay such income to what was actually a personal holding 
company.19 The new law anticipates the use of such a loophole and 
effectively plugs it.

10 Id. at 759.
1" Revenue Act of 1936, § 351 (b) (1), 49 Stat. 1732, 26 U. S. C. § 331 (b) (1) 

(Supp. II 1936).
18 Revenue Act of 1937, § 1 (adding § 353 to the Revenue Act of 1936), 50 Stat. 

814, 26 U. S. C. § 333 (Supp. I ll 1937).
w H. R. Rep . No. 1546, 75th Cong., 1st Sess. (1937) 5.
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d. Personal service contracts. This provision was inserted to close 
the “incorporated talent” opening in the tax laws. An individual 
earning a large income from personal activities, such as motion- 
picture acting, could make a contract with a corporation formed and 
owned by himself, giving that corporation the exclusive right to his 
earnings, and then the corporation could pay him a much lower 
salary for his services to it. He would then report as income only 
the amount of such salary. Ed Wynn, the well-known radio entertainer 
and show producer, is said, for instance, to have incorporated his 
talents in this way and, by so doing, to have reduced his federal 
income taxes by $196,728.97 for the taxable years 1932 to 1936, 
inclusive.20 When such a device was employed, the corporation ran 
the risk of being subjected to the surtax imposed for improper 
accumulation of surplus.21 But, as previously pqinted out,22 the 
Government, in order to be able to collect such a surtax, had to prove 
that there was an unreasonable accumulation of surplus for the pur
pose of evading the payment of surtaxes upon dividends distributed 
from such surplus. Proof of this sort was difficult to get.23

The new provision requires that the income from personal services, 
to be classifiable as personal-holding-company income, must be re
ceived from the services of an individual that the corporation itself did 
not designate to perform the work, or an individual that is specified 
in the contract of performance. Hence, if A is a virtuoso violinist, 
for example, and has formed a company to which his earnings are 
payable, the income from his services would be, other conditions 
remaining unchanged, personal-holding-company income because the 
right to designate him as the performer would not rest with his cor
poration, but with the booking agents and others that made contracts 
requiring his own special talents. On the other hand, corporations 
that supply personal services to the public, such as engineering firms, 
are not brought within the personal-holding-company purview by this 
provision because ordinarily they, and not their clients, designate the 
corporation employees that will do the work.

To be classed as personal-holding-company income, moreover, such 
income from personal services must arise from the work of an indi
vidual owning, directly or indirectly, 25% or more of the capital 
stock of the company at some time during the taxable year. One 
writer claims, as a result of this 25%-stock-ownership provision, that

20 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th 
Cong., 1st Sess. (1937), Part 2, pp. 244-5.

21 Revenue Act of 1936, § 102, 49 Stat. 1676, 26 U. S. C. § 104 (Supp. II 1936).
22 Fed. Legis. Note, The 1937 “Tax Loophole” A ct: Purpose (1938) 26 George

town Law J ournal 380, 392.
23 See, e. g., Commissioner of Internal Revenue v. Cecil B. De Mille Productions, 

Inc., 90 F. (2d) 12 (C. C. A. 9th, 1937).
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the “incorporated talent” loophole is not necessarily closed, for five 
individuals, each owning only 20% of the capital stock, may form a 
corporation to receive the income from their services, and then 
their salaries from the corporation can be made proportionate to the 
respective portions of the gross income that they bring in to the 
corporation.24

e. Use of corporation property by stockholder. Under the prior law 
individuals with personal holding companies had rented from such 
companies various kinds of real and personal property, such as country 
estates and yachts, that they had previously transferred to those 
companies, and had paid enough rent to take the companies out of 
the personal-holding-company classification. This could be done, for 
example, by paying $21,000 rent in a case where the remaining income 
of the corporation consisted of dividends of $80,000. For then the 
dividend income, $80,000, would have constituted less than 80% of 
the gross corporate income, $101,000.

The 1937 Act, however, endeavors to close this loophole by providing 
that personal-holding-company income shall include rents received 
from a stockholder that owns directly or indirectly 25% or more of 
the value of the outstanding capital stock of the corporation at any 
time within the taxable year.

f. Rents constituting less than 50% of the gross income. The 
ability to make personal-holding-company income be composed of 
rental income in excess of 20% of the gross corporate income was 
another loophole in the preexisting law. The 1937 Act, though, meets 
this situation by providing that rent shall be included in personal
holding-company income unless it constitutes 50% or more of all the 
gross income. (Rents of the type derived from stockholders owning 
25% or more of the outstanding stock are not included in this par
ticular classification of rents.) Bona fide real-estate corporations, 
however, will not suffer from this regulation, the Committee on Ways 
and Means believed,25 because, since more than 50% of their gross 
income should be derived from rents, they would not, as a direct result 
of the Act, become classed as personal holding companies.

g. Mineral, oil, or gas royalties. Like ordinary rents, royalties of 
these kinds are to be regarded as personal-holding-company income 
unless they make up 50% or more of the gross income of the corpo
ration and unless the amount allowable for expenses of the taxable 
year equals or exceeds 15% of the gross income. Since real operating 
companies that receive mineral, oil, or gas royalties should normally 
find such royalties in excess of 50% of their gross corporate incomes, 
and should have allowable expenses of at least 15% of their gross

24 James, supra note 15, at 760.
25 H. R. Rep. No. 1546, 75th Cong., 1st Sess. (1937) 6.
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incomes, they are not expected to be adversely affected J}y this change. 
Furthermore, to prevent companies that are actually personal holding 
companies, although they do receive 50% or more of their gross 
incomes from mineral, oil, or gas royalties, from slipping out beneath 
this bar by the simple expedient of raising their allowable expenses 
to the required 15% as the result of paying their shareholders for 
alleged personal services, the law expressly prohibits the inclusion 
of such compensation in the determination of the 15% expense require
ment. This is another apparent illustration of anticipating a loophole 
and closing it in advance.

The second reason why the 1937 Act seemingly should eradicate all, 
or practically all, corporations that would, otherwise, come under its 
classification of personal holding companies is that the percentage of 
gross income that needs to be derived from certain specific sources has 
been lowered. Under the 1936 Act a personal holding company, in 
order to be classed as such, had to have 80% of its income derived from 
certain sources (mainly income from investments). Consequently, a 
corporation classed as a personal holding company in one year could 
escape that undesirable tax classification the following year by altering 
the character of its gross income just enough to reduce to 79% or so 
the personal-holding-company type of income, even though the com
pany was essentially still an instrumentality availed of for the pur
pose of minimizing federal income taxes.

To overcome this deficiency, the 1937 law has been drawn so as 
to provide that if a corporation meets the statutory definition of a 
personal holding company in one year, other things being equal, it 
will continue, for tax purposes, to be treated as a personal holding 
company for each subsequent year in which only 70%, instead of 
80%, of its gross income is of a personal-holding-company nature; 
except that in any subsequent year in which such percentage is only 
70% (or less than 80%) the company will not be classed as a per
sonal holding company if there have elapsed, since the last year for 
which it was so classed, three consecutive years in each of which 
such percentage was less than 70%. Even after the lapse of such a 
three-year period, however, the personal-holding-company status will 
be resumed for any year in which 80% of the gross income is again 
of a personal-holding-company nature.

If, for example, the 1937 personal-holding-company income is 80% 
or more of the gross income and if the equivalent percentages for 
1938, 1939, and 1940 are 70%, 69%, and 69%, respectively, the 
company will need to have personal-holding-company income of only 
70% in the following year, 1941, to be classed as a personal holding 
company again for that year. The reason is that by the end of 1940 
three consecutive years in each of which the personal-holding-company
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income was less than 70% of the gross income will not have passed. 
(The company in this illustration, of course, would not be taxed as 
a personal holding company for the years 1939 and 1940, because in 
each of those years its personal-holding-company income would be 
less than 70% of all its income. If its percentage for 1938 should be 
simply 69%, in lieu of 70%, it would need to have a percentage for 
1941 amounting to 80%, instead of just 70%, in order to be taxable 
again as a personal holding company for 1941.)

But regardless of the percentage provisions set forth immediately 
above, a corporation cannot be classed as a personal holding company 
unless not more than five individuals own more than 50% in value of 
its outstanding stock during the latter half of the taxable year. Fur
thermore, if this stock-ownership test, which is described at length 
below, is not met in any year, 80% of the gross income must be of 
a personal-holding-company nature before the corporation can be 
classed, for either the first time or again, as a personal holding 
company.

Certain types of company, such as charitable corporations, life- 
insurance companies, and surety companies, continue to be exempt 
from the definitions of personal holding companies.

The third reason why the 1937 Act must be regarded as taking 
decisive action against corporations that meet the statutory require
ments of personal holding companies is that the provisions of stock 
ownership have been enlarged. Like its predecessor, the new law 
requires that before a corporation can be classified as a personal hold
ing company, more than 50% of the value of its outstanding stock 
must be directly or indirectly owned by or for not more than five 
individuals at some time during “the last (sic) half of the taxable 
year”. Like the preceding law also, the 1937 Act provides that for the 
purpose of determining the amount of stock owned by an individual, 
the stock owned by or for a corporation, partnership, estate, or trust 
shall be looked upon as owned by the shareholders, partners, or bene
ficiaries, respectively, according to their respective degrees of inter
est. This rule also applies when there is a chain of instrumentalities, 
such as corporations.

An example may serve to clarify this rule. Let it be assumed that 
75% of the value of the outstanding stock of Corporation C is owned 
by Corporation B, and the remaining 25% is owned by seven indi
viduals (who may temporarily be disregarded). If all the capital 
stock of Corporation B is owned by Corporation A, then the corporate 
veil of Corporation B is pierced, and A is looked upon as owning 75% 
of the stock of C. If, in turn, 40% of the stock of A is owned by the 
partnership of X and Y, the partnership is considered to own 30% 
(i.e., 40% of 75%) of the stock of C. And if, finally, partner X
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owns 65% of the partnership and partner Y owns the other 35%, 
X is regarded as owning 19(4% (that is, 65% of 30%) of the stock 
of Corporation C, and Y is regarded as owning 10(4% (that is, 35% 
of 30%) of C’s stock.

Again, like its predecessor, the new law specifies that stock owned 
by an individual’s family is looked upon as owned by him himself. 
(By “family” is meant “brothers and sisters (whether by the whole 
or half blood), spouse, ancestors, and lineal descendants”.26) The 
new law, however, includes in an individual’s stock the stock owned 
by or for his business partners, inasmuch as the relationship between 
partners is presumably close.

The 1937 Act provides, next, that stock on which an individual 
holds an option is to be treated as stock actually held by him. The 
same rule applies to an option on an option and to a whole chain of 
options. The object, of course, is to prevent evasion of the personal
holding-company definitions by the artifice of holding an option on 
stock, instead of the stock itself. For instance, if A owns 10% of 
the stock of a corporation whose income meets the statutory require
ments of a personal holding company, if his sister owns 5%, his son 
10%, and his mother 5%, he is regarded as owning 30%. And if B, 
C, D, and E each owns 4% and D holds an option on an option on an 
option for an additional 5%, the corporation is a personal holding 
company for federal-income-tax purposes because although only 46% 
of the value of the stock is actually owned by five individuals, one of 
them holds, in effect, an option for another 5%, thus bringing the 
total extent of “constructive ownership” to 51%.

The new Act combines the family-and-partnership rule regarding 
stock ownership with the option rule and the rule that makes stockhold
ers, partners, and beneficiaries the constructive owners of stock owned 
by their corporations, partnerships, and estates or trusts, respec
tively. In the foregoing example of the A, B, and C corporations and 
the partnership of X and Y, X was considered to be the constructive 
owner of 19(4% of the stock of C. But inasmuch as Y, his partner, 
owned 10(4% °f C’s stock, X could be viewed as owning, in effect, 30% 
(or 19(4% plus 10(4%). It will now be recalled that 25% of C’s stock 
was said to be owned by seven individuals, who may be assumed to 
be entirely unrelated in both family and business. If these seven 
individual stockholders hold stock in the respective proportions of 
4%, 4%, 4%, 4%, 3%, 3%, and 3%, Corporation C will not be 
classed as a personal holding company because by no construction 
can more than 50% of the stock be regarded as owned, directly or in
directly, by five or fewer individuals. But if X’s wife now acquires,

26 R e v e n u e  A c t  o f  1937 , § 1 ( a d d i n g  § 3 5 4  ( a )  ( 2 )  to  th e  R e v e n u e  A c t  o f  1 9 3 6 ) ,
50  S t a t . 815 ,  26  U .  S . C. § 334  ( a )  ( 2 )  ( S u p p .  I l l  1 9 3 7 ) .
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from one of the seven stockholders, 4% of the stock, and if X’s 
brother gets an option on another 3%, X will be considered the con
structive owner of 37% of C’s stock. And since the holdings of four 
other stockholders (viz., 4%, 4%, 4%, and 3%) will bring to 52% 
the percentage of stock owned by five individuals, Corporation C will 
now meet the personal-holding-company test of stock ownership.

However, if application of the family-and-partnership rule and of 
the option rule makes X, in the example above, the constructive owner 
of 37% of C’s stock (of which X’s wife actually owned 4% ), X’s 
father could not be regarded as the constructive owner of 37% also, 
although X is a member of his family. For the constructive owner 
under the family-and-partnership rule may not be considered the ac
tual owner for the purpose of making some other person the construc
tive owner of all the stock constructively owned by the first person. 
(This provision 27 will give some idea perhaps of how complex the new 
law is in places.) Here, under application of the family-and-partner
ship rule, X was only the constructive owner of his wife’s 4% of stock 
and of his partner’s 10V2%- His father is only the constructive owner 
of all of X’s 19!/2%, and incidentally of X’s brother’s 3% option; he 
cannot be regarded as also the constructive owner of the 14i%% owned 
only constructively by X under the family-and-partnership rule.

Because constructive ownership under the option rule is considered 
to be the same in all respects as actual ownership, the option rule 
supplants the family-and-partnership rule in cases where the stock 
may be looked upon as owned under either rule. The reason is that in 
certain instances the number of stockholders will thereby be made 
smaller and there will be a greater likelihood of bringing a corpora
tion under the classification of a personal holding company. Let it be 
assumed, e. g., that D and E are sisters, each owning 12% of the stock 
of a corporation, and that D has an option on the 10% of stock owned 
by her husband. If the family-and-partnership rule is applied to make 
D the constructive owner of her husband’s 10%, then E will be re
garded as the constructive owner of only 24%, her own and D’s per
centages of actual ownership. She will not be regarded as the owner 
of D’s husband’s 10% because, as already explained, one person cannot 
be the constructive owner of what another person constructively owns 
by reason of the family-and-partnership rule. But since the option 
rule causes D to be treated as the actual owner of her husband’s 10%, 
it is applied, with the result that E then becomes the constructive 
owner of 34% (of which 12% is actually her own, and 22% is looked 
upon as actually D’s ) .

27 R e v e n u e  A c t  o f  19 3 7 ,  § 1 ( a d d i n g  § 3 5 4  ( a )  ( 5 )  to  th e  R e v e n u e  A c t  o f  1 9 3 6 ) ,
50  St a t. 8 15 ,  26  U .  S .  C. § 3 3 4  (a) ( 5 )  ( S u p p .  I l l  1 9 3 7 ) .
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The new law then goes on to stipulate that if securities, such as cor
poration bonds, are convertible into stock, the amount of stock thus 
represented indirectly may be regarded as owned by the owner of 
the convertible securities, even though the conversion may not be 
exercisable within the taxable year. The family, partnership, and 
option rules apply here also. This provision regarding convertible 
securities was inserted, of course, to forestall tax avoidance by the 
device of having more than five individuals own 50% or more of the 
stock of the corporation while only five or less were really in potential 
control by reason of their owning securities that, if converted into 
the stock, would give them actual ownership of, at least, 50% of 
the stock.

Important to observe with regard to the subject of convertible 
securities is that the 1937 Act allows such securities to be considered 
as outstanding stock only if to do so brings the corporation within 
the definition of a personal holding company or causes certain amounts 
of income to be classed as personal-holding-company income. Also, 
if securities are convertible at different dates, a class having an earlier 
conversion date may be included as stock without inclusion of a class 
having a later conversion date. However, no convertible securities 
may be included unless all outstanding ones with earlier conversion 
dates are likewise included.

Suppose, for instance, that during the second half of the taxable 
year each of five individuals owned $10,000 of the capital stock of 
a corporation having $100,000 of stock outstanding and that the 
remaining outstanding stock of $50,000 was owned in smaller blocks 
by other stockholders. As regards the stock-ownership test, then, 
the corporation was not a personal holding company because more than 
50% in value of its outstanding stock was not owned, during the 
latter half of its taxable year, “directly or indirectly, by or for not 
more than five individuals”. But suppose that the company also had 
outstanding bonds that were convertible, dollar for dollar, into stock 
and that of those bonds, which totaled $50,000 and which were con
vertible in the amount of $25,000 one year hence and $25,000 two 
years hence, one of the five above-mentioned principal stockholders 
owned all the bonds convertible one year hence. If the total bonds 
of $50,000 are included as stock, the company will still not be classi
fiable as a personal holding company because the amount of stock 
regarded as held by the five individuals will be $50,000 plus $25,000, 
i. e., $75,000, whereas the total stock basis will be $100,000 plus 
$50,000, i. e., $150,000. But if just the $25,000 convertible at the 
earlier date and all owned by one of the five individuals is considered 
as outstanding stock, the company will fall under the personal-holding- 
company definition, as regards its stock ownership. For the stock
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owned by the five individuals will be $75,000, as calculated immedi
ately above, and the base of computation will fall to $100,000 plus 
$25,000, i. e., $125,000. However, if the $25,000 of bonds convertible 
two years hence, instead of the $25,000 convertible one year hence, 
were owned by the aforementioned stockholder, the company would 
escape the personal-holding-company classification because a later con
vertible bond issue cannot be included unless all earlier ones are too.

The fourth reason why the 1937 Act is deadly in its aim against 
personal holding companies is that it removes deductions formerly 
allowable. For example, it no longer permits a personal holding com
pany to deduct, in computing the special personal-holding-company 
surtax, 20% of the amount by which the “adjusted net income” 
exceeds the amount of dividends received from other personal hold
ing companies.28 Under the previous law a personal holding company 
with a $100,000 excess of this kind could obtain a deduction of $20,000 
on the basis of it.29

The new law no longer allows a personal holding company to deduct, 
in the computation of its adjusted net income, any taxes that may 
have been paid for improperly accumulating surplus in previous years. 
It no longer allows an unlimited deduction for charitable and similar 
contributions, but restricts the deduction for such contributions to 
15% of the amount of the corporation’s net income before the de
duction of such contributions. It no longer allows—and this is a 
particularly important change 30—an unlimited deduction for losses 
from sales or exchanges of capital assets; 31 under the new law the 
deduction for losses of this kind is restricted to the amount permitted 
an individual, namely, $2,000 plus the gains from such sales or 
exchanges.32

The new law strikes another effective blow at tax evasion when, in 
general, it also disallows any expense, including depreciation, in excess 
of income from property owned by a personal holding company. This 
provision is directed toward the previously described device of in

28 For an illustration of the manner in which this deduction was allowed under 
the 1936 Act, see the writer’s previous paper on this subject, The 1937 “Tax Loop
hole" Act: Purpose (1938) 26 Georgetown Law J ournal 380, 389.

29 1937 Revenue Act—The Loophole Law (Commerce Clearing House, Inc. 
1937) 30.

30 “The disallowance of this deduction will make a very substantial change in the 
income tax liability of some personal holding companies.” Cooper, Annual Review 
of Important Federal Tax Decisions and Rulings (1937) 5 "Controller 357.

31 For an illustration of how this class of deduction could greatly decrease the 
corporation’s tax, and for comment on this subject, see the writer’s previous paper, 
The 1937 “Tax Loophole” A ct: Purpose (1938) 26 Georgetown Law J ournal 380, 
389, 390.

32 U. S. Treas. Reg. 94, Art. 117-2.
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corporating such objects of personal pleasure as yachts and country 
estates. Hence, a taxpayer can no longer transfer his racing stable, 
e. g., to a personal holding company and have the company receive 
the benefit, for federal-income-tax purposes, of the amount by which 
the cost of running the stable exceeds the income from it.33 To keep 
this change from being unfair to legitimate attempts that a personal 
holding company may make to obtain income or use from its property, 
however, the Act provides that a net loss on property may be allowed 
if the company can show that the income derived from the property 
was the highest obtainable, that the property was held for bona fide 
business purposes, and either that there was a reasonable expectation 
of profit from operation of the property, or that the property was 
necessary for operation of the business.34

The fifth, and concluding, reason why the great majority of per
sonal holding companies in this country may be expected to disappear 
in consequence of the 1937 Act is that the tax rates have been enor
mously increased by the Act. Under the 1936 revenue law the rates 
ranged from 8% on the first $2,000 of undistributed net income to 
48% on such income in excess of $1,000,000.35 But the new Act, “to 
prevent wealthy individuals from securing tax advantages through 
the formation of multiple personal holding companies,” 36 raises the 
rates to 65% on the first $2,000 of undistributed net income and 
75% on the remainder of such income.37 (The highest surtax rate 
applicable to the income of an individual is 75%.38)

“It seems clear . . . .  that after this change in the tax rate it 
will be impossible for any individual or group of individuals to avoid 
tax by use of a corporation which would fall within the statutory 
definition of a personal holding company. So far as the holding 
company pays out its current income, it becomes income to the in
dividual stockholders and there is of course no saving. So far as it 
accumulates income, an immediate tax of 65% to 75% is payable in 
addition to the regular corporate income and undistributed profits 
taxes. In addition, a second tax would accrue at the time the income 
of the corporation is paid out in dividends to the stockholders, if it 
is ever to be used by them. It is apparent that any income routed

33 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th 
Cong., 1st Sess. (1937), Part 2, p. 237.

34 Revenue Act of 1937, § 1 (adding § 356 (b) to the Revenue Act of 1936), 50 
Stat. 817, 26 U. S. C. § 336 (b) (Supp. I ll 1937).

35 U. S. Treas. Reg. 94, Art. 351-5.
36 H. R. Rep. No. 1546, 75th Cong., 1st Sess. (1937) 3.
37 Revenue Act of 1937, § 1 (amending § 351 of the Revenue Act of 1936), 50 

Stat. 813, 26 U. S. C. § 331 (Supp. I ll 1937).
33 U. S. Treas. Reg. 94, Art. 12-1.
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through a personal holding corporation under the new Act would be 
entirely eaten up by taxes before it could be made available to 
stockholders.” 39

2. Foreign Personal Holding Companies.
Under Title II the 1937 Act, next, directs its attack upon another 

flagrant means of tax reduction, the foreign personal holding com
pany. Here is undoubtedly to be found the most far-reaching innova
tion in the new law, namely, the requirement that United States 
citizens and residents owning stock in a foreign personal holding 
company must include in their own incomes for federal-income-tax 
purposes their shares of the income that the company earned but did 
not distribute. If, for instance, a foreign corporation whose net in
come for 1937 was $1,000,000 falls into the classification of a foreign 
personal holding company, all its stockholders that are United States 
citizens and residents must report as income their proportionate 
shares of such $1,000,000, regardless of whether all or any of that 
amount was distributed in dividends. Hence, if A and B each owned 
half of such corporation’s outstanding stock, each must report in his 
gross income the sum of $500,000, even though neither received a 
dollar of this amount from the corporation. In other words, the income 
of the corporation is treated as if the corporation did not exist and 
as if the owners of the corporation received such income directly.

Serious argument has been raised by attorneys and accountants as 
to the constitutionality of this new provision. The basis of objection 
■is that the United States Supreme Court has ruled that the undis
tributed income of a corporation is not income to its stockholders. 
The basic authority that may be cited with regard to this important 
point is the celebrated case of Eisner v. Macomber, in which the 
following very pertinent statements were made by the Court:

“We have no doubt of the power or duty of a court to look through 
the form of the corporation and determine the question of the stock
holder’s right, in order to ascertain whether he has received income 
taxable by Congress without apportionment. But, looking through 
the form, we cannot disregard the essential truth disclosed; ignore 
the substantial difference between corporation and stockholder; treat 
the entire organization as unreal; look upon stockholders as partners, 
when they are not such; treat them as having in equity a right to a 
partition of the corporate assets, when they have none; and indulge 
the fiction that they have received and realized a share of the profits 
of the company which in truth they have neither received nor realized. 
We must treat the corporation as a substantial entity separate from 
the stockholder, not only because such is the practical fact, but because

39James, The Loophole-Closing Revenue Act of 1937 (1937) 23 A. B. A. J. 759, 
761.
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it is only by recognizing such separateness that any dividend—even 
one paid in money or property—can be regarded as income of the 
stockholder.” 40

The Treasury Department and Congress, however, were certainly 
far from being unaware of the foregoing argument regarding consti
tutionality—a fact that some, at least, of the objectors seem to have 
overlooked. For the Chairman of the Committee on Ways and Means 
made the following significant statement regarding foreign personal 
holding companies when he submitted the 1937 Revenue Bill:

“On account of lack of direct jurisdiction over such companies, 
substantial difficulties have been encountered. Your committee is of 
the opinion that it is justifiable on all grounds, including constitutional 
grounds, to provide for a method of taxation which will reach the 
shareholders who own stock in such companies and over whom the 
United States has jurisdiction. A new method of taxation is there
fore proposed under the bill which treats the income of the foreign 
corporate entity as the income of the shareholders within the juris
diction of the United States and requires them to report as their 
income the undistributed net income of such foreign personal holding 
companies.” (Italics added.)41

Basically, the provisions as to foreign personal holding companies 
are like those relating to domestic personal holding companies.

The gross-income requirement, however, is lower, inasmuch as only 
60%, instead of 80%, of the gross income of the foreign personal 
holding company needs to be of the personal-holding-company type, 
which was described above. Also, when a company has once fallen 
into the undesirable classification of a foreign personal holding com
pany, the minimum percentage needed to keep it so classified is only 
50%, instead of 70%.

The stock-ownership requirement is also lower. For in order that 
a company come within the foreign-personal-holding definition, more 
than 50% in value of its outstanding stock needs to be owned merely 
some time during the year, in lieu of some time during the latter 
half of the year, by five or fewer citizens or residents of the United 
States (called “the United States Group”).

The entire gross income of the corporation, not merely the income 
from sources within the United States, is included for purposes of 
ascertaining whether the corporation is a foreign personal holding 
company. This provision was considered to be necessary lest citizens 
owning foreign securities should, otherwise, be able to place such 
securities in foreign personal holding companies and thus escape

40 2 52 U. S. 189, 213, 214 (1919). For a discussion of other tax aspects of the 
question of constitutionality see James, supra note 39, at 761.

41 H. R. Rep. No. 1546, 75th Cong., 1st Sess. (1937) 14.
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taxation on the income despite the fact that this income would have 
been taxable if it had been received by the individuals themselves.

To anticipate the device of avoiding taxes by a chain of foreign 
personal holding companies—such as a case where Corporation X, a 
foreign personal holding company, owns all the stock of Corporation 
Y, another such company, and Y, by declaring no dividends, prevents 
X from meeting the gross-income test of a foreign personal holding 
company,—the Act provides that the undistributed income of a foreign 
personal holding company shall be included in the gross income of 
the foreign company that owns all or part of it. Thus, if corporations 
X and Y met the stock-ownership test, although neither was owned 
by the same United States Group, and if Y had undistributed net 
income of $10,000, X, which may be supposed to own all the stock of Y 
and to have no income from other sources and no expenses, would 
have to include that amount in its own gross income. If, moreover, 
the United States group in X consisted of five individuals that owned 
60% in value of its outstanding stock and if ten other individuals 
owned 4% each, every one of such fifteen stockholders would have 
to report as gross income his proportionate share of the $10,000. If 
stockholder M, for illustration, owned 4% of the stock of X, he would, 
therefore, need to include $400 as his share of X’s undistributed 
net income.

If the United States group existed for only a portion of the foreign 
personal holding company’s taxable year, a special calculation is re
quired. Suppose, for instance, that the United States group was in 
existence as such for only six months of such year; that N was a 
stockholder owning 10% of the preferred stock at the end of the 
year; and that the company’s undistributed income for the year 
amounted to $12,000, which was not sufficient to pay the preferred 
dividend in full. Going on the assumption that N would have been 
entitled to receive net income of $1,200 (i. e., 10% of $12,000) from 
this company if the company’s entire undistributed income of $12,000 
had been distributed, the Act requires that he include in his gross 
income the portion of such $1,200 that was presumably earned by N 
during the six-months period in which there was a United States 
group. On this basis, consequently, N must report as gross income 
$600 (one half of $1,200).42

The belief of those responsible for the law is that although the new 
provisions will affect all United States shareholders that own stock 
in a foreign personal holding company on the last day of its taxable 
year, there is no great likelihood that innocent minority holders

42 Probably the complexity of the reasoning underlying computations similar 
to this one has led one attorney to assert: “Whatever else it is, the foreign hold
ing company tax is a veritable accountants’ paradise.” James, supra note 39, at 761.
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will suffer particularly. For, according to the reasoning advanced, 
strangers are not apt to hold stock in true foreign personal holding 
companies, which are referred to as “incorporated pocketbooks” ; 
such companies are so defined as ordinarily to exclude companies 
whose stocks are listed on the exchanges; and if a minority share
holder does happen to be unaware of the company’s taxable status, 
he will not be subjected to any penalty for failing to comply with 
the new law.

If the above-described provisions of the 1937 Act regarding foreign 
personal holding companies are upheld by the courts, and no particular 
objection to any provision except the taxation of undistributed cor
porate income has been raised, the use of such companies as a means 
of avoiding federal income taxes should prove unprofitable. As an 
apparent inducement, however, to lessen the willingness of owners and 
organizers of foreign personal holding companies to gamble on the 
possibility that the new law will be declared unconstitutional in some 
vital section, the framers of the 1937 Act cleverly inserted two provi
sions that will doubtless materially accelerate the speed with which 
companies of this kind are liquidated.

The first43 of these is that if a company coming within the definition 
of a foreign personal holding company at the date of enactment of 
the new law is not completely liquidated before January 1, 1938 (or 
not later than June 30, 1938 upon presentation of satisfactory reasons 
for the extension of time), 100% of the gain, if any, resulting from 
such liquidation will be taxable. The 1936 Act, on the contrary, had 
provided that a gain realized on a distribution in complete liquidation 
could come under the capital-gains section, which, in effect, made 
the tax rate on such gain decrease with the increased length of time 
that the related asset had been held.

Secondly, the 1937 law stipulates that the basis for determining 
the capital gain or loss on foreign-personal-holding-company stock 
acquired from a person that dies after the date of enactment of the 
law shall be the market value of such stock at the time of acquisition 
or the basis in the hands of the decedent, whichever is lower. The 
effect of this provision is to increase the gain, or decrease the loss, 
on subsequent disposal of the stock.

Hence, unless the stockholders of foreign personal holding com
panies are willing to wager on the outcome of a constitutionality 
battle, which most assuredly could not be settled by June 30, 1938. 
the last day of grace on liquidating this type of tax-avoidance instru
mentality, they will liquidate such companies as speedily as practical. 
Wisdom would seem to recommend the latter course.

«  Revenue Act of 1937, § 205, 50 Stat. 825, 26 U. S. C. § 115 (c) (Supp. I ll  1937).



3. Disallowed Deductions.
The 1936 Act specifically disallowed losses resulting from sales or 

exchanges of property between members of a family or between a 
stockholder and a corporation in which such stockholder and his 
immediate family owned more than 50% in value of the outstanding 
stock.44 Because, however, this provision proved unable to cope with 
many sales and exchanges that were actually not bona fide, although 
they did not fall within the precise prohibition set by the law, the new 
Act materially increases the situations in which losses are disallowed.

The new types of losses disallowed are as follows:—
(a) A loss on sale or exchange of property between two corpo

rations if either was a personal holding company during the preceding 
taxable year and if more than 50% in value of the outstanding stock 
in both corporations is owned, directly or indirectly, by the same 
person. Thus, if Corporation X was a personal holding company and 
A owns 40% of its stock, if his sister B owns 10% of it, and if A’s 
partner, C, owns 10% of it, A is looked upon as owning more than 
50% of the stock of this personal holding company. If A also owns 
15% of the stock of Y and his brother owns 40%, A is considered to 
own more than 50% of the stock of Y also. Hence, if Corporation X 
sells property to Corporation Y at a loss, the amount of the loss would 
not be deductible on X’s federal-income-tax return.

(b) A loss on sale or exchange of property between an individual 
and a corporation in which he and a partner own more than 50% in 
value of the outstanding stock. In the illustration immediately above, 
A owned 40% of the stock of Corporation X, and his partner owned 
10%. Assume that Corporation X owns 70% of the stock of Corpo
ration Z, and that A’s wife owns 20% of the stock of Z. Then, since 
A owns 40% of X and X owns 70% of Z, A is looked upon as owning 
28% of Z (i. e., 40% of 70%) and his partner as owning 7% of Z, 
and since A’s wife owns 20% of Z, A is regarded as the owner of 
55% of Z. Hence, if A sells securities to Z at a loss, he will not be 
allowed to deduct the loss.

(c) A loss on sale or exchange of property between the following:
An individual and a fiduciary of any trust of which the individual 

is a grantor;
A fiduciary of one trust and a fiduciary of another trust if any 

grantor of one of such trusts is also a grantor of the other;
A fiduciary of a trust and any beneficiary of such trust.

A question has been raised by a prominent tax accountant (whose 
identity must remain undisclosed) as to the meaning of the term
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44 U. S. Treas. Reg. 94, Art. 24-5.
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“fiduciary” above. In other words, does it mean the fiduciary in his 
official capacity as the individual responsible for the affairs of the 
trust in his care? Or does it mean simply the fiduciary in his personal 
capacity, outside of his official relationship to the trust? The former 
interpretation would seem more likely. Nevertheless, in practice the 
phraseology might give rise to this question.

Another tax loophole that the 1937 Act endeavors to close is that 
exemplified by the following actual case, which was brought out in 
the joint-committee hearings on the bill: A personal holding company 
acquired various assets from an individual connected with the owner
ship of its stock, issuing to him in payment for such assets its notes, 
which aggregated $1,938,548.60. This individual assigned or gave 
the notes to his wife and their children. The unpaid interest accrued 
on the notes up to December 31, 1929 was $1,577,058.28. The com
pany had been able to deduct this amount of interest on its tax returns 
for the various years during which the notes had been outstanding, 
because it kept its books on the accrual basis. (According to this 
basis, which is legally well established, income and expense due and 
unpaid at the end of a taxable period are recorded as though they 
arose from actual cash transactions.) The individuals, however, never 
reported the amount of such interest as taxable income because they 
kept their books on the cash basis, and they had never actually received 
the interest. Thus, the personal holding company reduced its tax 
liability substantially by this device, and the tax liabilities of the 
members of the family group were not increased in the least as a 
result.45 (Although the use of this means of tax evasion would seem 
to require that at some time in the future the accrued income would 
have to be paid, with the result that then it would be reported as in
come within a brief period of time and would probably produce a 
higher total tax because it was not spread out over more than one tax 
period, in practice the payment of such income would be withheld, 
if possible, until the creditor had large losses that could be used to 
offset such income, wholly or partly.)

To close loopholes of this type, the new law disallows a deduction 
for expense, including interest, if, first, payment is not made within 
the taxable year or within two-and-one-half months after the close 
of the year; if, second, the creditor, because of his method of account
ing, does not include such expense in his gross income; and if, third, 
the debtor and creditor are persons between whom losses from sales or 
exchanges of property (as previously explained) would be disallowed.

45 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th 
Cong., 1st Sess. (1937), Part 2, p. 242.
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In clarification of the pre-existing law the 1937 Act specifically 
disallows, furthermore, the following deductions:46

(a) “Personal, living, or family expenses;
(b) “Any amount paid out for new buildings or for permanent

improvements or betterments made to increase the value 
of any property or estate;

(c) “Any amount expended in restoring property or in making
good the exhaustion thereof” if such amount had already 
been taken as a deduction in previous years.

Another interesting attempt to plug a loophole in advance may 
apparently be seen from the specific provision that an insurance 
premium paid on the life of “any officer or employee, or of any person 
financially interested in any trade or business carried on by the tax
payer” is disallowed as a deduction in a case where the taxpayer is 
directly or indirectly a beneficiary under such policy. This provision 
is said to have been inserted for the purpose of thwarting the efforts 
of some insurance salesmen to dodge the undistributed-profits tax. It 
had apparently been proposed that inasmuch as the insurance pre
mium on the life of a valuable officer or employee had occasionally 
been treated as a legitimate expense,47 large enough premiums could 
be paid on bona fide life insurance policies to leave no undistributed 
profits, and yet the expenditures would be far from complete losses 
to the taxpayer because large cash surrender values on the policies 
would be built up in the custody of the insurance companies.48

Finally, an expense arising in the production of income (other than 
interest income) that is wholly exempt from tax is not an allowable 
deduction, regardless of whether such income is received or accrued.

4. Trusts.
The 1936 Act granted an exemption of $1,000 to all trusts. The 

1937 Act, however, removes this exemption if the trust instrument 
requires or permits any part of the trust income to be accumulated 
and if the amount of the net income is not distributed. However, “net 
income” as thus used does not apply to gross income that the law of the 
jurisdiction under which the trust is administered does not recognize 
as income and does not permit to be distributed (even though the 
trust instrument permits or requires it to be considered as income). 
“The effect of this would appear to be that if all amounts equal to

«  Revenue Act of 1937, § 301 (a), 50 Stat. 827, 26 U. S. C. § 24 (a) (Supp. I ll 
1937).

47 Despite, seemingly, the wording of U. S. Treas. Reg. 94, Art. 24-3.
48 James, The Loophole-Closing Revenue Act of 1937 (1937) 23 A. B. A. J. 759, 

762.
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the net income of the trust other than amounts prohibited by juris
dictional law are distributed, the $1,000 personal exemption would 
be allowable against the income distribution of which is prohibited.” 49

5. Nonresident Alien Individuals.
As previously explained, the 1936 law, although it substantially 

increased the aggregate amount of federal income taxes collected on 
the United States income of nonresident aliens not engaged in a trade 
or business within the United States and not having an office or place 
of business in this country, enabled some very wealthy individuals 
to pay considerably lower amounts of federal income tax than before. 
To overcome this defect, the 1937 Act provides that such nonresident 
aliens deriving, from sources within this country, gross incomes of 
more than $21,600 shall be taxed on those incomes as though they 
were citizens or residents of the United States. (The figure $21,600 
is the approximate amount of net income on which the total taxes 
payable by an unmarried citizen or resident are equivalent to the 
10% rate imposed on such nonresident aliens.) However, in no case 
shall the aggregate tax under the new provision be less than 10% of 
the gross income from sources within the United States, and deduc
tions (except the 15% contribution to American charities) shall be 
allowed to only the extent that they are properly allocable to gross 
income from this country.50

HENRY W. SWEENEY.

49 1937 Revenue Act—The Loophole Law (Commerce Clearing House, Inc. 
1937) 43.

*® Revenue Act of 1937, § 501, 50 Stat. 830, 26 U. S. C. § 210 (c) (Supp. I ll  
1937).



NOTES
CIVIL CONTEMPT AND INDEMNITY 

TO THE PLAINTIFF
“There is no greater crime than Contempt and Disobedience for 

all persons within the realm ought to be obedient to the King and 
within his peace.”—Bracton.

THE NATURE of contempt and the ramifications of the subject 
are as elusive and metaphysical1 as the concept of public policy.2 

Its importance today lies not only in its power to punish disrespectful 
acts committed in the presence of the judge,3 but also to coerce the 
defendant to carry out the orders of the court.4 Were this procedure

1 This is illustrated by the difficulty that the courts have in distinguishing 
criminal from civil contempt. “Distinction Between Civil and Criminal Contempt. 
To lay down a general rule by which for all cases to distinguish these two 
classes into one or the other of which every act of contempt must be classified 
is impracticable.” Rapalje , Contempt (1st ed. 1884) § 21. See also Bessette v. 
W. B. Conkey Co., 194 U. S. 324, 329 (1904). “It may not be always easy to 
classify a particular act as belonging to either of these two classes.” Some cases 
make no attempt to make the distinction, with resultant confusing conclusions. 
Morris v. Whitehead, 65 N. C. 561 (1871) ; Swift v. State ex rel. Clark, 63 Ind. 
81 (1878).

2 “The meaning of the phrase ‘public policy’ is vague and variable; there are 
no fixed rules by which to determine what it is.” Steele v. Drummond, 275 U. S. 
199, 205 (1927).

3 “Richardson Chief Justice of C. B., at the Assize of Salisbury, in The summer 
of 1631 was assaulted by a prisoner condemned there for a felony, who after 
his condemnation threw a brickbat at the said judge which narrowly missed 
and for this an indictment was immediately drawn by Noy against the prisoner 
and his right hand cut off and fixed to the gibbet, upon which he was himself 
immediately hanged in the presence of the court.” 2 Dyer Reports, page 188b. 
Compare this barbarism with the furor caused by the impeachment proceedings 
and trial of Judge James Beck, United State District Judge for Missouri, who 
was acquitted for imprisoning a lawyer twenty-four hours and suspending him 
for eighteen months. The lawyer had merely criticized one of the judge’s 
opinions in a newspaper. This impeachment resulted in legislative change in 
the law of contempt. See, Frankfurter and Landis, Power of Congress over 
Procedure in Criminal Contempts in “Inferior Federal Courts”—A Study in 
Separation of Powers (1924) 37 Harv. L. Rev. 1010. Also the statement of the 
court; “The power to fine and imprison for contempt from the earliest history 
of jurisprudence, has been regarded as a necessary incident and attribute of a 
court without which it could no more exist than without a judge.” Watson v. 
Williams, 36 Miss. 331, 341 (1858).

4 “When a single judge sitting without a jury can issue an injunction against 
a strike, can pass upon a charge that the injunction has been violated, and can

719
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not available many injured parties would be left without a remedy.5 *
The extent of this note is limited to a discussion of the distinction 

between criminal and civil contempt and an examination, in some 
detail, of the power of the court to indemnify the injured party in a 
civil contempt proceeding.8 9

The history of contempt begins with the history of the courts. The 
right of the courts to punish for disobedience and insults has been 
recognized from the twelfth century.7 Blackstone refers to contempt 
as “the method immemorially used by superior courts of justice.” 8

Every contempt proceeding must, in theory, at least, fall into one of 
two classifications—criminal or civil.8 The courts have made some 
such distinction for centuries, although they have not always denomi
nated the two classes as civil and criminal.10 The basis of the distinc
tion is the difference in the purpose behind the proceeding. In crimi
nal contempt the object is primarily to vindicate the authority of the 
court—in civil contempt the purpose is primarily to offer aid to the
imprison at his own will the person found guilty of it without any opportunity 
by pardon by the executive (since the proceeding is one for civil contempt), 
too much power, it is contended, over the lives and liberties of freemen is placed 
in the hands of a single irresponsible magistrate.” Beale, Contempt of Court, 
Criminal and Civil (1908) 21 H arv. L. Rev. 161.

5 Oswald, Contempt of Court (2d ed. 1895) 7, speaking of civil contempt 
says “ . . . . and th is branch of the subject possesses g rea t claim to atten tion  
inasm uch as in m any cases it  is only through the process of contem pt th a t  the 
rig h ts  of the su ito r can be secured or enforced.”

8 For a discussion of the issue as to whether or not courts have inherent power 
to punish in a civil contempt and criminal contempt proceeding by summary 
process see Fox, Contempt (1st ed. 1927). Also Frankfurter and Landis, Power 
of Congress over Procedure in Criminal Contempts in “Inferior Federal Courts’’ 
—A Study in Separation of Powers 37 H arv. L. Rev. 1010.

7 “In the Anglo Saxon law and through the Domesday Book the records of the 
Curia Regis and the Parliament, the first treatises on law and the Year Books, 
the development of contempt in the legal sense can be traced till by the fourteenth 
century the principles . . . .  had become firmly established.” Fox, Contempt 
(1st ed. 1927).

8 4 Bl. C o m m .* 283.
9 “Proceedings for contempt are of two classes,—those prosecuted to preserve 

the power and vindicate the dignity of the court, and to punish for disobedience 
of their orders and those instituted to preserve and enforce the rights of private 
parties to a suit, and to compel obedience to orders and decrees made to enforce 
the rights and administer the remedies to which the court has found them to 
be entitled. The former are criminal and punitive in their nature, and the 
government, the courts and the people are interested in their prosecution. The 
latter are civil, remedial and coercive in their nature, and the parties chiefly 
in interest in their conduct and prosecution are the individuals whose private 
rights and remedies they were instituted to protect or enforce.” In re Nevitt, 
117 Fed. 448, 458 (C. C. A. 8th, 1902).

10 “The contempts which are thus punished are either direct, which openly 
insult or resist the powers of the court or . . .  . else are consequential.” 4 Bl. 
Comm . 283.
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injured party.11 Necessarily there must, in practically every case, be 
a measure of overlapping of the one purpose by the other, and it is 
frequently difficult to determine which is the so-called primary pur
pose. A contempt may be civil, its primary purpose being to aid the 
plaintiff, and yet indirectly the authority of the court is vindicated 
because the defendant is forced to obey the decree of the court. Con
tempt in a particular instance cannot be said to be purely civil or 
totally criminal.12 Perhaps the best approach to an understanding of 
the differences between criminal and civil contempt is to examine the 
leading decisions and extract from each what the courts have denomi
nated as the principal elements.

Criminal Contempt: Elements of Identification:
1. To punish the guilty for lack of respect for the dignity of the 

court.13
2. To punish for disobedience to the court’s orders.14
3. The act of contempt must savour of criminality and the sentence 

be penal.15
4. The defendant does that which he has been commanded not to 

do—a consummated disobedience.16
5. Punishment is for a definite period.17
6. Proceedings are between the public and the defendant. Every 

criminal contempt proceeding should be instituted by the state.18
11 “A significant and generally determinative feature is that the act is by one 

party in the suit in disobedience of a special order made in behalf of the other.” 
Bessette v. W. B. Conkey Co., 194 U. S. 324, 329 (1904).

12 “It may not be always easy to classify a particular act as belonging to 
either of these two classes. It may partake of the characteristics of both.” Ibid.

13 “The exercise of this power has a two fold aspect, namely; first, the proper 
punishment of the guilty party for his disrespect to the court or its order.” 
In re Chiles, 22 Wall. 157, 168 (U. S. 1874).

14 Proceedings for contempt are of two classes, those prosecuted to preserve 
and vindicate the dignity of the courts and to punish for disobedience of their 
orders. In re Nevitt, 117 Fed. 448, 458 (C. C. A. 8th, 1902), cited with approval 
in Bessette v. W. B. Conkey Co., 194 U. S. 324, 328 (1904). In the Bessette case 
the defendant violated an injunction granted in the Circuit Court of Indiana 
and the Supreme Court held since he was not a party to the injunction he was 
guilty of an act in resistance to the order of the court and was therefore guilty 
of a criminal contempt.

43 Wellesley’s Case, 2 Russ. & M. 639 (Ch. 1831).
16 Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 442 (1911).
47 “If the sentence is limited to imprisonment for a definite period, the de

fendant is furnished no key and he cannot shorten the term by promising not 
to repeat the offense. Such imprisonment operates not as remedy coercive in 
its nature but solely as a punishment for the completed act of disobedience.” 
Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 442 (1911).

48 “Where contempt involves a public injury or offence it is criminal in nature 
and the proper remedy is committal but where the contempt involves a private
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Every case may not expressly spell out these elements but upon 
analysis they will be found to be present in the majority of decisions.

Before pointing out the salient features of a civil contempt proceed
ing it is interesting to note that not until comparatively recent times 
have the courts emphasized the distinction between criminal and civil 
contempt, and the different results following from each type of pro
ceeding.19 The importance of the difference is stressed in the opinion 
of Justice Lamar in Gompers v. Bucks Stove & Range Company-20 
“For, notwithstanding the many elements of similarity in procedure 
and in punishment there are some differences which involve substan
tial rights and constitutional privileges.”

Civil Contempt: Characteristic Features:
1. To compel the defendant to do as the court orders.21
2. Or in some way to compel action by the defendant that will bene

fit the plaintiff.22
3. Imprisonment may be inflicted, not as punishment, but to coerce 

the defendant to do something he refuses to do.23
4. The defendant is released from imprisonment as soon as he com

plies with the mandate of the court.24
in ju ry  only it  is not crim inal in its n a tu re .” Oswald, Contempt of Court, 
(2d ed. 1895) 27.

19 “With respect to the distinction between civil and criminal contempts, denied 
by Mr. Beamses I agree that there may oftentimes be a difficulty in finding, 
first, authority for deciding where the line is drawn and, secondly, instances in 
practice for drawing it. Yet that line has been recognized by the Court of Kings 
Bench in Catmur v. Knatchbull, 7 T. R. 448 (1797) and in Walker v. Lord 
Grosvenor, 7 T. R. 171 (1797).” Wellesley’s Case, 2 Russ & M. 639, 667 (Ch. 
1831). Lord Brougham was stretching the point when he said that the courts 
in these cases recognize the difference between civil and criminal contempt. 
While this may be the effect of the decisions cited, examination of the cases 
show that it is implied rather than expressed.

20 221 U. S. 418, 444 (1911). The difference is more than procedural. If the 
action is criminal it must be proved beyond a reasonable doubt that the defendant 
is guilty. Ibid.. If the action is one of civil contempt the defendant may be 
imprisoned until he obeys the decree of the court and neither the president nor 
the executive officers of the state have any right to pardon him. In re Nevitt, 
117 Fed. 448 (C. C. A. 8th, 1902). Also if the proceeding is civil a suit may not 
be reviewed on appeal, except in connection with an appeal from a final judgment 
or decree. Fox v. Capital Co., 299 U. S. 105 (1936).

21 In re Chiles, 22 Wall. 157, 168 (U. S. 1874).
22 “If it is for civil contempt the punishment is remedial and for the benefit

of the complainant.............” Gompers v. Bucks Stove & Range Co., 221 U. S. 418,
441 (1911).

23 “Imprisonment in such cases is not inflicted as punishment, but is intended 
to be remedial by coercing the defendant to do what he had refused to do.” 
Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 442 (1911).

24 “He carries the keys of his prison in his own pocket.” In re Nevitt, 117 Fed. 
448, 461 (C. C. A. 8th, 1902).
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5. In civil contempt the proceedings are between the original 
parties.25 * *

6. Civil contempt is not of necessity an original proceeding but may 
be treated as part of the main cause.28 29

An examination of the decisions reveals the integration of these ele
ments. In Bessette v. W. B. Conkey Company,21 the Conkey Publishing 
Company obtained an injunction restraining certain persons from in
terfering with their publication. The defendant Bessette was not a 
party to the injunction but he knowingly violated the decree. The 
plaintiff had him cited for contempt and the trial court found him 
guilty and fined him $250. The Supreme Court held that the proceed
ing was properly one of criminal contempt saying, “Yet being no party 
to the suit he was found guilty of an act in resistance to an order of the 
court. His case, therefore, comes more fully within the punitive than 
the remedial class.” The only element of criminal contempt lacking is 
that the state should have instituted the proceeding.28 The fine was to 
punish the defendant for his disrespect to the court. The fine is penal. 
The act of disobedience was consummated. The act is patently then a 
criminal contempt of court.

It was not until the opinion of the Supreme Court in Gompers v. 
Bucks Stove & Range Company 29 that the nature of contempt was com
pletely analyzed. In that case the defendants violated an injunction 
restraining them, as editors of the American Federationist, the organ 
of the American Federation of Labor, from injuring the Bucks Stove 
& Range Company, by placing the company on its “Don’t Patronize 
List.” The Bucks Stove Company instituted proceedings to have the 
defendants held in contempt. The trial court found them guilty and 
sentenced the various defendants to prison. The Supreme Court re
versed the holding. In its decision, the Court held the proceeding was 
properly one of civil contempt since the defendants had violated the 
court’s decree and the other party to the original injunction had insti
tuted the suit. If the proceeding were criminal the state would have

25 In such case the form in which the proceeding is brought will necessarily 
determine its character. If the proceeding is brought and prosecuted in the 
name of the state it should be held to be a criminal proceeding.............If, how
ever, as in the present case it be entitled in the civil action in which the alleged 
violated order was made and charges injury to the rights or remedies of the
opposing party by reason of the violation it is plainly a civil proceeding............ ”
Vilter Mfg. Co. v. Humphrey, 132 Wis. 587, 112 N. W. 1095, 1096 (1907).

28 “There is another important difference. Proceedings for civil contempt 
are between the original parties and are instituted and tried as part of the main 
cause.” Gompers v. Buck Stove & Range Co., 221 U. S. 418, 445 (1911).

22194 U. S. 324 (1904).
28 “The proceeding is not brought in the name of the state as it should have 

been.” Vilter Mfg. Co. v. Humphrey, 132 Wis. 587, 112 N. W. 1095, 1096 (1907).
29 221 U. S. 418 (1911).
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been the plaintiff. The action was not designed primarily to vindicate 
the court’s dignity but to aid the defendant. The Court, therefore, 
held that the defendants should not have been imprisoned for a fixed 
term and that the proper remedy would have been to fine the defen
dants so as to reimburse the Stove Company for any injury it had sus
tained by reason of the breach of the injunction.

Just as a criminal contempt contains some of the characteristics of 
civil contempt, so civil contempt possesses some of the elements of 
criminal contempt. A criminal contempt may primarily punish the 
defendant for an insult to the court, yet indirectly it aids in the 
enforcement of the court’s decree. Quoting again from the Gompers 
case,30 “. . . . For if the case is civil and the punishment purely 
remedial, there is also vindication of the court’s authority. On the 
other hand, if the proceeding is for criminal contempt and the punish
ment is solely punitive to vindicate the authority of the law, the com
plainant may derive some incidental benefit from the fact that such 
punishment tends to prevent a repetition of the disobedience. But such 
indirect consequences will not change imprisonment which is merely 
coercive and remedial into that which is solely punitive in character 
and vice versa.”

The right of a court to indemnify the plaintiff in a civil contempt 
proceeding has been the subject of much controversy in the American 
courts. There is no doubt that the common law courts of England had 
this power. Blackstone in his Commentaries speaks of it, “Indeed the 
attachment for most of these species of contempt and especially for 
the nonpayment and nonperformance of awards is to be looked upon 
as a civil execution for the benefit of the injured party though carried 
on in the shape of criminal process for a contempt of the authority of 
the court.” 31 In 1790 in England, a sheriff made a false return in levy
ing on certain property. He was held for contempt. The court ordered 
him to pay the debt due the plaintiff and costs.32 In Comyn in his Di
gest 33 says, “If the contempt be confessed or proved it shall be 
referred to the master to tax the costs of the prosecutor and the party 
offending shall be committed till he pays them.”

In the United States the decisions are in conflict. The common law 
power to force the defendant to indemnify the plaintiff for his injury 
in a civil contempt proceeding is denied by some courts.34 However, the

80 221 U. S. 418 (1911).
31 4 Bl. Comm .* 285.
33 Rex v. Sheriff, 1 H. Bl. 543 (C. P. 1791).
33 221. Title Chancery.
34 Eads v. Brazelton, 22 Ark. 499 (1861); Swift v. State, 63 Ind. 81 (1878); 

O’Rouke v. Cleveland, 49 N. J. Eq. 577, 25 Atl. 367 (1892); Morris v. White- 
head, 65 N. C. 637 (1871); Falk v. Flint, 12 R. I. 14 (1878); United States v.
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better reasoned cases,35 including those from the federal courts,36 do 
recognize this power.

The decisions of those jurisdictions which deny the power of a court 
to coerce the defendant to indemnify the plaintiff in a civil contempt 
proceeding usually disclose one of two things; either (1) the state
ment is made by way of dictum without support of precedent or rea
soning; or (2) there is a statute in the state allowing the plaintiff to 
be indemnified in this type of proceeding and the court in passing 
makes a statement that the right of indemnity did not exist at common 
law but is exclusively controlled by the statute.

In Eads v. Brazelton,37 decided in 1860, the defendant violated an 
injunction of the court by interfering with the plaintiff’s right to lift 
a sunken cargo of lead from the Mississippi. The trial court in a con
tempt proceeding forced the defendant to indemnify the plaintiff in 
the sum of $1000. On appeal, both the merits of the injunction and 
the propriety of the procedure in the contempt proceeding were con
Atcheson, Topeka & Santa Fe Ry., 16 Fed. 853 (C. C. D. Colo., 1883). (This 
case must be regarded as overruled by later Supreme Court decisions.) State v. 
Lonsdale, 48 Wis. 348, 4 N. W. 390 (1880). By way of dicta the court in the 
Lonsdale case said that the plaintiff in a civil contempt proceeding could be 
indemnified at the expense of the defendant by force of statute only. No cases 
were cited in support of the conclusion. In Levan v. Third District Court, 4 
Idaho 667, 43 Pac. 574 (1896) the defendant in a contempt proceeding was 
found guilty of delaying the survey of mining property ordered by the court to 
the damage of the plaintiff in the amount of $298.25. The trial court, thereupon, 
fined the defendant $25 and forced him to pay the plaintiff the $298.25 to re
imburse him for his damage. On appeal the appellate court held that under the 
Idaho statute limiting punishment for contempt to a fine of $500 or imprison
ment for five days the plaintiff could not be indemnified by the defendant in a 
contempt proceeding. Note that the court does not deny the common law power 
but merely states that the statutes in force limits it to the methods enumerated 
by the statute.

36 Stimpson v. Putman, 41 Vt. 238 (1867); Manchester v. Hodge, 75 N. H. 
502, 77 Atl. 76 (1910), overruling, Buffum’s Case, 13 N. H. 14 (1842); Barber v. 
George R. Jones Co., 80 N. H. 507, 120 Atl. 80 (1923); Lorick v. Motley, 69 S. C. 
567, 48 S. E. 614 (1904). Ex parte Thurmond, 1 Bailey 605, 608 (S. C. 1830); 
People v. Diedrich, 141 111. 665, 30 N. E. 1038 (1892); Denny v. State, 203 Ind. 
682, 182 N. E. 313 (1932); People ex rel. Munsell v. Court of Oyer and Terminer, 
101 N. Y. 245, 4 N. E. 259 (1886). This case recognizes the common law power 
of a court to force the defendant to indemnify the plaintiff in a civil contempt 
proceeding and points out that the statute allowing indemnity merely reenacts 
the common law on the subject.

36 Matthews v. Spangenberg, 15 Fed. 813 (C. C. S. D. N. Y. 1883); Wells 
Fargo & Co. v. Oregon Ry. & Nav. Co., 19 Fed. 20 (C. C. D. Ore. 1884); In re 
North Bloomfield Mining Co., 27 Fed. 795 (C. C. D. Calif. 1886); Worden v. 
Searls, 121 U. S. 14, 25 (1887); Matter of Christensen Engr. Co., 194 U. S. 458 
(1904); Union Tool Co. v. Wilson, 259 U. S. 107 (1922); Leman v. Krentler- 
Arnold Co., 284 U. S. 448 (1932).

37 22 Ark. 499 (1860).
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sidered. The court held that an injunction should not have been issued 
in the first place and then went on to say by way of dictum that “fines” 
in a contempt proceeding were payable to the state alone. No authority 
was cited in support of this dictum. Since this decision a statute has 
been passed making disobedience of an injunction a contempt for 
which the defendant must answer at the next term of court.38 Whether 
or not the courts will continue to follow the dicta of the above case, is 
in view of this statute, a matter of conjecture.

In 1871 the court ruled in In re Rhodes 39 A  fine for con
tempt is a punishment for a wrong to the state and goes to the state.” 
There the sheriff was ordered by the trial court to deliver certain 
goods. He failed to comply with the order of the court. He was there
upon cited for contempt, held guilty and ordered to pay to the persons 
entitled to the goods $2000, unless he delivered the goods within twenty- 
four hours. On appeal, the upper court held that the trial court was 
without power to hold the defendant for contempt and then went on 
to point out that a fine should go to the state. Here, again, it is a dic
tum and the court makes no distinction between criminal and civil 
contempt. If the proceeding is considered as one of criminal contempt 
there is no doubt that every court will hold that the fine is properly 
payable to the state since the action is to vindicate the court. But the 
very essence of a civil contempt is to enforce the rights of the plaintiff 
which have already been sustained in a previous order or decree of 
the court.

O’Rouke v. Cleveland 40 also follows the view that in order to indem
nify the plaintiff in a civil contempt proceeding the right must be con
ferred by statute. O’Rouke was blasting on land adjacent to that be
longing to Cleveland. During the course of the blasting debris was 
thrown on Cleveland’s land. He obtained an injunction restraining 
O’Rouke from further injuring his land. O’Rouke ignored the injunc
tion. The trial court found him guilty of contempt and allowed Cleve
land the fee that he had to pay his attorney for prosecuting the con
tempt. This decision was reversed by the appellate court which said 
“. . . . I find no case in which counsel fees have been awarded to a 
successful litigant in contempt proceedings aside from two cases in the 
court of New York.” No reason or authority is given in support of the 
conclusion.

Two other decisions— Swift v. Clark 41 and Falk v. F lin t42 deny the 
right of a court to indemnify in a civil contempt proceeding. Both * 49

38 Ark . Dig. Stat. (Crawford & Moses, 1921) § 5821.
33 65 N. C. 518 (1871).

49 N. J. Eq. 577, 25 Atl. 367 (1892).
«  63 Ind. 81 (1878).
«  12 R. I. 14 (1878).
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cases are brief,43 lacking in precedent and fail to distinguish between 
civil and criminal contempt. Sw ift v. Clark has been overruled,44 if it 
ever was authority, in view of the statute in force allowing indemnity.45

A survey of these cases disclose that they are hardly to be regarded 
as authority for the statement that a court is without power to indem
nify the plaintiff in a civil contempt proceeding in absence of statute. 
Time and again these cases cite Corpus Juris to the effect that indem
nity rests on statute.46

43 In Swift v. Clark, 63 Ind. 81 (1878), the petitioner Clark alleged the ad
ministrator of an estate had deposited money with the court to be paid to one 
of the distributees of the estate. Clark contended the money belonged to her and 
that she had brought suit against the distributee and recovered. She then de
manded the money from the clerk of the court who refused to give it to her. 
The trial court held the clerk in contempt and jailed him for ninety days at the 
same time ordering him to pay the money. The appellate court, in reversing the 
decision, said that it was impossible to indemnify the plaintiff in a contempt 
proceeding but the real basis of the decision was that the clerk of the court 
might be forced to pay to the wrong person. In Falk v. Flint, 12 R. I. 14 (1878), 
a garnishee failed to answer interrogatories as to whether he had the property 
of one Armstrong. While this was held to be contempt of court, the court also 
said that the garnishee was not liable to satisfy the plaintiff’s judgment. This 
conclusion is correct because the proceeding is one of criminal contempt to 
vindicate the authority of the court but it is not authority for the doctrine that 
the plaintiff may not be indemnified by the defendant in a civil contempt proceeding.

44 Denny v. State, 203 Ind. 682, 182 N. E. 313, 318 (1932) the court said: 
“After examination of many authorities we are convinced that the sound and 
just doctrine which is announced by the Supreme Court of the United States in
Gompers v. The Buck Stove & Range Co.............is that imprisonment should be
used only to coerce and that a fine can be properly imposed only for the benefit 
of the plaintiff.” The court also said: “The courts of chancery early had 
recourse to coercive measure (as an inevitable concomitant of their in personam 
jurisdiction.) to compel the losing party to carry out the order of the court 
made for the benefit of the complaining party.” In connection with this decision 
it is worth noting that when Swift v. Clark, 63 Ind. 81 (1878), was decided that 
there was a statute in force allowing the plaintiff to be indemnified in a civil 
contempt proceeding for any damage he had sustained by reason of the act of 
the defendant. Art. 'VIII, Sec. 151 of the Civil Procedure Act of 1852: “The 
attachment for contempt shall be immediately served by arresting the party 
charged and bringing him into court if in session to be dealt with as other cases 
of contempt; and the court shall also take all necessary measures to secure and 
indemnify the plaintiff against damages in the premises.” I nd. Stat. An n . 
(Burns, 1933) § 1237.

45 I nd. Stat. A n n . (Burns, 1933) § 1237. This statute was passed in 1852 
allowing indemnity to the plaintiff in a civil contempt proceeding. See note 44, 
supra.

46 13 C. J. 89 “The power of the court to award indemnity to the injured 
party rests, however, on statute,” citing United States v. Atchison, Topeka and 
Santa Fe Ry., 16 Fed. 853, (C. C. D. Colo. 1883); Eads v. Brazelton, 22 Ark. 
499 (1861); Levan v. Third District Court, 4 Idaho 667, 43 Pac. 574 (1896); 
Barnes v. Chicago Typographical Union No. 16, 232 111. 402, 83 N. E. 932 (1908);
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The rule is different in other jurisdictions. In Barber v. George 
R. Jones Company 47 the plaintiff sued as next of kin for the negligent 
injuring of her minor son. It was then agreed orally that her son, as 
an adult, should continue the suit. This action was to settle the ques
tion of damages. Later her attorney’s persuaded her to bring another 
suit in violation of the agreement. The court held that the George R. 
Jones Company could recover the cost of defense of the latter suit

«  80 N. H. 507, 120 Atl. 80 (1923).

Swift v. State, 63 Ind. 81 (1878); In re Depue, 185 N. Y. 60, 77 N. E. 798 (1906); 
Dollard v. Koronsky, 64 Misc. 611, 118 N. Y. Supp. 922 (City Ct. 1909); Morris v. 
Whitehead, 65 N. C. 637 (1871); In re Rhodes, 65 N. C. 518 (1871); State v. 
North Shore Boom Co., 55 Wash. 1, 103 Pac. (1909) 426, 107 Pac. 196 (1910); 
Emerson v. Huss, 127 Ohio 215, 106 N. W. 518 (1906); State v. Lonsdale, 48 
Wis. 348, 4 N. W. 390 (1880) ; In re Pierce, 44 Wis. 411 (1878).

In United States v. Atchison, Topeka and Santa Fe Ry., 16 Fed. 853 (C. C. D. 
Colo. 1883), the court said “The power of the United States courts in matters 
of contempt is limited by Rev. Stat., Sec. 725, to punish by fine and imprison
ment. It has no power to impose any punishment by way of damages or com
pensation to the plaintiff .in the original cause of action”. That this interpre
tation is clearly erroneous is borne out by later Supreme Court decisions. In 
Matter of Christensen Engineering Co., 194 U. S. 458 (1904), the defendant 
violated an injunction ordering him to refrain from infringing the plaintiff’s 
patent. He was held guilty of contempt and fined $1000, one half to the United 
States, one half to the plaintiff. The indemnity to the plaintiff was upheld. 
This was ten years before the statute was passed giving the right of indemnity 
to the plaintiff in a contempt proceeding. To the same effect are a large number 
of Circuit Court and Court of Appeals decisions prior to the passage of the 
statute. In Eads v. Brazelton, 22 Ark. 499 (1860) nothing was said of a 
statute and the conclusion of the court in regard to the indemnification of the 
plaintiff was mere dicta. In Levan v. The District Court, 4 Idaho 667, 43 Pac. 
574 (1896), the court recognized the common law power but held it was limited 
by statute (not, however, that it was dependent on statute). In Barnes v. 
Typographical Union, 232 111. 402, 83 N. E. 928 (1908) the Supreme Court of 
Illinois held that unless there was a statute giving the power to the court to 
indemnify, the court could not appropriate a fine imposed for contempt of court 
to the party injured by the act constituting the civil contempt. This case does 
flatly express the view that a statute is required but it cites no auhority for 
its conclusion and apparently leaves the injured party without a remedy to 
recover his damages. In Swift v. Clark, 63 Ind. 81 (1878) the decision goes 
off on the point that the court did not see fit to subject the clerk to unproven 
demands of claimants of estates. In In re Depue, 185 N. Y. 60, 77 N. E. 798 
(1906) a witness for a judgment creditor did not appear on the day ordered 
by the court and he was fined for the benefit of the creditor. The Court of 
Appeals held that there was no contempt and if there were it would be criminal 
not civil. The decision does not even infer that a statute is necessary to give 
the court power to indemnify the plaintiff in a civil contempt proceeding. In 
Dollard v. Koronsky, 64 Misc. 611, 118 N. Y. Supp. 922 (City Cts. 1909), the 
defendant went surety for another party who was appealing a judgment against 
him and who obtained a stay on the strength of the surety’s bond. The stay 
was dissolved and action brought against the surety for contempt for divesting
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from Mrs. Barber’s attorneys in a civil contempt proceeding. The deci
sion points out that many of the courts which have made this state
ment do have a statute authorizing indemnity and the statement that 
statutory power is needed is not supported by reasoning. Further
more, the case reveals that the decisions which deny the right of in
demnity have ignored the English practice. The basis of the decision 
is that a civil contempt proceeding is remedial and to be remedial it 
is sometimes necessary to reimburse.

In Lorick v. Motley48 the defendant violated an injunction thereby 
injuring the plaintiff. The defendant was held for contempt and 
ordered to indemnify the plaintiff for the amount of damage he had 
sustained. The Supreme Court of South Carolina held this was a 
proper procedure. “The case of Ex parte Thurmond, 1 Bailey 108, 
quoted with approval in State v. Nathans, 49 S. C. 199, 27 S. E. 52, lays 
down the rule that it is within the power of the court when the indi
vidual right is involved to order the contemnor to place the party 
injured in as good as position as he would have been if the contempt 
had not been committed.” That this is a reasonable decision none can 
deny because the purpose of the proceeding was to aid the plaintiff.

The federal decisions are in accord that the plaintiff may be indem
nified in a civil contempt proceeding irrespective of statute.* 49 50 In 1884 
in the Wells Fargo & Company v. Oregon Railway & Navigation Com
pany,™ the defendant violated an injunction and was cited for con
himself of his property so that he could not be held on the bond. The court 
held he could be fined for the benefit of the plaintiff but the case does not state 
that this is a statutory power only. Both Morris v. Whitehead, 65 N. C. 637 
(1871) and In re Rhodes, 65 N. C. 518 (1871) reach the conclusion that a 
statute is needed only by way of inference. State v. North Shore Boom Co., 
55 Wash. 1, 103 Pac. 426 (1909), 107 Pac. 196 (1910) says that a statute is 
necessary but cites no authority in support of the conclusion. In all the Wisconsin 
cases cited the conclusion that a statute is necessary is by way of dicta. These 
cases have been alluded to by some of the courts in their decisions as giving 
support to the doctrine that the courts had no inherent power to reimburse 
the plaintiff in a civil contempt proceeding but as to a reason in support of such 
doctrine these courts are silent and obviously ignore the purpose of a civil 
contempt proceeding.

« 6 9  S. C. 567, 48 S. E. 614 (1904).
49 In (1932) 16 Min n . L. Rev. 791, 793, n. 6. “Chicago Directory Co. v. U. S. 

Directory Co., (C. C. N. Y. 1903) 123 Fed. 194 (fabricated documentary evi
dence) ; In re Bloomfield Gravel Mining Co., (C. C. Cal. 1886) 27 Fed. 795 
(injunction violated); Toledo Scale Co v. Computing Scale Co., (1923) 261 
U. S. 399, 43 Sup. Ct. 458, 67 L. Ed. 719 (patent infringement). While a federal 
statute provides for indemnity, these cases do not mention the statute.” It is 
difficult to see how the 1903 or 1886 case could mention the statute inasmuch as 
the section providing for indemnity was not passed till 1914 as part of the 
Clayton Act. 38 Stat. 738 (1914), 28 U. S. C. § 387 (1934).

50 In re North Bloomfield Mining Co., 19 Fed. 20 (C. C. D. Ore. 1884).
7
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tempt. The court held it to be a civil contempt and referred the matter 
to a master to find the amount of the damage and to fine the defendant 
for the benefit of the plaintiff in that amount. Likewise a federal court 
in California, in 1884, decided that the defendant in a civil contempt 
proceeding could be forced to pay the fee of the plaintiff’s attorney.51 52

The Supreme Court of the United States passed on the right of in
demnity in Matter of Christensen Engineering Company.52 The defen
dant was found guilty in a contempt proceeding of violating an injunc
tion ordering him to refrain from infringing on the plaintiff’s patent. 
He was fined $1000, $500 to the United States, $500 for the benefit of 
the plaintiff. The fine inuring to the benefit of the plaintiff was upheld, 
though the decision was reversed on other grounds. A long line of 
Supreme Court and lower federal court cases have approved this doc
trine so that today there is not doubt about the right of indemnity in 
a federal court, irrespective of statute.53 *

In Fox v. Capital Company,5* decided in 1936, the Supreme Court 
again had before it the question of whether or not a person could be 
fined for the benefit of the plaintiff in a civil contempt proceeding. The 
plaintiff had obtained a judgment against the plaintiff. Under the New 
York Practise Act, on default of payment, the creditor could begin a 
proceeding for the examination of the debtor by subpoena or warrant. 
A warrant was issued and defendant failed to appear. The court held 
him in contempt, fined him the amount of the judgment which would 
be remitted if he appeared. In addition to this fine, the court gave 
$10,000 to the plaintiff to reimburse him for the delay. The Supreme 
Court upheld the payment of the $10,000 to the plaintiff, pointing out 
that the proceeding was one of civil contempt and though the court 
may have erred in the costs assessed for reparation it was “ a genuine 
endeavor to reimburse a harassed creditor for the damage occasioned 
by obstruction and delay.” This case substantiates the doctrine that 
indemnity can be had in a civil contempt proceeding. Congress as well

51 27 Fed. 795 (C. C. Calif. 1886). It is interesting to note that the decision 
was handed down during the second California gold boom instituted by hydraulic 
mining and had the court found itself lacking in power to indemnify it would 
have precipitated a revolution between the farmers and the miners.

52 194 U. S. 458 (1904).
52 Union Tool Co. v. Wilson, 259 U. S. 107 (1922); Leman v. Krentler Arnold 

Co., 284 U. S. 448 (1932) (reiterating the fact that the plaintiff is entitled to 
indemnity); Lamb v. Cramer, 285 U. S. 217 (1932); Indianapolis Water Co. v. 
American Strawboard Co., 75 Fed. 972 (C. C. D. Ind. 1896); Continental Gin 
Co. v. Murray, 162 Fed. 873 (C. C. A. 3d, 1908); Merchants Stock & Grain Co. 
v. Board of Trade of Chicago, 201 Fed. 20 (C. C. A. 8th, 1912) (giving an 
excellent summary of the federal cases in point).

51299 U. S. 105 (1936) Ar k . Dig. Stat. (Crawford & Moses, 1921) § 5821 
makes disobedience to an injunction punishable as contempt and must answer 
at the next term of court. It has the same effect as a statute for indemnity.



1938] N o t e s 731

as many of the states have passed statutes on the subject.55 56 The United 
States Statute provides: “ If the accused be found guilty, judgment 
shall be entered accordingly, prescribing the punishment either by fine 
or imprisonment or both in the discretion of the court. Such fine shall 
be paid to the United States or to the complainant or other party in
jured by the act constituting contempt or may where more than one is 
so damaged, be divided or apportioned among them as the court may 
direct, but in no case shall the fine be paid to the United States exceed, 
in case the accused is a natural person, the sum of $1,000 nor shall 
imprisonment exceed the term of six months.” 66

Frank J. Dugan.

55 Indiana: I nd. Stat. A n n . (Burns, 1926) § 1238.
Kansas: Ka n . Rev. Stat. A n n . (1923) § 60-1116.
Michigan: Mic h . Comp. Laws (1929) § 13930.
Minnesota: Min n . Stat. (Mason, 1927) § 9803.
Nebraska: N eb. Comp. Stat. (1927) § 20-1072.
New York: J udiciary Law § 773.
Ohio: Ohio Ge n . Code A n n . (Page, 1926) § 11888.
Oregon: Ore. Code A n n . (1930) § 511.
Tennessee: Te n n . Code A n n . (Williams, 1934) § 10722.
Utah: U tah Rev. Stat. A n n . (1933) § 104-45-11.
Washington: W a sh . Rev. Stat. A n n . (Remington, 1932) § 1058. 
Wisconsin: Wis. Stat. (1935) § 295.14.

56 38 Stat. 738 (1914), 28 U. S. C. § 387 (1934).



THE GOLD CLAUSE IN THE SUPREME COURT

THE RECENT DECISIONS of the Supreme Court of the United 
States in Smyth v. United States 1 and its two companion cases 2 

bring into relief once again the problems of constitutional law which 
arose out of the monetary legislation of the Congress in 1933 and 1934.

It will be recalled that within the short period from March 6, 1933 
to January 31, 1934, four basic acts of Congress,3 implemented by 
administrative orders and regulations, altered and modified the courw 
try’s entire financial and monetary structure. Gold coin and gold bul
lion were brought under the control of the Government, foreign ex
change was regulated, a new statutory weight for the “gold dollar” 
was established, and the principle of parity of all coins and currencies 
of the United States, under a single monetary system, was renewed.

Of particular interest to this paper is the Joint Resolution of June 
5, 1933. By that Resolution the Congress declared, inter alia, that 
every provision contained in any obligation “which purports to give 
the obligee a right to require payment in gold or a particular kind 
of coin or currency, or in an amount in money of the United States 
measured thereby, is . . .  . against public policy” and provided that 
every such obligation “shall be discharged upon payment, dollar for 
dollar, in any coin or currency which at the time of payment is legal 
tender for public and private debts.” The Resolution then recited 
that all coins and currencies “heretofore or hereafter issued shall be 
legal tender for all debts, public and private.” 4 Therefore with the 
devaluation of the dollar on January 31, 1934 came the problem of 
the constitutionality of that Resolution.5 Suits instituted to test this 
question culminated in the Gold Clause Cases, decided by the Supreme 
Court of the United States on February 18, 1935.6

i 58 Sup. Ct. 248 (1937).
2 The Dixie Terminal Co. v. United States, 58 Sup. Ct. 248 (1937); United 

States v. Arthur W. Machen, 58 Sup. Ct. 248 (1937).
3 Act of March 9, 1933, 48 Stat. 1; Act of May 12, 1933, 48 Stat. 51-53; Jo in t 

Resolution of June 5, 1933, 48 Stat. 112; Gold Reserve Act of 1934, 48 Stat. 337.
4 Section 2, 48 Stat. 113, amending the form of a similar provision in the Act of 

May 12, 1933, Section 43 (b) (1 ) , 48 Stat. 52.
5 It has been estimated that at the time of the enactment of the Joint Resolution 

there were outstanding $75,000,000,000 of private obligations and $25,000,000,000 
of public obligations which contained gold clauses. 77 Cong. Record, Part 5, pp. 
4531, 4534. These clauses were variously worded. The obligor generally undertook 
to pay a certain sum “in gold coin of the United States of the present standard 
of weight and fineness” or “in gold coin of the United States of America of or 
equal to the present standard of weight and fineness” or “in United States gold 
coin of the present standard of value.”

6 Norman v. B. & O. R. R., 294 U. S. 240 (1935), Perry v. United States, 294 
U. S. 330 (1935). Included in this group of cases but not discussed herein was

732
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The constitutionality of the Joint Resolution of June 5, 1933 in so 
far as it applied to private obligations, and to public obligations other 
than those of the United States, was determined in Norman v. Balti
more & Ohio Railroad.7 The Chief Justice, writing the opinion for 
the majority,8 9 after recognizing the plenary power of the Congress 
to establish and regulate a monetary system,” traced and reviewed, as 
a cardinal tenet of constitutional law, the principle that when pro
visions of existing contracts interfere with the exercise of any of the 
constitutionally granted powers of the Congress, those provisions may 
be invalidated, and the individuals whose contracts are thereby af
fected have no constitutional grievance.10

“Contracts, however express, cannot fetter the constitutional authority of the 
Congress. Contracts may create rights of property, but when contracts deal with 
a subject matter which lies within the control of the Congress, they have a con
genital infirmity. Parties cannot remove their transactions from the reach of 
dominant constitutional power by making contracts about them.” 11

With this premise in mind the only remaining inquiry was whether 
the gold clauses did “constitute an actual interference with the mone
tary policy of the Congress”.12
Nortz v. United States, 294 U. S. 317 (1935), which affirmed the right of the 
Government to require the surrender of gold certificates upon payment of an 
equal face amount of legal tender currency. Upon the question of the constitu
tionality of the Gold Reserve Act of 1934. See Uebersee-Finanz-Korporation 
Aktien Gesellschaft v. Rosen et al., 83 F. (2d) 225 (C. C. A. 2d), cert. den. 298 
U. S. 679 (1936).

7 294 U. S. 240 (1935). See also Holyoke Water Power Co. v. American Writing 
Paper Co., 300 U. S. 324 (1937), in which the Joint Resolution was held to apply 
to a promise to pay “a quantity of gold which shall be equal in amount to fifteen 
hundred dollars of the gold coin of the United States of the standard of weight 
and fineness of the year 1894, or the equivalent of this commodity in United States 
currency.”

8 Justices McReynolds, Van Devanter, Sutherland and Butler dissented.
9 M’Culloch v. Maryland, 4 Wheat. 316 (U. S. 1819); Veazie Bank v. Fenno, 

8 Wall. 533 (U. S. 1869) ; Knox v. Lee, 12 Wall. 457 (U. S. 1870); Julliard v. 
Greenman, 110 U. S. 421 (1884). Ling Su Fan v. United States, 218 U. S. 302 
(1910).

10 Louisville & Nashville R. R. v. Mottley, 219 U. S. 467 (1911); Philadelphia 
B. & W. R. R. v. Schubert, 224 U. S. 603 (1912); Calhoun v. Massie, 253 U. S. 170 
(1920); New York v, United States, 257 U. S. 591 (1922); Sproles v. Binford, 286 
U. S. 374 (1932).

“ Norman v. B. & O. R. R., 294 U. S. 240, 307 (1935).
12 The dissent was based upon the view that the Joint Resolution was not an 

exercise of the monetary powers but “was aimed directly at those (gold clause) 
contracts and had no definite relation to the power to issue bills or to coin or regu
late the value of money............ The real purpose was . . . .  to destroy certain
valuable contract rights”, Perry v. United States, 294 U. S. 330, 374 (1935). The 
opinion was also expressed that “The gold clauses in no substantial way inter
fered with the power of coining money or regulating its value or providing an 
uniform currency”, the expression of the Congress to the contrary notwithstanding. 
Id. at 376.
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That gold clauses, considered as promises to pay in a specified 
medium, i. e., gold coin, were such an interference was readily demon
strated. On their face they were directly opposed to the policy of the 
Congress “to conserve the gold resources of the Treasury, to insure its 
command of gold in order to protect and increase its reserves, and 
to prohibit the exportation of gold coin or its use for any purpose 
inconsistent with the needs of the Treasury.” That gold clauses, 
considered as promises to pay an amount in currency to be determined 
mathematically by considering the change in the statutory gold con
tent of the dollar 13 were likewise an interference with the monetary 
powers of the Congress may appear less obvious, but was no less 
real. The interference was found not in the fact that in this interpreta
tion the gold clauses directly prevented the exercise by Congress of 
its monetary powers but rather in the fact that they were “hostile to 
the policy of the Congress” and operated to embarrass the exercise 
of such powers.14 In this aspect of the case the opinion furnishes an 
interesting contribution to the field of constitutional law.

The constitutionality of the Joint Resolution of June 5, 1933, in so 
far as it applied to obligations of the United States was presented 
to the Court in Perry v. United States 15 but it cannot be said, without 
fear of contradiction, that the question was resolved. However the 
decision of the Court admits of no dispute. An unequivocal “No” was 
the response of the majority to the following question certified by the 
Court of Claims:

“Is the claimant, being the holder and owner of a Fourth Liberty Loan 41% 
bond of the United States, of the principal amount of $10,000, issued in 1918, which 
was payable on and after April 15, 1934, and which bond contained a clause that

13 Virtually every court of last resort which in recent years has construed gold 
clause contracts has regarded them as intended to assure payment of the value of 
gold and not of gold coin itself. Feist v. Societe Intercommunale Beige d’Elec- 
tricite [1934] A. C. 161, 172, 173; Rex v. International Trustee for the Protection 
of Bondholders Aktiengesellschaft, 156 L. T. 352 (H. L. 1937); Case of Serbian 
Loans, P. C. I. J., Ser. A, No. 20/21, pp. 32-41 (1929).

14 “The devaluation of the dollar placed the domestic economy upon a new basis. 
In the currency as thus provided, States and municipalities must receive their 
taxes; railroads, their rates and fares; public utilities, their charges for services. 
The income out of which they must meet their obligations is determined by the
new standard............ It is also common knowledge that a similar situation exists
with respect to numerous industrial corporations that have issued their ‘gold 
bonds’ and must now receive payments for their products in the existing currency. 
It requires no acute analysis or profound economic inquiry to disclose the disloca
tion of the domestic economy which would be caused by such a disparity of condi
tions in which, it is insisted, those debtors under gold clauses should be required to 
pay one dollar and sixty-nine cents in currency while respectively receiving their 
taxes, rates, charges and prices on the basis of one dollar of that currency.” 
Norman v. B. & O. R. R., 294 U. S. 240, 315 (1935).

15 294 U. S. 330 (1935).
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the principal is ‘payable in United States gold coin of the present standard of 
value,’ entitled to receive from the United States an amount in legal tender cur
rency in excess of the face amount of the bond?”

The unquestioned doctrine that contracts of the Government are 
on an equal footing with contracts between private parties, and that 
the United States as a contractor is entitled to all the defenses availa
ble to private contractors 16 might well have been the short answer 
to the problem before the Court in the Perry case. Indeed Mr. Justice 
Stone in his separate opinion in this case, and more recently in the 
Smyth case, so stated, and expressly held that the Joint Resolution in 
its application to all obligations “was a constitutional exercise of the 
power to regulate the value of money.” The Chief Justice however,17 
although he recognized that “when the United States with constitu
tional authority makes contracts, it has rights and incurs responsi
bilities similar to those of individuals”, and although he concluded that 
the bondholder was not entitled to recover any sum in excess of the 
face amount of his Liberty Bond, nevertheless is found to say that 
“the Joint Resolution of June 5, 1933, in so far as it attempted to 
override the obligation created by the bond in suit, went beyond the 
Congressional power”. The Chief Justice’s opinion does not lend itself 
to paraphrasing. We are told:

“There is a clear distinction between the power of the Congress to control or 
interdict the contracts of private parties when they interfere with the exercise 
of its constitutional authority, and the power of the Congress to alter or repudiate 
the substance of its own engagements when it has borrowed money under the 
authority which the Constitution confers.............

“The powers conferred upon the Congress are harmonious. The Constitution 
gives to the Congress the power to borrow money on the credit of the United States,
. . . . The binding quality of the promise of the United States is of the essence of 
the credit which is so pledged. Having this power to authorize the issue of definite 
obligations for the payment of money borrowed, the Congress has not been vested 
with authority to alter or destroy those obligations.” 18

Recovery, however, is denied and the morals championed by the 
earlier part of the opinion clash with and succumb to the essential 
morals of the ultimate decision. Under a sub-heading entitled “The

16 Horowitz v. United States, 267 U. S. 458 (1925); Deming’s Case, 1 Ct. Cl. 190 
(1865); Jones’ and Brown’s Case, 1 Ct. Cl. 383 (1865); Wilson’s Case, 11 Ct. Cl. 
513 (1875); Harmon v. United States, 23 Ct. Cl. 132 (1888); Cf. United States v. 
Warren Transp. Co., 7 F. (2d) 161, 163 (D. Mass. 1925).

17 The Chief Justice was joined by Justices Brandeis, Roberts and Cardozo. It 
should be noted that as an opinion on behalf of only four Justices it may not prop
erly be called an opinion of the Court. See Alaska v. Troy, 258 U. S. 101, 111 
(1922); Hertz v. Woodman, 218 U. S. 205, 213, 214 (1910); United States v. 
Celeste Macarty et al., Archives, December Term 1851, p. 199. Mr. Justice Stone 
wrote a separate concurring opinion. Justices McReynolds, Van Devanter, Suther
land and Butler dissented.

18 Perry v. United States, 294 U. S. 330, 350 et seq. (1935).
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question of damages” the Chief Justice concludes that “In the view 
that the facts alleged by the petition fail to show a cause of action 
for actual damages, the first question submitted by the Court of Claims 
is answered in the negative.” The finding of no “damages” is appar
ently predicated first upon the acceptance of a construction of the gold 
clause narrower than that discussed in the Norman case, and secondly, 
upon the recognition that all of the other monetary legislation of the 
Congress was constitutional.

The bondholder’s demand for gold coin or its equivalent in currency, 
the Chief Justice says, “cannot mean more than the amount of money 
which the promised gold coin would be worth to the bondholder for 
the purpose for which it could legally be used.” That the gold clause 
in the Liberty Bond contemplated the payment of an amount in cur
rency to be determined mathematically by considering the change in 
the statutory gold content of the dollar is not admitted. Viewing then 
the question of what amount of currency the gold coin was worth, 
it is found that no “damage” is present because the Congress, by the 
lawful exercise of its powers to regulate the currency had limited the 
plaintiff to the domestic market, and, in this restricted market operat
ing under a single monetary system, had made it impossible for him 
to enjoy any premium benefits from payment in gold coin.

The conclusion that no recovery was permissible irrespective of the 
validity or invalidity of the Joint Resolution of June 5, 1933, thereby 
relegated to dictum the opinion’s previous discussion of that Resolu
tion’s constitutionality.

In the wake of the Perry decision came an avalanche of new suits.19 
The first group of these to reach the Supreme Court was the recently 
determined group of “coupon cases”.

In these cases the plaintiffs were the holders of Liberty Bonds which, 
in addition to the clause stating that they were payable “in United 
States gold coin of the present standard of value”, also embodied the 
following redemption provision:

“All or any of the bonds of the series of which this is one may be redeemed and 
paid at the pleasure of the United States on or after June 15, 1932 . . . .  at the 
face value thereof . . . .  on notice published at least three months prior to the
redemption date............ From the date of redemption designated in any such notice
interest on the bonds called for redemption shall cease and all coupons thereon 
maturing after said date shall be void.” 20

Over fifty suits in the Court of Claims and in various district courts were 
instituted before the close of the year 1935. Judgments ranging from $1.07 to well 
over $4,000,000 were sought. In some the plaintiffs were citizens of Switzerland 
seeking to show “damages” by virtue of their foreign status. See Annual Report 
of The Attorney General, June 30, 1936, pp. 80-82, and Joint Resolution of August 
27, 1935, 49 Stat. 938.

20 This quotation is merely typical. Variations in form occurred in different 
issues of Liberty Bonds. See Treasury Department Circular No. 300, July 31, 1923.
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The bonds in controversy, during 1933 and 1935 had been the sub
ject of notices of call for redemption in which the Secretary of the 
Treasury had stated that said bonds “are hereby called for redemp
tion” on certain designated dates in the future. The bondholders per
mitted an interest period to elapse after the designated redemption 
dates and then presented their bonds at the Treasury and demanded 
payment of the principal in gold coin of the former standard of 
weight and fineness.21 These demands being refused, they then de
manded payment, in legal tender currency, of the interest coupons for 
the interest period subsequent to the dates of redemption designated. 
The Treasury refused payment on the ground that the bonds had been 
called for previous redemption. Thereafter suits were instituted to 
recover upon such interest coupons.22

The bondholders contended that the bonds were continuing obliga
tions of the Government until the ultimate maturity date because the 
notices of call, in their failure to offer to redeem in gold coin, were 
void from their inception, or because, upon the redemption date the 
Government was not prepared to redeem them “in accordance with 
their terms”.

The Supreme Court of the United States on December 13, 1937 23 
in a 6 to 3 decision rejected the claims of the bondholders and held 
that the interest obligation of the United States on called bonds had 
terminated at the designated redemption dates. Mr. Justice Cardozo, 
with whom the Chief Justice and Justices Brandeis, Roberts and Black 
concurred 24 pointed out that the notices of call for redemption were 
on their face regular, and that under the terms of the bond interest 
was to cease “from the date of redemption designated.” If upon the 
accelerated maturity date the obligation was not satisfied then the 
remedy was to be found in a suit to recover upon that obligation. Nor 
did resort to exterior facts, to the monetary program of the Congress

21 The plaintiff in the case of United States v. Machen, 58 Sup. Ct. 248 (1937) 
made no formal presentations or demands. It was stipulated that demands for 
payment of the principal in gold coin, or for payment of the interest coupon subse
quent to the redemption date in legal tender currency, would have been refused.

22 It is interesting to note that in The Dixie Terminal Co. v. United States, 58 
Sup. Ct. 248 (1937), the bond in controversy was purchased by the plaintiff on 
March 9, 1935, “in order to acquire a bond on which this suit could be brought”. 
The demands for payment were made on March 11, 1935, and suit instituted the 
same day.

23 Smyth v. United States, 58 Sup. Ct. 248 (1938).
24 Mr. Justice Black concurred in the reasoning of this opinion but further 

qualified his position in a separate memorandum stating “. . . . I find it unneces
sary and therefore inappropriate to express any opinion as to the validity of the 
Joint Resolution of 1933 . . . .”. Justices McReynolds, Sutherland and Butler dis
sented apparently upon the ground that the Government “has never given notice 
of purpose to pay the obligation according to its terms” and that it thereby failed 
to comply with a condition precedent.
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at the time of the call, alter this conclusion. The notices of call for 
redemption operated to create, and were intended to create, the same 
right to payment assured by the bonds themselves. “What the bond
holders were told was neither more nor less than this, that at the ac
celerated maturity they would be entitled to payment in such form
and in such measure as would discharge the obligation............ The sum
total of existing law—Constitution and statutes and even controlling 
decisions, if there were any—would say how much was due.” Ter
mination of the obligation to pay interest was not conditioned upon 
actual performance of the principal obligation. Assuming that such 
performance had not been tendered, (and this question was carefully 
avoided), it mattered not, for “at the designated date the accelerated 
maturity was already an accomplished fact”, and the bondholders 
had whatever remedies were afforded the holders of matured bonds.

The finely spun dialetics of Mr. Justice Cardozo did not receive 
the support of Mr. Justice Stone who, concurring in the result, wrote 
a separate opinion. In his view “payment to the bondholder of the 
currency equivalent of the stipulated gold value” as provided for in 
the bond was essential to the cessation of the interest obligation unless 
such provision for “gold value” payment had been constitutionally 
modified by the Joint Resolution of June 5, 1933. In a characteristi
cally concise and vigorous opinion he reaffirmed his previous position 
and concluded that the Joint Resolution was a constitutional enact
ment. Thus he said:

“Without elaborating the point, it is enough for present purposes to say that the 
undertaking of the United States to pay its obligations in gold, if binding, operates 
to thwart the exercise of the constitutional power in the same manner and to the 
same degree pro tanto as do bonds issued by private individuals, Norman v. B. & 0.
R. Co., supra, at page 311 et seq.............except in so far as the Government
resorts to its sovereign immunity from suit.............

The very fact of the existence of such immunity, which admits of the creation 
of only such government obligations as are enforceable at the will of the sovereign, 
is persuasive that the power to borrow money ‘on the credit’ of the United States 
cannot be taken to be a limitation of the power to regulate the value of money.
. . . .  No reason of public policy or principle of construction of the instrument 
itself has ever been suggested, so far as I am aware, which would explain why the 
power to regulate the currency, which is not restricted by the Fifth Amendment 
in the case of any obligation, is controlled, in the case of government bonds, by the 
borrowing clause which imposes no obligation which the Government is not free 
to discard at any time through its immunity from suit. I cannot say that the bor
rowing clause which is without force to compel the sovereign to pay nevertheless 
renders the government powerless to exercise the specifically granted authority to 
regulate the value of money with which payment is to be made.” 26

The majority of the Court having placed its decision upon contrac
tual grounds, put aside, as unnecessary, all inquiries “as to the mean- 25

25 Smyth v. United States, 58 Sup. Ct. 248, 256 (1938).
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ing or effect of the opinion” of the Chief Justice in the Perry case. 
An accepted principle of judicial restraint justified that course of 
action. However, one has the impulse to regret the fact that the Court 
did not grasp the opportunity to exorcise and be rid of a dictum of 
unconstitutionality, a dictum which, it may be said, was voiced when 
this principle of judicial restraint was not invoked. But in any event 
it is comforting to note that the Court treated the question of the con
stitutionality of the Joint Resolution of June 5, 1933, as applied to 
Government obligations, as though it had never been answered. If 
hereafter the occasion should arise, the way is paved to deny the 
dictum in the Perry case, and to affirm the constitutionality of the 
Joint Resolution in all its aspects.

Edward F irst.



THE FEDERAL COURTS AND THE NATIONAL LABOR
RELATIONS ACT

N APRIL 12, 1937, the Supreme Court decided that the National
Labor Relations A ct1 constituted a valid exercise of the federal 

power to regulate interstate commerce, and that, in five particular 
instances, the Act had been properly applied.2 The decision in the 
Jones and Laughlin case,3 settled the basic questions concerning the 
constitutionality of the statute. As a result, the cases now on the cal
endar of the Supreme Court,4 and those which apparently will be 
appealed in the immediate future,5 tend to present questions of the 
limits to be placed on the exercise of powers and jurisdiction of the 
National Labor Relations Board.

The first decisions supplementing that rendered in the Jones and 
Laughlin case dealt with the power of the Board to determine, in the 
first instance, its jurisdiction, and the authority of the district courts 
to prevent such action by injunctive process. In the Bethlehem Ship
building case,6 a regional director of the Board had been enjoined from 
prosecuting an investigation and hearings against an employer 
charged with violation of the statute.7 The Supreme Court held that 
the trial court lacked the authority to issue a temporary injunction in 
such an instance.

This conclusion was based, in part, upon the holding in the Jones and 
Laughlin case that the procedural provisions of the National Labor 
Relations Act afforded adequate relief to respondents and thus con
formed to the requirements of due process of law. The court also 
called attention to the fact that the statute gave to the Board and to the 
circuit courts of appeal exclusive jurisdiction over matters pertain

1 49 Stat. 449, 29 U. S. C. 151-166 (Supp. 1936).
2 National Labor Relations Board v. Jones and Laughlin Steel Corp., 301 U. S. 1 

(1937); N. L. R. B. v. Friedman-Harry Marks Clothing Co., Inc., 301 U. S. 58 
(1937); N. L. R. B. v. Fruehauf Trailer Co., 301 U. S. 49 (1937); Associated 
Press v. N. L. R. B., 301 U. S. 103 (1937); Washington, Virginia and Maryland 
Coach Co. v. N. L. R. B., 301 U. S. 143 (1937).

3 301 U. S. 1 (1937).
4 Santa Cruz Fruit Packing Co. v. N. L. R. B., No. 536, October Term, 1938; 

N. L. R. B. v. Mackay Radio and Telegraph Co., No. 706, October Term, 1938.
5 Carlisle Lumber Co. v. National Labor Relations Board; Remington Rand, 

Inc. v. National Labor Relations Board.
6 Myers v. Bethlehem Shipbuilding Corp., Ltd., 58 Sup. Ct. 459 (1938). Details 

concerning the grounds of the action and the course of judicial procedure will be 
found in (1938) 26 Georgetown Law J ournal 427.

7 Bethelem Shipbuilding Corp., Ltd. v. Myers, 15 F. Supp. 915 (D. Mass. 1936).
740
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ing to acts proscribed therein. It was declared that this valid grant of 
authority would be rendered nugatory should a district court be em
powered to hear arguments concerning and to determine originally 
the Board’s jurisdiction. Furthermore, it would result in a resort to 
judicial relief before the prescribed administrative remedy had been 
exhausted, in contravention of well established principles of adminis
trative law.8

In reviewing the action of the circuit court of appeals which sus
tained the issuance of the temporary injunction,9 Mr. Justice Brandeis 
declared that the appellate court “should have reversed the decrees 
for a preliminary injunction. It is true that ordinarily the decree of 
a District Court granting or denying a preliminary injunction will 
not be disturbed on appeal. But that rule of practice has no applica
tion where, as here, there was an insuperable objection to the main
tenance of the suit in point of jurisdiction and where it clearly appears 
that the decree was the result of an improvident exercise of judicial 
discretion.”

The above case was consolidated with one in which the officers of 
the “Plan of Representation of Employees in Plants of the Bethlehem 
Shipbuilding Corp., Ltd.” had likewise obtained an injunction against 
the regional director.10 The court reviewed the following allegations 
advanced by the respondent in the latter case: (1) that the employees 
are satisfied with their existing contracts of employment and desire 
to retain the existing plan without change; (2) that the holding of the 
proposed hearing will discredit the plan and destroy its usefulness to 
the employees; (3) that they will be deprived of their right to nego
tiate by the method of their choice, the value of which has been proved 
by years of operation; (4) that alteration of the plan will cause dis
satisfaction among the employees; (5) that operation of plant will be 
disrupted by labor disturbance; (6) that employment will be inter
rupted; and (7) that the damage to the employees will be irreparable. 
The court held that these claims furnished no reason for enjoining the 
Board from exercising the initial jurisdiction conferred upon it by 
Congress.

The Newport News Shipbuilding case 11 was complementary to the 
Bethlehem Shipbuilding case. Here, the Supreme Court was asked to 
review the refusal of a district court to issue a temporary injunction

8 Federal Trade Commission v. Claire Furnace Co., 274 U. S. 160 (1927). For 
further reference see cases cited in opinion of principal case.

9 Myers v. Bethlehem Shipbuilding Corp., Ltd., 88 F. (2d) 154 (C. C. A. 1st, 
1937).

10 Myers v. MacKenzie, 58 Sup. Ct. 459 (1938).
11 Newport News Shipbuilding Co. v. Schauffler, 58 Sup. Ct. 466 (1938). For 

details concerning the grounds of this action and the course of judicial procedure 
see (1938) 26 Georgetown Law J ournal 427, 429 et seq.
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against a regional director of the Board,12 which action was sustained 
by the circuit court of appeals.13 In affirming the decisions below, the 
court adverted to its decision in Myers v. Bethlehem Shipbuilding 
Corp., Ltd., decided on the same day. It then proceeded to consider 
points not raised in the case previously reviewed.

The appellant claimed that the case was heard on the motion of the 
Board to dismiss the company’s bill, which contained allegations that 
the employer was not engaged in interstate commerce and that, accord
ingly, the defendant below, by its pleadings, had admitted the truth 
of these allegations. The court declared, however, that whether or not 
the company was engaged in interstate commerce was a conclusion of 
law, and that the motion to dismiss involved merely an admission that 
the facts presented were true but did not constitute adequate grounds 
for issuance of an injunction. The Supreme Court further declared 
that there was no basis in the statute for the appellant’s contention 
that the Board might make preliminary investigations but was not 
empowered to prosecute public hearings if the employer were able to 
establish, before a district court, that it was not engaged in interstate 
commerce. In conclusion, the court ruled that the cause was not moot, 
even though hearings had been held by a trial examiner, since the 
entire procedure before the Board had not yet been completed.

The decisions in these two cases have, apparently, definitely estab
lished the authority of the Board to determine exclusively, in the first 
instance, its jurisdiction. The Jones and Laughlin decision established 
the validity of the entire procedure prescribed by the Act. The Beth
lehem and Newport News cases have now determined that this pro
cedure may not be retarded by recourse to injunctive orders issued by 
a district court. The only ways in which an employer may challenge 
the claim of the National Labor Relations Board to jurisdiction are 
by petitioning the circuit court of appeals to review and to set aside 
the Board’s order or by opposing the motion of the Board for enforce
ment of its order.

The most recent decisions of the Supreme Court have dealt with the 
power of the Board to give effect to the policy declared by Congress in 
the Act,14 by ordering withdrawal of all recognition of a company- 
dominated union and the posting of notices advising its employees of 
its action. In National Labor Relations Board v. Pennsylvania Grey
hound Lines, Inc.,15 the court traced the legislative history of the

12 Newport News Shipbuilding Co. v. Schauffler (not reported, 1937).
13 Newport News Shipbuilding Co v. Schauffler, 91 F. (2d) 730 (C. C. A. 4th, 

1937).
«  49 Stat. 449, 29 U. S. C. 151 (Supp. 1936).
15 5 U. S. L. Week 738 (1938). The case came to the Court on certiorari follow

ing a decree of the circuit court of appeals to enforce the Board’s order, 1 NLRB
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National Labor Relations Act and found that committee reports in 
both houses of Congress indicated that it was intended that the Board 
should have the power which had been contested by the respondent and 
denied by the court below. The decision in Texas and New Orleans 
Railroad Company v. Brotherhood of Railway arid Steamship Clerks 16 
was also cited as an instance in which a similar requirement had been 
upheld. Accordingly, it was held: “It is plain that the challenged pro
visions of the present order are of a kind contemplated by Congress in 
the enactment of § 10 (c) and are within its terms.”

The court then reviewed the history of the Employees Association of 
the Pennsylvania Greyhound Lines and concluded that evidence sup
ported the finding that that organization was under the control of the 
employer. It declared: “ In view of all the circumstances the Board 
could have thought that continued recognition of the Association 
would serve as a means of thwarting the policy of collective bargain
ing by enabling the employer to induce adherence of employees to the 
Association in the mistaken belief that it was truly representative and 
afforded an agency for collective bargaining and thus to prevent self
organization. The inferences to be drawn were for the Board and not 
the courts. There was ample basis for its conclusion that withdrawal 
of recognition of the Association by respondents, accompanied by suit
able publicity, was an appropriate way to give effect to the policy of 
the Act.”

The court further found that the Association was not entitled to 
notice and hearing because the order was directed against the com
pany and was based upon the violation of the National Labor Relations 
Act by the employer. Finally, the court dismissed the contention of the 
respondent that the case was moot because an independent collective 
bargaining agent had been certified after the order in question had 
been issued. In the opinion of the court, a lawful order does not 
become moot because obeyed or because the necessity of such an order 
has been lessened.

In National Labor Relations Board v. Pacific Greyhound Lines, 
Inc.,17 the court reaffirmed its ruling in the Pennsylvania Greyhound 
case so far as it concerned the power of the Board to order disestab
lishment of a union which had been found to be dominated by an 
employer. The sole issue in this case, therefore, was whether the 
administrative agency had based its order on facts sufficient to war-
1, except for provisions concerning disestablishment of the company union and the 
posting of notices to that effect. 91 F. (2d) 178 (C. C. A. 3rd, 1937).

16 281 U. S. 548 (1930).
17 5 U. S. L. W eek  740 (1938). The case came to the Court on certiorari follow

ing issuance of a decree enforcing the order of the Board, 2 NLRB 431, with the 
exception of provisions requiring disestablishment of the company union and the 
posting of notice of such action. 91 F. (2d) 458 (C. C. A. 9th, 1937).
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rant a conclusion that such action was required to carry out the policy 
declared by the A ct18 and to support such a requirement. Following 
an examination of the record, it was found that the evidence was ade
quate to support both the conclusion and the order.

These decisions establish the validity of an order of specific affirma
tive action to be taken, which is not expressly authorized in the statute. 
They therefore furnish support for a conclusion that the Board may 
require any affirmative action which, while not specifically mentioned 
in the Act, will effectuate the policies therein set forth, provided that 
the need for such an order is supported by evidence and that the 
remedy prescribed bears a reasonable relation to the violation charged 
and the purpose sought to be accomplished.

On February 14, 1938, an important decision was handed down by 
the Circuit Court of Appeals for the Second Circuit in the much pub
licized Remington Rand case.19 Charges against the employer were 
filed with the N. L. R. B. by the Remington Rand Joint Protective 
Board of the District Council Office Equipment Workers. Investiga
tion and hearings, following issuance of a complaint, led the Board to 
the conclusion that the respondent had violated Section 8, subsections 
1, 2, 3, and 5 of the Act.20 As a consequence, the administrative agency 
ordered the employer to cease and desist from actions violative of the 
provisions of the statute. It further required that certain affirmative 
actions be taken, in an effort to reestablish the status quo which had 
obtained before the company engaged in the acts which contravened 
the law.21 The failure of the respondent to comply with the Board’s 
order resulted in an application by the latter to the circuit court of 
appeals for a mandate enforcing its decree.22

In its opinion, the court reviewed the facts in the case which it 
deemed essential to its determination and then proceeded to consider, 
point by point, the items in the Board’s order.23 It held that, since the

«  49 Stat. 449, 29 U. S. C. 151 (Supp. 1936).
19 National Labor Relations Board v. Remington Rand, Inc., — F. (2d) — 

(C. C. A. 2d, 1938).
49 Stat. 449, 29 U. S. C. 158 (1), (2), (3) and (5) (Supp. 1936).

21 2 NLRB 626.
22 A petition for an injunction had previously been denied. Remington-Rand, 

Inc. v. Lind, 16 F. Supp. 666 (W. D. N. Y. 1936). This action was sustained by the 
circuit court of appeals.

23 The provisions of the order were:
“On the basis of the findings of fact and the conclusions of law, and pur

suant to Section 10, subdivision (c) of the National Labor Relations Act, the 
National Labor Relations Board hereby orders that the respondent, Remington 
Rand, Inc., and its officers and agents, shall:

1. Cease and desist:
(a) From in any manner interfering with, restraining or coercing its 

employees in the exercise of their rights to self-organization, to form,
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discriminatory discharges of which the respondent had been found 
guilty discouraged membership in a labor organization and interfered 
with the employees in the exercise of the right to form labor organiza
tions, the cease and desist orders contained in 1 (a) and 1 (c) were 
valid. In regard to 1 (b), the court felt some doubts concerning the 
sufficiency of the evidence presented by the Board, and held itself not

join or assist labor organizations, to bargain collectively through repre
sentatives of their own choosing, and to engage in concerted activities 
for the purposes of collective bargaining and other mutual aid or 
protection;

(b) From dominating or interfering with the formation or administra
tion of any labor organization of its employees or contributing financial 
or other support thereto;

(c) From discouraging membership in any of the labor organizations 
affiliated with the Remington Rand Joint Protective Board of the Dis
trict Council Office Equipment Workers, or any other labor organiza
tion of its employees, by discharging and refusing to reinstate employees, 
or otherwise discriminating in regard to hire or tenure of employment or 
any form or condition of employment, or by threats of such discrimination;

(d) From refusing to bargain collectively with the Remington Rand 
Joint Protective Board of the District Council Office Equipment Workers 
as the exclusive representative of the production and maintenance em
ployees of the respondent employed at its Ilion, N. Y., Tonawanda, N. Y., 
North Tonawanda, N. Y., Syracuse, N. Y., Elmira, N. Y., Middletown, 
Conn., Marietta, Ohio, plants and at its former Norwood, Ohio, plant.

2. Take the following affirmative action which the Board finds will effec
tuate the policies of the Act:

(a) Withdraw all recognition from the Ilion Remington Rand Em
ployees’ Association and the Middletown Remington Rand Employees’ As
sociation as representatives of its employees at its Ilion and Middletown 
plants, respectively, for the purpose of dealing with respondent con
cerning grievances, labor disputes, wages, rates of pay, hours of employ
ment, or conditions of work; and completely disestablish those Associa
tions as such representatives;

(b) Offer to [here the Board lists the names of thirty employees], and 
each of them, immediate and full reinstatement, respectively, to their 
former positions, without prejudice to their seniority or other rights and 
privileges previously enjoyed;

(c) Make whole the persons named in Paragraph 2 (b) above, and each 
of them, for any losses of pay they have suffered by reason of their dis
charge, by payment to them, respectively, of a sum of money equal to 
that which each of them would normally have earned as wages during the 
period, in the case of Group A [five employees] from the date of discharge 
to the date of such offer of reinstatement, and in the case of Group B 
[the remaining twenty-five] from the date operations in their depart
ments began after the plants had reopened to the date of such offer of 
reinstatement, and in addition in the case of [one employee] from May 21 
to May 26, 1936, computed at the weekly wage earned by each on May 26, 
1936, less the amounts, if any, which each earned during such period;

(d) Offer reinstatement to all persons who were production and main
tenance employees in its Ilion, N. Y., Tonawanda, N. Y., North Tona-
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satisfied with proof relative to the participation of the respondent in 
the formation of the company union at the Ilion, N. Y. plant. How
ever, the evidence concerning such participation in a similar activity at 
the Middletown, Conn, plant was deemed sufficient to support the 
entire section of the order.

In its consideration of 1 (d) the court found no fault in the proof 
that the company had violated Section 8, subsection 5 24 of the Act, yet 
was unwilling to decree, unconditionally, that the employer negotiate 
with the complaining union. It was pointed out that nearly two years 
had passed since the Joint Protective Board had been recognized as 
the representative of the majority of the employees in the plants con
cerned and that it might not, at present, occupy a similar position. 
The court, therefore, declared that while it would order enforcement of 
section 1 (d) in its original form, it was to be understood that should 
the respondent not treat with the Joint Protective Board, on the 
ground (raised in good faith) that the organization is not qualified to 
be the collective bargaining agent of the employees, the N. L. R. B. 
should determine the question by procedure under Section 9 (c)25 of 
the Act.

The court, in its discussion of 2 (a), declared that recognition of 
the Joint Protective Board necessarily involved withdrawal of recog
nition of the Ilion and Middletown company unions, and to that extent

wanda, N. Y., Syracuse, N. Y., Middletown, Conn., Marietta, Ohio, plants 
and in its former Norwood, Ohio plant, on May 26, 1936, who have not 
since received regular and substantially equivalent employment elsewhere. 
The detailed execution of this Paragraph of the Order shall be in accor
dance with the conditions prescribed in the section of the Decision entitled 
“The Remedy” [this provided that the moving expenses of those who had 
to change their residences be paid by the respondent];

(e) Upon request, bargain collectively with the Remington Rand Joint 
Protective Board of the District Council Office Equipment Workers as 
the exclusive representative of the production and maintenance em
ployees in its Ilion, N. Y., Tonawanda, N. Y., North Tonawanda, N. Y., 
Syracuse, N. Y., Elmira, N. Y., Middletown, Conn., and Marietta, Ohio, 
plants and its former Norwood, Ohio plant, with respect to rates of pay, 
wages, hours of employment, and other conditions of employment;

(f) Post notices in conspicuous places throughout its [existing] plants 
stating (1) that the respondent will cease and desist as provided above, 
(2) that such notices will remain posted for a period of at least thirty con
secutive days from the date of posting, and (3) in the case of the Ilion, 
N. Y. and Middletown, Conn., plants that the Ilion Remington Rand Em
ployees’ Association and the Middletown Remington Rand Employees’ As
sociation are so disestablished, respectively, and that respondent will re
frain from any recognition thereof.

3. The allegations in the complaint relating to the discharges of [four em
ployees] and of the Norwood, Ohio, employees are hereby dismissed.”

24 49 Stat. 449, 29 U. S. C. 158 (8) (Supp. 1936).
2» Ibid.., 29 U. S. C. 159 (c) (Supp. 1936).
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justified inclusion of that order. It declined to include the provision 
for notice of disestablishment on the grounds that it was superfluous 
and that, “upon the minds of laymen the addendum is quite likely to 
impress an unfair stigma on these unions.” The court, in addition, 
expressed the opinion that the Supreme Court, in the Texas and New 
Orleans case,28 did not, in this respect, rule upon the propriety of the 
order therein considered.26 27

The order under 2 (b) and 2 (c), providing for reinstatement with 
back pay of those discriminatorily discharged, and the facts support
ing it, were reviewed in considerable detail. Of the thirty persons 
designated by the petitioner, twenty-eight were accepted by the court 
as entitled to such indemnification. The two remaining employees 
were ordered reinstated, but without back pay.

In view of the specific inclusion in Section 10 (c)28 of the provision 
for reinstatement, the court felt obliged to order compliance with 
2 (d). It was of the opinion that while discharge of persons hired 
to replace strikers might be harsh treatment of the former, “as 
between those who have used a lawful weapon and those whose pro
tection will limit its use, the second must yield . . . .” The con
clusive point, the court felt, was that the refusal of the respondent 
to negotiate was at least one cause of the strike during which the 
replacements were made and that the refusal to negotiate constituted 
a tort. Consequently, the employer, as a tortfeasor, might be required 
to “disentangle the consequences for which it was chargeable from 
those from which it was immune.”

The provision in 2 (d) requiring the respondent to reinstate at the 
Elmira, N. Y. plant employees discharged from plants which were 
partially or entirely closed was approved on the ground that in all 
probability this would have occurred had there been no strike. How
ever, the court held that, as applied to those to be reinstated at Elmira, 
the order to pay moving expenses incurred by the workers constituted 
a punitive measure and might not be employed, since the powers 
granted to the N. L. R. B. are remedial in character. Paragraphs 
2 (e) and 2 (f) were approved, subject to modifications which were 
made in other sections by the court.

26 281 U. S. 548 (1930).
27 It will be noted that in National Labor Relations Board v. Pennsylvania Grey

hound Lines, Inc., 5 U. S. L. W eek 738 (1938), the Supreme Court cited its deci
sion in the Texas and New Orleans case as a precedent. In view of the fact that 
the Supreme Court decision was rendered subsequent to that in the case under 
discussion, but prior to the issuance of an order by the circuit court of appeals, 
it is to be expected that the Board will request the latter tribunal to amend its 
order to conform to the ruling in the Pennsylvania Greyhound case concerning 
publication of disestablishment.

2* 49 Stat. 449, 29 U. S. C. 160 (c) (Supp. 1936).
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In its conclusion, the court dealt with general objections of the 
respondent to the entire proceeding and held that the past delin
quencies of the union did not absolve the employer from negotiating 
with it, where the former, in good faith, offered to deal in a contro
versial matter. The respondent’s contention that it did not receive 
a fair trial was dismissed. The court pointed out that the trial 
examiner did not stop cross-examination too soon; that he properly 
took part in examining witnesses; and that the refusal of a bill of 
particulars was material only in the absence of an adequate oppor
tunity to prepare a case, if the respondent had chosen to present 
one—which it had not.

One point which has been the subject of much current discussion 
was treated in the closing paragraphs of the opinion. This referred 
to the meaning of that part of Section 10 (e)29 which provides: “The 
findings of the Board as to the facts, if supported by evidence, shall 
be conclusive.” It is interesting to note that Learned Hand, J., speak
ing for an unanimous court stated that “that [Section 10 (e) ] does 
not mean that mere rumor will serve to ‘support’ a finding, but 
hearsay may do so, at least if more is not conveniently available, if, 
in the end, the finding is supported by the kind of evidence on which 
responsible persons are accustomed to rely in serious affairs.”

The interest and importance of the Remington Rand case lies in 
the great number and wide variety of acts violative of the statute 
for the prosecution of which the proceedings were instituted and in 
the number and nature of remedies supplied by the Board. With one 
exception, all the remedies have been reviewed by the Supreme Court 
and have been deemed to be proper, at least in the specific instances 
in which they were employed in the cases before the Court. The 
Second Circuit Court of Appeals appears to have recognized the power 
of the Board to order that moving expenses of workers be assessed 
against the employer, but here denied enforcement of such an order 
in part, on the ground, that the particular application of this sanction 
would constitute punishment' rather than reestablishment of the 
status quo.30 At the time of this writing, application to the United 
States Supreme Court for certiorari had not been sought.

Harry B. Merican.

29 I b i d 29 U. S. C. 160 (e) (Supp. 1936).
30 This type of remedy is not frequently employed. It was also applied in the 

Matter of S and K Knee Pants Co., Inc. and Amalgamated Clothing Workers of 
America. 2 NLRB 940.



PRE-INCORPORATION SUBSCRIPTION VERSUS PRESENT 
SUBSCRIPTION TO STOCK

HILE the actual difference between a pre-incorporation sub
scription, or agreement to subscribe, and a present subscription 

to stock has been considered a rather unimportant phase of corpora
tion law by some, time has shown that the results of the distinction 
are of as much practical value to the lawyer as theoretical value to 
the academician 1 although to the former it often presents a simple 
question of damages resulting from the breach of a contract to take 
stock in a corporation to be formed. To the latter, if he likes nice 
distinctions, it is an intriguing subject despite some expert opinion 
which considers the distinction unsound in principal.2

If, however, one expects to find a strong line of distinction between 
the two, he is doomed to disappointment. That the distinction is vague 
and that one and the same type of agreement to take stock may be a 
pre-incorporation subscription in one state and a present subscription 
to stock in another is rather evident at the start.3 4 5 One must appreci
ate the fact that the difference in toto is one primarily of interpreta
tion. To give a brief theoretical distinction one might say, in general, 
that a pre-incorporation subscription is one in which something re
mains to be done to make it a present agreement to stock; if nothing 
remains to be done, it is a subscription contract.

No case has been found in any jurisdiction maintaining that pre
incorporation subscriptions are invalid by their very nature. There 
are two outstanding theories on the subject of subscriptions prior to 
incorporation: *

(1) The agreement operates as a promise to take stock when the
corporation is formed (majority view).6 * 8

(2) The agreement operates as a “continuing offer” to take stock
when the corporation is formed (minority view).6

1 “The general effect of such agreements is not essentially different; the principal 
distinction is found in the nature of the action and the measure of recovery.” 
1 T hompson , Corporations (3d ed. 1927) § 589.

2 For discussion see text, infra, page 754.
3 Compare Shelby County Ry. v. Crow, 137 Mo. App. 461, 119 S. W. 435 (1909); 

Coleman Hotel Co. v. Crawford, 3 S. W. (2d) 1109 (Tex. Comm. App. 1928).
4 For discussion see Stevens, Corporations (1936) § 85.
5 Hudson Real Estate Co. v. Tower, 156 Mass. 82, 30 N. E. 465 (1892); Wright

Bros. v. Merchants’ & Planters’ Packet Co., 104 Miss. 507, 61 So. 550 (1913);
Wallace v. Townsend, 43 Ohio St. 537, 3 N. E. 601 (1885);  Badger Paper Co. v. 
Rose, 95 Wis. 145, 70 N. W. 302 (1897).

8 Coleman Hotel Co. v. Crawford, 3 S. W. (2d) 1109 (Tex. Comm. App. 1928). 
In Nebraska Chicory Co. v. Lednicky, 29 Neb. 587, 113 N. W. 245 (1934), oft-cited 
case supporting “continuing offer” theory, this rule of law was a mere dictum.

749
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In Hudson Real Estate Company v. Tower,1 the leading case for 
the majority or Massachusetts view, Tower, the defendant, agreed 
to subscribe on condition that if the property to be bought was mort
gaged, the subscription would be merely nominal; if not, he would 
subscribe to ten shares ($500). The plaintiff company agreed not to 
mortgage their property; but this was later rescinded and Tower re
voked his subscription. Nothing was done by the other subscribers 
in virtue of Tower’s action. The court held that a subscription of this 
sort becomes a contract when the corporation has been organized and 
in this way the want of a proper contracting party is avoided. Until 
organization the subscription is a mere offer or proposition which may 
be withdrawn, like any other unaccepted offer. There being no contract 
the whole undertaking is inchoate and incomplete; and since there 
is no contract, the party may withdraw.8

The frequently cited case of Thrasher v. Pike County Railroad 9 
should be distinguished here in point of fact although there is here 
a strong dictum cited in the Hudson Real Estate Company case. In 
the Thrasher case the agreement was to purchase stock when the sub
scription book should be open to the public. The books were so opened, 
but there was no delivery of stock. The court in delivering its opinion 
said that the promise does not make him a stockholder, and, as such, 
liable to calls. The company has parted with no stock to him, and can 
only claim as damages, the actual loss sustained by them by his failure, 
or refusal to subscribe, when he was notified the books were opened 
for such purpose. His promise is like any other promise or agree
ment to purchase any specific article of property. This last statement 
by the court seems to have been the precedent for a long line of cases in 
corporation law proceeding on purely contractual bases. Other courts 
have proceeded along the same path of reasoning but have looked 
upon the agreement as a contract to take shares upon condition that 
a corporation is formed.10 * 8 9 10

Only four cases stand distinctly on the theory that an ordinary subscription to 
stock in a proposed corporation is binding ab initio: Johnson v. Wabash & Mt. 
Vernon Plank-Road Co., 16 Ind. 389 (1861).

The Hughes case and Mason case may be disposed of because subscriptions in
volved were made in accordance with statutory regulations regarding formation of 
corporations. This is also the situation in the Johnson case. There was also a 
statute in the Coleman case requiring all stock to be subscribed to before corpora
tions could transact business. However, the case did not turn on this point; and 
it thus seems to be the leading case, if not the best known, supporting the minority 
view of a contract ab initio.

* 156 Mass. 82, 30 N. E. 465 (1892).
8 Thompson v. Page, 1 Mete. 565 (Mass. 1840); Trustees of Phillips Limieux 

Academy v. Daivs, 11 Mass. 113 (1814); Athol Music Hall Co. v. Carey, 116 Mass. 
471 (1875).

9 25 111. 393 (1861).
10 Ibid.
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That all theories rely upon the law of contracts is evident. The view 
of the “continuing offer” theory seems to overlook the fact that in 
the law of contracts there must be not only an offer but also someone 
to whom the offer is made.11 Thus the word “continuing” must mean 
not only that the offer has not been withdrawn, but also that the 
offer has been made the moment the offeree came into existence.12 This 
anomalous situation is helped little by assuming that the offer, made 
when there was a non-existent offeree, was made when the offeree came 
into being by simply designating the offer as “continuing”. The in
troduction of agency does not help the situation as there would then 
be an agent for a non-existent principal; this violates a fundamental 
requisite of agency that where there is an agent, there must also be 
a principal.13

Another view,14 which is slightly more logical, works out a contract 
on the theory that in addition to the express contract there is an im
plied contract not to revoke. Under this view, an acceptance is not 
necessary.15

Where the corporation has been formed and sues on a subscription 
which remains unrevoked, the subscription is binding under either 
theory, and it is of no practical difference which the court relies upon. 
However, the real issue should not be whether either theory can be 
brought into closer harmony with contract rules or not, but whether, 
as a matter of policy subscriptions should be revocable until the cor
poration is formed or not.16

REVOCABILITY

The question of revocability arises rather prominently in the case 
of pre-incorporation subscriptions and present subscriptions to stock, 
marking the very distinction between the two conflicting theories of 
interpretation. Working from this means of distinction we have the 
theory of De Giverville Land Company v. Thompson 17 to the effect

71 1 WlLLISTON AND THOMPSON, CONTRACTS (1936) § 32, 33.
42 Shelby County Ry. v. Crow, 137 Mo. App. 461, 119 S. W. 436 (1909).
13 T iffa n y , Agency (2d ed. 1924) § 71, 78.
14 Minneapolis Threshing Machine Co. v. Davis, 40 Minn. 110, 41 N. W. 1026 

(1889).
15 Ibid.
16 Bryant Pond Steam Mill Co. v. Felt, 82 Me. 234, 32 Atl. 808 (1895). Quoted 

and approved in Collins v. Morgan Grain Co., 16 F. (2d) 253 (C. C. A. 9th, 1926).
1718 Mo. App. 682,176 S. W. 409 (1915); 4 F letcher, Cyclopedia of th e  Law 

of P rivate Corporations (Perm. ed. 1931) § 1427, 1722 concurs with majority, 
but cites minority.

(1929) 7 T ex. L. Rev. 312 criticizes contrary decisions to majority rule in Cole
man Hotel Co. v. Crawford, 3 S. W. (2d) 1109 (Tex. Comm’r App. 1928).

However (1914) 12 Mic h . L. Rev. 497 seems to concur with the minority in re
porting Vermilion Sugar Co. case.
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that the agreement is an irrevocable offer from the time of delivery 
of the instrument. However, the majority opinion is to the contrary 
even in a case where the agreement recites that it is “to and with each 
other”,* 18 * these words being as they are a strong reason for invoking 
the minority rule in the case of such stipulations. What stronger rea
son could there be for holding that such a contract is one between the 
subscribers and as such irrevocable? Nevertheless the courts are 
adamant in this regard to the point of stubborn consistency.

As to the revocability by death of the subscriber it has been held 
in Pratt v. Trustees of the Baptist Society of E lgin19 that a pre-in
corporation subscription is revoked by the death of a party subscriber 
before acted upon. The court in handing down its decision held such 
a subscription is revocable by the act of defendant himself; 20 then 
a fortiori the defendant could not be responsible when the revocation 
proceeded from an act of God. No authorities are cited, but proceed
ing on elementary principles of contract law, as do most courts on 
this phase of corporation law, much to the consternation of the 
authorities, whether rightfully or wrongfully, this is a most logical 
conclusion. This decision in the Pratt case reversed in effect an earlier 
Illinois decision of Tonica and Petersburg Railroad v. McNeely21 
which was a poorly written contrary decision, citing no authorities 
or precedent in any stage of the reasoning, and disregarding the sub
scriber’s death entirely. A still later decision 22 confirms the Pratt 
case by name holding that insanity or any other incapacity on part of 
the subscriber would revoke the offer just as in any other contract.

ACCEPTANCE

The question of acceptance, fundamental in all contract law, can 
arise only under the so-called majority rule; for under the other 
view the subscriber cannot withdraw before the formation of the 
corporation.

Then again, given the majority rule in application to a case, the 
question arises as to whether the right to revoke the “continuing offer”

In Wright Bros. v. Merchants’ & Planters’ Packet Co., 104 Miss. 507, 61 So. 550 
(1913), it was held that a special agreement might have been made to the contrary 
supported by a valuable consideration.

The foregoing majority rule is based on the theory of no existing promisee.
18 Planters’ and Merchants’ Independent Packet Co. v. Webb, 156 Ala. 551, 46 

So. 977 (1908); Bryant Pond Steam-Mill Co. v. Felt, 82 Me. 234, 32 Atl. 888 (1895).
is 93 111. 475 (1879).
20 McClure v. Wilson, 43 111. 356 (1867); Trustees of M. E. Church v. Garvey, 

53 111. 401 (1870); Baptist Educational Society v. Carter, 72 111. 247 (1874).
2i21 111. 71 (1859).
22 Beach v. First Methodist Episcopal Church, 96 111. 177 (1880).
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is revoked ipso facto the moment of incorporation; or whether it re
mains open until there is an actual acceptance by the corporation.

Among those cases following the majority rule there are some dicta 
saying that the subscription is accepted ipso facto;28 others indicate 
actual acceptance after formation is necessary.23 24

In none of these cases did the defenses depend upon lack of accept
ance and consequently the court did not need to decide the precise 
moment the contract was completed.

These cases lead to the conclusion that the law on this point is 
not definitely fixed, but there is nevertheless a conscious division of 
authority. The Pennsylvania cases 25 26 27 lay down a unique rule for the 
Commonwealth to the effect that after the certificate or application for 
charter is filed in the Secretary of State’s office revocation is no longer 
possible. Consequently Pennsylvania does not fall into either theory 
as to revocation or formation of the contract. In this case the gov
ernor may refuse to grant the charter; but if he does, the period of 
corporate existence does not relate back to the time of the application.28 29 
The ludicrous situation is realized to its fullest in this jurisdiction 
where the courts refuse to follow the minority view but readily allow 
a situation where there is not only no actual acceptance but even the 
promisee is still lacking.

Collins v. Morgan Grain Company 27 is the most judicious opinion 
to date on this subject; for here there is a definite recognition (lack
ing in most cases) of the division of authority, on the question of pre
incorporation withdrawal; and that the subscriptions are not binding 
until the corporation is organized and the subscription accepted.

Then the question arises whether, if acceptance is necessary, notice 
must be given to subscriber. Richelieu Hotel Company v. International 
Military Encampment Co.2S holds it is not necessary. Ordinarily the 
acceptance of the offer must be communicated to the offeror, and it is 
difficult to see why in such a late stage of the game ordinary rules 
regarding offer and acceptance are abandoned.

In Bole v. Fulton 29 the agreement to subscribe was revoked before 
incorporation. There was neither tender or demand by either side, 
nor any action by the corporation to enforce agreement. Nevertheless

23 San Joachim Co. v. West, 94 Cal. 399, 29 Pac. 785 (1892).
2* Collins v. Morgan Grain Co., 16 F. (2d) 253 (C. C. A. 9th, 1926); U. S. Pump 

Co. v. Davis, 2 Kan. App. 611, 42 Pac. 590 (1895);  Buffalo & Jamestown Ry. v. 
Gifford, 87 N. Y. 294 (1882).

25 Muncy Traction Engine Co. v. De La Green, 143 Pa. 269, 13 Atl. 747 (1888); 
Auburn Bolt Works v. Shultz, 143 Pa. 256, 22 Atl. 904 (1891); Kramer v. Hamsher, 
63 Pa. Super. 211 (1916).

26 Ibid.
2716 F. (2d) 253 (C. C. A. 9th, 1926).
28 140 111. 248, 29 N. E. 1044 (1890).
29 2 83 Pa. 609, 82 Atl. 947 (1912).
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the corporation brought suit for damages. The court held that there 
was no right of action. If this case were brought in Nebraska, it might 
be well to observe that under the minority rule 30 the court would have 
held the agreement irrevocable and have assessed damages at the 
amount to be paid for the shares. The fact of revocation in this in
stance could have no effect in such a jurisdiction.31

DIVISION OF AUTHORITIES

Fletcher,32 Stevens,33 Ballantine,34 and Thompson 35 indorse the the
ory that an agreement to subscribe is distinguishable from a subscrip
tion, but their distinctions are rather obscure. Morawetz, on the other 
hand, their brilliant predecessor, recognized the importance of the 
distinction but gave it little comment.36 Cook 37 seems to have given 
more time to the subject and reaches, quoting Professor Collin of 
Cornell, these conclusions: “The following propositions are given as 
the substantially harmonious net results of much confusion in case and 
text books. Rambling remarks may be found contrary to each proposi
tion, but very few reported cases have been decided contrary to any 
one of these propositions upon the facts coming within it, and I believe 
every proposition can be sustained in any state or federal court............
“ (b) Such an agreement, not made as a step authorized by statute in the process 

or forming a corporation, is a mere offer to the corporation not yet in 
existence, and is revocable by any subscriber until birth of the corporation, 
which operates as an acceptance of the offer, and thereafter the subscrip
tion, if not previously revoked, is irrevocable and may be enforced by the 
corporation.” (Citing Shelby case).38 . . . .

“ (e) The distinction made between a present subscription and an agreement to 
subscribe to stock of a corporation thereafter to be created is unsound in 
principle, and disappears as mere dicta upon a thorough sifting of cases.”

Going to the note we find th is: “Quoted and approved, McCord v. 
Southwestern, 138 S. W. 226, 227 (Tex. 1913).” Upon reading the

20 Nebraska Chicory Co. v. Lednicky, 29 Neb. 587, 113 N. W. 245 (1934).
31 Ibid.
32 4 F letcher, Cyclopedia of th e  Law of P rivate Corporations (Perm. ed. 

1931) §§ 1427, 1722.
33 Stevens, Corporations (1936) § 85.
34 Ballantine, P rivate Corporations (1927) § 32.
351 T hom pson , Corporations (3d ed. 1927) § 589.
36 “It is important to distinguish between the contract of membership actually 

existing among the shareholders or member of a corporation and a contract to 
become a shareholder at a future time; and the contract to- become a shareholder 
at a future time must again be distinguished from a contract to purchase shares 
which have already been issued.” 1 Morawetz, P rivate Corporations (2d ed. 
1886) § 46.

371 Cook, Corporations (8 th  ed. 1923) § 75.
33 Shelby County Ry v. Crow, 137 Mo. App. 461, 119 S. W. 435 (1909).
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case 39 we find that the court quotes an earlier edition by Cook.40 What 
follows in the court’s quotation is a word for word, comma for comma 
quotation of the law which Mr. Cook in his eighth edition quotes Pro
fessor Collin as saying. However, this is true only as to proposi
tions (a), (b), (c) and (f) ; (d) and (e) are overlooked in the court’s 
quotation in this case and the cited authority of Mr. Collin does not 
quote or subscribe to the proposition that “the distinction is unsound 
in principle and disappears as mere dicta upon a thorough sifting of 
cases.” However, the mere lack of this particular quotation by the 
court is not relied upon for the verity of the converse.

TRUST DEVICE

It was not long before corporation lawyers in states following the 
“continuing offer” theory began to investigate ways and means of 
getting around the law. In West v. Crawford 41 a new device appeared 
on the horizon. In this case there was a pre-incorporation subscrip
tion in a corporation not yet formed. The money and subscriptions 
were to be turned over to trustees for the purpose of purchasing water 
rights. They never were turned over and the court refused to pass 
on the validity of creating an express trust in relation to private prop
erty until the time comes for investment of such money, which ques
tion is not yet presented. There appeared from the decision the chance 
that if the agreement were with a body of trustees then the objection 
that there was no existing promisee was done away with.

Later, when the corporation to be formed in the Crawford case was 
actually formed, the question which the former case refused to adjudi
cate was presented.42 Here the court held that there was no trust 
created. These cases do, however, stand for the proposition that third 
parties can be appointed receivers of the money though they are hos
tile to the trust devise. The Sibley case,43 twenty years later, seems to 
have definitely settled this controversial point; for in this case while 
the corporation was allowed to recover unpaid subscriptions without 
a formal assignment of the contract by the trustees, the court never
theless held that the position of stockholder was not created. Thus 
it can be seen that those enterprising lawyers who hoped at the outset 
to open virgin vistas for the protection of the corporation that is yet 
to be formed are doomed to disappointment.44

39 158 S. W. 266 (Tex. Civ. App. 1913).
401 Cook, Corporations (6th ed. 1908) § 75.
41 80 Cal. 19, 21 Pac. 1123 (1889).
42 San Joachim Land & Water Co. v. West, 94 Cal. 399, 29 Pac. 785 (1892).
43 Horseshoe Pier Amusement Co. v. Sibley, 157 Cal. 442, 108 Pac. 308 (1910).
44 U. S. Grant Hotel Co. v. Kehias, 255 111. App. 101 (1929); Drake Hotel Co. v. 

Crane, 210 Mo. App. 452, 240 S. W. 859 (1922).
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OTHER CONSIDERATIONS 45 *

There are various types of pre-incorporation subscriptions and vari
ous designative terms applied to such agreements. In Bole v. Fulton 48 
it was regarded as a mere contract for purchase and sale. There are 
agreements to “associate ourselves into a corporation and take shares” 
which should, it would seem, create an existing contract among the 
subscribers, but which has been held 47 to be only an offer to the 
corporation to be formed, the court saying that it was not a contract 
capable of being enforced or intended to operate literally as a contract 
to be enforced between each subscriber and each other who may have 
signed previously, or who should sign afterwards.

The question also arises as to whether a corporation may sue on 
notes given in payment of stock before the corporation was formed.48

The right of one who has contracted to subscribe to corporation 
stock to assign such right has been called into question on the theory 
that the corporation has an interest in persons who are to become stock 
holders; but unless by the terms of the charter the corporation has the 
right to refuse to register stock after it has once been issued there is 
no reason why such may not be assigned.49 This opinion is in accor
dance with the better rules of contract law.50

Other considerations such as estoppel can enter a case and result 
in an opinion which is unique: in Dorris v. French 51 the defendant 
subscriber signed the agreement to take shares and subsequently 
signed the certificate of incorporation, the court holding that such 
conduct estopped him to deny liability.52

45 Some authorities like to divide the subject of subscriptions into four classes 
and consider agreements to place shares and underwriting agreements along with 
pre-incorporation subscriptions and present subscriptions. For the distinctions 
between the two see Stevens, Corporations (1936) § 85. For a situation where
an agreement by its own terms styled an “underwriting agreement”, was held 
to be a subscription to stock, see Positype Corp. of America v. Flowers, 36 F. (2d)
617 (C. C. A. 7th, 1930), cert, denied, 281 U. S. 762 (1930).

48 233 Pa. 609, 82 Atl. 947 (1912).
4? See Athol Music Hall Co. v. Carey, 116 Mass. 471, 473 (1875).
48 Leelanau Transit Co. v. Houdek, 239 Mich. 101, 214 N. W. 142 (1927). For 

discussion see (1927) 26 Mic h . L. Rev. 23; (1930) 44 H arv. L. Rev. 126.
49 McGue v. Rommel, 148 Cal. 539, 83 Pac. 1000 (1906); Brigham v. Mead, 10 

Allen 245 (Mass. 1865); Valentime v. Berrien Springs Water-Power Co., 128 
Mich. 280, 87 N. W. 370 (1901). Contra: Coleman v. Spenser, 5 Blackf. 197 (Ind. 
1839); Holyoke v. Millman, 151 Wis. 551, 139 N. W. 392 (1913).

50 Lawrence v. Fox, 20 N. Y. 268 (1859); see 2 W illiston and T hompson , Con
tracts (1936) § 416.

si 4 Hun 292 (N. Y. 1875).
52 Distinguish Dorris v. French, 4 Hun 292 (N. Y. 1875) from Dorris v. Sweeney, 

64 Bark. 636 (N. Y. 1873) where there was no enforceable subscription because 
articles of incorporation were not signed and the purpose of corporation when
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CONCLUSION

From all this discussion the most persisting question seems to be: 
Is there any necessity to determine questions of corporation law by 
the application of the law of contracts? It makes little practical differ
ence which of the theories of pre-incorporation subscriptions is the 
more logical from the standpoint of contract law ; but it is an impor
tant question in the law of corporations whether a subscriber may 
cancel his subscription before incorporation or not. Many factors of 
utility and justice are involved which, while given some weight, are 
generally disregarded in most decisions. If the just and practical rule 
in corporations demands either that there be an implied acceptance 
at the time of incorporation, or a binding contract at the time of the 
formation of agreement, it should make little difference that it is out 
of harmony with contract law.

The law would be greatly clarified if the courts would depart frankly 
from the contractual and agency bases, and develop rules peculiar to 
the law of corporations.53

formed was a fundamental departure from the agreement expressed in sub
scription.

A subscriber is not bound where the objects and purposes set forth in the cer
tificate of incorporation are radically and inconsistently different from those set 
forth in preliminary agreement of subscription. Clarksburg Board of Trade Land 
Co. v. Davis, 77 W. Va. 70, 86 S. E. 929 (1915).

63 There has been slow progress in codifying the law in this regard. The Uni
form Business Corporation Act §§ 5, 6 provides:

§ 5, sub. 2. “Upon the issue of the certificate of incorporation, the corporate 
existence shall begin and, subject to the provisions of Section 6, those persons who 
subscribed for shares prior to the issuance of the certificate of incorporation, or 
their assigns, shall be shareholders in the corporation.”

§ 6. “I. Subscriptions for shares of a corporation to be formed shall be in 
writing. Unless otherwise provided in the writing, the subscription shall be

“ (a) irrevocable for a period of one year from the date of signing except 
as provided in subdivision 2 of this Section;

“ (b) revocable after a period of one year from the date of signing, unless 
prior to such revocation a certificate of incorporation has been issued as pro
vided in Section 5.

“II. Subscription for shares may be revoked at any time by either party upon 
such grounds as exist at law or in equity for the rescission of any contract.

“HI. Upon the issue of the certificate of incorporation, subscriptions for shares 
may be enforced by the corporation according to their terms unless revoked as 
provided in this Section.”

While some general incorporation statutes have provided that those who signed 
the articles automatically became shareholders upon incorporation, it can be seen 
that the Act extends this to persons who did not sign the articles. In such cases the 
liability is statutory not contractual.

The following statutes have adopted the Uniform Act in whole, part, or in sub
stance: Cal. Civ. Code (Deering, 1933) § 322; Idaho Code A n n . (1932) §§ 29-108,
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“Rules derived by a process of logical deduction from pre-established 
conceptions of contract and obligation have broken down before the 
slow and steady and erosive action of utility and justice.” * 54

John H. Rufe.

29-109; III. Rev. Stat. A n n . (Smith-Hurd, 1935) c. 32, § 157.16; La. Gen . Stat. 
A n n . (Dart, 1932) §§ 1084, 1086; Min n . Stat. (Mason, 1927) § 7492.16. Te n n . 
Code A n n . (Williams, 1934) § 3714 provides that after a minimum of one thou
sand dollars has been subscribed to, the subscription is irrevocable.

54 Cardozo, T he  N ature of th e  J udicial P rocess (1928) 99-100.



RELATION BETWEEN PUBLIC OFFICIALS AND 
OCCUPANT OF PREMISES

TO FORMULATE a general rule in regard to the status of public 
officers who enter upon premises in the discharge of their legal 

duties would be difficult. But a review of the decisions suggests some 
important distinctions, in accordance with which the various types of 
officials may be classified into two distinct groups.

The fundamental distinction to be made is whether the officer is an 
invitee or a bare licensee. A person on premises by invitation, express 
or implied, is an invitee, and the owner owes him a duty of reasonable 
care; whereas one who is there merely by permission or toleration is a 
mere licensee, and the owner owes no greater duty than to avoid wilful 
or wanton injury.1 To give a person entering private grounds the 
standing of an invitee, it must appear that his purpose when he entered 
the premises was one of interest or advantage to the owner or occu
pant ; knowledge, consent, or permission even, standing alone, will not 
amount to an invitation.2 An invitation of the owner or occupant of 
premises is implied by law where the person goes on the premises for 
the benefit of the owner or occupant, or in the usual course of business, 
or for the performance of some duty.3 To constitute such an invitee, 
however, there must be some mutuality of interest.4 So where a public 
official is injured while carrying out his legal duty, the case will resolve 
itself into a question of whether he was present as an invitee or a 
licensee.

INVITEE

Officials whose presence upon the premises is in the regular course 
of business, and whose presence is to be expected, are invitees, and the 
owner or occupant owes them the duty of exercising ordinary care, 
according to the case of Cudahy Packing Co. v. McBride.5 This case 
involved a federal meat inspector, who fell from a ladder and was 
injured at the plant of the defendant while engaged in the perform
ance of his official duties. The defense was based chiefly on the conten
tion that the inspector was in the same status as a fireman or police
man, a bare licensee, and that the only duty owed him was to avoid 
wilful or wanton injury. The court expressly repudiated this conten
tion stating that firemen and policemen enter upon premises by au

1 Lange v. St. Johns Lumber Co., 115 Ore. 337, 237 Pac. 696 (1925).
2 Coburn v. Village of Swanton, 94 Vt. 168, 109 Atl. 854 (1920).
3 Crossgrove v. Atlantic Coast Line Ry., 30 Ga. App. 462, 118 S. E. 694 (1923).
4 Elie v. Lewiston Ry., 112 Me. 178, 91 Atl. 786 (1914).
3 92 F. (2d) 737 (C. C. A. 2d, 1937).

7 5 9
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thorization of law only in cases of emergency. While in this case, the 
Meat Inspection Law * 8 prohibits the use in interstate commerce of 
meats and meat food products which are unwholesome or otherwise 
unfit for human consumption; and, for accomplishing these purposes, 
it is further provided 7 that “the Secretary of Agriculture shall cause 
to be made, by inspectors appointed for that purpose, an examination 
and inspection of all meat food products prepared for interstate or 
foreign commerce in any slaughtering, meat-canning, salting, packing, 
rendering, or similar establishment, and for the purposes of any 
examination and inspection said inspectors shall have access at all 
times, by day or night, . . . .  to every part of said establishment.” 
This difference in legal authorization distinguishes an official of this 
character from a fireman or policeman in two ways: a) the presence 
of the inspector is intended to be regular and constant, and not only 
in cases of emergency; b) the presence of the inspector is not only 
for the owner’s benefit, but is an essential element of his business.

In accord with the Cudahy case, the following classes of officers 
have been held to fall within this category of invitees: United States 
revenue officer 8; customs officer 9; railway mail clerk 10; state grain in
spector11; city employee collecting ashes12; city employee reading 
water meter.13

LICENSEE

Public officers entering upon premises only in case of emergency, 
where the owner has no opportunity to prepare for their entrance, 
have been generally held to be bare licensees, entitled only to the duty 
on the part of the owner or occupant that he refrain from the infliction 
of wilful or intentional injury.14 This applies chiefly to firemen 15 and 
policemen,16 though it has been held to apply to a building inspector 
also.17 The rule may seem a hard one, but it was generally recognized 
at common law, and is usually followed today.18 Where there are 
statutes or ordinances requiring safety devices or precautions, such as

« 34 Stat. 674, 1260 (1921), 21 U. S. C. § 71 et seq. (1934); 21 U. S. C. A. § 71 et 
seq. and notes.

■'Ibid., 21 U. S. C. § 74 (1934).
8 Anderson & Nelson Distilling Co. v. Hair, 103 Ky. 196, 44 S. W. 658 (1898).
9 Janies Low v. Grand Trunk R. R., 72 Me. 313 (1881).
10 Union Pacific Ry. v. Whitney, 198 Fed. 784 (C. C. A. 8th, 1912).
11 Gilchrist v. Eustrom, 69 Fed. 794 (C. C. A. 8th, 1895).
12 Toomey v. Sanborn, 146 Mass. 28,14 N. E. 921 (1888).
13 Finnegan v. Fall River Gas Works, 159 Mass. 311, 34 N. E. 523 (1893).
14 Woodruff v. Bowen, 136 Ind. 431, 34 N. E. 1113 (1893).
13 Litch v. White, 160 Cal. 497, 117 Pac. 515 (1911).
16 Burroughs Adding Machine Co. v. Fryar, 132 Tenn. 612, 179 S. W. 127 (1915).
17 Ross. v. Becklenberg, 209 111. App. 144 (1917).
18 Hamilton v. Minneapolis Desk Mfg. Co., 78 Minn. 3, 80 N. W. 693 (1899).
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elevator shaft guards, some courts hold that the acts were passed for 
the benefit of all persons lawfully on the premises, including firemen 19 
and policemen 20; but a majority of the jurisdictions which have passed 
on the question have held that statutes of this type do not apply to fire
men and policemen.21

The rule that these officials are mere licensees is based on the reason
ing that they are on the premises, not in discharge of any private duty 
due the owner, but of a public duty to the public in general, and for 
which they are compensated by the public. For example, it is pointed 
out that, especially in thickly populated districts, firemen are more 
concerned with preventing a general conflagration than they are with 
preserving one individual’s property. It is further argued that a per
son has no right to exclude or prohibit this type of officer from his 
premises, and hence has no more to do with permitting them to enter 
than any other member of the public.22

The chief departure from this doctrine is found in the New York 
rule, which is based upon the case of Meiers v. Fred Koch Brewery.23 
In that case a fireman was injured by reason of a defective driveway 
upon the defendant’s premises, and a recovery was allowed. The court 
held that an owner is under some obligation to make his premises rea
sonably safe for a fireman coming thereon in the discharge of his duty; 
it reasoned that an owner who builds a paved driveway on his premises 
owes a duty of reasonable care to all persons using it as it was obvi
ously intended to be used. The court did not distinguish the argument 
which forms the basis of the other decisions upon this point, namely, 
the uncertain character of the fireman’s presence; and consequently it 
failed to show how the driveway was reasonably to be intended for 
such a use. The decision was by a 4-3 majority, and is peculiar to 
New York.

In conclusion, it may be said that a public official is to be considered 
an invitee in cases where his presence upon the premises is reasonably 
to be expected, and he is entitled to the exercise of reasonable care by 
the owner or occupant. But, if his presence is of an indefinite and 
emergency nature, he is a licensee, and the only duty owed him is to 
refrain from wilfully or maliciously injuring him.

Ig n a t iu s  J. K e a n e ,
J a n  K o pec k y .

19 Drake v. Fenton, 237 Pa. 8, 85 Atl. 14 (1912).
20 Parker v. Barnard, 135 Mass. 116 (1883).
21 Kelly v. Henry Muhs Co., 71 N. J. L. 358, 59 Atl. 23 (1904).
22 Lunt v. Post Printing & Pub. Co., 48 Colo. 316, 110 Pac. 203 (1910).
22 229 N. Y. 10, 127 N. E. 491 (1920).
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RECENT DECISIONS
CONSTITUTIONAL LAW—Waiver of Jury Trial—Federal Courts

The defendant in a criminal case, tried in a federal district court, moved for 
trial without a jury. The United States District Attorney, giving no reason, 
objected. The court over-ruled defendant’s motion and the jury returned a verdict 
of guilty. Defendant appealed on several grounds among which was the over
ruling of the motion. Held, the trial court cannot use its discretion on a motion 
by defendant to waive trial by jury unless consent to the waiver is given by the 
Government, through its representative. United States v. Dubrin, 93 F. (2d) 499 
(C. C. A. 2d, 1937).

The question is one of first impression in the federal courts. Many authorities, 
however, have discussed the subject. See (1927) 25 Mic h . L. Rev. 695; (1929) 
28 Mic h . L. Rev. 163; (1931) 20 Cal. L. Rev. 132; (1931) 10 Ore. L. Rev. 366. 
A meticulous consideration of state decisions would seem inappropriate in a dis
cussion of this case except perhaps those state decisions based on a constitutional 
provision similar to the Sixth Amendment of the Federal Constitution. An ex
amination of decisions in those 27 states having constitutional provisions similar 
to the Sixth Amendment indicates that generally waiver will not be upheld, if 
there is no statutory enactment establishing trial without a jury. State v. Maine, 
27 Conn. 281 (1858); People v. Smith, 9 Mich. 193 (1861); Neales v. State, 10 Mo. 
498 (1847); Harris v. People, 128 111. 585, 21 N. E. 563 (1889). Contra, State v. 
Kaufman, 51 Iowa 578, 2 N. W. 275 (1879). This was true at least until the case 
of Patton v. United States, 281 U. S. 276 (1930).

An interesting portrayal of the effect of this decision is gained by an analysis of 
the case history of the subject of waiver of jury trial in the State of Illinois. In 
Harris v. People, supra, the accused consented to a trial by court and was con
victed on a larceny charge. There was no waiver legislation. In reversing the con
viction, the court explicitly stated that while a defendant may waive his right to 
a jury trial, he cannot by such waiver confer jurisdiction to try him upon a 
tribunal which has no such jurisdiction by law. The court concluded the trial court 
had no jurisdiction to try a felony case without a jury, in the absence of legisla
tion conferring such jurisdiction. This decision was followed in Paulsen v. People, 
195 111. 507, 63 N. E. 144 (1902). Such was the rule in Illinois until the Patton 
case was decided. In that case, after the commencement of a trial in a federal 
district court before a jury of twelve men upon an indictment charging a felony, 
one juror became incapacitated. With the consent of the defendant and the Gov
ernment the trial proceeded to finality with eleven jurors. It was held that a 
defendant thus may waive the right to a trial by a constitutional jury of twelve 
men. This case on its facts ought not to have been disturbing to the well reasoned 
state decisions theretofore, because it did not involve a trial by the court instead 
of a jury. However, there was language in the decision which appears to have been 
most persuasive to the judges of Illinois. In the Patton case after a comprehensive 
review of the history of trial by jury and the state decisions on the waiver thereof 
by the accused the Court said at page 312:

“In affirming the power of the defendant in any criminal case to waive a 
trial by a constitutional jury and submit to trial by a jury of less than twelve 
persons, or by the court, we do not mean to hold that the waiver must be put

7 6 2
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into effect at all events.............Trial by jury is the normal and, with occa
sional exceptions, the preferable mode of disposing of issues of fact in criminal 
cases above the grade of petty offenses. In such cases the value and appro
priateness of jury trial have been established by long experience, and are not 
now to be denied. Not only must the right of the accused to a trial by a 
constitutional jury be zealously preserved, but the maintenance of the jury 
as a fact finding body in criminal cases is of such importance and has such a 
place in our traditions, that before any waiver can become effective, the con
sent of government counsel and the sanction of the court must be had, in addi
tion to the express and intelligent consent of the defendant.” (Italics 
supplied.)

Shortly after the Patton case, People v. Fisher, 340 111. 250, 172 N. E. 722 (1930) 
arose. This case involved the question of waiver of trial jury (apparently with the 
consent of the state and the court). The quoted language of the Patton case was 
seized upon and approved with the result that the question was no longer con
sidered to involve jurisdiction and all cases theretofore decided were over-ruled. 
But this was not to mark the end of the effect of the Patton  decision. One year 
later came the case of Scomavache v. People, 347 111. 403, 179 N. E. 909 (1931) pre
senting the precise question as the instant case, i. e., is a defendant entitled, on his 
motion, to trial by court without a jury when the state through its trial attorney 
objects? By a divided court of 4 to 3 the question was answered in the negative. 
Thus did the Illinois court completely follow nothing more than obiter dicta in the 
Patton  decision, so also did the court in the instant case. It is well to note therefore 
that the opinion in the Patton case was written by Mr. Justice Sutherland, Chief 
Justice Hughes took no part in the consideration of the case, Mr. Justice Sandford 
participated in the consideration and agreed to a disposition of the case in accor
dance with the opinion, also Justices Holmes, Brandeis and Stone concurred in 
the result. It is seen that but four justices of the Court concurred in the language 
of the opinion. It might well be that the language wherein the Government was 
accorded the right of absolute veto of a defendant’s waiver was objectionable to 
those who concurred only in the result.

The hectic career of the question whether trial by jury in criminal cases is a 
jurisdictional requirement under Art. 3 § 2 of the Constitution which provides: 
“The Trial of all Crimes, except in Cases of Impeachment shall be by Jury” is well 
illustrated in the cases of In re Belt, 159 U. S. 95 (1895); Thompson v. Utah, 170 
U. S. 343 (1898); and particularly in Schick v. United States, 195 U. S. 65 (1904). 
The majority opinion in the Schick case states at pages 71-72: “Article six of the
amendments, as we have seen, gives the accused a right to a trial by jury............
When there is no constitutional or statutory mandate, and no public policy pro
hibiting, an accused may waive any privilege which he is given the right to enjoy.” 
(Italics supplied.) And in the dissenting opinion Mr. Justice Harlan states at 
pages 77-78:

“I now inquire as to the mode in which it may be legally ascertained whether 
an accused, pleading not guilty, has committed the crime charged against
him.............The words of the Constitution upon this subject are clear and
explicit. They leave no room for interpretation.............It is suggested that
if any conflict exists between the absolute requirement of the original Con
stitution (Art. 3 § 2,) that the “trial of all crimes, except in cases of impeach
ment, shall be by jury”, and the provision in the Sixth Amendment, that the 
accused, in every criminal prosecution, “shall enjoy the right to a speedy and 
public trial, by an impartial jury”, etc., the latter having been last adopted 
must control. But there is no such conflict . . . .  but in order to meet the 
objection of its opponents, [to Art. 3 § 2] and to remove all possible ground
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of uneasiness on the subject, the Sixth Amendment was adopted, in which the 
essential features of the trial required by section 2 of Article 3 are set forth.”

It is submitted that if either the postulate of the majority opinion in the Schick 
case or that of the dissent be accepted then the quoted language of the Patton ease 
is erroneous. If the Sixth Amendment is the grant of a right to the accused which 
he may waive, then the waiver is not subject to veto by the Government. Similarly 
if trial by jury is a jurisdictional requirement in all criminal cases, then the accused 
may not waive it, with or without the consent of the Government.

CHARLES PATRICK CLARK.

CORPORATIONS— Corporate entity
The Central Trust Co., appellee, instituted suit against the Sickles Holding Co., 

appellant, on a promissory note issued by the appellant to the appellee The appel
lant company, at the time the note was issued, was owned and controlled by three 
persons one of whom was Sickles. Later, Sickles bought in the shares of the other 
two stockholders and became sole owner. The defense to the action was that the 
note was given by appellant’s predecessor as accommodation paper to appellee and 
was ultra vires and therefor void. Held, the defense of ultra vires is not available 
to successor company since the corporate entity will be disregarded. Central 
Trust Co. v. Sickles Holding Co., 9 X. E. (2d) 881 (Ohio Ct- App. 1937).

The principle that the courts will ignore the fiction of corporate existence and 
entity has developed so rapidly in recent years that it has now reached the stage 
of universal recognition. However, the difficulty lies in the application of the rule. 
Not always will the court pierce the shield of corporate defense and hold the stock
holders for the corporate acts.

The Supreme Court of Ohio, in the case of State v. Standard Oil Co., 49 Ohio 
St. 137, 30 N. E. 279 (1892), declared that a corporation is a legal entity, apart 
from the natural persons who compose it, is a mere fiction introduced for con
venience in the transaction of its business, and those who do business with it; 
but like every other fiction of the law, when urged to an intent and purpose not 
within its reason and policy, may be disregarded. So long as a proper use is made 
of the fiction, it is harmless, and, because it is convenient, should not be called 
into question. Price Hill Colliery Co. v. Old Ben Coal Corp-, 38 Ohio App. 15L, 
175 N. E. 755 (1931); Biscayne Realty &  Ins. Co. v. Osiend Realty Co-, 199 F la  1, 
148 So. 560 (1933). In the Price Hill Colliery case, supra, the defendant company 
was one of three corporations doing business under dinerent names and charters 
but owned, managed and controlled by the same persons. A judgment was acquired 
against one of the sister corporations and attachment was sought against the 
property of the defendant corporation on this judgment. The court allowed the 
attachment. Quoting the Supreme Court of Michigan in the case of Old Ben Coal 
Co. v. Universal Coal Co., 248 Mich. 486, 227 N. W. 794 (1924), the court said: 
“The court may look through forms to substance, and ignore a mere colorable 
corporate entity to the end that rights of third parties shall be protected.” See also, 
Damascus Mfg. Co. v. Union Trust Co~, 119 Ohio S t  439, 164 N. E. 530 (1928).

The screen of corporate entity was raised in the case of In re Wolf Mfg. Indus
tries, 56 F. (2d) 64 (C. C. A. 7th, 1932). The members of the Wolf family, who 
were the beneficiaries of the trust, were the stockholders of the corporation. The 
officers of the corporation became the identical officers of the common-law trust 
The only change was from corporate existence to trust existence. The district 
court, on appeal, held that the lower court was justified in treating the tax as a 
direct liability of the bankrupt on the ground that there was identity in ihe two
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organizations. “It was as if the Wolf family removed themselves and their prop
erty from one house to another as if they changed their address but none of their 
traits, obligations or property rights.”

Not always, as the cases and authorities clearly show, will the court disregard 
the legal existence of the corporate entity. And in instances where the corpora
tion was a one-man corporation the courts have refused, in absence of showing of 
fraud or promotion of injustice, to lift the veil of corporateness.

An interesting case substantiating this conduct of the courts is the case of 
Midwest A ir Filters Pacific v. Finn, 201 Cal. 587, 258 Pac. 382 (1927). In that 
case Lomax and Steffens, co-partners, were agents for certain eastern companies, 
which companies required the formation of a corporation in order to handle their 
business. Steffens retired from the partnership and Lomax formed the corpora
tion, plaintiff in the case. A car, originally owned by Lomax, by series of sales, 
came into possession and ownership of the plaintiff corporation. A judgment was 
obtained against Lomax personally and attachment sought against the car in 
dispute. The court held the attachment would not lie since “there is nothing on 
record to challenge the good faith of the parties in formation of the corporation, 
or to contradict the fact that the incorporator actually subscribed and paid for 
stock in the corporation”. The rule of the foregoing case was applied in the case of 
Schmitt v. Northern Land and Cattle Co., 108 Cal. App. 688, 292 Pac. 173 (1930), 
a case in which one-man corporations were held not to be suable jointly unless 
it could be shown that to adhere to the fiction of entity would be to promote 
injustice and sanction a fraud.

However, where a corporation is a mere alter ego, or business conduit of a per
son, it may be disregarded. Not only must it appear that one man or more men 
owned the stock and controlled the policies, but it must also be shown that there 
is such unity of interest and ownership that the individuality of such corporation 
and such person or persons had ceased; and it must further appear from the facts 
that the observance of the fiction of separate existence would, under the circum
stances, sanction a fraud or promote injustice. Davis v. Perry, 120 Cal. App. 670, 
8 P. (2d) 514 (1932); Forbush Co. v. Bartley, 78 F. (2d) 805 (C. C. A. 10th, 
1935); In re Collins, 75 F. (2d) 62 (C. C. A. 8th, 1935); Hurst v. Boyd, 50 Idaho 
752, 300 Pac. 895 (1931).

STEVE A. SACCA.

CORPORATIONS—Suit by Minority Stockholders—Dismissal
Petitioner by this proceeding sought to prevent the respondent court from enter

ing conclusions and judgment in a suit by the petitioner as a stockholder of the Am
bassador Petroleum Company for and on behalf of the company and other stock
holders thereof against said company, George L. and Alfred Machris, majority 
stockholders, and the Wilshire Oil Co. Inc. The complaint set up nine causes of 
action attacking as constructively fraudulent the reasonableness and fairness of 
business transactions had between the Ambassador Company and the Wilshire Com
pany in various particulars. Trial, commenced on January 6, 1937, proceeded until 
April 12, 1937, when defendants made a motion to amend their answer by a prayer 
that the Court declare the rights and duties of the defendants each to the other, 
under each of the contracts in question. On the same day as this motion was argued 
and submitted the plaintiff moved to dismiss the action. On April 13, 1937 the 
motion of the defendants for leave to amend their answer was granted, and the 
plaintiff’s motion for dismissal was denied. The court then proceeded with the 
trial of the action although plaintiff refused to continue and took no part therein. 
On April 26, 1937, the court announced its decision in favor of the defendants and
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directed the preparation of findings of fact, conclusions of law, and judgment as 
prayed for by defendants. Held, petitioner could not dismiss the action in his 
fiduciary capacity as to the corporation until he had first received the sanction of 
the trial court. Spellacy v. Superior Court In and For Los Angeles County, 72 P. 
(2d) 262 (Cal. 1937).

The right of action of a stockholder is the creature of the courts of equity. It is 
a derivative action brought for the benefit of the corporation. Isaac v. Marcus, 
258 N. Y. 257, 179 N. E. 487 (1932). The development of this form of action, its 
essential elements and basic principles are exhaustively set forth in Hawes v. Oak
land, 104 U. S. 450, 456, 460 (1881); Marsh v. Eastern Railroad Co., 40 N. H. 548 
(1860); Brewer v. Boston Theatre, 104 Mass. 378 (1870); Foss v. Harbottle, 
2 Hare. 461 (V.-C. Ct. 1843).

It has been authoritatively settled that a plaintiff who brings an action in behalf 
of himself and others similiarly situated has the right to control the action, and 
may continue, compromise, abandon, or discontinue it at pleasure until a person 
similarly situated has procured an order to be made a party to the action, or has 
served notice of motion to be brought in, or until interlocutory judgment has been 
entered. Hirshfeld v. Fitzgerald, 157 N. Y. 166, 51 N. E. 997 (1898). The same 
right to control the action is reserved to the original plaintiff in California by 
statute. Cal. Code Civ. P roc. (Deering, 1931) § 581, as amended by Statute (1935) 
1954.

This right of control is not without regulation. “It was, as we think, the duty 
of Judge Wallace, to protect in his court the rights of the minority stockholders 
represented by Bernheim, and to deny Bernheim or the other parties of record, 
or any of them, the right to enter any orders or judgments, or to make any settle
ments that would be prejudicial to the interests of these minority stockholders, or 
that would take from them any of the rights to which they had been adjudged 
entitled by the opinion of this court.” Bernheim v. Wallace, 186 Ky. 459, 217 S. W. 
916 (1920). The Supreme Court of California has stated: “The principles gov
erning the conduct of a guardian ad litem are in full strictness applicable to the 
conduct of such a plaintiff stockholder. Not only should a plaintiff in such a 
fiduciary capacity be willing to take no act that did not first receive the sanction 
of the court of equity to which he has appealed but, more that this, he is not 
permitted to take any act without such sanction.” Whitten v. Dabney, 170 Cal. 
621, 154 Pac. 312, 316 (1915).

When a person similarly situated has been made a party plaintiff, he becomes 
vested with an interest in the subject matter of the action, and thereafter noth
ing can be done by the original plaintiff in derogation of the rights and interests 
of the added co-plaintiff. Brinckerhoff v. Bostwick, 99 N. Y. 185, 1 N. E. 663 
(1885). The original plaintiff still has the right to prosecute the action, if he do so 
in good faith; but he may not, without consent of his added co-plaintiff, abandon 
or discontinue it. Manning v. Mercantile Trust Co., 37 Misc. 215, 75 N. Y. Supp. 
168 (Sup. Ct. 1902), McAlpin v. Universal Tobacco Co., 57 Atl. 418 (N. J. Ch. 
1904). When the corporation, acting in good faith, by its cross complaint declares 
upon the same cause of action set forth in the complaint of the stockholders, the 
latter from that moment on become super-numerary parties. Loeb v. Berman 217 
Cal. 760, 20 P. (2d) 685 (1933).

The denial of the right of the stockholder plaintiff in his representative capac
ity in the instant case to dismiss the action at will is in accord with the weight of 
authority. See: 13 F letcher, Cyclopedia Corporations § 6019; 4 T hompson on 
Corporations (3rd ed. 1927) § 4580.

DANIEL BELL, JR.



CRIMINAL LAW—Larceny of Electricity
The defendant was indicted in the criminal court for the larceny of 70,601 

kilowatt hours of electric current and energy, each kilowatt hour of the value of 
3 cents, the personal property of the Commonwealth Edison Company. The indict
ment was quashed on the motion of the defendant, and the People sued out a writ 
of error. The motion to quash was based on two primary grounds: (1) that elec
tric current and energy is not a proper subject of larceny, and (2) that section 117 
of the Criminal Code, III. Rev. Stat. A n n . (Smith-Hurd, 1935) c. 38 § 292, which 
provides punishment, as a misdemeanor, for the crime charged in the indictment, 
prevented the operation of the larceny statute over such offense. The defendant 
contended that as electrons are the only elements of electricity and electrical 
energy which are matter, and as none of the electrons were consumed but were 
returned to the generators in the completion of the electrical circuit, there was 
nothing charged to have been stolen by the defendant that could be made the 
subject of larceny. Held, (a) that electrical energy and electricity are personal 
property and can be accurately measured and are therefore proper subjects of 
larceny under the statute which makes no distinction between tangible and in
tangible property; and, (b) that although embraced by a statute which punished 
tapping of wires as a misdemeanor the subsequent taking of electrical energy 
brought the offense within the purview of the general larceny statute. People v. 
Menagas, 11 N. E. (2d) 403 (111. 1937).

During the course of the trial an electrical engineer was called and he defined 
electricity as “the motion of electrons”, and delivered elaborate testimony to 
clarify this definition and to give the court an accurate and scientific understanding 
of its nature. Other definitions and comments upon this subject have been numer
ous. Electricity in physics is the “name given to the cause of a series of phenomena 
exhibited by various substances, and also to the phenomena themselves.” Myers v. 
Portland R. R., 68 Ore. 599, 138 Pac. 213 (1914); Jacksonville v. Glover, 69 Fla. 
701, 69 So. 20 (1915), and Hetherington v. Camp Bird, 70 Colo. 531, 202 Pac. 1087 
(1922), all held that its true nature is not understood but that it is a product of 
manufacture and personal property recognized as an invisible force with highly 
dangerous characteristics. In Terrance Water Co. v. San Antonio Light Co., 1 Cal. 
App. 511, 82 Pac. 562 (1905), the court declared that “it may be regarded as a 
solecism to say that one may own a thing not susceptible of definition and the 
nature and character of which is practically unknown, yet when one gathers from 
the elements an energy or force which he may store, transmit, and utilize, he 
thereby appropriates to his own use that thing, whatever it may be, and it is a 
subject of ownership, of barter and sale, so long as it is in possession.”

Larceny as an offense consists mainly in the taking and carrying away of 
another’s goods with intent to steal them, the felonious intent being a material 
ingredient. One of the most important requisites at common law is that the thing 
of which the owner is deprived should have corporeal existence, that is, be some
thing of physical presence, quantity or quality which is detectable or measurable 
by the senses or by some mechanical contrivance. In the examination of this 
requisite it is doubtful if electricity would be considered a subject of larceny 
at common law, but it has been held to be such under a statute making it larceny 
to take another’s personal property without the owner’s consent. United States v. 
Carlos, 21 Philippine 553 (1911). There the court said that although electricity 
has no corporeal existence in the same sense that gas and water have, yet it can 
like them be measured and sold by meter and is property, and in many states the 
diversion and misappropriation of electric currents has been made a specific offense. 
With reference to this requirement the court in National Tel. News Co. v. Western
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Union, 119 Fed. 294 (C. C. A. 7th, 1902), said that personal property is not, in 
its modern sense, confined to that which may be touched by the hand or seen by 
the eye. It is needless to say that to every ingredient of property, that which is 
discernible to the mind only as well as that susceptible to physical touch, equity 
extends appropriate protection.

In support of his contention that electricity is not a proper subject of larceny 
the defendant relied on Moline Water & Power Co. v. Cox, 252 111. 348, 96 N. E. 
1044 (1911), which holds waterpower to be an interest in real property on the 
ground that the right to use a certain percentage of developed waterpower is an 
interest in the nature of a profit a prendre, and not strictly an easement, it not 
being granted in connection with the occupancy of any particular land; an ease
ment proper requiring the existence of dominant and servient estates. In Druley v. 
Adam, 102 111. 177 (1882), the court held that running water is not the subject of 
personal property. However, the words “mill-power” and “waterpower” according 
to their natural signification import the production of power alone and do not 
extend to electricity and energy which they create. Words and Phrases, 4th 
Series, Vol. 3, 842.

The Illinois statute, III. Rev. Stat. A n n . (Smith-Hurd, 1935), c. 38, § 292, not 
only includes larceny at common law, but also declares: “Larceny shall embrace 
every theft which deprives another of his money or other personal property, or 
those means or muniments by which the right and title to property, real or per
sonal, may be ascertained.” Thus iji disposing of the defendant’s second conten
tion the court said, and is supported by Woods v. People, 222 111. 293, 78 N. E. 608 
(1906), that although covered by a statute which made it a misdemeanor to tap 
wires for the purpose of taking electrical energy without allowing it to pass 
through the meter set up for the purpose and which provided a corresponding 
punishment for those who so act, they are nevertheless guilty of larceny of that 
electricity under the general larceny statute. It was therefore held that the 
tapping and the taking were separate and distinct offenses.

The question of whether or not electrical energy was property subject to aspor
tation had never before been determined by the Illinois court, but, in the case at 
bar, it did point out that it had been so considered in numerous other jurisdictions. 
As early as 1891 in Commonwealth v. Northern Electric Light & Power Co., 145 
Pa. 105, 22 Atl. 839 (1891), it was held that a company dealing in electricity makes 
or brings it into being as a commodity, and in People v. Wemple, 129 N. Y. 543, 
29 N. E. 808 (1892), this rule was reiterated. In Ashwander v. Tennessee Valley 
Authority, 297 U. S. 288 (1936) , it was held by the Supreme Court of the United 
States that waterpower and electrical energy, generated at a dam constructed by 
the government, are susceptible to disposition as property belonging to the United 
States. In United States v. Carlos, supra, and in United States v. Gennato, 15 
Philippine 170 (1910), it was held that a person to whom an electric light com
pany furnishes electric current for lighting purposes, and who, by means of a 
“jumper”, uses electricity which does not pass through the meter installed for the 
purpose of measuring the current used, thus depriving the company of such cur
rent, is guilty of larceny; and the court further declared that the mere existence 
of the device, the presence of “jumpers”, etc., is prima facie evidence of the 
offense. It is sometime made an offense to injure or to tamper with electric ap
paratus and structures, or to tap or otherwise wrongfully to deflect or take away 
electric current. Ex parte Cannon, 167 Cal. 142, 138 Pac. 740 (1914). In those 
cases the courts indicated the modern test of what is a proper subject of larceny 
to be not whether the subject is corporeal or incorporeal, but whether it is capable 
of appropriation by another than the owner.

RALPH W. DORIUS.



DIVORCE—Alimony—Agreement of Parties
The plaintiff, on the same day that petition for divorce was filed, entered into 

a stipulation with her husband by which he agreed to pay her a certain sum per 
month. In reliance on his wife’s agreement that she would not ask the court for 
more, the husband did not appear at the divorce proceedings. The wife asked for 
and received alimony in excess of the stipulation. Held, husband entitled, upon the 
discovery of the excess after entry of the divorce decree, to a hearing as to the fair
ness of the agreement. Rinehart v. Rinehart, 75 P. (2d) 90 (Wyo. 1938).

There is a diversity of opinion as to the effect of such contracts entered into 
by the husband and wife. Some courts give no recognition to them. One line of 
decisions is based on public policy, since such contracts tend to taint the divorce 
with collusion. Hamilton v. Hamilton, 89 111. 349 (1878); Moon v. Baum, 58 Ind. 
194 (1877). Other decisions hold such contracts to be advisory only and subordi
nate to the statutory power of the court to fix alimony. Pryor v. Pryor, 88 Ark. 302, 
114 S. W. 700 (1908).

If the contract is ruled binding upon the parties it may be one of three types. 
First: a separation agreement calling for the payment of certain agreed sums. 
Such contract is valid and binding upon both parties unless set aside or impeached. 
Galusha v. Galusha, 116 N. Y. 635, 22 N. E. 1114 (1889) ; Melson v. Melson, 151 
Md. 196, 134 Atl. 136 (1926). Second: bona fide agreements relating to alimony 
or adjustment of property rights made in contemplation of divorce. These agree
ments remain valid so long as they are not directly conducive to the divorce. Allen v. 
Allen, 111 Fla. 733, 150 So. 237 (1933); Julier v. Julier, 62 Ohio St. 90, 56 N. E. 
661 (1900). Third: An agreement reached after divorce proceedings are com
menced. In the absence of misrepresentation, fraud or overreaching on the defen
dant’s part, these contracts are valid. Werner v. Werner, 153 App. Div. 719, 138 
N. Y. Supp. 633 (1st Dep’t 1912); Grissler v. Grissler, 209 App. Div. 480, 205 
N. Y. Supp. 119 (1st Dep’t 1924). The line of demarcation is not kept clear by 
the courts. See, for example, Grissler v. Grissler, supra (contract after divorce 
begun) which cites as authority Winter v. Winter, 191 N. Y. 462, 473, 84 N. E. 382, 
386 (1908) (separation agreement made with no contemplation of divorce).

In the instant case the court relied on as authority for its decision only cases of 
separation agreements, although these were clearly not apposite. Occasionally the 
courts appreciate the distinction as such. In Gallemore v. Gallemore, 94 Fla. 516, 
518, 114 So. 371, 372 (1927), the court said: “The general rule both in England 
and this country appears to be that such [separation] agreements, when they con
template a separation in praesenti or the continuance of an existing separation, if 
predicated on a moving cause, and not on mutual volition or the mental caprice of 
the parties, will be upheld. By parity of reasoning . . . .  agreements relating to 
alimony . . . .  though in contemplation of divorce will be upheld, if not directly 
conducive to the procurement of a divorce.” (Italics supplied.)

Should the court be disposed to enforce the contract it must be shown that it was 
fair, just and equitable, McBreen v. McBreen, 154 Mo. 323, 55 S. W. 463 (1900); 
if fraud or undue coercion is present it will be set aside, McConnell v. McConnell, 
98 Ark. 193, 136 S. W. 931 (1911) (husband had property worth $15,000 and the 
wife took $500 in lieu of all her interest in his property or any other claim she 
might h ave); Bueter v. Bueter, 1 S. D. 94, 45 N. W. 208 (1890) (articles signed 
under menace and duress). Even though fraud is absent and the contract is fair 
and just as to the wife, if the sum is inadequate for the proper support of a child, 
it will be set aside. Melson v. Melson, supra.

In Maisch v. Maisch, 87 Conn. 377, 87 Atl. 729 (1913), the court ruled that a 
contract made pending a suit for divorce would be invalid in Connecticut, yet if
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made in a state where valid, it would not be so against the public policy of Connecti
cut as to require a denial of its validity. In Carey v. Mackey, 82 Me. 516, 20 Atl. 84 
(1890) the factual situation was the converse. It was held that if a husband and 
wife domiciled in one state enter into a separation agreement while temporarily 
residing in another state, such contract will be enforced in the latter state if valid 
under its laws though not valid under the laws of their domicile.

PETER N. CHUMBRIS.

EQUITY—Equitable Conversion—Sale for Lunatic
The administrators of the intestate filed a petition for instructions regarding 

the distribution of a fund which had been received by them from the committee 
of the decedent, who had died insane. After decedent had been adjudged insane 
and a committee appointed, her sister with whom, as tenant in common, she had 
held real estate, died, and the trustee of the sister’s estate obtained a partition 
sale. Intestate’s share of the proceeds from this sale constitutes the fund here in 
dispute. Held, fund should be distributed as personalty. In the Estate of Harriet 
Louise Wise, 66 W. L. R. 86 (D. C. 1937).

It is provided by statute in the District of Columbia that upon the death of a 
lunatic the proceeds of any sale of his estate which had been invested in personalty 
shall be deemed real estate and descend as such. D. C. Code (1929) tit. 16, § 4. 
The court held that the statute did not apply to the facts in this case.

In United States v. Baker, 183 Fed. 280 (W. D. N. Y. 1910), the only case cited 
by the court in its decision, the court held that the real property of an infant taken 
in condemnation proceedings is converted into personal property, and will descend 
as such. But in that case the court said: “This is not the case of a sale under 
execution, or by virtue of a judicial decree, as in the case of partition, where the 
power to sell is a mere incident to the power to partition, and where a sale is made 
only when actual partition cannot be made without injury to the parties interested, 
and in which case, the money derived from the sale is regarded as real property 
until an election by adults is presumed. As the infant is under disability and can
not elect, his share remains and is treated as real estate until he arrives at full 
age. This has always been the rule in partition for the reason stated.” Cf. Hough's 
Estate, 3 Pa. Dist. 187 (1893).

In a case directly in point, Cutting v. Lincoln, 9 Abb. Pr. N. S. 436 (N. Y. Sup. 
Ct. 1870), it was held, in the absence of a statute, that where the interest of a 
lunatic in land was sold in a partition suit, the proceeds of such sale retained its 
character as realty and passed to his heirs on his death intestate. Accord: Brand- 
reth  v. Brandreth, 54 Misc. 158, 103 N. Y. Supp. 1074 (Sup. Ct. 1907). Under a 
statute in Pennsylvania which provided for the sale of the real estate of a feeble 
minded person by order of the court whenever the court should find it necessary 
for his maintenance or that of his family, it was held that any surplus of the 
proceeds of such sale should be considered realty and be distributed as such upon 
his death intestate, without recovering his reason. Buck's Estate, 25 Pa. Dist. 367 
(1914), aff’d, 256 Pa. 359, 100 Atl. 866 (1917). Accord: McClain v. McClain, 151 
Ky. 356, 151 S. W. 926 (1912) (widow was allowed only dower interest).

Sales of land under statute, or by order of court, or taken in condemnation pro
ceedings are usually treated in the same way. By one of the latest rulings to be 
found on the subject, the proceeds of condemnation of lands of an infant were con
sidered personalty as between the infant and his guardian, in pursuance of the 
terms of a statute relating to appointment and duties of guardians, but for the 
purposes of descent and distribution, so much of the proceeds of the land not ex
pended for the infant’s benefit, upon his death while still an infant was regarded
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as real estate. McCoy v. Ferguson, 249 Ky. 334, 60 S. W. (2d.) 931 (1933). Accord: 
In re Board of Street Opening, 89 Hun 525, 35 N. Y. Supp. 409 (Sup. Ct. 1895); 
cf. Findley v. Findley, 42 W. Va. 372, 26 S. E. 433 (1896).

If it is doubtful as to whether a sale is made under a statute providing that the 
proceeds be held in the manner in which they were sold, the doubt should be resolved 
in favor of the proposition that the sale was made under the statute and that no 
conversion resulted. Badgett v. Lones, 154 Tenn. 476, 290 S. W. 12 (1926). Fur
thermore, although a case does not come within the purview of such a statute, 
nevertheless the statute manifests a policy of the state which should be followed. 
McCoy v. Ferguson, supra. The proceeds of land sold under a statute may be held 
to be realty notwithstanding the fact that the chancellor did not expressly so pro
vide in his decree. Badgett v. Lones, supra.

By statute in New York it is provided that proceeds of land of a lunatic sold 
under order of court shall remain realty. A court applied this statute in a case 
where the committee of a lunatic received a sum of money in return for a deed 
of release of the interest, property rights and easements of the lunatic in a street, 
holding that the money was paid for a conveyance of the lunatic’s real estate and 
so remained realty for the purpose of distribution on lunatic’s death intestate. 
Ford v. Livingston, 140 N. Y. 162, 35 N. E. 437 (1893).

DANIEL J. HARRISON, JR.

EVIDENCE—Parentage—Landsteiner Test
Plaintiff testified that since separation from her second husband she had had 

intercourse only with the defendant and accused him of being the father of her 
child. Defendant denied having intercourse and his wife testified that he was 
impotent. A physician testified that by a Landsteiner blood-group test made with 
the involved parties, plaintiff and defendant were in group O and the child in 
group B, indicating that the child could not be the product of the alleged inter
course. The trial court found that the defendant was the father of the child 
but was reversed by the district court which ruled that the medical testimony 
was conclusive. Held, on appeal, that the testimony of the physician, based on the 
blood-test, was not conclusive; the trial court did not err in finding, upon other 
evidence, that the defendant was the father of the child. Arais v. Kalensnikoff 
74 P. (2d) 1043 (Cal. Sup. Ct. 1937).

The Landsteiner blood-grouping test is based on the discovery that the red 
corpuscles in human blood contain two affirmative agglutinating substances called 
agglutionogens. There are four types of blood: one containing both substances, 
AB, one containing A, another containing B, and a fourth, containing neither, O. 
Science has determined that every individual’s blood falls into one of these four 
classes and remains the same throughout life. Furthermore, this blood individuality 
is an hereditary characteristic handed down from parent to offspring. No agglu
tionogens can appear in a child which was not present in one of its parents; thus 
a given pair can produce only children of certain well defined groups. Given, as in 
the instant case, two people of group O, their child could not be in group B. The 
test is necessarily a negative one, showing only who is not the parent. Ottemberg, 
Medicolegal Application of Human Blood Grouping (1921) 77 J. A m . Med. Ass’n 
682. See also (1934) 43 Yale L. J. 651.

This is the first case that has reached an American court of last resort in which 
the question of weight or conclusiveness of the blood-group evidence was raised. 
In South Dakota, in a case of rape, the court denied a request of the defendant 
that the prosecutrix and her child submit to the test. The Supreme Court held
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that there had been no abuse of discretion. State v. Damm, 62 S. D. 123, 252 
N. W. 7 (1933). In Pennsylvania the Superior Court ruled that such tests had not 
obtained sufficient standing to justify their taking judicial notice of their value and 
that the plaintiff’s refusal to submit to the test should not be considered by the 
jury as evidence against her. Commonwealth v. English, 123 Pa. Super. 161, 186 
Atl. 298 (1936). A Pennsylvania county court, however, reversed a decision which 
had disregarded blood test evidence and found the defendant guilty on other 
evidence. They stated that such a verdict was not supported by the evidence in the 
face of expert testimony based on scientific knowledge. Commonwealth v. Zam- 
marelli, 17 Pa. D. & C. 229 (1931). A most convincing opinion was writtefi by a 
New York court upholding the Landsteiner test, based on the general medical 
recognition of it, and ordered the plaintiff and her illegitimate child to submit 
to the test. Beuschel v. Manoiuitz, 151 Misc. 899, 271 N. Y. Supp. 277 (2d Dep’t 
1932). In Austria, according to an Associated Press dispatch from Vienna, 
dated March 11, 1926, the results of the tests, showing non-paternity, was held 
conclusive and was not merely to be weighed with other testimony. W igmore, 
E vidence (2d ed. 1934 Supp.) § 165a.

The attitude of the California court, requiring that the test be considered along 
with other testimony, results, in part, from their Code. The California Code states 
that no evidence is by law conclusive, unless so declared by the Code, and makes no 
distinction between expert testimony and evidence of other character. Cal. Code 
Civ. P roc. (Deering, 1933) § 1978. In Rolland v. Porterfield, 183 Cal. 466, 191 Pac. 
913 (1920), there was laid down the rule that when there is a conflict between 
scientific testimony and other testimony, the jury or the trial court must determine 
the relative weight to be given to each. That such is the proper attitude, Code or 
not, finds support in the statement: “It insufficiently appears that the validity of 
the proposed test meets with such generally accepted recognition as a scientific fact 
among medical men as to say that it constitutes an abuse of discretion for a court 
of justice to refuse to take cognisance thereof, as would undoubtedly be the case 
if a court to-day should refuse to take cognisance of the accepted scientific facts 
that the finger-prints of no two individuals are in all respects identical.” (May, 
1932) 46 Irish  Law T imes 11.

LEONARD GOLDBERG.

HABEAS CORPUS—Denial of Due Process—Double Jeopardy

Petitioner was convicted in a state court. Claiming that his defence of double 
jeopardy was ignored at the trial and on appeal, he sought a writ of habeas corpus 
in the federal court. Upon its denial he sought another, which petition was ignored. 
He now seeks a writ of mandamus to secure the second petition for habeas corpus. 
Held, the question of double jeopardy, arising out of a state prosecution, is not a 
“federal question” ; secondly, the petitioner failed to exhaust his remedy in the 
state courts. Phillips v. McCauley, Warden, 92 F. (2d) 790 (C. C. A. 9th, 1937).

Had the defendant, in the instant case petitioned the state for a writ of habeas 
corpus, and had such petition been denied, the federal court might then have 
allowed the writ in accordance with the apparent holding in Ex parte Ulrich, 42 
Fed. 587 (W. D. Mo. 1890) that defendant’s double jeopardy is a denial of due 
process within the scope of the due process clause of the Fourteenth Amendment. 
See, however, the recent case of Palko v. Connecticut, 58 Sup. Ct. 149 (1937), hold
ing that a state statute giving the prosecution the right to appeal from error in 
the trial court is not an infringement of the Fourteenth Amendment. But the court 
concluded, “What the answer would have been if the state were permitted after a
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trial free from error to try the accused over again, we have no occasion to 
consider”.

The writ of habeas corpus cannot be made to perform the office of a writ of 
error, United. States v. Valante, 264 U. S. 563 (1923), nor can it be used to accom
plish the purpose of an appeal, Strickling v. Walker, 296 Fed. 337 (C. C. A. 4th, 
1924) though a convicted person, prevented from prosecuting a writ of error may 
raise the question by habeas corpus, Dockter v. White, 25 F. (2d) 74 (C. C. A. 10th, 
1929).

Habeas corpus lies for the release of persons convicted and sentenced for crimes 
only if the trial court was without jurisdiction, and its judgment wholly void. 
Freidberg v. United States, 69 F. (2d) 170 (C. C. A. 5th, 1934), Commonwealth v. 
Gresham, 196 Ky. 27, 244 S. W. 66 (1922), Hills v. Pierce, 113 Ore. 386, 231 Pac. 
652 (1924) Ex parte McKay, 82 Tex. Crim. 221, 199 S. W. 637 (1917).

The decision of the trial court was allowed to be attacked collaterally by the writ 
of habeas corpus in Downer v. Dunaway, 53 F. (2d) 586 (C. C. A. 5th, 1931) for 
want of due process, the court basing its decision on the alleged mob dominance 
at the trial and the want of counsel to perfect an appeal. But compare Johnson v. 
Zerbst, Warden, 92 F. (2d) 748 (C. C. A. 5th, 1937) where the alleged lack 
of counsel at the trial (the petitioner had represented himself) was held not to be 
denial of due process so as to warrant relief under a writ of habeas corpus.

The plea of double jeopardy was held not reviewable on habeas corpus in Kas- 
tel v. United States, 30 F. (2d) 687 (C. C. A. 2d, 1929), though where the plea of 
autre fois convict appeared on the record, and the government demurred to it, the 
sentence of the defendant was held wholly void, and the defendant was held entitled 
to a writ of habeas corpus. Nielsen, Petitioner, 131 U. S. 176 (1888).

In dealing with appeals to them for habeas corpus on the ground that the peti
tioner is held by the state in violation of the Federal Constitution or laws the 
federal courts walk warily, the court saying in Ex parte Roberts 10 F. (2d) 163 
(S. D. Fla. 1926) “the federal court will direct habeas corpus to state officers to 
inquire into the detention of persons in alleged violation of the United States 
Constitution or laws only in exceptional circumstances of peculiar urgency”, and 
in Ex parte Baer, 20 F. (2d) 912 (E. D. Ky. 1927) “discharge from state custody 
is warranted only in cases of peculiar urgency”. The federal court will not dis
charge a prisoner restrained by a state in violation of the federal Constitution 
where the questions are before the state supreme court on appeals. Stephenson v. 
Daley, 21 F. (2d) 625 (D. D. Ind. 1927).

In two cases in point with the instant case the federal courts have held that the 
accused was not entitled to habeas corpus in the federal court on the ground that 
he was held in violation of the Constitution of the United States where accused 
did not first bring habeas corpus in the state court where he had been convicted. 
Mooney v. Holohan, 294 U. S. 103 (1934) and Hall v. People of the State of Cali
fornia, 79 F. (2d) 132 (C. C. A. 9th, 1935). Exceptional circumstances have been 
held to justify a departure from this rule. In re Neagle, 135 U. S. 1 (1889). Com
pare In re Loney, 134 U. S. 372 (1889), where the prisoner was discharged from 
the state’s custody where he was held on perjury charges growing out of false 
election returns in election of United States Representative.

The state courts are divided, sometimes within the state itself, on whether or 
not to allow a writ of habeas corpus where the petitioner claims he is being tried 
again for the same offence. Ex parte Davis, 48 Tex. Crim. 644, 89 S. W. 978 (1905) 
allowed it where the petitioner, having been acquitted in county X, was put on 
trial in county Y for the same offence, while a later Texas case, Mollohan v. State, 
110 Tex. Crim. 452, 10 S. W. (2d) 86 (1928) said “habeas corpus is not available 
to secure discharge on a plea of former jeopardy”. Two California cases differ,



774 T h e  G e o r g e t o w n  L a w  J o u r n a l [Vol. 26

Ex parte O'Conner, 80 Cal. App. 647, 252 Pac. 730 (1928) allowing it, and Ex 
parte Perry, 94 Cal. App. 235, 270 Pac. 996 (1928) refusing to allow it. Oregon, 
Oklahoma and Missouri refuse to allow habeas corpus to raise the question of 
former jeopardy, Clatpool v. McCauly, 131 Ore. 371, 283 Pac. 751 (1929), Ex parte 
Zeligson, 47 Okla. Cr. 45, 287 Pac. 731 (1930), Ex parte Dixon, 330 Mo. 652, 52 
S. W. (2d) 181 (1932). New York consistently allows the writ in such cases, 
People ex rel. Jimerson v. Freiberg, 137 Misc. 314, 243 N. Y. Supp. 590 (Sup. Ct. 
1930) and People ex rel. Pulkov v. Murphy, 244 App. Div. 382, 280 N. Y. Supp. 
405 (3d Dep’t 1935).

JOHN M. MCKENNA.

INJUNCTION—Negative Specific Performance
The Madison Square Garden Corporation sought a preliminary injunction to 

restrain the defendant, Braddock, from engaging in any major boxing contest 
until he first served the Garden as a boxer in a contest for the heavyweight 
championship of the world. Held, the negative covenant having no definite limita
tion as to time, placed an unreasonable restraint upon defendant’s liberty. Order 
entered denying the preliminary injunction. Madison Square Garden Corporation v. 
Braddock, 19 F. Supp. 392 (D. N. J. 1937). Affirmed on other grounds, 90 F. (2d) 
924 (C. C. A. 3rd, 1937).

The court adhered to the rule that one cannot be compelled to perform personal 
services. “That equity will not enforce a contract of personal services, at the 
instance of either party, by a decree of specific performance is now taken as a 
legal truism . . . . ”. Stevens, Involuntary Servitude by Injunction (1921) 6 Corn 
L. Q. 235, 238. The power to break a contract for personal services and respond in 
damages is one which no law or force can take away. Clyatt v. United States, 197 
U. S. 207 (1905); The Case of Mary Clark, 1 Blackf. 122 (Ind. 1821); Stevens, 
Involuntary Servitude by Injunction (1921) 6 Corn. L. Q. 235, 246.

It would seem that since equity cannot coerce service by an affirmative decree, 
it cannot accomplish the forbidden by use of decree of “negative specific per
formance”. Arthur v. Oakes, 63 Fed. 310, 318. (C. C. A. 7th, 1894). “. . . . it 
would be equally vicious whether we order the defendant to serve the plaintiff, 
or order him not to serve anyone other than the plaintiff.............” Stevens, Involun
tary Servitude by Injunction (1921) 6 Corn. L. Q. 235.

Prior to 1852, the courts consistently and emphatically refused to enforce any 
negative covenant in a personal service contract, looking upon “negative specific 
performance” as merely an evasion of the forbidden affirmative decree. Clarke v. 
Price, 2 Wils. Ch. 158 (1819) ; Hamblin v. Dinneford, 2 Edw. Ch. 529 (N. Y. 1835). 
But cf. DeRivafinoli v. Corsetti, 4 Paige 264 (N. Y. 1833). Then came Lumley v. 
Wagner, 1 DeG. M. & G. 604 (Ch. 1852), and its revolutionary decision that the 
positive and negative clauses being part of one contract, the court will enforce as 
much as it can, and therefore will grant a decree for “negative specific per
formance”. The decision has been narrowly restricted. “I confess I look upon Lum
ley v. Wagner rather as an anomaly . . . .  which it would be very dangerous 
to extend . . . .  will generally do much more harm by attempting to decree spe
cific performance in cases of personal service than by leaving them alone; and 
whether it is attempted to enforce these contracts directly by a decree of specific 
performance, or indirectly by an injunction, appears to me to be immaterial.” 
Lindley, L. J., in Whitwood Chemical Company v. Hardman, [1891] 2 Ch. 416, 426. 
The courts have seized upon the “uniqueness of the personal service” doctrine 
to limit the application of Lumley v. Wagner. De Francisco v. Barnum, 45 Ch. Div.
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430 (1890); Cincinnati Exhibition Company v. Marsans, 216 Fed. 269 (E. D. Mo. 
1914); Eldridge v. Milo, 129 Misc. 666, 222 N. Y. Supp. 420 (Sup. Ct. 1927); and 
Spencer v. Milton, 159 Misc. 793, 287 N. Y. Supp. 944 (Sup. Ct. 1936).

It has been said that there appears to be no good reason why the doctrine, if 
accepted at all, should not be extended, to the enforcement of the implied negative 
covenant. Stevens, Involuntary Servitude by Injunction (1921) 6 C o r n . L. Q. 235, 
261, 262. But it has been held that a negative covenant will not be implied in service 
contracts. Metropolitan Electric Supply Company v. Cinder, [1901] 2 Ch. 799. 
Contra: Essex Specialty Company v. Bueschel, 116 N. J. Eq. 337, 173 Atl. 595 (Ch. 
1934), Harry Rogers Theatrical Enterprises v. Comstock, 225 App. Div. 34, 232 
N. Y. Supp. 1 (1st Dep’t, 1929).

By way of further limitation, the courts have required that the express negative 
covenant be reasonable in its restrictions. Colgate v. Bacheler, 1 Croke 872 (K. B. 
1602); Mitchell v. Reynolds, 1 P. Wms. 181 (Ch. 1711); Ehrman and Sons v. 
Bartholomew, [1898] 1 Ch. 671; Eastman Kodak Company v. Powers Film Prod
ucts Company, 189 App. Div. 556, 179 N. Y. Supp. 325 (4th Dep’t 1919) ; Smith 
Baking Company v. Behrens, 125 Neb. 718, 251 N. W. 826 (1934).

In the instant case Fake, J ., said, “. . . . the last word has not yet been said 
upon the extent to which Lumley v. Wagner would be, or actually is, followed in 
this country, nor will it be settled in the federal jurisdiction until the United 
States Supreme Court has dealt with the subject. Madison Square Garden v. Brad
dock, supra, at 394.

JOHN F. MCCARTNEY.

INSURANCE—Incontestability Clause—Deceit
Plaintiff issued three life insurance policies to the defendant, each policy pro

viding for disability as well as death benefits. Each policy contained a provision 
that it should be incontestable after one year from date except for nonpayment 
of premiums. About five years later, the defendant having applied for disability 
benefits, the plaintiff learned that the policies had been obtained by the fraud of 
the defendant in misstating the condition of his health. An action of deceit was 
thereupon brought, the plaintiff admitting that the incontestability clause pre
vented any defense in an action on the policy. Held, (one justice dissenting) the 
action was barred by the incontestability clause. Columbian National Life Insur
ance Co. v. Wallerstein, 91 F. (2d) 351 (C. C. A. 7th, 1937).

The question presented was a novel one, and there appears to be a total lack of 
precedent. This is emphasized by the failure of the court to cite a single case in 
point. The only reported case in which the precise question was raised is New 
York Life Insurance Company v. Weaver’s Administrator, 114 Ky. 295, 70 S. W. 
628 (1902). In that case it was held that the insurer having been previously sued 
on the policy, could not maintain the action for deceit, since it had failed to set 
up the defense of fraud and had paid the amount of the policy. Only by way of 
dictum was it held that the incontestability clause barred the action of deceit. There 
is a similar absence of precedent as to the right of the insurer to sue in deceit 
in the absence of an incontestability clause. There would seem to be no objection 
in principle to such an action, though cancellation or reliance on the fraud as a 
defense would appear to be more beneficial. It is universally recognized that a 
person induced by fraud to enter into a contract has an election of remedies; he 
can either rescind the contract, or affirm it and sue for damages in deceit for 
the fraud. Wheeler v. Wilkin, 98 Colo. 568, 58 P. (2d) 1223 (1936); 5 W illiston 
and T hompson Contracts (1937) § 1524.
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The weight of authority supports the view that a life insurance policy incon
testable from date is contrary to public policy if it is construed to preclude the 
defense of fraud in the procurement of the policy, and that the fraud can be 
shown at any time as a defense. Welch v. Union Central Life Insurance Co., 108 
Iowa 224, 78 N. W. 853 (1899); Reagan v. Union Mutual Life Insurance Co., 189 
Mass. 555, 76 N. E. 217 (1905). Contra: Duvall v. National Insurance Co., 28 Idaho 
356, 154 Pac. 632 (1916) ; MacKendree v. Southern States Life Insurance Co., 112 
S. C. 335, 99 S. E. 806 (1919); R ichards, I nsurance (4th Ed. 1932) § 378. This 
conflict disappears, however, when the policy is incontestable only after a reason
able time, it being uniformly held that such a provision bars the defense of fraud 
in the procurement of the policy after the expiration of the contestable period. 
Service Life Insurance Co. v. Weinberg, 81 F. (2d) 359 (C. C. A. 7th, 1936); 
Stratton  v. Service Life Insurance Co., 117 Neb. 685, 222 N. W. 332 (1928); Metro
politan Life Insurance Co. v. Peeler, 71 Okla. 238, 176 Pac. 939 (1918). The period 
during which the policy may be contested is frequently said to be analogous to a 
short statute of limitations. Ramsay v. Old Colony Life Insurance Co., 297 111. 592, 
131 N. E. 108 (1921); Williamson v. American Insurance Union, 284 111. App. 150, 
1 N. E. (2d) 541 (1936). But the analogy is not perfect, the limitation being con
tractual, and not governed by the principles of the statute of limitations, Hump- 
ston v. State Mutual Life Assurance Co., 148 Tenn. 439, 464, 256 S. W. 438, 445 
(1923), and it has been held that the clause has no reference to limitations, but 
is a waiver by the insurer of the right to defend on the ground of fraud. Citizens 
Life Insurance Co. v. McClure, 138 Ky. 138, 127 S. W. 749 (1910).

In the instant case the court observed that the purpose of legislative enact
ments requiring an incontestability clause in life insurance policies, in force in 
many states, is to protect the insured and his beneficiary from litigation arising 
out of the policy after the expiration of the contestable period, and that to allow 
the insurer to do indirectly what it had contracted it would not do directly would 
defeat the purpose of the clause. The dissenting opinion proceeded upon the 
theory that the contract and the tort were entirely distinct, and that the incontesta
bility clause, being part of the contract, had no application to the action of deceit. 
It is submitted that the incontestability clause should be given a broad interpreta
tion, and should be construed as a waiver by the insurer of the right to rely in 
any way upon the fraud of the insured in the procurement of the policy after the 
expiration of the contestable period. This is especially true in those jurisdictions 
wherein such clauses are required by statute, but the result should not be different 
because of the fact that the clause is inserted by the insurer of its own volition. 
A different construction would not be in harmony with the treatment of such 
clauses in the adjudicated cases, and would render any benefits under the incon
testability clause largely illusory.

WALTER D. MURPHY.

LABOR—Secondary Boycotts
Petitioner asks for an injunction on behalf of “Al’s Market” to restrain 

defendants from picketing any building, store or factory other than those of 
the petitioner. The petitioner alleged and proved that the defendant’s picketed 
the store of one of its advertisers because he refused to withdraw his advertising 
after defendant informed him that a strike was in progress at the petitioner’s 
plant. The signs and banners carried by the pickets asked the general public 
not to patronise Al’s Market. Threatening language was used against the 
proprietor. Held, Injunction would properly issue to restrain a secondary boycott.
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Evening Times Printing and Publishing Co. v. American Newspaper Guild, 195 
Atl. 378 (N. J. Eq. 1937).

The statute on which the decision turned, N. J . Comp. Stat. (Supp. 1930) tit. 
107, § 131a, is copied after the Clayton Anti-Trust Act, 38 Stat. 738 (1914), 
29 U. S. C. § 52 (1934), so it is not surprising that the court reached the con
clusion that such a boycott was not protected from injunction. The Supreme 
Court had already so interpreted the Clayton Act although the language used 
in the Act does not expressly exclude such conduct. Duplex Printing Co. v. 
Deering, 253 U. S. 443 (1920). The reason of the courts is based on the fact 
that the party so picketed is not himself involved in the labor dispute despite 
the fact that he may be purchasing products more cheaply from the manufacturer 
because of the low wages paid to non-union workers. In Aeolian Co. v. Fischer, 
27 F. (2d) 560 (S. D. N. Y. 1920), the court, interpreting a state statute, ruled 
that a secondary boycott was not bad per se, and in the absence of malice and 
ill-will could not be enjoined. Since the analogy of picketing an employer’s 
business where no strike is in progress has been relied upon by the courts when 
they enjoin a secondary boycott, it is of interest to note a recent case where 
an accord was reached between employer and employees to the exclusion of the 
union in which a picket of the plant by the union was not enjoined. Lauf v. 
Skinner, 5 U. S. L. W eek  735 (Sup. Ct. Feb. 28, 1938). See also Tree Mark 
Shoe Co. v. Schwartz, 139 Misc. 136, 248 N. Y. Supp. 56 (Sup. Ct. 1931).

Secondary boycotts have frequently been held legal. Where union members 
refuse to handle goods not made by union labor, the boycott, as long as peaceful, 
is legal. Bossert v. Duhy, 221 N. Y. 342, 117 N. E. 582 (1917). The courts have 
made some unique distinctions as to enjoinable and unenjoinable secondary boycotts. 
In New York if the banner or sign carried by the pickets appeals to the public, 
asking them not to purchase non-union products, the appeal is valid. Blumenthal 
v. Fientuch, 153 Misc. 40, 273 N. Y. Supp. 660 (Sup. Ct. 1934); but if it appears 
that the pickets are making a direct appeal, as when the sign contains the name 
of the person picketed, the courts do not hesitate to enjoin. Commercial House & 
Window Cleaning Co., Inc. v. Awerkin, 240 N. Y. Supp. 797 (Sup. Ct. 1930).

In the case of Goldfinger v. Fientuch, 11 N. E. (2d) 910 (N. Y. 1937), the 
New York Court of Appeals avoided the phrase “secondary boycott” by coining 
the term “unity of interests”. So long as this “unity of interest” can be found 
between the manufacturer and retailer, the boycott of the retailer is legal. The 
use of this new label indicates a tendency in the courts to face the labor issue 
more squarely and to appreciate that this potent weapon is just and equitable 
when it serves to appraise the public that their patronage may serve to foster 
non-union manufacturing. Particular emphasis must be laid on the fact that 
violence and intimidation on the part of the pickets was proved in the instant 
case. The presence of such elements always serves to destroy the validity of 
any picket. Bayonne Textile Corp. v. American Federation of Silk Workers, 
116 N. J. Eq. 146, 172 Atl. 551 (1934); Bomes v. Providence Local No. 223, 
51 R. I. 499, 155 Atl. 581 (1931).

J. ROBERT MARTIN.

LIBEL AND SLANDER—Privilege—Radio Broadcast
Action for damages for defamation. The attorney for the defendant made the 

alleged defamatory statements of and concerning the plaintiff, a witness for the 
prosecution in a criminal case, while the proceeding was being broadcasted. The 
defamatory matter complained of consisted of statements that the witness had
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“the mind of a dope fiend” when she testified; that she was an “addict” ; and “her 
testimony is imagination and delusion from taking dope”; and that she was “lower 
than a rattlesnake”. The plaintiff sued the presiding judge, the broadcasting com
pany and its manager, and the attorney for the defendant on the theory that the 
broadcasting was an “extra-judicial and an illegal act”. Held, judgment for the 
defendants. Assuming but not deciding that libel as distinguished from slander is 
involved, a witness in a criminal case as to whom the attorney for the defendant 
in the case made alleged defamatory statements in his argument to the jury is not 
entitled to recover damages in an action against the parties involved on the sound 
foundation of public policy. Irwin v. Ashurst, 74 P. (2d) 1127 (Ore. Sup. Ct. 
1938).

“The general rule is that defamatory words spoken upon an occasion absolutely 
privileged, although spoken falsely, knowingly and with express malice, impose 
no liability for damages recoverable in an action of slander; while such words 
spoken upon an occasion only conditionally privileged, impose such liability, if 
spoken with what is called express malice.” Blakeslee v. Carroll, 64 Conn. 223, 29 
Atl. 473 (1894). A qualified privilege generally relates to privileged interests and 
comprehends communications made in good faith without actual malice and with 
reasonable grounds for believing them to be true, upon a subject matter in which 
the author has an interest or in reference to which he has a duty, public, personal, 
or private, either legal, judicial, political, moral, or social, made to a person hav
ing a corresponding interest of duty. Perdue v. Montgomery Ward & Co., 107 
S. W. (2d) 12 (Mo. 1937). Although a subject may be conditionally privileged, 
communications thereon become unprivileged when they go beyond the plain neces
sities of the situation. Conrad v. Allis-Chalmers Mfg. Co., 228 Mo. App. 817, 
73 S. W. (2d) 438 (1934); Louisiana Oil Corporation v. Renno, 173 Miss. 609, 157 
So. 705 (1934).

A. The privilege of the presiding judge: On the ground of public policy, a judge 
has absolute immunity from liability in an action for defamatory words published 
in the course of judicial proceedings. Such privilege exists for the promotion of 
the public welfare, the purpose being that judges may speak their minds freely 
and exercise their respective functions without fear of risking a criminal prosecu
tion or an action for damages. M amey v. Joseph, 94 Kan. 18, 145 Pac. 822 (1915).

However, was the broadcasting of the alleged defamatory matter “extra-judi
cial” and an “excessive publication” of the statements? The possibility of waiving 
the existing privilege which does not extend beyond the scope of the judicial proceed
ing by permitting the broadcast is a novel contention urged by the plaintiff in the 
present case. The Oregon Court refused to consider this contention and upheld 
the judge’s use of his discretionary power in granting permission to broadcast. 
Thus, absolute privilege based on a broad application of public policy governed 
the court’s decision.

B. The privilege of the broadcasting company and its manager: A “judicial pro
ceeding” is any proceeding wherein judicial action is invoked and taken, and a true 
report thereof is qualifiedly privileged. Mannix v. Portland Telegram, 144 Ore. 
172, 23 P. (2d) 138 (1933). A conditional privilege requires a strict confinement 
to the reporting of the actual proceeding in court and must contain nothing in addi
tion thereto: it must be a fair, impartial and accurate account, Gordon v. News- 
Journal Co., 36 Del. 396,176 Atl. 657 (Super. Ct. 1935); Holway v. World Publish
ing Co., 171 Okla. 306, 44 P. (2d) 881 (1935); and the burden of proof is upon the 
plaintiff to prove actual malice or a digression from the privilege, McClintock v. 
McClure, 171 Ky. 714, 188 S. W. 867 (1916); Williams v. Standard-Examiner Pub
lishing Co., 83 Utah 31, 27 P. (2d) 1 (1933).
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Neither the broadcasting company nor its manager participated actively in the 
account of the proceeding broadcasted, for all that was done was to transmit to the 
public a true and accurate account of that which took place at the trial. Under 
such circumstances no express malice can be shown and there was no digression. 
Therefore, “if the statements made were privileged, then the broadcasting thereof 
would likewise be privileged.” Israel v. Portland News Publishing Co., 152 Ore. 
255, 53 P. (2d) 529 (1936). Thus the immunity of the broadcasting company is 
likened to that of a newspaper. See cases infra.

C. The privilege of the attorney: Statements of an attorney made in the course 
of a judicial proceeding are privileged as to his client and himself if the state
ments are pertinent and material, Speenburgh v. Schwartz, 300 N. Y. Supp. 196 
(Sup. Ct. 1937); and wide range is permitted on what is pertinent and material 
as a matter of public policy, Youmans v. Smith, 153 N. Y. 214, 47 N. E. 265 
(1897) ; Andrews v. Gardiner, 224 N. Y. 440, 121 N. E. 341 (1918). In England 
an attorney’s immunity is much broader. There the immunity exists whether the 
statements made are relevant or not. B arratt v. Kearns (1905) 1 K. B. 504; 
Munster v. Lamb 11 Q. B. D. 558 (1883).

In the case of Kemper v. Fort, 219 Pa. 85, 67 Atl. 991 (1907), involving the pro
bate of a will wherein the testator had provided for his daughter and her children, 
the alleged libelous statements of the trustee and attorney concerning the legiti
macy of the claimant were held relevant and privileged since the testator’s inten
tion was to provide for all legitimate children taking directly from him. In Bugg v. 
Northwestern National Insurance Co., 114 Kan. 549, 220 Pac. 258 (1923), the 
court held that an attorney’s statements imputing volitional destruction on the 
part of the claimant were relevant in a case involving an insurance policy claim. 
Again, in Youmans v. Smith, 153 N. Y. 214, 47 N. E. 265 (1897), where the plain
tiff, an attorney sued the defendant for publishing a “list of questions to be asked” 
in conjunction with a disbarment proceeding, the court held such “a list of ques
tions” would be relevant on the ground of public policy and a counsel might “write 
or speak with that free and open mind which the administration of justice de
mands”. Finally, in Barnett v. Loud, 226 Mass. 447, 115 N. E. 767 (1917), it was 
held that statements charging the plaintiff, an attorney, with permitting a vile and 
disreputable woman to visit his office and permitting gambling in his office during 
business hours were wholly irrelevant to the issue and libelous.

There is no conflict as to these well-established rules of privilege founded on 
public policy. However, does public policy demand that trials should be broad
casted? It has been held that every qualified privilege may be defeated by its abuse, 
as by excessive publication of slander. Kroger Grocery & Baking Co. v. Yount, 
66 F. (2d) 700 (C. C. A. 8th, 1933). Could the broadcasting of trials under any 
circumstances be viewed as an excessive publication and abuse of the privilege? 
It is evident that as a result of extenuating circumstances, the broadcasting of 
trials may be a matter of public policy. However, does it follow that public policy 
is attached to the broadcasting of all trials?

DAVID HOROWITZ.

MUNICIPAL CORPORATIONS— Enforcing Assessment Against Cemetery Land.

Plaintiff contractors, seeking to foreclose an assessment lien for sidewalk paving, 
were met with the defense that the land affected by the lien was entirely filled 
with graves, either in actual use as such, or under contract by the public for such 
use. Although the prayer of the complaint was that the real estate be ordered 
sold to satisfy the claim, the plaintiffs on appeal urge that the lower court should
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have rendered a personal judgment in their favor for the amount of the lien. 
Held, judgment affirmed. Although public policy prevents the sale on execution of 
real estate used for certain purposes, equitable principles may not be invoked to 
provide a remedy in the form of a personal judgment against the owner of such 
real estate. Olson v. Gary Oak Hill Cemetery Association, 10 N. E. (2d) 995 (Ind. 
1937).

It is the public policy of Indiana that the land used as a cemetery should not 
be the subject of an assessment lien to be enforced by a foreclosure and sale as 
other property. Gary v. Gary Oak Hill Cemetery Association, 186 Ind. 446, 116 
N. E. 741 (1917). This rule obtains generally in other jurisdictions as a result of 
statutory provision or judicial declaration. Woodmere Cemetery Association v. 
Detroit, 192 Mich. 553, 159 N. W. 383 (1916). Compare: Greenwood Cemetery of 
Wayne v. Wayne, 110 Neb. 300, 193 N. W. 734 (1923), where it was held that 
unsold lots were not exempt from foreclosure and sale.

In Louisville N. A. & C. R. R. v. Boney, 117 Ind. 501, 20 N. E. 432 (1889), a 
section of roadbed was held to be so essential to the exercise of a railroad franchise 
as to be exempt from foreclosure upon a contractor’s lien. The court in that case, 
however, employed the lien as a basis for the exercise of a beneficial equitable 
jurisdiction to coerce payment of the debt. Thus, the Indiana courts do, where 
necessary in order to enforce a lien, render personal judgments against railroad 
companies in lieu of a foreclosure of roadbed property. Pittsburgh C., C. & St. L. 
Ry. v. Fish, 158 Ind. 525, 63 N. E. 454 (1902). This class of cases, however, repre
sents a departure from the established rule that (in the absence of statutes so 
providing) a special assessment to pay the cost of some local improvement does 
not take effect as a personal obligation of the owner of the property benefited by 
the improvement but is merely a charge on the property itself and can be enforced 
(if at all) only by foreclosure of the lien so created and by the sale on execu
tion of the property affected. Snetzer v. Gregg, 129 Ark. 572, 196 S. W. 925 
(1917); Morrison v. Culver’s Estate, 216 Iowa 676, 248 N. W. 237 (1933); Mar
shall v. C. S. Young Const. Co., 94 Fla. 11, 113 So. 565 (1927); Marysville v. Free
man, 285 Pac. 1051 (Cal. 1930); Ormsby v. London, 220 Ky. 148, 294 S. W. 1025 
(1927). Compare with Leeds v. De Frees, 157 Ind. 392, 61 N. E. 930 (1901), where 
no objection to personal judgment was made. So great is the reluctance of the 
courts to grant a personal judgment in assessment cases that in Milwaukee County 
v. Milwaukee Electric Ry. & Light Co., 210 Wis. 169, 246 N. W. 430 (1933), a 
statute giving cities and towns debt actions for taxes was held not to include a 
debt action for a special assessment'; and in Philadelphia ex rel. Montgomery Pav
ing Co. v. Egolf, 314 Pa. 216, 171 Atl. 604 (1934) it was held that a statute em
powering a municipal corporation to recover in assumpsit for improvements did 
not inure to the benefit of the contractor or assignee of the assessment bills, whose 
remedy is limited to an action in rem against the property affected.

The result, in the instant case, is admittedly regrettable since it leaves the plain
tiffs without means of enforcing payment. The application to these cases of a 
strict construction of the statutes creating the power to charge property with spe
cial assessments leaves no alternative. See, 2 E lliott, Roads and Streets (4th 
ed.) 877 and compare with dissenting opinion in Woodmere Cemetery Ass’n v. City 
of Detroit, supra.

MAX MALIN.

PUBLIC UTILITIES—Electricity—Reasonable Regulations
In October, 1934, the plaintiff purchased a summer cottage in Madison which 

remained unoccupied until May 1935. The defendant company has the exclusive
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privilege of supplying electricity in Madison. The plaintiff applied for service 
from the defendant on May 3d and on the next day service was supplied. The 
defendant claiming that the rate plan under which they furnished the plaintiff 
service required a minimum of one dollar per month on the calendar year from 
January to January, billed the plaintiff for the preceding four months and the 
month of May at the rate of one dollar per month. Plaintiff paid for the month 
of May but refused to pay for the preceding months. Defendant threatened to 
discontinue service if the bill remained unpaid and on July 30 disconnected its 
electric service. On July 31 the plaintiff brought this action claiming an injunction 
and damages. Held, that a present or threatened shutting off of service by an elec
tric company because of non-payment of an account where there is a bona fide 
dispute as to its correctness or the liability therefor is sufficient ground for grant
ing an injunction to prevent such discontinuance or compel restoration upon proper 
conditions. Steel v. Clinton Electric Light and Power Co., 193 Atl. 613 (Conn. 
1937).

The rule is general that a public service corporation may make and enforce a 
reasonable rule to refuse service if after notice a bill remains unpaid. 2 P ond, 
P ublic Utilities (4th ed. 1932) § 668. Turner v. Revere Water Co., 171 Mass. 329, 
50 N. E. 634 (1898). The obvious reason for this rule is that the expense of col
lecting delinquent accounts would be prohibitive if made by legal proceedings. 
Goodwin v. Cadwallader, 172 Ind. 619, 87 N. E. 644 (1909); Central Louisiana 
Power Co. v. Thomas, 145 Miss. 352, 110 So. 673 (1927).

What constitutes a reasonable rule is a different question. A rule providing that 
water service shall be turned off and not restored until all back rent is paid is 
held to be reasonable, City of Mansfield v. Humphrey’s Manuf. Co., 82 Ohio St. 216, 
92 N. E. 233 (1910); and so with a regulation requiring payment in thirty days, 
Poole v. Paris Mountain Water Co., 81 S. C. 438, 62 S. E. 874 (1908). A regula
tion authorizing a cutting off of service even though one of two users of a common 
tap has paid his share is held reasonable, Cox v. Synthiana, 123 Ky. 363, 96 S. W. 
456 (1906); as is one allowing discontinuance of service for failure to pay the 
reasonable expense incurred by the city in making a water connection, Dodd v. 
Atlanta, 154 Ga. 33, 113 S. E. 166 (1922); and one authorizing discontinuance to 
enforce a minimum advance rate, Sims v. Alabama Water Co., 205 Ala. 378, 87 
So. 688 (1920); the same is true in the case of a regulation requiring a customer 
to pay for water illegally taken through an unmetered pipe or suffer discon
tinuance of service, Krumenaker v. Dougherty, 74 App. Div. 452, 77 N. Y. Supp. 
467 (1st Dep’t 1902).

On the other hand a regulation requiring a prospective customer to pay for ser
vice furnished on the premises to a former customer on the theory that there is a 
lien for such service against the property or against the proprietor is regarded 
as unreasonable. Camaggio v. Greenwood, 142 Miss. 885, 108 So. 141 (1926). And 
it is unreasonable for a supply company to shut off a consumer’s supply where 
he has tendered the-correct amount of the rent therefor, Birmingham Water Works 
Co. v. Keiley, 2 Ala. App. 629, 56 So. 838 (1911), and this though the tender is not 
made within the period required by the company’s rules. Birmingham Water Works 
Co. v. Bailey, 5 Ala. App. 474, 59 So. 338 (1912). It is unreasonable, also, to cut off 
the supply of water from a school since it is a public necessity there and the 
duty of the school board to pay can be enforced by mandamus, Board of Educa
tion v. Richmond, 137 N. Y. Supp. 62 (Sup. Ct. 1912), the same being true in the 
case of water supply for fire hydrants. Baker v. N. Y. Interurban Water Co., 113 
Misc. 459, 184 N. Y. Supp. 833 (Sup. Ct. 1920). Contra: Tyrone Gas and Water 
Co. v. Burley, 19 Pa. Super. 348 (1902). And the fact that a consumer of utility 
service fails to pay for the same will not justify discontinuance of the service to
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the same consumer under a separate contract and at a different location. South
west Gas and Electric Co. v. Stanley, 45 S. W. (2d) 671 (Tex. Civ. App. 1932).

But as noted in the principal case the exception to the general rule above stated 
is when there is a bona fide dispute between the parties. The dispute may be either 
as to the liability of the consumer or as to the amount of the charge. McEntee v. 
Kingston Water Co., 165 N. Y. 27, 58 N. E 785 (1900). And a lack of a wilful or 
negligent failure on the part of the consumer to pay the bill may evidence good 
faith in disputing it. Kentucky Utilities Co. v. Warren Ellison Cafe, 231 Ky. 558, 
21 S. W. (2d) 976 (1929). Such a dispute may arise where a person, who has no 
knowledge of fraud which has prevented the proper operation of the meter, is 
asked to pay a sum greater than that indicated by the meter, in which case the 
supply cannot be cut off. Healy v. New York, 90 App. Div. 170, 85 N. Y. Supp. 750 
(1st Dep’t 1904). Also a good reason for dispute arises where the bill for service 
is clearly unreasonable, discriminatory and excessive, in which case of course, the 
supply cannot be cut off. Kerz v. Galena Water Co., 139 111. App. 598 (1908). But 
where the company’s supply has been surreptitiously taken and the amount so taken 
cannot be accurately ascertained an estimate of such amount based on a reasonable 
calculation will be upheld and failure of the user to pay in accordance with the 
estimate will warrant shutting off the supply. Krumenaker v. Dougherty, supra. 
Before a service company cuts a consumer’s supply it must charge the correct 
amount and it must know that its rules have been violated, for if it cuts off ser
vice after rendering an unjust or erroneous bill, Louisville Tobacco Warehouse Co. 
v. Louisville Water Co., 162 Ky. 478, 172 S. W. 928 (1915), or if the cutting off 
of the service is the result of negligence, Birmingham Waterworks Co. v. Wilson, 
2 Ala. App. 581, 56 So. 760 (1911), the termination of service is at the peril of the 
company and it will be liable to damages suffered by the consumer. Sims v. Ala
bama Water Co., supra. However, if, as a matter of fact the bill rendered was 
correct, the consumer whose service has been cut off for refusal to pay the bill 
cannot recover damages even though his refusal was based upon a bona fide belief 
that the charge was unjust and exorbitant. Louisville Tobacco Warehouse Co. v. 
Louisville Water Co., supra.

It is to be noted in this case that the court did not actually decide whether the 
charge for service four months previous to the application of the plaintiff for the 
defendant’s service was reasonable. But the court did find that the dispute related 
to the interpretation of the rate plan, applied by the defendant to the plaintiff, 
as permitting a charge for the months preceding her application. There was a 
bona fide dispute here which justified the consumer in seeking equitable relief by 
way of injunction to compel restoration of service, Carter v. Suburban Water Co., 
131 Md. 91, 101 Atl. 771 (1917), for the utility company was charging the con
sumer for service which she did not receive.

There was also some dispute in this case as to whether the plaintiff could resort 
to a judicial tribunal for equitable relief since she could have obtained the same 
relief under Co n n . Ge n . Stat. (1930) § 3598, providing for appeal to the public 
service commission in such cases. However, the court ruled that even though this 
was an appropriate case for an appeal to the commission there was nothing in the 
statute which indicated that this was an exclusive remedy and it therefore reversed 
the lower court for finding that it was without jurisdiction to issue an injunction 
against deprivation of service.

JAMES C. PARAKILAS.

TAXATION—Federal Gift Tax—Transfers Subject to Modification
In 1934 the plaintiff transferred certain shares of stock in trust for named 

beneficiaries, reserving the right to modify or alter the trusts by changing the
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beneficiaries or the amounts of their interests, but expressly relinquishing power 
to revest any interest in himself or his estate. The Commissioner of Internal 
Revenue determined that the transfer was taxable as a gift under Section 501 
of the Revenue Act of 1932. 47 Stat. 245, 26 U. S. C. § 550 (1934). The settlor 
paid the tax assessed, and, upon rejection of his claim for refund, sued to recover 
the tax as illegally collected. The Collector moved to dismiss the complaint. The 
District Court denied the motion and the Collector appealed. Held, the trust is 
equivalent to a revocable trust and consequently is not subject to a gift tax until 
the settlor terminates his power of modification (Hand, Augustus, J. dissenting). 
Hesslein v. Hoey, 91 F. (2d) 954 (C. C. A. 2d, 1937), cert, denied, 58 Sup. Ct. 284 
(December 6, 1937).

In Burnet v. Guggenheim, 288 U. S. 280, 286 (1933) Mr. Justice Cardozo said: 
“The tax upon gifts is closely related both in structure and in purpose to the tax
upon those transfers that take effect at death.............The gift tax is Part II of
Title III of the Revenue Act of 1924; The Estate Tax is Part I of the same title. 
The two statues are plainly in pari materia.” Apparently the purpose of the 
present gift tax was to supplement the estate tax and prevent avoidance of it. 
H. R. Rep. N o. 708, 72d Cong., 1st Sess. (1932) 28. The gift tax of 1924 was 
repealed by Sections 302(c) and 1200 of the Revenue Act of 1926, 44 Stat. 70, 125, 
126, when Congress established a conclusive presumption that gifts within two 
years of death were made in contemplation of death and therefore subject to 
estate tax. This presumption was held invalid in Heiner v. Donan, 285 U. S. 312 
(1932), and Congress enacted the gift tax provisions of the Revenue Act of 1932.

It is well established that a transfer of property in trust reserving a complete 
power of revocation in the grantor is not a taxable gift while that power exists, 
but becomes so only when it is terminated. A provision to this effect was included 
in Section 501(c) of the Revenue Act of 1932. 47 Stat. 245. In the Guggenheim 
case the Supreme Court ruled that a transfer of property by deed of trust in 1917 
was taxable as a gift when the grantor’s power of revocation was terminated in 
1925. As a result of this decision Section 501(c) of the Revenue Act of 1932 
was repealed as unnecessary by Section 511 of the Revenue Act of 1934. 48 Stat. 
758.

In the Guggenheim case the Court pointed out that, according to established 
doctrine, the termination at death of a power of revocation over property trans
ferred in trust consummated the transfer and subjected it to estate tax, Chase 
National Bank v. United States, 278 U. S. 327 (1929) ; Reinecke v. Northern Trust 
Company, 278 U. S. 339 (1929); Saltonstall v. Saltonstall, 276 U. S. 260 (1928); 
that transfers sliould be consistently construed under both statutes since they are 
a part of the same act; that since a present transfer of property is not consum
mated for estate tax purposes upon delivery of a revocable deed, but only upon the 
extinguishment of the power by the settlor’s death, it is not consummated for gift 
tax purposes and consequently can be consummated only upon the termination of 
the power of revocation. Cf. Corliss v. Bowers, 281 U. S. 376, 378 (1930) where 
Mr. Justice Holmes said: “. . . . taxation is not so much concerned with refine
ments of title as it is with actual command over the property taxed—the actual 
benefit for which the tax is paid.”

But in the principal case the power reserved is not so absolute as that in the 
Guggenheim case. However, the Supreme Court, extending the doctrine of the 
Chase National Bank case, the Northern Trust Company case, and the Saltonstall 
case, has held in cases where the factual situation was substantially the same as 
that in the principal case that the trust was subject to estate tax. Porter v. Com
missioner, 288 U. S. 436 (1933); Commissioner v. Chase National Bank, 82 F.
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(2d) 157 (C. C. A. 2d, 1937). In Porter v. Commissioner, 288 U. S. 436, 443 (1933), 
the Court said: “So far as concerns the [estate] tax here involved, there is no 
difference in principle between a transfer subject to such changes and one that is 
revocable.” It follows that the trust estate in the principal case is not subject to 
gift tax until the power of modification is terminated. Moreover, Section 510 of 
the Revenue Act of 1932 provides that, “If the tax is not paid when due, the donee 
of any gift shall be personally liable for such tax to the extent of the value of 
such gift.” 47 Stat. 249, 26 U. S. C. § 559 (1934). It is unlikely that Congress 
intended to impose personal liability on donees for transfers of property where 
there is no assurance that the named donees will receive any part of the property.

In exceptional cases, e. g., where gifts are made in contemplation of death, a 
transfer may be subject to both a gift tax and an estate tax. 44 Stat. 70 (1926), 
26 U. S. C. 411(c) (1934). For this reason, among others, a somewhat limited 
credit against the estate tax is allowed for gift taxes paid on the same property, 
47 Stat. 278 (1932), 26 U. S. C. 413(a) (2) (1934).

The majority read an equitable construction into the statute. Justice Augustus 
Hand thought the statute should be applied literally and, since it expressly excludes 
gifts where a power to revest in the settlor is reserved, it should be deemed to 
include all other gifts regardless of what other powers may be reserved.

ROBERT F. GRAHAM.

TRUSTS—Reservation of Power to Revoke
By a statute of New York, a personal right of election is given to the surviving 

spouse to take his or her share of the estate of the other spouse as in intestacy, 
or under the will [D ecedent E state Law  § 18.1]. This share, however, includes 
no property which does not form part of the estate at the decedent’s death. The 
husband, three days before his death, executed trust agreements by which, in form 
at least, he transferred to trustees all his real and personal property. The widow 
has challenged the validity of the transfer to the trustees on the ground that the 
agreements did not effectively divest the settlor of title to his property, and hence 
he died seised of the property and under the law she would have her dower right. 
The beneficiary named in the trust agreement has brought this action to compel 
the trustees to carry out its terms. Held, by the terms of the trust, the husband 
reserved the enjoyment of the entire income of the trust for his lifetime; he 
reserved the right to revoke the trust at any time; and the powers granted to the 
trustees were made “subject to the settlor’s control during his life” and could be 
exercised “only as the settlor shall from time to time direct in writing.” Such a 
transfer was wholly illusory since the husband has not effectively divested himself 
of the ownership of the property. Hence, the widow’s expectant interest was not 
extinguished. Newman v. Dore, 275 N. Y. 371, 9 N. E. (2d) 966 (1937).

The common law rule as to joinder of both husband and wife in conveyances by 
either has been greatly modified by the modem courts. But notwithstanding the 
fact that a spouse may now legally defeat any expectant interest of the other 
spouse with the latter’s joinder, Patterson v. McClenathan, 296 111. 475 129 N. E. 
767 (1921), the law has retained to some extent at least a quasi-protection of the 
surviving spouse’s interest, as is manifested in these cases where the vested spouse 
conveys property solely for the purpose of defrauding the other’s interest. The 
rules and norms employed by the various courts to salvage some of the remnants 
of the common law prerogative of the surviving spouse can be found only by inves
tigating the various decisions.

The most extreme cases may be classified as those which hold that even though 
the vested spouse creates an absolute transfer of his property in another yet, if
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such a transfer was made with the intent to defeat the wife’s contingent interest, 
it is void. And this is so even though, if made free from such intent, the effect 
would be the same. Payne v. Tatem, 236 Ky. 306, 33 S. W. (2d) 2 (1930); Thayer v. 
Thayer, 14 Vt. 107 (1842); Evans v. Evans, 78 N. H. 352, 100 Atl. 671 (1917); 
Dyer v. Smith, 62 Mo. App. 606 (1895). “It is difficult to see how such an inten
tion or purpose could invalidate a conveyance of trust, if the terms and effect 
thereof are permitted by law.” Scott, Trusts and the Statute of Wills (1930) 43 
H arv. L. Rev. 521. And it seems impracticable to allow the validity of a conveyance 
depend, or be subject to being voided, on the mere elusive proof of a fraudulent 
intent.

An opposite and better view is taken by the majority of the courts as to the 
test of the validity of the transfer by one spouse which would exclude participation 
by the other. The leading case in this line is Leonard v. Leonard, 181 Mass. 458, 63 
N. E. 1068 (1902), in which the court expressly stated that “the intent to defeat 
a claim which otherwise a wife might have is not enough to defeat the deed.” That 
is, if the spouse has bona fide divested himself of ownership of the property, he is 
deemed no longer owner and his surviving spouse can have no recourse, even 
though such conveyance was made solely for the purpose of so depriving his spouse. 
Boyle v. Smyth Co., 248 111. App. 57 (1928); Mandell v. Bron, 270 Pa. 566, 113 Atl. 
834 (1921). And it is immaterial whether the conveyance was made without con
sideration, Graham v. Allen, 116 Ore. 501, 241 Pac. 1007 (1925), or by voluntary 
gift, Mandell v. Bron, supra. As long as he parted with ownership, it matters 
not what was his intent in so doing, i. e. the test is whether the transfer was real 
or illusory, not whether the intent in so doing was to deprive the wife of her 
inchoate interest.

The question of the validity of the creation of a trust by the spouse, reserving 
the benefits to himself, with the power of revoking the trust at any time, has 
engendered much litigation. Clearly in the previous cases cited where the intent 
to defraud the other spouse’s expectant interest is the controlling test, such a trust 
would be void as against the spouse if made with that intent, cases supra. But 
in most of the other courts the decisions are to the contrary. The reservation of 
the income of the trust coupled with the power to revoke, although very close to 
the border line as to the settlors intent to bona fide divest himself of the property, 
has been most generally held to defeat the widow’s interest. Kelly v. Snow, 185 
Mass. 288, 70 N. E. 89 (1904); Brown v. Fidelity Trust Co., 126 Md. 175, 94 Atl. 
523 (1915).

In Pennsylvania, especially, the courts have sustained the validity of such trusts, 
holding that it creates a present transfer of the property, and is not of a testa
mentary character, for the grantor is no longer the owner. He has created an 
estate in another, reserving to himself only the naked power to revoke. The estate 
hence becomes at once vested in the beneficiary, subject to being divested upon the 
exercise of this power. The power not being exercised during his life, and not 
descending to his heirs because it is wholly a personal right, the estate becomes 
absolute and the widow has no right in the property. Lines v. Lines, 142 Pa. 149, 
21 Atl. 809 (1891); Dickerson’s Appeal, 115 Pa. 198, 8 Atl. 64 (1887). But where 
the interest attempted to be conveyed was not a vested right in the property to any 
of the beneficiaries, but a contingent interest not to take effect until after the death 
of the grantor, it was held to be of testamentary character in John v. Bowden, 68 
Fla. 32, 66 So. 155 (1914), in which instance the widow could exercise her right of 
dower.

AUGUSTUS CRENSHAW, III.
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WILLS— Revocation by Subsequent Instrument
Trustees instituted these proceedings to determine validity of will of October 15, 

1935, and previous wills and a codicil as to the real property situated in New York. 
By the will of October 15th, which had no revocation clause, the testator, a resident 
of Connecticut, attempted to dispose of all his property, and set up a trust as to 
the realty in violation of the rule against perpetuities. He had previously executed 
a valid will operative as to all of his property September 10, 1934, and added a 
codicil on No%rember 22, 1934. Held, a will containing valid provisions as to per
sonalty and invalid provisions as to realty, and containing no revocatory clause, 
revoked the prior will and codicil containing valid provisions as to the realty. 
In re Wupperman’s Estate, 300 N. Y. Supp. 344 (Surr. Ct. 1937).

The court refused to construe the will of October 15th and the first will and 
codicil together, because it could not find the intent on the part of the testator to 
make the revocation of the prior will or any of its provisions conditional on the 
validity of the dispositions in the later will. It found merely an intent to revoke 
absolutely, regardless of the validity of the dispositions. Revocation is a matter 
dependent on the intention of the testator. M atter of Cunnion’s Will, 201 N. Y. 
123, 94 N. E. 648 (1911); Cornish, Dependent Relative Revocation (1931) 5 So. 
Cal. L. Rev. 273.

The Statute of Frauds provides for revocation by “another instrument in writ
ing.” When a will cannot operate affirmatively and its inconsistent provisions are 
alone the revoking factors, it cannot be set up to revoke, since there are no valid 
inconsistent provisions to revoke the terms of the first will. The requirement of 
“another instrument in writing” is not met when the second document contains 
no clause of revocation and is itself inoperative, Ex Parte Ilchester, 7 Ves. 348 
(Ch. 1803). Accord: In re Fleetwood, 15 Ch. Div. 594 (1880).

“A later will is not necessarily a revocation of a prior will, unless . . . .  by the 
later will a disposition is made of all the testator’s property, or the same is so 
inconsistent with the former will that the two cannot stand together, or that the 
former will is revoked pro tanto.” M atter of Cunnion’s Will, supra. All agree that 
when the later will validly disposes of all of testator’s property it is inconsistent 
with any prior will and revokes it, even though there be no revocation clause, 
Newcomb v. Webster, 113 N. Y. 191, 21 N. E. 77 (1889). But there is a conflict in 
those cases where the later will contains some invalid provisions.

According to the Civil Law, when the entire document is valid, but a disposition 
in the document is invalid, the first will is nevertheless revoked. G. I n st . 2.17.2. 
This doctrine was first held to be the law of England in French’s Case, Roll. Abr., 
Dev. (O) 4 (c. 1587). Accord: Roper v. Constable, 2 Eq. Cas. Abr. 359, 22 Eng. 
Rep. 305 (Ch. 1713). The English courts in Pillay v. Subammal, 32 T. L. R. 118 
(P. C. 1915), relaxed the rule and held that “a prior inconsistent will is revoked 
only in so far as necessary to give effect to the later will.” Compare with Duguid 
v. Fraser, 31 Ch. D. 449 (1867). The latest English case, Ward v. Van der Loeff 
[1924] A. C. 653, unequivocally lays down the rule that there is no revocation where 
the later provision is inoperative. If the disposition is inoperative, it is as if 
there were no disposition, and, hence, there is no inconsistent provision in the later 
will and the former remains in full force and vigor to the extent that they can 
stand together.

This rule as laid down in Ward v. Van der Loeff, supra, is held by Professor 
Warren to be the law in the majority of the states in this country, Warren, De
pendent Relative Revocation (1919) 33 H arv. L. Rev. 353. Where a portion of 
the dispositions made by a later will containing no express revocation clause is 
invalid and by reason of that invalidity the entire estate is not disposed of, it is



to the extent of the undisposed of estate not inconsistent with a prior will and does 
not completely revoke it. In re Mark's Estate, 174 Cal. 762, 164 Pac. 640 (1917). 
Accord: Altrock v. Vardenburgh, 25 N. Y. Supp. 851 (Sup. Ct. 1893); Austin  v. 
Oakes, 117 N. Y. 577, 23 N. E. 193 (1890); Lougee v. Wilkie, 209 Mass. 184, 95 
N. E. 221 (1911); U. S. Fidelity and Guaranty Co. v. Douglas’s Trustee, 134 Ky. 
374, 120 S. W. 328 (1909); Pierpont v. Patrick, 53 N. Y. 591 (1873); Ewell v. 
Sneed, 136 Tenn. 602, 191 S. W. 131 (1917).

Three previous New York decisions, Altrock v. Vardenburgh, Austin  v. Oakes, 
and Pierpont v. Patrick, supra, follow this rule, and hence the court in the instant 
case has in effect reversed these decisions and decides in conflict with what has 
been the established law in that state. In Alabama the mere execution of a later 
will of itself revokes the earlier will, Bruce v. Sierra, 175 Ala. 517, 57 So. 709 
(1912).

The so-called minority holds that a disposition is a disposition, i. e., whether or 
not it is legally valid is of no consequence. The test is whether or not the words 
used attempt a disposition of all the property. If they do, it shows an intent to 
revoke the entire will regardless of whether or not some of the provisions are 
legally enforceable or not as long as the provisions in the second will, although 
inoperative, are inconsistent with those of the first will, it is a revocation of the 
first. Carpenter v. Miller’s Executors, 3 W. Va. 174 (1869). Accord: Read v. 
Manning, 30 Miss. 308 (1855).

Mr. Cornish writes in support of the theory of the majority. “There is no logical 
distinction between the failing of a will because defectively executed and its failure 
because its provisions are invalid.” Cornish, Dependent Relative Revocation 
(1931) 5 So. Cal. L. Rev. 273, 297. Nevertheless, no matter which theory we 
adopt, the guiding star of the courts should be the intent of the testator and how 
to effectuate it. •

FREDERICK R. TOURKOW.
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BO O K  REVIEWS
CASES ON INTERNATIONAL LAW—by James Brown Scott f  and Walter H. E.

Jaeger t. St. Paul, West Publishing Company, 1937. Pp. lxix, 1062.

This book, although modestly described as a new edition of Dr. 
Scott’s former casebook,* 1 in reality is essentially a new work. A 
totally different basic approach is employed by the editors. In the 
former edition the editor sought to show by his selection of materials 
that international law is a part of the English common law and that 
after the American Revolution it became a part of the municipal 
law in the United States, recognized and enforced in the courts.2 To 
that end the selection of cases in the former edition 'was “principally 
selected from decisions of English and American courts”. In the 
present edition the editors assert that they “are of the opinion that 
the legal nature of the law of nations has now been sufficiently demon
strated both to justify and to require the reaching of international 
law as a branch of legal science in the law schools not merely of the 
United States but of every country in the international community.” 3 
Thus the basic purpose in the selection of cases in the present edition 
is to demonstrate the universality of the law of nations. Accordingly, 
“the American cases constitute slightly less than twenty per cent of 
the collection, the cases of arbitration somewhat over twenty per cent 
and the balance—or approximately sixty per cent—are decisions of 
municipal courts of foreign nations.” 4

Some teachers may note the absence in this collection of some of 
their “old loves”. To the reviewer the presence of a multitude of new 
cases in this edition is stimulating and refreshing. Teaching new

f  Trustee and Secretary, Carnegie Endowment for International Peace and 
Director of its Division of International Law; Professor of International Law 
and Foreign Relations, Roman Law and Jurisprudence, Georgetown University.

X Professor of Law and Director of Graduate Research, Georgetown University 
Law School.

1 S c o t t , C a s e s  o n  I n t e r n a t i o n a l  L a w  (1922).
2 Ibid. Author’s Preface. Pp. xi-xvii.
3 Preface. P. v.
4 Among the later are decisions from courts in Great Britain, Australia, New 

Zealand, Irish Free State, Canada, Union of South Africa, Hongkong, Egypt, 
France, French Tahiti, Martinique, China, Japan, Belgium, Luxemburg, Switzer
land, Italy, Austria, Hungary, Greece, Yugoslavia, Germany, Russia, Norway, 
Denmark, Netherlands, Poland, Lithuania, Syria, Danzig, Latvia, Estonia, 
Rumania, Portugal, Brazil, Uruguay, Cuba, Costa Rica, Bolivia, Argentina, Mexico, 
Guatemala, Nicaragua, Venezuela, Chile, Ecuador, Peru, Panama, Philippine 
Islands.

7 8 8
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cases in time may wean affection from the old. This reviewer sub
mits that the inclusion of many “foreign” decisions and opinions of 
international tribunals gives proper emphasis to the international 
character of the subject.

The editors have seemed to sense that the inclusion of many 
“foreign” cases may raise the eyebrows of the sceptical student who 
is interested in the law as recognized in the United States. Instead 
of dismissing this student interest in the recognition of principles in 
the opinions of American courts as pro-national or ultra-provincial, 
the editors seem to have recognized its existence. Extensive footnotes, 
throughout the work, give the key to teacher and student to unlock 
this material.

In another important particular this edition makes a radical change 
from the former. The old division of “Peace” and “War” has been 
discarded. In this edition the editors adopt the division, long recog
nized in municipal law, between “substantive law” and “procedural 
law”. In the latter part of the book the student is initiated into the 
procedure followed in international cases.

Courses in international law are frequently found among the courses 
offered for graduate study. An instructor in such a course probably 
will desire to place a student more or less “on his own”. To such a 
teacher this casebook offers many possibilities. The footnotes through
out the book are extensive and furnish opportunities to make a start 
on further or collateral matters. The extensive tables of “monographs 
and periodical literature” and “select list of references and authorities” 
furnish guideposts for student research. Perhaps the most helpful 
feature is the inclusion at the end of each chapter, grouped under 
suitable* headings, of so-called “problem notes”. These consist of brief 
statements of fact taken largely from leading decisions of the United 
States Supreme Court. Each “problem” note is accompanied by the 
proper citation to the reports. Sometimes suggestive questions are 
asked. The holding of the court is not stated. Thus the material sup
plements the principal cases and affords the teacher material for 
collateral assignments to be investigated by the student.

No attempt will be made in this review to pass upon the selection 
of cases included, chapter by chapter. One chapter, however, merits 
careful attention. Chapter 6 deals with “Immunity from Jurisdiction”. 
Herein are included cases on states and state agencies, chiefs of state, 
diplomatic agents, vessels and military forces, consuls (by treaty), 
asylum, and acts of state. To this reviewer this chapter is the gem of 
the collection. Heretofore most casebooks have scattered this material 
throughout several chapters. To a teacher who believes that a dis
cussion of limitations upon the exercise of jurisdiction logically should 
follow a discussion of jurisdiction generally, this chapter should be
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appealing. He is not forced to assemble this material from various 
parts of a casebook. Furthermore, the inclusion of the large number 
of “foreign” cases in this chapter demonstrates forcibly the univer
sality of the doctrines of immunity.

This is not just another casebook. The method of approach, the 
selection of cases, the inclusion of much material hitherto not readily 
accessible, the “problem” note feature and the emphasis on the adjec
tive as well as substantive law should recommend this book to the care
ful consideration of all teachers of international law and students of 
the law of nations.

A r t h u r  L. B r o w n .*

THE FUTURE OF THE COMMON LAW—Harvard Tercentenary Publications.
Harvard University Press, Cambridge, 1937. Pp. x, 247.

The long development of the case method, that is to say, teaching 
law by leading cases with which the teacher is necessarily familiar, 
has not been lost on Roscoe Pound, who, while Dean of the Law School 
of Harvard University, delivered the opening address, entitled, “What 
Is the Common Law”, at the Tercentenary exercises, August 19-21, 
1936, to which jubilee the sons of “fair Harvard” thronged from near 
and far and “by festival rites from the days that are past” again 
“surrendered” her to the “days that are waiting before”, appropriately 
giving a large place in those “festival rites” to the Future of the 
Common Law, the series of addresses now being at the disposal of 
judges as well as teachers and students, not merely of the United 
States but of the English-speaking world.

“Law as we understand it in the modern world,” Dean Pound says, 
“has been a taught tradition into which teachers fitted legislation and 
the results of judicial or professional empiricism from the time when 
the first plebeian Pontifex Maximus”—the learned jurist had in mind 
Tiberius Coruncanius (believing, no doubt, that the name need not be 
mentioned to the scholarly audience which he was addressing) — 
“began to give consultations in public so that students could attend 
and take notes.” * 1 Fortunately for his audience, Dean Pound 
continued:

“Out of that in turn grew the teaching of the ecumenical doctors in 
the Eastern empire in the fifth century. From this there is a link 
with law teaching at Ravenna in the earlier Middle Ages, and thence 
with the teaching at Bologna in the twelfth century. From the latter 
there is a continuous tradition of teaching to the present wherever 
throughout the world the modern Roman law prevails. In the same

* Professor of Law, Boston University School of Law.
i Pp. 8-9.
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way, a tradition of teaching from the pleaders of the beginnings of 
English law in the King’s courts, attested by the name apprentice 
which belonged to the junior bar down to the age of Coke, became a 
tradition of teaching in the Inns of Court, and, when that decayed, a 
tradition of teaching by lawyers who had pupils in their chambers. 
Thence in America it was carried on by lawyers trained in the Inns 
of Court, by their pupils in independent America as lawyers training 
pupils in their offices, by schools which grew out of expanded law 
offices, and finally by academic law schools which gradually replaced 
those of the apprentice type.” 2 3

Naturally enough Dean Pound deals at some length with the tradi
tions which he and his fellow countrymen have derived or inherited 
from England; but despite his admiration for the common law of 
England, and despite development in this our country, he neverthe
less recognizes that another system of law, with another ancestry 
has also crossed the high seas and has installed itself in countries 
unknown to Coruncanius, for Dean Pound ends his address with a 
tribute to both systems. In an earlier passage he had referred, as we 
have seen, to the Roman method of teaching, instituted by the “first 
plebeian Pontifex Maximus”. In the passage now to be quoted, the 
speaker compared the influence of the common law with that of the 
Roman law expounded by Coruncanius in its infancy:

“In an eloquent passage in his Geist des romischen Rechts, Jhering 
[Rudolph von] tells how Rome thrice dictated laws to the world and 
thrice bound the peoples in unity—first, while the Roman people were 
yet in the fullness of their strength, in unity of the state; again, after 
the downfall of the Roman state, in unity of the church; and again, 
following the reception of Roman law in western Europe at the end 
of the Middle Ages, in unity of law—at first, with external force 
through the might of weapons, then later by the might of the spirit. 
England has never dictated laws to the world. But England, too, has 
been able to bind peoples in unity of law through the might of the 
spirit. For it is the spirit of English law of the seventeenth century, 
the spirit of its taught tradition, the spirit of its technique of decision, 
the frame of mind behind its conceptions of the relation of govern
ment and governed, and its doctrines as to adjudication and adminis
tration, shaping experience to the exigencies of diverse climes and 
mixed peoples of diverse stocks, which has enabled English law to 
divide the world not unequally with the Roman law. As the texts of 
the matured Roman law have been a quarry for lawyers and law
makers and law teachers since the twelfth century, so we may con
fidently believe that the decisions of the common-law courts in the 
maturity of that system in the nineteenth century will be a quarry 
for English-speaking judges and lawyers and lawmakers and law 
teachers for generations to come.” 8

= P. 9.
3 Pp. 22-23.
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We can not refrain from reinforcing Dean Pound’s views on the 
destiny of common law by the admirable remarks of the outstanding 
and versatile John H. Wigmore, son of Harvard University and its 
Law Department and formerly Dean of the Northwestern University 
School of Law:

“The prospects of geographical expansion of the Anglican common 
law are what interest me particularly. In the descriptive geography 
of the law, where are the future places of the common law?” 4

“. . . . ‘The Romanesque system was adopted, first as part of a 
general intellectual movement, and later as a result of political imita
tion. But the English common law spread through colonization by 
English emigrants. The law went with the colonists. Its traditions 
were a part of “their birthright,” in Mr. Justice Story’s phrase. As 
was said by the English attorney general for the Board of Trade, in 
1720, “Let an Englishman go where he will, he carries with him as 
much of Law and Liberty as the nature of things will bear.” ’

“And so, in the future too, if we make a regional survey, we may 
expect that wherever there are Englishmen and wherever there are 
North Americans, either as the body of the population or as a dominant 
political class, there we shall find more or less of the Anglican common 
law ; there, but not elsewhere.” 5

Nothing could be more clearly stated than Dean Pound’s views on 
the future of the common law; nothing could have been more generous 
to the common law of the non-English-speaking peoples than his 
reference to the plebeian Pontifex Maximus who expounded the Roman 
law to the citizens of Rome, a law whose jurisdiction was destined to 
expand until it held sway over a larger domain than Coruncanius and 
his successors could have envisaged.

Dean Pound has said in a word or two that the common law not 
only spread but firmly established itself throughout the English- 
speaking world. But while there is a common law of the British 
dependencies just as there is a common law of the mother country, 
there may be and are important variations between the law in the 
United Kingdom and the law in the Dominions. This topic was dis
cussed with great care by Sir Maurice Sheldon Amos in his address 
on “The Common Law and the Civil Law in the British Commonwealth 
of Nations”. As Professor Amos is Quain Professor of Comparative 
Law in University College, London, he is therefore a specialist in the 
topic which he was asked to expound. The very first sentence of his 
admirable address states a fundamental principle:

“It is an ancient and well-settled principle of the Common Law that 
where new lands are brought under allegiance by colonization and 
settlement, the settlers carry with them the laws of the mother country, 
or such of them as are suitable to their new conditions; but where

4 P. 57.
s P. 61.
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new territories are acquired by conquest or cession from a civilized 
power, the existing laws remain in force until they are altered by the 
new sovereign.” 6

Such was the law and practice of Great Britain in relation to her 
Colonies. “It is in accordance with this principle,” Sir Maurice says, 
“that in various countries and parts of countries under the British 
flag we find that the substratum of the law is, or has been, not the 
Common Law”—meaning of England—“but the law of some one of 
our three principal competitors in the past for colonial possessions, 
France, Holland, and Spain. The law of France is the common law 
of Lower Canada and of the islands of Mauritius, the Seychelles, and 
Saint Lucia. Roman-Dutch law, the old law of Holland, is today the 
common law of the Union of South Africa and of Ceylon; and until 
1916 the same law was theoretically the basis of the law of British 
Guiana.” 7 We thus have in several of the self-governing dominions 
comprising the British Commonwealth of Nations two laws, a common 
law, not of England but of the respective dominions, and the law of 
the mother country in so far as it has been introduced. There are 
therefore two systems at work. What will the outcome be ?

After having had the common law defined for us in general terms, 
and after having learned where it flourishes, the question arises, what 
is “The Common Law in its Old Home?”—a question answered with 
fulness and detail in an address by the Master of the Rolls, the Right 
Honorable Lord Wright of Durley. His is a large and at the same 
time meticulous account, to understand which we believe that the 
reader should be familiar with at least the principles of the common 
law, as otherwise he would be overcome by the erudition and the range 
of learning which his lordship displayed—albeit his discourse has 
all the fluency and charm of an enthusiast discoursing upon the many 
flowers in an English garden. If the American reader possesses the 
necessary historical background, he will find it interesting, in perusing 
this address, to compare the careful and painful growth of the common 
law in its old home with its rapid growth in its new home across 
the seas.

From the Honorable Harlan Fiske Stone, Associate Justice of the 
Supreme Court of the United States and a man of large experience 
not merely in the practice of the law but in its teaching, we would 
naturally expect an authoritative exposition of the common law and 
of its development in our own country. We are not disappointed. 
Speaking on “The Common Law in the United States,” the learned 
justice and pedagogue uses the phrase in its broadest sense, “as indi
cating the manifestation in this country of one of the two systems of

« P. 24.
7 P. 24
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law which have gained sway over the western world, and that one 
which has either prevailed generally or is steadily winning its way 
in English-speaking countries, as distinguished from the civil law with 
its Roman law foundation.” 8 9 Now in Justice Stone’s conception any 
definition of the common law must take cognizance of the past.

“Whether we describe the common law shortly, in Mr. Justice 
Bowen’s words, as an “arsenal of sound common-sense principles,” or 
broadly, as the expression in legal forms of the genius of the race, or 
merely as the habit of mind with which for some centuries now we 
have approached the adjudication of rights between man and man, 
the description, like any other we might choose, will suffice only as 
we are able to envisage the past from which the system has come and 
the methods by which it has arrived at its present estate.”

Invoking history, therefore, he continues:
“. . . . These are revealed to us by the study of its history, but 

their true significance for us now and for the future is the indication 
they give of the capacity of the common-law system to perform its 
appointed task of affording suitable protection and control of the 
varying interests which a dynamic society creates.” 8

The common law, as everyone will admit, has developed “by a 
system of judicial precedent, its use of the jury to decide issues of 
fact, and its all-pervading doctrine of the supremacy of law—that the 
agencies of government are no more free than the private individual 
to act according to their own arbitrary will or whim, but must conform 
to legal rules developed and applied by courts.” 10

It is the custom to end a conference such as this on The Future 
of the Common Law, with a banquet, and it is also the custom to have 
a carefully chosen speaker on such an occasion. The president or 
chairman of the Conference generally presides—in this case Roscoe 
Pound—and the speaker, more than admirably selected and more than 
fitted for this or any other occasion, was none other than the Honorable 
Frederick Evan Crane, Chief Judge of the Court of Appeals of the 
State of New York, appointed Judge in the first instance some twenty 
years ago, unanimously re-elected both to fill the vacancy in 1917 and 
that of Chief Judge in 1934.

The Chief Judge was generous in his introductory remarks. After 
saying, as he was bound to do, that the Conference “on the future of 
the common law” had accomplished many things; that the common 
law had taken on “an aspect of kindliness and friendliness” which he 
had never seen before; that its representatives had in the three 
days’ session “truly made it very attractive,” he gave point to these

* P. 121.
9 Pp. 121-2.

P. 122.
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pleasant comments by exclaiming: “So much does any cause in the 
last analysis depend upon its sponsors!” And by way of illustration 
he added that “many a truth and fact appear very ugly in history 
merely because ugly people did not know how to handle them.” 11 If 
any ice had remained at the banquet table, still waiting to be “broken”, 
it must soon have vanished under the warming charm of such a 
speaker!

Expressing his gratitude for the opportunity “to meet these guests 
from other countries and states and to renew . . . .  friendships with 
those of our own profession whom we see so seldom,” he observed 
that “this Conference has been something more than a delightful 
gathering of friends and associates,” for it had been “an inspiration 
for a renewed endeavor in behalf of the future of the common law 
and its applicability to the needs of the day.” 12 Each one present 
had started in his profession with enthusiasm and with dreams of 
accomplishment, he went on to say, and with experience had come 
the “realizing sense that improvement comes slowly and gradually, 
and that when it does come it is not as planned.” 13 These remarks 
served as a preface to a question and answer which we must quote in 
the speaker’s own language:

“ Where can we go for the renewing of our strength, that we may 
mount up, like the eagle, to get that far-off view which will again 
kindle our hopes and our endeavor? It is to a conference like this, 
where we come in contact with healthy personalities whose enthusiasm 
is catching.

“And the answer?
“You, because of you, and not so much because of what you have 

said, have given much to the rest of us. It is a surprising thing how 
little I can remember of all the addresses, speeches, and sermons 
which I have heard all through my life. I can recall very little of 
anything I have heard, but I can always remember what the speaker 
stood for and what he was.” 14

In the course of his address, which dealt with the spirit of the 
common law, the Chief Judge embellished his subject with more than 
a touch of philosophy. He looked to the development of law, not as 
the result of fine-spun rules or dogmatic conceptions, but as the result 
of slow but steady growth and accommodation. “Advance we will,” 
he declared, “but the beauty of the common law is that it advances 
slowly, and advances by compromise, not by dictation. It advances 
according to the common experience of mankind, and not according 
to the theory or will of any one individual.” 15

n  P. 242.
12 P. 242.
i® Ibid.
i“ P. 243.
i® P. 244.
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The law, and those concerned with the law must, the speaker in
sisted, be forward-looking: “Life indicates growth, not decay; and 
growth means a keeping up with the times, and the meeting of new 
situations and conditions with new remedies. Nothing is so discourag
ing, as we look to the future of the common law, as the attitude of 
mind which clings to the past and is afraid of change.” 18

And at the end of his address the Chief Judge compressed into 
a single sentence a philosophy that is not only national but inter
national. Thus he said:

“A patient hearing, a conscientious decision, a willingness to make 
new law for new conditions, is the life of the common law which in 
its advance and growth will sweep into its jurisdiction the conflicts 
of nations as well as the disputes of individuals.” 17

We deeply regret that space permits only a brief discussion of some 
of the leading addresses of the distinguished speakers who were heard 
on three days of the Tercentenary of Harvard University, and we 
may only mention that in addition to the remarks of Dean Wigmore, 
from which we have quoted a line or two, other distinguished special
ists enriched the occasion by brief remarks following the respective 
speakers: Honorable Henry Hague Davis, Justice of the Supreme 
Court of Canada; Honorable Henry Hanna, K. C., Justice of the High 
Court of Justice of the Irish Free State; William Cabell Van Vleck, 
Dean of the George Washington University Law School; Honorable 
Oliver Winslow Branch, Justice of the Supreme Court of New Hamp
shire, William Draper Lewis, Director of the American Law Institute, 
Herbert F. Goodrich, Dean of the University of Pennsylvania Law 
School; Honorable Walter Emanuel Treanor, Judge of the Supreme 
Court of Indiana, Henry Upson Sims, formerly President of the 
American Bar Association.

It would perhaps not be too much to say that the addresses delivered 
by outstanding jurists, not merely of the United States but of Canada, 
Great Britain and the Irish Free State, on “The Future of the Common 
Law” would in themselves have justified the thronging of the sons 
of fair Harvard to her three hundredth jubilee, where the “stock of 
Puritans” was reinforced by the presence of distinguished “outsiders” 
who had not enjoyed the advantages offered by the Harvard Law 
School.

James Brown Scott.* *

16 P. 245. 
n  P. 247.
* President of the American Society of International Law; Trustee and Secre

tary of the Carnegie Endowment for International Peace; Professor of Inter
national Law and Jurisprudence, Georgetown University Law School.
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CASES ON EQUITY—by William F. Walsh.f Callaghan and Company, Chicago, 
1937. Pp. xxxiii, 1141.

Some years ago, Professor William R. Vance published an article, 
at once useful and amusing, in which he compared the current case
books of the time with what he called “the tough old casebook of the 
nineties”.* 1 As the professor pointed out, the theory of the tough 
decade was that the law is in the cases and the student ought to get 
it out of the cases, printed just as they stand in the reports, and with
out addition of collateral matter, in other words, without extraneous 
aid in the way of doctrinal exposition or in the nature of such material 
as is afforded by treatises of legal subjects. The method of that type 
of casebook was, or was supposed to be, an advance from the peda
gogical modes of a somewhat earlier period, in which Ames, teaching 
from his Cases on Pleading, told his students to get and read Stephen’s 
book, and Langdell supplemented his casebooks on Contracts and 
Equity Pleading with summaries of the principles underlying the 
cases. At any rate, whether for better or worse, the works of which 
Mr. Vance (rather jocosely) spoke went upon the dogma that the 
study of law should not be aided by any systematic presentation of 
general doctrine or supplemented by material not found in judicial 
statements. Very likely the young men of the mauve decade acquired 
a good deal of legal learning from the reading of cases unadorned, 
elucidated as the cases were by expositive discourse of competent 
instructors, and clarified even more (if reports be true) by communion 
with bootlegged textbooks.

But at the time when Professor Vance’s article was written, and as 
is observed therein, there had been in the theory of teaching a marked 
recession from the severity of the nineties, the contemporary compila
tions including more or less material additional to the cases reported 
and intended to be explanatory of them or complementary to them, 
and to afford to the student a more comprehensive conception of his 
subject than could be acquired from the reading of decisions made 
upon individual points of law and particular states of fact. The teach
ing profession had realized that a court, in rendering judgment upon 
the case before it, does not ordinarily or properly expound the whole 
law of the subject, or even all the law applying to the matter sub 
judice, but assumes a great deal which is generally understood by the 
profession, and in reference to which the decision itself is to be under
stood. So also was it realized that, even by collecting many reported 
cases, the entire law could not be embodied in form fit for the learner, 
much of what he needs not being stated in the reports but only 
assumed as established. Thus, for example, it has been remarked that

f  Professor of Law in New York University Law School.
1 Vance, On the Making of Casebooks (1926) A m . L. School Rev. 4, 6.
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it would be difficult (or impossible) to find in the library a reported 
case holding that by the common law the lands of a decedent descended 
to his eldest son.

At any rate, for whatever reasons, the tendency to mollify the rigor 
of the early standards has increased of late years. All casebooks of 
the present day amplify the scope of the decisions at least by notes, 
which indicate the course of rulings upon related matters, and often 
indicate the relation of the reported cases to larger principles. Indeed, 
many works of the kind include excerpts from treatises and other like 
compositions which embody legal doctrines propounded as general 
principles: and these collections frankly entitle themselves as Cases 
and Materials upon the branch of the law presented. This method, so 
far as it goes—and often it goes quite far—is an obvious departure 
from the Spartan simplicity of which Mr. Vance spoke. A more 
decided departure in the same direction occurs when the compiler of 
a casebook offers at the same time a separate and undisguised text
book upon the same subject, which is plainly intended to be used 
collaterally. This step was taken by Professor McClintock, whose 
two books were reviewed in these pages about a year ago,2 with the 
observation that the combining of the methods was a remarkable 
deviation from theories generally accepted within the memory of the 
present generation of teachers.

The volume of which the title stands at the head of this article marks 
a still farther cry from the tough old casebook of the nineties. A few 
years ago Professor Walsh favored the public with an excellent 
treatise on Equity,3 in which he covered some of the principal heads 
of that subject. The present work is, in principal content, a collection 
of cases on Equity, evidently designed to develop from the the decisions 
that branch of the law for students. In addition, the book includes a 
large portion of the compiler’s treatise, thus combining under a single 
cover a casebook and a textbook. Prefixed to, or following, or mingled 
with reported cases upon each topic, are passages (sometimes ex
tensive) taken from the treatise, and presenting in quite systematic 
form the doctrine to which the cases relate. In addition are printed 
frequent extracts from other works such as Langdell’s Brief Survey 
of Equity Jurisdiction, Langdell’s Summary of Equity Pleading, 
Maitland’s Equity, and articles publish*5'1 in legal periodicals. These 
passages are of the kind, which, in ca: oooks of more orthodox type, 
would be admitted under the name of materials, a euphemism used to 
disguise the fact that they are really text matter. If the interpolation 
of such doctrinal expositions were only occasional and incidental, Mr. 
Walsh might be able to square himself with the Pharisees of the

2 Keigwin, Book Review (1937) 25 Georgetown Law J ournal 769.
3 Walsh , A T reatise on E quity (1930).
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straitest sect. As it is, however, these elaborations are so numerous 
and so voluminous as to indicate the compiler’s conviction that not 
all the law is in the reported decisions and that the cases require 
more than a little supplementation and regimentation in order to 
make the reader a lawyer.

Against Professor Walsh’s opinion upon that point, if it has been 
correctly inferred, the present reviewer is not disposed to argue, 
having himself been a practitioner and obliged to use texts and cases 
as all practitioners do. Nor is it intended to question the propriety 
of incorporating into a casebook a considerable amount of material 
extrinsic to the cases and putting such material into the form of a 
treatise—or at any rate of a condensed and concise treatise, leaving 
larger development and elucidation to be made in the opinions of the 
judges upon the accompanying cases. If that be bad pedagogy, Mr. 
Walsh may defend himself against critics who will say that it is, and 
of whom a number will doubtless be found to condemn the method of 
his book.

There occurs, however, the question whether it is practicable and 
advantageous to combine in one volume a sufficient number of cases 
for the learner’s need, and a complete or a fairly comprehensive 
treatise upon the subject. To accompany a collection of cases with 
brief and concisely written articles stating the principles requisite to 
understanding of the points decided and the relation of those points 
to the larger doctrines, is one thing. It affords, in comparatively small 
compass, enough background to enable the student to apprehend the 
meaning of the decisions and their bearing upon other features of 
the law. It seems quite another thing to incorporate into a body of 
cases all the matter which should properly go into a work professing 
to be a textbook. In respect, specifically, to Equity, that branch is so 
large and its essential features so multifarious, that even a meager 
development requires a great number of cases, and a casebook must 
be exceptionally voluminous to be even fairly adequate. The same 
may be said of a treatise on Equity; even the elementary textbooks 
on the subject contain several hundred pages, and such a book might 
well run to 900 or 1000 pages without undue expansion or meticulous 
attention to ramifications. For an ordinary and not very complete 
course, one could hardly do with less than 1200 pages of case matter; 
and some compilers have thought 1500 pages not too much, to say 
nothing of certain eminent professors who have offered three volume 
works of 3000 to 4500 pages each carrying much more composition 
than the pages of the usual book.

The present volume contains 1113 pages of text. How many of 
those pages report cases and how many reprint passages from the 
treatise on Equity and other like works one cannot say from cursory
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inspection or even after somewhat careful examination. But the 
decided impression made by considerable reading is that case matter 
has been unduly restricted for the sake of the extrinsic material. If 
this impression is correct, the instructor who is looking for a casebook 
will be dissatisfied because he does not find here what most teachers 
of Equity consider the irreducible minimum of reported cases. Thus, 
the introductory chapter, which is of historical purpose, consists of 
42 pages and contains only one case, Courtney v. Glanvil,4 the residue 
of the chapter being extracts from Walsh’s Equity and some other 
material of similar nature. Of course, the remainder of the book 
exhibits no such disparity. But the second chapter, of 98 pages, opens 
with 12 pages of quoted matter, and concludes with 10 pages taken 
from Walsh, the intervening cases being interspersed with frequent 
notes, some of which run to a page or more, and which embody very 
good material for a textbook. And throughout the book, one gets the 
impression that the text is disproportionate to the cases; or at any 
rate an instructor is likely to think so if he desires to use cases as 
cases are ordinarily used, and thinks that he needs them in larger 
number and variety that can be put into the space left after so much 
other matter is printed.

With the selection of cases nobody is likely to find serious fault. 
What the individual instructor needs for his purposes depends much 
upon his idiosyncrasies of judgment and personal preference, and so 
the matter is to a considerable degree within the maxim de gustibus. 
Teachers of Equity will find here most of the landmarks familiar to 
them, with some others not so well known. If of these others some 
seem to be chosen principally because of their recency, one acquainted 
with the attitude of contemporary youth toward such matters will not 
greatly complain; and if the compiler occasionally betrays a partiality 
for New York decisions upon points where others would better serve, 
that is not a failing of Mr. Walsh but rather a recognition of the 
provincial disposition not infrequently manifested by his Manhat- 
tanese neighbors.

Upon the correct conception of Equity Jurisprudence as a whole, 
and the proper method of presenting it to students, tot homines, tot 
sententiae, Mr. Walsh could not hope to satisfy everybody; if he has 
satisfied himself, he is fortunate. There is, therefore, no occasion to 
pass judgment upon his selection of topics to be developed; though 
one who thinks chiefly of what the learner will need when he comes 
to the bar might wish that some things which more frequently occur 
in practice were more fully developed, and some were at least 
adumbrated. For example, only a little over a third of the book is

Cro. Jac. 344 (1615).
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devoted to Specific Performance. While not nearly one third, and 
ordinarily not one tenth, of a lawyer’s business consists of cases of that 
kind, the space allotted is not altogether disproportionate in view of 
the conventional attitude toward the subject, and of the fact that the 
work does bring out a number of useful principles as incidents of the 
enforcement of contracts. Moreover, even the 408 pages given to 
this topic leave room for a fairly adequate treatment of Fraud and 
Mistake as capital subjects, distinct from an independent of Specific 
Performance. Some instructors would be better satisfied if there were 
something upon Accident and Priorities of Equities, and a little more 
on Equitable Waste and other things which, though not of paramount 
importance, are at least useful and somewhat significant in their 
bearing upon the spirit and the principles of Equity. However, as has 
been said, we cannot all agree upon what Equity really and essentially 
is; and no doubt Professor Walsh and other instructors can fully and 
quite profitably employ all the time at their disposal in exploiting 
his cases as they stand. If in his text matter, one is occasionally 
jarred by a note of argumentativeness, nobody will grudge to a pro
fessor the privilege of telling what he thinks the law ought to be and 
reprehending the law as it is.

C h a r les  A . K e ig w in .*

REPORT OF THE PRESIDENT’S COMMITTEE ON ADMINISTRATIVE 
MANAGEMENT. With Supplementary Studies. United States Government 
Printing Office, Washington, 1937. Pp. xiii, 382.

This Report, like Plato’s Republic, sets forth what may best be 
characterized as an idealized plan of government, with little regard 
for realities and based upon but little actual study of the details of 
existing governmental procedures. The Committee, consisting of 
Louis Brownlow, Chairman, Luther Gulick, and Charles E. Merriam, 
was appointed on March 20, 1936. The Report was completed and 
filed on January 8, 1937, after the short interval of approximately 
nine months. Though prepared in this remarkably short length of 
time the Report sweeps the entire administrative organization of the 
United States government. Virtually from stem to stern it recom
mends the reorganization of the world’s largest governmental busi
ness, a business which, though starting from small beginnings, now 
employs some 800,000 persons; a business with a budget of many 
billions of dollars each year.

The 382 pages in the volume consist first, of the Report of the 
Committee itself (53 pages), and second, of nine separate studies 
prepared by members of the research staff employed by the Committee.

* Professor of Law, Georgetown Law School.
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The Report proper is divided into six main subheadings dealing 
respectively with (1) the White House Staff, (2) personnel manage
ment, (3) fiscal management, (4) planning management, (5) adminis
trative organization of the government of the United States, and (6) 
accountability of the Executive to Congress. The nine supplementary 
studies deal respectively with personnel administration in the federal 
service, financial control and accountability, the General Accounting 
Office, the problem of the independent regulatory commissions, depart
mental management, executive management and the federal field 
service, governmental corporations and the independent supervisory 
agencies, the exercise of rule-making power, and the preparation of 
proposed legislative measures by administrative departments.

Several phases of the Report are notable. For one thing, it is 
written in a grand style, on occasion scaling heights of emotional 
argumentation somewhat rare in government documents. For in
stance, “If America fails the hopes and dreams of democracy over 
all the world will go down.” 1 Again, referring to the independent 
regulatory commissions, “They constitute a ‘headless fourth branch’ 
of the government, a haphazard deposit of irresponsible agencies
and uncoordinated powers............We speak of the ‘independent’
regulatory commissions. It would be more accurate to call them the 
‘irresponsible’ regulatory commissions for they are areas of unac
countability............We have watched the growth of boards and
commissions transform the executive branches of our state govern
ments into grotesque agglomerations of independent and irresponsible 
units, bogged by the weight and confusion of the whole crazy structure. 
The same tendency in national administration will bring the same 
disastrous results. That tendency should be stopped.” 2 There are no 
exceptions, simply a sweeping indictment of the whole structure.

A second remarkable feature of the Report, and one which also 
is inherent in most of the supplementary studies prepared by the 
research staff, is the paucity of evidence offered to substantiate the 
drastic and sweeping conclusions. For example, it is recommended 
that the Civil Service Commission be abolished, and that its place 
be taken by a single civil service administrator, responsible to the 
President, who would be the executive and administrative head of 
the personnel work of the federal government. There is also to be a 
non-salaried civil service commission to serve as an appraisal and 
criticising agency, and in addition to perform numerous other major 
advisory and supervisory functions, all of which taken together seem 
to the uninitiated to constitute a fairly burdensome task. Just how 
capable persons will be secured who are willing to sacrifice their

1 P. 2.
2 Pp. 40, 41.
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personal interests to the very great extent necessary to render this 
service free of charge is not revealed. However, it is asserted that 
the present Commission fails to perform valuable service because it 
is obliged both to administer and to appraise and criticise its own 
administration, and that these functions are basically incompatible. 
The recommended arrangement will divide them. The form of organ
ization of civil service thus recommended may be vastly superior to 
the present Commission, and may be the ultimate answer to the 
problem of personnel administration, but apart from the bare state
ment of the Committee, unsupported by any form of acceptable proof 
or even convincing argument, it is but natural that on this point the 
Committee’s recommendations lack persuasiveness.

Again, in connection with the subject of federal fiscal control, it 
is said that the General Accounting Office has failed of its function, 
and it is recommended that the Office no longer perform any pre
auditing work, that all claims against the government be settled in 
the Treasury Department, and that the Comptroller General become 
an Auditor General, specifically authorized only to post-audit the 
accounts and report to the Congress. Again it is possible that such 
an arrangement will eliminate delays, friction and disputes, and be 
the complete answer to the problem of proper financial accountability 
in the federal government. However, the General Accounting Office 
was created by the Congress as a checking device to afford assurance 
that public funds would be spent within the limits of appropriation 
acts. In an enormous governmental structure with a multitude of 
appropriations, and an undetermined number of spending agencies, 
it is not unreasonable for the appropriating body to entertain a desire 
to have a pre-audit of expenditures. At least in 1921, by the creation 
of the General Accounting Office, this policy was evolved. The Com
mittee would eliminate pre-audit and rely upon post-audit as the 
only independent check. Again, the recommendation may be perfectly 
sound, but it lacks conviction because of failure to advance specific 
evidence, reasons and argument indicating that the advantages of 
the change outweigh the disadvantages.

Again, as to the so-called independent regulatory commissions 
(the Interstate Commerce Commission, the Federal Trade Commis
sion, the Securities and Exchange Commission, the Federal Power 
Commission, etc., about a dozen in all), the Report contains the 
sweeping recommendation that these tribunals be, first, bifurcated 
and then distributed among the major executive departments of the 
government. Each commission, it is recommended, shall be broken 
into an administrative unit, which will exercise all of the legislative 
and administrative powers conferred upon the commission by Con
gress, and a judicial unit which shall exercise the quasi-judicial
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powers. All of the dozen commissions are then to be neatly pigeon
holed by being distributed here and there among the several executive 
departments of the government. Thus the governmental structure 
will be simplified. All of this sounds very plausible until one recognizes 
that it is utterly impracticable and unwise. In the first place, the 
legislative and administrative powers simply cannot be identified and 
pigeon holed. There is no known way of differentiating them sharply 
from judicial functions, and dropping them into different hands. In 
the second place, even if they could be so classified, it would be an 
unwise act to attempt to do so. The functions performed by any 
one administrative tribunal are a unit, designed to implement the 
regulatory powers granted by Congress over the persons or businesses 
subjected to regulation. To lop off the implementation is to impair 
the exercise of the regulatory powers, and this might be characterized 
as nonsense.

Furthermore, the Report criticises the alleged fact that at the 
present time the legislative powers of administrative tribunals are 
not subject to the will of the Chief Executive, hence that they are 
out of harmony with the general policies of the administration. Were 
they transferred as recommended to one of the major executive 
departments, so it is asserted, they would become subject to political 
officers and would respond to the policies of the administration. If 
it be desired to centralize enormous blocks of rule-making power in 
the hands of the Chief Executive, the way is surely suggested in the 
Report. On the other hand, if it be desired to retain the rule-making 
powers, in hands subject and responsible to Congress, wisdom suggests 
the retention of the present system. This rule-making power has 
become a matter of vast importance. It is estimated that there are 
in the federal system about 1300 delegations of rule-making power 
to some 115 different administrative officials and commissions. The 
total bulk of administrative rules vastly exceeds the total bulk of 
Congressional legislation. Within its limited operative area, it is 
frequently of even greater significance. Much of this sub-legislative 
power has been placed in the hands of the independent regulatory 
commissions. Perhaps we should pause before transferring this 
enormous power. After all, the federal administrative tribunals are 
made up of men of uniformly high attainments, reasonably well paid, 
with long terms, appointed by the President, confirmed by the Senate, 
and as well qualified to perform their rule-making powers as anyone 
can be. While much competently exercised delegated legislative power 
is now carried on outside the independent commissions, it, neverthe
less, requires more than unsupported assertion to convince one that 
the sweeping changes recommended will be for the better.
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All this is not to say that there is not much food for thought in the 
Report. The recommendations concerning the need of amplification 
of the White House staif appeal to reason to such a degree that no 
supporting facts or argument is necessary. Recommendations con
cerning the improvement of budgetary procedures, improvement of 
procedures for the clearance of executive orders, for a national plan
ning commission are good. Members of the Committee in testifying 
before the Select Committee of the Senate on Administrative Reor
ganization stated that they had not attempted to examine the details 
of government administration, before preparing the Report, that they 
were simply formulating a general plan over-all of Government. It 
is unfortunate that they did not have time and facilities to examine 
into details. Their conclusions would then no doubt have been sup
ported by adequate evidence. Perhaps some of their conclusions would 
have been modified. It is perhaps a fair evaluation of the work of 
the Committee to say that it is well enough done in the light of 
time and facilities available, and that it will prove useful in further 
exploration of the problem.

E. Blythe Stason.*

THE INFLUENCE OF THE AMERICAN BAR ASSOCIATION ON PUBLIC 
OPINION AND LEGISLATION—by M. Louise Rutherford.f The Founda
tion Press, Inc., Chicago, 1937. Pp. ix, 393.

Mrs. Rutherford is to be commended for bringing out this timely 
book. It is a stock taking record and a critical appraisal of the work 
of the American Bar Association. From 1878 to 1937 a record has 
been compiled by studious research, which will prove invaluable to 
those who carry on the work of the Association and its members. 
In all of the many fields of endeavor of the Association, new groups 
of men take up the work each year with little or no history and back
ground to guide them. They now have the facts, not only as to the 
particular fields of endeavor in which they may be interested, but 
as to all fields. Very few lawyers have a broad view of the work. 
They can now find just what has been done in the past. It is to be 
hoped that each active worker in the ranks of the Association will 
read the book.

The author first gives a history of the organization, ending with 
the 1936 plan of reorganization. Then follows a detailed study from 
the records of the Association and that record is impressive. Legal

* Professor of Law in the University of Michigan Law School, 
f  The author originally submitted this work as a doctoral dissertation at the 

University of Pennsylvania.
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education, standards of admission, enforcement of canons of ethics, 
require sixty-five pages to compile the story of a long struggle which 
is now carried on with new vigor and determination. Legal aid and 
its part in the development of public relations receives sympathetic 
treatment. Chapter V deals with influencing public opinion on the 
United States Constitution. The Junior Bar Section, which has now 
taken,this field as a major effort, will read this chapter with interest 
and advantage.

The next title has a familiar sound—promoting changes in judicial 
administration to eliminate congestion and expedite procedure. The 
creation of the Circuit Courts of Appeals and the United States Board 
of Tax Appeals pass in rapid review. The successful opposition to 
judicial recall is stirringly told in the recital of the work of Mr. Rome 
G. Brown and his committee. In a future edition Mrs. Rutherford 
will undoubtedly add the story of another committee and its work, 
that of Mr. Sylvester Smith, of New Jersey, and the Committee on 
Court Proposals. It will be a dramatic story of effective effort, quietly 
and fairly done.

This year the Association, under President Vanderbilt, is putting 
improvement in judicial administration in its rightful place of leader
ship. Judicial selection, formation of judicial councils, the rule mak
ing power of courts, the improvement of criminal law practice and 
procedure, pass in review so that all those now working in those 
fields may profit by what has been done in the past. The battle of 
Mr. Thomas W. Shelton and Senator Walsh, which lasted until their 
death, was ended when in 1934 the Procedural Bill was sponsored 
by the administration through Attorney General Homer L. Cummings 
in the form proposed by Mr. Taft and approved by the American Bar 
Association. Of the culmination of this fight Mrs. Rutherford says:

“As was well stated by Edgar B. Tolman, Secretary of the Advisory 
Committee, there has never been such a nation-wide participation of 
the Bar in the formation of procedural law and no such cooperation 
between the Bar and the Court. Thus, the passage of this Procedural 
Bill and the assumption by the Supreme Court of the rule-making 
power marks the successful culmination of this definite movement in 
the direction of making more uniform and efficient the procedure in 
the courts of the country. The mere discontinuance of the Bar Asso
ciation Committee before the passage of the act vesting in the Supreme 
Court the right to adopt rules of civil procedure does not mean that 
its twenty or more years of work and effort were in vain, for there 
can be little doubt but that the battle waged by Thomas W. Shelton, 
Esq., played an important part in the adoption of the bill. Such a 
highly technical reform could not have been attained without the 
previous program of education.”

i P. 238.



1938] B o o k  R e v i e w s 807

In the next sentence the author places the searchlight on a vital 
part of the association work in th is:

“With so much time and effort given to the passage of the Pro
cedural Bill and without apparent result, there would seem to be 
some weakness indicated in the Bar Association machinery for 
effectuating policies.”
Without a doubt that is the next great field of improvement for the 
American Bar Association. The propaganda work has been brilliantly 
done by Mr. Herbert Harley and the Judicature Society. The formu
lation of programs and policies has been the fine work of sections 
and committees of the Association. The selling organization has been 
entirely lacking. How can it be built up? The task should not be 
difficult. It is a practical job for practical working lawyers.

Chapter X should be read and re-read by every member of the 
Association. It should be reprinted in many law journals. It is a 
complete answer to the oft heard question, “What does the American 
Bar Association accomplish?” The following quotation gives a picture 
of the conclusions of the author:

“The history of the American Bar Association shows that it had a 
realization of the need in a democracy for stability, certainty and 
confidence. To attain these, laws should be not only carefully drawn 
but provision should be made for adequate, efficient machinery for 
their execution and interpretation. With its continued insistence on 
training for entrance into its own ranks, its emphasis on certainty 
in the law to insure stability and confidence, and its efforts to have 
laws written and administered with some degree of efficiency, the 
American Bar Association would seem to have pointed the way to 
the devising of a modus operandi by which our constitutional, demo
cratic government may serve and survive. It would appear that this 
survival is conditioned on the utilization of the available specialized 
knowledge, discipline and training of individuals and groups. This 
includes not only a trained civil service in all units and departments 
of government and the marshalling of the contributions of trained 
groups such as the Bar Association, but a definite educational policy 
to greatly increase the supply of trained, key people in all fields of 
service.

“There is much current armchair philosophy which is both eulogistic 
and derogatory of lawyers and the Bar. Some of this ranting would 
aim to convince the public that lawyers are reactionary, while much 
of it essays to prove the contrary, that they are progressive. Some
times one point of view is dominant; sometimes the other. Both are 
false and untrue. The foregoing study represents a scientific piece 
of work written with no pre-conceived ideas or prejudices, and this 
study shows clearly and conclusively from data collected definite bene
fits derived by the public through the efforts of the legal profession. 
Legal aid was initiated by a lawyer, and the whole movement has 
been largely directed and financed by lawyers and bar associations. 
Constitutional government has always been supported by the lawyer 
group; judicial administration has been and is being simplified and
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improved. Merely ‘passing a law’ is not going to cure all ills, social, 
economic and political; there must be efficient administration of good 
laws. In this era of panaceas and a return to a belief in wishful 
thinking, a study of the American Bar Association and its influence 
on Public Opinion and Legislation is valuable to show the work and 
effort necessary for constructive reform.”2

We owe a great debt to Mrs. Rutherford for her brilliant and useful 
study. With such a background, her comments and criticisms in the 
future will be invaluable. We salute Dr. Rutherford—historian of 
the American Bar Association.

Carl B. Rix.* *

THE TEST OF NATIONALITY OF A MERCHANT VESSEL—by Robert 
Rienow.f Columbia University Press, New York, 1937. Pp. 247.

This book interestingly marshals the results of a study of criteria, 
which have been used or may be used in defining the nationality of 
merchant vessels. The subject is an important one, particularly in 
time of war. Perhaps had the author written before the World War, 
he might have found his undertaking much simpler than it was when 
he had to take account of expedients such as are employed when 
during the agony of conflict nations yield to an overpowering temp
tation to circumvent established principles of law.

Mr. Rienow describes the object of his study to be to ascertain 
whether there is “some test, some one or more factors demanded and 
accepted, in common, by all the States of the world as conclusive 
evidence” 1 of nationality. He is concerned primarily with the inter
national aspects of the question, and he maintains a clear distinction 
between the status defined by municipal law and the question whether 
there is an “international test” which has been or should be accepted 
generally by nations. However, as bearing on international practice, 
he properly makes use of references to domestic statutes and also to 
stipulations in bilateral treaties by which governments have recipro
cally undertaken to define the status of vessels which they have bound 
themselves to recognize.

The author discusses as criteria “national build”, “national crew”, 
“national ownership” and “national flag”. He submits the conclusion 
that on the basis of none of these would international practice justify 
a State in asserting nationality of a vessel. The conclusion is doubt
less correct, if the writer has in mind in each case a situation in which

2 Pp. 379-380.
* Former President of the Bar Association of Wisconsin, 
t  Instructor in Social Studies, New York State College for Teachers. 
1 P. 23.
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a nation has not through its prescribed forms of law conferred nation
ality on a vessel, so to speak. It would seem that that act, like that 
of conferring nationality on a person, is one with which international 
law can have but little concern.

Mr. Rienow quotes the following stipulation found in Article 274 
of the so-called “Code of Private International Law”, signed at Havana 
on February 20, 1928:

“The nationality of ships is proved by the navigation license and 
the certificate of registration and has the flag as an apparent dis
tinctive symbol.” 2

The author seems to regard this as a correct statement of inter
national practice, revealing a sound principle, generally respected 
before the World War. It is believed that this is a correct view, and 
it would therefore have been interesting had the author given a more 
intensive treatment to the vexatious questions which arose out of 
the practice of an English prize court in applying itself, as Mr. Rienow 
puts it, “unflinchingly to the difficult task of uncovering enemy 
owners” 3 of vessels the titles to which were in corporations. In rela
tion to another subject, he quotes from a note of May 10, 1916, ad
dressed by the Department of State to the British Ambassador at 
Washington. In that note, the Department emphatically expressed 
the view, which the Department believed had previously been upheld 
by British judicial and administrative officials, that nationality of a 
vessel owned by a corporation should be determined by the flag which 
the vessel by virtue of its corporate ownership and registry was 
entitled to fly. It is believed that this view is logical and sound. It 
further seems to be clear that no government was more thoroughly 
committed to it than was the government of Great Britain prior to 
the World War.

The Department pointed out that a British prize court did not take 
account of American beneficial ownership, when it was sought to 
condemn a vessel flying the German flag. It further noted that British 
administrative authorities or naval authorities took no account of 
American beneficial interest, when they requisitioned vessels titles to 
which were in British corporations, entitled to obtain British registry 
and flag. The government of the United States conceded the propriety 
of such acts. But it could not subscribe to a new theory that beneficial 
ownership became controlling when it was sought to condemn Ameri
can ships, ownd by an American corporation and possessing American 
registry, by virtue of which they flew the American flag. The criterion 
of the value of any rule of law is the extent to which its advantages

2 P. 176.
3 P. 119.
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outweigh its disadvantages. Perhaps some new rule might advantage
ously be formulated. However, departure from the practical rule 
of determining nationality by corporate ownership and a properly 
granted registry authorizing use of a national flag may easily lead 
to domestic difficulties and also to international complications, as the 
British Government emphatically pointed out prior to the World War.

Fred K. N ielsen.*

THE LIFE OF HENRY CLAY—by Glyndon G. VanDeusen.f Little, Brown & 
Company, Boston, 1937. Pp. 426.

At the outset the author sounds the keynote of his book. It is to be 
dramatic, just as he says was the setting of the birth of Henry Clay. 
With consummate skill the biographer maintains fidelity to this key
note. The stage is set with historical background and the scenes are 
shifted to provide a setting most effective in bringing out the char
acter and personality of his subject. The actor is not permitted to 
be lost in the scenery. Practically no quotations from historians or 
other authors or biographers obscure the assembly of events in which 
the reader is invited to observe the movements of the central figure. 
But, the challenge of accuracy is met by copious footnotes on nearly 
every page and a single page of chronology at the beginning of the 
book serves to emphasize the important events of seventy-five years 
of life and fifty years of public service. Ten pages of bibliography 
attest the scholarship of the author, and with the copious footnotes 
raise a strong presumption of authenticity. At the end, the reader 
feels that he has become intimately acquainted with a character whose 
acquaintance is well worth cultivating.

Abundantly endowed by nature with the gifts that compel attention 
in any age, Henry Clay was, moreover, a natural part of the public 
life of America in the first half of the Nineteenth Century. As Mr. 
VanDeusen develops, the ambition of a growing nation was akin to 
his own personal ambition. He had confidence in the destiny of both 
his country and himself, and likewise his devotion to both was 
constant and intense. To his everlasting credit it must be said, how
ever, that any conflict in devotion between his country and himself 
was always resolved in favor of his country. The famous slavery 
compromises are only two examples which might be multiplied 
many times.

While Clay’s ambition suffered many a rude shock, his confidence 
was never entirely broken. At the beginning of his career he revealed

* Professor of Procedure before International Tribunals, Georgetown University 
Law School; Solicitor for the Department of State; author of I n t e r n a t i o n a l  L a w  

A p p l i e d  t o  R e c l a m a t i o n s  (1933).
f  Instructor in History, University of Rochester.
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the faculty of sensing the trend of public opinion and keeping in 
tune with it. He knew how to say dramatically what the people were 
thinking, and how to make himself their spokesman. His political 
successes and failures were both the result of his use and neglect of 
this faculty. His self-ambition caused him to over-estimate his power 
of persuasion, and his intolerant egotism was responsible for con
fusing personalities with issues and leading twice to engagements 
upon the “field of honor.”

Mr. VanDeusen points out that as Clay’s years advanced, his power 
of perception seemed to dull, although his power of expression re
tained its full vigor. From time to time, and increasingly so as he 
grew older, he failed to observe the changes in popular thought. While 
he was ambitious to be President, and much of his action in the House 
of Representatives and the Senate of the United States was directed 
to accomplish that purpose, yet he never could command a personal 
following sufficiently large or loyal to achieve that ambition. The 
student of practical politics will find much food for thought in this 
work.

Clay’s membership in the House of Representatives at various times 
total fifteen years, during most of which he was Speaker of the House. 
His membership in the Senate of the United States totaled sixteen 
years. As a Representative, Speaker of the House, and as United 
States Senator, he was a master of all the technique of legislation. His 
influence was profound, and he well earned the rank, although he 
did not always play the role, of a statesman. He rose to his greatest 
heights both of oratory and action whenever disruption threatened 
the Union. Destined, as his biographer states, to the dramatics of 
life, with brilliance rather than depth, strongly moved by the emotions, 
handicapped by arrogance and ambition, he nevertheless lived his life 
sincerely and earnestly. A contradiction in many of the attributes of 
life, Henry Clay passed through it and out of it an imposing figure 
and a patriot. Mr. VanDeusen’s book should have special appeal to 
the lawyer. It is both interesting and instructive.

Samuel L. Gilson.*

THE LAW OF DAMAGES—by Frank Gahan.f Sweet & Maxwell, Ltd., London, 
1936. Pp. lxxx, 242.

Since Mr. Gahan, of the Inner Temple edited the tenth edition of 
Mayne ten years ago, no English work on Damages has appeared, to 
the reviewer’s knowledge, except Jackson’s Damages for Students

* Member of the Pennsylvania Bar; former City Solicitor of Erie, Pennsylvania; 
present Senator from the 49th District of Pennsylvania.

f  Of the Inner Temple, Barrister-at-Law and Reader in Common Law in the 
Law Society’s School of Law.
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(1934). The present volume may be described as a handbook for 
students and practitioners. The subject is divided into 17 Articles, 
each followed by longer Comments, which in turn, under about half 
the Articles, are followed by a limited number of Illustrative Cases. 
This arrangement has an obviously striking resemblance to the 
Restatements of the American Law Institute and in a less degree to 
the West Publishing Company’s Hornbook Series, where, however, 
leading principles are set forth with greater latitude than appropriate 
to Mr. Gahan’s code form and where the Comments contain much 
fuller analysis and discussion of reasons. The book is similar in aim 
and plan to such well known works as Stephen’s Digest of the Law 
of Evidence and Bowstead’s Digest of the Law of Agency.

For the practitioner unquestionably the main usefulness of the book 
will be found in the roughly 2000 classified English cases cited as foot
notes to the Comments and brought together in a Table of Cases; in 
the Table of Statutes (90) dating from 1330 to the Law Reform Acts 
of 1934-35, chronologically arranged with brief indication of the sub
ject matter of each; and finally in an excellent subject index on the 
topical-fact plan. A major defect, which could have been remedied 
at slight labor and cost, is the absence of a Table of Contents. Short 
of reading the whole book or at least the 17 Articles seriatim and 
remembering their order, it is impossible to gain any notion of the 
author’s general plan. If designed for a student’s use, it is fair to 
contend as desirable that he should be able to see and comprehend at 
a glance the rational classification of the whole subject. Nor are there 
titles to either the Articles themselves or the pages to guide the reader 
to the general principle for which he may be searching. It is subject 
index or nothing.

Reading the book discloses that the Articles are found in the follow
ing order: Definition, Compensation and Exceptions to restitutio in 
integrum, Nominal Damages, Remoteness, Avoidable Consequences, 
Substitute Performance, Liquidated Damages, Penalties, Interest, 
Survival of Actions, Wrongful Death, Contribution between and 
Separate Actions against Joint Tortfeasors, Pleading, Singleness of 
Recovery and Continuing Actions. It is perhaps too much to expect a 
condensation of the whole law of damages in 204 pages of text, half 
of which are devoted to footnotes. Clearly a good many topics usually 
treated are not represented by separate Articles and are mentioned but 
scantily in sections of the Comments or in brief footnotes or not at 
all. Insufficient or no space is allotted to eminent domain, telegraph 
cases, quasi and implied contract, limited interest in chattels and land, 
certainty of proof. But perhaps this criticism is not wholly justified, 
considering the slower development of the law of damages in England 
than in this country, where less discretion is allowed juries and less
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power to control the situation is left to courts through the rule making 
authority.

However that may be, the result of pushing generalization to the 
extreme by stating the principles in the form of 17 Articles, is to 
make of the subject of “Cause” or “Remoteness” (Arts. 4, 5 and 6) a 
veritable catch-all of more than half the text. In the Comments under 
the restated rule of Hadley v. Baxendale1 (Art. 5) are found the 
details of the measure of damages in sale of chattels and land, leases, 
warranties, carriage of passengers and goods, work and labor, hiring 
of service, negotiable instruments, guarantee and indemnity, insur
ance. Under Article 6 will be found the details of the measure of 
damages for each form of tort action. Undoubtedly the rule of re
moteness does underlie the whole of contract and tort recovery in the 
sense that legally remote losses are not compensated. In this sense 
it may be possible to regard all damage cases as examples of this one 
principle. This seems to the reviewer an overdose, helpful neither to 
student nor practitioner. Furthermore in many of the cases (the 
reviewer has not attempted to check or count them) cited as authori
ties or examples of the rules defining proximate and remote loss, that 
problem was not before the court. Judging from the Comment or 
footnote, a great number involved liability rather than measure of 
damages. It may also be asked why the recovery of the additional 
cost of substitute performance, which is perhaps as clear an example 
as any of proximate contract damages, is treated separately in Arti
cle 8, with the citation of but 9 cases. In short, as Mr. Gahan in his 
preface to the 10th edition of Mayne and in that to his own book makes 
main reference to the rule of remoteness, we suspect that this is his 
hobby.

The American reader will be particularly interested in the Articles 
covering the important statutory changes in the law governing the 
survival of actions against a deceased wrongdoer and in favor of the 
estate and family of one wrongfully killed 2 (Arts. 13 and 14) ; pro
viding for contribution between tortfeasors, the measure of recovery 
being left to the discretion of the court in view of the relative degree 
of responsibility 3 (Art. 15) ; and on interest4 (Arts. 11 and 12), a 
subject which now seems to have been much clarified by recognizing 
the few instances in which it is recoverable as of right and by leaving 
its recovery to the discretion of the court in all other cases, while 
barring compound interest in every circumstance.

L a y to n  B. R eg ister .*

1 9 Ex. 341 (1854).
2 Law Reform (Miscellaneous Provisions) Act, 1934, 24 & 25 G e o . V, c. 41, § 1. 
8 Law Reform (Married Women and Tortfeasors) Act, 1935, 25 & 26 G e o . V, c. 30.
* Law Reform (Miscellaneous Provisions) Act, 1934, 24 & 25 G e o . V, c. 41, § 3.
* Assistant Professor of Law, University of Pennsylvania Law School.



INVENTIONS AND THEIR MANAGEMENT—by A. K. Berle and L. S. DeCamp.
International Textbook Company, Scranton, 1937. Pp. xiv, 733.

Mr. Henry J. Gaisman having made inventions and sold and 
developed them at a profit devoted some of his gains to endowing 
Inventor’s Foundation, Inc., with the purpose of helping others to 
follow along in his successful footsteps. Some of the funds of that 
organization have been employed to finance the authors of this book. 
It is not addressed primarily to lawyers or even to patent lawyers. 
It is intended to give a sufficient general knowledge of the law relating 
to patents and the practice and procedure in the Patent Office and in 
the courts to let an inventor intelligently understand the actions of 
the tribunals and of his attorney. The authors are not practicing 
patent attorneys and it therefore is not surprising to find a few 
mistakes in the book and to find some matters stated in terms which 
a lawyer might not wholly approve. Nevertheless the general outline 
is accurate and the matter is put in a form and in terms which prob
ably can be readily absorbed by a moderately well educated layman.

The authors have assembled and fairly well digested a great mass 
of material relating to the difficulties of inventors with promoters 
and development activities. They have surveyed the field of the rela
tions between inventors and capitalists and have rather successfully 
stated substantially every contingency that an inventor may meet. 
They have studied the various situations and contractual relations, 
giving in each instance the advantages and pointing out the pitfalls 
against which precautions should be taken. They have given the 
inventor advice as to the general field which is open to an inventor 
and how to select the portions of the field which are likely to be 
profitable under present circumstances. They suggest to the inventor 
how he should select a problem to be solved by invention and how 
he should proceed to the solution. This has been done in a restrained 
way and not with either the intent or effect of telling the reader that 
everyone can be a successful inventor and without suggesting that 
everyone should make an invention.

Other chapters of the book relate to allied subjects. The function 
and purpose of a trade mark is set out and advice is given as to the 
selection, development and protection of trade marks as associated 
with a going and growing business. The book gives general principles 
of copyright law and endeavors to show what phases of it may be of 
value to the inventor. Some emphasis is placed upon the very slightly 
explored field of copyrights relating to prints and labels. Information 
and attention is directed toward design patents as distinguished 
from mechanical and process patents and also to patents for plants.

In order to keep alive the interest of the reader and to help explain 
the text, illustrations are spread through the book. Patent drawings

814 The Georgetown Law Journal [Vol. 26
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and specifications as well as the grants themselves are reproduced 
and carefully studied.

Possibly in an attempt to prevent the inventor from being his own 
attorney there is a notable omission of forms and this is highly desir
able since those people with whom the International Correspondence 
School deals ordinarily need the aid, advice and assistance of a lawyer 
in perfecting and protecting their rights with respect to patents.

As an auxiliary to the study of technical subjects the book is very 
useful. No inventor, and especially no inventor making his first in
vention, can fail to obtain much profitable information from the book. 
Every patent lawyer can get much help, especially from those portions 
of the book which deal with the management and development of 
patents. Any general practitioner who has a client interested in 
patents or industry generally, by reading this book can have his mind 
enlarged and opened to matters which should make him better able to 
advise his client.

Throughout the book specific cases are treated, thus keeping away 
from what might seem to be a theoretical presentation of the matter 
and putting the matter in a form to constantly hold the attention. 
Such an arrangement also has the advantage of giving structural 
points on which to hang the story and by which phases of activity 
may readily be remembered.

While nothing is ideal, the present volume certainly is the best 
attempt that has been made to record and classify the experiences 
of successful inventors and also their unfortunate experiences. Mr. 
Gaisman may feel that he has done much toward repaying his debt 
to the patent system by assisting in the publication of this book.

K arl  F e n n in g .*

ESSAYS IN POLITICAL SCIENCE—edited by John Mabry Mathews f  and 
Janies Hart.f The Johns Hopkins Press, Baltimore, 1937. Pp. vii, 363.

In this collection of essays, political and legal, in honor of Westel 
Woodbury Willoughby, outstanding pioneer in the science of politics 
in America, and identified unmistakably as an outstanding contributor 
to both the theory and practice of government the world over, several 
are of more than ordinary interest to the legal profession, unfortun
ately, however, not all for the same reason. It is practically impossible, 
in the discussion of a collection of essays by a variety of authors in

* Professor of Patent Law, Georgetown University Law School; sometime 
Assistant United States Commissioner of Patents, 

f  Professor of Political Science, University of Illinois.
J Professor of Political Science, University of Virginia.
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more or less distinct fields, to evaluate the collection on any other 
than the individual merits of each contribution. Space does not 
allow this. It may be said, however, that the contributors, and their 
contributions are indicative of the outstanding schools of thought in 
American political science, government, and law.

An interesting admission is made, quite unintentionally I am sure, 
by the very basic nature of some of the essays, regarding the status 
of the “science” of politics, both from the theoretical and applied 
aspects, in the United States. There is an unmistakable effort evi
denced through the entire collection to arrive at a set of first principles 
applicable to the establishment of a rational political science, which 
will at once allow for the stability of principle necessary for a sturdy 
science, and the progress necessary for the practical application of 
principle to our ever-changing social complexities.

Since there is ample material within the compass of these essays 
to interest the legal student, we can'dispense with the majority of 
the contributions, not from preference, but from necessity.

The two essays in Part IV, which is entitled The Scientific Method 
in Politics and Law are worthy of extensive comment. Professor 
Marshall Dimock of the University of Chicago has hit right at the 
very core of the problem when in his treatment of The Future of 
Political Science, he queries “is science a method of procedure and 
verification or is it a degree of systematization?” 1 It is a rather 
evident point that upon the successful settlement .of this all-important 
question quite a great deal of development in political science and law 
depends. If it be the latter, then we can never hope to attain, in the 
field of politics and law, an approach to the many fundamental ques
tions which will afford us any practical aid in their solution, since, 
I think, we can all be agreed upon the utter impossibility of assigning 
to human activity, upon which politics and law inevitably depend, 
the same unvarying formulae with which so many of the “scientific” 
problems of the material universe can be attacked. And it is no denial 
of this utter impossibility to read in the succeeding essay upon the 
possibility of a scientific approach to law, to find that Professor Walter 
Cook has pointed out that even such material science sometimes meets 
with apparent contradictions! Professor Dimock has done a notable 
piece of work in demolishing those advocates of “pure” politics, such 
as Catlin, whose desire to develop a system of politics absolutely free 
from dependence on other sciences and fields, leads inevitably to the 
predication of the possibility of arriving at a hard and fast “science” 
of political activity.

1 P. 178.
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However if “science” may be regarded as a means of attacking 
problems, as a method of procedure, and verification, it is obviously 
possible, if only the effort is made, to develop a true “science of 
politics”, which, denying the absolute unitary approach of Catlin and 
his school, can lead to a rational and reasonable basis for the founda
tion of a set of postulates and principles which can be used to advantage 
both in the theoretical and applied fields of political activity. No 
science has ever been able to stand alone; no science has ever been 
developed without its concomitant philosophy—is it asking too much 
to demand the same possibility for political science? Professor Dimock 
thinks not, and optimistically asserts the possibility of developing 
the type of political science we first mentioned, one which will remain 
fundamental enough and malleable (to borrow his word) enough to 
meet the problems which human activity proposes for it.

If the possibility of a rational fundamental political science exists, 
as Professor Dimock asserts it does, Professor Cook’s A Scientific 
Approach to the Study of Law, certainly does not manifest any of 
the characteristics which we would hope to see evidenced by the 
application of such scientific method. Where Professor Dimock has 
attempted to assert for politics the possibility of a degree of systema
tization, comparable, within the limitations of the subject, to physical 
science, with particular reference to the possibility of rational and 
reasonable investigation and procedure, Professor Cook has detracted 
from the weight of his otherwise very well taken point of discussion 
by resorting to some most unscientific generalizations. In his effort 
to get at what is popularly known as the “rational basis” of such 
investigation, Professor Cook has attacked the old orthodox system 
of logic as being “unscientific”, since the possibility of deducing abso
lutely reconcilable conclusions from a given set of principles is not 
always possible. It might be noted that logic is not merely a formula 
which unalterably reaches a definite conclusion, but it is also a method 
of arriving at rational (scientific?) and determinable premises. This 
is of the very nature of science. The lack of science in Professor 
Cook’s argument is not in the fact that all elements in a given situ
ation may not present the possibility of classification upon a given 
hypothesis, but the fact, which he apparently overlooks, that the 
hypothesis itself might not fall within the realm of possibility. Suffice 
to say that it is not a proof of the lack of definite scientific approach 
to assert that all questions cannot be answered “yes” or “no”.

Aside from this, Professor Cook has made an admirably courageous 
plea for the adoption of an attitude among the legal profession and 
the theoretical political scientists as well which will lead to “scientific 
law” in the fullest of that phrase’s implication. But it must always
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be kept in mind that without Professor Dimock’s asserted stability 
and malleability, even the science of law will not effect worthy results.

Of a more technical legal nature, and as examples of noteworthy 
legal research and presentation, the collection presents The Saga 
of Blackstone v. Miller: A Study in Multiple State Taxation, by 
Leon Sachs, and Albert Langeluttig’s Bankruptcy as a Subject of 
Administrative Jurisdiction.

J a m e s  F . L e a h ig h .*

* Instructor in Political Science, Georgetown University.



B O O K  NOTES
CASES AND OTHER AUTHORITIES ON FEDERAL JURISDICTION AND 

PROCEDURE—by Felix Frankfurter f  and Harry Shulman.J Revised 
Edition. National Casebook Series. Callaghan and Company, Chicago, 1937. 
Pp. xxiii, 835.

The authors of this book have succeeded in a difficult task, that of 
improving upon the earlier edition—perhaps because of the cooper
ation of Harvard and Yale authors. Much new material has been 
added, and the matter treated brought up to date. There are appended 
a summary of the principal changes in the jurisdiction of the federal 
trial courts; a list of justices of the Supreme Court to date; a bibli
ography of works on the general subject treated in the book and of 
Supreme Court justices; and the judiciary act of August 24, 1937— 
all convenient for those who use the book.

The introduction to the original edition is inserted, which starts 
with a statement of the late Judge Hough that:

“It is idle for law schools to give courses in federal practice. Once they come 
before my court they will learn more in three weeks than a law school can possibly 
teach them in a year.”

Probably Judge Hough referred only to the practice in his own court, 
the District Court, which might differ in details from the practice in 
the next district or circuit. There is however a much larger field of 
federal practice than this, which is intimately connected with federal 
jurisdiction in the other courts of the United States and such practice, 
so far as can be shown by decided cases is well treated in this volume, 
particularly as to the Circuit Courts of Appeals, the Supreme Court of 
the United States, and the concurrent jurisdiction of state and federal 
courts. The work is a worthy addition to existing books on federal 
jurisdiction and procedure.

Matters of federal jurisdiction are fairly permanent. There have 
not been many jurisdictional acts, but practice is based to some extent 
upon statute and rules of court, partly on the way in which courts 
and lawyers have been accustomed to do things, depending somewhat 
on local state practice in accordance with the conformity acts, and 
established federal procedure is therefore confined to a limited field. 
Matters of jurisdiction, in my opinion, usually can be taught by case 
book instruction, using cases as illustrations; matters of practice are 
better presented by oral instruction, which should be confined to 
fundamentals and generalities, so that the student will not be loaded 
with details and have the instruction he receives changed by statute 
or rule of court before he actually enters upon the practice of his 
profession. A good case book is a valuable aid to oral instruction in 
this field and this work is one of the best for the use of the student.

W il lia m  J. H u g h e s .*
f  Byrne Professor of Administrative Law, Harvard University Law School.
t  Professor of Law, Yale University School of Law.
* Late Professor of Law, Georgetown University Law School, sometime At

torney, Department of Justice; author, F e d e r a l  P r a c t i c e , J u r i s d i c t i o n  a n d  
P r o c e d u r e  (1931).
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THE MAKING OF THE CONSTITUTION—by Charles Warren.f Second Edi
tion. Little Brown and Company, Boston, 1937. Pp. xii, 832.

First published October 28, 1928, this book was republished in 
February 1937, and the author has stated in the preface to the last 
edition that in view of renewed public interest in the conditions 
which led to and surrounded the making of the Constitution, he had 
attempted to make present day readers realize the Constitution was 
a practical document drafted by practical men of wide vision and high 
ideals. The plan of the book has been summarized by the author in 
the Introduction at page vi as follows:

“In this book, I have attempted three things—first, to picture the necessity for 
the Constitution, through the letters and words of the statesmen who led in bringing 
about the Federal Convention of 1787; second, to bring together, as far as possible, 
the letters and newspaper articles written during the period of that Federal 
convention, so as to show how it and its great work were viewed by the men of 
the time; third, to present the debates on the Constitution from day to day, in such 
a manner that one may easily trace in a continued story the way in which each of 
the important clauses of the Constitution reached its final shape.”

The book is divided into three parts, respectively entitled: Before 
the Convention, During the Convention, and After the Convention, 
with Appendices and a very good index, followed by a reprint of the 
Constitution and its amendments. The first and third parts of the 
book are each subdivided into two chapters as follows: Fears of Dis
union, The Delegates, The Public, and the Press; Opposition and 
Ratification and Sources of Knowledge of the Constitution while the 
second part of the book is subdivided into twelve chapters devoted to 
the actual work of the Convention, contemporary newspaper articles, 
entries in the diaries of the members (where obtainable), and letters 
written by the members.

This book shows the same high grade of scholarship and pains
taking care which we have learned to associate with the work of this 
author. In my judgment the book is an ideal one for use by the colleges 
and universities in their academic courses concerning the Federal 
Constitution. Such use would go far in meeting the criticisms of the 
American Bar Association’s Committee on American Citizenship, 
while the late James M. Beck was chairman, as to unsatisfactory 
situation prevailing in many institutions of higher learning as to the 
teaching of the fundamentals of American government (59 A. B. A. 
Rep. 423, 438 (1934) ; 60 A. B. A. Rep. 430, 438 (1935)).

O. R. McGuire.*
f  Sometime Assistant Attorney General of the United States and author of 

T h e  S u p r e m e  C o u r t  i n  U n i t e d  S t a t e s  H i s t o r y , 3 V o l u m e s  (1922), and 
C o n g r e s s , T h e  C o n s t i t u t i o n , a n d  t h e  S u p r e m e  C o u r t  (1925).

* Sometime Chairman of the American Bar Association’s Committee on Ad
ministrative Law; Vice-Chairman, Committee on Administrative Law, Federal 
Bar Association; Member of the Bar of Virginia.
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TRADE AGREEMENTS AND THE ANTI-TRUST LAWS—by Harry Aubrey 
Toulmin, Jr.f The W. H. Anderson Co., Cincinnati, 1937. Pp. xviii, 540.

This book deals with a subject of vital importance to the present- 
day business man and his legal counsel. In view of recent legislative 
activity in the field, culminating in the Robinson-Patman Act and the 
numerous state Fair Trade Acts, it behooves the business man to 
watch his step and his legal counsel to become familiar with the way 
in which these problems have been dealt with by the courts. Especially 
as it is evident from the present activities of the Federal Trade Com
mission and of the Department of Justice that a determined effort to 
enforce the Federal Anti-Trust laws is to be made. The present book 
does not purport to cover the whole field. The author has confined 
himself to the question of the legality of agreements between producers 
and their distributors and between competitors in industry which 
have for their object the stabilization of price and production and 
the elimination of the excesses of competition. The subject matter is 
divided into four parts. Part one deals with the matter of trade 
practice codes, their content and legality, when adopted either under 
the auspices of the Federal Trade Commission through what has 
become known as its Trade Practice Submittal Procedure, or by trade 
associations without governmental intervention. Part two has to do 
with the legality of Patent Pools and cross-licensing agreements and 
with agreements between competitors in foreign trade under the Webb 
Act and the Import Trade Act. Part three discusses the Robinson- 
Patman Act. Part four consists of a collection of (1) typical codes 
promulgated under the auspices of the Federal Trade Commission; 
(2) patent licensing agreements; (3) forms of complaint, answer, etc. 
used in Federal Trade Commission proceedings under the Robinson- 
Patman Act. An appendix contains a reprint of various Federal 
statutes relating to the general subject. It may be doubted whether 
the author has made an adequate presentation of the subject or even 
a real contribution to its understanding. While it is often suggestive, 
the arrangement of the material lacks coherence and the discussions 
are fragmentary. There is no complete analysis of the pertinent cases. 
For the most part they are dealt with through the medium of short 
briefs, often collected in groups at the end of a paragraph purporting 
to contain a discussion of a particular problem. No doubt both busi
ness men and lawyers will be comforted to know that “the scope of 
the Clayton Act as now amended by the Robinson-Patman Act is more
limited than it was heretofore............ that the amendment limits the
scope of the Act and makes it easier for business men to comply with 
it. It puts certainty into the law of competition.” Sec. 123. It is 
somewhat startling to find that “One of the focal points of attack on 
our constitutional system of government is that upon intangible 
property represented by patent monopolies.” Sec. 91. However, after 
reaching this point one is not surprised to learn that the proviso of 
the Robinson-Patman Act permitting differentials that make only “due 
allowance for differences in the cost of manufacture, sale or delivery” 
“is undoubtedly lawful. It is certainly fair. It is merely a statutory

f  Member of the Ohio Bar.



822 T h e  G e o r g e t o w n  L a w  J o u r n a l [Vol. 26

expression of what the Supreme Court of the United States recently 
held in the case of Sugar Institute, Inc., et al. v. United States”. 
Sec. 128. But why go on ?

Grover C. Gris m ore .*

SCIENTIFIC TAX REDUCTION—by Howe P. Cochran.f Funk & Wagnalls 
Company, New York, 1937. Pp. xv, 757.

It is unfortunate that the author chose to call this book what he did. 
Careful as he was to skirt the Scylla and Charybdis of “avoidance” 
and “evasion”, his selection of a label still falls far short of indicating 
the nature of the contents of his book.

Not that we have here a case of misbranding. The public has too 
long been exposed to drug store counter syntheses of advice on how 
to win friends and cut down on taxes while doing it. This is no dollar 
bargain explanation of some magic formula whereby the erstwhile 
taxpayer may enjoy a substantial and comfortable living and at the 
same time successfully pinch pennies away from the support of the 
society that makes such a living possible. What this country needs, 
as the original saying goes, is fewer taxes and more taxpayers. And 
what the taxpayer needs is an intelligent hand to guide him through 
the maze of tax laws to a clearer appreciation and articulation of his 
taxable situation.

Mr. Cochran may not take the taxpayer the whole way to such a 
goal; but he does extend a helping hand, and because his book is a 
genuine assistance, it seems too bad that it is labeled in a way that 
may lead the casual observer, too often gulled by drug store pabulum, 
to pass it up as just so much more stuff of the same brand.

The book is not for the highbrow of the subject. He would choke 
on such bits as the following:

“Let the reader stop and ponder. Has he ever read the truly remarkable Con
stitution? . . . .  You, Mr. Banker, Mr. Accountant, Mr. Lawyer, truthfully now— 
when did you last read this document. Mr. Lawyer, can you repeat, now, from
memory, a single sentence of this instrument? Try it............ Taxation is the
strong arm of Sovereignty, and the right to tax was sparingly allotted to the 
Federal Government.” (Pp. 12-13.)

This very naivete, which makes the first part of the book, dealing 
briefly with general principles, a little on the weak side, becomes an 
instrument of some force when the author gets on to the more spe
cific problems of his subject. The absence of technical discussion, 
reconditely phrased, is a genuine relief. A great deal of smart writing 
has been indulged in to demonstrate no more than Mr. Cochran’s 
simple conclusion: “Your author thinks that while estoppel applies 
with full force against taxpayers, it rarely avails anything against 
the Government.” (P.291).

Perhaps the class for which the book will carry strongest appeal is 
that to which belongs the lawyer who escaped from law school, if ever 
he was incarcerated in it, before it became the fashion to expose law

* Professor of Law, University of Michigan Law School, 
t  Member of the Bar of the District of Columbia.
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students to formal tax courses, and who has a general practise, or, 
if specialized, not that of the tax specialist. Long has there been 
insistent demand for a book not too lengthy, not too exhaustive, not 
too technical, giving a slightly myopic bird’s-eye view of the tax field. 
The author states certain basic problems, indicates general conclu
sions, and substitutes for detailed discussion of the problem’s intri
cacies a citation of the leading cases in point. If the lawyer will read 
the cases as they are cited, he cannot escape acquiring a substantial 
amount of information that he should be able to turn to useful purpose. 
Not the least of the book’s advantages are the practise cases wherein 
the author has set out the path a tax case takes from the very first 
point to the ultimate limit of litigation, and blazes the path by using 
the precise papers and legal documents that are involved in the typical 
case. These forms alone are worth the price of admission.

The author is a trifle on the sanguine side when he promises: “It 
is not supposed that the reader will be able to build a tax practise or 
even a tax case from this treatise alone, but this book will accomplish 
90% of his task for him.” (P. 4). Sometimes the poorest judge of a 
piece of work is the man who turns it out. This book should not be 
directed to those who want to be tax lawyers, but it should make its 
appeal a wider and correspondingly more significant one. It is recom
mended as a primer of the law to that great body who are not tax 
lawyers, never will be, and never will want to be, but who appreciate 
that no practise of the law today can be efficient without some famili
arity with the tax implications of such practise. Scientific tax reduc
tion will be accomplished when, and only when, the rank and file of 
the legal profession are given an elementary knowledge of tax law, 
and the rank and file of taxpayers are taught to leave their tax prob
lems in the hands of those who have acquired at least this grammar 
school education. Call this a McGuffey Reader in Federal Tax Law. 
Many books have been less well complimented.

F. C. Nash.*

THE PROTECTION AND MARKETING OF LITERARY PROPERTY—by 
Philip Wittenberg.f Julian Messner, Inc., New York, 1937. Pp. 395.

One of the more difficult phases of the law both because of its in
complete definition and technicality is the copyright branch of the 
subject. Perhaps in no other part of the legal profession can an 
apparently minor breach of statutory requirement have such dis
astrous results. For example, an author’s rights may be completely 
lost by publication without notice of copyright. But this is only one 
of the more obvious ways of alienating rights in property. There are 
others far more subtle against which every author and practitioner 
should be on guard. All of these are carefully covered in this excellent 
book in a thoroughly up-to-date and practical manner by a man 
eminently fitted to deal with the problem.

* Professor of Law, Georgetown University Law School; former editor of this 
J o u r n a l .

t  Member of the New York Bar.
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Mr. Wittenberg has had long and intimate dealings with copyright 
law as counsel for the League of New York Theatres, the Newspaper 
Guild, the National Theatre Code Authority of the NRA, as well as 
representative of many authors. His approach is therefore completely 
practical and fully cognizant of the actual questions that arise in 
practice.

The book is wisely prefaced by a history of statutory copyright 
which is written with a view to making comprehensible present-day 
law. It proves a good foundation for his explanation of the significance 
of the Federal copyright law with special emphasis on its pitfalls. 
This leads obviously enough to the difficult problem of international 
copyright with a good analysis of the United States’ anomalous posi
tion outside the fold of the International Copyright Union. As usual, 
Mr. Wittenberg shows a more than academic interest in means of 
protecting the American authors’ rights abroad. He continues with 
a discussion of remedies for and defenses to plagiarism, drawing the 
line as carefully as possible between legitimate and illegitimate uses 
of previously published works. His discussion of this matter is 
probably the most important part of the book. His analysis of the 
cases is thorough and an interested party by consulting these chapters 
may usually tell when a cause exists and when it does not, when there 
is a valid defense and when there is not. Heretofore, nothing has 
been quite so difficult to determine, and there have been a suprisingly 
large number of ill-advised suits claiming plagiarism.

The first half of the book concludes with three chapters on the 
matters of the crusades against and the test for literary indecency; the 
responsibility for libel in publications; and the selection and duties 
of literary agents. Every aspect is treated keenly and with an alert 
eye to practical effects. The latter half of the work treats of the 
marketing of property and contains detailed sample contracts for 
sale of rights in literary property, whether for publication in book 
form, stage, screen or radio use.

It seems impossible to overstress the fact that this book is intended 
for use and for constant reference by an attorney dealing with the 
protection of clients’ rights in literature. It is true that it is possible 
to go to this volume with a copyright problem and come away un
answered, but when this happens, it is due more to the unsettled state 
of the law than the author’s oversight. No problem is too recent for 
treatment, and yet even the ancient fundamentals are succinctly stated. 
The most surprising thing about the whole book is its relative thorough
ness and completeness in the close confines of less than four hundred 
pages. It can be recommended without qualification to the author, 
specialist or general practitioner.

Ross O’Donoghue.

AN AUTOBIOGRAPHICAL SKETCH—by John Marshall. Edited by John Stokes 
Adams,f University of Michigan Press, Ann Arbor, 1937. Pp. xxiii, 48.

One might suppose that a recently discovered manuscript in the 
handwriting of John Marshall in which he relates his life up to the 
time of his taking his seat on the Supreme Court would shed important

f  Member of the Pennsylvania Bar.
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new light on America’s greatest jurist. But this document which has 
been in the family of Justice Story for more than a hundred years 
was sent to Story at his request and was scrupulously used on three 
occasions by that intimate of Marshall’s for biographical articles and 
an address delivered shortly after the Chief Justice’s death. Con
sequently the facts contained in this sketch are generally known. 
However, they have not had the authority which is now given to them, 
and in several instances Beveridge in his great work cast doubts on 
the authenticity of Story’s statements. As a matter of fact, this auto
biography was apparently written entirely from memory, when 
Marshall was seventy-two years old, and there are some minor 
inaccuracies. On the whole however, it confirms Story’s version.

This rare personal reminiscence of Marshall is interesting as an 
historical and literary work. The most valuable contribution to 
history it makes is the account of the circumstances leading up to 
his nomination as Chief Justice. It refutes the old theory that the 
nomination was a complete surprise. As a purely literary work apart 
from its historical implications, it is a splendid example of the lucid, 
restrained and simple style which was so natural to the founding 
fathers and of which Marshall was the most skillful exponent. The 
work is ably edited and presents a handsome format.

James E. Condren, Jr.
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