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\ A 7TTH THE DEATH of Mr. William J. Hughes on January 29,
* » 1938, a truly great lawyer passed from our midst. Of his repu
tation, little need be said that is not known to every American lawyer.
Entering the Department of Justice in 1885 in the rather humble
position of stenographer and telegraph operator, he soon won the
recognition of the then Solicitor General o f the United States, Mr.
William Howard Taft.
For some thirty years, Mr. Hughes served as an attorney in the
Department of Justice and for a considerable part of that period
served as special assistant to the Attorney General, in charge of
questions of jurisdiction and procedure in the federal courts, par
ticularly with reference to the Supreme Court of the United States.
During this period he gave invaluable assistance as Secretary to the
Committee of the Justices of the Supreme Court to revise the equity
rules in the courts of the United States. His long experience and his
own part in shaping the development of federal procedure qualified
him admirably for the preparation of the work which he published
in 1933— Hughes’ Federal Practice, Jurisdiction and Procedure in
sixteen volumes. This work has been accepted universally as the
authoritative and definitive treatise upon the subject.
Mr. Hughes, though absorbed in the work o f his special field, was
a lawyer o f broad interests, as manifested by his efforts in the
organization of various Citizens’ Associations in the District of
Columbia and his active participation in the work of the American
Bar Association, the American Law Institute and the American Judi
cature Society. His delight was to gather with men of other interests
and he was ever quick to point to the interrelations o f law and the
other social sciences. His friends will long recall his delightfully
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stimulating after-dinner conversations at the Cosmos Club. Because
o f his long connection with the Federal Government, Mr. Hughes
was much beloved by the gentlemen of the press and generations of
newspaper men, past and present, loved to be with him at the Press
Club. The humanness of the man is perhaps best illustrated by a
mention of his hobby— in every gathering with his friends, he took
inordinate pride in illustrating his high accomplishments as a
prestidigitator.
The entire American-Bar knew Mr. Hughes as a lawyer and a
scholar. We at Georgetown knew him also as a teacher who, for
twenty-five years, taught Federal Procedure in the Graduate Depart
ment of the Georgetown Law School. Mr. Hughes brought not only
a wealth of knowledge and experience into the classroom, but brought
therewith a fine capacity for friendship. His students were his friends
as he was their friend. By innumerable kindnesses to individual
young graduates he proved the genuineness of his affection for young
men in the law. He was devoted to the University, particularly to the
Georgetown Law School, and much of that devotion was manifested
by the active interest he took in the Georgetown Law Journal.

THE WRIT OF PROHIBITION*
W illiam J. H ughes f

and

E ugene B rown f

SUBJECT of prohibition, because of the infrequency of the
T HE
issuance of the writ, has received but little attention from the
text-writers, and investigation is therefore attended with considerable
difficulty. The learning on the subject is scattered through the re
ports, with the exception of a few unsatisfactory chapters by writers
on extraordinary legal remedies.*1
This extraordinary remedy is one of the most powerful weapons of
superintending control at the command of superior courts, to keep
inferior courts within their legal limits. It is a writ o f high preroga
tive, which ranks with mandamus and quo warranto as an extraordi
nary remedy. Lilly writing in 1745 said: 2
“ Prohibition is a writ which lies to prohibit the Spiritual or Ad
miralty Courts and other Inferior Courts, from meddling with any
thing out o f their jurisdictions, or of which they have not any con
usance, and shall be directed as well to the parties as the judge.”
Blackstone defined the writ a few years later a s : 3
“ A writ issuing properly out of the Court of Kings Bench, being the
King’s prerogative w rit; but for the futherance o f justice it may now
also be had in some cases out of the court of chancery, common pleas,
or exchequer, directed to the judge and parties of a suit in any in
ferior court, commanding them to cease from the prosecution thereof,
upon suggestion that either the cause originally, or some collateral
matter arising therein, does not belong to that jurisdiction but to the
cognizance of some other court.”
Analogous in some respects to mandamus, prohibition yet differed
therefrom very materially. The former was directed to a court or
person and commanded the performance of a particular duty; the
* The basis of this paper is Mr. Hughes’ thesis submitted to the faculty of the
Georgetown Law School in 1892 for his master’s degree. Recently he revised this
paper and, with the aid of Mr. Brown, brought it up to date to include those
decisions rendered since its first writing.
f LL. B. Georgetown University Law School (1891), LL. M. Id. 1892, LL. D.
Id. 1931. Late Professor of Law, Georgetown University Law School. For many
years legal adviser on matters of Federal practice and procedure, United States
Department of Justice, Author of F ederal P ractice and P rocedure (1931).
t LL. B. Georgetown University Law School (1935). Member of the Bar of the
District of Columbia and of the Bar of Illinois.
1 H igh , E xtraordinary L egal R emedies (1 8 7 4 ); W ait , A ctions and D efenses
(1877).

2 L illy ’ s A bridgment (1735) 474.
3 3 B l . C omm . *112.
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latter forbade them from doing something which they intended to
do. Mandamus enforced the doing o f a ministerial duty, and was
positive in its nature; prohibition did not lie to prevent the per
formance of a discretionary act, but only to restrain the exercise of
unwarranted judicial power, and was negative in character. Neither
was granted if there was any other appropriate remedy. Mandamus
was not demandable as of righ t; it was in the discretion o f the court.
Prohibition, in certain cases, was demandable ex merito justitiae.
Mandamus, it appears, was originally exercised by the court of
chancery and was directed to inferior courts. Prohibition originated
in the common law courts, and when issued by the Bancus Regis, was
used even to restrain equity tribunals.
To injunction also, prohibition was in some respects similar. In
junction was not a high prerogative writ, but merely a prohibitory
writ, issued by a court of equity, and the highest court o f common law
in England, is justified by Chitty who s a y s :4
“ Assuredly as a single judge in a court of Equity is by law intrusted
with jurisdiction to issue an injunction, there is no reason why the
four judges of a Court o f Law should not exercise a jurisdiction which
is most salutary, and is unquestionably rested in them.”
When prohibition was first exercised, the history o f the law does
not inform us, but it is surmised to be as old as the common law itself,
and we have accounts of its exercise as early as Lord Glanville’s
time.5 Tradition informs us that this writ has been employed in
England from the earliest times by the superior courts to restrain
the inferior tribunals from usurping jurisdictions, under the maxim
then prevailing that “ every good judge should enlarge his jurisdic
tion” , but with which they were not rightfully invested.
The long continued contest between the civil and common law courts
gave frequent cause and opportunity for the exercise of this writ.
From the time of the Constitution of Clarendon in 1164, which in all
probability gave rise to the use of prohibition against the ecclesiastical
courts, the conflict between the temporal and spiritual courts called
for frequent protests against its being exercised. The Constitution of
Boniface, Archbishop of Canterbury, in 1258; the remonstrances of
the clergy in the first year of Edward I, and the ArticvXu Cleri, of
Archbishop Bancroft in 1605, were all protests against the alleged
improper exercise of the writ of prohibition by the King’s Court in
the matters pertaining to ecclesiastical affairs.6
The Admiralty Court, which, like the Ecclesiastical Court, was an
inferior court of the King’s Bench, was also the object of frequent
issue o f the writ of prohibition from Westminster Hall. The Court
4 2 C h itty , General P ractise 359 (London, 1834).
s R ogers, E cc. L aw (2nd ed. 1849) 776.
6 Id . at 776, 778; 2 H owell , State T rials (1809) 131.
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of King’s Bench, it appears, sought to augment its own jurisdiction
rather than to impartially determine the jurisdiction of inferior tri
bunals. Following the learned, but overbearing Lord Coke, it looked
with jealous eye upon courts which administered the civil law.7 The
warfare between the two classes of courts led, on the 7th of May, 1575,
to an arrangement between them as to prohibitions. This arrangement
was in the form of “ requests” by the Admiralty and “ agreements” by
the Lord Chief Justice and his Colleagues, and recognized inferentially the existence of superior power in the common law courts. The
agreement was maintained until the death o f most of the parties
to it, when its authenticity was denied by Lord Coke who then resumed
the issuance of prohibition to the Admiralty Courts. So frequent
and burdensome were these restraints that in 1611 an appeal was
made to the Crown, and James I ordered that the complaint be ar
ranged in specific articles and submitted to the common law judges.
This was done by Dr. Dunn, then Lord High Admiral, and was known
as the Articuli Admiralitalis:
“ The complaint of the Lord Admiral o f England to the King’s most
excellent majesty, against the judges of the realm concerning prohibi
tions granted to the Court of Admiralty” .
The complaint, however, was ineffectual, and until 1632, in the
reign of Charles I, prohibitions continued to issue with frequency to
the Court of Admiralty. In that year “ articles and propositions” for
the “ accommodating and settling of the differences concerning pro
hibitions, arising between his Majesty’s Courts of Westminster, and
his Court of Admiralty” , were debated and signed by the King and
all of the Lords of his Council, including the twelve common law
judges and the Judge o f Admiralty.8 These “ articles and proposi
tions” continued in force until the establishment of the Protectorate
in 1647, when the contest between the common law and admiralty
courts was renewed. On April 12, 1648, the republican parliament at
the solicitation o f persons engaged in commerce, passed an ordinance 9
settling the jurisdiction of the court of Admiralty. With the Restora
tion in 1660 this ordinance expired, and the common law judges
thereupon issued numerous prohibitions to the admiralty. Petitions
were again made, but not being heeded, the Admiralty Courts appear
to have deemed it wise to accept the inevitable, and gave up the
struggle. By statute,10 however, much of the original jurisdiction
taken from them was restored, but they have been since and are now
7 E dwards, A dmiralty J urisprudence (1847) 17.
8 P ryn n e , A dmiralty 100; B enedict , A merican A dmiralty (1847) 100.
8 This ordinance was to continue in force fo r three years, but a subsequent
ordinance declared it perpetual.
18 3 & 4 V ict . c. 65 (1840).
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subject to the common law courts, and consequently to the writ of
prohibition.
From the foregoing it appears that the earliest use o f the writ was
not to restrain the ecclesiastical and admiralty courts, but it was
probably anterior to the conflict between the civil law and the com
mon law, and that afterwards when such conflict arose, the writ
was used as a formidable weapon by the common law courts against
the courts of equity. To these courts the writ was most frequently
issued, though occasionally it would go to the common law tribunals.
Being a high prerogative writ, it is probable from its very nature
that prohibition was originally issued from the Aula Regis which
was the first supreme court of England of which we have any ac
count, and the court in which the King personally presided.
The other affairs o f government rendering it inconvenient for the
King to attend to his judicial duties, the business of the court soon
devolved upon the Chief Justiciar, who, we are told, regulated his
proceedings to a great extent by the rules of the common law. From
his decisions, appeals to the King were frequent. These appeals, at
first decided by the King personally, came after a time to be decided
by the Chancellor, who, as the King’s Secretary, and registrar o f the
decrees of the Aula Regis, was supposed to be most conversant with
the matter in controversy. It may be reasonably inferred that this
was the origin of the chancery jurisdiction in prohibition, as it was
in other matters, which afterward developed into an original juris
diction.11 On the accession of William the Conqueror, the Aula Regis
became the King’s ordinary Court Baron, and by reason of the changed
condition of the kingdom drew to itself a large part of the judicial
business of the nation. The growing power of the Chief Justiciars,
their arbitrary rulings prompted frequently by their own personal
ambitions, and the inconvenience of a court following the King’s
person, compelled King John in Magna Charta to establish the court
at Westminster to curb the power of the Chief Justiciars, and to
appoint justices to hear the common pleas between subject and
subject.12 The waning power of the Aula Regis led in the reign of
Edward I to the reorganization of that court. It was succeeded (in
part) by the Bancus Regis, or the Court of Kings Bench, which re
tained all jurisdiction not granted to the other courts and which
besides, had a general superintending appellate jurisdiction over the
court of chancery. From it all original writs were to issue, both for
the court of common pleas, which had jurisdiction of cases between
private subjects, and for the court of exchequer, which had jurisdic
tion o f matters pertaining to the King’s revenue, each of which has
11 3 B l . Com m . *39.

12 Campbell , L ives

of

C hief J ustices

of

E ngland (1894).

1938]

T he W rit

of

Prohibition

835

since had power to issue the writ of prohibition. From this may be
inferred the inception of the practice in prohibition. The writ ordi
narily issued from the King’s Bench, or the Common Bench, while
in their vacation it might issue from the chancery court. In the latter
case, however, it was made returnable to the King’s Bench or Com
mon Bench, for, as the jurisdiction of the Common Bench depended
upon original writs issuing out of chancery, the former court could
not grant a prohibition unless there was a writ or plea pending. This
restriction did not apply to the King’s Bench, in which court it was
considered that the common law was itself a prohibition. A fter
wards in the growth of its jurisdiction the Court of Chancery exer
cised the power to issue the writ concurrently with the common law
courts.13
It was the purpose of the writ of prohibition in restraining unwar
ranted jurisdiction, not only to “ preserve the right of the King’s crown
and the courts” but also to “ subserve the quiet of the subject” . A
rule early established was that “ in every case of contempt to the King,
the action must be as well to answer the King as the party suing.”
The early practise in prohibition, probably developed in the Common
Bench, was, therefore, qui tam in character, and was founded upon
an attachment against the defendant fo r a contempt in proceeding
after a writ of prohibition had been served upon him. This, however,
was merely a fiction used fo r trying the question with greater cer
tainty, and to give the requisites o f a suit by allowing the plaintiff to
demand damages. This fiction was, it seems, an outgrowth of the
earlier practise before alluded to, which allowed the common law
courts to issue a writ of prohibition only when a party was in con
tempt for proceeding after he had been served with an original writ
out of chancery.14
Coming now to consider the practice in the issuance of the writ, we
find that it might issue either upon the suit of the King, when the
plea in the spiritual or other court was in derogation o f his regal
dignity,15 or upon suit of any person in the name of the King, when
the writ was demandable ex debito justitiae, or as between party and
party to an action, or upon the suggestion of a third person— a
stranger. Although a prerogative writ, and not a writ of right, pro
hibition would issue ex merito justitiae when there appeared to be
a proper case. The court, however, was to exercise a “ legal discre
tion” but not “ an arbitrary one in refusing prohibition where in such
like cases they have been granted; or where by law they ought to be
1318 V iner ’ s A bridgment (1793) 46.
14 1 Wms. Saund. 154 (K. B. 1666).

15 F itzherbert , N atura B revium (9th ed. 1794) 107.
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granted” .1
6
78 On this point Lilly speaking of the Court of King’s Bench
1
s a y s :17
“ This court ought not to deny the party a prohibition that doth
pray it, if there appear proper cause for a prohibition; for it is not a
thing arbitrary, or ex gratia curiae to grant it or not grant i t : Hill, 23
Car B. R. For to deny it were to deny justice to the party in denying
him the benefit of the common law, which is every free born English
man’s birthright, which he may challenge as his right and inheritance.”
This was upon the ground that the judgment o f a court without
jurisdiction was tantamount to no judgment. It could not protect the
party in other proceedings involving the same matter, and therefore
he might be put to needless delay and expense if prohibition were
not issued. But in the case of an application by a stranger no such
considerations apply, and the granting of the writ was, therefore, in
the discretion of the court. In Forster v. F o rster18 this question is
fully discussed, Says Justice B lackburn:19
“ In prohibition are, first, contempt o f the Crown, and, secondly, a
damage to the party. If we see a contempt of the Crown, that is a
case in which we ought to interfere. A stranger has, in general, no
right to require our interference, but if he shews that he is aggrieved
and has sustained damage, then, ex debito justitiae, as in any other
suit, he has a right to our opinion upon the question. The distinction
has not been very distinctly taken in any of the previous cases, but it
seems to me to be well founded on common sense.”
Chief Justice Cockburn concurring in the case last cited states,20
“ I entirely concur in the proposition that although the court will
listen to a person who is a stranger, and who interferes to point out
that some other court has exceeded its jurisdiction, whereby some
wrong or grievance has been sustained, yet that it is not ex debito
justitiae, but a matter upon which a court may properly exercise its
discretion; as distinguished from the case of a party aggrieved, who
is entitled to relief ex debito justitiae if he suffers from the usurpa
tion of jurisdiction by another court.”
The case of Burder v. Veley,21 however, rules that the writ is not
discretionary with the court in any proper case. The court sa y :
“ If called upon, we are bound to issue our writ of prohibition, as
soon as we are duly informed that any court of inferior jurisdiction
has committed such a fault as to found our authority to prohibit,
although there may be a possibility of correcting it by appeal.............”
16 T omlins L aw D ict . (1835) (4th ed. 1836) 242; Good v. Good, Winch. 78
(C. P. 1623).
17 L illy ’ s A bridgment (1735) 476.
18 4 B. & S. 187 (Q. B. 1863).
19 Id. at 203.
=« Id. at 199.
2i 12 Ad. & El. 233, 263 (Q. B. 1840).

1938]

T he W rit

of

P rohibition

837

The question then remains, what are the defects that authorize and
require us to issue the writ of prohibition? The answer is, that they
are in every case of such a nature as to show a want of jurisdiction
to decide the case before them : Gardner v. Booth.22 In whatever
stage that fact is made manifest to us, either by Crown, or by one
of its subjects, we are bound to interpose.
In the case of Mayor of London v. Cox,23 Mr. Justice Willes in a
very learned opinion, follows this view, and says:
“ The writ, however, although it may be right, in the sense that
upon an application being made in proper time, upon sufficient
materials, by a party, who has not by misconduct or laches lost his
right, its grant or refusal is not in the mere discretion of the court;
it is not a writ of the courts like a writ of summons in an ordinary
action, but is the subject of a special application to the court upon
affidavit.” 24
Prohibition will lie both where the inferior court has not juris
diction in the first instance, and where having jurisdiction originally,
it exceeds that jurisdiction in the hearing of the case. But where,
having jurisdiction originally, the court within that jurisdiction
decides erroneously, such decision is the subject of appeal and
prohibition will not go.
Where the defendant had admitted the jurisdiction of the court
by his pleading, it was too late to make prohibition against an inferior
common law court. But in a Court of Admiralty the defendant,
according to Lilly: 252
6
“ May have a prohibition to that court after he hath pleaded, al
though he cannot have it to an inferior court after he hath pleaded;
for an inferior court doth now draw the matter in question ad aliud
examen, but doth proceed therein according to the common law; but
the Court of Admiralty doth draw the matter ad aluid examen, that
is to try it by civil law. Trin. 23 Car B. R. And therefore this court
will use their authority at anytime to stay their proceedings in the
admiralty, although the defendant have by his incautelous pleading
allowed their jurisdiction; because not only the party that prays the
prohibition is injured by their proceedings, but the common law itself,
which the judges are bound to maintain.”
In the case of Mendyke v. S tin t26 it was greatly insisted upon that
though the party neglected to plead to the jurisdiction, yet the matter
arising out of the inferior jurisdiction, the superior courts ought to
grant a prohibition; for otherwise the parties and their counsel
would give a jurisdiction to inferior courts which they are not entitled
22 2 Salk. 548 (K . B. 1698).
23 L. R. 2 H. L. 239, 254 (1867).
24 See also Worthington v. Jeffries, L. R. 10 C. P. 379 (1 8 7 5 ); and Ellis v.
Fleming, 1 C. P. D. 237 (1876).
26 L illy ’ s A bridgment (1735) 478.
26 2 Mod. 271 (K. B. 1676).
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to by law. However, it was otherwise adjudged, and it seems to be
now agreed that after admitting the jurisdiction or after imparlance
the party cannot apply for a prohibition.27
Where as stated by Willes, J., in Mayor v. Cox ,282
9 the defect of
jurisdiction,
“ . . . . depends upon some fact in the knowledge of the applicant
which he had an opportunity of bringing forward in the court
below, and he has thought proper, without excuse, to allow that court
to proceed to judgment without setting up the objection, and without
moving for a prohibition in the first instance, although it should seem
that the jurisdiction to grant a prohibition in respect o f the right of
the Crown is not taken away for mere acquiescence does not give
jurisdiction; Knowles v. Holden; 29 yet considering the conduct of
the applicant, the importance of making an end of litigation, and that
the writ though of right, is not of course, the court would decline to
interpose, except perhaps upon an irresistable case, and excuse for
the delay.”
Prohibition would not go to an inferior court for a want o f juris
diction, unless a plea to the jurisdiction was made and the court
refused to entertain it. If, however, the facts ousting the jurisdiction
had been pleaded in the inferior courts which erroneously decided in
favor of its own jurisdiction prohibition would go.30
But if the want of jurisdiction appears on the face of the proceed
ings, prohibition will lie even after sentence.31 In this case the superior
can see for itself that there has been a usurpation of authority, and
prohibition lies interest reipublicae to restrain it. If it did not so
appear, to ascertain the fact the superior court would have to try the
case over again, the party being estopped from showing it. As stated
by Lord Mansfield in the case of Buggin v. B en n ett32
“ If it appears on the face of the proceedings that the court below
have no jurisdiction the prohibition may be issued at any time either
before or after sentence, because all is a nullity; it is coram non judice.
But where it does not appear on the face of the proceedings, if the
defendent below will lie by and suffer that Court to go on under an
apparent jurisdiction, it would be unreasonable that this party, who
when defendent below had thus lain by and concealed from the court
below a collateral matter, should come hither after a sentence against
him there, and suggest that collateral matter as a cause of prohibition,
2*3 T om . L. D ict . (1835) 246.
28 L. R. 2 H. L. 239 (1867).
29 24 L. J. 223 (E x. 1855).
30 Thompson v. Ingham, 14 Q. B. 710 (1 8 5 0 ); Marsden v. Wardle, 3 El. & Bl.
695 (Q . B. 1 8 5 4 ); Mayor v. Cox, L. R. 2 H. L. 239 (1 8 6 7 ); Chew v. Holroyd,
8 Ex. 249 (1852).
31 Sellon ’ s P ractice in the K ing ’ s B ench (1798) 312; Gardner v. Booth, 2
Salk. 548 (K. B. 1 6 9 8 ); H igh , E xtraordinary L egal R emedies (1874) 560.
32 4 Burr. 2035 (K . B. 1767).
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and obtain a prohibition upon it, after all his acquiesence in the juris
diction of the court below.” 33
As stated in Sellon’s Practise: 34
“ It is clearly agreed, that in all cases where it appears on the face
of the libel, that the Admiralty or Spiritual Court have not jurisdic
tion, a prohibition may be awarded, and it is grantable as well after
as before sentence; for the Superior Courts are to take care that the
inferior courts keep within their due bounds............ But after sen
tence a prohibition shall not go, unless the want of jurisdiction in
the court below appears upon the face of the proceedings.”
“ And although a prohibition lies after a sentence, where it appears
on the face of the proceedings that the ecclesiastical court hath no
cognizance of the cause; yet it is otherwise, if there be only a defect
of the trial. As where the plaintiff has grounded his libel on a custom,
he shall not, after it is found against him, obtain a prohibition.” 35
In like manner, if the want of jurisdiction did not appear on the
face of the proceedings, the writ would not issue after sentence.36
If in any case it was not clear that the writ should issue, the party
applying was called upon to “ declare” in prohibition. This was done
by filing a declaration or suggestion, supported by affidavit upon
the fiction before referred to, that the defendant had proceeded in
contempt notwithstanding the writ. If the court on the hearing
decided that the matter suggested was sufficient grounds for pro
hibition, judgment would go against the defendant for nominal
damages; if otherwise, a writ of consultation would be awarded which
returned the cause for further proceedings to the jurisdiction from
which it had been taken.
But the King’s Bench would issue prohibition out of abundance of
caution in some cases. Says L illy: 37
“ Although it be questionable, whether a prohibition do lie in the
case wherein it is moved for, yet this court will not grant i t ; so that
the parties concerned may appear here and plead or demur, as they
shall be advised; to the intent the Matter may come in Question here
and be decided, whether a prohibition doth lie in the case or not? But
if it apear to the court clearly, that a prohibition doth not lie, the
court will not grant i t : Mich. 22 Car B. R. And if it shall appear to
the court that a prohibition doth not lie, the court will then grant a
consultation, whereby the party that was stopped in his proceedings
by the prohibition, may now proceed in that court to which the
prohibition was directed. Mich. 22 Car B. R.”
33 Ladbroke v. Crickett, 2 Durn. & E. 649 (K . B. 1 788); Lord Camden v. Home,
3 Durn. & E. 382 (K. B. 1 7 9 1 ); Ex parte Easton, 95 U. S. 68 (1877).

34 Sellon , P ractise in the K in g ’ s B ench (1798) 312.
36 See also 2 B rown , C ivil and A dmiralty L aw (Am . ed. 1840) 442.
36 Buggin v. Bennett, 4 Burr. 2035 (K . B. 1 7 6 7 ); Paxton v. Knight, 1 Burr.
314 (K . B. 1757).

37 L illy ’ s A bridgment (1735) 473.
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Where the inferior court had jurisdiction of the main matter in
controversy, but not o f a collateral matter arising therein, the
King’s Bench would not issue prohibition on account of the latter if
it were not objected to at the time, provided the inferior court pro
ceeded according to the rules of the common law in determining the
collateral matter.38
It seems that if an action were severable, prohibition would issue
to restrain that part o f the action in which jurisdiction was usurped,
for we read in Viner’s Abridgement, that:
“ If a writ be in the spiritual court for a thing spiritual mixed with
a matter triable by the common law, a prohibition shall be granted
quoad the matter triable at the common law, and not for the whole
if they may be severed.” 39
It is stated thus:
“ Granted either absolutely; or hoc usque only till such an act be
done. The first o f these is peremptory, and ties up the inferior juris
diction till a consultation is awarded; the second is ipso facto dis
charged upon complying with the act, and that without any writ of
consultation.” 40
If an application for a writ of prohibition was denied, a writ of
consultation was issued returning the cause to the inferior court for
its further action. This latter writ gets its name from the fact that
originally the court which was asked to issue the writ, and the court
to which it was sought to be directed, met together to discuss the
question whether the writ should go. This practice has long fallen
into disuse.
By the Judicature Act of 1873 the practice in prohibition in Eng
land was very materially altered, and the writ can now be issued by
any judge of the High Court of Justice.
Coming now to a consideration of the writ as used in the United
States, some departures from the English practise are noted. Here
prohibition, though in effect a writ of high prerogative and issued
by the superior courts both state and federal, does not issue at the
suit of the people as the sovereign, or to restrain a usurpation of
sovereign authority. It is deemed in the sound discretion of the court
to be in the nature of a writ of right for the protection of a private
person wronged by an inferior court’s unwarranted usurpation of
jurisdiction. In this respect it may be considered as like mandamus,
as to* which Mr. Chief Justice Taney said in Commonwealth v.
Dennison: 41
38 H igh , E xtraordinary L egal R emedies (1874) 561.
39 V iner ’ s A bridgement (1791) 41.
i0 2 Sellon , P ractice in the K ing ’ s B ench (1798) 332.
41 24 How. 66 (U . S. 1860).
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“ The right to the writ and the power to issue it have ceased to
depend upon any prerogative power, and it is now regarded as an
ordinary process in cases to which it is applicable.”
It issues, it is true, to prevent the exercise o f unwarranted judicial
power, but the theory upon which it is granted differs. In England,
as shown, it issues to restrain an invasion upon the regal dignity, as
well as an encroachment upon the rights of the subject. Here, the
right of the citizen is the sole motive for the issuance of the writ.
There does not seem to have been any case in any of the states of
this country, even where the common law unchanged by statute is
still in force, where the writ has been issued from a superior to an
inferior court to restrain an unwarranted assumption of authority,
on the ground that such an assumption was against the dignity or
the sovereignty of the state.42
At the common law, “ when the suit complained of is brought by a
private person he may be joined as a defendant, but when it is a suit
or prosecution on behalf of the government the writ of prohibition
may go to the court only.” 43 This rule obtains in the United States,
unless abolished by statute,44 in which event the writ issues to the
judge of the court only and by him the return is made.45
In those states which have adopted the common law, the rule must
prevail that every court possessing general common law jurisdiction
may issue this writ to any inferior judicial, or quasi judicial, tri
bunal.46 Where, however, the power to issue the writ is derived from
the constitution of a state, or from any statute not in conflict there
with, such grant is, of course, controlling. In the greater portion of
the states, their courts of last resort have been granted the authority
by the constitution either in express terms to award writs of pro
hibition,47 or the power to award “ original remedial writs” ; 48 or the
42 State v. Ward, 70 Minn. 58, 72 N. W . 825 (1897).
42 Mayor v. Cox, L. R. 2 H. L. 239 (1 8 6 7 ); Smith v. Whitney, 116 U. S. 167
(1885).
44 E x parte Williams, 4 Ark. 537, 545 (1 8 4 2 ); Walton v. Greenwood, 60 Me.
356, 363 (1872). “ Proper and competent parties are indispensable in every legal
process”, State ex rel Noce v. Blankenship, 93 W . Va. 273, 116 S. E. 524 (1 9 2 3 );
Hirsh v. Twyford, 40 Okla. 220, 139 Pac. 313 (1 9 1 3 ); Thompson v. Tracy, 60 N. Y .
31 (1857).
45 Sherlock v. Jacksonville, 17 Fla. 93 (1 8 7 9 ); Connecticut R. R. v. County
Commissioner, 127 Mass. 50, 59 (1879). “ The only necessary party is the tribunal
whose proceedings are sought to be restrained.” State v. Judge of First District
Court, 19 La. 174 (1 8 4 1 ); State ex rel. Strok v. Klene, 276 Mo. 206, 207 S. W .
496 (1918).
46 E x parte Ray, 45 Ala. 15 (1 8 7 1 ); E x parte Bollman, 4 Cranch 75 (U . S.
1807); State v. Benton, 12 Mont. 66, 29 Pac. 425 (1892).
47 James v. Stokes, 77 Va. 225 (1 8 8 3 ); McConiha v. Guthrie, 21 W . Va. 134
(1 8 8 2 ); Henshaw v. Cotton, 127 Mass. 60 (1 8 7 9 ); Hall v. Superior Court, 198
Cal. 373, 245 Pac. 814 (1926).
48 Thomas v. Mead, 36 Mo. 232 (1865).
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power to issue any of the remedial writs necessary to give the court
o f last resort general supervision over inferior courts.49 In those
states where the grant of power is limited to appellate jurisdiction,
the appellate court has no authority to issue the writ as an original
proceeding.50 It seems clear that the writ can issue from courts
endowed with such power only in aid of their appellate jurisdiction.51
It is quite universally held that the writ granted to state courts by
their constitutions is the common law writ.52 In the case of Arnold v.
Sheilds 53 the Court of Appeals of Kentucky held that the writ in
that state was an existing legal remedy, “ unless abolished by statute
or desuetude, or deemed inconsistent with our peculiar institutions.
It has not been abolished by any positive enactments; nor can we
perceive any reason for considering it either obsolete or ingongrous.”
In South Carolina, the Court of Appeals, in the case of Glover v.
Simmons,54 recognized prohibition as at common law, and in the case
of Grier v. Taylor,55 Bay, J., of the Circuit Court after stating that
in England prohibition could never issue against the sovereign to
restrain any exercise of his authority as he was the fountain of all
authority in the kingdom, gives an able exposition of the limitations
of the writ under a republican form of government which is worth
quoting at length.
“ In our country the people are supreme. All civil power and
authority is derived from them and by virtue of their inherent pre
rogatives, they have thought proper, in order to establish justice and
to prevent all irregularity and confusion, to make known and publish
to the world their great republican charter called a Constitution, by
which all the powers of the state are regulated and governed. By
this constitution all the powers of the government are distinctly
49 Perry v. Shephard, 78 N. C. 83 (1 8 7 8 ); Ex parte Smith, 23 Ala. 94 (1 8 5 3 );
People ex rel. A tt’y Gen. v. Lake County District, 23 Colo. 466, 48 Pac. 500 (1 8 9 7 );
Newport News & M. Valley Co. v. McBrayer, 15 Ky. Law Rep. (abstract) 399;
Perkins v. Lapeen County Superintendents of Poor, 1 Mich. 504 (1850).
50 People v. Circuit Court, 169 111. 201, 48 N. E. 717 (1897).
51 E x parte Bollman, 4 Cranch 75, 93 (U . S. 1 8 0 7 ): Marshal, C. J. “ Courts
which originate in the common law possess jurisdiction which must be regulated
by the common law, until some statute shall change their established principles;
but courts which are created by written law, and whose jurisdiction is defined
by written law, cannot transcend that jurisdiction; . . . .” State v. Nuchols, 18
N. D. 233, 119 N. W . 632 (1 9 0 9 ); People v. Circuit Court of Washington County,
347 111. 34, 179 N. E. 441 (1 9 3 1 ); Havemeyer v. San Francisco County and
Superior Court, 84 Cal. 327, 24 Pac. 121 (1 8 9 0 ); State v. Hogan, 24 Mont. 379,
62 Pac. 493 (1 9 0 0 ); Ex parte Ray, 45 Ala. 15 (1 8 7 1 ); Farnsworth v. Montana,
129 U. S. 104 (1889).
52 E x parte Bollman, 4 Cranch 75 (U . S. 1807).
“2 5 Dana 18 (K y. 1837).
54 4 McCord 67 (S. C. 1826).
55 4 McCord 206 (S. C. 1827).
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defined and vested in their separate branches, namely the legislative
the judicial and the executive all of which are independent of, and
have no control over each other. The Legislative branch has the power
of making and enacting all laws for the government of the citizens.
The judicial has the power of construing those laws so made and of
declaring their bearings on the citizens; and the executive is charged
with the authority and power of causing all the laws to be duly
executed and of granting commissions to all the officers of government
for the exercise of their respective functions in office for the benefit
of the whole. But no one of these different departments has any right
to interefre with the other in the legal execution of their official duties.
It is admitted that the judges of the superior courts of law in the
exercise o f their judicial power, have a right by the common law of
the land which is recognized by the Constitution to send out this high
prerogative writ to restrain all the inferior courts and jurisdictions,
or bodies of men appointed for special purpose from doing illegal or
unauthorized acts. But they have no power or authority to send out
such a writ to either of the other great branches o f the government,
for if they had such a power to invade the province o f the executive
and to say, he shall not exercise his official right in issuing commis
sions etc. etc., it is difficult to see any gbod reason why they should
not send the same writ to the other great branch of the government
to restrain it from passing any law which they might conceive was
an impolitic or unconstitutional act. Thus such a doctrine would be
laying the foundation for a scene of confusion and clashing o f juris
dictions, as would in a very limited period, destroy our present happy
and well poised government, the idea of which can not for a moment
be tolerated.”
In the case of Thomas v. Mead,56 the Supreme Court of the State
of Missouri expressly held that it is invested with a general superin
tending control over all inferior courts in the state and with original
jurisdiction to issue the writ; that in respect of pre-eminence and
power it holds a position under the Constitution analogous to that of
the Kings Bench in England, and will keep all inferior jurisdictions
within the bounds of their authority.
The practise in prohibition, and its effect in the United States under
the common law, is stated by Judge Dickinson in E x parte Williams: 57
“ We understand, then, that a party wishing to avail himself o f this
writ in our courts must, if the facts are not presented by the record
of the inferior court, make the proper suggestions to the superior
tribunal, setting forth all the material facts on which he relies, with
the proper allegations, and if the facts do not appear on the record
verify the truth of them by affidavit. Upon the presentation of the
suggestion, a rule should be entered upon the opposite party, requir
ing him to show cause upon a given day why the writ should not issue,
which rule, when so entered, and served upon the inferior court and
the party, shall stay all further proceedings in the case; and the court5
8
58 Thomas v. Meade, 36 Mo. 232 (1865).
87 4 Ark. 537 (1842).
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will then in their discretion, make it absolute or discharge it, and if
the former, direct the party to declare without issuing the writ. If
the defendant, upon the suggestion being presented, admits the facts
the rule will go and the writ issue. But if he insists upon a declara
tion the case then takes its ordinary course and must be decided upon
demurrer, or plea to the merits, and the writ be granted or the cause
remanded to its original jurisdiction, to be there proceeded in and
determined.” 68
The jurisdiction of the Supreme Court of the United States in pro
hibition exists in two classes of cases. The first is that in which it
has authority to issue the writ as an ancillary proceeding in a case
which is pending before it, under the authority given by the Judiciary
Act of 1879, now embodied in section 716 of the revised statutes, to
issue all writs “ agreeable to the usages and principles of law” ,69 as
for instance to restrain an inferior Court of the United States from
carrying into effect its judgment pending an appeal therefrom. In
this class of cases the power to issue the writ is necessary to the proper
protection and exercise of appellate jurisdiction.5
*60
8
A writ of prohibition could probably therefore be issued to the
supreme court of a state, in any case involving a Federal question,
where an appeal would lie to the Supreme Court of the United States.
But it is evident that it would not ordinarily lie to an inferior state
court, as it has been expressly decided that it will only issue from the
Supreme Court in cases where it has authority over the inferior court
by appeal or writ of error.61 In this way the Supreme Court of the
United States might exercise jurisdiction over the supreme court of
a state, while on the other hand, since no appeal lies to the United
States Supreme Court from an inferior state court, there would be
the anomaly, of power to prohibit a superior state court from exer
cising unwarranted jurisdiction, while the exercise of the same juris
diction by a lower court could not be restrained.
There is but one other instance in which the United States Supreme
Court may issue the writ of prohibition. It is expressly authorized
by statute to issue writs of prohobition to the District Courts of the
United States when proceeding in cases of admiralty and maritime
58 See also Crocher v. Collins, 1 Saun. 136 (K . B. 1667); Sayvill v. Kirby,
10 Mod. 384 (K . B. 1716).
69 36 S tat . 1162 (1911), 28 U. S. C. § 377 (1934).
60 Alexander v. Crollett, 199 U. S. 580 (1 9 0 5 ); Ex parte Gordon, 1 Black 503
(U . S. 1861). In United States v. Mayer, 235 U. S. 55 (1914), it was held that
when a writ of error has been issued to review a judgment of conviction of a
district court in a criminal case, the Circuit Court of Appeals has jurisdiction
to issue a writ of prohibition against the District Court entering an order for
a new trial after expiration of the term on newly discovered evidence.
61 Bronson v. La Crosse R. R., 1 W all. 405 (U . S. 1 864); Ex parte Warmouth,
17 W all. 64 (U . S. 1872).
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jurisdiction.*62 The writ there authorized is the common law writ,
available only to restrain an unlawful usurpation of jurisdiction.63
Prohibition will not go after judgment and sentence unless the want
of jurisdiction appears on the face of the record. But before judg
ment, the court can examine not only the process and pleadings tech
nically of record, but also the facts and evidence upon which action
was taken. When a party aggrieved by a judgment has an appeal
which has become inefficacious through his neglect, a writ of pro
hibition to prevent the enforcement of the judgment will not issue,
and as the inquiry is confined to the matter of jurisdiction, only the
record proper should be looked into.64
In the case of E x parte Pennsylvania,65 it was held as in England,
that prohibition will not lie where it is evident that the office of the
writ is the correction of a supposed error on the merits. Chief Jus
tice Waite, speaking for the court says:
“ That cannot be done by prohibition, the remedy, if any, is by ap
peal. If an appeal will not lie, then the parties are concluded by what
has been done. Congress alone has the power to determine whether
the judgment of a court of the United States, of competent jurisdic
tion, shall be reviewed or not. If it fails to provide for such a review
the judgment stands as the judgment of the court of last resort and
settles finally the rights of the parties which are involved.” 66
The District Courts of the United States, as shown, are subject to
the writ of prohibition issued from the Supreme Court, when the
former are proceeding in the exercise of admiralty or maritime
jurisdiction. It is doubtful if any other situation can be found in
which a writ of this character can issue to or against any court of
the United States, except, of course, one wherein it is necessary in
aid of an appellate jurisdiction. Mr. Justice Story, speaking for the
court in E x parte Christy,61 said, in deciding that the Supreme Court
had no power by prohibition to revise the proceedings of a district
court sitting in a bankruptcy case:
“ It may be proper to say . . . . that we have not revising power
over the decrees of the district court sitting in bankruptcy; that the
district court in the present case has not interfered with, or in any
6=36 Stat . 1156 (1911), 28 U. S. C. § 342 (1928).
62 In re Cooper, 143 U. S. 472 (1 8 9 2 ); Ex parte Phenix Insurance Co., 118
U. S. 610 (1 8 8 6 ); Petition of United States, 263 U. S. 389 (1 9 2 3 ); In re Muir,
254 U. S. 522 (1921).
Bi In re Cooper, 143 U. S. 472 (1892) ; In re Rice, 155 U. S. 396 (1 8 9 4 ); Ex parte
Tiffany, 252 U. S. 32 (1920).
6= 109 U. S. 174, 176 (1883).
66 Petition of United States, 263 U. S. 389 (1923). “ Prohibition is a remedy
of exigency in exclusion of other process of relief and is directed against un
warranted assumptions of jurisdiction or excesses of jurisdiction.”
«7 3 How. 292, 322 (U . S. 1845).
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manner evaded or obstructed the appellate authority of this court,
by entertaining the present w rit; and that we know of no case where
this court is authorized to issue a writ of prohibition, to the district
court except in the cases expressly provided for by the thirteenth
section of Judiciary Act of 1879, c. 20, that is to say where the
district courts are ‘proceeding as courts of admiralty and maritime
jurisdiction’.” 686
9
It has been decided that the question whether a writ of prohibition
should be issued to a district court when proceeding as a court of
admiralty and maritime jurisdiction depended upon the facts stated
in the record upon which the court is called to act, and that matters
de hors that record, which are set forth in the petition for the writ,
cannot be considered by the Supreme Court.80
It is well settled that the writ will not issue if the lower court had
jurisdiction of the matter in controversy.70 It will lie only to prevent
a contemplated wrong; not to redress a completed one.71
Prohibition is not a continuation of an action begun, but is a
collateral proceeding carried on between an inferior and a superior
court, and it is therefore always civil in its nature no matter what
may have been the character of the controversy which awakened it.72
In order to invoke the aid of the superior court by the writ of pro
hibition, it must appear that the contemplated act complained of is
judicial in its nature; since this remedy is not available to restrain
ministerial acts,73 unless some valid constitutional enactment declares
directly to the contrary.74
88 See also Ex parte Graham, 10 Wall. 541 (U . S. 1870).
69 E x parte Easton, 95 U. S. 68 (1 8 7 7 ); In re Cooper, 143 U. S. 472 (1892).
70 E x parte Hagar, 104 U. S. 520 (1 8 8 1 ); Ex parte Bakelite Corp., 279 U. S.
438 (1929).
71 United States v. Hoffman, 4 Wall. 158 (U . S. 1 8 6 6 ); Ex parte Tiffany, 252
U. S. 32 (1919).
72 Farnsworth v. Montana, 129 U. S. 104 (1889).
73 Smith v. Whitney, 116 U. S. 167 (1 8 8 5 ); Havemeyer v. San Francisco City
and County Superior Court, 84 Cal. 327, 24 Pac. 121 (1 8 9 0 ); Sherlock v. City of
Jacksonville, 17 Fla. 93 (1879).
74 It has been held that if the constitution grants the power to issue the common
law writ of prohibition the legislature cannot enlarge upon the jurisdiction, so
as to make the writ applicable to cases involving ministerial action. By the fourth
section of the sixth article of the Constitution of the State, the California Supreme
Court has specific power to issue writs of prohibition, which writ was held to
be the common law writ in The Spring Valley Water Works v. The City and
County of San Francisco, 52 Cal. I l l , and in 1872 the legislature enacted in their
Code of Civil Procedure (Code of Civ. Proc. and Probate Code of Cal. (Deering
1931) § 1102) which then read: “ The writ of prohibition is the counterpart of
the writ of mandate. It arrests the proceedings of any tribunal, corporation,
board, or person, when such proceedings are without or in excess of the juris
diction of such tribunal, corporation, board, or person.” This section was amended
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In this country, an appeal will frequently determine questions which
in England were determined by an action in prohibition. For instance,
where in the trial of a cause a demurrer to the jurisdiction is inter
posed and overruled by the court in the United States, there is an
adequate remedy by appeal and prohibition will not lie. But the
remedy is appropriate where, pending appeal, the inferior court
attempts to execute its judgment.*75
Where a lower court has power in any case wherein prohibition is
asked to recall of the act complained of, or otherwise to afford relief,
prohibition will not issue because there is then an adequate remedy
without granting the writ.76 Yet it is not to be inferred from this
that the writ will issue in all cases where there would not be any
remedy at all unless the writ were granted. That proposition has
been frequently asserted, but there does not seem to be either reason
or authority to support it. The purpose of the writ of prohibition is
to prevent an excess of power in an inferior court, not to afford a
remedy where otherwise there would be none. There can be found
no recent cases which show an issuance of prohibition on any such
ground, and it is believed that the proposition is altogether a mistaken
one. It is based on some old decisions 77 not now considered authori
tative. The writ will not issue when there is another plain, adequate
and speedy remedy, but on the- other hand, the absence of such other
remedy is 'not of itself sufficient to justify prohibition. If a court has
in the first instance jurisdiction of the subject matter, and mistakenly
proceeds in its exercise, appeal or certiorari, and not prohibition, is
the proper remedy.
by the insertion of the words, “ Whether exercising functions judicial or minis
terial.” The case of Maurer v. Mitchell, 53 Cal. 289 (1878), held that the original
section, 1102, did not enlarge the constitutional grant of power to issue the writ,
and, Camron v. Kenfield, 57 Cal. 550 (1881) held directly that the legislature
had no power to provide that the writ shall arrest functions of a ministerial
nature. The Supreme Court of Idaho held that an identical extension of the
uses of the writ was valid in William v. Lewis, 6 Idaho 184 (1898), but six years
later overruled that holding. Stien v. Morrison, 9 Idaho 426, 75 Pac. 246 (1904).
Such a statute was construed in the same manner by the Supreme Court of
Montana in State v. Hogan, 24 Mont. 379, 62 Pac. 493 (1 9 0 0 ) ; O’Brien v. Com
missioners, 41 Nev. 90, 167 Pac. 1007 (1 9 1 7 ) ; In re Cowles, 52 Nev. 171, 283
Pac. 400 (1930). The Supreme Court of Utah upheld such a statute, but on
the ground that the State Constitution had conferred the writ as defined by the
territorial legislature. (Utah Const. Art. 8 § 4 ). Barnes v. Lehi City, 74 Utah
321, 279 Pac. 878 (1929).
75 In re Huguley Mfg. Co., 184 U. S. 290 (1 9 0 1 ) ; E x parte Joins, 191 U. S. 93
(1 9 0 3 ); White v. Superior Court, 110 Cal. 54, 42 Pac. 471 (1 8 9 5 ); State v.
Withrow, 141 Mo. 69, 41 S. W . 980 (1 8 9 7 ); United States v. Mayer, 235 U. S.

55 (1914).
78 3 E stee, P leading & F orms (Pomeroy ed. 1885) 648.
77 3 B l . C omm . *112.
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But even though an appeal or writ of error will lie from the
decisions of the court which without authority assumes jurisdiction
of a cause, a party thereto is not required to await his remedy by
appeal and to be put to the expense of a trial, but may get prohibition.78
The exercise of the power of the writ of prohibition is more fre
quent in England than in the United States. Considering the age of
our country, and the number of superior courts having authority to
issue the writ, its use has been comparatively rare.
The remark of Holmes, J., in the case of Thomas v. Mead 79 that:
“ It is rather to be considered as creditable to the ability and fidelity
of the judges of the inferior courts of the state, that for so long a
period no occasion has hitherto arisen which called for the inter
position of this court by prohibition to keep them within the bounds
of their lawful powers and jurisdictions.”
This may with equal propriety be applied to the courts of the whole
country. At the same time it is, as said by the court in the case of
Quimbo Appo v. The People,80
“ An ancient and valuable writ and one the use of which in all
proper cases should be upheld and encouraged, as it is important to
the due and regular administration of justice that each tribunal should
confine itself to the exercise of those powers with which under the
Constitution and laws of the state, it has been intrusted.”
78 Quimbo Appo v. People, 20 N. Y ., 533, 542 (1 8 6 0 ); Ex parte State of New
York, 256 U. S. 490 (1921).
79 Thomas v. Meade, 36 Mo. 232 (1865).
89 20 N. Y. 533 (1860).

IMPEACHMENT OF CIVIL OFFICERS UNDER
THE FEDERAL CONSTITUTION
L eon R. Y an k w ic h *

I
THE NATURE OF IMPEACHMENT

MPEACHMENT is resorted to so little that when mention is made
of courts, the court of impeachment is seldom adverted to. Yet in
California law, the court of impeachment is given at the head of the
list of courts.*1 Under the Federal Constitution, the judicial power of
the United States is vested in the Supreme Court and in such inferior
courts as the Congress may, from time to time “ ordain and establish” .2
The power of impeachment is, not strictly speaking, judicial power
retained by the Congress. Nevertheless, the power is a most impor
tant one and when the Senate, under the mandate of the Constitution,
sits in impeachment, it exercises a function of judicial character,
whether we call it a court or not.
The word “ impeachment” , in its original sense— derived from the
Latin impedicare (pedica, fetter, and pes, pedem, fo o t)— meant “ to
hinder” or “ to prevent” . In parliamentary usage, it acquired the
meaning of accusation or charge. Late in the 16th century, the word
began to acquire the meaning which it has now, to accuse a person of
high crime and misdemeanor before a court of impeachment. The
practice of impeachment developed with the rise of responsible
government and parliamentary institutions. By some, its rise is at
tributed to the fact that it was thought that high officers of the
Crown might avoid, through their influence, punishment unless
Parliament itself was in a position to inflict punishment.
The practice, as we have it, comes from England. The earliest
record of an impeachment trial in England dates back to 1376. During
the reign of Edward III and some of his successors, Bills of Attainder
and proceedings in the Court of the Star Chamber took the place of
impeachment trials. In 1620, impeachment was revived and during

I

* LL. B., Willamette University, Salem, Oregon (1909), J. D., Loyola Uni
versity, Los Angeles, California (1926), LL. D., Id. (1 9 2 9 ); Judge, Superior
Court of Los Angeles County, 1927-1935; Judge, United States District Court,
Southern District of California, since 1935. Author o f: C alifornia P leading
and P rocedure (1926), E ssays in the L aw of L ibel (1929), N otes on Common
L aw P leading (1925, 1930), and numerous articles in legal periodicals.
1 Cal . Code Civ . P roc. (Deering 1933) § 37.
2 U. S. Const . Art. I ll, § 1.
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the next sixty-eight years, there was an impeachment on the average
of every twenty months. There has been no resort to impeachment
in England since the trial of Henry Lord Viscount Melville, Treasurer
of His Majesty’s Navy, for misappropriation of funds in 1806, in the
reign of George III.3 Under English parliamentary practice, any per
son, whether a peer or a commoner, may be impeached by the House of
Commons for any crime or misdemeanor.4 By specific constitutional
provision, the right of impeachment under the Federal Constitution
is very limited.
II
IMPEACHMENT UNDER THE CONSTITUTION OF THE UNITED STATES

Impeachment and the procedure under it are governed by a few
apparently simple provisions in the Constitution of the United States.
They a re:
“ The House of Representatives . . . . shall have the sole power
of impeachment.” 5
“ The Senate shall have the sole power to try all impeachments.
When sitting for that purpose, they shall be on oath or affirmation.
When the President of the United States is tried, the chief justice
shall preside; and no person shall be convicted without the concurrence
of two-thirds o f the members present.” 6
“ Judgment in cases of impeachment shall not extend further than
to removal from office, and disqualification to hold and enjoy any
office of honor, trust or profit under the United States; but the party
convicted shall nevertheless be liable and subject to indictment, trial,
judgment, and punishment, according to law.” 7
“ The President . . . . shall have power to grant reprieves and
pardons for offenses against the United States, except in cases of
impeachment.8
“ The President, Vice-President, and all civil officers of the United
States, shall be removed from office on impeachment for, and con
viction of, treason, bribery, or other high crimes and misdemeanors.” 9
“ The trial of all crimes, except in cases of impeachment, shall be
by jury.............” 10
One of the most significant differences between impeachment in
England and in the United States appears in the designation o f per
sons who may be impeached. First to be noted is the fact that the
President is subject to impeachment. No such right existed in
3 Melville’s case (1806), 29 H owell , State T rials (1821) 549.
4 22 H alsbury , L aw s of E ngland (1912) 650-651. Lord Halsbury calls impeach
ment “ the most solemn form of trial known to English law.”

6 U. S.
8 U. S.
7 U. S.

8 U. S.
9 U. S.

U. S.

Const . Art.
I, § 2, Cl.5.
Const . Art.
I, § 3, Cl.6.
C onst . Art.
I, § 3, Cl.7.
C onst . A rt.
II, § 2, Cl. 1.
Const . Art.
II, § 4.
C onst . Art. I ll , § 2, Cl. 3.
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England as to the English sovereign. That fact has been adverted to
repeatedly by our courts in discussing the nature of the presidential
office. In Langford v. United States, Mr. Justice Miller wrote:
“ The President, in the exercise of the executive functions, bears a
nearer resemblance to the limited monarch of the English Government
than any other branch of our Government, and is the only individual
to whom it could possibly have any relation. It cannot apply to him,
because the Constitution admits that he may do wrong, and has
provided a means for his trial for wrong-doing, and his removal from
office if found guilty by the proceeding of impeachment. None o f the
eminent counsel who defended President Johnson on his impeachment
trial asserted that by law he was incapable of doing wrong, or that,
if done, it could not, as in the case of the King, be imputed to him,
but must be laid to the charge of the ministers who advised him.” 11
Another difference is noticeable in the fact that under English
procedure, any person may be impeached. Under the provisions of
the Constitution of the United States, only “ civil officers” may be
impeached. The provision is broad enough to include all officers of
the United States, who hold their appointment from the national
government, whether their duties be executive, administrative or
judicial, or whether their position be high or low. Military or naval
officers are not subject to impeachment. No attempt has ever been
made to impeach one. The reason, of course, is obvious: Army and
Navy officers are subject to trial and punishment according to the
Military Codes. As Story once put it,
“ The very nature and efficiency of military duties and discipline
require this summary and exclusive jurisdiction.” 12
Judges of the courts of the United States may be impeached. Four
such judges have actually been convicted after impeachment: John
Pickering in 1803; W. H. Humphreys in 1862; R. W. Archbald in
1912, and Halsted L. Ritter in 1936. In 1917, articles of impeachment
were voted against Judge George W. English of Illinois, but he
resigned before trial. There are other instances of judges against
11101 U. S. 341, 343 (1879). Similar language was used by Chief Justice
John Marshall in the trial of Burr. United States v. Burr, 25 Fed. Cas. No.
14,692d at 34 (C. C. D. Va. 1807).
“ Of the many points of difference which exist between the first magistrate
in England and the first magistrate of the United States in respect to the
personal dignity conferred on them by the constitutions of their respective
nations, the court will only select and mention two. It is a principle of the
English constitution that the king can do no wrong, that no blame can be
imputed to him, that he cannot be named in debate. By the constitution
of the United States, the president, as well as any other officer of the gov
ernment, may be impeached............. ”

12 S tory, M anual of T he Constitution (1886) 83. Modern writers agree
with Story that Army and Navy Officers are not subject to impeachment. 3
W illoughby , T he Constitution (1929) 1488, § 929; 9 H ughes , F ederal
P ractice (1931) 621, § 7228.
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whom impeachment proceedings were recommended by the House
Committee, but were dropped when they resigned; P. K. Lawrence
in 1839; J. C. Watrous in 1860; M. H. Delahy in 1872; E. Durrell in
1874, and R. Busted in 1874. In 1933, a Federal District Judge from
California stood trial for impeachment. The two-thirds vote necessary
to obtain conviction not having been secured on any of the five charges
of misconduct directed against him and arising out of the manner
of handling receiverships, he stood acquitted and retained office.
On April 16, 1936, the Senate of the United States convicted Judge
Halsted L. Ritter, District Judge for the Southern District of Florida,
after impeachment under seven articles charging him with misbe
havior in office.
So far as is known, impeachment proceedings have been begun but
once in the United States against a member of the President’s Cabinet.
That happened in 1876 when impeachment charges for bribery were
filed against William W. Belknap, Secretary of War, after he had
resigned. Although his contention that he was not a “ civil officer”
and, therefore, not subject to impeachment, was overruled, he was
later acquitted, presumably upon the same ground. All authorities
agree that members of the Congress of the United States, not being
commissioned by the President, are not “ civil officers” of the United
States. Only one attempt has ever been made to impeach a Senator
of the United States. That was in 1797, when articles of impeach
ment were filed against Senator William Blount. The Senate sustained
Senator Blount’s objection to the jurisdiction upon the ground that
he was not a “ civil officer” , subject to impeachment.13
Under the broad interpretation which has been placed upon the
words “ civil officer” , it is quite evident that many of the civil officers
who are subject to impeachment may also be removed by the President
with or without the consent of the Senate.14 Others, such as the
President and Vice-President, cannot be removed otherwise. This is
also true as to Judges. For, while the Constitution provides that they
shall hold office during “ their good behavior” ,151
6there is no provision
in the Constitution for their removal for lack of “ good behavior” ,
except through impeachment.
Ill
GROUNDS FOR IMPEACHMENT

The grounds for impeachment are treason, bribery and “ other
high crimes and misdemeanors” .10 The words “ high crimes and
13 9 H ughes , F ederal P ractice (1931) 621, 622, § 7228.
14 Myers v. United States, 272 U. S. 52 (1 9 2 6 ); Humphry’s Executor v. United
States, 295 U. S. 602 (1935).
15 U. S. Const . Art. I ll , § 1.
16 U. S. Const . Art. II, § 4.
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misdemeanors” are general. They are borrowed from English parlia
mentary practice. The phrases there used have been, at various times
“ treasons, felonies and mischiefs done to our Lord, The King” , “ divers
deceits” , and, finally, in their latest form, “ high crimes and misde
meanors” . No definition of them has been attempted. The meaning
of the two specific crimes, bribery and treason, is well established.
Treason is defined in the Constitution itself as consisting “ only in
levying War against them, or in adhering to their enemies, giving
them aid and comfort” .17 For a definition of bribery, resort is had
to the common law definition which is usually given as “ the voluntary
giving or receiving of anything of value in corrupt payment for an
official act done or to be done” .18 The Constitution gives us no clue
as to what crimes or misdemeanors are. However, a study of English
and American precedents in impeachment cases leads to the conclusion
that they cover general official misconduct. The variety of charges
which have served as a basis for impeachment may be illustrated by
reference to some well-known cases.
On May 20, 1620, in the reign of James I, Francis Bacon, Lord
Verulam, Viscount St. Albans, Lord Chancellor of England, was im
peached before the House of Lords for bribery and corruption in
office. The charges against him, contained in a large number of
articles consisted of receiving money and valuable objects as bribes
from litigants in cases pending before him. In many instances, the
charge was made that he received bribes from both sides of the
controversy. A final charge was also made that “ he had given way
to great exactions by servants in respect of private seals, and sealing
injunctions” . On April 30, 1620, Bacon admitted his guilt. He was
fined 40,000 pounds. He was stripped of his peerage and his honors
and sentenced to imprisonment in the Tower, at the King’s pleasure.
The fine was later remitted. He actually served only a few days in
the Tower and was pardoned in November, 1621. That English
judges, at the time, were not above corruption is evidenced by the
fact that Bacon, himself, in his address to Serjeant Hutton upon
becoming a Judge of the Common Pleas, saw fit to warn him against
corruption with these words:
“ That your hands and the hands of your hands (I mean those
about you) be clean and uncorrupt from gifts, from meddling in
titles, and from serving of turns, be they great ones, or small ones.”
Bacon, in his famous essay on judicature, set the loftiest ideals for a
judge. In it he speaks of “ integrity” as the portion of judges and
their proper virtue and warns against improper acts by subalterns.
U. S. Const . Art. I ll, § 3.
18 9 Corpus J uris 402.
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“ The place of justice,” he says, “ is a hallowed place; and therefore
not only the bench, but the foot pace and precincts, and purprise
(close) thereof, ought to be preserved without scandal and corruption.”
More is the pity that a man of this type— the man who through his
most important work, Novum Organum, or The Advancement of
Learning, laid the foundation for the inductive method of discerning
truth, and who is considered by modern historians o f science as
“ one of the great builders who constructed the mind o f the modern
world” 19— should have brought corruption to the high office of Chan
cellor, thus demonstrating that to study truth may not always mean
to live it.
On May 13, 1624, during the reign of the same King, Lionel Cranfield, Earl o f Middlesex, Lord Treasurer, was found guilty upon
impeachment which charged him with bribery and extortion under
color o f office. He was sentenced to the loss of his offices, disqualified
from holding any office, place or employment “ in the state and
commonwealth” and was ordered imprisoned in the Tower of London
during the King’s pleasure; to pay a fine of 50,000 pounds and “ that
he shall never sit in Parliament any more and that he shall never
come within the verge of the court.”
On May 8, 1626, in the reign of Charles I, articles of impeachment
were voted against George, Duke, Marquis and Earl of Buckingham,
Great Admiral of the Kingdom of England and Ireland, charging him
with holding a plurality of offices, buying his office as an admiral,
buying a wardenship, failure to guard the seas and other acts of
abuse of power and extortion, including the selling of places of judi
cature, procuring honors for his poor kindred and his “ transcendent
presumption in giving physic to the King” .
Parliamentary upheavals resulting in the dissolution of Parliament,
and the killing of the Duke on August 23, prevented the completion
of his trial upon these charges.
On November 25, 1640, during the reign of the same King, Thomas,
Earl of Strafford, Lord Lieutenant of Ireland, was charged in articles
o f impeachment with various acts committed in Ireland aiming to
subvert Parliamentary authority and to substitute his own arbitrary
power. An old historian of the Long Parliament of England, Thomas
May, has summed up the charges against him in the following quaint
language:
“ The first and second being much alike, concerning his ruling of
Ireland, and those parts of England, where his Authority lay, in an
Arbitrary way, against the fundamental Lawes o f the Kingdome,
which Lawes he had endeavoured to subvert. Thirdly, his retaining
part of the King’s Revenue, without giving a legal account. Fourthly,
is W hitehead , Science and the M odern W orld (1925) 63.
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The abusing of his Power, to the increase and encouragement of
Papists. Fifthly, That he maliciously had endeavoured to stir-up
Hostility betweene England and Scotland. Sixthly, That, being
Lieutenant-General of the Northerne Army, he had wilfully suffered
the Scots to defeat the English at Newburne, and take Newcastle;
that by such a losse and dishonour, England might be engaged in a
National and irreconcileable quarrel with the Scots. Seventhly, That
to preserve himselfe from questioning, he had laboured to subvert
Parliaments and incense the King against them. Eighthly, and lastly,
That these things were done during the time of his Authority as
Deputy o f Ireland, and Lieutenant-General o f the Northerne Armies
in England.”
The King in person attended the trial and took notes. The higher
aristocracy were on the side o f the accused. May complains:
“ The Courtiers cryed him up, and the Ladies (whose voices will
carry much with some parts of the State) were exceedingly on his
side.”
Although the trial lasted from the twenty-second of March until the
middle of April, during which time the Earl was on the stand for
fifteen days, the Managers o f the House of Commons finally decided
on April 21, 1641, to proceed against him by Bill of Attainder. He
was found guilty and executed on May 12, 1641.
Edward, Earl o f Clarendon, Lord Chancellor of England, was im
peached on July 10,1633, in the reign of Charles II, on various charges.
Among them were that he had tried to alienate the hearts o f His
Majesty’s subjects from him by artificial insinuations and circulating
opprobrious scandals against the King, inciting jealousy; that he had
“ wickedly” advised the King to withdraw the English garrisons out
of Scotland, and to demolish the forts; that he had endeavored to
alienate the affection of the King from Parliament, and that he had
advised the King and secured the sale of Dunkirk to the French King.
The last Article read:
“ That having arrogated to himself a supreme direction of all his
majesty’s affairs, he hath, with a malicious and corrupt intention,
prevailed to have his majesty’s customs farmed at a far lower rate
than others do offer, and that by persons, with some of whom he
goes a share, in that and other parts of money resulting from his
majesty’s revenue.”
Clarendon fled, so the trial could not be held. Parliament, therefore,
on December 12, passed a statute banishing him.
The last impeachment of which there is a record in England, is that
of Henry, Lord Viscount Melville, Treasurer of His Majesty’s Navy,
who was impeached fo r various acts o f misappropriation of public
funds, on April 29,1806, in the reign of George III. He was acquitted,
after a long trial, on June 12, 1806. Other instances are a judge,
(Tresilian) being impeached fo r misleading a sovereign by rendering
2
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unconstitutional opinions; an ambassador, (Wolsey) fo r betraying
his trust; an advisor of the King, (Halifax) for seeking to obtain
exorbitant emoluments to himself.20
The American precedents indicate, as do these English precedents,
that the misconduct may, but need not, amount to a violation of law.
None of the eleven articles of impeachment against President An
drew Johnson, the only American President ever to face impeachment,
charged a direct offense against either the Constitution or the statutes
of the United States, except, perhaps, the violation of the Tenure of
Office Act. Nine of the articles concerned the attempted removal of
his Secretary of War and the others charged that the President, by
his intemperate and inflammatory speeches, had attempted to bring
into contempt the Congress of the United States. Judge John
Pickering was convicted on impeachment in 1803, although no direct
violation of law was charged against him. The charges were that he
had released a vessel without bond, refused to hear witnesses in the
case, refused to allow an appeal from his judgment; that he was
intoxicated and used profanity while on the Bench. The articles of
impeachment against Judge Samuel Chase charged unjudicial conduct,
such as refusal to allow counsel to argue on the law to a jury, and
addressing a grand jury in intemperate political language, in order
to bring about an indictment under the Espionage Act. He was ac
quitted. Judge W. H. Humphreys was charged with treason, neglect
of duty, of acting as a judge in a Confederate state and causing the
wrongful arrest of citizens while so doing. Judge J. H. Peck was
charged with punishing an attorney wrongfully for contempt. He
was acquitted. The charges against Judge Swayne related to making
wrongful claims for travelling expenses, receiving benefits from a
receiver of his appointment, and punishing two attorneys wrongfully
for contempt. He was acquitted. Judge R. W. Archbald was tried
under five articles, none of which charged a crime. Among the most
serious charges against him was the charge that he conducted a secret
correspondence with a litigant concerning the merits of a case pending
before him.
The impeachment proceedings against other judges, in more recent
times, were grounded on misconduct which fell short o f being a crime.
20 The precedents given are summarized from the following texts and authori
ties: Bacon’s Case (1620), 2 H owell , State T rials (1809) 1087; Middlesex’s
Case (1624), 2 Id. at 1183; Buckingham’s Case (1624), 2 Id. at 1186; Strafford’s
Case (1640), 3 Id. at 1381; M a y , H istory of the P arliament of E ngland (1812)
59-65; Clarendon’s Case (1663-1667), 6 H owell , State T rials (1810) 291. (The
report of this case contains one of the most complete records of an impeachment
in England and the procedure followed from beginning to end.) See also: 9
H ughes , F ederal P ractice (1931) 626, § 7229; Story, Commentaries on the
Constitution (3d ed. 1858) § 800.
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In the most recent impeachment— that of Judge Halsted L. Ritter
of the Southern District of Florida 21— the articles of impeachment
were in substance:
I Misbehavior and high crime and misdemeanor in office by cor
ruptly and unlawfully accepting from his former law partner $4,500
out of the avails of a decree made by the respondent.
II Misbehavior and high crime and misdemeanor in office by con
spiring with his former law partner and others to continue property
in litigation, promoting the conspiracy by keeping jurisdiction o f a
foreclosure proceeding contrary to the motion of the plaintiff in per
son, on the basis o f interventions filed in the case, appointing as
receiver a person alleged to be involved in the conspiracy, granting
exorbitant fees, and corruptly and unlawfully accepting from such
fees $4,500.
III A high misdemeanor in office by practicing law contrary to the
Judicial Code and accepting $2,000 from his client while it held and
owned large interests in his jurisdiction, and accepting a large amount
of securities from his client of a corporation organized to develop
holdings within his jurisdiction.
IV A high misdemeanor in office by practicing law on another
occasion contrary to the Judicial Code, and receiving for his services
$7,500.
V A high misdemeanor by violating 146(b) of the Revenue Act of
1928 in not returning the above-mentioned fees in his income-tax
return for the year ending December 31, 1929.
VI A high misdemeanor in office by violating 146 (b) o f the Revenue
Act of 1928 in not returning $5,300 gross taxable income for the year
ending December 31, 1930.
VII Misbehavior and high crimes and misdemeanor in office by ac
cepting large fees and gratuities, to-wit, $7,500 from J. R. Francis on
or about April 19, 1929, said J. R. Francis having large property
within his territorial jurisdiction as a judge, and on, to-wit, the 4th
day of April, 1929, accepting $2,000 from Mulford Realty Corporation
and a large amount of the securities of Olympia Improvement Cor
poration, organized to develop holdings within his territorial juris
diction. Also, “ by his conduct as detailed in articles I, II, III, and IV
hereof, and by his income-tax evasions, as set forth in articles V and
VI hereof.” 22
Judge Ritter was acquitted on Articles I to VI, but was adjudged
guilty on Article VII by a vote of 56 to 28. After the vote was
announced, a point of order was made that the respondent was not
guilty because Article VII is an omnibus article, the ingredients of
which are contained in the others upon which he had been acquitted.
The president pro tempore of the Senate, however, overruled the
point of order stating:
“ A point of order is made as to Article VII, in which the respondent
21 Sen . R ep. N o. 84, 74th Cong., 2nd Sess. (1936) 5360.
22 Id. at 5753.
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is charged with general misbehavior. It is a separate charge from
any other charge, and the point of order is overruled.” 23
He then ordered judgment entered removing Judge Ritter from office.
It is very significant that by this ruling the Senate gave sanction to
the proposition that to justify removal of a judge it is not necessary
that he be guilty o f violation of law. So ruling, they made their own
the part of Article VII which reads:
“ The reasonable and probable consequence of the actions or conduct
of Halsted L. Ritter, hereunder specified or indicated in this article,
since he became judge of said court, as an individual or as such judge,
is to bring his court into scandal and disrepute, to the prejudice of
said court and public confidence in the administration of justice
therein, and to the prejudice of public respect for and confidence in
the Federal judiciary, and to render him unfit to continue to serve
as such judge.” 24
This ruling definitely lays down the principle that even though upon
specific charges amounting to legal violations, the impeaching body
finds the accused not guilty, it may, nevertheless, find that his conduct
in these very matters was such as to bring his office into disrepute and
order his removal upon that ground.
The conclusion thus reached met with vigorous opposition on the
part of some o f the Senators as the debates show. Nevertheless, it
is consistent with the general attitude of courts in cases dealing with
the professions. Courts have repeatedly held that an attorney, after
acquittal of a charge o f law violation, may, nevertheless, be disbarred
for his conduct in the very matter of which he stood acquitted. Similar
23 Ibid. The contention that his acquittal on the charges contained in Articles
I to V I inclusive prevented his conviction on Article V II was advanced by Judge
Ritter himself in the suit to recover his salary for the month of April, 1936,
before the Court of Claims.
The claim was rejected upon the ground that no authority exists in any court
of the United States to review or revise the action of the United States Senate
in an impeachment proceeding.
The Court said:
“ Our conclusion is that we have no authority to review the impeachment
proceedings held in the Senate and decide whether the accusations made
against the plaintiff were such that he could properly be impeached thereon,
nor can we pass upon the question of whether his acquittal on the first six
articles was a bar to prosecution under the seventh. In our opinion, the
Senate was the sole tribunal that could take jurisdiction of the articles
of impeachment presented to that body against the plaintiff and its decision
is final.” Ritter v. United States, 84 Ct. Cl. 293, 300 (1936). See State ex. rel.
Trapp v. Chambers, 96 Okla. 78, 220 Pac. 890 (1923).
The Supreme Court by denying certiorari has approved the ruling Ritter v.
United States, 300 U. S. 668 (1936).
24 Ibid.
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rulings have been made with regard to physicians. The basis of these
rulings is that the object of the criminal prosecution is entirely distinct
from the proceedings for disbarment or revocation of license— the
one aiming to punish, the other to the protection of the public and
the profession. These principles are applied with such uniformity in
all cases that it is unnecessary to give any citations. They apply with
greater force to a judicial office in which the highest rectitude is
required. So that instead of seeing danger in the precedent set in
the Ritter case, we should welcome the ruling of the Senate as notice
to the judiciary that they will require compliance with the highest
standards of ethical behavior upon their part. And so I agree with
the summary of the case made by the Honorable William Gibbs
McAdoo, Senator from California, in a memorandum which he filed
in the matter:
“ Good behavior, as it is used in the Constitution, exacts of a judge
the highest standards of public and private rectitude. No judge can
besmirch the robes he wears by relaxing these standards, by com
promising them through conduct which brings reproach upon himself
personally, or upon the great office he holds. No more sacred trust
is committed to the bench o f the United States than to keep shining
with undimmed effulgence the brightest jewel in the crown of
democracy— j ustice.
“ However disagreeable the duty may be to those of us who constitute
this great body in determining the guilt of those who are entrusted
under the Constitution with the high responsibilities of judicial office,
we must be as exacting in our conception of the obligations of a
judicial officer as Mr. Justice Cardozo defined them when he said, in
connection with fiduciaries, that they should be held ‘to something
stricter than the morals of the market place. Not honesty alone, but
the punctillio of an honor the most sensitive, is then the standard of
behavior’.” 25
In the only impeachments under the California Constitution involv
ing judges, the charges did not involve violations of law. Judge James
H. Hardy was impeached and found guilty in 1862, for using profane
language out of court and expressing sympathy with the Confederate
cause. In 1929, Judge Carlos S. Hardy, of the Superior Court of Los
Angeles County, was impeached and acquitted. The accusations
against him w ere:
(1) that he gave legal advice as attorney and counsellor of law to
a well-known evangelist and her mother;
(2) that he aided her in fostering the belief that she had been
kidnapped, while the grand jury was investigating the kidnapping;
(3) that, while a judge, he had received a sum of money in com
pensation for legal services;
(4) that he had sought to intimidate a witness who might be called
in a criminal case arising out of the kidnapping;
25 Meinhard v. Salmon, 249 N. Y. 458, 164 N. E. 545 (1928).
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(5)
that in the trial of a criminal case he had caused to be numbered
the seats in the courtroom and had distributed tickets for the seats
to his friends.
The only other impeachments of California State officers, under the
State law, were those of Henry Bates, State Treasurer, in 1857, for
defrauding the State, which resulted in his conviction, and, in the
same year, of G. W. Whitman, State Comptroller, upon a similar
accusation, which resulted in his acquittal. Whitman, however, was
suspended from his office pending trial and was never reinstated
after his acquittal.
From these precedents, it is evident that the interpretation which
is placed upon the words “ crimes and misdemeanors” is a broad one;
that persons have been impeached and found guilty for acts o f mis
conduct, some of a personal, others of an official character— which do
not amount to a crime. So much so that the Committee on Impeach
ment of the House of Representatives in the case of United States
District Judge George W. English, stated in their report that impeach
ment may be based upon acts not forbidden by either the Constitution
or the Federal Statutes. The Report read:
“ It is now, we believe, considered that impeachment is not confined
alone to acts which are forbidden by the Constitution or Federal
statutes. The better sustained and modern view is that the provision
for impeachment in the Constitution applies not only to high crimes
and misdemeanors as those words were understood at common law
but also acts which are not defined as criminal and made subject to
indictment, and also to those which affect the public welfare. Thus an
official may be impeached for offenses of a political character and for
gross betrayal of public interests. Also for abuses or betrayal of trusts,
for inexcusable negligence of duty, for the tyrannical abuse of power,
or, as one writer puts it, for ‘a breach of official duty by malfeasance
or misfeasance, including conduct such as drunkenness, when habitual,
or in the performance of official duties, gross indecency, profanity,
obscenity, or other language used in the discharge of an official duty
imposed by statute or common law’. No judge may be impeached
for a wrong decision.” 26
This broad statement of the grounds for removal by impeachment,
supported by precedents in our history, justifies the statement made
in 1913 by Former President William H. Taft, who, in commenting
upon the conviction after impeachment of United States Circuit Judge
Robert W. Archbald, stated that judges
“ must be careful in their conduct outside of court as well as in the
court itself, and that they must not use the prestige of their official
position, directly or indirectly, to secure personal benefits.”
26 3 W illoughby , T he Constitution of the U nited States (1929) 1449, 1450,
§ 931. See: S im pson , J r ., F e d e r a l I m p e a c h m e n t s (1916) 64 U. of P a . L. R ev.
651, 677.

1938]

I m peach m en t

of

C ivil Officers

861

Elsewhere in the same address, Mr. Taft stated:
“ Under the authoritative construction by the highest court of
impeachment, the Senate of the United States, a high misdemeanor
for which a judge may be removed is misconduct involving bad faith
or wantonness or recklessness in his judicial action or the use of his
official "influence for ulterior purposes............ By the liberal inter
pretation of the term ‘high misdemeanor’ which the Senate has given,
there is now no difficulty in securing the removal of a judge fo r any
reason that shows him unfit.” 27
Under the English practice, the House o f Lords may impose any
punishment it sees fit. So, in addition to removal from office, imprison
ment, fines, banishment have been imposed. In one case— that of
Archbishop Laud— death was imposed. It is evident from this that
impeachment under English law aims to punish the individual. The
Federal provision, not only by the grounds of impeachment, but also
by the punishment it provides, justifies the statement that the pro
ceeding is not intended to punish the individual for wrong-doing,
but merely to remove him from office for political offenses. The
punishment provided in the Constitution is removal from office and
disqualification from holding and enjoying any office of honor, trust
or profit under the United States.28 Conviction is not a bar to prose
cution for the same acts under the criminal law.
IV
PROCEDURE ON IMPEACHMENT

By analogy to English practice a procedure has grown up which is
substantially as follow s:
The impeachment is instituted by the House of Representatives
by the adoption o f a resolution calling for the appointment of a
committee to investigate charges brought against the officer. This
committee may, after investigation, recommend the dismissal o f the
charges, or recommend the impeachment. If the resolution recom
mending impeachment is adopted, articles of impeachment are drawn
setting forth the grounds for impeachment. Following the adoption
of a resolution to impeach, the House appoints Managers to conduct
the impeachment. The Senate is then informed of these facts by
resolution. Upon this resolution reaching the Senate, the Senate
adopts a resolution informing the House that the Senate is ready to
receive the Managers appointed by the House. The latter then pre
sent themselves to the Senate, and present the articles o f impeachment,
27 A . B. A. R ep. (1913) 431 et seq. For precedents, giving accusations against
judges, see 9 H ughes , F ederal P ractice (1931) 631, 632; 3 H inds , P recedents
of H ouse of R epresentatives (1 9 0 7 ); and S im pson , supra note 26.
28 U. S. Const . Art. I, § 3, Cl. 8.
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reserving the right to file additional articles later. The Managers
then retire. A fter the Senate has fixed the time for the trial, the
House is informed o f the fact. On the date of the trial, the Senate
resolves itself into a body for the trial of the impeachment. The
President of the Senate presides over the court, except in case of
the impeachment of the President of the United States, when the Chief
Justice presides. Upon the organization of the court, the Managers
appear and the trial of the case proceeds. In England, the Commons
attend the trial in a body. The accused is brought before the court,
and may present his demurrer or answer to the charges contained in
the articles. The presentation of the evidence takes the usual order
of proceedings in a court. The evidence against the accused is first
presented, then evidence in defense and concluding evidence by the
Managers. In the examination of witnesses and the presentation of
testimony, the general rules of evidence obtainable in criminal courts
apply, including the constitutional presumptions and guarantees appli
cable to criminal trials. After the conclusion of the evidence, there
is argument, followed by deliberation by the Senate in executive
session and the vote in open session.29 A two-thirds vote is necessary
for impeachment. The proceeding may be dismissed in the Senate by
the House Managers. The Senate may either acquit or convict the
defendant. In England, a person convicted on impeachment may be
pardoned or reprieved by the Crown.303
1 No pardon is permitted under
the Federal Constitution.81

V
THE INEFFECTIVENESS OF THE REMEDY

Impeachment has fallen into disuse in England. Dicey explains
this disuse by stating that the rule of law— to the observance
on which the English people are so definitely committed— makes
it unnecessary to resort to extraordinary remedies to enforce its
obedience.32 In the United States, it is significant that it has been
used more often against judges than against other civil officers. It
has been estimated that fifty per cent of the impeachment proceedings
were against judges.33 It is the view of students that the acquittal
of President Johnson saved the United States from what might other
wise have been a tragedy— a tragedy that might have branded as
29 9 H ughes , F ederal P ractice (1931) §§ 7235-7283; S tory, Manual of the
Constitution (1886) 87.
30 21 H alsbury , L aws of E ngland (1912) 651.
31 U. S. Const . Art. II, § 2, Cl. 1.
32 D icey , T he L aw of the Constitution (1923) 450.
33 See: T rial of the I mpeachment of J udge Carlos S. H ardy (Senate of
Cal. 1929) Intro. IX.
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unworthy a man whom later generations have come to consider as
a great patriot trying to carry on under trying circumstances. A
great historical wrong was thus avoided by one vote. The background
of Johnson’s impeachment is now known to all. The presence of
Johnson, o f plebeian origin, in the Presidency was objectionable to
many people. His intemperate speeches and attacks offended others.
Upon the death of Lincoln, it was thought that in Johnson the re
united states had a President who would sanction extreme measures
against the defeated South. Johnson, however, after becoming Presi
dent, withstood the attempts of the radicals and extremists to crush
the South. He sought, in his own “ undiplomatic” way, to uphold the
cause of those who would heal the wounds of the War, as Lincoln
had desired. His reward was a trial of impeachment. The trial was
presided over by Chief Justice Salmon P. Chase. It began on March 5,
1868, and ended on May 26, 1868. The vote was 35 for conviction and
19 for acquittal.34
Several State Governors have been convicted after impeachment,
in recent years, Governor William Sulzer of New York in 1913,
Governor James Ferguson of Texas in 1917, and Governor J. C.
Walton of Oklahoma in 1923. Recurring elections and the recall
statutes make the removal of judges of state courts easy and resort
to impeachment unnecessary. This is not the case with Federal judges.
The remedy of impeachment is cumbersome and unavailable, except
in extreme cases. The convictions secured were in cases which showed
grave violations of those standards of probity and ethical conduct
which we associate with the high office. There are other faults, how
ever, such as arbitrariness, which as effectively destroy a judge’s
usefulness, as the more serious lapses which have been made the basis
of impeachment.
In the case o f the lower Federal courts, at least, which are the
creatures of the Congress,35 an easier method is needed to determine
the fitness of an occupant to continue in office. The Constitution pro
vides that such judges shall hold office during “ good behavior” . But
it contains no provision defining “ good behavior” , or giving anyone
the right to do so. It has been suggested recently that such power
exists in the Congress. The suggestion is that the Congress give the
Supreme Court the right to establish a test of “ behavior” with power
to remove Federal Judges, other than constitutional judges, when
their “ behavior” is no longer “ good” .36
34 W inston , A ndrew J ohnson
(1929) 143-197.
33 U. S. Const . Art. I, § 8, Cl. 9.

(1928)

404-454; B owers, T he T ragic E ra

36 The proposal is that of Senator William Gibbs McAdoo of California, Chair
man of the Senate Committee on Bankruptcies, Receiverships and The Ad-
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The writer of what is by many considered one of the leading essays
on the subject o f Federal impeachments (and to whom all subsequent
writers must acknowledge their indebtedness), Mr. Alexander Simpministration of Justice. His statement given to the press at Los Angeles, Novem
ber 12, 1935 (See Herald-Express) read in part:
“Judges of the Supreme Court and all other courts of the United States,
by a provision of the Constitution, hold their offices during their ‘good be
havior’, which ordinarily means for life. Thus a higher standard of conduct
is required of the judiciary than that of other government officers, for they
must not only avoid the grounds of removal as specified for all others, but
must also so demean themselves that their official behavior is good.
“ The supreme court is created by the Constitution and it is clear that none
of its members could be attacked in any other way than by the impeachment
process provided for in the Constitution itself.
“ The circuit court of appeals, the district courts and all other courts of
the United States are created by Congress under the authority delegated
to it by the Constitution. It naturally follows that whatever Congress may
do it may undo, and it would seem to be within its power to establish a
method independent of the impeachment process, of inquiring into the judicial
concept of the judges for those courts it has created.
“ I believe it a practical application of the power of Congress, under the
Constitution, to pass a law which would give to the Supreme Court, for
instance, the right to take evidence upon the conduct of any judge of an
inferior court, and to decide the question of his fitness to continue to act
as a member of the court.”
The junior Senator from California has since embodied the idea in a Bill
known as Senate Bill 4527, introduced on April 23, 1936, which would establish
a “high court for the trial of judicial officers” to be composed of ten judges of
the Circuit Court of Appeals of the United States, ranking in point of seniority
and service, one to be drawn from each circuit, together with the Chief Justice
of the United States District Court of Appeals of the District of Columbia, who
shall be the presiding judge or justice of the court. The jurisdiction of the court
would be confined to the trial and determination of charges to be brought against
judges of the inferior courts of the United States with power to remove them
for misconduct or misbehavior upon quo warranto proceedings instituted before
it by the Attorney General.
Defending the proposal, the Senator said, when offering the Bill:
“ The procedure I have outlined would be in all respects fair to an accused
judge. It would give to him the benefit of a trial in a regular court of law,
sitting exclusively to determine the question of his guilt or innocence, and
unencumbered and uninterrupted by other duties during the period of the
trial. The procedure would be fair to the courts, because it would place in
their own hands the determination of the judicial question of the guilt or
innocence of a member of the judiciary. It would not impose upon them
the performance of any nonjudicial task and would invoke their cooperation
in a matter in which they should be supremely interested, namely, the
preservation of the honor and integrity of the judicial office.
“ A t this point I wish to add that it is my firm conviction, after such
studies as I have made of this subject, that the term ‘good behavior’, as
used in the Constitution, is a justiciable question, and that the Congress,
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son, Jr.,37 argues that under the power granted the Congress, by
Article I, Section 8, of the Constitution, to make laws necessary and
proper for carrying into execution the powers vested in the govern
ment o f the United States “ or of any department or office thereof” ,
it has the power to define what constitutes “ good behavior” and to
declare the office vacant after a judicial procedure designed to deter
mine that the incumbent’s behavior is no longer good. The writer
states:
“ It would seem that under the latter clause Congress would have
power to define what constitutes ‘good behavior’, and to provide a
method for ascertaining whether or not the judges are complying
with the tenure under which they hold, and to cause them to forfeit
their offices if they are not, subject, of course, to a review by the courts
o f the question as to whether or not the definition wholly or partially
is within the meaning of those words as used in the Constitution. By
this method the question becomes a judicial one, as it should be, and
the accused judge will be safeguarded in his right to hold his office
exactly as he is safeguarded in all the other rights vested in him by
the Constitution. That Congress has the power claimed was expressly
asserted by Senator Catron in the Archbald Impeachment.” 38
In my opinion, such power could not be given without a constitutional
amendment. The Constitution provides one method only for removing
judicial officers, i. e., by impeachment. It is true that the Congress is
given power “ to constitute tribunals inferior to the Supreme Court” .39
under the authority conferred upon it, has the power to create a tribunal
to try that issue whenever it shall be raised in a proper manner.
“ The procedure I am suggesting would in no way diminish or cut down
the privileges or prerogatives of the Congress. The Congress would be free,
whenever it so desired, to resort to the existing process of impeachment.
A t the same time the Congress could set in motion the alternative procedure
by a majority vote of both Houses directing the Attorney-General to institute
a suit under the new removal method, as I have already stated, and I merely
repeat it to emphasize the point. The freedom of action of the Congress
would thus in all respects be preserved.” S en . R ep . N o. 84, 74th Cong., 2nd
Sess. (1936) 6217.
In the House of Representatives, Chairman Hatton W . Sumner of the House
Judiciary Committee, has introduced a bill which provides for the removal of
judges of the courts of the United States who hold their office during good be
havior, by a court consisting of three judges of the Circuit Court of Appeals
designated by the Chief Justice. The Act specifically excepts judges of the
United States Court of Appeals for the District of Columbia, judges of the Circuit
Courts of Appeal and the Justices of the Supreme Court of the United States.
(1937) 21 J ournal of A merican J udicature Society 59.
37 S im pson , J r., Federal Impeachments (1916) 64 U. OF P a . L. Rev. 651, 803.
38 Id. at § 828. See Shartel, Retirement and Removal of Judges (1936) 20
J ournal A merican J udicature Society 133; McCormick, Removal of Federal
Judges (1937) 31 III. L. R ev. 631, 638.
39 U. S. Const . Art. I, § 8, Cl. 8.
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But they are not given power either to determine tenure or to provide
for another method of selection, except the general one, by the Presi
dent, with “ the advice and consent of the Senate” .40 The original
jurisdiction of the Supreme Court is fixed by the Constitution.41 Mr.
Justice Story, in a famous case decided in 1816,42 expressed the view
that the article creating and defining the judicial power o f the United
States is mandatory and that the Congress could not refuse to carry
it into effect by declining to create the courts. In the course of the
opinion, he asked the question: “ Could Congress create or limit any
other tenure of the judicial office?” His answer was in the negative.
The passage in which these statements occur is so significant that it
should be given in full. It reads:
“ Such is the language of the article creating and defining the
judicial power of the United States. It is the voice of the whole
American people solemnly declared, in establishing one great depart
ment of that government which was, in many respects, national, and
in all, supreme. It is a part of the very same instrument which was to
act not merely upon individuals, but upon states; and to deprive them
altogether of the exercise of some powers of sovereignty, and to
restrain and regulate them in the exercise of others.
“ Let this article be carefully weighed and considered. The language
of the article throughout is manifestly designed to be mandatory upon
the legislature. Its obligatory force is so imperative that Congress
could not, without a violation of its duty, have refused to carry it into
operation. The judicial power of the United States shall be vested
{not may be vested) in one supreme court, and in such inferior courts
as Congress may, from time to time, ordain and establish. Could
Congress have lawfully refused to create a supreme court, or to vest
in it the constitutional jurisdiction? ‘The judges, both of the supreme
and inferior courts, shall hold their offices during good behavior,
and shall, at stated times, receive, for their services, a compensation
which shall not be diminished during their continuance in office.’
Could Congress create or limit any other tenure of the judicial office?
Could they refuse to pay, at stated times, the stipulated salary, or
diminish it during the continuance in office? But one answer can be
given to these questions: it must be in the negative. The object of
the constitution was to establish three great departments of govern
ment; the legislative, the executive and the judicial departments. The
first was to pass laws, the second to approve and execute them, and
the third to expound and enfore them. Without the latter it would
be impossible to carry into effect some of the express provisions of
the Constitution. How, otherwise, could crimes against the United
States be tried and punished? How could causes between two states
be heard and determined? The judicial power must, therefore, be
vested in some court, by Congress; and to suppose that it was not an
obligation binding on them, but might, at their pleasure, be omitted
or declined, is to suppose that, under the sanction of the Constitution
U. S. Const . Art. II, § 2, Cl. 2.
41 U. S. Const . Art. I ll, § 2, Cl. 2.
12 Martin v. Hunter’s Lessee, 1 Wheat. 304 (U . S. 1816).
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they might defeat the Constitution itself; a construction which would
lead to such a result cannot be sound.” 48
The only method of removal being by conviction upon impeachment,
the procedure suggested would be another method of removal, not
sanctioned by the Constitution. It would also add to the original
jurisdiction of the Supreme Court. Desirable though a quicker method
of removal might be— especially in the case of judges of lower courts—
the power to establish such a method does not, in my opinion, reside
in the Congress. The Congress, in establishing inferior courts— under
the constitutional mandate— is also under mandate to confer upon
the judges appointed to administer them the constitutional tenure—
that of holding “ during good behavior” .4
44
3
The tenure “ during good behavior” can be terminated only upon
conviction after impeachment for “ high crimes and misdemeanors” .
The former is referable to the latter. “ Good behavior” ceases to exist
in an incumbent when he has committed “ high crimes and misde
meanors” . The fact can only be established by proof in a court of
impeachment. Any other method of establishing it is clearly outside
of the intendment of the constitutional provisions relating to removal
of civil officers.
All students of the problem agree, however, that a change is not
only desirable, but needed. Those who, moved by false conceptions
of the dignity of the Federal judicial office, would oppose any change
in the present method, should remember that courts are social insti
tutions belonging to society as a whole, and that the law itself is
merely a form of social control aiming to satisfy the changing needs
of a changing society. Because of this, a judge may be unfit who,
without being guilty of any moral obliquity, does yet, through arbi
trariness or by overlooking the fact that the office he occupies is not
a private, personal, life-long sinecure, but an institution established
to achieve the needs of society for justice through law, fail to attain
that high standard of “ good behavior” which should be the ideal of
the judge of an enlightened society. A great judge has written:
“ The time is past in the history of the world when any living man
or body of men can be set on a pedestal and decorated with a halo.
True, many criticisms may be, like their authors, devoid of good taste,
but better all sorts of criticism than no criticism at all. The moving
waters are full of life and health; only in the still waters is stagnation
and death.” 45
There is wisdom and security for a free society in such an attitude,
even towards the judiciary.
43 Id. at 327, 328. Italics added.
44 See: Kentucky & I. Bridge Co. v. Louisville & N. R. R., 37 Fed. 567, 612.
(C. C. D. Ky. 1889).
45 Mr. Justice David J. Brewer in 15 N ational C orporation R eport 849.

ESTOPPEL IN TAX LITIGATION
J oseph M. J ones *

TIGATION of federal tax cases has assumed a role of increasing
importance and bids fair to play an even more prominent part
in federal practice. As litigation becomes more extensive, it is only
natural to find the contesting parties digging deeper into collateral
legal principles which but a few years ago were almost completely
ignored by tax litigants. One o f these is estoppel.
The use of the term “ equitable estoppel” has sometimes been made
to include situations where the essential elements of estoppel are
lacking.*12 The reference in such a case is usually to a general equitable
defense analogous to estoppel but admittedly not true estoppel.
McEachern v. Rose 2 is the most recent case of this type. In that case,
the appellate court agreed that there was no true estoppel but relied
upon a general equitable defense to the effect that one should not be
allowed to change his position in a tax transaction without being
willing to have the advantages already gained used to offset the ad
vantage now claimed upon the new basis or theory. In so doing, it
relied in part upon the broad statement made by the Supreme Court
in Stearns Co. v. United States:
“ Sometimes the resulting disability has been characterized as an
estoppel, sometimes as a waiver. The label counts fo r little. Enough
for present purposes that the disability has its roots in a principle
more nearly ultimate than either waiver or estoppel, the principle
that no one shall be permitted to found any claim upon his own
inequity or take advantage of his own wrong.” 34
*
In reversing the appellate court in the McEachern case, the Supreme
Court, in effect, pointed out that, in the absence of true estoppel, the
use of the general equitable defense in refund cases must be limited
to a relatively narrow class of cases, typified, perhaps, by Lewis v.
Reynolds 4 and Stone v. White 5 wherein the claim sought as an offset
arose in the same tax year. Bull v. United States 6 involved different
* A . B., University of Georgia (1923), LL. B., Harvard Law School (1 9 2 6 ); at
present, Special Assistant to the Attorney General of the United States, Wash
ington, D. C.
1 See Maguire and Zimet, Hobson’s Choice and Similar Practices in Federal

Taxation (1935) 48 H arv. L. R ev. 1281.
2 302 U. S. 56 (1937), reversing, Rose v. McEachern, 86 F. (2d) 231 (C. C. A.
5th, 1936).
3 291 U. S.
4 284 U. S.
6 301 U. S.
*295 U. S.

54, 61 (1934).
281 (1932).
532 (1937).
247 (1935).

868

1938]

E stoppel

in

T ax L itigation

869

types of taxes, but the claim was predicted upon the same business
transaction. It is not the purpose of this article to discuss these
general equitable defenses, but to point out the part estoppel in its
true sense plays in litigation of Federal tax cases.
Of course, as pointed out in the case of Commissioner v. Union
Pacific Railroad,7 an unqualified application of the rule that failure
to report income, for example, creates estoppel would mean that an
equitable remedy can serve to nullify the substantive provisions of
the statute of limitations as well as the statutory policy that income
is to be allocated to its appropriate tax year.89 No issue is taken with
the court in this case, for it was pointed out that the failure to return
the income was due to a mutual mistake of law and that “ the peti
tioner was advised of the facts and merely overlooked their legal
significance.” a
In view of the recent Supreme Court decisions, which will be further
discussed in detail, and the broad language used by certain courts, such
as the United States Circuit Court of Appeals for the Second Circuit,
some question might well be raised as to the extent that estoppel
pleas will likely be entertained by the courts in tax cases. When the
agreed essentials of true estoppel are applied to the facts of the
pertinent cases, it seems obvious that the doctrine of estoppel has in
no way been changed or its applicability denied to tax cases generally.
The courts have merely ruled that certain of the essentials are lacking
in the respective cases.
Estoppel, as applied to tax cases, is generally equitable in that
equity and justice in the individual case is promoted by precluding
7 86 F. (2d) 637, 639 (C. C. A. 2d, 1936).
8 The report of the House Subcommittee on Internal Revenue Taxation, January
14, 1938, recommends appropriate legislation to remedy such problems, pointing
out that “ Much litigation under the revenue acts deals with the proper year in
which income and deductions belong. In none of these cases is there any doubt
about the taxability or deductibility of the items involved. The Commissioner
asserts that an item of income should be included in gross income for a particular
year; the taxpayer contends that it should be taxed in a different year— but both
agree that the item is properly a part of gross income............. Usually the running
of the statute for one of the years involved prevents an adjustment for that year,
and the parties therefore feel compelled to litigate the question to obtain a judicial
determination fixing the precise year in which the item falls. If the operation
of the statute of limitations were modified in such cases in order to permit a
satisfactory adjustment for the year as to which it has run, the principal reason
for such litigation would disappear. In addition to the existence of such unneces
sary litigation, the decisons thereunder often permit taxpayers or the Commis
sioner to obtain a twofold advantage by assuming in one year a position different
from that taken in another year with respect to which the period of limitations
has expired, so that adjustment of the tax liability for the earlier year is
impossible.”
9 Commissioner v. Union Pacific R. R., 86 F. (2d) 637, 640 (C. C. A. 2d, 1936).
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a party from asserting his strictly legal right when he has so con
ducted himself that it would be contrary to equity and good con
science for him to allege and prove the truth. Because the old legal
estoppel, by deed or record, excluded proof of the truth in the par
ticular case, it was often referred to as an odious defense, a harsh
doctrine which is not to be favored.10* It is the purpose of this dis
cussion to trace the trend of authorities, particularly those in which
the doctrine of true estoppel in tax cases has been considered an
equitable rather than an odious one.
Before discussing the pertinent cases, it is well to outline the
accepted essentials of estoppel. First of all, it must be remembered
that estoppel must be predicated upon conduct, language or silence,
amounting to the representation or concealment of a material fact;
the representation must be as to facts, not law. Next, the truth
concerning that fact must be unknown to the other party who claims
the benefit of estoppel. Some courts go so far as to require a reasonable
investigation on the part of this party before he acts in reliance
thereon. In Helvering v. Brooklyn City Railroad 11 the court pointed
out that the available books of the taxpayer clearly revealed the true
facts and seemed to suggest that this was a case in which the Com
missioner could not remain permissibly ignorant. However, in Askin
& Marine Co. v. Commissioner,12*the same court said that:
"a taxpayer may not benefit at the expense of the government by
misrepresenting facts under oath; by succeeding in having the com
missioner accept its representations as the truth; and by claiming
later that what it represented to be true might have been found false
had the commissioner refused to have faith in the sworn return.” 1S
And in Commissioner v. Liberty Bank & Trust Co.1* the court pointed
out that:
“ The Commissioner of necessity does and must rely largely upon the
representations of the taxpayer, and, in order to estop the taxpayer
from assuming a contrary position, he is not compelled to look with
suspicion upon all such representations and himself examine, or cause
to be examined, the financial condition of all the taxpayer’s debtors.
It is the duty of the taxpayer to deal fairly and truthfully with the
government.” 16
Thus, while situations might conceivably arise in which the Com
missioner of Internal Revenue should be called upon to look beyond
10 Compare Richardson v. Boston, 19 How. 263 (U . S. 1856) with Dickerson v.
Colgrove, 100 U. S. 578, 580 (1879).
» 7 2 F. (2d) 274 (C. C. A. 2d, 1934).
12 6 6 F. (2d) 776 (C. C. A. 2d, 1933).
is Id. at 778.
■i«59 F. (2d) 320 (C. C. A. 6th, 1932).
1“ Id. at 325.
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the taxpayer’s statement in the return, the general rule would seem
to be that the Commissioner is entitled to rely upon a definite state
ment of fact made under oath by the taxpayer in his return.
A further essential of estoppel is that the representation must be
made with the intention, or with at least the reasonable expectation,
that it would be acted upon by the other party. And finally, the other
party must act upon the representation to his detriment. In other
words, he must show that he actually relied upon the misrepresen
tation and that he will suffer a loss if the other party is permitted to
repudiate the representation and assert rights inconsistent with it.16
When the essentials of estoppel are all present, the courts do not
ordinarily hesitate to sanction its application to a tax case. It is, of
course, only where conduct or statements are calculated to mislead
a party and are acted upon by him in good faith to his prejudice that
the doctrine of true estoppel applies.17 Recent cases denying the
application of the doctrine of estoppel do so on the express ground
that the essentials were not present. The doctrine itself remains
unimpaired.
Many estoppel cases grow out of certain concepts peculiar to tax
law. One of these concepts is the existence of the taxable year as a
unit of time, which, coupled with the statute of limitations on the
assessment and collection of deficiencies, sometimes makes it advan
tageous for taxpayers to argue that an item of income should have
been reported in some year as to which the statute of limitations has
expired. The courts generally take a firm stand against this type of
argument and apply the doctrine of estoppel when the taxpayer by
misrepresentation or concealment o f a fact has induced the Govern
ment to forego some right or remedy it otherwise would have asserted.
In Larkin v. United States 18 the taxpayers, who had purchased
from their employer at $100 per share stock having a fair market
value of $250 per share subsequently on the sale of that stock,
attempted to show a loss by basing the cost on the market value.
The court held that the failure of the taxpayers to report the difference
in their income tax returns for the year in which the stock was
purchased estopped them from maintaining the suit. The court said:
“ We think the taxpayers are precluded by their conduct, as shown
in their complaints, including exhibits, from maintaining the present
suits.” 19
18 The essentials of estoppel are well outlined in United States v. S. F. Scott
& Sons, 69 F. (2d) 728 (C. C. A . 1st, 1934) and in Tide W ater Oil Co. v. Com
missioner, 29 B. T. A. 1208 (1934).
17 Oklahoma v. Texas, 268 U. S. 252 (1925).
18 78 F. (2d) 951 (C. C. A. 8th, 1935).
19 Id. at 954.
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A case similar in all respects to the above case is that of Crane v.
Commissioner 20 where a taxpayer in 1920 leased his property for a
term of years and, in accordance with the terms of the lease, improve
ments costing $95,000 were made by the lessee, which were to revert
to the lessor upon the termination of the lease. No part of the cost
of the improvements was reported as income by the lessor. In 1927,
he sold the property, subject to the lease, and in filing his income tax
return for that year, computed the profit from the sale by adding to
the March 1, 1913, value the depreciated cost of the improvements
made by the lessee. The Commissioner recomputed the profit without
making any allowance for the depreciated value of the improvements,
since they had not been reported as income in his return for the year
1920. The Circuit Court of Appeals, in affirming the Board and the
Commissioner, said:
“ This obligation to report and pay a tax was never performed, and
cannot now be enforced against the petitioner, because it is barred
by the statute of limitations. The petitioner urges that he is entitled
to the benefit of the statute of limitations, and so he is. The obligation
can no longer be enforced. But the failure, however innocent, to
report this income, constituted in effect a statement that no such
income was received, and the government, in reliance thereon, failed
to receive the amount of any such tax as might have resulted if the
petitioner’s returns had been accurate. The statutes and regulation
should not be construed to entitle a taxpayer to the benefit of an
expenditure made by his lessee, when the taxpayer has failed to report
or to pay a tax in the appropriate year or years upon the income
received by virtue of the lessee’s expenditure.” 21
The Larkin decision was followed by the court in Commissioner v.
F a rren 22 In that case, the taxpayers, in 1918, each received 10,000
shares of stock in an oil company having an actual value of $9.42 per
share, said stock having been received as compensation for services
rendered. Although the value of the stock was taxable as income in
the year 1918, no return was made for that year because the tax
payers believed that no return was necessary until the stock was
sold. The said stock was sold in the year 1926, and at that time the
taxpayers contended that they were entitled to deduct the value of
the stock when acquired in computing gain or loss on the sales. The
court denied the claim.23
Since the Salvage 24 and McEachern cases embody the only recent
2“ 68 F. (2d) 640 (C. C. A . 1st, 1934).
21 Id. at 641.
22 82 F. (2d) 141 (C. C. A . 10th, 1936).
23 Certiorari was granted in the Farren case by the Supreme Court, 298 U. S.
653 (1936), but the case was subsequently dismissed upon stipulation of the
parties following a compromise, 299 U. S. 617 (1936).
24 Helvering v. Salvage, 297 U. S. 106 (1936).
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Supreme Court utterances on the question of estoppel in tax cases,
it is well to discuss them in detail. In the appellate court decision
of the Salvage case we find this statement:
“ So far as appears, the petitioner’s failure to report the income in
1922 was due to an innocent mistake of law; he made no false repre
sentation of fact, and may, for all that this record discloses, have
mentioned the purchase in his 1922 return. Under such circumstances
we cannot find any adequate basis for an estoppel.” 28
While the Salvage case involved an effort to evoke estoppel by reason
of a failure to report income in the year received, the facts were so
involved that the court was o f the opinion that the failure to report
the income was due to an innocent mistake of law. In 1922, the tax
payer had received 1,500 shares of preferred stock, worth $1,164.70
each, at par, or $100 each, in consideration of a covenant not to engage
in a competing business, and an option to the company to repurchase
at par 5/7 of the stock. It was conceded at the trial that the difference
of $1,064.70 (as to the 2/7 not subject to the option) should have
been treated as taxable income in 1922 if it represented compensation
for services past or future. The appellate court ruled that compen
sation paid for refraining from labor would seem to be taxable income
no less than compensation for services to be performed. Since the
obligation o f the taxpayer to report the difference as income turned
upon such a close legal question, his failure did not estop him from
having his tax for 1929 (when he sold the shares) assessed on a
proper cost base, the full market value in 1922.
In affirming the judgment of the appellate court, the Supreme
Court noted that the taxpayer’s return for 1922 was not in evidence.
Accordingly, it was arguable that the Government had failed to show
that it was prejudiced by the failure to return the income in 1922.
Conceivably, the taxpayer might have suffered losses in that tax
year sufficient to offset this additional gain. This, coupled with the
appellate court’s opinion that the failure was based upon a mistake
of law rather than fact, no doubt furnished the basis for the state
ment of the Supreme Court that “ the facts disclosed” give no support
to estoppel. In any event, the Supreme Court definitely ruled that
estoppel was not before the Board and should have been passed by
the appellate court. Accordingly, the Salvage case seems to have
but a negative value as a precedent.
In McEachern v. Rose, the decedent died in 1928. He had sold five
hundred shares of stock at a large profit in 1924 on the installment
basis of ten annual payments. All unpaid installments should have
been accumulated and taxed in 1928, but the administrator filed
returns for 1928, 1929, 1930, and 1931 as if fifty shares of the stock2
5
25 Salvage v. Commissioner, 76 F. (2d) 112, 114 (C. C. A. 2d, 1935).
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had been sold in each year. On suit being filed for refunds for 1929,
1930 and 1931, the Collector defended on the ground that the taxpayer
had paid less than was due in 1928, which was then barred.
Here, as in Commissioner v. Union Pacific Railroad, it was arguable
that the Commissioner “ was advised of the facts and merely over
looked their legal significance” .2
*28 A full disclosure of the transaction
6
was made in the 1928 estate tax return. Under a mistake of law, the
administrator continued to return, as income, gains on the install
ments as received.
In both the circuit court of appeals and in the Supreme Court,
the McEachern case went off on the basis of an equitable defense in
the nature of a set-off, analogous to that sustained in Stone v. White,27
rather than on estoppel. The circuit court pointed out that the tax
payer was precluded from recovery “ not because of the existence of
a technical estoppel or a waiver, but because his action was equitable
in its nature and grounds, and he may not succeed in it unless he can
show that the defendant has money which, ex aequo et bono, the
defendant ought to refund” .28
The Supreme Court noted that “ The collector does not press here
the contention that petitioner is estopped to challenge the correctness
of his returns for the years of overpayment.” 29 The Supreme Court
then went on to say that in the absence of estoppel, Congress had set
definite limits to the extent to which courts may go on general equitable
grounds in denying recovery in a refund case.
The Supreme Court further pointed out that no estoppel was in
volved in the McEachern case since “ the failure of the Government
to assess the appropriate tax in 1928 is not shown to be attributable
to the erroneous statements made in the returns for the later years,
and it is not necessary for petitioner to show understatement of the
income taxable in 1928 in order to show the correct amount of the
different income derived from the installment contract in the years
of overpayment.” 30
In these cases, the Supreme Court has evidenced no intention of
denying the applicability of estoppel principles to the appropriate
tax cases. It has specifically recognized the doctrine but has merely
denied its application to cases involving a mutual misconception of
the law or a lack of reliance to his detriment by the Commissioner.
In the McEachern case, the Government was precluded from taking
any benefit from the taxpayer’s overpayment (in 1929, 1930 and 1931)
by crediting it against an unpaid tax (1928) whose collection has
26 86 F. (2d) 637, 640 (C. C. A. 2d, 1936).
22 301 U. S. 532 (1937).
28 86 F. (2d) 231, 233 (C. C. A. 5th, 1936).
29 3 02 U. S. 56, 59 (1937).
50 Ibid.
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been barred by limitation. The only failure to return income was
in 1928 (and in that year the Government was fully advised of the
transaction in the estate tax return).31* The misleading action in
failing to return the proper income in 1928 (under the statute accu
mulating all unpaid installments) and in making the legally super
fluous returns in subsequent years on a separate sale basis was
motivated by a misconception of the law. But, aside from this, we
find a further weakness. There is a mere failure to properly return
income. The sanction of the defense would in effect allow the Govern
ment in defending a refund suit to open up a barred tax year (1928)
and revise the assessment and then apply the admitted overpayments
as a credit; whereas, in a cost basis case, the use of estoppel has the
converse effect, leaving the barred year in statu quo, merely insisting
on the same status being maintained so far as it relates to the same
property values. In such a case, the Government is not seeking to
revise the assessment as for the barred year, but to hold the taxpayer
to the same valuation, for cost basis purposes, of the asset then
acquired and now being sold. This would seem to bear some analogy
to the doctrine upon which the Supreme Court decided Bull v. United
States 32 and Stone v. White ,33 that so long as we are concerned with
different phases of the same business transaction, the equities will
prevail even if we have to overlook technical concepts of tax entities
and tax years.
The above approach was followed by the circuit court of appeals
in the case of Alamo National Bank, Executor of L. W. Alexander v.
Commissioner.34 In that case, the taxpayer received, in a taxable
transaction, the assets of a Coca-Cola bottling plant in 1921. In his
tax return, he properly listed the physical assets of the plant for the
taxable year, but attached no value to the Coca-Cola bottling franchise.
Upon disposing of the plant in 1931 at a large profit, the taxpayer
sought to minimize the margin of profit by establishing as a cost
basis the true value of the franchise as of 1921, asserted to be
approximately a quarter of a million dollars. After referring to the
statement of the Supreme Court in McEachern v. Rose that equitable
31 In its brief before the Supreme Court, the Government pointed out that it
did not have timely knowledge of all the facts; that by reason of the great number
of returns examined, it would be pure fiction to charge the Government in the
handling of income tax returns with the knowledge of the contents of estate tax
returns; but that doubt as to the existence of a technical estoppel arose from the
fact that the taxpayer’s instant suit did not necessarily involve a reversal of its
previous position that the payments were received pursuant to a separate sale.
Brief for the Government 10-11, footnote.
33 295 U. S. 247 (1935).
33 301 U. S. 532 (1937).
3< 4 C. C. H. 1938 Fed. Tax. Serv. If 9219 (C. C. A. 5th, Mar. 28, 1938).
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considerations can not override the provisions of statutes, the court
pointed out that equitable principles do have a place in certain tax
matters, citing Stone v. White. In denying the taxpayer’s claim, the
court then went on to say:
“ In income taxation what is done in one tax year is sometimes pro
jected into another where the same fact must govern. There being
continuity, there ought to be consistency in treatment............ Whether
it be called estoppel, or a duty of consistency, or the fixing of a fact by
agreement, the fact fixed for one year ought to remain fixed in all its
consequences, unless a more just general settlement is proposed and
can be effected.” 85
The case o f Robbins v. United States 88 was decided by the Court
of Claims in favor of the Government. There, the taxpayer received
2,500 shares of stock in 1923, in connection with an employment
contract, but did not report such receipt as income. Taxpayer claimed
that he omitted the receipt because of his misconception of the law
that no income would arise therefrom until the stock was converted
into cash. However, the court in the Robbins case was not inclined
to place any weight upon the lack of bad faith, but held that, upon
subsequent sales of the stock in 1928 and 1929, the taxpayer was not
entitled to use the true market value of the stock upon its receipt in
1923 as the cost basis. While the court used rather broad language,
referring to that “ broader principle” of a general equitable defense,
it is believed that the decision of the court is fully warranted under
the principles of true estoppel herein outlined. The court was of the
opinion that the failure to report the income in 1923 was in effect
the declaration that no such income had been received; that since
the record failed to show that the Government officials had any knowl
edge of the receipt of such income, the failure to so report it brought
about the omission by the Government officials of an assessment of
tax thereon, thereby spelling out reliance to its detriment on the part
of the Government.
There are other cases in which the doctrine of estoppel has been
applied to taxpayers who failed to report income or who sought to
change their positions to the detriment of the Government.87
The case of Helvering v. Brooklyn City Railroad,™ is fairly typical
of the related cases in which the application of estoppel has been3
*7
5
35 Id. at page 9737.
33 21 F. Supp. 403 (Ct. Cl. 1937).
37 Bothwell v. Commissioner, 77 F. (2d) 35 (C. C. A. 10th, 1 9 3 5 ); Adler v.
Commissioner, 77 F. (2d) 733 (C. C. A. 5th, 1 935); Wheelock v. Commissioner,
77 F. (2d) 474 (C. C. A . 5th, 1 9 3 5 ); Haag v. Commissioner, 59 F. (2d) 514
(C. C. A. 7th, 1 9 3 2 ); Edward G. Swartz, Inc. v. Commissioner, 69 F. (2d) 633
(C. C. A. 5th, 1 9 3 4 ); Commissioner v. Moore, 48 F. (2d) 526 (C. C. A. 10th, 1931),
cert, denied, 284 U. S. 620 (1931).
33 72 F. (2d) 274 (C. C. A. 2d, 1934).
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denied. There, the question involved was whether the taxpayer was
estopped to contend that a return for the calendar year 1921 should
have been a return for a fiscal year. The court held that there was
no estoppel. But in that case, a cursory examination of the taxpayer’s
books would have disclosed that fact that they were kept on a fiscal
year basis, and the statute required that the return be made on the
same basis as the books. It was not shown that the tax for earlier
years would have been greater if the returns had been properly filed,
and in the only year in which it might have been said that the Govern
ment was injured it was not shown whether the question was raised
so late as to prevent a correction.
The same court, in the earlier case of Askin & Marine Co. v.
Commissioner,39 held that where a taxpayer had charged off certain
debts as worthless in one year and subsequently collected them, he
would not be heard to say that they were not worthless in that year
for the purpose of eliminating from his return the income represented
by the collections in a later year.
While bad faith on the part of the taxpayer is not essential, apparent
insincerity has sometimes had retroactively damaging effect in cases
of this type. When it is shown that recently contrived money-saving
ideas are causing an attempted change of base, the courts usually
strive to anchor the taxpayer in his original position, and thereby
protect the Government revenues by preventing the taxpayer from
profiting by a-belated change of position. In Commissioner v. Garber
the court observed, “ Curiously enough, the respondent ‘discovered
his error’ after the time within which the tax might have been assessed
for 1918.” 40
No effort is being made here to discuss all tax cases involving
estoppel, but only a representative group. Obviously, in such a field
of law, overlapping as it does with principles of election, waiver and
“ general equitable principles” ,41 there can be no clear-cut division of
cases. In some instances, the courts have confused these principles,
while in others the interlocking of factual situations along the edges
of the categories join to bring about a somewhat blurred treatment.42
39 66 F. (2d) 776 (C. C. A. 2d, 1933).
*<>50 F. (2d) 588, 589 (C. C. A. 9th, 1931).
41 Maguire and Zimet, Hobson’s Choice and Similar Practices in Federal Tax
ation (1935) 48 H arv. L. R ev. 1281, 1318.
42 A very helpful collection of material on the subject of estoppel may be found
in 5 P aul and M ertens , L aw of F ederal I ncome T axation (1934) Ch. 53.

THE MYSTERY OF THE REPRESENTATIVE SUIT
C hester B. M cL aughlin *

HAT ARE representative suits ? Although the reports of decided
cases for over 130 years *1 have referred with ever-increasing
frequency to such litigation, the scarcity of exact judicial or text
definitions is at first bewildering. But if the reader will pause to
ask himself, not only what the phrase “ representative suit” brings to
his mind, but also the definition of the adjective alone, he is quite
likely to find himself groping.
Perhaps one source of the haze surrounding the precise meaning
of the word is that, as an adjective# it is apt to be employed in a
different sense than as a noun. In defining the adjective the first
association which springs to the lay mind is either “ descriptive” , as,
“ the picture is truly representative of the battle” , or “ typical” , as,
“ the picture was representative of Rembrandt’s best style” .
When one uses representative as a noun, in every-day language one
thinks either of a public official or of an authorized representative,
i. e., an agent of a principal— as, “ the local representative of the Ford
Motor Co.” .
Neither use is exclusive. We speak of a representative form of
government— using the adjective to indicate a delegated authority,
not a type. Less commonly we use the noun in the sense of typical.
“ He is a representative of his group” , is much more apt to suggest
that he is the chosen delegate than that he is typical of the class
members.
In the law books we find the description “ representative suit” ap
plied to these types of litigation:
I. Any cause of action by an executor, administrator,
guardian, trustee, assignee, receiver, etc.2
II. An individual cause of action affecting the title to or
disposition of a res in which others have a similar interest.
For instance, an action by a judgment creditor to set aside a debtor’s
conveyance of real property on the ground that it was transferred
* A. B. (1915) Harvard University, LL. B. (1919) Harvard Law School;
author of The Evolution of the Ocean Bill of Lading (1926) 35 Y ale L. J. 549;
Capacity of Plaintiff-Stockholder to Terminate a Stockholder’s Suit (1937) 46
Y ale L. J. 421. Member of the New York Bar. The author wishes to acknowledge
the assistance of William Mertens, Jr. and Gordon W . McKean, of the New York
Bar, in the preparation of this article.
1 Adair v. New River Company, 11 Ves. Jr. 429 (Ch. 1805).
2 P omeroy, C ode R emedies (5th ed. 1929) § 396, 601.

878

1938]

T he M ystery

of th e

R epresentative S uit

879

in fraud of creditors.3 Closely allied to this is the action which does
not affect a res in existence, but contemplates the creation and dis
position of one. Such is an action by a creditor of a closed bank to
compel stockholders to contribute to a pooled fund for distribution
among the plaintiff and other creditors.4*
III. An individual cause of action in which the relief
sought incidentally affects similar but not joint property
rights of others.
This is illustrated by an action to enjoin a noxious gas nuisance,
which affects variously owned pieces of property in the neighborhood 6
or to enjoin an interference with a water course in which several
owners have separate riparian rights.®
IV. An individual cause of action incidentally involving
questions of law or fact common to a group of other
individuals.
For instance, several agricultural growers sued on behalf of them
selves and all others similarly situated to establish certain preferential
rights given them by statute with respect to a public market operated
by the defendant. They also sought an accounting of the sums charged
by the defendant in excess of the preferential rate during the previous
six years.7
V. A suit in which the plaintiff has no individual cause of
action, but rests wholly on that of another, and does not
benefit directly from the recovery.
This is the familiar stockholder’s derivative suit, in which the
individual plaintiff brings an action on the corporate rig h t8 for an
injury inflicted on the corporation by an officer or director9 and
where he does not receive any part of the recovery.10
3 Palmarito De Cauto Sugar Co v. Warner, 225 App. Div. 261, 232 N. Y . Supp.
569 (1st Dep’t 1 9 2 9 ); Iauch v. De Socarras, 56 N. J. Eq. 524, 39 Atl. 381 (1898).
4 Babka Plastering Co. v. City State Bank of Chicago, 264 111. App. 142 (1 9 3 1 );
Hirshfeld v. Fitzgerald, 157 N. Y . 166, 51 N. E. 997 (1898).
6 Greer v. Smith, 155 App. Div. 420, 140 N. Y . Supp. 43 (2d Dep’t 1913).
6 Castle v. Madison, 113 W is. 346, 89 N. W . 156 (1 9 0 2 ); Climax Specialty Co.
v. Seneca Button Co., 54 Misc. 152, 155, 103 N. Y . Supp. 822 (Sup. Ct. 1907).
7 Duke of Bedford v. Ellis, [1901] A . C. 1.
8 Holmes v. Camp, 180 App. Div. 409, 167 N. Y . Supp. 840 (1st Dep’t 1 917);
Zinn v. Baxter, 65 Ohio St. 341, 62 N. E. 327 (1 9 0 1 ); Kelly v. Dolan, 218 Fed.
966 (E . D. Pa. 1914), aff’d, 233 Fed. 635 (C. C. A. 3d, 1916).
9 The stockholder is not permitted to sue a third person on behalf of the
corporation. Koral v. Savory, Inc., 249 App. Div. 635, 291 N. Y . Supp. 123 (2d
Dep’t 1936).
10 Hodge v. Meyer, 252 Fed. 479 (C. C. A. 2d, 1918).
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VI.
A suit in which the plaintiff has no individual cause of
action but rests wholly on that of another, benefiting, how
ever, from the recovery.
For example, an action by the residuary legatee of a will brought
on the right of an executor who refuses to sue to set aside a sale
alleged to be fraudulent. The recovery inures to the estate, but is, of
course, held in trust by the executor for the direct benefit of the
plaintiff.11
All of these are described as representative suits. Does this mean
that the suit is representative, or that the plaintiff is suing in a
representative capacity? Is representative necessarily applied to each
type with the same meaning? If so, in the typical, or the delegated
sense? When we speak of an executor as acting in a representative
capacity, we certainly mean that he is exercising the rights of, and
acting on behalf of another,12 but when representative is applied to
an action selected 13 by the court to determine a question of law or fact
common to many similar suits, is it not used to mean “ typical” ?
Perhaps the courts do not mean that the suit is representative at
all, but that, as in the case of an action by an executor, it is the plaintiff
who is a representative, and the court means— not a representative
suit, but a representative’s suit.
This confusion of thought is reflected by the cases. They cannot
agree even as to whether representative has a precise 14 meaning in
the law! It is said to be an “ uncertain term” ,151
6 with no “ distinct
determinate” 18 or “ technical” 17 meaning. Others say it is a “ well
understood term” 18 with a “ technical” 19 and “ artificial” meaning.20
The meanings ascribed to “ representative” are legion. Among them
are “ those who represent a people or community in its legislative or
governing capacity” ; 21 “ something more than a salesman” ; 22 “ lineal
11 Bonham v. Coe, 249 App. Div. 428, 431, 292 N. Y . Supp. 423 (4th Dep’t 1937).
12 Lee v. Dill, 39 Barb. 516, 16 Ab. Pr. 92 (N . Y . Gen. Term 1863), aff’d, 41

N. Y . 619 (1869).
13 Wallace v. Adams, 204 U. S. 415, 425 (1907) and cases cited; Ayres v.
Carver, 17 How. 591 (U . S. 1854).
14 Newman v. Jennings, 90 Conn. 685, 98 Atl. 321 (1916).
16 Amann v. Pantages, 90 Wash. 271, 155 Pac. 1070 (1916).
16 Staples v. Lewis, 71 Conn. 288, 41 Atl. 815 (1898).
17 Jackson v. Tibbits, 9 Cow. 241, 252 (N . Y . 1828).
18 Van Brunt & Davis Co. v. Harrigan, 8 S. D. 96, 65 N. W . 421 (1 8 9 5 );
Shaffer v. Rock Island Ry., 300 Mo. 477, 500, 254 S. W . 257, 263 (1923).
19 In re Hogeboom, 219 App. Div. 131, 138, 219 N. Y . Supp. 436, 444 (2d Dep’t
1926).
20 Staples v. Lewis, 71 Conn. 288, 41 Atl. 815 (1898).
21 Macrum v. Board of Sup’rs of Suffolk, 141 Misc. 358, 252 N. Y . Supp. 546
(Sup. Ct. 1931).
22 J. A. Fay & Egan Co. v. Brown Machine Co., 14 S. W . (2d) 491, 496 (Mo.
1929).
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descendants” ; 23 not lineal descendants; 242
5“ executors and administra
tors” ; 26 “ all persons who may lawfully represent another” ; 23 “ one
having lawful authority” ; 27 “ an assignee” ; 28 ‘‘one who stands in
place of another” ; 293
0“ executors, heirs or one who is substituted for
another in any business” ; 80 “ one who occupies another’s place and
succeeds to his rights and habits” ; 31 the president o f a corporation; 32
“ one chosen by a principal to exercise for him a power or perform
for him a trust” ; 33 “ one who exercises power derived from another” ; 34
“ a party acting for and in behalf of some other party or estate, and
not for himself personally” ; 35 “ an agent” -363
7 Some courts say that
representative can be used only where there is a delegation of power 87
and that it is a fiction to hold otherwise.38 Others require no element
of delegation 39 and even say that one can be a representative of a
person not yet in b e in g !40 And, finally, the New York Appellate
Division says that a membership corporation may bring a represen
tative suit on behalf of itself! 41
This indefiniteness of definition and welter of suits to which “ repre22 Rogers v. Rogers, 312 111. 122, 143 N . E. 490 (1924).
24 Murphy v. Tillson, 64 Ore. 558, 130 Pac. 637 (1913).
25 Briggs v. Walker, 171 U. S. 466, 471 (1898).
26 Staples v. Lewis, 71 Conn. 288, 41 Atl. 815 (1898).
27 Chicago v. Sherwood, 104 111. 549, 554 (1882).
28 Bloxam v. Elsee, 6 B. & C. 169, 177 (K . B. 1827).
29 State Fair A ss’n v. Townsend, 69 Ark. 215, 63 S. W . 65 (1901).
30 Jackson v. Tibbets, 9 Cow. 241, 252 (N . Y . 1828), cited supra, note 17.
si Allen v. Stovall, 94 Tex. 618, 63 S. W . 863 (1901).
82 Sharp v. Damon Mound Oil Co., 31 Tex. Civ. App. 562, 72 S. W . 1043 (1903).
33 People v. Common Council of Detroit, 28 Mich. 228, 245 (1873).
34 Brown v. Forbes, 96 N. W . 52 (Neb. 1901).
35 Van Brunt & Davis Co. v. Harrigan, 8 S. D. 96, 65 N. W . 421 (1 8 9 5 ); Shaffer
v. Rock Island Ry., 300 Mo. 477, 254 S. W . 257 (1923), both cited supra, note 18.
36 Birge-Forbes Co. v. St. L. & S. F. R. R., 53 Tex. Civ. App. 55, 59, 115 S. W .
333, 335 (1908).
37 Van Brunt & Davis Co. v. Harrigan, 8 S. D. 96, 98, 65 N. W . 421 (1 8 9 5 );
Linden Land Co. v. Milwaukee Elec. Ry., 107 W is. 493, 508, 83 N. W . 851 (1 9 0 0 );
People v. Common Council of Detroit, 28 Mich. 228, 245 (1873). See also, J. A.
Fay & Egan Co. v. Brown Machine Co., 14 S. W . (2d) 491, 496 (Mo. 1 9 2 9 );
Birge-Forbes Co. v. St. L. & S. F. R. R., 53 Tex. Civ. App. 55, 59, 115 S. W .
333, 335 (1 9 0 8 ); Postal Tel. Cable Co. v. Likes, 225 111. 249, 80 N. E. 136 (1 9 0 7 );
Chicago v. Sherwood, 104 111. 549, 554 (1 8 8 2 ); Walter v. Hensel, 42 Minn. 204,
210, 44 N. W . 57, 59 (1889).
38 B ouvier, L aw D ictionary (Baldwin’s Century ed. 1926) 1055; 54 C. J.
684 and cases cited under “ Representation” ; Hawkins v. Williams, 146 La. 529,
83 So. 796, 798 (1920).
39 Duke of Bedford v. Ellis, [1901], A . C. 1, cited supra, note 7.
40 Hale v. Hale, 146 111. 227, 258, 33 N. E. 858, 868 (1 8 9 3 ); contra, Bofl v.
Fischer, 3 Rich. Eq. 1 (S. C. 1850).
41 United Cloak & Suit Designers Mut. Aid A ss’n v. Sigman, 218 App. Div.
367, 218 N. Y . Supp. 483 (1st Dep’t 1926).
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sentative” is applied will lead the case student to join with the
Supreme Court of M issouri42 in quoting Cardinal Newman’s famous
hymn:
“ Lead, kindly Light, amid th’ encircling gloom,
Lead Thou me on, . . . .
I do not ask to see
The distant scene; one step enough for me.” 43

The student’s predicament, however, is not the most serious phase
of the situation, for there is real danger that this lack of accurate
definition and loose grouping of fundamentally unrelated actions may
work hardship and miscarriages of justice as many of the rules
formulated by the courts for one type of so-called representative suit
are utterly inapplicable to others.44
Since it is the ambitious hope of this analysis to dispel in some
small measure the confusion in the minds of judges and lawyers as
to what a representative action really is, an examination of the
dictionary definitions may be a fitting spring board to the attainment
of our objective. One published in 1724 45 defines “ representative”
as “ serving to represent ” and the verb, as “ to make appear, to shew,
to lay before, to supply one’s place, to describe” .
In 1813 in England 46 the adjective was defined as “ exhibiting a
likeness. Bearing any character by commission from another” .
Here are clearly brought out both the typical and delegation uses.
In 1838 47 another English dictionary defined the verb as “ To state
or station, to place before or propose, to show, hold forth, or exhibit—
the form or colour, the likeness, the image; to be present for, to act
or appear in the character of, as agent for, performing the functions
of— another” .
Noah Webster in 1848 48 in the first American definition describes
the adjective as “ Exhibiting a similitude, bearing the character or
power of another; as a council representative of the people. In legis
lative or other business, an agent, deputy or substitute who supplies
the place of another or others, being invested with his or their
authority.— An attorney is the representative of his client” . Again
the familiar typical and delegation senses.
*2 Merchants’ Exchange v. Knott, 212 Mo. 616, 632, 111 S. W . 565, 568 (1908).
43 Cited with approval in Vandalia Coal Co. v. Lawson, 43 Ind. App. 226, 87
N. E. 47 (1909).
44 See note 179, infra; Earl v. Brewer, 248 App. Div. 314, 289 N. Y . Supp. 150
(4th Dep’t 1936).

45 B ailey , A n U niversal E tymological E nglish D ictionary (London 1724);
See also, D efoe, Compleat E nglish D ictionary (London 1735).
40 Barclay , D ictionary (Bungay ed., London 1813).
47 R ichardson , A N ew D ictionary of the E nglish L anguage (London 1838).

48 W ebster, A n A merican D ictionary

of the

E nglish L anguage (1848).
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These early definitions permit three distinct uses of the adjective:
1. Portraying
2. Exhibiting a likeness— i. e., typical
3. Performing the delegated functions of another.
No thought had appeared, prior to this time, that one could act in
a “ representative” capacity for another without his consent. Webster,
however, included in his definition of the noun “ In law, one that stands
in the place of another, as heir, or in the right of succeeding to an
estate of inheritance, or to a crown” .
This thought has been accepted by some modern dictionaries. The
Oxford, “ A New English Dictionary on Historical Principles” ,4" gives
the “ portraying” and “ typical” uses and adds “ Standing for or in
place of another or others, esp. in a prominent or comprehensive
meaning” . This rather implies but does not insist upon an act of
delegation. Webster is more specific.4
505
9
1 In addition to the “ portraying”
and “ typical” sense he includes “ Being or acting as the agent or
substitute for another, esp. through delegated authority, as a repre
sentative council” .
The Century 61 permits “ acting as the substitute for or agent of
another or of others; performing the functions of another or others” .
On the other hand Funk & Wagnalls,52 one of the latest, requires a
delegation of authority. In addition to portraying and typifying it
authorizes only “ Acting in the capacity of agent, deputy or delegate;
hence, supported by or composed of those acting as delegates as, a
representative assembly” .
Thus the modern dictionaries agree on the three original mean
ings— “ portrayal” , “ typical” , and “ acting as the agent o f” , while
they disagree as to the use in the sense of the exercise by one of the
rights or powers of another without his authority.
Those who accept the latter meaning perhaps have taken it over
from the law. The courts long ago accustomed us to the convenient
fiction by which they endow a party with certain powers or liabilities
inherent in an otherwise voluntarily created office, and then throw in
the name as well. The “ constructive trustee” is actually no trustee at
all,53 for a trust can be created only by expressed intent; 54 but, because
the courts force upon him, by operation of law, certain obligations
similar to those of a trustee, they go the whole way and say that he
49 A N ew E nglish D ictionary on H istorical P rinciples (Oxford 1910).

50 W ebster, N ew I nternational D ictionary (1926).
51 Century D ictionary & C yclopedia (1913).
92 F u n k & W agnalls , P ractical Standard D ictionary (1928).
53 Pound, The Progress of the Law, Equity (1920) 33 Harv. L. Rev. 420.
94 McDonald v. Bd. Street Comm’rs, 268 Mass. 288, 167 N. E. 417 (1929).
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is one. Similarly in agency, a purely voluntary relationship,55 we
find an agent by estoppel56 who is no agent at all, because the essential
intent57 is lacking.
Again, although the courts endow an executor with the rights of
the testator, and call him a representative, if the word implies an
agency relation 58 he cannot be a representative, for a dead principal
can have no agent.59 It is true, however, that the executor, through
an act of delegation by the dead hand of the testator exercises the
practical relationship of agent to his estate. Because the testamentary
appointment is in effect a delegation, it was easy for the early courts
to refer to the executor as a representative.60 The extension of the
word to include an administrator was simple 616
2 for he exercises the
functions of an executor, and the absence of the element of testa
mentary delegation which served as the original excuse for using
“ representative” was ignored.
But the courts, as in the case of the constructive trustee and the
agent by estoppel feel constrained to point out by the use of a qualify
ing adjective that the relationship is not a true one. They usually
speak of an executor or administrator as a “ legal” or “ personal” 82
representative.
This distinction between the use of a representative in the sense of
a voluntary delegation of authority by a principal, and of a vesting
of power by operation of law, is not a mere copybook exercise in nice
thinking. Once it is determined in any given case that “ representative”
is being used to describe a suit brought on behalf of another or others
(instead of typical) it is imperative that one decide further whether
the plaintiff is an agent, or a synthetic “ representative” created by
law. If the former, the intent of the principal will fix the limits of
power and responsibility of the representative, while if the latter,
rules of law propounded by the court will determine how much power
55 State v. Parker, 112 Conn. 39, 151 Atl. 325 (1930).
68 Kurtz v. Farrington, 104 Conn. 257, 132 Atl. 540 (1926).
57 N. Y . Cent. Trust Co. v. Bridges, 57 Fed. 753, 764 (C. C. A. 6th 1893).
68 Birge-Forbes Co. v. St. L. & S. F. R. R., 53 Tex. Civ. App. 55, 59 S. W . 333,
335 (1908).
69 2 C. J. S. 1174 and cases cited.
60 Brown v. Dowthwaite, 1 Madd. 242 (Ch. 1816). See also Lee v. Dill, 39
Barb. 516, 16 Ab. Pr. 92 (Gen. Term N. Y . 1863) and cases cited.
61 See cases referring to heirs cited in note 23 supra. See also P omeroy Code
R emedies (5th ed. 1929) § 396, 601 cited in note 2 supra. It is interesting to
note that in this connection Pomeroy cites as an illustration of the use of the
word representative in the sense of an heir, administrator and executor the case
of Hawarden v. Youghiogheny & Lehigh Coal Co., I l l Wis. 545, 87 N. W . 472
(1901) where the use of the word was made in connection with a true class action.
62 Murphy v. Tillson, 64 Ore. 558, 130 Pac. 637 (1 9 1 3 ); Briggs v. Walker, 171
U. S. 466 (1898), cited sujrra notes 24 and 25.
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it is willing to grant to its lay figure. In the first situation the extent
o f the plaintiff’s authority to represent varies as a question of fact
in each case. In the second, the limits are fixed by principles of law
which must be static, lest all stability be lost.
Contrast these two uses of representative (in what, for convenience,
will hereafter be referred to together as the “ delegation” sense) with
its use as “ typical” . Several striking basic differences at once em erge:
In the delegation sense “ representative” may be used only of human
beings. The act of delegation and the exercise of the granted or legally
invested powers require a reasoning act of which we consider humans
alone capable. We never speak of a dog or a book as acting in a
representative capacity for another.
On the other hand, “ representative” in the typical sense may be
used indiscriminately. So an apple is representative of a cro p ; a dog,
of the canine group; and a human, of a group of citizens.
In the delegation sense “ representative” carries no connotation that
more than two individuals are involved— the principal and the agent.
Of course, the parties may be plural— as officials, representative of
the people, but there is not the least implication that a group neces
sarily is involved.
In the typical sense, the existence of a group is the very essence of
the definition. We do not speak of one as typical of two, or even
three. The word suggests a sizeable class, of which one is selected
as a type.
Strictly speaking, therefore, “ representative” can be applied to a
suit only in the typical, not the delegated sense, for a suit, being
inanimate, is incapable of representing some one else. The plaintiff
alone, and not his suit, can be the delegated representative of another.
Such is the picture. It has been our purpose to distill from the
common and dictionary definitions of representative some,dawning
concept of its meaning on the familiar principle that one must first
catch his problem before he can cook it. We must define the repre
sentative suit before we can redefine it.
Since ours is, however, primarily a question of legal definition,
let us examine more closely the types of litigation which “ represen
tative” is used to describe:
I. A cause of action by an executor, administrator or heir.
There is nothing out of the ordinary in litigation brought by a
“ legal” or “ personal” representative beyond the fact that the plaintiff
sues not for himself but on behalf of the estate, a situation quite as
familiar as a suit by any trustee or agent.
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II. Actions affecting the title to or disposition of a res.63
In actions in rem the familiar rule that a judgment is binding only
on those personally served with process and brought in as parties
(or their privies), is relaxed.64 Thus, a title to land once passed upon
will not be examined and adjudicated in a subsequent case which
proceeds upon the same state of facts and represents the same ques
tion, although between different parties.66 Pennoyer v. N e ff66 estab
lished the familiar rule that although personal service of process is
essential before a judgment in personam can become binding, it is
not necessary to a valid judgment in rem.
The true creditor’s bill is in the nature of an in rem proceeding.67
A creditor, discovering that his debtor has fraudulently conveyed
away his property to escape payment of his debts, may then bring an
action in equity, on behalf of himself and other creditors similarly
situated, to set aside the conveyance. This is known as a “ Creditor’s
Bill” .68 Despite the definition of representative as one who acts for
another and not for himself 69 it is an essential requirement that the
plaintiff have a cause of action in his own right.70 The original
Creditor’s Bill was one brought by a creditor of a deceased debtor
against his personal representatives to compel an accounting of the*8
9
7
4
63 Rule 23 of the “ Rules of Civil Procedure for the District Courts of the
United States” as adopted by the Supreme Court of the United States and now
awaiting Congressional action provides:
“ If persons constituting a class are so numerous as to make it impracticable
to bring them all before the court, such of them, one or more, as will fairly
insure the adequate representation of all may, on behalf of all, sue or be sued,
when the character of the right sought to be enforced for or against the class
is . . . . several, and the object of the action is the adjudication of claims
which do or may affect specific property involved in the action.”
84 McCann v. Ellis, 172 Ala. 60, 55 So. 303 (1 9 1 1 ); Bickerdike v. Allen, 157
111. 95, 41 N. E. 740 (1 8 9 5 ); Cross v. Armstrong, 44 Ohio St. 613, 10 N. E. 160
(1887).
65 Kolb v. Swann, 68 Md. 516, 13 Atl. 379 (1 8 8 8 ); Fernald v. First Church
of Christ, 77 N. H. 108, 88 Atl. 705 (1 9 1 3 ); Matter of Howard, 26 Misc. 233,
56 N. Y . Supp. 318 (Sup. Ct. 1899), aff’d, 42 App. Div. 510, 59 N. Y . Supp. 476
(4th Dep’t 1899), aff’d, 160 N. Y . 687 (M em o.), 55 N. E. 1099 (1899).
88 95 U. S. 714 (1877).
87 Cunningham v. Cleveland, 98 Fed. 657 (C. C. A. 6th 18 9 9 ); Houghton v.
Axelsson, 64 Kan. 274, 67 Pac. 825 (1 9 0 2 ); State ex rel Brown v. C. & L. R. R.,
13 S. C. 290 (1879). But not all creditors’ actions are in the nature of in rem
proceedings (notes 80, 81, infra), altho it has been said that if the bill shows
no special interest in a fund it is not a Creditor’s Suit. Morrison v. Shuster,
12 D. C. 190 (1881).
88 Yates v. Seitz, 7 D. C. 11 (1 8 6 9 ); Coleman v. Hagey, 252 Mo. 102, 158 S. W .
829 (1 9 1 3 ); Ceresco State Bank v. Belk, 68 Neb. 517; 94 N. W . 617 (1903).
89 See note 35, supra.
70 Blume, The “Common Questions’’ Principle in the Code Provisions for Repre
sentative Suits (1932) 30 M ic h . L. R ev. 878 quoting Lord Redesdale.
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sale of real estate and for distribution of the assets among the
creditors,71 and, as has been said by the Supreme Court of the District
o f Columbia: 72
“ It is only by analogy that they are tolerated in the cases of living
debtors, where the effort is to subject a particular property to the
payment of general debts.” 73
Equity permitted the extension of the Creditor’s Bill to living debtors,
“ to prevent a multiplicity of suits by creditors each eager to establish
by suit a priority of lien upon the assets out of which he is to be
paid.” 747
5 Another form of Creditor’s Bill is one to set aside a con
veyance made by a deceased debtor in his lifetime.76 All these actions
look to a res.
While this type of creditor’s action is called representative 76 and
in form is usually brought on behalf of all the creditors 77 it presents
no true problem of representation. Since the action is primarily to
determine the title to property and its availability as an asset of the
debtor, other creditors are bound not because the plaintiff assumes
to act for the class, but because of the common interest in the res.
The proof of this is that once the court determines that other creditors
have an interest in the res their interests will be protected even though
they are not brought in as parties, and even though the plaintiff has
not purported to sue on their behalf.78
The creditor’s suit has been extended on the simple assumption
that “ there is no principle of equity which confines these suits to any
one class of cases” 79 to situations in which, strictly speaking, there
is no res. Bills by creditors of insolvent corporations for the appoint
ment of a receiver to collect and distribute assets 80 and actions by
creditors to compel stockholders to pay to the debtor corporation
Yates v. Seitz, 7 D. C. 11 (1869).
72 Morrison v. Shuster, 12 D. C. 190, 195 (1881).
73 To same effect see Pettibone v. Toledo, C. & S. L. Ry., 148 Mass. 411, 416,
19 N. E. 337, 339 (1889).
74 Fink v. Pattersop, 21 Fed. 602, 608 (C. C. Va. 1884).
75 McDowell v. Goldsmith, 2 Md. Ch. 344 (1 8 4 7 ); Horton v. Casner, 31 N. J.
Eq. 697 (1 8 7 9 ); Rains v. Rainey, 11 Humph. 261 (Tenn. 1 850); German Bank v.
Leiser, 50 Wis. 258, 6 N. W . 809 (1 8 8 0 ); but see Nat. Bk. of West Troy v. Levy,
127 N. Y . 549, 28 N. E. 592 (1891).
76 State ex rel. Brown v. C. & L. R. R., 13 S. C. 290 (1879). See also cases
cited in note 3, supra.
77 Eameston v. Lyde, 1 Paige 637 (N . Y . 1829).
78 Iauch v. De Socarras, 56 N. J. Eq. 524, 39 Atl. 381 (1 8 9 8 ); Palmarito De
Cauto Sugar Co. v. Warner, 225 App. Div. 261, 262, 232 N. Y . Supp. 569 (1st
Dep’t 1929).
79 Fink v. Patterson, 21 Fed. 602, 608 (C. C. Va. 1884).
80In re Dayton Coal & Iron Co., 291 Fed. 390 (E . D. Tenn. 1 9 2 2 ); Union
Trust Co. v. Jones, 16 F. (2d) 236 (C. C. A. 4th, 1926).
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unpaid stock subscriptions 81 are considered creditors’ suits. It has
been held in a number of jurisdictions, however, that a creditors’ bill
will not lie to compel the collection of choses in action.82 While these
forms of the Creditor’s Bill may appear to shade off into the “ common
question” type,83 especially as it has been said that the Creditor’s
Bill will lie because the creditors are so numerous that it would be
impractical to bring them all before the court,84 the requirement that
the class be numerous does not appear to be insisted upon, and the
suit is considered a “ Creditor’s Bill” if brought by more than one
creditor.85
Similar to the Creditor’s Bills are the taxpayers’ suits brought on
behalf of the plaintiff and of a class to recover taxes which have been
illegally collected.868
7 The courts proceed upon the theory that the
taxes so collected constitute a trust res,81 so that these, too, fall
within the classification of the action in rem.
III.
Individual causes of actions in which the relief sought
incidentally affects similar but not joint property rights of
others.88
Here the property affected by the decree is severally, not jointly
owned. There is a common question and there may or may not be
a large number of parties involved.89 These cases occur most fre
81 Jahn v. Champagne Lumber Company, 157 Fed. 407 (C. C. W . D. Wis.
1909), aff’d, 168 Fed. 510 (C. C. A. 7th, 1 909); Pennell v. Lamar Insurance
Company, 73 111. 303 (1 8 7 4 ); Dunston v. Hoptonic Company, 83 Mich. 372, 47
N. W . 322 (1 8 9 0 ); Long v. Bank of Yanceyville, 81 N. C. 42 (1 8 7 9 ); Hirshfeld
v. Fitzgerald, 157 N. Y . 166, 51 N. E. 997 (1898).
82 Henderson, v. Hall, 134 Ala. 455, 32 So. 840 (1 9 0 0 ); Scott v. Indianapolis
Wagon Works, 48 Ind. 75 (1 8 7 4 ); Harper v. Clayton, 84 Md. 346 35 Atl. 1083
(1 8 9 6 ); Disborough v. Outcalt, 1 N. J. Eq. 298 (1831). Contra: Lightfoot v.
Planter’s Banking Co., 58 Ga. 136 (1 8 7 7 ); Lay v. Myers, 181 111. App. 614, 618
(1 9 1 3 ); Cincinnati v. Hafer, 49 Ohio St. 60, 30 N. E. 197 (1892).
83 See Type IV infra.
84 Kerr v. Blodgett, 48 N. Y . 62, 66 (1 8 7 1 ); cf. Dobbins v. Coles, 59 N. J. Eq.
80, 45 Atl. 442 (1898).
85 P omeroy, Code R emedies (5th ed. 1929) § 181, 295 and cases cited; see
also Commonwealth for Wiggins v. Scott, 112 Ky. 252, 65 S. W . 596 (1901);
George v. Benjamin, 100 W is. 622, 76 N. W . 619 (1898).
86 Commonwealth for Wiggins v. Scott, 112 Ky. 252, 65 S. W . 596 (1901);
Whaley v. Commonwealth, 110 Ky. 154, 163, 61 S. W . 35, 37 (1 9 0 1 ); McCann v.
City of Louisville, 23 Ky. L. 558, 63 S. W . 446 (1901).
87 Commonwealth for Wiggins v. Scott, 112 Ky. 252, 65 S. W . 596 (1901), cited
supra, note 86.
88 See the proposed “ Rules of Civil Procedure for the United States” , note 63,
supra. Rule 23 continues:
“ (3) several, and there is a common question of law or fact affecting the
several rights and a common relief is sought.”
89 Wheaton, Representative Suits Involving Numerous Litigants (1934) 19
Corn . L. Q. 399.
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quently in one of two form s: an action to enjoin a nuisance which
affects a number of separately owned pieces of land in the same
fashion, as where noxious gas affects various parcels of adjoining
land,90 or to enjoin interference with a flow of water by the building
of a dam 91 or a diversion of the stream.92 Each individual has a right
of action of his own,93 but, purely to avoid multiplicity and for its
own convenience,94 the court permits one or more to bring the action
on behalf of all similarly situated.
IV.
Individual causes of action incidentally involving ques
tions of law or fact common to a group of other individuals.95
A mine explosion kills one hundred and ten miners,96 and separate
suits are started for the death of each. The mine owner comes into
equity praying the court to hear all the pending cases together as
one suit. This is known as a “ Bill of Peace” .97 The basis upon which
equitable relief is invoked is tw ofold: That there is a common ques
tion of law or fact, and that those affected by it are so numerous that
to try each case separately would involve great and unnecessary loss
of time and money.98 Whether these two elements, without more,
are sufficient for equity to take jurisdiction has been hotly contested
for many years.99 However, it has no place in our discussion here.
These “ common question” cases arise under two circumstances—
where a group or class is asserting against one defendant many claims
involving the same question, or where one plaintiff asserts the same
claim against many defendants. Whatever may be said for the right
of each individual to a separate trial, the public interest undeniably
is served by disposing in one trial of the common issue o f fact.100 To
try one hundred and ten times the question of whether the single
mine explosion was caused by the owner’s negligence entails a foolish
»« Greer v. Smith, 155 App. Div. 420, 140 N. Y . Supp. 43 (2d Dep’t 1913).
91 Reid v. Gifford, Hopk. Ch. 73 (N . Y . 1 8 2 5 ); Cloyes v. Middlebury Electric
Co., 80 Vt. 109, 66 Atl. 1039 (1907).
92 Palmer v. Waddell, 22 Kan. 248 (1 8 7 9 ); Climax Specialty Co. v. Seneca
Button Co., 54 M isc.'152, 103 N. Y . Supp. 822 (Sup. Ct. 1 9 0 7 ); Cloyes v.
Middlebury Electric Co., 80 Vt. 109, 66 Atl. 1039 (1907).
93 Cloyes v. Middlebury Electric Co., 80 Vt. 109, 66 Atl. 1039 (1907), cited
supra note 92.
94 See cases cited notes 74, 84, 90, 91 and 92, supra. See also Hall v. Alabama
Terminal etc. Co., 104 Ala. 577 (1894).
95 See note 88, supra.
96 Southern Steel Co. v. Hopkins, 157 Ala. 175, 47 So. 274 (1908).
97 Chafee, Bills of Peace with Multiple Parties (1932) 45 Harv. L. Rev. 1297.
98 Southern Steel Co. v. Hopkins, 157 Ala. 175, 47 So. 274 (1 9 0 8 ); McCann v.
City of Louisville, 23 Ky. L. 558, 63 S. W . 446 (1901).
99 See Vandalia Coal Company v. Lawson, 43 Ind. App. 226, 87 N. E. 47
(1909) and cases cited.
100 Whaley v. Commonwealth, 110 Ky. 154, 61 S. W . 35 (1901).

890

T he Georgetown L a w Journal

[Vol. 26

waste of the time of the court and of thirteen hundred and twenty
jurors.
What has such a Bill of Peace, where all the parties are before the
court, to do with a “ representative” class suit? The reason which
induced equity to create the Bill of Peace is also the parent of the
true class suit— avoidance of repetitious trials.101 This practical con
sideration, which persuades equity to consolidate pending actions,
becomes more urgent as the number of individuals composing the
group increases, for, proportionately, the difficulty of bringing them
all before the court also increases. Spurred on by necessity, equity
permits one or several plaintiffs to sue “ on behalf of all others
similarly situated” and, accepting the suit as “ representative” of all,
renders a decision on the theory that the other class members are
before the court through representation.102
This is termed a “ representative suit” .103 Representative of what?
The sense in which the word is used seems quite clear. Equity for
convenience selects one suit as typical of the class 104 in order to
determine a common question. Unfortunately the equitable mind is
not so simple. The tortuous trial of reasoning by which this type of
suit is permitted is :
Equity takes jurisdiction to avoid multiplicity, and all persons
affected become necessary parties.105 The same situation which affords
the basis of jurisdiction renders it impracticable to bring them all
into court.106 The court is in a dilemma. It cannot proceed without
the presence of necessary parties and they are too numerous to bring
in. The Gordian knot is cut by a conclusive presumption on the court’s
101 Supreme Tribe of Ben Hur v. Cauble, 255 U. S. 356 (1 9 2 0 ); Bailey v.
Briggs, 56 N. Y . 407, 416 (1 8 7 4 ); Bd. of Supervisors v. Deyoe, 77 N. Y . 219
(1879) ; McCann v. City of Louisville, 23 Ky. L. 558, 63 S. W . 446 (1901).
102 Adair v. New River Company, 11 Ves. Jr. 429 (1 8 0 5 ); Ex rel Lewis, 90
Mont. 213, 220, 300 Pac. 544, 546 (1 9 3 1 ); Hale v. Hale, 146 111. 227; 33 N. E.
858 (1 8 9 3 ); P omeroy, Code R emedies (5th ed. 1929) § 285 p. 436. But compare
§ 289 at p. 441; Lindsey v. Strathmore, 182 Cal. 315, 326, 187 Pac. 1056, 1060;
Commonwealth for Wiggins v. Scott, 112 Ky. 252, 256, 65 S. W . 596 (1901), cited
supra note 86 (joint action).
103 Duke of Bedford v. Ellis, [1901] A. C. 1; Supreme Tribe of Ben Hur v.
Cauble, 255 U. S. 356 (1920).
i°4 Spear v. H. V. Greene Co., 246 Mass. 259, 140 N. E. 795 (1 9 2 3 ); Sparks v.
Robinson, 115 Ky. 453, 74 S. W . 176 (1 9 0 3 ); cf. Commonwealth for Wiggins v.
Scott, 112 Ky. 252, 65 S. W . 596 (19 0 1 ); Wallace v. Adams, 204 U. S. 415, 425
cited supra, note 13.
i°5 Story, E quity P leading (10th ed. 1892) § 72; Minnesota v. Northern
Securities Co., 184 U. S. 199 (1 9 0 2 ); McArthur v. Scott, 113 U. S. 340 (1885).
106 Cockburn v. Thomson, 16 Ves. 321 (Ch. 1809); Wallace v. Adams, 204 U. S.
415 (1907).
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part that the absent class members have delegated the actual plaintiff
to “ represent” them in court.107 This, of course, is errant fiction.108
Examples of recognized class suits are:
A taxpayer’s suit on behalf of the plaintiff and eight hundred
seventy-four other taxpayers similarly aggrieved to compel the county
treasurer and clerk to issue tax receipts for payments which had
been lost. The court recognized the true justification for the existence
of this type of suit: 109
“ In the present case the community of interest lies in the legal
questions involved, the similarity of the situation of the several tax
payers, and in the fact that the character of relief sought would be
applicable to all.” 110
The creditors’ suits in which no res is involved, as one brought
by a creditor on behalf of himself and other creditors to enjoin a
proposal by stockholders to reduce the capital stock of the debtor
corporation.111
An action by a manufacturer for himself and other manufacturers
of similar products for an injunction against a trade union restraining
it from attempting to compel operation of a “ closed shop” .112
Insufficient funds were appropriated by a city to pay its police
force and all policemen were suspended for four days a month. Ten
of them contested on behalf of themselves and two hundred others
the right to suspend their employment.113
In all these cases the courts rendered judgments affecting the rights
of class members not actually before the court, or, in most cases, even
named. But is the reason why they are bound 114 that the plaintiff by
his simple allegation in his complaint has made them parties or quasi
107 Commonwealth for Wiggins v. Scott, 112 Ky.
cited supra note 86.
108 Hawarden v. Youghiogheny & Lehigh Coal Co.,
(1 9 0 1 ); Linden Land Co. v. Milwaukee Electric Ry.
851 (1900). See also B ouvier, L aw D ictionary

252, 65 S. W . 596 (1901),
I l l W is. 545, 87 N. W . 472
Co., 107 Wis. 493, 83 N. W .
(Baldwin ed. 1926) under

Representation of Persons.
109 Skinner v. Mitchell, 108 Kan. 861, 867, 197 Pac. 569, 571 (1921).
110 For recent analysis of these class suits see Gramling v. Maxwell, 52 F. (2d)
256 (W . D. N. C. 1931) and cases cited. Other examples of tax suits are: Jellen
v. O’Brien, 89 Cal. App. 505, 264 Pac. 1115 (1 9 2 8 ); Skinner v. Mitchell, 108 Kan.
861, 197 Pac. 569 (1921), cited supra note 109; Kvello v. City of Liston, 38 N. D.
71, 164 N. W . 305 (1917).
111 Ex rel Lewis v. Clark Co., 90 Mont. 213, 300 Pac. 544 (1931).
112 Trade Press Pub. Co. v. Moore, 180 W is. 449, 193 N. W . 507 (1923).
113 Gorley v. City of Louisville, 23 Ky. L. 1782, 65 S. W . 844 (1901).
114 As to whether they are bound in this type there is a conflict of authorities;
cf. First Nat. Bank v. Edward, 134 S. C. 348, 132 S. E. 824 (1 9 2 6 ); Mason v.
Eldred, 6 Wall. 231 (U . S. 1 8 6 7 ); 34 C. J. 1002; Supreme Tribe of Ben Hur v.
Cauble, 255 U. S. 356 (1920).
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parties?116 Is it not fundamental that no one can be made a party
plaintiff to an action against his w ill?116 The very process of rea
soning which leads the court to presume that the plaintiff is the
representative of the missing class members involves the false as
sumption that they are necessary parties.117 It is unanimously agreed
that the plaintiff must have a cause of action either at law or in
equity in his own right before he can proceed with a class suit.118 The
class suit is thus not a source of jurisdiction, but is a mere incident
to a cause of action already existing. In fact, in most of these actions,
the plaintiffs seek equitable relief on grounds entirely apart from
multiplicity.118 Multiplicity, it is true, is a basis for the exercise of
equity jurisdiction. It may be resorted to when there is a common
question and many persons involved,120 but the question of its exercise
is in no way dependent on whether or not all of the group have
actually been made parties to the suit, except that where they have
been, equity is more apt to exercise its jurisdiction than when they
have not.121 The situation is well summed up by the Supreme Court
of W isconsin: 122
“ But the effect of these decisions is not that one may sue for the
benefit of all but simply that all such parties are proper though not
necessary parties to an action. They may join in one action if they
choose, but they are not compelled to and it follows logically from
this that if they do not join, no one owner is bound by the result of
another’s separate action. The theory of the action where one properly
sues for all is that the result is conclusive on all who are similarly
situated and whom the plaintiff rightfully represents and such must
be the theory or else the plaintiff does not represent all and the state
ment that he does is not only false but absurd.”
If it is a fiction to say the plaintiff is presumed to represent the
other class members as party plaintiff, how much farther must one’s
imagination be stretched to picture authority from the class members
ns Lindsay-Strathmore Irr. Dist. v. Superior Court of Tulare Co., 182 Cal.
315, 187 Pac. 1056 (1 9 2 0 ); See P omeroy, Code R emedies (5th ed. 1929) § 285,
436 (“ virtual co-plaintiffs” ), cf. § 293, 445 (persons not named are not parties).
ns Kvello v. City of Lisbon, 38 N. D. 71, 164 N. W . 305 (1 9 1 7 ); Linden Land
Co. v. Milwaukee Electric etc. Co., 107 Wis. 493, 508, 83 N. W . 851, 856 (1900).
m See page 890, supra.
ns Gramling v. Maxwell, 52 F. (2d) 256 (W . D. N. C. 1931); Hirshfeld v.
Fitzgerald, 157 N. Y . 166, 51 N. E. 997 (1898).
no See Chafee, Bills of Peace with Multiple Parties (1932) 45 H arv. L. R ev.
1297. See also discussion in Tribette v. Illinois Central R. R., 70 Miss. 182, 12 So.
32 (1892).
120 Southern Steel Co. v. Hopkins, 157 Ala. 175, 47 So. 274 (1908).
121 Hale v. Hale, 146 111. 227, 33 N. E. 858 (1893).
122 Linden Land Co. v. Milwaukee Ry. Co., 107 Wis. 493, 508, 83 N. W . 851,
856 (1900).
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to represent them as parties defendant.1
42S How can we assume that
1
3
2
one who has not been served, is willing, without being consulted, to
have another appear for him in the action?
The true explanation is that for reasons of public policy the decision
of the court is forced upon the class members without their authority.124
The whole theory of representation by authority in class suits
breaks down before the holding of some courts that a judgment is
not binding on or available to absent class members 125 unless they take
some affirmative step to accept it,128 or at least unless they have
actual knowledge of the pendency of the action.127 Others state that
the absent member may reject the decree.128 These decisions hold
that the class allegation in a complaint does not bring all class
members before the court but is a mere “ invitation” to them to come
in and not a very generous one at that, for it is often coupled with
a proviso that they pay their proportionate share of the expenses of
the suit.129
Under this view what meaning is there left to “ representative” ?
Certainly the plaintiff does not “ stand in the place o f” the non-parties
for if he did they would be bound. If its use is intended to convey
any meaning at all it must be in the sense of typical.
Types II, III and IV have several elements in common. Each
involves a class and a common question. This is true even of the
Creditor’s Bill for, though the action is in rem, each member would
have a right to try, if it suited the convenience of the court, the
question of the availability of the res to satisfy his individual claim.
Were the use of “ representative” restricted to these three groups
123 Smith v. Swormstedt, 16 How. 288 (U . S. 18 5 3 ); Coe v. Beckwith, 10 Ab.
Pr. 296 (N . Y . 1 860); Brown v. Booth, 2 Vern. 184 (Ch. 1690).
124 Cf. Rule 23 of the proposed “ rules of Civil Procedure for the District
Courts of the United States” which provides:
“ If persons constituting a class are so numerous as to make it impracticable
to bring them all before the court such of them, one or more, as will fairly
insure the adequate representation of all may on behalf of all sue or be
sued............. ”
This rule, referring as it does to representation of the plaintiffs and not to
selection of a suit as typical, appears to perpetuate the fictional concept of a
delegation by the class members to the other members of the class who are parties
plaintiff or defendant.
i 23 Linden Land Co. v. Milwaukee Ry. Co., 107 Wis. 493, 508, 83 N. W . 851,
856 (1900), cited supra note 122.
Hirshfeld v. Fitzgerald, 157 N. Y . 166, 51 N. E. 997 (1898).
127 First National Bank of Florence v. Edwards, 134 S. C. 348, 132 S. E. 824
(1 9 2 6 ); Linden Land Co. v. Milwaukee Ry. Co., 107 W is. 493, 83 N. W . 851
(1900), cited supra note 122; P omeroy, C ode R emedies (5th ed. 1929) § 297, 448.
128 Flint v. Spurr, 56 Ky. 499 (1856).
129 Hirshfeld v. Fitzgerald, 157 N. Y . 166, 51 N. E. 997 (1898).
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and excluded in the first, there would be no ambiguity as to the sense
in which it is used.
Type I presents no problem, for even though representative is
used artificially of the executor, his rights and responsibilities are
clear. Insofar as Type II is in effect a proceeding in rem, whether it
is called representative or not is a matter of indifference, because
the non-party class members are bound under rules independent of
any specially created “ class suits” . It is Types III and IV which
present a form of action created originally in equity 130 to meet the
peculiar factual situations which they present. Their outstanding
features are primarily that the plaintiff must have a personal and
individual right of action in order to start the suit; that the plaintiff
expects to receive from it some direct benefit; but that as an incident
to his own cause of action the plaintiff sues on behalf of a class, as
well as himself, regardless of whether his action lies in law or equity.131
It is the existence of the class which gives rise to the term “ represen
tative action” . If there is no class, it is merely an ordinary personal
action.
Therefore, the conditions precedent to instituting the representative
suit so far considered are:
1. An individual right of action, and
2. A class.
V.
Suits in which the plaintiff has no individual cause of
action, but rests wholly on that of another, and does not
benefit directly from the recovery.132
Typical of group V is the so-called stockholder’s derivative suit.
It and VI present situations of which many elements are diametrically
opposed to those of the previous three groups.133
There are three situations in which a stockholder is permitted to
sue.134 The first and simplest is where the stockholder claims that
130
In reading cases on the subject of multiplicity and the common question
one will frequently find that the action is brought under statutory authority.
The usual provision is:
“ When the question is one of a common or general interest of many persons,
or when the parties are very numerous and it may be impracticable to bring
them all before the court, one or more may sue or defend for the benefit of
the whole.” P omeroy, C ode R emedies (5th ed. 1929) § 285, 436.
However, these statutes are merely restatements of the old equity rules.
McKenzie v. L ’Amoureux, 11 Barb. 516 (N . Y . 1 8 5 1 ) ; George v. Benjamin, 100
Wis. 622, 76 N. W . 619 (1 8 9 8 ) ; Duke of Bedford v. Ellis [1901] A. C. 1.
is1 Hodges v. Nalty, 104 W is. 464, 80 N. W . 726 (1899). See also note 130, supra.
is2 See proposed Rule 23B of the “ Rules of Civil Procedure for the District
Courts of the United States.” There is no requirement under this section that
the parties be numerous even though it is included under the general heading of
“ Class Actions” .
133 See page 901, infra.

134 See R oiirlich , L aw

and

P ractice

in

Corporate Control (1933) 142.
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the officers or directors of a corporation have inflicted an injury
directly on him— generally that they have conspired to do so.1
*136 Such
3
an action seeks a direct and personal remedy for an individual wrong
and is not within the scope of our discussion.
The second is a suit against the corporation itself— as, an action
to restrain an increase in stock.136 The plaintiff may convert such
an action into a common question class suit of Type IV, if he chooses
to sue on behalf of all the stockholders. The fact that the defendant
happens to be a corporation, the stockholders of which constitute a
class, presents no new feature. It is a class action in the same sense
as the creditor’s suit.
Since, however, each of these suits may properly be called a stock
holder’s suit, it is not safe to describe the litigation we are about to
examine by that title alone.
Stockholders of corporations do not always agree with policies
adopted by their officers and directors. Unfortunately too, officers
and directors are not always faithful to their trust. Has the stock
holder a remedy when a raid upon the corporate treasury is made in
the form of excessive salaries voted by the officers and directors to
themselves? To say that the stockholder does not suffer from such a
dissipation of corporate assets is simply closing one’s eyes to facts,
for the value of his stock depends more or less directly on the net
worth of his company. If its assets are squandered, he suffers a
tangible loss in the lessened value of his holdings.
When the stockholder seeks a legal remedy, however, he finds him
self blocked by the well established principle that the corporation
alone has a cause of action 137 for it is the one whose funds have been
illegally dissipated. His only legal remedy is to persuade the cor
poration to sue. However, almost invariably he finds that it is still
dominated by the very officers and directors of whom he complains 138
and quite naturally they refuse to sue themselves. He is confronted
with a dilemma— he cannot sue and the corporation will not.
133 Ritchie v. McMullen, 79 Fed. 522 (C. C. A. 6th, 1 8 9 7 ); General Rubber Co.
v. Benedict, 215 N. Y . 18, 109 N. E. 96 (1 9 1 5 ); Matter of Auditore, 249 N. Y.
335, 164 N. E. 242 (1928).
i33 Borg v. Int. Silver Co., 2 F. (2d) 910 (S. D. N. Y . 1925). See also Atlantic
Ref. Co. v. Hodgman, 13 F. (2d) 781 (C. C. A. 3d, 1926), rev’g, 300 Fed. 590 (D.
Del. 1924).
137 Kelly v. Dolan, 218 Fed. 966 (E. D. Pa. 1914), aff’d, 233 Fed. 635 (C. C. A.
3d, 1916); Whitten v. Dabney, 171 Cal. 621, 154 Pac. 312 (1 9 1 5 ); Continental
Securities v. Belmont, 206 N. Y . 7, 99 N. E. 138 (1 9 1 2 ); Bartlett v. New York,
N. H. & H. R. R., 221 Mass. 530, 109 N. E. 452 (1915).
138 Under these circumstances the requirement that the stockholder make a
demand on the management that action be prosecuted, is waived. Forbes v.
Wilson, 243 Fed. 264 (N . D. Ohio 19 1 7 ); Brewer v. Boston Theatre, 104 Mass.
378 (1 8 7 0 ); Daniels v. Briggs, 279 Mass. 87, 180 N. E. 717 (1 9 3 2 ); Glenn v.
Kittanning Brewing Co., 259 Pa. 510, 103 Atl. 340 (1918). See also note 141, infra.
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To avert this failure of justice139 equity steps in and creates a
new sort of suit out of whole cloth— a direct suit by the stockholder
against the offenders 140 provided the stockholder has first made a
demand on the corporation that it bring suit.141 The action is founded
on the theory that the cause of action which the stockholder exer
cises is exclusively that of the corporation. Such a suit is called
“ derivative” , since the plaintiff’s only justification for coming into
court is on the right derived from the corporation.142 That the
corporation is an indispensable party; 143 that any recovery goes to
the corporation; 144 that the corporation pays the plaintiff’s expenses
only if he is successful;145 and that the defendant cannot assert a
counter-claim running against the plaintiff personally,146 furnish
abundant evidence that the theory that the cause o f action is solely
the corporation’s is practically applied by the courts.
The whole relationship has been summed up in an opinion of the
New York Appellate Division which presents the picture clearly de
spite its confusing use of “ representative” . The question was:
“ . . . . whether stockholders of a holding company may maintain
a representative action for the benefit and in the behalf of the sub
sidiary company, the directors of both companies having refused,
after due request, to institute an action in the name o f either com
pany............ Representative actions by stockholders are unique in
that they are not prosecuted by the stockholder plaintiff for his own
direct benefit, or in his own direct right, or because any right of his has
been directly violated or because he is entitled, individually to the relief
139 Holmes v. Camp, 180 App. Div. 409, 412, 167 N. Y . Supp. 840 (1st Dep’t
1917).
i« Z in n v. Baxter, 65 Ohio St. 341, 62 N. E. 327 (1 9 0 1 ); Davenport v. Dows,
18 Wall. 626 (U . S. 18 7 3 ); Corey v. Independent Ice Co., 226 Mass. 391, 115
N. E. 488 (1 9 1 7 ); Kelly v. Thomas, 234 Pa. 419, 83 Atl. 307 (1912).
141 Bartlett v. New York, N. H. & H. R. R., 221 Mass 530, 109 N. E. 452 (1915).
I f the corporation is in receivership, the demand is to be made on the receiver.
Kelly v. Dolan, 233 Fed. 635 (C. C. A. 3d 1 916); cf. note 138 supra.
142 Alexander v. Donohue, 143 N. Y . 203, 38 N. E. 263 (1 8 9 4 ); Hayden v.
Perfection Cooler Co., 227 Mass. 589, 116 N. E. 871 (1917).
143 Davenport v. Dows, 18 W all. 626 (U . S. 1873). For an interesting recent
decision as to the nature of the service upon the corporation, required in a
derivative action, see Goldberg v. Emanuel, N. Y . L. J., January 24, 1938 page
377 col. 7 (N . Y . Sup. Ct. Sp. Term ).
144 Hayden v. Perfection Cooler Co., 227 Mass. 589, 116 N. E. 871 (1917).
145 Decatur Mineral & Land Co. v. Palm, 113 Ala. 531, 21 So. 315 (1 8 9 6 );
Greenough v. Coeur D ’Alenes Lead Co., 52 Idaho 599, 18 P. (2d) 288 (1 9 3 3 );
Forrester v. Boston & Maine Consolidated Copper and Silver Mining Co., 29
Mont. 397, 74 Pac. 1088 (1 9 0 4 ); Fitzgerald v. Bass, 122 Okla. 140, 252 Pac. 54
(1927).
146 O’Brien v. King, N. Y . L. J. Oct. 29, 1936, page 1427 col. 3 (Sup. Ct. Sp.
Term 1936).
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sought. Such actions are, as they are commonly designated, purely
representative, the plaintiff being permitted to maintain the action,
notwithstanding his lack of direct interest, solely to set the machinery
of justice in motion, and to prevent what would otherwise be a com
plete failure of justice............ This form of action is an invention of
equity, and stockholders are allowed to resort to it, notwithstanding a
lack of direct interest in the relief sought because, as it has been said,
‘the claims of justice would be found superior to any difficulties arising
out of technical rules respecting the mode in which corporations are
required to sue.’ ” 147
What, exactly, is the nature o f the relation which the derivative
stockholder plaintiff bears to the corporation and to his fellow stock
holders? He has been called the agent of the corporation,148 the insti
gator of the action,149 a fictional trustee,150 but most commonly a
“ representative” .151
Representative of whom— of the other stockholders, or of the cor
poration? The strongest argument that he represents the other
stockholders is that many courts say so.152 They even insist, as a
jurisdictional requirement, upon an allegation that the plaintiff is
suing on behalf of himself and all other stockholders similarly
situated.153
But these judicial pronouncements are mere dogma. What rights
of the other stockholders does he represent? Is it the potential
right to litigate the corporate cause of action or to intervene in
the pending suit? Or, as has been suggested, is the suit double
headed and based not only on the corporate right, but also on a legal
wrong inflicted personally on the stockholder by the corporation due
to its failure, through its officers to assert a right against the
delinquents 154— that is, in part a class suit against the corporation?
Obviously the plaintiff cannot represent the other stockholders
147 Holmes v. Camp, 180 App. Div. 409, 411, 167 N. Y . Supp. 840, 842 (1st
Dep’t 1917).
748 Gerith v. Normandie Securities Corp., 154 Misc. 615, 276 N. Y . Supp. 655
(Sup. Ct. 1933), aff’d, 241 App. Div. 717, 269, N. Y . Supp. 1007 (1st Dep’t 1934),
aff’d, 266 N. Y . 525, 199 N. E. 518 (1935).
748 Plolmes v. Camp, 180 App. Div. 409, 167 N. Y . Supp. 840 (1st Dep’t 1917),
cited supra note 147; Potter v. Walker, 252 App. Div. 244, 245 (1st Dep’t 1937),
aff’d, 276 N. Y . 15 (1937).
iso Holmes v. Camp, 180 App. Div. 409, 167 N. Y . Supp. 840 (1st Dep’t 1917),
cited supra note 147.
787 Ibid. Grant v. Greene Cons. Copper Co., 169 App. Div. 206, 154 N. Y . Supp.
596 (1st Dep’t 1915), aff’d, 223 N. Y . 655, 119 N. E. 1046 (1918).
i52 See cases cited supra, notes 148, 149, 150, and 151.
788 Zinn v. Baxter, 65 Ohio St. 341, 62 N. E. 327 (1 9 0 1 ); also cases cited 14
C. J. 940 n. 6.
784 Cantor v. Sachs, 18 Del. Ch. 359, 365, 162 Atl. 73, 76 (1 9 3 2 ); B allantine ,
Manual of Corporation L aw & P ractice (1930) § 186.
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unless they have some right capable of representation. Just what is
the position of each stockholder?
Equity, to serve the ends of justice which require that action be
started on the corporate right of action, gives the power to each
stockholder to set in motion the machinery.165 Any of them may
serve as the instrument. It is as though a machine has a dozen levers
any of which, when pulled, will start the wheels whirring. Each
lever has potential power to release the moving force until one is used
to do so, when instantly the others become mere useless appendages
with neither actual nor potential power. Thus it cannot be the right
of other stockholders to instigate the action which the plaintiff repre
sents, for that right terminates the instant he files his suit.
What of the right to intervene? It is said that any stockholder has
an absolute right to intervene in the derivative suit at any time before
judgment and gain an equal voice in the suit.1
156 Is it not a reductio
5
ad absurdum to say that in bringing an action a plaintiff represents
the rights of others to intervene in that same action as co-plaintiffs?
Some writers by an exercise in mental gymnastics seek to press the
derivative suit into more familiar molds and create nunc pro tunc a
logical reason for its birth: they assert that the theory behind this
type of action is, despite overwhelming judicial opinion to the con
trary,157 that the stockholder has a personal grievance against the
corporation because of its failure to sue the offenders. But is it not
a significant and complete answer that the plaintiff in a derivative
suit never asks damages for himself but always for the corporation,
and for it alon e!158 Indeed it is misjoinder for the plaintiff to couple
a personal claim with that of the corporation.159 This suggestion is
apparently born of the familiar impulse of theorists to legitimize an
equitable device created not out of logic, but of mercy.
The answer as to whether the plaintiff represents the stockholders
is really very simple. Since the invention of this type of suit, its
equitable creators have insisted that there is only one cause of action—
the corporation’s— and that no stockholder or any group of them have
155 Holmes v. Camp, 180 App. Div. 409, 167 N. Y . Supp. 840 (1st Dep’t 1917),
cited supra note 147.
150 McAlpin v. Universal Tobacco Co., 57 Atl. 418 (N . J. Eq. 19 0 4 ); Goodbody
v. Delaney, 80 N. J. Eq. 417, 420, 83 Atl. 988, 989 (1 9 1 2 ); Grant v. Greene Con
solidated Copper Co., 169 App. Div. 206, 212, 154 N. Y . Supp. 596, 601 (1st
Dep’t 1915), aff’d, 223 N. Y . 655, 119 N. E. 1046 (1 9 1 8 ); Gerith v. Normandie
National Securities Corp., 154 Misc. 615, 276 N. Y . Supp. 655 (Sup. Ct. 1933),
aff’d, 241 App. Div. 717, 269 N. Y . Supp. 1007 (1st Dep’t 1934), aff’d, 266 N. Y.
525, 199 N. E. 518 (1935) ; cf. Southern Pacific R. R. v. Bogert, 250 U. S. 483, 490
(1919).
157 See note 137, supra.
158 See note 144, supra.
iso Brock v. Poor, 216 N. Y. 387, 111 N. E. 229 (1915).
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any rights of their own. Since equity invented the suit, it can lay
down the rules. If there is only one suit, does it take any involved
reasoning to show that there is nothing to represent? Is it not as
simple as saying that if we have only one bun, and eat it, we have
none left to eat? In the class suits, it was because each class member
had a cause of action that the court permitted the action to lie. Here
there is a class but they have no rights to enforce. How can they be
represented? The conclusion is inescapable that the plaintiff cannot
possibly represent the other stockholders.
Furthermore, the existence of a class is not essential to a stock
holder’s derivative suit. Equity will not deafen its ears to the cries
for relief of a stockholder who owns all the stock of a corporation
which is abused by those whom he has put in power.160 It is merely
a coincidence that there usually exists in such cases a group of
stockholders. Unlike the class suits which have been considered,
no necessity exists here for joining the other stockholders or for
having them represented as “ quasi parties” that they may be bound
by the judgment, for they have no legal interest in it to be affected.
The judgment in a derivative suit is binding on all stockholders for
the simple reason that the only cause of action possible is before
the court.161
Does the plaintiff represent the corporation? In support of this
view, there is at least a valid argument, provided one is willing to
accept the definition of representative as “ acting as a substitute for,
or in the place of another” , for this is exactly what the plaintiff does.
If, however, we adhere to the delegation meaning clearly the plaintiff
is not an agent and is much more accurately described as an
instigator.162
True, in the “ substitution” cases which we have considered, the
one “ represented” has been at least passive and not antagonistic to
his protector, while in the derivative cases the action is predicated
upon the unwillingness of the so-called principal to do the very thing
which the self-appointed representative plans to do on its behalf. Far
fetched as the application of representative to such a situation may
seem, the shock has been somewhat softened by its use in connection
160 The corporation in which the cause of action is vested could not be deprived
of the right of action simply because the plaintiff was the sole stockholder. See
Randall v. Dudley, 111 Mich. 437, 69 N. W . 729 (1 8 9 7 ); Button v. Hoffman, 61
Wis. 20, 20 N. W . 667 (1 8 8 4 ); Van Cleane v. Demorest, 174 App. Div. 928, 160
N. Y . Supp. 923 (2d Dep’t 1916). See also 14 C. J. 925.
161 Dana v. Morgan, 232 Fed. 85 (C. C. A. 2d, 1 916); Alexander v. Donohue,
143 N. Y . 203, 38 N. E. 263 (1 8 9 4 ); Hochman v. Mortgage Finance Corp., 289 Pa.
260, 137 Atl. 252 (1 9 2 7 ); Fahrenwald v. Spokane Savings Bank, 179 Wash. 61,
35 P. (2d) 1117 (1 9 3 4 ); R ohrlich , op. cit. supra note 134.
162 See note 149, supra.
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with a receiver 163 whose “ representation” is apt to be most ungra
ciously received.
Also, despite judicial insistence on the class form of pleading, the
courts are thinking more and more in terms of representation of
the corporation, not the class.164* For instance, a New York case
referred to the plaintiff as a sort of fictional trustee for the corpora
tion.166 The result of that action put teeth in the plaintiff’s authority
to act for the corporation by permitting him to levy execution on its
behalf after obtaining a judgment in a derivative suit.
Another very recent decision quotes with approval: 166
“ This kind of suit is, at last, but the suit of the corporation, for
its benefit and upon its right of action. If for any reason the cor
poration is estopped from suing or its action is barred, the suit by
the stockholder or creditor is likewise affected.”
If a class member had any right apart from that o f the corporation,
an estoppel against it would not bar his personal claim.
We then arrive at this hopelessly muddled conclusion: When the
courts describe the stockholder’s derivative suit as representative,
they purport to mean that he represents the class, not the corpora
tion— his actual “ principal” , and source of his derived power. A
derivative suit in which there is no class involved, they still call repre
sentative but this time refer to a representation of the “ principal” .167
The dangers lurking in the use of this hydra-headed word are well
demonstrated by this confusion within the limits of the derivative
suit. Perhaps it is repetitious to warn against extending the use of
representative beyond the sense of delegation. There is no agency
here— the court recognizes that the “ trustee’ relationship is fictional.168
To extend the application to a situation where the “ represented” one
is not merely passive, but affirmatively objects to being represented,
can only serve to muddy still further the complicated situation.
VI.
Suits in which the plaintiff has no individual cause of
action but rests wholly on that of another, benefiting, how
ever, from the recovery.169
Class VI is exactly like V except that the benefit of the suit is reaped
by the plaintiff. It arises in connection with the failure of a fiduciary
163 P omeroy, Code R emedies (5th ed. 1929) § 396, 601.
164 Earl v. Brewer, 248 App. Div. 314, 289 N. Y . Supp. 150 (4th Dep’t 1936).
See 13 F letcher , E ncyclopedia of Corporations, § 5908.
i«6 See Earl v. Brewer, 248 App. Div. 314, 289 N. Y . Supp. 150 (4th Dep’t
1936), cited supra note 164.
i66 Potter v. Walker, 276 N. Y . 15, 27, 11 N. E. (2d) 335 (1937).
is? See note 170, infra.
168 See note 164, supra.
169 See proposed Rule 23 A. (1) of the “ Rules of Civil Procedure for the District
Courts of the United States.”

1938]

T

h e

M

y s t e r y

of

t h e

R

e p r e s e n t a t iv e

S

u it

901

to prosecute claims against others on behalf of his trust and bene
ficiary or creditor. For example, an executor exchanged a farm for
a city apartment house. The sole residuary legatee brought an action
on behalf o f the estate to set aside the transfer and recover the
money paid. The court refers to “ this representative action” .170
Creditors, also, may sue on the executor’s or administrator’s right
when he declines to act.171
Such a suit may be called derivative (for it is based on a right
derived from another), and class as well, if the plaintiff sues on
behalf of all creditors who have claims against the estate.
Classes V and VI bear a certain resemblance to Class II. In the
former, there is but one cause of action which one or any member of
a group may set in m otion; in the latter, there is one res against
which one or any number may proceed, but which is disposed of in
a single suit. In neither is a class suit essential to bind others who
are not parties for they are bound on principles unrelated to the class
suit: In one case because there is only one cause of action, and in the
other only one res.
We can now summarize the fundamental differences between groups
III and IV, or class suits, and V and VI, or derivative suits.
1. A derivative suit is a distinct, independent type of action. The
class suit is a procedural grouping of ordinary suits or projected
suits for the convenience of courts and litigants.
2. A derivative suit is purely equitable.172 A class suit may be
either at law or in equity.173
3. The very essence of a derivative suit is that the plaintiff has
no cause of action of his own. The essence of a class suit is that the
plaintiff must have an individual cause of action.
4. A derivative suit is in no way dependent upon the existence of
a class. The very description of the class suit, however, indicates
that it draws its existence from the presence of a group.
5. In the derivative suit described as Type IV, a plaintiff has no
hope of direct, personal gain from the suit. In all the other types
he has.
In view of these distinctions, it is an interesting anomaly that in
a class suit where the existence of the class is essential, it is not
170
Bonham v. Coe, 249 App. Div. 428, 431, 292 N. Y . Supp. 423 (4th Dep’t
1937). See also Bennett v. Bennett’s Adm., 134 Ky. 444, 120 S. W . 372 (1 9 0 9 );
Bern v. Shoemaker, 10 S. D. 453, 74 N. W . 239 (1898).
in Campbell v. Heiland, 55 App. Div. 95, 96, 66 N. Y . Supp. 1116, 1117 (2d
Dep’t 1900).
172 Bookbinder v. Chase National Bank, 244 App. Div. 650, 652; 280 N. Y .
Supp. 393 (1st Dep’t 1935).
173 See note 131, supra.
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necessary to allege that one is suing for the class.174 In a derivative
suit, where the existence of the class is of no moment, an allegation
that the plaintiff is suing on behalf of the class is jurisdictional.175
How can we reconcile a description of two such unrelated groups
of actions by the same generic word? Is not the explanation that,
despite much language to the contrary, in a class suit representative
is used to mean “ typical” , while in a derivative suit it is used to ir>ean
“ in the place of another” ?
We should not be troubled by this multiple use of representative
if the courts laid down and preserved lines of demarcation of meaning.
Quite definitely, however, they do not. Judicial remarks as to the
powers of a plaintiff in a class suit are commonly cited as authority in
a derivative action.176 Consider the law on the question of settlement
of class and of derivative suits in New York: In an early class su it177
it was said that the plaintiff had the right to discontinue or compro
mise his suit at pleasure. The problems of settlement in class suits and
in derivative suits are quite different. In a class suit, the plaintiff is
primarily settling his own cause of action and the only question is
as to how much his inherent right to do so may be limited by the
possibility that the compromise may prejudice the rights of the other
class members. In a derivative suit, the question is whether the
plaintiff is endowed by the court with powers sufficiently broad to
permit him to settle on behalf of the corporation, and if so, on
what terms.
Despite the fact that these two problems are fundamentally differ
ent, this rule which quite apparently was intended to relate only to
a creditor’s or similar class suit (it refers to the plaintiff’s “ individual
grievance” , and the derivative stockholder has none), has been applied
to derivative suits.178 Power has even been granted to a derivative
174 Palmarito De Cauto Sugar Co. v. Warner, 225 App. Div. 261, 232 N. Y .
Supp. 569 (1st Dep’t 1929).
176 See note 153, supra.
176 Thus statements contained in Innes v. Lansing, 7 Paige 583, 585 (N . Y . Ch.
1839), which was a class action, were applied in Brinckerhoff v. Bostwick, 99
N. Y . 185, 194, 1 N. E. 663 (1885), which involved both a class action and a
derivative action. Brinckerhoff v. Bostwich was followed in Hirshfeld v. Fitz
gerald, 157 N. Y . 166, 51 N. E. 997 (1898), which was solely a class suit. Subse
quent authorities have cited Hirshfeld v. Fitzgerald without any consideration
of the distinction between the class action and the derivative action. See for
example, Johnson v. King, Richardson Co., 36 F. (2d) 675 (C. C. A. 1st, 1 930);
Bernheim v. Wallace, 186 Ky. 459, 217 S. W . 916 (1 9 2 0 ); Goodbody v. Delaney,
80 N. J. Eq. 417, 83 Atl. 988 (1912). Similarly in textbooks, see 4 Cook, Corpora
tions (8th ed. 1923) 3286.
177 Innes v. Lansing, 7 Paige 583 (N . Y . Ch. 1839).
its Dresdner v. Goldman Sachs Trading Corp., 240 App. Div. 242, 269 N. Y .
Supp. 360 (2d Dep’t 1934), leave to appeal denied, 241 App. Div. 745, 270 N. Y.
Supp. 1007 (2d Dep’t 1934).
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stockholder plaintiff to settle his “ individual grievance” over the
protests of the receiver of the corporation against a termination of
the action.179
Other situations where a rule laid down for “ representative” class
suits may be entirely inapplicable and unjust when applied to deriva
tive actions and vice versa are these:
Judgments. In derivative suits the judgment is clearly binding on
others similarly situated. But can we say broadly that a judgment
in a representative suit is binding on all having similar interests?
There is wide disagreement as to whether a judgment obtained in a
representative class suit binds members of the class who are not
parties.180
In those jurisdictions which require, in a representative suit, that
the others represented must come in, before they can benefit or be
bound by the judgment, should not, logically, the same requirement be
made of stockholders if their suit is also deemed to be representative?
Effect of Starting One Suit on Subsequent Suits. In derivative
suits the commencement of the first suit sets the machinery in motion.
Institution of subsequent actions can add nothing and should be
barred.181 In a class suit there is a grave question as to whether insti
tution of suit by one on his own cause of action should shut off an
equally strong personal right of another simply because the first
plaintiff chooses to allege that the suit is brought on behalf of the class.
Discontinuance. As in the case of settlement, the question of
whether a plaintiff can discontinue his own action in a class suit is
quite apart from that o f whether he can discontinue that of another
which he has assumed to undertake and steer.
Statute of Limitations. The effect of the statute may be different
in the two types, due to the fact that one involves a single cause of
action and the other many, which may have accrued at different
times.182
Degree of Control. When a stockholder is permitted to intervene
in a derivative suit, he is given the same degree of control as the first
plaintiff because their interest in the same cause of action is identical.183
179 Beadleston v. Alley, 55 Hun. 606, 7 N. Y . Supp. 747 (App. Div. 2d Dep’t
1889), appeal dismissed, 119 N. Y . 659, 23 N. E. 1150 (1890).
180 See notes 114, 123 and 125, supra.
181 Bernheim v. Wallace, 186 Ky. 459, 217 S. W . 916 (1 9 2 0 ); Goodbody v.
Delaney, 80 N. J. Eq. 417, 83 Atl. 988 (1912). Contra: Dresdner v. Goldman,
Sachs Trading Corp., 240 App. Div. 242, 269 N. Y . Supp. 360 (2d Dep’t 1934),
cited supra note 178.
I " See Ex rel. Lewis v. Clark Co., 90 Mont. 213, 300 Pac. 544 (1931). Cf.
Dresdner v. Goldman Sachs Trading Corp., 240 App. Div. 242, 269 N. Y . Supp.
360 (2d Dep’t 1934), cited supra note 178.
is8 Gerith v. Normandie National Securities Corp.; 266 N. Y . 525, 199 N. E.
518 (1935), cited supra note 156; McAlpin v. Universal Tobacco Co., 57 Atl. 418
(N . J. Eq. 1904).
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But a class member has no control over the first plaintiff’s personal
litigation.184 While some courts say that the class words used in the
complaint are “ an invitation” to the other class members to come
in,185 it has also been said that they are not wanted to encumber the
proceedings.186
The sole common element to be found in class and derivative suits
is that in each the right of another or others is affected by the judg
ment. Surely, if this is all that “ representative” means, its constant
use over such far-flung fields breeds confusion, unsound rules of law
and miscarriages of justice.
And the alternative? Is it not much simpler and more accurately
informative to describe the suits on behalf of the plaintiff and others
similarly situated simply as “ class actions” ; those based solely on the
rights of another as “ derivative actions” ; and to confine the descrip
tion “ representative” to actions instituted by a fiduciary. Let us have
done with the indiscriminate use of “ representative” , so that hence
forth when we seek to describe these actions we and all the world
may know whereof we speak.
i84 Belmont v. Erie R. R., 52 Barb. 637 (N . Y. 1869).
iss See note 129, supra.
i8s Ex rel. Lewis v. Clark Co., 90 Mont. 213, 300 Pac. 544 (1931), cited supra
note 182; cf. Belmont v. Erie R. R., 52 Barb. 637 (N . Y . 1869), cited supra note
184.

THE PURPOSES AND SCOPE OF INVESTIGATIONS
UNDER LEGISLATIVE AUTHORITY
T heodore W. C ousens *

HE RECENT CASE of Hearst v. Black *1 has aroused considerable
interest in the subject of investigation under legislative authority.
This, not because of the actual holding in the case (which is simply
that a court of equity cannot enjoin the use of information already
in the hands of a legislative body) ,2 but because of the problems
suggested by the facts or touched upon in the court’s dicta. Here we
have an attempt by a Senate committee investigating lobbying to
subpoena copies of all the telegrams transmitted to and from Wash
ington, D. C., during a period of eight months. Upon opposition
intimated the committee had recourse to the Federal Communications
Commission by whose authority the committee was enabled to examine
the telegrams and take copies of such as it desired. This raises an
inquiry as to the purposes for which a legislative investigation may be
conducted and the scope which it may undertake to cover in collecting
its evidentiary material. It is the object of this paper to discuss each
of these questions successively.

T

PURPOSES

The whole law concerning legislative investigations 3 is of com
paratively modern growth. In England the development of any
* A. B., Bowdoin College; LL. B., LL. M., Harvard University; Associate Pro
fessor of Government and Law, Lafayette College. Author: Legal Doubt or
Determination as a Ground for Refusing Mandamus (1936) 24 G eorgetown L aw
J ournal 269; The Law of Damages as Applied to Breach of Promise of Marriage
(1932) 17 Corn . L. Q. 367; Use of the Federal Interstate Commerce Power to
Regulate Matters within the States (1934) 21 V a . L. R ev. 51; Constitutional
Background of Unemployment Insurance (1934) 21 V a . L. R ev. 497; Delegation
of Federal Legislative Power to Executive Officials (1935) 33 M ic h . L. R ev. 512.
i 87 F. (2d) 68 (App. D. C. 1936).
2 Id. at 71-2.
3 Except where otherwise indicated this term should be understood to include
interrogations at the bar of either House, inquiries by legislative committees,
and investigations by commissions under authority of legislation. In general
no difference of legal principle is found among these three situations, a resolu
tion of either House being held as good as statute where the legislature is in
session and either House itself or by its committee is engaged in investigating.
Howard v. Gosset, 10 Q. B. 359 (1845) (interrogation at the bar of the House of
Commons); Ex parte Nugent, 18 Fed. Cas. No. 10,375 (C. C. D. C. 1848)
(interrogation at the bar of the United States Senate); Burnham v. Morrissey,
14 Gray 226 (Mass. 1859) (inquiry by a committee of the Massachusetts House
905
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judicial doctrine on the subject was prevented by the concept of each
House of Parliament as a cou rt4 and of the House of Commons as
the “ Grand Inquest of the Nation” 5 possessed of all the contempt
powers of superior courts 6 and of an equal, if not superior 7 judicial
authority. This was assisted by the argument that the law of Parlia
ment is known to it alone 8 and by the practice of both Houses of
refusing to assign the nature of the contempt on returns to the writ
o f habeas corpus.9 In such cases it was the practice of the issuing
court to decline further investigation 10 though opinions of eminent
judges claimed that if the nature of the contempt was stated there
was either an authority to pass upon its validity either generally or
where the ground stated was “ palpably and evidently unjust.” 11 The
nature of the contempt was nevertheless occasionally alleged 12* and
it is to one of these departures from the usual practice that we owe
of Representatives). Where investigation by commission is the method the reso
lution of one, United States v. Louisville & Nashville R. R., 236 U. S. 318, 329
(1915), Federal Trade Commission v. American Tobacco Co., 264 U. S. 298
(1924) or, semble, of both, Gilbreath v. Willett, 148 Tenn. 92, 251 S. W . 910
(1923), houses of the legislature it carries no authority. And in some American
states legislation is also necessary to authorize investigations by committee
when the legislature is not in session, Ex parte Caldwell, 61 W . Va. 49, 55 S. E.
910 (1 9 0 6 ); Dickinson v. Johnson, 117 Ark. 582, 176 S. W . 116 (1 9 1 5 ); Gilbreath
v. Willett, supra. In others concurrent resolution is a constitutional method,
People ex rel. Hastings v. Hofstadter, 258 N. Y . 425, 180 N. E. 106 (1932)
(Opinion by Cardozo, C. J . ) ; In re Davis, 58 Kan. 368, 49 Pac. 160 (1897), where
the legal term of the legislative body has not expired but even there the right
to extend powers beyond such term by mere resolution is at least doubtful. See
People ex rel. Hastings v. Hofstadter, supra. The practise of both the English
House of Commons and of the United States House of Representatives proceeds
on the view that this is not permissible. J efferson , Manual (1865) § 51;
H inds , P recedents (1907) § 4545; and see M a y , P arliamentary P ractice (13th
ed. 1924) 56. The Senate, being a continuing body, is not bound by this rule,
H inds , op cit. supra, § 4544, although the wisdom of its practise to the contrary,
was violently attacked by one of its early leaders. 2 B enton , T hirty Y ears’
V iew (1854) 305.
4 See M c I lw ain e , H igh Court of P arliament (1910) passim, especially
Chapter III.
5 Ibid, at 187 et seq. and authorities cited.
e Burdett v. Abbot, 14 E. 1, 150 (K . B. 1811).
7 Howard v. Gosset, 10 Q. B. 359 (1845).
8 Brass Crosby’s Case, 3 Wils. 188 (K. B. 1771).
9 See the Earl of Shaftesbury’s Case, 1 Mod. 144 (K. B. 1677) (House of
L ord s); Sheriff of Middlesex’s Case, 11 Ad. & E. 273 (K . B. 1840) (House of
Commons).
10 Holt, C. J., dissenting in Regina v. Paty, 2 Ld. Raym. 1105 (K. B. 1704).
The decision in the case flatly negatives this view.
11 Dicta by Lord Ellenborough in Burdett v. Abbot, 14 E. 1, 150 (K . B. 1811).
12 See Brass Crosby’s Case, 3 Wils. 188; (K . B. 1 771); Burdett v. Abbot,
14 East 1 (K . B. 1 8 1 1 ); Rex v. Hobhouse, 2 Chitty 207 (Pr. C. K. B. 1820).
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the sole English decision on the power of the House of Commons to
conduct investigations.
Howard v. G osset13 was an action for false imprisonment against
the Sergeant at Arms of the House to which he presented a plea
stating that Parliament being in session “ certain matters and things
came on to be discussed and debated, and were under discussion and
debate . . . . concerning which it was considered” necessary that
the plaintiff “ should be questioned and examined at the bar of said
House” . It further averted that plaintiff though ordered to attend
refused so to do but concealed and absented himself to avoid obedience
whereupon the House ordered him brought before it and the Speaker
issued his warrant authorizing defendant to take plaintiff into custody.
The warrant when examined was found to specify no cause for
arrest and to contain no language authorizing defendant to bring
plaintiff before the House. The plaintiff had judgment in the Queen’s
Bench largely on these two deficiencies in the warrant but on appeal
this judgment was reversed unanimously. In delivering the decision
of the Exchequer Chamber, Baron Parke said,14 “ The House, which
forms the Great Inquest of the Nation . . . . , has a power to institute
inquiries and to order the attendance of witnesses, and, in case of
disobedience . . . . bring them in custody to the bar for the purpose
of examination.”
The early American decisions are likewise largely barren of in
formation on the subject and for similar reasons. When the Supreme
Court of the United States was first confronted with the question
of contempt of a house of Congress 151
6it accepted to the full the English
principle sustaining the imprisonment without inquiry. In fact it
does not appear from the case itself what the nature of the contempt
charged may have been.10 The Court held that “ the House of Repre
sentatives can take cognizance of contempts against themselves” 17
committed anywhere within the United States 18 “ on the principle
of self preservation” 19 and can punish them by imprisonment20 and
the evidence upon which the order of arrest for such contempt was
ordered need not appear. “ We are not to presume that the House of
Representatives would have issued it without duly establishing the
’ 3 10 Q. B. 359 (1845).
'*Id. at 450-451.
15 In Anderson v. Dunn, 6 Wheat. 204 (U . S. 1821) (Opinion by Johnson, J.).
16 From other sources it appears that Anderson was guilty of an attempt to
bribe the chairman of the claims committee of the House of Representatives.
In the principal case he was suing the Sergeant at Arms of the House for
arresting him and detaining him during his trial before that body.
11 Anderson v. Dunn, 6 Wheat. 204, 224-225 (U . S. 1821).
™Id. at 234.
is Id. at 230.
Id. at 231.
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fact charged on the individual.” 21 This decision was followed by the
Circuit Court of the District of Columbia in E x parte Nugent,22 a
case where the Senate had committed for contempt a reporter who
had refused to reveal the source of his information as to a treaty then
being considered in secret session. Chief Justice Cranch remarked
incidentally, however, that “ the Senate were . . . . engaged in a
matter within their jurisdiction, . . . . an inquiry whether any
person, and who, had violated the rule of the senate which requires
that all treaties laid before them should be kept in secret.” 23
The first American case to result in an outspoken determination of
the investigatory powers of a legislature is Burnham v. Morrissey.24
Here the Supreme Judicial Court of Massachusetts in an unusually
thorough-going opinion by Judge Hoar summarily disposed of a
habeas corpus proceeding brought by the State Liquor Agent to avoid
imprisonment for refusing to produce his official books before a
committee of the State House of Representatives. The Court said: 25
“ The House of Representatives has many duties to perform, which
necessarily require it to receive evidence, and examine witnesses. It
is the grand inquest for the Commonwealth,26 and as such has power
to enquire into the official conduct of all officers of the Common
wealth, in order to impeach. It may inquire into the doings of cor
porations, which are subject to the control of the legislature, with
a view to modify or repeal their charters. It is the judge of the
election and qualification of its members. It has power to decide upon
the expulsion of its members. It has often an occasion to acquire a
certain knowledge of facts, in order to the proper performance of
its legislative duties. We therefore think it is clear that it has the
constitutional right to take evidence, to summon witnesses, and to
compel them to attend and testify. This power to summon and
examine witnesses it may exercise by means of committees. If a
witness, duly notified or summoned . . . . to attend, . . . . refuses
. . . . , or, when present and required to testify............ refuses to
obey . . . . , it is a contempt of the authority of the house............
and he may be lawfully imprisoned.”
This determination follows upon a distinct repudiation of the
English concept of a contempt power beyond the purview of judicial
examination and on this point Burnham v. Morrissey may fairly be
said to have settled the American law. It was followed in the next
decision of the United States Supreme Court involving the issue, in
which Anderson v. Dunn was definitely overruled. Unfortunately the
Id. at 234.
2218 Fed. Cas. No. 10,375 (C. C. D. C. 1848).
23 Id. at 481.
24 14 Gray 226 (Mass. 1859).
26 Id. at 239-240.
26 W riter’s note: So declared by Massachusetts Constitution, Part II, Chap
ter I, Section III, Article VI.
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remainder of the reasoning in Kilbourn v. Thompson 27 is widely at
variance with Burnham v. Morrissey.
The case was trespass for a false imprisonment against the Sergeant
at Arms of the United States House of Representatives arising out
of his arrest of the plaintiff for contempt in refusing to testify before
a House committee in an investigation of a type peculiarly calculated
to evoke judicial ire. Jay Cooke & Co. had failed, holding large
government deposits. These the House resolution creating the investi
gating committee declared the Secretary of the Navy to have improvidently made. An important asset of the bankrupt firm was an
interest in a “ real estate pool” (so-called by the resolution) in the
District of Columbia. The House authorized an investigation of this
“ pool” on the grounds that the bankrupt’s interest therein had been
settled disadvantageously by its trustee in bankruptcy and that “ the
courts are now powerless, by reason of said settlement, to afford
adequate redress” to the creditors. At such presumption the Court
at once took fire.
“ The House of Representatives not only exceeded the limit of its
own authority, but assumed a power which could only be properly
exercised by another branch of the government............ The investi
gation . . . . related to a matter in which relief or redress could be
had only by a judicial proceeding.............If the United States is a
creditor of any citizen . . . . the only legal mode of enforcing pay
ment . . . . is by resort to a court of justice............ Upon the alle
gation that the United States is a creditor of a man who has an
interest in some other man’s business, the affairs of the latter [cannot]
be subjected to the unlimited scrutiny or investigation of a congres
sional committee.”
This would seem to dispose of the case but the C ourt28 went much
farther. Dealing with the suggestion of “ improvident deposits” by
the Secretary of the Navy (which might well have been disposed of
with the obvious remark that investigation of the “ pool” could hardly
have been germane to that question) the Court proceeded to rule
that in “ the absence of any words implying suspicion of criminality”
in the authorizing resolution an investigation could not be based on
the power of the House to impeach. Further where a matter is
“ pending in a court” neither House of Congress has power to inter
fere with it by means of investigation and neither the determination
of the civil rights of individuals nor their criminal punishment is a
proper object of the investigatory power of Congress. “ The House
of Representatives has no power or authority in the matter” of “ a
fruitless investigation into the personal affairs of individuals” “ that
could result in no valid legislation on the subject to which the inquiry
22 103 U. S. 168 (1881).
28 Speaking through Mr. Justice Miller.
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referred.” Above all a doubt was suggested whether Congress pos
sessed power to compel testimony except for the purposes of impeach
ment proceedings and of judging the elections and qualifications of
its own members.
This doubt received no countenance from State decisions. In People
ex rel. McDonald v. Keeler 29 the Court of Appeals of New York up
held the investigatory power for legislative purposes in significant
language.30 The Court of Appeals was also much more favorable to
investigations o f official conduct than had been the Supreme Court
of the United States. The latter had practically placed the presump
tion against the validity of such an investigation. The Court o f Ap
peals takes the opposite view. “ Where public institutions under the
control of the State are ordered to be investigated, it is generally with
the view of some legislative action . . . . and the same may be said
in respect to public officers............ If the resolution has shown upon
its face that the only purpose of the investigation was to satisfy the
taxpayers . . . . as to the truth of the charges 31 or to relieve the
department of public works from reproach,32 and no further action
was contemplated or could be had . . . . the case would fall within
. . . . Kilboum v. Thompson. But such was not the case. The depart
ment was created by statute and if frauds or irregularities could be
guarded against by regulation it was in the power of the legislature
to enact them. That some action of this nature was in contemplation
is indicated by . . . . requiring the committee to report the result
o f its investigations and its recommendations............ We are bound
to presume that the action of the legislative body was with a legiti
mate object, if it is capable of being so construed, and we have no
right to assume that the contrary was intended.” 33
2® 99 N. Y . 463, 2 N. E. 615 (1885).
30 Id. at 481-3, 2 N. E. at 624. “ The power of obtaining information for the
purpose of framing laws . . . . is one which has from time immemorial been
deemed necessary and has been exercised by legislative bodies..............It is diffi
cult to conceive any constitutional objection which can be raised to . . . . author
izing legislative committees to take testimony and summon witnesses. In many
cases it may be indispensable to intelligent and effectual legislation............. ‘The
power is rather judicial in its nature; but in a legislative body it exists as an
auxiliary to the legislative power’.” Quoting Wilckens v. Willet, 1 Keyes 521,
525 (N . Y . 1864).
31 In this the Court of Appeals was in accord with the views expressed in
Kilbourn v. Thompson. But in raising a presumption that investigations are for
a legislative purpose it may fairly be said to be acting on a basis the precise
opposite of that of the United States Supreme Court as therein stated.
32 Cf. In re Chapman, 166 U. S. 661 (1897) discussed infra.
33 It may seem fantastic but one is inclined to suggest that the difference in
attitude manifested by Kilbourn v. Thompson when contrasted with Anderson v.
Dunn is almost the direct result of the degeneration which in the intervening
period of time had taken place in American legislative bodies. This degeneration
was certainly influential in producing the reaction of alarm to People ex rel.
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Numerous determinations of the propriety of the use of the investi
gatory powers by legislative bodies in particular situations followed.
In Re Gunn 34 the Supreme Court of Kansas upheld its use in contests
over legislative seats. The United States Supreme Court declared
both the right of Congress to investigate interstate commerce by
means of a commission 3
453
7and the right of the Senate, acting by com
6
mittee, to investigate the conduct of its members.88
It also departed from the requirement of Kilbourn v. Thompson
relative to declared purpose when an official’s conduct is in question 87
McDonald v. Keeler evident in a contemporary article entitled Legislative Inquests
(1888) 1 Pol. Sci. Rev. 84. In this Mr. Frederick W . Whittidge is particularly
concerned with the subsidiary determination of the Court that a witness before
a legislative committee is not entitled to counsel but he expresses general alarm
at the unlimited scope taken by certain legislative investigations. His proposed
remedies were, in his own words, at 102:
“ (1) That neither house of the legislature shall investigate the administra
tive conduct of an office, the head of which it has no power to remove; (2)
That there shall be no punishment for contempt except in case of refusal
to be examined, or to answer a question which might have been asked in a
court of law.”
34 50 Kan. 155, 32 Pac. 470 (1893).
35 It “ is a proper regulation of interstate commerce” for Congress to empower
“ the Commission . . . . to investigate the whole subject of interstate commerce
. . . . and............. to that end, . . . . to require the attendance and testimony
of witnesses. An adjudication that Congress could not establish an administrative
body . . . . with power . . . . to require the production of books, documents, and
papers would go far toward defeating the object for which the people of the
United States placed commerce under national control. All must recognize . . . .
that the full information necessary . . . . cannot be obtained . . . . otherwise
than through . . . . an administrative body.” Interstate Commerce Commission
v. Brimson, 154 U. S. 447, 472 (1894). Per Harlan, J. Fuller, C. J., and Brewer
and Jackson, JJ., dissenting.
36 “ The Senate of the United States has the power to . . . . expel a member.
The Senate............. signifying its judgment that it was called upon to vindicate
itself from aspersions . . . . obviously had jurisdiction............. Specific charges
publicly made against senators had been called to the attention of the Senate.............
The questions were not intrusions into the affairs of the citizen; they did not
seek to ascertain any facts as to the conduct, methods, extent of the business
. . . . in question, but only whether that firm . . . . was employed by any senator
to buy or sell for him any . . . . stock, whose market price might be affected
by the Senate’s action............. What the Senate might or might not do upon the
facts when ascertained, we cannot say, . . . . but it is plain that negative answers
would have cleared that body of . . . . offensive imputations, while affirmative
answers might have led to further action . . . . within its constitutional powers.”
In re Chapman, 166 U. S. 661, 668 (1897). Per Fuller, C. J. Compare this
language as to the right of the Senate to free itself from harmful imputations
with that in People ex rel. McDonald v. Keeler as to the impropriety of an
investigation merely “ to relieve the department of public works from reproach.”
37 “ Nor will it do to hold that the Senate had no jurisdiction . . . . because
the . . . . resolutions did not specify . . . . the purpose of censure or expul-
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and began to uphold strongly the use of investigation in the corporate
regulation field.38
sion..............The resolutions adequately indicated that the transactions referred
to were deemed . . . . deserving of condemnation and punishment............. We
cannot assume on this record that the action of the Senate was without a legiti
mate object............. It was certainly not necessary that the resolution should
declare in advance what the Senate meditated doing when the investigation was
concluded.” In re Chapman, 166 U. S. 661, 669-670 (1897). Per Fuller, C. J.
88 “ The corporation is a creature of the State. It is presumed to be incorporated
for the benefit of the public. It receives certain specific privileges and franchises,
and holds them subject to the law of the state and the limitations of its charter.
Its powers are limited by law............. Its rights . . . . are only preserved to it
so long as it obeys the laws of its creation. There is a reserved right in the
legislature to investigate its contracts and find out whether it has exceeded its
powers..............It is true that the corporation . . . . was chartered under the
laws of New Jersey, and . . . . receives its franchises from . . . . that state;
but . . . . the general government may also assert a sovereign authority to
ascertain whether such franchises have been exercised in a lawful manner, with
a due regard to its own laws............. The powers of the general government in
this particular . . . . are the same as if the corporation had been created by
. . . . Congress.” Hale v. Henkel, 201 U. S. 43, 74-75 (1906). Per Brown, J.;
Brewer, J., and Fuller, C. J., dissenting. The case was that of a corporate officer
refusing to produce documents before a federal grand jury engaged in investi
gating alleged violations of the anti-trust laws but because of the language quoted
above it has been cited as a prime authority in later cases involving legislative
investigation.
“ In view of the visitational power of the state over corporations doing business
within its borders, and the right of the state to know whether the business . . . .
was being carried on in a lawful manner, it was competent . . . . to compel the
production of the books and papers of the corporation "in an investigation to
ascertain whether the laws of the state had been complied with. [The fact that
the documents called for were outside the state makes no difference.] . . . . Nor
do we think there is merit in the contention that the order to produce was wanting
in due process because it was made in a pending suit and sought to elicit proof
not only as to the liability of the company, but also . . . . relevant to its defense
to the claim which the state asserted............. The power to compel production to
ascertain whether wrong had been done, in the nature of things, as the greater
includes the less, is decisive as to the right to exact the production for the purpose
of proof in a pending cause.” Hammond Packing Co. v. Arkansas, 212 U. S. 322,
348 (1909). Per White, J.
“ The corporate form of business activity, with its chartered privileges, raises
a distinction when the authority of government demands the examination of
books. That demand, expressed in lawful process, . . . . the corporation has no
privileges to refuse. It cannot resist production on the ground of self-incrimination. Although the object of the inquiry may be to detect the abuses it has
committed, to discover its violations of law, and inflict punishment by forfeiture
of franchises or otherwise, it must submit its . . . . papers to duly constituted
authority..............This is invoked . . . . in the authority of the national govern
ment when the corporate activities are in the domain subject to the powers of
Congress.” Wilson v. United States, 221 U. S. 361, 382 (1911). Per Hughes, J.
Again a grand jury investigation but the reasoning is pertinent here. McKenna,
J., dissented. Followed in Dreier v. United States, 221 U. S. 394 (1911) and in
Burnett v. State ex rel. West, 8 Okla. Crim. 639, 129 Pac. 1110 (1913).
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Several cases 39 involved the extensive use of the investigatory
power of Congress over State corporations in the interstate commerce
field, the Court going so far as to say that “ the powers of the general
government . . . . are the same as if the corporation had been
created by . . . . Congress.” 40 The latter now pushed its authority
to the point of requiring corporations wholly or partially 41 engaged
in interstate commerce to report to the Interstate Commerce Com
mission their complete business and financial conditions and to keep
their books according to a method prescribed by it. This requirement
was promptly upheld by the Supreme Court.42
The Federal control over corporations was next extended to include
access to books and papers of corporations charged with fraudulent
use of the mails even after such corporations had become defunct
and the documents sought had become the private property of their
officers 43 or principal stockholders.444
5 Further decisions upheld Con
gressional Committee investigation for impeachment purposes 46 and
the use of the powers of the Interstate Commerce Commission to
discover the use of the carriers’ funds for political purposes.46
Hale v. Henkel, 201 U. S. 43 (1 9 0 6 ); Wilson v. United States, 221 U. S. 361
(1 9 1 1 ) ; Dreier v. United States, 221 U. S. 394 (1 9 1 1 ); and Baltimore & Ohio
R. R. v. Interstate Commerce Commission, 221 U. S. 612 (1911). See language
quoted from these in the previous note.
40 Hale v. Henkel, 201 U. S. 43, 75 (1906). Per Brown, J.; Brewer, J., and
Fuller, C. J., dissenting.
41 In the principal case the plaintiff corporation was also engaged in operating
amusement parks.
42 In Interstate Commerce Commission v. Goodrich Transit Co., 224 U. S. 194
(1912) . Speaking through Day, J., at 211-215, the Court said:
“ It is true that the accounts required . . . . embrace business other than
. . . . interstate commerce............. but the Commission is ch arg ed ..............
with the general duty of making reports to Congress............. It must be
informed as to the business of the carriers by a system of accounting which
will not permit . . . . concealment of forbidden practises in accounts which
it is not permitted to see............. The requiring of information concerning
a business is not a regulation of that business............. As to interstate com
merce, the general government [has] in the vindication of its own laws, the
same power it would possess if the corporation had been created by . . . .
Congress.”
42 Wheeler v. United States, 226 U. S. 478 (1913).
44 Grant v. United States, 227 U. S. 74 (1913).
45 United States ex rel. Marshall v. Gordon, 235 Fed. 422 (D . C. S. D. N. Y.
1916). Per Learned Hand, D. J., reversed on another ground, 243 U. S. 521
(1917).
46 “ The investigating . . . . powers of the Commission extend to all the ac
tivities of the carriers, and to all sums expended by them which would affect in
any way their benefit or burden as agents of the public............. Appellant seems
to urge that, there must be put into words . . . . some definite charge of evil or
abuse, and put into expression some definite remedy; and that an inquiry must
not transcend either charge or remedy.............. We find it difficult to treat
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And now came a bold advance in the use of the power of investiga
tion. Massachusetts established a Minimum Wage Commission with
power to hear testimony and to determine adequate minimum wages
for women in various industries and to publish the same in the news
papers tvith the names of employers failing to comply. This legislation
its Supreme Judicial Court upheld on the following startling ground:
“ One aim of the act is to bring to bear the force of public opinion
in support of the acceptance of the recommendations of the com
mission............ It does not seem to us unreasonable . . . . that wages
insufficient for the bare essentials . . . . and the nourishment of the
health of women laborers have such relation to the public morals,
good order and health that the dissemination of information upon the
subject of such wages . . . . is within the power of a Legislature.” 47
But not all courts were so advanced in their views. When the
Illinois Legislature undertook an investigation by committee into the
affairs of the Christian Catholic Apostolic Church of Zion and Wilbur
Glenn Voliva, its overseer, on representation that the latter was using
said church to inveigle money under false pretenses of supernatural
powers and that other persons and institutions were doing the like,
the Supreme Court of the State called a sharp halt to the proceedings,
enjoining the State Auditor from issuing vouchers for the com
mittee’s expenses.48 This it did on grounds reminiscent of those acted
upon in Kilbourn v. Thompson, being substantially these:
(1) Where a resolution authorizing an investigation expresses no
intention of legislation and the matter to be investigated is the past
conduct of a single private individual and a single unincorporated
association (all reference to others being a mere blind) the “ investi
gation . . . . can in no way be serviceable . . . . in future legis
lation” because parties aggrieved by such conduct already have
“ remedies provided for them under the law.”
(2) The legislature “ cannot violate the constitutional rights of any
institution or of any individual by conducting a public and judicial
investigation of any charges made against any such person or insti
tution............ All such investigations . . . . are absolutely without
authority............ All criminal charges . . . . against these parties,
and all invasions by them of the private rights of others could only
be investigated legally by a grand jury or a court legally constituted
counsel’s argument as seriously as they urge it............. The purpose of an in
vestigation is the penetration of disguises or to form a definite estimate of any
conduct of the carriers that may in any way affect their relation to the public.
We cannot assume that an investigation will be instituted or conducted for any
other purpose or in mere wanton meddling.” Smith v. Interstate Commerce
Commission, 245 U. S. 33, 42-46 (1917). Per McKenna, J. Accord: Jones v.
Interstate Commerce Commission, 245 U. S. 48 (1917).
47 Holcombe v. Creamer, 231 Mass. 99, 120 N. E. 354 (1918). Per Rugg, C. J.
48 Greenfield v. Russell, 292 111. 392, 127 N. E. 102 (1920). This method of
checking a legislative investigation was also used in Dickinson v. Johnson, 117
Ark., 582, 176 S. W . 116 (1915).
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for the purpose. If the rights o f private individuals or private insti
tutions could be invaded by the legislature in that manner their
reputation and their character and their business would be greatly
endangered if not entirely destroyed, and they would not have . . . .
their constitutional right of . . . . making a defense to such charges,
however false they might be............ A judicial investigation should
at all times proceed in an orderly manner before a tribunal legally
constituted to make [it] . . . . , and in such a manner as to give all
parties . . . . a . . . . full hearing and an adjudication that will
determine . . . . [their] rights.”
Massachusetts persisted in the opposite course. It next applied the
idea of investigation to inform the public as to the cause of strikes.
Again its course was upheld by its Supreme Judicial Court,4
*49 and this
3
in spite of the fact that the very strike investigated was at the same
time the subject matter of proceedings in the courts. The portion of
the opinion which relates to this subject is in interesting contrast to
the views of the Supreme Court of Illinois.50 The United States courts
now sustained an extension o f the federal investigatory power over
corporations to the further enforcement of the tariff laws 51 and
proceeded to uphold a Congressional statute of a similar nature to
the state laws upheld in Massachusetts, namely one authorizing
investigations simply to inform public opinion.
Congress had created the Railroad Labor Board to decide disputes
likely to produce strikes hindering interstate transport by rail. Its
decisions, however, were not made legally enforceable. Exceptions to
the power to compel testimony granted to the Board taken on this
ground received the following reply:
“ It does not follow that, because the decision of the board . . . .
is merely published in order to guide public opinion; proceedings in
43 In Moore Drop Forging Co. v. Board of Conciliation, 239 Mass. 434, 132 N. E.
169, 170 (1921). The Court (again speaking through Rugg, C. J.) said:
“ The public has a just interest in the causes of strikes and in placing the
responsibility and blame for their instigation............. The public concern in
the matter is sufficient to justify an impartial investigation by an unbiased
board of public officers............. Legislation such as is here assailed is author
ized by the general welfare clause . . . . of our Constitution. It has direct
connection with the public safety, health and welfare, the recognized founda
tions for the exercises of the police power.”
50 “ The performance by the defendants of the duties required of them by statute
will constitute no interference with the exercise by the judicial department . . . .
of its functions............. The court will proceed to the consideration of the issues
in that suit wholly unaffected in any particular by what the defendants may do.
. . . . The statute . . . . is not open to the objection that it attempts to legalize
contempt of court............. It cannot be assumed that the defendants will under
take to deal with the issues involved in the pending suit or to violate principles
of law.” Moore Drop Forging Co. v. Board of Conciliation, 239 Mass. 434, 438,
132 N. E. 169, 170 (1921).
51 In Essgee Co. v. United States, 262 U. S. 151 (1923). Opinion by Taft, C. J.
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court to compel evidence upon which to base the finding . . . . are
advisory.............If resort may not be had to the courts to assist ad
ministrative bodies to obtain evidence in matters under investigation
by them, even though those investigations do not lead to an order
enforceable in the courts, it would be impossible for the government
to perform its functions under the Constitution............ The Labor
Board is charged with the duty . . . . of rendering decisions con
cerning disputes between carriers and their employees. While the
decision . . . . is not enforceable by process, it does have behind it
the force of public opinion. ‘The function of the Labor Board is to
direct public criticism against the party who . . . . justly deserves it.’
Under some circumstances this is more effective than fines or jail.” 62
The next decision of the United States Supreme Court,53 reiterating
the right to use investigation for legislative purposes and the non
necessity of a declaration of intention in the resolution authorizing
it, quotes verbatim the language of People ex rel. McDonald v. Keeler
as to presumption of a legitimate object (thereby disposing of another
point in Kilbourn v. Thompson) , and rather tartly remarks that it
is not “ a valid objection to the investigation that it might possibly
disclose crime or wrongdoing on [the] part” of a witness. It next
went far to uphold the Senate’s power to investigate the disposition of
the public lands of the United States.54 Later decisions further affirm
the use of the power for legislative purposes 55 and the determination
of right to legislative seats 56 while a lower Federal court in a very
interesting case 57 upheld its application (in spite of Newberry v.
62
Railroad Labor Board v. Robertson, 3 F. (2d) 488, 494 (N . D. 111. 1925).
Per Wilkerson, D. J. Reversed on another ground in Robertsdn v. Labor Board,
268 U. S. 619 (1925).
58 McGrain v. Daugherty, 273 U. S. 135 (1927).
54 In Sinclair v. United States, 279 U. S. 263, 294-297 (1 9 2 9 ): “ Congress has
plenary power to . . . . make all needful rules and regulations respecting the
. . . . public lands and property of the United States. Undoubtedly the Senate
had power to delegate authority to its committee to investigate and report what
had been and was being done by the executive departments . . . . and to make
any other inquiry concerning the public domain............. The authority . . . . is
not abridged because the information sought . . . . may also be of use in [pend
ing] suits..............Congress, in addition to its general legislative power over the
public domain, had all the powers of a proprietor and was authorized to deal
with it as a private individual may deal with lands owned by him............. The
committee’s authority to investigate extended to matters affecting the interest of
the United States as owner as well as those having relation to the legislative
function............. Undoubtedly it had authority to investigate concerning the
validity of leases, and to discover, whether persons . . . . had or might assert
a right or claim in respect of the lands.” Per Butler, J.
55 Jurney v. McCracken, 294 U. S. 125 (1935). Per Brandeis, J.
56 Barry v. United States ex rel. Cunningham, 279 U. S. 597 (1929). Per
Sutherland, J. And see Reed v. County Commissioners, 277 U. S. 376, 388 (1928).
« Seymour v. United States, 77 F. (2d) 577 (C. C. A. 8th 1935).

1938]

I

n v e s t ig a t io n s

U

n d e r

L

e g isl a t iv e

A

u t h o r it y

917

United States) to senatorial primaries. The legislative purpose and
the presumption of legitimate object are also firmly upheld in Attorney
General v. Brissenden,68 a case which holds that the investigation of
crime, while not an object of, is not an objection to a legislative
investigation if other sufficient cause appear.
In summary, therefore, we may say that although the English 5
89
and early American 60 authorities in regard to the contempt power
are o f little assistance to American legislative bodies in conducting
investigations and although the conception of the legislature as the
Grand Inquest61 is of little avail to them except in Massachusetts,62
the purposes for which investigations may be conducted either by the
legislative body itself,63 by its committees,64 or by commissions65
legislatively authorized 66 covers almost the widest possible range of
objectives. It includes almost every subject relating to the composition
and order of the legislative bodies themselves and almost every other
matter properly coming before them. Under the former heading come
58 271 Mass. 172, 171 N. E. 82 (1930).
50 Brass Crosby’s Case, 3 Wils. 188 (K . B. 1 7 7 1 ); Burdett v. Abbott, 14 East 1
(K. B. 1 8 1 1 ); Howard v. Gosset, 10 Q. B. 359 (1845).
60 Anderson v. Dunn, 6 Wheat. 204 (U . S. 1 8 2 1 ); Ex parte Nugent, 18 Fed.
Cas. No. 10, 375 at 471 (C. C. D. C. 1848).
61 Howard v. Gosset, 10 Q. B. 359 (1845).
62 Burnham v. Morrissey, 14 Gray 226 (Mass. 1859).
63 Howard v. Gosset, 10 Q. B. 359 (1 8 4 5 ); Ex parte Nugent, 18 Fed. Cas. No.
10,375 (C. C. D. C. 1848).
64 Burnham v. Morrissey, 14 Gray 226 (Mass. 1 859); People ex rel. McDonald
v. Keeler, 99 N. Y . 463, 2 N. E. 615 (1 8 8 5 ); In re Gunn, 50 Kans. 155, 32 Pac.
470 (1 8 9 3 ); In re Chapman, 166 U. S. 661 (1 8 9 7 ); United States ex rel. Marshall
v. Gordon, 235 Fed. 422 (D. C. S. D. N. Y . 1916), reversed on another ground,
243 U. S. 521 (1 9 1 7 ); McGrain v. Daugherty, 273 U. S. 135 (1 9 2 7 ); Sinclair v.
United States, 279 U. S. 263 (1929) ; Barry v. United States ex rel. Cunningham,
279 U. S. 597 (1 9 2 9 ); Attorney General v. Brissenden, 271 Mass. 172, 171 N. E.
82 (1 9 3 0 ); Seymour v. United States, 77 F. (2d) 577 (C. C. A. 8th, 1935).
66 Interstate Commerce Commission v. Brimson, 154 U. S. 447 (1 8 9 4 ); Balti
more & Ohio R. R. v. Interstate Commerce Commission, 221 U. S. 612 (1 9 1 1 );
Interstate Commerce Commission v. Goodrich Transit Co., 224 U. S. 194 (1912) ;
Smith v. Interstate Commerce Commission, 245 U. S. 33 (1 9 1 7 ); Jones v. Inter
state Commerce Commission, 245 U. S. 48 (1 9 1 7 ); Holcombe v. Creamer, 231
Mass. 99, 120 N. E. 354 (1 9 1 8 ); Moore Drop Forging Co. v. Board of Concilia
tion, 239 Mass. 434, 132 N. E. 169 (1 9 2 1 ); Railroad Labor Board v. Robertson,
3 F. (2d) 488 (N . D. 111. 1925) reversed on another ground, Robertson v. Labor
Board, 268 U. S. 619 (1925).
66 Legislation is necessary for a commission investigation. The mere resolution
of one, United States v. Louisville & Nashville R. R., 236 U. S. 318 (1915),
Federal Trade Commission v. American Tobacco Co., 264 U. S. 298 (1924), or
both, Gilbreath v. Willett, semble, 148 Tenn. 92, 251 S. W . 910 (1923), houses
is not enough.
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primaries,67 elections,08 violation of the secrecy of executive sessions,89
and grounds for expulsion.70 A legislative body may even conduct an
investigation to clear itself of “ offensive imputations” .71 Under the
latter heading come all subjects of legislation generally 72 and in
particular and especially “ all needful rules and regulations respecting
the . . . . public lands and property,” 73 the supervision of corpo
rations,74 and (in the case of the United States Congress) the regu
lation of interstate commerce.75* It also extends to the discovery of
evidence leading up to impeachment proceedings 70 and to informing
the public in order to bring its opinion to bear to accomplish desirable
social results.77 In view of these general results Kilbourn v. Thompson
may fairly be regarded as overruled and Greenfield v. Russell be
considered as definitely out of step with the course of modern
decisions.78
67 Seymour v. United States, 77 F. (2d) 577 (C. C. A. 8th 1935). And this
although Congress cannot legislate on the subject, Newberry v. United States,
256 U. S. 232 (1921).
08 In re Gunn, 50 Kan. 155, 32 Pac. 470 (1 8 9 3 ); Barry v. United States ex rel.
Cunningham, 279 U. S. 597 (1929).
69 Ex parte Nugent, 18 Fed. Cas. No. 10,375 (C. C. D. C. 1848).
70 In re Chapman, 166 U. S. 661 (1897).
71 In re Chapman, 166 U. S. 661 (1897).
72 People ex rel. McDonald v. Keeler, 99 N. Y . 463, 2 N. E. 615 (1885);
McGrain v. Daugherty, 273 U. S. 135 (1 9 2 7 ); Attorney. General v. Brissenden,
271 Mass. 172, 171 N. E. 82 (1930).
73 Sinclair v. United States, 279 U. S. 263 (1929).
74 Hale v. Henkel, 201 U. S. 43 (1 9 0 6 ); Hammond Packing Co. v. Arkansas,
212 U. S. 322 (1 9 0 9 ); Wilson v. United States, 221 U. S. 361 (1 9 1 1 ); Dreier v.
United States, 221 U. S. 394 (1 9 1 1 ); Baltimore & Ohio R. R. v. Interstate Com
merce Commission, 221 U. S. 612 (1 9 1 1 ); Burnett v. State ex rel. West, 8 Okla.
Crim. 639, 129 Pac. 1110 (1 9 1 3 ); Wheeler v. United States, 226 U. S. 478 (1 9 1 3 );
Grant v. United States, 227 U. S. 74 (1 9 1 3 ); Essgee Co. v. United States, 262
U. S. 151 (1923).
75 Interstate Commerce Commission v. Brimson, 154 U. S. 447 (1 8 9 4 ); Inter
state Commerce Commission v. Goodrich Transit Co., 224 U. S. 194 (1 9 1 2 );
Smith v. Interstate Commerce Commission, 245 U. S. 33 (1917).
78 Burnham v. Morrissey, 14 Gray 226 (Mass. 1 8 5 9 ); United States ex rel.
Marshall v. Gordon, 235 Fed. 422 (D. C. S. D. N. Y . 1916), reversed on another
ground, 243 U. S. 521 (1917). The doubt thrown by the dicta in People ex rel.
McDonald v. Keeler, 99 N. Y . 463, 2 N. E. 615 (1885), on the possibility of
investigating official action in order “ to satisfy the taxpayers . . . . or to relieve
the department . . . . from reproach” would seem to be removed, partly by the
decision in In re Chapman, 166 U. S. 661 (1897), and partly by the decisions
cited in the following note permitting investigations purely for their effect on
public opinion.
77 Holcombe v. Creamer, 231 Mass. 99, 120 N. E. 354 (1 9 1 8 ); Moore Drop
Forging Co. v. Board of Conciliation, 239 Mass. 434, 132 N. E. 169 (19 2 1 );
Railroad Labor Board v. Robertson, 3 F. (2) 488 (N . D. 111. 1925), reversed on
another ground, Robertson v. Labor Board, 268 U. S. 619 (1925).
78 There is a basis, however, upon which the result in Greenfield v. Russell
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SCOPE

While several cases involving the purposes of legislative investi
gation had been decided prior to 1900 79 it is only within the present
century that authoritative determinations have been made as to
their scope.80 Even these are somewhat confusing because o f the
constant intrusion of the concept of avoiding constitutional doubt.
Harriman v. Interstate Commerce Commission 81— the earliest and
perhaps the leading case on the subject— may be taken as typical.
Harriman, one of the chief railroad magnates of the day, had been
summoned by the Commission to testify in an investigation into con
solidations and combinations of carriers which it had initiated. Being
asked to testify concerning sales of stock he was alleged to have made
to a railroad company of which he was president, Harriman refused
to answer. A petition to compel testimony was allowed by a lower
federal court and the decision reversed by the Supreme Court itself.
Speaking through Mr. Justice Holmes the Court said:
“ The contention of the Commission is that it may make any investi
gation that it deems proper . . . . to aid it in recommending any
additional legislation relating to the regulation of commerce . . . . ,
and that in such an investigation it has power . . . . to require any
witness to answer any question that may have a bearing upon any
part of what it has in mind............ The enormous scope of the power
asserted for the Commission should be emphasized and dwelt upon.
The legislation that the Commission may recommend embraces
. . . . anything and everything that may be conceived to be within
the power of Congress to regulate, if it relates to commerce with
foreign nations or among the several states............ Whatever might
influence the mind of the Commission in its recommendations is a
subject upon which it may summon witnesses before it and require
them to disclose any facts, no matter what their tendency to disgrace
the person whose attendance has been compelled. If we . . . . say
only legitimately influence the mind of the Commission in the opinion
might very well be justified. What would be left of freedom of religion if a
state legislature could investigate “ false pretenses of supernatural powers” ?
Toleration of possible imposture is part of the price of this freedom.
70 Howard v. Gosset, 10 Q. B. 359 (1 8 4 5 ); Ex parte Nugent, 18 Fed. Cas. No.
10,375 (C. C. D. C. 1 8 4 8 ); Burnham v. Morrissey, 14 Gray 226 (Mass. 1 859);
Kilbourn v. Thompson, 103 U. S. 168 (1 8 8 1 ); People ex rel. McDonald v. Keeler,
99 N. Y . 463, 2 N. E. 615 (1885) ; In re Gunn, 50 Kan. 155, 32 Pac. 470 (1 8 9 3 );
Interstate Commerce Commission v. Brimson, 154 U. S. 447 (1 8 9 4 ); In re
Chapman, 166 U. S. 661 (1897).
80 In re Pacific Railway Commission, 32 Fed. 241 (C. C. N. D. Cal. 1887),
per Field, Circ. J., often cited in this connection, (see e.g. Ellis v. Interstate
Commerce Commission, 237 U. S. 434, 445 (1915), and Jones v. Security Com
mission, 298 U. S. 1, 27 (1936), contains only dicta on the subject. The actual
decision was that the judicial branch of the government could not act to aid
investigations under legislative authority. This was overruled by Interstate
Commerce Commission v. Brimson, 154 U. S. 447 (1894).
81 211 U. S. 407 (1908).
4
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of the court called in aid, still . . . . the power . . . . is unparalleled
in its vague extent. Its territorial sweep should be noticed.............
The Commission has authority to require the attendance of witnesses
‘from any place in the United States, at any designated place of
hearing’. No such unlimited command over the liberty of all citizens
ever was given . . . . in constitutional times to any commission or
court. How far Congress could legislate on the subject matter . . . .
we pass by. Whether Congress itself has the unlimited power claimed
by the Commission, we also leave on one side............ Whether it could
delegate the power . . . . we also leave untouched, beyond remarking
that so unqualified a delegation would present the constitutional
difficulty in most acute form *2 It is enough for us to say that we
find no attempt to make such a delegation anywhere in the act.8
83
2
“ The power to compel testimony is limited, as it usually is in
English-speaking countries, at least, to the only cases where the
sacrifice of privacy is necessary— those where investigations concern
a specific breach of the law............ 84*
“ If . . . . the power exists to summon witnesses for the purpose
of recommending legislation, we hardly see why . . . . it should not
extend to the summoning them for the still vaguer reason that their
testimony might furnish data . . . . of value in the determination
of questions connected with the regulation of commerce. If we did
not think . . . . that the act clearly showed that the power to compel
the attendance of witnesses was to be exercised only in connection
with the quasi judicial duties of the Commission, we still should be
unable to suppose that such an unprecedented grant was to be drawn
from the counsels of perfection that have been quoted.86 We could
not believe, on the strength of other than explicit and unmistakable
words, that such autocratic power was given for any less specific
object of inquiry than a breach of existing law, in which, and in
which alone, . . . . there is any need that personal matters should
be revealed............ 88
“ If we felt more hesitation than we do, we still should feel bound
to construe the statute, not merely so as to sustain its constitutionality,
but so as to avoid a succession of constitutional doubts, so far as
candor permits.” 87
Extensive quotation has been resorted to because no analysis could
so adequately reveal the highly peculiar nature of the decision or
make possible as thorough a comparison of it with later cases claim
ing basis in its authority. This will be made as the cases are considered
in logical sequence. For the present it suffices to observe that the
82 Italics supplied.
83 Harriman v. Interstate Commerce Commission, 211 U. S. 407, 417 (1908).
84 Id. at 419-420.
86 Language of the Interstate Commerce Act quoted at 419. “ ‘The Commission
shall keep itself informed as to the manner and method in which the business
of the carriers is conducted [and] . . . . shall recommend additional legislation.’ ”
88 Id. at 421.
87 Id. at 422. Day, Harlan, and McKenna, J. J., dissenting. Moody, J., not
participating.
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objection in Harriman v. Interstate Commerce Commission was rather
that the investigation lay beyond the scope of the Commission’s
authority than that the evidence required lay outside the scope of
duly authorized inquiry. The difference between these two situations,
not always recognized even by the United States Supreme Court, will
be developed during the consideration of the later cases.
This involves a study of some cases of purely judicial action. Once
investigation is authorized its scope does not differ from that of a
judicial investigation for the same purpose.888
9 Judicial processes,
moreover, may be and are used to compel testimony in investigations
under legislative authority.88 It is hardly probable that the judiciary
would allow such investigations to exceed the scope of their own. We
may safely assume therefore that wherever a judicial investigation
is condemned for assuming too broad a scope an investigation under
legislative authority would fare no better and where judicial investi
gation was permitted a certain breadth of inquiry investigation under
legislative authority would receive the like allowance.909
1
Premising this basis the first case of interest is the Texas decision
of Ex parte Gould*1 The facts show a startling parallelism to Hearst
v. Black. A grand jury investigating violation of the liquor laws
subpoenaed all the telegrams ordering liquor to be sent to a certain
community during a period of six months. On refusal of a telegraph
company official to produce them he was committed for contempt
from which confinement he obtained his release on a writ of habeas
corpus. In granting this relief the Texas Court of Criminal Appeals
said:
“ The demand made . . . . was unreasonable and unwarranted. It
was too general............ It failed to show the purposes for which the
telegrams were demanded, and was but a prying and fishing expedi
88 In some cases power given judicial bodies (e.g. grand juries) to investigate
crime have been placed squarely on the power of Congress to obtain information.
Hale v. Henkel, 201 U. S. 43 (1906) ; Wilson v. United States, 221 U. S. 361
(1 9 1 1 ); Dreier v. United States, 221 U. S. 394 (1 9 1 1 ); Wheeler v. United States,
226 U. S. 478 (1 9 1 3 );‘ Grant ^ U n ite d States, 227 U. S. 74 (1 9 1 3 ); Essgee Co. v.
United States, 262 U. S. 151 (1923).
89 Petition to compel testimony, Interstate Commerce Commission v. Brimson,
154 U. S. 447 (1 8 9 4 ); Interstate Commerce Commission v. Baird, 194 U. S. 25
(1 9 0 4 ); Holcombe v. Creamer, 231 Mass. 99, 120 N.' E. 354 (1 9 1 8 ); Railroad
Labor Board v. Robertson, 3 F. (2d) 488 (N . D. 111. 1925), reversed on another
ground, Robertson v. Labor Board, 268 U. S. 619 (1 9 2 5 ); Attorney General v.
Brissenden, 271 Mass. 172, 171 N. E., 82 (1930). Indictment for refusing to
testify, Sinclair v. United States, 279 U. S. 263 (1929).
90 Where the scope of judicial inquiry is depended upon to sustain a like breadth
for that under legislative authority no cases will be used but those involving
matters about which the legislature has a clear right to inquire.
91 60 Tex. Crim. 442, 132 S. W . 364 (1910).
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tion that cannot be authorized by law. The protection of papers is as
much secured under . . . . the Bill of Rights as a man’s house, and
the same rules that apply to one apply to the other. The courts will
not permit the exercise of an arbitrary power, where its tendency
might be to disturb domestic relations, expose commercial secrets,
to satisfy the idle curiosity of men.”
This decision will be found to harmonize closely with some, and to
contrast strangely with others, later made by the United States
Supreme Court. The contrast, for instance, between it and decisions
enforcing, first, the law against the use of the mails to defraud,92
and, later, the anti-trust acts,93 is distinctly startling. Thus in Wilson
v. United States 849
5a subpoena calling for the letter-press books of a
corporation containing all its correspondence for a period of two
months was sustained in the following language by Mr. Justice
Hughes: 96
“ There is no unreasonable search and seizure when a writ, suitably
specific and properly limited in its scope, calls for the production of
documents which, as against their lawful owner to whom the writ
is directed, the party producing its issuance is entitled to have pro
duced. In the present case, the process was definite and reasonable
in its requirements.”
In Wheeler v. United States,98 acting on the authority of the pre
vious decision, the Court upheld process calling for all the books of
a corporation and all of its letters and telegrams for a period of
fifteen months, Mr. Justice Day merely remarking,97
“ There is nothing to show [the subpoena] was so broad as to be
objectionable.”
But the climax was Broivn v. United States.9* To show just what
was upheld in this remarkable case no adequate course is open but
extensive quotation from the subpoena and from the answer made to
the contempt charge for failing to obey it. The subpoena was directed
to the Secretary of the National Alliance of Furniture Manufacturers
and called for “ all letters or copies of letters, telegrams or copies of
telegrams, . . . . passing between the Alliance . . . . and its prede
cessor, the National Alliance of Case Goods Associations, their officers
and agents, and the several members of said [alliances] . . . . (in
cluding corporations, partnerships, and individuals, and their respec82 Wilson v. United States, 221 U. S. 361 (1 9 1 1 ); Dreier v. United States, 221
U. S. 394 (1 9 1 1 ); Wheeler v. United States, 226 U. S. 478 (1913).
93 Brown v. United States, 276 U. S. 134 (1928).
94 221 U. S. 361 (1911).
95 Id. at 376. McKenna, J., dissenting.
96 226 U. S. 478 (1913).
^ Id. at 489.
88 2 76 U. S. 134 (1928). Opinion by Sutherland, J.
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tive officers and agents) during the period from January 1, 1922, to
June 15, 1925, relating to the manufacture and sale of case goods,
and particularly with reference to— (a) general meetings of Alliance
(b) zone meetings of Alliance members (c) costs of manufacture
(d) grading of various types of case goods (e) issuing new price
lists (f) discounts allowed on price lists (g) exchanging price lists
(h) maintaining prices (i) advancing prices ( j) reducing prices
(k) rumors of price cutting (1) discounts, terms and conditions of
sale, etc. (m) curtailment of production (n) the pricing of certain
articles or suits of furniture by W. H. Coye (o) cost bulletins (p)
intention of W. H. Coye and A. C. Brown to attend furniture markets
or expositions at Jamestown, N. Y., Grand Rapids, Mich., Chicago,
111., and New York City, N. Y., and meetings of members held prior
to and during said furniture markets or expositions (q) conditions
obtaining at various furniture markets or expositions at [the place
named in ( p ) ] (r) manufacturers maintaining a fair margin of
profit............ ” 99
The answer to the contempt charge contended “ that said subpoena
failed to show that the documents described were important or
material; that it was a blanket command to produce all letters or
copies of letters and telegrams sent to or received from a large
number, to-wit, 192 persons during a period of more than three years,
and called for many documents obviously harmless and of no evi
dentiary value; and that said subpoena was not a bona fide attempt
to obtain evidence, but constituted a fishing expedition, undertaken
without knowledge whether or not he had in his possession evidence
. . . . , but undertaken in the hope that evidence might be dis
covered............ ” 100 And on the basis of this situation the Court
held: 1011
2
0
“ The subpoena here under consideration . . . . specifies a reason
able period of time 102 and with reasonable particularity,103*the subjects
to which the documents called for relate............ The probable materi
ality of the documents is sufficiently indicated by the description of
their subject matter contained in the subpoena.”
One might confidently suppose that the United States Supreme
Court was in complete disagreement with the views expressed in
Ex parte Gould and this view would find confirmation in its holding
in Baltimore & Ohio Railroad Company v. Interstate Commerce
Commission.10* There, the subject in controversy being an order
99 Id. at 138-139.
100 Id. at 140.
Id. at 143.
102 Italics supplied.
103 It is submitted that the particularity in question merely amounts to an
enumeration of all matters the associations’ records were likely to contain.
i°‘ 221 U. S. 612 (1911).
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requiring the plaintiff railroad to render monthly reports showing
the instances wherein employees had been required to work for periods
longer than permitted by the Railroad Safety Act, the Court said,105
“ The order of the Commission is suitably specific and reasonable,
and there is not the faintest semblance of an unreasonable search
and seizure.”
Further confirmation for this view might be found in Smith v.
Interstate Commerce Commission106 where the president o f the
Louisville & Nashville Railroad Company was compelled to testify as
to whether the Railroad had expended money for political campaign
purposes and charged it to operating expenses and as to whether it
had expended money in a campaign against rate reductions. Speaking
through Mr. Justice McKenna the Court said:
“ The investigating and supervising powers of the Commission
extend to all the activities of the carriers, and to all sums expended
by them which could affect in any way their benefit or burden as
agents of the public.............Appellant seems to urge that there must
be put into words . . . . some definite charge of evil or abuse, and
put into expression some definite remedy; and that an inquiry must
not transcend either charge or remedy. To so transcend, appellant
urges, would be an exercise of autocratic power and is condemned
in Harriman v. Interstate Commerce Commission.............Appellant
presses that case beyond its principle............ The inquiry in the
present case is more immediate to the function of the Commission
than the inquiry in that, and comes within Interstate Commerce
Commission v. Chicago, R. I. & P. R. Co.,107 where it was said............
‘The outlook of the Commission and its powers must be greater than
the interest of the railroads............ It must be as comprehensive as
the interest of the whole country. If the problems which are pre
sented to it, therefore, are complex and difficult, the means of solving
them are as great and adequate as can be provided.’ . . . . We find
it difficult to treat counsel’s argument as seriously as they urge it.
. . . . The Commission must have power to prevent evasion of its
orders, and detect in any formal compliance . . . . a ‘possible con
cealment of forbidden practices.’ . . . . The amount of expenditures
and the manner of their charge upon the books of the companies . . . .
[are] within the power of the Commission. The purpose of an in
vestigation is the penetration of disguises or to form a definite
estimate of any conduct of the carriers that may in any way affect
their relation to the public. We cannot assume that an investigation
will be instituted or conducted for any other purpose or in mere
wanton meddling.” 108
The view that is naturally deducible from these cases is hardly
reconcileable with the determinations made in another group of
los Jd. at 622. Per Hughes, J.
106 245 U. S. 33 (1917).
lor 218 U. S. 88, 103 (1910).
108
This decision was followed in the parallel case of Jones v. Interstate Com
merce Commission, 245 U. S. 48 (1917).
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decisions in which more reliance is made upon the authority of
Harriman v. United States. The first of these was Ellis v. Interstate
Commerce Commission.109 That case was a petition to compel testi
mony relative to the financial situation of Armour Car Lines and to
the railroad cars owned by it. Armour Car Lines was in the business
of manufacturing refrigerator cars and renting them to railroads
and shippers. It was not a common carrier subject to the Interstate
Commerce Act. The purpose of the investigation in which the testi
mony was required was to determine whether “ The allowances paid
for the use of private cars, the practices governing the handling and
icing of such cars, and the minimum carload weights applicable to
the commodities shipped therein . . . .” 110 violated the provisions of
the Act. “ The ground of the petition is that it became the duty of
the Commission to ascertain whether Armour & Company, [packers]
. . . . , was controlling Armour Car Lines and using it as a device
to obtain concessions from the published rates of transportation.
. . . .” 111 In reversing the decision of the lower court in favor of
the Commission the Supreme Court said: 1121
3
“ The appellant’s refusal to answer . . . . was based . . . . on the
ground that . . . . they were the beginnings of an attempt to go
into the whole business of the Armour Car Lines,— a fishing expedition
into the affairs of a stranger for the chance that something discredit
able might turn up. This was beyond the powers o f the Commission.
Re Pacific R. Commission, 32 Fed. 2 4 1 ;113 . . . . Harriman v. Inter
state Commerce Commission.”
“ It was argued that the Commission might look into the profits and
losses of Armour Car Lines . . . . in order to avoid fixing allowances
to it at a confiscatory rate. But the Commission fixes nothing as to
the Armour Car Lines . . . . [unless] the intervening corporation
[is] a means by which an owner of property transported indirectly
renders the service in question............ [Unless] Armour Car Lines
is shown to be merely the tool of Armour & Company, it has the
general immunities that we have stated.”
“ Questions concern [ing] the ownership, manufacture, and repair
of cars . . . . need not be answered, except ‘where are the cars of
the Armour Car Lines repaired when not repaired in the shops of
the railroads?’ . . . . [The Commission was not authorized to ask
questions calling] for statements showing profit and loss, credits and
debits to income, etc., so far as the same related to transportation as
defined in the act; and . . . . for statements showing the amount
invested in each icing plant and the detailed result of the operation
of each, amount invested in each, cost per ton of ice at the source
109 2 37 U. S. 434 (1915). Opinion by Holmes, J.
» » Id. at 442-3.
m Id. at 444.
112 Id. at 444-446. Day, J., dissenting. McReynolds, J., not participating.
113 It has been previously pointed out that this case is mere dicta on the point
for which it is here cited. See note 80, supra.
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of supply, etc., etc., all matters belonging to the private business of
the Armour Car Lines, and not open if our interpretation of the law
is correct.”
Here, although reliance was had on Harriman v. Interstate Commerce Commission there is also dependence on the dicta in In re Pacific
Railway Commission as well. The latter case was one in which objec
tion was made to the scope of the inquiry as well as to the scope of the
Commission’s authority. These two questions are confused in Ellis v.
Interstate Commerce Commission. Careful analysis shows, however,
that the objection here is more fundamental than in the Harriman
case. There the objection was that the Commission could not be held
authorized to conduct an investigation on its own account for the pur
pose of recommending legislation because of the scope of authority
implied by such an assumption. There was no objection, based merely
on the question asked, i. e., on the scope of the inquiry. Here the ques
tion of scope is all as to the inquiry, none at all as to the authority.
The Court’s holding is that unless a preliminary basis of proved con
nivance is laid the Commission has no right to ask such questions.
A somewhat similar case is Federal Trade Commission v. American
Tobacco Co.11* There the Commission brought petitions for mandamus
to compel the production of all letters and telegrams passing between
defendant corporations and their salesmen, jobbers, and wholesale
grocers’ associations during the year 1921. In refusing this action the
Supreme Court said: 1
415
“ The mere facts of carrying on commerce not confined within state
lines, and of being organized as a corporation, does not make men’s
affairs public, as those of a railroad company now may be............ Any
one who respects the spirit as well as the letter of the Fourth Amend
ment would be loath to believe that Congress intended to authorize
one of its subordinate agencies to sweep all our traditions into the
fire . . . . and to direct fishing expeditions into private papers on the
possibility that they may disclose evidence of crime. We do not discuss
the question whether it could do so if it tried, as nothing short of the
most explicit language would induce us to attribute to Congress that
intent. The interruption of business, the possible revelation of trade
secrets, and the expense that compliance with the commission’s whole
sale demand would cause are the least considerations. It is contrary to
the first principles of justice to allow a search through all the respon
dent’s records, relevant or irrelevant, in the hope that something will
turn up............ The question is a different one where the state grant
ing the charter gives its commission power to inspect.116 The right of
access given by the statute is to documentary evidence— not to all
documents but to such documents as are evidence. The analogies of
114 264 U. S. 298 (1924). Opinion by Holmes, J.
115 Id. at 305-6-7.
110
How does this statement square with the decision in Hale v. Henkel?
note 38, supra.

See
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the law do not allow the party wanting- evidence to call for all docu
ments in order to see if they do not contain it............ A general sub
poena in the form of these petitions would be bad. Some evidence of
the materiality of the papers demanded must be produced............. For
all that appears, the corporations would have been willing to produce
such papers as they conceived to be relevant to the matter in hand.
. . . . If their judgment upon that matter was not final, at least
some evidence must be offered to show that it was wrong............ The
investigations . . . . seem to have been only on hearsay or suspicion;
but even if they were induced by substantial evidence under oath, the
rudimentary principles of justice which we have laid down would
apply. We cannot attribute to Congress an intent to defy the 4th
Amendment, or even to come so near to doing so as to raise a serious
question of constitutional law.”
Here careful analysis is necessary to avoid being misled by a purely
superficial resemblance to the decision in Harriman v. Interstate Com
merce Commission. There, as here, the case was made to turn on the
concept of avoiding constitutional doubt. But there the doubt was as
to the authority to investigate at all and here it was entirely as to the
scope of the investigation. The clash with Hale v. Henkel has already
been pointed out. That with Wheeler v. United States 117 is almost
equally clear. In that case the Court upheld process calling for all the
books of a corporation and all of its letters and telegrams for a period
of fifteen months. Here process calling for some only of a corporation’s
messages during a one year period was held to be outrageous.
The last decision to be noted is Jones v. Securities Commission.11*
This was an application for the registration of a security by the Com
mission upon which it issued a subpoena requiring the applicant to
appear and testify in regard to statements made in his application.
A motion to permit the withdrawal of the application was refused and
petition for a court order compelling the applicant to appear and testify
was granted. This was based on statutory authority for taking evi
dence “ for the purpose of all investigations which the commission
think necessary and proper for the enforcement of the act.” On the
case reaching the Supreme Court this decision was reversed, the deci
sion being given by Justice Sutherland in the following te rm s:1
819
7
1
“ The citizen, when interrogated about his private affairs, has a
right before answering to know why the inquiry is made; and if the
purpose disclosed is not a legitimate one, he may not be compelled to
answer. Since here the only disclosed purpose for which the investiga
tion was undertaken had ceased to be legitimate when the registrant
rightfully withdrew his statement, the power of the commission to
proceed with the inquiry necessarily came to an end. Disassociated
117 Note 96, supra.
118 298 U. S. 1 (1936).
119 Justices Cordozo, Brandeis, and Stone dissenting.
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from the only ground on which the inquiry had been based, and no
other being specified, further pursuit of the inquiry, obviously, would
become . . . . ‘a fishing expedition . . . . for the chance that some
thing discreditable might turn up’ (Ellis v. Interstate Commerce Com
mission . . . .) — an undertaking which uniformly has met with judi
cial condemnation.............120
“ ‘A general, roving, offensive, inquisitorial, compulsory investiga
tion, conducted by a commission without any allegations, upon no
fixed principles, and governed by no rules of law, or of evidence, and
no restrictions except its own will, or caprice, is unknown to our con
stitution and laws; and such an inquisition would be destructive of
the rights of the citizens, and an intolerable tyranny. Let the power
once be established, and there is no knowing where the practice under
it would end.’ 121 The fear that some malefactor will go unwhipped
of justice weighs as nothing against the just and strong condemna
tion of a practise so odious............ An investigation not based upon
specified grounds is quite as objectionable as a search warrant not
based upon specified statements of fact. Such an investigation . . . .
is unlawful in its inception and cannot be made lawful by what it may
bring, or by what it actually succeeds in bringing, to light............ 122
“ Exercise o f ‘such a power would be more pernicious to the innocent
than useful to the public;’ and approval of it must be denied . . . .
because . . . . it falls upon the innocent as well as upon the guilty
and unjustly confounds the two.” 123
This case is clearly one of excess of authority to investigate rather
than of excess of the proper scope of investigation. The concept of
constitutional doubt does not appear, in fact, the Court rarely speaks
with greater certainty than it does here in holding the subpoena in
excess of constitutional authority. The case is not strengthened by its
extensive reliance on the very different decision in Ellis v. Interstate
Commerce Commission and on dicta in an overruled circuit court
case 124 and by the able dissent of three of the justices.
Frankly there seems to be no logical way to reconcile the two lines
of decision in which the Court has indulged. Whether they are not
psychologically explicable is another and quite different question. It
seems hardly improper to ask ourselves whether we have not here
another of those instances in which the Court has built up for itself
two alternative lines of decision resulting in a situation where (as
Corwin so ably expresses it) “ it is able to achieve almost any result
. . . . which it considers desirable, and that without flagrant depar
ture from judicial good form .” 125 Let us examine the cases with this
theory in mind.
120 2 98 U. S. 1, 26 (1936).
121 Quoted from the dicta in In re Pacific Railway Commission, 32 Fed. 241, 263

(C. C. N. D. Calif. 1887).
122 298 U. S. 1, 27 (1936).
123 Id. at 28.
124 In re Pacific Railway Commission, 32 Fed. 241, 263 (C. C. N. D. Cal. 1887).
i26 Corwin, T he T wilight of the Supreme Court (1934) 181.
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In re Pacific Railway Commission concerned an investigation into
the affairs of railroads at a time (1887) when attacks upon that
vested interest were alarming the conservative opinion of the coun
try. It was hence unfavorable to the right to investigate. Harriman
v. Interstate Commerce Commission followed before the railroad issue
was fully settled and produced a like result. E x parte Gould likewise
concerned an interest interference with which met no favor from con
servative citizens.126
On the other hand, where the use of the mails to defraud in ques
tion no sympathy existed toward the accused and the greatest lati
tude of investigation was permitted. By 1917 opinion had sufficiently
changed for the Court to favor disclosure o f political contributions
by railroads 127 and by 1928 for it to favor thorough enforcement of
the anti-trust laws.128
This favor was constantly tempered by a dislike for the commission
device as an intrusion on the traditional privacy of business operation.
Let a commission show any signs of overstepping the strictly inter
preted limitations of its duty either by conducting investigations
merely for its own better information in the performance of its
duties 129 or by obtaining evidence from sources not specifically made
subject to its jurisdiction,130 and its action would be immediately dis
approved by the Court.
Commissions constituted for the regulation of business operations
previously free of government control were also viewed with a jealous
eye. Let them show but the slightest symptom of overstepping their
bounds either as to authority 131 or scope 132 and their action would
be immediately nullified. It seems clear that here, the investigator
honestly seeking to explain the decisions of the Supreme Court of the
United States must discard confidence in the sufficiency of mere legal
logic and look to the basic question o f the Court’s approval or disap
proval of the policies it is called upon to enforce.
120 Any student of current affairs during Prohibition must have noted the
discrimination of courts and enforcement officers against liquor cases, rejecting
evidence which would have been satisfactory in ordinary cases and, in effect,
requiring a higher degree of proof.
I” Smith v. Interstate Commerce Commission, 245 U. S. 33 (1 9 1 7 ); Jones v.
Interstate Commerce Commission, 245 U. S. 48 (1917).
i 28 Brown v. United States, 276 U. S. 134 (1928).
i2» Harriman v. Interstate Commerce Commission, 211 U. S. 407 (1 9 0 8 ); Jones
v. Securities Commission, 298 U. S. 1 (1936).
iso Ellis v. Interstate Commerce Commission, 237 U. S. 434 (1915).
lsi Jones v. Securities Commission, 298 U. S. 1 (1936).
i 82 Federal Trade Commission v. American Tobacco Co., 264 U. S. 298 '(1924).
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THE SUPREME COURT OF THE UNITED STATES*
PUBLIC UTILITIES— HOLDING COMPANY ACT OF

1935—

INTERSTATE COMMERCE

CASE of Electric Bond & Share Company v. Securities
INandTHEExchange
Commission *1 the Supreme Court upheld the regis
tration provisions of the Public Utilities Holding Company Act of
1935 2 as a constitutional exercise of the commerce power of Congress.
Sections 4 (a ) and 5 of the Act which were immediately under attack
require registration with the Securities and Exchange Commission
of holding companies and prohibit the use of the mails and the instru
mentalities of interstate commerce to those companies failing to
register. Petitioners in brief and oral argument attempted to bring
into issue the validity of the entire Act, maintaining that the sections
providing for registration were inseparable from the other provisions
of the Act, and that constitutionality of the “ control provisions” must
be decided before submission to the registration features could be
enforced. It was contended by the defendant companies that the
registration sections were purely auxiliary to and inseparable from
the integrated system of control enacted by the Congress.
Mr. Chief Justice Hughes, delivering the opinion of the Court,
held that the intent of Congress was manifested by the inclusion of a
“ separability clause” in the Act, which established a presumption of
separability. “ When we are seeking to ascertain the congressional
purpose, we must give heed to this explicit declaration.” Noting the
legislative history of the Act, and the administrative construction
thereof, the Court examined the Act in its entirety and found that
the provisions of Sections 4 (a ) and 5 “ . . . . are not so interwoven
with the other provisions of the Act that there is any inherent or
practical difficulty in the separation and independent enforcement
of the former while reserving all questions as to the validity of the
latter.” The duty to register and supply the described information is a
regulation which Congress might have regarded as important in
itself and could have made the subject of a separate statute. The
Court held that the fact that it is found in this statute which imposes
other regulations, or that it precedes the application of the others,
does not deprive it of its essential character and its capacity to
stand alone.
* Written April 21, 1938.
1 Electric Bond and Share Company v. Securities and Exchange Commission,
58 Sup. Ct. 678 (March 28, 1938).
2 49 Stat. 803, 15 U. S. C. § 79a (Supp. 1935).
931
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The Court, then addressing itself to the question of the registration
sections, standing by themselves, found that they did not transgress
constitutional restrictions but could validly be applied to the defendant
companies. The fact that the transactions in interstate commerce
were conducted through the instrumentality of subsidiaries “ . . . .
cannot avail to remove them from the reach of the federal power.
It is the substance of what they do, and not the form in which they
clothe their transactions which must afford the test” . The registra
tion provisions were enacted to carry out the declared policy of
Congress, and the regulation found in Section 5 goes no further than
to require the information which Congress deemed essential in the
elimination of enumerated evils. The penalties provided for which
denied the use of the mails and other instrumentalities of interstate
commerce to those companies failing to register were held to be
within the power of the Congress to enact. “ When Congress lays
down a valid rule to govern those engaged in transactions in inter
state commerce, Congress may deny to those who violate the rule
the right to engage in such transactions.”
The Court was careful to emphasize the fact that all rights and
remedies with respect to other provisions of the statute remain with
out prejudice and are in no way affected by the decision in the instant
case. It thus remains for future litigation to test the validity of the
all important sections of the Act dealing with the stringent system
of control over the holding company structure. While some observers
attempted to read into the opinion an inference that the Court might
well take a future opportunity to invalidate the control provisions,
it does not appear that the opinion went further than was required
by the circumstances immediately confronting the Court, and judg
ment was reserved on the remainder of the Act. The Court refused
to
. . . state the limits of permissible regulation” in the execution
of the declared policy of Congress and was careful to point out that
“ . . . . we do not intimate that there would not be found in any event
a workable system in addition to the registration sections.”
NATIONAL LABOR RELATIONS ACT— INTERSTATE COMMERCE

In the case of Santa Cruz Fruit Packing Company v. National
Labor Relations Board 3 the Court found that the application of the
National Labor Relations A c t 4 to a California fruit packing concern
shipping only thirty-seven per cent of its total production into inter
state and foreign commerce was a proper exercise of the powers
delegated by the Congress. Contention was made by the company
that since all the operations prior to the actual shipment of the
3 58 Sup. Ct. 656 (March 28, 1938).
4 49 Stat . 449, 29 U. S. C. §§ 151-166 (Supp. 1936).
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thirty-seven per cent out of the state took place wholly within the
state of origin, the operations were purely local and not within the
flow o f interstate commerce. Chief Justice Hughes, delivering the
opinion of the Court, held that the “ flow” of interstate commerce is
not an exclusive test of the Congressional power of regulation, but
that the
. close and intimate effect which brings the subject
within the reach of federal power may be due to activities in relation
to productive industry, although that industry when separately viewed
is local.” The opinion excluded any mathematical or rigid formula
as a possible test in cases involving an interpretation of the interstate
commerce clause and emphasized the basis of the decision as one
purely of degree. All cases must, therefore, be determined purely on
the specific factual circumstances involved and will depend, evidently,
upon whether the Court can find that a substantial effect is had upon
interstate commerce. “ . . . . It is inevitable that we should define
their applications in the gradual process of inclusion and exclusion.”
The mere reference to percentages is not controlling. “ The question
that must be faced under the Act upon particular facts is whether
the unfair labor practices involved have such a close and substantial
relation to the freedom of interstate commerce from injurious re
straint that these practices may constitutionally be made the subject
of federal cognizance through provisions looking to the peaceable
adjustment of labor disputes.” An interesting fact to be noted in the
instant case is that none of the raw materials of production are
brought into the state of manufacture. However, since a substantial
effect was had on interstate commerce, the principles laid down in
the case of National Labor Relations Board v. Jones and Laughlin 6
were found applicable.
In the dissenting opinion delivered by Mr. Justice Butler, the Carter
Coal case 6 was referred to as still controlling in the absence of any
statement from the Court as to its intent definitely to overrule that
decision, and in such circumstances, the dissenting Justice felt that
the Board had no jurisdiction in the instant case. Mr. Justice
McReynolds concurred in the dissent.
LABOR RELATIONS— FEDERAL ANTI-INJUNCTION ACT

The Norris-LaGuardia A c t 78was again construed by the Supreme
Court in the case of The New Negro Alliance v. Sanitary Grocery
Company 8 involving the definition of the term, “ labor dispute” , within
0 301 U. S. 1 (1937).
"C arter v. Carter Coal Company, 298 U. S. 238 (1936).
7 47 Stat. 70 (1931), 29 U. S. C. § 101 et seq. (1934).
8 58 Sup. Ct. 703 (March 28, 1938). For a discussion of this decision see N ote
The Federal Courts’ Expanding Concept of “Labor Dispute” , infra, page 1026.
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the meaning of the Act, which prohibits the issuance of injunctions
by Federal Courts in labor disputes.
It was held by the Court in an opinion delivered by Mr. Justice
Roberts, that efforts of a corporation composed of colored persons to
compel a grocery company to adopt a policy of employing negro
clerks in certain of its stores constituted a labor dispute subject to
the protection of the Anti-Injunction Act, and that picketing and
other activities in pursuance of the above stated objects of the cor
poration could not be enjoined by a Federal Court. The Act cannot
be limited in the definition of labor disputes and cases arising there
from “ . . . . by excluding those which arise with respect to discrimi
nation in terms and conditions of employment based upon differences
of race or color.” The Act does not require that the disputants stand
in the relation of employer and employee.
Mr. Justice McReynolds, in a dissenting opinion in which he was
joined by Mr. Justice Butler, felt that this construction of the Act
was a “ tortured meaning” which constituted an “ intolerable violation”
of the individual freedom and liberty of action of the employer.
FREEDOM OF THE PRESS— FOURTEENTH AMENDMENT

The case of Lovell v. City of Griffin 9 involved the constitutionality
of a city ordinance requiring a permit from the city manager for the
distribution of any and all literature whether sold or given away. The
ordinance was held unconstitutional by an unanimous opinion of the
Court. Mr. Chief Justice Hughes, delivering the opinion of the Court,
stated that as worded the ordinance constituted state action in viola
tion of the Fourteenth Amendment. “ Freedom of speech and freedom
of the press, which are protected by the First Amendment from in
fringement by Congress are among the fundamental personal rights
and liberties which are protected by the Fourteenth Amendment from
invasion by state action.” Appellant, member of a religious sect,
attempted to distribute certain religious tracts without first having
obtained permission from the city manager. The liberty of distribu
tion, it was held, is as vital to the freedom of the press as is the liberty
of publishing, and the ordinance in question was so comprehensive
with respect to its restrictions upon the method of distribution as to
violate the freedom of the press as protected from state action by the
Fourteenth Amendment.
The inference is made in the opinion that were the ordinance limited
to certain objectionable literature, or were the means of distribution
limited to “ . . . . ways which might be regarded as inconsistent with
the maintenance of public order, or as involving disorderly conduct,
9 58 Sup. Ct. 666 (March 28, 1938).
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the molestation of the inhabitants or the misuse or littering of the
streets” a different conclusion might have been reached upholding
the ordinance as consistent with the regulatory power of the state.
“ Whatever the motive which induced its adoption, its character is
such that it strikes at the very foundation of the freedom of the press
by subjecting it to license and censorship.”
TAXATION— MUNICIPAL TAX ON UTILITIES

The Supreme Court, in an opinion delivered by Mr. Justice Reed,
held constitutional a tax imposed by the City of New York on utilities
for the privilege of doing business in the City of New York, the
express purpose of such tax being to raise funds for the relief of
unemployment. In the two cases decided by this opinion10 rapid
transit corporations in the City of New York contended that the tax
as applied violated the equal protection clause and the due process
clause of the Fourteenth Amendment, and the contracts clause of
Article I, Section 10, of the Constitution.
The Court, in finding that the classification of the utilities for the
purposes of this special tax was entirely reasonable and proper,
pointed out that a state may exercise a wide discretion in selecting
the subjects of taxation, and that several very apparent reasons might
be suggested for the selection of the utilities for special tax burdens.
The fact that the corporations cannot pass the tax on to the consumer
and must seek fare adjustments through a general referendum does
not render the tax invalid on the grounds of discrimination. Con
tention was made by the corporation that the object of the tax, being
for unemployment, was not related to the classification of the tax
payers required to support the fund. Mr. Justice Reed, speaking for
the Court, pointed out that the object of the tax, strictly, is the raising
of revenue, and the object of the appropriation is the relief of unem
ployment. “ Taxes are repeatedly imposed on a group or class without
regard to responsibility for the creation or relief of the conditions to
be remedied.” It is not necessary that there be a relationship be
tween the class of taxpayers and the purpose of the appropriation.
The corporation relied upon the case of United States v. Butler.11 But
it was pointed out by the Court that in that case the attack on the
statute was successful, not because the taxes assessed and the appro
priation were unrelated, but because the tax was part of an unconsti
tutional scheme to coerce production. “ . . . . The provisions of the
legislation earmarking the funds collected are not of importance in
10 New York Rapid Transit Corporation v. City of New York; Brooklyn &
Queens Transit Corporation v. Same, 58 Sup. Ct. 721 (March 28, 1938).
11 297 U. S. 1 (1936).
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determining whether or not the classification of the challenged acts
is discriminatory.”
Failing to find that the gross income tax was a taking of property
without due process, and construing the contract between the corpo
ration and the city without finding an express or implied exemption
from possible future taxation, the Court held that there was involved
no violation of the due process clause of the Fourteenth Amendment
or of the contracts clause of Article I, Section 10, of the Constitution.
TAXATION— FRAUD— CRIMINAL AND CIVIL SANCTIONS

Finding in the case of Helvering v. M itchell12 that the assessment of
a fifty per cent addition to a federal income tax deficiency for fraud
under Section 293 (b) of the Revenue Act of 1928 131
4is intended by
the Congress to constitute a civil sanction, the Supreme Court, speak
ing through Mr. Justice Brandeis, held that a taxpayer was liable
for the payment of such additional assessment, although he had
previously been acquitted on an indictment for fraud under Section
146 (b) of the same Statute dealing with the same act.
Contention was made by the taxpayer that his acquittal on the
criminal charge precluded the additional assessment on the grounds
of res judicata, since all the facts and intents requisite to the imposi
tion of the additional fifty per cent assessment were put in issue and
determined against the Government in the criminal trial. However,
it was held by the Court that the difference in degree of the burden
of proof in criminal and civil cases bars the application of the doctrine
of res judicata. To the further contention of the taxpayer that action
against him under Section 293(b) was barred by reason of the
doctrine of double jeopardy, Mr. Justice Brandeis carefully and in
detail, classified the proceeding as one purely remedial for the enforce
ment of a civil administrative sanction, and as such, wholly precluding
the defense of double jeopardy.
TAXATION— FEDERAL INCOME TAX— DEPLETION

In several cases involving the allowance for depletion for federal
income tax purposes, opinions of the Court delivered by Mr. Chief
Justice Hughes found that there was no basis in the factual situations
presented for the depletion allowance.
In Helvering v. Elbe Oil Land Development Company 14 the Court
held that payments received by the respondent company under a con
tract whereby it conveyed all its right in certain described properties,
42 58 Sup. Ct. 630 (March 7, 1938).
18 Act of May 29, 1928, 45 Stat . 791.
14 58 Sup. Ct. 621 (March 7, 1938).

1938]

T

h e

S

u p r e m e

C

o u r t

o f

t h e

U

n it e d

S

t a t e s

937

with certain periodical payments to be made in consideration therefor
and in addition one-third of the net profits, did not entitle the taxpayer
to the prescribed statutory depletion allowance.
. . . Respondent
disposed of the properties, retaining no investment therein” and the
payments made did not constitute a return upon his capital invest
ment, but were in the nature of payments of the purchase price for
the absolute sale of the oil and gas properties involved.
A similar question was involved in the case of Helvering v.
O’Donnell,1
16 wherein the taxpayer had sold one-third of the capital
5
stock of a corporation to a third party, consideration for which sale
consisted of the payment of one-third of the net profits from the
development and operation of the oil and gas properties. It was held,
however, that the respondent had no capital investment in the oil and
gas in place sufficient to warrant the statutory allowance for depletion.
“ As consideration for the sale of his stock . . . . respondent . . . .
bargained for and obtained an economic advantage from . . . . [the
purchase] . . . . but that advantage or profit did not constitute a
depletable interest in the oil and gas in place.”
In Helvering v. Bankline Oil Company 16 the respondent operated
a plant for the extraction of gasolene from natural gas delivered to it
at the mouth of the wells by the producers who were paid a percent
age of the total proceeds from the sale of the gasolene. Respondent
attached pipe lines to the various wells but took no part in the produc
tion of the natural gas. In accordance with the case of Palmer v.
Bender,17*the depletion allowance is made to recipients of the gross
income by reason of their capital investment in the oil or gas in place,
and it was held in the instant case that respondent had no interest
in the producing wells or in the wet gas in place. The “ economic
interest” required to entitle one to the depletion allowance does not
embrace a mere economic advantage derived through a contractual
relation, but involves as above stated a capital investment in the
mineral deposit, in the absence of which circumstance, no depletion
allowance may be granted.
TAXATION— STATE PRIVILEGE TAX— INTERSTATE COMMERCE

In an opinion delivered by Mr. Justice Reed, the Supreme Court
upheld the validity of a tax imposed by the State of Louisiana on the
privilege of manufacturing or generating electricity for heat, light
or power within the state. The case, Coverdale v. Arkansas Louisiana
Pipeline Company,™ presented the question of the application of the
15 58 Sup. Ct. 619 (March 7, 1938).
58 Sup. Ct. 616 (March 7, 1938).
I? 287 U. S. 551 (1933).
is 58 Sup. Ct. 736 (April 4, 1938).
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privilege tax to a company generating power to increase the pressure
necessary to transmit natural gas into other states, and contention
was made by the company that the tax operated as a burden upon
interstate commerce. It was held by the Court, however, that the tax
was levied upon a local use, and although it might operate to increase
the cost of the product sent in interstate commerce, increased cost
alone is not sufficient to invalidate the tax. The fact that other states
might tax the same operation within their respective jurisdictions
would not constitute multiple taxation, for the same activity would
not thereby be taxed. This operation may be considered as one closely
connected with interstate commerce, but the tax in question did not
operate so as to burden such commerce or the instrumentalities thereof.
CRIMINAL LAW— EXCLUSION OF NEGROES FROM GRAND JURY

In the case of Hale v. Commonwealth of Kentucky,19 a conviction
of a negro prosecuted for murder, was reversed and remanded solely
on the ground that members of the defendant’s race had been system
atically and arbitrarily excluded from the list from which the
grand jury returning the indictment had been drawn. In a per curiam
opinion, the Court ruled that the “ . . . . exclusion of Negroes from
the jury list solely because of their race or color constituted a denial
of the equal protection of the laws guaranteed to the petitioner by the
Fourteenth Amendment.”
RATIFICATION OF THE CHILD LABOR AMENDMENT

The Supreme Court by its action in granting certiorari in the case
of Coleman v. Miller 20 and Chandler v. Wise 21 agreed to hear argu
ments relative to the validity of the ratification in 1937 of the Child
Labor Amendment. In the Coleman case the amendment had been
previously rejected by the Kansas Legislature in 1925. In the Chandler
case the Kentucky Court of Appeals had held void a resolution of
the state legislature purporting to ratify the amendment. The decision
in these two cases will determine if the amendment is still pending
and the subject of ratification after fourteen years, and if rejection
of the amendment precludes a subsequent ratification of it.1
12
0
2
9
THEODORE I. SEAMON.
19 No.
20 No.
21 No.
22 For

680, October
796, October
902, October
a discussion

Labor Amendment?

Term,
Term,
Term,
of the
(1937)

1937, decided April 11, 1938.
1937.
1937.
issues involved see What is the Status of the Child
26 Georgetown L aw Journal 107.

FEDERAL LEGISLATION
CONSTITUTIONAL QUESTIONS RAISED BY THE PROPOSED
REORGANIZATION ACT OF 1938 * WITH RESPECT TO
THE CONTROL AND AUDIT OF FEDERAL FUNDS
INTRODUCTION

12, 1937, the President of the United States sent
O Na JANUARY
message to the Congress recommending the reorganization of
executive departments.*1 Accompanying the message was a report of
the President’s Committee on Administrative Management in the Gov
ernment of the United States. This Committee was appointed by the
President late in 1935 to undertake a survey of administrative manage
ment of the executive branch of the Federal Government. In addition
to the President’s Committee, both the Senate and House of Repre
sentatives had appointed Committees on Reorganization.2
The President’s message contained five specific recommendations
for the improvement of the administrative management of the execu
tive branch of the Government, one of which was t o :
“ Establish- accountability of the Executive to the Congress by pro
viding a genuine independent postaudit of all fiscal transactions by
an auditor general, and restore to the Executive complete responsi
bility for accounts and current transactions.” 3
This recommendation involved essentially the abolition or modifi
cation o f the present General Accounting Office, headed by the
Comptroller General, and which had been created under the Budget
and Accounting Act of 1921,4 and the creation of a new officer, an
Auditor General, who was to be the agent of Congress.
A bill incorporating the major features of the President’s program
of reorganization passed the Senate on March 28, 1938. In the House
of Representative^ this bill was amended, and on April 8, 1938 the
bill as amended was recommitted to Committee for further study.5
While this action of the House of Representatives apparently pre
cludes the possibility of any reorganization program at the present
* In this article, all references to the proposed Reorganization Act of 1938
refer to Senate Bill 3331, 75th Congress, 3rd Session (1938).
1 Se n . D oc. N o. 8, 75th Cong., 1st Sess. (1937).
2 Hearings before the Joint Committee on Government Organization, 75th
Cong., 1st Sess. (1937) 1, 2.
3 S e n . D oc. N o. 8, 75th Cong., 1st Sess. (1937), 33.
4 42 S tat . 20 (1921), 31 U. S. C. § 1 (1934).
5 S. 3331, 75th Cong., 3rd Sess. (1938).
939
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session of Congress, the matter of reorganization is not thereby ended.
In nearly every recent session of Congress, some proposal has been
advanced to reorganize the executive branch of government. It seems
appropriate, therefore, to consider some of the legal and constitutional
questions raised by the proposed Reorganization Act of 1938. The
focal concern of this article is the control and audit of federal funds,
and it is addressed to the proposed provisions in that connection.
The two principal constitutional questions raised in connection with
this phase of the Reorganization Act of 1938 are:
1. Is the General Accounting Office as constituted under the Budget
and Accounting Act of 1921 constitutional in so far as it denies to the
President authority to remove the Comptroller General?
2. How may the functions of control and audit of federal funds be
divided between Congress and the Executive branch of the Govern
ment in accordance with the doctrine of separation of powers?
CONSTITUTIONALITY OF THE GENERAL ACCOUNTING OFFICE AS CONSTI
TUTED UNDER THE BUDGET AND ACCOUNTING ACT OF

1921

Prior to 1921 all accounts of and claims by and against the United
States were settled by the Comptroller of the Treasury and the Six
Auditors.6 Under provisions of the Dockery Act the Comptroller of
the Treasury was authorized to render advance decisions upon ques
tions involving payments to be made by disbursing officers or the
head of any executive department.7 It was also provided that the
balances certified by the Treasury Department were to be deemed
final and conclusive upon the Executive branch of the Government.8
8 The Act of September 2, 1789 establishing the Treasury Department provided
for one Auditor and one Comptroller, as subordinate officers of the executive
branch of the Government, removable at the will of the President. It was made
“the duty of the Auditor to receive all public accounts and after examination to
certify the balance and transmit the accounts with the vouchers and certificate,
to the Comptroller for the decision thereon.” 1 Stat. 65 (1789). While succeeding
Congresses occasionally reorganized administrative accounting procedures, ac
counts and claims were settled by Auditors, who were Treasury officials, and
accounting procedures were prescribed by the Comptroller of the Treasury for
131 years prior to 1921. The Second, Third, Fourth and Fifth Auditors and the
Second Comptroller were created by the Act of March 3, 1817. 3 Stat. 366
(1817). The Sixth Auditor was created by the Act of July 2, 1836. 5 Stat. 80
(1836). The accounting system was again revised in 1894 by the enactment
of the Dockery Act. 28 Stat. 250 (1894). This Act provided for one Comptroller
and six Auditors and made the settlement of the Auditors final unless an appeal
was taken to the Comptroller. For a history of the offices of the Comptroller
of the Treasury and the Auditors see 20 Ops. A tt ’ y Gen . 677; McGuire, Legis
lative or Executive Control over Accounting for Federal Funds (1926) 20 III.
L. Rev. 455; Hearings before Select Committee on Government Organization on
S. 2700, 75th Cong., 1st Sess. (1937) 373.
7 28 Stat. 207 (1894), 31 U. S. C. § 74 (1934).

8 Ibid.
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These provisions gave the Treasury Department a certain amount of
independence in settling the accounts of the Government. However,
when the head of a department questioned a ruling of the Treasury
Department involving construction of laws or when the President
requested it, the ruling was referred to the Attorney General for a
legal opinion.9 Since the Comptroller of the Treasury was also part
of the Executive branch of the Government, he followed the rulings
of the Attorney General. In this manner controversial questions con
cerning construction of laws and jurisdiction of the Comptroller of
the Treasury could be speedily determined and there was no inter
ference with the operation of the Executive branch of the Government.
When Congress enacted the Budget and Accounting Act of 1921 it
established a General Accounting Office 10 to which the duties of the
Office of the Comptroller of the Treasury were transferred 11 and
the latter office was abolished. Under the provisions of this act the
General Accounting Office is independent of the Executive depart
ments and under the control and direction of the Comptroller General
of the United States.12 This officer is appointed by the President with
the advice and consent of the Senate for a term of fifteen years and
may be removed only by joint resolution of the Congress after notice
and hearing for specific causes and in no other manner except by
impeachment.13
In rendering advance decisions and in settling accounts and claims
the Comptroller General renders opinions and decisions interpreting
the meaning of congressional acts. In carrying out this function the
first Comptroller General of the United States refused to submit
disputed questions to the Attorney General for legal opinion in
accordance with the former practice on the ground that he was pre
cluded from doing so by the terms of the Budget and Accounting Act
which made the General Accounting Office independent of the Execu
tive departments. As a result of his stand on this matter there has
been considerable conflict between the Comptroller General and the
Executive branch of the Government. The effect of this conflict upon
the administration of the Government is commented on by the Presi
dent’s Committee as follows:
“ Before 1921 when the head of a department questioned a ruling
of the Comptroller of the Treasury, or when the President requested
9 Report of the President’ s Committee on A dministrative Management
in the Government of the U nited States, Sen . Doc. N o. 8, 75th Cong., 1st
Sess. (1937) 44.
10 42 Stat. 23 (1921), 31 U. S.
11 42 Stat . 24 (1921), 31 U. S.
12 42 S tat . 23 (1921), 31 U. S.
is 42 S tat . 23 (1921), 31 U. S.

C.
C.
C.
C.

§ 41 (1934).
§ 44 (1934).
§ 41 (1934).
§§ 42, 43 (1934).
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it, the ruling was referred to the Attorney General for a legal opinion.
Since 1921 this practice has been discontinued. An impasse has
resulted. The first Comptroller General of the United States con
sistently refused to submit any disputed question to the Attorney
General or to modify any of his rulings in conformance with the
opinions of the Attorney General. It is significant that the Attorney
General has been sustained repeatedly when the issues were taken
to courts of law.
“ Both the Attorney General and the Comptroller General are
directed by the Congress to render opinions or decisions interpreting
the meaning of congressional acts. Executive officers customarily
turn to the Attorney General when there is any question about the
authority or the legality of an action which they are contemplating.
The present conflict of authority between these two officers leads to
a great deal of uncertainty, delay, and expense, and at times reaches
almost to the point of administrative paralysis............
“ The virtual discontinuance of the practice of referring disputed
ruling to the Attorney General for an opinion upon legal issues results
in the Comptroller General interpreting his own jurisdiction and the
scope of his authority through his own rulings. This is an extraor
dinary principle, clearly contrary to our political institutions and
constitutional theory.
“ Rulings by an independent auditing officer in the realm of executive
action and methods, even when they seem wise and salutary have a
profoundly harmful effect. They dissipate executive responsibility
and precipitate executive uncertainty.” 14
Advocates of the proposed Reorganization Act claim that not only
has the Comptroller General usurped powers in an unconstitutional
manner but that the provisions of the Budget and Accounting Act of
1921 which limit the President’s authority to remove the Comptroller
General are unconstitutional.15 This view is not one of recent origin.
Under the Budget and Accounting Act as originally proposed the
Comptroller General was removable only by impeachment or by a
congressional concurrent resolution on certain specified grounds.
This never became law as it was vetoed by President Wilson on the
ground that any attempt by Congress to deny the President the power
of removal would be unconstitutional.16 Subsequently the bill was
amended to provide for removal by joint resolution for the same
causes. This bill was passed and signed by President Harding.171
8
Those who argue that the Budget and Accounting Act is unconsti
tutional find support for their position in Myers v. United States.™
14 Report of the President’ s Committee on A dministrative Management
Government of the U nited States, Sen . Doc. N o. 8, 75th Cong., 1st

in the

Sess. (1937).
15 Id. at 43; Also see Langeluttig, Legal Status of the Comptroller General of
the United States (1929) 23 III. L. Rev. 556.
18 59 Cong. R ec . 8609 (1905).
17 42 Stat. 20 (1921), 31 U. S. C. § 1 (1934).
18 272 U. S. 52 (1926).
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In that case the Supreme Court held a statute invalid which permitted
the President to remove a first-class postmaster only when such
removal was approved by the Senate on the ground that the power
of removal is an incident of the power of appointment and that
consequently the President’s power to remove an officer appointed
by him could not be restricted.
On the other hand, those who uphold the constitutionality of the
Act find support in Humphrey’s Executor v. United States.19 In that
case the Court upheld the right of Congress to restrict the power of
the President to remove a Federal Trade Commissioner and affirmed
the necessity o f maintaining the three branches of the Government
free from the control of the others. On the ground that the Federal
Trade Commission exercised quasi-legislative and quasi-judicial func
tions, the Court upheld the right of Congress to deny the President
the power to remove a legislative or judicial agent.
The debate as to the constitutionality of the provision in the Budget
and Accounting Act of 1921 to the effect that the Comptroller General
may be removed only by joint resolution of Congress after notice and
hearing for certain specific causes and in no other manner except by
impeachment depends upon the nature of the powers exercised by the
General Accounting Office. The principal functions of this office con
sist of the examination and settlement of accounts,20 rendering
decisions at the request of disbursing officers or the head of any
executive department on any questions involving payments to be made
by or under them,21 countersigning warrants,22 prescribing forms,
systems and procedure for administrative appropriation and fund
accounting in the several departments,23 settlement and adjustment
of claims and demands by the United States Government or against
it,24 and auditing and investigating the accounts of the several depart
ments and reporting to Congress on various matters including “ every
expenditure or contract made . . . . in violation of law.” 25
Those who attack the constitutionality of the Act claim that the
functions enumerated above involve the exercise of executive powers,
admitting only that some of them are exercised in a quasi-judicial
manner.26 Their views are supported by Springer v. Philippine
19 295 U. S. 602 (1935).
20 28 Stat . 206 (1894), 31 U. S. C. § 72 (1934).
21 28 Stat. 207 (1894), 31 U. S. C. § 74 (1934).
22 28 Stat. 209(1894), 31 U. S. C. § 76 (1934).
22 42 Stat. 25 (1921), 31 U. S. C. § 49 (1934).
21 42 S tat . 24 (1921), 31 U. S. C. § 71 (1934).
25 42 Stat. 25 (1921), 31 U. S. C. § 53 (1934).
26 Current control over the Government’s financial operations is exercised by
countersigning warrants, rendering advance decisions upon questions involving
payments and settling accounts— functions universally recognized as executive
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Islands,21 in which the Court held a statute of the Philippine Islands
invalid which required the management of certain Government prop
erty to be under the control of a board which consisted of the
Governor General, the President of the Senate and the Speaker of the
House of Representatives. The Court made the following distinction
between legislative and executive power: “ Legislative power as
distinguished from executive power is the authority to make laws
but not to enforce them or appoint the agents charged with the duty
of enforcement. The latter are executive functions.” *2
78
It is claimed that Congress has no power or duty to supervise
expenditures. While the Constitution provides that “ no money shall
be drawn from the Treasury but in consequence of appropriations
made by law,” 29 it is argued that this clause is merely a limitation
upon the Executive branch of the Government30 and not a grant of
power to Congress since it is expressed in negative language in con
trast to the affirmative language employed in the clauses embodying
powers granted to Congress.31 Moreover, Article II, Section 3 of the
Constitution imposes upon the President the duty to “ take care that
the laws be faithfully executed.” In executing the laws, the President
is charged with the enforcement of acts of Congress including appro
priation acts among others and of the rights, duties and obligations
growing out of the Constitution itself.
It is admitted that some of the functions of the General Accounting
Office are exercised in a quasi-judicial manner, but it is argued that
they are nonetheless executive. This view is confirmed by the follow
ing statement from Murray v. Hoboken Land & Improvement Co. : 32
“ That the auditing of the accounts of a receiver of public moneys
may be, in an enlarged sense, a judicial act, must be admitted. So
in character. It is by these means that appropriation acts are enforced. Since
it is the responsibility of the President under Article II, Section 3 of the Consti
tution to “ take care that the laws be faithfully executed” it is contended that
these functions are executive. Prescribing accounting forms and systems is
likewise considered an executive function.
27 277 U. S. 189 (1928).
28 2 77 U. S. 189, 202, (1 9 2 8 ); Also see People v. Tremaine, 252 N. Y. 27, 168
N. E. 817, 822 (1929), where the court said: “ The legislative power appropriates
money, and, except as to legislative and judicial appropriations, the administra
tive or executive power spends the money appropriated. Members of the legis
lature may not be appointed to spend the money.”
29 U. S. Const . Art. I, § 9, Cl. 7.
30 Referring to this clause, in Collins v. United States, 15 Ct. Cl. 22, 35 (1879),
the court said: “ That provision of the Constitution is exclusively a direction to
the officers of the Treasury, who are entrusted with the safe-keeping and payment
out of the public money.”
31 U. S. Const . A rt I, § 8.
3218 How. 272, 280 (U . S. 1855).

1938]

F

ed er al

L

e g is l a t io n

945

are all those administrative duties the performance of which involves
the inquiry into the existence of facts and the application to them of
rules of law.”
It is also pointed out that in the Myers case the Supreme Court
held that the President’s power to remove an executive officer could
not be restricted even though the officer exercised his function in a
quasi-judicial manner. In commenting upon this point the Court made
the following statement:
“ Then there may be duties of a quasi-judicial character imposed
upon executive officers and members of executive tribunals whose
decisions after hearing affect interests of individuals, the discharge
of which the President cannot in a particular case properly influence
or control. But even in such a case he may consider the decision after
its rendition as a reason for removing the officer, on the ground that
the discretion regularly entrusted to that officer by statute has not
been on the whole intelligently or wisely exercised. Otherwise he does
not discharge his own constitutional duty of seeing that the laws be
faithfully executed.” 33
It is claimed that the Humphrey’s case has not affected this decision.
The following excerpt from that decision supports this view:
“ The Federal Trade Commission is an administrative body created
by Congress'to carry into effect legislative policies embodied in the
statute in accordance with the legislative standard therein prescribed,
and to perform other specified duties as a legislative or as a judicial
aid. Such a body cannot in any proper sense be characterized as an
arm or an eye of the executive. Its duties are performed without
executive leave and, in the contemplation of the statute, must be free
from executive control. In administering the provisions of the statute
in respect of ‘unfair methods of competition’— that is to say in filling
in and administering the details embodied by that general standard—
the Commission acts in part quasi-legislatively and in part quasijudicially. In making investigations and reports thereon for the
information of Congress under section 6, in aid of the legislative
power, it acts as a legislative agency. Under section 7, which author
izes the Commission to act as a master in chancery under rules
prescribed by the Court, it acts as an agency of the judiciary. To the
extent that it exercises any executive function— as distinguished from
executive power in the constitutional sense— it does so in the dis
charge and effectuation of its quasi-legislative or quasi-judicial powers,
or as an agency of the legislative or judicial departments of the
Government.” 34
Those who argue in support of the constitutionality of the Budget
and Accounting Act of 1921 draw an analogy between the functions of
the General Accounting Office in the settlement of claims by and
against the United States and the functions of the Court of Claims
33 2 72 U. S. 52, 135 (1926).
34 295 U. S. 602, 628 (1935).
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in a similar respect.35 Their opponents reply that the settlement and
adjustment of claims by the Comptroller General is merely an ad
ministrative determination for an administrative purpose 36 whereas
the Court of Claims is a legislative court exercising judicial power for
the purpose of making a final disposition of the rights of the parties.37
Those who favor the 1921 Act could also argue that the General
Accounting Office is properly a legislative agent fulfilling legislative
functions since it conducts investigations designed to aid in the enact
ment of legislation. Support for this view is found in McGrain v.
Daugherty.38
The entire debate centers about a moot question since no attempt
has ever been made by a President to remove a Comptroller General.
In the meantime the conflict between the Executive and Legislative
branches of the Government continues.
SEPARATION OF THE FUNCTIONS OF CONTROL AND AUDIT OF
FEDERAL

FUNDS

BRANCH OF THE

BETWEEN

CONGRESS

GOVERNMENT

IN

AND

THE

ACCORDANCE

EXECUTIVE
WITH

THE

DOCTRINE OF SEPARATION OF POWERS

1. DOCTRINE OF SEPARATION OF POWERS— IN GENERAL

One of the principal characteristics of the American constitutional
system is the separation of the powers of government into three
branches: (1) Legislative,39 (2) Executive,40 and (3) Judicial.41
Within its proper sphere each branch of government is supreme and
none of the other branches may interfere in any way.42 While it is
intended that the three branches of government be independent, the
Constitution does not provide that each branch of government be
35 See statement of 0 . R. McGuire, Hearings before Select Committee on
Government Organization on S. 2700, 75th Cong., 1st Sess. (1937), 382 et seq.
Also see W illoughby, T he L egal Status and F unctions of the General A c
counting Office of the N ational Government (1927) 1, et seq.; McGuire,
Legislative or Executive Control over Accounting for Federal Funds (1926)
20 III. L. R ev. 455; Donovan and Irvine, The President’s Power to Remove
Members of Administrative Agencies (1936) 21 Corn. L. Q. 215.
36 Illinois Surety Co. v. Peeler, 240 U. S. 214, 222 (1 9 1 6 ); Globe Indemnity
Co. v. United States, 291 U. S. 476 (1 9 3 4 ); Lambert Lumber Co. v. Jones Engi
neering and Construction Co., 47 F. (2d) 74 (1 9 3 1 ); McKnight v. United States,
13 Ct. Cl. 292 (1877).
37 Williams v. United States, 289 U. S. 553 (1933).
33 2 73 U. S. 135 (1927).
39 U. S. Const. Art I.
40 U. S. Const. Art. II.
41 U. S. Const. Art. III.
42 Humphrey v. United States, 295 U. S. 602 (1935).
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isolated from the other. Rather it is provided that the three branches
should co-operate, and there are many instances in which more than
one branch of government must act in order to accomplish a certain
objective.43 Further, under the doctrine of separation of powers as
provided in the Constitution, there are positive and negative restraints
upon one branch of government by another. As a result, there is a
system of checks and balances and autocratic government is avoided.
While the doctrine of separation of powers has prevented the concen
tration of power in one branch of government, and has been considered
as a bulwark of free government, it was inevitable that conflicts over
rights and powers of the various branches of government should arise.
From time to time the courts have had to settle questions involving
the allocation of powers.
2. DOCTRINE OF SEPARATION OF POWERS— IN FISCAL MATTERS

In matters pertaining to the financial affairs of the Government, it
is of extreme importance to determine the limit of authority of each
branch of government so that (a) the government may proceed in an
orderly and efficient manner, and (b) definite responsibility be fixed
for the financial policies adopted and followed. Under the Consti
tution, both the Executive and Legislative branches are given authority
with respect to federal funds.44 This was succinctly stated by Presi
dent Wilson as follows: “ The Congress and the Executive should
function within their respective spheres. Otherwise efficient and
responsible management will be impossible and progress impeded by
wasteful forces of disorganization and obstruction. The Congress has
the power and the right to grant or deny an appropriation, or to
enact or to refuse to enact a law; but once an appropriation is made
or a law is passed, the appropriation should be administered or the
law executed by the executive branch of the Government.” 45
What are the respective spheres of the two branches of Govern
ment with regard to federal funds? In the course of the discussion
43 The doctrine of separation of powers is not expressly stated in specific
language in the Constitution. It is implied from Articles I, II, and III. For a
discussion of the inter-relation of the three branches of government, see Ex Parte
Grossmann, 267 U. S. 87 (1925).
44 U. S. Const. Art. I, § 9, Cl. 7 provides: “ No money shall be drawn from
the treasury, but in consequence of appropriations made by law; and a regular
statement and account of the receipts and expenditures of all public money shall
be published from time to time.” The authority of the executive branch is found
in the powers granted in Article II of the Constitution.
45 Cited by President’s Committee, S e n . D oc. N o. 8 ; 75th Cong., 1st Sess.
(1937) 33.
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of the proposed Reorganization Act of 1938, the following distinction
was made:
(a) The control of federal funds is an executive function.
Control involves primarily the functions of settling and
adjusting accounts and claims and rendering advance decisions
involving the expenditure of public funds.
(b) The audit of federal funds is a legislative function.
Audit involves primarily the examination and verification
o f the accounts after transactions are completed in order to
discover and report to the legislative body any unauthorized,
illegal, or irregular expenditures, any financial practices that
are unsound, and whether the administration has faithfully
discharged its responsibility.48
3. PROPOSALS FOR SEPARATION OF FUNCTIONS IN CONNECTION WITH THE CONTROL

AND AUDIT OF FEDERAL FUNDS

While the Senate and House differed *47 on the practical manner in
which the separation could be made, they both agreed that the dividing
line was control and audit. This theory, however, was not new. It
was contended by many that this was the original purpose of the
Budget and Accounting Act of 1921.
48 Congress imposes from time to time certain limitations upon expenditures.
“ These include such diverse matters as requirements that not more than a named
amount of an appropriation be expended in the District of Columbia, that em
ployees abroad must travel on American vessels where ‘available’, that only ma
terials and supplies of American manufacture shall be acquired for public use
or public works, that travel must be at the lowest first-class rate, that news
papers beyond $30 worth a year, and law books, may not be bought without
specific authority of law, that cotton forecasts may not be published, that no
publicity expert or employee of the Pinkerton Detective Agency may be hired.”
See Mansfield, Administrative Finality and Federal Expenditures (1937) 47
Y ale L. J. 607. Thus, a comprehensive audit of governmental expenditures in
volves not only a consideration of the appropriations made by Congress, but also
a review of all other laws affecting the expenditure of funds.
47 Following the passage on March 28, 1938 of the Senate bill (S. 3331) it
was sent to the House of Representatives where it was referred to the Select
Committee on Government Organization of the House (March 29, 1938). The
following day the bill was reported by the Committee, with an amendment, and
committed to the Committee of the Whole House on the state of the Union.
The amendment recommended by the Select Committee of the House was to strike
all of the Senate bill after the enacting clause and to insert new provisions
proposed by the Committee.
The new provisions of the House changed substantially many of those approved
by the Senate. In this article when mention is made of Senate action on the
Reorganization Act it refers to the Senate bill as passed by the Senate. Whenever
reference is made to House action, it refers to the Senate bill as amended by the
Select Committee of the House. H. R. Rep. N o. 2033, 75th Cong., 3rd Sess. (1938).
The Senate bill in the form passed by the Senate will be referred to hereafter
as S. 3331. The bill in the form reported out by the House Committee will be
referred to hereafter as S. 3331 (as amended).
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(a) Abolition or Modification of General Accounting Office

To accomplish the separation, the Senate proposed the abolition of
the General Accounting Office. The functions of the General Account
ing Office with regard to the control of public funds were to be trans
ferred to the Bureau of the Budget.48 This Bureau was to be made
an independent agency within the executive branch of the government,
rather than as part of the Treasury Department as is now the case.49*5
2
1
The functions of audit were to be transferred to a new officer, an
Auditor General,60 who was to be unequivocally an officer of Congress
since he was to be appointed by a Congressional Committee and could
be removed only by Congress.61
The House did not consider it necessary to abolish entirely the
General Accounting Office. Nor did the House concur in the view
that it was advisable to transfer the functions of control to the Bureau
of the Budget, or even to the Treasury Department as was also sug
gested. The House objected to transferring the control of functions
to the Bureau of the Budget because that office has the duty of approv
ing the estimates of appropriations and it should not have the
additional duty of controlling expenditures. The House also objected
to giving the authority to review expenditures to the Treasury Depart
ment because it is itself a large spending agency.
The House believed that the control of expenditures of public funds
should be exercised by a nonspending independent agency. Mindful
of the conflicts which had existed between the Comptroller General
and the Executive branch of the Government, however, the House in
its amendment, provided that while the General Accounting Office,
headed by the Comptroller General, should be continued in modified
form, nevertheless it should be part of the Executive branch of the
Government. Furthermore, the House proposed that the Comptroller
General should serve without term and be subject to removal by the
President.62
( b) Auditor General

Although the Constitution provides that no money shall be drawn
from the Treasury, but in consequence of appropriation made by law,
prior to 1921 there was no machinery established by which an officer
48 S. 3331, § 301 (a ). See also Report of Select Committee on Government
organization of the Senate, Sen. Rep. N o. 1236, 75th Cong., 1st Sess. (1937)
for a full explanation of all the Senate proposals.
48 Id. at § 301 ( f ) .
=o Id. at § 301 (a ).
51 Id. at § 302.
52 H. R. R ep. N o. 2033, 75th Cong., 3rd Sess. (1938), 19 et seq.
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or agent of Congress could review the acts of the Executive branch
of the Government to see that funds were expended only in accordance
with the appropriations made by Congress. It evidently was the
intent to accomplish this by the Budget and Accounting Act of 1921
because the Select Committee on Government Organization of the
House of Representatives reported: “ The purpose of this title is to
strengthen the Budget and Accounting Act, 1921, by amending it so
as to carry out what your committee believes to have been the original
intention of the Congress in enacting that act, namely, to provide the
Congress with an independent audit of the receipts and expenditures
of the Government by an agent directly responsible to the Congress.” 53
From the debates and hearings on the proposed Reorganization Act
o f 1938, it is apparent that if that was the intent of Congress in 1921,
the present General Accounting Office has not come up to the expec
tations of Congress. It was said by some that the difficulty was in
the manner in which the office was conducted, while others claimed
that the trouble was with the Budget and Accounting Act itself, and
hence the act should be amended.54
Fundamentally, however, it seems that the principal difficulty was
that Congress did not give sufficient consideration to the doctrine of
separation of powers when it passed the Budget and Accounting Act
of 1921. Under that act, the Comptroller General, the auditing officer
(agent of Congress), was vested also with executive control functions.
The Comptroller General, therefore, was in the anomalous position
of being required to settle and adjust accounts and claims and then
to report his criticism of his own settlements and adjustments.
Both the House and Senate evidently recognized the anomalous
position of the present Comptroller General and both in the Senate
bill, and in the House amendment, the duty of making an independent
audit of receipts and expenditures was proposed to be placed in a
new officer, an Auditor General. Had the proposed Reorganization
Act of 1938 been adopted, the functions of the Auditor General would
have been tw ofold:
(1) To aid Congress in considering legislation pertaining to
financial matters, to make investigations regarding expenditures,
appropriation, or revenue; and
(2) To establish accountability of the Executive to the Congress to
see that expenditures were made only in accordance with appropria
tions of Congress and other requirements of law, and to see that in
all other matters pertaining to public funds the Executive observed
the mandates of law.
53 Ibid.
54 See generally Hearings before the Joint Committee on Government Organi
zation, 75th Cong., 1st Sess. (1937) and also Hearings before the Select Com
mittee on Government Organization of S. 2700, 75th Cong., 1st Sess. (1937).
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The Senate proposed that the Auditor General be appointed by a
Joint Committee of Public Accounts for a term of fifteen years, and
that he could be removed only by Congress.*56
The House, however, provided that, while the Auditor General was
to be appointed for a term of fifteen years and could be removed only
by a joint resolution of the Congress or by impeachment, he should
be appointed by the President, with the confirmation of the Senate.56
Although, under both the Senate and House proposals the Auditor
General could not be removed by the President, this provision would
evidently be constitutional. Unlike the case of the present Comptroller
General, there would be no doubt that the new Auditor General
would have been an officer of Congress with absolutely no executive
functions.57
The Senate and the House were convinced that to audit efficiently
the accounts of the executive branch of the Government the audit
should not be concentrated in Washington.58* Both the Senate and
House proposed that the auditing be decentralized, and that it be
conducted in different sections of the country. As stated by the House
Committee: “ Representatives of the Auditor General will be stationed
next door to each of the disbursing officers in the field, and the dis
bursing officers will be required . . . . to transmit daily to such
representatives copies of all checks, pay rolls, vouchers, and other
supporting documents.” 58
The Comptroller General under the Budget and Accounting Act
of 1921 was severely criticized for having failed to report promptly
and adequately to Congress. It was this same type of criticism, in
part, which had led to the enactment of the Budget and Accounting Act,
but that act evidently did not accomplish the expectations of Congress.
To obviate a similar situation, both the Senate and the House proposed
that the new Auditor General should report to Congress not later
than March 1st of each year, and further that the reports should
follow as closely as possible the types of reports furnished by certified
public accountants to large private corporations.60 The Senate bill
went even further ancl required that, if any serious matter developed
in the course of any audit which required immediate attention, the
Auditor General should report immediately to the Joint Committee
on Public Accounts rather than to wait until the following March.61
^ S. 3331, § 302.
56 S. 3331 (as amended) §§ 401, 402.
57 See Donovan and Irvine, The President’s Power to Remove Members of
Administrative Agencies (1936) 21 Corn. L. Q. 215.
58 S. 3331, § 303 ( a ) ; S. 3331 (as amended) § 403 (b).
58 H. R. Rep. N o. 2033, 75th Cong., 3rd Sess. (1938), 20.
6»S. 3331, § 303 (a), S. 3331 (as amended) § 405 (b).
<” S. 3331, § 303 (j ).
5
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(c) Settling Questions of Jurisdiction

As pointed out, under the system prior to 1921, if any department
or establishment challenged the jurisdiction of the Comptroller of
the Treasury to decide a particular matter, the Comptroller obtained
a ruling from the Attorney General as to whether he or the depart
ment or establishment concerned had jurisdiction to decide the matter.
The exact jurisdiction o f the Comptroller General under the Budget
and Accounting Act of 1921 was not definitely established. Con
sequently, since 1921 there has been a constant conflict between
departments or establishments and the Comptroller General as to his
jurisdiction.
Both the Senate and House recognized the present unsatisfactory
situation. In both the Senate bill and the House amendment, there
was provided that the Attorney General, upon the request of the
Comptroller General (in the House amendment)62 or of the Budget
Director (in the Senate b ill)63 or of any department or establishment
concerned, could determine the jurisdiction of the respective officers
or departments. The opinion of the Attorney General on the question
of jurisdiction was to have been final and conclusive. The Attorney
General could not, however, consider and decide the merits of the
case, but simply the question of jurisdiction.
The House bill further provided that the Comptroller General should
determine the availability of appropriations, but that he should not
have any authority whatsoever to revise the action of other officers
of the Government under statutes vesting in them the power to make
findings of fact or decisions in matters arising in their departments
or establishments.64*
( d)

Joint Committee on Public Accounts

The Senate bill provided for the creation of a Joint Committee on
Public Accounts.66 While such a committee would have been new in
American government, in England there has been such a committee
since 1862.66 The Joint Committee on Public Accounts was to have
consisted of fourteen members, seven senators appointed by the VicePresident, and seven members of the House of Representatives
appointed by the Speaker of the House. The minority party would
have been given representation in the committee.
The Joint Committee would have appointed the Auditor General.
Under the Senate bill, it would have been the duty of the Joint Com
62 S. 3331 (as amended), § 304 (d).
63 S. 3331, § 301 (b).
64 S. 3331 (as amended), § 304 ( c ) ; See also H. R. Rep. N o. 2033, 75th Cong.,
3rd Sess. (1938), 22.
85 S. 3331, § 307.

66 W illoughby, Legal Status and F unctions of the General A ccounting
Office of the N ational Government (1927) 141.
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mittee to examine and study all reports submitted to Congress and
to the Joint Committee by the Auditor General. Whenever required,
the Committee would have conducted investigations and hearings and
would have reported to Congress with appropriate recommendations.
The House did not follow this provision, and did not establish a
committee to deal with the Auditor General. Under the House amend
ment, the Auditor General’s reports would have gone to the entire
Congress and would have been referred to appropriate committees.67
The recommendation of the Senate for a Joint Committee was one
of the outstanding improvements in the present fiscal system proposed.
One of the weaknesses of the present system is the absence of such a
committee. Since no particular committee is charged with the respon
sibility of supervising the auditing officer of Congress, that official
cannot function properly. If such a committee were in existence, it
could summon the heads of executive departments and agencies to
explain any expenditures to which the agent of Congress had taken
exception. In any case not explained to its satisfaction, the committee
would report its findings to Congress with appropriate recommenda
tions. The mere existence of such a committee would go far in
preventing the misapplication of public funds, as executive officers
would avoid being called before a Congressional committee with all
the attendant publicity.68
CONCLUSION

Although Congress has failed to pass the proposed Reorganization
Act of 1938, the hearings and debates on the bill indicated that the
Budget and Accounting Act of 1921 as it applies to the Comptroller
General is unsatisfactory. The question raised in 1920 by President
Wilson as to whether Congress may deny the President the right to
remove the Comptroller General has not been satisfactorily answered.
Furthermore, it is conceded that the Comptroller General holds an
anomalous position exercising some functions which are executive in
character while at the same time exercising others which are legis
lative in character. The exact limits of the jurisdiction of the Comp
troller General have not been clearly defined. The confusion and
conflicts arising from such a condition were fully portrayed in the
discussions of the proposed Reorganization Act.
These are problems that will have to be solved eventually if the
Government is to be operated efficiently and in accordance with the
doctrine of separation of powers. When and how these problems will
be solved will again be the task of Congress at some early date.
CHRISTOPHER DEL SESTO.
ROBERT F. GRAHAM.
67 S. 3331 (as amended), § 406.
98 Sen . Rep. No. 1236, 75th Cong., 1st Sess. (1937), 14.

THE LEGISLATIVE RIDER AND THE VETO POWER
N AUGUST 17, 1937, the President signed the District of
Columbia Revenue Act of 1937.1 As a rider to that bill the
Tydings-Miller price-fixing amendment to the anti-trust laws was
also approved by him. He had previously informed the Senate that
the Tydings-Miller bill should not, in his judgment, receive the con
sideration of Congress at that time.2 However, to save the District
of Columbia from a serious financial crisis he was forced to approve
this measure to which he had voiced a strong opposition.
The President resentful at thus being forced into approval of a
measure to which he was opposed re-echoed the sentiments of Senator
King who, when the bill was reported from the Committee on the
District of Columbia, said,
“ H. R. 7472, a bill to provide additional revenue for the District
of Columbia, and for other purposes*, passed the House of Repre
sentatives on June 18, 1937. The measure seeks to provide revenue
for the District of Columbia and deals exclusively with matters of
revenue and taxation. It was referred to the Committee on the District
of Columbia, of the Senate, and that Committee on the 7th of July
reported the bill with sundry amendments. The Senate Committee
attached an amendment which has no relation whatever to revenue
or taxation. It is, in my opinion, wholly irrelevant and improper.
It is not intended to provide revenue for the District of Columbia or
to meet the tax situation, or to aid the District of Columbia in meeting
its deficits. It is an indefensible rider which has no place on H. R.
7472 and should be stricken from the bill.
“ There can be no justification in my opinion for attaching riders
to revenue measures and, for that matter, to any form of legislation.
This rider relates to a matter foreign and alien to the bill under
consideration, and has been befQre the Committee on the Judiciary
of the Senate as S. 100 and is now upon the Senate Calendar where
it has been since March 29, 1937. No motion has been made by the
proponents of the rider to have the Senate take S. 100 up for con
sideration. Apparently it is thought that by attaching this rider to
the bill, which must be passed within a short time to meet the
imperative demands of the District of Columbia, there is a chance to
assure its passage. Certainly the measure, if it has merit, can be
brought before the Senate upon motion and there stand or fall
according to its merits. But it seems to me improper to take advantage
of the desperate condition of the District of Columbia, which will be
without funds within a few days, and employ this proposed tax bill
as a vehicle to secure the passage of a measure which seeks to repeal
1 50 Stat . 673 (1937).
2 81 Cong. Rec . 3838 (1937).
954
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the Sherman anti-trust law and to permit price fixing in many States
and thus to affect business and economic conditions throughout the
United States.” 3
The Tydings-Miller rider amended the Sherman Anti-Trust Law
of 1890 4 by providing that it shall not render illegal contracts or
agreements prescribing minimum prices for the resale of certain
commodities sold in interstate commerce and resold where such con
tracts or agreements as to intrastate commerce have been legalized
by the law of the state where made. This amendment affecting the
broad subject of trade practice regulation was obviously entirely
extraneous to the subject matter of the bill to provide additional
revenue for the District of Columbia. Had it been considered as a
separate bill it is extremely doubtful, in view of the attitude of Con
gress and the President, that it would have become law.
The outspoken opposition to the engrafting of this amendment
upon a revenue measure to which it bore no relation was one of the
contributing factors to renewed agitation for giving the President
power to veto a part of a bill while approving the remainder.
Such a measure was requested in 1873 by President Grant,5* and
from that date to the beginning of the present session of Congress
at least eighty resolutions looking toward such a constitutional amend
ment were presented to the House or Senate.0 President Roosevelt
gave added impetus to this effort in his budget message submitted
to Congress on January 5, 1938,7 in which he said,
“ An important feature of the fiscal procedure in the majority of
our States is the authority given to the Executive to withhold approval
of individual items in an appropriation bill, and while approving the
remainder of the bill, to return such rejected items for the further
consideration of the legislature. This grant of power has been
considered a necessary corollary of the power of the legislature to
withhold approval of items in the budget of the Executive; and the
3 Sen . Rep. No. 879, Part 2, Minority Views to accompany H. R. 7472, 75th
Cong., 1st Sess. (1937).
4 26 S t a t . 209 (1890), 15 U. S. C. § 45 (1934). See Legis. (1938) 26 G eorge
to w n L a w J ourn al 403, for a discussion of the Tydings-Miller Amendment to
the Anti-trust Laws.
5 7 H. R. Misc. Doc. No. 210, 53d Cong., 2d Sess. (1893) 242.
President Grant, in his first annual message to Congress, asked that Congress
give consideration to his request: “ to authorize the Executive to approve so much
of any measure passing the two Houses of Congress as his judgment may dictate,
without approving the whole, the disapproved portion or portions to be subjected
to the same rules as now, to-wit, to be referred back to the House in which the
measure or measures originated, and if passed by a two-thirds vote of the two
Houses, then to become a law without the approval of the President............. ”
0 Legis. (1936) 25 G eorgetown L a w J o urn al 106, 111.
^ H. R. Doc. No. 399, 75th Cong., 3d Sess. (1938).
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system meets with general approval in the many States which have
adopted it. A respectable difference of opinion exists as to whether a
similar item veto power could be given the President by legislation
or whether a constitutional amendment would be necessary. I strongly
recommend that the present Congress adopt whichever course it may
deem to be the correct one.”
There are now pending before Congress eight resolutions for the
submission of a constitutional amendment to give the President item
veto power.8 These resolutions differ somewhat in that four of them
would give the President power to reduce as well as wholly disapprove
items. In the event o f reduction the item or items reduced would be
reconsidered in the same manner as items wholly disapproved. Also,
they would apply variously to, “ General Appropriation Bills” , “ Any
bill containing appropriations of money, taxes . . . . or other fiscal
items” , “ Any bill making appropriations of Money” , and “ Any bill
making appropriations of money embracing distinct items” . All of
the pending resolutions provide that the item veto power shall be used
in the same manner and subject to the same limitations as Section 7,
Article I of the Constitution. This would seem to allow the President
to reduce or eliminate items by a pocket veto and thereby to promul
gate laws in an emasculated form never intended by Congress.
The attempt to give this power to the Executive took another form
in the bill making appropriations for the Independent Offices for the
fiscal year of 1939.9 As the measure passed the House it embodied a
8 S. J. R es . N o. 4, 75th Cong., 1st Sess. (1937), introduced by Mr. McCarran,
providing for adding to Section 7 of Article I of the Constitution of the United
States a provision giving the President individual item veto power.
S. J. Res . N o. 6, 75th Cong., 1st Sess. (1937), introduced by Mr. Vandenberg,
providing for a new amendment to the Constitution giving the President item
veto power.
H. J. Res . N o. 72, 75th Cong., 1st Sess. (1937), introduced by Mr. Dirksen,
providing for a new amendment to the Constitution giving the President item
veto power.
H. J. R es. N o. 196, 75th Cong.; 1st Sess. (1937), introduced by Mr. Luckey,
providing for a new amendment to the Constitution giving the President item
veto power.
H. J. Res. N o. 469, 75th Cong., 1st Sess. (1937), introduced by Mr. Citron,
amending Section 7 of Article I of the Constitution by adding thereto a provision
giving the President the item veto power.
H. J. R es . N o. 470, 75th Cong., 1st Sess. (1937), introduced by Mr. Citron,
providing substantially the same power in the President as H. J. R es. N o. 469.
H. J. R es. N o. 515, 75th Cong., 2d Sess. (1937), introduced by Mr. Taylor,
providing for adding to Section 7 of Article I of the Constitution a provision
giving the President item veto power.
H. J. R es. N o. 555, 75th Cong., 3d Sess. (1938), introduced by Mr. Celler,
providing for a new amendment to the Constitution giving the President item
veto power.
9 H. R. 8837, 75th Cong., 3d Sess. (1938).
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section authorizing the President to eliminate or reduce any appro
priation in the bill by executive order when he deemed it expedient
to do so. The Senate Committee reported it to the Senate on January
17, 1938, with section 2 stricken. The bill passed the Senate with said
amendment agreed to on February 25, 1938. The Conference Com
mittee sustained the change and it was accepted by the House. At
the time there was raised a very strong doubt as to the constitution
ality of such a provision.10 Senator Vandenburg11 stated it as his
opinion that a constitutional amendment is “ absolutely essential” and
said,
. . . before this proposed amendment was suggested I sought
the best legal advice available in this country............ there was almost
unanimous agreement that a constitutional amendment is required;
and this conclusion is borne out by the legislative record since 1875,
sustained in turn by a study made by the legislative counsel of the
present Senate.” Senator Borah’s remarks indicate that he concurs
in this view.12 If the attitude of these men reflects that o f a majority
of the Senate, there seems little likelihood of securing the passage of
a provision such as that contained in section 2 of the Independent
Offices bill.13
Assuming that the President is given the power by amendment or,
if possible, otherwise, there remains the question o f whether such
power would be any aid in a situation like that presented by the
rider to the District of Columbia Revenue Bill.14*1
6 With respect to
this question, it is interesting to note the opinion of the Supreme
Court in the case of Bengzon v. The Secretary of Justice and Insular
Auditor of the Philippine Islands 15 wherein the Court stated:
“ An item of an appropriation bill obviously means an item which
in itself is a specific appropriation of money, not some general pro
vision of law which happens to be put into an appropriation bill.
Provisions granting power to the executive to veto an item or items
of an appropriation bill, are to be found, in various forms of expres
sion, in many of the state constitutions. Their object is to safeguard
the public treasury against the pernicious effect of what is called
“ log-rolling” — by which, in order to secure the requisite majority to
carry necessary and proper items of appropriation, unnecessary or
even indefensible items are sometimes included.”
The Bengzon case 16 arose on a suit for a writ of mandamus com
manding the defendants to pay Bengzon a gratuity awarded him by
10 Legis. (1936) 25 Georgetown L aw J ournal 106, 111.
11 83 Cong., R ec. 60 (1938).
12 Ibid.
12 H. R. 8837, 75th Cong., 3d Sess. (1938)
14 H. R. 7472, 75th Cong., 1st Sess. (1937).
is 299 U. S. 410 (1937).
16 Ibid.
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Section 7 of the Retirement Gratuity Law,17 which provided for the
payment of retirement gratuities to officers and employees of the
Insular Government retired from service under certain specified
conditions. The Act contained twelve sections, only one of which
(Section 10) made any appropriation. It provided “ The necessary
sum to carry out the purposes of this Act is hereby appropriated out
of any funds in the insular treasury not otherwise appropriated” .
The other sections fix the effective date, the basis for computing the
gratuity, succession in respect of gratuities in the event of death,
and other provisions of a similar nature. Section 7 extended the
gratuities to Justices of the Peace who were obliged to relinquish
office during 1933 in accordance with an act relative thereto. The
Act was returned by the Governor General endorsed “ Approved,
section 7 excepted.” The Governor General of the Philippines is
given the item veto power by section 19 of the Organic Act of August
29, 1916,18 which, among other things, states “ The Governor General
shall have the power to veto any particular item or items of an appro
priation bill, but the veto shall not affect the item or items to which
he does not object.”
With respect to whether or not the Act was an appropriation act
the Court said:
“ An examination of the act itself discloses that, with the exception
of section 10, the bill itself proposed only general legislation. Elimi
nating section 10, the remaining eleven sections could stand as a
generic act of legislation, leaving the specific matter of appropriation
to be dealt with by later enactment. The term ‘appropriation act’
obviously would not include an act of general legislation; and a bill
proposing such an act is not converted into an appropriation bill
simply because it had engrafted upon it a section making an appro
priation. An appropriation bill is one the primary and specific aim
of which is to make appropriations of money from the public treasury.
To say otherwise would be to confuse an appropriation bill proposing
sundry appropriations of money with a bill proposing sundry pro
visions of general law and carrying an appropriation as an incident.”
The commingling of affirmative legislation and appropriation, as in
the Bengzon case, is a practice frequently followed and one which it
appears would be followed to an even greater extent were the
Executive given the proposed power. In view of this decision will not
the proposed amendment, while to a certain extent protecting the
treasury, leave unsolved the problem presented by riders which seek
no appropriation but only to pass general legislation, and riders on
bills other than appropriation bills? The states which have granted
the item veto power to their executives have encountered a wide
17 Act 4051, L aws of the P hilippines .
18 39 Stat . 545, 551 (1916), 48 U. S. C. § 1052 (1934).
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variety of such difficulties, and their courts have arrived at some
apparently irreconcilable conclusions.19
Would such power have enabled the President to eliminate the
sugar bounty provisions of the Tariff Act of 1890,20 which were an
amendment to that act and which the Supreme Court found to be
severable from that act and said that the parts of the act imposing
duties would remain in force even if these bounty provisions were
held unconstitutional? If such an amendment were adopted would it
enable the Executive to veto a rider similar to the Reed Amendment
tacked on to the Postal Appropriations Bill of 1918? 21 This amend
ment was entirely foreign to the Postal Appropriations Bill and was
actually an amendment to the Webb-Kenyon Act,22 providing penal
ties for the violation of that Act, such penalties having been omitted
in the Act as it originally passed. It would not clearly obviate the
difficulty that might arise, for example, if the Anti-Lynching bill
were tacked on to currently pending legislation. There can be little
doubt that such a rider would not come within the purview of any
of the pending resolutions for the item veto power.
But if Congress seriously desires to curb such riders could it not
do so without sacrificing any of its power to the Executive? The
solution might lie in the adoption by both House and Senate of more
stringent rules, which, if adopted and observed, would provide the
most effective control of riders.
19 Legis. (1936) 25 Georgetown L aw J ournal , 106, 132.
20 26 S tat . 567 (1890).
Sustained in Field v. Clark, 143 U. S. 649 (1892), when the court said:
“ Unless it be impossible to avoid it, a general revenue statute should
never be declared inoperative in all its parts because a particular part
relating to a distinct subject may be invalid. A different rule might be
disastrous to the financial operations of the government, and produce the
utmost confusion in the business of the entire country.”
Thus, by following the principle of severability of statutes, the courts have in
themselves a quasi item veto power such as that sought by the Executive. This
power of the judicial branch of the government has been encouraged in its rise
by the legislature in the wholesale use of the separability clause. See, for example,
Section 902 of the proposed Revenue Act of 1938 (H. R. 9682, 75th Cong., 3d
Sess.) : “ If any provision of this Act, or the application thereof to any person
or circumstances, is held invalid, the remainder of the Act, and the application
of such provisions to other persons or circumstances, shall not be affected
thereby.”
The doctrine of severability and the effect of the separability clause have
recently been evaluated by the Court in Electric Bond and Share Co. v. Securities
Exchange Commission, 58 Sup. Ct. 678 (1938). The doctrine applies to all types
of statutes and the separability clause is used generally in all forms of legislation.
21 39 Stat . 1058, 1069 (1917).
22 37 S tat . 699 (1913), 27 U. S. C. § 122 (1934).

960

T

h e

G

e o r g e t o w n

L

a w

J

o u r n a l

[Vol. 26

The Senate until 1877 had no rule controlling riders.23 In fact in
1853, in deciding the question raised as to the germaneness of an
amendment offered, the presiding officer of the Senate, Mr. Badger,
ruled as follows:
“ The 30th rule simply applies to amendments proposing additional
appropriations. A member may move to strike out anything he
pleases, except it be additional appropriation.”
And to elucidate the freedom of the various Senators at this point,
Mr. Badger went on to rule:
“ It will be observed in the first place that there is no rule of the
Senate by which amendments to any proposition before this body
can be excluded on the ground of irrelevancy. That is clear. Accord
ing to the general parliamentary rule, it is not a question of order
to be decided by the presiding officer whether an amendment is rele
vant or not............ Any Senator may move any matter, however
foreign or inconsistent with the provisions of the bill or subject before
the Senate, as an amendment, if he pleases. If its irrelevancy be an
objection, it is for the Senate to decide by voting it down. It is not
a question of order.” 24
However, today the Senate does have a rule requiring amendments
to general appropriation bills to be germane. The rule states that
“ No amendments which propose general legislation shall be received
to any general appropriation bill, nor shall any amendment not
germane or relevant to the subject matter contained in the bill be
received............ ” 25
In the House of Representatives, on the other hand, as early as
1835 the delays caused by injecting foreign legislation into appro
priation bills had irritated such men as John Quincy Adams. In the
course of discussion he suggested that appropriation bills be stripped
of everything save appropriations. A fortification bill had failed in
the preceding session because the Senate had refused to agree to a
provision in the nature of legislation. But the proposed change was
not then made.26
However, the matter soon thereafter came to a head. In 1836
Congressman Mercer attempted to tack to the diplomatic appropri
ation bill an amendment for the distribution of surplus funds in the
23 C hamberlain , L egislative P rocesses, N ational

and

State (1935) 168.

24 Cong. Globe, 32d Cong., 2d Sess. (1853) 820.
25 Paragraph 4 of Rule X V I of the standing rules of the Senate. This prohibi
tion with respect to appropriation bills does not inhibit, of course, amendments
to tax bills and revenue measures. Such measures are legislation— appropriation
bill are not. Hence the Tydings-Miller amendment to the Revenue Act of 1937
(see footnote 1, supra).
26 L uce, L egislative P roblems (1935) 426.
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Treasury among the various States.27 Thereafter, in 1837, the House
agreed to a rule keeping out of general appropriation bills provisions
“ for any expenditures not previously authorized by law.” 28 But in
1838 the bars were again let down; the House added to the above
rule the qualification “ unless in continuation of appropriation for
such public works and objects as are already in progress and for the
contingencies for carrying on the several departments.” 293
0
In 1855, when the slavery issue was ushered into Congress with
the new Republicans, the “ Anti-Nebraska” men tacked on to an army
appropriation bill a proviso forbidding the use of Federal troops for
the enforcement of territorial laws.80 President Pierce and the demo
cratic senators denounced this as revolutionary. But the young era
champions were adamant, clamoring that the Representatives were
merely using the right of Englishmen when they imposed conditions
on making grants. William Pitt Fessenden loudly declared, “ It is a
power essential to the preservation of our liberties.” 31
Up to that time the rider had been the usual method by which one
House could coerce the other. But when President Johnson’s enemies
were looking for effective ways to render him powerless, they seized
upon the rider and used it to embarrass the Executive.32 The contro
versy in the House over the rider principle laged at times, only to
be allowed to lapse into peaceful unconcern at other times. But in
1911 the House strengthened previous rules regarding riders by the
provision in its rules, “ No amendment shall be in order to any bill
affecting revenue which is not germane to the subject matter in the
bill.” 33 Today section 7 of the House Rules requires that “ No motion
or proposition on a subject different from that under consideration
shall be admitted under color of amendment.” 34*
That the House rule as to germaneness is not of historical interest
alone is evidenced by the discussions in the last session of Congress
over the “ Wages and Hours Bill.” 36 On December 15, 1937, Mrs.
Norton introduced an amendment to tljis bill, and the question of
germaneness was raised.36 The Chair, in deciding that Mrs. Norton’s
amendment was germane, referred to previous rulings on this matter,
and called particular attention to the definition of the word “ germane”
27 Ibid.
28 Ibid.
29 Ibid.
30 Ibid.
31 Cong. Globe, 34th Cong., 1st
32 L uce, L egislative P roblems
33 Id. at 429.
34 H ouse M an u al , Rule X V I, f
33 S. 2475, 75th Cong. 1st Sess.
36 82 Cong. R ec. 2025 (1937).

Sess. (1855) 1096.
(1935) 427.

7.
(1937).
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as it relates to parliamentary law. The Chair referred to Mr. Chair
man Fitzgerald’s ruling:
“ The meaning of the word ‘germane’ is akin to, or near to, or
appropriate to, or relevant to, and germane amendments must bear
relationship to the provisions of the bill as will meet other tests;
that is that they be a natural and logical sequence to the subject
matter and purpose, and propose such modification as would naturally,
properly, and reasonably be anticipated.” 37
Thus today we have the House of Representatives restricted in the
matter of riders; the Senate is almost unhampered by any rule. This
latter body, still clinging to Jefferson’s Manual o f Parliamentary
Rules in theory, obtains thereby a decided advantage over the House;
it can take a House bill and add to it or substitute for it anything it
pleases, whether relevant or not. Judicial support of such interpre
tation of parliamentary law may be found in the Cotton Futures case,
where Judge Hough said:
“ Though an amendment may be the most important part of an
act, it remains only an addition or subtraction.” 38
It is, of course, possible for Congress itself through appropriate
rules to solve the whole problem, and it may be that the present
agitation, or a reoccurrence of instances similar to the TydingsMiller rider to the District of Columbia revenue bill, will result in
Congress itself striving to abolish the rider. This is perhaps the
speediest and easiest method of controlling the situation and would
necessitate no delegation of power to the Executive. However, it may
be that the whole story is simply a case of history repeating itself,
with much being said concerning the problem and nothing whatever
done to solve it.
VINCENT J. CASEY.
THOMAS

37 8 Cannon P recedents (1935) 2993.
=« Hubbard v. Lowe, 226 Fed. 135 (S. D. N. Y. 1915).

E.

NAUGHTEN.

THE 1937 “ TAX LOOPHOLE” A C T : UNFINISHED WORK
THE W RITER’S present series of three papers relating to the
I NRevenue
Act of 1937 (the so-called “ Tax Loophole Act” ) the first
paper outlined the specific tax-avoidance and tax-evasion devices
that the Act was designed to close.1 The second paper described the
Act with particular reference to such loopholes and endeavored to
demonstrate how it would operate to close them.2 The present, and
final, paper attempts to set forth briefly some of the main classes of
federal-income-tax loopholes that, because they are still in existence,
may be looked upon as the unfinished work of the 1937 Act.
MEANING OF TERMS

As used in this presentation, the word “ loophole” is interpreted
broadly, being meant to connote any means whereby the liability of
a person or a corporation with regard to federal income taxes may
apparently be legitimately reduced or entirely eliminated in contra
vention to the desires of the United States Treasury Department.
The subject matter is thus restricted to only those means that
appear to be legitimate, that is, those seemingly permissible. For
obviously there would be no worthy general object in directing atten
tion to means that are probably or apparently illegitimate, such as
understating income or overstating the amount of an allowable de
duction. Important to observe, however, the dividing line between
loopholes that are legitimate and those that are not is a hazy and
indistinct one; furthermore, it is constantly varying in accordance
with the changes in the revenue laws and the courts’ interpretations
of them. Consequently, a loophole may appear to be legitimate to-day,
— and tomorrow it will be recognized as illegitimate.
The subject matter is also restricted to those devices that reduce
federal income taxes against the wishes of the Treasury Department.
In this sense, as will be seen, the purchase of tax-free municipal bonds
is a means o f tax avoidance. The marriage of two people whose
personal exemptions were $1,000 each, however, would not be a
means of tax avoidance, even though their exemption as a married
couple, viz., $2,500, exceeds by $500 the total of their previous per
sonal exemptions. For the Treasury Department, at least in so far
as it may be judged by its official and semi-official pronouncements
1 Sweeney, The 1937 “ Tax Loophole” A ct: Purpose (1938) 26 Georgetown
L aw J ournal 380.
2 Sweeney, The 1937 “ Tax Loophole” A ct: Accomplishment (1938) 26 George
town L a w J ournal 695.
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of recent years, has not been advocating the elimination of the larger
personal exemption that, in comparison with the aggregate of the
personal exemptions of two single people, a married couple enjoys.
In this paper the word “ avoidance” will be distinguished, as care
fully as the facts appear to permit, from the word “ evasion” . The
basis of distinction will be the one that seems to have grown up- in
various writings on this subject; namely, the restricting of “ avoid
ance” to represent a means that is apparently proper, even if against
the wishes o f the Treasury Department, and the restricting of “ eva
sion” to represent a means that is apparently improper or even
immoral.3
Some excellent comments on this distinction are to be seen from
Paul’s Studies in Federal Taxation, thus:
“ . . . . There is a vital distinction between the terms ‘avoidance’
and ‘evasion’............ The difficulty of stating a distinction does not
necessarily mean absence of distinction............
“ While avoidance may involve artifice or craft, it is significant that
the word ‘evade’ is defined as being avoidance by artifice or craft.
In other words, the term ‘evade’ carries additional derogatory
implications.
“ For tax purposes the verb ‘avoid’ frequently relates to activities
connected with the events transpiring before a tax liability is created,
events which may or may not, according to their precise shaping,
create tax liability. Taxpayers are, of course, to some degree in con
trol of their destinies, and may in part mould events. The conscious
shaping of tax determining events is certainly one type of tax
avoidance.
“ Evasion, in its most extreme form, may relate to activities post
dating events which have created liability, such as attempts to escape
from payment of a tax finally due under the facts and law as they
clearly exist. The distinction sought is not black and white; evasion
may also occur at an earlier point of time, and consist of the manipu
lation of events determining liability in some manner to escape
liability. But this manipulation must, if there is evasion, have in it
elements of deceit, if not fraud, more specifically, if there is evasion,
there will be subterfuge, camouflage, concealment, some attempts
to color or obscure events, or to make things seem other than they
are. Once the event is determined, the only question left is one of
law. In other words, there is usually in evasion some degree of effort
to represent events, not as they truly occurred, but in a light deemed
advantageous to the taxpayer. In this sense the contrast with the
word ‘avoid’ is most significant. A person who merely avoids conceals
and misrepresents nothing. He may shape events affirmatively or
negatively toward freedom from tax, but once the determining events
3 In the words of Secretary of the Treasury Morgenthau: “ . . . . the difficulty
of distinguishing, at least before a case is tried, between tax avoidance which
is supposed to be proper, and tax evasion which is supposed to be immoral.”
Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th Cong.,
1st Sess. (1937), pt. 1, p. 10.
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have occurred, he reveals them, sometimes boldly, depending upon
a defect or loophole in the law, or an intentional or unintentional
failure of the law to impose tax upon the transaction which occurred.
Sometimes the law is ambiguous, and the avoider does no more than
choose the less perilous road.
“ If these distinctions are kept in mind, it must be apparent that
every taxpayer is a potential tax-avoider, and that relatively few
taxpayers are tax-evaders. The distinction between avoiders and
evaders is almost as ephemeral as the one between avoiders and nonavoiders. No sane taxpayer is looking for the opportunity to pay
more tax than he validly should. A man must have a Utopian set of
ideals to expect a taxpayer to pay a greater tax than is due upon the
basis of the necessities of his case. It might as well be insisted that
he donate money to the Government............ The man who seeks a
limitation upon personal liability in connection with his business
by forming a corporation is no more respectable— and no less human
— than a taxpayer who gives his wife securities so that she may pay
a lower tax upon the income therefrom.” 4
The following statements from the courts themselves regarding
the meanings of “ avoidance” and “ evasion” may be of interest:
“ If the tax was successfully avoided there was neither a fraud nor
a tax. The two are inseparable. If the device succeeded it avoided
the tax; if it failed the transaction was fraudulent; and there is no
concealment on the part of the parties that they intended to do exactly
what they did. If what they did was unlawful they were guilty of
fraud, whether or not they specifically intended to violate the law.” 5
“ While it is of course lawful for taxpayers to use means and methods
which are legal and not tainted with fraud to avoid taxes . . . . it
is never lawful for taxpayers to use methods of concealment and
deception to evade taxes. It is in the use of the latter methods that
taxpayers run afoul of the fraud penalties.” 6
“ The avoidance of tax liability prior to its incurrence is an entirely
different thing from the evasion of tax liability after it is definitely
incurred. If a transaction is carried out in such form as to avoid
or reduce tax liability, it is not subject to legal censure, provided
the method adopted is legal.............In the absence of fraud, it is
immaterial that the method of effecting the transfer here in question
was adopted by these petitioners for the express purpose of avoiding
taxes.” 7
“ It is argued that ‘avoidance’ connotes escape from taxation by
avoidance of the receipt of income, while ‘evasion’ connotes an effort
to escape taxation by one who has received taxable income, and is
conduct criminally punishable............ We cannot accept so narrow
a construction. The phrase, ‘evasion of taxes’ is broad enough to
include the avoidance of the realization of taxation of such a profit
4 Id. at 13 et seq.
5 Robert Jemison, Jr., 3
8 Drawoh, Incorporated,
(2d) 1012 (C. C. A. 7th,
7 Georgia Savings Bank

B. T. A. 780, 804 (1926).
28 B. T. A. 666, 678 (1933), appeal dismissed, 74 F.
1935).
& Trust Co., Executor, 28 B. T. A. 1153, 1163 (1933).
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through its transfer to another branch of the same business enter
prise in a way which only changes its place in the business set up.” 8
INTENT

Basic to the whole subject of tax avoidance is the propriety, in a
legal sense, of the attempt to reduce taxes.
The classic case on this subject is that of United States v. I sham.9
In its decision the Supreme Court stated, inter alia:
“ It is said that the transaction proved upon the trial in this case,
is a device to avoid the payment of a stamp duty, and that its opera
tion is that of a fraud upon the revenue. This may be true, and if not
true in fact in this case, it may well be true in other instances. To
this objection there are two answers:
“ 1st. That if the device is carried out by means of legal forms,
it is subject to no legal censure............ While his operations deprive
the Government of the duties it might reasonably expect to receive,
it is not perceived that the practice is open to the charge of fraud.
He resorts to devices to avoid the payment of duties, but they are not
illegal.” 101
The doctrine laid down in this “ legal antique” , which “ has been
said not to give ‘unqualified approval to all cases of tax avoidance
through means of legal form s’ ” ,n has generally been interpreted to
mean that a person is legally justified in reducing the amount that he
must pay in taxes, provided that he does so in a manner allowed by
law. In one form or another this rule has frequently appeared in
subsequent cases, as may be seen in the following excerpts from recent
decisions:
“ It is undoubtedly true that the motive . . . . was to reduce taxes
by claiming losses on the sales. This, however, . . . . is not enough
to condemn the transactions. Any one is privileged to arrange his
affairs so that his taxes shall be as low as the statute permits.” 12
“ In Gregory v. Helvering . . . . the court said: ‘The legal right
of a taxpayer to decrease the amount of what otherwise would be his
taxes, or altogether avoid them, by means which the law permits,
cannot be doubted.’
“ . . . . this is true............ ” 13
“ A taxpayer may resort to any legal method available to him to
diminish the amount of his tax liability.” 14
8 Asiatic Petroleum Co. v. Commissioner, 79 F. (2d) 234, 236 (C. C. A. 2d,
1935), cert, denied, 296 U. S. 645 (1935).
9 17 W all. 496, 506 (U . S. 1873).
10 Id. at 506.
11 P aul , Studies in F ederal T axation (1937) 107, n. 373.
’ -Commissioner v. Dyer, 74 F. (2d) 685, 686 (C. C. A. 2d, 1935), followed,
Commissioner v. Troup, 75 F. (2d) 1010 (C. C. A. 7th, 1935).
43 Larkin v. United States, 78 F. (2d) 951, 953 (C. C. A. 8th, 1935).
14 Commissioner v. Eldridge, 79 F. (2d) 629, 631 (C. C. A. 9th, 1935).
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. the courts have held that a purpose to minimize or avoid
taxation is not unlawful if permissible under a strict construction
of a taxing statute.” 15
In 1935, however, there appeared a case that added an important
qualification to the pre-existing doctrine expounded above— the lead
ing case of Gregory v. Helvering.18
The decision first set forth the court’s general agreement with the
rule laid down in the Isham case, thus:
“ It is quite true that if a reorganization in reality was effected
. . . . the ulterior purpose mentioned will be disregarded. The legal
right of a taxpayer to decrease the amount of what otherwise would
be his taxes, or altogether avoid them, by means which the law per
mits, cannot be doubted.” 17
The court, though, then went on to state (italics supplied) :
“ But the question for determination is whether what was done,
apart from the tax motive, was the thing which the statute intended.
“ . . . . Putting aside, then, the question of motive in respect of
taxation altogether, and fixing the character of the proceeding by
what actually occurred, what do we find? Simply an operation having
no business or corporate purpose— a mere device which put on the
form of a corporate reorganization as a disguise for concealing its
real character, and the sole object and accomplishment of which
was the consummation of a preconceived plan, not to reorganize a
business or any part of a business, but to transfer a parcel of corporate
shares to the petitioner............
“ In these circumstances the facts speak for themselves and are
susceptible of but one interpretation. The whole undertaking . . . .
was in fact an elaborate and ingenious form of conveyance masquerad
ing as a corporate reorganization, and nothing else. The rule which
excludes from consideration the motive of tax avoidance is not
pertinent to the situation, because the transaction upon its face lies
outside the plain intent of the statute. To hold otherwise would be
to exalt artifice above reality and to deprive the statutory provision
in question of all serious purpose.” 18
Within the same year as the Gregory case, one similar in some
respects came before the federal courts— Chisholm v. Commissioner,19
In this second recent leading case, however, the opinion, written
by the same judge as in the Gregory case, held that the taxpayer was
entitled to succeed. Among the pertinent statements were the follow
ing (italics supplied) :
“ The commissioner believes that the situation falls within Gregory
Helvering v . Bowen, 85 F. (2d) 926, 928 (C. C. A. 4th, 1936).
18 293 U. S. 465 (1935), aff’g Helvering v. Gregory, 69 F. (2d) 809 (C. C. A.
2d, 1934), which had reviewed Evelyn F. Gregory, 27 B. T. A. 223 (1932).
17 Id. at 469.
18 Ibid.
19 79 F. (2d) 14 (C. C. A. 2d, 1935), cert, denied, 296 U. S. 641 (1935).
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v. Helvering............ It is important to observe just what the Supreme
Court held in that case. It was solicitous to reaffirm the doctrine that
a man’s motive to avoid taxation will not establish his liability if the
transaction does not do so without it. It is true that that court has
at times shown itself indisposed to assist such efforts . . . . and has
spoken of them disparagingly . . . . but it has never, so far as we
can find, made that purpose the basis of liability; and it has often
said that it could not be such. The question always is whether the
transaction under scrutiny is in fact what it appears to be in form ;
a marriage may be a joke, a contract may be intended only to deceive
others; an agreement may have a collateral defeasance. In such cases
the transaction as a whole is different from its appearance. True,
it is always the intent that controls; and we need not for this occasion
press the difference between intent and purpose. We may assume
that purpose may be the touchstone, but the purpose which counts is
one which defeats or contradicts the apparent transaction, not the
purpose to escape taxation which the apparent, but not the whole,
transaction would realize. In Gregory v. Helvering . . . . the in
corporators adopted the usual form for creating business corpora
tions; but their intent, or purpose, was merely to draught the papers,
in fact not to create corporations as the court understood that word.
That was the purpose which defeated their exemption, not the ac
companying purpose to escape taxation; that purpose was legally
neutral.” 20
Since the decision in the Chisholm case there has been a tendency,
in subsequent rulings concerning tax-avoidance suits, to stress the
importance of whether the means adopted were genuinely those in
tended by the statutes. This emphasis may be seen from the following
excerpts (italics supplied) :
“ . . . . it is too well settled to require discussion that legal transac
tions cannot be upset merely because the parties have entered into
them for the purpose of minimizing or avoiding taxes which might
otherwise accrue............ Despite such purpose, the question is always
whether the transaction under scrutiny is in reality what it appears
to be in form .” 21
“ . . . . a legal transaction will not be denied its intended effect
though an underlying motive may have been the evasion of taxes.
. . . . But the transaction may always be scrutinized to see whether
it is in reality what it appears to be............ Substance and not form
should control in the application of tax laws.” 22
The attitude of the courts, however, in deciding whether a par
ticular instrumentality of income-tax avoidance or evasion is legiti
mate is perhaps shown by the following statement in another recent
case (italics supplied) :
“ These two transactions were evidently and admittedly made for
20 Chisholm v. Commissioner, 79 F. (2d) 14, 15 (C. C. A. 2d, 1935), cert, denied,
296 U. S. 641 (1935).
21 Johnson v. Commissioner, 86 F. (2d) 710, 712 (C. C. A. 2d, 1936).
22 Morsman v. Commissioner, 90 F. (2d) 18, 22 (C. C. A. 8th, 1937).
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the purpose of escaping taxation, and while it is true that such trans
actions are not vitiated for tax purposes because of that fact . . . .
they are, nevertheless, in our opinion, to be construed jealously against
the taxpayer.” 23
What summary may now be stated with regard to the attitude of
the courts toward tax-avoidance?
Perhaps as good an answer as any is that advanced by the eminent
tax authority, Randolph E. Paul.24 He classifies all tax-avoidance
cases into two main types, and while recognizing that many, if not
most, cases partake of the nature of each type, asserts that even they
fall basically under one type or the other. The two types of cases are
those primarily of fact and those primarily of law.
In the fact cases the central theme is the question of whether the
taxpayer has actually done what he professes to have done, and the
test is largely the answer to the question of whether the taxpayer
intends to continue under the changed conditions or forms that he has
set up for the purpose of tax avoidance. In the Chisholm case, e. g.,
a partnership that the partners had previously considered establish
ing for ordinary business reasons was created for these reasons as
well as for the purpose of tax avoidance and— which is quite sig
nificant— was continued in existence after its use as a tax-avoiding
mechanism had terminated.
In the law questions, which may involve either the interpretation
or the constitutionality o f a statute, the ascertainment of the meaning
of existing law is the paramount issue before the court. In the
Gregory case the Supreme Court decided that the meaning of the
statute under which the tax-avoiding corporate reorganization was
created, operated, and terminated was limited to reorganizations for
bona fide business and corporate purposes, and did not apply to re
organizations that were conducted for tax-avoidance purposes alone—
even though the literal wording of the statute ivas exactly complied
with in so far as the disallowed reorganization was concerned. In
other words, the Court interpreted the statute to mean that it had no
application to a reorganization lacking an ordinary business purpose.
“ It should not be forgotten by taxpayers close to the line that the
method of statutory interpretation adopted by the Supreme Court
in the Gregory case with reference to the ‘reorganization’ provision
may be adopted by the Supreme Court and other courts in construing
other provisions. Lines are easily crossed in darkness. The letter of
the law is not to be trusted where it is obvious that Congress would
not have passed a statute with the meaning apparent from a literal
reading. What the law means in any provision must be determined
23 Tazewell Electric Light & Power Co. v. Strother, 84 F.
(C. C. A . 4th, 1936).
24 S tudies in F ederal T axation (1937) 130 et seq.

(2d)
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in the light of a broader reason; if by such a test there may be ex
emption, the taxpayer is none the worse because he means to take
advantage of the provision and avoid tax............
“ Two rules must be stated for the cases we commonly classify
indiscriminately in the tax avoidance group. Though overlapping
at points, the two rules are entirely distinct rules, and may be stated
briefly as follow s:
“ (1) In deciding a fact issue the courts ivill analyze and scrutinize
with special zeal where tax avoidance appears as a motive. But that
motive will be immaterial except as an eye-opening mechanism or
interpreter of equivocal conduct; it will not negative the effect of a
transaction which has really occurred.
“ (2) (a) In interpreting a tax statute the courts will, in their
natural and perhaps imposed duty to protect the revenues, adopt an
attitude of skepticism as to the meaning urged by a tax-avoiding
taxpayer, whether the language subject to construction is tax-impos
ing or tax-exempting, and will on occasion decide that a statutory
provision is not meant to protect the taxpayer ivho seeks to avoid
the burden ivhich ivould be his but for the provision in question.
“ (b) Much the same, and perhaps a broader, attitude of revenue
protection will be adopted by the courts in interpreting the Constitu
tion, their attitude being particularly emphatic on the point that
vested rights are not secured by legislative lapses, but must be linked
to substantial equity and good conscience.” (Italics supplied.)25
“ . . . . we find in tax cases the same reluctance to protect, and
even rebellion against protecting, the avoidance-seeking taxpayer,
which makes motives important and sometimes decisive, the same
candidly revealed desire to protect the revenues rather than the
taxpayer, the same imaginative efforts to stretch or contract the letter
of the Constitution or the statute as may be necessary to attain the
end desired, the same recourse to the melody as distinguished from
the notes, the same reference to policy and spirit and history, where
necessary at the expense of logic. Sometimes, perhaps especially
where it is a statute which is being construed, language and intention
are too plain for escape, and the courts are obliged to admit a casus
omissus, or enforce the statute as written even though they may
think it should have been, and would have been with better thought,
written otherwise. But the general modem tendency is to find a
way to defeat a construction ivhich will defeat the revenue, and a rule
of construction can usually be found to help.” (Italics supplied.)26
MAIN REMAINING METHODS OF INCOME-TAX AVOIDANCE

There is now presented below a summary of each of what appear
to be the main remaining income-tax-avoidance methods of more
or less general interest. These methods, which relate particularly
to federal income taxation, but which are largely applicable to the
field of state and local income taxation, represent the territory upon
25 P aul , S tudies
Id. at 132.

in

F ederal T axation (1937) 149, 152.
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which the Federal Government may be expected to continue its attack,
in the endeavor to eradicate or reduce them, and, as such, they may
be looked upon as the more or less “ unfinished work” of the efforts
that resulted in the 1937 “ Tax Loophole” Act.
Any classification of tax-avoidance methods is apt to be somewhat
arbitrary. However, they seem to group themselves into two main
categories, the first (and much more important) of which relates to
reducing gross income and the second of which relates to increasing
the allowable deductions. Obviously, if, as must be assumed, the
conditions in a particular situation remain unchanged, a decrease in
gross income will lower the amount of income subject to income
taxation, and an increase in the permissible deductions will do
likewise.
REDUCTION OF GROSS INCOME

Permanent Elimination of Gross Income.— This means of tax
avoidance is probably most clearly exemplified by the purchase of
securities whose income is permanently exempt from federal income
taxation. Such income consists o f :
“ (4) Tax-Free Interest.— Interest upon (A ) the obligations of
a State, Territory, or any political subdivision thereof, or the District
of Columbia; or (B ) obligations of a corporation organized under
Act of Congress, if such corporation is an instrumentality of the
United States; or (C) the obligations of the United States or its
possessions............ In the case of obligations of the United States
issued after September 1, 1917 (other than postal savings certificates
of deposit) and in the case of obligations of a corporation organized
under Act of Congres^, the interest shall be exempt only if and to
the extent provided in the respective Acts authorizing the issue
thereof, as amended and supplemented, and shall be excluded from
gross income only if and to the extent it is wholly exempt............ ” 27
More specifically, securities having tax-exempt income include the
obligations of a state and all its political subdivisions, such as counties,
school districts, and municipalities; securities issued under the Fed
eral Farm Loan Act of 1916, as subsequently amended, i. e., stock of
the twelve federal land banks, of the twelve federal intermediate
credit banks, and of the numerous national farm loan associations,
bonds issued by the land banks, and debentures issued by the inter
mediate credit banks; 28 Treasury certificates of indebtedness and
Revenue Act of 1936, § 22 (b) (4 ), 49 S tat . 1657, 26 U. S. C. § 22 (b) (4)
(Supp. 1936).
28 Dividends on stock of the Central Bank for Cooperatives, located in W ash
ington, D. C., the twelve regional cooperative banks, the twelve production credit
corporations, and the large number of production credit associations— all of which
came into existence under the Farm Credit Act of 1933— are, however, subject
to both normal tax and surtax; U. S. Treas. Reg. 94, Art. 22 (b) (4 )-2 .
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Treasury bills.29 Treasury bonds are exempt from normal tax, but
are exempt from surtax to the extent of the interest on only $5,000
of principal. The fact that many federal securities are but partially
tax-exem pt30 doubtless explains why state and local bond issues have
become favored in recent years, especially by large individual
investors.31
Various schedules are available showing the percentage yields of
ordinary bonds and tax-exempt bonds for individuals of different
amounts of net income. In the case of a taxpayer with an annual
net income of from $90,000 to $100,000, for example, tax-free bonds
yielding only 3.2% will leave the taxpayer with just as much for
himself as will ordinary corporate bonds that yield 7.8% but on
which the interest is subject to income taxation.32 Such differences in
effective final yields explains why wholly or partially tax-exempt
securities are so attractive to investors and why, therefore, such a
large amount 333
4of them is outstanding.
The rule that obligations of a state cannot be taxed by the Federal
Government probably had its origin in the famous old case of
M’Culloch v. Maryland,34 in which a tax levied by the State of Mary
land upon notes issued by the Bank of the United States was held
invalid. The doctrine was later extended to the case o f a federal tax
imposed upon a state official35 and, more recently, in Pollock v.
Farmers’ Loan and Trust Co.,36 to a federal income tax upon munici
pal bond interest.37
“ . . . . the best information which we have available leads us to
estimate that if the Federal Government were authorized to collect
Federal income taxes upon the interest on State and local bonds now
29 U. S. Treas. Reg. 94, Art. 22 (b) (4)-4.
30 Apparently about six-tenths are subject to only surtax, and four-tenths are
subject to neither normal tax nor surtax; address by Roswell Magill, Under
Secretary of the Treasury, before the Thirtieth Annual Conference on Taxation,
Baltimore, Md., Oct. 28, 1937.
31 P revention of T ax A voidance— Preliminary Report of a Subcommittee of
the Committee on Ways and Means Relative to Methods of Preventing the Avoid
ance and Evasion of the Internal Revenue Laws together with Suggestions for
the Simplification and Improvement Thereof, 73d Cong., 2d Sess. (1933) 27.
32 P aul , Studies in F ederal T axation (1937) 26, n. 62.
33 “ A recent Treasury estimate placed the amount of wholly tax-exempt Federal
securities outstanding at approximately $40,000,000,000, while approximately
$30,000,000,000 more grants exemption from the normal tax, but not from sur
taxes.” Henry, Sunday Star, Washington, D. C., April 10, 1938, p. A -l, col. 1.
In addition, of course, there is an enormous amount of outstanding tax-exempt
securities that were issued by state and local governments.
34 4 Wheat. 316 (U . S. 1819).
35 Collector v . Day, 11 Wall. 113 (U . S. 1870).
38 157 U. S. 429, 158 U. S. 601 (1895).
37 Address by Roswell Magill, supra note 30.
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outstanding, the additional revenue at current levels of income and
under the provisions o f the present revenue law would be approxi
mately $70 millions annually.
“ The existence of this large mass of exempt property and income,
however, presents a fiscal problem of greater significance than these
figures indicate. Progressive surtaxes cannot be made to operate
effectively so long as governments themselves provide this easy mode
of escape from them. The exemption is rightly regarded by the
bulk of taxpayers as undesirable and unsound.” (Italics supplied.)38
Another way of excluding gross income entirely and permanently
from federal income taxation is to receive it from a state or local
government. Most people whose incomes consist of salaries cannot,
of course, arrange to receive their salaries from such sources, but
the fact remains that those receiving salaries from a state or local
government are not subject to federal income taxation upon that
type of gross income. The basic rule in this field is that of Collector v.
Day,39 cited above.40
A veritable maze of hair-line distinctions, many of which typify
the old phrase “ a distinction without a difference” , has grown up
in this field of tax-exempt compensation.
A sample of the fine points that come up for decision in this field
is that o f a taxpayer appointed an attorney in the Pennsylvania
Department of Justice, and assigned to liquidation work for the state
Department of Banking, his compensation to be paid from the assets
of liquidated' banks. He also continued to devote some time to the
private practice of law. The court held that his time and his work
were completely under the control of the state attorney general,
hence, that he was an employee of a political subdivision, and hence,
that his remuneration was not subject to income taxation by the
Federal Government.414
2
Still another way o f removing gross income permanently and en
tirely from federal income taxation consists of transferring one’s
citizenship to a foreign country and transferring one’s assets to a
foreign personal holding company. Such a method would be ex
tremely distasteful, of course, to the typical United States citizen,
who has been taught to look upon this country as the most desirable
one, apart from sentimental reasons, in which to dwell.
As shown in the hearings preceding enactment of the 1937 Act,43
however, this method was actually used by Jacob Schick, inventor
of the well-known Schick electric razor and a man with an excellent
38 Ibid.
39 11 W all. 113 (U . S. 1870).
*° A t note 35.
31 Freedman v. Commissioner, 92 F. (2d) 150 (C. C. A. 3d, 1937).

42 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th
Cong., 1st Sess. (1937), pt. 1, pp. 54-9, pt. 3, pp. 420-1.
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record in the United States Army, from which he retired with the
rank o f lieutenant colonel. On December 18, 1935 he became a
naturalized citizen of Canada and five days later organized three
companies in the Bahama Islands, transferring to such companies
his valuable stockholdings in the American electric razor operating
company.
When this sort of avoidance scheme is worked, the foreign corpora
tion becomes liable for taxation upon its income from sources within
the United States.43 But the rate 44 is very much lower than the aggre
gate rate that a wealthy citizen or resident of the United States
would have to pay upon an equivalent amount of taxable income.
Furthermore, if the foreign corporation is made the owner of Ameri
can securities and if it sells them in a foreign country, any gain on
such sale is not subject to taxation within the United States.45 Of
course, however, one can probably not become, upon short notice,
a citizen of a prominent and established foreign country, and to
become a citizen of any other nation would be apt to bring in its train
disadvantages far outweighing any advantages realized from the
reduction in the amount of federal income taxes paid to the United
States.
Reduction of Gross Income.— Under the present law a taxpayer
(but not a corporation) is taxed on a graduated scale with respect
to profit realized on the sale of assets held for more than one year
(so-called “ capital assets” ), and the amount of deductible loss result
ing from the sale of such assets is based upon the same scale. Ac
cording to this scale the percentage of the profit or loss that is to be
included with the taxpayer’s other income is 100% if the asset sold
was held for not more than one year, 80% if the asset was held
more than one year but not more than two years, 60% if held more
than two years but not more than five years, 40% if held more than
five years but not more than ten years, and 30% if held more than
ten years.40
For example, if a man bought capital stock on January 2, 1937 and
sold it on December 31, 1937 for a profit of $1,000, he should include
the full amount of such profit in his federal-income-tax return, be
cause he held the stock less than a year. But if on December 31, 1937
he made a profit of $2,000 by selling bonds that he had bought on
July 1, 1936, the profit of $2,000 would be taxable to the extent of
only 80% ; i. e., he should include only $1,600 of it in his taxable gross
income for 1937. On the other hand, if in 1937 he sustained a loss
43 See U. S. Treas. Reg. 94, Arts. 119-1 et seq.
44 See id. at Art. 231-1 (a).
45 Id. at Art. 119-8.
4<: U. S. Treas. Reg. 94, Art. 117-2.
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of $10,000 on the sale of real estate that he had purchased four years
earlier, he would be permitted to deduct only 60% of such loss,
namely, $6,000.
A limit, however, is placed upon the amount of capital loss that may
be deducted (and this limit applies to corporations, although a corpo
ration must include with its other income the full amount of profit
or loss regardless of how long the asset that was sold had been held 47).
This limit is $2,000 plus the amount of capital gain. In the example
above, the capital gains coming under this definition consisted of
$1,000 profit upon the sale of the stock and $1,600 on the sale of
the bonds. The capital loss of $6,000, however, would not be fully
allowable because it exceeded by more than $2,000 the $2,600 of
capital gain to be included. On the basis of those three transactions
the maximum capital loss deductible would be $4,600 (that is, $2,600
plus $2,000). Husband and wife, however, are each allowed a capital
net loss of $2,000, irrespective of whether a joint return is filed.48
Capital assets include all assets, regardless of whether used for
business purposes and regardless of how long they have been held.
They do not, however, include ordinary merchandise that is carried
for sale to customers or that is customarily included in the taxpayer’s
inventory.
The practical application of the presently existing provisions con
cerning capital gains and losses is obvious. Taxpayers, to the extent
that other conditions do not make such action unwise, evidence a
decided inclination to hold, rather than sell or exchange, property
that they expect to dispose o f at a profit. For then the amount of
taxable gain on the sale or exchange will tend to be less. On the other
hand, taxpayers that expect to have to dispose of property at a loss,
tend to dispose of it as soon as other conditions permit, because they
then obtain higher deductible losses.
This aspect of the tax on capital gains and losses has caused much
comment, many economists claiming that it tends to depress the
market prices of assets that are the main subject matter of capital
sales and exchanges, particularly stocks and bonds, and that this
result acts, in turn, as a depressant to business in general.
Another device commonly used is as follows: A taxpayer (and this
device is available also to a corporation) may find that unless he
takes remedial action, his capital losses will be, e. g., $20,000 in excess
47 U. S. Treas. Reg. 94, Art. 22 ( a ) -19.
48 According to this provision (Art. 117-5) a capital net loss of $2,000 sustained
by the wife would not be deductible from a capital net gain realized by the
husband, but if the wife had no other taxable income and the husband did have,
the wife’s capital net loss would reduce the husband’s other income on a joint
return.
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of his capital gains for the year. So he then sells other assets—
preferably those that would have to be held much longer before any
profit on selling or exchanging them would fall within a lower
percentage bracket— to enable him to realize about $18,000 of capital
gain. Immediately afterwards he buys back the securities that he
has just sold, usually at approximately the same prices. By this
manipulation his capital net loss is reduced to about $2,000 from
$20,000. His income tax is not immediately reduced, inasmuch as he
would have been permitted a capital net loss of $2,000, anyway. But
he gains because now the repurchased securities represent a higher
cost to him, and in consequence his profit will be less, or his loss
greater, when he disposes of them. (The so-called “ wash sales” pro
vision, which is described below, does not apply to capital gains, and
hence would not interfere with the avoidance device here outlined.)
Another method that must probably be classed as legitimate is that
of selecting which particular units of a group of assets are to be sold.
If, for instance, a taxpayer desires to sell half of his 20 shares of
Y stock, of which 10 shares were bought at a cost of $1,000 six years
previously and the other 10 shares were bought at a cost of only
$200 six months previously, and if the market price is $120 a share,
what should he do? If he designates the second lot as the 10 shares
to be sold, his profit will be $1,000, and it will all need to be shown
as capital gain. On the other hand, if he designates the first lot as
the shares to be sold, his profit will be only $2Q0 and only 40% of
that, viz., $80, will need to be shown as capital gain. Consequently,
if he is trying to keep the amount of his capital gain down, he will
designate the first lot. But if he already is faced with a prospective
capital net loss, he will be interested in designating the second lot
as the 10 shares sold. For then he will still have for future use the
first lot, with its higher cost basis and its lower percentage of profit
taxable as capital gain.
The same method of specifying which lots are to be disposed of
is used when losses are anticipated. (In general, of course, effort is
made to produce a capital net loss of $2,000, but not more.) However,
when this method is followed and sales are made by means of a broker,
the latter must be informed of the identity of the particular securities
that he is selling.49
Diffusion of Gross Income.— The essence of this kind of income-tax
minimization is the apportionment of gross income over two or more
taxpayers or over two or more annual tax periods. (The latter phase,
however, will be treated separately under the classification of post
ponement of gross income.)
49 Helvering v. Rankin, 295 U. S. 123 (1935).
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A simple illustration of diffusion of gross income is the so-called
“ husband-and-wife partnership” or the “ parent-and-children partner
ship” . If a taxpayer is married and owns a partnership interest that
will yield him $20,000 in the present year, the total income tax that he
and his wife, as a family unit, will need to pay the Federal Government
will be less if he can manage to arrange for his wife to own part of such
partnership interest ( e. g., one half) than if he alone receives the
full income from the partnership. For the total federal income tax—
normal tax and surtax— that he will have to pay on, for instance,
$10,000, plus the total tax that his wife will have to pay on the other
$10,000, will be less (because of the progressive surtax rates) than
the total tax that he would have to pay on the full $20,000.
Similar arrangements can be made for children to obtain partner
ship interests, and such a plan apparently has been in fairly general
use. The income purportedly received by the children in such cases is
in most instances actually taken and used by the parents, who, of
course, ordinarily expend part of their income for the children’s
benefit.
Another variation is the “ multiple trust,” which received con
siderable unfavorable attention in President Roosevelt’s message of
June 1, 1937 to Congress. The 1937 Revenue Act, as a consequence,
provided that the $1,000 exemption formerly allowed each trust would
no longer be available if the trust instrument required or permitted
any part of the trust income to be accumulated and if the net income
was not distributed.50 From a tax-avoidance standpoint two results
seem to follow.
First, if all income of a trust, other than that forbidden by the local
jurisdiction to be distributed, is distributed, the $1,000 personal
exemption would appear allowable against the income that could not
be distributed. Second, even if a trust does not receive the $1,000
exemption, the use of trusts in this way should still prove a very
profitable loophole because the gross income is thus spread over more
units, and on each the surtax, if it applies, must begin at the lowest
bracket. (A n avoidance device of this sort must be an almost in
evitable accompaniment of a taxation system that makes use of
graduated rates.)
“ It is by obtaining lower rates through the division of one income
into many that family income trusts achieve their great tax saving.
This saving has been in no way affected by the Revenue Act of 1937,
and probably constitutes one of the greatest ‘loopholes’ still left in
the revenue laws.” 51
50 See the writer’s paper The 1937 “ Tax Loophole’’ A ct: Accomplishment
(1938) 26 Georgetown L aw J ournal 695, 717.
51 James, The Loophole-Closing Revenue Act of 1937 (1937) 23 A . B. A. J.
759, 763.
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In order for family or multiple trusts to be used, of course, the
trust agreements must be so prepared as to keep their incomes from
being taxable to the donors. This can be done by the creation of
irrevocable trusts whose respective amounts of income will be for
the members of the creator’s family. But income from such trusts
must not be so applied as to be a “ legal benefit” to the donor.52
There has been, as might be expected perhaps, frequent litigation
on the subject of multiple trusts. In one recent case the Supreme
Court held that a physical division of the resources of a single trust
was not required in order to indicate that smaller separate trusts
had been created therefrom. The corporate trustee, however, had
entered on its trust records the appropriate entries needed to show
the intention of the amended trust indenture.53
Another leading example of minimizing taxes by spreading gross
income is the method of reporting taxable income in the eight
community-property states (Louisiana, Texas, Arizona, New Mexico,
California, Idaho, Nevada, and Washington). There each spouse is
entitled to report half of the income although it may all have been
earned by the other and may also have been spent under the control
of the other.
The Treasury Department has long regarded this situation as
unjustifiable and inequitable, but after careful study has made no
definite recommendations because of a series of Supreme Court de
cisions upholding the community-property treatment of taxable
income. In 1937 the loss to the Government was estimated at
$34,000,000.54
This subject, however, is only part of the broader one of whether
husbands and wives should be required to file joint returns of their
aggregate incomes or whether they should be allowed to continue
spreading their taxable incomes, as they may now do, by reporting
separately. In even the 40 non-community-property states a wife,
for example, may file a separate return on her own actual income,
and if her husband files a separate return on his income, the total
of the income taxes paid by them both will usually be less than the
tax on the total of their combined incomes— provided, of course, that
their taxable incomes extend into the surtax brackets. The effect of
this legally permissible method of filing returns in the 40 non-com
munity-property states can become identical with the effect of the
community-property method in a particular instance, as when, in
52 C. C. H. Fed. Tax Guide Serv. (1938) H 5511.
53 United States Trust Company of New York v. Commissioner, 296 U. S. 481
(1936).
54 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th
Cong., 1st Sess. (1937), pt. 2, p. 309.
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one of the 40 states, the taxable income of each spouse exactly equals
that of the other spouse.
Because of the savings possible, especially for wealthy couples,
even in the non-community-property states, when each spouse can be
provided with some of the family income, there is a strong inducement
for arrangements to be made effecting or trying to effect this aim,
and, as a consequence, much litigation about the bona fides of such
arrangements has resulted.
In 1937 the Treasury estimated that its income-tax revenue would
be increased by about $193,000,000 if the incomes of husbands and
wives living together were taxed as whole units of income.65 (This
figure includes the $34,000,000 estimated increase in the case of just
the eight community-property states.)
As a consequence of the elimination from the 1934 Act of the long
standing permission for affiliated corporations to submit consolidated
income-tax returns, and as a result of the graduated normal and
surtax rates imposed upon corporations, there has doubtless been
a great deal of redistribution of gross income and expenses, accom
panied by shiftings of contracts and changes in accompanying sys
tems. The object, of course, has been to redistribute gross income
and expenses among closely related companies so that profits and
losses would be spread fairly evenly among them and the aggregate
of the tax paid by all would be less than if, e. g., one company re
ported a very large amount of taxable net income and an affiliated
company reported a large net loss (which cannot be used to reduce
either future gains or an affiliated company’s current gains).
The present revenue laws endeavor to provide, of course, for just
this sort of condition,56 by stipulating that in such cases the Com
missioner of Internal Revenue is authorized to reapportion the gross
income or the deductions if he considers such action necessary to
prevent tax evasion or reflect the income of each corporation more
clearly. The standard is to be “ that of an uncontrolled taxpayer deal
ing at arm’s length with another uncontrolled taxpayer” . Despite
this well-conceived plan of attack, however, the majority of the re
adjustments that have undoubtedly been made in corporate circles
must probably remain beyond the reach of the present law. For, as
the Treasury Department itself once said, with respect to this subject,
on a prior occasion:
“ Subsidiary corporations now showing losses in separate state
ments, could arrange, by intercompany contracts and by a readjust
ment of accounting methods, to obtain a fair share of the profits of
the affiliated group. There is no way to prevent the bulk of such*5
0
55 Id. at 310.
50 See U. S. Treas. Reg. 94, Art. 45-1.
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contracts because the Treasury cannot hold that a contract which
enables a company to make a profit is necessarily unfair or evasive.”
(Italics supplied.)57
Regarding the relation between taxes and the form of organization
of business enterprise, moreover, there has been an advantage in
reducing the sizes of corporations, hence of their incomes, by forming
smaller associated companies from large companies. For then the
taxable incomes of the individual companies are absorbed in lower
tax brackets, and the total tax paid by an associated group strongly
tends to be less than the tax on the predecessor single corporation
would have been. Such rearrangements, though, are not profitable
unless they cause each of the smaller companies to earn approximately
equivalent taxable profits in an apparently natural, bona fide way.
Obviously, the new result could be worse than the old, as when, for
instance, a company that would have had $20,000 of taxable income
is split up into one company that earns $30,000 (thus paying more
tax than the original company would have had to pay) and another
that loses $10,000 (and cannot deduct such loss from anything).
Another effect of present taxes has been said to be some conversion
of business from the corporate form into the partnership and soleproprietorship forms. The surtax on undistributed profits, the capitalstock tax, the excess-profits tax, and the possible penalty tax for im
proper accumulation of surplus (Section 102)— besides, of course,
the normal tax— have given the impression in some quarters that
the corporate tax load is too heavy and are said to have caused disso
lutions, which have doubtless been almost entirely confined to closely
held corporations. Since, to avoid the undistributed-profits tax and
the possible penalty tax under Section 102, the greater part of the
corporate earnings must be distributed as dividends (and the stock
holders must then pay normal and surtaxes on such dividends), some
stockholders have decided that they will have less to pay if they get
their income direct from their own individual businesses or from
their own partnerships. (O f course, the corporate form still has ad
vantages, such as limited liability, that the other forms do not possess.
From a practical standpoint, however, this advantage is apt to prove
largely illusory, at least in the case of closely held corporations, be
cause frequently, and perhaps usually, the principal stockholders are
willing to pour their private wealth into the corporations before letting
them fail, and also to place their personal indorsements on the cor
porations’ major obligations.)
Postponing Gross Income.— The simplest illustration of how this
plan works to reduce federal income taxes may be seen from the
57 Statement of the Acting Secretary of the Treasury regarding the Preliminary
Report of a Subcommittee of the Committee on Ways and Means (1933) 13.
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following actual case encountered by the w riter: A prominent lawyer
that reported his income on the cash basis rendered a bill of $75,000
for services. He was paid $50,000 of this sum during the year, but
when he learned, near the close of the year, that the remaining
$25,000 was about to be paid him, he requested that such payment
be deferred until after the new year so that the additional $25,000
would not fall in the high surtax brackets of the first year. (Of
course, if his other income for the second year proved to be higher
than his total income, including the $50,000, for the first year, espe
cially if tax rates applicable to the second year were later increased,
his action in requesting deferment of payment of the $25,000 was
unprofitable. Most taxpayers, however, are willing to risk such con
tingencies in reducing the amounts of taxable incomes for current
years.)
Under certain conditions a taxpayer may benefit by reporting his
sales on the installment plan. If he “ regularly sells or otherwise
disposes of personal property on the installment plan” , he need not
include in his gross income for the year of sale the full gross profit
on an installment article. Instead, he may spread the gross profit
over the years in which the collections are received. Thus, if a chair
that cost a retailer $60 is sold for $100, the gross profit is $40. And
if this dealer regularly sells furniture on the installment plan, and
if the terms of the installment agreement provide that one-fourth of
the sale price is to be collected at the time of sale and one-fourth in
each of the succeeding three years, he need report only one-fourth of
the gross profit, viz., $10, for each of the four years in which the pay
ments are received. Otherwise, he would have to report the full profit
of $40 in his gross income for the year in which the sale was made.
The subject of installment sales is quite technical68 and should be
carefully studied by anyone considering the use of it. It applies to
gains only, and not losses. It is not, moreover, the most advantageous
method to select under all circumstances, as, e. g., when there already
exists a capital net loss of more than $2,000 and to report the full
amount o f gross profit on the installment sale would reduce such net
loss to approximately $2,000. (Such right of selection, however, would
generally exist only with reference to a casual, as distinguished from
a regular, sale of personal property for a price exceeding $1,000, or a
sale of real property, where the initial payment did not exceed 30%
of the selling price. Furthermore, in that event the graduated scale
applicable to capital gains on property held for different lengths of
time would need to be considered.)
An instrumentality that was formerly very frequently used to5
8
58 See U. S. Treas. Reg. 94, Arts. 44-1 to 44-5.
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reduce taxes was the “ personal holding company” ,50 which in general
was a closely owned corporation formed for the purpose of acquiring
and holding the assets (usually stock and bonds), or for the purpose
of receiving the personal-service income, of an individual or family
or intimately associated group. The 1937 Revenue Act, however,
dealt this prevalent tax-avoidance device a severe, and probably a
mortal, blow by broadening the definition of a personal holding com
pany so greatly as to bring the vast majority of such companies within
the definition, by removing deductions formerly allowed, and by raising
the rates to 65% on the first $2,000 of the company’s undistributed
net income, and 75% on the remainder of such net income.*60
But like any legislation that is very specific for the purpose of
remedying abuses, the 1937 Act set forth its provisions in such great
detail that it may have encouraged various tax dodgers to assume
that any avoidance or evasion device not included within the exact
provisions of the Act is, therefore, outside of them. Hence, various
schemes, some of them quite roundabout and detailed, have already
been suggested as ways of continuing to make use of what virtually
are personal holding companies and yet of not rendering them liable
to taxation as such.
According to the 1937 Act, for example, more than 50% of the
value of the outstanding capital stock of a corporation must have been
owned directly or indirectly, during the latter half of its taxable
year, by or for five or fewer individuals if the company is to meet
the stock-ownership requirement of a personal holding company.
Hence, if six individuals, instead of five or fewer, owned 50%, the
company would be an ordinary corporation for federal-income-tax
purposes— although if it was used for the purpose of improperly
accumulating surplus, it would become liable for penalty taxes under
another section of the law.61 (Of course, however, the greater the
number of people in control of a corporation, the more unwieldy it
is apt to be.) On the basis of this interpretation three individuals
desirous of having their property held by a personal holding company
could probably arrange to have three of their close friends (but not
three members of their own intimate families) or three trusted em
ployees (but not partners of the three organizers) hold small amounts
of the stock.
69 For a detailed illustration see the writer’s first paper in this series, The
1937 “ Tax Loophole” A ct: Purpose (1938) 26 Georgetown L aw J ournal 380,
386.
60 For a full description of the personal-holding-company provisions in the 1937
Act see the writer’s second paper, The 1937 “ Tax Loophole" A ct: Accomplishment
(1938) 26 Georgetown L aw J ournal 695, 701.
61 See U. S. Treas. Reg. 94, Arts. 102-1 to 102-5.
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For example, A, B, and C could each own 14% of the stock and
their three friends or employees could each own 3% . Then not more
than 50% of the stock would be held by any five individuals, and
the company would not satisfy the stock-ownership requirement—
provided that no one of the other stockholders owned more than 5%
and no two owned more than 8% together. (Indeed, any plan that
eludes the stock-ownership test apparently requires at least eleven
stockholders, and their stock must not be subject to the family or
partnership or option rules.) Yet even such a plan may be risky be
cause its intent would obviously be to avoid or evade tax, and the
Government might be able to prove to a court’s satisfaction that the
stock held by the three puppets was held, in reality, for the three main
stockholders,— and the Act says, “ . . . . stock . . . . owned, directly
or indirectly, by or fo r not more than five individuals” (italics
supplied).
Also, under the “ incorporated talent” phase the 1937 Act provides
that personal-service income (such as that from work on the stage,
before the radio, or in the motion pictures), to be classed as personal
holding-company-income, must be received by the corporation from
the services of an individual that owned, at some time during the
taxable year, 25% or more of the value of the company’s outstanding
stock. This means that five individuals, each of whom owned less
than 25% of the stock, could still form this kind of company, ac
cording to one writer,62 and could arrange to be paid salaries from
the corporation in proportion to the amounts that they earned for it.
Finally, although the 1937 Act greatly enlarged the kinds of gross
income that constituted personal-holding-company income, thereby
bringing more corporations into the highly undesirable tax classifica
tion of personal holding companies, there are still numerous kinds
of regular business income that can be combined with pure personal
holding-company income 63 in such proportions as to keep a corpora
tion from meeting the personal-holding-company gross-income re
quirement. For example, if A has income of $100,000 from securities,
he could acquire a fetail store having a gross income of more than
$20,000 annually, employ capable management to run the store, and
transfer both the securities and the store to a corporation formed
solely for such purpose. Since gross income of a personal-holdingcompany nature would then not constitute at least 80% of the com
pany’s total gross income, the corporation would not be a personal
holding company for tax purposes.
Of course, engaging in a bona fide active business is a responsibility
and a risk that many people will not care to undertake for the purpose
62 James, The Loophole-Closing Revenue Act of 1937 (1937) 23 A. B. A. J. 759,
760.
63 Described at length in the writer’s second paper, supra note 60, at 701.
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of reducing, by what the Government would term subterfuge, their
share of the tax burden. Furthermore, because of the crushing levies
upon personal holding companies, and the cost of litigation in at
tempting to defend a particular corporation against the accusation
of its being essentially a tax-avoiding personal holding company,
most taxpayers will think, not just twice, but many times, before de
ciding to embark upon a personal-holding-company venture under
present revenue laws. Probably the personal holding company loop
hole has been closed about as well as it can be, unless possibly future
legislation regarding it is less in the nature of what the Treasury
has aptly termed “ over-specific legislation” — with the result that
the more general language in which the law would then be stated
could be interpreted more flexibly, and its very lack of meticulous
particularity would cause potential tax avoiders to hesitate lest they
run afoul o f its expansible provisions.
A thoroughly legitimate way of postponing the receipt of gross
income by officers and employees of a corporation is to make payments
into a pension trust for their benefit. The corporation is allowed to
deduct the amount of such payments on its own tax return, the income
of the trust is not taxable, and yet the beneficiaries of the trust are
not taxed on the contributions to the trust or on the income of the
trust unless and until some of the trust fund is distributed to them.
From the standpoint of the trust beneficiaries, therefore, the pay
ments for their benefit are postponed, with the result probably that
they will pay lower amounts of tax on the income when they do re
ceive it, than they would have had to pay if the company’s contribu
tions to the trust had been paid to them directly. For when the funds
are finally paid to them, such income will tend to fall in lower tax
brackets than it would have otherwise.
The pension-trust plan, although originally permitted for the
benefit of employees in general, has already been the subject of much
abuse by highly-paid business executives, who have seen in it a way
of helping themselves, rather than their employees. In this respect
it was unfavorably mentioned in President Roosevelt’s tax message
of June 1, 1937 to Congress. The avidity with which some insurance
salesmen seem to have seized upon it, as “ the largest single untapped
field for service and sales” ,64 and the arguments that they appear to
have advanced in selling it to executives seem, unfortunately, to have
hurt this worthy means of improving industrial relations and social
security.
Another way in which income may doubtless still be postponed
is through the use of corporate reorganizations although the most8
4
84 Hearings before the Joint Committee on Tax Evasion and Avoidance, 75th
Cong., 1st Sess. (1937), pt. 2, p. 296.
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recent several federal-income-tax acts have undoubtedly eliminated
most o f the loopholes formerly present in this part of the tax field.
In view of the fact that the present reorganization provisions are
among the most complicated in the entire revenue field, the fact that
considerable uncertainty exists as to the possibilities of income-tax
minimization by means of reorganizations, and the fact that most
people otherwise interested in taxation are not particularly interested
in this part of it, no attempt is made in this paper to discuss the
possible unclosed loopholes in reorganizations.85 However, the advice
contained in the following statement of a prominent tax accountant
may not be inappropriate at this point:
“ Many corporations have acquired assets in connection with some
type of reorganization, merger, or consolidation . . . . many trans
actions once thought to be exempt are taxable and were taxable in
prior years under the theory of some of our recent decisions. Hence,
if your company acquired property in connection with any of these
transactions or what was thought to be a non-taxable exchange, it
is recommended that you review the circumstances and consider them
in the light of the more recent cases. You may find that you are
entitled to use, as a basis for determining gain or loss and its related
deductions such as depreciation, obsolescence, and the like, more than
the amount appearing on your books or the amount you previously
thought was the correct basis.” *66
INCREASE OF ALLOWABLE DEDUCTIONS

The revenue acts have long endeavored to plug the loophole that
is used when, toward the close of a year, a taxpayer sells securities
at a loss and then, before the market price has materially changed,
reacquires identical securities, thereby obtaining a deductible loss for
income-tax purposes and yet having the same, or practically the same,
quantity and kind of securities for only a small cash outlay in the
form of commissions and perhaps a slightly higher purchase price.
So the “ wash sales” provision has been a customary feature of
revenue laws. This states that a taxpayer cannot claim a loss on the
sale or other disposition of securities if he has acquired substantially
identical securities within a 61-day period that begins 30 days before
the date of sale and ends 30 days after the date o f sale.67
05 An excellent presentation of this whole subject, however, may be found in
three papers delivered at a round-table discussion, devoted to “ Reorganization
under the Revenue Acts” , held in connection with the Fiftieth Anniversary Cele
bration of the American Institute of Accountants in New York City, Oct. 18-22,
1937; copies of the papers presented are contained in A merican I nstitute of
A ccountants , F iftieth A nniversary Celebration (1937) 205-29.
66 Cooper, Annual Review of Important Federal Tax Decisions and Rulings
(1937) Controller 352, 356.
07 U. S. Treas. Reg. 94, Art. 118-1.
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A means used to evade this provision is to have another member
of the taxpayer’s family purchase the same quantity of identical
securities at the time the taxpayer sells his. Such a purchase, though,
must be bona fide and made with the funds or credit of such other
member of the family. Of course, the taxpayer could wait 30 days
and then repurchase the securities, but this would frequently mean
paying a substantially higher price. Or he can buy securities of the
same type with the proceeds of the sale, perhaps adding a little more
cash to effect this. As previously pointed out, however, there would
be no object in establishing a capital net loss o f more than $2,000
by such action.
If a security that has been held for a number of years is discovered
to be worthless and is sold for a nominal price, the loss becomes
subject to the capital-gain-and-loss provisions— which means that
only a minor percentage of the loss will be deductible and perhaps
that the loss, in effect, will not even be deductible because the existing
capital net loss is already in excess of $2,000. In such cases some
taxpayers have managed to charge off the full cost of the security
as a bad debt, although the proof of worthlessness, such as the
receivership of the issuing corporation, may be hard to establish in a
particular instance.
Taxpayers that have studied the deductibility of contributions to
approved charitable organizations have been astute in using another
presently unclosed loophole, which permits the market value of
donated property to be deducted. Thus, if A wishes to give $10,000
to the Salvation Army, he can give it securities having a market value
of $10,000 and obtain an allowable deduction of that amount even
though they may have cost him, e. g., only $6,000; whereas if he sold
them to get cash of $10,000 with which to make the gift, he would
be liable for a tax on the $4,000 gain. On the other hand, if the
securities had cost him $16,000, instead of $6,000, he would probably
sell them at $10,000, in order to obtain the benefit of the resulting
$6,000 loss, and then make his $10,000 donation in the form of cash,
thus also obtaining an allowable deduction of $10,000 for such
donation.
Interest on a bona fide loan between a husband and wife has been
held to be deductible. Hence, if the spouse that borrows the money
has an income reaching into a higher surtax bracket than the other,
and if separate returns are filed, the interest on the loan in most
instances will cause a reduction in the total tax paid by the two.
Probably one of the outstanding unplugged loopholes, although a
perfectly legitimate one because specifically permitted by the law
itself, is the depletion allowance to oil and gas producers. They may
deduct 27£% of the gross income from a well, provided that such
deduction does not exceed 50% of the net income from the property
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(the net income, however, to be computed without any deduction
fo r depletion— thus being greater than it would be if the depletion
were deducted in computing it). Such a provision might be fair
enough, in view of the uncertain productive lives of wells, if the
producers had to decide once and for all whether to take depletion
as a percentage of gross income or to take it in the usual accounting
way (according to the estimated cost of the oil or gas taken from
the well). The owners of coal, metal, and sulphur mines must make
such an election. But the law specifically provides that, in the case
of oil and gas wells, depletion taken in the form of 27£% of the
gross income (as described above) is not to be less than if it were
taken on the regular basis. Hence, the oil or gas producer will in
variably take percentage depletion if he is wise; and if it yields a
lower deduction than the ordinary basis, he will still be able to use
the latter instead. He cannot lose. But he can win, because basing
depletion on gross income may enable him to deduct, in the form of
depletion, many times the original cost of the property.
HENRY w . SWEENEY.

NOTES
FEDERAL DECLARATORY JUDGMENTS IN
INSURANCE CASES
ONSIDERED by some to be unconstitutional, even before its
passage, the Federal Declaratory Judgment A c t 1 has to date
withstood all attacks. The explanation of this invulnerability seems to
lie in the insertion of the words, “ actual controversy” , to limit the
provisions of the Act. But for the saving grace of these two words it
is probable that it would have been thrown into the discard.2 However
the Act is now in good repute, having been declared constitutional by
the Supreme C ourt3 as well as by numerous lower courts.4 It has been
made use of in a great variety of cases including declarations con
cerning patents,5 state taxes,6 attorney’s fees,7 insurance cases,8 and
1 48 Stat . 955, 28 U. S ..C . § 400 (1934). The Act provides—
" ( 1 ) In cases of actual controversy except with respect to Federal taxes the
courts of the United States shall have power upon petition^ declaration, complaint,
or other appropriate pleadings to declare rights and other legal relations of any
interested party petitioning for such declaration, whether or not further relief
is or could be prayed, and such declaration shall have the force and effect of a
final judgment or decree and be reviewable as such.
“ (2) Further relief based on a declaratory judgment or decree may be granted
whenever necessary or proper. The application shall be by petition to a court
having jurisdiction to grant the relief. If the application be deemed sufficient,
the court shall, on reasonable notice, require any adverse party, whose rights
have been adjudicated by the declaration, to show'cause why further relief should
not be granted forthwith.
“ (3) When a declaration of right or the granting of further relief based
thereon shall involve the determination of issues of fact triable by a jury, such
issues may be submitted to a jury in the form of interrogatories, with proper
instructions by the court, whether a general verdict be required or not.”
2 “ The Declaratory Judgment Act of 1934, in its limitation to cases of actual
controversy, manifestly has regard to the constitutional provision and is operative
only in respect to controversies which are such in the constitutional sense.............
In providing remedies and defining procedure in relation to controversies in the
constitutional sense, the Congress is acting within its delegated power over the
jurisdiction of the federal courts which Congress is authorized to establish.”
Aetna Life Ins. Co. v. Haworth, 300 U. S. 227, 239, 240 (1937).
3 Aetna Life Ins. Co. v. Haworth, 300 U. S. 227 (1937).
4 New York Life Ins. Co. v. London, 15 F. Supp. 586 (D. Mass. 1 936); Ohio
Casualty Ins. Co. v. Plummer, 13 F. Supp. 169 (S. D. Tex. 1 9 3 5 ); Travelers Ins.
Co. v. Young, 18 F. Supp. 450 (D. N. J. 1937) ; Travelers Ins. Co. v. Helmer,
15 F. Supp. 355 (N . D. Ga. 1936).
6 E. Edelmann & Co. v. Triple-A Specialty Co., 88 F. (2d) 852 (C. C. A. 7th,
1937).
6 Gully v. Interstate Natural Gas Co., 82 F. (2d) 145 (C. C. A. 5th, 1936).
7 Adair Lumber Co. v . Atchison, T. & S. F. Ry., 19 F. Supp. 415 (W . D. Mo.
1937).
8 Aetna Life Ins. Co. v. Haworth, 300 U. S. 227 (1937).
988
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suits involving public lands.9 It is believed that the classes of con
troversies will become even more numerous as the possibilities of the
Act are explored.
Particularly well suited to the provisions of the Act is the case
involving the insurance contract; and the insurance companies are
realizing what a tremendous boon they have been given.10 Before con
sidering the effect of the Act upon the different types of insurance
policy, it may be well to discuss certain elements which are necessities
in a suit for declaratory judgment brought upon any policy. The
procedure attempted to be carried out here will be to discuss first,
principles that arise in any case, that is, those of a general nature,
and second, the application which those principles have been given
in the specific groups of cases. The reason for using this method is
that, while the courts, for the most part, agree upon the definition
of the terms of the statute, their application to certain sets of facts
may differ.
I. GENERAL PRINCIPLES INVOLVED

The elements to be stated herein are equally applicable to all cases
in which a declaratory judgment is sought, but we are concerned
primarily at this instant with insurance cases. The elements involved
in the cases are, roughly, actual controversy, rights and liabilities,
new or alternative remedy, pendency of state suit, law or equity,
useful purpose, right of trial by jury, discretion, and jurisdictional
requirements (diversity of citizenship and jurisdictional amount).
It will be expedient to consider some of these elements together be
cause of their tendency to overlap.
The primary factor is, of course, “ actual controversy” . This has
been defined by the Supreme C ourt11 as one which is “ appropriate for
judicial determination” , not hypothetical, abstract, academic or moot.
It must be “ definite and concrete, touching the legal relations of
parties having adverse legal interests. It must be a real and sub
stantial controversy admitting of specific relief through a decree of
a conclusive character, as distinguished from an opinion advising
what the law would be upon a hypothetical state of facts. Where there
is such a concrete case admitting of an immediate and definitive deter
mination of the legal rights of the parties in an adversary proceeding
upon the facts alleged, the judicial function may be appropriately
exercised although the adjudication of the rights of the litigants may
9 Board of Com’rs. for Buras Levee Dist. v. Cockrell, 91 F. (2d) 412 (C. C. A.
5th, 1937).
10 See Appleman, Automobile Insurance and the Declaratory Judgment (1937)
23 A. B. A . J. 553, for an excellent discussion.
11 Aetna Life Ins. Co. v. Haworth, 300 U. S. 227 (1937).
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not require the award of process or the payment of damages.” 12
Allegations of threatened irreparable injury are not necessary.13 Even
before the decision of the Supreme Court, there was not much con
troversy over the definition of the words “ actual controversy” .14 The
problem is whether a certain situation falls within such definition.
To solve these problems it is imperative to look at the cases themselves.
There is no alternative because each case is decided upon its own
specific facts, and according to whatever its particular exigencies
demand.
RIGHTS AND LIABILITIES

The Act provides in part that “ . . . . the courts of the United
States shall have power . . . . to declare rights and other legal rela
tions of any interested party petitioning for such declaration . . . .” .15
It was first thought that this phrase prevented an insurance company
from obtaining a declaratory judgment pertaining to the existence
or non-existence of its liabilities,16 but the Supreme Court held other
wise saying: “ But the character of the controversy and of the issue
to be determined is essentially the same whether it is presented by
the insured or by the insurer............ It is the nature of the contro
versy, not the method of its presentation or the particular party who
presents it, that is determinative.” 171
8 While this statement cleared up
most of the uncertainty, there still remains some misunderstanding.16
REMEDY

The question arose as to just what the Federal Declaratory Judg
ment Act was. Was it an addition of jurisdiction? Substantive?
Procedural? Could it only be given when there was no other remedy
available? Judge Parker summed up the matter admirably: “ The
Federal Declaratory Judgment Act is a regulation of procedure pro
viding a new remedy for application in actions at law and suits in
equity within the jurisdiction of the federal courts; and there is
nothing to suggest that its use is to be confined to cases in which no
'-Id . at 240, 241.
13 Stephenson v. Equitable Life Assur. Soc., 92 F. (2d) 406, 410 (C. C. A. 4th,
1937).
14 New York Life Ins. Co. v. London, 15 F. Supp. 586 (D. Mass. 1936).
13 48 Stat . 955, 28 U. S. C. § 400 (1) (1934).
18 New York Life Ins. Co. v. London, 15 F. Supp. 586 (D. Mass. 1936).
17 Aetna Life Ins. Co. v. Haworth, 300 U. S. 227, 244 (1937).
18 See Ohio Casualty Ins. Co. v . Marr, 21 F. Supp. 217, 220 (N . D. Okla. 1937),
where the court said: “ In the instant case no rights of the complainant are
involved; only its obligations and liabilities. It is my view that the Declaratory
Judgment Act can be invoked only when rights of the complainant are involved.
. . . . A right to be relieved from liability under the policy is not such a right
as contemplated under the Act.”
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other adequate remedy is available.” 19 As will be seen, the discretion
of the court may be called upon where there is a perfectly adequate
remedy elsewhere.20
STATE SUIT PENDING

The ground that a suit is pending in the state court will not compel
the federal court to refrain from issuing a declaratory judgment when
the points at issue are not identical.21 Even when the issues are the
same, the federal courts could probably still render a declaratory
judgment,22 but the fact that it would serve no useful purpose would
usually determine them from so doing.23 Declaratory judgments should
not issue when no useful purpose will be served by them.
JURY TRIAL

“ Provisions of the third paragraph of the act above quoted have
been deemed to answer constitutional requirements securing to the
litigant the right to a jury trial.” 24 So it is seen that the Act provides
for issues to be tried by jury, and it is said that even had this provision
not been in the Act, a jury trial could not be denied, if the action was
essentially one at law.25
LAW OR EQUITY

The courts have been rather silent26 on the question of whether the
suit for declaratory judgment should be in law or equity, so we must
look to the Act itself. Section 2 of the Act in part provides, “ Further
relief based on a declaratory judgment or decree may be granted
whenever necessary or proper. The application shall be by petition
to a court having jurisdiction to grant the relief............ ” 27 The
19 Stephenson v. Equitable Life Assur. Soc., 92 F. (2d) 406, 409 (C. C. A. 4th,
1937).
20 See note 61, infra.
21 American Motorists Ins. Co. v. Busch, 22 F. Supp. 72 (S. D. Calif. 1938).
22 Carpenter v. Edmonson, 92 F. (2d) 895, 897 (C. C. A. 5th, 1937).
23 Aetna Casualty & Surety Co. v. Quarles, 92 F. (2d) 321 (C. C. A. 4th, 1937).
24 New York Life Ins. Co. v. London, 15 F. Supp. 586, 588 (D. Mass. 1936).
25 Aetna Casualty & Surety Co. v. Quarles, 92 F. (2d) 321, 325 (C. C. A. 4th,
1937).
26 However in Ohio Casualty Ins. Co. v. Plummer, 13 F. Supp. 169, 173 (S. D.
Tex. 1935), it is stated: “ While I would be unwilling to hold that actions at
law may not in certain cases be brought and prosecuted under the Act, it is clear
that the power conferred by the Act upon the District Courts to declare the rights
and other legal relations of persons, between whom there is an actual controversy,
is an equitable nature, and one generally exercised by courts of equity rather
than by courts of law............. I reach this conclusion with less difficulty, because
of the provisions of the Act insuring the trial of issues of fact by a jury where
demanded by either party.”
48 Stat . 955, 28 U. S. C. § 400 (2) (1934).
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necessary implication from the second sentence seems to be that a
declaratory judgment may be had either at law or equity. This con
struction is strengthened by the provision in the first section “ . . . .
the courts of the United States shall have power upon petition, dec
laration, complaint, or other appropriate pleadings to declare rights.
. . . .” 28 The fact that “ declaration” is mentioned certainly seems
to show that it may be at law. However, the matter is not of para
mount importance, as in the federal courts, cases are merely trans
ferred from the law to the equity side of the docket and vice versa.
DISCRETION

Following the lead of New York Life Ins. Co. v. London,29 the
courts have agreed that they have a discretion, upon hearing the case,
to grant or withhold a declaratory judgment.30 This must not be taken
to mean that, as to the assumption of jurisdiction, the court has
discretion but, as Judge Parker succinctly stated it: “ The Federal
Declaratory Judgment Act is not one which adds to the jurisdiction
of the court, but is a procedural statute which provides an additional
remedy for use in those cases and controversies of which the federal
courts already have jurisdiction............ The question is not as to
whether jurisdiction shall be assumed but as to whether, in exercising
that jurisdiction, a discretion exists with respect to granting the
remedy prayed for.” 31 This discretion must not be arbitrary but
should be a sound judicial discretion. It has usually been exercised
in the way of dismissing a suit for declaratory judgment by an
insurance company, when one of the defendants has a suit against
the company pending in a state court.32
JURISDICTIONAL REQUIREMENTS

It is conceded that the controversy must involve more than $3,000
excluding interest and costs,33 and that there must be the diversity
of citizenship requisite to jurisdiction generally of the federal courts.34
™lbid„ 28 U. S. C. § 400 (1) (1934).
29 15 F. Supp. 586 (D. Mass. 1936).
30 Aetna Casualty & Surety Co. v. Quarles, 92 F. (2d) 321 (C. C. A. 4th, 1937);
Columbian Nat. Life Ins. Co. v. Foulke, 89 F. (2d) 261 (C. C. A. 8th, 1937).
31 Aetna Casualty & Surety Co. v. Quarles, 92 F. (2d) 321, 323, 324 (C. C. A.
4th, 1937).
33 Ibid.
33 Equitable Life Assur. Soc. v. Templeton, 19 F. Supp. 485 (E . D. S. C. 1 936);
Stephenson v. Equitable Life Assur. Soc., 92 F. (2d) 406 (C. C. A. 4th, 1937);
Travelers Ins. Co. v. Young, 18 F. Supp. 450 (D. N. J. 19.37) ; United States
Fidelity & Guaranty Co. v. Pierson, 21 F. Supp. 678 (W . D. Ark. 1 937); Builders
& Manufacturers Mut. Cas. Co. v. Paquette, 21 F. Supp. 858 (D. Me. 1938).
34 Columbia Casualty Co. v. Thomas, 20 F. Supp. 251 (N . D. Fla. 1 9 3 7 ); Auto
Mut. Indemnity Co. v. Dupont, 21 F. Supp. 606 (D. Del. 1937).
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However, the rule is not so well settled as to the determination of this
amount, in suits concerning the liability of the insurance company
upon its policies. The principle generally followed *36 is that laid down
in Commercial Casualty Ins. Co. v. H u m p h r e y where the court said:
“ Under the policy, plaintiff may be liable for as much as $10,000 for
injuries or death to one person, $20,000 for the death or injury to
more than one person in the same accident, and $5,000 for damages
to property. The test o f jurisdiction is not what Pierce may claim
against Humphrey and plaintiff, but the maximum amount for which
plaintiff may be liable under the policy.” Nevertheless, at least one
court has held otherwise.37* An interesting question was considered
in Western Casualty & Surety Co. v. Beverforden,ss concerning in
dispensable parties. In that case, the insurance company sued the al
leged insured’s judgment creditor for an adjudication that the insured
was not covered by the company’s policy at the time of the accident.
In reply to the contention that the suit was bad because the insured
was not joined, the court held that as the federal Declaratory Judg
ment Act did not contain an express provision that all interested
parties must be joined, it was permissible to leave out the insured as
she was not an indispensable party.
II. HOW THE PRINCIPLES ARE APPLIED IN THE CASES

In this section we are concerned with the question of what actual
benefit the Declaratory Judgment Act has been to the insurance
companies. The cases will be considered in four groups, namely:
1. Automobile liabilities, which contain by far the largest number
of cases. 2. Policies containing disability clauses. 3. Insurance for
accidental death. 4. Group policies.
85 Travelers Ins. Co. v. Young, 18 F. Supp. 450 (D . N. J. 1 9 3 7 ); Builders &
Manufacturers Mut. Cas. Co. v. Paquette, 21 F. Supp. 858 (D. Me. 1938). While
it is very probable that other cases rely upon the Humphrey decision, these two
cases quote from the opinion as their authority.
88 13 F. Supp. 174 (S. D. Tex. 1935).
87 United States Fidelity & Guaranty Co. v. Pierson, 21 F. Supp. 678, 682
(W . D. Ark. 1937), where the court considered the Humphrey and Young cases
and said: “ I cannot agree with those opinions, because the amount incurred in
defending has nothing whatever to do with the amount the company obligates
themselves to indemnify. I cannot agree that it was the intention of Congress
that the distinct and separate obligations arising under these two clauses of the
contract can be treated together so as to give this court that jurisdiction to which
the Declaratory Judgment Act is applicable.”
88 93 F . (2d) 166 (C. C. A. 8th, 1937). The court held, at page 168: “ If
Congress intended that a declaratory judgment should only be entered in a case
after all interested parties had been joined, it is fair to assume that it would
have inserted in the Act a provision to that effect. Not having done so, this
court does not feel justified in imposing any such condition upon the maintenance
of this statutory proceeding.”
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AUTOMOBILE LIABILITY POLICIES

The cases arising under these policies concern petitions by insurance
companies for a declaration that they are not to be held liable on the
policy or that it is void because of some alleged breach of a material
condition contained in the policy. In perhaps a majority of the cases,
the allegation is either that at the time of the accident the car was
driven without the permission of the insured 39 or that the vehicle
was not covered at time of accident, because of the purpose for which
it was being used,40 while in others the complaint is that insured had
not given written notice within the required time,41 failure to cooperate
in defense,42 assured not sole and unconditional owner,43 or person
has not received injuries covered by policy.44 In many of these in
stances judgment has been given, but in a few it has been denied.
One of the chief factors concerned in these cases is that of suits having
been filed or threatened in the state courts. Where judgment has been
recovered by the present defendant against the insured and suit
instituted in the state court against the insurance company on the
judgment, the court has exercised its judicial discretion and dismissed
the petition, holding that in such a case no useful purpose will be
served by administering the judgment sought.45 In many instances,
however, the insurance company is faced by a dilemma. It has a
choice of two steps. It may defend for the insured the suit brought
against him by the injured party, spending much time and money
with the possibility that it will not be held liable under the policy, or
it may sit idly by, resting on its rights, watching the defense being
atrociously bungled, and later be held to liability. In this situation,
39 Ohio Casualty Ins. Co. v. Plummer, 13 F. Supp. 169 (S. D. Tex. 1935);
Travelers Ins. Co. v. Young, 18 F. Supp. 450 (D. N. J. 1 9 3 7 ); Columbia Casualty
Co. v. Thomas, 20 F. Supp. 251 (N . D. Fla. 1 9 3 7 ); Western Casualty & Surety
Co. v. Beverforden, 93 F. (2d) 166 (C. C. A. 8th, 1937).
40 Central Surety & Ins. Corporation v. Caswell, 91 F. (2d) 607 (C. C. A. 5th,
1 9 3 7 ); Associated Indemnity Corporation v. Manning, 92 F. (2d) 168 (C. C. A.
9th, 1937 ) ; Farm Bureau Mut. Automobile Ins. Co. v. Daniel, 92 F. (2d) 838
(C. C. A. 4th, 1 9 3 7 ); Western Casualty & Surety Co. v. Odom, 21 F. Supp. 574
(N . D. Tex. 1 9 3 7 ); Auto Mut. Indemnity Co. v. Dupont, 21 F. Supp. 606 (D. Del.
1 9 3 7 ); Employers’ Liability Assur. Corp. v. C. E. Carnes & Co., Inc., 22 F. Supp.
259 (W . D. La. 1937).
41 Ohio Casualty Ins. Co. v. Marr, 21 F. Supp. 217 (N . D. Okla. 1 9 3 7 ); Ameri
can Motorists Ins. Co. v. Busch, 22 F. Supp. 72 (S. D. Cal. 1938).
42 Aetna Casualty & Surety Co. v. Quarles, 92 F. (2d) 321 (C. C. A. 4th, 1937).
43 Commercial Casualty Ins. Co. v. Humphrey, 13 F. Supp. 174 (S. D. Tex.
1 9 3 5 ); Builders & Manufacturers Mutual Cas. Co. v. Paquette, 21 F. Supp. 858
(D. Me. 1938).
44 United States Fidelity & Guaranty Co. v. Pierson, 21 F. Supp. 678 (W . D.
Ark. 1937).
45 Aetna Casualty & Surety Co. v. Quarles, 92 F. (2d) 321 (C. C. A. 4th, 1937).
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suit having been filed or threatened in a state court, the company is
allowed, almost without exception,46 a judgment declaring its rights.47
The only case definitely out of line in this situation is United States
Fidelity & Guaranty Co. v. Pierson,48 where the Guaranty Company
asked for a declaration decreeing that the policy did not cover the
injuries sustained by the defendant Pierson. Pierson had already
filed suit in the state court against the insured. The decree was
denied, the court holding that, since the policy provided that the
company should not become liable until after judgment was obtained
against the insured, no actual controversy existed. It is submitted
that the court erred in its decision, and that the preferable view is
that of the other federal courts.49 Here would seem to be a case
particularly suited to relief by declaratory judgment. The insurance
company desired to know whether the policy covered the injuries
sustained and whether it would have to defend the insured. Even had
the injured party said he was not going to sue the insurance company
after obtaining a judgment (which is not stated), nevertheless, the
fact that he so strenuously fought the suit for declaratory judgment
would refute such a statement.50 Certainly here is a controversy
capable of final determination, not hypothetical or immature, the
insured contending that the insurance company must defend him,
and the injured party contending, by his actions if not his words,
that the company is liable under the policy. It is difficult to compre
hend how a more complete adjudication could be had by waiting.51 To
deny a decree would be to compel the insurance company to either
defend the insured or take the consequences. It is stated that the
46 Ohio Casualty Ins. Co. v. Marr, 21 F. Supp. 217 (N . D. Okla. 1937) (relief
denied on ground that only liabilities were involved); Auto Mut. Indemnity Co.
v. Dupont, 21 F. Supp. 606 (D. Del. 1937) (suit brought in wrong jurisdiction);
United States Fidelity & Guaranty Co. v. Pierson, 21 F. Supp. 678 (W . D. Ark.
1937) (no actual controversy).
47 In Travelers Ins. Co. v. Young, 18 F. Supp. 450, 453 (D. N. J. 1937), an
even stronger case was presented as the law of New Jersey provides that if the
insurance company defends the insured it cannot thereafter deny its liability
by alleging that the car was driven without the permission of the insured at
the time of the accident.
48 21 F. Supp. 678 (W . D. Ark. 1937).
49 See notes 39 and 40, supra.
50 Commercial Casualty Ins. Co. v. Humphrey, 13 F. Supp. 174 (S. D. Tex.
1935).
51 “ The logical procedure is to settle the question of liability on the policy
before any conclusion is reached on the issue of negligence; thus deciding in the
early stages of the litigation the parties who will necessarily be involved ulti
mately.” American Motorists Ins. Co. v. Busch, 22 F. Supp. 72, 74 (S. D. Cal.
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Declaratory Judgment Act is to serve some useful purpose.52 Surely
there could not be one more useful than this.
POLICIES CONTAINING A DISABILITY CLAUSE

In suits on policies containing clauses pertaining to disability bene
fits where the main point at issue is whether or not there is a present
disability of such a character as to entitle the insured to the benefits,
the insurance company may have a judgment so declaring.53 The
courts treat such a controversy as being a justifiable case and con
sequently falling within the ambit of judicial power.54 Likewise,
where the insurance company claims that the application of the in
sured contains material misrepresentation, such a case is stated as
will entitle either the insured 55* or the insurance company 585
9 to a
declaratory judgment. Such conflicts as these are considered to come
within the phrase “ rights or other legal relations” , even by a court
which denies that the plaintiff may have a judgment declaring a
liability not to exist,57 the court saying, “ The real controversy between
plaintiff and defendant relates to the extent of the defendant’s disa
bilities. Upon this issue turns the rights of the plaintiff to demand
the payment of premiums due, or to become due, on the policies of
insurance.” 58 Where a suit has been filed in the state court, which
might be decided without putting an end to the controversy in ques
tion, the federal court will keep the suit and give judgment upon it.58
There is dictum to the effect that, even if both suits involved the
identical issues, the federal court would nevertheless retain juris
diction.606
1 It is probable, however, in such a case the federal court
would exercise its discretion and refuse to take cognizance o f the suit.81
62 “ The statute providing for declaratory judgments meets a real need and
should be liberally construed to accomplish the purpose intended, i. e., to afford
a speedy and inexpensive method of adjudicating legal disputes without invoking
the coercive methods of the old procedure, and to settle legal rights and remove
uncertainty and insecurity from legal relationships without awaiting a violation
of the rights or a disturbance of the relationships.” Aetna Casualty & Surety
Co. v. Quarles, 92 F. (2d) 321, 325 (C. C. A. 4th, 1937).
53 Aetna Life Ins. Co. v. Haworth, 300 U. S. 227 (1 9 3 7 ); New York Life Ins.
Co. v. London, 15 F. Supp. 586 (D. Mass. 1936) ; Travelers Ins. Co. v. Helmer,
15 F. Supp. 355 (N . D. Ga. 1936).
54 Ibid.
56 Stephenson v. Equitable Life Assur. Soc., 92 F. (2d) 406 (C. C. A. 4th, 1937).
58 Carpenter v. Edmonson, 92 F. (2d) 895 (C. C. A. 5th, 1937).
87 New York Life Ins. Co. v. London, 15 F. Supp. 586 (D. Mass. 1936).
63 Id. at 589.
59 Carpenter v. Edmonson, 92 F. (2d) 895, 897 (C. C. A. 5th, 1937).
60 “ Even if the two suits involved the identical matter, if, in short, both the
suit in the state and that in the federal court were upon a fully matured policy,
we think it plain that under the Declaratory Judgment Act the petition stated
a cause of actual controversy, as to which the court’s jurisdiction was invoked,
and of which it was bound to take cognizance.” Ibid.
61 “ The object of the statute is to afford a new form of relief where needed,
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INSURANCE FOR ACCIDENTAL DEATH

Where the insurance company denies liability on a policy covering
accidental death, either claiming the death was due to natural causes
or that insured had not complied with terms of the policy, and the
beneficiary claims and asserts that the company is obligated under
the policy, such a situation states a “ case of actual controversy”
capable o f judicial determination.62 The right of the company to be
free from the claim is considered to be such a right as to fall under
the provisions of the Declaratory Judgment Act, giving the courts
the power to declare “ rights and other legal relations” .63 The fact
that other adequate remedy exists either at law or equity is of no
concern, further than the fact that it may have some bearing upon
the discretion of the court.64 Nevertheless, it would seem safer to
plead some special circumstances to justify the application for the
remedy of declaratory judgment.65
GROUP POLICIES

Insurance companies may have a declaratory judgment declaring
whether group policies are void, when those insured by the policy
are asserting liability of the company under it and the insurance
company on the other hand claims that the policy had been terminated
before the liability arose. The courts assert that under such circum
stances there is an actual case or controversy admitting of relief
through a judicial decree.66 In one of the cases decided under this
not to furnish a new choice of tribunals or to draw into the federal courts the
adjudication of causes properly recognizable by courts of the states.” Judge
Parker in Aetna Casualty & Surety Co. v. Quarles, 92 F. (2d) 321, 324 (C. C. A.
4th, 1937).
82 Aetna Life Ins. Co. v. Williams, 88 F. (2d) 929 (C. C. A. 8th, 1937);
Columbian Nat. Life Ins. Co. v. Foulke, 89 F. (2d) 261 (C. C. A. 8th, 1937).
63 “ On this issue we have come to the conclusion that the plaintiff’s alleged
right to be immune from the claim the defendant makes against it under the
policy is a ‘right’ which it may petition to have declared by the terms of section
274d.” Columbian Nat. Life Ins. Co. v. Foulke, 89 F. (2d) 261, 263 (C. C. A.
8th, 1937).
64 “ The act says nothing about limiting proceedings under it to cases where
there are no other forms of action in which the rights of the parties may ulti
mately be determined. It refers only to ‘cases of actual controversy’, and in
such cases the courts of the United States are empowered to declare rights and
other legal relations of any interested party petitioning for such declaration.”

Ibid.
65 See Aetna Life Ins. Co. v. Williams, 88 F. (2d) 929 (C. C. A. 8th, 1937),
where the insurance company claimed that it would be prejudiced in that it
would have to maintain reserves, that it was charged a greater interest on the
policy than its earnings, and that it might be liable for damages for vexatious
delay in payment.
86 Anderson v. Aetna Life Ins. Co., 89 F. (2d) 345 (C. C. A. 4th, 1 937);
Equitable Life Assur. Soc. v. Templeton, 19 F. Supp. 485 (E . D. S. C. 1936).
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heading, some of the insured had commenced suit for breach of con
tract involving the policy in the state courts,07 while in the other, suits
were filed later.6
7
68 As to the question of adequate remedy Judge Parker
said: “ We think that irrespective of whether the suit would have
been cognizable in equity or whether plaintiff would have had an
adequate remedy at law in defending actions at law instituted by the
defendants, the remedy provided by the statute was available to it” .6'
It remains an open question as to just what effect, if any, the fact
that suits have been commenced in state courts by the insured, have
on the decisions of the courts.
From all indications, application for declaratory judgment by the
insurance company will become more and more frequent as time
goes on. And, unless curbed by a decision of the Supreme Court, the
situations under which the decree is sought will become more varied.
It is to be hoped that, as more cases are decided under it, the scope
of the act will become outlined with greater clarity than it is at
the present.
DANIEL J. HARRISON, JR.
67 Equitable Life Assur. Soc. v. Templeton, 19 F. Supp. 485 (E . D. S. C. 1936).
88 Anderson v. Aetna Life Ins. Co., 89 F. (2d) 345 (C. C. A. 4th, 1937).
89 Id. at 347, 348. See also Equitable Life Assur. Soc. v. Templeton, 19 F.
Supp. 485, 487, 488 (E . D. S. C. 1936), where the court held: “ Congress clearly
has provided a new form of procedure whereby some of the ancient rules and
doctrines of the court of equity have been eliminated from consideration where
there is a real controversy and the court finds it possible to make a declaratory
judgment which will determine the rights of the parties in the action.”

THE LEGAL LIABILITY OF AN UNINCORPORATED
LABOR UNION
DETERMINE whether there is a factual basis underlying the
T Ocurrent
agitation to make labor unions “ responsible under the law”
for their illegal and forceful acts and for violation of their contracts,
it is necessary to consider what liabilities are imposed under the laws
actually in force today. The problem as such is not new,1 but the
rapid growth of labor unions against a changed order of economic
and social conditions place upon it a new emphasis which is likely to
increase in the future. Although the modern period of trade unionism,
begun in 1897,2 brought with it marked increase in membership, of
particular interest today is the consistent rise in membership during
the past four years, and the fact that the figure for 1937 is almost
double that of 1936. This growth has doubtlessly been fostered by
1 In 1806, closely following the formation of the first trade unions in the United
States similar in nature to the modern unions, came the first labor case on record,
the Philadelphia Cordwainers Case, 3 C ommons and Gilmore , D ocumentary H is 
tory of A merican I ndustrial Society (1910). This and a number of other early
labor cases were based on charges of criminal conspiracy, whereas suits today are
primarily concerned with request for injunctions and damages. Nevertheless the
underlying legal principles remain the same. Wittee, Early American Labor Cases
(1926) 35 Y ale L. J. 825, 826.
2 W olm an , E bb and F low in T rade U nionism (1936) 15. The growth o f union
ism during this period is shown by the follow ing tabulation which presents the
total membership in American trade unions by years.
TOTAL MEMBERSHIP OF AMERICAN TRADE UNIONS *
1897-1937

Number
of Members

Year

1897...........
1898...........
1899..........
1900...........
1901...........
1902..........
1903...........
1904..........
1905...........
1906...........
1907...........
1908...........
1909..........
1910..........

..
..
..
..
..
..
..
..
..
..
..
..
..
..

447,000
500,700
611,000
868,500
1,124,700
1,375,900
1,913,900
2,072,700
2,022,300
1,907,300
2,080,400
2,130,600
2,005,600
2,140,500

* Source o f data:

Number
of Members

Year

1911...............
1912...............
1913...............
1914...............
1915...............
1916...............
1917...............
1918...............
1919...............
1920...............
1921...............
1922...............
1923...............
1924...............

1925............
1926............
1927............
1928............
1929............
1930............
1931............
1932............
1933.............
1934............
1935.............
1936............
1937............

2,343,400
2,452,400
2,716,300
2,687,100
2,582,600
2,772,700
3,061,400
3,467,300
4,125,200
5,047,800
4,781,300
4,027,400
3,622,000
3,536,100

1897-1933, W olm an ,, E bb

and

F low

(1936) 16; 1934-1937, National Labor Relations Board.
999

Number
of Members

Year

in

. 3,519,400
. 3,502,400
. 3,546,500
. 3,479,800
. 3,442,600
. 3,392,800
. 3,358,100
. 3,144,300
. 2,973,000
.3,186,611
. 3,616,847
. 4,008,142
. 7,328,933
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recent legislative enactments and the influence of the Committee for
Industrial Organization. But the roots lie deeper. The growth and
increasing importance of interstate commerce resulting from the
development of transportation, communication and industrial tech
nology make it imperative for labor to organize on a national front
and to unionize scattered geographical sections of the country. Other
wise manufacturers in non-union sections, having lower wage and
production costs, can place their goods in direct competition with the
products of union industry whose wages and production costs are
higher, and thus destroy the market of union labor. This is abundantly
evident in the numerous cases involving the United Mine Workers of
America, and the necessity in their case of organizing the Arkansas
coal fields to protect Pennsylvania producers with whom the union
had wage agreements. This pressure will continue to force unioniza
tion on unorganized areas and industries, with attendant strikes and
boycotts often accompanied by violence which are the source of a
major part of labor litigation.
The development of the national union and the resulting heavy in
crease in union membership have resulted in the building up of union
treasury funds to such an extent as to make the unions financially
responsible for the legal consequences of their actions. This common
fund provides a ready means of satisfying judgment. It obviates the
difficulty of proceeding against individual members, a method by
nature inconvenient and often impossible from a practical viewpoint
because most of the members lack attachable property.
Since the great majority of the unions are unincorporated, and it
is a judgment against the union itself which will provide the most
satisfactory relief, the question becomes one of the extent to which
suit of any kind can be brought against the union as an entity. The
procedural question is by no means the only legal one involved, but
it constitutes the core of the problem and is the phase to be con
sidered here.
THE COMMON LAW RULE

It was uniformly held at common law that a voluntary unincorpo
rated association could not be sued in its society or association name
in the absence of a statute authorizing such suit since such an asso
ciation has no legal entity distinguished from that of its members.
The only means of suing such associations at law was by joining
all the members as individuals.3 The reason for this rule is aptly
3 Cases involving unincorporated labor unions:
Alabama: Grand International Brotherhood of Locomotive Engineers v. Green,
206 Ala. 196, 89 So. 435 (1921).
Arkansas: Baskins v. United Mine Workers, 150 Ark. 398, 234 S. W . 464 (1 9 2 1 );
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expressed in St. Paul Typothetae v. St. Paul Bookbinders Union4
wherein the court said, “ to be entitled to conduct a judicial proceed
ing . . . . a party litigant must be either a natural or artificial
4 94 Minn. 351, 102 N. W . 725, 726 (1905).
District No. 21, United Mine Workers v. Bourland, 169 Ark. 796, 277 S. W .
546 (1925).
Florida: Johnston v. Albritton, 101 Fla. 1285, 134 So. 563 (1931).
Illinois: Cahill v. Plumbers’ Gas and Steam Fitters’ and Helpers’ Local 93, 238
111. App. 123, 146 N. E. 130 (1925).
Indiana: Colt v. Hicks, 97 Ind. App. 177, 179 N. E. 335 (1 9 3 2 ); Karges Furniture
Co. v. Amalgamated Woodworkers Union, 165 Ind. 421, 75 N. E. 877 (1905).
Iowa: Wilson v. Airline Coal Co., 215 Iowa 855, 246 N. W . 753 (1933).
Kentucky: Diamond Block Coal Co. v. United Mine Workers, 188 Ky. 477, 222
S. W . 1079 (1920).
Massachusetts: Picket v. Walsh, 192 Mass. 572, 78 N. E. 753 (1 9 0 6 ); Casson v.
McIntosh, 199 Mass. 443, 85 N. E. 529 (1 9 0 8 ); Tylor v. Boot and Shoe Work
ers’ Union, 285 Mass. 54, 188 N. E. 509 (1 9 3 3 ); Malloy v. Carroll, 287 Mass.
376, 191 N. E. 661 (1934).
Minnesota: St. Paul Typothetae v. St. Paul Bookbinders Union No. 37, 94 Minn.
351, 102 N. W . 725 (1905).
Mississippi: Varnado v. Whitney, 166 Miss. 663, 147 So. 479 (1933).
Missouri: Ruggles v. International Association of Iron Workers, 331 Mo. 20, 52
S. W . (2d) 860 (1 9 3 2 ); Graham v. Grand Division Order of Railway Con
ductors, 107 S. W . (2d) 121 (Mo. App. 1937).
Montana: Vance v. McGinley, 39 Mont. 46, 101 Pac. 247 (1909).
Nevada: Branson v. Industrial Workers of the World, 30 Nev. 270, 95 Pac. 354
(1908).
New York: Hanke v. Cigar Makers International Union, 27 Misc. 529, 58 N. Y.
Supp. 412 (Sup. Ct. 1 8 9 9 ); Bossert v. Dhuy, 166 App. Div. 251, 151 N. Y.
Supp. 877 (2d Dep’t 19 1 4 ); Andrews v. Local Union No. 13, 133 Misc. 899, 234
N. Y . Supp. 208 (Sup. Ct. 1929).
North Carolina: Tucker v. Eatough, 186 N. C. 505, 120 S. E. 57 (1 9 2 3 ); Citizens
Company v. Asheville Typographical Union, 187 N. C. 42, 121 S. E. 31 (1924).
Pennsylvania: Oster v. Brotherhood of Locomotive Firemen and Enginemen, 271
Pa. 419, 114 Atl. 377 (1921).
Tennessee: Powers v. Journeymen Bricklayers’ Union, 130 Tenn. 643, 172 S. W .
284 (1914).
Texas: Brotherhood of Railroad Trainmen v. Cook, 221 S. W . 1049 (Tex. Civ.
App. 1920).
West Virginia: Simpson v. Grand International Brotherhood, 83 W . Va. 355, 98
S. E. 580 (1 9 1 9 ); W est v. Baltimore & Ohio R. R., 103 W . Va. 417, 137 S. E.
654 (1927).
Cases involving unincorporated associations other than labor unions:
Alabama: Ex parte Hill, 165 Ala. 365, 51 So. 786 (1910).
Arkansas: Lewelling v. Manufacturers Woodworkers Underwriters, 140 Ark. 124,
215 S. W . 258 (1919).
California: Herald v. Glendale Lodge, 46 Cal. App. 325, 189 Pac. 329 (1920).
Delaware: Hamilton v. Delaware Motor Trades, 4. W . W . Harr. 486, 155 Atl. 595
(Del. 1931).
Illinois: Guilfoil v. Arthur, 158 111. 600, 41 N. E. 1009 (1895).
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person.” The power to confer the characteristics of an “ artificial
person” upon an unincorporated association so as to permit suit in
the association name lies solely with the legislature.5 It would seem
to be impossible for the association to authorize suit against itself by
so providing in its constitution or by-laws.6 Although refusing to
view an unincorporated association as an entity it has been indicated
that the law governing partnerships would be applicable in the event
that all members were joined.7
VIRTUAL REPRESENTATION IN EQUITY

The difficulties involved in securing jurisdiction over an unin
corporated association at common law were greatly alleviated by the
equitable doctrine of virtual representation. The extent and meaning
of this doctrine were well expressed in the case of Guilfoil v. Arthur.8
“ It is a general rule and one well-understood that all persons interested
in the subject matter of the litigation should be made parties com
plainant or defendant. But there are exceptions to this general rule.
In section 97, Story Eq. PI. in speaking of the subject, the author
says: ‘The most usual cases ranging themselves under the head of
exceptions are: (1) where the question is one of a common or general
interest, and one or more may sue or defend for the benefit of the
whole; (2) where the parties form a voluntary association for public
or private purposes and those who sue or defend may be fairly pre
sumed to represent the rights and interests of the whole; (3) where
5 In Donovan v. Danielson, 244 Mass. 432, 138 N. E. 811, 813 (1923), the court
pointed out, quoting Story , E quity P ractise (10th ed.) § 497 n., that an unin
corporated association cannot sue or be sued in the common name because . . . .
it is the exclusive prerogative of the government to create corporations and invest
them with the power of suing as such, by their corporate name.”
6 Donovan v. Danielson, 244 Mass. 432, 138 N. E. 811 (1 9 2 3 ); cf. Farmers’
Mutual v. Reser, 43 Ind. App. 634, 88 N. E. 349 (1909).
7 St. Paul Typothetae v. St. Paul Bookbinders Union, 94 Minn. 351, 102 N. W .
725 (1 9 0 5 ); Donovan v. Danielson, 244 Mass. 432, 138 N. E. 349 (1909).
8 158 111. 600, 41 N. E. 1009, 1010 (1895).
Indiana: Farmers’ Mutual v. Reser, 43 Ind. App. 634, 88 N. E. 349 (1909).
Iowa: Presbyterian Church v. Johnson, 213 Iowa 49, 238 N. W . 456 (1931).
Massachusetts: Donovan v. Danielson, 244 Mass. 432, 138 N. E. 811 (1923).
New Jersey: Kline v. Knights of the Golden Eagle, 113 N. J. Eq. 513, 167 Atl. 758
(1933).
Oregon: Kimball v. Lower Columbia Fire Relief Association, 67 Ore. 249, 135 Pac.
877 (1913).
Pennsylvania: Maisch v. Order of Americus, 223 Pa. 199, 72 Atl. 528 (1909).
Texas: Southern Surety Co. v. Bus Union Station, 23 S. W . (2d) 484 (Tex. Civ.
App. 1929).
U tah: Pearson v. Anderburg, 28 Utah 495, 80 Pac. 307 (1905).
Wisconsin: Crawley v. American Society of Equity, 153 Wis. 13, 139 N. W . 734
(1913).
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the parties are very numerous . . . . and it is impracticable to bring
them all before the court.’ In par. 107, in the discussion of the third
class of cases, where the persons in interest are numerous, it is said:
‘as there is a privity of interest the court will allow a bill to be
brought by some of the parties, on behalf of themselves and all of
the others, taking care that there shall be due representation of all
substantial interests before the court.’ ” This doctrine has been ap
plied by equity courts in many states.9 However, the efficacy of this
doctrine as a means o f bringing suit against unincorporated labor
unions is somewhat impaired since it is viewed as an ancillary rather
than an original ground of equitable jurisdiction.10
9 Cases involving unincorporated labor unions:
Arkansas: Baskins v. United Mine Workers, 150 Ark. 398, 234 S. W . 464 (1 9 2 1 );
District No. 21, United Mine Workers v. Bourland, 169 Ark. 796, 277 S. W .
546 (1925).
District of Columbia: American Federation of Labor v. Buck Stove and Range Co.,
33 App. D. C. 83 (1909).
Indiana: Colt v. Hicks, 97 Ind. App. 177, 179 N. E. 335 (1932).
Massachusetts: Pickett v. Walsh, 192 Mass. 572, 78 N. E. 753 (1 9 0 6 ); Reynolds v .
Davis, 198 Mass. 294, 84 N. E. 457 (1 9 0 8 ); L. D. Willcutt & Sons v. Brick
layers Union, 200 Mass. 110, 85 N. E. 897 (1908).
Nevada: Branson v. Industrial Workers of the World, 30 Nev. 270, 95 Pac. 354
(1908).
New Jersey: Unkovich v. New York Central Ry., 114 N. J. Eq. 448, 168 Atl. 867
(1933).
New York: Hanke v. Cigar Makers International Union, 27 Misc. 529, 58 N. Y .
Supp. 412 (Sup. Ct. 1 8 9 9 ); Bossert v. Dhuy, 166 App. Div. 251, 151 N. Y .
Supp. 877 (2d Dep’t 1914).
North Carolina: Tucker v. Eatough, 186 N. C. 505, 120 S. E. 57 (1923).
Pennsylvania: Oster v. Brotherhood of Locomotive Firemen, 271 Pa. 419, 114
Atl. 377 (1921).
Tennessee: Powers v. Journeymen Bricklayers’ Union, 130 Tenn. 643, 172 S. W .
284 (1914).
Washington: St. Germain v. Bakery and Confectionery Union, 97 Wash. 282, 166
Pac. 665 (1917).
Cases involving unincorporated associations other than labor unions:
California: Herald v. Glendale Lodge, 46 Cal. App. 325, 189 Pac. 329 (1920).
Illinois: Guilfoil v. Arthur, 158 111. 600, 41 N. E. 1009 (1895).
Indiana: Farmers’ Mutual v. Reser, 43 Ind. App. 634, 88 N. E. 349 (1909).
Iowa: Presbyterian Church v. Johnson, 213 Iowa 49, 238 N. W . 456 (1931).
Massachusetts: Donovan v. Danielson, 244 Mass. 432, 138 N. E. 811 (1923).
Ohio: Platt v. Colvin, 50 Ohio St. 703, 36 N. E. 735 (1893).
Oregon: Kimball v. Lower Columbia Fire Relief Ass’n, 67 Ore. 249, 135 Pac. 877
(1913).
Pennsylvania: Maisch v. Order of Americus, 223 Pa. 199, 72 Atl. 528 (1 9 0 9 );
Hasinger v. New York Central Mut. Fire Ins. Co., 117 Pa. Super. 475, 178 Atl.
153 (1935).
Utah: Pearson v. Anderburg, 28 Utah 495, 80 Pac. 307 (1905).
10 In the case of District No. 21, United Mine Workers v. Bourland, 169 Ark. 796,
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The principle underlying the doctrine of virtual representation
does not rest on the sole ground that the members of the unincorpo
rated union are so numerous that joinder of all will be virtually
impossible or that the members are unknown to the plaintiff but
rather the common interests of all will be adequately represented by
the joinder of a few members whose interests and purpose are iden
tical with the remaining members of the group.11 Thus, it has been
said that the persons joined as representatives must actually be
members of the union,12 and that the joining of a few officers and
regular members will be sufficient.13 As has been shown, the necessity
of joining all members of an unincorporated labor union in order to
secure jurisdiction over the union in suits at law for damage done
presents such practical difficulties as to render such suits virtually
impossible. The application of the doctrine of virtual representation
to such suits at law would make it possible to hold labor unions liable
for their illegal actions and resultant damages when no ground for
equitable jurisdiction exists. The courts, however, in the absence of
statute so providing have refused to do this.14*
The case of St. Germain v. Bakery and Confectionary Union16
decided by the Supreme Court of Washington presents a rather un
usual extension of the equitable doctrine and a possible solution to
the difficulty of securing damages from unincorporated unions. Hav
ing secured jurisdiction over the union by joining a few representative
members in a suit for injunctive relief, the court allowed an injunction
and damages against both the union and the individuals joined.16 Any
277 S. W . 546, 549, 559 (1925) the court said that equity will not take jurisdiction
of a case involving a question of unliquidated damages arising from tort injuries
to property and employees caused by striking unions, unless some separate ground
of equitable relief is involved. In such a case the legal remedy is considered ade
quate. 23 Story, E quity J urisprudence (14th ed. 1918) § 1082; 13 P omeroy,
E quity J urisprudence (3rd ed. 1905) § 178.
11 In Reynolds v. Davis, 198 Mass. 294, 84 N. E. 457, 459 (1908), the court said:
“ The rule of equity pleading which dispenses with the joinder of all members of
an unincorporated association depends upon their being members of a class who
have a common interest and are too numerous to be made individual parties de
fendant even if their names were known to the plaintiff. The proper way of bring
ing them before the court is to join as parties defendant persons who are alleged
to be and are proper representatives of the class, describing the class to which the
members belong.”
12 Tucker v. Eatough, 186 N. C. 505, 120 S. E. 57 (1923).
18 L. D. Willcutt & Sons v. Bricklayers Union, 200 Mass. 110, 85 N. E. 897
(1 9 0 8 ); Tucker v. Eatough, 186 N. C. 505, 120 S. E. 57 (1923).
14 Baskins v. United Mine Workers, 150 Ark. 398, 234 S. W . 464 (1 9 2 1 ); District
No. 21, United Mine Workers v. Bourland, 169 Ark. 796, 277 S. W . 546 (1 9 2 5 );
Bransons v. Industrial Workers of the World, 30 Nev. 270, 95 Pac. 354 (1908).
48 97 Wash. 282,166 Pac. 665 (1917).
16 St. Germain v. Bakery and Confectionary Union, 97 Wash. 282, 166 Pac. 665
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doubt that such a holding, permitting suit against an unincorporated
association as an entity in the absence of an enabling statute, amounts
to a denial of due process under the Federal Constitution was resolved
in the negative in the case of Operative Plasterers’ and Cement
Finishers’ International Association v. Case.171
8
STATE STATUTES MODIFYING OR CHANGING THE COMMON LAW RULE

The purpose here is not to indicate the statutes in effect today in
the several states, but rather to show the various types of statutes
enacted in the past which modify or completely change the common
law rules of suing unincorporated labor unions and associations, and
the interpretation placed on these statutes by the state courts. It is
likely that any legislation effected since the decision in the cited
cases will o f necessity fall into one of the several types considered.
These types are: (1) Statutes specifically making a voluntary unin
corporated association suable in its association name; (2) statutes
permitting suit in the association name for limited or restricted pur
poses; and (3) statutes making the doctrine of virtual representation
applicable in law courts.
An example of a statute explicitly providing for suit against an
unincorporated union or association was involved in the case of
Brotherhood of Railroad Trainmen v. Cook 18 wherein the court said,
(1917). In this case the only relief allowed by the lower court was an injunction
against the members of the union. On appeal, the Supreme Court of Washington
remanded the case in order that the injunction might be entered against not only
the members but also the union, and in addition that damages might be assessed
against both the union and the members. In a dissenting opinion at p. 669, Hol
comb, J., said: “ The law and the equities in this case seem to me to be settled
by the very great weight of authority contrary to the decision of the majority.
. . . . In this state we have no statute authorizing voluntary associations either
to sue or be sued, and hence these unions were not proper parties to this suit,
and could not be held liable either generally or for the costs.”
17 93 F. (2d) 56 (App. D. C. 1937). A fter considering the Coronado case the
court said, “ No constitutional right is infringed by allowing suit against an asso
ciation as an entity, whether by statute or in the absence of statute. The court
[in the Coronado case] was apparently of the view that such manner of suit in
volved no unlawful deprivation of property.”
18 221 S. W . 1050, 1051 (Tex. Civ. App. 1920) (member sued an unincorporated
union for accident insurance). Similar statutes have been construed by courts
of other states. Davison v. Holden, 55 Conn. 103, 10 Atl. 515 (1887) (suit
against unincorporated trade association); Hamilton v. Delaware Motor Trades,
4 W . W . Harr. 486, 155 Atl. 595 (Del. 1931) (suit against an unincorporated
association); Vance v. McGinley, 39 Mont. 46, 101 Pac. 247 (1909) (suit by union
member against unincorporated union for compensation for in ju ry ); Inter
national Brotherhood of Boilermakers v. Wood, 162 Va. 517, 175 S. E. 45 (1934)
(suit by union member against unincorporated union on insurance contract).
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“ in 1907 the Legislature enacted a law (Rev. St. art. 6149-6154)
which provides that an unincorporated association ‘may sue or be
sued in any court in this state having jurisdiction of the subject
matter in its company or distinguishing name; and it shall not be
necessary to make the individual stockholders or members thereof
parties to the suit.’ We think the effect of this law was to constitute
the association an entity, at least for purposes of litigation.” 19 The
courts have held that any provisions as to means of service as set
out in these statutes must be strictly followed.20 Where no means of
service is set out in the statute, the common law rule will be applicable
and service upon the president will be adequate.21
In states where statutes permit suit in the association name for
a limited or restricted purpose, the question arises as to whether or
not unincorporated labor unions are within their purview. The prob
lem is one of the construction to be placed upon these statutes by the
courts. Thus, where the statutes provide that when two or more
persons associate in any “ business” and transact that business under
19 A limitation upon the scope of this statute was indicated in San Antonio Fire
fighters Union v. Bell, 223 S. W . 506 (Tex. Civ. App. 1920), wherein a suit was
brought in the union name against municipal authorities for an injunction to pre
vent the discharge of union firemen. The court said at 508, “ Rev. Stat. art. 6149
is based upon convenience and economy, in permitting all members of a joint-stock
company or association to sue, in the name of the association, in order to conserve
a joint right or redress a joint wrong, and it was never intended that the name of
the association could be used to protect the several rights of the members or
redress their several wrongs. W e are of the opinion not only that appellant could
not sustain a suit shown to be several and not joint, but that suits by or against
an association can be sustained only as to property rights in which the membership
is jointly interested. The very language of the statute shows intent to confine such
suits to matters of business.” The court brought out the fact that no “ business”
was involved in the case because the union did not have an employment contract
with the city.
20 Vance v. McGinley, 39 Mont. 46, 101 Pac. 247 (1909) states, “ in this state
such an association may be sued in the common name (Rev. Code 56497); but
nowhere in our code is there authority for suing such association in the name of
the president and in the absence of statute authorizing it, a suit cannot be prose
cuted in this manner.” United Brotherhood of Carpenters and Joiners of America
v. McMurtrey, 66 P. (2d) 1051 (Okla. 1937) (Statute involved, O. S. (1931) § 182a,
120 O kla . S t . A n n . § 182). International Brotherhood of Boilermakers v. Wood,
165 Va. 417, 175 S. E. 45 (1934) holds “ an unincorporated association or order
can be sued as an entity in Virginia only by virtue of Code V a . § 6058 (1 9 1 9 ); and,
when it is sought to sue it as an entity, process or notice can be served upon it
only by serving a copy thereof on a person upon whom service is authorized by
that section; that is, upon ‘any officer or trustee of such association or order’.
Service upon a mere agent of the association or order or upon an officer of a sub
ordinate lodge of the order is not sufficient.”
21 Hamilton v. Delaware Motor Trades, 4 W . W . Harr. 486, 155 Atl. 595 (Del.
1931).
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a common name, the association may be sued in that name, the Cali
fornia and Oklahoma courts have construed the statute to permit
suits against unincorporated labor unions,22 while the Minnesota
courts have refused to apply the statute to such unions on the ground
that they are not engaged in business.23 In Florida the courts refused
to extend a statute providing that “ several persons composing a
mercantile or other firm” could be sued in the association name to suits
against unincorporated labor unions in their common name.24 Under
a Massachusetts statute permitting suit against a Massachusetts trust
in the association name, the court refused to allow suit against an
unincorporated labor union.25 In many states there are statutes per
22 The California Code Civ. Proc. Sec. 388 provides that “when two or more
persons, associated in any business............. under a common name, whether it
comprises the names of such persons or not, the associates may be sued by such
common name, . . . .” . In Armstrong v. Superior Court of California, 173 Cal.
341, 159 Pac. 1176 (1916) the court held that this statute permitted suit against
an unincorporated union to restrain picketing and “ that all members of any
such association having knowledge of the terms of any injunction issued therein,
. . . . are bound thereby, and guilty of contempt in any wilful violation thereof.”
Herald v. Glendale Lodge, 46 Cal. App. 325, 189 Pac. 329, 330 (1920) although
involving a suit against a fraternal order, clearly indicates the theory under
which the courts of California have applied Sec. 388 to unincorporated labor
unions. Quoting from the opinion “ Sec. 388 has reference to an association of
two or more persons who thus band together for the purpose of transacting as a
single body any kind of business, whether for profit to themselves, or for charitable
or philanthropic purposes” . Camm v. Justice’s Court, 35 Cal. App. 293, 170 Pac.
409 (1917). Accord: United Brotherhood of Carpenters and Joiners of America v.
McMurtrey, 66 P. (2d) 1051 (Okla. 1937). (Statute involved similar to that in
California: O. S. (1931) § 182a, 120 O kla . Stat . A n n . § 182).
23 In St. Paul Typothetae v. St. Paul Bookbinders Union, 94 Minn. 351,102 N. W .
725, 727 (1905) the court held that unincorporated unions could not be sued as
defendants in the association name. Said the court, “ such an association is not a
copartnership, and the members thereof are liable, if at all, on the contracts of the
association on the law of principal and agent. It is not a copartnership because
the association is engaged in no business enterprise.” (Statute involved: M in n .
Gen . S tat . 1894, § 5177).
24 “ In this state the common law rule as to ‘several persons composing a mer
cantile or other Firm’ has been abrogated by . . . . Comp. Gen. Laws 1927, Sec.
4246, 4248, 4251, and such copartnerships may now be brought into court by
service on any one of its members . . . . a copartnership ‘of several persons com
posing a mercantile or other firm’ is essentially different from a voluntary asso
ciation like petitioner [an unincorporated union]............. The individual members
in no wise represent the entity through which it functions, and service on one
member could not bring the association into court. W e are of the view that the
common law rule for making effective service on voluntary associations like peti
tioner must be followed in this state as there is no indication whatever that the
rule applicable to ‘several persons composing a mercantile or other firm’ was
intended to apply to them. It is too restrictive in its terms to be extended to them
by implication” . Johnston v. Albritton, 101 Fla. 1285, 134 S o .-563, 565 (1931).
25 Tyler v. Boot and Shoe Workers’ Union, 285 Mass. 54, 188 N. E. 509 (1933).
(Statute involved: M ass . Ge n . L aws (Ter. Ed.) c. 182, §§ 1, 6.)
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mitting suit in the association name against unincorporated associa
tions which issue insurance. A number of labor unions, incidental
to their principal purposes, issue insurance to their members and an
unincorporated labor union has been held to be within the scope of
the statute when sued on an insurance contract.26 In a suit against
such a union, a Mississippi court held that by implication suit could
be brought against an unincorporated union in its association name
on matters not involving insurance.27 On the other hand, an Alabama
court held that such a statute applied only to suits involving insurance
and would not allow its extension to other matters.28*3
0 A number of
states have statutes permitting unincorporated trade unions to sue
in their common name to enjoin improper use of their trade mark.
In the case of Baskins v. United Mine Workers 29 it was stated that
such statutes are in derogation of the common law and should be
strictly construed so as to prevent any other type of suit.
Still another type of statute represents in effect a legislative enact
ment of the equitable doctrine of virtual representation, that is,
service upon a few representative members of an unincorporated
association will give the court jurisdiction over all the other members.
In interpreting these statutes the courts have attempted to ascertain
the intent of the legislature in enacting them. In considering this
matter, the Indiana court in Colt v. Hicks 30 said that a statute per
mitting actions by and against persons as representatives of an un
incorporated association was intended to incorporate the equitable
doctrine of virtual representation into actions at law. Thus, it would
seem that where the courts feel that it was the intent of the legis
lature to simplify the difficulties involved in suing such associations
at law under the common law rule, the provisions of the statute will
be applied to actions at law. A factor which might well be of assist
ance to the court in determining the question of the application of
these statutes is that since the equity courts are generally considered
to have the power to apply the doctrine without the assistance of
26 Clark v . Grand Lodge of Brotherhood of Railroad Trainmen, 328 Mo. 1034,
43 S. W . (2d) 404 (1931). (Statute involved: Mo. R ev. Stat . 1929, § 5990).
27 Vamado v . Whitney, 166 Miss. 663, 147 So. 479 (1933) points out that Miss.
Code (1930) §§ 5246, 5250, 5262, provides for suit against voluntary associations
on insurance matters. The court proceeded to hold that by implication such asso
ciations issuing insurance could sue and be sued in all other matters to protect
themselves.
28 Grand International Brotherhood of Locomotive Engineers v . Green, 206 Ala.
196, 89 So. 435 (1921). (Statute involved: Acts Ala. Sp. Sess. (1909), 279).
28 150 Ark. 398, 234 S. W . 464 (1921).
30
Colt v . Hicks, 97 Ind. App. 177, 179 N. E. 335 (1932) (suit on an insurance
contract). (Statute involved: B urn ’ s I nd . A n n . S tat . (1926) § 277; Acts Spec.
Sess. (1881) 240, c. 38, § 21. Accord: Tucker v . Eatough, 186 N. C. 508, 120 S. E.
57 (1923) (Statute involved: C. S. § 457).
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statute, the legislature may well have had in mind an extension of the
doctrine. An example of the manner in which such a statute has
been interpreted by the courts of a state wherein the common law
distinctions between law and equity courts have been abolished by a
code setting up a single civil action is found in the case of Branson
v. Industrial Workers of the World 31 in which the court applied the
statute to an action for damages against an unincorporated union.
It is important to note, however, that these statutes do not change
the status of unincorporated associations to one of an entity able to
sue and be sued in the common name.
Prior to the decision of the United States Supreme Court in the
Coronado case,32 the federal courts followed the common law rule and
in the absence of an enabling statute refused to view unincorporated
associations as entities for purposes of suit.33
31 30 Nev. 270, 95 Pac. 354, 358, 359 (1908). Having affirmed the equitable doc
trine of virtual representation the court went on to say, “ this is an action at law
and the equity does not prevail unless made so by statute. Section 14 of the Civil
Practice Act of this state (Comp. Laws Sec. 3109) provides: . . . . ‘When the
question is one of common or general interest, of many persons, or when the
parties are numerous, and it is impracticable to bring them all before the court,
one or more may sue or defend for the benefit of all’............. We think it was the
intention of the Legislature by this provision of the statute to make the equitable
rule applicable to all proceedings in the courts of this state whether the same be of
legal or equitable nature. Under our code provision there is but one form of civil
action, and legal and equitable distinctions, so far as practice is concerned, are
largely if not entirely, done away with. To hold that the defendant organization
cannot be sued without including all members, which are so numerous, scattered
and difficult to ascertain might cause such hardship and delay as would amount
to a denial of justice. It is hard to conceive of any case to which the statute would
be more applicable in its provisions that where the parties are numerous one or
more may sue or defend for all.” Accord: Platt v. Colvin, 50 Ohio St. 703, 36 N. E.
735 (1893) (suit by unincorporated joint stock association).
32 The Coronado case is composed of the following reported decisions: Dowd v.
United Mine Workers, 235 Fed. 1 (C. C. A. 8th, 1916), 242 U. S. 653 (1917);
Coronado Coal Co. v. United Mine Workers, 258 Fed. 829 (C. C. A. 8th, 1919);
United Mine Workers v. Coronado Coal Co., 259 U. S. 344 (1 9 2 2 ); Finley v. United
Mine Workers, 300 Fed. 972 (C. C. A . 8th, 19 2 4 ); Coronado Coal Co. v. United
Mine Workers, 268 U. S. 295 (1925). For comprehensive discussion of the Sher
man Anti-Trust Law and its application to labor unions, see B erm an , L abor and
the S herman A ct (1930).
33 In American Steel and Wire Co. v. Wire Drawers’ and Die Makers Unions,
90 Fed. 598, 600 (C. C. N. D. Ohio, 1898), the court, in speaking of unincorporated
labor unions said, “ It is too plain for any argument that they cannot be so sued.
The right to sue and be sued is a corporate franchise, must be granted by legisla
tion . . .
Oxley Stove Co. v. Coopers International Union, 72 Fed. 695 (C. C. D.
Kan. 1 8 9 6 ); Allis-Chalmers Co. v. Iron Molders Union, 150 Fed. 155 (C. C. E. D.
W is. 1906) ; American Federation of Labor v. Bucks Stove & Range Co., 3 App.
D. C. 83 (1909) ; United Mine Workers v. Coronado Coal Co., 259 U. S. 344, 385
(1922).
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The decision in the Coronado case rested upon the Sherman Anti
trust Act, whose application to labor unions had been decided in the
earlier Danbury Hatters case.34 In the Coronado case 353
6the United
States Supreme Court held that an unincorporated association, such
as a labor union, might be sued as an entity in any suit involving
violation of the Sherman Act because statutes which grant such
associations rights and impose liabilities upon them impliedly allow
them to sue and be sued in their association names.30 Though such
34 Loew v. Lawlor, 208 U. S. 274 (1915). As a result of a labor dispute be
tween the hat manufacturers of Danbury Conn, and the hatters union, a nation
wide secondary boycott was established against the firms’ products. The manu
facturers brought suit for resultant damages against the officers and members of
the union, charging a conspiracy in restraint of interstate commerce and violation
of the Sherman Act. The court held the evidence proved violation of the Sherman
Act, held the individual members of the union responsible for the acts of their
officers in carrying out the boycott, and affirmed the award of damages. In apply
ing the Sherman Act to labor unions the court said: “ Nor can the act in question
be held inapplicable because the defendants were not themselves engaged in inter
state commerce. The act made no distinction between classes. It provided that
‘every’ contract, combination or conspiracy in restraint of trade was illegal. The
records of Congress show that several efforts were made to exempt by legislation,
organizations of farmers and laborers from the operation of the act and that all
these efforts failed, so that the act remained as we have it before us.” Id. at 301.
35 United Mine Workers of America v. Coronado Coal Co., 259 U. S. 344 (1922).
Suit was filed in Arkansas in 1914 by the Coronado Coal Co. against the inter
national union of the miners, the Arkansas union, and others, for damages in
curred through the destruction of property in a strike, asserting that the events
were part of a conspiracy to restrain interstate commerce in coal. The United
States Supreme Court held that there was no evidence to show that the inter
national union was officially responsible for the strike, that the affair was a
purely local issue, and that the restraint of trade occurring as a result of it was
relatively unimportant and that the Sherman Act was not violated. It also held
that the union might sue or be sued as a common entity. The judgment for
damages awarded by the lower court was reversed and the case remanded for
further proceedings. When the case reached the Supreme Court a second time in
Coronado Coal Co. v. United Mine Workers, 268 U. S. 295 (1925), the court de
clared that there was no evidence to hold the national union responsible for the
damages suffered by the company, but that the Arkansas unions should have been
held for damages and were guilty of violating the Sherman Act. This changed
view was based upon new evidence which showed that officers of the Arkansas
union intended to interfere with interstate commerce when they called the strike,
and that the output of the mining company involved was much more important in
its effect on interstate commerce than had previously appeared. The Supreme
Court held that although the national union could not be held, judgment should
be allowed against the other defendants, and remanded the case for a new trial.
Subsequently, following a settlement by the parties out of court whereby the
union paid the company $27,500, the case was dismissed by order of the district
court in 1927. B erm an , L abor and the S herman A ct (1930) 302.
36 In United Mine Workers v. Coronado Coal Co., 259 U. S. 344, 385-388 (1922)
the court said, “ Undoubtedly at common law, an unincorporated association of
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a conclusion as to the suability of trade unions is of primary import
ance in the working out o f justice and in protecting individuals and
society from possibility of oppression and injury in their lawful rights
from the existence o f such powerful entities as trade unions, it is
after all in essence and principle merely a procedural matter. As a
matter o f substantive law, all the members of the union engaged in
a combination doing unlawful injury are liable to suit and recovery,
and the only question is whether when they have voluntarily, and for
the purpose o f acquiring concentrated strength and the faculty of
quick action and elasticity, created a self acting body with great
funds to accomplish their purposes, they may not be sued as this
body, and the funds they have accumulated may not be made to
satisfy claims for injuries unlawfully caused in carrying out their
united purpose.............Our conclusion as to the suability of the
defendants is confirmed in the case at bar by the words of sections
seven and eight of the Anti-Trust Law. The persons who may be
sued under Sec. 7 include ‘corporations and associations existing
under or authorized by the laws of either the United States, the laws
of any of the territories, the laws of any States, or the laws of any
foreign country . . . .’ This language is very broad, and the words,
given their natural signification, certainly include labor unions like
these. They are, as has been abundantly shown, associations existing
under the laws of the United States, of the territories thereof, and
of the states of the Union. Congress was passing drastic legislation
persons was not recognized as having any other character than a partnership in
whatever was done, and it could only sue or be sued in the names of its members,
and their liability had to be enforced against each member [authorities cited]. But
the growth and necessities of these great labor organizations have brought affirma
tive legal recognition of their existence and usefulness and provisions for their
protection, which their members have found necessary. Their right to maintain
strikes, when they do not violate law or the rights of others, has been declared.
The embezzlement of funds by their officers has been especially denounced as a
crime. The so-called union label, which is a quasi trademark to indicate the origin
of manufactured product in union labor, has been protected against pirating and
deceptive use by the statutes of most of the States, and in many States authority
to sue to enjoin its use has been conferred on unions. They have been given distinct
and separate representation and the right to appear to represent union interests
in statutory arbitrations, and before official labor boards............. More than this,
equitable procedure adapting itself to modern needs has grown to recognize the
need of representation by one person of many, too numerous to sue or to be sued
[authorities cited]; and this has had its influence upon the law side of litigation,
so that, out of the very necessities of the existing conditions and the utter im
possibility of doing justice otherwise, the suable character of such an organization
as this has come to be recognized in some jurisdictions, and many suits for and
against labor unions are reported in which no question has been raised as to the
right to treat them in their closely united action and functions as artificial persons
capable of suing and being sued.”

1012

T he G eorgetown L a w Journal

[Vol. 26

to remedy a threatening danger to the public welfare, and did not
intend that any persons or combinations of persons should escape
its application. Their thought was especially directed against business
associations and combinations that were unincorporated to do the
things forbidden by the act, but they used language broad enough to
include all associations which might violate its provisions, recognized
by the statutes of the United States or the states or the territories,
of foreign countries as lawfully existing; and this, of course, includes
labor unions, as the legislation referred to shows.” 37
Since the modern national labor union is composed of a number of
local units which occupy a position subordinate to the national parent
union, similar in organization to a holding company and the sepa
rate companies or businesses under it, the question of whether service
made upon an official of a local union will suffice to confer jurisdic
tion over the national union becomes one of utmost importance. Of
course, if the officer of the local union upon whom service was made
were also a responsible officer of the national union, service upon
him would bring the national union before the court. In cases in
volving service upon a local official who could in no way be construed
to be the proper person for service upon the parent union, the courts
have considered the two organizations as separate and distinct and
have refused to include the national union in the decree or judgment.38
This same reasoning is followed in cases where the local calls a strike
without authority from its superior union and it has been held that
only the local union would be liable for any improper and illegal acts
done even if the national union be properly served.39 If, however, it
37 United Mine Workers of America v. Coronado Coal Co., 259 U. S. 344, 390-392
(1922).
38 Christian v. International Assoc, of Machinists, 7 F. (2d) 481 (E . D. Ky.
1925). Service upon a local chairman and upon a member of the national union
was held insufficient to give jurisdiction over the national union in an action for
damages, neither member nor chairman being representative of the international
union for service of process. Though the court denied the validity of the service in
this case, it recognized a principle which would permit such service. “ . . . . it is
not to be blinked at that these unions, international and local, artificial units and
entities and suable as such, cannot be brought before the court, save by service of
process on a direct representative whose relation thereto is such that it is reason
able to infer that the service of such process on him will be brought home to the
union which he represents. They are entities, distinct and separate from their
membership and subordinates, as much so as a corporation is an entity distinct
from its stockholders or subordinate organizations. Of course, it is possible, where
an association consists of supreme and inferior bodies, for the inferior body or an
officer or member of it to be an agent for the supreme body in a certain particular,
if the constitution so provides, or the supreme body may in some contingency make
it or him its agent in a particular transaction, in which case the supreme body will
be affected by its or his action within the scope of the agency.” Id. at 482.
39 Coronado Coal Co. v. United Mine Workers, 268 U. S. 295 (1925).
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is shown that the strike by a local union was ordered, authorized or
sanctioned by the national organization, service upon the local union
alone will be sufficient to secure jurisdiction over both, because the
local has in effect been constituted an agent of the national union.
However, a provision in the constitution of the national union that
a local may instigate and carry on strikes on its own initiative and
responsibility will not constitute the local an agent so as to make the
national union liable in damages for the torts of the local.40
Since the Coronado case is primarily concerned with the applica
tion of the Sherman Act, a brief consideration of the facts which will
bring a case within the purview of this statute is pertinent. Thus,
the Coronado case itself held that an interference with production
within a state was a violation of the Sherman Act if the intent to
restrain commerce existed. Moreover, if the intent to restrain inter
state commerce is shown, actual and present property damage need
not be established, it being sufficient that there is a dangerous proba
bility that such injury will occur.41 On the other hand, the Sherman
Act can be invoked not only against combinations and conspiracies
which contemplate interference with interstate commerce, but also
any which in fact actually do restrain such commerce.42 Further, it
has been held that restraint of interstate commerce accomplished by
peaceful means was as much within the provisions of the statute as
restraint accomplished by force or unlawful acts.43 The restraint of
interstate commerce is not condoned by the fact that restraint of
intra-state commerce is also involved.444
5
A great many labor disputes are of a purely local nature, in no
way involving a federal statute, interstate commerce or the Federal
Constitution. An attempt has been made to extend the doctrine of
the Coronado case (which viewed an unincorporated labor union as
an entity) so as to permit suit in the federal courts on the basis of
diversity of citizenship. This attempt has been consistently rejected
by the lower federal courts. Thus the court in Russell v. Central
Labor Union,45 held that a voluntary association cannot be considered
as a “ citizen” for the purpose o f conferring jurisdiction on this
ground. In E x parte Edelstein ,46 the court pointed out that the
Coronado case reached the conclusion that an unincorporated asso
40 Ibid.
41 Bedford Stone Co. v. Journeymen Stone Cutters, 274 U. S. 37 (1927).
42 Industrial Association of San Francisco v. United States, 268 U. S. 64 (1925).
43 Duplex Printing & Press Co. v. Deering, 254 U. S. 443 (1921).
44 United States v. Brims, 272 U. S. 549 (1926).
451 F. (2d) 412 (E . D. 111. 1924). Accord: Levering and Carrigues Co. v.
Morrin, 61 F. (2d) 115 (C. C. A. 2d, 1932).
43 30 F. (2d) 636, 638 (C. C. A. 2d, 1929).
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ciation was an entity for the purposes of suit without the aid of
statute, “ at least so far as to subject the common funds to suit, and
apparently also to enforce individual liabilities, but the contrivance
was not necessarily of a presumptive citizenship of members, or of
a ficticious personality itself capable of citizenship.” So far as can be
determined the question has never been directly considered by the
United States Supreme Court, though certiorari has been denied 47 and
there are other indications that the position of the lower federal courts
has been indicated.48
Since the decision of the Supreme Court in the Coronado case,
parties bringing suit against unincorporated labor unions in the courts
of states wherein there has been no statutory change in the common
law rule have strongly urged that the reasoning of the Coronado case
in holding an unincorporated labor union an entity for purposes of
suit be adopted. However, it is fundamental that a state court is not
bound by the decision of the Supreme Court of the United States in
matters which do not involve the Federal Constitution and the rule
has accordingly been rejected in some states.49 In others it has been
approved.50
CONCLUSION

It is thus seen that there is at least a partial justification for the
charge that labor unions are not held as responsible for their injurious
acts as is an individual or corporate body, though in the final analysis
this rests on practical as well as legal deficiencies. At common law
an unincorporated labor union could not sue or be sued in the common
47 Ex parte Edelstein, 30 F. (2d) 636 (C. C. A. 2d, 1929), cert, denied, 279 U. S.
851 (1929).
48 Levering and Carrigues v. Morrin, 61 F. (2d) 115, 117 (C. C. A. 2d, 1932).
“ Although the Supreme Court has not yet passed upon the precise issue, its deci
sions as to a joint stock company (Chapman v. Barney, 129 U. S. 677 (1 8 8 9 )), a
limited partnership association (Great Southern Fireproof Hotel Co. v. Jones, 177
U. S. 449 (1 9 0 0 )), and a board of trustees (Thomas v. Board of Trustees, 195 U. S.
207 (1 9 0 4 )), are strongly persuasive against the contention.”
49 District No. 21, United Mine Workers of America v. Bourland, 169 Ark. 796,
277 S. W . 546 (1925) ; Johnston v. Albritton, 101 Fla. 1285, 134 So. 563 (1931).
50Varnado v. Whitney, 166 Miss. 663, 147 So. 479 (1933). The union involved
in this case was the Brotherhood of Union Trainmen which had members through
out the country, and incidental to other functions issued insurance. The court
pointed out that unincorporated associations which issued insurance could be sued
as an entity on matters involving insurance under authority o f statute (C ode
(1930)
5246, 5250, 5262) and that the reasoning of the Coronado case that
“federal statutes which recognize the legal entity of such associations, grant them
rights, and impose liabilities on them, impliedly allow them to sue and be sued in
their association names,” was applicable in this case, thus permitting suit against
an unincorporated labor union on matters not involving insurance.
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name. All members could be joined, however, and damages assessed
against them. The practical difficulties of this method of suit, in
volving as it does not only the necessity of ascertaining the identity
o f all the members of the union, but also service of process upon each
of them (not to speak of financial irresponsibility) are such as to
render the relief purportedly offered virtually worthless.
It is generally conceded that courts of equity have the inherent
power to apply the doctrine of virtual representation in suits involving
some original ground of equitable jurisdiction. It is axiomatic that
once an equity court has taken jurisdiction over a case, it can continue
with it to its logical conclusion and, if warranted, award damages.
An example of the application of these principles to a suit against
an unincorporated labor union is found in the recent case of United
Electric Coal Companies v. Rice 51 decided in January, 1938, where
the court not only granted the injunction asked for, but also awarded
damages against the individual members of the union. There would
seem to be no sound reason why the courts of equity, provided they
are able to find the initial equity, cannot so apply the doctrine of
virtual representation as to permit the assessment of damages against
an unincorporated union and thus reach the common fund, as was
done in the St. Germain case. An examination of the cases shows,
however, that this has rarely been done. Further, the doctrine itself
has definite limitations since it is not an original ground of equitable
jurisdiction. Suit in which only damages are sought is thus precluded,
such litigation lying solely within the province of the law courts.
In many states, statutes have been enacted which affect either the
common law doctrine or the equitable rule. The efficacy of these
statutes depend upon the liberality of construction furnished by the
courts. That many of these statutes have not removed the practical
difficulties of suit at common law or the limitations in equity is
apparent from an examination of the cases.
In the federal courts, as far as the Sherman Act is involved, unin
corporated labor unions are responsible as entities for their wrongful
51 22 F. Supp. 222 (E . D. 111. 1938). Suit was originally brought in a federal
district court for an injunction to restrain an unincorporated labor union from
interfering with the operation of the plaintiff’s mine, but no specific request for
damages was made. The court held that the provisions of the Norris-LaGuardia
Act, 47 Stat . 70 (1932), 29 U. S. C. §§ 101-105 (1934), prevented it from issuing
the injunction although injuncture relief was clearly justified. This decision was
reversed by the circuit court of appeals, 80 F. (2d) 1 (C. C. A. 7th, 1937), and
defendants’ petition for certiorari was later denied by the United States Supreme
Court, 297 U. S. 714 (1937). The case was returned to the district court and the
injunction was issued. Subsequently, the district court entertained the plaintiff’s
motion for damages under the prayer for general relief in the original pleadings,
and awarded a judgment of $117,000 against the individuals involved.
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acts. The application of this law is limited to a state of facts having
some relation to interstate commerce. Moreover, the difficulty of
obtaining damages against an unincorporated labor union under the
Sherman Act is evident from the fact that the Danbury Hatters case
was in process of litigation for twelve years, and the Coronado case for
thirteen years. The holding in the Coronado case has not as yet been
applied so as to permit jurisdiction to be taken by the federal courts
on the basis of diversity of citizenship. Finally, there is the obvious
limitation that suits involving purely local matters may not be brought
in the federal courts.
It seems, therefore, that there is a measure of justification for the
charge that unincorporated labor unions cannot be held to their full
share of legal responsibility in either the federal or the state courts.
EMERSON S. STURDEVANT,
WOOD R. WORSLEY.

FED ERAL INTERPLEADER AND SOME RECENT CASES
ORIGINAL Federal Interpleader A c t 1 was enacted in 1917
THE
largely as a result of the decision in New York Life Insurance
Co. v. Dunlevy.2 In that case an insurance company attempted to
interplead citizens of two different states in a federal court, but the
suit was dismissed since one of the claimants was beyond the juris
diction of the court. As a remedy, the new act gave United States
district courts jurisdiction to entertain bills of interpleader filed by
insurance companies or fraternal beneficiary societies where the pro
ceeds of an insurance policy worth $500 or more were claimed or
might be claimed by adverse claimants, citizens of different states.
The act empowered the courts to issue process to be served on the
claimants in the districts wherein they might be found, and to dis
charge the complainant from further liability on payment of the
insurance as directed by the court. Thus a way was provided to
prevent recurrence of decisions similar to the Dunlevy case.
The act, amended in 1925,3 was replaced in 1926 by a new Inter
pleader Act.45 This new law extended federal interpleader to include
casualty and surety companies; added provisions in order to deter
mine which district court should have jurisdiction in certain situa
tions; empowered the court to enjoin the claimants from proceeding
in any state or other federal court on account of the same liability;
but it required' that the claimants actually be claiming, dropping the
words “ may claim” which had been contained in the 1917 act. Though
this act made no extensive changes, still it was an important step
toward a liberal interpleader and proved beneficial in a large number
of cases that would not have been covered by the earlier act.
On January 20, 1936, the present Federal Interpleader Act went
into effect. A great number of substantial changes have been made
by the new law: It applies to bills in the nature of bills of inter
pleader; it allows any person, firm or corporation to maintain a bill
on any obligation concerning money or property worth at least $500
even though the claims are adverse and independent, arising from no
common source; finally, it allows the bill to be brought by way of an
equitable defense to an action at law, permitting the defendant in
such an action to join all claimants who are not already parties.6
i 39 S tat . 929 (1917), 28 U. S. C. § 41 (26) (1934).
2 241 U. S. 518 (1916).
3 43 S tat . 976 (1925), 28 U. S. C. § 41 (26) (1934).
4 44 S tat . 416 (1926), 28 U. S. C. § 41 (26) (1934).
5 49 S tat . 1096 (1936), 28 U. S. C. § 41 (26) (Supp. 1936).
6 So much of the Act as is pertinent to this discussion provides: “ Of suits in
equity begun by bills of interpleader or bills in the nature of billsof interpleader
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It must be remembered that the old form of equitable interpleader
was largely restricted by what have been termed technical require
ments. Pomeroy classifies them as follows: “ 1. The same thing, debt
or duty must be claimed by both or all the parties against whom relief
is demanded; 2. All their adverse titles or claims must be dependent,
or be derived from a common source [often called privity] ; 3. The
person asking the relief must not have or claim any interest in the
subject matter; 4. He must have incurred no independent liability
to either of the claimants; that is, he must stand perfectly indifferent
between them, in the position merely of a stakeholder.” 7 It was long
considered desirable to abolish some of these requirements, and legis
lation to that end was passed in England 8 and in some of the states.9
This, too, seems to have been the intention of the legislators in passing
the 1936 Federal Interpleader Act.
There has been but little difficulty with the new A ct; the majority
duly verified, filed by any person, firm, corporation, association, or society having
in his or its custody or possession money or property of the value of $500 or
more, or having issued a note, bond, certificate, policy of insurance, or other
instrument of the value or amount of $500 or more, or providing for the delivery
or payment or the loan of money or property of such amount or value, or being
under any obligation written or unwritten to the amount of $500 or more, if—
“ ‘ (i) Two or more adverse claimants, citizens of different States, are claiming
to be entitled to such money or property, or to any one or more of the benefits
arising by virtue of any note, bond, certificate, policy, or other instrument, or
arising by virtue of any such obligation; and
“ ‘ (ii) The complainant (a) has deposited such money or property or has paid
the amount of or the loan or other value of such instrument or the amount
under such obligation into the registry of the court there to abide the judgment
of the court; or (b) has given bond payable to the clerk of the court in such
amount and with such surety as the court or judge may deem proper, conditioned
upon the compliance by the complainant with the future order or decree of the
court with respect to the subject matter of the controversy.
“ ‘Such a suit in equity may be entertained although the titles or claims of
the conflicting claimants do not have a common origin, or are not identical, but
are adverse to and independent of one another.............
“ ‘ (e) In any action at law in a United States District Court . . . . such
defendant may set up by way of equitable defense, in accordance with section
247b of the Judicial Code (U . S. C., title 28, sec. 398), any matter which would
entitle such person . . . . to file an original or ancillary bill of interpleader or
bill in the nature of interpleader............. ’ ”
7 Chafee, Modernizing Interpleader (1921) 30 Y ale L. J. 814, 821, quoting
P omeroy, E quity J urisprudence (4th ed. 1919) § 1322. Chafee’s article explains
these various requirements in detail, and they are not within the scope of this
article.
8 1 & 2 W ill . IV, c. 58 (1 8 3 1 ); Common Law Procedure Act, 1860, 23 & 24
V ict . c. 126; and rule of court in 1883 explained by In re Mersey’s Docks, [1899]
1 Q. B. 546 (C. A .).
9 E. g., C al . Code Civ . P roc. (Deering, 1937) § 386; Idaho Code A n n . (1932)
§ 5-321; U tah R ev. S tat . A n n . (1933) § 104-3-23.
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of the decisions arising under it have passed on the merits of the
case between the claimants, merely deciding incidentally questions
of procedure, jurisdiction and applications of the Act. Possibly this
can be accounted for by the fact that the Act merely abolishes the
unnecessary technical requirements that formerly restricted inter
pleader in its operation, and by the fact that the act continues in
effect the same jurisdictional and procedural requirements found in
the 1926 law, many of which had been construed by cases arising
between 1926 and 1936. It may be, however, that the act will be
found not to have made such revolutionary changes as may have
been contemplated.
One of the most controversial questions resulting from the Federal
Interpleader Acts is that of jurisdiction. What diversity of citizen
ship is necessary to give a federal court jurisdiction of the case? The
present act says, “ (i) Two or more adverse claimants, citizens of
different States.............” But suppose the complainant is a citizen of
the same state as one of the claimants?
The point was raised in Cramer v. Phoenix Mutual Life Insurance
Co.10 decided under the 1926 Interpleader Act, which contained the
same jurisdictional provision. In that case two administrators of an
estate, one appointed in Iowa and one appointed in Connecticut,
claimed the proceeds of two insurance policies on the decedent’s life.
A citizen of Connecticut, assignee of decedent’s creditors, was also
claiming priority as to the proceeds of the policies. The insurance
company, incorporated in Connecticut, interpleaded these claimants
in the Federal District Court of Iowa which allowed the b ill11 over
the objections of the claimants that the stakeholder was a citizen of
the same state as some of the claimants, and that two of the claimants
were citizens of the same state.12 The circuit court of appeals affirmed
the decision of the lower court on the ground that the Interpleader
Act requires that there be a diversity of citizenship only among the
claimants; and that the complainant is a mere nominal party whose
citizenship does not affect the question of federal jurisdiction.13 As
10 91 F. (2d) 141 (C. C. A. 8th, 1937), cert, denied, 58 Sup. Ct. 141 (1937).
11 Phoenix Mut. Life Ins. Co. v. Lafferty, 16 F. Supp. 740 (S. D. Iowa, 1936).
12 Another interesting objection was raised in the case. The Connecticut ad
ministrator alleged that he could not sue or be sued as administrator in any other
state than Connecticut. The Circuit Court of Appeals said: “ The cause of action
which Cramer sought to assert had never vested in the intestate............. The
want of power in a personal representative to sue or be sued in any sovereignty
other than that under whose laws he was appointed, unless authorized by statute
of the appropriate jurisdiction, does not apply to a cause of action involving a
right which did not belong to the deceased............. ” Cramer v. Phoenix'Mut. Life
Ins. Co., 91 F. (2d) 141, 147 (C. C. A. 8th, 1937).
13 Mutual Life Ins. Co. v. Lott, 275 Fed. 365 (S. D. Cal. 1921) is in agreement
with the Cramer case in holding that the complainant is only a nominal party.
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to the other point (that two of the claimants are citizens of the same
state), the court overruled the objection because of the diverse citizen
ship of the Iowa administrator, basing its decision upon Dugas v.
American Surety Co.1* In the Dugas case, although several adverse
claimants were citizens of the same state, the objection was apparently
not raised by those contesting the bill. Though the Supreme Court
noted the point in the course of its opinion, it sustained the bill of
interpleader and disposed o f the case on its merits.
However, situations have arisen where the question whether the
complainant was a mere nominal party or a real party in interest
has been presented in a different light. Thus, cases have confronted
the courts where the claimants are all citizens of the same state but
the stakeholder is a citizen of a different state. In three cases 1
45*
decided under the 1926 Interpleader Act the problem was raised and
solved in this manner: Interpleader will be allowed but not by virtue
of the Interpleader A ct; it will have to be permitted under the old
equitable remedy of interpleader which was not abrogated by the
statute. To do this the court must then say that the complainant is
not a mere nominal party but rather a real party in interest. The
point arose in Eagle, Star, and British Dominions v. Tadlock,le one
of the first cases arising under the 1936 Interpleader Act, and the
district court arguing that the Act had abolished the old equitable
form of interpleader, refused to allow the bill since there was no
diversity of citizenship among the claimants. However, this decision
was reversed by the circuit court on the ground that there was no
intention to abolish the right to ask for interpleader in its old form
in the federal courts.17 Thus, these cases, approaching the question
under a different set of facts, are apparently in conflict with the
Cramer and Lott cases as to the interest of the complainant. Perhaps
the Interpleader Act places the stakeholder in a different status than
when he asked for interpleader under the old remedy; except that
under the Interpleader Act of 1936, if the complainant were bringing
a bill of interpleader showing an interest in the res, he would neces
The Lott case was one in which one of the two claimants was a resident of the
District of Columbia; but the court would not allow the bill, since a resident
of the District of Columbia is not a citizen of a state and the complainants’
diversity of citizenship would not sustain a bill for interpleader.
14 300 U. S. 414 (1937), rehearing denied, 301 U. S. 71 (1937). See also New
York Life Ins. Co. v. Cross, 7 F. Supp. 130 (S. D. N. Y . 1934).
15 Penn Mut. Life Ins. Co. v. Meguire, 13 F. Supp. 967 (W . D. Ky. 1 936);
Mailers v. Equitable Life Assur. Society, 87 F. (2d) 233 (C. C. A. 7th, 1 9 3 6 );
Turman Oil Co. v. Lathrop, 8 F. Supp. 870 (N . D. Okla. 1934).
ie i4 F. Supp. 933 (S. D. Cal. 1936).
17 Sub nomine, Security Trust and Savings Bank of San Diego v. Walsh, 91 F.
(2d) 481 (C. C. A. 9th, 1937).
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sarily be a real party in interest, and if situations like the Cramer
and Lott cases arose, it would seem that the jurisdiction of the federal
court would be defeated.18
As was noted before, the old remedy of interpleader was very strict
in requiring that there be no independent obligation of the com
plainant to one of the claimants and in requiring that the claims have
a common origin.19 Thus, in a case 20 decided under the 1926 Inter
pleader Act, the complainant issued an unchangeable beneficiary life
insurance policy, the insured’s wife being named as beneficiary. The
wife obtained a divorce, but the insurance company refused to change
the beneficiary without the consent of the wife. When an insured
notifies the insurance company of a desire to change the beneficiary,
a statute of Missouri gives the person designated as the new bene
ficiary the right to recover on the policy. Such a person was inter
pleaded with the wife. But the wife alleged an agreement between
herself and the insurance agent allowing her the benefits of the policy
if she would pay the premiums, and by reason thereof she claimed
an independent obligation that defeated the right to bring a bill for
interpleader. The court agreed that such an independent obligation
would defeat the bill since the 1926 Act did not enlarge the remedial
function of the bill, but merely extended the jurisdiction of the federal
courts. The court found, however, that there was no agreement as
alleged and that consequently the bill could be maintained.
What would have happened if the case had arisen under the 1936
Act? The supposition is that there would have been no difficulty
about an independent liability. Thus Metropolitan Life Insurance
Co. v. Segaritis 21 says:
“ Nor does the mere fact that a contractual relationship exists be
tween the plaintiff and one of the defendants under which the fund is
required to be paid to such defendant, defeat the right to interpleader.”
18 It is an anomalous situation if the complainant is a real party in interest
under the old type of interpleader and a nominal party under statutory inter
pleader, and a situation to be deplored. I f interpleader is allowed under the old
form where the diversity of citizenship is between complainant and the claimants
merely, not only does the court have to apply the old equitable requirements,
but also the jurisdictional amount is $3000, and there might be difficulties of
obtaining services on the parties with which to contend.
19 The appellative “ independent obligation” or “ independent liability” as used
by the courts is an unfortunate one, and is not to be confused with “ double
liability” as was done in Calloway v. Miles, 30 F. (2d) 14 (C. C. A. 6th, 1929).
“ Independent obligation” could better be termed an independent contractual
undertaking, for whether or not the complainant has liability or obligation to
one of the claimants or to the other is the point to be determined by the court
in the second part of the interpleader suit— the action on its merits between the
claimants.
20 Dee v. Kansas City Life Ins. Co., 86 F. (2d) 813 (C. C. A. 7th, 1936).
21 20 F. Supp. 739, 741 (E . D. Pa. 1937).
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The facts o f the case show that the insurance company issued a
policy payable to the administrator of decedent or, under a “ facility
of payment” clause, the company could elect to pay the proceeds of
the policy to the wife or other relatives of the insured. The wife, as
administratrix, and another, who had possession of the policy, claimed
the proceeds, but there was no evidence of any agreement by the
company with either o f the claimants, so the discussion about inde
pendent liability appears to be dicta. The opinion discusses a similar
case,22 decided under the 1926 Act, in which an insurance company
under a “ facility of payment” clause did agree to pay the proceeds
to one of the claimants. It was held that there was an independent
obligation which would defeat a bill for interpleader. The 1936
statute was intended to remedy situations of this type and it is
believed that the attempt has been successful from what was said
in the Segaritis case.
If, however, the complainant has placed himself under a double
liability or under an obligation to two or more persons, the 1936 Act
could not possibly be an aid.23*
Closely tied in with the problem of independent obligation is the
old requirement of privity. The late cases have failed to discuss the
point except to quote the express words of the statute, which seem to
abolish completely the necessity of privity between claimants. Had
there not been this provision, how far privity would now go to defeat
bills of interpleader is a matter of conjecture; but an examination
of the cases decided under the old Federal Interpleader Acts fails to
reveal any in which interpleader was refused because of lack of
privity. The court in Marine Midland Trust Co. v. Irving Trust Co.2*
not decided under any interpleader act, said that privity, originally held
essential to maintain interpleader, is no longer required.
Problems concerning the ■thing which is being claimed present
some difficulty. Must the same thing, debt or duty still be claimed
22 Calloway v. Miles, 30 F. (2d) 14 (C. C. A. 6th, 1929).

23 Such as Morgan v. Kraft, 285 Fed. 906 (App. D. C. 1922) and National Life
Ins. Co. v. Pingrey, 141 Mass. 411, 6 N. E. 93 (1886).
2* 56 F. (2d) 385 (S. D. N. Y . 1932), appeal dismissed, 58 F. (2d) 165 (C. C. A.
2d, 1932). The case did not arise under an interpleader act since the claimants
were all citizens of the same state. The court said, at page 387, “ In the light
of the Sherman Bank case and Chaffee’s discussion of numerous c a s e s ................I
do not deem the kind of ‘privity’ originally held essential to an interpleader or
to a bill in the nature of interpleader, to be required for the maintenance of
such a bill. That one is subject to two or more judgments and thus to a double
or greater liability, if and when but one obligation has been entered into, suffices.”
Certainly the federal courts had previously required privity. Wells, Fargo and
Co. v. Miner, 25 Fed. 533 (C. C. Cal. 1 8 8 5 ); Richardson v. Belt, 13 App. D. C.
197 (1898).
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or may the claimants be asking for different things? The question
resolves itself into two parts: (1) where the plaintiff has in his
custody money only which is being claimed in the amount of two
different sums; and (2) where the plaintiff has interpleaded persons
claiming different kinds of property, or one claiming property and
the other asking for money.
The first problem involves the question of interest of the com
plainant. However, since there is the right to ask for a bill in the
nature of a bill of interpleader in any of the situations enumerated
under the Act, it would seem that interpleader could be maintained
where the claimants were not claiming the same sum of money, the
complainant having an interest in the sum over and above the smallest
sum that is being claimed.2
26
5
In the second situation, where the claimants are asking for two
different things, interpleader will not be allowed. In Metropolitan
Life Insurance Co. v. Mason 26 the complainant had insured the life
of one of the claimants, who had commenced suit to recover the cash
surrender value of the policy. The other claimant alleged that he
was the owner of the policy, that he had paid the premiums thereon
and that the insured had taken the policy from his possession without
permission. He asked that no payment be made on the policy to the
insured. The court held that the parties were not claiming the same
thing, for one was asking for the policy and the other for benefits
under the policy; the statute required the plaintiff to deposit the
thing claimed into court or enter a bond for compliance with the
decree, which plaintiff cannot do here since it does not have possession
o f the policy; and that the person who is asking for the policy has a
claim, not against the insurance company, but rather against the
other claimant.27 Thus the Interpleader Act has weakened but not
25 Worcester County Trust Co. v. Kiley, 58 Sup. Ct. 192 (1937) was precisely
this situation. No attempt was made to defeat the interpleader because the same
amount was not claimed by both claimants, but on appeal the bill was dismissed
on other grounds.
2«21 F. Supp. 704 (E . D. Pa. 1937).
27 The court said, at page 706, “ These conditions have been relaxed by the
express terms of the statute to the extent that a bill of interpleader may be
entertained by this court even though the titles or claims of the conflicting claim
ants do not have a common origin or are not identical, but are adverse to and
independent of one another. Except for this relaxation, however, the general
principles which have heretofor been applicable to such suits still prevail. One
of these, as we have seen, is that there must be a single specific and definite
thing, debt, or duty in the possession of or owing by the plaintiff in respect of
which adverse claims are being made. The present bill fails in this respect.
“ While under the statutory modification of the rule we would have jurisdiction
if one defendant were claiming one benefit arising by virtue of the same policy,
it is still necessary that both claimants claim the right to compel the payment
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abolished the requirement that the parties must be claiming the same
thing by allowing interpleader where the claims are not for the same
amount of money or under the same obligation.
The new Act provides for a bill in the nature of a bill of interpleader
which was not mentioned in the older acts. A bill in the nature of a
bill of interpleader may be brought where the complainant has an
interest in the subject matter. This is not something altogether new,
for it was known under the old form of equitable interpleader. The
difficulty with it in its old form was that the plaintiff had to show
some other reason for coming into the equity court— some equitable
interest had to be the subject matter of the claim.28 This requirement
was still in force under the 1926 Act.29
Under the present Act, the court has jurisdiction o f bills in the
nature of a bill of interpleader and, if the statute be so construed, it
might be possible that the asserted interest of the complainant need
not be equitable, for such a bill may be set up by way of a defense
to an action at law. As yet, no cases have discussed this question and
it is at least doubtful whether the complainant might not ask for
interpleader and at the same time assert some legal interest in the
subject matter.
By giving the right to advocate interpleader as a defense to an
action at law, the act apparently has made a material advance; yet
we find that the right really arises out of the Act of 1915 30*allowing
equitable defenses in actions at law. Upon this basis the Supreme
Court in 1922 allowed interpleader as an equitable defense to an action
at law in Liberty Oil Company v. Condon National Bank.iX Thus it
appears that not much has been changed by the Interpleader Act in
this respect.
Looking over interpleader as a whole, just what has been accom
plished by the Act of 1936? Insurance companies alone seem to have
gained most by the Act and seem to be taking chief advantage of it.32
of some benefit or performance of some other duty by the plaintiff under the same
policies. In this case, however, there are not two claimants to any benefits under
the policies. Only one of the defendants is claiming a benefit under the policies,
while the other is claiming the right to have possession of the policy itself. He
is in effect merely opposing the claim of the other.”
28 Dorn v. Fox, 61 N. Y . 264 (1 8 7 4 ); Pacific Mut. Life Ins. Co. v. Lusk., 46 F.
(2d) 505 (W . D. La. 1930).
29 Klaber v. Maryland Casualty Co., 69 F. (2d) 934 (C. C. A. 8th, 1 934);
Turman Oil Co. v. Lathrop, 8 F. Supp. 870 (N . D. Okla. 1934).
30 38 Stat . 956 (1915), 28 U. S. C. § 398 (1934).
3' 260 U. S. 235 (1922).
32 Out of eleven cases decided up to March 14, 1938, eight were interpleader
bills brought by insurance companies. The following cases were brought under
the Act, but decided nothing construing the A ct; Ft. Atkinson Loan and Invest
ment Co. v. Merchandise Bank and Trust Co., 89 F. (2d) 942 (C. C. A. 7th,
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It was decided in the case of W orcester County Trust Co. v. Riley 33
that tax collectors of two states could not be interpleaded so as to
determine the question of which one was entitled to succession taxes
on securities belonging to the estate o f a deceased person, since it
would, in effect, be a suit against the two states. In this situation
the Act has disappointed those who thought it would furnish a solution
to multiple taxation.34 The old requirements of privity and an absence
of independent obligation have been abolished in so far as they were
still essential and the requirements that the same thing must be
claimed and that the complainant must have no interest in the subject
matter have been somewhat weakened. Thus, though the Act has
not made drastic changes in coming to the aid of those who might
be harrassed by double payment o f a single liability through no fault
of their own, still it might be considered the final step in a long
struggle to loosen the artificial bonds which had restricted interpleader
for so long.
JAMES T. CLEARY.
1 9 3 7 ); Carter v. Thornton, 93 F. (2d) 529 (C. C. A. 8th, 1 9 3 8 ); Clark v.
Sovereign Camp, W . O. W ., 91 F. (2d) 519 (C. C. A. 10th, 1 9 3 7 ); Kansas City
Life Ins. Co. v. Jones, 21 F. Supp. 159 (S. D. Cal. 1 937); Sunshine Mining Co. v.
Treinies, 19 F. Supp. 587 (N . D. Idaho, 1 9 3 7 ); Roberts v. Metropolitan Life Ins.
Co., 94 F. (2d) 277 (C. C. A. 7th, 1938).
American United Life Ins. Co. v. Luckman, 21 F. Supp. 39 (S. D. Cal. 1937),
holds that in order for interpleader to be allowed there must be at least two
claimants that present colorable claims. It appears to be in conflict with Metro
politan Life Ins. Co. v. Segaritis, 20 F. Supp. 739 (E . D. Pa. 1937), which allows
the bill even though one of the claims appears to be groundless.
33 58 Sup. Ct. 185 (1937). For a discussion of the case see Nash, And Again
Multiple Taxation? (1938) 26 Georgetown L aw J ournal 228.
34 E. g., Chafee, The Federal Interpleader Act of 1936 (1936) 45 Y ale L. J.
1161.

THE FEDERAL COURTS’ EXPANDING CONCEPT OF
“ LABOR DISPUTE”
LOWER FEDERAL COURTS had to apply the provisions of
T HE
the Norris-La Guardia A c t 1 without the aid of the Supreme Court
for an unusually long period of time, with the exception of denials
of certiorari.2 Though sometimes erroneously asserted to be, a denial
of certiorari from that court is not its tacit approval.3 The Supreme
Court has recently rendered decisions in two cases involving the
application of the Act, the first of which was Lauf v. E. G. Shinner
Company, Inc.4 In this case there was no dispute between employer
and employee; none of the employees was a member of the union
involved, and none desired to become a member. The union made
demands upon the employer to require his employees, as a condition
of their continued employment, to become members of the union. The
employer notified the employees that they were free to join the union,
but this they refused to do. Picketing was begun for the purpose of
coercing the employer to require his employees to join the union. The
district court held that no labor dispute, as defined by federal or
state law, existed, and granted an injunction. The circuit court
affirmed.5 The Supreme Court held that a labor dispute existed under
the law of Wisconsin 6 and under Section 13 ( c ) 7 of the federal Act.
In speaking of the injunction granted by the district court and
affirmed by the circuit court, the Supreme Court said: “ The error
into which the court fell as to the existence of a labor dispute led it
into the further error of issuing an order so sweeping as to enjoin acts
made lawful by the state statute. The decree forbade all picketing,
all advertising that the respondent was unfair to organized labor,
and all persuasion and solicitation of customers or prospective cus
tomers not to trade with respondent.” 8* The district court was held
to be in error in granting the injunction in the absence of findings
made prerequisites by Section 7 9 of the federal Act. The Court said
i 47 S tat . 70 (1932), 29 U. S. C. §§ 101-115 (1934).
2 Levering and Garrigues Co. v. Morrin, 71 F. (2d) 284 (C. C. A. 2d, 1934),
cert, den., 293 U. S. 595 (1 9 3 4 ); United Electric Coal Cos. v. Rice, 80 F. (2d) 1
(C. C. A. 7th, 1935), cert, den., 297 U. S. 714 (1936).

3 R obertson and K ir k h a m , J urisdiction of the Supreme C ourt
U nited States (1936) § 287. Compare cases cited in note 2, supra.
4 58 Sup. Ct. 578 (1938).
5 90 F. (2d) 250 (C. C. A. 7th, 1937).
8 W ise. Stat . (1937) § 103.62.
7 47 Stat . 73 (1932), 29 U. S. C. § 113 (c) (1934).
8 58 Sup. Ct. 578, 581 (1938).
»47 Stat . 71 (1932), 29 U. S. C. § 107 (1934).
1026

of

the

1938]

N

o tes

1027

regarding Section 102: 10 “ We find nothing in the declarations of
policy which narrows the definition of a labor dispute as found in the
statutes. The rights of the parties and the jurisdiction of the federal
courts are to be determined according to the express provisions appli
cable to labor disputes as so defined.” 11 This compels the conclusion
that the so-called declaration of policy provision of the Act is deemed
to be an attempt by Congress to usurp a judicial function. Had the
Court concluded that it was bound by the declarations of policy, the
Congress would have found itself in the embarrassing position of
limiting the scope of Section 13 (c) by “ interpretation” . The Supreme
Court reversed the judgment and remanded the cause to the district
court for further proceedings in conformity with its opinion.12
The second case in which the Supreme Court has interpreted the
Act is Neiv Negro Alliance v. Sanitary Grocery Co., Inc.13 This case
was heard in the District Court for the District of Columbia upon
bill and verified answer. The district court granted a permanent in
junction. The court of appeals affirmed.14 After stating the facts
alleged in the bill and admitted by the answer 15 and summarizing the
pleadings as to other matters of fact, the Court said: “ The case, then,
as it stood for judgment, was this: The petitioners requested the
respondent to adopt a policy of employing negro clerks in certain of
its stores in the course of personnel changes; the respondent ignored
the request and the petitioners caused one person to patrol in front
>»47 Stat . 70 (1932), 29 U. S. C. § 102 (1934).
11 58 Sup. Ct. 578, 581 (1938).
12 The Court said: “ Since the courts below were of opinion that a labor
dispute, as defined by state and federal statutes, had not been shown, they did
not pass on the questions of legality, under the Wisconsin law, of the acts charged
to have been done by the petitioners or the constitutionality of that law in legal
izing any of such acts. A s the case must go back for further proceedings, we
express no opinion upon these questions.” Lauf v. E. G. Shinner & Co., Inc., 58
Sup. Ct. 578, 582 (1938).
13 58 Sup. Ct. 703 (1938).
14 92 F. (2d) 510 (App. D. C. 1937).
15 “ Respondent, a Delaware corporation, operates 255 retail grocery, meat,
and vegetable stores, a warehouse and a bakery in the District of Columbia and
employs both white and colored persons. April 3, 1936, it opened a new store at
1936 Eleventh Street, N. W ., installing personnel having an acquaintance with
the trade in the vicinity. Petitioner, the New Negro Alliance, is a corporation
composed of colored persons, organized for the mutual improvement of its mem
bers and the promotion of civic, educational, benevolent, and charitable enter
prises. The individual petitioners are officers of the corporation. The relation
of employer and employees does not exist between the respondent and the peti
tioners or any of them. The petitioners are not engaged in any business competi
tive with that of the respondent, and the officers, members, or representatives
of the Alliance are not engaged in the same business or occupation as the re
spondent or its employees.” 58 Sup. Ct. 703, 704 (1938).
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of one of the respondent’s stores on one day carrying a placard which
said: ‘Do Your Part! Buy Where You Can W ork! No Negroes
Employed Here!’ and caused or threatened a similar patrol of two
other stores o f respondent. The information borne by the placard was
true. The patrolling did not coerce or intimidate respondent’s cus
tomers ; did not physically obstruct, interfere with, or harass persons
desiring to enter the store; the picket acted in an orderly manner,
and his conduct did not cause crowds to gather in front of the store.” *1
78
The Court then held that the Act applied and that the trial court
erred in ignoring the provisions of the Act regulating and limiting
its jurisdiction. The clauses of Section 13 which were held to be con
trolling are set out in the footnotes.17 Of these clauses the Court said:
‘‘These definitions plainly embrace the controversy which gave rise
to the instant suit and classify it as one arising out of a dispute defined
as a labor dispute. They leave no doubt that The New Negro Alliance
and the individual petitioners are, in contemplation of the Act, persons
interested in the dispute.
“ In quoting the clauses of Section 13 we have omitted those that
deal with disputes between employers and employees and disputes
between associations of persons engaged in a particular trade or
craft, and employers in the same industry. It is to be noted, however,
that the inclusion in the definitions of such disputes, and the persons
interested in them, serves to emphasize the fact that the quoted por
tions were intended to embrace controversies other than those between
employers and employees; between labor unions seeking to represent
employees and employers; and between persons seeking employment
and employers.” 18 The case was held not to be taken out of the scope
of the Act by the fact that a racial question was involved. Said the
Court: “ There is no justification in the apparent purposes or the
express terms of the Act for limiting its definition of labor disputes
and cases arising therefrom by excluding those which arise with
respect to discrimination in terms and conditions o f employment
18 Id. at 706.
17“ Subsection (a) of Section 13 provides: ‘A case shall be held to involve or
to grow out of a labor dispute when the case involves persons who are engaged
in the same industry, trade, craft, or occupation; or have direct or indirect
interests therein; . . . . or when the case involves any conflicting or competing
interests in a “ labor dispute” (as hereinafter defined) of “ persons participating
or interested” therein (as hereinafter defined).’ Subsection (b) characterizes a
person or association as participating or interested in a labor dispute ‘if relief is
sought against him or it and if he or it . . . . has a direct or indirect interest
therein, . . . .’ Subsection (c) defines the term ‘labor dispute’ as including
‘any controversy concerning terms or conditions of employment, . . . . regardless
of whether or not the disputants stand in the proximate relation of employer and
employee.’ ”
18 Ibid.
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based upon differences of race or color.” 1
89 It is pointed out that “ the
legislative history of the Act demonstrates that it was the purpose
of Congress further to extend the prohibitions of the Clayton Act
respecting the exercise of jurisdiction by federal courts and to obviate
the results of the judicial construction of that A ct” .20 The decree was
reversed and the cause remanded to the district court for further
proceedings.
That the application of the provisions of the Act has been a difficult
problem for the federal courts in general is evidenced by the numerous
irreconcilable decisions thereunder. The diversity of opinions gener
ally has been commented upon exhaustively,21 and these comments
may now be read in the light of the Lauf case and the Sanitary Grocery
case. Several cases in which the Act was involved have arisen in the
District of Columbia. Although the Supreme Court has delivered its
opinion in the Sanitary Grocery case it is not considered idle to look
back at the court of appeals’ treatment of the case. In holding that
no labor dispute existed under Section 13, the court, by way of dictum,
said: “ When employees are selected and become engaged in the busi
ness, then any differences which may arise between employer and
employee, or any organization in which the employee may be a
member, may come within the provisions of the statute, but until
such relation becomes established no ground exists for what may be
called a labor dispute.” 22 This dictum is clearly erroneous. The
reasoning upon which the court grounded its decision is found in
these w ords: “ We are clearly of the opinion that this is not a labor
dispute. It is a racial dispute in which appellants have admittedly
confederated together to impose on appellee definite terms in the
employment of its help.” 23 Elsewhere in the opinion the court said
18 Id. at 707.
20 Citing as follows: “ Duplex Printing Press Co. v. Deering, 254 U. S. 443;
American Steel Foundries v. Tri-City Central Trades Council, 257 U. S. 184.
Compare House Report No. 669, 72nd Cong., 1st Sess. and Senate Report 1060,
71st Cong., 2nd Sess. and Senate Report 163, 72nd Cong., 1st Sess.” Ibid.
21 See Hellerstein, Secondary Boycotts in Labor Disputes (1938) 47 Y ale L. J.
341; Monkemeyer, Five Years of the Norris-La Guardia Act (1937) 2 Mo. L.
R ev. 1; Note (1937) 50 H arv. L. R ev. 1295.
22 92 F. (2d) 510, 512 (App. D. C. 1937).
23 Ibid. The court relied much on Beck Shoe Corporation v. Johnson, 153 Misc.
363, 274 N. Y . Supp. 946 (Sup. Ct. 1934) and Green v. Samuelson, 168 Md. 421,
178 Atl. 109 (1935). These cases presented a similar factual situation, and the
courts held that the controversies were racial disputes, not labor disputes. The
picketing was enjoined on grounds of public policy, the courts declining to apply
the rules applicable to labor disputes in their respective jurisdictions. It is
significant that a New York court has refused to recognize such a controversy
as a labor dispute, because New York is said to be a leader in aiding labor in
accomplishing its purposes. The New York anti-injunction law was passed after
this case was decided, but the existence of the law should not disturb the holding
that no labor question was involved.
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of peaceful picketing: “ The tendency of picketing and the action
taken to make it effective disclosed in this case is to deter peaceful
citizens, both men and women, from entering the appellee’s place of
business, and deprive them of their lawful rights. To say under such
circumstances that the picket consists of nothing more than a peaceful
endeavor to prevent customers from entering the boycotted place is
to make a statement at variance with the facts.” 24* In Senn v. Tile
Layers Union, decided about two months earlier, the Supreme Court
had said: “ Members of a union might, without special statutory au
thorization by a State, make known the facts of a labor dispute, for
freedom of speech is guaranteed by the Federal Constitution.” 26 The
Alliance contended that the peaceful picketing involved was nothing
more than an exercise of freedom of speech which is guaranteed by the
Federal Constitution, but the Supreme Court did not find it necessary
to pass upon this contention.
In Washington Shoe W orkers’ Union v. United Shoe Workers of
America 26 the facts were that two labor unions were in a dispute as
to which should represent the employees in negotiations with the
Zoslow brothers, operators of four shoe repair shops; that the Zoslow
brothers had participated in the organization of the Washington Shoe
Workers’ Union; and that some of the employees belonged to both
unions. The District Court held that the real disputants were the
Zoslows and the United Shoe Workers; that a labor dispute clearly
existed under Section 13; that the picketing was without fraud or
violence as was required by Section 4 (e) ; and that the facts did not
justify invoking Section 7. Accordingly, the injunction was not
granted. This case appears to have been decided in accordance with
the Lauf case and the Sanitary Grocery case. Although unnecessary
to the decision, it was said in the Zoslow case, there referring to the
court of appeals’ decision in the Sanitary Grocery case: “ The court’s
language, to the effect that until the relation of employer and employee
becomes established no ground exists for a labor dispute, would seem
to be not in accord with the express terms of the statute” .27
In Lansburgh and Brother, Inc. v. International Brotherhood of
Teamsters ,28 the facts were that the union was on strike against the
Merchants Transfer and Storage Company; that the store had entered
into a contract whereby the transfer company was to deliver all
merchandise for the store; and that the union demanded that the store
cease to use the services of the transfer company. Upon refusal to
comply with this demand, picketing of the store was begun. The
24 92 F. (2d) 510, 512 (App. D. C. 1937).
26 301 U. S. 468, 478 (1937).
26 65 Wash. L. Rep. 1162 (1937).
27 Id. at 1165.
28 Equity No. 65633. Decided October 15, 1937 (D. C. for District of Columbia).
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pickets carried signs telling of the strike and that the store’s deliveries
were made by the transfer company involved in the strike. In granting
an injunction pendente lite ,29 the District Court said: “ Whatever may
by my own opinion, I feel I am bound by the United States Court of
Appeals in the New Negro Alliance v. Sanitary Grocery case” . It
appears that the Court based its opinion on the dictum which has
been rendered a nullity by the Supreme Court in the Lauf case and
the Sanitary Grocery case. It does not follow necessarily, however,
that the district court was in error. The Supreme Court has had no
opportunity to pass upon the application of the Act to a set of facts
such as the ones involved here. Cases cited with approval30 by the
Supreme Court in the Sanitary Grocery case do not present facts
similar to the facts involved in the Lansburgh case. This was nothing
short of a secondary boycott. The Supreme Court emphasized in the
Duplex case that Congress had not intended by Section 20 of the
Clayton Act to legalize a secondary boycott.31 In the Supreme Court’s
recognition in the Sanitary Grocery case of the “ purpose of Congress
further to extend the prohibitions of the Clayton Act” it does not
clearly appear that the Court there contemplated the approval of
such practices.
CONCLUSION

The broad application of Section 13 (c) in the Sanitary Grocery
case is apt to prove detrimental to the more commonly recognized
labor disputants. It is important to note that jurisdiction to enjoin
acts which violate' state law is modified, but not taken away. Un
doubtedly, if it becomes necessary, the states will legislate to curb
such activities as were presented in the Sanitary Grocery case, and
it is not unlikely that the commonly recognized labor disputants may
thereby be incidentally curbed.32 The Act, therefore, in its relation
to organized labor, may be evaluated as follows:
1. Advantages;
a. The former requirement of
employee is abrogated.

relation of

employer and

29 No further litigation took place after the granting of the injunction pendente

lite.
30 Levering and Garrigues Co. v. Morrin, 71 F. (2d) 284 (C. C. A. 2d, 1934),
cert, denied, 293 U. S. 595 (1 9 3 4 ); Cinderella Theatre Co. v. Sign Writers Local,
6 F. Supp. 164 (E . D. Mich. 19 3 4 ); Miller Furniture Co. v. Furniture Workers
Union, 8 F. Supp. 209 (D . N. J. 1934). All of these cases involved attempts to
unionize.
31 Duplex Printing Press Co. v. Deering, 254 U. S. 443, 475 (1921).
32 In the only two cases of this nature which have arisen in state courts, the
activities were enjoined. See note 23, supra.

1032

T

h e

G

e o r g e t o w n

L

a w

Jo

u r n a l

[Vol. 26

b. When a labor dispute as defined in the Act does exist, the
provisions of the Act (notably Section 7) must be complied
with, even though unlawful activities are being practiced
by the party or parties sought to be enjoined.
2. Disadvantages;
a. Definitions of “ labor dispute” so broad as to embrace dif
ferences not related to the recognized problems of organ
ized labor are likely to cause state legislation in its nature
undesirable to organized labor.
NORWOOD COKER.

SUNSTROKE AS ACCIDENTAL MEANS OF DEATH
has been an affliction upon mankind since the earliest
SUNSTROKE
times. There are two instances of it reported in the Bible, and
many of the ancients described it very well.1 In more recent times
its effects have become more far-reaching. For, aside from its physical
aspects, it has become a source of much consternation to those courts
which have been called upon to decide whether death or injury from
sunstroke is an accident or the result o f accidental means.
There are two chief types of sunstroke, heat exhaustion or pros
tration, and heat stroke; the latter is also known as insolation, thermic
fever, or coup de soleil. Courts make no distinction between the two.
From a medical standpoint, sunstroke is classified as a disease which
affects the central nervous system, and through it other organs of
the body, as a result of exposure to the rays of the sun or other
external heat.2 Basing their decisions on such a definition, the courts
in earlier cases denied recovery in insurance policy suits upon the
ground that sunstroke did not constitute a bodily injury, since it was
a disease proceeding from natural causes.34 But this scientific defi
nition has been rejected by the more recent decisions. For sunstroke
is not regarded as a disease in the popular m ind; from the very idea of
sudden force carried by the word it is commonly understood to be a
type of violent personal injury.1 The modern cases either prescind
from the point or expressly state that sunstroke is not to be considered
a disease.56
In spite of the harmony as to this angle, however, the sunstroke
cases still present a hodge-podge of confusion. The difference of
opinion is based upon the question of whether or not sunstroke,
admitting that it is not a disease, constitutes accidental means of
injury or death.
The usual type of accident policy insures “ against bodily injuries
sustained from external, violent, and accidental means.” Recognized
as the leading case on accidental means is United States Mutual
Accident Association v. Barry,8 wherein the Supreme Court set forth
this rule: “ If a result is such as follows from ordinary means,
1 Richards v. Standard Acc. Ins. Co., 58 Utah 622, 200 Pac. 1017 (1921).

2 22 E ncyclopedia B ritannica 666.
3 Sinclair v. Maritime Passenger Assurance Co., 3 El. & El. 478 (Q. B. 1861);
Dozier v. Fidelity & Casualty Co. of New York, 46 Fed. 446 (C. C. W . D. Mo.
1891).
4 Bryant v. Continental Casualty Co., 107 Tex. 591, 182 S. W . 673 (1916).
5 Continental Casualty Co. v. Johnson, 74 Kan. 129, 85 Pac. 545 (1906).
6 131 U. S. 100, 121 (1889).
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voluntarily employed, in a not unusual or unexpected way, it cannot
be called a result effected by accidental means; but if, in the act which
precedes the injury, something unforeseen, unexpected, unusual,
occurs which produces the injury, then the injury has resulted through
accidental means.”
In the process of interpreting this rule, two distinct and conflicting
theories of accidental means have been developed. The first holds
that injury or death is not caused through accidental means where an
unusual or unexpected result occurs by reason of the doing of an
intentional act, where no mischance, slip, or mishap occurs in doing
the act itself— it is not sufficient that the result be unusual, unexpected,
or unforeseen, but it must further appear that the means used was
accidental.7 The second holds that injury or death is caused by acci
dental means where it is the unusual, unexpected, or unforeseen result
of an intentional act, even though there is no proof of mishap, mis
chance, slip, or anything out of the ordinary in the act or event which
caused such injury or death.8
The two opposing constructions of the same rule seem to have
arisen in this manner: the first group of courts believes that the
phrase “ in a not unusual or unexpected way” modifies the verb
“ employed,” and not the preceding verb “ follows” — that the rule
could thus be restated: Where the means which causes the injury
was voluntarily employed in the usual and expected way, the resulting
injury is not produced by accidental means even though such resulting
injury is entirely unusual, unexpected, and unforeseen.9 And the
other version maintains that, since the phrase “ in a not unusual or
unexpected way” is set off by commas, it modifies the verb “ follows” —
that the true meaning is : If a result follows in a not unusual and
unexpected way from ordinary means voluntarily employed, it is not
effected by accidental means; but if it does follow in an unusual
manner, it is caused by accidental means, even though there was
nothing out of the ordinary in the performance of the voluntary act.10
The effect of this construction is simply to presume accidental means
whenever an Unexpected result is shown; accidental means and acci
dental result are used synonymously.
In its latest decision upon the point, the Supreme Court, in the
case of Landress v. Phoenix Mutual Life Insurance Company,11 re
jected this liberal interpretation of the rule in the Barry case. The
Landress case involved a policy protecting against bodily injuries
effected through external, violent, and accidental means; the insured
7 Landress v. Phoenix Mutual Life Ins. Co., 291 U. S. 491 (1933).
8 Continental Casualty Co. v. Bruden, 178 Ark. 683, 11 S. W . (2d) 493 (1928).
» Caldwell v. Travelers’ Ins. Co., 305 Mo. 619, 267 S. W . 907 (1924).
10 Griswold v. Metropolitan Life Ins. Co., 107 Vt. 367, 180 Atl. 649 (1935).
11 291 U. S. 491 (1933).
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died as a result of sunstroke sustained while playing golf. The court
held that such a death, in the absence of some unforeseen or unin
tended condition or combination of circumstances, external to the
state of the insured’s body, and contributing to the accidental result,
did not fall within the provisions of the policy— that it was insufficient
for the death to be accidental in the sense of being extraordinary and
unforeseen, but that the means effecting such bodily injury must in
themselves be external and accidental.
Previously, the lower federal courts were divided upon the point.
In 1931, two similar cases were decided in Pennsylvania— each in
volving death resulting from sunstroke sustained while playing golf.
The court in the western district followed the liberal rule and allowed
recovery,12 while the court in the eastern district reached an opposite
conclusion.13 Since the Landress case, however, the lower federal
courts have followed the rule expressed therein.14
Among the state courts there still remains a split of authority,
with the majority favoring a liberal interpretation.15 It is interesting
to note that in the state cases arising since the Landress case, the
doctrine of the Supreme Court has been repudiated.
In Layton v. Metropolitan Life Insurance Co.,16 death caused by
heat prostration was held to be caused by external, violent, and acci
dental means. The decision was based on a previous case decided by
the same court,17 wherein the reasoning was that the means producing
the injury was not the act of the deceased in voluntarily exposing
himself to the sun, but rather the action of an extraneous physical
force— the heat of the sun.
The Supreme Court of Wisconsin, in O’Connell v. New York Life
Insurance Co.,18 stated: “ The weight of authority and best-considered
12 Harris v. Maryland Casualty Co., 2 F. Supp. 188 (W . D. Pa. 1931).
13 Paist v. Aetna Life Ins. Co., 54 F. (2d) 393 (E. D. Pa. 1931).
14 Metropolitan Life Ins. Co. v. Bukaty, 92 F. (2d) 1 (C. C. A. 10th, 1937).
15 Allowing recovery: Continental Casualty Co. v. Bruden, 178 Ark. 683, 11
S. W . (2d) 493 (1 9 2 8 ); United States Fidelity & Guaranty Co. v. Hoflinger,
185 Ark. 50, 45 S. W . (2d) 866 (1 9 3 2 ); Farmer v. Railway Mail A ss’n, 227 Mo.
App. 1082, 57 S. W . (2d) 744 (1 9 3 3 ); Gallagher v. Fidelity & Casualty Co. of
New York, 163 App. Div. 556, 148 N. Y . Supp. 1016 (2d Dep’t 1 914); Higgins v.
Midland Casualty Co., 281 111. 431, 118 N. E. 11 (1 9 1 7 ); Elsey v. Fidelity &
Casualty Co. of New York, 187 Ind. 447, 120 N. E. 42 (1 9 1 8 ); Continental
Casualty Co. v. Clark, 70 Okla. 187, 173 Pac. 453 (1 9 1 8 ); Continental Casualty
Co. v. Johnson, 74 Kan. 129, 85 Pac. 545 (1 9 0 6 ); Lower v. Metropolitan Life
Ins. Co., I l l N. J. L. 426, 168 Atl. 592 (1933).
Denying recovery: Continental Casualty Co. v. Pittman, 145 Ga. 641, 89 S. E.
716 (1 9 1 6 ); Harloe v. California State Life Ins. Co., 206 Cal. 141, 273 Pac. 560
(1928).
16 89 S. W . (2d) 576 (Mo. App. 1936).
’ 7 Farmer v. Railway Mail A ss’n, 227 Mo. App. 1082, 57 S. W . (2d) 744 (1933).
13 220 Wis. 61, 63, 264 N. W . 253, 254 (1936).
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cases hold that injuries resulting from heat prostration or sunstroke
are not only accidentally affected, but are produced by accidental
means............ While the United States Supreme Court in the Landress
case appears to take a different view, this court has followed the
rule defended by Mr. Justice Cardozo in his dissenting opinion in
the Landress case.”
And in Gothe v. New York Life Insurance C o.,19 the Supreme Court
of South Carolina states: “ An examination of the authorities con
vinces us that, not only by the weight o f authority, but also by the
better reasoned cases, a sunstroke or heatstroke suffered by one
unexpectedly is within the protection of an accident policy insuring
against bodily injuries sustained through external, violent and acci
dental means............ We are in accord with the conclusion stated by
Mr. Justice Cardozo in his dissenting opinion in the Landress case.”
While the Supreme Court rule is the more accurate interpretation
of the Barry case, the liberal state rule seems to be more just, more
conducive toward effecting the end for which insurance exists. It is
a general rule that insurance contracts are to be construed liberally
in favor of the insured, and strictly against the insurer.*20 And, as
the Supreme Court of Utah states, “ If it was intended that sunstroke
should be excluded as one of the hazards covered by the policy, the
defendant (insurance company) should have said so in the policy
itself.” 21 “ If an insured, at the time he applies for accident insurance,
was made to understand that his right to recovery would hinge upon
such fine distinctions as the difference between ‘an accidental death’
and ‘a death by accidental means’ he would probably conclude that
the purchase of such a policy would be a hazardous investment, and
one which he ought not to make.” 22 The Arkansas court maintains
that “ if the insurer wished that the terms ‘accident’ and ‘accidental
means’ should have different meanings, the contract of insurance
should give the insured warning of that fact.” 232
4 Mr. Justice Cardozo,
writing the opinion in Lewis v. Ocean Accident and Guarantee Cor
poration,2* stated: “ Probably it is true to say that in the strictest
sense, and dealing with the region of physical nature, there is no
such thing as an accident............ But our point o f view in fixing
the meaning of this contract must not be that of the scientist. It
183 S. C. 199, 190 S. E. 451, 454, 456 (1937).
20 Aschenbrenner v. United States Fidelity & Guaranty Co., 292 U. S. 80 (1934).
21 Richards v. Standard Acc. Ins. Co., 58 Utah 622, 642, 200 Pac. 1017, 1025
(1921).
22 Carter v. Standard Acc. Ins. Co., 65 Utah 465, 504, 238 Pac. 259, 275 (1925).
23 Travelers’ Protective A ss’n of America v. Stephens, 185 Ark. 660, 666, 49
S. W . (2d) 364, 366 (1932).
24 224 N. Y . 18, 21, 120 N. E. 56, 57 (1918).
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must be that of the average man.” And later, as a member of the
Supreme Court, he dissented in the Landress case, stating: “ The
attempted distinction between accidental results and accidental means
will plunge this branch of the law into a Serbonian Bog.” 25
The conflict between the federal and state courts is clearly brought
out by two recent Kansas cases. In May, 1937, the Supreme Court
of Kansas, in the case of BuJcata v. Metropolitan Life Insurance
Company,26 rejected the Supreme Court rule, and allowed a recovery
in a sunstroke case. In September, 1937, a similar case was decided
by the federal court; 27 the Landress case was followed, and the court
stated: “ The decision in Bukata v. Insurance Company, supra, is in
conflict with Landress v. Insurance Company, supra, and many
authorities therein cited. The policy here involved was issued long
before the Kansas decision was handed down. While it is entitled
to respectful consideration by us, we do not think it justifies our
departure from contra decisions of the federal courts.” 28
Some courts attempt to draw an analogy between private accident
insurance contracts and cases arising under the Workmen’s Compen
sation Acts.29 But the latter seem to be based upon an entirely
different theory. These Acts generally provide that compensation is
to be granted for “ personal injuries by accident” . Courts do not
attempt to draw a distinction between accidental means and accidental
result, as in the accident policies, but the term accident is deemed to
include every injury suffered in the course of employment, as long
as it can be traced to a definite time, place, and cause, and be shown
to have occurred unexpectedly without affirmative act or design of
the employee.30
“ Liability under the Workmen’s Compensation Act is, strictly
speaking, neither tortious nor contractual in its nature. It is an
obligation imposed by law which arises out o f the status created by
the employment. The liability arises out of the law itself, rather than
out of the contract of the parties. The law operates upon the status
25 Landress v. Phoenix Mutual Life Ins. Co., 291 U. S. 491, 499 (1933). This
quotation has frequently been cited in cases arising since the Landress case. In
New York Life Ins. Co. v. Kassly, 87 F. (2d) 236, 240 (C. C. A. 7th, 1937),
the court remarked: “ In passing we might observe that avoidance of a Serbonian
Bog is not more to be desired than escape from argument by two logomachists.”
26 145 Kan. 858, 67 P. (2d) 607 (1937).
27 The construction of a provision in an insurance contract, not prescribed
by statute, but the result of independent agreement between the parties thereto,
is a question of general commercial law on which the federal courts may and
should exercise an independent judgment. Black & White Taxicab & Transfer
Co. v . Brown & Yellow Taxicab & Transfer Co., 276 U. S. 518 (1828).
28 Metropolitan Life Ins. Co. v. Bukaty, 92 F. (2d) 1, 3 (C. C. A . 10th, 1937).
29 Richards v . Standard Acc. Ins. Co., 58 Utah 622, 200 Pac. 1017 (1921).
30 Steel Sales Corp. v . Industrial Commission, 293 111. 435, 127 N. E. 698 (1920).
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and attaches certain rights and obligations to that status............ The
fundamental idea upon which liability is imposed is that an injury
to an employee, like damage to a machine, is a burden that should be
borne by the product of the industry and ultimately paid by those
who consume this product.” 81
Maintaining this attitude, most courts have allowed compensation
in sunstroke cases.82 The sunstroke is considered an accidental injury
arising out of and during the course of the employment if the nature
of the employment exposed the workman to the risk of such injury.83
But, even admitting that death resulting from voluntary exposure
may be compensable as accidental within the Compensation Act, it
is still necessary that each case be decided on its own facts.84 For
the risk of injury must be naturally connected with and reasonable
incident to the employment, as distinguished from the ordinary risk
to which the general public is exposed from climatic conditions
per se.85 And courts have denied compensation where it was not
shown that the exposure to hazard from sunstroke at the time and
place o f injury was substantially different from that of ordinary
out-of-door work.3
*78
5
4
2
3
1
As a general rule, however, the courts recognize that the Compen
sation Acts are not intended to be construed strictly; their purpose
is not only to include all previously existing rights of action, but to
extend the liability o f the employer to all accidental injuries suffered
in the course of employment, and at the same time to limit the amount
of such compensation.37
31 Val Blatz Brewing Co. v. Gerard, 201 W is. 474, 478, 230 N. W . 622, 624
(1930).
32 Rau v. District Court, 138 Minn. 250, 164 N. W . 916 (1 9 1 7 ); McNeil v.
Omaha Flour Mills Co., 129 Neb. 329, 261 N. W . 694 (1 9 3 5 ); Hernon v. Holahan,
182 App. Div. 126, 169 N. Y . Supp. 705 (3d Dep’t, 19 1 8 ); Walsh v. River Spinning
Co., 41 R. I. 490, 130 Atl. 1025 (1 9 1 8 ); Trovato v. W . J. McCahan Sugar Refining
Co., 122 Pa. Super. 499, 186 Atl. 163 (1 9 3 6 ); Joliet v. Industrial Commission, 291
111. 555, 126 N. E. 618 (1 9 2 0 ); Ahern v. Spier, 93 Conn. 151, 105 Atl. 340 (1 9 1 8 );
Cunningham v. Warner Gear Co., 101 Ind. App. 220, 198 N. E. 808 (1 9 3 6 );
Ryan v. Industrial Accident Board, 100 Mont. 143, 45 P. (2d) 775 (1 9 3 5 );
Dougherty’s Case, 238 Mass 456, 131 N. E. 167 (1921).
33 Hughes v. Trustees of St. Patrick’s Cathedral, 245 N. Y . 201, 156 N. E. 665
(1 9 2 7 ); Murdock v. Washburn-Crosby Co., 187 Minn. 518, 246 N. W . 113 (1932).
34 Wilkins v. McSorley, 119 Pa. Super. 422, 179 Atl. 759 (1935).
35 Kanscheit v. Garrett Laundry Co., 101 Neb. 702, 164 N. W . 708 (1917).
38 W ax v. Des Moines Asphalt Paving Corp., 220 Iowa 846, 263 N. W . 333
(1 9 3 5 ); Pikus v. American Fur Dyeing Co., 13 N. J. Misc. 650, 180 Atl. 625
(1 9 3 5 ); Lewis v. Industrial Commission, 178 W is. 449, 190 N. W . 101 (1 9 2 2 );
Johnson v. Industrial Commission, 49 Ohio App. 419, 197 N. E. 387 (1 9 3 5 );
Heil v. Linck, 170 Md. 640, 185 Atl. 555 (1 9 3 6 ); Wood v. Industrial Commission,
100 Colo. 209, 66 P. (2d) 806 (1937).
37 Peru Plow & Wheel Co. v. Industrial Commission, 311 111. 216, 142 N. E.
546 (1924).
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This liberal attitude is not peculiar to the state courts, as in
insurance cases, but is shared by the federal courts.38 “ The view of
the federal courts is that the Employees’ Compensation Acts should
be given a ‘reasonably broad’ construction in favor o f injured
workers.” 39 And in sunstroke cases arising both b efore40 and after 41
the Landress case, the federal courts have allowed compensation.
In conclusion, we may sum up the doctrine of the sunstroke cases
thus: As to accident insurance policies, the federal courts and some
of the state courts follow a strict rule and do not allow recovery, while
the majority of the state courts construe the policies liberally and
allow recovery. As to Workmen’s Compensation Acts, both the federal
and state courts maintain a liberal attitude.
IGNATIUS J. KEANE.
JAN W . KOPECKY.
38 Hoage v. Royal Indemnity Co., 90 F. (2d) 387 (App. D. C. 1 9 3 7 ); Rothchild
& Co., Inc. v. Marshall, 56 F. (2d) 415 (W . D. Wash. 1 9 3 0 ); Commercial Casualty
Insurance Co. v. Hoage, 75 F. (2d) 677 (App. D. C. 1935).

39 (1938) 26 G eorgetown L a w J ournal 505, 506.
*0 Baltimore & Ohio R. R. v. Clark, 56 F. (2d) 212 (D. Md. 1932).
41 Suckowski v. Norton, 16 F. Supp. 677 (E . D. Pa. 1935).

RECENT DECISIONS
A S S A U L T A N D B A T T E R Y — Mutual Combat— Punitive Damages
Plaintiff and defendant voluntarily engaged in a fight in which the former
received severe and permanent personal injuries. Plaintiff brought an action
to recover damages. There was a directed verdict for the plaintiff, with instruc
tions for the jury to assess both actual and punitive damages. Held, where
persons voluntarily engage in a fight, mutuality of combat may be considerd by
jury to preclude or mitigate punitive damages, but not to reduce actual damages.
Strawn v. Ingram, 191 S. E. 401 (W . Va. 1937).
This case is to be distinguished from a prize fight or other legal mutual combat,
being a case where two men fight illegally and with malicious intent. From the
circumstances surrounding the fight, the court construes it to be a mutual
combat. Gibeline v. Smith, 106 Mo. App. 545, 80 S. W . 961 (1904).
The majority view in the United States is that where parties voluntarily
engage in combat, each is civilly liable for any physical injury resulting to the
other, even though the engagement is illegal. McCulloch v. Goodrich, 105 Kan. 1,
181 Pac. 556 (1 9 1 9 ); see Cooley, T orts (4th ed. 1932) § 92. Contra: Smith v.
Simon, 69 Mich. 481, 37 N. W . 548 (1888). The Smith case which represents
the minority view contends that since the consent to fight is illegal, the mutual
combat is unlawful, and consequently there should be no civil action for damages
resulting from this mutually unlawful act. Ex turpe causa non ovitur actio.
The principal case arises in a state which follows the majority viewpoint, and
the subject this discussion is concerned with is the charge as to punitive damages
resulting from the mutual combat. The court based its holding on Grotton v.
Glidden, 84 Me. 589, 24 Atl. 1008 (1892), which stated: “ The fact that the fight
was voluntary is admissible in evidence, as are many other facts, to keep down
the amount of the punitive damages, but not to reduce the actual damages.”
These two cases seem to go far in even allowing a consideration of punitive
damages to enter the case, because it is pointed out in Morris v. Miller, 83 Neb.
218, 119 N. W . 458 (1909), which allowed recovery for actual damages in a
mutual combat case: “ In jurisdictions where punitive damages are allowed, the
consent will prevent the allowance of such damages............. ” The dictum in the
Morris case finds much support. In Evans v. Littell, 5 Ky. 650 (1871), the court
held that the plaintiff was “ not entitled'to vindictive damages if willingly engaged
in combat” . Similarly Shay v. Thompson, 59 W is. 540, 18 N. W . 473 (1884),
held that if they mutually consented to fight, plaintiff was entitled to actual
damages resulting, but not exemplary damages. The weight of authority seems
to be against a monetary penalty on the defendant, other than an assessment for
actual damages, where the plaintiff is equally at fault. 6 C. J. S. 904 (1937).
Since the theory behind punitive damages is a punishment to a wrongdoer and a
warning to society, it seems hard to see how a court can even consider imposing
punitive damages upon a defendant, where the plaintiff was equally a wrongdoer
and how society could be warned at all but only assured that if one engages in
a fight and loses, the court will restore him to his former status. Even though
the punitive damages in the principal case amounted to a very small sum as
found by the jury, there is still a distinction between cases where the court
does not allow the jury to consider punitive damages in a mutual combat case,
1040

1938]

R

e c e n t

D

1041

e c is io n s

and a case like the principal case, where the jury has the option to include or
exclude punitive damages in its verdict. See Bohlen, Consent as Affecting
Liability for Breaches of the Peace (1924) 24 C ol. L. Rev. 819.
Most of the cases allowing damages under the majority rule as to mutual
combat state mutual consent to fight may be shown in mitigation of damages,
but do not go into a distinction as to actual and punitive damages as do the courts
in the present case and Grotton case. An excellent illustration of this is the
opinion in Adams v. Waggoner, 33 Ind. 531 (1870), which lays emphasis upon
actual damages without reference to punitive damages.
Punitive damages cannot properly be brought into all cases of mutual combat,
because in many the essential elements necessary for the assessing of punitive
damages are missing. Where parties were fighting for sport without any malice
involved, punitive damages cannot be considered. As pointed out in Brann v.
Leavitt, 117 Me. 144, 103 Atl. 12 (1918), there can be no punitive damages unless
the assault was intentional, reckless, wanton or malicious. But where these
elements are present, punitive damages may be properly considered by the jury.
The undecided question is whether the punitive damages should be considered
in an illegal mutual combat case like the present one. It seems that the West
Virginia court in saying the jury may consider the mutuality of combat to either
preclude or mitigate damages goes a step further than most courts which follow
the majority rule and which allow only compensation damages in a mutual
combat case.
LEONARD A. GOLDBERG.

CO NFLICT OF L A W S — Full Faith and Credit— Insurance Contracts
This was an action on a life insurance policy brought after a seven year disap
pearance of the insured who lived in Kansas. By the by-laws of the defendant
insurance company the absence of any member however long, without proof of
the actual death of such member, gave no right of recovery on the policy. This
amounted to a waiver of the common law presumption of death. The Kansas
Court has declared such waiver clause as against public policy but in Illinois,
where the defendant was incorporated, this clause has been regarded as unob
jectionable. On appeal from judgment in favor of the plaintiff, held, that ordi
narily the law of Illinois would govern such transactions, but by virtue of a
provision amounting to an agreement between the parties that the defendant
would be considered a fraternal benefit society as defined by the statutes of
Kansas, the waiver clause should be disregarded and the common law presumption
of death given effect. Green v. Royal Neighbors of America, 73 P. (2d) 1 (Kan.
1937).
Of the fact that the contract in question, in the absence of the United States
Supreme Court’s ruling in the case of Supreme Council of Royal Arcanum v.
Green, 237 U. S. 531 (1915), would be governed by the law of Kansas there is
no doubt. Fernandez v. Sovereign Camp, 142 Kan. 75, 46 P. (2d) 10. But since
the pronouncement of the Supreme Court in the above case it has been declared
definitely that contracts of members of benefit societies are to be regarded as
contracts of the states where the society is domiciled regardless of where entered
into. The reason for this has been declared to be the preservation of the rights
of the members of the society by maintaining a uniform law by which these rights
are measured and enforced. Modem Woodmen of America v. Mixer, 267 U. S.
544 (1925). To compel observance of this ruling the force of the full faith and
credit clause of the Constitution has been invoked. To arrive at a contrary result
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than the one contemplated by the application of the Supreme Court’s rule, facts
must be shown which either negative the invocation of the full faith and credit
clause or override its force. Whether or not the facts in the principal case had
the latter effect presents the main question.
The uniform rule which is desired by the Supreme Court in this type of cases
comes about by applying the laws of one state. This state, naturally, is the one
where the society is domiciled. Modem Woodmen of America v. Mixer, supra.
Thus a stipulation, such as the one in the principal case, which to all intents and
purposes, fixes a domicil other than the true one, would by force of the rule itself
call into application the law of the state so selected. Necessarily in such case the
society’s by-laws would be construed by its law. But whether the parties can so
stipulate in the face of the contrary authority of the Supreme Court is another
matter. The justification for the ruling of the Kansas Court in the principal case
can be found only by regarding as all important the intention of the parties. It
is submitted that the United States Supreme Court did not intend that its rule
could be made subject to variation by contrary stipulation by the parties. The
charter, constitution and by-laws of the society are offspring of Illinois legislation.
The construction placed on these, especially the by-laws, were effected by judicial
decision. Steen v. Modern Woodmen of America, 296 111. 104, 129 N. E. 546
(1920). Kansas was bound to give the legislation and judicial decisions of Illinois
full faith and credit. Supreme Council of Royal Arcanum v. Green, supra. More
over, assuming the circumvention of the Supreme Court’s ruling to have been
legitimate, it is clear that its spirit was obviously violated.
Assuming again that the parties could lawfully contract to change the domicil
of the society, there remains the question whether in fact they did so. This
depends upon the construction of the contract. There was a conflict between
the different components of the contract itself. The Kansas Court recognized
this in the principal case. It regarded its problem as one of reconciling the conflict.
This it sought to do, and finally did, by applying the familiar rule of strict
construction against the party who drew up the instrument which formed the
basis of the contract. But the court was not deciding between the intent of the
two parties. Their intention was one. It was deciding which of two laws was to
be applied. Its hazy construction of the contract leaves room to suspect which
of the two laws it desired to apply.
JAMES C. PARAKILAS
CO NFLICT OF L A W S — Courts— Comity— Infants
The appellee, an infant, through her mother, as next friend, secured a court
order in North Carolina requiring her father, the appellant, to pay into the court
$6.25 per week for her support, in February, 1934. The cause was retained for
further orders; all parties were residents of the state. Three years later, although
all payments had been promptly paid, the child filed a bill in the District of
Columbia, praying that her father, now a Washington resident, be required to
show cause why he should not increase his weekly allotment to her. Held, that
while it may appear that the appellee’s needs are greater, the proper tribunal
to grant the relief requested is that of North Carolina. Therefore, the lower
court was reversed and dismissal of the bill ordered. Rosenberger v. Rosenberger,
66 W ash . L. R ep. 144 (D . C. 1938).
The usual rule with regard to legislative jurisdiction to impose upon one person
the duty to support another person is that there is such jurisdiction, if, (1) “ the
person to support is domiciled within the state although the person to be sup
ported is not subject to the jurisdiction of the state, or, (2) both parties are
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subject to the jurisdiction of the state, though neither is domiciled there.” R e
Conflict of L aw s (1934) § 457. In the instant case, however, the
court took the view that because of the assertion of jurisdiction by the North
Carolina court it was precluded from aiding the appellee. Because of the para
mount interest of the state of the child’s domicile, as parens patriae, its law
should govern and its courts should control the situation. A still stronger basis
for the present decision is the principle that a court having first obtained juris
diction over the subject matter has the right to maintain it to the exclusion of
all other courts. Sharon v. Terry, 36 Fed. 337 (C. C. N. D. Cal. 18 8 8 ); Allen v.
Chicago Great Western Ry., 239 111. App. 38 (1 9 2 5 ); R estatement , C onflict of
L aw s (1934) § 76, “ . . . . the court first seized should proceed to the determina
tion without interference . . . .” Rickey Land & Cattle Co. v. Miller & Lux, 218
U. S. 258, 262 (1910). “ These rules have their foundation, not merely in comity,
but on necessity.” Peck v. Jenness, 7 How. 612, 625 (U . S. 1849).
The court which grants the divorce and makes the orders has control of the
case and may make such further orders as may be required by the circumstances.
Buckminster v. Buckminster, 38 Vt. 248 (1899). This is the so-called “ flexible”
decree in equity. Georgia v. Tennessee Copper Co., 237 U. S. 474 (1915), same
litigants, 240 U. S. 650 (1915). Once a party has submitted to the jurisdiction
of a sovereign state it is not necessary for him to remain within the jurisdiction
in order to be bound by every subsequent order in the cause, for jurisdiction is
power. Michigan Trust Co. v. Ferry, 228 U. S. 346 (1913).
statement ,

The case of Yarborough v. Yarborough, 290 U. S. 202 (1933), is distinguished
from the instant case because a lump sum judgment was rendered and payment
of the judgment made in the Yarborough case, and the consequent finality of the
decree was held binding when an attempt was made to recover further support
in another state. The question was res judicata, the decree being entitled to full
faith and credit in the foreign jurisdiction as the preceding rights and duties
inter partes were merged in the judgment. U. S. Const . Art. IV , cl. 1.
The courts of a state will not enforce the judgments of a foreign tribunal
which are subject to modification, and, therefore, but provisional. It must be
an unalterable, final decree. Sistare v. Sistare, 218 U. S. 1 (1910) (alim ony);
Kordoski v. Belanger, 52 R. I. 268, 160 Atl. 205 (1932) (affiliation order);
Hardin v. Hardin, 168 Ind. 352, 81 N. E. 60 (1907) (custodial order). B eale,
Conflict of L aw s (1935) § 435.1.
Courts of competent jurisdiction will always extend their arms to protect the
rights of infants in alimentary situations. However, courts will decline to inter
fere when to do so would encroach upon and usurp the jurisdiction of a court
which has prior claim to the adjudication. The present bill is concededly ancillary
to the original state suit, and it is therefore auxiliary to and dependent in
character upon it. The North Carolina decree cannot be arrested, defeated, or
impaired by any extra-territorial proceeding or collateral attack.
CARL E. W H ITNEY, JR.

D A M A G E S— Loss of Profits— Advertising Contract
The plaintiff had written a story called “ Cruise to Nowhere” which he sold to
the Paramount Film Co. for $2500, with a provision for screen credit, that is,
an announcement at the beginning of the film that it was adapted from a story
by the plaintiff. The present action arises out of a breach of this contract of sale.
It appears that the picture, “ W e’re Not Dressing” , was based on the story
“ Cruise to Nowhere” . No screen credit was given plaintiff. Plaintiff submitted
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evidence of former contracts to sell film rights, some of which contained provi
sions for screen credit and others that did not. He tried to show that where
the provision was present he got less for the story itself, but that the indirect
benefits to him in the form of salary increases more than made up the difference.
The trial court submitted the question of lost profits to the jury and the defendant
appealed. Held, There was enough evidence in this case to go to the jury on the
question of lost profits. Paramount Pictures v. Smith, 91 F. (2d) 863 (C. C. A.
9th, 1937).
In Section 3300 of the California Civil Code, the common law requirement that
the damages must be the proximate result of the injury finds expression in the
following words, “ . . . . the measure of damages is the amount which will com
pensate the party aggrieved for all detriment proximately caused thereby, or
which, in the ordinary course of things is likely to result therefrom.” Section
3301 provides that the damages must be clearly ascertainable in both their nature
and origin. It will be seen that though this case was tried under the California
Code, common law principles prevailed.
The contract breached was essentially a contract to advertise, and like all
advertisements, the value depended on the number of persons who would see it.
Courts have long ago abandoned the position that profits are too conjectural to
be recovered, but they insist that there be some certainty of proof; and the
problem is to decide whether that certainty exists in advertising contract breaches,
or whether by their very nature such proof would be impossible. Although the
word “ certainty” , in damage discussions, carries a variety of connotations, its
true meaning was laid down in Behan v. United States, 110 U. S. 339 (1884).
In order to furnish a ground in recovery of damages, they must be proved: It is
not necessary to prove the whole amount with absolute precision. So far as it
can be shown by reasonable proof that profits have been lost they can be included
in the damages, and that is so even if beyond that line is a penumbra which
cannot be cleared up. Hence the test in each case is not whether the plaintiff
proved with certainty all the profits he lost, but whether he proved with certainty
that he lost some profits and that a fairly accurate estimate can be made of that
portion.
There have been few decisions in actions on breached advertising agreements
where damages in the form of lost profits were asked. In one of these, The
Tribune Co. v. Bradshaw, 20 111. App. 17 (1886), the suit arose from the breach
of a contract to carry an ad in the defendant’s paper. Profits which he might
have realized from the advertisement were held to be too conjectural and specula
tive for proof, and could not form a basis for recovery. Similarly, no recovery
was allowed for profits which the plaintiff might have made from the exhibition
of a cigarette making machine at the St. Louis Exposition. The evidence of profits
which might have been made were based upon too many contingencies. Winston
Cigarette Machine Co. v. Wells-Whitehead Tobacco Co. 141 N. C. 248, 53 S. E.
885 (1906). See also North Star Trading Co. v. Alaska Yukon-Pacific Exposition,
68 Wash. 45, 123 Pac. 605 (1912). Recovery of profits for breach of an advertis
ing contract has however been upheld. An English case, Marcus v. Meyers &
Davis, 11 T. L. R. 327 (Q. B. 1895), allowed recovery where the plaintiff showed
that he ran a store in the Jewish section of London and advertised in a Jewish
paper. His proof showed that he obtained no new Jewish customers after the
breach of the contract with the paper. In answer to the objection that the damages
were too speculative, the court pointed out that the object of the contract was
evident to both parties and that the defendant could not escape the consequences
of his breach because exact proof was not possible. A Massachusetts court per
mitted recovery where the breach consisted of failure to supply the remainder
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of the material to be used in a sales campaign. The plaintiff had a going business
and at the trial produced his books showing the volume of business before, during
and after the breach of the contract. Gagnon v. Sperry & Hutchinson Co., 206
Mass 257, 92 N. E. 761 (1910). A recent Washington case allowed recovery for
profits lost when a radio company breached its advertising contract and caused
the plaintiffs to lose two sub-contracts as well as many listeners, although this
latter loss could not be proved exactly. Pearce v. Puget Sound Broadcasting Co.,
170 Wash. 472, 16 P. (2d) 843 (1932). In England, recovery has been permitted
for so called loss of publicity in breach of actors’ contracts. Herbert Clayton &
Jack Waller Ltd. v. Oliver, [1930] A . C. 209. The new phrase adds nothing to
the law of damages as it is laid down in Hadley v. Baxendale, 9 W . H. & G. 341
(E x. 1854).
A dissent in the instant case stressed the speculative nature of the venture.
It contained a quotation from Justice Cardozo’s opinion in the Broadway Photo
play Co. v. World Film. Corp., 225 N. Y . 104, 121 N. E. 756 (1919), which points
out the fallacy of attempting to compare two dissimilar things, as for example,
the prospective earnings of a movie in one town from the success it achieved
elsewhere. Although accorded great weight, there have been numerous opinions
which permit such evidence. Thus in 1931 a Pennsylvania court allowed recovery
for the profits lost when a theatre management broke a contract with a vaudeville
troupe for an engagement to play during the Christmas week. The plaintiff
proved that the troupe had made money in New York, that the seating capacity
of the theatre was in excess of ten thousand, and finally, that the Christmas week
was the most coveted and remunerative week of the whole year. Weinglass v.
Gibson, 304 Pa. 203, 155 Atl. 439 (1931).
The cases arrange themselves into two groups: in the first, no history of the
earnings of the business was available; the second, the record presented enough
facts to give the jury a starting point from which they might determine future
gain. Each case is distinct and stands on its own feet. Each presents the question
of whether or not the facts are sufficient to permit the jury to reach a decision
that would represent a judgment and not a mere guess. As good a statement of
the rationale of courts, when dealing with damage questions, as can be found,
appears in the case of Allison v. Chandler, 11 Mich. 542, 550 (1863). “ The law
may, and often does fail of doing complete justice, from the imperfection of its
means for ascertaining truth, and tracing and apportioning effects to their various
causes; but it is not liable to the reproach of doing positive injustice by design.
. . . . In actions upon contract, especially, and those nominally in tort, but sub
stantially upon contract, courts have thought it generally safer, upon the whole
to adopt certain definite rules for the government of the jury by which the
damages could be estimated, at the risk of falling somewhat short of the actual
damages, by rejecting such as could not be estimated by fixed rule, than to leave
the whole matter entirely at large with the jury, without any rule to govern their
discretion, or to detect or correct errors or corruption in the verdict.” A s courts
acquire better control of the juries they can give them evidence to consider that
would in former days result in guess verdicts. Those courts that feel that their
juries are competent to handle the material, will permit them to render verdicts
for profits lost from breaches in advertising contracts, as the California court
did in the present case, while other courts will continue to forbid consideration
on the ground that the evidence is too speculative and conjectural.
J. ROBERT MARTIN.
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LABO R— N. L. R. B.— Jurisdiction
A public utility and six affiliates were found by the N. L. R. B. to have com
mitted unfair labor practices affecting commerce, within the meaning of Sections
2 (6) and (7) of the National Labor Relations Act, 49 Stat . 449, 29 U. S. C.
§§ 151-166 (Supp. 1935), in violation of Sections 8 (1) and (3 ). The employers
were ordered by the Board to cease and desist from : (1) discouraging member
ship in one labor organization and/or encouraging membership in another; (2)
granting privileges to one union which were withheld from another; (3) per
mitting persons who had been officials in a company union to use time, money
and property of the employers in behalf of a national labor organization which
the latter formed; (4) employing espionage for the purpose of investigating
union activities of its employees; (5) giving effect to contracts unlawfully con
cluded with a national labor union; (6) recognizing that union as the exclusive
representative of their employees; (7) in any other manner interfering with,
restraining or coercing their employees in the exercise of the rights guaranteed
to them under Section 7 of the Act. Affirmatively, the employers were required
to: (1) offer full reinstatement to six specified employees; (2) make those
employees whole for any pecuniary losses suffered; and (3) post notices relative
to compliance and freedom of employees to organize and to select representatives
of their own choosing. 4 NLRB 10. Held, under authority of N. L. R. B. v.
Jones and Laughlin Steel Corp., 301 U. S. 1 (1937), the Board had jurisdiction
of the matter; that the absence of the union with which the petitioners had
contracted was not a violation of due process, citing N. L. R. B. v. Pennsylvania
Greyhound Lines, Inc., 58 Sup. Ct. 571 (1 9 3 8 ); that certain actions of the Board
were not in violation of due process; and that the orders of the Board were
proper and should be enforced. Consolidated Edison Co. of New York v. N. L. R. B.
C. C. H. Labor Law Ser. fl 18,110 (C. C. A. 2d, March 14, 1938).
In the opinion of the court, the effect of a labor dispute involving petitioners
upon interstate commerce would be direct and catastrophic. Even though only
a small proportion of the petitioners’ product was used in interstate and foreign
commerce, this would still be true. The fact that the local effect of such a dispute
would be equally, if not more, disastrous, did not serve to remove the activities
of the employers from the sphere of federal regulation. A similar conclusion had
been reached by the Fourth Circuit Court of Appeals in Appalachian Electric
Power Co. v. N. L. R. B., 93 F (2d) 985 (C. C. A. 4th, 1938). The court expressly
stated, in the case under consideration, that it did not intend to extend the juris
diction of the Board to all utilities.
It dismissed the complaint of petitioners that full and fair trial, in accordance
with due process of law, had not been granted them. It found no violation of
due process in the transfer of proceedings to the Board under § 37 Rules and
Regulations of N. L. R. B., although it did not commend such procedure, since
it deprived the petitioners of opportunity to file exceptions to a report by a trial
examiner. No fault was found with the Board’s decision to require submission
of briefs in lieu of oral argument. The court declared that since the action
was directed against the employer, there was no occasion for participation in
the hearings by a labor organization with which the petitioners had contracted.
It characterized the denial of the petitioners’ request for continuance and leave
to submit evidence concerning the discharge of one of the employees as unreason
able and arbitrary, but took no action because the petitioners had failed to avail
themselves of the privilege granted by the Act, 49 Stat . 29, U. S. C. § 160e, 453
(Supp. 1935), to apply for leave to furnish additional evidence. The contention
that remote hearsay dominated the testimony was found to be an attack upon
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the correctness of the Board’s findings rather than upon the constitutionality of
the proceedings of the respondent Board.
The court was of the opinion that the conclusion of the Board, that it was
necessary to enjoin the employers from giving effect to their contracts with a
labor organization, was not so superfluous as to warrant deletion of the order
to that effect. The record was found not to be devoid of evidence that the
employees named had been discharged because of union activity.
In the event that certiorari is granted, the jurisdiction of the Board will prob
ably be recognized, on the authority of the Jones & Laughlin decision and Santa
Cruz Fruit Packing Co. v. N. L. R. B., 58 Sup. Ct. 656 (March 1938). See
Supreme Court, supra, page 932. In the Pennsylvania Greyhound case, the
Supreme Court affirmed the action of the Third Circuit Court of Appeals en
forcing orders similar to those in the instant case, which required that the
employers cease and desist from discouraging membership in a C. I. 0 . affiliate
or any other labor organization of their employees, or encouraging membership
in an A . F. of L. affiliate or any other labor organization by discriminating in
regard to hire or tenure of employment or condition of employment because of
membership in such labor organization; (2) urging, persuading, warning, or
coercing their employees to join the A. F. of L. affiliate, or threatening them
with dismissal for failure to do so; (3) in any other manner interfering with,
restraining, or coercing their employees in the exercise of the rights guaranteed
to them by Section 7 of the Act. In the same case, the Supreme Court held that
an employer might be required to post notices to the effect that he would comply
with the Board’s orders and that employees were free to organize and to select
representatives for purposes of collective bargaining and mutual protection. The
authority of the Board to require an employer to cease and desist from the use
of espionage was affirmed in N. L. R. B. v. Fruehauf Trailer Co., 301 U. S. 49
(1937). The orders that the employer offer immediate and full reinstatement
to employees discriminatorily discharged, without prejudice to position, seniority
and other rights and privileges and with reimbursement for any loss of pay
suffered were sustained in the Jones and Laughlin case. The remaining pro
visions of the Board’s decree arise from conditions not previously presented
before the Supreme Court, but are apparently within the powers of the ad
ministrative agency, and, therefore, seem likely to be enforced.
HARRY B. MERICAN.

M U N IC IP A L CORPORATIONS— De Facto Officers.
Defendant city, while operating under a commission form of government as
authorized by act of the state legislature, contracted through its city manager
for plaintiff’s services as supervising engineer in the construction of a sanitary
sewer. A fter plaintiff had prepared plans and specifications which were accepted
by the city through its manager and commissioners, the act under which the
city was operating was declared unconstitutional by the Supreme Court of
Indiana in Keane v. Remy, 201 Ind. 286, 168 N. E. 10 (1929). The new city
government went ahead with the construction, ignoring any contractual obliga
tions to plaintiff, who brought this suit on the contract. Held, even though the
statute under which the commissioners acted was unconstitutional, until it was
invalidated it was sufficient color of authority to constitute officers acting there
under de facto officers who could bind the city while so acting. Michigan City v.
Brossman, 11 N. E. (2d) 538 (App. Ct. Ind. 1937).

8
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Thus did another state fall in with the line of authorities which repudiate the
doctrine established by Mr. Justice Field’s famous dictum in Norton v. Shelby
County, 118 U. S. 425 (1886), that there can be no de facto officer unless there
is in existence a de jure office. This doctrine, founded upon cold logic and com
pletely ignoring the foundation of public policy upon which the de facto doctrine
is founded, is often quoted as dictum in many cases decided in comparatively
recent times: State v. Kelly, 154 W is. 482, 143 N. W . 153 (1913) (office found to
be de ju r e); City of Metropolis v. Industrial Commission, 339 111. 141, 171 N. E.
167 (1930) (person injured held to have been an employee and not an officer);
United States v. Royer, 268 U. Si 394 (1925) (office held to have a de jure exist
ence). But each of these cases was resolved on some other ground, and in only
two recent cases where the question of the validity of acts of officers under an
unconstitutional statute has been questioned has the statute been held to have
been insufficient color of authority. In State v. Malcom, 39 Idaho 185, 226 Pac.
1083 (1924), the Supreme Court of Idaho refused to allow the state to recover
from sureties for defalcations of an officer acting under an unconstitutional
statute. The court cited State v. Carroll, 38 Conn. 449 (1 8 7 1 ); Lang v. Bayonne,
74 N. J. L. 455, 68 Atl. 90 (1 9 0 7 ); and State v. Poulin, 105 Me. 224, 74 Atl. 119
(1909), but chose to follow the statement in Norton v. Shelby County, 118 U. S.
425, 442, supra, that “ An unconstitutional act is not a law; it confers no rights;
it imposes no duties; it affords no protection; it creates no office; it is, in legal
contemplation, as inoperative as though it had never been passed.” In Board of
Public Utilities v. New Orleans Ry. and Light Co., 145 La. 308, 82 So. 280 (1919),
the Supreme Court of Louisiana, without citing authority, allowed the defendant
to collaterally attack the constitutionality of the statute creating the plaintiff
board, holding that if this statute were unconstitutional plaintiffs could not be
de facto officers.
With these two exceptions the weight of modern authority is substantially on
the other side of the question, as evidenced by the leading cases of Lang v.
Bayonne, supra; State v. Poulin, supra; State v. Gardner, 54 Ohio St. 24, 42 N. E.
999 (1 8 9 6 ); and the more recent cases of Albuquerque v. Water Supply Co., 24
N. M. 368, 174 Pac. 217 (1918) ; Gildemeister v. Lindsay, 212 Mich. 299, 180
N. W . 633 (1 9 2 0 ); and Green v. Rock Hill, 149 S. C. 234, 147 S. E. 346 (1929).
The Carroll case, was the father of the whole doctrine which is peculiar to
American jurisprudence, there never having been a need for such theory in
England where every act of Parliament created an office de jure. Much of the
difficulty has grown out of the interpretation placed on the fourth class of
de facto officers as set out by Chief Justice Butler in the Carroll case. He there
defined a de facto officer as “ one whose acts, though not those of a lawful officer,
the law upon principles of policy and justice, will hold valid, so far as they
involve the interests of the public and third persons, where the duties are exer
cised............. Under color of an election or an appointment by or pursuant to
a public unconstitutional law, before the same is adjudged to be such.” 38 Conn.
449, 471, 74 Atl. 119............. ... supra. This statement was merely dictum in the
Carroll case so far as it seems to deal with officers holding offices created by
unconstitutional statutes, for the statute which had been declared unconstitutional
was one dealing with appointments to a de jure office. Thus, Mr. Justice Field
in Norton v. Shelby County, supra, quoting this statement from the Carroll case,
chose to confine the operation of this rule to cases where unconstitutional statutes
were those dealing with appointments to de jure offices and refused to extend
it to cases where the unconstitutional statute had created the office. But the
argument that the whole de facto doctrine is founded on a desire to protect the
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public and third persons dealing with the officers, as well as the officers them
selves, has influenced modern courts to refuse to draw any distinction between
acts of officers acting under unconstitutional statutes dealing with appointment
to office and those of officers acting under statutes creating the offices themselves.
Thus the Court of Errors and Appeals of New Jersey in Lang v. Bayonne, re
pudiated Field’s dictum “ because it fails to recognize the right of the citizen
which is to accept the law as it is written, and not to be required to determine
its validity.” 74 N. S. L. 455, 459, 68 Atl. 90, . . . . , supra. Any such law as
Mr. Justice Field expounded would require everyone dealing with municipal
officers to be experts in the field of constitutional law.
GERALD P. O’GRADY.

P A T E N T S — Contributory Infringement
Plaintiff, The Barber Company, Inc. (The Barber Asphalt Company com
menced the suit and then assigned the patent and cause of action to plaintiff)
was the manufacturer of an unpatented bituminous emulsion in competition
with other manufacturers including the defendant, Leitch Manufacturing Com
pany, Inc. Plaintiff acquired patent No. 1,684,671, dated September 18, 1928, for
a “ Method of Preventing Evaporation from Concrete During Curing” which
covered the use of the bituminous emulsion in road building. Purchasers of
the bituminous emulsion from plaintiff used the patented method relying on the
license implied in law from their purchase but no express licenses were granted.
Defendant furnished the same type of unpatented emulsion to certain road
builders with the knowledge and intent that it was to be used in infringement
of the method of plaintiff’s patent and it was, in fact, so used. Suit was thereupon
entered for contributory infringement. The district court held the patent invalid.
14 F. Supp. 212 (D. N. J. 1936). On appeal the circuit court of appeals reversed
the district court on the question of validity. 89 F. (2d) 960 (C. C. A. 3d, 1937).
Certiorari was granted on the question of the applicability of the rule announced
in the case of Carbice Corporation of America v. American Patents Development
Corporation, 283 U. S. 27 (1931). Held, the rule of the Carbice case applies to
condemn every use of a patent as a means of obtaining a limited monopoly of
unpatented material and the plaintiff will not receive the aid of the court in
carrying out its illegal purpose. Leitch Manufacturing Co., Inc. v. The Barber
Co., Inc., 302 U. S. 458 (1938).
The case here under consideration confirms and extends the monopoly restrict
ing doctrine of the Carbice case, supra. In the first place, the Carbice case had
facts which unequivocally pointed to the attempt to extend the patent monopoly.
The plaintiff there held a patent on a combination of a container and a portion
of dry ice. The container, unpatented by itself, was sold but the purchaser was
warned by notices carried on the invoices that the container could only be used
with dry ice of the seller’s manufacture. Likewise, each invoice for the sale
of dry ice, also an unpatented commodity, warned the purchaser to use it only
in the container of the seller’s make. In the Leitch case supra, no licenses or
warnings were issued, the plaintiff merely selling to road builders and not exact
ing any license fee for their use of the patented method. The patent may have
constituted an incentive to buy from the Barber Company but there was no agree
ment or warning proved.
The Carbice case also involved the fact that the plaintiff there sold the containers
which were unpatented and then attempted to restrict their use. Whereas, here,
the plaintiff did not deal at all in the patented method by sale, license or other
wise except by permitting its customers to use it.
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The Circuit Court of Appeals for the Third Circuit dismissed the Carbice
case from its consideration (Thompson, J., dissenting) upon finding these factual
differences.
In sweeping terms the Supreme Court announced that the Carbice case meant
that any attempt to extend the scope of a patent to include a limited monopoly
of an unpatented commodity is void and one guilty of such an attempt cannot
receive the aid of the courts in furthering it.
An examination of the decisions in patent cases in the last quarter of a century
discloses an increasing tendency in the courts to frustrate any attempt to secure
extensions of the granted monopoly and, furthermore, to cut down the size of
the monopoly itself. The broad terms of the statute (R ev. S tat . 4884 (1875),
as amended by 46 S tat . 376 (1930), 35 U. S. C. § 40 (1934)) have been construed
to place numerous limitations on them that were not discovered during the preced
ing many years of its existence. The grant of the exclusive right to vend does not
include any control of the selling beyond the first sale. Bauer & Cie. v. O’Donnell,
229 U. S. 1 (1913). The exclusive right to use does not include the right to tell a
purchaser of a patented machine what to use in the operation of the machine.
Motion Picture Co. v. Universal Film Co., 243 U. S. 502 (1917). Nor does the
right to use include the right to compel a purchaser of one element of a patented
combination to buy the other element needful in forming the combination from
the patent holder. Carbice case, supra. In the light of the instant case it appears
that it might be stated that the exclusive right to make, use and vend, breaks
down where its operation would incidentally be to render a manufacturer free
from competition or lessen his competition in an unpatented material. Although
the Carbice case said just that, it remained for the present decision to decide
definitely that it was the real ground of the former decision.
It remains the general rule that a patentee may shelve his patent and neither
use it himself nor let others use it and exclude all for the period of his statutory
grant. Paper Bag Patent Case, 210 U. S. 405 (1908). A patentee may also, in
general, license whom he pleases. But an entirely different complexion is put
on his right if he is engaged in the production of an unpatented ingredient of
the patented article, method or process. In this case he has, apparently, to offer
licenses to all on the same terms without favoring his own customers in any
way, else he is using his patent grant to lessen his competition in the unpatented
ingredient and will lose all his patent rights.
Any profit to be realized from a patent must be by sale, license or grant for
a fixed sum or a royalty; manufacture, use or sale under the patent to the ex
clusion of competition; or by withholding the patented thing from the market
entirely and in that sense fend off competition in favor of an older or less
advantageous thing on which greater profit is realized. These are direct profits
from the patent as distinguished from the condemned collateral profits resulting
from attempts to extend the monopoly.
On the issue of contributory infringement, it is believed to be apparent from
the Carbice and Leitch cases that rival manufacturers of unpatented commodities
can no longer hold patents as weapons of competition against one another.
Furthermore, a manufacturer, holding a patent for an article, method or process
employing his product and seeking to better his position in the sale of unpatented
goods by means of his patent, is in the unenviable position of having his purchasers
take a license by implication of law and at the same time having himself declared
to be without rights because his purchasers got the right to use the patented
thing, while purchasers from competitors got no such right.
ROBERT J. M AW H INNEY.
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PLEA D IN G — Convicts— Right to Sue
In an accounting proceeding, objections were filed by claimant as creditor
against the estate whose claim was rejected by the executor in 1935. By his
attorney claimant moved for an examination of the executor before trial and
for the production of certain records. Executor made motion that the objections
and appearance of claimant and his attorney be dismissed. The application of the
executor was based solely on the fact that claimant is now confined to a state
prison for a term less than life and that one in such circumstances suffers a
suspension of civil rights by the N ew Y ork P enal L aw § 510; that by filing
objections to the account, claimant is endeavoring to exercise a civil right within
the meaning of the Penal Law. Held, inasmuch as claimant felon was brought
into the suit without any initiative on his part he may personally appear in
the proceeding through counsel. In re Weber’s Estate, 1 N. Y . Supp. (2d) 809
(Surr. Ct. 1938).
In the absence of statute, American courts have refused to follow the English
common law doctrine of civil death, so far as it pertains to convict’s right to
hold property. Platner v. Sherwood, 6 Johns. Ch. 118 (N . Y . 1 822); Avery v.
Everett, 110 N. Y . 317, 18 N. E. 148 (1 8 8 8 ); Smith v. Becker, 62 Kan. 541, 64
Pac. 70 (1 9 0 1 ); Hall v. Crook, 144 Minn. 82, 174 N. W . 519 (1919). However,
the American courts, in the absence of statute have followed the doctrine of civil
death in so far as it pertains to a convict’s right to sue in a civil action. New v.
Smith, 73 Kan. 174, 84 Pac. 1030 (1 9 0 6 ); Quick v. Western Ry., 207 Ala. 376,
92 So. 608 (1922). But the doctrine does not absolve the convict from being
sued civilly, Davis v. Duffle, 8 Bos. 617 (N . Y . 1 861); Coffee v. Haynes, 124 Cal.
561, 57 Pac. 482 (1 8 9 9 ); State ex rel. Page v. Hollingsworth, 117 Fla. 288, 157
So. 877 (1 9 3 4 ); even though he has not been personally served, Hall v. Bates,
257 Ky. 61, 77 S. W . (2d) 403 (1935). In a criminal proceeding the rule does
not apply and the convict can sue because the action is brought on a natural as
distinguished from a civil right. See Miller v. Turner, 64 N. D. 463, 253 N. W .
437 (1934), where convict brought a petition for a writ of habeas corpus.
The trend of modern authority is to depart from the strict rule prohibiting
a convict from bringing civil suit. In State v. Williams, 48 N. D. 1259, 189 N. W .
625 (1922), a life convict, civilly dead in Minnesota was allowed to recover bail
in North Dakota, which his wife had posted for his offense in that state. In
Wilson v. King, 59 Ark. 32, 26 S. \v. 18 (1894), one convicted of a capital offense
and sentenced to death was not prevented from maintaining a civil action in
another state.
In jurisdictions having statutes on the subject they are strictly construed.
A convict under sentence for life, or under death sentence, is not civilly dead
unless the statute so provides and no consequences follow the conviction except
those declared by statute. In Gray v. Stewart, 70 Kan. 429, 78 Pac. 852 (1904),
a convicted murderer whose date of execution was to be set within a year by the
governor, under a statute, was allowed in the interim to deal civilly with his
property. Where a statute provides that a sentence of confinement and hard
labor for a term less than life suspends all civil rights during the term, the
convict’s civil rights are not suspended until the convict is imprisoned under the
sentence, otherwise, if his rights were suspended when the sentence was pro
nounced, the punishment would be increased for an indefinite period. Harmon v.
Bower, 78 Kan. 135, 96 Pac. 51 (1908).
If a convict’s suit has been started before conviction and sentence, he can
proceed with his action. Bowles v. Habermann, 95 N. Y. 246 (1884). Where
convict’s sentence was imposed while an appeal from a civil judgment in his

1052

T he Georgetown L a w Journal

[Vol. 26

favor was pending, it was held that he had a right to defend an appeal just as
he could defend any other suit brought against him even though his civil rights
were suspended. Bonnell v. The Rome, W. & O. R. Ry., 12 Hun 218 (N . Y . App.
Div. 4th Dep’t 1877). Further, to avoid delay, a convict can be compelled to
proceed with his action which arose prior to his incarceration. Castera v.
Superior Ct., 29 Cal. App. 694, 159 Pac. 735 (1 9 1 6 ); Finkelstein v. Badman, N. Y .
City Cts., N. Y . L. J. Nov. 10, 1936, p. 64.
HENRY C. RUBIN.
T A X A T IO N — Jurisdiction— Business Situs
An insurance company, domiciled in New Jersey was taxed by that state on
certain intangible personalty which it had on deposit in a New York bank. It was
undisputed that prior to the levy of the tax the insurance company had acquired
a “ business situs” in New York, and that the intangibles were a part thereof.
The company resisted the collection of the tax on the grounds that New Jersey
had no jurisdiction to levy it. Held, state of corporate domicile may lay a property
tax on intangibles of the corporation which have acquired a business situs in
another state, at least in the absence of a showing that they are being taxed in
such other state. Newark Fire Insurance Co. v. State Board of Tax Appeals,
118 N. J. L. 525, 193 Atl. 912 (1937).
In general, intangibles may be taxed at the domicile of the owner. Farmers
Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1 9 3 0 ); Rounds & Porter Lumber
Co. v. Livesay, County Treasurer, 66 F. (2d) 298 (C. C. A. 10th, 1 9 3 3 ); State v.
Atlantic Oil Producing Co., 174 Okla. 61, 49 P. (2d) 534 (1935). Farmers
Loan & Trust Co., supra, at 213, “ recognizes the principle that choses in action
may acquire a situs for taxation other than at the domicile of their owner if
they have become integral parts of some local business.” Accord: Liverpool &
London & Globe Insurance Co. v. Board of Assessors for the Parish of Orleans,
221 U. S. 133 (1 9 1 0 ); Metropolitan Life Insurance Co. v. New Orleans, 177 U. S.
133 (1900). Nearly thirty five years ago the Supreme Court, speaking of tangi
bles, said, “ in view of the enormous increase of such property since the intro
duction of railways and the growth of manufacturers” that they can be recognized
as “having a situs of their own for purposes of taxation, and correlatively to
[be] exempt at the domicile of their owner.” Union Refrigerator Transit Co. v.
Kentucky, 199 U. S. 194, 207 (1905). Accord: Frick v. Pennsylvania, 268 U. S.
473 (1925).
This exemption of tangible personalty under the aegis of the Fourteenth
Amendment did not prevent the court from saying in Cream of Wheat Co. v.
Grand Forks, 253 U. S. 325, 330 (1920), that insofar as intangible personalty
is concerned, “ . . . . the Fourteenth Amendment does not prohibit double taxa
tion.” The decision in the Cream of Wheat case has never been expressly over
ruled, and is relied upon by the court in the principal case. Such later cases as
First National Bank of Boston v. Maine, 284 U. S. 312, 328 (1932), holding that
“ shares of stock, like the other intangibles, constitutionally can be subject to a
death transfer tax by one state only” , and Farmers Loan & Trust Co. v. Minnesota,
supra, at 212, saying there is “ no sufficient reason for saying that [intangibles]
. . . . are not entitled to enjoy an immunity against taxation at more than one
place similar to that accorded tangibles” do not seem to impress the New Jersey
Court as sufficient ground for holding the intangibles untaxable except at their
New York business situs.
The New Jersey court is well aware, however, of the growing opposition of
the Supreme Court to multiple taxation of intangibles and carefully points out
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that in the instant case there has been so showing that New York has levied,
or is about to levy the personalty which New Jersey is taxing, so that there was
no question of double taxation involved in the case. What its decision would
have been had there been such showing, the court does not intimate.
Wilcox v. Ellis, 14 Kan. 588 (1875), though it seems to stand alone, enjoined
the collection of a property tax on a note belonging to the plaintiff by Kansas,
the state of his domicile, where the plaintiff had left the note on deposit in an
Illinois bank. The court refused to follow the maxim, mobilia sequuntur personam,
saying that to do so would work an injustice on the plaintiff, for since such a
note on deposit in Kansas would be subject to taxation, no matter where the
domicile of the holder, it may also be so taxed in Illinois (though the plaintiff
had made no such showing).
In Wheeling Steel Corporation v. Fox, State Tax Commissioner, 298 U. S. 193,
211 (1935), the court said, upon a sufficient showing of a business situs in West
Virginia, “ the constitutional authority of W est Virginia to tax the accounts
receivable and bank deposits in question can not be denied upon the ground that
they are taxable solely in Delaware.” The court in Texas Land & Cattle Co. v.
Fort Worth, 73 S. W . (2d) 860 (Texas Civ. App. 1934) allowed the state of the
business situs to tax the intangibles there used; and in neither of the above cases
was there a tax in the state of domicile shown.
In the Wheeling Steel Corporation case there is a strong intimation that the
tax by the business situs would bar a tax by the state of the corporate domicile.
This intimation, in effect overruling the case of Cream of Wheat Co. v. Grand
Forks, supra, was rendered quite ambiguous by the more recent decision of the
Supreme Court in First Bank Stock Corporation v. Minnesota, 301 U. S. 234
(1937). The New Jersey court is, therefore, entitled to assume the position it
has taken in the principal case until the effects of the business situs doctrine
are rendered more definite by the Supreme Court.
JOHN M. McKENNA.

TORTS— Libel and Slander— Publication
Plaintiff, a boy of seventeen years, received through the mail from the de
fendants a letter which charged: “ By removing property which does not belong
to you, you have violated the laws of the city and the state, and by so doing you
have made yourself liable to prosecution. This law was passed for the protection
of merchants against people who wilfully convert to their own use merchandise
sold to them under lease............. Unless we hear from you within three days we
will have to turn the whole matter over to the proper authorities for whatever
action is prescribed by the law.” The plaintiff, believing he was threatened with
prosecution for a criminal offense, consulted others and exhibited the letter to
them. In an action for libel, the defendants demurred on the ground that the
complaint was insufficient in that the writing quoted was not libelous per se and
no special damages were alleged; and also that it appeared that the libel was
published not by the defendant but by the plaintiff himself. Held, demurrer
properly overruled on both grounds. The written language constituted a libel and
the facts demonstrated a publication for which the defendants were responsible.
Davis v. Askin’s Retail Stores, Inc., 191 S. E. 33 (N . C. 1937).
In disposing of the first objection, the court ruled that all libel was libel per se
and therefore no allegation or proof of special damage would be necessary. For
a discussion of the growing tendency to abolish one of the distinctions between
libel and slander and to require allegation and proof of damage in actions of
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libel where it would be required in actions o f slander, i. e. all cases other than
slander per se, see N ote, Libel per se: What Lord Mansfield Couldn't Do (1938)
26 Georgetown L aw J ournal 468:
Ordinarily publication consists of a communication to some person other than
the plaintiff and defendant, Massee v. Williams, 207 Fed. 222 (C. C. A. 6th, 1 913);
there is no publication where the defamation is communicated only to the person
defamed, Western Union v. Casham, 149 Fed. 367 (C. C. A. 5th, 1906). However,
the author is liable for a publication made under his authority, Hazy v. Woitke,
23 Colo. 556, 48 Pac. 1048 (1 8 9 7 ); if the publication is the unauthorized and
independent act of another, no liability attaches, Sullivan v. Metropolitan Casualty
Insurance Co., 256 Fed. 726 (C. C. A. 5th, 1919). Similarly, if the plaintiff
authorizes the publication, he has no right of recovery against the defendant,
Lyon v. Lash, 74 Kan. 745, 88 Pac. 262 (1906).
The case of Hedgepeth v. Coleman, 183 N. C. 309, 111 S. E. 616 (1937), qualifies
the authorization rule. There the defendant sent a libelous letter to a boy of
fourteen years. The court ruled that the defendant should have known the
recipient’s emotional fear and desire for advice and as the plaintiff’s showing
of the letter was the natural and probable consequence of defendant’s act, he
would be liable. Should publication result from hysteria, rather than from voli
tion, caused by the manner in which defendant made the communication, liability
exists, Stevens v. Haerings’ Grocetorium, 125 Wash. 404, 216 Pac. 870 (1923).
Should the recipient be known to be blind by the sender, he will be held liable,
Lane v. Schilling, 130 Ore. 119, 279 Pac. 267 (1929). The ratiocination of the
courts in cases of this nature is one of proximate causation with the superimposed
check of foreseeability. Accordingly the courts have denied recovery where the
wife’s mail was read by the husband, Buckwalter v. Gossow, 75 Kan. 147, 88
Pac. 742 (1 9 0 7 ); where a libel addressed to a young girl was read by her mother,
Riley v. Askin Co., 134 S. C. 198, 132 S. E. 584 (1 9 2 6 ); where a letter addressed
to one away at college was read by his mother, Fordson Coal Co. v. Carter, 108
S. W . (2d) 1007 (K y. 1937). These cases held that there was no casual relation
between the sending and the publication. They are similar to cases where the
recipient leaves the letter about and another accidentally reads it, Olson v. Molland,
181 Minn. 364, 232 N. W . 625 (1 9 3 0 ); should the sender know of the habit of
another to read the addressee’s mail, however, he is liable, Rumney v. Worthley,
186 Mass. 144, 71 N. E. 316 (1904).
RALPH W . DORIUS.

TORTS— Right of Privacy
A radio artist’s picture was published in a newspaper advertisement of a
certain kind of bread, without her knowledge or consent. She was mistakenly
represented as a member of a vaudeville troup and as endorsing the bread.
Held, The complaint states a good cause of action, it being an invasion of her
right of privacy, but there being no allegation or proof of special damages, and
since the photograph was published by mistake and without malice, the plaintiff
is entitled to only nominal damages. Flake v. Greensboro News Co., 212 N. C.
780, 195 S. E. 55 (1938).
Whether or not there is such a thing as a right of privacy is subject to con
siderable dispute, but, assuming its existence, it has been defined by Cooley as
the right to be let alone. Cooley, T orts (3d ed. 1906) § 33. The right of privacy
doctrine in this country is generally traced back to an article in the Harvard
Law Review by the Hon. Louis D. Brandeis, in collaboration with Samuel D.
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Warren, recognizing the right, The Right to Privacy (1890) 4 H arv . L. R ev. 193.
This in turn elicited a response holding that equity has no interest in the feelings
of an individual, except as regards the inconvenience which the person suffers
is connected with the possession of or enjoyment of property. (1895) 3 N orth 
western L. R ev. 1.
The widespread variance of the courts results from the refusal of many to
recognize in the violation of the right of privacy a violation of a property. As
was said by Brandeis, “ The right of property in its widest sense, including all
possession, including all rights and privileges, and hence embracing the right
to an inviolate personality, affords alone that basis upon which the protection
which the individual demands can be rested.” (1890) 4 H arv. L. R ev. 193, 211.
Of the leading cases, the first to deny the legal right of privacy where no
property right was involved was Roberson v. Rochester Folding Box Co., 171
N. Y . 538, 64 N. E. 442 (1902), the court holding that the so-called right of
privacy has not yet found an abiding place in this jurisdiction, and the doctrine
cannot be incorporated without doing violence to settled principles of law. Soon
after this decision the New York legislature enacted laws to cover this specific
point, (N . Y . Civil Rights Law (1903) §§ 50, 51, Amended Laws of 1921, c. 501),
the result being that one whose name, picture or portrait is used without his
knowledge or consent for purposes of advertising or trade, is entitled to equitable
relief. The constitutionalty of this statute has been upheld in Rosenwasser v.
Ogoglia, 172 App. Div. 107, 158 N. Y . Supp. 56 (2d Dep’t, 1916).
In line with the court in the Roberson case, supra, many cases have rejected
the right of privacy entirely. Atkinson v. Doherty, 12 Mich. 372, 80 N. W . 285
(1899 ) ; Baumann v. Baumann, 250 N. Y . 382, 165 N. E. 819 (1 9 2 9 ); Somberg v.
Somberg, 263 N. Y . 1, 188 N. E. 137 (1933). In Henry v. Cherry, 30 R. I. 13, 73
Atl. 97 (1909), the court found that the publication of one’s photograph without
his consent does not interfere with his constitutional rights to liberty. Although
injuries to feelings have often been recognized as grounds for increasing damages,
the law has not, as a general rule, given a right of action for injuries to feelings
alone, unaccompanied by some bodily injury. Atkinson v. Doherty & Co., supra.
These cases admit the wrong, but deny the remedy, unless controlled by some
independent consideration. Hillman v. Star Pub. Co., 64 Wash. 691, 117 Pac.
594 (1911). See also Melvin v. Reid, 112 Cal. App. 285, 297 Pac. 91 (1931). See
(1937) 26 Georgetown L aw J ournal 144.
In these cases relief has been sought by suits for injunction, or actions for
damages. Two grounds have been presented by the action for damages: either
the invasion of personal privacy, or of property rights. To grounds have been
presented by the injunctions also; either that personal privacy has been invaded,
or that the publication was libelous. Note (1910) 24 L. R. A. (N . S.) 991.
The case here reported is indicative of the trend away from the strict holdings
of the Roberson case, supra, and similar cases denying recovery for invasion of
the right of privacy. In Pavesich v. New England Life Ins. Co., 122 Ga. 190,
50 S. E. 68 (1905), the court, in one of the earliest decisions allowing recovery
for infringement of this right, based its decision on property, holding that
property is not necessarily the thing itself which is owned. It is the right of the
owner in relation to it. Admitting that it may be waived either by implication
or expressly, the court insists on the right of privacy, holding that publication
of a picture of a person without his consent, as a part of an advertisement, or
for the purpose of exploiting his business is a violation of the right of privacy,
allowing recovery without proof of special damages. Foster-Milbum Co. v. Chinn,
134 Ky. 424, 120 S. W . 364 (1909). The court in Edison v. Edison Polyform Mfg.
Co., 73 N. J. E. 136, 67 Atl. 392 (1907), condemns the Roberson case, supra, and
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strongly advocates the right of privacy. See also Blumenthal v. Pictures Classics
Inc., 235 App. Div. 570, 257 N. Y . Supp. 1036 (1st Dep’t 1932).
The recognition of the right of privacy as advanced by Mr. Brandeis, J., in
the Harvard Law Review, supra, seems to be suppported by the courts in the few
cases which have been decided recently. Alexander A. Mersak, Right of Privacy—
Civil Rights Law §§ 50, 51, (1937) 9 St . J. L. R ev. 159. The development of the
law of privacy in various jurisdictions is favorable, the principle receiving cog
nizance either as an individual right, as in the Pavesich case, supra, or as a
property right.
GEORGE M. GOOD.

U N F A IR CO M PETITIO N — Exclusive Broadcast Rights
Action for an injunction pendente lite to restrain the defendants and their
agents from interfering with the exclusive broadcasting rights of the plaintiffs,
National Broadcasting Co., Inc., and Arthur Kudner, Inc., to broadcast a de
scription of a boxing exhibition between Joe Louis and Tommy Farr at Yankee
Stadium. The defendants are engaged in the business of supplying news to
certain broadcasting stations. They notified their customers that they would
give “up to the minute” descriptions from the ringside by obtaining tips from
the ringside broadcast of the plaintiffs as to the facts of the progress of the
fight, and by authenticating them by independent investigation from outside the
stadium. Held, Injunction proper for such action would constitute an unlawful
appropriation of the exclusive property rights of the plaintiffs. Twentieth Century
Sporting Club, Inc. v. Transradio Press Service, Inc., 300 N. Y . Supp. 159 (Sup. Ct.
1937).
The cardinal rule upon the subject of unfair competition is that no one shall,
by imitation or any unfair device, induce the public to believe that the goods
he offers for sale are the goods of another, and thereby appropriate to himself
the value of the reputation which the other has acquired for his own products.
Proctor & Gamble Co. v. Globe Refining Co., 92 Fed. 357 (C. C. A. 6th, 1899).
The line of demarcation between fair and unfair competition is seldom easy to
draw. Subtlety rather than openness characterizes the encroachment upon the
rights of a competitor legally in possession of the market. Brinkman v. Laurette
Mfg. Co., 21 F. (2d) 607 (D. N. J. 1927). Unfair competition is distinguished
from trade mark cases in this: that it does not involve necessarily the question
of the exclusive right of another to use the name, symbol or device. A word
may not be capable of becoming an arbitrary trade mark, and yet there may be
an unfair use of the word which will constitute unfair competition. Sartor v.
Schaden, 125 Iowa 696, 101 N. W . 511 (1904). The ground of the action is fraud,
and this may be shown by direct testimony, or by facts and circumstances or
inferred from the manner in which the business is carried on. Motor Accessories
Mfg. Co. v. Marshalltown Motor Material Mfg. Co., 167 Iowa 202, 149 N. W . 184
(1 9 1 4 ); Gorham Mfg. Co. v. Emery-Bird-Thayer Dry-Goods Co., 104 Fed. 243
(C. C. A . 8th, 1900).
That no iron clad definition of unfair competition would suffice was recognized
by the Supreme Court in International News Service v. Associated Press, 248
U. S. 215, 236 (1918) : “ Obviously, the question of what is unfair competition
in business must be determined with particular reference to the character and
circumstances of the business.” There the Court refused to concede that the
right to equitable relief should be confined to cases falling within the typical
classification of palming off one’s own goods as those of another, and enjoined
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the International News Service from copying news dispatches of the Associated
Press from its bulletin boards and sending them to its own subscribers. A radio
station was enjoined, on grounds of unfair competition, from pirating news
published in member newspapers of the Associated Press and speedily broadcast
ing such news in conjunction with advertising. Associated Press v. KVOS, Inc.,
80 F. (2d) 575 (C. C. A. 9th, 1935), reversed on jurisdictional grounds, 299 U. S.
269 (1936).
That a performance over the radio does not constitute a publication which
operates as an abandonment to the public use has been held in Uproar Co. v.
National Broadcasting Co., 81 F. (2d) 373 (C. C. A. 1st, 1936), cert, den., 298
U. S. 670 (1936), where advertising and sale of pamphlets containing subject
matter of a radio artist’s broadcast were held enjoinable interference with the
rights of the advertiser under contract for artist’s appearance, notwithstanding
literary property in scripts belonged to the artist. An orchestra which had
obtained national prominence by unique rendition of popular music was held
entitled to an injunction, on ground of unfair competition, to restrain a radio
broadcasting company from using the orchestra’s phonograph recordings which
were labeled “ not licensed for radio broadcast” , where the orchestra engaged
in radio broadcasting and the broadcasting company used the recordings in con
junction with advertising, since the orchestra and the broadcasting company
were in competition and the broadcasting company used the recordings for profit.
Waring v. WDAS Broadcasting Station, 327 Pa. 433, 194 Atl. 631 (1 9 3 7 ); 26
Georgetown L aw J ournal 504.
The instant case, in affording protection to the holders of the exclusive broad
casting rights of the fight to those who have expended their money and efforts
in procuring such privilege, is clearly within the broadened view of unfair
competition. See: Caldwell, Piracy of Broadcast Programs (1930) 30 Col. L.
R ev. 1087; Grismore, Are Unfair Methods of Competition Actionable at the Suit
of a Competitor? (1935) 33 M ic h . L. R ev. 321.
DANIEL BELL, JR.

BOOK REVIEWS
T H E FOLK LO RE OF C A P IT A L ISM — by Thurman W . Arnold.!
versity Press, New Haven, 1937. Pp. vii, 400.

Yale Uni

Cervantes in Don Quixote dealt the final blow to chivalry and there
may be some who think that Professor Arnold has attempted a similar
task in this book to capitalism, though it does not seem so to this
reviewer. Both books are alike to the extent that each shows certain
absurdities in ideas currently accepted by many people, but there the
similarity ends. The human mind is so constituted that many, the
majority perhaps, become the defenders of currently accepted ideas
and tend to give them a Heavenly sanction; such people look upon
all others, who will not agree, as being impious souls who would lay
hands upon the Ark of the Covenant; but it is well for the advance
ment of the human race that impish minds, from time to time, essay
the task of stripping currently accepted ideas down to their basic
fundamentals for the seemingly gleeful purpose of showing to an
awed world that, after all, such ideas were not delivered from above
to man atop a Mount Sinai.1
The author has made measurable progress to that end in this book.
He apparently reaches no conclusions, but he shows a thorough knowl
edge of the fact that many men who operate human institutions must
often work by indirection and even deify some of the ideas back of
such institutions in order to accomplish anything at all. However,
Mr. Arnold apparently believes that there are periods of development
when such ideas and institutions may be as critically dissected as the
human cadaver— and both for the purpose of attempting to benefit
mankind. As far as this reviewer is able to discover, Professor Arnold
has approached his subject as dispassionately as the surgeon. The
probings, in any event, are as relentless in one case as in the other.
The book consists of fourteen chapters, entitled: The System of
Government and the Thinking Man; The Psychology of Social Insti
tutions ; The Folklore of 1937; The Place of Learning in the Distri
bution of Goods; The Use of the Language of Private Property to
Describe an Industrial A rm y; A Platform for an Observer of Govern
ment; The Traps Which Lie in Definitions and Polar W ords; The
f Professor of Law in Yale University School of Law; Assistant Attorney
General of the United States.
1 Cf. The review of this book by Illinois State Senator T. V. Smith in (1938)
32 III. L. R ev., 637, 638; Leon Green in (Spring 1938) N. S. 27 Y ale R eview ,
623, 625.
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Personification of Corporations; The Effect of Anti-Trust Laws in
Encouraging Large Combinations; The Ritual of Corporate Reorgan
izations ; The Benevolence of Taxation by Private Organizations; The
Malevolence of Taxation by the Government; The Social Philosophy
of Tomorrow; and Some Principles of Political Dynamics. These
chapter headings are sufficient to show that this is not a law book.
It is in fact a mixture of history, law, economics and political science
with some social psychology thrown in for good measure. However,
the legal profession might as well become accustomed to such books
for the reason that, in my judgment, the lawyer of the future will
be compelled to deal with all of these matters in advising both govern
ments and clients.
The text of the book is provocative of thought. For instance, Mr.
Arnold says that:
“ The search for rational and moral principles creates an atmosphere
where compromise is difficult in times of change. Most of the inter
esting and picturesque wars have been fought not over practical
interests but over pure metaphysics. The greater the philosophical
learning of the time, the more difficult it is for a new organization
to find a place in the logical structure of government. The reason
is that once men have articulated a creed their desire for consistency
and their loyalty to authority are generally greater than any practical
motivation.
To give a simple illustration, let us compare the Supreme Court of
the United States with an administrative tribunal. The Court, since
it represents finality in learning and research, cannot change without
appearing to discard all of its authoritarian pretensions. Where it
takes an erroneous course, it is very difficult for it to change to
another route. Compare this to an administrative tribunal, which is
a lower form of institutional life. Such a tribunal has technical infor
mation but no great literature. Therefore, when we desire elasticity
and compromise in any field we take jurisdiction away from courts
and give it to administrative bodies. Yet even administrative bodies
lose their elasticity as they develop learning and doctrine.” 2
Here compressed in two short paragraphs are the basic reasons for
the general hostility to newly organized administrative agencies,
usually fed by their ineptitude, their fumbling, and their contra
dictory policies. Compare, for instance, the present day hostility
towards the National Labor Relations Board with the hostility of a
few years ago towards the Federal Trade Commission. Students of
administrative law have met these incidents many times.
Again, in his discussion of private taxation, Mr. Arnold says that:
“ . . . . the respectability of the private organization represents
only a current guess, which is bound to be wrong a certain percentage
of the time. The reason for this is that once an organization has
become so respectable that it is a proper one for widows and orphans
2 P. 90.
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to trust, great pressure exists to use that respectability to get all
funds possible. Then, at the height of its power, when it is most
respected, it becomes the worst organization for widows and orphans
to trust............ It was Insull, not Capone, who wrecked the financial
structure of Chicago.” 3
It would be unfair to Professor Arnold to quote further from ,his
book in this review. These two quotations are sufficient to indicate
his trenchant style and the nature of his illustrations. It is a book
that should be read by all lawyers, though it is quite probable that a
respectable minority, if not majority, will disagree with many o f its
theses. This reviewer has been both amused and instructed. However,
he must call attention to an error where the author says that:
“ There were, of course, other notions which exemplified the malev
olence of government when it entered the field of temporal affairs.
For example, . . . . A supervisory court called the Comptroller of
the Currency watched over all expenditure and constituted a separate
little Supreme Court with power to stop all government activity in
what he considered unauthorized paths. This officer served to harass
governmental employees in all sorts of minor ways by questioning
their travel expenditures............ ” 4
The “ Comptroller of the Currency” is an official o f the Treasury
Department and has general charge over the supervision of national
banks. This official has nothing to do with the expenditures of govern
mental employees for traveling expenses on official business. The
jurisdiction and duty in that respect is vested at this writing in the
Comptroller General of the United States who is a legislative agent
charged with the responsibility of seeing that appropriated moneys
are expended for the purposes for which appropriated and for no
others. With more than 100 different governmental agencies operating
in Washington, Professor Arnold may be excused for making such a
comparatively small error as to the jurisdiction of two of them.
O. R. McGuire.**
L L O Y D S : TH E G E N T L E M E N A T TH E CO FF E E H O U SE— By Ralph Straus.
Carrick and Evans, Inc., New York, 1938. Pp. 327.

The British insurance center has had an appeal not often accorded
to a business institution. Not long ago “ Lloyds of London” was a
movie. Some ten years back Wright and Fayle wrote a monumental
“ History of Lloyds” . Now comes Mr. Straus with a solid and readable
3 P. 276.
*P . 325.
* Sometime Chairman of the American Bar Association’s Committee on Ad
ministrative Law; Vice-Chairman, Committee on Administrative Law, Federal
Bar Association; member of the Bar of Virginia.
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book on the gentlemen of the coffee house and two hundred and fifty
years after.
“ Lloyds” and insurance: “ Lloyds” and shipping, are married words
now. But it was “ Lloyds” and coffee in the days just before the
“ Glorious” Revolution of 1688 when Edward Lloyd had a house of
modest entertainment on Tower Street in London. Thereto resorted
men in search of the new “ sooty drink” so abhorred by the wine
merchants and the vendors of beer. The latter found the roasting of
“ kauffy” so offensive to their delicate senses that they had a coffee
house man indicted for maintaining a nuisance. Lloyd’s place was
one of many. They catered to different clienteles. His were sea farers
from the nearby river, and men with business at the nearby Custom
House, Trinity House, etc. Other coffee houses remained coffee houses;
some turned into the gambling clubs of later days. But Lloyd moved
into Lombard Street, then, as now, part of London’s “ Wall Street
District” , and catered to moneyed men with shipping interests. Lloyd
was no mere innkeeper. He made his place a center of shipping news
in a day when the newspaper was yet a mere whisper in the land.
And as maritime enterprise grew with England, the insuring of
maritime ventures grew into a special business on the part of Lloyd’s
customers; and he gave them facilities for doing it.
Mr. Straus traces the history of the loose organization which arose
among these insurers. He shows how, from being merely the fre
quenters of a shop kept by Lloyd and his successors, they turned
into the proprietors of the premises. They retained the coffee house
plan for about a century hiring a “ Lloyd” — the actual names varied
but the place was always “ Lloyds” — to run the place for them. Yet
they continued to admit the general public even as they segregated
themselves on the premises. Kitchen, dining room, waiters, continued
to proclaim the origin of this underwriters club until “ Lloyds” moved
into their restored quarters in the rebuilt Royal Exchange in the
1840’s. Even today the guardians of the sanctum at Lloyds who keep
the public in the places where the public is to be kept, are still known
as “ waiters” .
Once in the financial center, Edward Lloyd showed his mettle. To
give his customers word of the goings and comings of ships and of
things maritime, he started his original Lloyds List. Later, to inform
them on what ships were new and what old, what sound and what
infirm, he introduced Lloyd’s Register, now no longer a wholly
“ Lloyds” enterprise. To help ships in distress— and, no less to protect
the insurers’ interests in the distressed ships— came Lloyd’s Agents,
who now all over the world offer their services for salvage advice,
for legal aid, and to conserve the wreck from plunder.
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Far from being merely an insurance organization, Lloyds became
in time a center of maritime good works as its business men grew in
business statesmanship. It fostered lifeboat inventions and life saving
services. It worked for signal system and navigating laws, for safety
at sea through various measures, for the prosecution of the gentry
who insured ships heavily and had them sunk without trace save for
the rascally officers who were “ in the know” .
Mr. Straus introduces the men who made “ Lloyds” . Lloyd himself
is a shadowy figure. John Julius Angerstein, son of a Hanoverian
German family, himself born in St. Petersburg and brought up from
young manhood in London, is a solid founder of “ Lloyds” the financial
institution. Sir Brook Watson, chairman— the boss— in the anxious
years 1796-1806, faced the earnest day when Napoleon threatened
and Nelson parried his thrusts. Watson is pictured with a wooden
leg. The missing member is stated to have been bitten off by a shark
at Havana “ in the forties” ; but the Watson of the picture looks
capable of biting the shark. Joseph Marryat, father of Captain
Frederick, the author of Mr. Midshipman Easy, and other tarry
yarns, was a later chairman. Joseph Marryat’s tenure of office is
referred to as his “ reign” .
From time to time Lloyds built itself more stately mansions; and
in 1928 it arrived at its present sumptuous quarters in Leadenhall
Street, where once stood the old East India House, and buildings of
the august Hudson’s Bay Company. The King of England laid the
foundation stone and later the same King declared the building open,
for in 1928 “ Lloyds” had come a long way from the coffee house of
Edward Lloyd. Mr. Straus’ final chapter is eloquent on the new
structure and what it houses today. Lloyds List— a 16 to 20 page
daily— is printed on the premises. Lloyds Daily Index records the
movements of vessels through their careers. There are Lloyds Load
ing List, Lloyds Law List Reports, Lloyds Calendar— a complete
maritime handbook. Lloyds Agents are 1500 in number. In Lloyds
Registry of Ships whence came our A -l as a top rating “ Lloyds” had
its hand. In maritime legislation in England it has its part. In
legislation elsewhere, and in maritime conventions among the nations,
its voice is listened to. But its insurance field has widened. In marine
insurance Lloyds is still preeminent. But it has been doing new sorts
of insurance of every kind and the purely maritime flavor of its
underwritings is less and less in the volume of its insurance.
Mr. Straus tells all this and tells it well, for he writes con amore.
He is a versatile man, the jacket on the book declares, “ educated at
Harrow and Cambridge” and in this is the one small kernel of our
discontent. There are places in the volume where his general American
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reader might welcome explanations the need for which would not
naturally occur to Mr. Straus. His background furnishes them to
him instinctively.
G. H. R o b i n s o n .*

PAPERS ON T H E SCIE N CE OF A D M IN IS T R A T IO N — edited by Luther Gulick
and L. Urwick. Institute of Public Administration, Columbia University, New
York, 1937. Pp. 195.

This collection of papers owes its existence to the fact that one of
the editors, a member of the President’s Committee on Administrative
Management, sought to make available to its research staff, in con
venient form, certain essays by men scientifically interested in the
phenomena of administration of which no copies could be found in
any library in Washington at the time when essential theoretical
studies were being undertaken.
With the collaboration of Major L. Urwick, Dr. Gulick has per
formed a useful service in bringing together, between the covers of
one volume, a number of writings dealing with administration and
cognate subjects. Doubtless, neither o f the editors would claim that
the collection compiled by them could be characterized as complete,
or even adequately representative of various schools of thought in
this and other countries. With this limitation in mind, one may venture
the opinion that the group of papers presented possesses value as a
point of departure in the study of theory in the fields to which it relates.
A reviewer faces a difficult task in dealing with the essays contained
in the collection. It is manifestly impossible to consider each one criti
cally ; space limitations alone prohibit such a step. Moreover, it is out
of the question to test the validity o f the various theories brought to
expression by the contributors, for a suitable frame of reference may
hardly be said to exist when eleven essays, written at widely different
times in England, France and the United States, are brought into
juxtaposition within the covers of one volume, even though they are
offered to the student of administration in the hope that their availa
bility “ will advance the analysis of administration, assist in the de
velopment of a standard nomenclature, encourage others to criticize
the hypotheses with regard to administration herein set forth and to
advance their own concepts fearlessly, and to point the way to areas
greatly in need of exploration.”
While it may be conceded that all of these objectives will be furthered
by study of the material presented, it appears to the reviewer as
doubtful that the widespread confusion and differences of opinion
* Professor of Law in the Cornell Law School.
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which exist currently among governmental officials, business execu
tives, educators and engineers, respecting the function of administra
tion, will be sensibly diminished by such study. This point of view
is accentuated by the fact that the approach of each of the four groups
to consideration of the administrative function is dominated by the
special background existing in each instance.
Confining his observations for the moment to the United States, the
reviewer calls attention to the use of the term, “ administrative
management” , in governmental circles. It has come to have a precise
meaning in Washington, but whether this meaning can be successfully
defended as in harmony with sound theory, is an open question.
Sheldon, in his Philosophy of Management,1 presented what has since
been rather generally regarded as an authoritative definition of ad
ministration. He found himself compelled, however, to define con
currently two other terms, i. e., organization and management, in order
to stress to the full the fundamental differences which he perceived
among the three concepts. He was cautious enough to add that “ the
three terms, if not easily separable, at any rate should convey quite
distinct impressions” . Administration, as defined by Sheldon, “ is con
cerned in the coordination and organization of the corporate activities,
the determination of business policy and the ultimate control of the
executive” .
Here we have three cognate, though subordinate, terms, i. e., co
ordination, organization, and control, each entering into the warp
and woof of administration. All three have been treated at length in
the essays under consideration, notably those prepared by the two
editors themselves. It may serve a useful purpose to consider these
terms from a critical point of view, because both for government and
business, to say nothing of other fields of human enterprise, they have
connotations of the utmost practical significance.
In the interplay of relationships upon whose successful composition
the progress of any organizational entity is dependent, coordination
performs an increasingly important role. Fully to comprehend the
significance of this function, it must be recognized that its substance
is composed preponderantly of the processes of integration, coopera
tion and motivation. The first of these processes concerns itself with
effective distribution of authority and responsibility; the second with
the provision and maintenance of a sound basis for harmonious, and
therefore creative, effort; and the third with the satisfaction of the
need for leadership.
As for organization, one may well, without distorting the meaning
of this concept, suggest that it will be found upon analysis to rest on
1 S heldon , T he P hilosophy of Management (London, 1923).
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the processes of combination, development, and adaptation. Organi
zation possesses both static and dynamic aspects; the important fact
to be recognized when dealing with problems in this field being the
need for continuous development o f the structure so that it will keep
abreast o f changing requirements, especially the factor of size. It
soon becomes apparent in any practical approach to the problem of
organization, that structural elements must be combined in appropri
ate measure, essential functions must be developed, and problems of
adaptation must be solved in the light of territorial and other funda
mental considerations.
With respect to control, it appears justifiable to describe this as a
quasi-terminal function which derives its potency from effective ap
plication of the processes of supervision, measurement of performance,
and adherence to predetermined standards. Supervision is a multiple
concept, varying in quality and extent as different levels of the organi
zational hierarchy come under consideration. Measurement of per
formance goes right to the root of the problem of control, for only
through quantitative analysis of the results of current activity is the
chief administrator placed in possession of information that will enable
him to chart and to follow a sound course of procedure. Adherence to
predetermined standards, as long as these are regarded as valid, is of
vital consequence to achievement of the objectives which have been set.
Whether or not this brief excursion into theory will add to, or
diminish, the confusion of thought previously pointed out, is for the
reader to determine. The reviewer has ventured to present it in the
hope that it may tend to clarify the meaning of certain important
concepts which constantly come to expression in the every-day lan
guage of administrators, in both public and private enterprise. The
picture presented should, however, be rounded out by brief reference
to two additional concepts, i. e., planning and the optimum.
According to Fayol, whose views have been so searchingly analyzed
by Urwick in the essay entitled, The Function of Administration, to
plan means to study the future and arrange the plan of operations.
We may well accept this definition as substantially correct, but the
general terms in which it is couched leave something to be desired.
How is the study to be undertaken and how is the plan of operations
to be arranged? Evidently the techniques to be employed must be
devised and adjusted in the light of specific situations to be dealt with.
Undoubtedly, research and forecasting are two important considera
tions in this connection. In order, however, to be definite as to plan
ning, it would appear that it should be given a more restricted
connotation. Accepting this point o f view, the reviewer has long felt
that planning might be defined as being primarily concerned with
qualitative and quantitative analysis o f existing operating conditions,
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discovery of opportunities for elimination and simplification of work,
and achievement of far-reaching standardization.
These elements of the task of planning are self-explanatory. They
do not preclude recognition of the fact that planning may be made all
inclusive and that it enters with vital effect into organizing, coordi
nating and controlling.
With respect to considerations involved in the optimum, they may
easily be classified as quite the most important with which adminis
trators, under current conditions, are obliged to deal. The optimum
may be defined as that state of development of a business enterprise
which, when reached and maintained, tends to perpetuate an equi
librium among the factors of size, cost and human capacity, and thus
to promote, in the highest degree, regular realization of the business
objectives.2
If this definition is accepted by the reader, he will readily conclude
that current conditions in the United States, at least constitute
flagrant violations of the three factors stated. In both governmental
and private undertakings, we observe on all sides the evil results of
well-nigh reckless disregard of inherent limitations of size, cost, and
human capacity. Small wonder, then, that for a number of years we
have penetrated, economically and socially speaking, more and more
deeply into an area of diminishing returns from which retreat appears
increasingly difficult, if not impossible.
Perhaps this country is altogether too large to permit of effective
coordination and control of its affairs under modern conditions. Cer
tainly the functionalization of activities of the Federal Government
has been carried to such an extent that to secure decisions on matters
of even minor importance, it is necessary to seek concurrently the
approval of three, four, or even more agencies interested in the
subject.
Perhaps American business organizations have not yet learned
successfully to solve the problems of human capacity, and the cost
involved in their administration. Without doubt, many of our larger
business institutions suffer chronically from inhibitions to action,
caused by executive overloads, and fail to exhibit in their operating
trends the achievement of decreasing unit costs with increasing
volume, a failure which constitutes a sure index to the violation of
optimal relationships.
Perhaps very few business executives, when arriving at the highest
levels of authority in the organizations with which they are connected,
are gifted with the faculty to view dispassionately and with complete
objectivity every facet of the management problems with which they
2 H opf, Management and the Optimum, P roceedings of the Sixth I nter 
national

Congress

of

Scientific M anagement (London, 1935).
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are faced. It is hardly to be gainsaid that with the steadily increasing
age at which executives reach the top rank of president or chairman
of the board, they find themselves physically, as well as intellectually,
less able than under former conditions of comparative simplicity to
cope with the question of future progress and growth.
The chief distinction to be drawn between Fayol, whose writings
have received such well merited consideration in the volume under
review, and Taylor, the father of scientific management, is that the
former could and did develop a perspective embracing every facet of
the management problem, whereas the latter, in spite of his brilliant
accomplishments, did not push synthesis much beyond the boundaries
of the productive function. Exponents of divergent schools of thought
in management, they both failed to reveal in their writings an appre
ciation of the significance of the optimum; but of the two, Fayol, more
than Taylor, was endowed with the type of mind and philosophic
approach that would have manifested complete sympathy with the
concept of optimal relations.
It is the conviction of the reviewer that management is susceptible
of transformation into an agency of almost limitless possibilities of
service to society, into a science to which he has elsewhere 3 given
the designation of optimology; the science of the optimum. He defines
optimology as having the principal task of analyzing and measuring,
by scientific means, all facts, experiences, techniques, processes and
trends in any field of human effort, and of classifying and codifying
them, with the objectives in view of defining for a given enterprise
the level of optimal relations to which it should aspire, and providing
it constantly with reliable data through which to determine the prog
ress made in realizing and adhering to the optimum.
It seems to the reviewer that what has thus far been advanced by
him may well be summarized in the form of a definition which the
reader may wish to consider when studying those contained in Gulick
and Urwick’s volume: management is the direction of an enterprise,
through the planning, organizing, coordinating and controlling of its
human and material resources, toward the achievement of a pre
determined objective, with proper regard for the maintenance of
optimal relations.
Reverting to the specific essays which form the subject of this
review, it should be said that failure to include in the volume adequate
treatment of the optimum is a defect which the editors should take
pains to remedy when another edition is published. For example,
Ermanski’s classic paper on the scientific organization of work,4 which
3 H opf, loc. cit. supra note 2.
4 Ermanski, Existieren grundlegen.de Principien der wissenschaftlichen Organ

isation der Arbeit?
national C ongress

Worin bestehen dieselben? P roceedings of T hird I nter 
Scientific M anagement (Rome, 1927) 770-5.

of
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is unknown to all students who do not happen to have access to the
proceedings of the International Management Congresses, should
undoubtedly be included when republication is undertaken. In a brief
dissertation o f six or seven printed pages, Ermanski begins by ques
tioning whether fundamental principles of scientific organization of
work exist, and then proceeds to give a remarkable demonstration of
philosophico-mathematical character concerning the principle of the
optimum. It is the reviewer’s belief that nowhere in the literature
of management is a finer piece of scientific reasoning to be discovered;
indeed, he attributes to his first reading of Ermanski’s dissertation
in 1927 a direct stimulus to his since sustained interest in the question
of the optimum.
Even at the risk of crowding out material that has already been
published, the volume should furthermore contain, in whole or in part,
Beste’s remarkable treatment of the optimum.5 Unfortunately this
work, as is the case with Ermanski’s dissertation, has not yet been
translated from the German into English. No student of the science
of administration should, however, fail to become thoroughly ac
quainted with Beste’s reasoning and the singularly brilliant and
impressive manner in which he goes right to the heart of the problem
whose solution he characterizes as belonging to “ den wichtigsten
Aufgaben der Betriebswirtschaftslehre” . In 71 pages, profusely anno
tated with references to important sources, he carries the reader along
to a series of conclusions of unmistakable validity.
As of the highest importance to students of organization, the re
viewer would characterize the masterly treatise by Russell Robb,
entitled, “ Lectures on Organization” , containing in permanent form
a series of three lectures which the author delivered nearly thirty
years ago to the students of the Graduate School of Business Ad
ministration of Harvard University. This treatise, from the pen of
a great organizer and engineer, was privately printed. In the time
which has elapsed since its publication, circulation has been confined
to those who have happened to become familiar with its existence and
have taken the trouble to write to the author’s son for copies. What
Russell Robb wrote, with amazing penetration and grasp of his sub
ject, compares favorably, in the opinion of the reviewer, with any
thing that has since been added to the literature of the world on the
subject. No library on management without a copy of this treatise
can be said to be complete. In short, it is a classic whose teachings
should be a part of the mental equipment o f all students of the field
it so admirably covers.6
6 B este, D ie

optimale

(Leipzig, 1933).

B etriebsgrosse

als betriebswirtschaftliches
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In connection with the problem of organization, reference should
also be made to the able dissertation, entitled Theories and Types of
Organization, Their History, Industrial and Economic Background,
and Trend? of which Thomas R. Jones is the author. This dissertation
was presented at a meeting of the American Management Association,
held in 1929, and was at once recognized as a contribution of lasting
value to the literature on the subject. It is deserving of wider publi
cation and the reviewer believes that he is rendering a service of
distinct value to students of the field treated by calling attention to
this very worthwhile material and urging the editors to find a perma
nent place for it in any future edition of the volume under discussion.
In concluding this review, one would be guilty of a sin of omission
if at least slight reference were not made to the so-called “ span of
control” which has engaged the attention of the editors and has been
made the subject o f a separate essay by Graicunas. This reviewer
does not share the admiration which the editors evidently have for
the mathematical demonstration which is contained in this essay. It
requires no such demonstration to become convinced that as organiza
tions achieve more complicated forms and the members of their
supervisory staffs increase in number, multiplication of possible rela
tionships among them takes place. The important factor to stress is
not the quantitative, but rather the qualitative aspect of the problem.
In the essay (one of the eleven under review) by Mooney, on The
Principles of Organization, reference is made to two forms of coordi
nation, the perpendicular and the horizontal. Borrowing these terms,
the reviewer would like to point out that executive^ may roughly be
classified according to their possession of perpendicular or horizontal
minds. Persons in the former group are of a type which tends to
specialization and to a passion for bothering with details. They con
sequently find it difficult to maintain a span of control over more than
a very small number of subordinates. Per contra, executives endowed
with the latter type of mind are readily able to reserve their attention
for matters of important character and to train subordinates, through
assumption of responsibility, to engage the time of their superiors
only with such matters. They are, accordingly, able to maintain
regular and organized relationships with a dozen or even a greater
number of subordinates without unduly taxing their capacity.
The span of control is, therefore, a flexible rather than a rigid con
cept, which correlates highly with the goodness of organization, the
comprehensiveness of standard practice instructions, and the extent
to which knowledge and understanding of operating policies are dis
seminated among the members of the staff. It is very much to be
hoped that the well-known tendency of American business executives
GSee A. M. A. Production Executives’ Series No. 78.
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to allow their thinking- to be influenced by too ready acceptance of
plausible doctrines and shibboleths, will not betray them into develop
ment of a blind faith in the validity of quantitatively expressed limits
of the span of control.7
The reviewer finally urges upon the editors the worthwhileness of
satisfying the following definite needs when proceeding with the
publication of any future edition of the volume here reviewed: (1)
inclusion of an essay which would not alone critically evaluate the
eleven already published, but would also interpret the various theories
and principles in terms of the most authoritative present-day con
cepts. Among American writers, Harlow S. Person, the gifted disciple
of F. W. Taylor, would easily rank first by reason of his qualifications
for such a task; (2) preparation of a brief but representative list of
works of recognized value relating to administration, organization
and management; (3) compilation of a suitable subject index and a
glossary of technical terms employed by the various authors. The
reviewer is certain that the editors would receive the grateful thanks
of all students of administration for enriching the product of their
distinguished labors in the manner indicated.
Harry A rthur H opf.**

T H E L A W OF CORPORATE M ORTGAGE BOND IS SU E S— by Ralph A.
McClelland and Frederick S. Fisher, J r.f Callaghan & Company, Chicago,
1937. Pp. xiii, 1077.

The purpose of this book, as stated in the Introduction, is “ to set
forth in detail (but not cyclopedically) the legal construction of the
modern corporate bond and deed of trust, following in so far as it is
practicable the form that such instruments have now assumed” .1
Accordingly, the authors have selected what they conceive to be a
typical indenture and have collected and commented upon the leading
cases dealing with similar provisions. More specifically, their aim is
“ to present the legal construction of the modern indenture of mort
gage and deed of trust” in order “ to aid those dealing with and
working out a deed of trust to construe existing language, to avoid
unnecessary litigation, . . . . and to arrive at accurate solutions of
7 See Hopf, Discussion of Paper by Marshall E. Dimock on “ The Span of Control
in the Federal Government” J ournal of the S ociety for the A dvancement of
Management (January, 1938) 32-33.
* Deputy President, International Committee of Scientific Management; Fellow,
Institute of Industrial Administration (Great B ritain); President, Hopf Institute
of Management; Managing Partner, Hopf, Kent, Willard and Company, Manage
ment Engineers, New York and Boston.
f Members of the New York Bar.
7 P. 5.
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problems arising in given circumstances.” The reviewer agrees with
these authors “ that there is such a fundamental similarity in most of
these instruments that the most practical way to treat this subject
is in the manner” 2 adopted by them. But their method is not alto
gether novel.3
The modern corporate mortgage or deed of trust is in many respects
sui generis .45 The trustee (generally a trust company) is named to
take and hold the title of the mortgage property for the benefit of
the bondholders. The bonds are made negotiable so that they may be
conveniently disposed of in the market. The corporate mortgage
retains characteristics of a trust, but it is distinguished from a real
or true trust by the fact that the corpus— the incumbered property—
customarily remains, in the absence o f a default, in the possession
and under the control of the borrower. There is a marked distinction
between a mortgage trustee and an ordinary trustee. And there is a
vital difference between the relation of mortgagor and mortgagee and
that of trustee and cestui que trust. The trustee in a corporate mort
gage is a trustee of an express trust as to the security but not as to
the bonds, for they are not payable to the trustee. The corporate
mortgage trustee represents all the bondholders in matters affecting
the enforcement of the security and the administration of the trust
property. There is a fiduciary relation between co-bondholders. They
are co-cestuis que trust under the trust deed. Although the bond
holders lend their capital while the stockholders are part owners of
the corporate enterprise, economically their positions have drawn
together since their ultimate security depends upon the earning
capacity o f the enterprise. Security holders of modern corporations
enter, by fair implication, into a “ complex and abiding relation” .6
The foregoing principles and distinctions are fundamental in the
law pertaining to corporate mortgages. While the relationship be
tween the trustee and the bondholders may not be entirely analogous
to that existing between a trustee and his cestui que trust, some courts
seem to imply certain equitable duties upon the parties to a corporate
mortgage, irrespective of the terms of the trust indenture.6 Other
2 P. 10.
3 Chapter 1 of D ouglas and S h a n k s , Cases and M aterials on the L aw of
F inancing of B usiness U nits (1931), proceeds along identical lines. Also cf.
Payne, Book Review (1932) 18 V a . L. R ev. 593, for a discussion of this casebook.
4 Fosdick v. Schall, 99 U. S. 235, 252 (1 8 7 8 ); Shaw v. Little Rock & Fort
Smith R. R., 100 U. S. 605, 612 (1879). Cf. In re City Equitable Fire Ins. Co.,
[1925] Ch. Div. 407.
5 Broderick v . Rosner, 294 U. S. 629, 643 (1 9 3 5 ) ; Berle & Means , T he M odern
Corporation and P rivate P roperty (1933) 279.
6 Gilfillan v. Union Canal Co., 109 U. S. 401, 403-4 (1 8 8 3 ); Rhinelander v.
Farmers’ Loan & Trust Co., 172 N. Y . 519, 535, 65 N. E. 499 (1 9 0 2 ); Moyer v.
Norristown-Penn Trust Co., 296 Pa. 26, 30, 145 Atl. 682 (1929).
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courts have taken the position that the parties have no duties outside
o f those specified in the indenture and that their rights and liabilities
are determined solely by the terms and provisions of the corporate
mortgage itself.7 While it cannot be regarded as settled that the rela
tionship of the parties depends entirely upon contract, nevertheless
the relationship of the parties is closely analogous to contract liability
from the viewpoint of equity jurisprudence. The reviewer was some
what surprised, therefore, to observe the conclusion of the authors
of this text “ that all rights of the mortgagor, trustee and bondholders
against the security or with respect to the covenants and limitations
of the indenture derive their force from the language” of the terms
of the indenture,8 especially in view of the quotation in the footnote
at the end of the Introduction.9
The Barkley Trust Indenture Act, which is now pending in the
United States Senate,10 would regulate the qualifications of indenture
trustees and confer upon the Securities and Exchange Commission
power to supervise the preparation of trust indentures and prescribe
provisions in such indentures so as to impose extensive duties on such
trustees and prevent them from stipulating against liability.11
The authors’ treatment of the so-called open-end m ortgage12 is
clearly inadequate, and possibly misleading to one not familiar with
the customary conditions and restrictions under which additional
bonds may be issued.13 Such restrictions are designed to prevent the
issue of further bonds except upon the acquisition of additional
property securing the bonds, as in the case of the payment of new
construction up to a certain percentage (frequently 75% thereof) of
its cost or fair market value, whichever is lower; and provided suffi
cient net income, available for the interest on both the old and new
bonds proposed to be issued under the original indenture, has been
earned during one or more preceding accounting periods. Further
more, it would seem that some consideration should have been given
to the so-called negative covenants.14
7 Fidelity Insurance, Trust & Safe Deposit Co. v. Shenandoah Valley R. R.,
32 W . Va. 244, 254, 9 S. E. 180 (1 8 8 9 ); Colorado & Southern Ry. v. Blair, 214
N. Y . 497, 510, 108 N. E. 840 (1 9 1 5 ); Ainsa v. Mercantile Trust Co., 174 Cal.
504, 163 Pac. 898 (1 9 1 7 ); Shroeder v. Berlin Arcade R. E. Co., 175 Wis. 79, 104,
185 N. W . 542 (1921).
8 P. 233.
9 P. 13.
10S en . R ep . N o. 2344, 75th Cong., 1st Sess. (1937).
11 Laporte, Changes in Corporate Reorganization Procedure Proposed by the
Chandler and Lea Bills (1938) 51 H arv. L. R ev. 672, 674.
13 P. 361.
13 Cf. Harr, Economic Factors Involved in Maintenance Provisions of Public

Utility Corporate Mortgages Issued in Series (1927) 75 P a . L. R ev. 302, 322.
14 See Kelly v. Central Hanover Bank & Trust Co., 85 F. (2d) 61 (C. C. A. 2d,
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The volume is a specialized treatment of a subject not generally
taught in law schools, since it is of special importance to but relatively
few lawyers, most of whom practice in the larger urban communities.
Nevertheless, additional material, in such convenient form, dealing
with the contents of corporate mortgages will be appreciated by
officers of the trust companies administering such indentures and
that portion o f the profession which handles this small branch of
corporation law. A feature of the work is an indication of the facts
in a large number of the cases cited in the footnotes. The copious
annotations to decide cases and leading law review articles represent
extensive research.
P hilip M. Payne .**
T H E L A S T IN G E L E M E N T S OF IN D IV ID U A L IS M — by William Ernest Hock
in g .! Yale University Press, New Haven, 1937. Pp. xiv, 187.

The lawyer who is looking for a discussion o f the title of this book,
philosophical or otherwise, will be disappointed. Except for a few
passages, the problem of individualism, which so involves legal and
political administration as well as social developments, is not the chief
concern of the author. True, he has a great deal to say about
liberalism, and that is not very complimentary. But this, and some
admirable analyses of fascism and communism, are but negative
approaches to the problem set forth in the title. And not only has
the reader a right to expect more o f a book so announced, but practical
men, including lawyers, also would like to know more about what a
philosopher has to say on this intriguing and important subject than
can be gotten from this volume.
The first and last chapters of this book do deal more directly with
individualism. The other three chapters— the substance of this book
was originally delivered in five lectures at the University of Indiana,
under the Powell Foundation— deal mainly with liberalism, which the
author criticises in a most thoroughgoing fashion. Now, liberalism
is unquestionably implied in the title, but only secondarily, and nega
tively at that. Much more cogent would have been a discussion of
personality, with its social and economic analogue, the corporation.
“ Individualism” , says the author in his preface, “ is no doubt a human
affair” ; 1 and yet, in the next breath he talks about “ history” and
“ human nature” , with attributes of “ coherence, consecutiveness, and
1936), reversing, 11 F. Supp. 497 (1 9 3 5 ); The Security Value of Restrictive
Covenants in Debentures, Book Note (1936) 22 V a . L. Rev. 440.
* Member of the New York Bar.
t Alford Professor of Natural Religion, Moral Philosophy and Civil Polity in
Harvard University.
1 P. xi.
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necessity” , some of the most powerful survival factors of socialeconomic groups which Professor Hocking is unwilling to admit into
the category of individualism.
As for Professor Hocking’s analysis of liberalism, one could not
find anything much better. Pointing out that, historically, liberalism’s
“ picture of the ‘general welfare’ as a sum of individual enjoyments
gained all its attraction from contrast with existing spots of social
misery which a people could join in willing to obliterate” ; *i2 he goes
on to show how liberalism’s greatest malaise today is its lack of a
positive program and its unwillingness to enable a “ central executive
to do something” . He then continues to exhibit the same keenness of
practical perception of the present political and social world order
that he first showed in the opening chapters of Rethinking Missions,
by a comprehensive, if necessarily sketchy, analysis of oriental as
well as occidental polities. In the Orient, he sees signs of individualism
that are serminal but as primitive as those which preceded the occi
dental Renaissance. Using as a norm the potential circulation of
individuals among various strata of society, he charges democratic
liberalism with impeding it, “ by encouraging every man to drift
toward the professional end of the spectrum” ; 3 and communism,
with impeding it “ by turning the hourglass upside down and leaving
it there forever” .4 Fascism he dismisses with contempt as an empty
society which has resolved itself to a “ monologue and monodeed” .5
It is well, indeed, to have a book like this, so severely and yet con
structively critical of liberalism. The author hits hard, but he hits
fairly, and he graciously and generously dedicates his book to John
Dewey! But what about “ individualism” ? What are those qualities
which make a person unique, and so valuable to a society as to bespeak
for him a liberal government? And what about the “ lasting ele
ments” ? There is not only nothing here about personal immortality;
but also, very little about the really lasting elements of corporate
groups, like the Roman Catholic Church, the modern business cor
poration, or some of the professions— elements which enable them to
outlive the human beings that constitute them. And this new form
of lasting individualism, even if we admit it to be no more important
and not so substantively real as is the human being, is functionally
and adjectivally an insistent candidate for social recognition. We
need more light than the author has given us, to conserve and fit these
-P . 112.
s p . 126.
i P. 126.
s P. 132.
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changing forms of individualism in societies whose great danger lies
in the temptation to obliterate them or to twist them out of all
recognition or value.
Carl F. T aeusch .**
T H E T Y R A N N Y OF W O R D S— by Stuart Chase.f Harcourt, Brace and Com
pany, New York, 1938. Pp. xiv, 396.
HO W L A W Y E R S T H IN K — by Clarence Morris.f Harvard University Press,
Cambridge, Mass., 1937. Pp. xiv, 144.

Trepidation must have palsied the hand of the first to lift the pen
of appraisement towards Mr. Chase’s preachment of the gospel of
semantics. “ How many book-reviewers,” the author asks in the early
development of his text, “ show by their reviews that they know what
you are talking about? One in ten?” 1 Such long odds might be worth
risking were the stakes not quite so heavy. But already, on an earlier
page, the reader has been warned how damning will be an admission
of failure on his part at any point of the discussion to grasp the
author’s meaning. Prior to publication, Mr. Chase tells us, he sub
mitted the manuscript of Tyranny of Words to his twenty-one year
old son, to be green-penciled by the latter at those sections seeming
obscure. “ This was done on the perhaps not unwarranted assumption
that if a Harvard undergraduate could understand the text, any
intelligent reader could understand it.” 2 So awful a dilemma would
scare off the nine misunderstanding critics were they not able to justify
their incomprehension on the possibility that the young Mr. Chase
may have run out of green pencil.
It seems that language, as we know it, and have grown accustomed
to use it, is an unsatisfactory medium of communicating ideas. Studies
of this deficiency o f words to convey meaning are called “ semantics” .
So we have “ semantics” as the meaningful word used to describe a
series of demonstrations of the general meaninglessness of words.
Apparently it packs the power of some Big Bertha, for we are told
that, “ With the tools of semantic analysis, the authors [C. K. Ogden
and I. A. Richards in their Meaning of Meaning, characterized by
the author as one of the pioneer works in the field] laid in ruin the
towering edifice o f classical philosophy from Aristotle to Hegel. Psy
chology [pre-Freudian] emerged in little better repair. Large sections
* Chief of the Program Study and Discussion Section, Division of Program
Planning, Department of Agriculture; sometime Professor of Business Ethics in
the Harvard University Graduate School of Business Administration,
f Economist and writer.
f Professor Law at the University of Wyoming.
1 P. 19.
*P . vi.
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of sociology, economics, the law, politics, even medicine, were as
cities after an earthquake.” 3
Leaving to others an evaluation of those chapters of The Tyranny
of Words that are designed to show the havoc wrought in other fields
by this levelling power, how stands the shambles of the law after
Mr. Chase’s semantic barrage? Near the end of the section entitled
“ Round and Round with the Judges,” the author confesses that it
“ has been a difficult chapter to write.” 4* I suspect Mr. Chase feels
that his picture of the collapse of the law under the withering rays of
semantics is not quite as convincing as it might have been. Certainly
the law is not the least vulnerable of targets against a charge that
it uses words that do not convey precise meanings. Any first year
law student could add indefinitely to the author’s list of what he calls
“ weasel words in the jargon of lawyers,” noting “ manifest intention,
prudent, negligence, freedom of contract, good faith, ought to know,
due care, due process, reasonable.” 5 What about consideration, proxi
mate causation, criminal intent, undisclosed principal, last clear
chance, privity, the thing speaks fo r itself, and third party bene
ficiary? The fact is that Mr. Chase lets the law down much more
gently than he might have, and far more gently than it deserves.
One might quibble with his statement, “ The income-tax law, the
minimum wage law, were thrown out because judges personally did
not like these ideas, but responsibility was shifted to the due-process
clause of the Constitution. Later it was found that due process was
not violated, and both pieces of legislation were^admitted.” 6 Think,
however, of the embarrassment that would flush one when, on point
ing out that the income tax law was not thrown out because of a lack
of due process, and was not “ admitted” back again until after the
adoption of the Sixteenth Amendment, one would be forced to attempt
an explanation of the reason actually offered by the cou rt7 for the
rejection of the law of 1894. “ Direct tax bad because unapportioned” ,
would certainly be leading with a right to invite a knockout punch
in return.
It is too bad that Mr. Chase left his text of semantics to rail against
the doctrine of judicial review in what reads like much of the weari
some testimony before the Senate Judiciary Committee in its hearings
on the 1937 proposal to revamp the Supreme Court. The judges have
had better semanticists among themselves. It is more than a century
since Chancellor Walworth suggested the basic difficulty:
“ The imperfections of human language, and the different modes
of expression in use among different individuals, even of the same
3 P. 8.

^ P.
» P.
6 P.
7 In

327.
324.
326.
Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429, 158 U. S. 601 (1895).
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state or government, to convey their ideas, wishes and intentions to
the minds of others, render it morally impossible that the language
o f any general legislative provision, which is intended to govern future
cases, can be made so certain and explicit as not to admit of a doubt
as to its proper interpretation or legal construction, when it is after
wards to be applied to the peculiar circumstances of some cases which
may arise and may be brought before the judicial tribunal for decision,
in reference to such statute.” 8
And, contemporaneously, Mr. Justice Cardozo has repeatedly
warned the judge and lawyer that over-concentration on the symbol
leads to myopic loss of the idea behind it. Speaking of one of consti
tutional law’s most artificial concepts, the “ original package doctrine” ,
he says:
“ . . . . the test of the original package is not an ultimate principle.
It is an illustration of a principle............ It marks a convenient
boundary, and one sufficiently precise save in exceptional conditions.
What is ultimate is the principle that one state in its dealings with
another may not place itself in a position of economic isolation.
Formulas and catch-words are subordinate to this overmastering
requirement.” 9
Again, a year or two later:
“ Catch words and labels, such as the words ‘protective tariff,’ are
subject to the dangers that lurk in metaphors and symbols, and must
be watched with circumspection lest they put us off our guard.” 10
And yet more recently:
“ Is double jeopardy in such circumstances, if double jeopardy it
must be called, a denial of due process forbidden to the States? The
tyranny of labels must not lead us to leap to a conclusion that a word
which in one set of facts may stand for oppression or enormity is of
like effect in every other.” 11
It is just possible that Mr. Chase was somewhat disconcerted when
he reared the boot of semanticism against the law’s broad bottom and
there encountered a protecting plank of self-conviction. We have all
felt the punch-pulling effect that a plea of guilty has on our “ J’accuse”
eloquence. Judges and lawyers use jargon for much the same reason
that Edgar Guest writes what he writes and Dale Carnegie makes
speeches. What litigant (even Mr. Chase himself) would quit the
legal forum satisfied if the court disposed of his case with the simple
statement: “ . . . . we think to state the proposition is to answer it.
. . . . Affirmed” ? 12 Thurman Arnold, the author notes,13 has sug
8 In Mayor, etc., of New York v. Lord, 18 Wend. 126 (N . Y . 1837).
» In Baldwin v. Seelig, 294 U. S. 511 (1935).
10 In Henneford v. Silas Mason Co., 300 U. S. 577 (1937).
11 In Palko v. State of Connecticut, 58 S. Ct. 148 (1937). Italics supplied.
12 White, C. J., in Brushaber v. Union Pacific R. R., 240 U. S. 1 (1916).
18 P. 322.
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gested that men need the “ comforting fictions” of judicial jargon. He
(Chase) seems, however, to prefer the less charitable (and propor
tionately less accurate) explanation of Jerome Frank,14 whom he
takes to himself as a “ semanticist after my own heart” .15* He quotes 15
Mr. Frank’s proposition: “ It has become compulsory and respectable
for judges to give explanations of their decisions in so artificial a
manner as to insure, to the maximum, the concealment from the
judges and from others of judicial biases and predilections” . (Inci
dentally, Mr. Chase, may we be permitted to add to your Index
Expurgatorius Mr. Frank’s “ predilections” , and Mr. Arnold’s “ tech
nique” ?) It is a pity to have to note the absence of the best expression
to date of why judges act as they do— Cardozo’s Nature of the Judicial
Process.
Semantics is something judges will never accept one hundred per
cent as long as they deliberately select words for the indefiniteness
of their expressiveness. Occasionally the judges do blow the smoke
screen away. The author rejoices in one of these behind the scene
glimpses, as afforded by Chancellor Kent whom he quotes 17 as having
written: “ I saw where justice lay, and the moral issue decided the
court half the time. I then sat down to search the authorities............
I might once in a while be embarrassed by a technical rule, but I
almost always found principles suited to my view of the case.” We
are indebted to Mr. Justice Holmes for several such instances of letting
the judicial hair down— where, for instance, he refers to the expres
sion “ police power” as an “ apologetic phrase . . . . convenient to
conciliate the mind to something that needs explanation” .18 Un
doubtedly the law would be healthier for more expressions like this
one, and like the explanation offered by Judge Andrews of the theory
of proximate causation:
“ What we mean by the word ‘proximate’ is that, because of con
venience of public policy, of a rough sense of justice, the law
arbitrarily declines to trace a series of events beyond a certain point.
This is not logic. It is practical politics. Take our rule as to fires.
Sparks from my burning haystack set on fire my house and my
neighbor’s. I may recover from a negligent railroad. He may not.
Yet the wrongful act as directly harmed the one as the other. We
may regret that the line was drawn just where it was, but drawn
somewhere it had to be. We said the act of the railroad was not the
proximate cause of our neighbor’s fire. Cause it surely was. The
14 F r a n k , L aw
P.
i0 P.
17 P.
274.
18 In

and the M odern M ind (1930).
324.
320.
321. Compare Hutcheson, The Judgment Intuitive (1929) 14 Corn L. Q.

Tyson & Bro. v. Banton, 273 U. S. 418 (1926).
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words we used were simply indicative of our notions of public policy.
Other courts think differently. But somewhere they reach the point
where they cannot say the stream comes from any one source............
“ It is all a question of expediency. There are no fixed rules to
govern our judgment. There are simply matters of which we may
take account. We have in a somewhat different connection spoken of
the ‘stream of events’. We have asked whether that stream was
deflected— whether it was forced into new and unexpected channels.
. . . . This is rather rhetoric than law. There is in truth little to
guide us other than common sense.” 19
It is likely that this sort of thing might be overdone, but it would
have been consistent with the author’s thesis to have argued that the
law has not yet had enough of it. Mindful of the writer’s low regard
for consistency, it still remains difficult to follow the argument he
has chosen to substitute for the more convincing case he might have
made for semantics and its place in the law. It is easy to agree with
the view that the importance of judges is what they do with cases
rather than what they say about them, and that nothing is essential
beyond “ Judgment for the plaintiff” , or “ For the defendant” , as the
case may be. Here, says Mr. Chase the semanticist, the judge would
do well to stop. “ I would be willing to take his decision, if he were a
good judge, without the ornament of citations.” 20 But at this point
the case for semantics ends, and it is Mr. Chase, the someone else,
who takes up a cudgel against what the judges do, or, to his way of
thinking, have been doing. He is concerned with the way “ certain
well-to-do gentlemen in great utility corporations and elsewhere
march straight to what they want. The whole exhibit is pie for
them. The Constitution, like patriotism, can become the last refuge
of scoundrels.” 21 He thinks it would be a rollicking sight, “ to see the
Standard Oil Company of New Jersey in pursuit of happiness at a
dance hall” ,22 and “ the Atlas Corporation enjoying its constitutional
freedom at a nudist camp” .23 Leaving the utilities and corporations,
he recalls that some authorities blame Taney’s decision in the Dred
Scott case as being at least a contributing cause to the Civil War.24
But what does this have to do with semantics? Is Mr. Chase quarrel
ing with the failure or refusal of judges to employ words that will
convey with clarity the ideas behind their decisions, or is he quarreling
with the ideas and decisions themselves? Would Taney’s decision
have been less a cause of the Civil War had he stated his supposed
19 In Palsgraf v. Long Island R. R., 248 N. Y . 339, 162 N. E. 99 (1928).
29 P. 321.
21 P. 325.
22 p

22.

23 P. 22-23.
P. 326.
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pro-slavery inclinations as the reason why he decided the case the
way he did? Would the matter be easier for Mr. Chase to stomach
were decisions rendered for the Standard Oil Company of New Jersey
and the Atlas Corporation without the frills of “ due process” and
“ constitutional freedom” ? Does he suggest that “ we keep looking
steadily at the man on the bench, a metaphorical pop bottle in either
hand” ,25 to let fly at the judge for talking in a befuddling manner,
however he decides the case? If we were true semanticists it would
seem that our chief concern would be with the lack of ideas, or the
incoherent expression of them, rather than with their substance and
effect. This, of course, does not mean that we should not in another
capacity have concern for the ideas themselves. But qua semanticists
it seems we should remain in character and not step out of the role
to pitch pop bottles qua dissenters on the affirmance or disaffirmance
o f judgments. It is a broader criticism of the gospel generally to say
that, as Mr. Chase presents it to us, semantics sometimes seems
confused in purpose. What we need are fewer words and more con
cepts. We will never relinquish our “ blabs” of “ communism” and
“ capitalism” and “ fascism” as long as we practice contraception of
ideas. Take such terms as these away from us and we will be inar
ticulate (which, it may not be amiss to remark, may be a consum
mation devoutly to be desired). If so worthy an accomplishment is
an end, or the end, of semantics, it is a gospel deserving of ardent
propagation. If it will aid us, in those rare moments when we have
ideas, to give clearer expression to them, its influence can not be
spread too far. But the integrity of such a cause should not (at
least in its initial stages) be weakened by the espousal of the further
objective of changing people’s ideas when people really have them.
Bringing the matter back to the law, semantics can be of definite
assistance, though, perhaps, it can never be pressed to the ultimate
influence of persuading judges to tell in so many words exactly why
they decide cases as they do. It is questionable if such an objective
would be desirable of attainment if attainment were possible. Hesi
tatingly I suggest that the complete case of what semantics can do
for the law has yet to be presented. Hesitatingly, I say, recalling
the author’s preliminary words of confession and challenge: “ This is
not an easy book to write. Perhaps it will give you an idea of how to
write a better one. The field is wide open, and cultivators are badly
needed.” 26 When the better book is written, it will undoubtedly be
written by Mr. Chase, and when it is perhaps the law will feel the
punishing influence of semantics more severely than it experiences
it here.
20 Ibid.
26 P. 17. Italics supplied.
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A mild maliciousness prompts this juxtaposition of comment on
Professor Morris’ Hoxv Lawyers Think. Mr. Chase quotes 27 Thomas
Reed Powell for the follow ing: “ If you think that you can think about
a thing, inextricably attached to something else, without thinking of
the thing it is attached to, then you have a legal mind” . So wondrously
weird a thing as this can be weighed and measured only by the most
intricate scales. Professor Morris supplies those scales. I do not
know whether to suggest How Lawyers Think as an antidote for
Tyranny o f Words (the chapters on judges and logicians), or vice
versa. Certainly Mr. Chase’s reactions to Professor Morris’ picture
of the lawyer’s mental processes would be highly diverting. I venture
the guess that the average lawyer, (Mr. Chase would semanticize me
here to discover that I have no ideas whatever of what constitutes
an average lawyer), will be as startled to see how his thinking wheels
go round as was the fat lady who, when shown X-rays of her
digestive tract, was moved to exclaim, “ May the saints preserve us,
but that ain’t me” . I think I might have obtained a plainer view of
Professor Morris’ dissection had the publishers of his book not seen
fit to leave the pages uncut at their turning edges. Most of them I
separated painfully, so that the book now looks not merely dog-eared
but dog-chewed as well. I must, however, own that an impoverished
patience compelled me to pass over a few uncut. At such points the
result, somewhat naturally, was a slightly disjointed comprehension
of what the author was talking about. I gathered enough, however,
to bring conviction that it is a lucky thing for the law that judges
feel decisions first and think about them afterward.
F. C. N ash .**
BOIES P E N R O SE : SYM BOL OF A N E R A — by Robert Douglas Bowden.f
Greenberg, Publisher, New York, 1937. Pp. ix, 274.

The title of this book might well have been “ Our Law s: How They
Are Made, and Who Makes Them.”
“ Big Business had a like contempt not only for the voters but for
the unintelligent gentry who were sent to legislatures. Most of them
were downright stupid about the important things they were supposed
to legislate about and were either swayed by the use of a little money
or hoodwinked by the more intelligent lobbyists who were experts
surrounded entirely by ignorance.” 1 So much for the enlightened
esteem in which Penrose held the people’s representatives.
27 p. 309.

* Professor of Law, Georgetown University School of Law; former editor of
this J ournal .

f Author, I n D efense
i P. 70.
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A summary of Boies Penrose’s policy with respect to legislation is
revealed in a discussion with “ Iz” Durham, his political lieutenant,
during which Penrose said:
. ‘I decided to get far enough
along to be able to control legislation that meant something to men
with real money and let them foot the bills. Never commit yourself
but always be in a position where you can if you choose. The men
with money will look you up then and you don’t have to worry about
campaign expenses.’ ” 2
The following colloquy with his political godfather, Matthew Quay,
illustrates Penrose’s political philosophy:
“ ‘Take it from me, Mr. Quay, this petty thievery won’t pay. You
almost went to the pen for a measly hundred thousand. Don’t forget
that!’ ”
“ ‘I am still at large,’ ” replied Quay.
“ ‘Some day you will be calling me to help you out,’ grunted Penrose
in disgust. ‘Look at all the things these corporations can do; all the
millions they can uncover, with a little encouragement from legis
latures. And they pay well for such encouragement. Damned w ell!’ ” 3
As to Penrose’s principal aspirations, the following quotation is
enlightening:
“ Penrose was young, robust, and eager to learn how to make mayors,
governors, senators, judges, and how to control them. Or perhaps,
Presidents! He was thinking of Martin Van Buren.” 4
Mr. Bowden, in this biography of a super-boss, adopts a decidedly
realistic attitude toward legislation and the manner of its making.
All too frequently, the law student concerns himself with the law as
it comes out of the legislative mill, with never a thought as to how
it came to appear on the statute books. The courts are not competent
to pass upon the motives of legislatures influencing them in the enact
ment of statutes, as stated by the Supreme Court in Soon Hing v.
Crowley: 5 “ The rule is general, with reference to the enactments of
all legislative bodies, that the courts cannot inquire into the motives
of the legislators in passing them, except as they may be disclosed
on the face of the acts, or inferable from their operation, considered
with reference to the condition of the country and existing legislation.
The motives of the legislators, considered as the purposes they had
in view, will always be presumed to be to accomplish that which
follows as the natural and reasonable effect of their enactments. Their
motives, considered as the moral inducements for their votes, will
vary with the different members of the legislative body. The diverse
^P. 68.
a P. 69.
« P. 61, n. 1.
s 113 U. S. 703 (1884).
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character of such motives, and the impossibility of penetrating into
the hearts of men and ascertaining the truth, precludes all such
inquiries as impracticable and futile.” And again, speaking through
Mr. Justice Day: “ We have neither authority nor disposition to
question the motives of Congress in enacting this legislation.”. 6 As
the electorate is often heedless, how is the law student to ascertain
the underlying reasons for the adoption of legislation?
The biography under review will provide more than a few scattered
clues as to the practical manner in which laws are made, both in a
typical state legislature (Pennsylvania) ; as well as in the Federal
Congress. Titles of the six parts of the volume are suggestive:
I. Beginnings; II. Pennsylvania Days; III. Years of Growth; IV.
Senatorial Courtesy; V. The Nation’s Boss; VI. Twilight Zone.'
Beginning his study of practical politics in the saloon and at the
bar, Penrose soon threw himself into a routine election in the eighth
ward in Philadelphia, and astounded the local bosses by his compre
hensive grasp of the realities of the situation. The bosses, being
defeated, took young Penrose into the fold. At the age of twenty-four
(1885), Penrose was sent to the State Legislature in Harrisburg. In
contrast to the vast majority of machine-made politicians, Penrose was
of the blue-blooded Pennsylvania aristocracy, but almost entirely de
void, not of its arrogance, but of its hypocrisy. Bowden points out that
he had four essential traits of political greatness: 1. “ His first, last,
and only love was politics. 2. He had an unshakeable obsession of
greatness. 3. He was boldly, consistently, beautifully, free from
hypocrisy. 4. He had no scruples or ‘set’ principles to live up to
or avoid.” 7
The author gives another all-revealing glimpse of the Penrose
character in his report of a conference between certain attorneys of
long-standing and young Penrose. “ One day shortly after his ad
mission to the Bar, his law firm was delving into an important case,
and a few veteran attorneys had been called in for consultation.
Young Penrose sat around in bored silence listening but taking no
part in the deliberations. Suddenly one of them asked him if, in his
opinion, they had sufficient grounds for appealing the case.
“ ‘What do you think about it Boies?’
‘I think it’s a damned shame.’
‘What’s a shame?’ Allison asked in surprise.
‘All this talent going to waste,’ Penrose replied in his drawling
tenorish voice. ‘You men have been sitting here for three hours
quibbling over whether “ the” is more legal than “ a” , and nothing
comes of it, while a few nitwits down in Denny McGowan’s saloon
8 Hammer v. Dagenhart, 247 U. S. 251 (1918).
7 Pp. 44-46.
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run the city and pass up millions in franchises because they haven’t
brains enough to get ’em. Humph! . . . . ’
‘But this is the way to .become a good lawyer,’ one of them replied.
‘And respectable, I suppose? A corpse is nearly always respect
able............ *8*
Perhaps the most vital slogan of the political organization, as
exemplified by Boies Penrose, Matthew Quay, and preceding both of
them, the two Camerons, Simon and Donald, father and son respec
tively, was, “ If the law stands in the way, change the law !” The
author illustrates the long traditional and well-nigh respectable ante
cedents of the party organization in Pennsylvania with the follow ing:
“ William H. Kemple, Treasurer of Pennsylvania in the early
sixties, coined the famous phrase, ‘Addition, division, and silence,’
which instantly came into popularity as the working creed of the
state Republican organization. The law then forbade a state treasurer
to succeed himself, but that was soon changed, adopting the privilegeseekers’ code of ethics— if the law stands in the way, change the law!” 8
Together with his inheritance of the party leadership in Pennsyl
vania from its originator, Simon Cameron, by way of Matthew Quay,
Penrose also adopted Cameron’s definition of an “ honest” politician;
“ An honest politician is one who, when he is bought, stays bought.” 10
To the old-fashioned methods of the machine politician, Boies
Penrose brought a new and highly lucid intelligence. He knew what
corporate business wanted and needed, and was prepared to give it—
for a consideration. Not that he wanted the money personally, but
he had to have it to run the organization.
“ It isn’t surprising to learn that as Big Business, corporate business,
needed favors at the hands of the legislature, it sent its purchasing
agent to the source of favors, plentifully supplied with cash and
hokum, and proceeded to buy in the open market all the favors in
sight. But with several hundred corporations seeking favors at the
same source competition became very expensive, as well as bitter
and noisy. Penrose sent the lobbyists home and devised a better
method of contact. It was better for his bossism and of more value
to the corporations to deal directly through him for such concessions
as they wanted. He exacted flat sums from the corporations in turn
for promises given them that no legislation antagonistic to a given
concern would pass or remain in force. Thus nearly every corporate
business in the state found it desirable to fall in line, depending on
the favors wanted, of course, and make its donations to headquarters.
8 Pp. 47-48.
8 P. 54.
18 P. 84.
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The Organization expected and obtained an annual average sum of
approximately one hundred thousand dollars.” 11
An illustration of his absolute aversion for hypocrisy in any form
occurred during the early stages of the Great War, almost immediately
following the entrance of the United States into that conflict. Follow
ing Senator La Follette’s fight to prevent the declaration of war, he
carried on a bitter campaign against conscription. A highly inflamed
and incensed country demanded political ostracism, and the hunters
got ready to bring their quarry in. As La Follette entered the Senate
on the day when all this was to happen, a remarkable thing took
place. “ When Penrose saw him, he lurched to his feet, went to the
side of the Wisconsin Senator, placed his arm about those heavily
burdened shoulders, and walked down the Senate aisle thus. A strange
hush fell over that passion-filled assembly. Penrose’s act was silent
notice to the patriotic world that the boss of the Republican Party
would stand for no such nonsense as expulsion. La Follette was not
expelled. Sentiment? Not at all! Just sheer honesty. Why not let
every fellow think and act as he pleased. Speaking of patriotism,
what about all those fellows in the training camps ready to go to the
trenches? They were the ones who were patriotic. As for the rest of
the shouters they mostly interested themselves in maintaining the
security of Allied bonds. If we didn’t have several billions of dollars
invested in Europe to be saved from default, how patriotic would
some of the senators be?” 12 As for Penrose, “ He was opposed to all
war talk till along in 1916 when it became apparent that the Allies
might crumple, in which case our loans to Europe wouldn’t be worth
a thin dime! Then and not till then did he favor war to save our
investments and profits and markets. Make the world safe for
Democracy? Hell! What’s democracy? Whose got it? More than
that, who wants it?” 13
As the author summarizes the “ boss” : “ He was the crown prince
of a political dynasty in an era that demanded a political autocrat,
and as such, he was for years the real power behind the political
throne in America.” 14
W a l t e r H. E. J a e g e r . *
n P. 91.
12 P. 233.
is p. 233.
u p . 54.
* Professor of Law and Director of Graduate Research in Georgetown Uni
versity School of Law.
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T H E COMMERCE C L A U SE U N D E R M A R SH A L L, T A N E Y A N D W A IT E —
by Felix Frankfurter.! The University of North Carolina Press, 1937. P. 114.

This comparatively brief volume of 114 pages contains the three
Weil Lectures on American Citizenship, delivered by the author at
the University of North Carolina in the spring of 1936. In the period
covered, the principal commerce clause problem considered by the
Court was the effect of the clause as an implied limitation upon the
powers of the state. The question of the permissible scope of federal
power under the clause in question, which is so trenchant today, arose
at a later date. The author attempts no analytical, legalistic, or
exhaustive exposition of the court’s doctrines upon the chosen topic.
The problem considered, one very congenial to Professor Frankfurter,
is the impact upon the law of the commerce clause, and of the juristic,
political, and economic views of the three chief justices, who were
in a position to give to it direction and content in its formative stage.
The author makes no claim to an exact demonstration of any thesis.
Too many factors enter into the shaping of law to permit of such a
pretense. The essay’s “ chief impulse must be the hope of stimulating
confirmation, or contradiction, and especially that pertinacious in
quiry into the cultural and psychological roots of legal doctrine on
which very little spade work has yet been undertaken’’.
The distinguished author presents clear word pictures of the intel
lectual equipment and attitudes of the three judges he portrays.
Valley Forge made Marshall a nationalist. His personal and political
ties were with the federalists who had framed and secured the adop
tion of the Constitution. “ Local government was associated in his
mind with petty bickerings of narrow ambition and a dangerous
indifference to rights of property.” As a legal craftsman he was an
empiricist “ not tying the court to rigid formulas” . His experience
as a public man “ had reinforced a temperament to which abstract
theorizing was never congenial however abstract the language in
which he couched concrete results” .
Taney is viewed in a much more favorable light than, in the past,
has been the habit of historians. He was no bigoted proponent of
slavery, nor any narrow provincialist. He did, however, refuse to
exercise the judicial veto upon state laws, except where the clear
words of the Constitution unequivocally required it. His constitutional
position regarding the commerce clause is epitomized in a flat denial
that “ the mere grant of the commerce power operated to limit state
power” ; and in holding that state laws could de declared invalid
“ only if an indubitable conflict with the act of Congress was found
to exist” . “ Taney himself, during his nearly thirty years as Chief
f Byrne Professor of Administrative Law in the Harvard University Law
School.
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Justice, never voted to invalidate a state statute because it offended
the protection of the ‘dormant’ commerce clause.” In economic and
social outlook he is in juxtaposition, not with the extremists of
“ Shay’s Rebellion, the Kentucky Relief Laws, and the later Populists” ,
but rather with the “ Insurgency of the elder La Follette, the Progressivism of Theodore Roosevelt, and the New Freedom of Woodrow
Wilson” . He did have a distrust of the newly arisen corporation as
a “ threat to those more or less egalitarian hopes for American society
which he shared with Jefferson and Jackson” . As witness of this
viewpoint, Professor Frankfurter calls attention to the careful limits
placed on the constitutional rights of corporations by Bank of Augusta
v. E arle.1 But Taney respected the rights of private property and in
Bronsen v. Kinzie 2 invalidated, under the contract clause, state mora
tory laws on mortgage preclosures.
Waite is not a commanding figure like Marshall and Taney. His
role was not that of the statesman, but of the lawyer. “ He adhered
to the traditional canons of constitutional adjudication.” “ Waite pre
eminently belongs to the tradition of judicial self restraint.” He
therefore paid “ conscientious deference to the legislature’s own judg
ment of constitutionality” , refused to interfere with legislative choice
of policy, and recognized that many constitutional questions turn
essentially upon questions of fact. In so doing, Waite rendered great
service, but his fame is dimmed by an unfortunate lack of style.
“ The stuff of'th e artist was not in him.” He was too prosaic, too
much the lawyer, too little the political leader, to arouse enthusiasms.
The political, economic and legal attitudes of the three chief justices,
thus briefly outlined from the pages of Professor Frankfurter’s essays,
are impacted upon the law of the commerce clause as declared by
the courts over which they presided. Some eighteen or twenty cases,
beginning with Gibbons v. Ogden,*2
3*5and concluding with The Railroad
Commission Cases,4, are considered. At times the author departs
momentarily from the law of interstate commerce to illustrate his
point by such cases as Bank of Augusta v. Earle,6*The Charles River
Bridge case,6 and Munn v. Illinois.1
Personal preferences and prejudices of the individual judges un
doubtedly influence the constitutional decisions they make.8 To cor
113 Pet. 519 (U . S. 1839).
2 1 How. 311 (U . S. 1843).
2 9 Wheat. 1 (U . S. 1824).
1 116 U. S. 307 (1886).
5 13 Pet. 519 (U . S. 1839).
e 11 Pet. 420 (U . S. 1837).
1 9 4 U. S. 113 (1876).
8 This is particularly shown in decisions of the court under the Fourteenth
Amendment. See my article, Police Power— Legislation for Health and Personal

Safety (1929) 42 H arv. L. R ev. 866, 867-868.
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relate these views with the declared opinions is, however, an extremely
difficult task. In the first place, it is almost impossible to comprehend
within the scope of a few propositions the controlling temper and
philosophy of any certain individual. As Professor Frankfurter
shows, Taney’s customary reluctance to employ the judicial power as
a control over legislative declarations of policy gave way in the
Dred Scott case, where, he embraced an imagined opportunity to
protect the southern states and preserve the union from the efforts
of the free-soilers to prohibit slavery in the territories. Mr. Justice
Brewer was the arch conservative, but it has been suggested that this
deeply ingrained regard for womanhood led him to write the truly
liberal opinion in Muller v. Oregon .9 Justices Holmes and Brandeis
stand as apostles of judicial tolerance; yet they vote to declare uncon
stitutional state legislation determining the proper policy for dealing
with dissentient radi al minorities. Time and space limited the
number of cases Professor Frankfurter could discuss in a series of
lectures. Further exploration of the juristic field may, however,
throw doubt on some of the learned author’s generalizations. Thus
your reviewer is inclined to disagree with the assertion that Marshall
was a disbeliever in the efficacy of formulas. Marbury v. Madison 10*
is an outstanding example of syllogistic reasoning. McCulloch v.
Maryland 11 shows a naive faith in the magic formula of “ sovereignty”
as a device to determine unconstitutional impingements of the states’
taxing powers upon federal authority. He declared it an “ intelligible
standard applicable to every case to which the power may be applied” .
The “ original package doctrine” , the fancied distinction between the
commerce power and the police power, the doctrine that Congress
by its inaction declares an intent that matters left unregulated by it
shall be unregulated by the states, all received their judicial christen
ing from Marshall. The fact is that all persons, of whatever specific
political or economic persuasion, often apply dogma and logic to lead
them to ends they desire to reach, while they ignore such devices
when some other goal is desired. Waite’s chief characteristic is stated
by Professor Frankfurter to be a confinement of the judicial power
of nullifying legislation to those cases where the words of the Con
stitution unequivocally require it. Yet Waite wrote the opinion in
Hall v. De Cuir,12 nullifying under the commerce clause the statute
of Louisiana forbidding segregation of races upon vessels engaged in
interstate journeys. It is also difficult for your reviewer to reconcile
the character given by Professor Frankfurter to Justice Waite with
9 208 U. S. 412
i » l Cranch 137
n 4 Wheat. 316
12 95 U. S. 485

(1908).
(U . S. 1803).
(U . S. 1819).
(1878).
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the justice’s concurrence in Railroad Company v. Husen,'3 holding a
state embargo upon cattle from other states unconstitutional under a
“ dormant” commerce clause.
The individual views of individual judges may often explain the
results in specific cases. Such a study as Professor Frankfurter’s is
a necessary antithesis to such declarations as that of Mr. Justice
Roberts in United States v. B utler14 that the judicial function is
simply “ to lay the article of the Constitution which is invalid beside
the statute which is challenged and to decide whether the latter squares
with the form er” . Professor Frankfurter would, however, be the
first to admit that it is today as impossible to build a coherent system
of jurisprudence upon the foundation of psychological studies of
individual justices as it is upon logical deductions from traditionally
accepted legalistic premises.
Professor Frankfurter is today probably the nation’s best known
teacher of law. In these essays the distinguished author emphasizes
the importance of a good style in juristic utterance. Professor Frank
furter is no mean stylist himself— epigrammatic, with a fondness for
the unusual but expressive w ord: “ adumbrate” , “ cliche” , “ apergu” .
The subject matter of these essays illustrates his preference for the
psychological and historical approach to legal problems over the
purely analytical and logical. He is a firm believer in judicial tolerance
to legislative determinations of policy. Your reviewer is apt to add
a caveat, however, that no sharp line divides questions of policy which
are beyond the judicial cognizance from questions of fact or law which
lie within it. On the doctrinal side the author of these essays is
clearly the inheritor of the intellectual estate of Holmes, and of the
elder Thayer, quotations from whose writings are constantly made
in the pages of this book. From these essays those who have not had
the fortune of first hand contact with Professor Frankfurter may
catch a glimpse of the charm of his personality, the depth of his
learning, the facility of his expression, and the fundamental character
of his juristic method and philosophy.
R a y A . B r o w n .*

CH IEF JU STIC E W A IT E , D E F E N D E R OF T H E PUBLIC IN T E R E S T — by
Bruce R. Trimble.f Princeton: Princeton University Press, 1938. Pp. ix, 320.

Written in the de mortuis, nil nisi bonum tradition, this book pre
sents nevertheless an interesting— even amazing— picture of how
steady perseverance, aided and abetted by good fortune, raised one,
« 9 5 U. S. 465 (1877).
1*292 U. S. 1 (1935).
* Professor of Law in the University of Wisconsin Law School.
f Professor of Government in the University of Kansas City.
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who even to an admiring biographer was not a great man, to the
occupancy of a great position and enabled him to perform its duties
not only acceptably but exceedingly well in times that made such
performance more than ordinarily difficult. It is a tale reminiscent
of the Horatio Alger books and lends factual support to the Algerian
theory that hard work plus honesty inevitably equals success.
The author deals at considerable length with the ancestry and early
years of his subject; takes him through the struggles of the young
practitioner in what was then practically a frontier country, giving
at the same time a lively account of the conditions under which his
development as a lawyer occurred; then rather suddenly projects him
upon the national scene with an account of his activities as one of
counsel for the United States in the Geneva Arbitration. His appoint
ment to this position seems almost inexplicable to the reader— there
is nothing to suggest why one, who is not shown to have attained any
greater eminence than to have become a respected and moderately
successful member of a local bar, should have been selected to repre
sent the country in an international lawsuit of such transcendent
importance. His practice and reputation had been entirely local, and
even in his home state, according to his biographer, he does not seem
to have been regarded as in any way a profound lawyer or one of
any great genius. The author attributes his appointment to the fact of
his early friendship with Evarts— a not wholly satisfying explanation.
Something more than half the book is devoted to his career on the
Supreme Court, and while it succeeds in giving an interesting picture
of the man and his times, it falls very far short of furnishing a
satisfactory analysis of Waite’s constitutional doctrines or of his
influence in shaping the trend of Supreme Court decisions. Perhaps
the fault is that of the subject rather than that of the author. He is
credited— possibly to an undue extent— with taking the Court out of
politics during the difficult days of the Reconstruction era. He is
credited further with having “ ushered in the period of collectivism”
in this country through his decision in the Munn case 1— a statement
which one is inclined to believe would have somewhat startled Waite
himself. The author, however, seemingly prefers to classify him as
a judge without conscious theories of government or social or eco
nomic philosophy— or possibly rather as one who was unaware that
the decisions which he wrote necessitated or involved any choice
between sharply conflicting theories of this nature.
When it comes to Waite’s performance of his administrative duties
as Chief Justice, the author is much happier in his treatment. One
sees clearly a quiet and modest, but strong, man, conscious of his
judicial inexperience but also determined to suffer no undue slight
1 Munn v. Illinois, 94 U. S. 113 (1877).
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because of it, quietly but firmly resisting Clifford’s patronizing conde
scension when he first takes office, tactfully soothing Field’s outbursts
of temperament. One sees him groaning at the accumulation of work
on the Court’s docket, but yet methodically and sturdily proceeding
to dig into it.
The extent to which Waite was favored by fortune in attaining
national eminence is amazing. It was only after one appointee had
resigned and another had declined that he was appointed as one of
counsel at Geneva; his nomination as Chief Justice came only after
Conkling had declined it, and Williams and Cushing had failed of
confirmation. He was truly, as Judge Hoar is quoted as saying, “ that
luckiest of all individuals known to the law, an innocent third party
without notice.”
It is not difficult to make a likeable figure of Waite. Uncritical as
this biography is, it yet succeeds in showing him as a wholly modest,
unassuming, steadfast and painstaking man. To make of him a great
figure in our constitutional history is another matter. Even the
author’s enthusiasm for his subject stops short of the endeavor. As
a character sketch, as a picture of a man and his times, the book is
of interest. As a contribution to constitutional history, it is of only
slight importance.
R o ger H o w e l l .*

A N O U TL IN E OF ROM AN L A W — by John Spencer Muirhead.f W . Hodge &
Co., Edinburgh, 1937. Pp. xl, 199.

In the preface the author states that this work was undertaken at
the request of the General Council of Solicitors in Scotland, the board
charged with the duty of examining applicants for admission to the
practise o f the law. Its purpose is to aid students for the first pro
fessional examination, which presumably includes a test of familiarity
with the principles of the classical Roman Law. This is deducible
from the fact that there is contained matter both on topics like slavery
which were obsolete in the middle ages and also on such pre-Justinian
institutions as mancipation, fiducia, and cessio in jure. There is no
neglect of the “ pure Roman Law” as to which the author deplores
the insignificance of Scotch scholarly contribution.*1 The function of
the book and the limitation of space demanded o f the author deprived
him of the opportunity of doing more than exposing concisely and
correctly some of the main principles of the subject.
* Dean and Professor of Law, University of Maryland School of Law.
t Lecturer in Civil Law in the University of Glasgow, Clerk to the Faculty of
Procurators there.
1 P. xxxii.
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Nevertheless though a cram book, this has a peculiar and pleasant
flavor. The historical introduction contains pointed analogies and
flashes of dry wit. The special merit for a foreigner lies in the numer
ous and more or less detailed allusions to or exposition of the Scots
Law with its inimitable use of such terms as “ dole” (dolus), “ spuilzie”
(actio spolii), “ leige poustie” (legitima potestas). If Scotland has
not made important contributions to the complicated side of the
Roman Law, such expressions as these indicate that her sons regarded
it with a greater affection and felt it to be more real than the conti
nental authorities who speak of the “ primitive” legal thinking of the
great jurisconsults. One is reminded that Sir Walter Scott chose as
the subject of the Latin thesis for his degree the Digest title De
cadaveribus punitorum. It is not only amusing but edifying to per
ceive how the Scotch have employed and moulded the civilian doctrine
of every age from Ulpian to Pothier. One regrets that the conditions
under which he labored prevented the author from exposing the native
element even more prominently.
J. B. T hayer.*
T H E SCIEN CE OF JU D IC IAL PROOF— by John Henry Wigmore.f
Edition. Little Brown and Company, Boston, 1937. Pp. xxiii, 1065.

Third

A review of the last edition of this elaborate treatise of over one
thousand pages may seem unnecessary to those familiar with the
previous editions. To them a bare announcement is sufficient to evoke
interest. This comment is primarily addressed to lawyers and students
who have not used or read the earlier text.
The book is intended primarily to assist the active trial lawyer
who has little time and less inclination to waste it on mere general
izations in the field of trial practice— a field that has been productive
o f legal fairy stories and mythical instances, and replete with recitals
of actual or imaginary trial exploits. Trial lawyers who are unable
or unwilling to devote the time to forensic fiction but are anxious
to improve their own technique will find Colonel Wigmore’s latest
edition of great interest and assistance. It is solid instruction and
informative reading.
The author and his contributions to the science of evidence and
legal problems generally, are too well known to require any elaborate
eulogy. It is necessary only to locate the subject matter of the work
in the field of serious practice books to show its real significance and
value to the barrister. This can be done best by tracing its connection
with the law of evidence.
* Professor of Law in the Harvard Law School,
t Former Dean of the Northwestern University School of Law.
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We think of evidence as consisting of a body of rules and rulings
which are concerned, in the main, with the admissibility or non
admissibility of certain kinds of testimony; as something which is
applicable to the form in which the evidence is offered rather than
to the fact which the jury is presumed to consider. There is a decided
tendency on the part of teachers, judges, and lawyers to assume that
the principles of logic are universally known and applied consistently
in every case which is adjudicated. We usually fail to give the proper
value to the basic rule applicable to the facts which can be proven
as distinguished from the form of the evidence. We use the word
“ Relevancy” freely and often quite erroneously, believing it to have
some mysterious effect in establishing a rational legal connection
between the facts offered and the fact to be proven.
Pioneers in the art of evidence thought that juries and judges
could not be presented with all kinds of facts for their consideration,
although all known facts could be considered by a scientist or logician
in solving a problem in physics or the other sciences. In purely
scientific problems time is of no moment and the correct answer is
essential. Therefore, the scientist tests, or should test, each fact
presented no matter how remote; prove or disprove, and accept or
reject It as the problem requires.
Because of the time element in the trial of cases and the inability
of the judge and jury to test all facts offered, only a small part of
what is fundamentally logical can be presented to a court. Even at
that, there may be many facts which are legally relevant, some of
which carry more conviction than others and all of which may be
made more persuasive if properly marshaled.
It is in this field that the lawyer ventures upon what has hitherto
been an uncharted sea. He relies upon certain rules of thumb, and
the indefinite “ hunches” , unconsciously acquired from past experience.
This kind of empirical knowledge usually is no more than professional
guess work. The results of other cases quite often depend upon
obscure or unrecognized factors.
Colonel Wigmore, understanding and appreciating the confusion
which undoubtedly exists, has devised a formula, or better, an entire
system of formulae, which, if learned and used, will enable trial
counsel to select from relevant facts those which are most likely to
impel the desired inference when properly assembled.
It is, of course, the ambition of most lawyers “ to develop skill in
thinking about evidence” as Colonel Wigmore puts it. If such lawyers
are willing to concede that they have something to learn about this
kind of thought (if only a little) the work will be of more than usual
interest to them. If they are serious in their ambition they will be
intrigued by the manner of presentation and helped by the method
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outlined. They undoubtedly will acquire a facility in the handling of
evidence which their own experience would not have taught them.
The first four parts of the Science of Judicial Proof are presented
as a drill in the methods of analysis and include many helpful illustra
tions taken from the experience of others which are intended to
supplement one’s own acquired knowledge. From these the reader
will discover that the types of mental processes used in dealing with
and classifying masses of evidence are relatively few. He learns to
recognize and use them with some facility until, by practice, his
mind functions automatically and accurately in the solution of the
elementary problems. Finally, he is led through the simpler steps of
such reasoning to an attack upon the solution of the more complex
groups of facts which occur in substantial legal controversies.
The book is replete with illustrative cases, taken in the main from
actual controversies but supplemented by others from fictional sources.
The reader need not fear that the diagrammatic set-up of the various
reasoning processes will be medicine too strong for the ordinary
constitution as he will derive a maximum amount of instruction and
entertainment from the factual treatment.
In the present edition of this work new text has been added to
many sections on topics of modern origin or recent development,
notably, police science, perception by scientific processes (e. g., Blood
group composition to evidence paternity, microscopy, spectroscopy,
roentgenology, radio, television, telephony, telegraphy, teletype, tel
autograph, and chemistry), faked appearances, models, charts, photo
graphs, motion pictures, etc.
While the author modestly admits that the working scheme out
lined is “ a mere provisional attempt at method” it seems but fair
to dispute this characterization. Certainly the method is so far in
advance of pre-existing devices that it will be quite sufficient until it
is bettered by the same entrepreneur.
W alter L. Clark .*
PRINCIPLES OF CORPORATE RE O R G AN IZA TIO N IN BA N K R U P TC Y —
by Thomas K. Finletter. The Michie Company, Charlottesville, 1937. Pp. x,
835.

This is an excellent study of legal theory and practice in the reor
ganization of corporations under the Bankruptcy Act, as amended
in 1933. The book contains ten chapters and an appendix, the latter
embracing the Bankruptcy Act as amended, general orders in bank
ruptcy by the Supreme Court of the United States, a table of cases,
a list of articles and a very full general index.
* Professor of Law, University of Maryland Law School.
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The work is based upon the procedure and the theory of the reor
ganization act, but is more logical in arrangement than the present
section 77B. The first chapter is particularly valuable. It deals with
the origins and legal antecedents of the reorganization acts, with an
excellent background for a better understanding of the theory of 77B.
The author shows that, in many respects, this new section of the
Bankruptcy Act is merely a codification of prior equity liquidation—
reorganization procedure. The keystone position of the modern
creditor’s bill is clearly and interestingly described, as are also the
limitations upon its uses in reorganizations through federal equity
receiverships.
In the remaining chapters, the author discusses theory and practice
under 77B, under captions which may be fairly summarized or
abridged as follows: petition and answer, jurisdiction, administra
tions of business while reorganization is in process, claims, the reor
ganization plan, valuation of various types of properties and interests,
review of orders and decrees, collateral attack, and dismissal and
liquidation.
The text material is abundantly and richly annotated with refer
ences to current decisions of all courts and to articles in legal and
other periodicals.
Chapter VII, dealing with valuation, contains an especially helpful
discussion of a problem which is full of difficulties. Under this heading
the author considers the valuation of productive property with special
reference to various parts of an entire property, the valuation of
productive property as an entity or as an entirety, and the valuation
of non-productive property. Various methods of valuation are criti
cally examined in the light of judicial decisions and business realities.
Comment on certain cases is arresting, in the light of interpretations
frequently put on them by commentators whose standing excludes the
supposition that they do not speak advisedly; but this may signify
nothing beyond the fact that such a word as “ principle” is of elusive
and no standardized meaning, without an exact counterpart in external
reality. One such instance occurs where it is said that the Boyd case 1
“ did not establish any new principle” .2 True, the essential idea on
which the case turned may be old, the broad notion that equity does
not tolerate inequity— a general statement of very little value as a
guide, in a given case, until a court has spoken— received an appli
cation in this case in circumstances much out of the ordinary and in
such manner as to make the case a land mark in this branch of
the law.
1 Northern Pacific Ry. v. Boyd, 228 U. S. 482 (1912).
2 P. 386, n. 21.
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This treatise will prove valuable alike to student, law teacher and
practitioner. Even if the Chandler b ill3 be enacted— which seems
probable— the usefulness of the text will not be substantially impaired.
Sveinbjorn Johnson .**
T H E G O V E R N M E N T ’S H A N D IN BU SIN E SS— by Murray G. Lee.f
Voorhis and Company, New York, 1937. Pp. li, 451.

Baker,

Some prospective readers may be misled by the title of Mr. Lee’s
book, for it is devoted primarily to a discussion of what government
has not been permitted to do, rather than what it has done, in the
field of business regulation. Described in terms of the traditional
subdivisions of constitutional law, the author’s theme is the division
of powers between the nation and the states insofar as that division
affects the powers of the respective governments to control and
regulate modern business activity. Thus, the material considered is
divided into two parts. The first and larger part, headed The
National Government in the Federal System, is a survey of the
Supreme Court’s construction of those federal powers which are looked
to as the source of the national government’s authority to impose
upon business such regulations as the national interest may be deemed
to require. The second part of the book, The States in the Federal
System, is an outline of the extent to which the power of the states
has been held to be limited by the delegation of power to the national
government.
Although the author’s discussion is critical, his arrangement, to a
large extent, follows the doctrinal pattern of the cases. This is par
ticularly true of the chapters containing the discussion of the federal
power to regulate interstate commerce, which, quite properly, is the
first of the federal powers considered and occupies about half of the
book. In an introductory chapter, is given a brief historical sketch of
the legislation which has been enacted under the commerce clause—
railroad legislation, anti-trust laws, packers and stockyards legislation,
and N. I. R. A. As the first topic of the theme to follow, the author
poses the question, what is “ interstate commerce,” and the second
chapter is devoted to the definitions which the Supreme Court has given
in reply to this question. Here are thrown together cases involving the
most diverse kinds of legislation— state taxes, federal employers’
liability legislation, state acts restricting the interstate shipment of
natural resources, laws relating to the safety of railroad facilities—
thrown together for the purpose of detailing the various meanings
3 H. E. Rep. No. 8046, 76th Cong., 1st Sess. (1938).
* Professor of Law and University Counsel, University of Illinois,
t Member of the New York Bar.
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which the Court has given the term, “ interstate commerce,” which
Mr. Lee points out is artificial.
Having discussed what the Court considers to be “ interstate com
merce,” the author passes on to what he states to be the second major
question: How far can Congress go in regulating such commerce?
In Chapter III, consideration is given to what “ intrastate acts” may
be regulated because of their effect upon interstate commerce, and
another diverse group of cases is made the basis of this theme. The
next chapter is devoted to the problem of Hammer v. Dagenhart1 and
the power of Congress to exclude persons or commodities from inter
state commerce.
In the fifth and sixth chapters, which complete the discussion of
the commerce power, Mr. Lee offers his conclusions regarding the
proper scope of the power and the general effect of the decisions. Like
other writers on the subject, he deprecates the tendency of the Court
to limit interstate commerce to the physical interstate movement of
persons and property and argues that the commerce power should
extend to all business which, because of its interstate character or
effect, can advantageously be controlled only by the national govern
ment. Such business is referred to as “ affected with a national public
interest” .
Passing on from the study of the commerce power, the author con
siders more briefly the taxing, spending and postal powers and the
power of the United States to dispose of its property, under which
heading he discusses the TV A decision." Part I of the book is con
cluded with a chapter on the doctrine of “ dual federalism,” which is
regarded as first definitely established by the Hammer case. Part II,
comprising the last hundred pages of the book, consists of a discussion
of the commerce clause as a limitation upon the power of the states.
As said above, Mr. Lee treats critically many of the doctrines which
he describes, and the theme of his book is the necessity of adjusting
our constitutional system to the requirements of modern industrial
life. Probably most students of constitutional law will, to a great
extent, agree with his general conclusions. The book should be of
value to those readers who are interested in a readily available general
discussion of the part which the Supreme Court has played in the
ever important problem of the relation of government to business.
However, if the book is to be judged as a work of legal scholarship,
certain shortcomings cannot be overlooked. In the first place, the
author has in the main organized his material on the basis of doctrine,
which he, himself, emphasizes is artificial and unrealistic. There
may be nothing per se good or bad about such an arrangement, for a
1247 U. S. 251 (1918).
2 Ashwander v. Tennessee Valley Authority, 297 U. S. 288 (1936).
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book which merely describes doctrine by its verbal outlines may have
value. But, Mr. Lee essays much more than this. He undertakes to
discuss the doctrine critically in terms of the results reached in the
particular cases in which it has been employed. His organization
does not lend itself readily to this kind of treatment. Thus, in the
chapters on the commerce power it is difficult to find a clear appraisal
of what the doctrine means or how it has been employed with reference
to the significant types of regulation involved. The power of Congress
to control the prices o f goods shipped in interstate commerce may be
taken as an example. Of Congress, it is stated that “ it cannot regu
late wages, hours, prices and production in such “local’ industries as
mining, agriculture and manufacturing seems to have been settled
by the Schechter case and the Guffey Coal case.” * Later on, doubt
is cast upon this assertion by the statement that the power of Congress
to fix the prices o f commodities shipped in interstate commerce pre
sents a special problem and that “the Courts have never passed on
this question, although an excellent opportunity was presented to it
in the Carter Coal Co. case.” 4 Finally the author’s original position
is reversed when he states that if the question is again presented, “ it
seems more than likely that the Court will adopt the minority’ s view
point,” 5 sustaining the power of Congress to control the price of coal.
This confusion in the handling of doctrine as applied to concrete
cases seems to extend also to the author’s application o f the test
approved by him— the existence of a “ national public interest” .
Having read the author’s criticism of the Hammer case * and his
argument for a broad construction of the commerce clause in order
that Congress may have power to deal with national industrial prob
lems which the states cannot effectively handle, the reader is startled
by the statement that “ an examination of the seven cases in which
the Supreme Court has held a law o f Congress to be unconstitutional
for the reason that it was not a valid exercise of the commerce power,
reveals that in none of them was there a national public interest, so
to speak, which demanded that the subject matter of the legislation
be entrusted to federal control.” 7 The Alton case, holding the Rail
road Pension Act unconstitutional, is dismissed with the statement
that the legislation was “ for the benefit of a particular class of
persons, and their relation to the safety and efficiency of the trans
portation system and to the national well-being was at most indirect.” *
Apparently Mr. Lee cannot wholly resist the temptation, so over
* P.
‘ P.
*P .
* P.
* P.
* P.

140.
166.
1TL
126, et seq.
188.
190.

1938]

B

o o k

R

e v ie w s

1099

powering for many legal authors, to make the decisions hold what he
would like them to hold.
Further examples of unsatisfactory analysis of cases could be given,
but to do so would unduly extend this review.
In conclusion, it should be noted that the book was written (the
preface bears the date December, 1936) prior to the Court’s decision
in the Jones and Laughlin case (April 12, 1937),9 in which the
National Labor Relations Act was sustained as applied to a company
manufacturing steel products. Of course, this decision greatly speeds
the obsolescence of much of Mr. Lee’s discussion insofar as it purports
to be an appraisal of the current situation. However, no legal author
can be criticized for not anticipating which way the members of the
center party of the Supreme Court will vote next.
Paul W. Bruton.*
N E U T R A L IT Y FOR T H E U N IT E D S T A T E S — by Edwin Borchard f and
William P. Lage. Yale University Press, New Haven, 1937. Pp. viii, 380.

In these times when dictators are pulling faces at other dictators
and at democracies, and when democracies are pointing fingers of
“ righteousness” at dictators, it is well to read “ the record” on the
past war as presented in the able brief of Mr. Borchard and Mr.
Lage on “ Neutrality for the United States” . It is interesting to
remember that in 1916 our slogans read “ to save democracy from
the ravishing hands of the autocrats” while in 1938 we are considering
our duty “ to fight to preserve democracy from the hands of the
dictators” , and it is discouraging to note that in 1938 we appear to
have learned little from 1917-1918 and to have built up very little
resistance to propaganda. One lays down this book with mixed feel
ings ; in part, a yearning for that day past or to come when the
classical rules of neutrality govern our actions unequivocally, and
in part a feeling of pessimism regarding our ability to apply them
under any future situation comparable to the late war.
The force of Mr. Borchard’s advocacy has already been shown in
such things as his writings on the declaratory judgment. He now
brings to the problem of neutrality the full force of his legal acumen
plus his most engaging skill as a crusader. The researches of Mr.
Lage have covered several years and provide ample material for Mr.
Borchard’s organization.
This book has all the effectiveness of a brief, although one wonders
at times to what judgment the brief is directed. First, the stage is
9 National Labor Relations Board v. Jones and Laughlin Steel Corp., 301 U. S.
1 (1937).
* Visiting Associate Professor of Law, University of Pennsylvania Law School.
t Justus S. Hotchkiss Professor of Law, Yale University School of Law.
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set for the problem by a discussion of the historical evolution of the
concept and rules of neutrality. Then follows a long and minute con
sideration of the actions of the United States prior to entrance into
the war. It points out carefully the steps by which this country,
while professing to follow, at least in the early stages, the rules of
neutrality, followed a path of unneutrality until there was no longer
any course but a repudiation of neutrality and a consequent inter
vention. The authors carefully apportion blame for this unneutral
action among many persons, and even when blame is placed directly
it is usually mitigated by the calling to witness that the characters
were but tools in the hands of ancient gods. There will be historians
to object to the interpretation placed upon documents and evidence
by the authors. There may be those who will object to the marshal
ling of evidence to prove certain trends of thought and opinion. But
few will deny the vigor and courage of the presentation.
The book traces carefully the events after the war, the Peace Con
ference, the League of Nations, the supposed demise of neutrality
and the rise of enthusiasm for collective security. The authors with
incisive method dissect the changing cults and climates of opinion
with which this country seeks to “ enforce the peace” . With lawyer-like
precision the authors strike at the indefinable quality of “ aggressor
nation” of “ embargoes” and “ sanctions” and conclude that these
phrases are but the legislative enactments of “ higher morality” and
“ war to end wars” . To those who hold that “ collective security” is
the one safeguard in a “ jittery” world, this book will be condemned
as a defense of an outmoded classical theory as inapplicable to present
conditions as Adam Smith to the New Deal.
While the authors have little to suggest of a constructive nature
except an exhortation that neutrality “ cannot be legislated” , that
“ neither the taking of sides nor widespread embargoes marks the
road to peace” , and that “ far more important are an honest intention
to remain aloof from foreign conflict, a refusal to be stampeded by
unneutral propaganda, a knowledge of the law and a capacity to
stand upon it, meeting emergencies and problems not romantically
but wisely” , yet the book serves to point out a fundamental conflict
in our thinking. On the one hand, we are possessed with a desire to
remain neutral, but on the other hand, we do not wish to refrain from
judgment on the conflict, from branding the aggressor, or from
helping that side, which in our opinion has the right. It is difficult
to be one and to act the other, or to be both and to act the one. This
book points out that neutrality “ means that the neutral state must not
intentionally hold the scales uneven or exhibit partisanship” . “ It is
not the neutral’s duty or privilege” , say the authors, “ to equalize the
handicaps of a belligerent arising out of geographical or other physical
considerations” .
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In some respects, the brief submitted by the authors proves too
much. It asserts the existence of rules of neutrality with ancient
and honorable parentage. It also discloses the “ lamentable” failure
of those possessed of these rules to apply them to conditions of actual
belligerency. It further asserts that in this era of “ undeclared wars”
and delayed “ recognitions” , the problem of definition of rights is
more complicated. It may be that in showing so clearly how unneutral
we have been while professing neutrality, the authors have laid the
ground in which the “ collective security” followers can bury the
old neutrality.
These are but a few points. Mr. Borchard and Mr. Lage have stated
clearly and in some respects too concisely their own views. In pass
ing, one remark is noted which in itself carries a germ of that which
deserves far more attention and investigation, viz., that “ the funda
mental problem of the distribution of raw materials and markets was
not even considered before 1936” . One wonders if it has been con
sidered at all, and whether the consideration of this problem does not
hold in itself far more hope for peace than either disarmament
conferences or rules of neutrality.
F e r d i n a n d F a i r f a x S t o n e .*

CRIME A N D T H E C O M M U N ITY— by Frank Tannenbaum. Ginn and Company,
Boston. Pp. xiv, 487.

What makes the criminal, and what it takes to unmake him, are
subjects currently receiving much attention. In “ Crime and the
Community” , Professor Tannenbaum traces in scholarly fashion the
development of the criminal, his detection, apprehension and con
viction by the police and the courts, and his punishment in penal and
correctional institutions.
In “ The Criminal Pattern” , the first of the book’s three divisions,
the author shows that the evolution of the criminal career is a natural
development within a group, and that the criminal, far from being
obstinately at war with his environment (society), finds in his special
group all the praise, sanction and encouragement that an ambitious
medical student, for instance, would find in his. The parts played in
this development by the family, politics, the varied cultures from
which our citizens spring, the American idea of success, and corrup
tion within law-enforcing groups, are shown with convincing clarity.
In the second part, “ The Administration of Criminal Justice” , de
fects in the choosing of personnel for the police, prosecuting offices,
and courts, in the administration of these important offices, and in
* Associate Professor of Law in the Tulane University College of Law.
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the criminal procedure, are pointed out. The re-current evil of politics
is shown at home in this field also.
The final third of the book, “ Punitive Processes” , deals with the
various types of penal institution, their administration, and the treat
ment of their inmates. One chapter, “ The Prison as an Organized
Community” , recites a unique experiment in self-government and
self-discipline among prison inmates, under the ultimate control, of
course, of the prison authorities.
The author makes no effort to suggest cures for the obvious evils
pointed out in his book, and admits in the final chapter, “ What of the
Future?” , that in this respect the book is “ largely negative” . How
ever, if a proper diagnosis is part of the cure, “ Crime and the
Community” will contribute much in pointing the direction which
reform should take. For instance, it would seem more efficient for
the forces of law and order to concern themselves with the preserving
of peace to person and property, and not with vain attempts to enforce
the moral code on all citizens, a wasteful effort productive of graft,
corruption, and general disrespect for law. Likewise, Professor Tan
nenbaum reminds us that the purpose of the confinement of convicts
in penal institutions is to prepare them for re-entry into society as
law-abiding citizens. Certainly as to all convicts except those serving
life sentences, that can be the only purpose. When one realizes that
ninety per cent, of all inmates are released into society again, the
absurdity of advocating abolition of parole every time a paroled
convict commits another crime is seen.
Professor Tannenbaum, in the first few pages of his book, expresses
impatience with the idea of the contrast between “ absolute” good
and evil, and throughout the first part of the book there runs the
suggestion that the criminal is made by forces not withm his control,
and does not ultimately choose his course. But if a criminal, through
no free choice of his own, commits an act which is not “ wrong” but
only displeasing to society, whence the right of the State to punish
him, or even to correct or re-educate him against his wish?
The book is rich in footnotes, has a bibliography at the end of each
chapter, an index of all authors referred to, and a comprehensive
subject index.
C h a r l e s B . M u r r a y .*
* Assistant District Attorney, United States Attorney’s Office for the District
of Columbia.
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LABOR ON T H E M AR CH — by Edward Levison.
York, 1937. Pp. ix, 325.

1103
Harper & Brothers, New

C. I. O. IN D U S T R IA L U N IO N ISM IN AC TIO N — by J. Raymond Walsh. W . W .
Norton & Co., Inc., New York, 1938. Pp. 293.
HO W TO D E A L W IT H OR GAN IZED LABOR— by Alexander Feller, and
Jacob E. Hurwitz. Alexander Publishing Co., New York, 1938. Pp. 664.

The three volumes reviewed herein cover as many different treat
ments of the most important question to face America since the Civil
War. A labor reporter, an economist, and two lawyers, who are self
styled experts in the field of labor negotiation, give a clear and com
prehensive picture of the American Labor Movement, the mechanics
of unionism, the present split in the ranks of labor, and the tremendous
change in labor’s attitude towards aid from the government and the
courts, two agencies long mistrusted under the Gompers’ theory of
“ voluntarism” .
The first book is a vital moving picture of the labor scene from the
days of the Knights of Labor and their social reform program, down
through the record of the American Federation of Labor with its
great contributions to the skilled trades, and finally into the past two
crowded years of the widespread organization of the mass industries
by the Committee for Industrial Organization. In the clear and
analytical style peculiar to one long trained in newspaper reporting,
the reader is taken back to the massacre at Homestead where steel
strikers were ruthlessly shot down by Pinkerton investigators. These
private police were typical of the purveyors of “ vocational education” 1
who have for more than half a century stood, gun in hand, over the
employee as he exercised his famed constitutional guarantee of “ free
dom of contract” , so zealously guarded for him by the courts that
consistently used that excuse to defeat progressive labor legislation.
From this point we move through the American Railway Union
strike of 1894, where the splendid organizing work of Eugene V. Debs
was destroyed by the court’s too liberal use of the injunction, the
government’s equally free use of the military, and Gompers’ inex
cusable failure to support what he considered was a move towards
industrial unionism. Then we see the everpresent failure of the
A. F. L. in the mass industries over a period of forty years, which
may be clearly traced to the continual jurisdictional warfare between
the crafts. With this failure we see also the wretched plight of the
unorganized millions who lived practically in serfdom. Rapidly the
account moves through the varying of the A. F. L., the slump in
prestige and membership after the World War, the election of William
Green to the presidency chiefly through the influence and support of
1 LaFollette Civil Liberties Committee Investigation of Cleveland Associated
Industries (1938).
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John L. Lewis, the gradual about face by the same Green from the
industrial principles of his own United Mine Workers to the craft
policies of the well entrenched craft leaders who now kept him in
power. All this sets the stage for the hectic period from 1933 to 1938.
With the enactment of Section 7A of the NRA, which technically
guaranteed the right to organize, Lewis seized the golden opportunity
offered, built the miners back to a membership of over 500,000, and
gave moral and financial help to other unions. The greater part of
the A. F. L. however completely missed this chance. Then, seeing
the advantages of a pro-labor administration, Lewis rallied his sup
porters in the other unions to demand organization of the mass
industries. This attempt was met with a refusal by the A. F. L.
hierarchy to organize what Tobin of the Teamsters termed “ the
rubbish” . These strongly rooted officials had no intention of imperiling
their life-long, well-paid positions. This flat refusal led to the final
show down at the Atlantic City Convention of 1935; and the C. I. O.
was born.
The phenomenal success of the C. I. O., its determined and essentially
honest attempt to make the American Standard of Living a reality
rather than a dream, and the aggressive manner of accomplishing
this aim, are unfolded in a stirring manner that warms the reader’s
heart to the struggle unbared, and brings home the vital importance
of the outcome to the American people. Then may one better appre
ciate the recent statement of John L. Lewis:
“ If the democracy of the United States is to survive, and if its
government is to be a true expression of the ideas of its citizens, there
are abuses that must be corrected.” Compared with this complete presentation, similar works must of
necessity suffer by comparison. Practically, it would be unfair to
compare any partial treatment of the labor question with Mr. Levison’s
effort. However, the second volume at the head of this article is
apparently meant for the same general type of reader, and a com
parison subconsciously shapes itself.
Mr. Walsh’s work deals entirely with the tactics, aims and policies,
politics, and the future problems of the C. I. O. True, there is enough
reference to the background of the labor movement to make clear the
many reasons leading to the emergence of this vitalizing force from
the dormant frame of the A. F. L. There is a detailed account of the
infamous Johnstown’s Citizens’ Committee, conceived by the “ Little
Steel” companies on the pretext of protecting the oft-quoted “ right
to work” which had strangely enough escaped the attention of these
same employers prior to the enactment of the National Labor Relations
2 Speech broadcast to Great Britain, March 15, 1938.
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Act. The author gives the inside story of the desperate struggles in
steel, auto, rubber, and radio— with the accompanying vigilante vio
lence, the murder of workers, and the operation of law enforcement
agencies biased by corporate bribes. Well may the average American,
having perused this picture of what actually happened in these strikes,
appreciate the deep felt utterance of Mr. Lewis when he said:
“ Labor, like Israel, has many sorrows. Its women weep for their
fallen, and they lament for the future of the children of the race.” *
Here, as in the previous volume, the prevalent American fallacy of
a sublime belief that every boy can become a power in business, or
President, or in some manner arise from a salaried existence, is
answered with the stark realism of facts. This belief is shown to be
but wishful thinking, which is largely responsible for the indifferent
and frequently hostile attitude of the man in the street towards the
cause of labor. In short, the work is a brief, easily read history of the
changes of the past two years.
Whereas the preceding two volumes touched but lightly upon the
legal aspects of the labor problem, and therefore were of peculiar
interest to the lawyer only insofar as they demonstrated the present
policy of labor to seek relief and encouragement in the courts, this
third volume deals extensively with legal decisions and influence in
the field of labor. There are about 125 court decisions and 160
N. L. R. B. rulings discussed, the purpose of the authors being to
demonstrate to the employers how they may
“ proceed in every step of their dealings with labor in such a way as
to safeguard their interest from the time that the negotiations com
mence until the final determination of the dispute.” 3
4
In the vernacular of the union worker, “ How To Deal With Organ
ized Labor” would be termed a scab’s manual. The lawyer might more
technically call it a handbook for legalized strike-breaking. The
chapter entitled “ Preparatory and Bargaining Tactics” 5 sets forth
the suggested procedure by which the employer may best minimize the
influence of unions on his workers, and still not be in violation of the
National Labor Relations Act as thus far interpreted by the Board
and the Supreme Court. In view of some of the more recent decisions
handed down by the Labor Board,6 the employer will probably think
twice before following several of these suggestions.
3 Labor and the Nation— Radio address by John L. Lewis, Sept. 3, 1937.
4 Preface.
3 P. 530.
6 Inland Steel Co. v. SWOC, 6 NLRB 66 (1938).
Griswold Mfg. Co. v. SW OC, 6 NLRB 49 (1938).
Williams Mfg. Co. v. U S W A , 6 NLRB 30 (1938).
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A most detailed treatment of the labor problem is presented here.
This involves a discussion of the history of labor, the structure and
mechanics of operation of the local and international unions, the
immediate and long range objectives of the union, recent legislation
in the labor field, the application of the National Labor Relations Act
(Labor Board decisions in a cross-section of cases) and the newly
developed weapons of the union such as the “ sit-down” strikes. After
presenting the above picture, a program of employer policy is care
fully mapped out in order that the employer may best know how to
avert labor disputes, or how the disputes may be ameliorated and the
losses minimized, if conflict is unavoidable. Each possible step that
may be taken by the employer is discussed in conjunction with its
effect upon the public, and its probable reception at the hands of the
Labor Board. By following such a program it is hoped that the
employer will be able “ to conduct his bargaining with labor in an
intelligent, effective and economical manner” .
The book should prove an invaluable asset to the employer, and
according to reports, several companies have already prescribed study
of it by their personnel men and other officials. Perhaps such study
will have a beneficial effect on all parties involved, and lead to more
intelligent collective bargaining and less arbitrary and unreasonable
defiance of the law such as characterized the Girdler display of “ labor
be damned” .
However, one is led to doubt the sincerity of the work as an effort
to diminish labor strife, unless, as may easily be concluded, such
diminution is sought to be accomplished by evasion and avoidance of
the law on the part of the employer. This doubt is created by the
inuendoes which mark the presentation of Labor Board decisions,
and the intimation that the Board has, and will continue to ride rough
shod over the rights of the employer. One particular example will
illustrate the point. The authors express great fears that confusion
will result from such decisions as that handed down by the Board in
the case of the National Electric Products Corporation.7 This case
drew much public attention when the U. S. District Court for the
Western District of Pennsylvania ordered the company to comply
with its “ closed shop” contract with the A. F. L. The Board, upon
the complaint of the C. I. 0., found that the contract in question was
collusive, having been engineered when the A. F. L. was without a
member in the plant, and the C. I. 0. affiliate was just about to ask
the company for a bona fide contract on the basis of its majority
membership. It therefore declared the contract void and unen
forceable. Such conduct was an unfair labor practice under the
N. L. R. A. and the Board was fully in the right in so ruling, having
7 3 NLRB 47 (1937).
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been given supreme jurisdiction in such cases by Congress. How this
can cause the employer confusion and distress when he knowingly
engaged in a violation of a federal law is most difficult to see. Another
cloudy dissertation along this line is made in conjunction with the
case of Hill Bus Co. and Brotherhood of Railroad Trainmen.8
Again, the intimations in the chapter entitled “ The Defensive
Strategy” are of the same nature. In its enumeration of the legal bar
riers to aggressive action by the employer, the book paints a threaten
ing picture of Board decisions which oppress the employer till he
fears to call his soul his own. A close analysis of facts will disclose a
different situation. Also, for men experienced in the labor field, the
authors seem in great doubt as to the real nature of the A. F. L.—
C. I. 0. split, suggesting several separate and distinct reasons in
different parts of their work.
One who sets out to read this work must resign himself to a tedious
job. It does not make light reading, but requires determined effort
for one to wade through its detail and repetition. One valuable
contribution the book offers to the student of labor law is a well
chosen table of labor cases, and an abundance of practical footnotes
dealing with pertinent labor decisions ranging from the depths of the
Danbury Hatters’ case9 up through the years to the present day
decisions of the court which are fast becoming a bulwark of labor
since the Jones & Laughlin decision.10
When, and if, finished with this volume the reader may well recall
Willmott’s observation with respect to lengthy books—
“ Of many large volumes, the index is the best portion and the usefullest. A glance through the casement gives whatever knowledge
of the interior is needful. An epitome is only a book shortened; and
as a general rule, the worth increases as the size lessens.”
Matthew F aerber.
CASES ON A M E R IC A N C O N STIT U T IO N A L L A W — by Noel T. Dowling.f
The Foundation Press, Inc., Chicago, 1937. Pp. iv, 1166.

This is a new edition of a work which first appeared in temporary
form in 1931. In the preparation of the present volume of some 1160
pages, Professor Dowling, beyond a doubt, has done a very thorough
piece of editing and compiling. The cases reported and digested are
less than 160 in number— not many of course, but that alone does not
tell the story. Some 120 of these cases are reported very compre
8 Case No. C-141, 173-D-135; 2 NLRB (1937).
9 208 U. S. 274 (1 9 0 7 ); 235 U. S. 522 (1914).
10 301 U. S. 1 (1937).
f Nash Professor of Law, Columbia University School of Law.
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hensively so as to bring out the procedural features more clearly than
is done in most case books on the subject. In addition to both majority
and dissenting opinions, much material is printed in foot-notes to
show what transpired in the lower courts, and the language of relevant
statutes is frequently quoted in such notes. In this way it is shown
more clearly just how and by whom the constitutional questions were
raised. About 34 additional cases are digested in a manner to indicate
something of the kind and variety of problems the lawyer is likely to
encounter in conducting his case. In other words the book is made
for students who are preparing to practice law.
The pedagogical theory of the book is that a limited number of
principal cases intensively studied will become centers around which
other related cases and materials are gathered. No doubt there are
many advantages in studying constitutional law in this manner. In
deed most teaching, whether in law schools or elsewhere, could profit
by this example. But that does not yet tell the story. Other annotations
uncover a veritable gold mine. Prima facie, it would seem to a reader
that practically every scintilla of pertinent law-review material is
cited in the annotations. However, the editor disavows in his preface
any such completeness of annotation.
The great majority of the cases are modern, but the work is not
lacking in a background of historical decisions. Three-fifths of the
cases were decided since the World War, and about one-fourth of
them from 1933 to 1937 inclusive. Only 44 of the cases in the volume
were decided before the twentieth century, and only sixteen of these
before the Civil War.
The fact that so many of the cases are modern makes available for
foot-note use a very extensive body of contemporary writings in legal
and political science periodicals. The great majority of important
modern cases in constitutional law have been the subject of many
case notes, and many of them have been the subject of feature articles
in periodicals. In appending this material at the end of cases, the
editor has arranged it in categories. When there are case notes the
first category is always captioned: “ The principal case is discussed
in :” followed by what appears to be an exhaustive list of case notes.
The other categories are informational and bibliographical and some
times in problem form.
The modernity of the book is surely justified by the vast expansion
of the regulatory activities of the federal government, set in motion
by our participation in the Great War and accelerated by recent eco
nomic and industrial conditions. The editor says in his preface that
he has aimed to raise two basic, major problems: first, what powers
are possessed by the national government; and second, the nature
and scope of the limitations on those powers and on the powers of the
States, especially through the due process clauses of the Constitution.
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Consequently some phases of constitutional law, which we are wont
to see in case books on the subject, are omitted. For example, eminent
domain and nationality are entirely absent. Citizenship is treated
incidentally. Taxation is treated only from the standpoint of the
power to tax. This is fully justified on the ground that most law
schools are now offering separate courses on taxation. The omission
of the constitutional phase of rate making and public utility regu
lation is proper in view of the fact that all schools now offer courses
on public utilities. The Nebbia case 1 is included for the purpose of
illustrating businesses affected with a public interest.
The classification is simple. Three preliminary chapters on The
Amending Process, The Judicial Function in Constitutional Cases,
and The Federal System, are followed by only six other chapters, one
on Powers Delegated to the National Government, another on Powers
of the States as Affected by that Delegation.
Four chapters on Limitations of the Powers of Government are
entitled: The Due Process Clauses, The Contract Clause, The Equal
Protection Clause, and The Clauses Relating to the Privileges and
Immunities of Citizens. Nearly one-third of the cases in the volume
are on due process and twenty cases cover the subject of commerce.
In addition to the usual index and tables of cases there is a Table
of Legal Articles arranged alphabetically by authors and covering
25 pages.
The book contains the very essence of a law school course on
constitutional law, enriched and enhanced by masterful editorial
work. Surely it will find a place in this vital field of study.
Robert McN air Davis.**
C A SES A N D M A T E R IA L S ON BU SIN E SS ASSO C IATIO N S— by Laylin K.
James.f Bobbs-Merrill Co., Indianapolis, 1937. Pp. xxiii, 1490.

It is now eight years since the rush began to save time in the legal
curriculum by combining Agency, Partnership and Private Cor
porations in so-called integrated courses in Business Organization,
Business Associations or Business Units. Other considerations, of
course, had a part in the change. Existing casebooks on private cor
porations generally reflected the litigation, philosophy and teaching
methods of an earlier generation. Partnership was thought to be a
fast-disappearing institution. Agency, as taught in law schools in an
age o f corporate management, reflected largely the simple P-A-T
relations of the eighteenth century. Separate treatment of the three
fields lost or reduced the possibilities for comparison and contrast in
i Nebbia v. New York, 291 U. S. 502 (1934).
* Professor of Law, University of Kansas School of Law.
f Professor of Law, University of Michigan Law School.
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the treatment of problems basically similar, but varying in legal
results as they appeared in one type of organization or another.
Increasing demand was being made by urban professional “ factories” ,
especially upon urban and national schools, for graduates more
thoroughly trained in the complexities generated by the Delawaretype o f statute.
From these and perhaps other factors was visualized the solution
of “ the combined approach” . Some of these incentives, of course,
affected all law schools, but others, particularly the last mentioned,
were distinctively local in incidence. Despite this, the lure of the
national market speeded production of the new product almost to
mass proportions. Each mail brought announcement of some new
book or series of books on Business Organization, or Units or Asso
ciations. Casebooks became “ materials” , though crowded with more
cases than any out-dated, unintegrated ancestor. Publisher was
arrayed against publisher, author against author, in the race for the
dead-line.
As often is true with mergers, the earliest attempts at consolidation
were only partially successful, particularly when regarded from the
viewpoint of the average law school’s problem. The rush for the
printer combined with the inherent difficulties of the job undertaken,
to make inevitable ignoring some important things, overlooking
others, and under- or over-emphasizing still others. Full allowance
for the stage of experimentation should be made and credit given for
the excellence in general of the work done. Nevertheless, it remains
true that it was marred for purposes of general utility by haste, the
dominating influence of the local objectives, and the inconsistency in
some assumptions underlying them.
One avowed objective, though concededly not the major one, was
economy of time. To achieve this something had to be eliminated.
On the other hand, there was the need for greater specialization
resulting from the “ factory” demand. This required addition and
intensification. How was the conflict to be reconciled? Generally
speaking, the factory won out over the curriculum. Its victory
dictated the nature and the quantities of both the reduction and
the increase. The new materials appeared in lengthy volumes (usu
ally 1200 pages or more) and often in series or sets of three or
four. Agency, Partnership and Corporations gave way as major
subdivisions to Finance, Management, Losses and Liabilities, plus
Reorganization, portions of Creditors’ Rights or Transactions, and
Bankruptcy. In one series Agency of the traditional type was retained
as the introductory material. Though these volumes were not designed
to handle the problem of the average school, the hinterland cannot
afford to appear to be out of fashion. If it cannot set the pace, it likes
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at least to march with the procession, sometimes even when the army
is one to which it does not belong. Some more conservative schools
have retained the traditional materials and organization, but many
others have fallen in line and adopted some, though generally not all,
of the new product. What, in general, have been the consequences?
Have there been gains, and if so, do they offset the losses?
In the first place, there are some gains and some losses which follow
from the very nature of the reorganization, and quite without regard
to the locale of use. Most prominent of the gains, perhaps, is the
relatively increased emphasis upon, and volume of materials dealing
with present day corporate problems. This is the greatly predominant
emphasis of all the recent publications. The student who takes all of
the courses in a school manned in faculty to give them, undoubtedly
learns a great deal more about the details of modern corporate law
than he did ten years ago from the generally prevailing four-hour
course in Corporations. He has also a larger volume of materials and
a greater variety of problems arising from the use of the business
trust. He learns much more about the details of corporate procedure,
and he derives some value, though in the reviewer’s opinion not so
much as was anticipated, from the use o f contrasts and comparisons
presented by the various types of organization.
To offset these gains, however, there are some very serious losses.
In the first place (and perhaps with the exception of one series), the
law of partnership has suffered almost what amounts to emasculation.
The quantity of partnership materials has been cut drastically to
make room for the expanded corporate ones. It is very questionable
whether this is sound procedure. As a business institution the part
nership is by no means dead, especially in the area west and south of
the Hudson. Probably relics remain east of it. Furthermore, the
partnership result often, if not normally, is the alternative to the
corporate one, and it is to avoid this that corporations are formed.
They are the two sides of the same shield. This consideration, of
course, was a powerful one motivating the new or combined approach;
but realization of its possibilities has been too largely defeated by
the entire elimination of the partnership materials. Finally, for
purely pedagogical purposes, there is no finer subject matter than a
well-rounded treatment of the major problems in partnership law.
The nature and distinctive characteristics of the firm, the problems
involving firm realty, fraudulent conveyances, enforcement of lia
bilities, accounting and distribution of assets, solvent and insolvent,
all present incomparable opportunities for the good old pastime of
rationalization. This may be an antiquated game, but it was a hard
and interesting one. The reviewer suspects it had educational values
much greater than those presented in much of the substituted cor
porate materials.
10
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Within the distinctively corporate area, also, certain shifts in
emphasis and omissions of problems formerly treated may be ques
tioned. Legislation designed to do so has not been too effective in
elimination of ultra vires problems. The scope of permissible manipu
lation o f the corporate (or legal) entity probably cannot be treated
adequately by incidental, rather than direct, attack as is attempted
in some of the volumes. Alteration of the institution’s constituent
documents and powers deserves more space than the case or two and
notes, however excellent, accorded it in some of the works. But these
are matters of emphasis and thus to some extent of taste. It seems
to the reviewer, however, that some or all of these matters have been
too greatly abbreviated in the combination volumes, often to make
room for less important material, such as the details of procedure in
calling and holding corporate meetings. Rigid “ conceptualism” still
has values which some types of “ functionalism” do not replace. Too
much of the new material is almost purely informational in character.
Finally, as a matter of general applicability, how has the system
worked from the standpoint of the average law school student,
whether in the large or the small, the rural or the urban school? A
few, but probably very few, will take all of the courses. Except for
the inadequacy o f treatment of partnership problems, these will come
out with a fairly well-rounded view of the field. But what of the
others? Most of them cannot or will not elect all of the courses.
Probably not more than one will be required. If they take “ Manage
ment” and “ Liabilities” or “ Agency” and “ Management” , what be
comes of “ Finance” ? In all probability these men will elect at most
courses covering two of the volumes or “ functions” . The other or
others will remain blind spots. Thus they come out lacking a wellrounded view of any of the basic legal institutions studied.
Everything said above, with one exception which emphasizes the
loss, applies with equal or greater force to the smaller, non-national
schools, which after all train the great majority of American law
students. Limited faculty numbers forbid offering all the materials
in any series. The blind spot becomes compulsory for all. Even the
student who would round out his course in the field cannot do so.
What these schools need and can give is not intensive treatment of
agency and management, or management and liabilities to the exclu
sion of finance, reorganization, insolvent distribution of assets, etc.
Most of their students will become general practitioners, not special
ists in some phase of so-called “ corporate practice” . Many will have
as many problems of partnership as corporate ones. While problems
of high finance, reorganization, and let us hope insolvency, will not
be as frequent as those of management and liability, all will need
some knowledge of each of these areas, if only in the organization,

1938]

B

o o k

R

e v ie w s

1113

conduct and winding up of the corner grocery company. What these
schools really need is a sufficient amount o f introductory material to
give a well-rounded treatment of the major outlines, the fundamental
problems and philosophies of the principal types of business organ
ization. Probably one or at most two volumes of normal length would
be sufficient to satisfy their need, and the need of the student in the
larger school who will not elect more than eight or ten semester hours
of work in the field. Heretofore we have not had this in the combined
course form. All the series have blind spots either from inherent
construction or from the operation of the elective system. If it be
objected that such a selection and organization as is advocated here
will have the same defect, the answer simply is that the issue is where
the blind spots shall be. It is the reviewer’s belief that it is preferable
for them to appear in the detail of particular phases than in total
elimination of large segments of the basic outline from the programs
of the great majority of students. Informational minutiae may well
give way even to old-fashioned “ principle” and rounded development
of the institutional functioning.
Professor James’ excellent volume approaches this ideal more
nearly than any of the volumes or series heretofore published. His
work is essentially an introduction to the field, not a minute develop
ment of specific phases. His aim is frankly stated as being “ to give
the fundamentals” . He has accomplished the task without thinning
down the content, conceptually or functionally. The student who goes
through these cases, statutes and forms will have a broad but not
shallow foundation, at least in corporations, and more in partnership
and business trusts than is afforded by the volume’s predecessors
under the normal student elective program. He has brought back
into the course in the first chapter adequate materials on the nature
and distinguishing characteristics of the ordinary partnership. The
problems arising from defective incorporation are resurrected from
the notes. A sufficient volume of cases dealing with the problems of
differentiating the shareholder’s personal rights 1 from his individual
corporate rights and both from those of the corporation as a body or
“ distinct entity” is included to enable the student to get his teeth
into these often elusive distinctions. The legitimate scope of use of
the corporate entity idea ( “ disregarding the corporate fiction” ) like
wise is brought back into more appropriate, direct and adequate
emphasis. The process of financing the corporation properly is
sketched within the limits of reasonable introductory treatment, but
not beyond that. Chapter III is constructed frankly as “ a perspective
chapter” on finance, including illustrative financial statements, forms
used in arrangements for marketing securities, and practically com
1 The word is used “ for short” to avoid Hohfeldian terminology.
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plete reprinting of the Wisconsin “ Blue-Sky” Law, the New York
Martin Act, and the Federal Securities Act of 1933. There are brief,
but valuable discussions of accounting terminology and usage by the
author. All this is supplemented in the following chapter by cases
relating to subscriptions and payment for shares. A satisfactory
amount of attention is given also to the related problems involving
the promoter and his activities. Perhaps the only suggestion of the
reviewer for improving this part of the work would be the inclusion
of a few cases illustrating problems of interpretation under the “ bluesky” statutes. In general, and particularly within the corporate area,
Professor James has distributed the balance of his emphasis wisely.
There are some omissions the writer would criticize. Although the
author has repaired the prevailing deficiency on the nature and dis
tinctive features of partnership, it is still true that that institution
has been relegated to the rumble seat, if not to the running board.
A consideration arising from the course organization in the author’s
school has resulted in elimination of materials on termination and
dissolution of partnerships. This is to be regretted, particularly in
view of the inclusion, for similar reasons presumably, of scanty
materials in the Vlth Chapter on the old P-A-T Agency. The converse
decision would have been preferable from the viewpoint of general
usage. The agency materials, in which the editor admittedly has
“ carried the trend of lessened emphasis a step further than others” ,
are totally inadequate, appear almost incongruous in their particular
setting, giving the one disjointed note to the book, and might better
have given place to the more important and here appropriate, but
omitted, partnership problems. There is lacking also adequate treat
ment of the nature and enforcement of partnership liabilities, at
common law and under now widely enacted, but varying statutes.
Perhaps the two cases used in Chapter I with reference to the entital
problem in partnership could have been more wisely selected. One
is really a case of interpretation of contract with the “ entital” idea
dragged in by the ears. The effect may be misleading, unless guarded
against by the instructor.
There is a vast amount of litigation also involving non-profit and
profit-making unincorporated associations which is almost completely
ignored. The brief quotation from the Coronado ca se2 is hardly
sufficient to call attention to these problems. Labor unions (increas
ingly in recent tim e), trade associations, chambers of commerce,
churches, lodges and clubs, all have business problems and these in
volve extensions, modifications and rejections of partnership law, as
well as, in some cases, that of corporations. Some attention to these
situations might well have been substituted for the cases devoted to
2 P. 99; United Mine Workers v. Coronado Coal Co., 259 U. S. 344 (1922).
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the increasingly less important “ joint stock company” and “ Pennsyl
vania partnership association” .
In the corporate area the principal omission, perhaps, is material
relating to foreign corporations, which give rise to much litigation
in the general practitioner’s hands, if only in the matter of hailing
them into court. Space for these important matters might have been
found by reducing to some extent that allotted to consideration of
voting problems in Chapter IV. Important as these are they do not
outweigh all consideration of the admission, jurisdiction over and
liabilities of foreign corporations. The existence and possible exten
sion of federally incorporated companies is ignored.
These criticisms relate primarily to matters of emphasis, and there
is, of course, room for difference of opinion concerning them. Within
Professor James’ objectives, it is neither possible nor proper to
attempt to include everything. While some of his choices are regretted
by the reviewer, especially those apparently dictated by local con
siderations, he regards them on the whole as making a distinct
improvement upon the combined course materials heretofore pub
lished, whether with reference to general adoption by average schools
or use by average students in others.
Mechanically, organizationally and editorially, there is little to
criticize in Professor James’ work. The job of case selection is well
done. His cases are alive with much of the quality which characterized
Professor Warren’s selection in his Private Corporations. Indeed
the latter’s influence frequently is evident in this phase of the work,
though not in that of organization and arrangement.
The arrangement is logical and simple. Transition is easy, as
illustrated in the first chapter in the smooth working over from the
partnership through the joint stock company and business trust into
the corporation. The major organization in seven chapters, with one
exception, Chapter VI, is well integrated and well jointed. The
material in Chapter VII, Extent of Business Operations, might well
have been placed earlier in the volume. Possibly the Strickland case 3
would better have been placed in Chapter I.
The editing of ’cases is, in general, excellent. There are a few in
stances of lapse in this respect, usually combined with and perhaps
resulting from faulty selection. In some the result of the decision is
not indicated, or not clearly so; in one, the historic Liverpool Insur
ance case,4 the long and painful discussion of “ corporateness” was
unnecessary to the decision rendered, and in others perhaps simpler
3 P. 504; F. M. Strickland Printing & Stationery Co. v. Chenot, 45 S. W . (2d)
937 (Mo. App. 1932).
4 P. 155; Liverpool Ins. Co. v. Massachusetts, 10 Wall. 566 (U . S. 1870).
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illustrations could have been used/’ On the other hand, the editor is
to be commended for using Justice Fellows’ opinion in Hemphill v.
Orloff 6 rather than that of Justice McReynolds in the same case on
appeal; likewise, as to his inclusion of the opinions of the lower court
judges in the Barclay case.’’ The notes are brief, but perhaps adequate
within the limitations of students as to reference to original sources.
Citations frequently are to annotated case series, rather than to indi
vidual cases. Occasional textual comment by the editor is of such
unusual quality that it is to be regretted he did not give us the benefit
of more. Copious and pertinent excerpts from statutes are inter
spersed among the cases; excellent forms, specimens, etc., are included
“ to emphasize the lawyer’s attitude” . More of these might have been
provided for the simpler types of unit. A few favorite cases of the
reviewer are missing, such as Rogers v. Guaranty 8 Trust Co. and
Baker v. Bates-Street Shirt Co.9 But these are, perhaps, carping
criticisms, or merely statements of personal preference. One other
omission remains to be mentioned. Insolvency and dissolution prob
lems are left primarily for treatment in other courses, presumably.
For the book’s gravest fault the publishers probably are responsible.
The paper is so thin and unmanageable that it will give constant
annoyance to persons using it regularly. A volume of this distinction
is deserving of better.
Perhaps the most honest statement of opinion the reviewer can
make in closing is that he intends to adopt and use the volume in his
classes for next year.
W iley Rutledge.*
5 See the cases on P. 129 (Willey v. W . J. Hoggson Corp., 90 Fla. 343, 106 So.
408 (1 9 2 5 )), P. 478 (Stone v. Young, 210 App. Div. 303, 206 N. Y . Supp. 95 (4th
Dep’t, 1 9 2 4 )), P. 611 (Buffalo Loan, Trust & Safe Deposit Co. v. Medina Gas &
Elec. Light Co., 162 N. Y . 67, 56 N. E. 505 (1 9 0 0 )), P. 939 (Hammer v. Werner,
239 App. Div. 38, 265 N. Y . Supp. 172 (1 9 3 3 )), as well as the Liverpool Insurance
Co. case cited supra, note 4.
6 P. 139; 238 Mich. 508, 213 N. W . 867 (1927).
J P. 908; Barclay v. Wabash Ry., 30 F. (2d) 260 (C. C. A. 2d, 1929).
8 288 U. S. 123 (1933).
8 6 F. (2d) 855 (C. C. A. 1st, 1925).
* Professor of Law and Dean, College of Law, State University of Iowa.

BOOK NOTES
T H E CLERM ONT A S S IZ E S OF 1665:
A T R A N SL A T IO N OF AB BE
F L E C H IE R ’S M EM O IRES SUR LES GRANDS JOURS D ’ A U V E R G N E —
by W . W . Comfort.f The University of Pennsylvania Press, Philadelphia,
1937. Pp. ix, 291.

The chief value of this book is the light it throws on the social
history of seventeenth-century France. The Foreword by the Honor
able William B. Linn, Justice of the Supreme Court of Pennsylvania,
gives much valuable information regarding the “ Grands Jours” of
Auvergne of 1665, held by the judges sent out by the king to repress
crimes which the ordinary judges of this province were apparently
unable to punish. Appointed by a special royal commission under a
decree which had to be registered by the Parlement of Paris, these
qualified judges were in reality a protection of the people against the
abuse of power exercised by feudal society. They indicated the trend
toward centralization of power in Paris in the person of the monarch,
and the corresponding weakening of the feudal lords from the time
of the Thirty Years War to the Revolution of 1789. This account of
the assizes of Clermont of 1665 is of particular interest to the man
of laws and the student of seventeenth-century France.
Louis X IV had found the nobles of Auvergne particularly recalci
trant and lax. To Clermont, the provincial capital, therefore, he sent
a court of Paris justices, made up of Esprit-Valentin Flechier, destined
to become one of France’s greatest figures in church affairs. To
amuse the wife of one of the judges, M. du Caumartin, the cleric
Flechier wrote down his impression of the many personalities who
entered upon the scene, together with a description of the social life
of Clermont and the country around, until in this book there lives
again the province of Auvergne in 1665. Delightfully refreshing,
these memoirs should appeal to all sorts of readers. Although they
omit much that the lawyer would want to know; yet, as Sir John
Macdonnell of University College, London, has said, they present an
unsurpassed picture of the sort o f crimes prevalent in remote parts
of Europe at that time. No less do they provide thought for those
who in witnessing the disintegration of the social system in Auvergne
in 1665 see, likewise, the present disregard for law and order on a
much wider scale.
Flechier’s account remained suppressed in France for many years.
The text was never included in the author’s W orks; it was not until
1844 that it was published separately by Gonod, from one of the
two manuscripts inherited by the author’s nephew at the time of
Flechier’s death. But the outcry against it was so great, especially
from outraged churchmen, descendants of the writer and local patriots
that the edition was suppressed. Since 1856, when Cheruel published
his edition, the Memoires sur les Grands Jours d’Auvergne have been
of value and interest to historians of France. This first English transf President of Haverford College.
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lation should be welcomed by students in several fields. There are
four illustrations, a table of contents but, unfortunately, no index.
The translation itself is well done.
Jo se p h

H E N R Y C L A Y — by Bernard Mayo.f
Pp. xiii, 596.

B . C o d e .*

Houghton Mifflin Company, Boston, 1937.

This volume is the first of a proposed trilogy to deal with the life
of the great Kentuckian. The story is here carried through the
American declaration of war against England in June, 1812, an
event which brought the first phase of Clay’s public career to a
dramatic conclusion. President Madison’s war message marked the
triumph of the frontier “ war hawks” who looked to Clay for
leadership.
The author has recognized that the prime duty of a biographer,
particularly one who deals with a political figure, is to draw the
portrait of his hero against the background of the environment which
produced him. A virtue of this book is to be found in chapters in
which Clay is hardly mentioned yet which the reader never forgets
are oriented to the main theme, the life of a single man. The young
boy, son of proselyting Baptist father, is seen at school and at play
in a Virginia, disturbed by Cornwallis’s invasion, and disordered by
the raids of Tarleton. The youth, who has graduated from a clerk
ship in a local store, is shown in the study of that great legal teacher,
Judge Wythe. An excellent portrayal of the older man follows. The
next important scene is set in Lexington, Kentucky. The author re
constructs with a wealth of detail the life and the politics of the
Blue Grass country in those frontier days when Kentucky was the
leading trans-montane settlement. In this crude, turbulent, and
often naive society, Henry Clay, a young man, tall and vigorous,
rises swiftly to leadership in the Lexington bar. The time is the first
decade of the nineteenth century. A series of courtroom scenes dis
close a resourceful contender in the combat of the trial, given to
dramatic strategems and to rhetorical appeals to juries. His almost
unfailing success in criminal cases, of which he had many, was, in
the apparent opinion of the author, due largely to his “ effective
exercise of the maxim that ‘Law is whatever is boldly asserted and
plausibly maintained ’ ” . There are other scenes which show Clay,
after a night of gambling for high stakes, working diligently at briefs
in civil suits arising under the land laws. When he graduated to
practice in the Supreme Court, Marshall rated him high and Story
praised his ability in legal argument. Apparently politics spoiled a
promising lawyer.
These Kentucky scenes and the portrait of Clay as frontier lawyer
and local politician are the chief and important contributions of the
* Instructor in American Church History in the Catholic University of America;
assistant secretary of the Catholic Historical Association; editor of the Catholic

H istorical R eview .
f Professor of American History in the Graduate School of Georgetown Uni
versity.

1938]

B

o o k

N

o tes

1119

book. It also adds details to the well known story of Clay’s part in
bringing about the declaration of war in June 1812. In its first form
the book was a doctor’s dissertation at Johns Hopkins. It is sound
in method and vigorous in the presentation of material. Its chief
defect is the author’s excessive use of quoted material in an effort
to impart vividness to the narrative. The result, however, is fre
quently to impede the flow of his narrative and to blur the images
which he is trying to create. The book has a full bibliography and
a useful index. It is carefully documented.
Ralph H. Gabriel.*

T H E CO N STIT U T IO N A N D W H A T IT M E A N S T O D A Y — by Edward S.
Corwin.t Fifth Revised Edition. Princeton University Press, Princeton,
1937. Pp. xxii, 193.

The present is the fifth edition of this useful little book, completely
revised and brought up to date. It contains the full text of the
Constitution of the United States and the twenty-one amendments
thereto, with brief explanations of the meaning and scope of each
passage which is at all obscure, and shows the difference between the
original meaning and that o f today. Constant reference is made to
recent important decisions of the Supreme Court. Professor Corwin
attempts to show in brief compass their place in the rapidly expand
ing fabric of constitutional law. This is not always easy and the
author’s summaries of the effect of some of the holdings may be
open to argument. For the layman who desires to secure a birdseye
view o f the subject, however, the reviewer knows of no other sum
mary which is comparable to Professor Corwin’s work.
To those familiar with the author’s outstanding contributions to the
field of constitutional analysis and interpretation, it is unnecessary
to point out that the book is realistic in tone and reveals the essen
tially political character of the Supreme Court’s function in the public
law field. Nor does the author seek to conceal his dissatisfaction with
decisions like the Schechter case, an “ extremely artificial view of
things” which now seems to have been abandoned in later pro
nouncements.
Taken as a whole, Professor Corwin’s book is designed to furnish
an excellent understanding of the actual, twentieth century meaning
of the most significant portions of the Constitution.
Pendleton H oward. J

TH E H ID D E N L IN C O L N : FROM T H E L E T T E R S AN D PAPERS OF
W IL L IA M H. H E R N D O N — edited by Emanuel Hertz. The Viking Press,
New York, 1938. P. 461.

It is safe to say that no one knows Lincoln as intimately as
William H. Herndon, his law partner for over sixteen years. This
intimacy fostered such an admiration of the great man, that upon
* Professor of History in Yale University.
f McCormick Professor of Jurisprudence in Princeton University,
f Dean and Professor of Law, College of Law, University of Idaho.
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Lincoln’s death, Herndon resolved to do everything in his power to
perpetuate the truth about the war-time President. For more than
twenty years thereafter, he pursued every source he could find that
might give some new light or substantiate old facts about his subject.
Every relative or early friend of Lincoln was interrogated and
pumped dry of facts. Herndon’s search was sincerely for the truth,
and even disagreeable facts were welcomed— not for debunking pur
poses, but in order to render human an idol that Herndon in his
admiration was afraid he would make too perfect.
Feeling incapable himself of putting the material he obtained into
suitable literary form for publication, Herndon secured the aid of
Jesse W. Weik, to whom he forwarded this great mass of material
as he gathered it. It was on this data that Herndon’s Life of Lincoln,
published in 1888, was based, but such discrimination was used by
Weik in writing it that much of the best evidence was passed .over.
It is a selection of the letters from Herndon to Weik, and letters and
statements from those who knew Lincoln which make up this present
book.
Lincoln, the lawyer, emerges from these pages as an able handler
of facts, but not as one very learned in text book knowledge. Although
he practiced long and successfully, he considered the law as princi
pally a stepping stone .to political life. His habit of telling stories
played as prominent a part in his practice of law as in any other
activity. His great effectiveness before a jury was due largely to his
ability to pick an appropriate anecdote to drive home his point. On
the circuit, he would help more than any of his associates in passing
the evenings with his inexhaustable flow of stories; while in his office,
all work would have to be put aside if he once started a single tale,
for it would inevitably lead to another. His respect for the law was
profound, for, as he once said, “ Law is nothing else but the best
reason of wise men applied for ages to the transactions and business
of mankind.”
Lincoln’s simplicity and honesty is nowhere better illustrated than
in his first case before the Supreme Court of Illinois. His entire
argument w as: “ This is the first case I have ever had in this court,
and I have, therefore, examined it with great care. As the Court will
perceive by looking at the abstract of the record, the only question
in the case is one of authority. I have not been able to find any
authority sustaining my side of the case, but I have found several
cases directly in point on the other side. I will now give these cases
to the Court, and then submit the case.”
Most of the material in this book has been used by former biogra
phers, and that, which has not, is more on the human or even porno
graphic side. Although the total effect gives a well rounded view of
Lincoln’s true character, perhaps in a better way than any other
method could, yet much of it is from its very nature dull and repe
titious. Herdon’s style in his letters is rugged and honest, but a great
deal of what he says deals with his own activities in obtaining his
facts, or in reiterating for the tenth time some Lincoln character
istic that seemed to him important. The result is not very smooth
flowing and the oasis is not as frequent as the desert. The book,
moreover, is of no use to the scholar as the letters are merely selec
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tions, the entire collection running to huge proportions. It is helpful,
however, in knowing Lincoln better for anyone who has the perse
verance to pursue it to its end.
Ross O’D onoghue.

K IN G ’S C O U N S E L : T H E L IF E OF SIR H E N R Y C U R T IS-B E N N E T T — by
Roland Wild and Derek Curtis-Bennett. The Macmillan Company, New York,
1938. Pp. viii, 275.

November 3, 1936, saw the final curtain fall on the last act of the
life of Curtis-Bennett, thespian, motorist and barrister. His thirtyfour years of practice stamp him as one of the greatest of defenders
at the Criminal Bar of England. Certainly no one in the history of
that Bar has appeared in morq murder trials than he.
His biographers have accomplished well the task of putting the
man on paper. Written in a conservative style which, at times, denies
to the reader a full appreciation of the tactical skill shown in a par
ticular situation, the book will afford interest to laymen and the legal
profession alike. If upon reading the book, however, one expects to
find a somewhat sensational treatment of the life of a criminal lawyer,
he will not discover it. Its absence is fitting. The style is in consonance
with the demeanor of a barrister, reserved, proper, formal.
The pre-public life of Curtis-Bennett occupies the early chapters
of the book and is rather lacking in interest. This is due, not to
literary dullness, but to the source of information— cryptic diaries
dealing principally with the purchase price of articles and the time
of arrival and departure on journeys.
After “ taking silk” ( i. e., becoming King’s Counsel) the barrister
is pictured, in an honest and factual manner, as the principal advocate
in many famous criminal trials, in the majority of which he enjoyed
singular success for many years. One of the highlights of his career
and, indeed, of the book, is the “ Trial by Peers” , seldom held in modern
England. The reader is given an excellent description of this “ historysoaked” proceeding.
The following quotation is indicative of the astuteness o f CurtisBennett: “ The art of cross-examination is not necessarily to know
what to ask, but to know what not to ask. It is quite easy to ask a
long series of questions in an angry tone and to think it is getting
you somewhere. The real art is never to ask a question unless you
know the answer beforehand. Sometimes you have to take a chance,
but even then it is often possible to get an idea of the answer before
the question is asked. And it may even happen that you decide after
all to move to another line of inquiry. If you can’t catch a witness
out in half an hour or so, you never will. You can cross-examine a
truthful witness all day, and the only result will be that he is telling
the truth more obviously at the end of your efforts than when you
began. There is also the common mistake o f putting one question
too many in order to emphasize a good point. You should be satisfied
with nearly establishing your point. If you try to obtain a more
emphatic answer, you may find the witness has had time to think,
and you will get an answer that will destroy all the good you have
achieved.”
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King’s Counsel presents an opportunity to spend a few very pleasant
hours with a famed lawyer as presented by competent biographers.
Jeremiah J. O’Connor.*

T H E L IE DE TE CTO R T E S T — by William Moulton Marston. Richard R. Smith,
New York, 1938. Pp. 179.

Mr. Marston, originator of the Marston lie detector test, presents
a collection of episodes gathered from his experience in lie detection
since he first startled the world in 1913. Mr. Marston’s greatest asset
is his honesty in decrying the erroneous statements that he is an
inventor of the lie detector. Nothing could be farther from the truth,
says Mr. Marston: “ I merely assembled some standard laboratory
equipment . . . . and used it in a new way for lie detection just as
everyone else has done since and just as chemists use test-tubes, re
torts and bunsen burners to perform experiments and discover new
formulae.”
Whether or not we should call Mr. Marston an inventor or origi
nator makes little difference when one considers his years of untiring
efforts in the search for truth. The lie detector is not some mysterious
sort of mechanism despite past florid journalistic reports, but a fairly
simple method of taking the systolic blood pressure of the testee
while under questioning, the truth or falsity of his answers being
judged by the record of his blood pressure. The whole thing is based
on the theory of it requiring more energy to tell a lie than the truth
and with a resultant rise in blood pressure.
The legal aspect of the lie detector presents a constitutional ques
tion in cases where the defendant in a criminal case has not waived
his constitutional guarantees. Many states refuse to admit lie detec
tors as evidence; but the progressive jurisdictions of Indiana, Illinois,
Wisconsin, and Ohio have accepted them. In the case of People v.
Kenny, decided March 29, the County Court for Queens County, New
York, admitted lie detector evidence tracing the history of the ad
missibility of other evidence such as finger prints, bullet markings,
and psychiatric examinations. Such evidence is admissible, the court
stated, only after many rebuffs and rejections at the hands of various
courts. There is no reason to believe that the lie detector will receive
any different treatment in time.
Mr. Marston has written a very interesting book and if he has
erred on the side of enthusiasm it is forgivable. The first eleven
chapters are written with the general public intended as readers:
the last is highly technical and is inserted to aid users of the lie
detector. While the gadget was primarily invented for crime detec
tion, the author shows many and greener fields for its use. Not only
does it prevent embezzlement among bank clerks, it also corrects
marital disorders and the abnormal child. Under its watchful aegis
true love is destined to run smoothly and probably it is only a matter
of time until the detector acquires a prophylactic quality.
John H. Rufe.
* Member of the District of Columbia Bar.
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