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THE earliest real estate transaction recorded in the history of the 
world, is the purchase by Abraham of the field of Ephraim, the 

Hittite.1 Another ancient record is a deed recorded on a tablet in Assyria 
in 670 B.C. The tablet shows four seals, the names of the persons 
affixing them, a description of the land, the terms of the sale, the names 
of seven witnesses and the date.2 

These records, however, were not public records and were only evi
dence of title as between the parties involved. A public system of re
cording instruments affecting real property has existed in this country 
since colonial days.3 This system of recording instruments in the United 
States is one of the few legal concepts not traceable directly to the 
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common law of England. Recording acts did not appear in England 
until the middle of the 19th Century. 

In feudal days land was transferred by some overt act, such as actu
ally going upon the land or by delivering to the grantee a bit of earth 
or some other article belonging to the grantor. This procedure was 
known as "livery of seisin" which in present day parlance means de
livery of possession. 

Subsequently, written deeds came into use. It was customary for 
a grantee to retain possession of his deed. Each new grantee in turn 
received a deed from the grantor together with all prior deeds and 
muniments of title, which he kept in a strong box. This method had 
the advantage of simplicity but provided no safeguard in the event of 
theft or fraud. 

The recording acts in the United States, by making a public record 
of land transfers, largely overcame the danger of theft and fraud. How
ever, in the main, they have destroyed the localization of documents 
which was a virtue inherent in the "strong box" method of keeping 
together documents affecting a particular parcel. 

The first legislation for recording of deeds and other instruments in 
New York was promulgated in 1664 by Governor Nicolls, the English 
Governor. 4 The clerk of the court of sessions was made the recording 
officer. 

The earliest legislation affecting the recording of mortgages was a 
Colonial act passed in New York in 17 53 , which provided for the regis
tration of mortgages with priorities regulated.5 The clerks of the 
"several and respective cities and counties were required to provide a fit 
and proper blankbook for the registering of all mortgages .. . . " 

Historically, this accounts for the method, at present in vogue in the 
United States, of having separate volumes and indexes for deeds and 
mortgages. Logically, there is no reason for such a separation. On the 
contrary, this separation is the cause of confusion when titles are exam
ined. However, the law of human inertia which is the tendency of 
human beings to continue to do something, whether right or wrong, in 
the same manner as was done before, has operated to perpetuate this 
illogical and confusing method in most recording offices. 

With reference to recording systems in the United States, the county 
clerks, who generally are also the clerks of the court, have been desig
nated as the recording officers for real property documents. Because of 
the habit of court clerks of indexing cases according to the names of the 

' Id. at 31. 
"Id. at 957. 
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parties, which is necessary in personal litigation, the system of keeping 
track of title documents by alphabetical indexes has become the estab
lished method. 

In early days and in small communities where transactions were few, 
this illogical method did not present any great hardship. As years went 
by and the population grew, the confusion caused by mixing all instru
ments affecting property within a county in libers with name indexes 
only, became a great burden necessitating ' 'searches" by specially trained 
people and retarding the examination of title weeks and sometimes 
months. 

The way out of this recording morass has followed two directions. 
First, the establishment of registers' offices to handle real estate instru
ments separate from the offices of the clerks of the court. Second, the 
localization of records by blocks and lots so that the instruments affect
ing a given parcel may be found without an alphabetical search. 

The first register 's office was established in New York City in 1812. 
This offiee created for New York County is still in existence and is the 
oldest register 's office in the United States.6 

Two major defects existed in the creation of the register's office for 
New York County. First, and of greatest importance, the faulty method 
of personal alphabetical indexes used by the clerks of the court was 
continued in the Register 's Office Act. Secondly, only instruments 
customarily recorded in deed libers and in mortgage libers were handled 
and recorded by the register. The county clerk, as clerk of the court, 
continued to handle all other instruments and retained and made entries 
in the libers setting forth the general liens resulting from the processes 
of litigation. These liens are: 

( 1) Money judgments; 
( 2) Notices of pending actions affecting title to real property ; 
( 3) Mechanics' liens; 
( 4) Other liens resulting from the filing of papers in the county 

clerk's office, such as bail bonds. 
The continuance of these defects of method resulted in a condition 

in New York which has cost property owners hundreds of millions of 
dollars. The wide extent of this evil is generally recognized throughout. 
the United States. 

The recording system is a derivative method of proving title. That 
is to say, the recording of a deed does not determine the title according 
to the language of the instrument, but merely preserves a record of 
the words of the instrument. The legal effect of the document is a con-

• . Y . Laws 1812 , c. 27, re-enacted N Ew Y ORK COUNTY LAW §§ 251 -25 7 (f). 
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clusion to be determined by the one dealing with the land. Because of 
the derivative character of titles under the recording system, defects 
of title may arise at any point in the history of the title even though the 
act or omission may have occurred a hundred years ago. 

Defects arising from the derivative character of title may be caused 
not only from omissions or errors in the public record , but also from 
happenings which are not required to be of record, such as death, mar
riage and insanity. These matters are referred to by professional 
examiners as "business risks ':. The effective cure for such risks is to 
get rid of the derivative character of titles by establishing a title register 
for each parcel of land, made official by law and determining title accord
ing to the entries on the register. The registration system of establishing 
title and transferring title by certificate is commonly known as the 
Torrens system, taking its name from Sir Robert Torrens, Land Com
missioner of Australia and famous as the first registrar-general under 
the Australian registration law. 

It is not the purpose of this article to go into the subject of registra
tion of title but rather to confine it to improvements in method feasible 
under the present recording systems. 

It will be observed that the recommendations in this article relate to 
mechanical improvements rather than to substantive law. This is so 
because the general purpose of recording acts is not to change the sub
stantive law but to provide for the place and manner of placing the 
evidence of legal rights in land on a public record. The defects attend
ant upon the search and examination of title have been caused by the 
inadequate method of a century ago. 

Improved methods of recording and indexing will not relieve the con
veya.ncer of the responsibility of interpreting the effect of documents, 
but they will relieve him of the drudgery and danger of laborious 
"searches" to locate the particular instruments affecting the particular 
parcel of land under examination. These improvements may be enu
merated as follows: 

( 1) Locality indexes according to block and lot maps. Alphabetical 
indexes are retained for collateral purposes; 

(2) Money judgments to be made specific liens and posted to the 
property of the particular judgment debtor; 

( 3) Notices of lis pendens and mechanics' liens to be indexed to the 
particular property affected ; 

( 4) Judicial sales under foreclosure , partition, execution and all 
decrees determining title to land including probate of wills and 
heirships to be filed in the recording office and indexed against 
the property affected ; 
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( S) Concentration of all indexes within the office in a single volume ; 
( 6) Lot sheets for each parcel of land upon which every instrument 

affecting the given parcel is noted. 
This enumeration relates to the mechanics of indexing. Appropriate 

legislation is necessary for the official adoption of indexing by locality 
for the purpose of constructive notice. 

In New York County the method of indexing property by blocks was 
put into effect January 1, 1891.7 

The effect of the New York block index law was to reduce the area 
of search from the county to the city block which greatly simplified 
the search. It does not eliminate the search because there are forty or 
fifty lots to a block and the name method of locating particular instru
ments had to be used to sort out the instruments within the given block. 

A Commission of Land Transfer was appointed in New York in 18848 

to prepare and report to the legislature legislation to facilitate land trans
fers in cities of not less than 300,000 inhabitants. The majority of the 
commission recommended the adoption of a locality index system by lot. 
A minority of one, however, recommended the block system which was 
finally adopted by the legislature.9 

It is interesting to note that the Title Guarantee and Trust Company, 
which had been organized a short time prior to 1884 by businessmen 
from Philadelphia, had just completed its locality plant for New York 
County according to the lot system and was an active opponent of the 
official adoption of the locality lot system for New York. 

The advantages of the lot system are obvious: 

(1) The necessity for protracted searches is eliminated. Under the 
alphabetical system records grow more complex with the pass
ing of years. A misspelling causes the searcher to lose track of 
his chain of title. The acquisition of more than one parcel of 
land by an individual results in the unnecessary examination of 
many instruments not in the chain of title. A single developer 
may deal in hundreds and sometimes thousands of parcels, 
every deed of which must be examined by the careful searcher 
to eliminate those which do not affect his particular lot. 

( 2) The time necessary for searching is reduced. 
( 3) The expense of searching is lessened. 
( 4) The lot system is simple and understandable even to the 

layman. 

7N. Y. Laws 1889, c. 349. 
9N. Y. Laws 1889, c. 349. 

8N . Y . Laws 1884, c. 324. 
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( 5) The use of the locality system increases the marketability of 
land. Transfer of title becomes simple and inexpensive thereby 
increasing its value as a more fluid asset. 

LAND MAP 

The base of every locality or block and lot system is the establishment 
of an official land map which shows blocks by their surrounding streets, 
roads or other physical demarcations. Each block receives a number. 
The block is divided within itself into the component lot or plots which 
are designated by numbers. Every lot may thus be identified by ref er
ence to the block and lot number. 

Theoretically, for the purpose of indexing, any arbitrary subdivision 
of the territory into numbered blocks and lots is sufficient but in practice 
it is advisable to use the existing area units whatever they may be. 

By a lot is meant any parcel of land, whatever may be the size or 
shape, which is separately owned and taxed. 

In city developments, block units usually consist of the typical 
city block and the divisions into parcels are usually referred to as blocks 
and lots. In rural communities, the areas of singly-owned parcels are 
larger, sometimes comprising farms of many acres. It is not advisable 
to subdivide undeveloped areas into theoretical blocks. The actual 
boundaries of ownership should determine the outlines of each parcel on 
the land map. In country areas it is customary to refer to the sub
divisions as sections and plots. The principle of locality indexing, how
ever , is exactly the same for cities as it is for rural sections. 

LAND MAPS AND TAX MAPS SHOULD BE UNIFORM 

In many communities the taxing authorities have made more progress 
than the recording officers in working out land maps. In other com
munities the reverse is true. 

In any case, the land map adopted should be used for taxing pur
poses as well as for recording purposes. Of necessity, the two tend to 
be identical because of the fact that taxes are levied according to the 
ownership of land. That is to say, the source of information for taxing 
purposes as to size and boundaries of parcels comes from recorded 
instruments. 

The adoption of a uniform land map with numbered blocks and lots 
or numbered sections and plots is of great financial advantage to the 
taxing authorities. In communities where tax records are kept by the 
name method, which is still largely in vogue in the rural sections of the 
United States, it is of practical importance for the assessor to know 
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whether or not he has all the land in his neighborhood entered on the 
tax roll. In copying tax records from books of one year into the books 
of another year an entry might be omitted. If such an error occurs and 
is not detected, that property may go untaxed. It is well known to the 
professionals that many parcels of land in rural sections are untaxed 
and have gone untaxed for many years. A sort of comradeship exists 
and makes it seem unsportsmanlike for a persori to "give away" another 
person whose land is not on the tax roll. 

Nassau County in New York is now completing a block and lot map 
prepared by the county clerk for real property indexing purposes. The 
taxing authorities in Nassau County have been slow to adopt this land 
map which has been excellently prepared. Most of the communities in 
Nassau County still keep their tax records by the name system. 

It is related that the City of Long Beach in Nassau County, having 
adopted the locality system of keeping tax records, added $59,000 to 
its collections in the first year for properties which had been overlooked 
under the name system.10 

PREPARATION OF LAND MAPS IN COMMUNITIES 

Where the tax department has engineers or draftsmen for the prepa
ration of tax maps, it is recommended that the tax department be vested 
with the authority of preparing an official land map for use in the 
departments. 

In counties where the taxing authorities do not have such facilities , 
there may be engineers and surveyors employed in the highway or road 
commissioner's office. The great advancement made in recent years in 
highway construction has resulted in the development of much map 
making material in the offices of state and county engineers. In such 
neighborhoods the county engineers in the highway department are 
the natural makers of the land map. 

The American Society of Civil Engineers has done much work in 
furthering the establishment of basic survey monuments.11 

A valuable study on the application of state systems of plane co
ordinates has been made by the State Planning Council of New York.12 

The adoption by recording officers of the locality or block and lot 

10Nassau County Development of Block and Lot Indexing, U. S. W. P. A. PROJECT No. 
6101 (465-97-3-46); Ransom and Povio, Nassau County New York Finds Land Map Cuts 
Costs and Increases Revenue (Oct. 1939) AM. CITY 58. 

ncommittee on Boundary Surveys. 
12Frederick, Preliminary Material for Use of Advisory Committee on Maps and Surveys 

(Filed in office New York State Planning Council, Albany, New York) . 
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method of indexing is retarded in many cases because of the large cost 
of preparing land maps. It is believed that it is not possible to install 
a locality system in a recording office until after a land map has been 
fully completed. While it is a great advantage to have a completed land 
map for indexing purposes, it is not necessary for a recording office to 
delay the commencement of such a system because of the lack of a 
completed map. 

It is entirely feasible to commence the indexing of future recorded 
instruments at any time by preparing a lot sheet with a diagram of 
the parcel conveyed as instruments are currently recorded. As successive 
lot sheets with their diagrams are prepared, the data is accumulated 
upon block or section maps. In the course of time, the land map is 
developed by the practical operation of the system. 

There are very few places, however, where considerable data for the 
preparation of maps does not exist. 

AUTHORIZATION BY LAW 

In order to make locality indexing effective for the purpose of con
structive notice, it is of course essential that the recording act for the 
county be amended. There is a certain advantage, however, in having 
the mechanics of the locality system substantially established before the 
recording act is amended. This enables an office to follow the line of 
least resistance and also to draft a statute which will fit into a developed 
system to which the conveyancing public has already become accustomed. 

ALPHABETICAL INDEXES NOT ELIMINATED 

The adoption of a locality method of indexing, even by official enact
ment, does not do away with the necessity of an alphabetical index. An 
alphabetical index, collateral to the locality index, is useful to a searcher 
interested in settling an estate where he does not know the property; also 
for judgment creditors and others interested in finding out what property 
is owned by a given person. When the locality index is adopted, how
ever, the name index is no longer used for the purpose of determining 
the chain of title. 

NAME CARDS 

Grantee name cards should be made currently as deeds are recorded, 
with the block and lot properly noted. The name cards should be ar
ranged in dictionary order. Two files are necessary, one for last owners, 
the second for transfer purposes into which grantee cards are placed as 
titles are transferred. When name cards are complete in an office, prop-
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erty owned at the present date by any person, as well as prior owner
ships1 may be determined on inspection. 

KEY BLOCK MAPS 

The map of a given block with its subdivision into lots is often re
f erred to as the "key block". The number of the lot under search 
furnishes the '<key" to the chain of title. When instruments are located 
in chronological order in the block and the lot number is marked oppo
site each indexed entry, the chain of title is picked up by following the 
lot number. 

This statement presupposes either that the block system has been in 
use for a number of years or that the instruments recorded prior to the 
beginning of the system have been examined and indexed according to 
the block and lot numbers. 

RE-INDEXING OF PRIOR RECORDED INSTRUMENTS 

It is not necessary for the commencement of a block and lot system 
that all instruments recorded in an office be first indexed. The indexing 
of all future recorded instruments may proceed without the re-indexing 
of prior recorded instruments. In the course of time, chains of title 
are developed. 

Any office, however, that may have additional help, may proceed to 
abstract and locate prior recorded instruments. This is known as re
indexing. 

The process followed for re-indexing is to abstract all deeds and 
other papers which may affect title. The abstract of each instrument 
is on a convenient form and shows the grantor and grantee or other par
ties; the date of record; liber and page; the description of the property, 
the estate conveyed and the subject clauses. At the top of the abstract 
form is a space for making a diagram of the property described. It is 
advisable to h.ave the abstractor abstract an instrument in its entirety 
to safeguard against error or omission. After the abstract is made and 
verified and the diagram drawn, it is located by comparing the diagram 
with the block map and entering the block and lot number. As abstract 
slips accumulate, they are sorted chronologically according to their block 
and lot number and entered upon the block and lot sheets. 

In re-indexing prior recorded instruments it is advisable to begin with 
the latest recorded instrument and go backward in point of time. There 
are two reasons for this order of procedure. First, if funds will not 
permit an entire job of re-indexing, the later recorded instruments are 
more useful to the searcher. Second, the earlier recorded instruments 
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often contain descriptions which are vague and difficult to locate. By 
first locating the property described in instruments last recorded and 
going backward through the chain of title, the difficulties of locating are 
simplified. The component parts of a tract fit together like a mosaic 
or a picture puzzle. 

In New York County the block indexing law was passed in 1889 and 
went into effect January 1, 1891.13 In 1910 a re-indexing law was 
passed authorizing the register to re-index all instruments prior to 1891 
according to the official block system.14 

It is sometimes said that locating by lots is more difficult than by 
blocks. The contrary, however, is true. In connection with the re
indexing work in New York, it was found to be more accurate and took 
less time to check the description of a lot against the diagram of the 
particular lot in the key block rather than to rely upon the bare outline 
of the block itself. 

The accuracy of the locating work is best tested by reading through 
the chain of title by the lot number to see that there are no breaks in 
the chain. A so-called "break" may indicate an error in locating, or 
an unrecorded deed, or descent of title by will or inheritance where 
this fact is not indicated in the recording office. In the latter case it is 
helpful to check the records of the surrogate's court to account for the 
"break" and satisfy the indexer that no error has been made. 

All data thus collected should be preserved and indexed in a manner 
useful to anyone searching a title. 

LAST OWNER 

The entries in the abstract index are made in chronological order 
according to the date of the instrument. The deed into the last owner 
should be posted on the lot sheet so that the last owner of a particular 
parcel may be readily ascertained. The last deed received for record 
is not necessarily the last owner's because frequently, correction or sup
plemental deeds or deeds omitted from records are recorded on a date 
later than the deed into the present owner. · 

MORTGAGES AND ENCUMBRANCES 

This method of re-indexing applies to mortgages, leases and other in
struments as well as to deeds. It is not advisable, however, to post on 
the lot index sheets references to expired instruments. 

'"N. Y. Laws 1889, c. 349. 
"N. Y. Laws 1910, c. 682. 
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OMITTED INSTRUMENTS 

There is a large number of previously recorded instruments which no 
longer have any legal effect. Laws relating to the legality of particular 
instruments in the state and county within which the block and lot 
system is being installed,, must be taken into consideration in determin
ing what instruments may be properly omitted from the re-index. A 
list of instruments authorized to be omitted was inserted in the amend
ment to the re-indexing law of New York County.15 This list may be 
used as a guide in other counties. 

Generally speaking, the list of omitted instruments includes mortgages 
satisfied of record; releases, assignments and other instruments affecting 
discharged mortgages; satisfactions of mortgages; leases which by their 
terms have expired and assignments of or mortgages upon and other 
instruments affecting expired leases; other instruments relating to ex
pired liens. 

ABSTRACT INDEX OR LOT SHEET 

In New York County, as a by-product of the re-indexing work, a lot 
sheet was prepared for each parcel of land. This lot sheet is designated 
as the abstract index. Its name indicates the nature of the sheet, which 
is not only an index to every deed and other paper affecting the lot but 
also constitutes an abstract of the chain of title. At the top of the 
abstract index appears a diagram of the particular lot with the block 
and lot number. Below it in columns are spaces for the entry of each 
instrument by the serial number, grantor, grantee, date of record, liber, 
page, estate conveyed, subject clauses and remarks. The abstract index 
for each lot is divided into three parts with a page for: ( 1) deeds; ( 2) 
mortgages; and ( 3) encumbrances other than mortgages. The form of 
each page is similar but a different color is used for each of the three 
pages. 

In New York County the abstract index was started in 1916 by the 
entry of the name of the last owner as of that date. Open mortgages 
were posted on the mortgage sheet and open leases and other encum
brances on the encumbrance sheet. Notations of covenants and restric
tions of record were also entered on the encumbrance sheet. 

A lot sheet, once having been prepared, is substantially permanent. 
Occasionally, the identity of a lot is changed by the division of a large 
lot into smaller lots or by the combining of small lots into a larger 
plot. In such case, the sheet of the grantee index for that lot is closed 
and a new one opened for the new lot. 

10N. Y. Laws 1910, c. 682, as amended N. Y. Laws 1912 , c. 220. 
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A change in a lot outline requires a change in the land map. The 
changes are noted immediately on the lot index sheet and at stated 
periods, usually once a year, the changes are officially made in the 
land map. 

In New York City, with 816,150 separate taxable parcels, some 
changes in lot outlines occur frequently, but a change in any given 
lot very seldom happens. Most lot outlines remain unchanged for fifty 
to one hundred years. The preparation of an individual lot sheet, for 
a given lot, may be done in an hour or so but having been prepared 
it will stand on the average for a generation. 

So, also, the recording of instruments affecting a given lot is infre
quent. Large recording offices like in New York may receive hundreds 
of instruments for record each day but the transfer of a particular lot 
seldom occurs. On the average, a transfer of a given lot happens once 
in twenty years. Titles to given lots have periods of activity caused, 
perhaps, by the death of an owner, sale of the lot to an operator and 
finally to a permanent investor. 

A lot sheet with space for ten transfers will usually take care of all 
deeds recorded over a century. 

The simplicity of the lot sheets and the ease and economy with which 
they are kept posted to date, after it is once started, is sometimes not 
understood by those who have not had experience. The common im
pression is that the enormous number of instruments of record make 
the problem so complex as to make the lot system impossible of practical 
operation. The prevalence of this impression is the result of the mixing 
of instruments in an office together in libers without regard to the prop
erty affected. 

CURRENT POSTING ECONOMICAL 

The current posting of deeds and mortgages to the abstract index lot 
sheet is done by marking upon the instrument when received for record 
the number of the block and lot affected. The description in the instru
ment is read against the indicated lot and if it is found to exactly coin
cide, then it is entered on the lot sheet. The posting of instruments 
directly to the lot sheet does not increase the work or financial burden 
of the recording office but, on the contrary, simplifies it. 

CHANGES IN SUBSTANTIVE LAW 

This discussion covers mainly the manner in which rights in land 
are recorded. How legal rights in land are created and transferred, 
either by common law or statute, is a subject of importance worthy of 
a separate study. 
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The modern tendency of law is in the direction of making the rules 
for creating rights and trans£ erring titles for real property the same as 
for personal property. If this principle is accepted it follows that gen
eral liens must give way to specific liens. There is no reason why a land 
title should be encumbered with the general lien of a money judgment 
any more than should goods or money in a bank. If a creditor wishes 
to hold a debtor's bank account, the statute provides a method of accom
plishment. Imagine the delay in business transactions which would 
result if the trans£ er of money or goods could not be made without first 
examining the judgment records in the county clerk's office. 

It is not intended in this article to enter into a discussion of changes 
in substantive law relating to land titles which may be desirable. The 
following suggest themselves: 

1) Descent by death, title to real property to pass to the adminis
trator or executor and transferred to heirs or devisees the same 
as personalty. 

2) Estate taxes, whether federal or state, to be governed by rules 
the same as for personal property. 

3) Corporation franchise t:uces, the lien to be made specific in 
amount and noticed directing against the particular property to 
be charged. 

4) Dower and curtesy to be abolished. These estates were elimi
nated in New York in 1930.16 

It is often argued that to require specific notice of liens for real prop
erty places an undue hardship on creditors and taxing officials because 
of the difficulty of determining the particular property which a person 
may own. This objection will be obviated by the adoption of improved 
methods of recording. 

'"N. Y . REAL PROP . LAW §§ 189, 190. 



INFANTS AS MEMBERS OF CORPORATIONS 
WILLIAM Q. DE F UN IAK* 

JT IS quite common to find infants as members of corporations, and 
only too frequently they perform the functions of stockholders, 

or even of directors or officers , without regard, both on their part and on 
the part of their fellow stockholders, to their disability of infancy. This 
subject of inf ants as members or stockholders of corporations is one of 
many varying aspects. Some aspects have seldom, if ever, been adjudi
cated or legislated upon. Others have been presented in the courts 
innumerable times, but only too often have resulted in conflicting 
viewpoints. Whatever the statutes or judicial decisions, throughout the 
subject there runs the unbroken thread of the disability of infancy. 

It is the purpose of this discussion to cover the subject of infants 
in all their relations to corporations, where existing authorities warrant 
the treatment of such matters. Omissions will undoubtedly occur un
knowingly, and many purposeful omissions will occur where a wealth of 
material on certain points would result in unduly lengthening this article 
if all such material were discussed. Accordingly, where duplication of 
authorities exist, the treatment is confined to representative cases, and 
citations are made to sources containing exhaustive collections of cases. 

AS AN INCORPORATOR 

Statutes creating or regulating the creation of corporations determine, 
of course, who can be incorporators.1 While some statutes prescribe the 
qualifications of persons who may be incorporators, requiring variously 
"persons of full age", "persons of lawful age", and the like,2 many do 
not define the qualifications required but merely give the right to be in
corporators to a specified number of persons or individuals.3 

*LL.B ., U niversity of Virginia (1924); Member of the Bar of Kent ucky and of the Bar 

of Cali fo rnia; Author: Fraud or Misrepresentation by Purchaser Inducing Sale of Shares 
of Stock ( 1938) 26 K Y. L . J. 285; R ight to D eficiency Judgment where .Mortgagee P 1tr

chasing at Foreclosure Sale Has Later R esold at a Profit (1 939) 27 K Y. L . J. 410 ; R educing 
R ate nf Dividend on Preferred Stock ( 1938) 14 NOTRE DAME L AWYER 23. 

1 13 AM. J uR. "Corporations", § 23; F LETCHER Cvc. CORP. ( Perm . ed. 1939) § 81. 

'An exhaustive listing of the v arious statutes is believed to be unnecessary, but several 

a re cited as exam ples. See ILL. STAT. ANN. (Jones, Supp. 1938) § 32.406 (" natural per
sons of the age of twenty-one years or more"); I ND. STAT. ANN. (Baldwin , 1934) § 49 13 

("n atural persons of lawful age"); N. Y. GEN. CORP. L AW § 7 ("na tural p ersons of full 
age") ; Wrsc. STAT. ( 193 7) ~ 180.01 ("adult residents of this state"). And see UNIFORM 

BUSINESS CORPORATIONS ACT § 2. 

"See, for example, IowA CODE ( 1935) § 8339 ("any number of persons"); MKH. S,AT. 
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Even in the case of statutes of the latter nature, it has been said to 
be clearly implied that such persons or individuals must be persons of 
full age who are capable of entering into valid undertakings in law. 
Nevertheless, the only direct authority for this statement appears to 
rest on two cases of rather ancient vintage, one a Canadian decision 
from the province of Ontario,4 and the other a New York case6 wherein 
the statement is considerably in the nature of dictum and is made on 
authority of the Canadian case alone. The rule has been repeated 
by textwriter after textwriter in parrot-like fashion until it appears 
now to be accepted without question from mere force of repetition , al
though analysis shows that the sole authority for it is the Canadian 
case ref erred to. 

A much sounder view seems to be that of an English decision. 6 In 
that case it appears that under the English Companies Act, which re
quired at that time a minimum of seven persons to sign the memorandum 
of association, without specification as to their age,7 a memorandum was 
signed by eight persons, two of whom were infants who subsequently 
repudiated and obtained the removal of their names. This left six 
signers as against the statutory requirement of seven. The court not 
only concluded that an infant was a "person" within the meaning of 
that term as used in the Act, but recalled that an infant's contract is 
valid until rescinded, and held, accordingly, that the company's regis
tration was valid at its inception and that the infant's subsequent repudi
ation of their contracts did not invalidate such registration or cause 
the company to become an unregistered company midway in its career. 

Faced by a somewhat similar situation under an analogous statute,8 

the Nebraska Supreme Court in 1934,9 upon the validity of an incorpo
ration being questioned because some of the incorporators were inf ants, 

ANN. (Henderson, 1936) § 21.3 ("one or more persons"); NEB. COMP. STAT. (1929) §§ 24-201. 
Likewise, the English Companies Act, (1929) 18 & 19 Geo. V. , c. 23, requires a mini

mum of seven persons, without specifying as to age. 
'Hamilton & Flamborough R oad Co. v. Townsend, 13 Ont. App. 534, 16 Am. & Eng. 

Corp. Cas. 645 (1886). 
0/n re Globe Mut. Benetfit Ass'n, 135 N. Y. 280, 32 N. E . 122 (1892), affirming 63 Hun. 

263 (N. Y. 1892). 
As to ordinary business corporations the New York statute now requires natural persons 

of full age. N. Y. GEN. CORP. LAW § 7. 
61n re Laxon & Co., [1892] 3 Ch. 555. See also In re Nassau Phosphate Co., 2 Ch. D. 

610 (1876). 
7This requirement is still in force. See English Companies Act, ( 1929) 18 & 19 GEO. V., 

C. 23, § 1. 
8NEB. COMP. STAT. ( 1929) §§ 24-201. 
0Thies v. Weible, 126 • eb. 720, 254 N. W . 420 ( 1934). 
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sidestepped the rule which has apparently grown from the Canadian 
case and declared it was unnecessary to decide under the Nebraska 
statute whether infants might or might not associate with others in 
forming a corporation, and said that while the presence of infants 
among the incorporators might prevent the formation of a corporation 
de jure, a corporation de facto may result where the attempt to organize 
is in good faith and the statutory requirements have been colorably 
complied with and corporate functions exercised thereunder, so that 
its existence cannot be called into question collaterally. 

This decision is in accord with a number of others, which hold that 
there may be a corporation de facto although one or more of the incorpo
rators was ineligible as such ( on grounds other than age) .10 It is well to 
bear in mind, however, that the Nebraska decision was in a state wherein 
the statute did not expressly exclude infants as incorporatbrs. In juris
dictions where the statutes expressly exclude infants, it could hardly 
be said that statutory requirements were colorably complied with, if 
any of the incorporators were infants. 

In any event, it would seem that the Nebraska court could have faced 
the situation as sensibly as did the English court, especially as in the 
Nebraska case it does not appear that any of the infant incorporators 
had attempted to repudiate their contracts. So long as they had not 
rescinded, their acts were perfectly valid, and the incorporation could 
certainly be considered a valid one. 

In some states, although the statutes as to incorporation of the usual 
business corporations provide expressly that incorporators must be adult 
persons, yet as to building and loan, fraternal or mutual benefit soci
eties or the like, the statutes of such states are not only silent on age 
requirements for those forming such associations or societies, but, in 
addition, expressly provide that infants may be members or stock
holders.11 Possibly, this would permit infants in those cases to join 
m forming such an association or society. 

RIGHT GENERALLY TO BECOME A STOCKHOLDER 

Any discussion of an infant's right to become a stockholder must 
necessarily involve, as one aspect thereof, his right to subscribe to. stock. 
However, since subscription to stock by an infant involves a number 
of matters peculiar thereto, it is discussed separately in the subdivision 

10See FLETCHER CYc. CORP. (Perm. ed. 1939) § 3806, and cases cited. 
11In Illinois, as to fraternal benefit societies, see ILL. INS. CooE ( 193 7) §§ 28 7, 296, !Lt. 

STAT. ANN. (Jones, Supp. 1938) §§ 66.962, 66.971; as to incorporators of business cnrpo
rations, see ILL. STAT. ANN. (Jones, Supp. 1938) § 32.046. 
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immediately following,12 and the discussion here is confined merely to 
a general consideration of the infant's right to become a stockholder. 

An infant, in the absence of statutory or charter restrictions, may 
become a stockholder in a corporation,13 and in practice it is quite com
mon to find infants as members of corporations, regarding themselves 
and being treated as in no way different from their adult co-members , 
although their situation is in fact very different. Some statutes ex
pressly provide that an infant may become a stockholder, especially in 
regard to such associations or companies as building and loan associa
tions,14 fraternal benefit societies15 and the like. 

In England, while it appears that a company may provide by its 
articles of association that no person under twenty-one years of age 
shall be registered as a member, such a provision is not common because 
it is unnecessary in most cases. Any company may refuse to register 
an infant as a stockholder; and, if it does register him in ignorance of his 
true status, may, upon discovering the truth, refuse to recognize the 
transfer and may remove the infant's name from the register and restore 
the name of the transferor.16 

The right to become a stockholder is subject, of course, to the infant's 
right to disaffirm the contract under which he purchased the stock or 
to refuse the gift or bequest under which he received the stock. These 
matters, however, are discussed subsequently.17 

AS A SUBSCRIBER TO STOCK 

An infant can subscribe for the stock of a corporation where not 
prohibited by statute or charter .18 Indeed, it is frequently expressly 
provided by statute, especially in the case of building and loan associa
tions, and fraternal and mutual benefit societies, that minors may 

12See "As a Subscriber to Stock", infra. 
'"Where statute, authorizing incorporation of mutual benefit associations and requiring 

certificate to state the limits as to the age of applicants, was silent as to whether minors 
could become members, it was held that in the absence of any statutes expressly or im
pliedly permitting or forbidding their admission to membership, it was not unlawful for 
the association to admit them, and the fact that infants were incapacitated to perform 
the duties of members did not bar tht-ir admission . Chicago Mut. Life Indemnity Ass'n ~,. 
Hunt, 127 Ill . 257, 20 N. E. 55 (1889). 

"See ILr.. STAT. ANN. (Jones, Supp. 1938) § 14 .18; Ex rel. Chicago Title & Trust Co. 
v. Kowalski , 307 Ill. 378, 138 N. E . 634 (1923); In re United Towns Bldg. & Loan A~'n, 
79 N. J. L. 31, 74 Atl. 310 (Sup. Ct. 1909). 

"'See ILL. !Ns. CooE (1937) § 287, ILL. STAT. ANN. (Jones, Supp. 1938) § 66.962. 
16See In re Asiatic Banking Corp ., L. R. S Ch. App. 298 (1870); (1936) 80 SoL. J. 1005. 
11See "As a Subscriber to Stock", "Contract for Purchase or Sale of Stock", etc., infra. 
'"See 13 AM. JuR. "Corporations", § 222; FLETCHER Cvc. CORP. (Perm. ed. 1939) § 1389. 
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become subscribers to stock.10 However, his rights and liabilities under 
~he subscription contract are governed by the same principles apper
taining to infants' contracts generally, where not for necessities.20 Thus, 
an infant's subscription and payment for corporate stock is voidable 
at his election,21 and he can recover the purchase money he has paid.~~ 

According to the better view, where the infant disaffirms he must return 
the consideration that he has received, where it is possible for him to 
do so.23 The fact that the stock may have depreciated in value while 
in his possession does not affect his right to disaffirm and recover the 
full amount paid by him.24 Even in those jurisdictions holding that 
an infant may disaffirm without returning or offering to return the stock 
although still in his possession, the principle is confined to actions at 
law wherein the infant seeks to recover the consideration which he has 
paid; where he sues in equity to cancel his subscription contract he 
will not be permitted to retain the benefits and at the same time escape 
his liability.25 

'"In Illinois, for example, as to building and loan associations, see ILL. STAT. Axs. 

(Jones, Supp. 1938) § 14.18. See also the preceding discussion , "Right Generally to 
Become a Stockholder", supra. 

20For comprehensive collection of cases, both American and British, see 12 B. R. C. 913; 
FLETCHFR CYc. CORP. (Perm. ed. 1939) § 1389; 6 NOTRE DAME LAWYER 101; Note 

( 1929) 64 A. L. R. 972. 
21Wuller v. Ch use Grocery Co., 241 Ill. 398, 89 N. E. 796 ( 1909), affirming 14 7 Ill. App. 

224 (1909). 
This is a personal privilege which only the minor can exercise. Harris v. Ross, 112 

Ind. 314, 13 N. E . 873 (1887). 
22Wuller v. Chuse Grocery Co., 241 III. 398, 89 N. E. 796 (1909); Godfrey v. Mutual 

Finance Corp., 252 Mass. 197, 136 N. E. 178 ( 1922) ; Danziger v. Iron Clad Realty & 
Trading Co., 80 N. Y. Misc. 510, 141 N. Y. Supp. 593 (Sup. Ct. 1913). 

Even though the money which the infant has paid has been transferred to another in 

payment of a debt, the in fant can recover the money from the latter. Gage v. Menczey, 

144 S. W. 717 (Tex. Civ. App. 1912). 

In England, where an infant who subscribed for stock and subsequently repudiated 
her contract and sought to recover from the company all the money paid by her in 

respect of the shares, the Court of Appeal unanimously held that she could not recover 

any money with which she had parted in pursuance of her contract, whether such money 

represented the purchase price of the shares or the amount of calls validly made before her 

repudiation. Steinberg v. Scala (Leeds) Ltd ., [1923) 2 Ch. 452 (C . A.) . 
23W uller v. Chuse Grocery Co., 241 III. 398, 89 N . E . 796 (1909); White v. New Bediord 

Cotton Waste Corp., 178 Mass. 20, 59 N. E. 642 (1901). 
24Godfrey v. Mutual Finance Corp., 242 Mass. 197, 136 N. E . 178 (1922). See also 

Sternlieb v. Normandie Nat. Securities Corp., 152 N . Y. Misc. 303, 273 N. Y. Supp. 229 

(Sup. Ct. 1934). 
25See Mr. Hasley's discussion in (1930) 6 NOTRE DAME LAWYER 101, with reference to 

the situation in Indiana. 
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If the contract by which the infant became a stockholder is avoided, 
the decree may properly provide for the cancellation of the certificate.26 

The fact that the contract has been executed is immaterial , there being 
no distinction between executed and executory contracts so far as the 
right of disaffirmance is concerned.27 It is also immaterial that the 
disaffirmance may operate injuriously or unjustly against the corpora
tion, for the right exists for the protection of the infant against his own 
improvidence and may be exercised entirely in his discretion,28 and he 
need give no reason for disaffirming.29 And the infant's contract gains 
no additional force as against him by reason of the fact that he is en
gaged in business for himself or is emancipated.30 

The disaffirmance releases the infant from his liability to the corpo
ration upon the contract,31 and also releases him from liability to the 
corporate creditors.32 Release of his liability to the corporation has been 
based on the ground that assent is essential to the holding of stock, and 
for that reason an infant cannot be held liable on his subscription. He 
is without legal capacity to bind himself unconditionally by the con
tract.33 Even where the infant has given his note in payment of his 
subscription, and the note has passed into the hands of an innocent 
purchaser, he is not liable thereon where he has disaffirmed and returned 
the stock.34 

However, as in the case of other contracts, the infant may be liable 
on his subscription contract where he has ratified it either expressly 
or impliedly after attaining his majority.35 

Since subscriptions by infants are subject to disaffirmance, they can
not be counted in determining whether the necessary amount of capital 

''Wuller v. Chuse Grocery Co., 241 Ill . 398. 89 N. E. 796 (1909) . 
" Ibid. Cf. Uhlmann Grain Co. v. Wilson , 68 S. W. (2d) 281 (Tex. Civ. App. 1934). 
'"Wuller v. Chuse Grocery Co., 241 Ill. 398. 89 N. E. 796 (1909). 
"'Danziger v. Iron Clad Realty & Trading Co., 80 N. Y. Misc. 510, 141 N. Y . Supp. 

593 (Sup. Ct., 1913). 
3°Wuller v. Chuse Grocery Co., 241 Ill. 398, 89 N. E . 796 (1909). 
31Seeley v. Seeley-Howe-Le Van Co. , 128 Iowa 294, 103 N. W. 961 (1905); In re 

Goldsboro Savings and Trust Co., 203 N. C . 238, 165 S. E. 705 (1932). 
"'Stockholders' constitutional or statutory added liability as appl icable to infants, see 

infra "Stockholders' Constitutional or Statutory Liability". 
331n re Goldsboro Sav. & Trust Co., 203 N. C. 238, 165 S. E. 705 ( 1932). 
"'Clark v. Van Court, 100 Ind. 113 (1884); Seeley v. Seeley-Howe-Le Van Co., 128 

Iowa 294, 103 N. W. 961 (1905). 
""While the general principle itself is supported by many American cases, so far as 

ratification of stock subscription contracts is concerned, the existing cases appear to be 
chiefly English cases. See FLETCHER CYC. CORP. (Perm. ed. 1939) § 1389; Note (1929) 
64 A. L. R . 972. 



326 THE GEORGETOWN LAW JOURNAL [Vol. 28 

has been subscribed, unless the infant has paid in full.36 While it has 
been so stated, this holding would appear to overlook the fact that 
even though the inf ant has paid in full he may disaffirm, and upon recov
ering the money he paid in, leave the amount of capital subscribed 
at an amount less than that required. However, the following reasoning 
may have some validity: The infant's subscription contract is not void, 
but voidable; in other words, it is valid until such time as it is rescinded 
by him. Accordingly, at the time he subscribes and pays in full, his 
contract being valid, the amount he paid in can be counted in deter
mining that the necessary amount of capital has been paid in, the 
inception of the corporation is valid, and is not affected by subsequent 
action of the inf ant in disaffirming. 

CONTRACTS FOR PURCHASE OR SALE OF STOCK 

As in the case of an infant's contract or agreement to subscribe to 
the stock of a corporation,37 his contract to sell or purchase stock may be 
disaffirmed or repudiated by him.38 Accordingly, the infant may dis
affirm his contract to purchase and sue to recover the purchase money 
he paid,39 and his recovery of the full amount is not affected by any 
depreciation of the value of the stock while held by him.40 Likewise, 
he has the right to disaffirm or repudiate his contract to sell stock, a 
right sometimes expressly reserved by statute,41 and either sue to rescind 
and cancel his transfer and recover the stock itself ,42 or bring an action 

""See Phillips v. Covington & Cincinnati Bri~e Co., 2 Mete. 219 (Ky. 1859); Hamilton 
& Flamborough Road Co. v. Townsend , 13 Ont. App. 534, 6 Am. & Eng. Corp. Cas. 645 
(1886). 

87lbid. 
38See Burnett v. Chapin, 274 Ill. App. 186 (1934); Sternlieb v. Normandie at. Securi

ties Corp., 263 N. Y. 245, 188 N. E. 726, 90 A. L . R. 1437, 1441 (1934), affirming 238 
App. Div. 349, 264 N. Y. Supp. 806 (1st Dep't 1933); Sternlieb v. Normandie Nat. Securi
ties Corp., 152 N. Y. Misc. 303, 273 N. Y. Supp. 229 (Sup. Ct. 1934); Casey v. Kastel, 
237 N. Y . 305, 142 N. E. 671, 31 A. L . R. 995, 1001 (1924); Uhlmann Grain Co. v. Wilson, 
68 S. W. (2d) 281 (Tex. Civ. App. 1934) . 

Right of infant stock.holder to rescind sale of stock, see also ote ( 1910) 28 L. R. A. 
(N.s.) 128, which includes many English cases. 

""See Sternlieb v. Normandie Nat. Securities Corp., 152 N. Y. Misc. 303, 273 N. Y. 
Supp. 229 (Sup. Ct. 1934); Casey v. Kastel, 237 N. Y. 305, 142 N. E . 671 (1924). 

"'Sternlieb v. Normandie Nat. Securities Corp., 152 N. Y. Misc. 303, 273 N. Y. Supp. 
229 (Sup. Ct. 1934) ; cf. Godfrey v. Mutual Finance Corp., 242 Mass. 197, 136 N. E. 
178 (1922), which although dealing with disaffirmance of a subscription contract is well 
in point. 

41See N. Y. PERS. PROP. LAW § 163; Casey v. Kastel, 237 N. Y. 305, 142 N. E. 671 (1924). 
"'See Uhlmann Grain Co. v. Wilson, 68 S. W. (2d) 281 (Tex. Civ. App. 1934). 
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disaffirming the contract of sale and seeking, as damages for conversion, 
the market value of the stock.43 

The right of the infant to avoid or rescind is not dependent on his 
ability to restore the consideration or otherwise make restitution, al
though to the extent that he still has the consideration the other party 
is entitled to it.44 The transfer of stock by the infant is valid when 
made,45 and is not void ab initio upon rescission. 46 Accordingly, the 
disaffirmance is not retroactive to the extent of making those who have 
dealt with the stock tort-feasors. They are guilty as for conversion 
only if they refuse or fail to make restitution after the disaffirmance.47 

In a suit to cancel his assignment of stock, the infant may recover its 
market value where the stock itself has been placed beyond the juris
diction of the court, accompanied by a refusal to restore it. 48 Where 
the market value is sought to be recovered by the infant, it is that 
value existing at the time of the conversion.49 

As in the case of an infant's subscription to stock50 the fact that a 
contract for the sale of stock is fully executed does not bar the infant's 
right to rescind.51 However, disaffirmance must be made within a 
reasonable time after he attains his majority,52 otherwise the right to 
disaffirm is lost. 53 As has been well expressed by an English writer: 

"What is and what is not an unreasonable delay is always a matter to be 
determined from the particular circumstances of each case and the reported 
decisions serve only to illustrate the impossibility of laying down any rules 
upon the subject."54 

~'Casey v. Kastel , 237 N. Y. 305, 142 N. E. 671 (1924). 
"Ibid . 
.. Even though the transfer is made by an a.gent appointed by the infant, according to 

the New York Court of Appeals. Casey v. Kastel 237 N. Y. 305, 142 N. E. 671 (1924). 
"The transfer of shares by a minor is voidable, not void ." Smith v. Nashville & D. 
R.R., 91 Tenn. 221, 239, 18 S. W. 546, 550 (1892). 

'"Casey v . Kastel, 23 7 N. Y. 305, 142 N. E. 671 (1924) . 
"Ibid. 
'"Ohlmann Grain Co. v. Wilson, 68 S. W. (2d) 281 (Tex. Civ. App. 1934). 
••see Casey v. Kastel, 237. N. Y. 305, 142 N. E. 671 . (1924); Uhlmann Grain Co. v. 

Wilson, 68 S. W. (2d) 281 (Tex. Civ. App. 1934). 
00See Wuller v. Chuse Grocery Co., 241 Ill. 398, 89 N. E. 796 (1909). 
51Uhlmann Grain Co. v. Wilson, 68 S. W. (2d) 281 (Tex. Civ. App. 1934) . 
.,,Disaffirmance within less than two months of reaching majority was within a reasonable 

time. Burnett v. Chapin, 274 Ill. App. 186 (1934). 
63Levenberg v. Ludington, 152 N. Y. Misc. 735, 274 N. Y . Supp. 193 (Co. Ct. 1934), 

wherein stockholder delayed three years after reaching his majority before attempting 
to rescind. See also Sternlieb v. Normandie Nat. Securities Corp., 152 N. Y. Misc. 303, 
273 N. Y. Supp. 229 (Sup. Ct. 1934). 

"'See (1936) 80 SOL. J. 1005, 1006. 
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There is a wealth of authority upon the question generally of an in
fant inducing others to contract with him by misrepresenting his age. 
The courts are divided upon the question of the effect of such mis
representation upon the contract. Some hold flatly that the infant is 
not thereby es topped from disaffirming or def ending on the ground of 
infancy, while another line of decisions qualifies the rule by permitting 
the application of estoppel where the misrepresentation was made with 
fraudulent intent or accompanied by other elements of estoppel.55 This 
is necessarily a very brief and somewhat incomplete picture of the situ
ation, for in considering the matter both the scope of this article and 
limitations of space compel confining the discussion to cases of mis
representations of age in contracts for the purchase or sale of stock. 
Viewing, then, only such cases, we can conclude therefrom the follow
ing: The fact that the infant misrepresented himself as being of age 
at the time of the purchase or sale does not estop him from disaffirming 
the contract,56 unless, as has been said by some of the courts, the mis
representation was made with fraudulent intent and actual damages have 
been suffered in relying thereon.67 

Just what is meant or required by the generalization " fraudulent in
tent" is not entirely clear. The misrepresentation as to age is certainly 
intentionally and deliberately made with the intention of deceiving the 
other party and inducing him to enter into a contract in which other
wise he would not be likely to engage. To that extent it is a fraud 
on the other party, deliberately practiced.58 No doubt what the courts 
have in mind is some definite criminal intent to defraud as distinguished 
from misrepresentation resulting merely from the heedlessness or 
thoughtlessness of youth, and made without any consciously unlawful 
intent or motive. 

Burnet v. Chapin59 offers an example of misrepresentation of age not 

05See 31 CORPUS J URIS " Infants", § 35, and comprehensive collection of cases therein . 
Liability of infant in tort fo r inducing contract by misrepresentation as to his age, see :-,Jote 
( 1930) 67 A. L . R. 1264. 

66Burnett v. Chapin, 274 Ill . App. 186 (1934); Sternlieb v. Normandie Nat. Securities 
Corp., 263 N. Y. 245, 188 N. E. 726, 90 A. L . R. 143 7, 1441 (1934) ; Uhlmann Grain Co. 
v . Wilson, 28 S. W. (2d) 281 (Tex. Civ. App. 1934). 

67Burnett v. Chapin, 274 Ill . App. 186 (1934); Uhlmann Grain Co. v. Wilson, 68 S. W. 
(2d) 281 (Tex. Civ. App. 1934). "It is the settled rule of decisions in this state that, 
even against an innocent purchaser fo r value, a minor is not estopped by his acts which 
mislead another to his injury unless the same was intentional and fra udulent." Uhlmann 
Grain Co. v. Wilson, 68 S. W. (2d) 281, 283 (Tex. Civ. App. 1934). 

68F or a discussion of fra ud or misrepresentations of a purchaser inducing the sale oi 
shares of stock, see de Funiak, Fraud or M isrepresentation by Purchaser Including Sale of 
Shares of Stock (1938) 26 KY. L . J. 285. 

502 74 Ill. App. 186 ( 1934). 



1939] INFANTS As MEMBERS OF CORPORATIONS 329 

considered by the court as made with fraudulent intent. Therein , an 
infant twenty years of age was very eager to speculate in the stock 
market and represented himself to stockbrokers as being twenty-two 
years of age. It would appear that the motive for the misrepresentation 
was not grounded in unlawful desire to take advantage of the stock
brokers. The trouble is that intent of whatever nature is ordinarily 
a matter extremely difficult of proo~. And whether an infant's intent 
in misrepresenting his age is "fraudulent" or not, it is intended to de
ceive the other party into entering into a transaction, the consequences 
of which the infant will promptly seek to escape if it develops that he 
got the worst of the bargain. In the Burnet case the court placed the 
burden upon the other party to ascertain the infant's true age, even 
though the infant appeared to be, as well as represented himself to 
be, twenty-two years of age. 

It would seem to be a most just principle that the courts should do 
all in their power to protect those under the disability of infancy, espe
cially from the consequences of their ill considered acts resulting from 
immaturity and inexperience. But where the infant is of sufficient in
telligence to know what he is doing, and commits a positive act , such 
as misrepresenting his age, deliberately to mislead the other party , and 
there is nothing in his appearance to put the other party on guard , it 
appears that the principle of estoppel should apply. 

While there is considerable conflict of opinion as to whether an in
fant's appointment of an agent and the acts of the agent under the 
appointment are void or merely voidable,60 the New York Court of 
Appeals prefers the reasoning of Professor Williston,61 and has declared 
that there is no satisfactory distinction to be drawn between a sale and 
delivery of stock by an infant and a sale and delivery by an agent for 
him, and that a sale of stock by the agent is voidable only and not void.62 

Another aspect of the sale of stock by an infant stockholder involves 
the duty of the corporation to register a transfer upon its books. In 
the absence of any statute making the transfer on the books illegal, the 
corporation performs a valid act in trans£ erring the stock on its books 
to the ultimate purchaser and cancelling the infant's stock certificate, 
where it acts under the infant stockholder's authority without notice of 
his incapacity, in good faith and without negligence.63 It is not bound to 
inquire whether the trans£ er is voidable, where nothing puts it upon 
inquiry. Having received nothing and retained nothing for itself, it is 

00See Note (1924) 31 A. L. R. 1001. 
61WILLISTON AND TuoMPSON, CONTRACTS (Rev . ed . 1936) § 22 7. 
62Casey v. Kastel, 237 N . Y . 305, 142 N . E. 671 ( 1924). 
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not guilty of conversion thereby after disaffirmance.64 

In England, it appears that the other party to the contract cannot 
repudiate it, but the company or its liquidator may do so by refusing 
to recognize the transfer, and if it has already been registered on the 
company's books, by removing the infant's name from the register and 
restoring the transferor's name.65 

PARTICIPATION IN CORPORATE MEETINGS-PROXIES 

That all members of a corporation have the right to vote at corporate 
meetings, in the absence of contrary statutes or charter provisions, is 
admittedly the accepted general rule and needs no citation of authori
ties. To all intents and purposes, this would seem to include infant 
stockholders, assuming of course that there are no contrary statute or 
charter provisions. Certainly, there is dictum favorable to the right 
of infant stockholders to vote, it being said by the Illinois Supreme 
Court: 

"There would seem to be no legal obstacle in the way of minors taking part 
in corporate meetings, consulting, advising or even voting. The only objection 
to their doing so grows out of their inexperience and the immaturity of their 
judgments, but these are disqualifications which are not necessarily confined to 
persons under the age of twenty-one years, and no one would allege them as 
a legal bar to the admission of an adult to membership."66 

Of course, where statutory regulations or restrictions exist, there can 
be no ground for confusion.67 

While there are no English cases upon the point, it has been said by 
an English writer that "in the absence of any provisions to the contrary 
an inf ant may be an officer of a company and may vote at or issue 
requisitions for meetings in the same way as any adult stockholder."68 

63lbid. In Smith v. Nashville & D. R. R. , 91 Tenn. 221, 18 S. W. 546 (1892), it was 
said that a corporation had no right to refuse to record the transfer, it not having been 
avoided at the date of the recording. 

"'Casey v. Kastel, 237 N. Y. 305, 142 N. E. 671 (1924). 
°"See (1936) 80 SoL. J. 1005, citing English cases in point. 
'"'Chicago Mut. Life Indemnity Ass'n v. Hunt, 127 III. 257, 278, 20 N. E. 55 , 61 (1889). 

See also Ex rel. Chicago Title & Trust Co. v. Kowalski, 307 Ill. 378, 138 N. E. 634 (1923). 
"'Arizona statute preventing stockholders under twenty-one years of age from voting; 

see Orme v . Salt River Valley Water Users' Ass'n, 25 Ariz. 324, 217 Pac. 935 (1923) . 
New Jersey building and loan act expressly preventing minors from being represented 

by proxy, and providing that those under sixteen years of age should have no right to 
vote, see In re United Towns Bldg. & Loan Ass'n, 79 N. J. L . 31, 74 At!. 310 (Sup. Ct. 
1909) . Somewhat similarly, the ILL. INS. CODE (1937) § 301, ILL. STAT. ANN. (Jones, 
Supp. 1938) § 66.976, relating to fraternal benefit societies, provides that no member under 
sixteen shall have a voice or vote in the management of the society. 

68 (1936) 80 SOL. J. 1005, 1006. 
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In the matter of proxies, it has been said by one of the intermediate 
appellate courts of Ohio that "an infant has no right to give a proxy 
to another to vote his or her stock in a corporation."69 Unfortunately, it 
does not appear whether this statement is based on the ground that 
the infant stockholder did not himself have the right to vote, or on the 
ground that as an infant he could not make a valid delegation to another 
to vote for him. The latter ground as a basis would appear more reason
able, since Ohio ( certainly at the time that decision was rendered) fol
lowed the rule that an infant's appointment of an agent is void rather 
than voidable.70 In jurisdictions where an infant's appointment of or 
delegation of powers to an agent is voidable rather than void, there 
would seem to be no reason why an infant could not give a proxy,71 

assuming of course that the infant himself has the power to vote. 

RIGHT TO DIVIDENDS 

It would seem that a corporation cannot ref use to pay dividends to 
a minor upon stock purchased by him in his own name,72 unless, of 
course, he has designated someone else as the one to receive the divi
dends.73 And even such a designation would be subject to repudiation 
by the infant. 

Whether the corporation can recover cash dividends paid to a minor 
before he disaffirms his contract of purchase appears not to have been 
expressly decided, although it would apparently have the right to re
cover stock dividends still in the infant's hands, in those jurisdictions 
which apply the principle that the infant should return such stock as 
he still has in his possession.74 

AS A DIRECTOR OR OFFICER 

Whether an infant can act as a director or officer of a corporation 

.. State ex rel. Voight v. Voight, 2 Ohio App. 145, 146 (1913). 
'"See Note (1924) 31 A. L. R. 1001; see also (1932) 21 0 . JuR. "Infants", § 22. 
71See In re Brandreth's Estate, 58 App. Div. 575, 69 N . Y. Supp. 142 (2d Dep't 1901), 

wherein a father transferred stock to his minor daughters, reserving in himself, through 
an irrevocable power of attorney executed by his daughters, the right to receive the 
dividends and vote the stock during his lifetime. Incidentally, it may be remarked that 
the use of the word "irrevocable" is somewhat puzzling; it is difficult to see how a minor 
could execute an instrument that was irrevocable, that is, not avoidable. 

See Ex rel. Chicago Title & Trust Co. v. Kowalski, 307 Ill . 3 78, 138 N. E. 634 ( 1923), 
declaring that where an infant has a statutory right to become a stockholder he possesses 
all the attendant rights of every other stockholder. 

72See TYLER, INFANCY AND C0VERTURE (2d ed. 1882) 200. 
78See also In re Brandreth's Estate, 58 App. Div. 575, 69 N. Y. Supp. 142 (2d Dep't 1901). 
"See Hasley, Infant Stockholder's ( 1930) 6 NOTRE DAME LAWYER 101. 



332 THE GEORGETOWN LAW JOURNAL [Vol. 28 

does not appear to have been definitely passed upon, either in this 
country or in England. The assumption would seem reasonable, in the 
absence of statutory or charter restrictions, that he could fill such a 
position.75 Certainly, there is language to the effect that where an in
fant has an express statutory right to become a stockholder he possesses 
all the attendant rights of every other stockholder.76 

While some doubt might be raised as to the validity of acts of a board 
of directors of which a majority are infants, the Massachusetts Supreme 
Judicial Court had held that the assignment of good will of a business 
to a corporation and acceptance of it by the directors on behalf of the 
corporation was not affect~d by the fact that two of the three directors 
were mmors. The court said: 

"If the fact that a person is a minor disqualifies him from being a director 
of a Massachusetts corporation ( which we do not intimate), it does not follow 
that the good will assigned by the plaintiff to the corporation did not pass to it."77 

As we have noticed above,78 the opinion has been expressed by an 
English writer that in England in the absence of any special provisions 
to the contrary, an infant may be an officer of a company.79 

STOCKHOLDERS' CONSTITUTIONAL OR STATUTORY LIABILITY 

The question of the infant stockholders' liability to corporate cred
itors under the various constitutional and statutory provisions imposing 
added or double liability upon stockholders is one that is well docu
mented by authorities.80 As we have already seen, an infant stock
holder can disaffirm or repudiate his subscription to, or purchase of, 
stock.81 This being the case, it appears that corporate creditors cannot 
hold him liable as in the case of adult stockholders,82 unless he has 

"'An examination, for instance, of the statutes of Illinois, Indiana, Iowa, Michigan, New 
York and Wisconsin and of the United States Code (as to national banks) shows that in 
none of them is age prescribed as a qualification of a director or officer of an ordinary 
business corporation. The Indiana and Michigan statutes expressly state that the quali
fications of directors may be prescribed in the by-laws. 

70See Ex rel. Chicago Title & Trust Co . v. Kowalski, 307 Ill. 378 , 138 N . E . 634 (1923). 
7"7Myott v. Greer, 204 Mass. 389, 393, 90 N. E. 895, 896 (1910). 
78See "Participation in Corporate Meetings--Proxies", supra. 
79 (1936) 80 SOL. J. 1005. 
80Excellent collections of cases may be found in the following: FLETCHER CYc. CORP. 

(Perm. ed. 1939) § 6349; THOMPSON, CORPORATIONS § 4895; (1935) 48 HARv. L . REV. 678; 
(1935) 44 YALE L. J. 1272 . 

81See the discussion, supra, as to subscription contracts and contracts of purchase. 
82Infancy is a defense to the statutory action. Commissioner of Banks v. Tremont Trust 

Co., 259 Mass . 162, 156 N . E. 7 (1927); Broderick v . Aaron, 240 App. Div 537, 271 
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affirmed, expressly or impliedly, his subscription contract or contract of 
purchase upon coming of age.83 

The matter has been well expressed by the United States Supreme 
Court, which has said that where transferees of stock are minors they 
are without legal capacity to assume the obligation, and although upon 
coming of age they have an election either to affirm or avoid the entire 
transaction, in the meantime the transfer having resulted to their dis
advantage (i.e., as tending to subject them to stockholders' added 
liability), the law will avoid it for them.84 Similarly, it has been said 
by the Kentucky Court of Appeals that: 

"since an infant does not have the necessary legal capacity to bind himself for 
this contingent liability as a stockholder in a national bank, either by his own 
volition or by having it thrust upon him by a direct transfer, he does not 
become personally liable for the assessment."85 

And where stock has been placed in trust for infants, it has been 
held that the trust estate is not liable.86 Likewise, where stock is be
queathed or descends to an infant, and although there is no doubt of 
the power of a guardian to accept it and hold title thereto, there arises 
no personal liability on the part of the infant,87 or, under the terms of 

N. Y. Supp. 86 (1st Dep't 1934), aff'd 266 N. Y. 506, 195 N. E. 175 (1935). See the 
cases cited in the notes, supra. 

""One receiving a gift of stock while a minor but who received dividends after his 
majority could not defend on the ground of infancy. Commissioner of Banks v. Tremont 
Trust Co., 259 Mass. 162, 156 N. E. 7 (1927). 

However, retention of stock for several years after reaching majority without disaffirrning 
did not render the stockholder liable where he had received no benefits under the contract 
and had not acted as a stockholder; in such circumstances express repudiation was un
necessary. Brownell v. Adams, 121 Neb. 304, 236 N. W. 750 (1931). 

84Early v. Richardson, 280 U. S. 496, 69 A. L. R. 658, 661 (1930), wherein the liability 
was placed upon the transferor. See Seabury v . Green, 294 U. S. 165, 96 A. L. R . 1463, 1466 
(1935), wherein it was said that minors to whom stock was distributed and transferred 
upon the corporation's books after testator's death were not subject to assessment, for 
want of capacity; Schram v. Poole, 97 F. (2d) 566 (C. C. A. 4th, 1938). 

80Fitzpatrick's Guardian v. First Nat. Bank, 256 Ky . 93, 96, 75 S. W. (2d) 754, 756 (1934). 
"A minor is without legal capacity to assume the obligation of shareholder in a national 

bank, and is not subject to an assessment therefor." McDowell v. Rambo, 21 Tenn. App. 
448, 461, 111 S. W. (2d) 892, 900 (1937), citing the two United States Supreme Court 
decisions in the preceding note. 

86Rutledge v. Stackley, 162 S. C. 170, 160 S. E. 429 (1931), 78 A. L. R. 427, 431 (1932). 
See Heidin v. Cremin, 66 F. (2d) 943 (C. C. A. 8th, 1933), 91 A. L. R. 247, 257 (1933), 
wherein trustee was held not personally liable as a stockholder. Cf. Carlisle v. Love, 170 
Miss. 621, 155 So. 197 (1934). 

Note on statutory liability where stock held in trust for infant, ( 1932) 80 U. OF P. 
L. REV. 446. 

87Seabury v. Green, 294 U. S. 165 (1935); Fitzpatrick's Guardian v. First Nat. Bank, 
256 Ky. 93, 75 S. W. (2d) 754 (1934). 
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the United States statutes, upon the guardian.BB However, under the 
law of a state the guardian may have bound himself individually.B9 

The liability of those who purchase stock in a corporation in the in
fant's name, or who have transferred stock to an infant is not a matter 
with which this discussion is concerned. As to one transferring shares 
to an infant, it may be briefly remarked that he remains liable unless 
and until there is on the corporate books a transferee who is legally 
liable-which, of course, an infant is not. 

From the foregoing it can be concluded, then, that infancy itself is 
a defense to the statutory liability of stockholders, and if the infant 
has not arrived at an age at which he can elect to affirm or avoid, the 
law will avoid for him. Of course, where the infant himself has dis
affirmed, upon reaching an age of discretion,90 or upon reaching his 
majority, no liability can be imposed upon him, there being no fraud or 
conduct equivalent thereto charged against the infant after he has 
reached a sufficient age to be subject to such charges.91 

Where the infant, after arriving at his majority, affirms his subscrip
tion to or purchase of stock, he becomes subject to the liabilities which 
attached while he owned the stock.92 

The argument has been advanced by creditors that the stockholders' 
statutory liability does not arise ex contractu, but by virtue of the statute 
which makes no exception in the case of infant stockholders. The 
courts have, with apparent uniformity, rejected this contention, declar
ing the liability to be contractual, requiring an assent which infants are 
incapable of giving.93 While it is true that the constitutional or statutory 
liability of stockholders is usually contractual, nevertheless there are 
situations in which the liability is penal rather than contractual.94 

Whether the advancing of such a contention would be of any avail in 
a situation where the stockholders' liability is not contractual appears 
doubtful. Thus, although the liability of shareholders in national banks 

On minor's liability to assessment on inherited bank stock, Notes (1935) 48 lIARv. L. 
REV. 678, (1935) 44 YALE L. J. 1272. 

88Schram v. Poole, 97 F. (2d} 566 (C. C. A. 4th, 1938); Fitzpatrick's Guardian v. 
First Nat. Bank, 256 Ky. 93, 75 S. W. (2d} 754 (1934). 

89Schram v. Poole, 97 F. (2d} 566 (C. C. A. 4th, 1938). 
00A minor of twenty years of age, having reached the age of discretion, could elect to 

disaffirm his guardian's purchase of bank stock and was, therefore, not liable for a stock 
assessment. Carlisle v. Love, 170 Miss. 621, 155 So. 197 (1934). 

mMellott v. Love, 152 Miss. 860, 119 So. 913, 64 A. L. R. 968, 972 (1929). 
""See THOMPSON, CORPORATIONS (3d ed. 1927} § 4895, and cases cited therein. 
""See Mellott v. Love, 152 Miss. 860, 199 So. 913 (1929}; Rutledge v. Stackley, 162 

S. C. 170, 160 S. E. 429 (1931). 
wrhis is thoroughly discussed in FLETCHER Cvc. CoRP. (Perm. ed. 1939) §§ 6271, 6272. 
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has been said to be not contractual,95 nevertheless infants have been 
relieved of liability.96 

UPON RECEIVERSHIP , DISSOLUTION, LIQUIDATION, MERGER 

CONSOLIDATION OR REORGANIZATION 

There is no reason to suppose an infant stockholder's rights to dis
affirm are in any way affected by receivership, dissolution, liquidation, 
merger, consolidation or reorganization of the corporation. In fact , he 
is the more likely to disaffirm in any such situation, because to remain 
as a stockholder is likely to result in losses to him or the saddling of 
some liabilities or responsibilities upon him. Infants have exercised 
their right to disaffirm in a number of such cases, and only their ex
press or implied ratification of their positions as stockholders after 
attaining their majority has placed them in the position of other stock
holders.97 

Where an infant has a statutory right to become a stockholder, he 
possesses all the attendant rights of every other stockholder, and thus 
may join in a petition for a receivership.98 

""McDowell v. Rambo, 21 Tenn. App. 448, 111 S. W . (2d) 892 (1937), quoting Aldrich 
v. Bingham, 131 Fed. 363 (C. C. A. 2d, 1904) . 

06See Seabury v. Green, 294 U. S. 165 (1935) ; Early v. Richardson, 280 U. S. 496 (1930). 
"'For comprehensive collection of cases involving situations of this sort, see THOMPSON, 

CORPORATIONS (3d ed. 1927) § 4043. 
06Ex rel. Chicago Title & Trust Co. v . Kowalski, 307 Ill. 378, 138 N . E. 634 (1923), 

declaring that the court was not without jurisdiction because one of the petitioning stock
holders was a minor. 



STOCKHOLDERS' PARTICIPATION IN 
REORGANIZATIONt 

LUTHER D. SWANSTROM* 

SINCE the publication of my article entitled The Supreme Court and 
Statutory Reorganization/ the Supreme Court of the United States 

has handed down its opinion in Case v. Los Angeles Lumber Products 
Company.1' The decision deals with the participation of stockholders 
of an insolvent debtor under reorganization in Section 77B. Some of 
the implications of the opinion may result in restricting the statute in 
many cases to serving as mere mechanics for liquidation. 

In reversing the Ninth Circuit which had approved an order of the 
district court confirming a plan of reorganization, the Court developed 
the following rule from the "fixed principles" and "rigorous standards of 
the absolute or full priority doctrine" of the Boyd case,1b which doctrine 
the Court said was imbedded in Section 7 7B : 

"To accord 'the creditor his full right of priority against the corporate assets' 
where the debtor is insolvent, the stockholder's participation must be based on 
a contribution in money or in moneys worth, reasonably equivalent in view of 
all the circumstances to the participation of the stockholder."10 

The Court held that whether a plan is "fair and equitable" under Sec
tion 7 7B is a question of law which must first be decided in the affirma
tive before the judge can confirm the plan. In addition the Court said 
that the words "fair and equitable" were used in Section 77B as words 
of art having a well defined meaning as developed by the Boyd case, 
supra, and allied decisions, and that Congress intended the words to 
have such meaning in Section 77B.2 

tThis short article supplements Mr. Swanstrom's THE SUPREME COURT AND STATUTORY 
REORGANIZATION which appeared in the October issue of this Journal. It is occasioned 
by the recent decision of the Supreme Court of the United States in Case v. Los Angeles 
Lumber Products Co., Ltd ., 60 Sup. Ct. 1 (November 6, 1939). 

*J .D., University of Chicago Law School; Member of the Bar of Illinois; Member 
of the National Bankruptcy Conference; Author: TOPICAL SUMMARY OF SECTION 77B OF 
THE BANKRUPTCY ACT (1934) j CHAPTER X-CORPORATE REORGANIZATION UNDER THE FED
ERAL STATUTE (1938); The Supreme Court and Statutory Reorganization (1939) 28 GEORGE
TOWN LAW JOURNAL 24. 

1 (1939) 28 GEORGETOWN LAW JOURNAL 24. 
1"60 Sup. Ct. 1 (Nov. 6, 1939). 
1bNorthern Pacific R.R. Co. v. Boyd, 228 U.S. 482 (1913). 
1060 Sup. Ct. 1, 10 (Nov. 6, 1939). 
2The debtor's a5sets were approximately $830,000. The liabilities appear to be principally 

the principal and interest of $3,807,071.88 on first mortgage bonds secured by a trust deed 
on the fixed assets. The debtor was insolvent in both the bankruptcy sense and the equity 

336 
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It is submitted that to import into the requirement that the plan be 
"fair and equitable" all of the equity restrictions of the Boyd case 
and the other decisions judicially engraf ted on it, renders nugatory and 
unnecessary the requirements of and machinery for obtaining consents 
to the plan of creditors and stockholders, in view of the power of the 
court, then, to effect an unaccepted plan. Moreover, such a doctrine 
nullifies entirely the provisions for "equitable" treatment to be accorded 
creditors and stockholders in 77B b( 4 and 5) respectively when such un
accepted plan is effected, inasmuch as these provisions are all included 
within the body of equity limitations associated with the Boyd and 
related cases. 

The cardinal rule of construction is to give effect to all of the language 
of a statute if possible. The interpretation suggested by the opinion fails 
to give effect to what were thought to be the principal operative provi
sions of the reorganization legislation. It has been supposed that one 
of the dominant objectives of 77B was to relax the old equity limitations 
in the interest of practical reorganization and substitute in lieu thereof 
the will of a certain majority plus approval of the court. The proposed 
interpretations of "fair and equitable" would seem to read all of these 
cumbersome equity limitations into the statute. This fundamental as
pect of reorganization cannot, of course, be more than suggested here, 
and must be left to further definitive treatment elsewhere. 

The district court confirmed the plan notwithstanding the fact that 
though the debtor was insolvent the stockholders receive 23 % of the 
assets in common stock and in voting power, leaving to the bondholders 
about 77 % of such voting power and all of the preferred stock, assigning 
its reasons therefor .3 

sense. The plan provided for the transfer of all assets to a corporation having a carntaliza
tion of $1,000,000 of authorized $1.00 par value voting stock. This stock is divided into 
811,375 shares of preferred of which 170,000 shares are reserved for sale and the re
maining 641,375 shares are to be issued to the bondholders on the ratio of 250 shares for 
each $1,000 bond. The class "A" stockholders will receive 188,625 shares of the common 
stock, being all the stock of this class, without the payment of any subscription or assess
ment. The class "B" stock receives no participation. The preferred stock will be entitled 
to 5% non cumulative dividend after which the common stock will be entitled to a similar 
dividend. Thereafter all shares of both classes will participate equally in dividends. The 
preferred stock will receive on liquidation a preference to the amount of its par value. 
Thereupon the common stock will receive a similar preference. Threafter all shares of both 
classes participate equally. It was held immaterial on the basic issue of the fairness of the 
plan that 92 .81 percent in amount of bonds had accepted it or that only $18,500 out of 
an issue of more than $3,800,000 of the bonds objected. 

8(1) The relative priorities of the stockholders and bondholders were maintained by 
virtue of the preferences accorded the stock, and (2) because of certain " compensating 
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The opinion of the Court defines but two of the three adjectives which 
the statute uses to describe the attributes which a plan must have under 
Section 77B. It gives consideration only to the adjectives "fair and 
equitable" but none to the other adjective, "feasible". In this word 
"feasible" lies the concept of practicality, workableness and reality. It 
might be well said that by the use of the word "feasible" Congress in
tended that the courts should avoid what the Supreme Court has recently 
designated as a "seductive cliche". 4 Feasibility denotes a practical 
solution of business problems and a solution that is beneficial to the 
creditors as a class. 5 

Many courts took a realistic view of the reorganization problem and 
by sheer necessity, to accomplish a result thought practical and agreeable 
with the rehabilitation object of the statute, have confirmed plans that 
have not followed strictly the rule of the Boyd case, realizing that re
organization is adjustment. Creditors also, met with the stark reality 
that a demand for complete compensation in money in full at the moment 
may be futile, have agreed to participation by junior interests on a 
more favorable basis than their strict legal rights would warrant, in the 
expectation that a fuller compensation would flow to them in new securi
ties made good in the future by the fruits of the labor of the debtor's 
managing stock.holders. 

Pressed by the complexities of intricate reorganization problems 
largely of a business nature, these judges have drawn on their own 

advantages" or "consideration" furnished to the bondholders. The "compensating advan
tages" or "consideration" were (1) the retention of the old stockholders in the management 
because of their familiarity with the operation of the business and their financial standing 
and influence in the community, and because they provided a continuity of management; 
(2) if the bondholders were to foreclose they would receive substantially less on liquida
tion than the present appraised value of the assets; (3) under the terms of a voluntary 
reorganization in 1930 the bondholders cannot foreclose until 1944; and ( 4) the difficulty 
of obtaining surety ·bonds with an outstanding bond issue, coupled with the Government 
construction program providing valuable opportunities to the debtor provided it can 
finance and handle the business, with the resultant advantage that the plan would maintain 
the debtor as a going concern, avoiding liquidation-all of a greater value than the value 
of the stock being issued to the old stockholders. 

'See Mr. Justice Frankfurter's concurring opinion in Graves v. People ex rel. O'Keefe, 
306 u. s. 466 (1939). 

6lt is difficult to follow the reasoning of the opinion where it differentiates between the 
old composition § 12, and § 77B. Where it calls attention to the provision in § 12 that 
the judge shall confirm a plan if satisfied that "it is for the best interests of the creditors" 
and then concludes that the "fair and equitable" standard employed in § 77B was not then 
present in § 12, the Court neglects to state, however, that the "feasible" standard was 
also incorporated in § 77B. Furthermore, realistically, what is not to a creditor's best 
interests in a reorganization plan would be unfair or inequitable to him. 
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practical experience and knowledge aided by the opinions of business 
men familiar with the particular business, expressed either through their 
testimony or by the preponderance of their votes for or against the 
plan. To effect reorganization instead of liquidation the judge is faced 
with the necessity for compromise of rights and equities. 

Except in extreme cases, lengthy and hostile litigation with the objec
tive of one class annihilating the other is not indicated as the remedy. 
The acute financial distress of the debtor cannot without harm to all 
interested parties be made chronic by overprolonged court proceedings. 
It follows, therefore, that the several metropolitan centers produce their 
peculiar problems and develop their own individual solutions to such 
problems. Hence, there results the "contrariety of tendencies in prac
tical administration among the circuits" ref erred to in the opinion. So 
the various sections of the country with their industries and commercial 
activities greatly diversified, may solve their various problems with 
varying degrees of uniformity. 

Many courts, acting on the theory that the statute largely rested the 
confirmation of a plan in the informed discretion of the judge, have 
allowed participation in a common enterprise by junior interests on a 
parity with senior interests in proportions found fair and just by the 
judge, as guardians of the silent non-acceptors as well as the articulate 
objectors, under the peculiar exigencies of each reorganization problem 
and when such participation did not result in oppression of minorities 
by accepting majorities. Armed with the power of the statute which was 
calculated to give a control over recalcitrant minorities whose tactics 
made equity receivership reorganization so cumbersome and ineffectual, 
these courts felt that the old rules of so-called equity receivership reor
ganization should yield to practical considerations; that in reorganization 
proceedings potency of fact surmounts authority of theory. Hence, they 
have given a factual value to good will even when it rested largely on 
the personalities of the managing stockholders. So also has managerial 
skill been evaluated, particularly in businesses which are subject to 
severe loss from change of personnel. 

In no case, however, did the court believe that anything which was 
then in existence was taken from the creditors, secured or unsecured.6 

On the other hand, the courts believed that a small minority of a class 
should not be permitted, for whatever ulterior purpose, to prevent the 
rest of the class from having the opportunity to share in the earnings 
and profits to be gained from the continuity of the debtor's business 

8Campbell v. Alleghany Corp., 75 F . (2d) 947, 954 (C. C. A. 4th, 1935). 
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under expert and experienced management, and to force them to accept 
a liquidation dividend in bankruptcy or foreclosure. 

The opinion of the Supreme Court adopts a rule developed in railroad 
and large public utility receiverships. Section 77B was designed prin
cipally for private business corporations. It is apparent that good will, 
managerial skill and the business organization itself, as well as the neces
sity to provide for the continuity of the business require more protection 
and have a greater relative value in a private business than in a railroad. 
The opinion does not suggest that a different or more pliable rule might 
be followed in a case involving a private corporation than in a large 
public utility having a monopoly.7 

The opinion does not discuss the reason why Congress provided for 
a vote from the creditors. What was the necessity or reason for the 
vote except as a partial guide to the judge on the question of the fair
ness, equitability and feasibility of the plan? The opinion states that 
notwithstanding the acceptance of the plan the judge must find that 
it is "fair and equitable" otherwise the court might become but a minis
terial register of the vote. Again it must be added that the court is 
obliged to find that the plan is "feasible". The more the court is obliged 
to use its discretion in the light of the exigencies of the particular case, 
unfettered by rules, the less of a mere register it becomes. The statute 
does not forbid participation by certain classes because of insolvency; 
it permits a denial of participation. 

The Court argues that despite the right in the stockholders to keep 
possession of the debtor's business and the fact that no foreclosure could 
be brought before 1944, though of value to the stockholders, the sur
render of these rights was no consideration for the participation because 
such rights were waived or abandoned by the debtor when it invoked the 
jurisdiction of the federal court by filing a petition in Section 77B; that 
the debtor's rights could not survive the commencement of reorganiza
tion proceedings under that section. It bases the argument on the fact 
that upon the filing of a petition and its approval the control of the 
court over the debtor and its property becomes "pervasive", that it 

7Section 77, Reorganization of Railroads Engaged in Interstate Commerce, provides for 
the approval of a plan of reorganization of a railroad by the Interstate Commerce Com
mission and hearings on objections thereafter. Sub. (e) provides that the judge shall ap
prove the plan if satisfied that inter alia "(l) it complies with the provisions of sub
section (b) of this section, is fair and equitable, affords due recognition to the rights of 
each class of creditors and stockholders, does not discriminate unfairly in favor of any 
class of creditors and stockholders and will conform to the requirements of the law of the 
land regarding the participation of the various classes of creditors and stockholders." 
There is here no requirement that the plan should be feasible, as there is in § 77B. 
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can conduct its business only under the supervision of the court and 
that its contracts may be rejected, etc. This argument assumes that a 
thing is done which may or may not be done as the court's discretion 
might dictate. The property rights are still in existence though the 
free exercise of such rights is suspended. The debtor comes into court 
for reorganization, liquidation or dismissal. The judge has the power 
to dismiss, at his discretion, upon the failure of a plan. Upon dismissal 
the debtor is reinvested with its property if there has been a devolution 
of title to a trustee, and the claims revert to their status prior to the 
filing of the petition.8 

The filing of a petition is not the waiver of property rights. Hence, 
a waiver in a plan of the rights of redemption or of possession free from 
foreclosure is the granting of rights whose value will vary in each case 
and therefore will require evalution by the judge in computing the 
contribution of stockholders. The purpose of a proceeding is an evalu
ation of all rights and interests and a readjustment thereof with due 
regard to priorities and grades to fit the present conditions. In fact, 
the statute provides that the rights of creditors must be changed by the 
plan or it would not be a valid plan under Section 77B. Hence no rights 
are waived or property rights changed, except by the confirmation of 
a plan of reorganization or by an order directing liquidation in 
bankruptcy. 

The opinion makes it clear that compromises or settlements of con
flicting claims to the res in the possession of the court is a normal part 
of the process of reorganization. It says that "in sanctioning such 
settlements the court is not bowing to nuisance claims, it is administering 
proceedings in an economical and practical manner." 8

• The Court rec
ognized the necessity of dealing practically with the estate in piece-meal 
but refuses these practical considerations when dealing with the estate 
in its entirety. 

The rule announced by the Court permits participation by stockholders 
in an insolvent debtor based on a contribution in money or in moneys 
worth reasonably equivalent in view of all the circumstances. It may 

877B (a) : "In case any such petition or answer or proceedings shall be dismissed in the 
manner provided in this subdivision (a) or in subdivision (c), clause (8) of this section, 
the same shall not constitute an act of bankruptcy or an admission of insolvency or be 
admissible in evidence, without the consent of the debtor, in any proceedings then or there
after pending or commenced under this Act or in any Federal or State court." 

See Lowden v. Northwestern Nat. Bank & Trust Co ., 298 U.S. 160, 164 (1936), in which 
Mr. Justice Cardozo, speaking of § 77, says: "What is done at the beginning amounts to 
little more than a provisional sequestration to give protection to the future." 

e.60 Sup. Ct. 1, 14 (Nov. 6, 1939) . 
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well be that there was no "moneys worth" to warrant the participation 
allowed the stockholders in the plan under consideration, in the presence 
of the managing stockholders as officers and directors of the reorganized 
corporation, despite the fact that they could obtain the necessary work
ing capital and despite their managerial skill. The opinion, however, 
does not condemn the contribution of things of value other than money. 
It holds merely that the intangible values present in this case are not 
adequate consideration for the issuance of the stock in question. "On 
the facts of this case they cannot possibly be translated into moneys 
worth reasonably equivalent to the participation accorded to the old 
stockholders." 

On the facts set out in the opinion the plan should be condemned 
because the capitalization was written down to the mere cash value 
of the physical assets, and the secured creditors' claims were scaled 
down by three-fourths. While they were given a class of stock prior 
to that given to the stockholders the rights and preferences of the two 
classes of stock were such that the common stockholders would share 
in the first profits and surplus after the payment of a 5 per cent dividend 
on the pref erred. The liquidation provisions were likewise inequitable 
for much the same reason. Only if liquidation should occur before the 
company made any profits or acq11ired any surplus could the creditors 
be said to have received fair treatment. In other words, the creditors 
paid too high a price for the right to keep their money invested in the 
enterprise. 

It would seem that the language of this opinion will make it more 
difficult in many cases for creditors to rehabilitate their securities by 
reason of the encouragement which it lends to recalcitrant minorities.9 

The rigid rule of the Boyd case and allied cases, if controlling in the 
reorganization of private corporations, will seem unworkable where sub
stantially the creditors' securities for payment in full lie in the im
ponderables which attach themselves to certain businesses requiring spe
cial managerial skill, or where the businesses have been developed by 
outstanding or distinct personalities. 

"See Mr. Justice Cardozo's dissent in Ashton v. Cameron County Water Improvement 
District No. 1, 298 U. S. 513, 541 (1936): "Experience makes it certain that generally there 
will be at least a small minority of creditors who will resist a composition, however fair 
and reasonable, if the law does not subject them to a pressure to obey the general will . 
This is the impasse from which the statute gives relief." 



THE FIFTH DECADE OF FEDERAL LEGISLATION IN 
THE FIELD OF LABOR DISPUTES 

EDWARD A. HOGAN, JR.* 

JN THE field of labor relations the transition from a philosophy of 
the oughtness of an attitude of laissez-! aire by the Government 

toward the individuaP to the oughtness of an attitude of laissez-faire 
by the individual2 toward the Government seems to be complete. The 
time has come for a critical re-examination of the growth in the Federal 
Governmental structure of deviGes to control the labor relationship to 
see whether or not such a transition has been justified. 

No ordinary amount of expansion in the content of an idea would war
rant a finding by the judiciary, that when the founding fathers granted 
to Congress the power "to regulate commerce with foreign nations, and 
among the several states, and with the Indian tribes,"3 that the right 
to grant cease and desist orders and orders of reinstatement for dis
senting employees on the recommendation of the National Labor Rela
tions Board was included. Once a year for the last two years the 
Supreme Court has told us that Congress has acted within its powers 
in so legislating and so delegating. "Congress . . . may impose upon 
contractual relationships reasonable regulations calculated to protect 
commerce against industrial strife."4 

Careful tracing of the legislative expansion of this idea will reveal 
that Congress has moved forward cautiously, increasing the amount of 
control and the quantity of its jurisdiction with the pressure exerted 
by public demand. Two sharp peaks would be evident on a graph. One 
begins with the period of the World War and ends with the loss of 
President Wilson. The other begins with the Norris-LaGuardia Act5 

" *A.B., Boston College (1930), LL.B., id. (1934), LL.M., Harvard Law School (1934) ; 
Dean of University of San Francisco School of Law ; Member of the Faculty of the Ameri
can Institute of Banking since 1935. 

1ADAM SMITH, WEALTH OF NATIONS (3d Cannon ed. 1922) 123 : "The patrimony of 
a poor man lies in the strength and dexterity of his hands and to prevent him from em
ploying this strength and dexterity in what manner he thinks proper without harm to his 
neighbor, is a plain violation of this most sacred property. It is a manifest encroachment 
upon the just liberty of the working man and those who might be disposed to employ 
him." Accord, Adkins v . Children's Hospital, 261 U . S. 525 (1923) . 

'National Labor Relations Board v. Jones and Laughlin Steel Corp., 301 U. S. 1 (1937) ; 
Ford Motor Company v. National Labor Relations Board, 305 U. S. 364 (1939). 

'U. S. CONST. Art. I , § 8. 
'See National Labor Relations Board v. Jones and Laughlin Steel Corp., 301 U. S. 1, 

48 (1937) ; cf. National Labor Relations Board v. Mackay Radio and Tel. Co. , 304 U . S. 
333 , 347 (1938) . 

•47 STAT. 70 (1932), 29 u. s. C. §§ 101-115 (1934). 
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and the amendment to the Bankruptcy Act6 during the Hoover adminis
tration and is terminating with the increasing lack of public confidence 
in the activities of the National Labor Relations Board.6• 

In both of these peak periods there has been a frank recognition of 
the right to bargain collectively. The first, as distinguished from the 
second, recognized this right in order that workers would have the 
means of attaining a living wage. Industrial peace through the realiza
tion of this ideal was the aim of President Wilson.7 Whatever the ideal 
is of the present period, it is difficult to ascertain. One of the purposes 
of this paper will be to show that the failure to observe this ideal is 
the cause of the breakdown in the administrative machinery designed 
to protect commerce against industrial strife.8 Collective bargaining, 
as such, is meaningless, unless it has a purpose and a limit. Let us 
examine our background to test the reasonableness of such a generali: 
zation. 

Any study of the laws of our country that neglected early English 
contributions to our juristic thought would be as idle as a study of our 
language without their literature. The view of Dean James M. Landis9 

that 1348, the year of the Black Death, is a good starting point for the 
study of this subject seems entirely proper. 

It is supposed that no difficulties had presented themselves during 
the earlier feudal period because there was no labor problem. As is 
known, this nation-wide pestilence reduced the population of England 
about one half. According to the economic law of supply and demand, 
the value of human labor reached a new high level. 

In order to strike a balance between national need and individual 
greed, governmental intervention became necessary. By the Emergency 
Ordinance of Laborers,1° confirmed in ther Statute of Laborers,11 there 

647 STAT. 1467 (1933), 11 U. S. C. §§ 101a, 201-205 (1934). 
••49 STAT. 451 (1935), 29 U. S. C. § 153 (Supp. 1938) . 
7Proclamation of President Wilson, April 8, 1918, on the principles to be observed by 

the War Labor Board. 17 RICHARDSON, COMPILATION OF THE MESSAGES & PAPERS OF THE 

PRESIDENT ( 192 7 Impr.) 8485: "The right of all workers including common laborers to a 
living wage is hereby declared. In fixing wages minimum rates of pay shall be established 
which will insure the subsistence of the worker and his family in reasonable health 
and comfort." 

8An interesting observation on the present situation may be found in, Mason , The 
Limits as to Effective Federal Control of the Employer-Employee R elationship (1936) 
84 U. OF PA. L . REV. 277 : "Under existing conditions, the work of establishing group 
relations in American industry is like trying to build stone walls on the flanks of a vol
cano; the materials are there but not the foundation . Since these preliminary fundamentals 
have yet to be established in American industry , peace is a dream." 

"J. M . LANDIS, CASES ON LABOR LAW (1934) 1. 
1023 Eow. III, c. 1 (1349 ) . 
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was a duty created by law compelling men and women alike to engage 
in labor according to fixed and definite standards. The price that labor 
could charge was set by the government, and collective activity to change 
these prices was to be considered an attack on the law of the land. A 
long series of statutes12 confirming and supplementing the Statute of 
Laborers followed. Legislative recognition of the need of official sanc
tion to prevent combinations capable of engaging in collective action 
against the Statute of Laborers may be found in a statute of 1424,13 

prohibiting the holding of congregations and chapters of masons , the 
purpose of which was to def eat the policy of the Statute of Laborers. 

Again in 1548, legislative action was taken against victuallers and 
craftsmen14 who tried to change their condition by collective action. 
The best known of the early statutes came a few years afterward. This 
is the Elizabethan Statute of Laborers.15 In Section 15 of this statute 
the administrative machinery for determining what wages were to be 
paid in different industries from time to time was set up. This act pro
vided that jurisdiction be given to justices of the peace to act as admin
istrative officers in enforcing this statute. 

Section 9 of the statute specifically made the taking or giving of exces
sive wages a crime punishable by fine and imprisonment. Imprisonment 
was also authorized for the servant who was unwilling to work at the 
prescribed wage and the sentence was to run until he was willing to work. 

Governmental control of wages and of the employer-employee relation
ship was not unknown within our own borders. The Massachusetts Bay 
Colony established on October 1, 1633, an administrative process for 
fixing wages.16 

"25 Eow. III, Stat. 1, cc. 1 & 2 (1350). 
1234 Eow. III, cc. 9 & 10 (1360); 42 Eow. III, c. 6 (1368); 2 RICH. II, Stat. 1, c. 8 

(1378); 12 RICH. II, cc. 3-8 (1388); 13 RICH. II, Stat. 1, c. 8 (1389); 4 HEN. IV, c. 14 
(1402); 7 HEN. IV, C. 17 (1405); 4 HEN. V, C. 4 (1416); 2 HEN. VI, c. 14 (1423); 3 HEN. 
VI, C. 1 (1424); 6 HEN. VI, C. 3 (1427); 8 HEN. VI, cc. 8-11 (1429); 11 HEN. VII, c. 22 
(1494); 12 HEN. VII, c. 3 (1496); 4 HEN. VIII, C. 5 (1512); 6 HEN. VIII, C. 3 (1514); 
2 & 3 Eow. VI, c. 15 (1548) . 

1B3 HEN. VI, C. 1 ( 1424). 
"2 & 3 Eow. VI, c. 15 (1548). 
105 Etrz ., c. 4 ( 1562). 
161 MASS. BAY COLONY RECORDS (1628-1641) 109 : "It is ordered, that maister carpenters, 

sawers, masons, clapboard-ryvers, brickelayers, tylars, joyners, wheelrights, mowers &c., 
shall not take aboue 2 s. a day, findeing themselues dyett, & not aboue 14 d. a day if they 
haue dyett found them vnder the penalty of V s., both to the giuer & receav, for euy 
day that there is more giuen & receaved. Also, that all other inferior workemen of the 
said occupacons shall baue such wages a~ the constable of the said place, & 2 other in
habitants, that bee shall chuse, shall appoynct." 
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Due to what has since been discovered to be a misunderstanding 
of the common law doctrine of criminal conspiracy, collective activity 
on the part of labor organizations was judicially disapproved during the 
early history of the United States. 

Thus there was no real problem for a legislature to solve during the 
middle period of American history. 

It was not until Chief Justice Shaw,17 aided by Mr. Rantoul of the 

"Also, it is agreed, that the best sorte of labourers shall not take aboue 18 d. a day if 
the dyett themselves, & not aboue 8 d. a day if they haue dyett found them, vnder the 
aforesaid penalty, both to giuer & receaver." 

"Likewise, that the wages of inferior labours shalbe refered to the constable & 2 other, 
as aforesaid." 

Id. at 74: "At the First Court, holden at Charlton: it was ordered, that carpenters, 
joyners, brickelayers, sawers, and thatchers shall not take about 2s aday, nor any man 
shall giue more, vnder paine of Xs to taker and giuer; and that sawers shall not take aboue 
4s. 6d. ye hundred for boards, att 6 scoore to the hundred, if they haue their wood felled 
& squared for them, and not aboue 5 s. 6 d. if they fell and square their wood themselues." 

17Commonwealth v. Hunt, 4 Mete. 111 (Mass. 1842) . John Hunt, Patrick Hayes, 
Daniel O'Neal, Supplier Woods, Michael O'Connor, Edward Farrington and John Odiorne, 
shoemakers, notified their employer, Isaac B. Wait, that unless he refused to employ one 
Jeremiah Horne who would not join the union that they would go on strike. A complaint 
was issued against them and they were prosecuted in the Municipal Court of Boston 
where they were convicted. An appeal was taken to the Supreme Judicial Court where 
Chief Justice Shaw had an opportunity to pass on the merits of the case. Mr. Rantoul 
there argued that an agreement by an organization not to do work for less than a certain 
figure was no more criminal because of an agreement among several than it would be for 
one man individually to refuse to work for less than a certain price, and he pointed out 
that no less august a body than the Bar Association of the City of Boston maintained a 
similar price fixing agreement among themselves. 

The Chief Justice examined the English law and came to the conclusion that mere 
association was no longer criminal conspiracy, and a right to stop work belonged to all 
and could be lawfully exercised by agreement. He revealed that conspiracy did not 
originate as a general offence at common law but was restricted to the type of case pointed 
out in the English statutes given above. At p. 122, the court said: "This consideration 
will do something towards reconciling the English and American cases, arid may indicate 
how far the principles of the English cases will apply in this Commonwealth, and show 
why a conviction in England, in many cases would not be a precedent for a like con
viction here. The King v. Journeyman Tailors of Cambridge, 8 Mod. 10, for instance, 
is commonly cited as an authority for an indictment at common law, and a conviction 
of journeymen mechanics of a conspiracy to raise their wages. It was there held, that 
the indictment need not conclude contra f ormam statuti, because the gist of the offence 
was the conspiracy, which was an offense at common law. At the same time it was 
conceded that the unlawful object to be accomplished was the raising of wages above the 
rate fixed by a general act of parliament. It was therefore a conspiracy to violate a 
general statute law, made for the regulation of a large branch of trade, affecting the 
comfort and interest of the public; and thus the object to be accomplished by the con
spiracy was unlawful, if not criminal." 
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Boston Bar, perceived the inapplicability of the English statutory doc
trine of conspiracy to American common law cases that any form of 
collective activity was permitted under our judicial system. 

With the doctrine of criminal conspiracy for mere association thus 
crushed, the labor movement slowly began to grow in the United States, 
the first national organization of any importance being the Knights of 
Labor, which began in Philadelphia in 1869.18 This organization did 
much to advance the cause of labor. 

With the growth of the Knights of Labor and the development of 
other conditions of industrial unrest, legislative solution of the problems 
of labor seemed inevitable. 

CONGRESSIONAL ACTION 

With the panic of 1873 in the background, and with the failure of 
the crops in 1881, together with the general increase in prices, there 
was much discontent among laborers in the following decades and the 
country was bothered by numerous strikes and lockouts. On August 7, 
1882, the Senate adopted a resolution directing the Committee on Edu
cation and Labor to investigate the relations between capital and labor. 

In the four years following, the number of strikes in the United States 
increased until in 1886 there were fourteen hundred and thirty-two 
strikes and five hundred thousand men out of work.19 Some of these 
strikes were on the railroads of the southwest and caused much bitter
ness and strife. Membership in the Knights of Labor increased from 
around one hundred thousand in 1885 to six hundred thousand in 1886. 

On April 22, 1886, President Cleveland sent a special message to 
Congress in which he advocated the grant of power to a commission 
within the Bureau of Labor in the Department of the Interior for com
pulsory investigativn of labor disputes as they might occur so that the 
legislature would have available whatever information it needed for 
intelligent action. He also proposed that a permanent commission act 
as arbitrators between capital and labor when the need arose.20 The 
President undoubtedly anticipated that his plan would be objected to 
for the reason that such a commission would have no power to enforce 
its decisions. 

In his message he called attention to: 

See, Nelles, Commonwealth v. Hunt (1932) 32 CoL. L. REv. 1128; Sayre, Criminal Con-
spiracy (1922) 35 HARVARD L. REV. 383. 

18WARE, LABOR MOVEMENT IN THE UNITED STATES 1860-1895, (1929) xi. 
18

REP. COMMISSIONER OF LABOR (1901) 16. 
"°10 RICHARDSON, COMPILATION OF THE MESSAGES AND PAPERS OF THE PRESIDENTS (1927 

Impr.) 4979. 
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"the conceded good that has been accomplished by the railroad commissions 
which have been organized in many of the States, which, having little more 
than advisory power, have exerted a most salutary influence in the settlement 
of disputes between conflicting interests."21 

On October 1, 1888, the proposal of the President was enacted into 
law.22 The act was restricted in its application to controversies between 
railroads, or other transportation companies engaged in interstate com
merce, and the employees of such companies. 

President Cleveland thus made the start for presidential interven
tion.23 The only case in which the investigatory provisions of the Act 
of 1887 were applied was in the Pullman Strike of 1894.24 By the use 
of the injunction process and with the help of the military this strike 
was broken, but the public was not pleased with the conduct of the 
Government during this crisis. 

President Cleveland appointed a Board of Inquiry under the Act of 
1888,25 and their recommendations gave rise to the Erdman Act of 
1898.26 The outstanding provision of this act was the setting up of 
machinery for arbitration and for the filing of the award with the clerk 
of the circuit court for the purpose of giving the award the effect of a 
judgment. Article X of the act made it illegal for the employer to 
exact from his employee agreements not to join a labor union. This 
part of the act was declared unconstitutional in Adair v. United States.21 

In 1912, there was a dispute between the Order of Railway Con
ductors and the Brotherhood of Railway Trainmen and the railroad 
management. The parties refused to take advantage of the provisions 
of the Erdman Act.21

• They did however confer with President Wilson 
and the result of the interview with him was the Newlands Act.28 

This act created an independent and permanent board to be known as 
the United States Board of Mediation and Conciliation. It had the power 
to intervene in controversies even in the absence of a request by any 
one of the parties to a dispute whenever an interruption of traffic was 
imminent and "fraught with serious detriment to the public interest." 

The Railway Brotherhoods, the Engineers, the Conductors, the Fire-

:n73 CONG. REC. 3729 (1886). 
2225 STAT. 501 ( 1888). 
23BERMAN, LABOR DISPUTES AND THE PRESIDENT OF THE UNITED STATES (1924) is the 

source of much of the following material. 
"'See, REP. OF U. S. STRIKE CoMM. SEN. ExEC. Doc. No. 7, 53d Cong., 3d Sess. (1895) . 

'"25 STAT. 501 (1888). 
••30 STAT. 424 (1898). 
27208 u. s. 161 (1908). 
"'38 STAT. 103 (1913), 45 u. s. C. §§ 102-125 (1934). 
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men, and the Trainmen were the source of the next federal legislation. 
When the railroad managers refused to accede to their demands for an 
eight hour day and time and one-half for overtime, the Brotherhoods 
refused to arbitrate under the N ewlands Act. With the threat of war 
at hand the President intervened and requested Congress to pass legis
lation embodying some of the demands of both sides. The Interstate 
Commerce Commission was authorized to consider an increase in freight 
rates, the eight hour day was to be given a trial , there was a require
ment that a period of time be given for investigating differences before 
a strike would be lawful , and authorized the President, if it became 
necessary, to press railroad crews into military service. This was the 
Adamson Act. 29 

The war period followed immediately thereafter and the railroads were 
placed under governmental control on December 28, 1917. During the 
whole of this period administrative boards were active in attempting to 
maintain a peaceful relationship among all the parties involved in na
tional transportation. 

The war gave rise to another organization known as the National 
War Labor Board, created on April 8, 1918, for the purpose of settling 
disputes and keeping industry going without interruption during the 
period of the war. The organization was able to accomplish its work 
only through constant threats to impress dissenting employees into mili
tary service. 

After the war the Government had to return the railroads to the pri
vate owners, and it felt obliged to take steps to adjust some of the 
labor disturbances that existed during the war and were never termi
nated. This gave rise to the Transportation Act of 1920.30 

By the provisions of this act the parties were obliged to confer and 
ultimately to settle their differences with the help of Boards of Adjust
ment to be established by agreement between the employees and carriers. 
For disputes involving wages or salaries a new agency was created by 
the act, known as the Railroad Labor Board.30

" 

In order to facilitate joint action on the part of those involved in 
these disputes, the Labor Board laid down sixteen fundamental princi
ples to be followed , and these seem to give us another official declaration 
of a policy in favor of collective bargaining.81 

""39 STAT. 721 (1916 ), 45 U.S. C. §§ 65, 66 (1934) . The railroads then sought to enjoin 
the enforcement of the act. Wilson v . New, 243 U. S. 332 (1917 ) (validity of the act 
sustained) . 

.. 41 STAT. 456 (1920), 49 u. S. C. §§ 71-74, 7/i-78, 141 (1934). 
M>•41 STAT. 469 (1920), 45 U . S. C . § 153 (w ) (1934). 
"The two important principles used in the judicial interpretation of the act were: (1) 
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This law continued in effect until May 20, 1926, when it was super
seded by the Railway Labor Act.32 The reasons for the enactment of 
this act are given in the Report of the Senate by the Committee on 
Interstate Commerce.33 

This new act provided for a federal board of mediation which had 
the duty of intervening at the request of either party or on its own 
motion in any unsettled labor dispute. The act also set up the machinery 
for the creation of boards of arbitration when both parties consented 
to arbitration. In the event that none of the ordinary methods provided 
in the act would bring about a settlement and the dispute threatened 
substantially to interrupt interstate commerce, the board was to call 
upon the President, who was authorized to create an emergency board 
to investigate and report to him. For thirty days after the creation 
of the Emergency Board the disputants should make no change in the 
agreement out of which the dispute arose. 

By reason of the provisions of the N orris-LaGuardia Act34 and the 
amendments to the Bankruptcy Act,35 both of which took place during 
the Hoover Administration, the right to collective bargaining again re
ceived legislative sanction. 

June 16, 1933, appears to be a significant date for labor activity in 
the United States. On that day the President of the United States was 
authorized36 to take steps for the relief of unemployment and the better-

"The right of such lawful organization to act toward lawful objects through representa
tives of its own choice, whether employees of a particular carrier or otherwise, shall be 
agreed to by the management." (2) "The majority of any craft or class of employees 
shall have the right to determine what organization shall represent members of such craft 
or class. Such an organization shall have the right to make an agreement which shall 
apply to all e·mployees in such craft or class. No such agreement shall infringe, however, 
upon the rights of employees not members of the organization representing the majority 
to present grievances either · in person or through representatives of their choice." Pennsyl
vania R.R. v. United States Ry. Labor Board, 261 U. S. 72, 74 (1922). 

President Wilson included this idea in the proclamation cited suP,,a, note 7. The first 
statute to this effect is probably English: 6 GEO. IV, c. 129 (1825) . 

8244 STAT. 577 (1926), 45 u. s. C. §§ 151-163 (1934). 
""SEN. REP. No. 222, 69th Cong., 1st Sess. (1927) 3, 4: "In view of the fact that the 

employees absolutely refuse to appear before the labor board and that many of the 
important railroads are themselves opposed to it, that it has been held by the Supreme 
Court to have no power to enforce its judgments, that its authority is not recognized or 
respected by the employees and by a number of important railroads, that the President 
has suggested that it would be wise to seek a substitute for it, and that the party plat
forms of both the Republican and Democratic Parties in 1924 clearly indicated dissatis
faction with the provisions of the transportation act relating to labor, .... " 

"'47 STAT. 70 (1932), 29 u. s. C. §§ 101-115 (1934). 
as47 STAT. 1467 (1933), 11 U. S. C. §§ 101a, 201-205 (1934). 
8048 STAT. 195 (1933), 15 u. s. C. § 701 (1934). 
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ing of working conditions. By virtue of the authority vested in the 
President by this act, the National Labor Board was created by Execu
tive Order No. 6511 on August 5, 1933. This board was called upon 
to settle by mediation, conciliation, or arbitration all controversies be
tween employers and employees which tended to impede the purposes 
of the National Recovery Act. Under the machinery of this act local 
or regional boards were set up to assist in the administration of this 
act as they were best able to do. Some specific instructions were given 
to the board to assist them in their work.87 

By the act of June 21, 1934,38 the old Board of Mediation was abol
ished and in its place there was established in the executive branch 
of the Government a board to be known as the National Mediation 
Board. This board seems particularly authorized, upon the request of 
either or both parties to a dispute, to assist in settling disputes concern
ing changes in rates of pay, rules or working conditions, or any other 
dispute not referable to the National Adjustment Board39 and it could 
proffer its services at any time in case any labor emergency was found 
by it to exist. If this board was not able to settle the dispute and if 
it was of the opinion that there was a threat of interruption to interstate 
commerce, they should notify the President, who might appoint a board 
to investigate and report concerning such disputes. On June 21, 1934, 
the Railway Labor Act was amended40 to set up a rather elaborate 
procedure under which labor difficulties arising on railroads could be 
settled. 

Pursuant to Public Resolution No. 44, the National Labor Relations 
Board was created by Executive Order No. 6763 on June 29, 1934. This 
order was superseded by the Act of Congress of July 5, 1935,41 author-

""'l. To bring about settlements by mediation, conciliation or arbitration of all dis
putes between employers and employees in the region in which the board is situated, 
involving the interpretation and application of the President's Re-employment Agreement 
and the industrial codes of fair competition or which otherwise affect the national program 
of economic recovery. 

"2. To hear and determine all violations of the labor provisions of the industri!11 codes 
of fair competition that are submitted to it , except such violations as, in the opinion of the 
Regional Board, should be referred to a Compliance Board or a Regional Director of 
Compliance for consideration, as hereinafter provided for. 

"3. To arbitrate all differences which have been jointly submitted to the Board for 
arbitration." 

8848 STAT. 1193 (1934) . 
•Garrison, The Nation.al Railroad Adjustment Board: A Unique Administrative Agency 

(1937) 46 YALE L. J. 567. 
4044 STAT. 577 (1926), 45 U. s. C. 151 (1934). 
"49 STAT. 449 (1935) , 29 U. S. C. 151 (Supp. 1938). 
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izing the existence of the National Labor Relations Board. This is the 
best of the New Deal legislation, the constitutionality of which has been, 
in part at least, upheld by the United States Supreme Court.42 

This act appears to have as its object the elimination of interference 
with industrial activity affecting interstate commerce due to unfair labor 
practices. The act is interesting in that it extends governmental control 
of the labor relationship beyond the scope hitherto thought constitu
tional , and gives some express definitions of "unfair labor practices". 

The act permits the existence of company unions, provided they are 
representative of the wishes of the majority, but it will be considered 
an unfair practice for the employer to dominate or interfere or to con
tribute financial or other support to the company union. It will be 
considered an unfair labor practice for the employer to discriminate 
against any employee because of his union activities. It will also be 
considered unfair to discriminate against an employee because he has 
given evidence under the provisions of the act. In conformity with 
the prior practice it will be considered an unfair labor practice for the 
employer to refuse to bargain collectively with the employees. 

It is decreed that the majority rule is to govern in the selection of 
the employees' representative for the collective bargaining and in the 
event of any dispute as to the capacity of the representative the board 
will determine his capacity by conducting an election or by other means. 

The board's jurisdiction is authorized to include all matters affecting 
interstate commerce. What matters affect interstate commerce has been 
quite thoroughly delineated in the decisions that were handed down 
affirming the constitutionality of the act. 

This is the last of the federal statutes and the one that we are operat
ing under today. 

During the fifty years in which Congress has exercised a form of 
positive control over interstate commerce the evolution from compulsory 
investigation of disputes to compulsory recognition of the employees' 
right collectively to bargain has been gradual. Government intervention 
has been an expedient used to dissolve a crisis and applied only when the 
pressure of public opinion was felt by lethargic official indifference. 
The growing public intolerance of govenmental laissez-faire when govern
mental activity alone could provide the open road for interstate commerce 
has prevented time and again employer-employee stalemating . 

.. National L. R . B. v. Jones & L. Steel Corp. , 301 U. S. 1 (1937); cf. National L. R. B. 
v. Freuhauf Trailer Co., 301 U. S. 49 (1937); National L. R . B. v . Friedman-Harry Marks 
Clothing Co., 301 U.S. 58 (1937); Washington, Va. & Md. Coach Co. v. National L. R. B., 
301 U.S. 142 (1937); Ford Motor Co. v. National L. RB, 305 U.S. 364 (1939). 
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Has this sporadic congressional activity given us the type of treat
ment for the ills of interstate commerce that is "calculated to protect 
commerce against industrial strife"? 

A SOLUTION? 

It is submitted that although there has been much governmental 
assistance, that assistance has not been planned on intelligent lines. 
Except for the philosophy injected into our governmental policy by 
President Wilson, our labor boards have never had any particular ideal 
to follow. To Mr. Wilson must go the credit of introducing this theory 
into American life. 43 In his proclamation given on April 8, 1918, on 
the principles to be observed by the War Labor Board, the President 
gave practical effect to the theory of the living wage.44 

"The right of all workers including common laborers to a living wage is hereby 
declared. In fixing wages minimum rates of pay shall be established which will 
insure the subsistence of the worker and his family in reasonable health and 
comfort." 

The United States either has not been so keen in the understanding or 
so honest in the treatment of the problem of what labor needs as has 
the Commonwealth of Australia. Mr. Justice Higgins of Australia in 
establishing the principles to be employed in carrying out the provisions 
of the Federal Constitution of 1900 and the Act of December 1 S, 1904, 
based his work on the doctrine of the living wage. In his article in the 

"But the idea was not new. See, POPE LEO XIII, ENCYCLICAL ON THE CONDITION OF 
LABOR (1891); Higgins, A New Province for Law and Order (1915) 29 HARv. L . REV. 13. 

"BERMAN, LABOR DISPUTES AND THE PRESIDENTS OF THE UNITED STATES (1924) 153: "The 
record of the President in industrial disputes during the war was one of which he might 
be justly proud. By including in his proclamation creating the War Labor Board the 
statement of the principles which should govern it in its dealings with labor, Mr. Wilson 
established a definite governmental labor policy for the first time in our history . There
after, during the war period, the administration gave its support to the right of workers 
and employees to organize as they wished and to bargain collectively, to the basic eight 
hour day, to the principle of the living wage, and to the maintenance of established 
safeguards of health and safety. By the same act the government put itself in oppo
sition to strikes or lockouts during the war, to discrimination against workers for legitimate 
trade-union activities, and to the use of coercion on the part of trade unions. By giving 
his approval to these principals the President made possible the establishment of a con
structive government labor policy which was as a whole characterized by intelligence 
and a desire to act fairly. Undoubtedly it was the war-time spirit of cooperation which 
was largely responsible for the success of this policy. But the carrying out of a definite 
set of principles so efficiently indicates that even in ordinary times the adoption of a 
constructive labor policy by the administration would not only be possible, but would 
be attended by some degree of success." 
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Harvard Law Review he gave us thirty very fine points to be used in 
determining the living wage. The first six are worthy of mention: 

"1. One cannot conceive of industrial peace unless the employee bas secured 
to him wages sufficient for the essentials of human existence. 

2. This, the basic wage, must secure to the employee enough wherewith to 
renew his strength and to maintain bis borne from day to day. 

3. The basic wage is the same for the employee with no family as for the 
employee with a large family. It rests on Walt Whitman's 'divine average', 
and the employer need not concern himself with his employee's domestic 
affairs. 

4. The secondary wage is remuneration for any exceptional gifts or qualifica
tions, not of the individual employee, but gifts or qualifications necessary 
for the performance of the functions, e.g., skill as a tradesman, exceptional 
heart and physique, as in the case of a gas stoker, exceptional muscular 
training and power, as in the case of a shearer, exceptional responsibility, 
e.g., for human life, as in the case of winding or locomotive engine-drivers. 

5. The secondary wage, as far as possible, preserves the old margin between 
the unskilled labourer and the employee of the skilled or exceptional class. 

6. After ascertaining the proper wages, basic and secondary, the Court con
siders any evidence adduced to show that the employers ought not to be 
asked to pay such wages. It will consider grounds of finance, of compe
tition with imports, of unfairness to other workers, of undue increase in 
prices of the product, of injury to the public, etc."45 

From an examination of the federal statutes from 1888 to the present 
day, one is forced to conclude that the Government has never been 
concerned very seriously with intelligent planning for the promotion of 
harmonious labor relations. While it is often said that the exercise of 
the ordinary governmental power of providing for the health, safety 
and welfare of the people is reserved to the states and forbidden to the 
Federal Government, this statement is not strictly accurate when applied 
to a field in which the Federal Government may properly act. 

While the Federal Government was attempting to regulate interstate 
commerce as it did in the period from 1888 through 1914, no serious 
effort was made to understand the needs or conditions of the working 
man. It should not require more than an elementary observation to 
perceive that the welfare and happiness of the wor~ingman should go a 
long way toward the elimination ·of interruptions to interstate commerce. 
This, therefore, is a field in which there was ample justification for the 
exercise of a federal police power. 

It seems that the aim of the Government was to prevent strikes be
cause they disturbed the peace and order. The aim might well have 
been to eliminate strikes because the causes of strikes prevent an efficient 
operation of the media of transportation. 

46Higgins, A New Province for Law and Order (1915) 29 HARv. L. REV. 13, 16. 
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These statutes providing elaborate administrative procedure were con
cerned, at least up until the new era, with the immediate non-interruption 
of interstate commerce or the successful prosecution of the war. 

It is indeed strange that it was in the war period, when the Govern
ment could exercise almost any kind of compulsion in order to carry 
out the policy determined upon by its leaders as necessary to win the 
war, that a real concern was first shown for the welfare of workmen. 
President Wilson's contribution to the philosophy intended to promote 
industrial concord has been valuable, but, unfortunately, the conditions 
of his period were such that an impartial observer cannot say that the 
non-interruption was not due to war time compulsion rather than intelli
gent planning. 

It does not seem proper to consider the war period for anything more 
than its philosophical contribution towards the solution of labor 
problems. 

When we look at the new era we cannot escape the impression that 
the Government today is too much concerned with the mere machinery 
for settling disputes and not enough concerned with the ascertainment 
of the causes that lead to industrial unrest or the philosophy that may 
help in its solution. The minimum wage provision of the National 
Industrial Recovery Act was a good starting point but it seems to have 
dropped out of sight in the present general confusion.46 

It does seem that the present problem would be greatly simplified if 
labor could be made to understand that collective bargaining and the 
right to strike are but the instruments by which they may achieve the 
true objective of the workingman ( the living wage that will enable him 
to be a productive member of society) and not a weapon to beat down 
opposition to any claims, reasonable or unreasonable, that they may 
make. 

As was said by the Webbs "The growth of the doctrine of a Living 
Wage ... naturally puts the state in the position of arbitrator between 
the workman ... and the employer."47 

If the efficient operation of these agencies within the control of the 
Federal Government requires that the Government set up the standard 
of a living wage, then the Government should not hesitate to take this 
progressive step and plan accordingly. Collective bargaining, the right 
to strike, the probable prohibition of company unions are meaningless 

••n must be remembered that "minimum wage" and "living wage" as used in this 
paper are not the same. So the provisions of the Fair Labor Standards Act are not 
included here. 52 STAT. 1062, 29 U. S. C. §§ 201-203 (Supp. 1938). 

"SIDNEY AND BEATRICE WEBB, INDUSTRIAL DEMOCRACY (1920) 596. 
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things unless they are interpreted in the light of the ideal their creators 
hope to realize. The statutes of the other period and the administrative 
boards that went with them had the task of keeping peace and order as 
their exclusive functions. The New Deal had as one of its early objectives 
the emancipation of the workingman and to accomplish this there will 
be required something more than administrative boards and organized 
workingmen. 

One may conclude that our present feverish activity will lead to dizzi
ness rather than a clear view of the end toward which we are struggling 
unless enough people know the direction in which they are heading. This 
marvelous adminstrative machinery cannot help but be valuable when 
it starts to work in one direction and ceases to be used solely for the 
accumulation of uncontrolled power. 

Chief Justice White speaking for the court in Wilson v. N ew48 shows 
the fullness of the power of the Federal Government within its proper 
field , and he also shows that the act of fixing wages is not so sacred 
that it may not be done by the legislature when the circumstances de
mand as much. It is submitted that the free flow of interstate commerce 
may well be aided by fixing the wages of those responsible for its free 
flow in circumstances other than the threat of war. It is possible that 
a statute ordering the payment of the living wage could be upheld today. 

If we may take liberties with the Chief Justice's punctuation and 
cumbersome sentence structure, we can illustrate by quoting from the 
case: 

"We are of [the] opinion ... that ... from the point of view of inherent 
power the act which is before us was clearly within the legislative power of 
Congress to adopt, . . . In substance . . . it amounted to an exertion of its 
authority under the circumstances disclosed to compulsorily arbitrate the dispute 
between the parties . . . a power none the less efficaciously exerted because 
exercised by direct legislative act instead of by the enactment of other and 
appropriate means providing for the bringing about of such result. If it be 
conceded that the power to enact the statute was in effect the exercise of the 
right to fix wages where by reason of the dispute there had been a failure to 
fix by agreement, it would simply serve to show the nature and character of 
the regulation essential to protect the public right and safeguard the movement 
of interstate commerce, not involving any denial of the authority to adopt it."48' 

It cannot be denied that the effect of the decision in Wilson v. New 
was to fix wages, and to the mind of Chief Justice White there was 
nothing startlingly repugnant to constitutional principles on that point. 
If a right reasonably to regulate interstate commerce is conceded, what 

'
8243 u. s. 332 (1917). 

""•Id. at 351. 
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destroys that right when the subject of wages is raised? Experience 
has shown that a dispute over wages has been a prolific source of un
rest and of strikes. 

The action of the Supreme Court in matters affecting collective bar
gaining in relation to regulation of interstate commerce would show 
that there is no objection to the machinery to be employed for making 
collective agreements.49 Recently the Court has said: 

"The peaceable settlement of labor controversies, especially where they may 
seriously impair the ability of an interstate rail carrier to perform its service 
to the public, is a matter of public concern."50 

Should we, in the light of our present labor disturbance overlook the 
valuable dicta of Wilson v. N ew and the recent decision upholding the 
constitutionality of minimum wage laws ?51 Should we ignore the possi
bility of having an administrative board, when such action is appropriate, 
assist in a rational solution of the problem, by establishing a living wage? 

Administrative action in the light of such an ideal would seem to have 
some purpose. At least it would make the Government's program seem 
reasonable instead of arbitrarily coercive. 

If strikes are but a means of coercion for bringing about collective 
agreements, will not strikes be eliminated if the Federal Government 
in its proper sphere provides for the making of these collective agree
ments? Will not the Federal Government prevent strikes by providing 
the administrative machinery for adjusting these agreements to the needs 
of a changing social life? The Government should be able to say defi
nitely that it is opposed to strikes that will interfere with the free flow 
of interstate commerce. The law instead of being concerned with pre
serving the right to strike should be concerned with upholding collective 
agreements when made and for the adjustment of these agreements as 
need dictates. 

Since the shackles on collective activity were thrown off by the deci
sion in the Hunt case,w courts have not shown any indisposition toward 
the employer-employee relation. The history of judicial activity has 
been favorable toward the improvement of the relationship.52 

"Virginian Ry. v. System Federation No. 40, 300 U. S. 515 (1937) . 
.,,Ibid. 

"'West Hotel Co. v. Parrish, 300 U. S. 379 (1937) . 
"'•Commonwealth v . Hunt, 4 M ete. 111 (Mass. 1842) . 
.. As evidence of Labor's satisfied attitude toward the judiciary, see statement of J ohn 

H. Crooker, representing labor's side before the Judiciary Committee of the Senate, in 
Th e Supreme Court and the R ights and Int erests of Labor (1937) 23 A. B. A. J. 406, 407 , 
in which he says that the effect of Adair v. United States, 208 U. S. 101 (1908), and 
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But the question may well be asked, has present executive activity 
taken full advantage of judicial cooperativeness and legislative activity to 
solve the present problem? More important still, has it offered any ideal 
or ideals that should result from present administrative frenzy? 

Industrial peace is not likely to be achieved by the simple addition 
of a worthy purpose to administrative machinery. Granting that we can 
compel the making of agreements, and that we can compel the inclusion 
in these agreements of a socially beneficial ideal, we lack the most 
important element, namely, legal enforceability. 

The question of the contractual liability of unincorporated labor 
unions is seldom raised in the courts. The tort question has been pre
sented and answered in favor of liability on the part of the unions in 
appropriate cases.53 Injunctive protection has been given to employer 
and employee alike.54 But rights in the contract, as such, are known 
to be theoretically and practically impossible of enforcement.155 

No one seems to know exactly just what legal effect is to be given 
to these collective agreements that are entered into between labor groups 
and their employers. Two different ~iews may be presented to show the 
present confessed widespread lack of understanding among legal scholars 
of the significance of these agreements. The views are set out below 
for the purpose of illustration. 

"From ... review of cases one may conclude: 
( 1) a collective employment agreement establishes a rule which, unless negatived, 

is a term of every employment relation established between any employer 
and any worker when each is a member of some organization which nego
tiated it, and perhaps when either the employer or the worker is so in
cluded; that is, it is a usage or, since knowledge of it is probably not 
necessary, a custom; 

(2) the agreement itself is certainly more than a mere 'gentlemen's agreement' 
and, if not a true contract, it has at least come to receive specific protection 
and enforcement in courts of equity; 

( 3) there is no reported decision giving damages for breach of such an agree
ment, except as it forms a term of an individual contract of employment 
for the breach of which, or for the tortious interference with which, suit 
is brought."56 

Coppage v. Kansas, 236 U. S. 1 (1915), was removed by the decision in Texas and N. 0. 
R.R. v. Brotherhood of Ry. & Steamship Clerks, 281 U. S. 548 (1930), sustaining the 
valiruty of the Railroad Labor Act of 1926. See Sayre, Labor and the Cow-ts (1930) 
39 YALE L . J. 682 . 

l58I,oewe v. Lawlor, 208 U. S. 274 (1908); Coronado Coal Co. v. United Mine Workers, 
268 u. s. 295 (1925). 

MSee, FRANKFURTER AND GREENE, LABOR INJUNCTION (1930) . 
.,.For an excellent note on this, see: Note (1938) 26 GEORGETOWN LAW JOURNAL 999. 
'"'Rice, Collective Labor Agreements (1931) 44 HARV. L. REV. 572, 604. 
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Again, 

"In the first group of cases reviewed, which seem to represent by far the 
most common circumstances where litigation has involved the trade union agree
ment, all that may be concluded with certainty is that the terms of the union 
agreement will define the workers' rights where there is a fair basis upon which 
to presume that they were adopted as a part of the contract of employment. 
Unless there is evidence of actual agency or unless the union itself is regarded 
as competent, only two or possibly three cases, justify even a suspicion that 
the courts will go beyond this point and recognize individual workers' interests 
where there is no evidence that the agreement has been incorporated into the 
employment contract."57 

It is not possible to have an accurate picture of the legal status of the 
collective agreement over which there is so much wrangling. The judi
cial process has not discovered a device by which it can give effect 
to the agreements that are to arise from the use of the elaborate bar
gaining apparatus. Unless there is a legislative requirement that the 
element that bargains for the employees' side has legal entity, it will 
not be possible to give a court a contract to enforce. 

As a result the whole concern of the law has been over regulating the 
forms of coercive pressure that are employed to bring about these agree
ments and little or no consideration has been given to the means of mak
ing these agreements binding and effective when made. The liability of 
the individual employee for breach of his contract is a meaningless thing. 
The contract is made almost exclusively for the benefit of employees. 
The contract derives its force from its collective nature. And collective 
responsibility, as well as collective power, could be achieved by in
corporation. Is this not a necessary aim of those who plan a permanent 
method of preventing labor difficulties? 

A biting criticism of the present day activity by an eminent political 
scientist seems to be perfectly proper. 

"In the industrial battle American labor has always depended too much on 
government support and too little on setting its own economic house in order 
and on organizing its own full strength. There is nothing in these recent 
enactments effectively calculated to correct this fault. If collective bargaining 
is to be effective there must be the support of a strong, disciplined labor move
ment under competent leadership; and so far, organized labor and organized 
capital, though surely hostile enough, have co-operated to abort this result."58 

Many years ago the necessity for a disciplined and responsible or-

07Christenson, Legally Enforceable Interests in American Labor Union Working Agree
ments (1933) 9 IND. L. J. 69, 106. 

""Mason, The Limits as to Effective Federal Control of the Employer-Employee Rela
tionship (1936) 84 U. OF PA. L. ·REV. 277, 307. 



360 THE GEORGETOWN LAW JOURNAL [Vol. 28 

ganization to look after the interests of labor was observed in England. 
In the Trade Union Act of 18 71 labor unions were legalized and made 
incorporated societies.59 Immunity from suit in the field of contract was 
likewise granted.60 The inadequacy of this statute became evident in 
the general strike of 1926, and in the Trade Disputes and Trade Union 
Act of 192 7, changes were made to make labor more responsible with
out including a form of liability for contract obligations.61 

The most important provisions for our consideration may be set out 
here: 

"It is hereby declared 
a) that any strike is illegal if it 

(i) has any object other than or in addition to the furtherance of a 
trade dispute within the trade or industry in which the strikers are 
engaged; and 

(ii) is a strike designed or calculated to coerce the Government either 
directly or by inflicting hardship upon the community: and 

It is further declared that it is illegal to commence, or continue, or to apply 
any sums in furtherance or support of, any such illegal strike or lock-out. 

For the purposes of the foregoing provisions 
a) a trade dispute shall not be deemed to be within a trade or industry unless 

it is a dispute between employers and workmen, or between workmen and 
workmen, in that trade or industry, which is connected with the employ
ment or non-employment or the terms of the employment, or with the condi
tions of labour, of persons in that trade or industry; ... "61• 

In addition it is provided that anyone who violates the provisions of 
this act shall be liable to punishment by fine or imprisonment. 

The effect of this is to have a court determine the legality or illegality 
of every strike. In addition there is control over unions by making 
their by-laws and books subject to inspection by the Registrar of Friend
ly Societies.62 

••34 & 35 VICT., c. 31 (1871). 
"°Though not from tort liability. Quinn v. Leatham [1901] A. C. 495; The Taff-Vale 

Ry. Case [1901] A. C. 426. 
•

1 17 & 18 GEO. V, C. 22, §§ 1-8 (1927). 
•1a1d. at § 1. 

""This non-lawyer-like summary has been made of the act and might be interesting to 
show the lay understanding: "l. General strikes are illegal and no man may be penalized 
for refusing to join one. 2. Intimidation is illegal and no worker should be compelled 
by threats to stop work. 3. No person against his will can be forced to contribute 
funds to a political party or trade-union. 4. Any person entering the civil service owes 
an undivided allegiance to the state. 

The provisions of this act governing political contributions are unmistakably clear. 
No worker can be forced to contribute, and provision is made safeguarding him from 
coercion or even influence in this respect. The political funds of the union must be car-
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No emphasis is placed on the need of a living wage and on the other 
hand there is no guarantee of a right to bargain collectively.63 Labor 
unions have attained the degree of respectability and responsibility where 
these demands take care of themselves. The interesting feature is the 
moderate amount of control needed when the unions are aware of their 
responsibility. 

Our English-speaking neighbor from below the equator makes a posi
tive demand that the ideal of the living wage be observed and has set 
up the machinery to bring about that result. 

In the Commonwealth of Australia the system of compulsory arbitra
tion of industrial disputes through administrative boards is firmly estab
lished. This was instituted in New Zealand in 1894 and was afterwards 
adopted by the Australian Commonwealth in 1904. . 

The Commonwealth law prohibits all strikes extending into two or more 
provinces, but no prosecutions for the violation of this law may be 
brought until the Arbitration Court has given its approval. 

In the Commonwealth Act arbitration courts are empowered to create 
boards of reference and this is done so as to get parties to agree without 
arbitration. 

The election of 1929 in the Australian Commonwealth was fought out 
on the principle of abolition of the Commonwealth Court of Arbitration. 
The Labour Party favored the retention of the compulsory arbitration 
plan and succeeded in winning the election by a fair margin. 

Only labor organizations are permitted to bring cases before the Arbi
tration Courts. The principle that guides this court is the one of the 
living wage, the details of which have been pointed out in another part 
of this paper.64 

Thus we can see that the entire system "is based on unionism. Indeed 
without unions it is hard to conceive how arbitration could be worked."65 

The apparently successful solution of a similar problem by these 

ricd separately, and no other funds of the union may be used for political purposes. 
All rules and regulations of the trade-unions must be amended to conform with this 

provision and must be approved by the Registrar of Friendly Societies. Under the law 
of 1871 , registered trade-unions had to make an annual report to the Registrar . This 
is now applied to receipts, funds , effects, and expenditures and liabilities of the political 
fund of unregistered unions as well. An injunction to restrain any application of the 
funds of a trade-union in contravention of the provisions of this act may be sued. The 
Attorney-General (in Scotland the Lord Advocate) is particularly given this power so 
that the usual courts of the country may declare whether a strike is legal or not ." Sokolsky, 
The Irresponsibility of Labor (1935) 155 A TL. M ONTHLY 566, 574. 

""Mason , supra note 58 , at 286. 
"'Higgins, Zoe. cit . supra note 45. 
°"HIGGINS, A NEW PROVINCE FOR LAW AND ORDER (1922) 15. 
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countries should suggest to us the propriety of borrowing from both to 
the extent that such borrowings will be helpful. England with her in
corporated unions and control over the misuse of funds, Australia with 
compulsory arbitration and insistence upon the ideal of the living wage 
and our American insistence upon collective bargaining through freely 
chosen representatives bring together elements that should produce a 
workable plan. With a workable plan an individual attitude of laissez
! aire toward a governmental solution of our labor problem would be 
justified. Otherwise employers and employees will continue to impede 
commerce with industrial strife. 

It is idle to lay the blame on avaricious employers for all of our trouble 
as it is equally idle to lay all the blame on overzealous and sometimes 
irresponsible labor leaders for much of our present trouble. Neither of 
these parties nor the Government has remained constant to the ideal 
of a living wage. In our present industrial society there is no room for 
the exploitation of employer or of employee and the harmonious arrange
ment of the rights of all is the task of the government that orders our 
social life. 

From our knowledge of early Anglo-Saxon institutions we are aware 
that labor was once considered to be a business affected with a public 
interest and so subject to reasonable control. A strong period of indi
vidualistic philosophy led us completely away from this notion and 
magnified the powers of the individual and freedom of contract. This 
super-individualist philosophy does not fit in with the civilization of 
our country or of our time, so it is that the following recommendations 
are made as possible helps in the solution of our present problem of in
dustrial discord. 

1. Have unions become incorporated so that they may be subject to 
control in the collection and use of their funds for the purposes of 
labor organizations. As incorporated bodies the right to make 
contracts and to be bound by contracts, will be fully settled. 

2. Have compulsory investigation of labor disputes within the proper 
sphere of federal governmental activity. 

3. Have compulsory arbitration of disputes in preference to strikes. 
4. Establish a definite policy to be observed by the arbitration boards; 

namely, that of the living wage. 
5. Permit company unions, if that is what the employees want. 
6. With the ideal of a living wage before us and an appreciation of 

the fact that labor is affected with a public interest, let us legis
late to the extent of fixing wages when that is necessary. 
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THE SUPREME COURT OF THE UNITED STATES 
ADMINISTRATIVE INTERPRETATION 

BY ITS decision in Helvering v. Wilshire Oil Company, Inc.,1 the 
Supreme Court further defined the effect to be given the presump

tion that Congress , by reenacting a statutory provision, imparts the force 
of law to consistent and reasonable administrative interpretations of long 
standing issued under the statute prior to its reenactment. 

The Wilshire Oil Company, in computing its taxable net income for 
19 29 and 1930, had deducted certain substantial development expendi
tures as allowed by the Revenue Act of 1928.2 The Act also allowed 
a deduction for "depletion" which was to be equivalent to 2 7 ½ % of the 
gross income from the property.3 But a limitation was placed on this 
depletion allowance. It was not to exceed 50% of the net inome from 
the property, computed without allowance for depletion.4 The contro
versy in the case centered around the interpretation to be given the words 
of this limitation provision, "net income ... from the property". 

It was the contention of the Company that in computing the limita
tion to apply to its depletion allowance it did not have to deduct develop
ment expenses. This was an understandable position because any 
lowering of the "net income . . . from the property" for purposes of 
depletion limitation would correspondingly reduce the amount that could, 
in this case, be deducted as depletion allowance in the computation of 
the taxable net income. But the Company was confronted with a 
Treasury Regulation,5 promulgated under the Revenue Act in question, 
which provided that in determining net income for the computation of 
the limitation on depletion allowance, the taxpayer had to deduct 
development expenses if he had made such a deduction in computing his 
taxable net income ( as the Company had here done). 

To overcome this Treasury Regulation the Company argued that the 
phrase "net income . . . from the property", present in the depletion 
allowance formula of the 192 8 Revenue Act, originated in the Revenue 

1 60 Sup. Ct. 18 (Nov. 6, 1939). Also decided the same day, F. H . E . Oil Company v. 
Helvering, 60 Sup. Ct . 26, which presented "the same issue". 

245 STAT . 791 (1928) . 
•45 STAT . 791 , 821 (1928) . 
'Ibid.: "In the case of oil and gas wells the allowance for depletion shall be 27½ per 

centum of the gross income from the property during the taxable year. Such allowance 
shall not exceed SO per centum of the net income of the taxpayer (computed without 
allowance for depletion) from the property . ... " 

•u. S. T reas. Reg. 74, Art. 221. 

364 
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Act of 1921 ° and had been reenacted without change in the 19247 and 
19268 Acts. Shortly after the enactment of the 1921 Act, Treasury 
Regulations9 were issued defining the controversial phrase, "net income 
. . . from the property", as meaning gross income from the property 
less "operating expenses". Development expenses did not have to be 
deducted. The same interpretation was given the phrase under the 1924 
Act.1° Consequently the Company contended that the phrase had ac
quired a plain and definite meaning so that Congress, by reenacting the 
phrase in its 1924, 1926 and 1928 Acts, in effect approved the interpre
tation and therefore had intended the phrase in the reenacted statutes 
to have the meaning which administrative regulations and practice had 
given it. The inference was that Congress had made the administrative 
interpretation a part of the legislation so that there was no power in the 
Treasury Department to change the interpretation. In fine, the initial 
interpretation could only be changed by legislation. 

This argument no doubt was inspired by H elvering v. R. J. Reynolds 
Tobacco Company,11 handed down shortly before the instant case was 
argued.12 There the Reynolds Tobacco Company had computed its 
income tax for 1929 on the basis of Treasury Regulations13 issued under 
the Revenue Act of 1928.14 Then in 1934, before the 1929 tax of the 
company had been finally determined, the old regulation was amended 
by a Treasury decision15 subjecting to tax any gain derived by the cor
poration from certain sales of its own shares (which had not been sub
ject to tax under the 1929 regulation) . The previous administrative 
interpretation had been uniform since 1920 and the interpreted statute 
had been reenacted by Congress in successive Revenue Acts. 

Holding that Congress, by reenacting the statutory provision after the 
amendment in the Regulations, did not impart the force of law to the 
retroactive features of the amendment, the Court said: 

"Since the legislative approval of existing regulations by reenactment of the 
statutory provision to which they appertain gives such regulations the force of 
law, we think that Congress did not intend to authorize the Treasury to repeal 

642 STAT. 227, 254 (1921). 
743 STAT. 253, 258 (1924). 
844 STAT. 9, 16 (1926). 
•u. S. Treas. Reg. 62, Art. 201. 
10U. S. Treas. Reg. 65, Art. 201. 
11306 U. S. 110 (1939). 
"'January 30, 1939. 
13U. S. Treas. Reg. 74, Art. 66. 
1445 STAT. 791 ( 1928). 
1'1'. D. 4430, XIII-I CuM. BULL. 36 ( 1934). 



366 THE GEORGETOWN LAW JOURNAL [Vol. 28 

the rule of law that existed during the period for which the tax is imposed. We 
need not now determine whether, as has been suggested, the alteration of the 
existing rule, even for the future, required a legislative declaration or may be 
shown by reenactment of the statutory provision unaltered after a change in the 
applicable regulation .... It may be that by passage of the Revenue Act of 1936 
the Treasury was authorized thereafter to apply the regulation in its amended 
form. B'ut we have no occasion to decide this question since we are of opinion 
that the reenactment of the section, without more, does not amount to sanction 
of retroactive enforcement, in the teeth of the former regulation which received 
Congressional approval, by the passage of successive Revenue Acts including 
that of 1928."1 6 

This seems to have furnished the cue for the Wilshire Oil Company. 
The Court had expressly refrained from deciding whether an adminis
trative interpretation which had received Congressional approv·a1 by re
enactment required an act of legislation for an alteration designed to 
have only ,prospective effect, or whether such alteration could be effected 
by mere revision of the administrative interpretation. By its decision in 
the Wilshire case, the Court settled that the latter was sufficient, pro
vided the incidence of such rules is ,prospective only. This decision, then, 
filled out that part of the outline expressly left blank by the Reynolds 
case. 

Since the presumption of the validity of an administrative "gap-filling" 
regulation does not attach to an administrative interpretative regula
tion, there is a question as to how much weight should be accorded the 
latter.16

• That the courts are more willing to scrutinize the bald interpre
tative regulation-which involves the exercise of a judicial function by 
the administrative body-is apparent from the cases. Yet the courts, 
awake to the need for stability in the law and flexibility in the adminis
trative process, have, by exercising judicial restraint, given certain inter
pretative regulations a measure of protection. Thus, if the basic statute 
is ambiguous17 as to the portion interpreted; if the administrative inter
pretation has been consistently adhered to by the administrative body; 18 

16Roberts, J., Helvering v. R. J. Reynolds Tobacco Co., 306 U.S. 110, 116, 117 (1939). 
1 
.. HART, THE EXERCISE OF RULE-MAKING POWER (Studies on Administrative Manage

ment in the Government of the United States) (1938) 9. Cf. Pacific States Box and 
Basket Co. v. White, 296 U. S. 176 (1935). 

17"Where the act uses ambiguous terms, or is of doubtful construction, a clarifying regu
lation or one indicating the method of its application to specific cases not only is permissible, 
but it is to be given great weight by the courts .... But where, ... the provisions of tbe 
act are unambiguous, and its directions specific, there is no power to amend it by regula
tions." Roberts, J ., Koshland v. Helvering, 298 U. S. 441, 446 (1936). 

16Where the interpretations by the administrative body of the phrase "foreign country" 
as used in the Revenue Act of 1921, Section 238 (a) and (e) (42 STAT. 227, 258, 259) had 
been inconsistent, the Court said : "The present controversy has arisen under the Treasury 
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if the interpretation has been of long standing; 10 if it has been impliedly 
approved or ratified20 by Congress through reenactment of the statutory 
provision without substantial change ; 21 if the interpretation is not "un
reasonable"22-if all these conditions are present in some degree---the 

Regulations adopted with respect to the Revenue Acts of 1918 and 1921 as to credits. 
The familiar principle is invoked that great weight is attached to the construction con
sisently given to a statute by the executive department charged with its administration . 
(Citation) But the qualification of that principle is as well established as the principle 
itself. The Court is not bound by an administrative construction, and if that construction 
is not uniform and consistent , it will be taken into account only to the extent that it is 
supported by valid reasons. (Citations) " Hughes, C. J ., Burnet v. Chicago Portrait Co., 
285 U. S. 1, 16 (1932) . Cf. Sanford's Estate v. Commissioner of Internal Revenue, 60 Su p. 
Ct. 51 (Nov. 6, 1939) . 

""Moreover, the practical and long continued construction of the executive departments 
charged with the administration of the act and with the duty of making the rules and 
regulations therein provided for, has been in accordance with the view we have expressed 
as to the meaning of the section under consideration . . .. These regulations, which cover 
variations as well as tolerances and exemptions, have been in force for a period of more 
than eighteen years, with the silent acquiescence of Congress. If the meaning of the statu
tory words was doubtful, so as to call for a resort to extrinsic aid in an effort to reach 
a proper construction of them, we should hesitate to accept the committee reports in pref
erence to this contemporaneous and long continued practical construction of the act on 
the part of those charged with its administration. Such a construction, in cases of doubt
ful meaning, is accepted unless there are cogent and persuasive reasons for rejecting it." 
Sutherland, J., United States v. Shreveport Grain & Elevator Co., 287 U. S. 77, 84 (1932) . 

20"Where Congress have, by confirming the reports of commissioners and other tribunals, 
sanctioned the rules and regulations on which they were founded, it is a legislative affirm
ance of the construction put by these tribunals on the laws conferring the authority and 
prescribing the rules by which it should be exercised; or which is to all intents and purposes 
of the same effect in law. It is a legislative ratification of an act done without previous 
authority, and this subsequent recognition and adoption is of the same force as if done by 
pre-existing power and relates back to the act done." Baldwin , J. , United States v. Arre
dondo, 6 Pet. 690, 713 (U. S. 1832) . 

-zi«we give great weight to an administrative interpretation long and consistently fol 
lowed, particularly when the Congress, presumably with that construction in mind , has 
reenacted the statute without change." Roberts, J ., Koshland v. Helvering, 298 U . S. 
441, 444 (1936) . 

"That the revised regulation had congressional approval is persuasively evidenced by 
the fact that the regulation, as amended in 1925, was continued without substantial altera
tion until 1933 . ... " Hughes, C. J., Morrissey v. Commissioner, 296 U. S. 344 , 355 (1935 ). 

"'"And not only must a regulation, in order to be valid, be consistent with the statute, 
but it must be reasonable." Sutherland•., Manhattan General Equipment Co. v . Com
missioner of Internal Revenue, 297 U . S. 129, 134 (1936). Where a product was made and 
sold in the belief that it would not be taxable under a revenue act , reliance having been 
placed upon determinations by courts, interpretations of the act by the Commissioner of 
Internal Revenue and upon assurance from the Bureau of Internal Revenue that the 
product would not be taxable, held, when the Commissioner changed the ruling with the 
effect that, if the tax were collected, it would wipe out the business of the respondent, 
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Court generally will recognize the validity of the interpretation. Sum
marizing this principle, the unanimous23 Court in the Wilshire case said: 

"The oft-repeated statement that administrative construction receives legis
lative approval by reenactment of a statutory provision without material change 
(citation) covers the situation where the validity of administrative action stand
ing by itself may be dubious or where ambiguities in a statute or rules are 
resolved by reference to administrative practice prior to reenactment of a 
statute; and where it does not appear that the rule or practice has been changed 
by the administrative agency through exercise of its continuing rule-making 
power."24 

The Court, turning to the issue presented, continued: 

"It does not mean that a regulation interpreting a provision of one act 
becomes frozen into another act merely by reenactment of that provision, so 
that that administrative interpretation cannot be changed prospectively through 
exercise of appropriate rule-making powers. (Citation). "25 

This "presumption", therefore, is a handy, pliable tool. With it the 
Court can give this vast body of our law the stability essential for 
public confidence; with it, the Court can provide the flexibility necessary 
to the administrative process; with it, finally, the Court can thwart 
administrative autocracy or curb administrative power. 

The Reynolds and Wilshire cases asked whether interpretations, to 
which the presumption attached, had in effect become laws by Con
gressional adoption and hence could not be altered by the mere adminis
trative regulations contested. The decisions demonstrate how the Court 
applies the presumption to bring into operation the principles discussed 
above. A contrary decision in the Reynolds case would not only have 
weakened public confidence in administrative regulations presently in 
force but would have been an injustice to the taxpayer. The Wilshire 
case, on the other hand, presented no such difficulty. Rather, a decision 
binding administrative hands because of past administrative interpreta
tions would fundamentally have had more deleterious effects.20 The 

that the Commissioner's action was not only based upon an erroneous construction of the 
statute, but that: "It requires no elaboration of the facts found to show that the enforce
ment of the Act against respondent would 'be arbitrary and oppressive, would de~troy its 
business, ruin it financially and inflict loss for which it would have no remedy at law. It 
is clear that, by reason of the special and extraordinary facts and circumstances, (the Act) 
does not apply." Butler, J., Miller v. Standard ut Margarine Co., 284 U. S. 498, 510. 
511 (1932). 

23Mr. Justice Butler and Mr. Justice Reed took no part in the consideration or decision 
of this case. 

"'Douglas, J., Helvering v. Wilshire Oil Company, Inc., 60 Sup. Ct. 18, 24 (Nov. 6, 1939). 
25/bid. 
26"Tax statutes and tax regulations never have been static. Experience, changing needs, 
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danger is well put by the Court through a Justice27 intimately conversant 
with the administrative process, in these words: 

"The contrary conclusion (i.e., that advanced by the Wilshire Oil Company') 
would not only drastically curtail the scope and materially impair the flexibility 
of administrative action; it would produce a most awkward situation. Out
standing regulations which had survived one Act could be changed only after a 
pre-view by the Congress. In preparation for a new revenue Act the Commis
sioner would have to prepare in advance new regulations covering old provisions. 
Their effectiveness would have to await Congressional approval of the new Act. 
The effect of such procedure, so far as time is concerned, would be precisely 
the same as if these new regulations were submitted to the Congress for 
approval. Such dilution of administrative powers would deprive the administra
tive process of some of its most valuable qualities--ease of adjustment to 
change, flexibility in light of experience, swiftness in meeting new or emergency 
situations. It would make the administrative process under these circumstances 
cumbersome and slow. Known inequities in existing regulations would have to 
await the advent of a new revenue act. Paralysis in effort to keep abreast of 
changes in business practices and new conditions would redound at times to 
the detriment of the revenue; at times to the disadvantage of the taxpayer. 
Likewise the result would be to read into the grant of express administrative 
powers an implied condition that they were not to be exercised unless, in effect, 
the Congress had consented."28 

Certainly the presumption is no panacea. It was never intended to be. 
The very basis of the presumption-that Congress knows all adminis
trative interpretations issued under a statutory provision which it re
enacts and hence validates the regulations-is largely a gratuitous 
assumption. But as legal devices go, this child of necessity has served 
the Court well and will continue to serve even if the proposed "Logan 
Bill"29 succeeds in becoming law. 

CARL SCHUCK 

BANKRUPTCY-POWER OF TRUSTEE TO SUPPLANT STATE IN LEAVE 

TO ABANDON PASSENGER STATIONS 

In determining the issue of statutory construction involved in Palmer 

changing philosophies inevitably produce constant change in each .... These considerations 
are persuasive here not only in reaffirming the conclusion that the rule-making power 
existed, but also in concluding that restrictions on that power should not be lightly imposed 
where the incidence of such rules as are promulgated is prospective only." Douglas, J., 
Helvering v . Wilshire Oil Company, Inc.,-$60 Sup. Ct. 18, 23 (Nov. 6, 1939). 

The Court's last statement has an interesting signifiance when considered in connection 
with, S. 915, popularly known as the "Logan Bill", passed by the Senate in July 18, 1939 
and slated for further Congressional attention at the next session. 

21Mr. Justice Douglas. 
28Douglas, J. , Helvering v. Wilshire Oil Co., Inc., 60 Sup. Ct. 18, 24 (Nov. 6, 1939). 
""S. 915. 
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et al. v. The Commonwealth of Massachusetts,30 the most recent episode 
in the long history of financial vicissitudes of the New York, New Haven, 
and Hartford Railroad, the Court, in an opinion delivered by Mr. Justice 
Frankfurter, gave considerable weight to the relationship of the states 
to the national government, as well as to the "settled social policy both 
of the states and of the nation to entrust the type of public interest here 
in question to expert administrative agencies" rather than to "a single 
judge sitting, as in this case, in another state, removed from familiarity 
with local problems, and not necessarily gifted with statesman-like 
imagination that transcends the wisdom of local attachments."31 

The statute here to be construed was Section 77 of the Bankruptcy 
Act; 32 the question to be decided involved the power of a district court 
of the United States, in ordering the abandonment of certain passenger 
stations of a railroad then under the Court's shelter (having previously 
filed a petition for reorganization under Section 77) to supplant the rele
vant authority of the state. The bankruptcy trustees of the railroad, 
acting under the requirements of the law of Massachusetts,33 the state 
in which the stations were located, had applied to the Department of 
Public Utilities of that state for leave to abandon the stations. During 
the pendency of hearings on this application, and before the Department 
had taken any action, the present litigation was initiated in the United 
States District Court for the District of Connecticut ( the Court in which 
the railroad had originally filed its petition for reorganization) by cred
itors of the debtor, for an order directing the trustees to abandon these 
local services. The district judge disposed of the petition on its merits, 
granting the relief for which the trustees had previously applied to the 
Department, and which was still in process of orderly consideration. 
The circuit court of appeals, one judge dissenting, reversed the district 
court on the ground that the latter lacked jurisdiction.34 

The Supreme Court1 affirming the decision of the circuit court of 
appeals, held that the power which the district court assumed to exercise 
under Section 77 is not specifically granted in that section or elsewhere, 
and ref erred to the Court's refusal to imply restrictions upon the tradi
tional power of states to regulate their local transportation, confining 
such inroads to the plain mandate of Congress.35 

8060 Sup. Ct. 34 (Nov. 6, 1939). 
81Palmer v. Commonwealth of Massachusetts, 60 Sup. Ct. 34, 36 (Nov. 6, 1939). 
8047 STAT. 1474 (1933), as amended by 49 STAT. 911 (1935), and 49 STAT. 1969 (1936), 11 

U. S. C . A. § 205 (Supp. 136) . 
38MASS. GEN. LAWS (1932) c. 160, § 128. 
"'Converse v. Commonwealth, 101 F. (2d) 48 (C. C. A. 2d, 1939) . 
""Minnesota Rate Cases, 230 U. S. 352 (1913), cf. Kelly v. Washington ex rel. Foss Co., 

301 u. s. 1 (1~37). 
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Perhaps it is not without some significance as to future cases involving 
areas of activity over which the government has seen fit in recent years 
to impose administrative regulation or supervision, that the Court de
clined to rest its decision only on considerations of national and state 
authority under the statute, but preferred rather to stress the public inter
est represented by the transportation system, and the intent of Congress 
that the judicial process in bankruptcy proceedings under Section 7 7 
should be closely intertwined in the administrative process of the Inter
state Commerce Commission.86 Further, the Court referred, apparently 
with approval, to "the notion", pointed out in the decision below by 
Judge Learned Hand, "that a judge is not qualified for such duties."37 

STATE TAX ON FEDERAL INSTRUMENTALITY 

In Pittman v. Home Owners' Loan Corporation,38 it was held that a 
mortgage offered for record by the Home Owners' Loan Corporation 
for the protection of its own interest is not subject to a general tax im
posed by the State of Maryland on the recordation of mortgages and 
other instruments in writing. In so holding, the Court ruled that the 
provision of the Home Owners' Loan Act exempting "loans" of the Cor
poration from all state and municipal taxes39 must be construed broadly, 
"as covering the entire process of lending, the debts which result there
from and the mortgages given to the Corporation as security . . . both 
the mortgages and its recordation were indispensable elements in the 
lending operations authorized by Congress."40 The instant case, there
fore, was held indistinguishable from Federal Land Bank v. Crosland,41 

••section 77 (c) (i) requires the appointment of trustees to be ratified by the Com
mission; section 77 (c) (-2) gives the Commission supervision over the compensation paid 
to trustees and their counsel; section 77 (c) (3) permits the issuance of trustees' certifi
cates only with the Commission's approval; section 77 (c) (9) permits the Commission, 
on request of the court, to investigate facts pertaining to mismanagement of the debtor; 
section 77 (c) (10) empowers the Commission to set up accounts for the allocation 
of earnings among the various portions of the debtor's lines; section 77 (c) (11) em
powers the Commission to file reports as to the debtor's property, prospective earnings, 
etc., and gives to the facts stated in such reports a presumption of correctness; section 
77 (c) (12) gives the Commission supervision over allowances for the expenses of various 
parties in interest in connection with the reorganization proceedings; section 77 (d) and 
77 (e) give to the Commission control over any proposed plan and reorganization; section 
77 (p) gives to the Commission control over the solicitation of proxies or deposit 
agreements. 

87Converse v. Commonwealth, 101 F . (2d) 48, 51 (C. C. A. 2d, 1939). 
8860 Sup. Ct. 15 (Nov. 6, 1939). 
11948 STAT. 128, 130 (1933) , 12 U. S. C. § 1463 (1934) . 
'

0Pittman v. Home Owners' Loan Corp ., 60 Sup. Ct. 15, 17 (Nov. 6, 1939). 
" 261 u. s . 374 (1923). 
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in which a similar tax imposed by the State of Alabama was held not 
applicable to a mortgage executed to a Federal Land Bank. There, 
also, the statute creating the agency provided exemption from state 
taxation. 

Further, the Court refused to overrule the Crosland decision as being 
out of harmony with correct principles, reaffirming the doctrine that, "a 
power to create implies a power to preserve" ,42 and Congress, being 
assumed to have the power to create the Home Owners' Loan Corpora
tion, had the power likewise to safeguard the Corporation's operations 
by providing immunity from state taxation. Nor is this power to 
provide immunity for the activities of the Corporation, through which 
the national government lawfully acts, impaired by the decision in 
Graves v. New Yark ex rel. 0' Keefe,43 in which it was held that the 
income of an employee of the same Corporation was subject to state 
taxation, the tax on the income of the employee in that case being con
sidered neither legally nor economically a tax on its source.44 

WILLIAM H. EDMONDS 

ORIGINAL JURISDICTION-SUIT BETWEEN STATES TO DETERMINE RIGHT 

OF EACH TO IMPOSE INHERITANCE TAX 

A recurrent problem with a new twist was presented to the Supreme 
Court in Commonwealth of Massachusetts v. State of 111issouri.45 The 
Court, fearing to be drawn into complicated local probate matters, has 
long looked askance at the adjudicatory process as a means for adjust
ing conflicting tax claims between the states.46 Consequently, by rais
ing almost insuperable jurisdictional barriers, a disposition on the merits 
is generally avoided. At this juncture but one case has surmounted the 

~cCulloch v. Maryland, 4 Wheat. 316 (U. S. 1819 ). 
43306 u. s. 466 (1939) . 
.. However, in that case, the statute contained no intimation of any intention of Con

gress either to grant or withhold immunity from state taxation of the salary of the Corpo
ration's employees. As pointed out in Justice Frankfurter's concurring opinion in the 
case, id., at 492, "Whether Congress may, by express legislation, relieve its functionaries 
from their civic obligations to pay for the benefits of the State governments under which 
they live is a matter for another day." 

.. 60 Sup. Ct. 39 (November 6, 1939) . 
••ct. Hill v. Martin, 296 U. S. 393 (1935); Dorrance v. Martin, 298 U. S. 678 (1936); 

Dorrance v. Martin , 298 U. S. 692 (1936); In re Pussey's Estate, 321 Pa. 248, 184 At!. 
844, 299 U. S. 572 (1936), sub nom. Mary B. Lavely v. Young Women's Christian 
Association of Pittsburgh, petition for rehearing denied, 299 U. S. 621 (1936); Worchester 
County Trust Co. v. Riley, 302 U. S. 292 (1937); Texas v. Florida, 306 U. S. 398, 428 
(1939); Nash , And Again Multiple Taxation (1938) 26 GEORGETOWN LAW JOURNAL 288. 
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jurisdictional obstacle.47 There several states imposed death taxes on 
the basis of domicil. A bill in the nature of interpleader was allowed 
between states on a showing of the danger of depletion of the estate at 
the sacrifice of the complainant's interest. With this as a backdrop the 
present controversy arose. 

Madge Barney Blake, domiciled in Massachusetts, died there in 193 5 
leaving an estate in that state of approximately twelve thousand dollars. 
This estate was administered there and was exhausted by costs of admin
istration and federal taxes. Decedent, while domiciled in Massachusetts , 
created several trusts totalling about two million dollars. The trustees 
were residents of Missouri where they held the securities which com
prised the trust res. Both states assert claims for inheritance taxes on 
the corpus of the trusts. 

Taking a cue from Texas v. Florida48 the state of Massachusetts pre
sented an old problem in the jurisdictional guise of an original suit 
between states asking the Court to adjudicate its claim. The Court 
found that the similarity between the principal case and Texas v. Florida 
ended with the form in which suit was brought. In Texas v. Florida the 
circumstance that the estate was in danger of depletion to the point 
of jeopardy was found to entitle the complainant to the intervention 
of equity through a bill in the nature of interpleader. Here both of 
these elements were lacking. In the first place the estate was suffi
cient to satisfy the claims of both states. Secondly, the tax claims 
of the two states were not mutually exclusive since the jurisdiction of 
Missouri to tax was not bottomed on the doctrine of domicil. The newly 
created precedents of Curry v. McCanless 49 and Graves v. Elliot50 sup
port the view that each claim may constitutionally be exacted without 
fear of restriction by the Fourteenth Amendment. 

Having failed to satisfy requirements as to original jurisdiction as a 
suit between states, Massachusetts attempted to establish original juris
diction as a suit between a state and the citizens of another state. Admit
ting jurisdiction, the reluctance of the Court to assume it is clear from 
the language by which they ref used to exercise it. 

"To open this Court to actions by States to recover taxes claimed to be pay
able by citizens of other States, in the absence of facts showing the necessity 
for such intervention, would be to assume a burden which the grant of original 
jurisdiction cannot be regarded as compelling (italics supplied) this Court to 
assume and which might seriously interfere with the discharge by this Court of 

"Texas v. Florida , 306 U. S. 398 ( 1939). 
"'Ibid. 
••307 U. S. 357 (1939). 
00307 U . S. 383 (1939). 
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its duty in deciding the. cases and controversies appropriately (italics supplied) 
brought before it. We have observed that the broad statement that a court 
having jurisdiction must exercise it (see Cohens v. Virginia, 6 Wheat. 264, 404) 
is not universally true but has been qualified in certain cases where the federal 
courts may, in their discretion, properly withhold the exercise of the jurisdic
tion conferred upon them where there is no want of another suitable forum ."51 

The chance that the "suitable forum" might not entertain such a suit 
to recover taxes due to another or upon a judgment for such taxes was 
found insufficient to warrant the Court's interference at the stage of the 
proceeding urged by Massachusetts. 

For the present, at least, the fears of those53 expecting an enlargement 
of Texas v. Florida resulting in immersing the Court with probate and 
administration matters in two or more states should be allayed. The 
bounds of jurisdiction in Texas v. Florida are carefully circumscribed 
and the case stands as precedent only upon special facts. The principal 
case is indicative that original jurisdiction will not be the vehicle to 
project that decision beyond its particular setting. 

CARY MCN. EUWER 

"Hughes, C. J., Massachusetts v. Missouri, 60 Sup. Ct. 39, 43 (1939). 
mcj. Milwaukee County v. M . E. White Co., 296 U. S. 268 (1935) . 
..,,And so, were this the last as well as the first assumption of jurisdiction by this Court 

of a controversy like the present, even serious doubts about it might well go unexpressed. 
But if experience is any guide, the present decision will give momentum to kindred liti
gation and reliance upon it beyond the scope of the special facts of this case. To be sure, 
the Court's opinion endeavors to circumscribe carefully the bounds of jurisdiction now 
exercised. But legal doctrines have, in an odd kind of way, the faculty of self generating 
extension. Therefore, in picking out the lines of future development of what is new 
doctrine, the importance of these issues may make it not inappropriate to indicate diffi
culties which I have not been able to overcome and potential abuses to which the doctrine 
is not unlikely to give rise." Frankfurter, J ., Texas v. Florida , 306 U. S. 398, 434, 435 
(1939) . 



FEDERAL LEGISLATION 
THE NATIONAL MUNITIONS CONTROL BOARD 

THE demand which thousands of the citizens of the United States 
made upon their elected representatives during the recent special 

session of Congress1 to "Keep America out of the Blood Business" 
prompts us to scrutinize the steps which the government has already 
taken toward that end. 

During the World War, the munitions trade did more to arouse an
tagonism between this country and Germany and sow seeds of hatred 
than did trade in any other materials of war.2 German emotions natu
rally became excited over the fact that these munitions were being used 
to kill German soldiers and that these materials of murder were being 
supplied in unlimited quantities to the Allies from the United States. 
Because of Great Britain's control of the seas, Germany, of course, was 
cut off from this, as well as all other trade with the United States. 

The United States Government adopted from the first and maintained 
throughout, the attitude that in accordance with the principles of strict 
neutrality it was entirely legal for a neutral power to allow its citizens 
to export munitions to the belligerents and that any departure from 
such attitude at that time would be strictly unneutral.3 

176th Congress, 2nd Session convened on September 21, 1939 ; adjourned sine die 
November 3, 1939. 

2For an exhaustive study of the Munitions Industry see Hearings before the Special 
Committee Investigating the Munitions Industry on S . R es. 206, 73rd Cong., 1st Sess. (1933) . 
Published in 39 Parts. 

'The strictly neutral attitude of the United States is clearly stated in a public circular 
issued by the Department of State on October 15, 1914, quoted as follows: 

"The Department of State has received numerous inquiries from American merchants 
and other persons as to whether they could sell to governments or nations at war con
traband articles without violating the neutrality of the United States, and the Department 
has also received complaints that sales of contraband were being made on the apparent 
supposition that they were unneutral acts which this Government should prevent. 

"In view of the number of communications of this sort which have been received, it 
is evident that there is a widespread misapprehension among the people of this country 
as to the obligations of the United States as a neutral nation in relation to trade in con
traband and as to the powers of the executive branch of the Government over persons 
who engage in it. For this reason it seems advisable to make an explanatory statement 
on the subject for the information of the public. 

"In the first place, it should be understood that, generally speaking, a citizen of the 
United States can sell to a belligerent government or its agent any article of commerce 
which he pleases. He is not prohibited from doing this by any rule of international law, 
by any treaty provisions, or by any !'-tatute of the United States. It makes no difference 
whether the articles sold are exclusively for war purposes, such as firearms , explosives, 
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Trade in all materia).s of use in the conduct of war grew to great 
figures. 4 In explosives alone, the export figures jumped from approxi
mately $10,000,000 on June 30, 1914, to $189,000,000 on June 30, 1915, 
to $715,000,000 on June 30, 1916.5 

etc., or are foodstuffs, clothing, horses, etc ., for the use of the army or navy of the 
belligerent. 

"Furthermore, a neutral government is not compelled by international law, by treaty, 
or by statute to prevent these sales to a belligerent. Such sales, therefore, by American 
citizens do not in the least affect the neutrality of the United States. 

"It is true that such articles as those mentioned are considered contraband and are out
side the territorial jurisdiction of a neutral nation, subject to seizure by an enemy of the 
purchasing government, but it is the enemy's duty to prevent the articles reaching their 
destination, not the duty of the nation whose citizens have sold them. If the enemy of 
the purchasing nation happens for the time to be unable to do this, that is for him 
one of the misfortunes of war; the inability, however, imposes on the neutral government 
no obligations to prevent the sale. 

"Neither the President nor any executive department of the Government possesses the 
legal authority to interfere in any way with trade between the people of this country and 
the territory of a belligerent. There is no act of Congress conferring such authority 
or prohibiting traffic of this sort with European nations, although in the case of neighbor
ing American republics Congress has given the President power to proclaim an embargo 
on arms and ammunition when in his judgment it would tend to prevent civil strife. 

"For the Government of the United States itself to sell to a belligerent nation would be 
an unneutral act, but for a private individual to sell to a belligerent any product of the 
United States is neither unlawful nor unneutral, nor within the power of the Executive 
to prevent or control." 

Foreign Relations of the United States, H. R. Doc. No. 474, 69th Cong., 1st Sess. 
(1914 Supp.) 573-574. 

'The following table of exports as contained in SEN. REP. No. 944, pt. 5, 74th Cong., 
2d Sess. ( 1936) 113, succinctly portrays a graphic picture of our trade with the belli11:erents 
<luring 1914-1916 : 

TABLE IL-United States foreign commerce 
COMBINED EXPORTS, 1914-1916 

Dollars 
A. To Allied Countries, England, France, Italy, Russia: 

Index 
(1914=100) 

1914 $824,860,237 100.0 
1915 . l,991,747,493 241.0 
1916 3,214,480,547 389.7 

B. Central Powers, Austria-Hungary, Germany: 
1914 169,289,775 
1915 11,878,153 
1916 1,159,653 

C. Neutrals (Northern), Denmark, Holland, Norway, Sweden : 
1914 187,667,040 

100.0 
7.0 
0.68 

100.0 
1915 ......... 330,100,646 175 .8 
1916 . . . . . . . . . . . 279,786,219 149.0 

"Department of Commerce Statistical Abstract of the United States (1921) 532-533. 
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When we realize that the Allies were dependent upon the resources 
of the United States in order to carry on the war with any chance of 
success,6 it is not difficult to understand why Germany found it hard 
to regard our policy as particularly neutral. The Central Powers would 
not have minded so much the general blockade imposed upon them had 
it been partly equalized by an American embargo on the shipment of 
military supplies to their enemy.7 

Early in December 1914, Senator Hitchcock introduced in the Senate 
a resolution8 aimed to prohibit the exportation by private firms of muni
tions of war to any belligerent. Senator Hitchcock did not consult 
the president or the State Department upon the advisability of intro
ducing such legislation.9 Other arms embargo resolutions were introduced 
in 1914-16 by Senator Works10 and Representatives Vollmer,11 Bart
holdt,12 Towner13 and Porter.14 As pointed out by a Special Committee 
of the United States Senate to Investigate the Munitions Industry these 
measures " ... were naturally opposed by financial and industrial inter
ests as well as by the administration, and, apparently, not one of them 
ever came to a vote."15 The policy of our war-time administration was 
that the placing of an embargo on the trade in arms during the duration 
of a war would constitute a direct violation of the neutrality of the 
United States.16 Thus the absence of law forbidding the shipments 

62 GREY OF FALLODON, TWENTY-FIVE YEARS, 1892-1916, (1925) 103 . 
7Fuller, The Genesis of the Munitions Traffic, (Sept. 1934) 6 J. OF M oo. HrsT. 280. 
8S. 6688, 63rd Cong., 2d Sess. (1914). Senator Hitchcock introduced a similar measure 

in the next Congress . S. 380, 64th Cong., 1st Sess. (1915-16). 
"Foreign R elations of the United States, H. R . Doc. No. 474, 69th Cong., 1st Sess. (1914 

Supp.) 579. 
'°S. 6862, 63rd Cong., 2d Sess. (1914), and S. 637, 64th Cong., 1st Sess. (1915-16). 
11H. J. Res. 377, 63rd Cong., 2d Sess. (1914) . 
12H. J. Res. 378, 63rd Cong., 2d Sess. (1914). 
"'H . J. Res. 395, 63rd Cong., 2d Sess. (1914). 
"H. R. 21558 and H. R. 21581, 63rd Cong. 2d Sess . (1914); H . J. Res. 14, 64th Cong., 

1st Sess. (1915-16). 
'"SEN. REP. No. 944, pt. 5, 74th Cong., 2d Sess. (1936) 30. 
10In his letter of April 21, 1915 the Secretary of State reminded the German Ambassa

dor that: 
"This Government holds, as I believe your excellency is aware, and as it is constrained. 

to hold in view of the present indisputable doctrines of aocepted international law, that 
any change in its own laws of neutrality during the progress of a war which would affect 
unequally the relations of the United States with the nations at war would be an unjusti
fiable departure from the principle of strict neutrality by which it has consistently sought to 
direct its actions, and I respectfully submit that none of the circumstances urged in your 
excellency's memorandum alters the principle involved. The placing of an embargo on the 
trade in arms at the present time would constitute such a change and be a direct violation 
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of arms to belligerents allowed the United States to become in effect 
an auxiliary arsenal for the particular power which had control of the 
seas. 

Fifteen years and five months after the Armistice, a Special Committee 
on Investigation of the Munitions Industry was authorized by the 
United States Senate: 

"To investigate and report upon the adequacy or inadequacy of existing 
legislation, and of the treaties to which the United States is a party, for the 
regulation and control of the manufacture of and traffic in arms, munitions, or 
other implements of war within the United States, and of the traffic therein 
between the United States and other countries."17 

At the end of a frank discussion on the war-time traffic in munitions and 
supplies this Committee reported: 

"It seems evident from the present chapter18 that legislation envisaging an 
automatic embargo on arms and war supplies imposed upon both sets of bel
ligerents at the outsc.t of a war would constitute an essential part of a perma
nent neutrality policy."19 

The Committee also recommended such legislation to prevent an ab
normal boom in war supplies with its resultant danger of economic panic.20 

The Congress had both these points in mind when it enacted the 
"Neutrality Act of 1935."21 This Act provided a prohibition on the 
shipment of arms, ammunition and implements of war to, or for the use 
of, any belligerent country.22 But more than that this Act created the Na
tional Munitions Control Board with the purpose of providing for the 
supervision and control of manufacture of an international traffic in 
arms, munitions, and implements of war through a system of registration 
and licenses.23 

The Board consists of the Secretary of State, who is Chairman and 
Executive Officer of the Board, the Secretary of the Treasury, the Secre-

of the neutrality of the United States. It will, I feel assured, be clear to your excellency 
that, holding this view and considering itself in honor bound by it, it is out of the question 
for this Government to consider such a course." 

11S. Res. 206, 73rd Cong., 2d Sess. ( 1934), 78 Co Ne. REC. 6485 ( 1934). 
lB'[he chapter referred to was Chapter II. The War-Time Traffic in Munitions and Sup-

plies, SEN. REP. No. 944, pt . 5, 74th Cong., 2d Sess. (1936). 
'"Id. at 33. 
""Id. at S. 
2149 STAT. 1081 ( 1935). 
22Id. at § 1. 
28Id. at § 2. This section of the act was preserved in SO STAT. 121 (1937). Both these 

measures were repealed by the "Neutrality Act of 1939" Pub. L. No. 54, 76th Cong., 2d 
Sess. (Nov. 4, 1939) ; but § 12 of the latter reenacted the provisions of the National 
Munitions Control Board. 
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tary of War, the Secretary of the Navy and the Secretary of Commerce.24 

The administration of the Act was left to the Department of State, 
where an Office of Arms and Munitions Control was established to carry 
out decisions of the Board and provisions of the statute.25 The Board 
is required to meet at least once a year when convened by its chairman, 
but has met four times during each of the last two years covered by 
reports.26 The Neutrality Acts of 193727 and 193928 have in no way 
changed the details of administration by the Board. 

It is significant that the Neutrality Act of 1939,29 approved two 
months after the start of another European war,30 should repeal the 

"'Pub. L. No. 54, 76th Cong., 2d Sess. (Nov. 4, I 939) § 12 (a) . 
°"''The Board held its first meeting on September 24, 1935. At this meeting the Board 

determined upon a list of articles which should be considered as arms, ammunition, and 
implements of war for the purposes of section 2 of the joint resolution; authorized the 
chairman to recommend this list to the President; prescribed the permanent records of 
manufacture for export, importation, and exportation of arms, ammunition, and imple
ments of war which must be maintained by all persons required to register under section 2 
of the joint resolution; and appointed as executive secretary of the Board the Chief of 
the Office of Arms and Munitions Control of the Department of State. 

"The Secretary of State who, in accordance with the provisions of section 2 of the joint 
resolution, is chairman and executive officer of the Board and in whom is vested the ad
ministration of the joint resolution, except as otherwise provided therein or by any other 
law, designated the Office of Arms and Munitions Control of the Department of State as 
the agency through which he would exercise the functions assigned to him by the joint 
resolution. These functions may be summarized as follows: 

"(a) The registration of all persons engaged in the business of manufacturing, export
ing, or importing arms, ammunition, or implements of war whether as an exporter, im
porter, manufacturer or dealer. 

"(b) The issuance of export and import licenses for each proposed shipment of arms, 
ammunition, and implements of war from or to the United States, except in cases where 
a proposed exportation would be in violation of the joint resolution or of any other law 
of the United States, or of a treaty to which the United States is a party. 

"(c) The promulgation of such rules and regulations, in regard to the enforcement of 
section 2 of the joint resolution as the Secretary may deem necessary to carry out its 
provisions." First Annual Report of the National Munitions Control Board for the Year 
Ending November 30, 1936, H. R. Doc. No. IO, 75th Cong., 1st Sess. (1937) I. 

'"The Board met December 4, 1936, December 30, 1936, April 30, 1937 and September 
3, 1937. Second Annual Report of the National Munitions Control Board for the Year 
Ending November 30, 1937, H. R. Doc. No. 465, 75th Cong., 3rd Sess. (1938) 1-2. 

(The Board met December 3, 1937, December 30, 1937, June 20, 1938 and November 30, 
1938. Third Annual Report of the National Munitions Control Board for the Year Ending 
November 30, 1938, H. R. Doc. No. 92, 76th Cong., 1st Sess. (1939) I. 

2750 STAT. 121 ( 193 7). 
"'Pub. L. No. 54, 76th Cong., 2d Sess. (Nov. 4, 1939). 
"'Ibid. 
-,,he Allies (Great Britain and France) declared war on Germany on September 3, 1939. 

Pub. L. No. 54, 76th Cong., 2d Sess., was approved November 4, 1939. 
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arms embargo clauses of the joint resolution of August 31 , 193 5, as 
amended31-and all this in the face of what was said in 1914.3 2 It is 
perhaps equally significant that the 1939 Neutrality Act continued the 
National Munitions Control Board by reenacting it with only minor 
changes.33 The Neutrality Act of 1939 provides that reports are to be 
made to Congress by the Board on January 3 and July 3 of each year 
in lieu of the annual report which had been in effect.34 The registration 
fee which formerly was $500 with provisions for refund in case business 
aggregate was smaller than $50,000 annually is now fixed at $100.3;; 

The period of registration is five years and the fee for renewal is $100 
for each subsequent five year period. 

Every person who engages in the business of manufacturing, export
ing, or importing any arms, ammunition, or implements of war must 
register with the Secretary of State.36 It is unlawful for any person to 

"'See note 23 supra. 
""See note 16 supra. 
33Pub. L . No . 54, 76th Cong. , 2d Sess. ( Iov. 4, 1939) §§ 12 (c), 12 (d ), 12 (h ). 
"' Id. at § 12 (h ): "The Board shall make a report to Congress on January 3 and July 3 of 

each year, copies of which shall be distributed as are other reports transmitted to Congress. 
Such reports shall contain such in fo rmation and data collected by the Board as may be con
sidered of value in the dete rmination of questions connected with the control of trade in 
arms, ammunition, and implements of war, including the name of the purchaser and the 
terms of sale made under any such license. The Board shall include in such reports a list 
of all persons required to register under th e provisions of this joint resolution, and ful l 
information concerning the licenses issued hereunder, including the name of the purchaser 
and the terms of sale made under any such license." 

3.;Id. at § 12 (c) : " Every person required to register under this section shall notify the Sec
retary of State of any change in the arms, ammunition, or implements of war which he ex
ports, imports, or manufactures; and upon such notification the Secretary of State shall 
issue to such person an amended certificate of registration, free of charge, which shall 
remain valid until the date of expiration of the original certificate. Every person required to 
register under the provisions of this section shall pay a registration fee of $100. Upon 
receipt of the required registration fee, the Secretary of State shall issue a registration certi 
ficate valid for five years, which shall be renewable for further periods of five years upon 
payment for each renewal of a fee of $100; but valid certificates of registration (includin!( 
amended certificates ) issued under the authority of section 2 of the joint resolution of 
August 31, 193 5, or section S of the joint resolution of August 31, 1935, as amended, shall. 
without payment of any additional registration fee, be considered to be valid certificates oi 
registration issued under this subsection, and shall remain valid fo r th e same period as if 
this joint resolution had not been enacted." 

80ld . at § 12 (b) : " Every person who engages in the business of manufactu ring, exporting, 
or importing any arms, ammunition , or implements of war listed in a proclamation referred 
to in or issued under the authority of subsection (i) of this section , whether as an exporter, 
importer, manufacturer, or dealer, shall register with the Secretary of State his name, or 
business name, principal place of business, anrl places of business in the United States, and 
a list of the arms, ammunit ion , and implements of war which he manufactures, imports, 
or exports." 
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export, or attempt to export from the United States, or to import, 
or attempt to import into the United States any arms, ammunition, 
or implements of war without first having submitted to the Secretary 
of State ( through the Office of the Board) the name of the purchaser 
and the terms of sale and having obtained a license therefor.37 

For the proper practical application of this system of registration38 

and licenses39 it is necessary that there be an accepted determination of 
what are arms, ammunition and implements of war. 40 Therefore Sec
tion 12 ( i) of the Act provides that: 

"The President is hereby authorized to proclaim upon recommendation of 
the Board from time to time a list of articles which shall be considered arms, 
ammunition, and implements of war for the purposes of this section: but the 
proclamation Numbered 2237 , of May 1, 1937 (SO Stat. 1834), defining the 
term "arms, ammunition, and implements of war" shall, until it is revoked, have 
full force and effect as if issued under the authority of this subsection."41 

In his proclamation of May 1, 193 7, the President enumerated seven 
categories of arms, ammunition and implements of war.42 There is no 
conflict with the National Firearms Act approved by the President 
June 26, 1934.43 

"'Id. at § 12 (<l): "It shall be unlawful for any person to export, or attempt to export, from 
the United States to any other state, any arms, ammunition, or implements of wa.r listed in a 
proclamation referred to in or issued under the authority of subsection (i) of this section, or 
to import, or attempt to import, to the United States from any other state, any of the 
arms, ammunition, or implements of war listed in any such proclamation, without first 
having submitted to the Secretary of State the name of th e purchaser and the terms of 
sale and having obtained a license therefor." 

""H. R. Doc. No .. 92, 76th Cong., 1st Sess. (1939) 10 (Sample Application for Regis-
tration). 

""Id. at 15 (Application for License to Export). 
Id. at 18 (Application for License to Import). 
It should be noted that the provisions under § 5 (g) of 50 STAT. 121 (1937) which pro

vide for the automatic voidance of licenses under the arms embargo then existing have 
no counterpart under the present neutrality Jaw . 

..,It is interesting to read the opinion of Washington, J. in the case of United States v . 
Sheldon, 2 Wheat. 119 (U. S. 1817). It was the opinion of the court that living fat oxen, 
cows, steers and heifers are articles of provision and munitions of war under the act of 
July 6, 1812 (2 STAT. 778). Accord: United States v . Job . L. Barber, 9 Cranch 243 
(U. S. 1315) . 

"Pub. L . No. 54, 76th Cong., 2d Sess. (Nov. 4, 1939) § 12 (i). 
"'Category I contains rifles, guns, howitzers, grenades, bombs, torpedoes, tanks, etc. 

Category II contains vessels of war of all kinds. Category III contains aircraft intended for 
aerial combat. Category IV contains revolvers and ammunitions in excess of caliber .22. 
Category V contains aircraft other than those included in Category III. Category VI contains 
flame throwers, mustard gas and various poison gases, etc. Category VII contains pro
pellant powders and high explosives, etc. 

4348 STAT. 1236 ( 1934) . Rules and Regulations for the enforcement of this act are 



382 THE GEORGETOWN LAW JOURNAL [Vol. 28 

In addition to its supervision over the articles proclaimed "arms, 
ammunition and implements of war" the National Munitions Control 
Board has been charged with regulation and protection of our resources 
of tin-plate scrap and helium. The President delegated power to the 
Secretary of State as Chairman of the Board to grant licenses for the 
exportation of tin-plate scrap.44 The Congress in Section 4 of Public Law 
No. 21-11 of the 7 5th Congress, ordained that no helium gas shall be 
exported from the United States until application has been made to the 
Secretary of State and a license authorizing said exportation has been 
obtained from him on the joint recommendation of all of the members 
of the National Munitions Control Board and the Secretary of the 
Interior. 45 

The annual reports of the National Munitions Control Board to 
Congress contain pertinent material in regard to the registration of arms 
and munitions manufacturers and in regard to arms trade of the United 
States with foreign countries. The reports go into considerable detail 
as to the activities of the Board. According to the reports, 149 persons 
were registered as manufacturers, importers or exporters of munitions 
during 1936,46 200 during 193 747 and 233 during 1938.48 Their names 
and addresses are detailed together with a statement of the type of 
weapon or arms produced, imported or exported. 

Reports of licenses are issued containing the names of the company 
supplying and the country receiving. Interesting tables can be formu
lated on the basis of the figures supplied in the reports. For example: 

Year Ending 
November 30, 1936 
November 30, 1937 
November 30, 1938 

EXPORTS 
Number of Licenses 

4,11049 

5,36150 

5,10451 

Value 
$25,050, 99952 

45,076,31753 

94,209,53254 

prescribed by the Commissioner of Internal Revenue, with the approval of the Secretary 
of the Treasury. 

"ExEc. ORDER No. 7297 (Feb. 16, 1936). 
'"50 STAT. 885, 887 (1937). 
••First Annual Report of the National Munitions Control Board, H. R. Doc. No. 10, 

75th ·cong., 1st Sess. (1937) 39. 
"Second Annual Report of the National Munitions Control Board, H . R. Doc. No. 465, 

75th Cong., 3rd Sess. (1938) 36. 
<BThird Annual Report of the National Munitions Contriol Board, H. R. Doc. No. 92, 

76th Cong., 1st Sess. (1939) 35. 
'"First Annual Report of the National Munitions Control Board, H. R . Doc. No. 10, 

75th Cong., 1st Sess. (1937) 50. 
60Third Annual Report of the National Munitions Control Board, H. R . Doc. No. 92, 

76th Cong., 1st Sess. (1939) 52. 
"'Ibid: 02Id. at p. 58. 
r,sibid. "'Ibid. 
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Year Ending 
November 30, 1936 
November 30, 1937 
November 30, 1938 
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IMPORTS 
Number of Licenses 

2955 
7956 

17457 

Value 
$28,11858 

2 59,53959 

477 ,72 260 

383 

We see from these tables that in the three years prior to November 30, 
1938, the National Munitions Control Board supervised the exportation 
of arms and munitions valued in excess of 164 million dollars while 
during the same period the Board licensed the importation of those com
modities to the value of less than one million dollars. 

In summary, the work done by the National Munitions Control Board 
more than justifies its continued existence. The system of registration 
and licensing furnishes the Government of the United States with com
plete and current information in regard to the exact quantities and 
values of all our exports and imports of arms, ammunition, and imple
ments of war. When such supplies leave our shores, the government 
knows the destination of each shipment and the identity of the exporters. 
The executive branch of the Government moreover, is enabled to observe 
the effect of policies which it may adopt from time to time in regard 
to the exportation of war materials. Violations of the law and regu
lations governing the international traffic in arms can be more readily 
detected and prosecuted. Congress has an invaluable source of factual 
trends and advice to guide it in determining legislation for the future. 
But more than all that, and as its name implies, the National Munitions 
Control Board is helping America to control a necessary but bloody 
business. 

GORDON F. HARRISON 

ADMINISTRATION OF UNITED STATES COURTS 

SHADES of the late so-called "Court Plan of 193 7" hung over the 
legislative halls of the Capitol when Congress, at its last session, 

enacted the Ashurst Bill, popularly known as the Administrative Officer 
Act.61 

""First Annual Report of the National Munitions Control Board, H. R. Doc. No. 10, 
75th Cong., 1st Sess. (1937) 66. 

68Third Annual Report of the National Munitions Control Board, H. R . Doc. No. 92, 
76th Cong., 1st Sess. (1939) 74. 

"'Ibid. ""Id. at 75. 
•Jbid. 00Ibid. 
01Pub. L. No. 299, 76th Cong., 1st Sess. (Aug. 7, 1939). 
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For essentially, the provision for such an office was incorporated in the 
doomed and much criticized Court Reorganization Plan62 which was 
so bitterly repugnant to the Judiciary. It is interesting to observe, then 
that the present Act included among its most staunch supporters the 
Judiciary itself .63 

Containing provisions marking another milestone along the road to 
speedy and efficient administration of justice in our federal courts, the 
measure will undoubtedly have far reaching and beneficial effects upon 
the entire judicial branch of the Federal Government. When viewed in 
conjunction with the New Rules of Civil Procedure, it affords a whole
some example of an awakened judiciary bestirring itself to alleviate 
conditions which have been the cause of chronic complaint in the past. 

Behind this legislation lies the experience of the judge and the advo
cate over a period of many years. The contents of the Act represent 
the results of the combined professional skill of the Bench and Bar for 
it was drafted by a special committee composed of outstanding judges 
and lawyers. With such an imprimatur it is not surprising that no oppo
sition was encountered in its final adoption by the Congress.64 

A cursory examination of the origin and background of the Act is 
not only of interest, but of singular importance for a better understand
ing of its provisions. 

HISTORICAL BACKGROUND 

As section three65 of the Bill to Reorganize the Judicial Branch of the 
Government,66 the idea of an Administrative Officer for federal courts 
was first brought to the immediate attention of Congress and the public 
in general. The officer was designated as the "Proctor" in this bill. In 
the referendum conducted by the American Bar Association on that 

""S. 1392 , 75th Cong., 1st Sess. (1937). 
03H. R . REP. No. 457, 76th Cong., 1st Sess. (1939) 4. 
"'Chief Justice Groner, of the United States Court of Appeals for the District of Colum

bia, chairman of the special judicial committee, which collaborated in drafting the Act, 
stated : " . .. After it was drawn, those who participated in it submitted it to all the other 
senior circuit judges, who in turn, I think, submitted it to all the circuit judges. So I 
think I can say with very great positiveness that in its present form it has the approval of 
the Supreme Court through the Chief Justice, of all the circuits through the senior circuit 
judges, of the Attorney General, and of these different bodies, including, I believe, the 
Society or Association of Deans of Law Schools, and, as far as I know, there has been no 
criticism of it from any source". Hearings before Subco-m,mi,ttee of the Committee on the 
Judiciary on S. 188, 76th Cong., 1st Sess . (1939) 13. 

""The provisions of section three have been greatly improved upon by the present Act. 
00S. 1392, 75th Cong., 1st Sess. (1937) . 
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measure, section three met with the approval of its members by a ratio 
of ten to seven.67 

Apparently, however, this portion of the proposed bill received scant 
consideration in the tidal wave of debate and discussion that followed 
upon the introduction of the now historic plan. Public attention was 
focused upon the more provocative provisions of the bill, particularly 
those relative to the personnel of the Supreme Court and for this reason 
merited consideration of section three was lacking. This conclusion is 
emphasized when we note that in the testimony of the eighty-one wit
nesses who appeared before the Senate Judiciary Committee holding 
hearings upon the Court Plan, the only references to section three were 
made by the Honorable Homer S. Cummings,68 then Attorney General 
of the United States, and Honorable William Denman, Judge of the 
Ninth Circuit Court of Appeals.69 Furthermore, the adverse report of 
the Senate Judiciary Committee on the bill is silent upon this feature 
of the proposal. 

But its principal champion, Attorney General Cummings,70 was not 
content to rest his case here. Conscious of the tremendous good that 
would flow from the creation of such an office and keenly aware of the 
critical need for it, he succeeded in having a proposal for an Adminis
trative Officer introduced in the next session of Congress.71 The bill 
met an unusual fate. Hearings were conducted but no action was taken. 
Yet some benefit was realized for new supporters were acquired. Among 
the most powerful was the Judiciary for the bill had been submitted 
to the Judicial Conference and approved by it.72 In recognition of this 
stand, Chief Justice Hughes appointed a special committee73 to collab
orate with a board appointed by the Attorney General to rewrite the 
bill. A committee of six members,74 of which Mr. Arthur Vanderbilt, 
former President of the American Bar Association, acted as chairman, 

0739,990 in favor; 28,341 against. Hearings before Committee on the Judiciary on S. 1392, 
75th Cong., 1st Sess. (1937) 1508. 

""Id. at 6. 
09/d. at 480, 484. 
'

0Because of his unceasing advocation for passage of this legislation, Mr . Cummings has 
been referred to a;, the "father" of the Act. Hearings before Subcommittee of the Commit
tee on the Judicia;ry on S . 188, 76th Cong. , 1st Sess. (1939) 43. 

11S. 32 12, 76th Cong., 2nd Sess. (1938). 
;,.Report of the Judicial Conference, REP. ATT'Y GEN. (1938) 16, 23. 
73The committee appointed consisted of Chief Justice Groner of the United States Court 

of Appeals for the District of Columbia and Senior Circuit Court Judges Manton, Parker, 
Evans and Stone. 

"Assisting Mr . Vanderbilt were Hon. George Maurice Morris, Hon. Herschel W. Aarant, 
Mr. Gordon Dean and Mr. Alexander Holtzoff. 
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was selected by Attorney General Cummings and joining forces with 
the judicial committee began its work in the fall of 1938. 

The present Act was drafted by this joint committee after painstaking 
investigation and discussion. Before being submitted to Congress, it 
received the scrutiny of the Chief Justice of the Supreme Court, the 
individual Circuit Court Judges, and the American Bar Association, 
and won the unanimous approval of all. On August 7, 1939, Congress 
passed the legislation. 

PURPOSE OF THE ACT 

Substantially, the Act proposes to effect two broad beneficial objec
tives. Both purposes are goals that have long been the desideratum 
of the progressive portion of the Bench and Bar. Specifically they are: 

1. To place the business management of federal courts under the 
judicial rather than the executive branch of the Government. 

2. To expediate the administration of justice by providing for a full 
time officer to compile statistics relative to federal court dockets and 
make recommendations based thereon to the end that the courts may 
keep abreast of their business. 

Formerly, the fiscal management of the entire federal judicial system 
lay within the jurisdiction of the Department of Justice. Requests for 
salary increases for clerks and other court employees, for added appro
priations, for library and office equipment, and other financial details, 
had to be submitted to the Attorney General. The budget for the 
courts was prepared by the Administrative Assistant to the Attorney 
General, the budget officer of the Department of Justice, and included in 
the general budget for the Department of Justice. 

That such a state of affairs was hardly desirable is apparent when we 
consider that the Department of Justice is the chief litigant in federal 
courts. Thus, the rather paradoxical situation was created in which the 
litigant exercised to some degree, influence and control over the court 
in which he appeared. 

It was this condition which prompted Judge William Denman, testi
fying before the Judiciary Committee on the Court Plan, to make the 
following pungent remarks in approving the proposal for an adminis
trative officer : 

"Now, I find no grounds for the complaint often whispered at the Federal B'ar, 
that the district judges are too close to the Department of Justice and that 
district attorneys spend too much time in the judge's chambers .... Neverthe· 
less, the courts, like Caesar's wife, should be above this widespread whispering. 
It was certain to arise from placing the fiscal administration of the court's busi
ness under the attorney for its principal litigant, the United States, who opposes 
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the lawyers of the Federal bar in private employment in over sixty-four percent 
of Federal litigation .... What would be said if we obtained clerks, libraries, 
and so on from some other litigant, say the Steel Corporation? True, the 
Attorney General is a public officer, but he is a litigating officer. Whether the 
analogy is or is not a proper one, it is constantly made at the Federal bar."75 

And Attorney General Cummings, in his Annual Report in 193 7, was 
prompted to observe, in respect to this anomaly: 

"I believe, too, that there is something inherently illogical in the present 
system of having the budget and expenditures of the courts and the individual 
judges under the jurisdiction of the Department of Justice. The courts should 
be an independent, coordinate branch of the Government in every proper sense 
of the word."76 

The Act abolishes this source of criticism, by transferring the business 
management of the courts from its chief litigant to the judicial branch of 
government, thereby buttressing the independence of the judiciary. Ac
cordingly, the entire judicial system is made an integrated whole, respon
sible only to itself and implemented with the means to achieve a new 
high in effective administration. The benefits to be realized will inure 
not only to the Bench but also to the profession, and litigants alike. 

The second broad objective of the Act is premised upon the univer
sally conceded fact that the dockets of the federal courts, like those of 
practically all other courts, are not current. The slow motion of litigation 
in federal courts is convincingly exposed by a table compiled by the 
Department of Justice in 1938.77 That the pursuit of a case in federal 
courts is a task entailing not months but years of labor and watchful 
waiting is apparent when we examine these interesting findings. 78 

The Bench appreciates that delay has been the chief source of popular 
dissatisfaction with the courts.79 But facts and statistics concerning 
crowded court dockets and congested judicial areas are a necessity 
before steps can be taken to remedy it. Lacking scientific machinery 

'"Hearings before Committee on the Judiciary on S . 1392, 75th Cong. , 1st Sess. (1937) 481. 
'"REP. ATT'Y GEN. (1937) 8. 
77REP. Arr'Y GEN. (1938) 234. These statistics, however, have been subjected to criti

cism. See Hearings before Subcommittee of the Committee on the Judiciary on S. 188, 
76th Cong., 1st Sess. (1938) 10. 

780f the 35,872 cases pending in federal courts on June 30, 1938, there were 11,660 that 
had been pending for six months or less; 24,212, or 67%, had been pending for s.ix months 
or over; 18,017 cases, or 50.2%, had been pending a year or more; 11,374 cases, or 32%, 
had been pending two years or more; 7,741 cases, or 22%, had been pending three years 
or more; 5,910 cases, or 16%, had been pending for four years or more; 4,720, or 13%, 
had been pending five years or more. REP. Arr'Y GEN. (1938) 3. 

'"Hearings before Subcommittee of the Committee on the Judiciary on S. 188, 76th Cong., 
1st Sess. (1939) 11. 
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to cope with the problem, the Judiciary has been seriously hampered in 
pursuing any corrective course. 

ow, however, the Act provides for expert reports on the condition 
of all federal courts and the means given to the courts for auto-allevia
tion of conditions causing delay. Operating through the judicial coun
cils of each circuit, the needs of the courts will be demonstrated by the 
statistics and findings of the Director in a quarterly report which will 
be submitted for their scrutiny and for such action as they see fit to 
take thereon. Thus, the business of administering justice will be 
handled by the Judiciary itself through the Director who acts, not as an 
overlord, but as the agent of the court. The Act accomplishes direction 
of the Judiciary, which like any arm of government requires direction. 
But it is self direction which accords with our fundamental constitutional 
theory of separation of powers.80 

PROVISIONS EXAMINED 

Briefly, the Act provides for the establishment at Washington of the 
Administrative Office of the United States Courts, headed by a Director,81 

aided by an Assistant Director,82 who shall be appointed by the Supreme 
Court of the United States and hold office at the pleasure of this body. 3 

As the appointee of the Judiciary, the Administrative Officer is responsi
ble to that branch of government alone for his official action. 

He is entrusted with the care of all fiscal and administrative matters 
concerning the offices of clerks and other administrative personnel of 
the United States Courts.84 

Those financial and managerial duties which formerly lay within the 
jurisdiction of the Department of Justice are now directly assigned to 
this new officer. The Act specifically enumerates those as follows: 

1. "The disbursement directly and through the several United States marshals 
of moneys appropriated for the maintenance, support and operation of the 
courts."85 

2. "The purchase, exchange, t ransfer, and distribut ion of equipment and sup
plies."86 

""FRANKFURTER AND LANDIS, TuE BUSINESS OF THE SUPREME COURT ( 1927) 242. 
"'Hon. Henry P . Chandler, former president of the Chicago Bar Association, was ap

pointed to the Director's position by the Supreme Court, on Nov. 22, 1939. 
""Mr. Elmore Whitehurst, former clerk of the House Judiciary Committee and secretary 

to Chairman H atton Sumners, was appointed Assistant Director by the Supreme Court 
on Nov. 6, 1939. 

83Pub. L. No. 299, 76th Cong., 1st Sess. (Aug. 7, 1939) § 302. 
"'I d. at § 304 (1) . 
.,Id . at § 304 (3). 

""Id. at § 304 (4) . 
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3. "The examination and audit of vouchers and accounts of the officials and 
employees of the courts."87 

4. "The providing of accommodations for the use of the courts and the officials 
and employees of the court."88 

Furthermore, the Administrative Officer is charged with the duty of 
preparing and submitting to the Bureau of the Budget, the estimate of 
costs for the entire Judicial system, subject to the approval of the Con
ference of Senior Circuit Judges. Formerly, this duty was imposed upon 
the Administrative Assistant to the Attorney General.89 

As a result of these provisions it is no longer necessary, in the words 
of Chief Justice Groner of the United States Court of Appeals for the 
District of Columbia: 

". . . for a Judge to importune the Attorney General before getting a type
writer, or an addition to his library, or to think his clerk is entitled to ten 
dollars a month more salary, or some other matter of that kind , which, appar
ently trivial on its face , yet contributes very largely to the comfort and well 
being of the courts in the administration of their duties and to get which he 
must go to the representatives of a constant litigant."90 

From a reformative point of view, the most important provisions are 
those requiring the senior circuit judge in each circuit to convene a 
judicial council composed of the circuit judges at least bi-annually.91 

To this council is submitted the quarterly reports92 of the Administra
tive Officer predicated upon his examination of the dockets of the courts 
in their circuit together with information as to the needs of the various 
courts, as required in the Act.93 On the basis of this report, the council 
is empowered to make recommendations to the district court judges. In 
the past, no authority was vested in any body to make recommendations 
to the district court judges and because of this autonomy, in certain 

"'Id. at § 304 (5). 
"'Id. at § 304 (6). 
"'Id. at § 305. 
90Hearings befor e Subco m mittee of the Committee on the Judiciary on S. 188, 76th Cong., 

1st Sess. (1939) 12. 
" Pub. L. No. 299, 76th Cong., 1st Sess. (Aug. 7, 1939) § 306. 
""Hon. Arthur T. Vanderbilt , former President of the American Bar Association and 

member of the Committee which drafted the Act, made this pertinent observation in 
respect to the required quarterly reports : " ... Unfortunately, the statistics (heretofore) 
have been compiled annually and any judge who is in arrears or who is not in the best of 
condition can meet an annual report by one means or another. But this bill provides fo r 
quarterly reports, and it take; a pretty clever gentleman to mop up the slate four times 
a year, unless he is really mopping it up. I think that that provision is of great importance ." 
Hearings before Subco-mmittee on the Judi-ciary on S. 188, 76th Cong., 1st Sess. ( 1939) 16. 

03Pub. L . No. 299 , 76th Cong., 1st Sess . (Aug. 7, 1939) § 304 (2). 
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instances, unfavorable conditions had to be tolerated. In the language 
of the Act, they must now heed the admonition of the circuit council: 

"It shall be the duty of the district judges promptly to carry out the direc
tions of the council as to the Administration of the business of their respective 
courts."94 

In addition to the requirement for a judicial council in each circuit, the 
Act further provides that a conference composed of circuit and district 
judges as well as members of the bar, be held annually in each circuit 
for the purpose of considering the state of the courts in their respective 
circuit and discussing means whereby to improve it.95 Such a convention 
has been employed with excellent results in the fourth circuit, under the 
direction of Senior Circuit Judge John J. Parker. As a universal require
ment it should be productive of immeasurable value. 

Moreover, the Director must submit a report on the state of business 
of the United States Courts together with statistical data, to the con
ference of Senior Circuit Judges, at its annual meeting in Washington,96 

a valuable judicial function which formerly had to be performed by 
the Attorney General.97 

The scope of the Director's duties is obviously broad as well as tech
nical. Consequently, an administrative force of sufficient size and skill 
is a necessary requisite for an effective administration of the Act. The 
Act grants the Director discretion in the engagement of employees sub
ject to the civil service laws,98 and further provides for the transfer from 
the Department of Justice of those employees engaged in the auditing 
of judicial accounts.99 By virtue of this latter provision, the Director 
will be provided with the nucleus of an experienced staff. 

It is to be noted that the Administrative Officer has no voice in any 
judicial matters other than those pertaining to business or administrative 
affairs. The Act carefully lays down that: 

94ld. at § 306. 
" Id. at § 307 . 
.,,Id. at § 305. 
07Hon. Homer S. Cummings strongly censured this outmoded function when he said: 

" ... Consequently, last September ... , I went before the judicial conference, which meets 
here once a year, pursuant to statute .... The Aftorney General appeared before that 
conference with his aides to present to the court the situation of the courts. That is an 
absurdity, it seems to me. Why should the courts have to ask anybody outside of them
selves what their condition is? It alway? seemed to me a curious proceeding that the 
Attorney General should have the machinery to find out what ·is going on in a great co
ordinate branch of the Government." Hearings before Subcommittee of the Committee on 
the Judiciary on S. 188, 76th Cong., 1st Sess. (1939) 45. 

08Pub. L. No. 299, 76th Cong., 1st Sess. (Aug. 7, 1939) § 303 . 
991d. at § 3. 
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" . . nothing contained in this chapter shall be construed as affecting the 
authority of the courts to appoint their administrative or clerical personnel, or 
the authority of the Attorney General respecting United States marshals and 
their deputies, United States attorneys and their assistants; "100 

In short, he is, generally speaking, the court's business manager. 
It is furthermore apparent that no attempt has been made to cen

tralize authority in Washington for the whole Act is predicated upon a 
de-centralized system of circuit court councils. These features are 
illustrative of the wisdom and experience of the draftsmen. 

CONCLUSION 

The passage of the Administrative Officer Act marked the culmination 
of years of agitation by forward looking judges and lawyers. Like all 
progressive developments in judicial functions, it had to travel a long 
and tortuous path. In importance, it stands to rank with the creation 
of the Circuit Courts, the establishment of the Judicial Council, and the 
New Rules of Civil Procedure, as landmarks in federal judicial history. 

Prospectively, its efficient administration will bring about a new era 
in the federal courts. Substituting business for haphazard methods, it 
should be productive of valuable benefits to the judge, the lawyer, and 
the body politic itself. 

ROBERT T. MURPHY 

100/d. at § 304 (1). 



NOTES 
THE NEGATIVE-ORDER DOCTRINE TODAY 

QNE of the most noteworthy opinions of the October 1938 Term of 
the Supreme Court, in the field of administrative law, was that 

rendered in Rochester Telephone Corporation v. United States.1 It 
marked the replacement of a rule of long standing, the "negative order 
doctrine"-first announced in Procter & Gamble v. United States2-by 
a new one which might be termed the "final order doctrine". While 
the effects of this change have not been manifested at so early a date, 
a forecast may be ventured. It is the object of this study to trace the 
development of the old rule and its successor and to gauge the results 
of the new standards upon the activities of administrative agencies. 

THE NEGATIVE-ORDER DOCTRINE 

The "negative order doctrine" was one of a series of what now appear 
to have been tentative formulae evolved by the Court in its initial deal
ings with a new instrumentality of government-the administrative 
agency. When the Interstate Commerce Commission was established,3 
it constituted a departure from the conventional governmental modus 
operandi. From the very first, the courts were required to pass upon 
the constitutionality of the act setting up the Commission and to deter
mine the scope of its authority. At every stage of its proceedings, 
limited though its powers were, the Interstate Commerce Commission 
was subjected to vigorous opposition.4 In considering this litigation. 
the tendency of the Supreme Court was to recognize and to sustain the 
integrity of the agency and to give it free play in the sphere of its 
activities. 

As originally created, the Interstate Commerce Commission was vested 
with investigatory functions solely. Yet its early efforts to perform even 
these duties met with challenges of its authority to act. In Interstate 
Commerce Commission v. Brimson,5 the issue was whether the appellant 

1307 u. s. 125 (1939). 
0 225 U. S. 282 (1912) (The Procter & Gamble case was not overruled by the Rooltester 

decision). 
334 STAT. 584 (1906), 49 U. S. C. § 1 et seq. (1934). 
'In this respect, the experiences of two administrative agencies subsequently established, 

the Federal Trade Commission and the National Labor Relations Board, were fore
shadowed. 

•154 U. S. 447 (1894); Harriman v. Interstate Commerce Commission, 211 U. S. 407 
(1 908) . ., 

392 



1939] NOTES 393 

might petition a circuit court for a decree enforcing a subpena. The 
Supreme Court held that, since the administrative body was authorized 
to obtain evidence or testimony by service of such process, under penalty 
of contempt, it was proper to seek a mandate for disobedience of which 
contempt would lie, inasmuch as it lacked the power, itself, to punish 
for contempt. Subsequently, in Interstate Commerce Commission v. 
Baird,6 it was declared that in considering petitions for such decrees 
courts were not to apply technical standards of admissibility of evidence 
in determining whether the process should be enforced. 

The first general principle enunciated by the Supreme Court fo r the 
guidance of courts in dealing with controversies involving administrative 
agencies was set forth in Texas & Pacific Railway Company v. A bilene 
Cotton Oil Company.7 There it was held that appeal for judicial pro
tection would not lie unless the administrative remedy available to the 
petitioner had been exhausted.8 

Shortly thereafter, in Illinois Central Railroad Company v. Interstate 
Commerce Commission,9 the Court ruled that findings of fact were to 
be determined by the appellee Commission and that where questions 
of mixed law and fact arose, the basic findings of fact were to be made 
by the administrative agency. The scope of judicial review of questions 
of law was defined in Interstate Commerce Commission v. Illinois Cen
tral Railroad Company, where it was held that the following factors 
were to be considered: whether the matter in issue was within the pur
view of constitutional authority; whether it was within the authority 
delegated by statute; and whether it constituted a reasonable exercise 
of that authority. In Interstate Commerce Commission v. Union Pacific 
Railroad Company,11 these standards were again set forth. In addition , 
the criteria of Illinois Central Railroad Company v. Interstate Commerce 
Commission12 relative to findings of fact were to some extent enlarged 

•194 U. S. 25 ( 1904) . 
7204 U.S. 426 (1907) . 
"This rule was recently reiterated in Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 

41 (1938), where it was held that an investigation of the National Labor Relations Board 
might not be enjoined prior to the issuance of an order. 

•206 U. S. 441 (1907 ) . In United States v. Idaho , 298 U. S. 105 ( 1936), it was held 
that where, for a valid reason, evidence had not been adduced before the Interstate Com
merce Commission, a court might receive evidence and decide both phases of a question 
of mixed fact and law. 

10215 U. S. 452 (1910) . 
u222 u. s. 541 (1912). 

" See note 10 supra. 

• 
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by the requirement that such findings must be based upon substantial 
evidence.13 

Similar liberality of treatment characterized the decision of the 
Supreme Court in the Procter & Gamble case. A certain schedule of 
demurrage charges had been set up by the ational Association of 
Railroad Commissioners, which had received the approval of the Inter
state Commerce Commission, and had been adopted by certain roads 
which transported tank cars belonging to Proctor & Gamble. The latter 
filed a complaint with the Commission, charging that the rates were 
unfair and oppressive, as well as repugnant to the Interstate Commerce 
Act because they created preferences and discriminations. After hear
ing, the Commission held that the schedule of rates tended to effectuate 
the policies of the Act and ruled for the continuance of the schedule. 
A petition was then filed, in the Commerce Court, which prayed that 
the order of the administrative agency be annulled and set aside; that 
the railroad companies be enjoined from collecting the charges; and 
that the carriers be ordered to refund the amounts already paid under 
the schedules attacked. The respondents demurred and entered a mo
tion to dismiss. The court, however, postponed hearing on the defense 
and motion, and proceeded to hear the case on its merits. Jurisdiction 
was founded on the ground that the order denying relief to the peti
tioner had no different effect than one which granted relief, and, there
fore, was subject to review. The trial court held, on the merits, that 
relief was properly denied the petitioner. Further, it found that the 
means by which the demurrage charges had been imposed were not vio
lative of due process. From this adverse judgment dismissing its 
petition, Procter & Gamble appealed to the Supreme Court. 

The latter tribunal ref erred to the statute and from it concluded that 
the court below lacked jurisdiction. In the view of the Supreme Court, 
the trial court was authorized to hear cases involving affirmative orders, 
and to enforce or set aside such decrees. But, it was held, the Commerce 
Court had no power to usurp the authority expressly delegated to the 
Commission initially to interpret the administrative portions of the stat
ute as it did when it reviewed the refusal of the Commission to issue an 
order against the carriers. For the exercise of judicial review under 
such circumstances, the Court found no precedent in cases involving 
matters solely within the competence of the Interstate Commerce Com
mission. In further support of its ruling, the Court asserted that if 

,... ,Substantial . evidence is more than a mere scintilla. It means such relevant evidence 
as a reasonable mind might accept a adequate to support a conclusion." Consolidated 
Edison Co. of _ rew York v. ational Labor Relations Board, 305 U. S. 197, 229 (1938) . 
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power to review such orders existed, the policies expressed in the statute, 
the uniformity sought through its enactment, the efficient functioning of 
the Commission, and the effective enforcement of the Act would be 
frustrated. It was, therefore, held that it was essential that the adminis
trative agency find a violation of the statute before recourse might be 
had to the courts. 

In the desire to protect the Interstate Commerce Commission in the 
proper exercise of its judgment and discretion, in order that effective 
regulation might be achieved, new problems cropped up, as may be seen 
in the cases which followed Procter & Gamble v. United States. After 
more than a quarter of a century of operation under the "negative order 
doctrine", these difficulties necessitated a reexamination of the problem 
of judicial review of administrative orders and a realization that the 
formula was not adapted or adaptable to the present day conditions. 

Following the decision in the Procter & Gamble case, numerous cases 
came before the courts in which the issue of the limits of judicial review 
of administrative action was raised. In some instances, the "negative 
order doctrine" was expressly applied, in others it was utilized by impli
cation. Generally speaking, the formula of the Procter & Gamble case 
was developed until, at the time of the Rochester decision, it operated 
in five general situations, as follows: 

!-Where an administrative agency denied permission to do some
thing which, under prescribed circumstances, was the petitioner's right. 

2-Where such a body declined to make an exception to a general 
rule prohibiting the action in question. 

3-Where an agency refused to act against a third party at the in
stance of a complainant. 

4-Where an administrative board fixed the status of a party for pur
poses of determining the applicability of regulation. 

5-Where, in the course of a proceeding under a statute an interim 
or tentative order was issued, or a final order was rendered which in 
no way subjected the respondent to any subsequent action. 

Where an Administrative Agency Denied Permission to Do Some
thing Which, Under Prescribed Circumstances, Was the 

Petitioner's Right 

Some two years after the Procter & Gamble decision, the Supreme 
Court was required to distinguish between an order negative in form and 
substance, such as the one at issue, in that case, and an order negative 
in form, but affirmative in substance. In the Intermountain Rate Cases14 

14234 u. s. 476 ( 1914) . 
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thi distinction "a found nece ary to upport a ruling that review 
would lie where a license "as to be granted or a right exerci ed pro
vided certain condition exi ted. and the denial of an order was ba ed 
upon a finding that the nece sary requirement had not been met. In 
Jones v. Securities and Exchange Commission15 involving the ecuritie 
and Exchange ct 16 the Supreme Court held that a a matter of ricrht 
an applicant for re0 i tration might withdraw his application, at lea t 
where there wa no ub tantial showing of public intere t to the con
trary and that the Cammi ion refu al to permit ucb action might be 
re iewed. A circuit court of appeal in Resources Corporation Interna
tional v. Securities and Exchange Commission-17 while following the Jones 
case ruled that where public intere t warranted denial of the right to 
withdraw the action of the Commi ion would not be re ie"ed. It wa 
also decided, in American Surnatra Tobacco Corporation v. Securities 
and Exchange Commission,1 that an order of respondent CommL ion 
refu ing a motion not to disclose information submitted to the admini -
trative agency was subject to review. 

The e sential question rai ed in the American Sumatra case was decided 
by the Supreme Court in ·tah Fuel Company . Xational Bituminous 
Coal Commission. 19 This opinion focused attention upon the difficultie 
rai ed by application of the negative order doctrine ' . where, at the 
pre ent time, the need for ome opportunity to restrain arbitrary admin
i trati\ e action hould it be found has been recognized. The re pondent 
Cammi ion had required the petitioner and certain other companie . 
under ection 10 of the Bituminou Coal ct of 193 7 ,20 to ubmit certain 
information which the Commis ion a ured them would remain confiden
tial. Some time later. howe er the Commission notified petitioner 
that hearings were to be held for the purpo e of determining certain facts 
and that at that time the information previou ly furni hed would be 
made available for public inspection and introduction in e ·idence. Ob
jections of the coal operators to the proposed disclo ure ere overruled 
by the admini trative board. One of the petitioners in the ca_e under dL
cus ion sought re,·iew of the administrative action under ection 6 (b) of 

"29 .. 1 ( 1936). 
164 STAT. 7-1 ( 19'3), 1· U . . C. ~ 77 ( 193 -1 ). 
11103 F . (2d ) 9. 9 (App . D. C. 19 9). It would appear that both the 1011-es and Resources 

Corporat ion cases might han been di posed of a interim orders. with redew when an 

attempt was made lo enfo rce penalties pro\·ided by the tatute for filing materially fa lse 

statements. 
1•93 F. (2d) 236 (App. D. C. 193 7) . 
10306 U. S. 56 ( 1939). 
"'' ·o TAT. 12. 1 • . . c . § 2s (193i). 
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the Bituminous Coal Act. The chief grounds on which the Court of 
Appeals for the District of Columbia based its dismissal of the petition 
in Mallory Coal Company v. National Bituminous Coal Commission21 

were: That while rules of practice, pleading, and procedure before ad
ministrative agencies had the force and effect of law, they were not 
subject to review; and, that since no formal objection to the order had 
been raised before the Commission, the administrative remedy had not 
been exhausted. Having failed in this effort to obtain judicial protection, 
the Utah Fuel Company sought an injunction in the District Court 
of the United States for the District of Columbia, to restrain the action 
of which it complained. The administrative action was attacked on the 
grounds that an adequate remedy at law was not available; that imme
diate and irreparable injury would result; that the order of the Com
mission was arbitrary and unreasonable and in flagrant violation of the 
statute and of the conditions under which the data were submitted. The 
trial court granted a motion to dismiss, on the ground that the action 
complained of was authorized by the National Bituminous Coal Act. 
On appeal, the United States Court of Appeals for the District of 
Columbia decided that the court below lacked jurisdiction. The Supreme 
Court was of the opinion that the trial court had jurisdiction of the 
matter because of the irreparable injury threatened, the lack of legal 
remedy, and the importance of the rights asserted. However, it ruled 
that the trial court had properly construed the action of the Commission 
to be lawful.22 

The policy to be followed by the courts under the "final order doc
trine" was indicated in an opinion handed down on the day that the 
Rochester case was decided. The question in United States v. Maher23 

21 91 F. (2d) 399 (App. D. C. 1938). 
"'If the rule later formulated in the Rochester case had been applied here, review would 

lie under the statute where the petitioners attacked the refusal of the Commission to 
observe the confidential nature of this information, had it been held that the order was 
final. See infra p. 402. If it were found that the order related to mere procedure, it 
would not fall in any of the categories set forth in the Rochester decision and would be 
governed by the rule that review does not lie until the administrative remedy has been 
exhausted. See sitfrra p. 393 and infra p. 407. 

23307 U. S. 148 (1939). In Federal Power Commission v. Pacific Power & Light Co., 
307 U. S. 156 (1939), a similar conclusion was reached. In the latter case, the petitioner 
Commission had denied to the respondent utility the right to absorb another company by 
merger on the ground that it would not be in the public interest. The company sought 
rtview, claiming that the order was not supported by evidence. When the Circuit Court 
of Appeals for the Ninth Circuit denied the motion of the Commission to dismiss, appeal 
was taken to the Supreme Court. There, it was held that the respondent was a party 
aggrieved within the meaning of the Federal Power Act, 49 STAT. 803 (1935), 16 U.S. C. 
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was whether the courts might review a refusal of the Interstate Com
merce Commission to grant a certificate of public conveyance and neces
sity where a statutory right had been granted, subject to existence of 
certain conditions. Upon authority of the Rochester case, the question 
was decided in the affirmative. 

It would seem, on reviewing the cases considered, that the ruling of 
the Rochester case has in no way changed the practice of the courts in 
treating cases of this type. Where administrative bodies have denied 
a right granted, on the ground that the private party was not entitled 
to it, the courts have reviewed the legal issues, although they have held 
themselves bound by the facts found , where the evidence adequately 
supported them. Since jurisdiction is conferred upon the courts either 
by the Urgent Deficiencies Act23

" or particular statutes, applications for 
injunctions appear to be unnecessary. 

Where an Administrative Agency Refused to Grant Exemption from 
A Statute Prohibiting the Action in Question 

This problem was first presented to the Supreme Court in Lehigh 
Valley Railroad v. United States .24 It was decided that the appellant 
was not entitled to review. In reaching this conclusion, the Court de
clared that it was influenced by the fact that any injury which might 
be inflicted upon the carrier as a result of the denial proceeded, not 
from the order of the Interstate Commerce Commission, but from the 
statute.25 A similar result, based upon like considerations, was reached 
in Piedmont and Northern Railway Company v. United States,26 where 

§ 791 (Supp. 1938), and review was, accordingly , proper. The point was emphasized that 
such review was not to be considered an instance of substitution of the discretion of a 
circuit court of appeals for that of an administrative agency . It was for the court only 
to rule on applicable principles of law. 

23•33 STAT. 208 (1914), 28 u . s. C. § 41 (1934). 
24243 U. S. 412 ( 1917 ). 
""3 7 STAT. 560 (1912 ), 48 U . S. C. § 1302 (1934). 
20280 U. S. 469 (1930) . This rule was followed in Newport Electric Corp . v . Federal 

Power Commission, 97 F . (2d ) 580 (C. C. A. 2d, 1938), and Houston Natural Gas Corp. 
v. Securities & Exchange Commission, 100 F. (2d) 5 (C. C. A. 4th, 1938) . In the latter 
case, th e court declared that : "A negative order which denies relief without more compels 
nothing requiring enforcement, and contemplates no action susceptible of being stayed by 
injunction, or affected by a decree setting aside, annulling, or suspending the order." 
Id. at Ii. 

It is interesting to note that in Claiborne-Annapolis Ferry Co. v. United States, 285 
U . S. 382 (1932), the Court ruled that where the right of a plaintiff to enjoin an inter
state carrier from engaging in practices, prohibited by the Interstate Commerce Act, except 
upon issuance of a certificate of convenience and necessity, depends upon action of the 
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such an order was characterized as negative in both form and substance. 
The san1e conclusion was reached in United States v. Corrick,27 where 
the refusal of the Secretary of Agriculture to file a schedule of charges 
was based on the fact that a schedule was already in effect and would 
·not be replaced by the one submitted by the appellees. While no case 
of this type has been decided since the Rochester case, the opinion there 
stated that review might be had where a justiciable issue was involved, 
the usual prerequisites for equity jurisdiction were fulfilled, and statutory 
authority existed--either under the Urgent Deficiencies Act or a specific 
statute. 

Where an Administrative Agency Refused to Act Against a Third 
Party at the Instance of a Complainant 

These cases follow the factual pattern of the Procter & Gamble case, 
but involve refinements or supplementation of the rule there announced. 
In United States v. New River Company,28 the Supreme Court held that 
an order which not only denied relief to a complainant before the Inter
state Commerce Commission, but simultaneously authorized the re
spondents before it to operate under a specified rule was negative in 
form, but affirmative in substance. Such an order was, accordingly, 
held reviewable. However, mere dismissal of a complaint against a 
party charging violation of a statute is not, in the absence of clearly 

Commission on the application of the carrier, the issuance of such certificate, in a case 
within its jurisdiction, constitutes a complete defense. 

,,298 U.S. 43S (1936). In a footnote to the Rochester <kdsion, Mr. Justice Frankfurter 
stated that the Corrick case was the only one not involving the Interstate Commerce Com
mission in which the negative order doctrine arose. Accord, Federal Power Commission v . 
Metropolitan Edison Co., 304 U. S. 37S (1938 ). 

""26S U. S. S33 (1924). In the Chicago Junction Case, 264 U. S. 258 (1924), a some
what similarly fine distinction had been pointed out in determining that courts had juris
diction to review an order of the Interstate Commerce Commission permitting one carrier 
to acquire control of another, where the party seeking judicial protection, on a legal 
issue, had unsuccessfully intervened in the proceedings before the administrative body. 
The conclusion in this case is based on the theory that while the order of the Commission, 
as to the respondents, was affirmative, as to the intervenors, it was negative. Yet, to rule 
otherwise than as the Court did here would be to put the intervenors in a position inferior 
to that of a party filing a complaint against a carrier, as in the New River case, even 
though the relation of a respondent before the Commission and either a complainant or an 
intervenor is essentially equivalent. 

As a result of the decision in Claiborne--Annapolis Ferry Co. v . United States, 28S U. S. 
382 (1932), a party in interest may institute a suit, under the Urgent Deficiencies Act, 
for review of an order granting to a carrier permission to enter into competition with 
the petitioner, where it appears that such action might directly and adversely affect the 
latter. 
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arbitrary action, subject to review even though refusal of a board to 
act is, in effect, an affirmative grant of permission to continue the course 
of conduct subjected to attack. This was the burden of the Court's 
decision in Standard Oil Company v. United States.29 Yet the partial 
denial of a complaint was, in Alton Railroad Company v. United States,30 

deemed to be negative in form, but affirmative in substance where the 
results were to sanction existing divisions of pooled earnings and to 
deny relief to the complainant. The distinction between the Standard 
Oil and the Alton Railroad cases lay in the fact that in the former the 
decision was based entirely on findings of facts, which were for the 
experts of the Interstate Commerce Commission to make, while in the 
latter the result was founded upon a holding that a matter of law
breach of contract-was involved. In the development of the doctrine 
of the Procter & Gamble case, one further question was raised in con
nection with this phase of the problem. If it were granted that action 
of an administrative agency against a third party subject to its control 
could not be compelled, under ordinary circumstances, did it necessarily 
follow that no aid might be obtained from the judiciary unless, in some 
way, the order could be construed to be fundamentally affirmative? 
This question was answered in United States ex rel. Chicago Great 
Western Railroad Company v. Interstate Commerce Commission.31 

There it was held that refusal of an administrative agency to act upon 
a complaint was subject to review in mandamus if plainly erroneous, 
but not otherwise, even though no other remedy was available to the 
complainant. But it was made plain that mandamus would not lie to 
control the action of administrative board in the exercise of its discre
tionary powers.32 

29283 u. s. 235 (1931). 
"

0287 U. S. 229 (1932). In Interstate Commerce Commission v. United States ex rel. 
Campbell, 298 U. S. 385 ( 1933), it was held that where the appellant Commission found 
a rate schedule discriminatory and ordered amendment, but denied reparation on the 
ground that the rates were reasonable, the action was judicial in nature, negative in form, 
and not subject to review. In Powell v . United States, 300 U. S. 276 (1937), it was held 
that an order wiping out an existing rate and requiring application of another was not 
merely a matter of record, as the Interstate Commerce Commission contended, but an 
order affirmative in substance, which might be reviewed. 

31294 u. s. 50 (1935). 
""This rule was somewhat amplified in Interstate Commerce Commission v. United States 

ex rel. Campbell, 289 U. S. 385 (1933), where it was declared that while mandamus was 
an appropriate remedy to compel an officer to act, it might not be used to compel a 
particular decision, or as a substitute for an appeal. In this connection, it should be 
noted that although by § 81 (b) of the Rules of Civil Procedure for the District Courts 
of the United States the writ of mandamus is abolished, a remedy is still available through 
a mandatory injunction. 
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Where an Administrative Board Fixed the Status of a Party for 
Purposes of Determining the Applicability of Regulation 

In Shannahan v. United States,33 the issue was whether judicial review 
was proper where an administrative body, at the request of another gov
ernmental agency fixed the status of a party for purposes of determining 
the jurisdiction of the second body. In this case, the National Media
tion Board requested the Interstate Commerce Commission to decide 
whether the appellant was a carrier subject to the Interstate Commerce 
Act. Over the objection of the latter that it came within the proviso of 
the statute that street, urban, or suburban electric railways, not operat
ing as part of a general steam-railroad system, were not subject to the 
Interstate Commerce Act, the Commission ruled that the appellant was 
a carrier within the meaning of the Act. However, no order was issued. 
The appellant sought a rehearing and, upon denial of its motion, peti
tioned a district court, under the Urgent Deficiencies Act, to set aside 
the alleged order. The bill was dismissed for want of jurisdiction. In 
upholding the action of the lower tribunal, the Supreme Court ruled 
that the determination had no characteristic of an order, either affirma
tive or negative, but constituted simply a finding of fact. While it was 
recognized that the way had been prepared for possible action which 
might subsequently be instituted, it was pointed out that nothing was 
ordered. Weight was also given to the consideration that, in the case at 
bar, the National Mediation Board was not empowered to issue any 
orders, but was required to perform certain investigatory and mediatory 
functions. The Court, therefore, held that the action of the Interstate 
Commerce Commission might not be reviewed under the Urgent De
ficiencies Act. The question whether any other judicial procedure was 
applicable, such as suit for an injunction, was left open, to be answered 
in the affirmative in Shields v. Utah & Idaho Railroad Company.34 

In the latter case, the facts, up to the point of determination of status, 
were the same as in the Shannahan case. In the Shields case, however, 
the National Mediation Board, acting upon the findings of the Inter
state Commerce Commission, ordered the appellees to comply with cer
tain provisions of the Railway Labor Act.34

• The carrier refused to do so 
and sued to enjoin enforcement of the law against it, alleging unconsti
tutionality of the statute. The district court heard the facts de novo and 
granted a permanent injunction against application of the Railway Labor 
Act to the carrier, on the ground that it was an interurban railroad. 

33303 u. s. 596 (1938). 
34305 u. s. 177 (1938). 
""48 STAT. 1185, 45 U . s. C. §§ 151-158, 160-162 (1934) . 
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The circuit court of appeals sustained the trial court.36 Upon appeal, 
the lower courts were reversed. It was found that while a suit for in
junction would lie, the hearing of the facts de novo was improper. The 
Supreme Court held that judicial action should have been limited to 
determination of questions of statutory authority, procedural due process, 
and substantial evidence supporting the conclusions of the Commission. 
Since it appeared that examination of these factors yielded no support 
for reversal of the administrative body, its finding was sustained. 

It is difficult to understand the position of the Supreme Court in these 
two cases. Even though no formal order is issued by the Interstate 
Commerce Commission, the fact remains that once that agency certifies 
that the carrier is subject to the regulations of the Railway Labor Act, 
the National Mediation Board may proceed to investigate a controversy 
brought before it. It is true that no administrative order is issued fol
lowing action by the Board, but a certain course of action must be 
followed by the carrier for a specified period of time. Failure to observe 
this procedure may subject the carrier, as in the Shields case, to prose
cution. Since this is the situation, it would seem that some opportunity 
for judicial review ought to be available. The Railway Labor Act pro
vides none, and the Shields case would seem to be persuasive evidence 
that the attempt to invoke equity procedure in the district courts has 
its disadvantages. The limited review of questions of law granted under 
the Urgent Deficiencies Act appears to be appropriate. Under the 
rule established by the Rochester case, it is likely that such a conclusion 
would have been reached had the controversy arisen at this time.86 

The decisions in the Shannahan and Shields cases played a most im
portant part in the conclusions reached by the Court of Appeals for 
the District of Columbia in American Federation of Labor v. National 
Labor Relations Board,87 which is now before the Supreme Court on a 

""99 F. (2d) 911 (C. C. A. 10th, 1938). 
80ln a footnote in the Rochest·er opinion, Mr. Justice Frankfurter apparently distinguishes 

between the Shannahan and Shields cases, although the ground for differentiation is not 
clear. It may be that he considered that because in the former case the National Mediation 
Board bad not acted, there was no occasion for judicial intervention. It is, of course, to 
be desired that prematurely prosecuted causes be discouraged. But it is also necessary to 
consider that the National Mediation Board requests determinations of status in order 
to clear the way for performance of its functions. From a practical view of the problem, 
it might be best to allow review immediately upon fixing of status, since all subsequent 
procedure is clearly set by the statute and delay would seem to be less harmful before 
initiation than after the Mediation Board has taken jurisdiction of a labor dispute. The 
problem in this type of case closely resembles that involving disclosure of information. 
See supra, p. 396 et seq. 

17103 F. (2d) 933 (App. D. C. 1939) . 
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writ of certiorari.38 The controversy revolved about a certification by the 
respondent Board, issued under the authority of section 9 ( c) of the 
National Labor Relations Act.39 The Board certified as collective bar
gaining agent for Pacific Coast longshoremen an affiliate of what is now 
the Congress of Industrial Organizations. The American Federation 
of Labor took exception to this because the Board had found that the 
entire Coast constituted an appropriate bargaining unit to be represented 
by its rival organization, depriving Federation locals of control of long
shoremen of two small ports. Following certification, the employers 
embraced in the designated appropriate unit signed a contract with the 
bargaining agents certified by the Board. The Federation thereupon 
sought a rehearing before the National Labor Relations Board. When this 
was denied, review was sought under section 10 (f) of the Act. The Court 
of Appeals for the District of Columbia was of the opinion that the peti
tioner was a "person aggrieved" within the meaning of section 10 ( f). 
In its view, the petitioner had exhausted the administrative remedy 
available to it. The criteria by which this conclusion was reached were: 
Issuance of a definitive order, directed against a particular party, fol
lowing an adversary proceeding with notice and hearing, based upon 
findings of fact, and upon which a rehearing was denied. It therefore 
appeared to the court that the certification was reviewable under the 
statute. Notice was taken of the fact that it was impossible, under the cir
cumstances, for petitioner to secure a review by persuading the employers 
to risk prosecution for violation of section 8 ( S) of the Act by refus
ing to bargain collectively with the designated agent. The petitioning 
union was, therefore, deprived of its position as bargaining agent in the 
two ports without any opportunity to obtain judicial review. Neverthe
less, the court felt itself bound by the rule of the Shannahan and Shields 
cases to the effect that a determination of status may be definitive, legal, 
and binding but does not constitute an "order" if it does not command 
something to be done. It was held that petitioners would have to seek 
relief in an action in equity. In the light of the Rochester opi,nion, ren
dered a short time later, this decision does not appear to be correct and 
may be the basis of reversal when the matter comes before the Supreme 
Court on certiorari.41 

88American Federation of Labor v. National Labor Relations Board, No. 70, October 
Term, 1939. Cert . granted October 2, 1939 . 

.. 49 STAT. 449; 29 U. S. C. 159 (c), (Supp. 1938). 
'
049 STAT. 449; 29 U. S. C. 160 (b), (Supp. 1938). 

"'Subsequent to the decision of the American Federation of Labor case, but likewise 
prior to the Rochester decision, the Circuit Court of Appeals for the Seventh Circuit under
took a review of a determination of the status of a coal company by an administrative 
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It should be clear from the discussion of these cases involving determi
nation of status that here is presented a problem of fundamental im
portance in administrative practice and law. It is in this type of case 
that an administrative agency determines whether or not the respondent 
before it shall be subject to control which restricts its activities and, 
in many cases, makes it liable to infliction of penalties for failure to 
conform to statutory or administrative regulations. Under such circum
stances, it seems that some protection from arbitrary or patently errone
ous determinations should be afforded. On the other hand, obstruction 
of the administrative process must be avoided. Perhaps the best exam
ple of a field in which review by the courts should be eschewed is in 
relation to interim, tentative and neutral orders. The hall-mark of these 
cases is that further action-general quasi-judicial-is necessary before 
injury can be inflicted upon a party. 

Where, in the Course of a Proceeding under a Statute an Interim 
or Tentative Order was Issued, or a Final Order was Rendered 

Which in No Way Subjected the Respondent to Any 
Subsequent Action 

In United States v. Illinois Central Railroad Company,42 the Supreme 
Court ref used review of an "order" which set the date of a hearing. 
In Chamber of Commerce of Minneapolis v. Federal Trade Commission,43 

a refusal of the respondent Commission to dismiss a complaint against 
the petitioner was allowed to stand without inquiry on the ground 
that enjoining an investigation before testimony was taken would con
stitute an invasion of the province of the legislative and executive 
branches of the government. Tentative valuations-for the fixing of 
rates or otherwise-were held to be exempt from review until they were 
made final, in Delaware & Hudson Company v. United States.44 In 

body. In Consolidated Indiana Coal Co. v. National Bituminous Coal Commission, 
(unreported , C. C. A. 7th, 1939) , the court reversed a finding of respondent Commis
sion that petitioner was not entitled to exemption from operation of the National Bitu
minous Coal Act because it did not produce coal solely for its own use. It was held 
that the evidence before the Commission clearly supported the contention of the peti
tioner that it was both producer and consumer, and that, therefore, respondent lacked 
jurisdiction over it . The order of the Commission was set aside . 

... 244 u. s. 82 (1917) . 

.. 280 F . 45 (C. C. A. 8th, 1922). 
"266 U. S. 438 (1925) . . Even a final order of valuation for purposes other than rate

making, such as information for the use of Congress, is not subject to review, unless 
action is taken pursuant to the order. United States v. Los Angeles and Salt Lake 
R.R ., 273 U. S. 299 (1927). A similar result was reached where certain information 
was gathered by the Federal Power Commission for the use of Pennsylvania State 
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Ames Baldwin Wyoming Company v. National Labor R elations Board 
( old ) ,45 it was held that a direction of election to determine the author
ized collective bargaining agent of petitioners' employees was not re
viewable. A similar result was reached in decisions on tw9 phases of 
Cupples Company Manufacturers v. National Labor R elations Board.46 

The conclusion of the Circuit Court of Appeals for the Sixth Circuit in 
International Brotherhood of Electrical Workers v. National Labor 
Relations Board41 was to the contrary, however. 

In that case, the Brotherhood petitioned the respondent Board to hold 
an election for determination of the authorized collective bargaining 
agent of the employees of the Consumers Power Company. The election 
was held and the Utility Workers Organizing Committee received more 
votes than the Brotherhood, although it lacked a majority of the ballots 
cast. The Board then issued a direction of a run-off election, in which 
voters were to choose between the Utility Workers Organizing Com
mittee and no union at all. The Brotherhood sought review and nulli
fication of the "order". The court dismissed the contention of the 
Board that the order was not subject to review until a charge of refusal 
to bargain collectively, as defined by section 8 (5) of the Act,48 arose. In 
its view it was uncertain that there was or would be any ground for 
such action, and the petitioners would be deprived of their right to 
bargain collectively through representatives of their own choosing, with
out redress. It was held that the direction of elections was the last 
reviewable order in the representation proceedings provided by the Act, 
since a certification is not an order. Mention has already been made 
of the fact that a certification, under the "final order doctrine" is prob
ably open to review. Under such circumstances, the direction of election 
was clearly an interlocutory order, exempt from judicial review. But 
even if this were not the case, there was no precedent, even before the 
Rochester decision, for action of this kind in connection with an order 
governing a procedural step in which no action was required of the peti
tioner. In the absence of an issue subject to review, judicial examina-

authorities. Federal Power Commission v. Metropolitan Edison Co., 304 U . S. 3 75 ( 1938). 
In this case it was also held that an injunction would not lie to prevent the administrative 
agency from acting in such a matter. In United States v. Atlanta, Birmingham & Coast 
Railroad Co., 282 U.S. 522 (1931), it was held that a passage in a report , which specified 
charges which could be shown on a balance sheet, and which required modification accord
ingly, within a specified time, was not an order and was not subject to review. 

'
073 F. (2d) 489 (C. C. A. 4th, 1934). 

'°103 F. (2d) 953 (C. C. A. 8th, 1939); 106 F . (2d) 100 (C. C. A. 8th, 1939). 
47105 F. (2d) 598 (C. C. A. 6th, 1939). 
4849 STAT. 449, 29 U. S. C. § 158 (5) (Supp. 1938). 
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tion of procedure threatens the effectiveness, if not the very existence 
of administrative agencies, and makes impossible of realization the 
prompt disposition of litigation which they were created to effect. What 
view the S4preme Court takes of this extension of judicial control will 
probably be expressed in the near future, since a writ of certiorari has 
been granted upon petition of the National Labor Relations Board.49 

SUMMARY 

Following this examination of the foregoing cases, it has been possible 
to trace the expansion of the doctrine of the Procter & Gamble case and 
the situation which prevailed in April 1939 when the Rochester deci
sion was rendered may be surveyed. One feature of considerable sig
nificance is that approximately half of the causes were determined during 
1938 and 1939. It may be that this frequent incidence of controversies 
involving refusal of administrative agencies to act, confusion concerning 
"negative orders" and the inadequacy of the "affirmative v. negative" 
test are responsible for the reexamination of the matter in Rochester 
Telephone Corporation v. United States. Another consideration which 
might well have had its effect was the uncertainty concerning the appro
priate remedy which was evident in the Utah Fuel, Shields and American 
Federation of Labor cases. 

The Rochester case arose out of an action under the Federal Com
munications Act of 1934.50 The Commission ordered the Rochester 
Telephone Corporation to file with it rate schedules, copies of contracts 
with other telephone carriers, information concerning its corporate and 
service history, and relations with other affiliates, and data on uses of 
franks and passes. The latter failed to do so. Accordingly, the ad
ministrative body ordered the corporation to show cause why it should 
not be required to submit the information requested. Hearings were 
held on the show cause order at which the corporation appeared spe
cially to challenge the jurisdiction of the Commission. The Trial Exam
iner found the telephone carrier subject to the jurisdiction of the agency. 
This finding was sustained by the Telephone Division of the Commission, 
which ordered the corporation classified as a carrier subject to regu
lation under the statute. When the petition of the corporation for a 
re-hearing was denied, it petitioned a district court, under the Urgent 
Deficiencies Act and the Federal Communications Act, to set aside the 
order of the Commission as contrary to the facts and to the law. The 

"'National Labor Relations Board v. International Brotherhood of Electrical Workers, 
No. 253, October Term, 1939. Cert. granted Oct. 2, 1939. 

"'48 STAT. 1064, 47 u. s. C. § 151 (1934). 
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trial court dismissed on the merits the bill filed by the corporation. On 
appeal to the Supreme Court, the issue of jurisdiction of the trial court 
was raised by the Government. Respondent contended that the order 
of the Commission was a "negative order", which was not subject to 
judicial review, although it argued that should this attack on jurisdic
tion be given no weight, the determination on the merits was proper. 

It would seem to be clear that the order in question was not a "nega
tive order" in the sense of the term as applied to the order involved in 
the Procter & Gamble case. As a matter of fact , it is comparable to 
the determination of status with which the Shannahan case was con
cerned. Yet, it will be remembered that in the opinion on the latter 
case the Court held that the "order" was merely a finding and was neither 
affirmative nor negative in character. This would seem to be the better 
view. At any rate, the Court did not determine whether or not the 
order was negative. Instead, speaking through Mr. Justice Frank
furter , it reached the conclusion that the negative or affirmative char
acter of an order was not an adequate criterion on which to determine 
the propriety of judicial review. Rather, the finality and the effect of 
the order were found to be determinative. Using these standards, it 
was found that the trial court had jurisdiction of the matter, and the 
determination there reached was affirmed. 

In examining previous applications of the "negative order doctrine" 
it was found that three types of situations had been presented: ( 1) where 
the action under attack had the effect of forbidding or compelling con
duct on the part of the petitioner, provided some subsequent action were 
taken by the administrative agency; ( 2) where the action sought to 
be reviewed was a refusal to exempt petitioner from operation of a 
statute compelling or prohibiting certain conduct; and ( 3) where the 
action complained of was denial of an order directed against a third 
party compelling or forbidding certain action on the part of the latter. 

In the first instance, it was declared, review is not available either 
because the administrative remedy has not been exhausted, or because 
no justiciable issue exists. In the second situation, courts may scruti
nize administrative determinations only if a "case" or "controversy", 
within the meaning of Article III of the Constitution, exists, the con
ventional requisites of equity jurisdiction are met, and appliable statutes 
permit such action. Even if these conditions are fulfilled, the courts 
will not hear attacks upon discretionary rulings of an agency, but only 
upon questions of law raised by them. In regard to the third category, it 
must be shown that a "case" or "controversy" exists, and the usual con
ditions prerequisite to resort to equity are present. 



408 THE GEORGETOWN LAW JOURNAL [Vol. 28 

The Court then stated that in determining whether review of an 
order was appropriate, the use of a standard such as affirmative or nega
tive was of little practical value. It chose, rather, to rely on the doc
trines of primary jurisdiction--or, in other words, exhaustion of the 
administrative remedy-and of administrative finality. It pointed out, 
however, that when the requirements of these formulae were satisfied, 
review must be limited to questions of constitutional power, statutory 
authority, and substantiality of supporting evidence. 

It will, therefore, be seen that, applying the Rochester doctrine to the 
classification used in this article, review will lie in cases falling in all 
but the fifth group. 

So long as the order is definitive and materially affects the rights or 
interests of a party, without the necessity of any further administrative 
action , it is of no significance whether the subject matter involves a 
denial of a license, a refusal of an exemption, a failure to prosecute 
a complaint, or a fixing of status. When it is sought to bring such a 
matter before the courts, it will be necessary to establish that the party 
seeking review has done everything possible under applicable regula
tions or statutes to protect itself against abuse of administrative power, 
and to show threatened irreparable injury, lack of an adequate legal 
remedy, and, perhaps, the likelihood of a multiplicity of suits. The 
review, if it is granted, will be confined to legal issues such as the con
stitutionality of the statute under which the agency operates, the legality 
of the administrative action under the governing statute observance of 
the requirements of procedural due process, and the extent to which the 
evidence supports the findings of fact, and the latter, in turn, form a 
proper foundation for the order being attacked. 

Applying the formula of this decision to a situation such as that pre
sented in the Utah Fuel case, it would seem that whether the order is 
considered to be an interim determination or not, injunctive relief will 
not lie. If the order is treated as an interim matter, the administrative 
remedy must be pursued to the point at which an ultimate order is ren
dered and further appeal to the agency is no longer available or effica
cious. On the other hand, if it is a final order, an injunction is not an 
appropriate remedy, since appeal will lie under the express terms of 
governing statutes. The effect of the Rochester decision may go even 
farther than shutting out injunctive relief. In the Piedmont case, an 
attempt was made to secure a judicial determination of the status of the 
carrier, which was denied because the federal courts then lacked the 
power to render declaratory judgments. The same considerations which 
make the injunctive remedy inappropriate apply equally to declaratory 
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judgments, even though such decrees may now be issued by federal 
courts. 

CONCLUSION 

The decision in Rochester Telephone Corporation v. United States 
seems to reflect a change in the status of administrative law today from 
that of a generation ago. When the Procter & Gamble case was decided, 
the administrative agency was a relatively new and untried instrumen
tality, in need of support and nurture. The Supreme Court recognized 
this, and voluntarily exercised restraint upon its own powers of control, 
in order that the new type of governmental administration might per
form the function delegated to it. Today, administrative agencies are 
numerous, exert power in an ever-increasing area, and operate under 
reasonably well-established procedures. It is now necessary that com
plainants and respondents before these bodies be defended from arbi
trary and unreasonable administrative conduct. To do this, it has been 
necessary to reexamine the factors which led the courts to avoid, to 
a very large degree, exertion of restraint upon administrative action, 
and to redefine and broaden the scope of their supervision. However, the 
relaxation of the self-imposed restriction upon their own power under 
the "negative order doctrine" need not mean the devitalization of the 
administrative process. A judicious control, exercised after application 
of the doctrines of primary jurisdiction and administrative finality, and 
limited to legal issues, should provide an adequate solution for this 
problem created by the development of the administrative technique. 

HARRY B. MERICAN 

AN UNSUPPRESSED MINORITY IN INSURANCE LAW 

JF AN applicant for life insurance answers truthfully and fully the 
questions appearing on the application which he signs, but false an

swers are recorded by the insurance agent, and the company issues a 
policy, should a recovery be allowed? 

It is usually held that the insured may recover, though such holdings 
constitute an exception to the general rule of contracts.1 Courts which 

1"Where inquiry is made and the applicant for insurance gives correct oral answers to 
the insurance company's agent or medical examiner, but the latter writes down the answers 
incorrectly in the application, the company is generally held to be bound, even though 
the insured later signs the application or retains, without objection, the policy with a copy 
of the application attached thereto . This is, of course, inconsistent with the rule that one 
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have denied recovery under these circumstances have not all followed 
the same line of reasoning.2 However, it is believed that an examina
tion of a few typical cases will show that the decisions denying a recov
ery have a common denominator in the requirement that one read what 
he signs. 

Those courts which follow the majority doctrine were probably largely 
influenced in adopting it by the relatively early case of Union Mutual 
Life Insurance Company v. Wilkinson,3 decided by the Supreme Court 
of the United States in 1872.4 There can be no doubt but that the court 
squarely permitted a recovery upon proof that correct answers had been 
given but incorrectly recorded by the agent. 11 Nevertheless the case 

who accepts a written contract is held to have assented thereto, and must be supported, 
if at all, by the well recognized, though negligent practise of most purchasers of insur
ance not to read their policies, but to rely on the agent's good faith and skill." 3 WILLIS

TON, CONTRACTS (1936) § 751. 
""Even an approach to consistency, however, is notable in the 'law of insurance', for 

no student of that subject bas failed to mark the curious lack of harmony in the rules 
of courts, legislatures and administrative officers in respect of insurance." Fegan, Some 
Recent Tendencies in the "Law of /nsw-ance'' (1929) 17 GEORGETOWN LAW JOURNAL 196. 

•13 Wall. 222 (U.S. 1872). 
•Notes (1932) 81 A. L. R. 833, 842. 
""It is not to be denied that the application, logically considered, is the work of the 

assured, and if left to himself or to such assistance as he might select, the person so selected 
would be his agent, and be alone would be responsible. On the other band, it is well known, 
so well that no court would be justified in shutting its eyes to it, that insurance companies 
organized under the laws of one State, and having in that State their principal business 
office, send these agents all over the land, with directions to solicit and procure applica
tions for policies, furnishing them with printed arguments in favor of the value and neces
sity of life insurance, and of the special advantages of the corporation which the agent 
represents. They pay these agents large commissions on the premiums thus obtained, and 
the policies are delivered at their hands to the assured. The agents are stimulated by 
letters and instructions to activity in procuring contracts, and the party who is in this 
manner induced to take out a policy, rarely sees or knows anything about the company or 
its officers by whom it is issued, but looks to and relies upon the agent who bas per
suaded him to effect insurance as the full and complete representative of the company, in 
all that is said or done in making the contract. Has be not a right to so regard him? 
It is quite true that the reports of judicial decisions are filled with the efforts of these 
companies, by their counsel, to establish the doctrine that they can do all this and yet 
limit their responsibility for the acts of these agents to the simple receipt of the premium 
and delivery of the policy, the argument being that, as to all other acts of the agent, he is 
the agent of the insured. This proposition is not without support in some of the earlier 
decisions on the subject; and, at a time when insurance companies waited for parties to 
come to them to seek assurance, or to forward applications on their own motion, the 
doctrine had a reasonable foundation to rest upon. But to apply such a doctrine, in its 
full force to the system of selling policies through agents, which we have described, would 
be a snare and a delusion, leading, as it bas done in numerous instances, to the grossest 
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cannot be said to be quite the rock for which it has been taken. Courts 
which have cited the case and followed it in permitting a recovery on the 
same legal question have not always pointed out the peculiar circum
stances upon which the decision was based. The decision was handed 
down shortly after the close of the Civil War. The insured and her 
husband had been slaves and the insurance agent was a white man. Is 
it not possible that the court may have considered these facts in coming 
to its conclusion? An examination of early cases under the Fourteenth 
Amendment to the Federal Constitution, and the acknowledged purpose 
for which this Amendment was framed, clearly indicates the attitude 
of the courts and legislatures at that time. 

Only thirteen years after the Wilkinson case the question came up 
again in the case of New York Life Insurance Company v. Fletcher.6 

Although the Supreme Court carefully distinguished the Wilkinson case,7 
it virtually cut the ground from under it by laying down the rule that 
there was a duty on the applicant for insurance to read his application, 
and that he would be presumed to have done so. The question may 
well be asked why did the court bother to distinguish the Wilkinson 
case? Once there is recognized the duty of the insured to read his appli
cation and policy, everything argued in denial of recovery in the Fletcher 
case follows logically enough. Was there not an equal duty to read the 

frauds, of which the insurance corporations receive the benefits, and the parties supposing 
themselves insured are the victims. The tendency of the modern decisions in this country 
is steadily in the opposite direction. The powers of the agent are, pri,ma fade, co-extensive 
with the business intrusted to his care, and will not be narrowed by limitations not com
municated to the person with whom he deals. An insurance company, establishing a local 
agency, must be held responsible to the parties with whom they transact business for the 
acts and declarations of the agent, within the scope of his employment, as if they proceeded 
from the principal." Union Mutual Life Ins. Co. v. Wilkinson, 13 Wall. 222, 234 (U. 
s. 1872). 

•117 U. s. 519 (1885) . 
7The ground of distinction appeared to be in the Fletcher case that the application con

tained a clause to the effect that no statements made to the agent would be binding upon 
the company unless they were reduced to writing and made a part of the application. 

"Although the Supreme Court appears to hold flatly in the Fletcher case that a limita
tion of the kind now under discussion is valid and enforceable yet it is well to observe 
that in that case the facts clearly showed that the applicant either had, or ought to have 
had, knowledge of the fraudulent purpose of the agents, and was therefore in no position 
to claim an estoppel as against the insurer, whom he must have intended to defraud. In 
some states the Fletcher case has been approved, and the validity of such limitations sus
tained, but it is believed that, by the great weight of authority among the American 
decisions, the contrary doctrine is established, to the effect that such an attempted limita
tion is obnoxious to the same principle that renders invalid an agreement that the agent 
of the insurer shall be considered the agent of the insured for some purposes." VANCE, 

INSURANCE (2d ed . 1930) 447. 
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application and policy in the Wilkinson case? 8 If there is a duty to read 
a contract it seems more consonant with law and common sense that 
such duty should be absolute, and not dependent upon what is found 
therein. That the agent acted fraudulently in only one of the cases 
should not distinguish them, once the duty to read the application and 
policy be acknowledged. Should the applicant perform his duty in this 
regard, fraud and mistakes would be equally discernible. 

In the more recent case of Minsker v. John Hancock Mutual Life 
Insurance Company9 the New York Court of Appeals held, where the 
facts were similar to those in the Fletcher case, that there could be no 
recovery. Formerly a recovery would have been allowed in New York.10 

It was considered that a statute requiring statements made by the in
sured to be incorporated in the policy11 had superseded the court-made 
rule12 The court continued: 

"When an insured receives a policy, it is his duty to read it or have it read, 
and if an application incorporated therein does not contain correct answers to 
the questions asked by the medical examiner it is his duty to have it corrected. 
In such circumstances a recovery will no longer be permitted because the medi
cal examiner incorrectly recorded the applicant's answers or because the insured 
was unable to read or neglected to read the policy."13 

It will be observed that the New York court accomplished the same 
result as did the Supreme Court in the Fletcher case, not merely because 
the application was part of the policy, but because the statute required 
it to be. The statute did not, however, require the insured to read his 

"See 3 WILLISTON, CONTRACTS (1936) § 811 A. 
9254 N. Y. 333, 173 N. E. 4 (1930). 
10Sternaman v. Metropolitan Life Ins. Co., 170 N. Y. 13, 62 N. E. 763 (1902). 
11lNsuRANCE LAW § 58 reads: "Every policy of insurance issued or delivered within the 

state on or after the first day of January nineteen hundred and seven by any life insurance 
corporation doing business within the state shall contain the entire contract between the 
parties and nothing shall be incorporated therein by reference to any constitution, by-laws, 
rules, application or other writings unless the same are indorsed upon or attached to the 
policy when issued; and all statements purporting to be made by the insured shall in the 
absence of fraud be deemed representations and not warranties. Any waiver of the pro
visions of this section shall be void." 

'"''Prior to January 1, 1907, when section 58 of the Insurance Law ( Consol. Laws, c. 28) 
became effective, the courts of this state had decided in numerous cases that, if the medical 
examiner of a life insurance company was truthfully told, by the applicant for a policy, 
of facts which under the terms of a policy would make it void if not noted upon it, the 
company could not avail itself of the defense that such facts were not stated in the policy, 
the underlying principle being that it would be a fraud upon the insured to accept pay 
for a policy which the company through its agent knew was void when delivered." Minsker 
v John Hancock Mutual Life Insurance Co., 254 N. Y. 333, 336, 173 N. E. 4 (1930). 

aid. at 338, 173 N. E. at 5. 
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policy. If the application were, in fact, part of the policy, it seems 
immaterial just how or why it got there. The duty to read the policy 
appears to be the touchstone of the case. If an insured were not 
required to read his policy, should not he be permitted to show that 
statements contained therein were not his own, regardless of what the 
statute required the policy to contain? 

The Minsker case has been criticised on the basis of statutory con
struction14 and also for not recognizing the common failure of pur
chasers of insurance to read their policies because of reliance on the 
good faith and skill of the insurance agent.15 It is submitted that the 
recognition of a common tendency to neglect to do that which a reason
ably prudent buyer of any commodity should do, namely, to read his 
contract, is the weakest possible foundation for a rule of law. Judicial 
abrogation of a settled principle of contracts,16 because people pay little 
attention to it, seems difficult to justify, regardless of the hardship of 
any particular case. 

A case decided recently, Boucouvalas v. John Hancock Mutual Life 
Insurance Company,1 7 is worthy of consideration in the light of the older 
cases. Here, the policy provided that it was not to take effect unless 
insured was in good health at the date of the policy. It was shown that 
on that date the insured was not in good health. Evidence introduced 
by the plaintiff tended to show that insured had truthfully informed the 
agent of his condition, but that the agent had written down false answers 
on the application, so that insured appeared to be a good risk. The 
insured was not familiar with the English language. He had signed 
the application without having it read back to him because of the agent's 
assurances that he had truthfully recorded the answers given him. It 
would be difficult to imagine a stronger case for the application of the 
majority rule. Yet the court denied recovery, being of opinion that 

"Note (1931) 29 MICH. L. REV. 344. The writer, although he severely criticizes the 
opinion, suggests that the results may be good because of the many frauds on insurance 
companies. 

10Note (1931) 16 CoRN. L . Q. 235. 
"'"For the same reason, namely, that his action naturally indicates assent, where an 

offeree signs a documen_t though in ignorance of its contents, he is bound by its terms. 
Nor is signature necessary .... The acceptance of a paper which purports to be a contract 
sufficiently indicates an assent to its terms whatever they may be, and it is immaterial 
that they are, in fact unknown. . . . In insurance contracts also the same principle is 
applicable . ... Where, however, the terms of a policy, or of an application for insurance, 
if given their natural meaning, would result in no contract ever arising, many courts are 
unwilling to apply the strict rule excluding parol evidence of an agreement differing from 
that evidenced by the writing." 1 WILLISTON, CONTRACTS (1936) § 90 A. 

175 A. (2d) 721 (N. H . 1939). 
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the plaintiff was entitled only to the premiums paid by the insured, and 
tendered by the insurance company upon its refusal to pay the face value 
of the policy. The court in reaching this conclusion reversed an earlier 
decision18 and held that a statute which provided that solicitors of insur
ance should be deemed agents of the insurer and not agents of the 
insured,19 did not compel a holding for recovery. 

"With respect to life insurance the legislature saw fit to go no further than to 
provide that the agent who solicits the policy shall be regarded as agent of 
the insurer; it left the decision of the question of the scope and extent of the 
agency relationship which it created to the common law. The question pre
sented, then, is not one of statutory construction at all but it is one of deter
mining the common-law rule relating to the chargeability of a principal with 
the knowledge of his agent."20 

The court held that the princip2J was not to be charged with the 
knowledge of the agent, since the agent was not acting within the scope 
of his authority when he was planning to defraud his principal. Another 
important point was made in the case - that the plaintiff's loss of a 
benefit to which he was not entitled was no detriment to him. 

"Tht only real loss sustained by the insured consisted in the sums paid by 
him as premiums and those the insurer has tendered back. To give the bene
ficiary the face of the policy would not be to reimburse the insured, it would be 
to confer a gratuity upon the plaintiff; it would serve ... 'to make the insured 
better off than if no fraud had been committed so as to substitute a penalty 
for compensation'."21 

It would seem that the courts maintaining the minority view could 
well m~et on common ground by holding the making of an insurance 
contract to be on the same legal footing as any other contract. o issue 
is taken with the practise of favoring the insured in various other phases 
of insurance law, particularly in the interpretation of technical language 
of the policy proper. It is insisted, however, that such considerations 
do not apply to the filling out of an application blank. The questions 
are usually simple enough for anyone to answer, at least with an "I don't 
know." The insurance business is severely regulated in the public inter
est, and rightly so. The public interest would be served equally well by 
requiring a buyer of life insurance to exercise at least as much care as 
he would exercise in the purchase of a radio or electric refrigerator. Such 

18Domocaris v. Metropolitan Life Ins. Co., 81 N. H. 177, 123 At!. 220 (1923), in which 
a contrary result was reached upon an identical statute. . H. PUB. LAWS (1907) c. 109, 
§ 1; . H. PUB. LAWS (1926} C. 277, § 6. 

111N. H. PUB. LAWS (1926) c. 277, § 6. 
20Boucouvalas v. John Hancock Mut. Life Ins. Co., 5 A. (2d) 721, 723 (N. H. 1939). 
n/d. at 724. 
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a requirement would provide a safeguard against both fraud and mistake. 
In short, when buying insurance, as in anything else, people should read 
what they sign. Courts which take this view follow a more logical line 
of reasoning than those responsible for grafting new doctrines on the 
law of contracts in order to protect the insured.22 

ASHTON M. HAYNES. 

'"Ryan v. World Mut. Life Ins. Co., 41 Conn. 168 (1874); cf. Hough v. City Fire Ins. 
Co., 29 Conn. 10 (1860) ; Commercial Casualty Ins. Co. v. Schmidt, 166 Md. 562, 171 
Atl. 725 (1934) (failure to read policy with application attached made insured a partici
pant in agent's fraud); McCoy v. Metropolitan Life Ins. Co., 133 Mass. 82 (1882) ; 
Dewees v. Manhattan Inc. Co. , 35 N . J. L. 366 (Sup. Ct. 1872) ("It is idle to say that 
the estoppel, if permitted t-0 operate, will prevent a fraud or inequitable result; most 
parol evidence contradictory of a written instrument bas the same tendency; but such 
evidence is rejected not because, if true, it ought not to be received, but because the writ
ten instrument is the safer criterion of what was the real intention of the contracting 
parties." Id. at 375); Applebaum v . Empire State Life Assur. Soc., 311 Pa. 221, 166 
At!. 768 (1933) (seems to approach the minority view); Biggar v. Rock Life Assur. Co ., 
[1902] 1 K. B. 516 (cites with approval the Fletcher case, note 7 supra ). But see (1939) 
27 GEORGETOWN LAw JOURNAL 986. 



RECENT DECISIONS 
ADMINISTRATIVE LAW-Interrogatories to Administrative Board Denied 

The present case arose upon a petition for the issuance of interrogatories to the 
members of the National Labor Relations Board under a plea of denial of fair 
hearing. The interrogatories can be conveniently divided into three categories. They 
concerned ( 1) the reading of the record, ( 2) the reading of the trial examiner's 
report and the exceptions thereto, (3 ) the preparation of the Board's decision. Held, 
petition denied. National Labor R elations Board v. Botany Worsted Mills, Inc., 
106 F. (2d) 263 (C. C. A. 3d, 1939). 

In response to the first interrogatory grouping, it is well settled that he who 
decides must hear. Morgan v. United States, 298 U. S. 468 (1936). What is to 
be heard must be an issue which is definite and determined as between the 
parties concerned. Since in the present case the Botany Worsted Mills, Inc. had 
been accused of unfair labor practises, it can be said that there existed an issue 
upon which the hearing was based; therefore, the distinction between the present 
case and the Morgan cases is at once apparent. If there be an issue, and if 
there be a hearing, it is not the function of the court to probe the mental processes 
involved in reaching a decision. Morgan v. United States, 304 U. S. 1 (1937 ) . This 
last process being similar to the privilege accorded jurors from disclosing their argu
ments, votes and media concludendi. McDonald v. Pless, 238 U. S. 264 (1915); 
Clark v. United States, 289 U. S. 1 (1933 ) . 

That this right of privacy is applicable to the judicial function of an administra
tive board is without question. National Labor Relations Board v. Biles Coleman 
Lumber Co ., 98 F. (2d) 16 (C. C. A. 9th, 1938) ; Cupples Co., Mfrs. v. National 
Labor R elations Board, 106 F. (2d ) 100 (C. C. A. 8th, 1939). 

The second group of interrogatories, are related only to the question of argu
ment. It is impossible to see where the petitioner has been denied due process 
in this respect, since he appeared and argued before the trial examiner, even 
though he did not appear before the board. It is no denial of due process that 
evidence is taken by an examiner, and said evidence may be sifted and analyzed 
by subordinates. Morgan v. United States, 298 U. S. 468 (1936). The present 
case is distinguishable from National Labor R elations Board v. Mackay Radio and 
Telegraph Co ., 304 U. S. 333 (1937) (wherein the basis of c~mplaint was 'not defin
itely settled, but the issue was apparent ) ; and from Federal Radio Commission v. 
Nelson Bros. Bond & Mtge. Co ., 289 U. S. 266 (1933 ) (wherein oral hearing was 
denied, but where it does not appear that respondents asked for any other hearing 
which was not accorded) ; and from National Labor R elations Board v. American 
Potash & Chemical Corp., 98 F. (2d) 488 (C. C. A. 9th, 1938) . 

The third group of interrogatories embrace a point without legal consideration. 
It does not follow that, where an opinion writer adopts the phraseology of others, 
he has adopted mental processes extrinsic to his own. United States v. Standard 
Oil Co. of California, 20 F . Supp. 427 (S. D . Cal. 1937). 

The question presented in the instant case goes one step beyond the scope of the 
Morgan cases. Once there has been accorded a full hearing required by the Morgan 
cases the present case decides there can be no want of due process from anything 

416 
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ansmg in the interim between the full hearing and the decision which is rendered 
by the administrative board. 

JOHN PAUL HICKS. 

CRIMINAL LAW-Evidence-Defendant's Failure to Testify 

Bruno was convicted for conspiracy to smuggle narcotics. The case was brought 
to the circuit court of appeals, inter alia, for failure of the judge in the lower court 
to instruct the jury, as requested , that defendant's failure to testify should not be 
construed as an inference of guilt against him. Held, failure to give requested 
instruction was not error. Bruno v. Umted States, 105 F. (2d) 921 (C. C. A. 2d, 
1939). 

At common law a defendant could not be compelled to render evidence against 
himself and this rule was incorporated into the Constitution by means of the Fifth 
Amendment. McKnight v. United States, 115 Fed. 972 (C. C. A. 6th, 1902 ). A 
federal statute provides that a defendant's decision not to testify shall never create 
a presumption against him. 20 STAT. 30 (1878) , 28 U. S. C. § 632 (1934); Wilson 
v. United States, 149 U. S. 60, 65, 66 (1892 ). Whether this statutory regulation 
requires the court to instruct the jury, specifically, that defendant 's failure to 
testify must not be employed as an inference of guilt is the question. The decisions, 
it is submitted, do not bring out an unclouded solution. The rule, as far as it has 
been developed by the Supreme Court, is as follows: The statute prohibits any com
ment by either court or counsel upon the accused's failure to testify that would 
create a presumption against him and, therefore, where such adverse comment is 
made the trial court is advised to instruct the jury that it is forbidden by the statute. 
Wilson v. United States, 149 U. S. 60 (1892); R egan v. United States, 157 U. S. 
301 (1895). The present case raises the question whether a trial court should 
give such instructions, upon request, even in the absence of prior adverse com
ments by court or counsel. The circuit court of appeals considered that the rule as 
it has been gleaned from the two Supreme Court decisions cited above has been 
drawn as far as it properly should be. In Stout v. United States, 227 Fed. 799, 803 
(C. C. A. 8th, 1915) the court declared: " If he asks it, he is entitled to an informative 
instruction upon the subject, even in the absence of wrongful comment." (But this 
was said obiter). In Michael v. United States, 7 F. (2d) 865, 866 (C. C. A. 7th, 
1925) it was declared: "When an accused declines to take the witness stand, he is 
doubtless entitled to a statement from the court to the effect that his fai lure to 
testify shall not be construed against him" . This was, however, asserted by way 
of dictum and further on in the opinion we find the court expressing a doubt as 
to the wisdom of giving such an instruction. In Hersch v. United States, 68 F. 
( 2d) 799 ( C. C. A. 9th, 1934) , the court considered that failure to give the requested 
instruction was prejudicial error. It should be noted that the judge in the lower 
court had remarked at one stage of the trial that the jury would want to hear 
defendant 's reply and this doubtless influenced the appellate court's decision, as 
such a remark could be deemed improper or adverse comment. Swenzel v. United 
States, 22 F. (2d) 280 (C. C. A. 2d, 1927 ) held that the refusal of the requested 
instruction did not require reversal. Such an instruction would only serve to "keep 
that prejudicial consideration before the jury", Id. at 282. Thus, the decisions of the cir-
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cuit courts tell us little that makes for a precise stand on the point in issue. Some of the 
courts appear to believe that defendant's rights are best protected by complete silence 
in respect to his disinclination to testify and that the insruction should not be given 
for that reason. On the other hand there are a number of cases where the instruc
tion was given in the absence of a request and, in these cases, when defendants pro
tested this on appeal, the courts held it not to be prejudicial error. H anish v. United 
States, 227 Fed. 584 (C. C. A. 7th, 1915), cert. denied, 239 U. S. 645 (1915); 
Kreuzer v. United States, 254 Fed. 34 (C. C. A. 8th, 1918), cert. denied, 249 U. S. 
603 (1918); Robillo v. United States, 259 Fed. 101 (C. C. A. 6th, 1919); Becher 
v. United States, 5 F. (2d) 45 (C. C. A. 2d, 1924), cert. denied, 267 U. S. 602 
(1925); Kahn v. United States, 20 F. (2d) 782 (C. C. A. 6th, 1927). 

It is interesting to note the variety of viewpoints on the subject in the state courts. 
In Kentucky, Minnesota, Missouri, Oklahoma, Texas, and Wyoming the courts con
sider themselves forbidden by the statutes to give such instruction in the absence 
of adverse comment, with or without request. Hawks v. Commonwealth, 248 Ky. 
203, 58 S. W. (2d) 394 (1933); State v. Pearce, 56 Minn. 226, 57 N. W. 652 (1894); 
State v. Long, 324 Mo. 205, 22 S. W. (2d) 809 (1929); Mason v. State, 53 Ok.I. Cr. 
R. 76, 7 P. (2d) 492 (1932); Kinney v. State, 36 Wyo. 466, 256 Pac. 1040 (1927). 
Other state courts deem it necessary that the instruction be given upon request, 
refusal to do so constituting error. Cox v. State, 175 Ark. 1115 (1927); People v. 
Greben, 352 Ill. 582, 186 N. E. 162 (1933); State v. Landry, 85 Me. 95, 26 Atl. 
998 (1892); People v. Provost, 144 Mich. 17, 107 N. W. 716 (1906); Funches 
v. State, 125 Miss. 140, 87 So. 487 (1921); State v. Walker, 94 W. Va. 691, 120 
S. E. 171 ( 1923). The states appear as one, however, where the instruction is 
not requested, holding in such cases that failure to instruct is not error. Bradley 
v. State, 35 Ariz. 420 (1929); People v. Mitsunaga, 91 Cal. App. 298 ( 1928); State 
v. Williams, 90 Conn. 126, 96 Atl. 370 (1915); State v. Reid, 200 Iowa 892, 205 
N. W. 517 (1925); State v. Younger, 70 Kan. 226, 78 Pac. 429 (1904); State v. Lesh, 
27 N. D. 165, 145 N. W. 829 (1914); Bosley v. State, 69 Tex. Cr. 100, 153 S. W. 
878 (1930); State v. Comer, 176 Wash. 257, 28 P. (2d) 1027 (1934). The better 
opinion, perhaps is that the requested instruction should have been given. The circuit 
court of appeals, in the instant case, presented a potent argument for this view 
when it said that ordinarily, the reason defendant does not testify is because 
he fears the disclosure which will result. If the average juryman, as this statement 
of the court would indicate, believes the defendant stamped with guilt because of 
his failure to testify, it would appear doubly vital that the jury be instructed that 
the law / or bids the entertainment of such a belief. Allowing an inference on this 
account is a virtual negation of the constitutional provision that "no person . .. 
shall be compelled in any criminal case to be a witness against himself ... " U. S. 
CONST. AMEND. V., for then accused's very choice not to testify against himself 
(that is, to remain silent) is the strongest kind of testimony against himself. 
The court here admitted that defendant may sometimes refuse to testify because he 
fears an inability to bring out the truth "but that is very seldom". But there could 
be other reasons, too, such as the possibility that counsel may fear his client's ap
pearance, manner of speaking, and the like would, of themselves, antagonize the 
jury, or that the defendant is indifferent to his fate and so refuses to testify. In 
these cases an inference of guilt would not be fair. The statute is definite enough 
that no inference be drawn and it is for the courts to enforce the statute, inform 
the jury as to the nature of the law, and not to refuse to do so because it may 
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seem to the court that the statute in such and such a respect is " futile". A jury 
uninstructed on this matter could, most conceivably, misconstrue the fact of the 
defendant's silence. An instruction beforehand would, at least, prevent this. The 
court here declared that the statute should be read to mean that the prosecutor is 
barred from pressing the fact of defendant 's silence upon the jury. We might 
ask, in the absence of an instruction on the point what is to prevent a juryman 
from pressing it upon his fellow jurors? 

G. DANIEL BRUCH. 

CRIMINAL LAW-Evidence of Motive 

According to the state's evidence, the deceased, who lived in Bridgeport, told 
his wife that he was going to meet Perelli and Venezia, defendants, in New Haven 
and that he would refuse to participate in their murder of one Conte. The next 
morning the body of the deceased was found, horribly mutilated. At the trial the 
defendants, for the purpose of showing a motive in the wife of the deceased, offered 
in evidence a deed relevant to the ownership of real estate by the deceased. Held, 
defendant's evidence of motive is not admissable. A new trial was ordered on 
other grounds for the convicted defendants. State v. Perelli, 125 Conn. 321 , 5 A. 
(2d) 705 (1939). 

It is a general rule that evidence offered by the defendants in a murder trial of 
a motive to commit the crime on the part of a third party is not admissable, at 
least until there has been some evidence which directly connects that third party 
with the crime. Moore v. State, 179 Miss. 268, 175 So. 183 (1937 ); State v. 
Caviness, 40 Idaho 500, 235 Pac. 890 (1925) . Justifying the general rule, the 
court in People v. Mendez, 193 Cal. 39, 223 Pac. 65 (1924) said, at p. 70, " ... if 
evidence of motive alone upon the part of other persons were admissable . .. a great 
many trial days might be consumed ... " In Horn v. State, 12 Wyo. 80, 73 Pac. 705 
(1903), it was stated that the general rule excludes all evidence of collateral facts , the 
tendency of which is to divert the minds of the jury from the point in issue, and to 
excite, prejudice, and mislead or confuse the jury. 

Numerous cases uphold the general rule even when the evidence against the de
fendant is circumstantial. Dobry v. State, 130 Neb. 51, 263 N. W. 681 (1935) . 
Yet, decisions are found which seem to predicate the admissability of motive of 
a third party merely upon the circumstantial nature of the evidence against the 
accused. Murphy v. State, 36 Tex. Cr. 24, 35 S. W. 174 (1896) . However, in James 
v. State, 86 Tex. Cr. 598, 219 S. W. 202 (1920), the court said that testimony of 
motives of a third person to commit the crime, in a case where the state relied upon 
circumstantial evidence, was regarded as appropriate testimony, but that such 
motives must be proved by legal evidence, and that , generally speaking, this could 
not be by hearsay declarations of the deceased or others, unless they amounted to a 
confession of guilt. 

Some courts hold that if a party other than the accused had the motive and 
opportunity, and was placed in such proximity to the homicide as to show he might 
have been the guilty party, the evidence may be admissible. Ogden v. State, 
58 S. W. 1018 (Tex. 1900); Gilbert v. State, 85 Tex. Cr. 597 , 215 S. W. 106 (1919) . 
The stated rule seems applicable in cases where the evidence against the defendant is 
circumstantial. 
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Some examples of evidence of motive which are not admissable are clearly shown 
in the following cases: Harrison v. State, 47 Tex. Cr. 393, 83 S. W. 699 (1904) 
·( evidence which merely shows some animus or hostility of some third person 
against the deceased); Wallace v. State, 46 Tex. Cr. 341, 81 S. W. 966 (1904) 
(feelings of hostility or ill will). Contra: Green v. State, 154 Tenn. 26, 285 S. W. 
554 (1926). In Irwin v. State, 11 Okla. Cr. 301, 146 Pac. 453 (1915), evidence 
that the stepfather of children with whose death defendant , with others, was charged, 
had a motive for the commission of the crime in that he would have profited by their 
decease, was held properly excluded. 

In the present case evidence of motive was excluded because there was no evi
dence directly connecting the wife with the crime. In its ruling the court relied 
on State v. Long, 95 Vt. 485, 115 At!. 734 (1922), in which evidence of illicit rela
tions between the husband of the murdered woman and another woman introduced 
for the purpose of showing a motive in the husband to get rid of his wife was ex
cluded because there was no evidence directly connecting the husband with the 
crime. The defendants, however, relied on the case of State v. Hawley, 63 Conn. 
47, 27 At!. 417 (1893), where threats made by a third person were admitted. 
The court disposed of this case ' by pointing out that the declarant was under indict
ment for the same murder and circumstances were shown connecting her with 
the crime. Thus, clearly, the instant case falls within the general rule. See also, 
1 WHARTON, CRIMINAL EvmENCE (11th ed. 1935) 349. 

SEBASTIAN J. RUSSO. 

CRIMINAL LAW-Probation as to one Count, Execution of Sentence on Another 

The United States Attorney for the Western District of Missouri learned of certain 
facts pointing toward the compromise of a controversy over insurance rates having 
been brought about by the use of money paid by an agent of the companies to 
Thomas J. Pendergast in return for the defendant's "political influence." Pendergast 
and O'Malley, the Superintendent of the Insurance Department, to whom the former 
had turned over part of the money received from the agent of the companies, were 
indicted for attempting to evade the payment of income taxes because of their failure 
to include the amounts so received from the companies in their tax returns. Both 
pleaded guilty to the two counts contained in the respective indictments. Peniten
tiary sentences were pronounced on each count, sentence on the second counts being 
suspended and probation granted to commence at release from custody under sen
tence imposed on the respective first counts. Subsequent to imposition of the sen
tences, the attention of the Court was called to an earlier decision of the Circuit 
Court of Appeals for the Second Circuit in which it was held that a sentence similar 
to the ones here involved was void as to the provision suspending sentence on certain 
counts and granting probation as to the sentence on those counts. Held, the require
ment of execution of sentence on one count and the granting of probation as to 
another count was valid. United States v. Pendergast, United States v. O'Malley, 
28 F. Sup. 601 (W. D. Mo. 1939). 

The practice of the district courts of suspending sentence and thereby achieving 
a form of probation was held to be inconsistent with the Constitution in Ex parte 
United States, 242 U. S. 27 (1916). The Supreme Court suggested in that case that 
legislation be enacted to permit probation and finally the Probation Act was passed. 
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The Act, 43 STAT. 1259 ( 1925), 18 U. S. C. § 724 (1934), grants courts of original 
jurisdiction power, after conviction or after a plea of guilty or nolo contendere, to 
suspend imposition or execution of sentence and place the defendant upon probation 
when the court is satisfied that the ends of justice and the best interests of the 
public will be subserved thereby. 

An order of a trial court attempting to suspend sentence, which is not an order 
of probation pursuant to authority given by the Probation Act is void. Hodges 
v. United States, 35 F. (2d) 594 (C. C. A. 10th, 1929). A court cannot set aside 
or alter its final judgment, in the absence of a statute providing otherwise, after 
the term at which it was imposed, unless the proceeding for that purpose was 
begun during the term. United States v. Mayer, 235 U. S. 55 ( 1914) . Suspension 
of the execution of sentence, under the Probation Act, after the term at which it 
was imposed is not an unauthorized setting aside or alteration of judgment. Kriebel 
v. United States, 10 F. (2d) 762 (1926) . 

It has been held that the Act is not intended to infringe upon the executive pre
rogative of pardon but to supply the deficiency of the parole statute in providing for 
the granting of an opportunity for reform before the stigma of actual imprison
ment has attached; that to this end, the words of the statute mean that pro
bation is to follow suspension without an interval of any part of the execution; 
and that consequently probation could not be granted to a party who had served 
one day of his sentence even though the term at which it was imposed had not expired. 
United States v. Murray, 275 U. S. 347 (1927). Nor can probation be granted prior 
to the beginning of the execution of sentence if serving of a portion of a sentence 
is a condition of probation. White v. Burke, 43 F. (2d) 329 (C. C. A. 10th, 1930). 
This case is to be distinguished from the one determined earlier in the same year 
by the Tenth Circuit Court of Appeals in which, relying upon the construction of 
the statute in United States v. Murray, supra to the effect that the power conferred 
by the Probation Act might be exercised before execution of sentence begins, it 
held that probation can be granted in respect to some counts although execution is 
required in respect to the other counts; and that this would also obtain where execu
tion under the latter counts had begun inasmuch as each count charges a separate 
offense. White v. Steigleder, 37 F. (2d) 858 (C. C. A. 10th, 1930). This is a 
departure from the policy of the statute whereby it was sought to avoid only 
the stigmatization of actual imprisonment, as emphasized in United States v. Murray, 
supra. It does not appear to be as great a departure, though the net result is the 
same, as that taken in the case In re Edelson, 15 F. Supp. 1086 (M. D. Pa. 1936) , 
in which a probation hearing was allowed although the only reason service of the 
sentence involved had not commenced was that the defendant was already serving 
a sentence imposed by another federal court. 

A course contrary to W kite v. Steigleder, supra, was adopted by the court of the 
Second Circuit which held that for the purposes of the Probation Act the sentences 
on the separate counts were to be regarded as for one term and execution may 
not be required on some counts and probation granted on others. United States 
v. Greenhaus, 85 F. (2d) 116 (C. C. A. 2d, 1936) . But where a simultaneous 
plea of guilty was entered on separate indictments not consolidated, it was stated 
that the rule of the Greenhaus case did not apply, and the court could sentence 
to imprisonment for one indictment and as to the others grant probation to com
mence during or after the period of incarceration, provided it took effect at a fixed 
time without indefinite condition. Kelly v. United States ex rel. Frad, 89 F. (2d ) 
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866 (C. C. A. 10th, 1937). When regard is had to the purpose of the Act, it is 
evident that the court of the Second Circuit has drawn "a distinction without a 
difference". District Judge Otis appears correct in his opinion that the court 
of the Second Circuit in reality receded from the position it took in the Greenhaus 
case when it handed down its decision in Kelly v. United, States ex rel. Frad, supra, 
for in United States v. Day, 51 F. (2d) 1019 (C. C. A. 2nd, 1931) it had expressly 
recognized that each count in an indictment, like each indictment, is a separate 
charge. 

The Supreme Court, in affirming the Frad case, stated that the Probation Act was 
intended to remedy the lack of power indefinitely to suspend a sentence under 
which the district courts had labored prior to its enactment, and the mere fact 
that a sentence of imprisonment had been imposed upon one of the indictments in 
no way militated against the allowance of probation in respect to the others. 
Frad v. Kelly, 302 U. S. 312 (1937). This reasoning being applicable to a case of 
several counts in one indictment, the interpretation of the Act in the principal case 
seems fully justified. 

J. H. FREIFIELD. 

EQUITY-Effect of Voluntary Non-Suit-Vexatious Litigation 

A tort action was brought in the District Court for the District of Columbia 
and voluntarily dismissed by the plaintiff when it appeared that the verdict was 
about to be directed against her. A second action, brought by plaintiff for the same 
cause, but based on a new theory, viz. attractive nuisance, was sought to be 
enjoined by the defendant. An appeal from the dismissial of this bill for injunc
tion was affirmed. Held, that a plaintiff may elect to take a non-suit at any time 
before verdict rendered, subject only to the payment of defendant's costs, and 
that a single exercise of that right does not constitute vexatious litigation which 
would justify a resort to equity. American Electrotype Co. v. Kerschbaum, 105 F. 
(2d) 764 (App. D. C. 1939). 

The principle announced in this case is a restatement of the rule in the District 
of Columbia, Bradshaw v. Earnshaw, 11 App. D. C. 495 (1897). It is also the 
rule in the Federal Courts. Barrett v. Virginian Ry., 250 U. S. 473 (1919). 
Hence the decision establishes no doctrine, but it invites speculations on the effect 
the Federal Rules of Civil Procedure would have had on the question. (The non
suit and subsequent action occurred before the New Rules went into effect). 

Rule 41 (a) ( 1) provides that plaintiff may dismiss his action without order of the 
court by filing a notice of dismissal at any time before service of the answer, or by 
filing a stipulation of dismissal signed by all the parties who have appeared generally 
in the action; and further, ( 2) that he may have it dismissed upon order of the 
court subject to such terms and conditions as the court deems proper. The notice, 
stipulation, or order of dismissal shall be without prejudice unless otherwise specified 
in such order, notice, or stipulation, with the exception that a notice of dismissal, 
as distinguished from an order and a stipulation, operates as an adjudication on the 
merits when filed by a plaintiff who has once dismissed in any state 'or federal court 
an action based on or including the same claim. 

No mention is made of the point to which the litigation may proceed beyond 
which no plea for a dismissal will be entertained. It is permissable to assume, 
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however, that the court will be guided by the former practice which allowed "up 
until the time the verdict is actually announced by , the foreman of the jury" as the 
limit. Hall and Loney v. Schuchardt, 34 Md. 15 (1871). 

The conclusion is inevitable that the decision in the instant case would have 
been the same under the New Rules, provided the court bad permitted uncondi
tional non-suit in the first instance. The question then arises, is there any con
ceivable situation wherein the jurisdiction of equity would be inhibited by the 
provision that a second non-suit of the same action will operate as an adjudication 
on the merits. 

The instances in which equity will enjoin a plaintiff from proceeding at law may 
be divided roughly into three classes: ( 1) where the rights of the parties have 
been settled by previous judgments at law, Earl of Hath v. Sherwin, 4 Bro. P. C. 
373 (H. L. 1709); (2) where the rights of the defendant would not be available 
to him in an action at law, 4 POMEROY, EQUITY JURISPRUDENCE (4th ed. 1919) 
§§ 1360-1365; and (3) where the availability of the defendant's right at law is ren
dered doubtful by the dilatory action of the plaintiff. 

On the last point, which alone concerns us, there is a division of authority. 
There are cases wherein state equity courts have intervened to prevent the loss 
of a legal defense because the defendant's rights were entirely under the control of 
the plaintiff and subject to his whim whether he would carry the action through 
to judgment or take a non-suit and try again at a more propitious time. Buxton 
v. Broadway, 45 Conn. 540 (1878); John Hancock Mutual Life Ins. Co. v. Dick, 
114 Mich. 337, 72 N. W. 179 (1897). 

However, the federal courts have taken the opposite view. And necessarily so, 
because of the inhibition placed on them by the Seventh Amendment to the Constitu
tion which guarantees the right of trial by jury. They require a stronger showing 
of a need for equitable relief. "Where a party, if his theory of 'the case is correct, 
has a good defense at law to a 'purely legal demand' he should be left to that 
means of defense, as he has no occasion to resort to a court of equity for relief, 
unless he is prepared to allege and prove some special circumstances to show that 
he may suffer irreparable injury if he is denied a preventive remedy." Phoenix Mutual 
Life Insurance Co. v. Bailey, 13 Wall. 616 (U. S. 1871). "The right of the plaintiff 
to discontinue the action does not furnish ground for equitable jurisdiction. If it 
did then equity would always have jurisdiction and the rule would be worthless." 
Cable v. United States Life Ins. Co., 191 U. S. 288, 309 (1903). 

It would seem then, that the limitation imposed by the New Rules on the num
ber of non-suits that may be had in one cause of action will have no effect on 
the question of equity jurisdiction in the federal courts. 

JOHN J. BOWLER. 

LABOR LAW-Injunction Against Picketing-Effect of Norris-LaGuardia Act 

In a suit for injunction to restrain picketing of a manufacturing establishment and 
its customers by employees in attempt to secure a closed shop, held, that as there 
was no clear showing of violence, and the picketing did not involve fraud, relief 
was precluded by the Norris-LaGuardia Act. Wilson & Co. v. Birl, 105 F. (2d) 
948 (C. C. A. 3d, 1939). 

The Norris-LaGuardia Act, 47 STAT. 70 (1932), 29 U. S. C. § 101-115 (1934) , 
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prohibits the federal courts from enjoining the giving of publicity "to the existence 
of, or the facts involved in , any labor dispute, whether by advertising, speaking, 
patrolling, or by any other method not involving fraud or violence." Lau/ v. Skinner, 
303 U. S. 323 (1938); New Negro Alliance v. Sanitary Grocery Co., 303 U. S. 552 
(1938). 

It would appear from the terms of the Act that recourse to the federal courts for 
an injunction may be had only in case of actual violence clearly attributable to 
the picketing organization, or fraud. The question of interest here is as to what 
would constitute fraud. 

In the principal case, Wilson and Company alleged that since it had not been 
unfair to its employees, the carrying of placards denominating it as "unfair" in 
order to force it to adopt a closed shop was fraudulent. The Court answered this 
contention by stating "Carrying placards stating that Wilson & Company was unfair 
to organized labor may have been misrepresentative. It was not fraudulent." 

Reliance was placed upon Cinderella Theater Co. v. Sign Writers Union, 6 F. 
Supp. 164 (E. D. Mich. 1934), in which, answering a contention that 
since the plaintiff was not unfair to organized labor, the carrying by pickets of 
placards so denominating it was advertising of a false and therefore fraudulent 
nature, the court said: "These words have come to mean in the minds of the public 
that the employer and the labor organization are in a dispute and that the organization 
is claiming that the employer is unfair", id. at 172. The same viewpoint was 
indicated in Senn v. Tile Layers Protective Union, 301 U. S. 468 (1937). 

The word "unfair" was found not objectionable in Schuster v. International Ass'n 
of Machinists, 293 Ill. App. 177, 12 N. E. (2d) 50 (1937) and in John R. Thomp
son Co. v. Delicatessen & Cafeteria Workers' Union, 8 A. (2d) 130 (N. J. 1939) 
where it was said, at p. 133 : "The word (unfair) misleads no one; it is recognized 
generally as a characterization of an employer who refuses to conduct his business 
in the manner desired by the union. It is notice of a dispute." In this case, the 
court further stated with regard to handbills stating "Thompson's--refused to 
grant collective bargaining rights, in accordance with the laws of this state" that 
the reference to the law of New Jersey was, perhaps, erroneous, but not deceptive, 
id. at 131, 132. 

It seems clear that the word "unfair" cannot now be regarded as fraudulent in 
this connection. Much more than this is required. In Edjomac Amusement Corp. 
v. Empire State Motion Picture Operator's Union, 273 N. Y. 647, 8 N. E. (2d) 
329 (1937) a decision of a lower court granting an injunction against bearing 
placards stating defendant union's members were not employed was reversed , in 
spite of the view of the lower court that they were intended to represent falsely 
that the employer, who employed members of a rival union, did not employ union 
labor at all. 

In Olympic Operating Co. v. Costello, 278 Mass. 125, 179 N. E . 804 (1932), the 
use of placards reading "Union Billposters Locked Out" was enjoined because this 
statement was untrue, and was therefore held to be an unlawful means of con
ducting the strike. 

From the cases above, it seems reasonable to conclude that the mere use 
of the word "unfai r" is not fraudulent, nor is a mere failure to state the em
ployer's side of the case. While no case arising under the Norris-La Guardia Act 
can be found, it seems reasonable to assume that both supra, and that deliberately 
false advertising of the employer by pickets may be enjoined by the federal courts 
as fraudulent. 
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Some state courts have been quicker than the federal courts to scrutinize 
carefully the nature and purpose of the picketing, even under state anti-injunction 
statutes patterned closely after the Norris-LaGuradia Act. See, for example, the 
case of Wiest v. Dirks, 20 N. E. (2d) 969 (Ind. 1939), 28 GEORGETOWN LAW 
JOURNAL 130 (1939). The tendency in the states is indicated somewhat in the 
following excerpt from the decision of a California court in the case of McKay v. 
Retail Automobile Salesmen's Local Union, 89 P. (2d) 426, 433 (Cal. 1939): 
"Peaceful picketing is not lawful if' it is . .. conducted for an unlawful purpose .... 
Illustrations of unlawful purposes which may form the basis of injunctive relief are 
advertising the employer to be unfair to organized labor because he refuses to commit 
an act declared to be unlawful, advertising one to be unfair to organized labor when 
there is no labor dispute or controversy, advertising one to be unfair to organized 
labor when the sole controversy is between conflicting factions of labor organiza
tions in which the employer takes no part." See the dissenting opinions of Mr. 
Justice Butler in the Senn Case, supra, and the Lau/ Case, supra. 

PAUL FITZPATRICK. 

LABOR LAW-Picketing Private Residence by Domestic Employee 

The defendant was arrested and convicted of disorderly conduct under a city 
ordinance of Minneapolis when be proceeded peacefully to picket a private resi
dence to protest the dismissal of a chauffeur who had been discharged by the owner 
because of his union affiliation. Held, affirmed. The conduct of the defendant 
in picketing the private residence located in an exclusive residential district was 
sufficient to justify the lower court's finding that it was likely to arouse anger, 
disturbance, or violence. State v. Cooper, 285 N. W. 903 (Minn. 1939). 

That peaceful picketing in labor disputes is lawful bas been generally recognized. 
Steffes v. Motion Picture Machine Operators' Union, 136 Minn. 200, 161 N. W. 
524 ( 1917); Exchange Bakery & Restaurant v. Rifkin, 245 N . Y. 260, 157 N. E. 
130 (1927). 

Since the advent of the Norris-LaGuardia Act, 47 STAT. 70 (1932), 29 U. S. C. 
§ 101 (1934), the Supreme Court of the United States bas had occasion to expand 
greatly the concept of the term "labor dispute" . N ew N egro Alliance v. Sanitary 
Grocery Co ., 303 U. S. 552 (1938); Senn v. Tile Layers Union, 301 U. S. 468 
(1937). In fact , the expansion aroused the alarm of Justices Butler and McRey
nolds who, in their dissent in the New N egro Alliance case, supra, expressed the 
opinion that "under the tortured meaning now attributed to the words 'labor dis
pute', no employer-merchant, manufacturer, builder, cobbler, housekeeper, or 
whatnot-who prefers helpers of one color or class can find adequate safeguard 
against intolerable violations of his freedom if members of some other class, religion, 
race, or color demand that he give them precedence". 

The Minnesota courts have tended to restrict the meaning of the term "labor 
dispute". Reid v. Independent Union of All Workers, 200 Minn. 599, 275 N. W. 
300 (1937). The Anti-Injunction Act of Minnesota, MINN. STAT. (Mason, Supp. 
1938) § 4260-12 , so closely patterned after the Norris-LaGuardia Act as to be prac
tically a copy of it, limits the jurisdiction of courts to issue injunctions in labor 
disputes. "Labor disputes", within the meaning of the Minnesota Act, includes 
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"any controversy concerning terms or conditions of employment whether or 
not the disputants stand in the proximate relation of employer and employee". The 
Supreme Court of Minnesota, in construing the term "labor dispute" in reference 
to the instant case, expressed the opinion that the Act was concerned only with 
industrial labor disputes, thus inserting the word "industrial" before the words 
"labor dispute" in much the same manner that the United States Supreme Court 
inserted the word "unreasonable" before "restraint of trade" in the Sherman Anti
Trust Law, 26 STAT. 209 (1890), 15 U. S. C. § 11 (1934), Standard Oil Co. 
v. United States, 221 U. S. 1 (1911). 

This interpretation of the Act by the Minnesota court may truly reflect the public 
policy of that state as regards labor disputes since a distinction between domestic 
and industrial employees has been made by the Workmen's Compensation Act, 
MINN. STAT. (Mason, 1927) § 4261 et 'seq., and by the Labor Relations Act, Minn. 
Laws 1939, c. 440. In the latter Act, the word "employee" is defined as including 
any employee whose work has ceased because of any unfair labor practice, and 
specifically excludes any individual employed in domestic service of any person 
at his home. By determining that the dispute was not of the type contemplated 
by the public policy of Minnesota, the court precluded the possibility of the applic
ability of the principles of Local Union No. 26, etc. v. Kokomo, 211 Ind. 72, 5 N. E. 
(2d) 624 (1937), where it was held that the City of Kokomo had no power to adopt 
an ordinance contrary to the statute or general policy of the State of Indiana on the 
question of labor disputes. 

While the ,Supreme Court of Minnesota does not take the position that the Anti
Injunction Act includes the whole field of labor disputes, and therefore that all 
labor action outside the scope of the Act is unlawful, ipso facto, it does quite 
clearly stand for the proposition that any labor strife not within the pale of 
the Act bears the stigma of illegality until otherwise established. 

It has been held that picketing, to be lawful, must display a reasonableness of 
purpose and method. American Steel Foundries v. Tri-City Central Trades Coun
cil, 257 U. S. 184 (1921). In Senn v. Tile Layers Union, supra, picketing of an 
employer's home with banners proclaiming that he was unfair to organized labor was 
upheld as inherently unobjectionable. That case is distinguishable from the present 
case because Senn used his home as the headquarters of his tile-laying business. 
That it was a labor dispute is beyond question. The employer, in the present 
case, had never allowed his home to become his place of business. 

The state may, in the exercise of its police power, regulate the methods and means 
of publicity as well as the use of the public streets. Senni. v. Tile Layers Union, 
supra. The court found precedent, for its action in affirming the conviction, in the 
cases of State v. Zanker, 179 Minn. 355, 229 N. W. 311 (1930), and State v. Perry, 
196 Minn. 481, 265 N. W. 302 (1936). It was admitted by the court that each 
of these cases involved a provocation of a real disturbance and to that extent was 
distinguishable from the instant case. However, the court bases its decision on 
the opinion expressed by Chief Justice Wilson in State v. Zanker, supra, at 357, 229 
N. W. at 312, that "conduct is disorderly in the ordinary sense when it is of such 
nature as to affect the peace and quiet of persons who may witness the same and 
who mcry be disturbed or provoked to resentment thereby. The probable and natural 
consequences of the conduct is the important element". 

LEO HENRY FRUTKIN. 
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MUNICIPAL CORPORATIONS-Property Owners-Tort Liability 

A husband and wife brought suit in the District Court of the United States for 
the Eastern District of Pennsylvania against the Borough of Darby to recover for 
injuries sustained by the wife while walking upon a defective sidewalk. The federal 
court, following Pennsylvania procedure, PA. STAT. ANN . (Purdon, 1930), tit. 12, § 141, 
allowed the defendant borough to bring in as additional defendants the non-resident 
owner of the abutting premi;es and the tenant in possession (Great Atlantic & 
Pacific Tea Co., the present plaintiff). The case was tried twice. At the first trial the 
jury disagreed; but, at the second trial, the jury found for the husband and wife 
against the borough and against the A. & P. At the same time they found in favor 
of the owner. In appealing to the circuit court of appeals, the A. & P. conceded 
everything to have been clearly established by the verdict below-except its own 
liability. As it was the lessee of only the basement and first floor of a three story 
building, the A. & P. claimed it was absolved from liability on the grounds that it 
was not in exclusive possession of the entire premises. The evidence, however, dis
closed that from the commencement of the A. & P.'s tenancy in 1926, until the 
date of the accident no other tenant had occupied the second and third floors. In 
affirming the decision of the district court it was held, ( 1) that the A. & P. was in 
possession of the entire building; (2) that contrary to the general rule (RESTATE
MENT, TORTS § 349) under Pennsylvania law the primary liability of a tenant for 
injuries resulting from his failure to keep in repair a pavement sidewalk is predicated 
on the fact of possession, and extends to a mere occupier. Great Atlantic & Pacific 
Tea Co. v. Boyles, 102 F. (2d) 343 (C. C. A. 3rd, 1939). 

The weight of modern authority holds the municipality, not the owner, liable for 
negligence in the care of streets on the ground that such duties are ministerial rather 
than discretionary, and therefore, it seems, not governmental. Sherwin v. Aurora, 
257 Ill. 458, 100 N. E. 938 (1913 ); Ackeret v. Minneapolis, 129 Minn. 190, 151 
N. W. 976 (1915); Wheeler v. Ft. Dodge, 131 Iowa 566, 108 N. W. 1057 (1906) . 
See also HARPER, TORTS § 295. There is a palpable tendency to abandon criteria 
of governmental and proprietary (ministerial) distinctions; and to apply to municipal 
corporations the same rules of tort liability as to any other legal entities. Williams 
v. Jacksonville, 118 Fla. 671 , 98 A. L. R. 513 (1935). See also Evansville v. Blue, 
8 N. E. 426 (Ind. 1937). 

While not strictly in line with the majority view, Pennsylvania adheres to the 
prevailing rule in the United States that imposes liability because of the conferred 
power of the municipality to control. McLaughlin v. Corry, 77 Pa. 109 ( 1874); 
Birmingham v. Starr, 112 Ala. 98 (1898); Makepiece v. Waterbury, 74 Conn. 360, 
50 At!. 876 (1902); Bloomington v. Bay, 42 Ill. 503 (1867). And this is an absolute 
legal liability. Tugboat Indian Co. v. A/ S. lvarans Rederi, 334 Pa. 15 (1939). But 
Pennsylvania is contrary to the general rule (RESTATEMENT, TORTS § 349), because 
this liability is only secondary-and the municipality is not liable for defects without 
notice. Duncan v. Philadelphia, 173 Pa. 550, 34 Atl. 235 (1896) . When recovery 
is had against the city, it may always recover over against the owner. Dutton v. 
Lansdowne Borough, 198 Pa. 563, 48 Atl. 494 (1901). In Pennsylvania the liability 
of the municipal corporation should not be compared to that of an employer's. Its 
liability is purely secondary and supplemental. Its breach of duty is not in failing 
to do the work, but in failing to compel the owner to do it. Lohr' v. Philbipsburg 
Borough, 156 Pa. 246, 27 At!. 133 (1893). 
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It has long been held in Pennsylvania that it is a primary duty of property owners 
along a street to keep in proper repair the sidewalks in front of their respective 
properties. Murtzen v. Hogg, 192 Pa. 137, 43 At!. 465 (1899 ) . A tenant in posses
sion is for all practical purposes owner of the property. Schott v. Harvey, 105 Pa. 
222 ( 1834). In the absence of any contract to the contrary, the tenant is bound 
to keep the premises in repair. Long v. Fitzsimmons, 1 W. & S. (Pa.) 530 (1841). 
But it was later held, and the rule now is,"a tenant or occupier is always liable for 
injury caused by his neglect irrespective of any contract between him and the owner." 
Bears v. Ambler, 9 Pa. St. Rep. 193 (1848). The liability of the tenant in possession 
is not absolute under all conditions. Where the defect in the pavement existed before 
he delivered the premises to the tenant, and the accident happened after the tenant 
was in possession, the owner was held liable for the resulting injuries. McLaughlin 
v. K elly, 230 Pa. 251, i9 At!. 552 (1911) . When established, the negligence of the 
property owner cannot be construed as cooperative in any respect. The liability of 
the property owner and municipality is not joint. Brookville Borough v. Arthur, 
130 Pa. 501, 18 At!. 1076 (1889). If recovery should be had against the municipality 
(for failure to compel the owner to repair) it may in turn recover against the owner, 
not for contribution but for the whole amount, Dutton v. Lansdowne Borough, supra, 
because the property owner is bound to know, and the city is held to only a reason
able supervision. Duncan v. Philadelphia, 173 Pa. 550, 34 At!. 235 (1896). In 1923 
the decisions of the Pennsylvania courts were followed by a legislative act which 
gives cities and boroughs (repealed in 1927 as to boroughs) power to make repairs 
of sidewalks within their corporate limits, where that can be done for less than 
twenty-five dollars. "The cost upon completion of the work shall be a charge against 
the owner of the property." PA. STAT. ANN. (Purdon 1930) tit. 53, § 791. This 
crystallizes the tenor of the ancient conclusions of the courts as to the primary 
liability of the owner for injuries caused by defective streets. And by implication 
of the statute, the city might be liable for its failure to compel. PA. STAT. ANN. 

(Purdon 1930) , supra. 
While Pennsylvania may be contrary to the general rule (RESTATEMENT, TORTS 

§ 349) as to holding the owner primarily liable, Bears v. Ambler, supra, it cannot 
be said to have espoused the common law rule of complete non-liability of cities 
to the extent of some other jurisdictions. Bates v. Rutland, supra; Arkadelphia v. 
Windham, supra; Weller v. Burlington, supra. In that jurisdiction the injured party 
would seem to be assured of relief in most instances. He may bring in the owner, 
the tenant and the municipality as party defendants. Openly recognizing the duty of 
the municipal corporation to police the repair of streets as governmental in nature, 
nevertheless, Pennsylvania deliberately brushes aside the outworn common law theory 
of immunity supported by the antiquated maxim, "The King can do no wrong", 
BORCHARD, supra, and holds it secondarily liable. Lohr v. Phillipsburg, supra. But, 
by holding the owner liable for failure to actually repair in the principal case, and by 
holding the occupier of the premises the owner for all practical purposes, Pennsylvania 
predicates liability solely on possession, and must be admitted to hold substantially, if 
not directly, with the old minority view. 

THOMAS A. STEELE, JR. 
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TAXATION-Trust Income in Lieu of Alimony-Tax Levied on Settlor 

On December 27, 1928, the wife of Stephen J . Leonard, who was already living 
apart from him, began a suit for divorce in New York. While this suit was pend
ing, the spouses executed a deed of trust and a separation agreement, both on June 
4, 1929. The deed conveyed property to a trustee, who was to pay $5,000 annually 
to each of the couple's three children, and the remainder to the wife. The separa
tion agreement recited the deed and the expectation of both parties that the wife 
would receive $15,000 from the trust, matching income of $15,000 being received 
by the wife from earlier gifts so as to total $30,000. To bring the total allowance 
for maintenance up to a maximum of $65 ,000, Leonard promised to pay her $35 ,000 
more subject, however, to reduction to not less than $10,000 if he should at some 
future date be able to convince the divorce court that he had become unable to afford 
a larger sum. The decree of divorce incorporated the separation agreement and directed 
Leonard to pay his wife $35,000 a year for her life. Between June 4, and December 
31, 1929, the trustee received $16,191.34 from the trust property, of which $5,200 
was given to the wife and $2 ,083.33 to each of the three children, leaving an undis
tributed amount of about $4,700. The Board of Tax Appeals assessed Leonard upon 
the income distributed to his wife and minor children. Held, the income of a· trust, 
created in contemplation of divorce in discharge of the settlor's duty to support 
his wife, is not taxable to the settlor, but income from the trust for the support 
of his minor children is so taxable. Helvering v. Leonard, 105 F. (2d) 900 (C. C. A. 
2nd, 1939); Fuller v. Helvering, 105 F. (2d) 903 (C. C. A. 2nd, 1939). 

The Federal Income Tax Statutes contemplate the taxation on the income of pro
perty held in trust. Under certain conditions the tax on the net income is to be paid 
by the fiduciary. 45 STAT. 838 (1928) , 26 U. S. C. § 161 (1934). Provision is made 
expressly that the settlor shall be taxed for the net income on a revocable trust. 
45 STAT. 840 (1928) , 26 U. S. C. § 166 (1934). Express provision is also made that 
such part of the trust income as is or may be held or accumulated for future distri
bution to the settlor is taxable to the settlor. 45 STAT. 840 (1928), 26 U. S. C. 167 
( 1934). Aside from these sections no provision is made for holding the settlor 
liable for the tax on trust income. Gould v. Gould, 245 U. ·s. 151 (1917 ); Audubon 
v. Shufelt, 181 U. S. 575 (1901 ). Payments made out of a trust are given in lieu 
of alimony and so are taxable to the settlor. Douglas v. Willcuts, 296 U. S. 1 (1935) . 
The basis for holding him so taxable is that payments of alimony to a divorced wife 
are not regarded as income of the wife but as payments in discharge of the duty to 
support. In the Douglas case the couple lived in Minnesota, by which law the divorce 
court not only was not bound by the agreement between them, but might later 
change the original allowance if circumstances so required. This law of the place 
where the spouses were domiciled has in later cases been used to distinguish and limit 
the Douglas case . In Commissioner of lnterna& Revenue v. Tuttle, 89 F. (2d) 112 
(C. C. A. 6th, 1937) the court said of Douglas v. Willcuts, supra, ,that since according 
to Minnesota law, the agreement of the parties does not detract from the authority 
to revise the decree, the court in the Douglas divorce proceeding, made its own 
requirements, among them the provision that the husband create a trust fund, and 
it was from this action that the trust derived its force. When a decree of absolute 
divorce providing for a final property settlement was given, it was held that there 
remained no legal liability for support. Fitch v. Commissioner of Internal R evenue, 
103 F. (2d) 702 (C. C. A. 8th, 1939). In the Fitch case, two years before the filing 
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of the suit for divorce, a property settlement had been reached as a compromise in 
a suit for maintenance by the wife. The settlement consisted of an irrevocable trust 
whereby the husband divested himself of all dominion in the trust, and this settlement 
was later incorporated in the divorce decree. But if the trust was created as security 
for the payment of alimony, then the income is to be taxed to the settlor. Frank 
P. Welch, 12 B. T. A. 800 (1928). 

In the instant case, §§ 1155 and 1170 of the New York Civil Practice Act give 
the courts power to change the allowances of the original decree, and § 51 of the 
New York Domestic Relations Law forbids a wife's discharging by agreement her 
husband's duty to support her. However, a settlement made in discharge of the 
husband's duty to support is binding upon the parties to the divorce, if incorporated 
into the decree, unless the wife can disaffirm it for fraud or overreaching. Galusha 
v. Galusha, 116 N. Y. 635, 22 N. E. 1114 (1889). If, in the present case, the trust 
had been the only consideration for the discharge of Leonard's duty then his liability 
for the taxes would have ended with the decree. But' there was also the provision in 
the agreement that, over and above the income from the trust, Leonard would pay 
an additional maximum sum of $35,000. The court said of this provision that from 
the intent of the parties Leonard was not to be held liable for decreases in the trust 
income, nor was he to benefit by an increase. The trust was not regarded as having 
been set up as security for the payment of alimony. Considering the fact that there 
might be some relation between the amount derived from the trust and the amount 
Leonard would have to pay under the separation agreement, the court held that it 
could not be considered the controlling factor, for if it were, then by the same 
token the earlier gifts would also be taxable to him, since they were a factor in 
the settlement. Analogously, while the wife's independent income is considered 
when alimony is fixed, this circumstance cannot be considered to affect the husband's 
taxability status. 

The court expressly overruled Helvering v. Brooks, 82 F. (2d) 173 (C. C. A. 
2nd, 1936). Although the decision in that case was open to distinction on a 
basis. of variations in the law of Florida, the place of divorce, which like the Min
nesota law in the Douglas case, gave the divorce court power to change the allowance 
as fixed in the settlement, cf. Commissioner v. Tuttle, supra; Fitch v. Commissioner, 
supra, yet the court expressly overruled the Bro-oks case saying, " ... we assumed too 
readily-as we now think-that any income which in fact relieved the husband from 
alimony was to be regarded as still his." The apparent confusion of the cases 
would seem to warrant a review of the situation by the Supreme Court and a clarifica
tion of the position taken by it in Douglas v. Willcuts, supra. 

H. D. KOFFSKY. 

TORTS-Right of Child to Sue Parent 

A Virginia statute required, as a condition precedent to doing business in that 
state, that all common carriers secure an insurance policy or bond which "shall 
obligate the insurer or surety to pay . . . for damages sustained by passengers 
.•. resulting from the negligent operation of any motor vehicle while operating in 
this state." VA. CooE ANN. (Michie, 1936) § 4097 y (12). The owner of a bus 
was sued by his daughter, a minor, for injuries sustained in a collision between the 
father's vehicle in which she was a passenger and a motor truck. Held, that an un-
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emancipated minor child may maintain an action against her parent for personal 
injuries suffered through the latter's negligence. Worrell v. Worrell, 4 S. E. (2d) 
343 (Va. 1939). 

In the initial case on this subject in America, Hewlet t v. George, 68 Miss. 703, 9 
So. 885 (1891), the Mississippi court in denying recovery for false imprisonment, 
held that it was against public policy to permit a minor child to sue its parent for 
a tort. Following the reasoning of this decision, the North Carolina court, with 
Chief Justice Clark vigorously dissenting, in Small v. Morrison, 185 N. C. 577, 118 
S. E. 12 (1923), denied recovery to a minor in a suit against both bis parent and 
an insurance company in an action on a policy insuring the parent against liability 
for injuries caused by the latter's negligent operation of an automobile. Such is 
the overwhelming majority rule, Rambo v. Rambo, 195 Ark. 832, 114 S. W. (2d) 
468 (1938); Mesite v. Kirchenstein, 109 Conn. 77, 145 Atl. 753 (1929); Smith v. 
Smith, 81 Ind. App. 566, 142 N. E. 128 (1924); Elias v. Collins, 237 Mich. 175, 211 
N. W. 88 (1926); Reingold v. R eingold, 115 N. J. L. 532, 181 Atl. 153 (1935). So 
far bas this doctrine been carried that in Roller v. Roller, 37 Wash. 242 , 79 Pac. 788 
(1905) , though the father had been convicteq of raping his minor daughter, the 
civil suit for the tort was not allowed. In the Morrison, case, supra, the court inti
mated that there might have been a recovery had the policy in question stipulated 
for a suit directed against the insurance company without first suing the assured. 
See Mesite v. Kirchenstein, supra. 

Liability indemnity insurance is of comparatively recent origin in the law. 
When it appeared in cases involving parent and child, and in the absence of any rule 
to apply to negligence cases, the courts adopted the common law rule which im
munized parents from liability in assault and battery cases, advancing the same 
arguments of public policy. Neither the rule nor the arguments are at all applic
able to negligence cases involving insurance where the purpose of the suit is to be 
indemnified by the insurer and indirectly for the mutual benefit of the parties to 
the action. In most instances, the suits are made necessary by the condition 
in the policy that liability shall only arise when judgment against the insured 
cannot be satisfied by execution. 

In Dunlap v. Dunlap, 84 N. H. 352 , 150 Atl. 905 (1930), a father employed his 
minor son as a workman in his business and carried workman's liability insurance. 
The son was injured. In allowing recovery from the father, the court stated that 
there was a contract of employment and that the father intended to assume full 
liability of a master. The reason for parental immunity from liability for the child's 
injury having failed in that case, the court applied the common law maxim:
When the reason for a rule ceases, the rule itself ceases. Accord: Lusk v. Lusk, 
113 W. Va. 17, 166 S. E. 538 (1932). There, a child was injured while riding in 
a school bus driven by her father who was hired for that purpose by the school 
board. The court completely rejected the distinction between suing the parent 
as such, and suing him in bis business capacity, but allowed the suit on the ground 
that the father was covered by insurance. It did, however, significantly add that 
where no indemnity insurance is involved, the tort action would be denied. 

In 1934 the court which decided the instant case had before it the case of Nor
folk Southern R.R. v. Gretakis, 162 Va. 597 , 174 S. E. 841 (1934). In that case an 
infant daughter, passenger in father 's car was injured through alleged gross negligence 
of her father and concurring negligence of the railroad. The daughter recovered a 
judgment against the railroad, but the latter could not enforce contribution from 
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the father, even though he carried liability insurance. The fact that the father 
carried insurance does not create any liability against the father which could not 
·exist were he uninsured. See Schneider v. Schneider, 160 Md. 18, 152 At!. 498 
( 1930). The Supreme Court of Appeals of Virginia experienced no difficulty in 
distinguishing and approving the principles in the Gretakis case, supra, when it was 
relied upon as a defense in the principal case. In that case ( 1) the father was not 
a common carrier and the relation of parent and child was in no way changed; (2) 
the insurance was voluntary; ( 3) the injury was inflicted by a personal act of 
the father and another, while the child was under immediate parental control and 
discipline; and ( 4) the common law relationship of parent and child existed. In the 
reported case ( 1) the child occupied the position of passenger of a common carrier, 
the relation of parent and child being purely incidental; (2) the insurance was com
pulsory; ( 3) the negligence was occasioned by the act of an agent in the service 
of his master, and the liability of the father was derivative; and ( 4) the general 
obligation which the law imposes upon everyone in his relations to his fellow-man 
( common carrier and passenger) governed. 

In affirming the right of the plaintiff to maintain an action against her father, the 
court, in the Worrell case, supra, has reasoned that because the public policy of the 
State of Virginia regarding common carrier and passenger relationships had been 
embodied in a statute setting out with some particularity the instances where "per
sons" will be afforded "protection from damages arising in tort from relationship 
of passenger-co.mmon carrier", it must construe the statute as supervening the public 
policy founded on judicial pronouncement. A different construction would not be 
in harmony with the purpose of the statute, and would render any benefits under 
it largely illusory. The language of the court in the instant case, however, infers 
that if there had been no statute in Virginia, the decision might have been that 
public policy alone would not have impelled the judiciary to deny relief to the 
plaintiff, because the acts complained of were committed by the parent in his voca
tional capacity, and that liability insurance covering tortious acts in such capacity 
removes all reasons for immunity. 

It is submitted that those courts which have adopted the majority rule should, 
in cases involving indemnity liability insurance which protects the parent in his 
-vocational capacity, follow the progressive rationale of the Virginia court and 
allow suits between parent and child for negligence. Further, those courts should 
abandon a rule which denies suits for negligence between parent and child, when 
there is no longer any reason behind it, and when its retention serves no other 
purpose than to enable insurance companies to escape liability on their contracts. 
An insurance company that has received the consideration for the contract is en
titled to no sympathy if it is called upon to pay indemnity as provided for in 
the policy. 

HARRY PLATNIK 
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GATLEY ON LIBEL AND SLANDER-Third edition-by Richard O'Sullivan.t 

Sweet & Maxwell, Ltd., and Stevens & Sons, Ltd. , London, 1938. Pp. cxlix, 
963. $18.75. 

Gatley On Libel And Slander was fir.st published in 1924. Like many 
other English textbooks on legal topics, this work was a very pains
taking and complete compendium of the conclusions reached by the 
English and Empire decisions. It set out carefully and in detail the 
application of the law to the facts to date, but without extended elabora
tion of reasons or much effort to point the way to new applications to 
be expected in the legal tomorrow. If these courts had decided a point 
within the field, it was likely to be noted somewhere in the text, but 
usually without more than a few words of explanation, at most, as to 
why in the particular instance the decision reached the particular con
clusion adopted instead of following some other analysis of the facts 
or law urged upon the court to support some other conclusion. In 
other words, these English law texts, while briefly indicating as they 
proceed the reasons which have prevailed with the courts as cases 
have been decided, seem primarily concerned to give an accurate and 
complete presentation of what has been authoritatively decided. They 
seem less concerned to present the rationalization on which the courts 
may be guided in selecting the analogy or authority that is to be regarded 
as controlling in the new application of the law to the facts as new 
cases currently arise. 

The new edition is in every way true to the tradition thus followed in 
the earlier work. Much of the text statements stand practically un
changed, only an additional sentence or paragraph being interjected here 
and there to touch upon new departures or directions taken in later deci
sions. Some portions of the work, notably that part devoted to qualified 
privileges, have been more thoroughly revised, or substantially rewritten, 
with considerable enlargement in the range of materials included and the 
space devoted to its discussion. In the process, much more use has been 
made, too, of Dominion and American decisions than was true of the 
earlier editions. An excellent book of its kind has thus, in this present 
third edition, been greatly improved in quality while retaining essen
tially the same technique of analysis and presentation of the authorita
tive legal materials in its field. 

Examining the book from the standpoint of an American reviewer in 
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433 



434 THE GEORGETOWN LAW JOURNAL [Vol. 28 

the light of the welter of conflicting decisions on innumerable points 
among the American state courts of last resort, a book of this kind has 
obvious shortcomings. American lawyers, in applying the law to the 
facts in cases that currently arise are constantly faced with the prob
lem of selecting pertinent authority or analogy for which convincing 
reason may be adduced to show ,why it should be held controlling in the 
instance. With us, with forty-eight independent co-ordinate jurisdictions 
to draw from, application of the law to the facts is· less largely a matter 
of imperative authority and more largely a matter of convincing ra
tionalization than seems to be the case under the English system with 
its relatively stable conditions and single set of Courts. For the Ameri
can lawyer, therefore, mere carefully compiled statements of the re
sults of the authorities are by themselves far from adequate. With 
the authorities themselves on innumerable points in hopeless con
flict, the reasons must be made clear on which convincingly to select 
analogy or authority as controlling for the novel application in the in
stance as new cases arise. In other words, where the authorities are in 
conflict, their application to new situations as cases arise becomes largely 
a matter of rationalization. The law book that illuminates this process 
of rationalization in the application of the authorities is the law book 
with the most outstanding usefulness. 

The law of libel and slander, in this regard, presents very vividly a 
field where such rationalization is urgently needed. A new book in the 
field of libel and slander has a vast array of new problems to elucidate. 
The advent of radio broadcasting in the last few years has so trans
formed the facts through which publication of defamatory utterances 
occurs, and has so greatly changed their weight and influence, that much 
of the traditionally familiar law of defamation no longer fits the facts. 
The distinctions between spoken and written utterance, regarded as 
fundamental from the standpoint of seriousness of defamation have com
pletely disappeared. It seems no longer open to question that the 
most far-reaching and damaging defamation is no longer that which 
is published in written form but that which is published through the 
operations of radio broadcasting. Is that libel or slander, or neither? 
Is the broadcaster, as distinguished from the speaker at the microphone, 
a principal publisher? Is he only a disseminator? Has he published 
at all, or has he merely turned his apparatus over to the use of the 
speaker? It was rather disappointing to find in this new book these 
problems either not mentioned at all , or referred to merely by an 
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inserted sentence with an occasional attempt at short explanation in 
a footnote. 

LAWRENCE VOLD* 

BRITISH EXPERIMENTS IN PUBLIC OWNERSHIP AND CONTROL-by 
Terence H. O'Brien.t W. W. Norton and Company, New York, 1938. Pp. 304. 
$3.00. 

British Experiments in Public Ownership and Control is an interesting 
survey of the Central Electricity Board, British Broadcasting Corpora
tion and the London Passenger Transport Board, three public enterprises 
which were selected by the author as the most conspicuous examples of 
the present use of the semi-autonomous corporation by the British gov
ernment for performing vital public services. 

In 1926 the Central Electricity Board was organized to establish a 
national system of transmission lines and to control the manufacture of 
electricity by "selected stations," the entire output of which is pur
chased by the Board and in turn sold to distributors. Generating sta
tions which, because of inefficiency, have not been selected to furnish 
electricity to the board, can be closed when their cost of production 
(according to a special standard) exceeds the wholesale price at which 
the board sells electricity. The British Broadcasting Corporation was 
organized in 19 2 6 for the purpose of providing radio programs for the 
country. The British Broadcasting Corporation finances itself by a 
small license fee charged to the owners of receiving sets. The London 
Passenger Transport Board was formed in 1933 to assume the owner
ship and management of all transportation facilities other than taxi
cabs which operate in the metropolitan area surrounding London
an area covering approximately 2,000 square miles. 

In England, according to Mr. O'Brien, the orthodox method of ad
ministering a public service is through ministerial responsibility. The 
executive officer who is responsible to Parliament is a politician who is 
likely to be unskilled in the service which he administers. The theorists 
of the Labor Party have been ardent supporters of the semi-autonomous 
public corporation as a method of combining the advantages of public 
ownership with business management and enterprise. 

The semi-autonomous corporations discussed by Mr. O'Brien were 
created with the right to select their staffs free of civil service require-
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ments, and they were given freedom from direct and continuous politi
cal control, while state sovereignty and indirect forms of control were 
preserved. Conflicts naturally arise between the political authorities 
and public corporations intrusted with important functions like the 
wholesaling of electricity, broadcasting, and the operating of facilities 
of transportation within the most thickly populated sections of England 
and Wales. If a test of power occurs, it seems that the government 
unquestionably will be the victor. The success of the semi-autonomous 
public corporation seems to depend upon the existence of a govern
ment which is willing to respect the corporations even when they are 
following practices which meet the government's disapproval. In view of 
governmental supremacy, the semi-autonomous corporation forever will 
remain experimental. The field within which the semi-autonomous cor
poration can depart from governmental standards is limited. The suc
cess of the semi-autonomous corporation in these three British ventures 
is due to an attitude on the part of both the public and the politicians 
that the public services in question should be run in an efficient and 
business-like manner. At present, threats of intervention are likely to 
result from differences of opinion as to policy rather than from a desire 
to raid for political purposes. 

Mr. O'Brien is not concerned so much with the theory of how the 
semi-autonomous corporation should work as he is with the actual per
formance of the three public corporations which are the subject of his 
study. The comprehensive nature of his treatment is evident from 
a reading of the twelve topics which form the framework of a separate 
discussion of each corporation. The twelve topics are as follows: ori
gins, functions , economic and financial status, appointment and com
position of the board, operation, the responsible minister, the role of 
Parliament, the board and the management, staff, area, advisory 
bodies, and public relations. At times the repetition involved in the 
method of treatment selected becomes tiresome. 

In view of the scope of subject matter covered, it is not surprising that 
the author gives slight treatment to some questions which are of great 
interest to the lawyer who is trained in the constitutional law of the 
United States. Our theories of due process of law in rate regulation 
causes speculation as to the success of the Central Electricity Board's 
plan for the purchase of the entire output of the "selected stations." 
Our long history of judicial control over valuation and rate making 
by virtue of the due process of law clause furnishes a most unfavorable 
background for a judgment of the British scheme for reducing the cost 
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of electricity and increasing the consumption thereof through the estab
lishment of a national system of transmission which is to purchase from 
the "selected stations" and sell to the retailers. 

When establishing the London Passenger Transport Board, Parliament 
hedged and refused to establish a definite standard for compensation of 
the owners of the transportation facilities which were transferred to the 
board. Parliament created a Passenger Transport Arbitration Tribunal 
and included within its jurisdiction, the decision of disputes relative to 
the consideration to be paid for existing transport undertakings. When 
the author outlines this procedure, which is designed to promote com
promises and give flexibility, one again thinks of the United States 
system of constitutional law. 

Throughout the book, the reader finds himself making comparisons 
with our system of administrative regulation of corresponding privately 
owned enterprises in this country and with the T. V. A., a recent national 
venture into the field of public ownership of the production and whole
saling of electricity with contractual provisions tending to control retail 
activities. The British system of taxing its public corporations, while 
demanding increased public service and financial success, stimulates 
speculation as to what will happen in the event of inability to carry the 
financial burden imposed by the issuance of obligations in payment 
of existing enterprises. The adoption by public corporations of a sys
tem of periodically purging themselves of weighty indebtedness through 
receivership , a system which characterizes our railroad industry, would 
savor of the expropriation of wealth. If the cost is not borne by the 
people using the service, the only alternative to expropriation is an in
creased burden to the taxpayers. 

Although brief in view of the scope and complexity of the subject 
matter treated , which means that summary treatment is given to many 
matters in which one is interested, British Experiments in Public Owner
ship and Control is a stimulating study. 

EUGENE A. NABORS* 

THE LAW OF TREATIES-BRITISH PRACTICE AND OPINIONS-by Arnold 
Duncan McNair.t Columbia University Press, New York, 1938. Pp. xxix, 578. 
$7.50. 

The author states that this volume "is designed to state the practice 
of the United Kingdom in the matter of Treaties, their Conclusion, their 
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Interpretation, the Scope of their Operation, their Termination and 
Modification, and the law which is relevant to these topics so far as it 
can be gathered from United Kingdom sources."1 The work is in the 
main a compilation of opinions of British law officers giving advice on 
legal questions pertaining to treaties. 

The author points out that the book is not a treatise, but a collection of 
opinions and practice. However, it may be observed that the author has 
to some extent interspersed comments among reproductions of opinions 
and has also undertaken to formulate at the beginning of some chap
ters general statements of rules, the application of which is illustrated 
by copious quotations of opinions. 

No government acting through administrative or judicial authorities 
can put on a treaty a final interpretation binding on another govern
ment. However, this volume contains an unusual, valuable collection 
of materials serving, as the author states, to reproduce or reflect views 
expressed by British authorities over a long span of years. 

It can probably be accurately said that rules and principles relating 
to the interpretation of treaties are borrowed to a considerable extent 
from domestic law, civil law and common law. Such rules and prin
ciples, by extensive application in international practice, have become 
incorporated into international law. 

Other legal questions pertaining to treaties are distinctively within 
the field of international law and practice. It seems to be somewhat 
odd that acts and records of governments should reveal so much 
confusion and diversity of views respecting such subjects as the effect 
of reservations to treaties; the conditions under which reservations can 
properly be made; the time of the coming into force of treaties; and 
their termination. These subjects do not appear to involve complicated 
questions which should frequently give rise to inter-nation difficulties. 
To be sure, unwarranted applications of the dangerous and vague doc
trine of rebus sic stantibus have furnished convenient excuses for in
fractions of treaties. 

When account is taken of differences of views with regard to the 
effect of war on treaties and with regard to the termination of treaties, 
which contain no provision for termination, it would seem to be rational 
and useful to recognize that no customary or conventional rules of law 
dealing comprehensively with _these matters have been formulated. Of 
course it is obvious that when so-called commercial treaties contain, 
as they of ten do, stipulations designed to safeguard rights of person and 

1P. vii. 
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property in time of war between the contracting parties, such stipula
tions are not terminated by war. 

FRED K. NIELSEN* 

CONSENT, FREEDOM AND POLITICAL OBLIGATION-by J. P. Plamenatz.t 
Oxford University Press, London, 1938. Pp. xiii, 161. $2.50. 

At a time when probably the most critical question for human con
sideration is that concerning the nature of the justification of obedience 
on the part of the individual to the State, one looks to the title and 
avowed purpose of this book with eagerness. Consent, Freedom, and 
Political Obligation are concepts which are at present subjected to so 
many diverse and contradictory interpretations and uses that any at
tempt which promised to examine them in the light of calm, dispas
sionate, philosophical investigation, and to arrive at some fundamental 
truths concerning them, must be welcomed by all with a certain expecta
tion of relief. 

"The purpose of this book", explains the author, "is to provide 
definitions of a number of words generally used by political thinkers, 
and to discover whether the duty of the governed to obey their govern
ments is, on the whole, greater in proportion to the extent to which the 
latter act with the consent of the former." 1 It cannot be questioned 
that any attempt to achieve such a noteworthy aim must be welcomed. 
Unfortunately, however, the circumstances which surround such an 
investigation place an almost overbearing task upon any who attempt it. 
The result cannot be accomplished by any loose thinking, and unfortu
nately, the author has been guilty of quite a bit. To state, therefore, 
that success in this venture has been achieved, is not admissible. 

The general purpose of the work is further limited by the author's 
further assertion that in arriving at these fundamental definitions, he 
will offer critiques of T . H. Green, Bernard Bosanquet, Jean Rousseau, 
and G. W. F. Hegel. 

Criticism of the theory of any man must be objective-it must 
be made by comparison with certain fundamental and unchanging ob
jective norms and principles, whose validity cannot rest upon the mere 
assertion of any other person. There is no value in subjective criti
cism. There is no value in criticism based upon "fundamental" prin-

*Solicitor, United States Department of State ; Professor of Procedure Before Inter
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ciples which are arbitrarily derived. Unless objective validity can be 
predicated on the principles of criticism, the critique ceases to be any
thing more than opinion, conviction, or whimsy. When the principles 
themselves can be questioned as to their universal objectivity, the effort, 
however laudable a goal it may have set for itself, becomes nothing 
more than an exrecise in dialectical gymnastics, unworthy of any uni
versal application as principle itself. 

Mr. Plamenatz has been guilty of facile and superficial mental gym
nastics. There is an unevenness in the thought-thread throughout which 
renders the work devoid of universal appeal. It is the very fact that 
there is a good deal of truth amidst a great deal of untruth which spoils 
the philosophical aspect of the book. 

"Consent", "freedom", and "rights" are the concepts around which 
the author attempts to set up his politico-philosophical theory or thesis. 

Unfortunately, however, from the very foundation stone of his sys
tem, he has built upon a false assumption. This assumption is "that 
the desired end ( of government) will be here taken to be the greatest 
good of the greatest number." As far as the philosophical aspect of 
the work is concerned, it can have very little value. If it arrives at 
truths of an objective validity, it will do so, obviously, quite by acci
dent, in spite of, rather than because of its fundamental assumptions. 
It is no justification of a so-called philosophical process to assert that 
the conclusions are, as a matter of fact, correct. 

Obviously, Mr. Plamenatz has been exposed to that classical Utilitar
ianism which, equally obviously, stalks the halls of Oxford. Desire, 
and desire by a mathematical majority is the criterion upon which the 
existence of government must be based and judged! · Now it is true that 
to the unthinking, this is a plausible starting point for a justification 
of democracy. It probably has not entered Mr. Plamenatz' mind that 
majorities can be as oppressively unjust as minorities-and if a specific 
reminder is needed, the present situation in Germany might be a ,propos. 

But let us pursue this argument further, and presuppose that "good" 
has a meaning apart from "fulfilment of desire", which fact also the 
author considers. Again, his attack is more or less superficial, since no
where (and with an avowed, deliberate intention) does he define "good". 
But let us define it, or at least point out the fact that there are two quite 
different aspects of "good" regardless of its definition. This distinction 
between the "subjective" and "objective" good has also escaped the 
author. Assuming that he means "subjective" good, which simply means 
that something or some end to be achieved presents itself to me, individu
ally, as good for me, the end of government cannot be merely the good 
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of the greatest number. What kind of government would it be which 
catered simply to the criminal desires· of a majority of its citizens? Jus
tice loses its value and meaning; government itself has been deprived of 
any reason for existence! But let us assume that he means absolute, 
objective good of the greatest number . Again this cannot be the end of 
government. Governments exist for the " common good" ,-the good of 
all, the real good of all , and be they democracies, aristocracies, or mon
archies, they are all charged with the same end-no man need have his 
real objective good denied him because of the "greater" good of a greater 
number! The minute that we destroy the duty of the government to 
foster the real, objective, good of its citizens, regardless of the wishes , 
and desires of those same citizens, that instant we have destroyed society, 
the state, government, human destiny itself . The American Declaration 
of Independence put it rather bluntly-"We hold these truths to be self
evident, that all men are created equal"-and that it is the duty of the 
government to respect that equality, not to ignore it on the basis of the 
majority. 

This, then , is the fundamental error of the work, and, therefore, it 
must be asserted that any truths which one may find hidden among 
the pages, cannot be the result of legitimate logical processes, but only 
the fortuitous result of accident. Apart from this, as I have remarked, 
the treatment is rather superficial, and countless examples of a failure 
to distinguish between objective and subjective concepts can be noted. 
It must be asserted in closing that if the object of the work was to 
strengthen the authority of government, and the sense of justice and 
responsibility of the citizens, the work comes dangerously near to doing 
the opposite, since it places government upon a most untenable 
foundation . 

JAMES F. LEAHIGH* 

CASES AND MATERIALS ON DOMESTIC RELATIONS-by Albert C. J acobs.t 
The Foundation Press, Inc., Chicago, 1939. Pp. Ix, 1011 . $6.50. 

If an objective standpoint is sought, one may evaluate this book in 
three ways: in comparison with the first edition; in contrast with other 
casebooks on the same subject; and in the broader light of other methods 
of teaching the same course. 

The present edition is substantially better than the first. Longer 
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experience in the use of the materials has indicated to the compiler the 
value of certain omissions and the inclusion of certain new sections. 
Among the topics eliminated are those dealing with the testimony of one 
spouse for or against the other, and confidential communications. The 
space allotted to the subject of breach of promise has been reduced. 
On the other hand, more attention is given to alimony, emancipation, 
support and maintenance of the spouses, antenuptial agreements , dower, 
curtesy, seduction, legitimacy, legitimation, adoption, community pro
perty, legislation dealing with alienation of affections and breach of 
promise, attacks on decrees of divorce and injunctions against obtaining 
a divorce. These changes give the student a well rounded picture of 
the entire field, a more satisfactory sampling of the statutory and case 
law, and a group of recent cases. The author has been commendably 
discriminating in the selection of items for inclusion. 

In contrast with other casebooks in the same field this volume includes 
the latest improvements. Elaborate footnotes following each principal 
case; summaries of the law, prepared by the compiler, and inserted at 
the_ beginning of several of the chapters and sections ; quotations from 
and references to sociological and other non-legal material; the reduc
tion to a minimum of early English citations-these and other factors 
are in line with the better practices in casebook organization. A student 
who reads this book from cover to cover will secure a thorough ground
ing in the principles of the law of domestic relations. 

The reviewer regrets that obvious space limitations prevented the 
inclusion of more non-legal material. The law of domestic relations 
has progressed less rapidly than social and economic conditions in the 
community and is said by some persons to be twenty years behind the 
times. It would be well to put the younger members of the bar on 
notice of the need to overcome this sociological lag. Additional criti
cal analyses of various rules of law and more factual material, per
haps in the form of statistical charts would have brought home to 
the student forcibly the criticism which is being directed by non
legal writers, professional and lay, against certain legal concepts which 
have their roots in the system of medieval ecclesiastical law. But, of 
course, a paragraph at the beginning of each section would have added 
greatly to the size of the book. 

After we admit the excellence of the present volume, it is desirable 
to face still another question: is a casebook the most effective device 
for teaching the case method? Under certain conditions of mass educa
tion, limited library facilities, overworked instructors, etc., a carefully 
selected set of cases and materials may be almost invaluable; but the 
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process of selection contains a germ of what may be called totalitarian 
technique. It tempts the user-student or instructor-to accept the 
covers of the book as the limits of the field of research. The better the 
book the greater the temptation. It also rivets upon the course certain 
time consuming routines such as briefing and reciting upon cases. There 
is a point at which adherence to such practices ceases to yield profit 
because of the increasing drudgery. If the purpose of a legal educa
tion is to help the student to think like a lawyer, an argument may be 
advanced that whatever the materials and methods employed, they 
should introduce the class to the subject from the standpoint of the 
practicing lawyer rather than from the background of the judge or the 
legal scholar. 

The present reviewer has been faced with these problems in a two 
hour course for one semester. Most of the students were in their 
third year; but even those in the second year had adequately mastered 
the twin arts of briefing and reciting on cases. The student prepara
tiqn consisted in measured assignments of fifteen or twenty pages from 
a casebook. The classroom work involved recitation and hypothetical 
cases. Allowing reasonable time for discussion, not more than 500 pages, 
in any year, was covered. The instant book contains 1002 pages. The 
inevitable gulf between desire and achievement was enough to produce 
in the mind of the instructor, and perhaps of the student, a sense of 
repression and something approximating claustrophobia. 

An escape device was found in an experiment in what may be called 
democratic pedagogy. It involved a change both in student preparation 
and classroom technique. The objectives were: to cover more ground 
by reducing to a minimum the more mechanical parts of the process ; to 
encourage the law student to overcome his fear of law books, law 
libraries, and unorthodox material, and, from the beginning to use the 
tools which the practicing lawyer regards as necessary ; to add to experi
ence in the mental process of analysis of known factual situations to 
discover rules of law, some further training in the art of applying known 
rules of law to unexpected facts , and thus make each class meeting a 
miniature of the final examination; to encourage the class to do indi
vidual research, to think like lawyers in active practice. 

The material for student preparation included the resources of the 
law library, digests, textbooks, legal periodicals, decisions of appellate 
courts; the resources of the university library, sociological and other 
non-legal material; the files of the local clerk of court, and of law offices, 
legal aid societies and social agencies. 

The method was to assign the student no cases to brief, but to ap-
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proach the subject one small section at a time, and require each member 
of the class to investigate certain material which contains references 
to pertinent rules of law or procedure. Sometimes this might be a law 
review note; and again the pleadings in a case pending in the trial court. 
He was instructed to prepare a brief written report of his research, indi
cating what authorities he had consulted, and his conclusions as to the 
rules of the law. As the class was small, copies for everyone could be 
made and distributed. It was expected that he would come to class with 
this report and with an understanding of the rules of law and the related 
sociological problems. 

The classroom conferences were equally different from those in the 
orthodox course. The instructor, as his contribution, brought a large 
number of digested cases. The hour was devoted to a statement of 
facts by the instructor, an analysis and application of principles by 
the student, followed by general discussion. Perhaps twice as many 
cases were covered as before. The students expressed themselves as 
pref erring this method. 

It is in the interest of the development of the casebook, as well as of 
legal education generally, that the widest sort of experimentation, con
sistent with sound training, should be developed. To assume that a 
casebook is, and will be, the best pedagogical method is not realistic. 
The aversion of students to the routine of briefing cases may be a 
straw showing how the wind is blowing. The instant volume is excellent, 
if one accepts comparison with the first edition and with other books in 
the field . But all casebooks have certain defects that are incident to 
their good qualities. Mark Hopkins and the traditional student may 
find the best log solid but limiting. If they took a walk together through 
the woods they might discover other matters of educational interest. 
They cannot tell until they try. The inevitable risks lend spice to the 
adventure. 

JOHN S. BRADWAY* 
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