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SCHMITTHOFF*

INTRODUCTION

JT IS a paramount principle of the common law that persons should be
at liberty to arrange their contractual affairs according to their discretion; the law will only interfere if required to do so by the superior
requirements of society, or in technical language, by public policy. The
principle of liberty of contracting has found its classical expression in
the following words of Jessel, M. R.:
"if there is one thing which more than another public policy requires it is
that men of full age and competent understanding shall have the utmost liberty
of contracting." 1

The law of contracts attributes a particularly exalted position to the
intention of the parties. In the countries which have built their law on
the Roman system, the incidents relating to the discharge of the obligation are governed by positive prescripts of the respective codes. These
enactments provide, for instance, under what conditions the performance of a contract shall be considered as frustrated or what principles
shall govern the measure of damages. In the common law such statutory
aids are largely absent; here the solution has to be found by reverting
to the ultimate source of the agreement: the will of the parties. The
common law judges deduced the rules governing the breach of contract
from the same principle which dominates the formation of it, namely,
the express or implied intention of the parties. Rules like those in
*LL.M ., London, LL.D ., Berlin; Counsel, Gray's Inn, Nov. 17, 1936; Author: Recent
Reform of Legal Education in Germany [1936] J. Soc. Pua. T. OF L. 34; The International Government Loan (1937) 19 J. COMP. LEG. & INT. L . 179 ; The Origin of the
Joint-Stock Campany (1939) 3 U. OF TORONTO L. J. 74.
1
Printing & Numerical Registering Co. v. Sampson, L. R. 19 Eq. 462, 465 (1875).
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Taylor v. Caldwelf or Hadley v. Baxendale 3 rest on the principle that
the contract shall be governed in all respects by the intention of the
parties.
It is not surprising, therefore, that the courts, when examining the
consequences of a contract extending over several territorial units, resorted to the same "fundamental principle" .4 The English courts held
that such contract is governed by the legal system to which the parties
intended to submit their agreement. The "proper law" of the contract
is the law which the parties have expressly or impliedly intended to
apply. This doctrine, for the sake of brevity called the proper law doctrine, is comprehensible in its fundamental nature only if connected
with the position attributed to the intention of the parties in the municipal sphere of English law. It is but the application in the province
of the conflict of laws, of the general rule that the parties are at liberty
to regulate their contractual relations according to their discretion. At
the ·same time, it is a practical consequence of the juristic assertion that
the conflict of laws forms part of the municipal system.
If conflictual disputes arise in connection with persons or tangible
objects, the analytical examination will always take as the starting point
some natural link of connection. The obvious point of connection is, in
the case of persons, the domicil of the de cuius; and, in the case of
tangible objects, the situs of the land or thing. It is difficult to discern
a natural point of connection in the case of legal abstractions such as
contracts. It is merely a figure of speech to allocate a "seat" 5 to an
obligation. However, it appears natural to attach great weight to the
place where the contract was concluded-lex loci contractus-for "whoso
goes to Rome must do as those at Rome do." 6 Dicey comments on
the importance attached to the lex loci contractus particularly by early
authorities, and he also points to the substantial change which this conception later underwent without alteration in the terminology. He says:
" English judges, when, a couple of centuries ago, they were for the first time
called upon to deal frequently with the conflict of laws, no doubt conceived that
matters of form, matters of substance, and, in short, everything connected with
a contract, except matters of procedure, were governed by the lex loci contractus,
and these words they interpreted as meaning 'the law of the place where the
•3 B. & S. 826, 833, 122 Eng. Re . 309, 312 (Q. B. 1863); F . A. Tamplin Co. v . AngloM exican Co ., [1916] 2 A. C. 397.
8
9 Ex. 341 (1854).
'Per curiam in Vita Food Products v . Unus Shipping Co., [1939 ] A. C. 277, 282 (P. C.).
"VoN SAVIGNY, PRIVATE I NTERNATIONAL L AW (Guthrie's trans. 1880) 197.
"Per Willes, J., in Lloyd v. Guihert, L. R. 1 Q. B. 115, 120 (1865).
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contract was made.' . . . English Courts soon found it necessary, when interpreting contracts which contained in them some foreign element, to give effect
to other laws besides the law of the place where the contract was made, and
especially, as regards the mode of performing a contract, to the law of the place
of performance (lex loci solutionis). This change of doctrine was, a!3 often
happens in the case of judicial legislation, combined with verbal adherence to an
old formula not really consistent with the new theory. The expression lex loci
contractus was retained , but was re-interpreted so as to mean 'not the law of
the country where a contract was made,' but the 'law of the country with a view
to the law whereof a contract was made.' " 7

Dicey's observations describe the process by which the courts came to
admit a qualification of the "instinctive" 8 test of the lex loci contractus
in cases where the law of the place of performance, lex loci solutionis,
appeared more appropriate. It was soon recognized that neither the lex
loci contractus nor the lex loci solutionis covered all cases, and that
these two rules were merely expressions of a third principle of much
more general application, namely, that the contract is governed by the
law which the parties expressly or presumably intended to apply to it.
A reference to this doctrine, which as we have seen is termed the
proper law doctrine, is already to be found in a judgment of Lord Mansfield, 9 which can be considered as the historical origin of the proper
law doctrine in English law. 10
2.

THE PRESENT POSITION

To-day the doctrine of the proper law is established as the undisputed
rule of the English conflict of laws, as far as contractual issues are concerned.
The doctrine has been stated by Lord Atkin in R ex v. International
Trustee :11
"The legal principles which are to guide an English Court on the question
of the proper law of a contract are now well settled. It is the law which the
parties intended to apply. Their intention will be ascertained by the intention
'DICEY, CONFLICT OF LAWS (Keith's ed. 1932) 885. See also 2 BEALE, CONFLICT OF LAWS
(1935) 1082. FooTE, PRIVATE INTERNATIONAL LAW (Bellot's ed . 1925) 375 says: " The lex
loci contractus has always been an ambiguous term , which jurists have interpreted either
as the lex loci celebrationis or solutionis, the law of the place where the contract was
entered into, or of that where it was performed, according to the tendency of their
peculiar views."
8
2 BEALE, CONFLICT OF LAWS (1935) 1171.
"Robinson v. Bland, 2 Burr. 1077, 1078, 97 Eng. Re. 717, 722 (K. B. 1760); the reports
in 1 Wm. Bl. 234, 256 are slightly different.
10
2 BEALE, CONFLICT OF LAWS (1935) 1093.
11
(1937) A. C. 500.
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expressed in the contract if any, which will be conclusive. If no intention be
expressed the intention will be presumed by the Court from the terms of the
contract and the relevant surrounding circumstances. In coming to its conclusion the Court will be guided by rules which indicate that particular facts or
conditions lead to a prima facie inference, in some cases an almost conclusive
inference, as to the intention of the parties to apply a particular law: e.g., the
country where the contract is made, the country where the contract is to be
performed, if the contract relates to immovables the country where they are
situate, the country under whose flag the ship sails in which goods are contracted
to be carried. But all these rules but serve to give prima facie indications of
intention: they are all capable to being overcome by counter indications, however
difficult it may be in some cases to find such." 12

Another statement of the proper law doctrine is contained in a famous
passage of Bowen, L. J., in Jacobs v. Credit Lyonnais: 13
"The first matter we have to determine is, whether this contract is to be
construed according to English law or according to French. To decide this
point we must turn to the contract itself, for it is open in all cases for parties
to make such agreement as they please as to incorporating the provisions of any
foreign law with their contracts. What is to be the law by which a contract,
or any part of it, is to be governed or applied, must be always a matter of construction of the contract itself as read by the light of the subject-matter and
of the surrounding circumstances. Certain presumptions or rules in this respect
have been laid down by juridical writers of different countries and accepted by
the Courts, based upon common sense, upon business convenience, and upon
the comity of nations; but these are only presumptions or prima facie rules that
are caR_able of being displaced, wherever the clear intention of the parties can
be gathered from the document itself and from the nature of the transaction." 14

3.

ASCERTAINMENT OF THE INTENTION OF THE PARTIES

The determination of the proper law of the contract will not involve
any difficulty if the parties were so wise as to record expressly which
legal system was to apply to their agreement. 15 Thus, the contract of
loan, which had to be interpreted in Feist v. Societe Intercommunale
Belge d' Electricite,1 6 stated expressly "that the bond should be construed
and the rights of the parties regulated according to the law of England
uld. at 529.
u12 Q. B. D . 589 (C. A. 1884).
16
1d. at 599-600. Other statements of the proper law doctrine are contained in Lloyd v.
Guibert (per Willes, J.) , L. R . 1 Q. B. 115, 120, 122, 123 (1865); Hamlyn & Co . v. Talisker Distillery (per Lord Watson), [1894] A. C. 202, 212; British South Africa Co. v. De
Beers Consolidated Mines Co. Ltd. (per Swinfen Eady, J.), [1910] 1 Ch. 354, 381.
l&J'he draftsman of an international agreement should take care to provide expressly for
the application of a particular territorial legal system.
11

(1934] A. C. 161.
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as a contract made and according to the terms thereof to be performed
in England." However, we shall see later that the discretion of the
parties to elect the proper law, is not unlimited. In particular, their intention must be exercised bona fide and for a legal purpose.
A problem of great perplexity arises if the parties have omitted to
express the .law which is to govern their agreement. The difficulty is
enhanced by the experience that, in many cases, the possibility of a
conflictual dispute was clearly absent from their minds. The "presumed
intention" of the parties has, therefore, to be inf erred from the surrounding circumstances of the contract. This is a problem of case
connection similar to but no less complex than the problem of ascertaining a domicil of choice. It can hardly be disputed that in many cases
the search for the presumed intention means actually that the courts
insert in the contract a provision which the parties would probably have
inserted if "their attention had been directed to contingencies which escaped their notice.m 7 So far, Westlake's observation is true that the
intention is in fact "fictitious." In these cases the task of the court is to
find out "that ... law ... with which the transaction has the most real
connection.ms However, even in these cases the criterion of the "presumed intention" is not an empty phrase. A contract may reveal an
unusual state of mind of the parties. In such a case, the court, when
determining the "presumed" intention of the parties, will, it is believed,
also take into account the peculiar attitude of the parties as revealed by
the provisions of the agreement, and will decline to be guided only by
the consideration of what men can be supposed to have reasonably intended in usual circumstances.
All facts and incidents surrounding the case have to be examined for
the ascertainment of the intention which the parties presumably had
with respect to the proper law of the contract. The "complexion"19 of
the contract, "the character of the contract, and the nature of the transaction"20 have to be considered; "one must look at all the circumstances,"21 and it should not be overlooked that "the intention must be
D1cEY, CONFLICT OF LAWS (Keith's ed. 1932) 666.
"'WESTLAKE, PRIVATE INTERNATIONAL LAW (Bentwich's ed. 1925) § 212 . Kekewich, J., in
South African Breweries Ltd. v. King, [1899) 2 Ch. 173, 183, approves of this passage of
Westlake.
19
Per Lord Atkin , in Rex v. International Trustee, [1937] A. C. 500, 554.
"'Per Bowen, L. J., in Jacobs v. Credit Lyonnais, 12 Q. B. D. 589, 601 (C. A. 1884).
21
Per Brett, L. J., in Chartered Mercantile Bank of India v. Netherlands India Steam
Navigation Co., 10 Q. B. D. 521, 529 (1883).
17
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the intention of both, not of one party alone." 22 "Stereotyped rules
laid down by juridical writers cannot, therefore, be accepted as infallible canons of interpretation in these days, when commercial transactions have altered in character and increased in complexity: and there
can be no hard-and-fast rule by which to construe the multiform commercial agreements with which in modern times we have to deal." 23 The
single facts, to which the courts have attached importance, are manifold.
Among them are: the place where the contract has been concluded, 24
the place where the contract has to be performed, 25 the language and
terminology employed by the parties, 26 the form of the documents made
with respect to the transaction,27 the personality of the parties, 28 the
subject matter of the contract,29 a submission to arbitration,30 the situation of the funds which are liable for the discharge3J. or security of the
obligation, a connection with a preceding transaction,32 and the effect
attributed to the transaction by a particular legal system. 33 To some of
""Per Lord Russel in Rex v. International Trustee, [1937] A. C. 500, 557; Peninsular
& 0 . Steam Navigation Co . v. Shand, 3 . Moore P. C. N. S. 272, 292, 13 Eng. Re. 113, 121
(P. C. 1865).
23
Per Bowen, L. J ., in Jacobs v. Credit Lyonnais, 12 Q. B . D . 529, 601 (C. A. 1884).
""Lloyd v. Guibert, L . R. 1 Q. B. 115, 122 (1865); J acobs v. Credit Lyonnais, 12 Q. B.
D. 589, 596 , 597 , 600 (C . A. 1884); Peninsular & 0 . Steam Navigation Co. v. Shand, 3
Moore P . C. N. S. 272, 13 Eng. Re. 113 (P. C. 1865); In re Missouri Steamship• Co ., 42
Ch. D. 32 1, 326 (C . A. 1889); British South Africa Co. v. De Beers Consolidated Mines
Co . Ltd ., [1910] 1 Ch. 354, 381.
a,Lloyd v. Guibert, L. R . 1 Q. B. 115, 122 (1865); Hamlyn & Co. v. Talisker Distillery,
[1894] A. C. 202; Chatenay v . Brazilian Submarine Telegraph Co., [1891] 1 Q. B.
79, 83 (C. A.); Benaim v. Debona, [1924) A. C. 514, 520 (P. C.); Adelaide Electric Supply: Co. Ltd. v . Prudential Co. Ltd., [1934) A. C. 122 , 145, 151; Ralli Bros v. Compania
Naviera, [1920) 1 K. B . 614, 630, 631.
""Spurrier v. La Cloche, [1902) A. C. 446, 450 (P. C.); Chantenay v. Brazilian Submarine Telegraph Co ., [1891) 1 Q. B . 79, 82 (C. A.).
2'7The Adriatic, [1931) P. 241; Royal Exchange v. Vega, [1902) 2 K. B. 384 (C. A.).
""Rex v . International Trustee, [1937) A. C. 500, 531, 557, 574.
"'Whether it j5 a contract relating to land (British South African Co. v. De Beers Consolidated Mines, [1910] 1 Ch. 354, 383); or a contract relating to a marriage settlement
(In re Fitzgerald , [1904) 1 Ch . 573 , 587 (C. A.); or a contract of affreightment (In re
Missouri Steamship Co., 42 Ch . D . 32 1, 327 (C. A. 1889); Chartered Bank of India 'II.
Netherlands India Steam Navigation Co. , 10 Q. B. D . 521, 529 (C . A. 1883) .
"°Hamlyn & Co . v. Talisker Distillery , [1894) A . C. 202, 208; Spurrier v. La Cloche,
[1902) A. C. 446, 450 (P . C .); Maritime Insurance Co . Ltd. v. Assecuranz Union von
1865, [1935) 79 SoL. J. 403 .
31
Spurrier v. La Cloche, [1902) A. C. 446 , 450 (P. C.).
3"R_ex v. International Trustee, [1937) A. C. 500, 554, 558. But see South African Breweries Ltd. v. King, [1899] 2 Ch. 173, 180.
83J>eninsular & 0 . Steam Navigation Co. v. Shand, 3 Moore P . C. N . S. 272, 13 Eng. Re.
113 (P. C. 1865); In re Fitzgerald, [1904) 1 Ch. 573 (C. A.).
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these facts the courts have attached more weight than to others, and
thus certain presumptions designed to assist in the determination of the
proper law of the contract have been evolved. These presumptions have
one feature in common: they are in the nature of "prima fade inferences" only, rebuttable by the surrounding circumstances of the case.
Some of these presumptions are of a general character. There exists, for
instance, a strong presumption in favour of the lex loci contractus if the
place of conclusion and performance of the contract are identical. The
parties can, further, be presumed to have subjected their agreement to
the lex loci solutionis if the places of conclusion and of performance are
different. Other presumptions are of a special nature, applicable to
particular contracts only, e.g., the presumption in favor of the law of
the flag as regards contracts of affreightment; that in favour of the
matrimonial domicil in the case of marriage settlement; or that in favor
of the lex situs as regards contracts relating to land. The persuasive force
of these presumptions is a matter of degree. In some cases, it is difficult
to overcome them; thus , the presumption in favor of the lex situs in the
case of contracts relating to land is cogent though not conclusive. In
other cases, such as the presumption in favor of the law of the flag, the
burden of proof required to rebut the established presumption is rather
slight.
4.

THE UNIVERSALITY OF THE PROPER LAW DOCTRINE

It is now necessary to consider whether all the incidents of a contract
are governed by the proper law doctrine, or whether different considerations apply to the different aspects of the contract. In short, the problem is whether the capacity to conclude a contract, the form of the
contract, and its essential validity are all governed by the proper law
of the contract. Dicey34 and Westlake35 apply the proper law doctrine
only to questions pertaining to essential validity and treat capacity and
form as governed by distinct rules, though Dicey records, passim, "the
tendency of English Courts to ref er every question connected with a
contract to the law by which the parties intended the contract to be
governed." 36 According to Foote, the theoretical principle is that "the
intention of the parties should be deferred to when interpreting and
enforcing a contract in all respects except two-the question of their
capacity to contract, and the question of the legality of that for which
"'DICEY, CONFLICT OF LAWS

(Keith's ed. 1932) 158-162.
(Bentwich's ed. 1925) 294-309, §§ 207-215.
(Keith's ed. 1932) 646 .

"'WESTLAKE, PRIVATE INTERNATIONAL LAW
""DICEY, CONFLICT OF LAWS
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they have contracted." 37 Dr. Cheshire, whilst treating the proper law
doctrine in the traditional way, namely, under the essential validity of
the contract, has attributed such great importance to the proper law
when dealing with the capacity of a contract and the formal validity of
the contract, that it may seem justifiable to claim his authority in favor
of the general application of the proper law doctrine. In connection with
the form of the contract, Dr. Cheshire makes the following observations:
"Judicial statements of a past age cannot now be taken at their face value, for
all that they amount to, when rightly considered, is the early nineteenth-century
method of stating the modern principle of the 'proper law'." 38

We cannot consult, in this connection, the American writers (though, as
has been observed by Lord Wright, it is "desirable to have uniformity
in the law of contracts as far as possible in our two countries") 39 because
the attitude of American law differs in this respect from that of English
law. The American writers consider not the proper law, but the lex loci
contractus as the general principle applicable to contracts. This principle coincides with the lex actus which is of ten regarded as governing the
capacity and formal validity of a contract. The American jurists arrive,
therefore, at a universal principle governing all incidents of a contract
without the apparent difficulty encountered in the English conflict of
laws. However, Professor Beale, when discussing the English doctrine,
expresses the view that it does not seem theoretically possible, according
to principles of the common law, to support a distinction between capacity and formal validity on the one hand and essential validity of the
contract on the other hand. 40 The view that the rule of the proper law
doctrine extends to all incidents of the contract is, it is believed, in
accordance with the English judicial authorities. In, In re Missouri
Steamship Company,41 Chitty, J., when discussing whether the principles
evolved in construing a contract apply equally to the validity of the
stipulations, observes:
"Any distinctions founded on the difference of these questions were not rested
on substantial ground, and would lead to uncertainty and confusion in mercantile transactions of this character."
07
FooTE, PRIVATE INTERNATIONAL LAw (Bellot's ed. 1925) 375, 376.
""CHESHIRE, PRIVATE INTERNATIONAL LAW (2d ed. 1938) 246.
31
Beresford v. Royal Insurance Co., [1937] 2 K. B. 197, 216 (C. A.).
""2 BEALE, CONFLICT OF LAWS (1935) 1100.
<>42 Ch. D. 321, 327, 328 (C. A. 1889); Pearson, J., came to a similar conclusion, In re
Marseilles Extension Railway & Land Co., 30 Ch. D. 598, 602 (1885).
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J., after referring to earlier authorities, says the general rule is that the "construction of the contract,
and all its incidents" are to be governed by certain legal rules. Even
Swinfen Eady, J.,43 when saying that "in cases where a contract is not
immoral, nor contrary to public policy, a solution of the question by
what law the contract is to be governed is arrived at when it has been
ascertained by what law the contracting parties intended it to be governed," admits an exception to the universal application of the proper
law doctrine but only for the case of public policy and not for the
incidents of capacity and form. It will be observed later that the proper
law doctrine, like every other conflictual rule, is supplemented by the
ultimate reservation in favor of the public policy of the lex Jori which
can divest a duly acquired right of the protection usually accorded to it.
The result is that, in English law all the incidents of a contract,
whether capacity, form, essential validity, or discharge, are governed
by the same principle, n~mely, the doctrine of the proper law.

In Jacobs v. Credit Lyonnais,42 Denman,

5.

THE "SPLIT" IDEA

It should not be concluded from the use of the expression " proper law
of the contract" or terminology such as "whether the contract is an
English contract, a French contract, a German contract, and so on" 44
or whether the bill of exchange is an "English bill" or, "French bill" ,4 5
that all the incidents of a contract are necessarily governed by the same
legal system. Nor should this conclusion be drawn from the universal
application of the proper law doctrine which has just been discussed.
The principle of the general application of the proper law doctrine means
merely that the same elastic rule has to be employed for ascertaining
all contractual incidents, and it does not provide an answer to the
question which we are now examining, namely, whether the parties are
at liberty to subject different aspects of the contract to different legal
systems.
If we bear in mind that the proper law doctrine merely reflects in
the contractual sphere the eminence conceded to the intention of the
parties in the general law of contracts, then it will seem to be merely the
"12 Q. B. D. 589, 596 ( C. A. 1884). Italics supplied .
..British South African Co. v. De Beers Consolidated Mines Ltd., [1910] 1 Ch. 354, 381.
"CHESHIRE, PRIVATE INTERNATIONAL LAW (2d ed. 1938) 254, (with reference to Spurrier
v. La Cloche, [1902] A. C. 446, 450 (P. C.).
-Pearson, J., In re Marseilles Extension Railway & Land Co., 30 Ch. D . 598, 602 (1885).
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logical conclusion that the parties can subject parts of the contract to
different legal systems.
Thus, if two Dutchmen conclude a contract of sale of goods in Paris
in the French form stipulating that the vendor should deliver the goods
to the purchaser's representatives in Chile, the parties may very well
have intended the application of the( a) French law to the formal validity of the contract;
(b) Dutch law to its essential validity ( except performance) and
( c) Chilean law to the performance of the stipulations therein.
The view that the parties can subject different parts of their agreement to different legal systems is supported by ample authority. Swinfeo
Eady, J., stated the rule in broad terms: 46 "Again, different laws may
apply to different parts of a contract if the parties so intend." In
Chamb erlain v. Napier,41 Hall, V. C., remarked , with respect to a marriage settlement, that certain portions of the contract, namely, those
referring to English realty, were to be construed as an English contract,
while in all other respects the agreement must be dealt with as Scotch.
The idea that different legal systems may govern different aspects of
the contract has in particular found judicial recognition in the case of
an obligation that is to be performed at a place other than that where
the contract was concluded. In these cases, it is indeed usual for the
performance of the obligation to be governed by the lex solutionis whilst
the formation and construction of the contract is ascertained by a different law. Thus, Lord Roche observed in King v. International Trustee: 48
" But in English law a transaction may be regulated in general by the
law of one country although as to parts of that transaction which are to be
performed in another country the law of that other country may be the law
applicable."

Further, in Adelaide Electric Supply Company v. Prudential Assurance
Company, 49 Lord Wright said:
"It is established that prima facie, whatever is the proper law of a contract
regarded as a whole, the law of the place of performance should be applied
in respect of any particular obligation which is performable in a particular
country other than the country of the proper law of the contract."

The operation of the "split" idea is indicated by the facts in Chatenay
...British
"15 Ch.
"'8[1937)
' "[1934)

South African Co. v. De Beers Consolidated Mines Ltd., [1910) 1 Ch . 354, 383.
D. 614, 631 (1880).
A. C. 500, 574.
A. C. 122 , 151.
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v. Brazilian Submarine T elegraph Company. 50 In this case, the Court
of Appeal had to consider the proper law of an authority to buy and
sell shares. The document was executed by a Brazilian national in the
Portuguese language and addressed to a broker resident in London.
The meaning of the words of the authority was not ascertained by the
evidence of expert witnesses, and the court had to assume that the
authority might empower the broker to deal in these shares in different
countries.
Lord Esher, M. R. , had no hesitation in saying that if according to its
language the authority meant that it could be acted upon in different
countries, then the legal effect would be that the parties intended to
submit every transaction to the legal sys tem in whose jurisdiction the
transaction was carried out.
The idea that the parties can subject different parts of the contract
to different legal systems is recognised by writers such as Dicey 51 and
Dr. Cheshire. 52
The combined effect of the "split" idea and the doctrine of the
universal application of the proper law theory leads to the following
result. It has already been observed that we are assisted in the determination of the proper law by presumptions of various force. These presumptions may extend to contracts as entities (e.g ., the presumption in
favour of the lex situs in case of contracts relating to land) or they may
be restricted in their application to particular incidents of the contract
( e.g., the presumption that the capacity to conclude a mercantile contract or the form of such a contract are governed by the law of the place
where the contract was concluded ) . Though the two presumptions
which have just been mentioned are weighty, it has to be insisted, in
principle, that they are no less flexible than any other presumption designed to assist in the ascertainment of the proper law. Whether these
presumptions are more or less easily displaced, whether they are applicable to all or to some contractual incidents, their intrinsic quality is
always the same. Their rebuttability is always a matter of degree, depending on the intention of the parties as gathered from the surround"° [1 891] 1 Q. B. 79 ; see Bowen , L . J. , in J acobs v. Credit Lyonnais, [1884] 12 Q. B .
589 ; cf. H erschell, L. C., in H amlyn & Co. v . T alisker Distillery, [1 894 ] A. C. 202 ;
see Hanworth , M. R ., in Broken Hill Proprietary Co. Ltd. v . L atham , [1 933 ] 1 Ch. 373
(C. A.) ; Lord Wright in Mount Albert Borough Council v. Australasian T emperance and
General Mutual Life Assurance Society , [1938] A. C. 224 (P . C.).
"'DICEY, CoNl'T.ICT OF LAWS (Keith's ed. 1932) rule 161, subrule 3, note the words
"especially as to the mode of performance".
"'CHESHIRE, PRIVATE INTERNATIONAL LAW (2d ed. 1938) 257 .
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ing circumstances, and their flexibility is an axiom of the conflict of laws.
Any attempt to deny this would render the doctrine of the proper law
meaningless.
6.

LIMITATIONS OF THB PROPER LAW DOCTRINE

The intention of the parties governs all aspects of the contract; it may
provide for the application of different legal systems to different parts of
the agreement; but it is subject to certain limitations designed, mainly,
to prevent an abuse of the discretion conferred on the parties by the law.
When now attempting to define the limitations of the proper law
doctrine, it should be borne in mind that, in view of the importance attributed to the intention of the parties in the English law of contracts,
their liberty to choose the proper law must be wide, and that the same
reluctance prevails here to restrict liberty of contracting which can be
observed in the municipal sphere of the law of contracts. The limitations of the proper law doctrine have recently been restated by the Privy
Council in the following terms:
" . . . where there is an express statement by the parties of their intention
to select the law of the contract, it is difficult to see what qualifications are
possible, provided the intention expressed is bona fide and legal, and provided
there is no reason for avoiding the choice on the ground of public policy." 53

Of the two bars for the exercise of the discretion of the parties the
latter needs no elaboration, for in all provinces of the conflict of laws
the courts will ref use to give effect to a foreign legal system which is
incompatible with the public policy of the lex f ori, and since contracts
not containing a foreign element can be avoided on the ground of public
policy, those extending over several territorial jurisdictions can hardly be
in a more favorable position. It is the first of these requirements which
operates as an actual limitation upon the discretion of the parties, by
providing that the parties must apply their intention bona fide and for
a legal purpose. To appreciate the exact quality of this limitation, a
distinction should be drawn between the choice of law and the consequences of the choice. The parties are free to choose any law which
they desire whether their contract has, in fact, a connection with that
law or not, but once they have chosen they must abide by their choice
and accept its consequences whatever they may be. "No one can maintain that persons who really contract under one law can by pretending
that they are contracting under another law render valid an agreement
""Vita Food Products v . Unus Shipping Co., [1939] A. C. 277 (P. C.) .
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which that law treats as void or voidable." 54 Nor is it impossible for
the law to detect the true intention of the parties. If parties were to
attempt to evade the consequences of their own choice by submitting a
particular consequence which would be void under the intended law, to
another legal system, their choice would, it is believed, not be considered
as a bona fide expression of their intention. 'T hus , if a contract in restraint of trade, invalid in England but performable in the country X,
were to contain a clause providing that the contract shall be governed
by English law, apart from its validity which shall be tested by the law
of Y ( under which the contract would be valid ), it is submitted that
the parties would not have acted bona fide and would not be permitted
to escape the result of their express choice by masquerading as an incident of the contract what is actually a consequence of their choice.
Apart from the two limitations just discussed, the liberty of the parties
to choose the law applicable to their agreement is not restricted. It is ,
in particular, not required that the law intended by the parties should,
in fact, have any connection with the surrounding circumstances of tl_ie
case,55 and nothing could, for example, prevent the two Dutchmen
concluding in Paris a contract to be performed in Chile, 56 to elect English law as the proper law of the contract.
The lack of distinguishing between the <;:hoice of the proper law and
the consequences flowing from such a choice accounts further for the
assertion that, in the absence of an express intention of the parties, there
exists a presumption in favor of the law which renders effective an agreement that otherwise would be invalid. It has been maintained, not
without judicial authority,57 that this presumption in favor of the most
effective law, "which is an application of the maxim of construction ut
res magis valeat quam pereat, is of importance." 58 However, if such a
presumption really existed, it would lead to the strange result that the
express intention of the parties to choose a law rendering an otherwise
void contract valid, would have to be disregarded, for want of bona
fide, whilst the same intention, if implied, would be unimpeachable.
This rule of construction is certainly not applicable if the contract re"'DICEY, CONFLICT OF LAWS (Keith's ed. 1932) 965.
Vita Food Products v. Unus Shipping Co ., [1939) A. C. 277, 299 (disapproving of The
Tomi, [1932) P. 78 (C. A.).
66
See supra p. 456.
"'Dicta by Lord Herschel and Lord Ashbourne in Hamlyn & Co. v . Talisker Distillery,
(1894) A. C. 202; per curiam in Peninsular & 0 . Steam Navigation Co. v. Shand , 3 M oore
P. C. N. S. 272; per Fry, L. J., In re Missouri Steamship Co. , 42 Ch . D . 321 (1889 C. A.).
""Cm:sHIRE, PRIVATE INTERNATIONAL LAW ( 2d ed. 1938) 269.
15
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veals either an express intention of the parties to disregard the invalidity
of the contract resulting from their choice of law 59 or at least an indifference regarding the enforceability of their stipulations. Thus, in
South African Breweries Ltd. v. King, 6° Kekewich, J., observed:
"The reasonable conclusion is that they intended to make and accept
the stipulation for what it was worth; and I cannot bring myself to think that,
under such circumstances, the judgment of the Court on the question whether
the contract should be governed by English or other law depends on the possibility or even probability that the restrictive stipulation can be enforced in one
event but not in the other."

Cases arise more frequently where the parties have not expressly
disregarded the invalidity of their agreement under the intended law,
but have never entertained any doubt that their agreement was valid
according to that law. Here again, it would be begging the question to
argue from the effect of the choice of law to the choice itself. The
"fallacious basis" of this argument was exposed by Lord Russell in
King v. International Trustee, 61 when saying:
" ... it must be borne in mind that to ascertain what rights and obligations
arise under a contract is a matter quite distinct from the enforcement of those
rights and obligations when ascertained."

The result is that a presumption in favor of the most effective law, if
such inference exists at all, can never surmount the limitations inherent
m the proper law doctrine.

7.

COMPARISON BETWEEN ENGLISH AND AMERICAN LAW

It is intended to conclude the theoretical explanation of the proper
law doctrine with a comparison between the English and the American
rules on the subject. Before so doing, it seems, however, necessary to
dispose of a juristic objection raised against the proper law doctrine.
This doctrine has been attacked by an eminent writer as an " easy generalisation", "an academic theory posing as a rule of law." He states
that "the proper law of contracts corresponds to the ether of the
scientists or the God of the theologians." 62 These observations comment,
in the main, on the absence of hard and fast rules for ascertaining the
law governing the contract. However, we shall see from American law
..,Maritime Insurance Co . Ltd. v. Assecuranz Union von 1865, [1935] 79 SoL. J. 403.
00
[ 1899] 2 Ch. 173, 181 (P. C.) .
61
[1937] A. C. 500, 557.
~oster, Some Defects in the English Rules of Conflict of Laws (1935) BRIT. Y. B. !NT.
L . 93.
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that such rules if adopted would have to be " modified upon practical
considerations." 63 It does not seem advisable to sacrifice the simple test
of the proper law-which, moreover, is in accordance with the general
law of contracts-to a maze of rules, exceptions, and counterexceptions.
Further, general formulae such as the proper law idea here or the permanent home idea in the law of domicil , which at the first view seem
ethereal, have often proved valuable for the rejuvenation of the law by
judicial legislation. Mr. Foster's thesis , that the " breakdown" of the
theory of the proper law is apparent in the question of illegality, cannot be accepted without demur. The exceptional position of the incident
of illegality can be explained without difficulty on the basis of the proper
law doctrine in conjunction with the ultimate reservation of the public
policy of the forum.
We shall now compare the English with the American doctrine. Our
first difficulty is that the American doctrine can apparently not be deduced with certainty from the decisions of the courts. They are, to
quote Professor Beale " confused and conflicting" 64 with respect to the
theoretical foundation . In the Supreme Court, apparently no doctrine
has been adopted to the exclusion of the others.
". . . every rule ever suggested for determining the law applicable to the
validity of a contract which has ever been seriously urged in a common-law
court has at one time or another been adopted by the Supreme Court of the
United States as the basis of fts decision ; that each decision has been made
apparently without realizing its inconsistency with former decisions; and that
many of the decisions are self-contradictory." 66

Professor Beale continues that:
"it is natural that the inferior fede ral courts should reflect the same confusion of opinion." 6 6

The position in the state courts is even more bewildering. Professor
Beale is compelled to resort to a statistical classification of the theories
propounded by the different courts. Arithmetic sustains his conclusion
that there is a growing tendency in the American courts to adopt the
law of the place where the contract has been concluded. 67
We are on safer ground when considering the rules of the American
Restatement, though it may be useful to remember that the R estatement
(1934) § 332, comment (c).
(1935) 1171 .

""RESTATEMENT, CONFLICT OF LAWS

"'2

BEALE , CONFLICT OF LAWS

..Id. at 1108.
f/lJid. at 1109 .
.,Id. at 1173.
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is of merely persuasive authority in America, though naturally one commanding the highest respect. The two fundamental rules are laid down
in paragraphs 332 and 358. The former section provides, in short, that
the law of the place of contracting determines the validity and effect of
a promise with respect to capacity, form , essential validity and some
incidents of performance. The latter section lays down that the law of
the place of performance governs, in general, the manner, time, sufficiency
and legality of performance. At first sight, this scheme may appear
simple and preferable to the "ethereal" proper law doctrine. However,
its weak points cannot be exposed more lucidly than in the comment of
the R estatement itself:
"A difficult problem is presented in deciding whether a question in a dispute
concerning a contract is one involving the creation of an obligation or performance thereof. There is no distinction based on logic alone between determining
the creation of the contract and the rights and duties thereunder on the one
hand, and its performance on the other. All questions which may arise in the
interpretation or performance of a contract are logically implicit in the will of
the parties as expressed in their contract. ... Regardless of the lack of logic,
.however, problems arising out of disputes upon contracts are settled as if
certain acts pertained to the making of the contract and other acts to its performance."68

We might be tempted to ask where, then, lies the difference between
the English and the American doctrine? In the normal cases, the choice
of law is confined to the lex loci contractus and the lex lod solutionis.
Owing to the operation of the "split" rule the English judges are, in
practice, confronted with the same problem as that dealt with by the
Restatement. This may be seen from the following observation of Lord
Wright in Mount Albert Borough Council v. Australasian Temperance
and General Mutual Life Society: 69
"It may be that in some cases difficulties have arisen in distinguishing 'obligation' from 'performance', and that 'manner and mode of performance' may
affect the 'value of the obligation.' "

In these cases the English judges arrive, on the basis of the proper law
doctrine, at the same result as suggested by the Re.statement. So far,
the difference between the English and American doctrines is a matter
of gravamen rather than of principle. On the other hand, the difference
between the English and American doctrines becomes evident in cases
where English courts would decide that neither the lex loci contractus
""REsTATEMENT, CONFLICT OF LAWS

CID[1938] A. C. 224 (P. C.).

(1934) § 332, comment (c) , § 358, comment (b ).
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nor the lex loci solutionis, but a third legal system was intended by the
parties. The most pertinent example is the presumption in favour of
the law of the flag, which apparently is not recognised in America,70 a
presumption which in English practice is easily overcome. Another
difference exists in the case of contracts relating to land where English
law is strongly in favor of the lex situs, whilst America law leans towards
the lex loci contractus .71
On the whole, the English doctrine has proved a workable and substantially just rule of universal character harmonizing with the principles
of the general law of contracts. There might be not a few who would
feel regrets, if Professor Beale's prediction72 became true that before
many years the proper law doctrine will be abandoned in favor of the
law of the place of contracting.
'"'RESTATEMENT, CONFLICT OF LAWS

(1934) § 314; 2

BEALE , CONFLICT OF LAWS

(1935 )

(1934) § 314; 2

BEALE, CONF LICT OF LAWS

(1935)

1219 ; id. at 1189 (Harter Act) .
71

RESTATEMENT, CONFLICT OF LAWS

1216.
'r.12 BEALE, CONFLICT OF LAWS

(1935) 1174.

LIMITATIONS ON THE ENFORCEABILITY OF
CRIMINAL SANCTIONSt
ELMER M. MILLION*

A GREAT deal has been written in recent years about the desirability
of a new approach to legal problems. Words reminiscent of the
poet's: "What can they know of England who only England know?"have been repeated, and emphatic declarations of the futility of any
attempt to understand a given legal problem by examining legal doctrine exclusively have been made. The statistical method, the social
sciences, and various other extra-legal devices have been urged as a
means of correlating statutory and judicial pronouncements to real life.
Stimulated by such promptings, the present study attempts a somewhat similar departure in reaching generalizations of aid in determining
what constitutes crime, what types of conduct can be made subject to
criminal sanctions, and what persons can be treated as criminals. Restated its purpose is to reach conclusions relative to the effective sphere
of criminal sanctions, and to the principles which limit the power of
the legislature to define crimes and secure their enforcement.
The sphere of criminal law has traditionally been defined with ref erence to constitutional provisions, but this study argues that such provisions and their interpretation are primarily the result of other and
more fundamental factors, rather than causes in themselves. Admittedly
there is nothing very novel in the proposition that judges are human and
that constitutional phrases have at times been interpreted in a way not
predictable from an examination of the phrases alone, or even of previous
court utterances concerning their meaning. That judges sometimes go
beyond the plain meaning of the constitutions by which they profess to
be limited has often been stressed, and even exaggerated. There is no
intention to repeat such assertions here. On the other hand, representative instances are cited in which the judges themselves have professed
to be bound not by constitutions alone, but by principles of a higher
law as well. Also, attention is given briefly to a consideration of the
tThis article will be presented in three installments. The remaining installments will
appear at an early date. Research for this paper was done for the most part while the
writer was a Sterling Fe11ow at Yale University School of Law.
*A.B., Southwestern State Teachers' College, LL.B., University of Oklahoma (1935),
J .S.D., Yale Law School (1938); Assistant Professor of Law, University of Idaho; Member of the Oklahoma Bar; Author : The Enforceability of Prize Fight Statuteis (1939) 27
KY. L . J. 152 ; History of the Texas Prize Fight Statute (1939) 17 TEX. L. REv . 152 ; Municipal Bankruptcy and the Changing Supreme Court (1938) 9 OKLA. S. B. J. 412; Oklahoma
R ed Flag Statute and the Supreme Court (1937) 8 OKLA. S. B. J. 99.
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meaning of the higher law ref erred to, and conclusions are drawn concerning its importance in solving the present problem.
With these preliminary matters to lend perspective, the stage is set
for serious and more detailed inquiry into the effective limits of criminal
law. To this end, a much broader field of investigation is necessary.
Not only the legislature and the courts, but the entire culture as well
must be subjected to scrutiny. Group attitudes and activity must be
studied, as must public opinion in its varying shades of permanence and
intensity, whether active or passive in nature, and whether based on
worthy motives or springing from unreasoning cupidity or prejudice.
In a word, human failings as much as human ideals must be accounted
for, with tolerance or inertia on the one hand to be offset against hatred
or hysteria on the other.
It is with the foregoing in mind that an enumeration is made of principles which the writer seriously advances as limiting the effective operation of criminal law. In support of these principles and as proof of their
operation in the manner described, several illustrations are attempted.
First, an analysis of the classical "elements" of a crime is undertaken
to show that neither mens rea, the overt act, nor any other element is
indispensable in all classes of offenses. Moreover, the evidence used
to rebut the conception of fixed requisites of crime also supports the
premise concerning the importance of the various limitations named.
I.

J U DICIAL AS SERTIONS OF EXTRA-CONSTITUTIONAL LIMITATIONS

Discussions of legislative authority traditionally mention that the Federal Government has limited powers, only such powers as are delegated
to it by the Constitution;1 while the state government has no limitations
of power except those imposed by the Federal Constitution, its amendments, federal statutes and treaties valid thereunder , and the particular
state constitution. 2 Therefore, the power of a state legislature to define
and punish crime is apparently limited only by the above instruments.
A vast array of authority supports this view and asserts that in the
absence of a constitutional limitation the power of the legislature is
supreme, regardless of how unwise or objectionable its enactments may
'Keller v . United States, 213 U . S. 138 ( 1909); Gibbons v. Ogden , 9 Wheat. 1 (U. S.
1824) ; McCulloch v. M aryland, 4 Wheat. 405 (U . S. 1819 ).
2
Rail & River Coal Co. v. Yaple, 214 F ed . 273 (N . D. Ohio, 1914), af!'d, 236 U. S. 338
(1915) ; Commonwealth v. H odges, 137 Ky . 233, 125 S. W . 689 ( 1910); State v. Williams,
32 S. C. 123 , 10 S. E . 876 (1 889 ) (holding that since no constitutional pro vision prevented ,
th e state legislature might make violations of certain types of civil contracts a criminal
offense).
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be. Is this view necessarily correct, or are there other limitations in
addition to constitutional provisions?
Although the judiciary at the present time profess to have no power to
declare statutes void unless actually unconstitutional, regardless of the
lack of wisdom or reason behind their enactment,3 the methods by which
courts sometime reach a different but desired result while paying lip
service to this rule are well known. Perhaps, in the last few years, the
heat of political controversy has even caused an exaggeration of this
pseudo-constitutional impediment to legislation,4 but its actual existence
seems rather generally accepted. Enough arguments proving this position have been published already, so attention may be directed to another and less-publicized viewpoint--court decisions which themselves
assert the existence of such limitations. Without disputing the proposition that the weight of modern decisions is contra, the following examples
are cited to show that from time to time, especially in the formative
years of this republic, judges who were less adroit in adjusting the
constitution to meet their convictions, or thought such legerdemain unnecessary, asserted the right of the court to declare statutes void even
in the absence of constitutional prohibitions, where they infringed upon
what were deemed natural, inherent, inviolable, inalienable, common,
vested, or reserved rights, or violated the fundamental principles of the
social compact, or of republican government, or of natural justice or
natural equity. 11
In Goshen v. Stonington,6 the Connecticut court in 1822 upheld the
constitutionality of a statute; then reviewed the authorities and decided
that the rule was uncertain whether a court would declare statutes void
in the absence of a constitutional objection. By dictum the court opined
that the judiciary did have such a power, but should use it sparingly.
Another Connecticut decision contained this dictum:
"The fundamental principles of the social compact underlie
irrespective of constitutional restraints." 7

all

legislation

In B enson v. Mayor of New York ,8 the court held a statute unconstitu•1 COOLEY, CONSTITUTIONAL LIMITATIONS (8th ed. 1927) 124.
'Newspapers of the 1934-1937 period, contained comments by President Roosevelt and
other Administration speakers criticizing adverse decisions by the Supreme Court; and
also arguments supporting reorganization of the Court. For a flippant overstatement see,
PEARSON AND ALLEN, NINE OLD MEN (1936) .
"Some of these terms are synonymous, .but each ha~ been somewhere cited as the limiting
principle. See notes 6 to 19, infra.
•4 Conn. 209 (1822).
'Welch v . Wadsworth , 30 Conn. 149 (1861).
•10 Barb. 223 (N. Y. 1850) .
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tional but added that the plaintiff's rights "rest not merely upon the
constitution, but upon the great principles of eternal justice, which lie
at the foundation of all free governments".
In Regents of the University of Maryland v. Williams,9 the Maryland
court also held a statute unconstitutional, adding that independently of
the constitutional objection, the statute was bad because of its violation
of the fundamental principle of right and justice inherent in the nature
and spirit of the social compact.
The United States Supreme Court, in Citizens Savings and Loan Association v. Topeka,1° held a Kansas statute bad without reference to
any constitutional objection, saying:
"There are limits ... which grow out of the essential nature of all free governments. Implied reservations of individual rights, without which the social compact could not exist, and which are respected by all governments entitled to the
name." 11

Moreover, the dissenting opinion in that case stated the rule that a
constitutional objection must be found in order to declare the statute
void, showing that the majority knowingly abandoned that viewpoint
in making its decision. Other earlier Supreme Court decisions have contained similar pronouncements. 12
The South Carolina court, in Bowman v. Middleton,1 3 held a statute
void as against the common right and magna carta, no constitutional
objection being mentioned. In Bradshaw v. Rodgers and Magee,14 an
1882 New York decision, a statute which authorized the taking of
property without compensation was declared void, the court pointing
out that the Federal Constitution did not apply to the state ( this being
before the fourteenth amendment was passed) and the provisions of the
state constitution which had been formulated were not yet operative;
hence, with no constitutional objection existing, the decision was placed
9 Gill & J. 365, 408 (Md. 1838).
20 Wall. 655 (U. S. 1874).
llJd. at 663.
9:n Fletcher v. Peck, 6 Cranch 87, 135 (U. S. 1810), the Court declared_ a Georgia
statute unconstitutional, then observed: "It may well be doubted whether the nature of
society and of government does not prescribe some limits to the legislative power. . . . It
is the province of the legislature to prescribe general rules but . . . how far the power of
giving the law may involve every other power, in cases where the constitution is silent,
never has been and perhaps never can be definitely stated." For criticism of this decision
see Wynehamer v. People, 13 N. Y. 378, 391 (1856); 1 CooLEY, op. cit. supra note 3, at 179.
ul Bay 93 (S. C. 1789).
"20 Johns. 103 (N. Y. 1882).
0

10
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on the ground that the statute violated a great and fundamental principle of government of which the constitutions were merely declarative,
and of which any violation was void as contrary to natural right and
justice.
Again, in Matter of Leslie,1 5 decided in 1915, the New York court
quoted Lord Hobart as saying:
" Even an act of parliament made against natural equity, as to make a man
judge of his own case, is void in itself for jura naturae sunt immutabilia and they
are leges logum." 16

In commenting upon this quotation, the New York court said:
"This great principle . . . fortunately survives in our common and public law.
All will admit that an American legislature could not reenact the Herodian decree
that all infants born within two months before the act should perish. Nor can it
take away the property of A and give it to B, although there is no constitutional
restriction which prevents either of these absurd and improbable acts. Of course
such legislation is prohibited, but only inferentially or by cross reference to the
rules of the common law". 1 7

Perhaps no clearer instance of such judicial pronouncement can be
found than in the decision of Ham v. McClaws,1 8 handed down by the
South Carolina court in 1789. The facts were that the McClaws family
were British residents in Honduras but desired to settle in South Carolina, so inquired whether any law forbade bringing their children's slaves
with them. Upon receiving a reply that no prohibitory law existed, they
set sail in September of 1788, arriving in South Carolina subsequent to
the passage of a November 1788 statute which declared that any negroes
thereafter imported into the state should be forfeited , except such slaves
as were then the property of citizens of the United States. A prosecution
was instituted to forfeit the slaves and impose the statutory fine. Since
Mc Claws was not an American citizen no defense existed under the
statute, but the court held that the statute did not apply to his case
since he had no way of knowing the law had changed. Even had he
known, McClaws could not have turned back in mid-ocean, the statute
having been passed while he and his family were actually at sea. Said
the court:
"It is clear that statutes passed against the plain and obvious principles of
common right and common reason are absolutely null and void as far as they are
calculated to operate against those principles." 19
16

92 Misc. 663, 156 N. Y . Supp. 346 (Surr. Ct. 1915).
Day v . Savadge, Hobart 21 2, 214, 80 Eng. Re. 235, 237 ( K. B. 1614).
17
M atter of Leslie, 92 M isc. 663, 668, 156 . Y. Supp. 346, 349 (Surr. Ct. 191 5).
18
1 Bay 93 (S. C. 1789) .
19
ld. at 98. Some punctuation contained in the original report is omitted. The court,
16
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Numerous other decisions 20 to the same effect could be quoted, but
it is unnecessary to multiply citations. The foregoing sufficiently reveal
the extent to which the courts have at times admitted the strength of
other than constitutional restrictions. That more recent decisions are
contra is immaterial. The judicial expansion of certain constitutional
provisions21 and the addition of amendments have made it possible to
find in the constitution an ostensible prohibition to accommodate such
cases, but it by no means follows that the other restraints no longer
exist.
For example, many early decisions rested on the doctrine of vested
rights, independent of any constitutional limitation, but after the adoption of the fourteenth amendment and the gradual extension of its "due
process" clause, there was no need to base court rulings on the vested
right principle, hence courts ceased talking about it and based their
decisions instead upon the more convenient constitutional peg. 22 The
opinions of the judges concerning the content of natural law or the meaning of natural justice conceivably played a role in their increasingly
broadened interpretation of the due process clause.
II.

COMMON LAW AND NATURAL LAW

All of the foregoing references to "higher law" can be classified under
two headings, either (1) Common Law, or (2) Natural Law, both of
which merit closer examination to determine their actual present-day
effect.
(1) Common Law. According to Blackstone, the maxims and customs23 upon which the common law was based were of greater antiquity
concluding that its duty was to construe legislation in accordance with justice and natural
reason, even though contrary to the letter of the law, held that the legislature had not
meant the statute to include the case of bona fide settlers under the circumstances, so
the statute was valid.
00
Gulf, C. & S. F. Ry. v. Ellis, 165 U. S. 150 (1897); Wilkinson v. L eland, 2 Pet. 627
(U. S. 1829); T errett v. Taylor, 9 Cranch 43 (U. S. 1815). HAINES, THE REVIVAL OF
NATURAL LAW CONCEPTS (1930).
21
Consider the modern extension of federal criminal jurisdiction based on the interstate
commerce clause. Or see The Slaughter House cases, 16 Wall. 36 (U. S. 1872); Warren,
The New Liberty under the Fourteenth Amendment (1926) 39 HARV. L. REV. 431.
22
See the excellent treatment of this subject by Haines, Implied Limitations on L egislatures (1924) 2 TE.x. L. REv. 257, 387; see also, Bird, Th e Evolution of Due Process of Law
in the Decisions of the United States Supreme Court (1913) 13 CoL. L. REV. 37; Corwin,
The Doctrine of Due PrO'cess before the Civil War (1911) 24 HARV. L . R EV. 366, 460;
Hough, Due Process of Law Today (1919) 32 HARV. L . REV. 218.
03
Blackstone classified customs in three groups: General customs, particular customs, and
laws that are by custom observed only in certain courts. 1 } ONES, BLACKSTONE ( 1916) 107.
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than memory or history could reach, and these customs relied for their
force upon general acceptance and usage. 24 Hammond distinguished
between the custom itself, which he held to have no binding force, and
the maxim deduced from it. Mere repetition of the custom gave rise to
no obligation of observance. A conviction as to right or duty, formed
from the custom, was a prerequisite to its becoming law.25 But whethe1
the maxim developed from the custom, or the custom arose as a result
of a conviction expressed in the maxim, and no doubt each had some
effect upon the other, the important fact is that the common law developed as a body of customarily observed rules and practices, based
upon a conviction of right or desirability. Nor is this course of development unique, the same explanation having been advanced as to the
development of law in general. 26
Occasionally, the tendency to reification causes the common law to be
spoken of as a certain fixed entity, static in nature. In reality the common law is and was dynamic, with a content changing from time to
time, so that at any given time the common law represented the cumulative effect of group experience and inheritance. Hence, at a particular
date, the common law was the result of accumulated experience up to
that time, and at a later date presented such differences as had been
acquired during the interim. The criminal law, as a part of the common law, reflected the same differences. Justin Miller, emphasizing the
fact that criminal law still differs from locality to locality and from
generation to generation, remarks that many American fortunes were
legitimately founded by methods now criminal; that " the line between
legitimate business and racketeering is hard to draw in advance. Each
enterprising enterpreneur must try his scheme. If it meets approval,
he is a captain of industry ; otherwise, he is condemned by existing laws
or future laws are passed to restrain him." 27
To say that the English common law, as such, limits the powers of
American state legislatures is untenable because, although the English
""Blackstone phrased it : " Whence it is that in our law the goodness of a custom depends
upon its having been used time out of mind ; or , in the solemnity of our legal ph rase, time
whereof the memo ry of man runn eth not to th e contrary ." 1 J ONES, BLACKSTONE (191 5)
113.
20
H ammond quotes Thomasius thus : "It is not the cust om itself we respect as law but
the rule or contract or other obligation whose existence is presumed fro m the usage." 1
]ONES, BLACKSTONE ( 1915) . 116.
26
Austin a rgued that the voluntary observance of custom was the causal fo rerunner of
law. " In short, cust om , once indisputably pro ved, is law." ALLEN, LAW IN THE M AKING
(2 d ed. 1930) 108.
27
Miller, Criminal Law- An Agency for Social Control (1934) 43 YALE L . J. 691, 698.
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common law was adopted in this country by the different states, and remains effective within limits, it is well settled as a matter of constitutional theory that it is superseded by constitutional and statutory provisions inconsistent with it. 28 It is also changed by its growth as an
indigenous American system or systems.
Most states abolished common law crimes, and provided that those
offenses only should be crimes which the legislature so designated, but
even in such cases the common law definition is of ten used to determine
the content of a criminal statute which names an offense by a common
law name without redefining it. Courts have on numerous occasions
reasserted the rule that acts which had never been specifically forbidden
by statute and even those which had never before been punished could
be punished under the common law. 29 Virtually the same result obtains
in prosecutions under modern "catch-all" statutes which include offenses
novel and unforeseen by the legislature. 30 On the statute books themselves and in judicial opinions the force of the common law is expressly
acknowledged, as in the rules that statutes in derogation of the common
law shall be strictly construed,31 and that in situations which specific
provisions do not cover, the rules of the common law shall prevail. 32
The Federal Constitution and the several state constitutions were expressions in large part of the then existing common law. Admittedly,
28
Generally, the common law remains in force in a state unless and ex.c ept as it has been
repealed by express enactment, or impliedly repealed by enactments purporting to cover
completely the particular subject matter, or superseded pro tanto by inconsistent statutes
not covering the entire subject. See State v. Dalton and Fay, 134 Mo. App. 517, 114 S.
W. 1132 (1905). Few better examples exist of the continuance of a real common law
today than the statement by courts that a common law rule which has never been
invoked over a long period of time and which is unfitted to the existing institutions, may
cease to be effective without statutory repeal. White v. Fort, 10 N. C. 138 (1824). This
bowing of tradition and legal theory to contemporary conviction, evidences a viable extralegislative force .
""Respublica v. Teischer, 1 Dall. 334 (U . S. 1788). The common law is sufficiently
broad to punish as misdemeanors, although there may be no exact precedent, any act
which directly injures or tends to injure the public to such an extent as to require the
state to interfere and punish. Criminal Law, 16 C. J. § 23 .
80
"Assaults, batteries, nuisances, and all other offenses indictable at common law and
not specially provided for by statute shall be deemed misdemeanors, and shall be punishable
by fine and imprisonment, or either, in the discretion of the court." DEL. REV. CODE (1935)
§ 5180.
mstatutes, 59 C. J. § 665. The rule is abolished by statute in a number of states.
OHIO GEN. CODE ANN. (Page, 1937) § 10214 (as to remedial statutes), and UTAH REV.
STAT. ANN. (1933) § 88-2-2.
12J'EX. ANN. PEN. CoDE (Vernon, 1938) art. 4; WASH. REV. STAT. ANN. (Remington, 1932)
§ 2299; and many of the Uniform Acts.
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those documents affected changes in that law, and since that time have
markedly affected the growth of popular belief as to legal rights and
legislative power in the American governments. Thus the common law
serves as a limitation today, but it is the common law of the present
time and not the common law of classical England.
( 2) N atural Law. Natural law defined as consisting of certain inherent principles of justice and certain inviolable individual rights
existing in the very nature of things, is but one of many related concepts which have been at one time or another labelled Natural Law.
The term has been applied to Divine Law,33 Absolute Law,34 Law in the
State of Nature whether chaotic or idyllic,35 and even to the operation
of physical phenomena. 36
The organic law of the United States37 and of the several states contains many references to natural law by that and similar names. Typical
is the statement in the Declaration of Independence that " ... all men
... are endowed by their Creator with certain inalienable rights .... "
A typical state constitutional provision is:
" . .. all political power is inherent in the people . . . and they have at all
times an undeniable and indefeasible right to alter their form of government. . .. »as

An important New York City bar committee not long ago echoed the
same sentiment in approving a proposal to make life sentences for
fourth offenders optional rather than mandatory, saying " . . . the individual has a natural right to be protected against cruel or excessive
punishment.'' 39
There is practically no agreement as to just what constitutes the
Natural Law, or any of its basic principles, and there is still less uni""See the writings of St. Thomas Aquinas, P hillip Melanchthon and others. T he interpretation of Divine Law varies with the God postulated.
"'I .e., the Absolute Verities of the ancient Grecian philosophers. See also Cicero, On the
Commonwealth (Sabine and Smith 1929) Book 3, XXII .
35
Perhaps R ousseau's Social Contract is a prime example, but whether the original state
of things was one of peace or of unbridled conflict, t heories widely differed. T he concept
of social contract bas by now been relegated fro m the field of theories to that of fictions,
and this is not an attempt to revive it. Consult also Thomas H obbes, J ohn Locke, and
Juan M ariana.
36
And even physicists and chemists seldom reach unanimi ty .
..,See U. S. CONST. A:Mfilro. IX, X .
08
CoNN. CONST. Art. I , § 2. Cf. Omo CoNST. Art. I , § I ("All men . .. by nature . . .
have certain inalienable rights"); T EXAS CONST. OF 1875, Art. I , §§ 2, 6.
39
Bulletin Committee on Criminal Courts Law and P rocedure, (1932) 3.
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formity of interpretation and construction. The constitutional provisions
quoted add no light, and Cooley urges that they are but political maxims
addressed to the wisdom and self-restraint of the legislature and not at
all a limitation upon its power; that even if they may be said to be a
limitation, they are not couched in words of sufficient certainty and
definiteness to serve as a basis for judicial determination of the validity
of particular statutes. 40
Certainly there is no one specific and recognized system of natural law
which the constitutional fathers had in mind, and even if there were and
its contents were known, it would not be entirely acceptable today.
But while neither the common law of any particular period in the past,
nor natural law as expounded by any one school of thought in an earlier
day is an effective limitation as such upon the action of the legislature,
a limitation may nevertheless be said to exist in the guise of the current
common law in America. This current common law is roughly definable
as the accumulation of ideas and beliefs from all sources, including the
old English common law as influenced and changed by the institutions
and conditions existing in this country.
Among the institutions and conditions to be considered are: a federation of states, with all the constitutions, statutes, and other state papers
reflecting such an institution and its doctrines; the various schools of
political thought, including natural law and similar systems, and the
degree of acceptance which the people have accorded each; the evolution of religious systems, and the effect upon such systems of new
knowledge or theories of science; 41 the institution of the home and
family, and the effect exercised upon it by other circumstances, including large cities, financial independence of women or even of children,
and attendant changes in divorce customs; the development generally
of an increasingly complex social and economic order, with a resulting
~COOLEY, CONSTITUTIONAL LIMITATIONS (1st ed. 1868) 129.
"Increased knowledge of the nature of the earth and of various phenomena formerly
thought of as supernatural but now explainable upon grounds of natural or physical laws
have wrought a change, not only in the religious services themselves, but are directly
reflected in the criminal law. THE CHARTERS AND GENERAL LAWS OF THE COLONY & PROVINCE OF MASS. BAY (1814) 58, lists witchcraft as a capital offense, and many people were
put to death for violation of that statute. Today, with modern skepticism of the supernatural, and the various explanations regarding the cause of convulsions (which seem to
have been a big element in most of the trials, the accused being charged with inducing
them-see TAYLOR, WITCHCRAFT DELUSIONS IN COLONIAL CONNECTICUT (1908), no such
statute is in force, and indeed, if an attempt were made to enforce one, it would no
doubt be voided as unconstitutional.
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increase of interdependence among people; and the physical characteristics of the country, including topographical and climatic conditions.
Redefined, the current common law might be termed the virile opi:mons
of the people as a whole or of any sufficiently large group. Virile opinions
is purely an arbitrary term used to cover those states of mind or courses
of action which people actually observe, wholly or in part. It includes
ideas which they will fight for, or injuries they will not consider sufficiently wrong or important to suppress, or which from sheer inertia
they ignore despite a passive disapproval. Whether the motives behind
such attitudes are right or wrong, commendable or despicable, patriotic
or selfish, is immaterial except insofar as its nature determines its duration, intensity and susceptibility to change.
What constitutes a sufficiently large group depends upon a number of
factors, including:
(a) The intensity and persistence with which members of the group
express their opinions, their ability to propagandize and educate others
to their point of view, and the nature of the opposition aroused in them.
(b) The amount of opposition needed to def eat the particular measure
or institution which is opposed. Even as a greater number is required
to adopt or repeal a constitutional provision than a mere statute, so a
smaller number may defeat a criminal statute whose successful operation requires nearly universal cooperation, a larger number being necessary where less cooperation is needed.
( c) The form the opposition or advocacy takes. It might be violent
opposition, or a form of passive resistance such as Gandhi made famous
in his successful fight against "constitutional" but oppressive laws in
his long campaign in India.
( d) The agency through which the opposition is voiced. When voiced
by the courts it may evidence the opinion of a smaller percentage of
the people than when voiced by the jury.42 The authority or influence
of the individual members of the opposition is a material factor, as well
as sheer weight of numbers .
.ssince the judges are apt to represent the more conservative and tradition-observing
class, opinions held by a jury are more likely to be shared by greater numbers. This is
particularly true in situations involving disobedience or opposition to law. For example,
in the mortgage foreclosure riots, judges would grant the foreclosure decrees, even hold
the rioters for jury trial, but the juries were very loathe to convict. An explanation lies
in the fact that the judge was greatly influenced by words of the enactments and by legal
doctrine, while the jury felt more the economic injustice to the mortgagor, many of the
jury being members of the same debtor class.

~
~
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The attitudes of the people in limiting the legislature may be classified
according to effect as follows:
( 1) As Judges: Both the appellate courts, in interpreting constitutions
and statutes and in deciding a particular case upon appeal, and the trial
courts in all the incidents of the original proceeding, can very largely
effectuate or nullify legislation. Appellate courts in holding statutes inoperative, although professing merely to interpret the constitution and
expressly disclaiming any right or intention of passing upon the desirability of statutes, are nevertheless affected by their own views of constitutionality and of desirability, whether those views reflect the attitudes of the people as a whole or merely the personal beliefs and wishes
of the individual judges. Likewise, trial courts, in passing on the sufficiency of evidence, motions for directed verdicts and kindred matters,
are affected by similar considerations.
( 2) As Juries: In deciding for conviction or acquittal they consider
not only the law, but their ideas of justice, of the defendant's claims for
mercy, of the oppressiveness of the statute, and of the gravity of the
defendant's acts. 48
( 3) As Witnesses: They are reluctant to testify in prosecutions with
which they are out of sympathy.
( 4) As Complainants: They are loathe to take the necessary steps.44
( S) As Individuals: They do not cooperate with efforts of enforcement officers to prevent violations or apprehend offenders, and may even
violate the statute openly in such numbers that prosecution becomes impracticable.
The power of the legislature to go through the motions of defining
crimes is rarely deemed subject to limitations at all,4 5 but a criminal
~A picture of eighteenth century English law gives convincing proof. Parliament had
created a multitude of capital offenses, but public opinion had grown opposed to such
extreme penalties for relatively mild felonies, such as larceny and embezzlement by a
bankrupt. Few would willingly make complaint, preferring to suffer Joss rather than cause
the offender's death. Juries were likely to acquit those who were brought to trial. Professional thieves, knowing this, preferred to be tried on capital indictments. One jury,
after convicting a man of stealing a pair of trousers, learned that the offense was capital.
Consternation reigned until an attorney advised the jury to insert "of manslaughter" after
the word "guilty". This was done, the verdict then being set aside. HALL, THEFT, LAW
AND SOCIETY (1935) 102-107.
"Adultery prosecutions are a notable example. "The first requirement of a sound body
of law is that it should correspond with the actual feelings and demands of the community, whether right or wrong." HOLMES, THE COMMON LAW (32d repr. 1938) 41. In
disapproving a proposal to place red tags on cars of reckless drivers, a New York City
har committee said "punishment by public ridicule has long gone out of vogue."
"'The individual legislator's imagination, integrity, ambition and sense of duty and
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offense can hardly be said to exist when its violations are not followed
by pro ecution conviction and punishment in an appreciable percentage of cases. Stated differently the statute cannot be said to have the
effect of law unless force is in oked in the event of its violation or unless
an implicit threat of force to be used against offenders has the effect of
pre enting persons from committing the forbidden act.
Limitations vary both as to extent and degree. In situations where
the appellate court outlaws the statute as unconstitutional the limitation
is generally total and absolute, in that the statute is thereafter gi en no
legal effect at all either in punishing or deterring. If a construction which
"upholds' the statute emasculates it by excluding certain situations from
its terms there is an absolute limitation imposed as to the excluded area
of conduct.
In other situations where the laxness of enforcement officers refu al
of juries to convict reluctance of prosecuting attorneys and witne es
to attempt conviction tendency of trial courts to dismiss and of appellate courts to re er e convictions on ad entitious technicalities all render conviction improbable enough to make the statute virtually inoperative, the limitation is only relative,46 since conviction is still theoretically
possible, howe er slight the chance.
ill.

SPECIFIC LIMITING PRINCIPLES

The general nature and source of limitations having been discussed
the next tep i to attempt a cla ification of the types of statutes
against which uch limitations operate. Remembering that ome of the
objectionable statutes meet only sectional or partial opposition and that
opposition varies in intensity according to the nature and se erity of the
statute and that certain measures might offend se eral of the principals about to be set forth the following analysis will be understood to
represent not absolute limits beyond which nothing ca n be made criminal but rather general tendencies, varying in effectiveness as well as in
importance.
expediency alone limit his action . In Common wealth v . H odges, 137 Ky. 233 12· . W.
689 (1910), the sole limits are said to be ' the legislatures own wisdom, sound judgment,
and patriotism."
'61n some instances no convictions would be had; in others only a few could be
obtained and these principally of persons out of favor in the community, or thoughr
guilty of even graver offenses than tho e covered by the statute. In such situations the
relative limitation reaches a degree approximating complete nullification of the statute,
but where opinion is not so nearly united, com,; ctions will be proportionately more frequent. A judicial interpretation of a statute which increases the proof needed for conviction, rather than limiting the field of criminal acts, is properly classi.Jied as a relath·e
limitation.
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1. Legislation which, although not unfair or otherwise unreasonable,
either:
(a) Sets a standard of individual conduct which is higher, more
frugal, or more difficult of achievement than the people feel constrained
to observe, or;
(b) concerns matters which are considered to be of individual rather
than public importance, and more properly left to individual determination, or;
( c) seems unnecessary, in that no need for its enforcement is felt,
either because of ignorance as to the evils it seeks to control, or doubt
as to the prevalence or dangerousness of those evils.
Most sumptuary legislation runs afoul of one or all of these snags.
The legislators, moved by a worthy impulse, may enact regulations concerning liquor, tobacco, or some other "undesirable", only to find that
their constituents still desire it. Even the legislators themselves fail, on
their nights off, to meet the high standard of their enactments. This objection, possibly more than any other, resulted in the breakdown of national prohibition. Legislation attempting to provide for beautification,
conservation, public hygiene, public convenience, and even public safety,
of ten falls before these barriers. Sometimes all three of the above objections apply; of ten it is difficult to determine which is primarily responsible. Admittedly they are similar, and not mutually exclusive, but
general distinctions are possible.
In the first situation, that of a standard which is too rigid for observance, violation is very likely universal and may be marked by a
lack of any sense of wrong-doing. Regulations against jay-walking and
cross-walking are thus disregarded in some localities.
On the other hand, the people generally may disapprove of conduct
and in general conform to the statute forbidding it, but still think that
the problem is one of good taste or propriety rather than of crime. The
individual offender may suffer at the hands of his neighbors, in terms
of lessened friendship or business, but even those neighbors consider it
of small importance.
Instances of the third kind, where the need for legislation is not felt ,
are somewhat included in the two already stated, but also include those
offenses in which the violators are few in number but arouse no public
disapproval.
An over-simplified example is furnished by the violation, especially
in the smaller communities, of some of the customary ordinances:
(a) Requirements of metal trash or ash containers for residential
back yards, and forbidding burning of waste paper except in prescribed
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types of approved incinerators. Almost everyone may violate these
regulations, yet nothing is thought about it.
(b) Prohibitions against the keeping of poultry or livestock within
the city limits, or strictly prescribing the quarters which must be pr~
vided before such possession is permitted. Violations are considerably
less in number, and may entail some social disapproval or loss of respect.
Especially is this true where the animals are large, noisy, or vicious.
Poultry, if. kept within bounds, may cause slight comment, but a milk
cow arouses at least passive disapproval. Only where the owner is
otherwise unpopular, or tries operations on a large scale, or attempts to
keep more offensive animals ( swine, goats) is he very likely to meet
official action.
( c) To maintain properly the rear of the premises, cut weeds,
keep the alley clear of obstructions, or comply with plumbing or electrical codes. Violations ordinarily cause little notice or comment; most
people conform to such regulations, but as long as there is no objectionable noise or odor, little complaint will be made as to the management
of the premises. True, from the standpoint of danger to the communiity, something which goes unnoticed may be infinitely more objectionable
than some petty annoyance conspicuous because of odor or noise. The
violations of many hygiene and safety measures are thus largely illustrative of the third circumstance. With the occurrence of some tragedy,
such as fire or epidemic, or some less spectacular cause of education,
a change of attitude may develop which will result in the majority conforming and insisting on conformity by the offending minority.
2. Impossibility may present an obstacle to the enforcement of criminal law, in any of three ways:
(a) Offenses impossible of commission. They cannot be violated,
but still they have no appreciable effect on conduct, except as continued
knowledge of the "law" may tend to .secure conformity even after violation becomes possible. For example, there were many areas in the country in which exceeding the state speed limit was once impossible, due
to poor roads, but with the building of better roads and faster cars,
violation became not only possible but prevalent.
(b) Offenses incapable of proof. This is much more important than
the preceding obstacle. Although such offenses are capable of commission, enforcement is impossible without proof. The extent to which presumptions can be used as a substitute for proof will be discussed later.47
The historical statements that, "the thought of man shall not be tried,
'

7

See infra p . 482 .
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for the devil himself knoweth not the thought of man," 48 were apparently based on the inability to prove mere thoughts, rather than on any
lack of belief in the wrongfulness of thoughts. The principle that mere
intent without an act was not a crime, was probably developed to protect
against convictions in the absence of proof. Since during those times
much importance was placed upon the religious life of man, mere
thoughts, if they could have been proved, might well have led to prosecutions. As it was, the Christian maxim that as a man thinketh in his
heart, so is he, finds expression in the legal phrase voluntas rejJUtabatur
pro facto ("The will shall be taken for the act"). That an overt act
was required before this wrongful will could be punished, merely evidences the requirement of proof of the intent. The same reason could be
given regarding the principle that conspiracy requires at least two participants, one man by himself being unable to conspire.4 9 There is no
essential difference between one man's secret plans and the joint plans
of two, even though the two are potentially more dangerous, except that
the intent in the latter case can be shown.
In the present day, even the invention of a device which would with
certainty reveal man's true thoughts would not permit prosecution for
thoug~ts alone,5° but in the early days of the common law the discovery
of such a device might conceivably have altered Hale's pronouncement:
"It cannot come under the judgment of felony, because no external act of
violence was offered whereof the common law can take notice, and secret things
belong to God."51

( c) Offenses incapable of adequate punishment. This is an important limitation. The offense is defined, and its commission is proved, but
no legal sanction is available which will serve as a deterrent.
The most obvious example is the prohibition of suicide. The old English law making attempted suicide a capital offense could be expected
to have but little effect as a deterrent, although it did prevent recidivism
by giving the would-be suicide the very thing he had sought-death.
8
' 2 POLLOCK & MAITLAND, H:rsTORY OF ENGLISH LAW (2d ed. 1898) 474.
'"Morrison v. California, 291 U. S. 82 (1933).
"'A firmly established emotional bias favoring freedom of thought, the virtual universality
of at least occasional "felonious" thoughts, the feeling that no immediate direct injury to
society results, and the recognition that penal sanctions could not successfully control or
suppress them, all would remain to render ineffective any criminal statutes thereon. On
the other hand, if the intent of potential assassins, sane or insane, were known in advance,
the disappearance of doubts as to the certainty of proof would remove the principal
obstacle to their incarceration before any overt act occurred.
"'l HAI.E, THE HISTORY OF THE PLEAS OF THE CROWN (1st Amer. ed. 1847) 428.
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Ironically enough, the victim would be quite averse to dying when his
time came to face the gallows, but the state gained little by becoming
guarantor of the attempt. 52
What sanction is strong enough to prevent suicide? The early English
practice of burying suicides at the crossroads with a stake through the
heart was gruesome, but ineffectual. Where caused by bankruptcy or
hopeless insolvency, no pecuniary penalty is possible; where caused by
insanity, no threat of punishment has any value; even social stigma
cannot deter suicides by men who feel all honor lost. 53 The psychiatrist,
the doctor, or an interested friend can do much more to stop suicides
than all the criminal statutes in existence.
3. Legislative-defined crimes consisting of acts unsusceptible to proof
of a definite relationship with an object against which the law might be
directed, and not associated with any evil consequence considered appropriate for criminal action.
Such statutes are unenforceable because the acts declared unlawful
are not considered criminal, and are not understood to have any criminal tendency. Such a fate frequently befalls detailed regulations; the
remedy is not to increase the penalty for violation, but to educate the
people as to the enactment's object and convince them a material relationship exists between the forbidden act and the unlawful consequence.
A statute imposing criminal liability on school board members who
permit the fastening of steel burglar proof screens to outside windows
of school buildings may go unheeded until the occurrence of a fire or a
fire scare; thereafter the statute is complied with, there being an awareness of its purpose and of the importance of observing it. This awareness is created not only on the part of the people in the community, but
the state administration as well. Even though no prosecutions result, the
parents of the community will see that the condition is corrected.
4. Conduct that is comparatively innocent or trivial. Such conduct
cannot be made the basis of a criminal offense of any gravity. Human
nature denies its criminality. This feeling is evident in the dictum of
the court in In re McCue:
" .. . idleness, in the sense of mere inaction, may not be made a crime." 54

Idleness may sometimes become criminal, but not until it ceases to be
considered merely trivial conduct.
9BIRKENHEAD, FA'MOUS ThIALs OF ENGLISH HISTORY (9th ed. 1926).
"'Education to the idea that suicide is unsporting, fear of a spiritual punishment, or
the instilling of a spirit of nationalism which makes it an injury to the Fatherland, would
deter more than would statutes.
"'7 Cal. App. 765, 766 (1908).
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5. Indefiniteness in the definition of the offense. As nearly universal
as any other element of man's nature is the desire for certainty--certainty of explanation, cause, reward, and liability to punishment. A
certainty of definition of crimes is necessary to a feeling of security, to
enable a man to know what course of conduct he may pursue without
fear of punishment. The existence of indeterminate sentence statutes
does not disprove this assertion, although uncertainty was the principal
objection advanced against them. Uncertainty of what is declared punishable is considerably different from uncertainty as to the extent of
imprisonment.
The courts, in voiding statutes for uncertainty, have quoted a variety
of constitutional objections,3 5 but would probably have reached very
nearly the same results in the absence of the particular provision relied
on, due to the instinctive aversion to uncertainty.
Since a statute sets up a standard of conduct to be complied with,
any uncertainty as to the standard prescribed lessens the possibility of
observance, as well as increases the difficulties of conviction. Conversely, the objection of uncertainty has been advanced in avoiding statutes that were objectionable upon some other ground outside the constitutional prohibitions. 56
""Statute voided as violative of Sixth Amendment, Czarra v. Board of Medical Supervisors, 25 App. D. C. 443 (1905); statute held to create a crime, the acts constituting
which might be outside as well as within congressional power of legislation, so void in
entirety. United States v. Reese, 92 U. S. 214 (1876). Also see United States v. Traction
Co., 34 App. D. C. 592 (1910). Ex pa,rte J ackson, 45 Ark. 158 ( 1885), held the ex post facto
provision applicable, since determination of what constituted a crime was left to the
individual jury trying the case, and its decision necessarily followed the commission of the
act. State v. Comeaux, 131 La. 930, 60 So. 620 (1913), voided a statute for failing to
define "indecent assault", on the ground that the offense was wholly statutory, no indecent
assault offense existing at common law. But Dekelt v. People, 44 Colo. 525, 529, 99 Pac.
330, 332 (1909), upholding the same statute on the ground that the indelicacy of the
subject forbade particularity of specification, said : "The common sense of the community,
as well as the sense of decency, propriety, and morality which people generally entertain
is sufficient to apply the statute in each particular case." Moore v. Indiana, 183 Ind . 114,
107 N. E. 1 (1914); State v. Lawrence, 9 Okla. Crim . 16, 130 Pac. 508 (1913); Stewart
v. State, 4 Okla . Crim. 564, 109 Pac. 243 (1910), uphold similar statutes. Cf. DEL. REV.
CODE (1935) § 5323 ("prosecutions for rape need not prove the actual emissio seminis but
carna~ knowledge shall be deemed complete upon proof of an actual penetravit.") .
..Augustine v. State, 41 Tex. Cr. R. 59, 52 S. W. 77 (1899), held void as incapable of
intelligent interpretation a statute providing a different venue for "murders by mob violence". The decision was prompted apparently by the fact that the statute, although
definite enough, gave the defendant advantages which the legislature had never intended
and which immeasurably increased the technical difficulties to be faced by the prosecution.
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6. Unreasonable statutory presumptions intended to be applicable
to criminal prosecutions. Presumptions are subject to the same limitations as statutes creating criminal offenses, for although no crime is
created by a presumption the equivalent may be done, since the act
upon which the commission of the offense is presumed may be as innocent, trivial , or unsusceptible to proof of relationship to any feared injury, as the offense itself.
Presumptions are generally classified as prima facie or absolute. 57 The
latter type consists of rules of substantive law rather than rules of evidence since they create duties to which the defendant is held, no refutation or denial being possible if the fact itself is proved. Such presumptions have sometimes been held to violate due process or deny the right
to trial by jury.
The other class of presumptions, termed prima facie or rebuttable, are
subject to the rules of evidence58 so are capable of disproof by the defendant. Such presumptions are further divisible into two groups; those
which make conviction mandatory if unrebutted, and those which merely
support a conviction if unrebutted but still require that the trier of fact
be convinced of the defendant's guilt. C~rtainly the last named is less
likely to find objection either from court or jury.
Brosman 59 says that the majority of courts hold that the act which
the legislature makes the basis of a prima facie presumption must have
a rational relationship between the fact proved and the fact inf erred.
Wigmore 60 denies that the court is to pass upon the legislative wisdom
in creating the presumption. Actually, whether the prima facie presumption is considered objectionable often depends upon which interpretation
of prima facie is used. In People v. Licavoli, 61 a Michigan statute providing that: '' anyone engaged in an illegal occupation is a disorderly
person . . . and proof of recent reputation of such engaging shall be
prima fade evidence of being so engaged ... ", was held unconstitutional
as a deprivation of due process, since reputation was made a prima fade
presumption of guilt. The majority thought this meant the accused
would be convicted unless he rebutted; but the dissent sought to uphold
the statute, saying that it merely made the reputation admissible but
still required that the jury before convicting be convinced of the ac"'See Brosman, The Statutory Presumption (1930) S TuLANE L. REV. 17 , 178.
r,aSee McFarland v. American Sugar Ref. Co ., 241 U. S. 79 (1916).
""Brosman , supra note 57 , at 184.
""WrnMORE, EvmENCE (2d ed . 1923) 1068 ( criticizing State v. Grimmett, 33 Idaho 203,
193 Pac . 380 ( 192 0), and approving the dissenting opinion ) .
61
264 Mich . 642 , 250 N. W . 520 (1933).
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cused's guilt, even in the absence of any rebuttal. The dissent continued:
"A law could not be upheld which made prima facie evidence of an offense an
act over which the defendant bad no control and with which be bad no connection, or an act which bad no relation to a criminal act and no tendency whatever
by itself to prove a criminal act."62

In the words of the United States Supreme Court:
"The legislature may go a long way in raising a presumption or in changing the
burden of proof, but there are limits ... it is not within the province of a legislature to declare an individual guilty or presumptively guilty of a crime." 63

Again, the same tribunal says:
" ... within limits of reason and fairness the burden of proof may be lifted
from the state in criminal prosecutions and cast on a defendant. The limits are
in substance these, that the state shall have proved enough to make it just for
the defendant to be required to repel ... with excuse or explanation, or at least
that upon a balancing of convenience or of the opportunities for knowledge the
shifting of the burden will be found to be an aid to the accuser without subjecting
the accused to hardship or oppression." 64

Moreover:
"For a transfer of the burden, experience must teach that the evidence held to
be inculpatory bas at least a sinister significance, or ... in any event a manifest
disparity in convenience of proof and opportunity for knowledge .... " 65

Thus federal and state courts alike have insisted that there be a
rational connection between the fact proved and the fact presumed. It
should be added that no legislative presumption of crime will be given
effect in practice, however rational the relationship, where the criminal
act presumed is itself open to any of the objections outlined herein.
Thus in Ex parte Smith, 66 an ordinance was voided as infringing upon
personal liberty which forbade anyone knowingly to associate with
thieves for the purpose of committing an offense. The power to forbid
associations with one class would, according to the court, enable the
legislature to dictate with whom one might associate. The fact that the
defendant in the above case had been fined $500, which would require
nearly seven years' imprisonment for satisfaction in lieu of payment,
probably influenced the court to some extent. Also, to assume a situa"'Id. at 658, 250 N. W. at 525 (dissent).
"'McFarland v. American Sugar Ref. Co., 241 U.S. 79, 86 (1916).
°'Morrison v. California, 291 U. S. 82, 88 (1933).
""Id at 90.
""135 Mo. 223, 36 S. W. 628 (1896).
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tion under that ordinance, the defendant, with no prison record, might
be convicted of the forbidden association with an ex-convict, and could
be jailed whereas the ex-convict could not, since the latter had not been
associating with a known criminal!
8. Statutes creating political offenses. A hostile feeling toward the
creation of political offenses could easily be termed part of the American
heri tage. Only in times of war or other overwhelming emergency,
when emotions are kindled and the safety of all seems at stake, will the
creation of political offenses be approved to any extent.
The aversion to such statutes and their enforcement is the real limitation, nof the constitutional provisions; for in times of great stress even
constitutional prohibitions fail to function effectively. Not only the individual citizen but also, to a lesser extent, the legislatures and courts
tend to ignore or construe such clauses to meet their feelings.
9. Statutes seeking to regulate conduct not considered appropriate
for criminal sanctions. Acts exist which, although considered wrongful
and even entailing some severe penalty, are deemed inappropriate subjects for invocation of the criminal law. The breach of one of the many
customs or agreements having acceptance among persons forming a distinct class or profession, may result in more drastic and speedier sanctions than the legislature would be willing to impose, those sanctions
being administered by the other members of the class. Since such agreements are unknown and unnoticed except by the members, and since all
the members agree that the problem is to be settled in their own way
:and that legislative or judicial interference is not welcome, no need for
,criminal action exists. The group punishment may be based on facts
-which the trial courts would consider incapable of proof, or not war·ranting the inference which group interpretation supplies. The offense
itself could consist of acts which, if done by an outsider, would clearly
.constitute no cause for either civil or criminal action.
Even if a statute covering such cases were enacted, the members
·would be loathe to bring the offenses to the attention of the prosecuting
:attorney, or to appear to testify at any trial, and to the rest of the
,citizenry the offense might seem trivial. Nor is it only among the racketeers, panhandlers, and other unsavory folk that such a situation exists.
Newsboys, taxi-drivers, fishermen, social and fraternal groups, and even
professional groups such as doctors, lawyers, actors, or peace officers,
may have such codes regarding certain conduct.
For .example, in more than one jurisdiction where an attorney is au.thorized ,to demand default judgment where the pleading of the adverse
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party is not filed in the time set, by well understood agreement any
lawyer seeking such a decree, at least without giving ample notice ( which
the law does not require) would suffer much in loss of friendship , trust,
and professional courtesy, although his action was sanctioned by the
"law".
10. Statutes prescribing excessive, inappropriate or inadequate penalties. The statute declaring the conduct criminal might be unobjectionable, but the punishment prescribed be considered too drastic, too lenient,
or otherwise uncertain or inappropriate. Until the attitudes or emotions
of the people change, or until the penalty is changed, the effectiveness
of this type of statute is indeed questionable.
In jurisdictions not having juvenile delinquency laws, the prosecution
of juveniles under regular criminal statutes met such an objection. The
same is true of prosecutions for felony murder. Many off ens es which
would be enforceable if carrying a lighter penalty, become unenforceable
because of a mandatory minimum which was deemed excessive. Statutes declaring perjury a felony instance this situation, where no false
swearing statute exists with which to prosecute those offenders whose
wrong seems too slight for a penitentiary sentence.
Or the penalty provided by the statute may be too small to satisfy the
demand for punishment. In communities of aroused feelings, especially
along the frontier or in turbulent times, the mechanism of the criminal
courts may work too slowly or uncertainly, or the penalties available be
considered too small by those who feel the wrong most strongly. Lynching, vigilant societies, and seif-redress are three of the more violent forms
which the extra-judicial punishment may take. Even where steps of this
nature are forbidden by statute, or are actually undesirable or unjust,
the feelings of the community which permit, encourage, or demand them
nevertheless supersede pro tanto the statutory enactments.
11. Unreasonableness due to a change of conditions subsequent to
the enactment of the statute. In considering each of the nine types of
objectionable statutes above mentioned, consideration must be given to
several additional factors which operate in conjunction with or independently of them.
First of all, conditions may have changed subsequent to the passage
of the statute, making it thereafter unenforceable as within one of the
provisions mentioned. Even as a statute may be unenforceable until
the need for it is realized, so does it become unenforceable with the
realization that the reason for its enactment has passed.
Consider the frontier statute requiring that hotels provide a coil of
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rope in each hotel room above the first floor, as a means of escape for
the occupant in case of fire. 67 In the days of two story tinder-box hotels,
where bucket brigades were standard fire fighting equipment, such ropes
were very serviceable. Today, in a period of ten, twenty, (and more)
story hotels, and of modern fire fighting apparatus, adequate fire escapes,
fire-doors, automatic sprinklers, and other hotel protective equipment,
recourse to ropes is unnecessary. In addition, the average occupant
would be rather inept at rope sliding and might hang himself instead of
reaching safety; the building could burn down, if at all, in the length
of time it would take to descend via rope from one of the upper floors;
and the rooms on the highest floors would be so full of rope there would
be no space for a bed.
Necessary when made, changed circumstances in most places rendered
such statutes not only unenforceable but ridiculous. Without being repealed, without being "construed" by the courts, they ceased to exist.
Today their threats of punishment for violation are correspondingly not
only unheeded but unknown, although they still grace the statute books.
A statute may have been enacted during a temporary hysteria, fear,
or wave of righteousness. With the return to normalcy, enforcement becomes difficult or impossible, according to the particular facts. A disaster
in a theater or other public building may so shock the popular sensibilities that the most extravagant safety measures are required and
severe criminal penalties provided for their violation. Later on comes
the realization that the measures decreed are beyond the financial resources of the owners or would not avoid such tragedies even if performed, or a return to general unconcern permits violations to go unnoticed, or unprotested. In the rush of legislation, the statute may
have been couched in unnecessarily broad language, a defect which later
becomes painfully apparent.
Again, the change of circumstances or the subsidence of common
emotion may cause the penalty which was theretofore reasonable to become unreasonably severe or inadequately light, with the results already
suggested.
"'States having such statutes include Kansas and Oklahoma, the present Oklahoma statute
having been modified to cover hotels "not absolutely fireproof" and permitting the substitution of automatic ropes for the coil of rope. KANSAS GEN. STAT. ANN. (Corrick 1935)
§~ 36-116; IDAHO CODE ANN. (1932) § 38-1305.

CONCEPT OF FREEDOM OF RELIGION IN AMERICAN
CONSTITUTIONAL PHILOSOPHY
EBERHARD

P.

DEUTSCH*

RELIGIOUS liberty is frequently, though not accurately, linked with
freedom of thought. The latter is purely metaphysical, while the
former is obviously juridical, concerning itself exclusively with external
individualistic and collectivistic relationships.
The purpose of the instant article is simply to trace the historic
background 1 of the American concept of religious freedom, as expressed
in the constitutional philosophy of the United States. Careful contemplation and analytical scrutiny of these sources and their development may
point the path of the future toward greater humanistic security. 2
That the forebears of the founding fathers migrated to the western
hemisphere to escape religious intolerance and persecution is not disputed. But, with the exception of one notably intransigent group,3 the
settlers were jurisdictionalists if not outright advocates of theocracy.
Hence the ideality of true religious freedom was entirely unknown to
them, and their liberalism progressed only as far , at first at least, as a
narrow toleration.
Toleration after all merely connotes that whatever immunities are
enjoyed are authoritarian dispensations-revocable concessions rather
than defensible rights. 4 It negatives disestablishmentarianism, and im*Member of the Bar of Louisiana and the Bar of the Supreme Court of the United
States; Author: Deck Cargo (1939) 27 CALIF. L . REV. 535 ; Freedom of the Press and of
the Mails (1938) 36 MICH. L . REV. 703; Civil Law Influences on t-Jie D evelopment of
Civil Liberties (1938) 12 TULANE L . REV. 331; Federal Equity Jwrisdiction of Cases Involving the Freedom of the Press (1939) 25 VA. L. REV. 507.
1
"Upon this point, a page of history is worth a volume of logic." Mr. Justice Holmes
in New York Trust Co. v. Eisner, 256 U. S. 345, 349 (1921).
'Just two hundred and fifty years ago , John Locke wrote: "But now if I be marching
on with my utmost vigor in that way which, according to the sacred geography, leads
straight to Jerusalem, why am I beaten and ill used by others because, perhaps, I wear
not buskins; because my hair is not of the right cut'; because, perhaps, I have not been
dipped in the right fashion; because I eat flesh upon the road, or some other food which
agrees with my stomach; because I avoid certain by-ways, which seem unto me to lead
into briars or precipices; because, amongst the several paths that are in the same road,
I choose to walk in which seems to be the straightest and cleanest; because I avoid to
keep company with some travellers that are less grave, and others that are more sour
than they ought to be; or, in fine, because I follow a guide that either is, or is not,
clothed in white, or crowned with a mitre?" A LETTER CONCERNING TOLERATION (1689) .
"Roger Williams and his co-founders of Rhode Island.
•"Toleration belonged to a system where was an established Church, and where a cer-
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plies, terminologically, a denial of equality to nonconformants. Religious
liberty, on the other hand, recognizes all ideologies, including those
believed to be heterodox," as existing by natural and constitutional right.
It cannot, however, be denied that the religious liberty of American
constitutional philosophy is an outgrowth of the seventeenth century
struggle for tolerance which brought the immigrant ancestors of the
Daughters of the American Revolution to the western world. The first
expression of that toleration, destined to fuse with other metamorphic
streams into the surging current of religious liberty, came from the
Assembly of the Roman Catholic Province of Maryland in 1649.
This province, whose original patent had been issued in 1632, was
established primarily as a haven for professors of the Catholic faith .
As early as 1638, the assembly enacted6 that the laws of the province
should be "equally enforced against and concerning all persons, lay and
ecclesiastical, without distinction, exemption, or privilege of any." Such
a broad invitation found ready acceptance on the part of various sectaries,
and before long Maryland had become an asylum where even "Protestants were sheltered from Protestant intolerance." 7
To insure a continuance of the spirit in which the Province was conceived, and to publicize, perhaps, its adventuresome syncretism toward
further colonization, at the instance of Lord Baltimore, the famous
"Toleration Act" was placed on the statute book. 8 It provided:
"Whereas the enforcing of the conscience in matters of Religion has frequently
fallen out to be of dangerous consequence in those commonwealths where it has
been practiced, and for the more quiet and peaceable government of this Province, and the better to preserve mutual Love and amity amongst the Inhabitants
thereof: Be it therefore also by the Lord Proprietary, with the advice and consent of the Assembly, ordered and enacted ( except as in this present act is
before declared and set forth) that no person or persons whatever within this
Province . . . professing to believe in Jesus Christ, shall from henceforth be
anyways troubled, molested, or discountenanced for, or in respect to, his or
her religion , nor in the free exercise thereof within this Province, or the islands
thereunto belonging, nor in any way compelled to believe or exercise any other
tain liberty of worship was granted, not of right, but of grace; while the interposition of
the magistrate might annul the grant." 1 RIVES , HISTORY OF THE LIFE AND TIMES OF
JAMES MADISON (1873) 140.
""You really believe in freedom of speech if you are willing to allow it to men whose
opinions seem to you wrong and even dangerous." Lord Justice Scrutton in Rex v. Secretary for Home Affairs ex parte O'Brien, [1923] 2 K. B. 361, 362 (C. A.).
0
1 BROWNE, ARCHIVES OF MARYLAND (1883) 95.
7
1 BANCROFT, HISTORY OF THE UNITED STATES (19th ed. 1862 ) 248.
8
1 BROWNE, ARCHIVES OF MARYLAND (1883) 244.
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religion against his or her consent, so that they be not unfaithful to the lord
proprietary, or molest or conspire against the civill government."

Whatever the foregoing charismatic declaration may have left to be
desired by Mohammedan, Buddhist, Jew, Pagan or even Unitarian , it
evidenced a stride toward liberty 9 far beyond any mincing step that had
ever been taken in England. It was certainly more radical for its day
than would be in this, a proposal by Congress of a constitutional amendment to abolish all religion.
In the meantime, a quarter of a century before Lord Coke presented
the Petition of Right, there was born to a London merchant and his
wife a boy named Roger Williams, destined to deserve of Americans
nearly two centuries later personification, realistically, of what, a thousand years earlier, Mohammed was preparing to personify allegorically
for Islam. Educated at Charter House and Pembroke College, Cambridge, under the tutelage of Lord Coke, Williams, findin g himself a
part of the Puritan disaffection of his time, emigrated to America.
But English intolerance of old-world Puritanism merely engendered
Puritan intolerance of new-world dissentience. 10 And R oger Williams
was buring with separatistic zeal. He endeavored to preach in Plymouth
and in Salem, but his doctrines were heretical to established conformism,
and he was compelled to flee. In 1636 he founded a settlement on
Narragansett Bay, and in pious gratitude for his new physical and intellectual liberty, he named it Providence.
To this settlement Williams brought, and there firmly implanted, his
recusant principle of complete religious freedom. And just as the persecuted sects of Europe had sought the freer atmosphere of America, so
did the schismatic elements of the other New England colonies flee to
the libertarian scene on the banks of the P awtucket. The colony prospered, and Williams returned to England, where through the influence
of Cromwell, Milton, Vane and others, he obtained, in 1643, King
Charles's Patent for Providence Plantations.11
Williams labored passionately and unceasingly for the perpetuation of
his beloved archetype of freedom of religion from civil restraint. In
"This was the first decree gra nting any form of religious liber t y ever to issue from a
legislative assembly.
1
°''Even New Engla nd, the land of the persecuted puritans, as well as other colonies
where the Church of England b ad maintained it, superiority , bad furni shed a chapter as
full of dark bigotry and intolerance, as any w hich co ul d be found to disgrace the pages
of forei gn annals." 2 STORY, COMMENTARIES ON THE CONSTITUTION (5th ed. 189 1) § 1878.
uz P OORE, CHARTERS AND CONSTITUTION OF THE UNITED STATES (1878) 1594 .

490

THE GEORGETOWN LAW JOURNAL

[Vol. 28

164412 he published the most significant separatist tract ever to appear
in America, The Bloody T enent of Persecution, in which he wrote:
"As it would be confusion for the Church to censure such matters and acts
of such persons a s belong not to the Church ; so it is confusion for the State to
punish spiritual offenses, for they are not within the sphear of a civil jurisdiction. . . . The Civil State and Magistrate are meerly and essentially civil,
and therefore cannot reach (without transgressing the bounds of civility) to
judge in matters spiritual, which are of another sphear and nature than civility is."

Some years later Williams returned to England once more, and in
1663, in express recognition of this American "livelie experiment, that
a most flourishing civill state may stand . . . with a full libertie in religious concernments", the Charter of Rhode Island and Providence Plantations was issued by "Charles the Second, by the Grace of God, King
of England, Scotland, France and Ireland, Defender of the Faith, &c."
This memorable document13 outlined the circumstances which had led
to the founding of the colony by Roger Williams, and provided:
"Now know y ee, that wee beinge willinge to encourage the hopefull undertakeinge of our sayd loyall and lovinge subjects, and to secure them in the
free exercise and enjoyment of all theire civill and religious rights . . . and
because some of the people and inhabitants of the same colonie cannot, in
theire private opinions, conforme to the Church of England, or take or subscribe the oaths and articles made and established in that behalfe ; and for that
the same, by reason of the remote distances of those places, will (as wee hope)
bee noe breach of the uni tie and unifformitie established in this nation : Have
therefore thought ffit , and doe hereby publish, graunt, ordeyne and declare,
That our royall will and pleasure is, that no person within the sayd colonie,
at any tyme hereafter, shall bee any wise molested, punished, disquieted, or
called in question , for any differences in opinione in matters of religion, and
doe not actually disturb the civill peace of our sayd colonie; but that all and
everye person and persons may, from tyme to tyme, and at all tymes hereafter,
freelye and fullye have and enjoye his and theire owne judgments and consciences, in matters of religious concernment, throughout the tract of land hereafter mentioned; they behaveing themselves peaceablie and quietlie, and not
useing this libertie to lycentiousnesse and profanenesse, nor to the civill injurie
or outward disturbeance of others ; any lawe, statute, or clause, therein con•
tayned, usage or custome of this realme, to the contrarie hereof, in any wise,
notwithstanding."

Here was constitutional precedent for the emergence of true religious
liberty. It contemplated the coexistence of civil autonomy with autonomous ecclesiastical authority, and recognized a sufficiently developed
"'The same year in which Williams' friend and supporter, Jobn Milton, published his
immortal Areopagitica-A Plea for the Liberty of Unlicensed Printing.
13
2 P OORE, op. cit. mpra note 11 , at 1595.
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moral culture under which individualism was conceived as capable of
controlling its own destiny. It presaged, clearly, the closing clause14 of
the Constitution of the United States, to be adopted a century and a
quarter later, that "no religious test shall ever be required as a qualification to any office or public trust under the United States."
Toward the end of the seventeenth century, there emanated from
Europe another great treatise, destined to exercise a beneficent influence
on the transitional course of the current of toleration toward liberty.
John Locke's A Letter Concerning Toleration 15 voiced his plea for disestablishment:
"I esteem it above all things necessary to distinguish exactly the business of
civil government from that of religion, and to settle the just bounds that lie
between the one and the other."

Though Locke unquestionably reveals a conservatism entirely foreign
to Roger Williams, the writings of the former were more widely read,
and accordingly exercised a greater influence. In spite, however, of
popular opinion to the contrary, the vigorous doctrinal practices of Williams undoubtedly played a more significant part in the agitation of men
like Pinckney, Madison and Jefferson for constitutional freedom of religion in America than did the philosophical apologiae of Locke.
In 1681 Charles II had patented the Province of Pennsylvania to
William Penn. 16 This province had become the haven of the Society of
Friends, whose ethical passivity marked another cairn on the steep
path toward liberty. So great was the desire of the Quakers for tolerance, that Penn, himself imbued with its spirit, in 1701 issued his famous
Charter of Liberties to Pennsylvania and Delaware, 17 providing:
"BECAUSE no People can be truly happy, though under the greatest enjoy•
ment of civil liberties, if abridged of the Freedom of their Consciences, as to
their Religious Profession and Worship: And Almighty God being the only
Lord of Conscience, Father of Lights and Spirits . . . I do hereby grant and
declare, That no Person or Persons, inhabiting in this Province or Territories.
who shall confess and acknowledge One almighty God, the Creator, Upholder and
Ruler of the World; and professes him or themselves obliged to live quietly
1

"'This is the last and closing clause of the Constitution, and inserted when the whole
frame of Government, with the powers hereinbefore specified, had been adopted by the
Convention ; and it was in that form, and with these powers, that the Constitution was
submitted to the people of the several States for their consideration and decision ." ChiP'
Justice Taney in Ableman v. Booth , 21 How. 506, 524 (U. S. 1858 ).
16

1689.

192 POORE, CHARTERS AND CONSTITUTIONS OF THE UNITED STATES
1

'/d. at 270.

(1878) 1S09.
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under the Civil Government, shall be in any case molested or prejudiced, in
his or their Person or Estate, because of bis or their conscientious Persuasion
or Practice, nor be compelled to frequent or maintain any religious Worship,
Place or Ministry, contrary to his or their Mind, or to do or suffer any other
Act or Thing, contrary to their religious Persuasion.
"AND that all persons who also profess to believe in Jesus Christ, the
Saviour of the World, shall be capable (notwithstanding their other Persuasions
and Practices in Point of Conscience and Religion) to serve this Government
in any Capacity, both legislatively and executively. . . . "

This charter was not nearly so liberal as that granted nearly forty
years earlier by Charles II to Rhode Island. But just as the Catholics
of Maryland by their Toleration Act of 1649 had extended an equality
of civil rights to Protestants, so did the Protestants of Pennsylvania and
Delaware, by Penn's Charter of Liberties, extend civil equality to their
Catholic brethren.
It is obviously impossible, within the limited compass of an article
of this character, to trace the genesis and development of the epistemonic
reactions of the various colonies to matters of theology, and their subsumption into the constitutional concept of the religious freedom of
178 7. Virginia, however, typifies colonial jurisdictionalism. As early
as 1629, the colonial assembly ordered that "All ministers conforme
themselves to the canons of the Church of England.ms
Lord Baltimore was not permitted, in 1628, to remain in Virginia, 19
and the early statute books contain many anti-Catholic acts, such as
that of 1648 disenfranchising Romanists and providing that any priests
coming into the colony were to be expelled within five days. 20 Later
enactments dealt even more harshly with Quakers. 21 During the following century arose actual persecutions of Baptists, 22 resulting finally
both in a revulsion against the effort to establish an American episcopate,
and in the fall of the Church of England in Virginia. 23
Madison was successful in substituting for Patrick Henry's toleration
18

1 HENING, STATUTES OF VIRGINIA (1823) 149.
1 BURKE, HISTORY OF VIRGINIA (2d ed. 1822) 304.
00
1 HENING, op. cit. supra note 18 , at 269.
'JJ.Jd. at 532. The change in the early attitude towa rd Quakers wrought by the Federal
Constitution was evidenced by its provision for an affirmation in lieu of an oath " to prevent any unjustifiable exclusion (of Quakers) from office." 2 STORY , COMMENTARIES ON
THE CONSTITUTION (5th ed. 1891) § 1878.
22
CAMPBELL, HISTORY OF VIRGINIA (1860) 553; FOOTE, SKETCHES OF VIRGINIA (1st Ser.
1850) 314, 318 j 1 HAWKS, C ONTRIBUTIONS TO ECCLESIASTICAL HISTORY 121 j 2 HOWISON ,
HISTORY OF VIRGL.'UA (1848) 160, 168.
""COBB, THE RISE OF RELIGIOUS LIBERTY IN AMERICA (1902) 114.
10
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phraseology in the sixteenth section of the Virginia Bill of Rights of
1776, a sentence reading that "all men are equally entitled to the full and
free exercise of religion, according to the dictates of conscience." 24 But
even after the death knell of the State-Church of Virginia had been
tolled, legislation was introduced in 1784 " for the support of some sort
of worship", and a committee of the Assembly brought in a Bill for
establishing a provision for t eachers of the Christian religion.26
This bill gave rise to what has been characterized as the greatest of
Madison's writings,26 his M emorial and R emonstrance, which upon being
circulated, received such widespread support that the bill was abandoned.
At the same time the Assembly removed all further doubt as to its attitude toward religious restraints by enacting Jefferson's An Act E stablishing Religious Freedom,21 one of history's great charters of human liberty.
Its preamble contained the following unequivocal assertions :
"That to suffer the civil magistrate to intrude his powers into the field of
opinion, and to restrain the profession or propagation of principles on supposition of their ill tendency, is a dangerous fallacy, which at once destroys all
religious liberty, because he being of course judge of that tendency will make
his opinion the rule of judgment, and approve or condemn the sentiments of
others only as they shall square with or diffe r from his own ; that it is time
enough fo r the rightful purposes of civil government, fo r its officers to interfere
when principles break out into overt acts against peace and good order ; and
finally, that truth is great and will prevail if left to herself. . . ." 28

A proposed amendment to limit the effectiveness of the act to freedom
"'1 R!vES, HISTORY OF THE LIFE AND T IMES OF J AMES M ADISON (2d ed. 1873) 140.
""1 HAWKS, op. cit . supra note 22, at 156- 173 .
.."It was one of th e best compositions ever pro duced , even by his great mind. T ransparent in style, moderate yet fi rm in temper, graceful in proportion , strong in argument,
it treats its subject with a power not to be resisted. It urged that the system of assessment was vicious, because it verged to a union of chu rch and state; because it violated
equality, in requiring men to support that t o which t hey might not have assented; because
it made t he civil magistrat e a judge in matters of faith ; because it was unnecessary fo r
the support of Christianity, who lives best upon the free love of her children." 2 H OWISON,
HISTORY OF VIRGINIA (1848) 29 7.
27
1 H ENING, STATUTES OF VIRGINIA ( 1823) 84.
20
"In these sentences is fo und the tru e distinction between what p roperly belongs t o the
Church and what t o the state." Mr. Chief Justice Waite in R eyn olds v. United States,
98 U. S. 145, 163 (1878). That the situation in France, as distinguished fro m that in
England, was infl uencing the formula tion of th e American guaranties of civil and religious
liberties, is well illustrated by th e contemporaneo us promulgation of the Declaration of
the Rights of M an and of Citizens, providing th at : "No man ought to be molested on acco unt of his opinions, not even on account of his religious opinions, provided his avowal
of them does not distu rb the public order established by the Jaw ." 6 T HE LIFE AND WORKS
OF THOMAS PAINE (P atriot's ed. 1925) 148.
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in the exercise of the Christian religion only, was overwhelmingly defeated.29 The possibility of repeal by future legislative bodies was renrendered nugatory by the provision of the third section that such repeal
would be "an infringement of natural right"; and the original enactment has remained undisturbed for over a hundred and fifty years.
In spite of the fact that by the time the Constitutional Convention was
in session in 1787, only Rhode Island and Virginia of the thirteen states
required no religious test of any kind for persons holding public office,
militant sentiment toward that end30 had crystallized on a national scale
by that time. The convention accordingly unanimously adopted 31 the
provision that "no religious Test shall ever be required as a Qualification
to any Office or public Trust under the United States." 32
Charles Pinckney of South Carolina was the author of the provision.
In his speech in support thereof, he said to the convention:
"It is a provision the world will expect from you in the establishment of a
system, founded on republican principles, and in an age so liberal and enliahtened as the present." 33

So irresistibly did national sentiment demanding constitutional freedom
of religion cumulate, following the adjournment of the convention less
than three weeks after adoption of the foregoing clause, that ratification
was achieved during the next two years only on condition of immediate
amendment through a Bill of Rights including an unqualified guaranty
20

Jefferson himself described this attempt: "A singular proposition proved that its protection was meant to be universal. Where the preamble declares that coercion is a departure from the plan of the holy author of our religion, an amendment was proposed by
inserting the words, 'Jesus Christ', so that it should read, 'The plan of Jesus Christ, the
holy author, etc.' The insertion was rejected by a great majority, in proof that they
meant to comprehend within the mantle of its protection the Jew and the Gentile, the
Christian and Mahometan, the Hindu and Infidel of every denomination." 1 WASHINGTON,
THE WRITINGS OF JEFFERSON (1853) 45.
80
William Lancaster of North Carolina said in the debates on the Constitution in that
State (July 30, 1788): "For my part, in reviewing the qualification's necessary for a president, I did not suppose the pope could occupy the president's chair. But let us remember
that we form a government for millions not yet in existence. . . . This is most certain,
that papists may occupy t hat chair, and mahometans may take it. I see nothing against
it." 4 ELu orr's DEBATES (2d ed. 1837) 214.
81
"The motion was agreed to nem, con.'' 3 GILPIN, THE PAPERS OF JAMFS MADISON
(1842) 1468.
""U. S. CONST. Art. VI, cl. 3. Alexander Hamilton had prepared for this clause, "Nor
shall any religious sect, or denomination, or religious test for any office or place, be ever
established by law." 2 HAMILTON, HAMILTON'S WoRxs (1850) 406.
33
1 MOORE, AMERICAN ELOQUENCE (1859) 39.
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of religious liberty.34
It was the belief of many members of the first Congress that there was
no need for safeguarding civil liberties against congressional action,
since the Federal Government, being one of delegated powers only, had
no authority to legislate on matters respecting religion. 35 But the sentiment in favor of an absolute bulwark, and fear of circumvention through
implied powers, were strong36 and prevailed in forcing adoption in the
first clause of the First Amendment of a provision that "Congress shall
make no law respecting an establishment of religion, or prohibiting the
free exercise thereof." 37
The universality of these provisions seems to be beyond question, 38
although it has been suggested that they were intended only to eliminate
"all rivalry among Christian sects, and to prevent any national ecclesiastical establishment, which should give to an hierarchy the exclusive
patronage of the national government." 39 But the record in Rhode Island
and Virginia, whose controlling influence on the formulation and adoption
''"Five of the States, while adopting the Constitution, proposed amendments. Three,
New Hampshire, New York, and Virginia, included in one form or another a declaration
of religious freedom in the changes they desired to have made, as did: also North Carolina,
where the convention at first declined to ratify the Constitution until the proposed amendments were acted upon." Reynolds v. United States, 98 U. S. 145, 164 (1878).
""'Mr. Sherman regarded the amendment as wholly unnecessary, as Congress had no
authority delegated to it by the Constitution to make religious establishments; and he
therefore moved to strike tbe clause out." 1 ANNALS OF CONG. 757 (1834).
""'Whether the words were necessary or not, he (Mr. Madison) did not mean to say,
but they have been required by some of the State conventions, who seemed to entertain
an opinion that under the clause of the Constitution, which gave power to Congress to
make all laws necessary and proper to carry into execution the Constitution, and the laws
made under it, enabled them to make laws of such a nature as might infringe the rights
of conscience, and establish a national religion." 1 ANNALS OF CONG. 758 (1789). In December, 1787, Jefferson had written from Paris to Madison : "I do not like the omission
of a bill of rights, providing cleariy and without the aid of sophisms for freedom of
religion." 4 FoRD, JEFFERSON'S WRITINGS (1894) 476.
87
1n 1876, at the request of President Grant, an effort was made to amplify this provision of the First Amendment, but it was unsuccessful. 4 CONG. REC. 5188 (1876).
aec'The Convention, having all the religious requirements of the States before it, and
knowing that, under them Catholics, Jews and even members of some Protestant denominations were excluded from admission to State legislatures, deliberately determined that
there should be no such illiberal discriminations under the National Government." WARREN,
Tm: MAKING OF THE CONSTITUTION (1929) 425.
39
2 STORY, COMMENTARIES ON THE CONSTITUTION (5th ed. 1891) § 1877. The same great
commentator concedes, however, that whatever purpose these provisions were intended to
subserve, "the Catholic and the Protestant, the Calvinist and the Arminian, the Jew and
tbe Infidel, may sit down at the common table of the national councils, without any
inquisition into their faith or mode of worship." Id. § 1879.
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of the federal constitutional clauses can hardly be disputed, negatives
any intention to limit their scope to the Christian faiths. 40
Decisions of the courts of the United States on questions involving
the scope of constitutional provisions for religious liberty have not been
significant. The Supreme Court has held the Mormon religion, with its
sanction of the practice of patriarchal polygamy as an overt act in
contravention of fundamental tenets of civilized morality, to be outside
the pale of protection of the First Amendment.41
In an interesting decision , the same Court held that the people of the
United States are historically and traditionally a religious, a Christian
people, and that a construction of an act of Congress prohibiting the
importation of aliens to perform "labor or service of any kind", to include a foreign minister called to an American pulpit, would be attributing an invalid irreligious motive to that legislative body. 42
In 1899, the Supreme Court held that an appropriation by Congress of
funds for a hospital in the District of Columbia, did not transgress the
provisions of the First Amendment simply by reason of the fact that the
affairs of the hospital were conducted under the auspices " of a monastic
order or sisterhood of the Roman Catholic Church." 43
Nor has there been anything of real significance in the opinions of the
state courts which have considered constitutional questions involving
"'The follow ing expression by the State Department in the treaty of peace with the
Bey of Tripoli of Barbary, is of especial interest in this connection : " As the government
of the United States of America is not in any sense found ed on the Christian religion-as
it has in itself no character of enmity against the laws, religio n or t ranquility (sic) of
Mussulmans-and as the said States never have entered into any war or act of hostility
against any Mahometan natio n, it is declared by the parties, that no pretext arising from
religious opinions shall ever produce an interruption of the harmony existing between the
two countries." 8 STAT. 155 (1 796).
41
M ormon Church v. United States, 136 U. S. 1 ( 1890) ; Davis v . Beason, 133 U. S. 333
( 1890); Reynolds v. United States, 98 U. S. 145 (1878) .
""Holy T rinity Church v. United Stat es, 143 U. S. 457 ( 1892). On the other hand, in
Vidal v. Girard's Execut ors, 2 H ow. 127, 197- 202 (U. S. 1844), Mr. Justice Sto ry, writing
for the Court, held that the exclusion of all ecclesiastics fr om professorships in a college,
and the limitation of the subjects of instru ction " to pure morality, general benevolence, a
love of truth, sobriety and ind ustry_," are not so derogato ry to the Christian religion as
fo make a devise fro m the fou ndation of such a college void un der the constitution of
Pennsylvania.
43
Bradfield v . Roberts, 175 U. S. 29 1 (1899). Madison vetoed two bills entitled : "An
Act inco rporatin g the P ro testant Episcopal Church in the T own of Alexandria, in the
District of Columbia," and "An act fo r the relief of certain persons, naming them, and
the Baptist Church at Salem Meeting H ouse, in the Mississippi T erritory," because he felt
that they contravened the prohibitions of the First Amendment. 2 RICHARDSON, M ESSAGES
AND P APERS OF THE P RESIDENTS

(1897) 474.
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religious liberty. Decisions upholding enactments against working on
Sunday have, it is true, gone rather far in dicta recognizing the hegemonic
predominance of the Christian population of the country as entitling it
to uniform observance of Christianity's Sabbath, 44 as did the early
opinion of Chancellor Kent in maintaining a statute against blasphemy.45
The constitutional doctrine has been found to be sufficiently broad to
protect a Christian Science practitioner against a prosecution for practicing medicine without a license. 4 6 But enactments prohibiting the practice of spiritualism and fortune telling have uniformly been upheld
against contentions of religious right. 47 Freedom of religion will not
protect one against vaccination of his children as a condition of admission to public schools.4 8 Reading of the bible in the public schools has
been upheld as permissible in most cases, 49 but has been held to contravene the constitutional guaranty of religious liberty in others.50 And
the principle of religious freedom was incapable of defeating a statute
prohibiting the teaching of evolution in public schools. 51
Constitutional guaranties of freedom of religion, it has been held, will
not permit distribution of religious tracts without a license in violation
of ordinances. 52 The Supreme Court of the United States has given its
indirect sanction 53 to this questionable ruling, although holding that the
"Pirkey Bros. v. Virginia, 134 Va. 713, 113 S . E . 764 (1922) .
'"People v. Ru ggles, 8 Johns. 289 (N. Y . 1824); accord, Updegraph v. Commonwealth,
11 S. & R. 393 (Pa. 1824) .
..People v. Cole, 219 N. Y. 98, 113 N. E. 790 (1916).
" McMasters v. Oklahoma, 21 Okla. Crim. 318, 207 P ac. 566 (1922); State v. Neitzel,
69 Wash. 567, 125 Pac. 939 (1912) .
.avonnegut v. Baun, 206 Ind. 172, 188 N. E. 677 (1934); New Braunfels v. Waldschmidt,
109 Tex. 302, 207 S. W. 303 (1918).
'"P eople ex rel. Vollmar v. Stanley, 81 Colo. 276, 255 Pac. 610 (1927); Moore v. Monroe,
64 Iowa 367, 20 N. W. 475 (1884); Hackett v. Brooksville Grade School District, 120 Ky.
608 , 87 S. W . 792 (1905); Donahoe v. Richards, 38 Me. 379 (1854); Spiller v. Woburn,
12 Allen 127 (Mass. 1866); Kaplan v. Independent School District, 171 Minn . 142, 214
N. W. 18 ( 1927); State ex rel. Freeman v. Schave, 65 Neb. 853, 91 N. W. 846 (1902);
Nessla v. Hum, 1 Ohio N. P. 140 (1903); Curran v. White, 22 Pa. Co. Ct. R. 201 (1898);
cf. McCormick v. Burt, 95 Ill. 263 (1880); Church v. Bullock, 104 Tex. 1, 109 S. W. 115
(1908).
"°People ex rel. Ring v. Board of Education, 245 Ill. 334, 92 N . E. 25 1 (1910); Herold
v. Parish Board, 136 La. 1034, 68 So. 116 (1915); c/. State ex rel. Weiss v. District Board,
76 Wis. 177, 44 N. W. 967 (1890).
"'Scopes v. State, 154 Tenn. 105, 289 S. W. 363 (1927).
"'Coleman v. Griffin, 55 Ga. App. 123 (1936), app. dismissed, 302 U. S. 636 (1937);
Massachusetts v. Anderson, 272 Mass. 100, 172 N. E. 114 (1930) .
""Coleman v. Griffin, 303 U . S. 444 (1937).
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guaranty of a free press in the same constitutional provision rendered
the same ordinance invalid. 54
After adoption of the Constitution of the United States, changes were
gradually made in many of the state constitutions to remove religious
disabilities; 55 although so far as is known, none was ever enforced. 56
But such disabilities still exist in a number of the state constitutions,
such as that of Pennsylvania, 57 pioneer in the fight for religious freedom,
which provides "that no person who acknowledges the being of God, and
a future state of rewards and punishments, shall, on account of his
religious sentiments be disqualified" from holding office in the Commonwealth.58
Disqualification of citizens from holding office because they hestitate
to subscribe to a belief in "a future state of rewards and punishments"
or even in "the existence of Almighty God" may well lead to further
circumscription. Until 18 76 the acceptance of the Protestant religion
was a prerequisite to the right to hold office in New Hampshire, 59 whose
constitution still permits legislation "for the support and maintenance
of public Protestant teachers of piety, religion and morality." 60
uLovell v. Griffin, 30~ U. S. 444 (1938). In 1798 Jefferson characterized the First
Amendment as "guarding in the same sentence, and under the same words, the freedom
of religion, of speech and of the press; insomuch, that whatever violates either, throws
down the sanctuary which covers the others." 3 KENTUCKY RESOLUTIONS OF 1798 .
..COBB, THE RISE OF RELIGIOUS LIBERTY IN AMERICA (1902) 510 et seq. "No State at
this time pursued a political practice which would now be considered liberal. In one
way or another, Church and State were united. Unitarians, Jews and Roman Catholics
were not allowed to enjoy the privileges granted to others who were described as religiously qualified." THORPE, CONSTITUTIONAL HISTORY OF THE AMERICAN PEOPLE (1898) 70.
"""As a member of the Roman Catholic Church I was more particularly brought into
contact with several of its priests, with whom I became intimately acquainted . . . . They
mainly attributed the peace£µ! dominion of religion in their country, to the separation of
church and · state." DE TOCQUEVILLE, THE REPUBLIC OF THE UNITED STATES OF AMERICA
(1877) 337.
177
PA. CONST. Art. I, § 4.
08
For a ·summary of existing provisions in state constitutions, establishing or recognizing
religious qualifications for public office, see 2 COOLEY, CONSTITUTIONAL LIMITATIONS (8th
ed. 1927) 965, n . 2.
""" Under the State Constitutions, a religious qualification was required of Representatives in the Legislature of every state except New York (Rhode Island?) and Virginia.
Thus, in New Hampshire, New Jersey, South Carolina, North Carolina and Georgia, he
was required to be a Protestant; in Massachusetts and Maryland, of the Christian religion;
in Pennsylvania a Protestant, and having a belief in God and the inspiration of the
Scriptures; in Dela ware having a belief in the Trinity and in the inspiration of the Scriptures." WARREN, THE MAKING OF THE CGNSTTIUTION (1929) 425.
""N. H. CONST. Art. VI, pt. 1. "The framers of the constitution had a preference fo r
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Up to the time of adoption of the Fourteenth Amendment, the Constitution of the United States contained " no provision for protecting the
citizens of the respective States in their religious liberties." 61
But the modern American concept, eloquently fortified by an impregnable historical background, rendered it "impossible to conclude that
this essential personal liberty of the citizen was left unprotected by the
general guaranty of fundamental rights" 62 in that provision. It is accordingly no longer open to question that the Fourteenth Amendment contains an effective prohibition of state legislation, constitutional or statutory, transgressing freedom of religion. 68
As has been indicated, the lingering religious disabilities still to be
found in state constitutions seem never to have raised any questions
of practical application; but even their mere logomachic existence challenges a fundamental tenet of American constitutional philosophy. 64
And the recent recrudescence of pagan absolutism in central Europe
can leave no doubt as to the vital necessity for unqualified recognition
of safeguards impervious to denials of unconditional religious liberty.
the protestant religion rather than the Roman catholic, and were willing to encourage the
fo rmer as far as consistent." Hale v. Everett, 53 N. H. 9 (1868).
01
Permoli v. New Orleans, 3 How. 589 , 609 (U. S. 1845).
02
Mr. Chief Justice Hughes in Near v. Minnesota, 283 U. S. 697, 707 (1931).
~amilton v. Regents of the University of California, 293 U. S. 245 (1934); Pierce v.
Society of Sisters, 268 U. S. 510 (1924); People ex rel. Vollmar v. Stanley, 81 Colo. 276 ,
255 Pac. 610 (1927); see Palko v . Connecticut, 302 U. S. 319, 324 (1937).
""'We ought with one heart and one hand to hew down the daring and dangerous efforts
of those who would reduce tbe public opinion to substitute itself into that tyranny over
religious faith which the laws have so justly abdicated." Jefferson to Edward Dowse,
Washington , 1803. 4 WASHINGTON, THE WRITINGS OF JEFFERSON (1853) 478.
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THE SUPREME COURT OF THE UNITED STATES
CORPORATE REORGANIZATION-EXTENT TO WHICH SHAREHOLDERS OF AN
INSOLVENT ENTERPRISE WILL BE ENTITLED TO PARTICIPATE

QNNOVEMBER 6, 1939, Mr. Justice Douglas delivered the unanimous1 opinion of the Supreme Court in two consolidated cases2 involving the rights of and conditions under which stockholders may
participate in a plan of reorganization under Section 77B 3 of the Federal
Bankruptcy Act, where the corporation is insolvent both in the equity
and bankruptcy sense. Existing contrariety of decisions in the circuit
courts 4 prompted the granting of certiorari in this instance.
The controversy in issue concerned a debtor corporation which was
seeking to reorganize, and creditors holding some of its bonds who
objected to the proposed plans of reorganization on the ground that they
were not fair and equitable insofar as the bondholders were concerned.
The debtor was a holding company owning all the capital stock, excepting certain qualifying shares held by directors , of six subsidiaries. Five
of these had negligible assets while the sixth, the Los Angeles Shipbuilding and Drydock Corporation, had total assets of approximately
$830,000. The total liabilities of the debtor were approximately $3 ,800,000 which consisted of principal and interest of first lien mortgage
bonds maturing in 1944. No interest having been paid since 1929, there
was arranged a so-called voluntary reorganization providing for a reduction in the interest rate on the bonds, which was to be paid only if
earned, and a revised capital stock classification. The old stockholders
contributed approximately $400,000, which was used by the Los Angeles
Shipbuilding and Drydock Corporation in order to rehabilitate its works.
Ninety-seven per cent of the face value of the bonds outstanding assented
to these modifications whereas the petitioners objected.
1

Mr. Justice Butler took no part in the consideration or disposition of the cases.
"Thomas K . Case and Adele B. Cowan and Estate of Adele B. Cowan, Deceased, Petitioners v. Los Angeles Lumber Products, Ltd ., 60 Sup. Ct. 1, (November 15, 1939). One
involved an interlocutory order and the other a final order confirming a plan of reorganization under § 77B of the Bankruptcy Act.
3
48 STAT. 912 (1934) . Chapter 10 of the Chandler Act, 52 STAT. 840; 11 U. S. C.
§ 501 (Supp. 1938) approved June 22, 1938, now supplants § 77B. Various substantial
changes in the provisions of § 77B have been made therein. But the standard of "fair and
equitable" as used in § 77B remains unaltered as one of the criteria necessary for confirmation of a plan of reorganization.
'This diversity of interpretation is well illustrated by the circuit court of appeals decision
of the principal cases, In re Los Angeles Lumber Products Co ., 100 F . (2d ) 963 (C. C. A.
9th, 1939 ) ; and by , In re Barclay Park Corp., 90 F. (2d) 595 (C . C. A. 2nd, 1937) .
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This voluntary reorganization was followed in 193 7 by another plan.
According to an option which was allowed them, the directors of the
debtor decided to reorganize under Section 77B of the Bankruptcy Act.
This plan in substance provided that a new corporation should be
formed to acquire the assets of the Los Angeles Shipbuilding and Drydock Corporation and was to have a capital structure of 1,000,000
shares of $ 1 par value voting stock, this to be divided into 811 ,375
shares of 5 % non-cumulative preferred stock and 188,625 shares of
common stock. 170,000 shares of the preferred stock were to be re erved
for public sale in order to pro.yide for further rehabilitation of the subsidiary's works and plant ; the balance of the pref erred stock was to
go to the bondholders and the 188,625 shares of common stock were
to go to the old stockholders without the payment of any subscription
or assessment. Thus, the aggregate value of the pref erred and common
stock to be issued to existing security holders was $830 000, an amount
equal to the going concern value of the assets of the enterprise. A
petition for reorganizing, with the foregoing plan attached and reciting,
inter aUa., that the required percentages of security holders had assented
to it, was filed with the district court. Actually the plan was assented
to by 92.81 % of the face amount of the bonds, while 99.75 % of the
pre-existing Class A and 90 % of the Class B stock evidenced their willingness to be bound by the plan. However, the petitioners who owned
but $18 ,500 of the face amount of the bonds once again, as in 1930
objected to the proposal with the charge that it was not fair and equitable
to the bondholders.
The district court found , by referring to " appraisal and audit reports",
that the debtor was in fact insolvent and that its total assets and liabilities were as stated in the foregoing. Yet in spite of this finding the
court confirmed the plan. And the court approved it despite the fact
that the old stockholders, who had no equity in the assets of the enterprise, were given 23 % of the assets and voting power in the new company without making any fresh contribution by way of subscription or
assessment. The court, however, justified inclusion of the stockholders
in the plan ( 1) because it apparently felt that the relative priorities of
the bondholders and stockholders were maintained by virtue of the preferences accorded the stock which the bondholders were to receive and
the fact that the stock going to the bondholders carried 77 % of the
voting power of all the stock to be issued under the plan· and (2 )
because it was able to find that they had furnished the bondholders
certain "compensating advantages" or "consideration". This so-called
consideration was stated by the district court in substance as follows:
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( 1) It will be an asset of value to the new company to retain the old
stockholders in the business because of ·"their familiarity with the
operation" of the business and their "financial standing and influence in the community", and because they can provide a "continuity
of management". ( 2) If the bondholders were able to foreclose now and
liquidate the debtor's assets, they would receive "substantially less than
the present appraised value" of the assets . ( 3) By reason of the socalled voluntary reorganization in 1930, the bondholders cannot foreclose until 1944, the old stockholders having the right to manage and
control the debtor until that time. At least the bondholders cannot
now foreclose without "long and protracted litigation'; which would be
"expensive and of great injury" to the debtor. Hence, the virtual abrogation of the agreement def erring foreclosure until 1944 was "the
principal valuable consideration" passing to the bondholders from the
old stockholders. ( 4) Bonding companies are unwilling to assume the
risk of becoming surety for the debtor or its principal subsidiary "because of the outstanding bond issue". The government's construction
program will provide "valuable opportunities" to the debtor if it is
prepared to handle the business. Hence, the value to the bondholders
of maintaining the debtor "as a going concern, and of avoiding litigation,
is in excess of the value of the stock being issued" to the old stockholders.
The circuit court of appeals, in affirming the decree confirming the plan,
stated that it was not possible for it to do other than accept these findings
because of a stipulation and the state of the record thereunder. That
stipulation provided for an abbreviated record and stated that the dissenting bondholders intended "to raise questions of substantive law
only". But it also specified as errors, inter alia, the inclusion of stockholders in a plan where they have no equity and the finding that the
plan was "fair" and "equitable". Thereby the stipulation adequately
reserved the question of law as to whether on these facts the plan was
fair and equitable within the meaning of Section 77B. 5
On that question of law the Supreme Court thought that the district
court erred in confirming the plan and that the circuit court of appeals
erred in affirming the decree. The basis of the holding was that the
plan was not "fair and equitable".
In expressing the views of the court, Mr. Justice Douglas declared:
"At the outset it should be stated that where a plan is not fair and equitable
as a matter of law it cannot be approved by the court even though the percentage
"But in any event a stipulation does not foreclose legal questions.
Hocking Valley Ry., 243 U. S. 281 (1917 ) .

Swift & Co . v.
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of the various classes of security holders required by Section 77B (f) for confirmation of the plan has consented. It is clear that from a reading of Section
77B(f) that the Congress has demanded both that the required percentages of
each class of security holders approve the plan and that the plan be found
to be 'fair and equitale'. The former is not a substitute for the latter. . ..
Accordingly the fact that the vast majority of the security holders have approved
the plan is not the test of whether the plan is a fair and equitable one." 6

The words "fair and equitable" were held to be words of art with
a definite meaning which was determined by judicial interpretation
long before the advent of Section 77B. Consequently the Supreme
Court felt impelled to apply the familiar rule that where words are
employed in an act which had at the time a well known meaning in the
law, they are to be used in that sense unless the context requires the
contrary. 7
Included within the meaning of "fair and equitable" are the rules
of law enunciated in a series of familiar cases which dealt with the precedence accorded creditors over stockholders in reorganization plans. 8
The substance of those decisions is that the courts will vigorously denounce any attempts to secure subordinate rights and interests of the
stockholders at the expense of the prior rights of the creditors. This
doctrine is of ten ref erred to as the "fixed principle" of reorganization law
and has been carried "to the extent of their debts creditors are entitled
to priority over stockholders against 'all' the property of an insolvent
corporation." 9 Consequently, the Supreme Court felt that this "fixed
principle" of "absolute priorities" was also firmly imbedded in Section
77B. 1° From this interpretation it naturally followed, therefore, that
6

60 Sup. Ct. 1, 6 (November 15, 1939). This is in line with the decision of the Supreme
Court in Taylor v . Standard Gas & Electric Co., 306 U. S. 307 (1939), which reversed an
order approving a plan of reorganization under § 77B, in spite of the fact that the requisite
percentage of the various classes of security holders had approved it, on the grounds that
the preferred stock of the debtor company was inequitably treated under the plan.
7
Keck v. United States, 172 U. S. 434, 446 (1899).
8
Railroad Co . v. Howard, 7 Wall. 392 (1868) ; Louisville Trust Co. v. Louisville, New
Albany & Chicago Ry., 174 U. S. 674 (1899); Northern Pacific Ry. v. Boyd, 228 U. S.
482 (1913); Kansas City T erminal R y. v. Central Union Trust Co. , 271 U. S. 445 (1926) .
'Kansas City Terminal Co. v. Central Union Trust Co ., 271 U.S. 445, 455 (1926). The
Supreme Court recognized certain practical considerations and made it clear that such
a rule did not "require the impossible and make it necessary to pay an unsecured creditor
in cash as a condition of stockholders retaining an interest in the reorganized company.
His interest can be preserved by the issuance, on equitable terms, of income bonds or
preferred stock". Northern Pacific Ry. v. Boyd, 228 U. S. 482, 508 (1913).
10
/n re 620 Church Street Building Corp., 299 U. S. 24 (1936) declared that under
§ 77B approval of a plan by security holders who have no equity in the enterprise is
unnecessary. The general view was also well expressed in In re Dutch Woodcraft Shops,
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the provisions of the plan relating to a partial perpetuation of the stockholders' interest was not fair and equitable. Even if all of the assets
of the debtor were to have been turned over to the creditors they
would have realized less than 2 5 % of their claims. Yet under the
plan they were asked to surrender to the stockholders 23 % of the total
depleted value of the enterprise. Such a result was held not to be tenable.
The so-called considerations which were recognized by the district
court were deemed by the Supreme Court to fall far short of satisfying
the requirements of adequate consideration which would justify and support the contemplated issuance of stock to the old stockholders. They
were held to reflect merely vague hopes or possibilities and that submission to the plan would be tantamount to submission to coercion
which is not the application of "fair and equitable" standards.
In disposing of the claim of right which the stockholders made as a
result of the alleged voluntary reorganization of 1930 the Supreme Court
reiterated the rule that when a debtor as well as a creditor invokes the
aid of the federal courts in reorganization or rehabilitation proceedings
under Section 77B, it assumes all of the consequences which flow from
that jurisdiction. And one of these is that private rights concerning the
res are subject to the superior dominion of the court which will judge
in accordance with the statutory guides which Congress provides.11
Once the jurisdiction of the court has been invoked, whether by debtor
or creditor, the petitioner cannot withdraw and oust the court of jurisdiction.12 Thus, the net result of filing the petition in the principal
case was to give the court, and not the stockholders, exclusive dominion
and control over the debtor's estate and the claims of the stockholders
then became entitled to no more dignity of consideration than any claim
based upon sheer nuisance value.
Having determined that the proposed plan was not "fair and equitable" the Supreme Court reversed the judgment of the lower court.
14 F. Supp. 467 , 469 (W. D. Mich . 1935): "The preservation of the business enterprises
must not be at the expense of the creditors, and the provisions of section 77B should not
be taken advantage of to effect what, in fact, amounts to a composition under section 12 ."
11
Furthermore, stockholders and other junior interests may be excluded from any plan
of reorganization if the court finds that the debtor is insolvent. In re 620 Church Street
Bldg. Corp ., 299 U . S. 24 (1936). And on the facts in the principai case the junior
interests were held to be excluded unless they furnished adequate consideration-this they
have failed to do .
ucf. Hollister v. Stewart, 111 N. Y. 644, 19 N . E . 782 (1889), where the court gtruck
down a voluntary reorganization which attempted to bind minority bondholders. The
court said : " Unless railroad syndicates or committees are to be put above the Constitution,
the trustees cannot set aside and change their contract with the plaintiff, of their own
volition, without his consent'." Hollister v. Stewart, supra, at 660, 19 N. E . at 789, 790.
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In contemplation of this decision it should be observed that the Supreme Court has established the precedent to which the federal courts can
be expected to adhere without variation. Thus, the present contrariety
of interpretation which has been so prevalent heretofore should be eliminated. The courts will be expected to follow the rule of "absolute
priorities" in considering whether any proposed plan over which it has
jurisdiction is "fair and equitable". Such is the only just interpretation available; the creditors should be accorded their full rights of
priority against the corporate assets and only when those assets exceed
the amount of the outstanding debts, or when the stockholders contribute new value, should their interests be perpetuated in the emerging
corporation. 13 Whenever the corporation in question is seeking reorganization because of its insolvent condition the stockholders' participation must necessarily be based upon an actual contribution in
money or money's worth, reasonably equivalent in view of all of the
circumstances to the expected participation. Purely moral considerations or gratuities will have no plare in such a scheme.
RALPH W. DORIUS

TWENTY-FIRST AMENDMENT-STATE CONTROL OF LIQUOR

DURING the last fifty years, control of the liquor traffic in this country
has been developing along a certain well-defined path. In the case
of Zifjrin v. Reeves14 the Supreme Court may well have taken the final
step in this development.
From the earliest time control of liquor traffic has been recognized as
coming under the general police power. However, exercise of the police
power by the states was limited to regulations which did not interfere
with the right of the federal government to control interstate commerce.
This rule was laid down by the Supreme Court in 188 7 in the case of
Bowman v. Chicago & Northwestern Railway Company. 15 In 1890
isrhe court does not desire to intimate that compromise of claims is impossible under
Thus, conflicting claims involving specific assets, ambiguities in the wording of
indentures, or close questions of interpretation of after-acquired property clauses in mortgages may properly be subject to settlement. But in sanctioning such settlements the
courts will not be bowing to mere nuisance claims; they will be administering the proceedings in an economical and practical manner.
~60 Sup. Ct. 163 (December 1, 1939).
u12s u. s. 465 (1887).
§ 77B.
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Congress took the first step in its attempt to control liquor traffic by
the passage of the Wilson Act 16 which the Court interpreted in Scott v.
Donald11 as permitting the states to regulate liquor traffic as long as
they did not discriminate between commodities in domestic commerce
and those in interstate commerce.
By the passage of the Webb-Kenyon Act in 1913 ,1 8 Congress voiced
its intent to give the states a free hand in the regulation of the liquor
traffic. The Act in effect prohibited the shipment in interstate commerce of liquor into a state in violation of any law of that state.
Dissatisfaction with the blanket prohibition on the manufacture,
sale or transport~tion of liquor by the Eighteenth Amendment gradually
led to a move in Congress to return control to the states. Senator Blaine,
Chairman of the Senate Judiciary Committee voiced this sentiment
when he said:
"The effect of the joint resolution is to effectuate a complete repeal of the
eighteenth amendment and to take out of the Federal Constitution the power
of Congress relating to Prohibition .... This proposal is restoring to the states,
in effect, the right to regulate commerce respecting a single commodity." 19

This intent was incorporated into the Twenty-First Amendment by
the provision that: "The transportation or importation into any state,
territory, or possession of the United States for delivery or use therein
of intoxicating liquors, in violation of the laws thereof, is hereby
prohibited." 20
In a series of decisions under this amendment, the Supreme Court's
liberal interpretation of this provision made it clear that intoxicating
liquor was outside federal control. The right of a state to regulate the
importation of liquor into its jurisdiction was upheld, the Court declaring, "the words used are apt to confer upon the state the power to
forbid all importations which do not comply with the conditions which
it prescribes." 21 Again in Finch & Company v. McKittrick 22 the Court
said, "the right of a state to prohibit or regulate the importation of
intoxicating liquor is not limited by the commerce clause." 23
In the latest decision, Zifjrin v. Reeves,24 the Court refused to declare
16

26 STAT. 313 (1890).
165 U.S. 58 (1897).
18
37 STAT. 699 (1913).
10
76 CONG. REC. 64 (1932) .
17

"'U.
21

s. CONST.

AMEND.

XXI.

State Board of Equalization of California v. Young's Market Co., 299 U . S. 59, 62 (1936).
22
305 U. S. 395 (1939).
20
/d . at 398.
04
60 Sup. Ct. 163 (December 1, 1939) .
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unconstitutional a state statute which in effect regulated the export of
liquor out of the state. However, the Court did not appear willing to
base its decision primarily upon the Twenty-First amendment, resting
it upon the right of the state to exercise its police power. It said,
" Kentucky has seen fit to permit manufacture of whiskey only upon condition that it be sold to an indicated class of customers and transported in
definitely specified ways . . . . This is within the police power of the state. " 20

And again:
"Although regulation by the state might impose some burden on interstate commerce this was permissible when an inseparable incident of the exercise of a
legislative authority, which, under the Constitution, has been left to the states." 26

The Court has made it clear that intoxicating liquor is a matter outside federal control and that it has been turned over to the states to
regulate unhampered by constitutional limitations.
LAIDLER B. MACKALL

EFFECT OF RESERVATION OF POWER TO CHANGE BENEFICIARY ON TRUST'S
LIABILITY TO FEDERAL GIFT TAX

JNESTATE of Sanford v. Commissioner of Int ernal R evenue,2

7

the
Court decided that an inter vivos transfer of property in trust, by
a donor reserving to himself the power to designate new beneficiaries
other than himself, did not become a completed gift and thereby subject to the gift tax imposed by the Federal Gift Tax Act of 192428 until
the relinquishment of the power. A trust in personal property had been
created in 1913 wherein the· donor reserved the right to revoke the trust.
In 1919, he relinquished the power of revocation reserving, however, in
the relinquishing instrument, the right to modify the trust by changing
the beneficiaries. Subsequent to the passage of the gift tax statute, the
donor surrendered the power to change beneficiaries. The taxpayers
contended that the gift became complete and taxable at the time of
relinquishing the power of revocation. By holding the gift complete
only upon renunciation of the power to change beneficiaries, the Court
avoided the contention that the gift tax statute was retroactively applied. 29
"'I d . at 167.
""Id . at 166 .
:nEstat e of Sanford v . Commissioner of Internal Revenue, 60 Sup . Ct. 51 (November
15, 1939).
""43 STAT. 315 (1924) , 26 U . S. C. § 413 (1934).
211
ln a companion case, R asquin v . Humphreys, 60 Sup . Ct. 60 (N ovember 15, 1939) the
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Mr. Justice Stone wrote the opinion for the Court, the principal value
of which is represented in its contribution to the growth of the administrative law aspects of taxation. 30 As <! tax decision it will guide the form
of property disposition adopted by informed persons possessing large
wealth. 31
The Court concluded as a matter of statutory interpretation that
Congress did not intend to tax gifts before the donor had fully parted
with his interest in the property. This conclusion was reached by construing the gift tax in the light of the estate tax, the two being in pari
materia. In R einecke v. North ern Trust Company 32 and Porter v.
Commissioner33 it had been held that a relinquishment at death: ( 1)
of a power of revocation of a trust for the benefit of its donor or, ( 2) of
a reserved power to modify the trust except in his own favor were both
taxable transfers under the estate tax. The rationale of decision in both
cases is that, the essence of a transfer is the passage of control over the
economic benefits of property rather than any technical changes in its
title. 34 The standard is control over the property rather than any mere
refinement in title, and the Court points out that Congress was aware of
this concept of "transfer" when the original gift tax was enacted.
Having construed the gift tax statute in the light of its language and
history, the Court then passed to the problem of considering whether
this construction should be modified because of administrative regulation and practice. A Treasury gift tax regulation aimed at trusts where
powers were reserved by the settlor was held not to cover a power to
modify as distinguished from a power to revoke. At best the regulation
was said to be ambiguous and therefore "without persuasive force in
determining the true construction of the statute."
Court held that a gift in the case of an inter vivos transfer of property in trust , reserving to
the donor power to designate new beneficiaries other than himself , did not become complet e
at the time of the creation of the t rust , and, t herefore, was no t sub ject fo the gift t ax
imposed by the Revenue Act of 1932, 47 STAT. 245 ( 1933), 26 U . S. C. § 550 ( 1934).
The Goveniment had taken incom.istent positions in the two cases as a consequence of
conflicting Treasury practice and asked the Court t o decide the question and thereby
remove the inconsistency in a dministrative practice.
"'Of equal imporfa nce in this regard is H elvering v. Wilshire Oil Company, 60 Sup. Ct.
18 (November 15, 1939), wherein the rule-making power is discussed by the Court. See
Sup. Ct. (1939) 28 GEORGETOWN LAW J ouRNAL 364.
31
In the course of the opinion there is a development of t he legislative policy underlying federal regulation of family settlements.
32
278 U. S. 33 9 (1929); cf . Burnett v. Guggenheim, 288 U. S. 280 (1933) .
83
288 u. s. 436 (1933).
"'Sanfo rd v. Commissioner, 60 Sup. Ct. 51 (November 15, 1939); see Corliss v . Bower,
281 U. S. 376, 378 (1930).
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Attention was then directed to the administrative practice under the
statute. The only evidence of Treasury practice was a stipulation appearing in the record wherein the parties agreed that until the decision
in the H esslein case 35 three hundred cases had been governed by the
practice of treating the transfer as occurring when the transferor relinquished all power to revest in himself title to the property. But
the record did not reveal whether in any, some, or all of the three
hundred cases the relinquishment of the power of revocation was followed
by the relinquishment inter vivos of a power of changing the beneficiaries
like that in the principal case. Whereupon the Court said that:
"Such a stipulated definition of the practice is too vague
afford a proper basis for a judicial decision which undertakes
struction of the statute in terms of the practice. Moreover,
bound to accept, as controlling, stipulations as to question

and indefinite to
to state the con.. . We are not
of law." 36

The record did not demonstrate that prior to the H esslien decision
the Treasury Department consistently took the position that the gift tax
applied to a transfer in trust where the grantor reserved the right to
modify the trust by the selection of new beneficiaries but no right to
revoke. In February, 193 5, the Assistant General Counsel gave an
opinion of the principal case wherein he concluded on the bases of the
Guggenheim 31 and Porter 38 decisions that the gift was not complete and
taxable until the relinquishment of the power to modify. In April,
193 5, the matter was reopened and a new opinion was given reversing
the former one "on the authority of the Guggenheim case." The Court
found: ( 1) that there was no established administrative practice before
the present case came before Treasury in 193 5, and, ( 2) that the practice
15

Hesslein v. Holy , 91 F . (2d) 954 (C. C. A. 2nd, 1937) , cert. denied, 302 U. S. 756
(1937) . In the Hesslein case, as in Rasquin v. Hmnphrey s, a gift in trust with the reservation of a power in the donor to alter the disposition of the property in any way not
beneficial to himself, was held to be incomplete and not subject to the gift tax under
the 1932 . Revenue Act so long as the donor retained that power.
86
Sanford v. Commissioner, 60 Sup. Ct. 51, 59 (November 15 , 1939).
"'Burnett v. Guggenheim , 288 U. S. 280 (1933). In this case, in construing a transfer
under the estate tax the Court gave approval to the theory that the essence of a transfer
was tbe passage of control over the economic benefits of property rather than any
technical changes in title. This theory fits in band to glove fashion with the gift tax
since the donee is made personally liable for the tax when the donor fails to pay.
47 STAT. 245 (1933) , 26 U. S. C. § 550 (1934). If the courts were to reason otherwise
it is conceivable that a donee might pay the gift ta.x1 only to find later on that he will
not receive benefits from the proposed gift because the donor exercised the power to
revoke the trust or alter it by changing the beneficiaries.
"'1>orter v. Commissioner, 288 U. S. 436 (1933).
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adopted in April, 193 S, was in error because based on a misinterpretation of the decisions in the Porter and Guggenheim cases.
Mr. Justice Stone, speaking for the Court, stated five rules to be used
in determining the construction of a statute of doubtful meaning:
( 1) Where administrative practice does not conflict with other provisions of the statute, it will be of persuasive weight;
( 2) Where the practice is not so inconsistent with applicable decisions
of the Court as to produce inconsistency and confusion in the administration of the law, it will be of persuasive weight;
( 3) Courts are not bound to accept the administrative construction
of a statute regardless of consequences even when disclosed in the form
of rulings upon which reliance has been placed by those affected by it;
( 4) Reenactment of a statute cannot be said to be legislative approval
of administrative practice which has not been disclosed by regulation,
ruling or decision prior to the reenactment of the statute;
( S) A change of practice to conform to judicial decision, or to meet
administrative exigencies, will be accepted as controlling when consistent
with decisions of the Supreme Court.
N. J. CHIASCIONE

FEDERAL LEGISLATION
AN ACT TO PREVENT PERNICIOUS POLITICAL ACTIVITIES

A BILL to prevent pernicious political activities

1

found its origin in
a desire to eliminate at least one of the evils incident to the rapid
increase in governmental activities of recent years. The dangers resulting from such rapid development of any project are only eliminated
after their presence is indicated. Whenever large sums are being distributed to the electorate, there is always a latent danger that the funds
may be diverted for political use. The power available to officers apportioning or dispensing funds or benefits is best represented by two examples. The individual voter may be coerced by the prospect of having
his relief funds cut or of not being able to receive relief benefits. The
community may be coerced by the amount of the appropriation for relief.
Work relief and public works may assume a direct relationship to the
vote.
In the 75th Congress it was charged on the floor of the House of
Representatives and of the Senate that the relief agencies were being
used for political purposes. Senator Hatch offered a resolution to prevent pernicious activities during the campaign and election of 1938. That
resolution was defeated but an investigating committee was set up by
the Senate on May 27 , 1938 2 with the authority to investigate: ( 1) campaign expenditures of candidates for the Senate ; ( 2) the names of
those making contributions ; ( 3) the method of expenditure of campaign funds; and ( 4) "ail facts in relation thereto not only as to the
subscriptions of money and expenditures thereof but as to the use of
any other means or influence, including the promise or use of patronage
or use of any public funds and all other facts in relation thereto which
would not only be of public interest but which would aid the Senate in
enacting any remedial legislation or in deciding any contests which
might be instituted involving the right to a seat in the United States
Senate." On June 16, 1938, the Senate added to the duties of the Committee :3 "to make .. . a specific investigation with respect to whether
or not any funds appropriated by the Congress ( whether for expenditure by any department, independent agency, or instrumentality of the
United States, or by any State or political subdivision of a State or
instrumentality of any State or political subdivision thereof) have been
1

Pub. L . No . 252, 76th Cong., 1st Sess. (Aug. 2, 1939) .
"Sen. Res. 283, 75th Cong. , 3d Sess. (May 27 , 1938) .
"Sen. Res. 290, 75th Cong., 3d Sess. (June 16, 1938) .
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spent or are being spent in such a manner as to influence votes cast or
to be cast in any primary, convention, or election held in 1938 at which
a candidate for Senator is to be nominated or elected." This committee,
headed by Senator Morris Sheppard of Texas, was to report to the Senate after the 1938 election. The result of the defeat of the Hatch resolution was that as far as the 1938 election was concerned the use and
effect of pernicious political activity was to be studied,-but no preventive measures were to be taken.
The Sheppard Committee, upon the completion of its investigation,
recommended in part in its report4 to the Senate the preparation of
legislation: ( 1) prohibiting diversion of relief funds to political ends;
( 2) prohibiting contributions for any political purpose by recipients of
relief funds and those engaged in administration of relief loans, and the
use of official authority by administrators of Federal relief laws to
coerce the political action of any person; ( 3) prohibiting the release
to any political organization of any list of names of persons receiving
benefits or engaged in the administration of relief laws; and ( 4) extending the Federal Corrupt Practices Act to prohibit candidates from
promising work, employment, money or other benefits in connection with
public relief.
As a result of the Sheppard Committee's report and recommendations
the Hatch Bill was prepared. The bill was offered to the Senate under
bi-partisan sponsorship by Senators Hatch and Sheppard, democrats,
and Austin, republican. The bill passed both Houses of Congress.
While the bill was on the President's desk for study, editorial writers
and columnists were mainly concerned with the political implications of
the bill rather than with the legal problems arising thereunder. The
latter is the subject of this paper.
ANALYSIS OF THE ACT

For purposes of analysis, the provisions of the Act seem to fall into
two groups; first, those provisions which limit the conduct of all persons, and secondly, those provisions which limit the conduct of persons
employed by the Federal Government. Practically all of the discussion
as to the merits of the Act has centered about the latter provisions.
However, the provisions of the first grouQ are by no means unimportant
and are worthy of notation and discussion by all persons because they
are likely to be affected thereby.
'SEN. REP. No. 1, 76th Cong., 1st Sess. (1939).
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THOSE PROVISIONS APPLICABLE TO ALL PERSONS

Federal legislation limiting the conduct of persons with respect to
federal elections is not new. The present Act interdicts: (a) coercion,
threats, or intimidation or attempts so to do of any person for the purpose of interfering with his right to vote ;5 (b) bribery by promise of
employment, position, work, compensation or other benefit made possible
by any Act of Congress in exchange for political activity or vote; 6 ( c)
the deprivation because of race, creed, color, political activity or vote
of an employment made possible by a Congressional appropriation for work relief or relief purposes; 7 ( d) the solicitation or reception
"''Be it enacted by the Senate and House of R epresentativ es of the United States of
America in Congress assembled, That it shall be unlawful for any person to intimidate,
threaten, or coerce, or to attempt to intimidate, threaten, or coerce, any other person for
the purpose of interfering with the right of such other person to vote or to vote as he
may choose, or of causing such other person to vote for, or not to vote for, any candidate
for the office of President, Vice President, Presidential elector, Member of the Senate, or
Member of the House of Representatives at any election held solely or in part for the
purpose of selecting a President, a Vice President, a Presidential elector, or any member
of the Senate or any Member of the House of Representatives, Delegates or Commissioners
from the Territories and insular possessions." Pub. L. No. 252, 76th Cong., 1st Sess.
(Aug. 2, 1939).
"Sec. 3. "It shall be unlawful for any person, directly or indirectly, to promise any
employment, position, work, compensation, or other benefit, provided for or made possible
in whole or in part by any Act of Congress, to any person a5 consideration, favor, or
reward for any political activity or for the support of or opposition to any candidate
or any political party in any election." Pub. L. No. 252, 76th Cong ., 1st Sess. (Aug. 2,
1939).
7
Sec. 4. "Except as may be required by the provisions of su'bsection (b), section 9 of
this Act, it shall be unlawful for any person to deprive, attempt to deprive, or threaten
to deprive, by any means, any person of any employment, position, work, compensation,
or other benefit provided for or made possible by any Act of Congress appropriating
funds for work relief or relief purposes on account of race, creed, color, or any political
activity, support of, or opposition to, any candidate or any political party in any election."
Pub. L. No. 252, 76th Cong., 1st Sess. (Aug. 2, 1939).
However, it would seem that according to Section 4 one could, without violating this
law, threaten to deprive, on account of political activity, a person of a position made
possible by an Act of Congress other than one appropriating funds for work relief or
relief purposes. But to promise to secure to another, in return for political support,
this very same position would be a violation of Section 3. Thus holders of positions
made possible by acts of Congress other than those appropriating funds for relief or relief
purposes may be subjected on the one hand to threats of loss of their positions for failure
to support a particular political group while on the other hand they may not legally be
given compensating promises of an equivalent position by the opposing group in return
for their support. Of course, any threats or intimidation applied to these office holders
could not be such as would violate the provisions of Section 1. But the threat or in-
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of contributions from persons known to be receiving compensation,
employment or other benefits made possible by an Act of Congress
appropriating funds for work relief or relief purposes; 8 and ( e) the
disclosure or receipt for political purposes of lists or names of persons
on relief. 9
It would seem that the intent of Congress in enacting the above provisions was twofold. First, Congress was attempting to enact legislation
timidation might be applied to holders of certain of these offices in connection with
elections other than those mentioned in Section 1, such as state elections.
It is seen, therefore, that persons holding certain positions, or receiving work, compensation or other benefits provided by acts of Congress may be subjected to threats or attempts
to deprive them of these advantages, as a result of support, or failure to support, certain
candidates or measures in state elections. Especially liable to be subjected to this pressure
are those persons whose positions are made possible in part by federal funds and in part
by state or local funds and whose appointment is controlled by state or local governments.
Under the law, persons may not be promised such jobs, but the incumbents of the jobs
may be threatened with the loss of them unless they render political assistance in a local
or state campaign. Holders of such jobs find themselves by virtue of the ne~ law in the
unenviable position of being unable to expect promises of continued enjoyment of the
position from one political group in return for support while liable to be subjected to
threats from the opposing group. Regardless of which faction they may favor, they may
consider themselves fair targets for threats from both sides.
"Sec. 5. "It shall be unlawful for any person to solicit or receive or be in any manner
concerned in soliciting or receiving any assessment, subscription, or contribution for any
political purpose whatever from any person known by him to be entitled to or receiving
compensation, employment, or other benefit provided for or made possible by any Act
of Congress appropriating funds for work relief or relief purposes." Pub. L. No . 252,
76th Cong., 1st Sess. (Aug. 2, 1939).
The President in his message to Congress gave it as his opinion, after consultation with
the Attorney General, that persons receiving old age pensions and unemployment compensation under the Social Security Act, as well as citizens who have received loans from
the Home Owners' Loan Corporation, from the Farm Security Administration, Reconstruction Finance Corporation, and other lending agencies of the Government are not
subject to the Act. Such payments and loans are not "benefits" provided for relief purposes. Section 5 is intended to apply only to persons benefited by work relief and direct
relief funds. SEN. Doc. No. 105, 76th Cong., 1st Sess. (1939).
'Sec. 6. "It shall be unlawful for any person for political purposes to furnish or to
disclose, or to aid or assist in furnishing or disclosing, any list or names of persons receiving compensation, employment, or benefits provided for or made possible by any Act
of Congress appropriating, or authorizing the appropriation of, funds for work relief or
relief purposes, to a political candidate, committee, campaign manager, or to any person
for delivery to a political candidate, committee, or campaign manager, and it shall be
unlawful for any person to receive any such list or names for political purposes." Sec. 8.
"Any person who violates any of the foregoing provisions of this Act upon conviction
thereof shall be fined not more than $1,000 or imprisoned for not more than one year,
or both." Pub . L . No. 252, 76th Cong., 1st Sess. (Aug. 2, 1939) .
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which would insure a fair and impartial recordation of the will of the
.people expressed by their vote in an election for national offices 10 and
secondly, Congress was attempting to assure itself that funds appropriated for relief purposes were to be used only for purposes designated
by attaching conditions to the use of such funds.
The right to enact legislation governing the election of representatives
and senators is derived from Art. I of the Constitution, of president
and vice-president from Art. II, and of delegates and commissioners
from the territories and insular possessions from Art. IV. Another
basis for the right of Congress so to legislate is set forth in Ex parte
Y arborough.11 The Supreme Court therein stated: 12 "If this government
is anything more than a mere aggregation of delegated agents of other
States and governments, each of which is superior to the general government, it must have the power to protect the elections on which its existence
depends from violence and corruption."
Section 1 of the Act makes it unlawful to interfere with the right of
a person to vote in a federal election by means of intimidation, threats
or coercion. This prohibition is one of the means adopted by the Act
aimed at securing a fair recordation of the popular will. The provisions
of this section are not greatly different from the provisions of the Act
of 1870.13 The major provisions of that Act, however, were repealed
February 8, 1894. 14 The section dealing with conspiracies to prevent
one from exercising rights secured by the Federal Constitution was
retained and incorporated in Section 19 of the Criminal Code. 15 It
should be noted, however, that Section 1 of the Hatch Act extends the
provisions of the Criminal Code in one respect at least. It applies to
individuals and groups of individuals, while the provisions of the Criminal
Code extended only to groups of individuals, i.e., to conspiracies.
Section 3 of the Act prohibits bribery by means of promise of employment, position, work, compensation or other benefit made possible by
any Act of Congress in exchange for political activity or votes. This
prohibition is similar to Section 30 of the Emergency Relief Appropria10

It should be noted that those provisions of the Act dealing with elections are confined
to the election of President, Vice President, Presidential elector, Member of the Senate,
Member of the House of Representatives and Delegates or Commissioners from the Territories and insular possessions.
11
110 u. s. 651 (1883).
u/d. at 657, 658.
13
16 STAT. 140 (1870).
"28 STAT. 36 ( 1894).
15
35 STAT. 1092 (1909), 18 U. s. C. § 51 (1934).

1940]

FEDERAL LEGISLATION

517

tion Act of 1939.16
Sections 4, 5 and 6 are limited exclusively to the evils ansmg from
the handling of relief monies. Section 4 prohibits the deprivation of
employment made possible by a Congressional appropriation for work
relief or relief purposes because of race, creed, color, political activity
or vote. A similar provision had been included in Section 30 (b) of the
Emergency Relief Appropriation Act of 1939. Section 5 prohibits the
solicitation or receipt of contributions from persons receiving compensation, employment or other benefits made possible by an Act of Congress
appropriating funds for work relief or relief purposes. Like Section 4,
Section 5 is similar to Section 29 (a ) of the Emergency Relief Appropriation Act of 1939, and enlarges upon Section 29 (a) in prohibiting
the receipt of contributions. Formerly, the Criminal Code had : ( 1) prohibited officers and employees of the Federal Government from soliciting
or receiving contributions for any political purpose from other officers
or employees; 17 ( 2) prohibited the giving of contributions by any officer
or employee of the United States to any other officer or employee of
the United States for any political object; 18 (3) prohibited employees
of the United States from changing or threatening to change official
rank or compensation of any other officer or employee for giving or
failure to give contributions for any political purpose; 19 and ( 4 ) prohibited the solicitation of contributions for political purposes in Government buildings. 20 It can readily be seen that Section 5 of the Hatch Act
enlarges upon the above provisions of the Criminal Code. 20 •
1

"Pub. L. No. 24, 76th Cong., 1st Sess. (June 30, 1939).
The Federal Corrupt Practices Act provides : "It is unlawful for any Senator or Representative in, or Delegate or Resident Commissioner to, Congress, or any candidate for,
or individual elected as, Senator, Representative, Delegate or Resident Commissioner, or
any officer or employee of the United States, or any person receiving any salary or
compensation for services from money derived from the Treasury of the United States,
to directly or indirectly solicit, receive, or be in any manner concerned in soliciting or
receiving, any assessment, subscription, or contribution for any political purpose whatever,
from any other such officer, employee, or person." 43 STAT. 1073 (1925), 18 U. S. C.
§ 208 (1934) .
18
35 STAT. 1110 (1909), 18 u. s. C. § 211 (1934).
19
35 STAT. 1110 (1909), 18 u. s. C. § 210 (1934).
20
35 STAT. 1110 (1909), 18 u. s. C. § 209 (1934).
20
•As Section 5 was originally drafted by the Senate, it applied only to the soliciting
of a political assessment. The words "or receive" and "or receiving" after the words
"solicit" and "soliciting," respectively, were not in the Senate bill but were later added
by amendment in the House. The section as enacted is so broad that the only way a
political subscription may legally be received from one on relief is under circumstances
of such anonymity that the person making the subscription is not known to the recipient
to be on relief, or eligible for relief.
17
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Section 6 of the Act prohibits the disclosure or receipt for political
purposes of lists or names of persons on relief. This is an absolute
prohibition and knowledge of the contents or the basis of the list is
not an essential element of the crime.
II.

THOSE PROVISIONS APPLICABLE TO EMPLOYEES OF THE FEDERAL
GOVERNMENT

Most of the controversy and attempts to interpret the Act have dealt
with Sections 2 and 9 of the Act. These are the Sections concerned
with federal employees. Section 2 forbids the use of official authority
by any administrative officer for the purpose of interfering with or
affecting an election. Section 9 forbids the same acts as to executive
employees as Section 2 does to administrative officers and in addition
forbids employees of the executive branch from taking any active part
in political management or campaigns. The objective of both sections
then is to secure the ballot free from undue influence. This objective
is the same as that of the provisions of Group I. It follows that the
authority to enact such legislation is derived from the same source.
Another source of the right to enact such legislation is that the Federal
Government is acting in a proprietary capacity as an employer to assure
itself that its employees faithfully perform their duties.
The provisions of Section 2 apply to all persons employed in administrative positions in the executive, legislative and judicial branches of
the Federal Government while Section 9 applies only to employees of
the executive branch of the Federal Government.
Section 2 makes it unlawful (Cfor any person employed in any administrative position by the United States, or by any department, independent agency, or other agency of the United States (including any
corporation controlled by the United States or any agency thereof, and
any corporation all of the capital stock of which is owned by the United
States or any agency thereof), to use his official authority for the purpose of interfering with, or affecting the election or nomination of any
candidate ... " for federal office. The penalty is a fine of not more than
$1 ,000 or imprisonment for not more than one year, or both.
Sections 2 and 9 are found to a great extent in Section 31 (a) of the
Emergency Relief Appropriation of 1939 .21 In the Relief Act, persons
employed in an administrative or supervisory capacity by any agency
of the Federal Government, whose compensation is paid in whole or in
part by funds appropriated by that Act, are forbidden to use their
"'Pub. L. No . 24, 76th Cong., 1st Sess. (June 30, 1939).
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official authority to influence elections. Section 31 (a) continues by
forbidding the taking part in political management, campaigns or conventions, although such persons shall retain the right to vote and to
express privately their political opinions. This latter section is found
in Section 9 of the Hatch Act but it is necessary to point to it at this
time since the Attorney General has held that Section 2 in one respect
applies to a broader group 22 ( i .e., administrative positions in the executive, legislative and judicial branches) while Section 9 applies to a
more limited group ( i.e., employees of the executive branch). In another
respect, however, Section 2 is narrower in scope ,t han Section 9. The
former section is a prohibition only upon those persons employed in
the legislative, judicial and executive branches who have official authority sufficient to interfere with an election. The latter section is a prohibition upon all persons employed in the executive branch.
Section 9 makes it unlawful for anyone in the executive branch ~f
the Federal Government, or any agency or department thereof , to use
his official authority or influence in order to interfere with an election.
Also, it provides that no officer or employee in the executive branch
shall take any active part in political management or in political campaigns. They shall retain the right to vote and to express their opinions
on all political subjects. 23 It exempts from the classification of "officer"
or "employee" for the purposes of this section: ( 1) the president and
vice-president; ( 2) persons whose compensation is paid from the appropriation for the office of the president; ( 3) heads and assistant heads
of executive departments; and ( 4) persons appointed by the president
by and with the advice and consent of the senate who determine policy.
The penalty is removal from office.
This section is similar to Civil Service Rule 1, Section 1. 24 This rule
has the additional qualification that the civil service employee must
confine his expressions of political opinion to private expressions.
Although the rulings of the Civil Service Commission are not necessarily
controlling as to non-civil-service employees, the Attorney General has
22

Department of Justice Circular No. 3285, Aug. 10, 1939.
It would seem that these provisions are superfluous because no Federal statute could
take either of these rights from a citizen .
..No person in the executive civil service shall use his official authority or influence for
the purpose of interfering with an election or affecting tbe results thereof. Persons who
by the provisions of these rules are in the competitive classified service, while retaining
the right to vote as they please and to express privately their opinions on all political
subjects, shall take no active part in political management or in political campaigns.
Civil Service Rule 1, Section 1.
28
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said that they will be helpful in dealing with the problems arising under
the Hatch Act. 25 Rule 1 in its entirety applies to all classified employees,
but others such as residential appointees and incumbents of excepted
and other non-classified positions may engage in politics "provided they
do not use their official authority or influence for the purpose of interfering with an election or affecting its results." 25 • First we shall consider
those activities of classified employees which are regulated.26
1. Whatever an employee may not do directly he may not do indirectly or through an agent. By this ruling, employees may be held
accountable for another's political activity. A wife or husband may
not act in an attempt to do something for her or his spouse. But this
ruling does not prevent the spouse from acting independently.
2. Candidacy for or service as a delegate, alternate or proxy in any
political convention is prohibited. The employee may attend as a spectator but he must not take any part, even to the extent of a public
display of partisanship or demonstration, or "any activity which might
cause scandal or unfavorable comment."
3. An employee may attend a primary meeting, mass convention,
beat convention, caucus and the like. He may cast a vote but he may
not pass this point in participating in its deliberations.
4. Service in or for any political committee is prohibited. If, on
considering the whole work of the committee, it has an ultimate political purpose then membership is prohibited.
5. Employees may be members of political clubs, but may not take
an active part in its management or affairs, and may not represent other
members or attempt to influence them.
6. An employee may make political contributions to any committee
organization or person not employed by the United States, but may not
solicit, collect, receive or otherwise handle contributions.
7. The • right to express his opinion privately is reserved to the
employee.
25

D epartment of Justice Circular No. 3285, Aug. 10, 1939.
•The only distinction between the political activity permissible to non-civil employees
and that permissible to civil service employees is that the latter may only express their
opinions on political subjects privately, while the former may express their opinions
publicly. Non-civil service employees, th erefore, will not violate this section by expressing
their opinions "orally, by radio, or in writing-without doing so as part of an organized
political campaign," as stated by the President in his message to Congress approving the
Act. SEN. D oc. No. 105, 76th Cong., 1st Sess. (1939).
26
P OLITICAL ACTIVITY AND P OLITICAL ASSESSMENTS OF FEDERAL OFFICEHOLDERS AND EMPLOYEES, U . S. Civil Service Commissio n Form 1236, Aug. , 1936.
25
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8. The employee has the right to vote as he pleases, but he must
refrain from helping around the polls.
9. He may not solicit or seek appointment as an election officer.
He may not serve in such a position unless refusal so to act would be
penalized by the election law of the state.
10. He may not publish nor be connected editorially, managerially,
or financially with any political newspaper, and may not write for publication in favor of or against any political party, candidate, faction
or measure.
11. He may sign petitions to the government since that is guaranteed
him by Article I of the Bill of Rights. However, he may petition state,
county or municipal governments only as an individual and not with
reference to his connection with the government.
12. Other forms of political activity prohibited are the distribution
of campaign literature, badges or buttons and the wearing of such
insignia.
By an Executive Order of January 17, 1873, persons holding feder al
civil office by appointment, whether in the competitive classified service
or not, are prohibited from accepting or holding any office under a state,
territorial or municipal government. Since this order was issued there
have been modifications and exemptions to Civil Service Rule 1, Section
1 and to the Executive Order of January 17, 18 73. These changes for
the most part have enabled governmental agencies to utilize state and
local officials, and also to exempt residents of certain municipalities
adjacent to the District of Columbia and other large federal posts. 27
Since a great portion of the residents of these municipalities are governmental employees, it was considered a hardship to deprive these
towns of the services of so many of its most capable citizens. 27 " The
Hatch Act contains no such exemptions. The failure to provide procedure for exemptions under desirable circumstances has been the subject
of much of the criticism of the Act.
27
EXECUTIVE ORDERS of M ay 5, 1914 ; M ay 26, 1914 ; F eb. 23, 1916; M arch 9, 1918;
Nov. 25, 1920; April 29 , 192 2 ; June 7, 1923; M ay 19, 1924; July 12, 1924; and M INUTES
OF THE CIVIL SERVICE COMMISSION of July 18, 1924 ; Sept. 2, 1924; June 6, 1927; June
15, 192 7; Aug. 6, 1929 ; M ay 29 , 1930 ; July 17, 193 1 ; April 24, 193 1 ; M ay 18, 1936.
27
"Municipalities adj acent to Washington , D . C ., which are particularly affected by the
act are: In Maryland; Takoma P ark ; Kensingto n ; Garrett Park ; Chevy Chase; Glen
Echo; Hya ttsville; M ount Rainier; Somerset ; N orth Beach ; Capitol H eights; L aurel ;
Riverd ale; Bladensburg; Brentwood; Berwy n H eights; Cot tage City; North Brentwoo d ;
Edmonst on ; Colmar Manor ; Fairmount H eights; E agle H arbor ; Cobb Island; Seat
Pleasant ; Cheverly; District H eights. In Virginia: F alls Church ; Vienna; H erndon ;
Potomac ; Arlington County.
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Although the general procedure is for the Attorney General to give
opinions only to the president and the heads of executive departments,
an exception was made in cases involving interpretations of the Hatch
Act, so as to give employees standards and examples upon which they
might act. 28 The Attorney General has issued rulings as to who will
be affected by the Act and what those affected may or may not do.
It has been ruled that the following officers and employees of the executive branch are affected by Section 9 : 29
1. United States attorneys and marshals, their assistants and
deputies. 30
2. Special attorneys of the Department of Justice and special assistants to the Attorney General.
3. Temporary employees, substitute employees and per diem employees, during the period of their active employment.
4. Reserve officers of the United States Army, Navy and Marine
Corps during the period of their active duty.
5. Furloughed employees and employees on leave, whether with or
without pay.
6. Officers and employees of governmental agencies such as the
Home Owners Loan Corporation, the Reconstruction Finance Corporation, and the Public Works Administration.
7. Officers and employees occupying administrative and supervisory
positions in the Works Projects Administration, the National Youth
Administration, and the Civilian Conservation Corps. Section 31 ( a)
of the Emergency Relief Appropriation Act of 1939 limits the employees'
expression of opinion as does Civil Service Rule 1, Section 1-"to
28

Schweinhaut, Interpreting the Hatch Law (1939) 3 FED. BAR Assoc. JouR. 407.
Department of Justice Circular o. 3301, Oct. 26, 1939.
"°It is interesting to note an exception to this ruling. The United States Attorney at
Pittsburgh had been nominated for a state judgeship prior to the enactment of the Hatch
Act. Under state Jaw he was unable to withdraw. There were pending at that time a
number · of important matters in his office requiring his personal attention. The Department of Justice in a Jetter to the United States Attorney stated "While it is our plain
duty as public officials to give the law an honest and just interpretation, it is also our
duty to avoid an extreme application that will needlessly prejudice or interfere with the
proper conduct of the public business. In the existing circumstances it would seem to
be more consistent with the public interest and do no violence to the purpose or spirit
of the Hatch law for you to defer your resignation for the time being. This will 'be
done on the understanding that for the time being and so long as you remain in your
present post you will refrain from addressing public meetings or otherwise engaging in
political activities prohibited by the Hatch law." Schweinhaut, Interpreting the Hatch
Law (1939) 3 FED. BAR Assoc. JouR. 407.
211
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express privately." Since tl).e Hatch Act provides that: "All provisions
of this Act shall be in addition to, not in substitution for , existing law" ,
persons employed in an administrative or supervisory capacity by any
agency of the Federal Government who are compensated in part or
entirely by funds from the 1939 Relief Act are more strictly limited
as to expressions of opinion.
The law makes no explicit provision as to its application to District
of Columbia employees. Whether they are bound by its provisions has
not yet been decided by the Attorney General.81
Also, it has not been decided whether persons receiving relief work
from the Works Projects Administration shall be considered as covered
by Sections 2 and 9. The question here is whether recipients of welfare
funds shall be considered as employees of the Federal government.
Section 9 has been construed as not applying to:
( 1) Officers and employees of the legislative branch of the Federal
Government, including secretaries and clerks to Members of Congress
and congressional committees.
( 2) Officers and employees of the judicial branch of the Federal
Government, including United States commissioners, clerks of United
States courts, referees in bankruptcy, and their secretaries, deputies
and clerks.
( 3) Officers and employees of state and local governments, even
though their employment involves the expenditure of federal funds.
( 4) Persons who are retained to perform special services on a fee
basis and who take no oath of office.
( S) Persons who receive benefit payments, such as old age assistance
and unemployment compensation under the Social Security Act, rural
rehabilitation grants, and payments under the agricultural-conservation
program.
( 6) Retired employees. 31 "
Rulings have been made that the following acts constitute taking an
"active part in political management or in political campaigns" within
the meaning of Section 9 of the Act:
"'Secrest, Hatch Pledges Law to Cover D. C. Work ers, Wash. P ost, Dec. 14, 1939, p. 1,
col. 3. The article stated that Sen. H atch said that the District of Columbia had been
omitted inadvertently and remedial legislation is planned.
"'"Department of Justice Circular No. 3301 , Oct. 26, 1939 . The President's message to
Congress indicates that veterans of the Civil War, Indian Wars, War with Spain, World
War, retired officers of the Army, Navy, and M arine Corps, who are not Government
employees but are receiving benefits or pensions, are not subject to Section 9. SEN. Doc.
No. 105, 76th Cong., 1st Sess. (1939) .
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1. Holding office in a political party or club.
2. Attending political conventions as a delegate or alternate.
3. Serving on committees of a political party or club.
4. Distributing buttons or printed matter in support of any candidate
or political party.
5. Serving at party headquarters or as watchers at the polls, or otherwise assisting a party or candidate in any primary or election campaign,
whether or not federal offices are involved.
6. Being a candidate for elective office-federal, state, or local.
7. Soliciting funds for a political organization or campaign fund. 31b
There has been no interpretation of section 9 A. 32 This section provides that it shall be unlawful for any person employed in any capacity
by any agency of the Federal Government, whose compensation is paid
by any Act of Congress to have membership in any organization which
advocates the overthrow of our constitutional form of government. As
to whom this applies is not clear. Does it include persons getting work
relief on the Works Projects Administration? Is such a person "employed
in any capacity?"
Although it is apparent at whom this section is aimed, does any
organization in the United State~ admittedly advocate the overthrow
of our constitutional form of government? Does the prohibition include
an organization which advocates a modification of our constitutional
government by constitutional amendment? It should be noted that this
section is not limited to an overthrow of this government by violence.
31
bDepartment of Justice Circular No. 3301 (Oct. 26, 1939) 4. Activities not prohibited
by Section 9 are:
1. Holding membership in a political organization and attending its meetings otherwise
than as an officer or delegate.
2. Participating in the activities of civic associations and educational groups, provided
the activities in question are divorced from the campaigns of particular candidates or parties.
3. Holding a state or local office.
It is further indicated by the President's message that Government employees would
not lose their positions by merely attending political meetings, contributing voluntarily to
party or individual campaign funds without being solicited, nor by reason of mere membership in Young Republican Clubs, Young Democratic Clubs, Civil Service Reform Associations, the League of Women Voters, the American Federation of Labor, or the Congress
of Industrial Organizations. SEN. Doc. No. 105, 76th Cong., 1st Sess. (1939).
02
Sec. 9 A ( 1). "It shall be unlawful for any person employed in any capacity by any
agency of the Federal Government, whose compensation, or any part thereof, is paid
from funds authorized or appropriated by any Act of Congress, to have membership in
any political party or organization which advocates the overthrow of our constitutional
form of government in the United States." Pub. L . No. 252, 76th Cong., 1st Sess. (Aug.
2, 1939) .
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Section 7 forbids the using of appropriations for relief or public works
to coerce any individual in his right to vote. 33 This prohibition extends
to anyone who handles such funds. By this means it is hoped the purpose of the Act will be attained by divorcing the administration of such
appropriations from local and national politics. Section 7 also provides
that the authority conferred by an Act of Congress appropriating funds
for relief or public works shall not be used to coerce an individual in
his right to vote. This latter provision would affect the same persons
affected by Sections 2 and 9 to the same degree as those sections. The
nature of this section does not lend itself so clearly as the other sections
to the classification used by the authors of this comment.
Because of the very nature of this piece of legislation, it is unsatisfactory to attempt to thoroughly outline the boundaries of the Act. It
remains for a comment such as this to indicate the direction which is
being taken by interpretations thereunder, and to state some of the
problems which have been raised thereby. The interpretations presented
in the present comment are merely comparisons and indications of
possible interpretations considered in the light of their authority. The
final and proper interpretation rests within the legislature in the form
of additional legislation34 and the judiciary in the form of adjudications.
HENRY M. CHICK*
HAROLD KOFFSKY
33
Sec. 7. "No part of any appropriation made by any Act, heretofore or hereafter
enacted, making appropriations for work relief, relief, or otherwise to increase employment
by providing loans and grants for public-works projects, shall be used for the purpose of,
and no authority conferred by any such Act upon any person shall be exercised or administered for the purpose of, interfering with, restraining, or coercing any individual in
the exercise of his right to vote at any election." Pub . L. No. 252, 76th Cong., 1st Sess.
(Aug. 2, 1939).
"'It is proposed in the next session of Congress to extend the provisions of the Hatch
Act to state employees.
*Footnotes 7, 8, 17, 20a, 25a, 27a, 31a, and 31b supplied by Frank B. Sherry.

NOTES
MUNICIPAL

LIABILITY IN TORT-RECENT SHIFTS
EMPHASES AND CLASSIFICATION

IN

JN THE panorama of change that has overtaken modernity, the law,
ever a laggard has dropped further behind in the evolutionary
process. It is but natural that in the particular fields of activity in
which renovation has been most pronounced, the law has been least
able to keep abreast. Such a field is that of municipal corporations.
The modern city with its multifarious activities is a far cry from the
type of municipality known to the court that declared the law of nonliability for municipal corporations in the case of Russell v. The Men
of Devon. 1
The first departure from the law as declared in that case was the
recognition of the distinction between those functions of a municipal
corporation which were strictly governmental and those which were of
a semi-private na:ture, or corporate.2 This two-fold classification of
functions came to be generally recognized in the United States with the
single exception of South Carolina. 3 What confusion existed in the law
was mainly the confusion resulting from a lax use of terms. Generally,
"public, " 4 "governmental, " 5 "sovereign, " 6 "judicial, m "discretionary, "8
"legislative," 9 were descriptive terms used to designate those functions
in the exercise of which the municipality incurred no tort liability, while
1

2 T . R. 667 , 100 Eng. Re. 359 (K. B. 1788) , cited and discussed in Ramirez v. Cheyenne,
34 Wyo. 67, 241 Pac. 710 (1925).
2
Colorado Central Power Co. v. Municipal Power Development Co ., 1 F. Supp. 961
(D. Colo. 1937); Montgomery v. Athens, 229 Ala. 149, 155 So. 551 (1934); Loustalot v.
New Orleans City Park Improvement Association, 164 So . 183 (La. App. 1935); White
v. San Antonio, 94 Tex. 313, 60 S. W. 426 (1901); see Barnett, FoWll!dat'ions O'/ the
Distinction between Public and Private Functions in Respect to the ConPmon-LIVW Tort
Liability of Municipal Corporations (1937) 16 ORE. L. REV. 250.
"See Looper v . Easley, 172 S. C. 11, 172 S. E. 705 (1934) and cases there cited.
~Rome v. London and Lancashire Indemnity Co. of America, 181 La. 630, 160 So. 121
(1935).
6
Meyer v. San Francisco, 9 Cal. App. (2d) 361, 49· P. (2d) 893 (1935); Anderson v.
Portland, 130 Me. 214, 154 At!. 572 (1931).
"Public Service Commission v. Kirkwood, 319 Mo. 562 , 4 S. W. (2d) 773 (1928).
7
Rehmann v. Des Moines, 204 Iowa 798, · 215 N. W. 957 (1927).
"Broomer v. Charlotte, 208 N . C. 729 , 182 S. E . 325 (1935).
•Mayor v. Eagers, 167 Md. 128, 173 Atl. 56 (1934).
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"proprietary," 10 "municipal," 11 "private," 12 "business," 13 "ministerial," 14
"corporate,m 5 "quasi-public,m 6 "quasi-private," 17 were terms used to
describe those activities in the exercise of which the city or town might
incur tort liability. In some cases " corporate" was used to describe
governmental rather than private functions. 18
There likewise developed an exception to the rule that the municipality
should not be held liable in tort while in the exercise of governmental
functions. The doctrine of nuisance was applied to municipalities on
the theory that as a land owner, the city owed other land owners the
same duty to refrain from creating or continuing a nuisance that any
land owner owed any other land owner,19 with the recognition of the
distinction between public and private nuisances. 20 The doctrine of
ultra vires was applied to municipalities with the usual refinement that
the corporation could evade liability only for those ultra vires acts which
were clearly without the scope of allowable activity. 21 For such acts as
the city could in a proper circumstance authorize to be done, tort liability
attached, though in the particular instance for defects of formal authority
or procedure, the acts were in fact ultra vires. Blossoming most abundantly in New Jersey was also the doctrine that even in the performance
of governmental functions, the city should be liable for its torts if they
resulted from "active wrongdoing", 22 a term which the courts readily
admitted was not easily defined with precision. 23 Under this principle,
Richmond v. Virginia Bonded Warehouse Corp., 148 Va. ,60, 138 S. E. 503 (1927).
uPublic Service Commission v. Kirkwood, 319 Mo. 562, 4 S. W . (2d) 773 (1928).
"'Russo v. Cleveland, 28 Ohio App. 25 (1917).
"Corwin and Co ., Inc. v. Merrill, 202 Wis. 614, 233 N. W. 561 (1930).
"McFarland v. McCaysville, 39 Ga. App. 739, 148 S. E. 421 (1929).
16
Oklahoma City v. Baldwin, 133 Okla. 289, 272 Pac. 453 (1928).
16
Oklahoma City v. Foster, 118 Okla. 120, 247 Pac. 80 (1926).
17
Strickfaden v. Green Creek Highway Dist., 42 Idaho 738, 248 Pac. 456 (1926).
18
Hill v. Boston, 122 Mass. 344 (1877); Piasecny v. Manchester, 82 N. H. 458, 136 AU.
357 (1926).
10
Jones v. Great Barrington, 273 Mass. 483, 174 N. E. 118 (1930).
"'State v. Pearcy, 328 Mo. 560, 41 S. W. (2d) 403 (1931); Casey v. Bridgewater, 107
N. J. L. 163, 151 At!. 603 (1930).
inPetty v. Atlanta, 40 Ga. App. 63, 148 S. E . 747 (1929); Bator v. Ford Motor Co .,
269 Mich. 648 , 257 N. W. 906 (1934); Woodward v. Seattle, 140 Wash. 83, 248 Pac. 73
(1926); see Gettys, Mum'cipal, Liability /01' Ultra Vires Tortious Acts (1934) 8 TEMP.
L. Q. 133 .
~an Zandt v. Bergen County, 79 F . (2d) 506 (C. C. A. 3rd, 1935); Alias v. Borough
of Rumson, 115 N. J. L. 593, 181 At!. 175 (1935); see Weintraub, Tort Li.ability of
Municipalities in New Jersey (1934) 3 MERCER BEASLtY L. REV. 142 .
..Van Zandt v. Bergen County, 79 F. (2d) 506 (C. C. A. 3rd, 1935) .
1O
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of that state distinguished between those functions which are governmental because they are like the functions exercised by the state government, those functions which are corporate because they are like those
functions performed by private corporations, and those functions which
cannot be placed in either category. These latter were denominated by
the court "charitable", and are to be tested by discovering whether or
not they are functions that charitable organizations sometimes indulge
in. 33 In this instance the operation of a playground was found to be
such a function. For such a case the court applied a different rule of
liability. The city was not to be held liable for the torts of its agents,
but it was to be held responsible for seeing that the original selection
of the agents involved no negligence, and that the premises were kept
safe for invitees. The court cited two Pennsylvania cases purported to
support such a classification. 3 4 However, in one instance a public charity
was being sued. 35 In the other the court decided the case by declaring
that the function under discussion was a purely governmental function. 36
This classification, if adopted generally, would probably apply to recreational activities of all kinds carried on by local governments. The reported cases dealing with torts arising out of such activity are quite
generally causes in which allegation is made that the premises were
unsafe. 37 It is thus seen that the application of this threefold distinction
by the courts, would for practical purposes remove recreational functions from the pale of non-liability.
Another device recommended primarily for its novelty is that introduced by the Supreme Court of Florida in Kaufman v. Ta/,ahassee .38
The plaintiff was injured by a swinging trailer attached to a fire truck.
The court reasoned in the first place that it is many times very difficult
to determine what is a governmental as distinguished from a corporate
function, and in the second place, that it is even more difficult to reason
""The court said: " Lately there has come to be recognized a kind of service fo which
there is attached neither the immunity of the state nor the liability of business corporations.
This is the service rendered by bodies administering public charities." Id. at 81, 241 Pac.
at 714 .
... Fire Insurance Patrol v. Boyd, 120 Pa. 624, 15 Atl. 553 (1888); Scibilia v. Philadelphia,
279 Pa. 549, 124 Atl. 223 (1924).
35
Fire Insurance Patrol v. Boyd, 120 Pa. 624, 15 Atl. 553 (1888).
00
Scibilia v. Philadelphia, 279 Pa. 549, 124 Atl. 223 (1924).
87
See for example: Carta v. Norwalk, 108 Conn. 697, 145 Atl. 158 (1929 ); Hoffman v.
Bristol, 113 Conn. 386, 155 Atl. 499 (1931); Bolster v. Lawrence, 225 Mass. 387, 114 ·N. E.
722 (1917); Augustine v. Brant, 249 N. Y. 198, 163 N. E . 732 (1928).
88
84 Fla. 634, 94 So. 697 (1922).
.
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the city out of liability for the negligence of its officers whether that
negligence is in the exercise of a governmental or a corporate function.
The philosophy is tersely expressed by the court thus:
"If there was any doubt as to the city's liability for the injury ... it should
be resolved against the city in view of the modem thought as expressed in the
commission plan that a city is merely a large quasi-public corporation whose
activities partake more of the nature of a business than a govemment." 39

It should be noted that the Supreme Court of Florida faced with a
similar factual situation in 1924 allowed recovery against the municipality on the ground that the proprietary duty of keeping the streets safe
for the traveling public was paramount to any other function involving
the use of the streets. 40 Thus it has been held that the negligent operation on the public streets of municipal automobiles engaged in strictly
governmental activity will create liability in tort.
A further method of facilitating the trend against non-liability presents itself in the application of the doctrine of ultra vires. The same
tendency that makes more and more municipal functions governmental
in character and therefore without the pale of tort liability, also widens
the bounds of those functions which are not ultra vires in the sense that
the city is absolutely without authority to engage therein. This trend
naturally must find expression in statutory enlargement of the powers
of the municipality. The plea of ultra vires will thus be made less available to the city since more and more formerly prohibited activity is
thereby made permissible.
By way of dictum, at least one court has intimated that the doctrine
of nuisance might be broadened to bring liability to the city where none
has existed before. In Densmore v. Birmingham, 41 largely by dictum,
the court declared that though cleaning the streets negligently with a
motor driven street sweeper was not in itself a nuisance it might become
so if that negligent operation were continued for a sufficient period of
time. To the extent that the time essential to make an obstruction a
nuisance is shortened, to just that extent will the concept of a nuisance
be broadened as affects the liability of cities. It is, however, at least
extremely doubtful that any change in the law of nuisance is to be
expected. The doctrine as applied to municipal corporations has never
developed any peculiarities to distinguish such cases from other nuisance
""Id. at 639, 94 So. at 699.
"'Maxwell v. Miami, 87 Fla. 107, 100 So. 147 (1924).
"223 Ala. 210, 135 So. 320 (1931); cf. Rensfrom v. Nampa, 48 Idaho 130, 279 Pac. 614
(1929).
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actions. 42 A distinction set up merely in an effort to enlarge municipal
tort liability would be highly artificial at best.
Yet one more method has appeared of limiting the scope of nonliability. It is ordinarily held that the laying out of streets and similar
construction work is in the exercise of a governmental power involving
the element of discretion, and therefore within that group of acts for
which the city may not be held liable in tort. 43 As this doctrine was
successively applied, the courts came to distinguish between those defects in streets and other constructions which were the result of errors
in judgment in the execution of the original plan and those which were
the result of defective street maintenance, 44 it being generally held that
street maintenance was a proprietary function. 45 This arbitrary classification of defects according to origin has been broken into by the courts
of New York. In Kiernan v. Mayor,46 one of the earlier cases denying
the distinction, the court construed the duty of the city to maintain the
streets as an absolute duty to keep the streets in a safe condition once
they bad been constructed. This duty was said to attach affirmatively,
whether the defect to be remedied was one of original construction or
whether it was the result of ordinary deterioration or other subsequent
cause. This doctrine bas been applied in other cases to the same effect. 47
The result of this interpretation of the duty of maintenance will practically eliminate the distinctions drawn between defects of original construction and subsequent defects, as the causes of injuries for which
recovery in tort is sought. Obviously, one could not be injured by a
defect resulting from the execution of the original plan which was so
general that it did not constitute a hazard upon the public way.
The foregoing are but specific instances in which the tort liability of
municipal corporations is being broadened. In and of themselves, they
represent fairly small distinctions applied as yet by very few courts.
They cover only a portion of the field of activity of municipal corporations. In the main the primary distinction between governmental and
corporate functions remains. 48 Any considerable change in the funda"'Hoffman v. Bristol, 113 Conn. 386, 155 At!. 499 (1931) .
..Blackwelder v. Concord, 205 N. C. 792, 172 S. E. 392 (1934) .
.. Ibid.; Windler v. Springfield, 320 Mo. 459, 8 S. W. (2d) 61 (1928).
'"Renstrom v. Na.mpa, 48 Idaho 130, 279 Pac. 614 (1929).
""14 App. Div. 156, 43 N . Y. Supp. 538 (1st Dep't 1897) ; see Blackwelder v. Concord,
205 N. C. 792, 172 S. E . 392 ( 1934) (dissenting opinion).
"Stern v. International Ry. Co., 220 N . Y . 284, 115 N. E. 759 (1917); Jack v. Greece,
135 Misc. 479, 238 N. Y. Supp. 294 (Sup. Ct. 1929).
'8-fbe distinction is, of course, being eliminated by statute in many jurisdictions. See
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mental liability of municipal corporations must result from a reconsideration of these terms and a re-alignment of municipal activities as to
liability or non-liability. 49
The procedure in the earlier cases was an arbitrary listing of those
functions which the courts had generally held were governmental functions, as against a similar list of those functions which were held to be
corporate or private functions. 50 Where the authorities were in conflict,
it was the style to list both the majority and the minority views and
then adopt either one or the other, stating reasons of policy for doing
so. 51 The test applied was simple in form, i.e., was the function one of
general interest to the state or one that the state itself could perform? 52
But in application, it was hardly so clear, the "time out of mind" rule
appearing many times to have been the real determinant.
Recent decisions have indicated an attempt on the part of the courts
to find a categorical classification fairly inclusive, and yet patently
reasonable in its exemptions. The California Court of Appeals in Benton
v. Santa Monica, 53 states as such a test:
"The distinction between governmental and proprietary functions is drawn
along the line of conserving the health of the inhabitants of a municipality and
the exercise of the police control, as distinguishable from functions which have
nothing to do with the health or police control. ... " 54

Another line of cases attempts a solution by insisting that the particular
act involved in the case be analyzed, and not the general function of
which it is a part. The most concrete case following this technique is
that of Oklahoma City v. Foster. 55 The establishment of a garage by
the city for the exclusive purpose of repairing police cars and motorcycles was held to be in no sense established in furtherance of a police
regulation or function. Its general relationship to the police activities
for example : !\ates v. Escondido Union High School District, 133 Cal. App. 225, 24 P.
(2d) 884 (1933); see Borchard, State and Municipal Liability in Tort-Proposed Statut ory R eform (1934) 20 A. B. A. J. 747; Borchard, R ecent Statutory Developments in
Municipal Liability in Tort (1936) 2 LEGAL NOTES ON LOCAL Gov. 89.
••see Seasongood, Municipal Corporations: Objections to the Governmental or Proprietary
Test (1936) 22 VA. L. REV. 910.
"'Bolster v. Lawrence, 225 Mass. 387, 114 N . E . 722 (1917).
01
Gebhardt v. La Grange Park, 354 Ill. 234, 188 N . E . 372 (1933).
""Ostrom v. San Antonio, 94 Tex. 523, 62 S. W. 909 (1901).
03
106 Cal. App. 1339, 289 Pac. 203 ( 1930).
"'Id. at 1341 ; 289 Pac. at 204; see David, Municipal Liability m Thrt m CaUfornia
(1933) 7 So. CALIF. L . REV. 269; (1934) 8 So. CALIF. L. REV. 48, 214, 295 , 372 .
.. 118 Okla. 120, 247 P. 80 (19'26) .
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of the city was of no moment in determining the liability or nonliability of the municipality for tort incurred in the operation of such
a garage.
A test advocated in Price v. Akron,56 by implication, posed the simple
question: Was the function performed one for the non-performance of
which the city could be held liable ? Intimating, apparently, that a city
could be held liable only for the non-performance of those functions
which are strictly governmental. A similar but clearer test is laid down
in Callan v. Passaic.51 There the court declared that the governmental
functions were those imposed upon the municipality by statute for the
non-performance or the negligent performance of which the city could
be proceeded against by indictment. Obviously, it could be argued that
this is merely begging the question.
The negative test applied in Gorman v. Cleveland 58 has only the
strength and the weakness of any negative test. In applying it, the court
said:
" If the city should abandon the service within twenty-four hours , the danger
within the next six months is obvious." 59

In that case the service was garbage collection. The court reasoned that
cessation would result in the spread of contagion, to the detriment of
the general public interest. It is submitted that in other services the
causal relationship would be less obvious many times.
In McFarland v. M cCay sville, 60 the court recognized the premise that
the governmental functions of a municipality should not be hindered
by a possibility of incurring tort liability for their performance. Then
the court limited the concept to actual activities in pursuit of such
functions. Thus, it was held that one injured as a result of a defect in
the street resulting from nonfeasance on the part of the city's agents in
failing to repair had a clear right of recovery. The court intimated that
it would not attempt to draw broad lines of distinction between the two
types of corporate activity, but in each instance would determine whether
or not at the time and circumstance of the plaintiff's injury the city was
in the actual performance of a governmental function.
The reclassification that most commends itself is that offered by a
dissenting judge in People v. Springfield. 6 1 Wilson, J., vigorously in66

23 Ohio App . 513, 155 N. E. 490 (1926).
"'104 N . J. L. 643, 141 AU. 778 (19 28) .
08
26 Ohio App. 109, 159 N . E . 136 (19 27) .
00
Id. at 118, 159 N. E . at 138.
"'39 Ga. App. 739 , 148 S. E . 421 (1929) .
01
19 N . E. (2d ) 598 (Ill. 1939).
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sisted that a distinction should be drawn between those functions which
were of general interest or concern and those which were of purely local
interest. In the latter case, the city's responsibilities and liabilities should
be the same whether the function was governmental or corporate. Some
significance might be attached to the fact that this particular case concerned not tort liability but tax liability, under a statute reserving to the
municipality the right to tax for purely local functions. However, it is
submitted that in the search for more and better ways to accomplish the
trend away from non-liability for municipal corporations, this distinction
between functions of general interest and those of purely local interest
should prove usable. It is moreover entirely in keeping with the theory
upon which the courts have held municipalities exempt from liability as
expressed by the majority opinion in that case:
"The exemption
performed by the
one in which the
derives no special

from liability is placed upon the ground that the service is
corporation in obedience to an act of the legislature,-is
corporation has no particular interest, and from which it
benefit in its corporate capacity. . . ." 62

Such a distinction is likewise in full accord with the theory of nonliability suggested in Gebhardt v. La Grange Park: 63
"The principle upon which freedom from liability . . . is based . .. on the
fact that the duty of the municipality is owed to the public, and though the
neglect causing the injury may prove of damage to the individual affected, the
benefit of discharge of such function to the public generally is deemed an
outweighing consideration and so justifies immunity to the municipality." 64

In conclusion, it must be admitted that the majority of the states,
represented by the southern states with the exception of Florida, the
north-eastern states above New York, and the middle western states,
for the most part cling to the proverbial orthodox distinctions set out
in the introduction. The cases cited throughout the present discussion
represent distinct minority rulings generally. Whether or not they indicate the direction of the trend away from non-liability is clearly a matter
of opinion. However, few as they are, they indicate that the law of
municipal tort liability is presently being questioned, and probably is
on the threshhold of renovation with a two-fold purpose: first, to greatly
curtail the field of non-liability of municipal corporations, and secondly,
to formulate a basis of distinction founded more nearly in reason.65
WOODRUFF
mid. at 605 .
..Id. at 23 7, 188 N . E . at '374.

63

J.

DEEM

354 Ill. 2]4, 188 N . E . 372 ( 1933).

.,.See (1938) 23 lowA L. REV. 392.

JUDICIAL AND ADMINISTRATIVE CONTROL OVER PROMOTERS' PROFITS
JUDICIAL CONTROL

THE history of promoter cases supplies a vivid illustration of the challenge to the courts when faced with new social institutions. With
the advent of the corporation as we know it today, came a novel personage for whom the law was inadequately prepared. Though rich in
vocabulary, the law afforded no exact definition for the person known to
the business world as a "promoter". After numerous vain attempts at
exact definition, it was admitted that the word must be interpreted in its
natural commercial sense. 1
However, in clarifying the promoter's relation to a corporation, the
courts have proposed various analogous relationships,2 such as agent to
principal, and trustee to cestui que trust. These relationships are comparable only to the extent that they are all of a fiduciary character, that
is, from them the law demands correlative obligations of perfect candor
and scrupulous good faith when the other's interests may be affected.
With these standards in mind, let us examine a few cases to see how the
challenge has been met.
The problem of secret profits was convincingly solved in the famous
case of Erlanger v. New Sombrero Phosphate Company. 3 A syndicate
controlled by the defendant contracted, for promotional purposes, to
purchase for £55,000, the lease of an island in the West Indies. Shortly
thereafter, the syndicate formed the plaintiff corporation, with a capital
stock of £130,000, the directors of which were all under Erlanger's control. While these directors were still the only stockholders, the company
voted the purchase of the lease for £110,000, to be paid £80,000 in cash
and £30,000 in paid-up shares. In soliciting subscriptions from an avid
public for the remaining shares, the prospectus, while disclosing the
names of the directors and the price paid by the corporation, stated
nothing about the original purchase price of the lease. In a bill by the
corporation, the defendant was charged with a violation of his fiduciary
relation, upon which was based the plaintiff's right to have the contract
'Twycross v. Grant, 2 C. P. D. 469 (1877).
""The relations of principal and agent, trustee and cestm que trust, parent and child,
guardian and ward, priest and penitent, all furnish instances in which the Courts of Equity
have given protection and relief against the pressure of unfair advantage resulting from
the relation and mutual position of. the parties . . . " Erlanger v . New Sombrero Phosphate Co ., 3 App. Cas. 1218, 1230 (1878).
•3 App. Cas. 1218 (1878).
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of purchase rescinded. The relief so prayed was granted by the Chancery Court and affirmed by the House of Lords.
In this country, sixty years later, one Dunnett promoted the incorporation of the Operators Royalty & Producing Company with an authorized capital stock of 200,000 shares of no par value. A few days
later Dunnett bought two separate royalty interests for which he paid
$20,500. The interests were then transferred to the new corporation in
exchange for the entire capital stock, 80,000 shares of which were donated back to the corporation. Of the remainder, Dunnett kept all but
10,000 shares, which were taken up by the plaintiffs for $28,175. This
money was then used to pay for the royalties. Plaintiff's prayer to have
the defendant's stock restored to the company was denied. 4
As these cases are manifestly alike in substance, the opposing decisions can be explained only upon the basis of their formal differences.
In the first case, the property was purchased before the corporation was
formed (but with the present intention of selling it to a corporation to
be thereafter promoted) ,5 whereas in the second, the property was
acquired after the incorporation. In the former case, the promoters did
not take all the shares, whereas in the latter, although the result was the
same, the promoters first took all the shares and then returned some to
the corporation. The final distinction is that in the Erlanger case, the
shareholders bought from the corporation, while in the Dunnett case,
they bought from the promoter.
In appraising the merit of the distinctions drawn between such cases,
it will be of some value to trace, through three important cases, the
process by which mere formal methods of promotiori have been allowed
to cloud the issue to such a degree that one inequitable process is condemned, and another, equally unjust, is condoned.
One ground of the decision in the Erlanger case was that in failing to
provide the new corporation with an independent board of directors, the
promoter violated his fiduciary obligation:
"I do not say that the owner of property may not promote and form a joint
stock company, and then sell his property to it, but I do say that if he does he
is bound to take care that he sells it to the company through the medium of a
board of directors who can and do exercise an independent and intelligent judgment on the transaction . . . " 6
'Arn v . Dunnett, 93 F. (2d) 634 (C . C. A. 10th, 1937), cert. denied, 304 U.S. 577 (1938) .

"Cf. Densmore Oil Co. v. Densmore, 64 Pa. 43 (1870) (where property was bought with
no idea of profiting by selling fo a corporation which the defendant later promoted).
•3 App. Cas. 1218, 1236 (1878).
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It is the opinion of the present writer that had this rule not been relaxed,
our courts would have had considerably fewer promoter cases, and the
public been less often the dupes of ingenious schemers. 7
This salutary rule was considered inapplicable to the facts of the often
quoted case of Salomon v. Salomon. 8 While his business was in a flourishing condition, Salomon incorporated it, receiving ( with six members of
his family), all the shares of stock, plus debentures in the amount of
£10,000, in payment for the transfer of his business to the company.
The corporation subsequently became insolvent. The assets were completely depleted in satisfying the prior charge represented by the debentures. In a suit brought on behalf of the company's creditors recovery was denied. It is to be noted, however, that in this case no
further subscriptions from the public was contemplated. 9 Yet, this case
is cited in support of the rule that, even when future subscriptions are
contemplated, if the promoters take all the shares, the subsequent subscribers have no corporate action, 10 the usual practical result being that
they have no action at all.
The next step in the promoter's favor is demonstrated in Lagunas Nitrate Company v. Lagunas Syndicate. 11 It is submitted, particularly to
critics of English case analogies ,12 that this may fairly be said to represent the typical promoter case. In brief, the defendant promoted the
plaintiff corporation for the purpose of selling to it nitrate mine lands in
'"I venture to
to a close comes
to the failure to
man cannot serve

assert that when the history of the financial era which has just drawn
to be written , most of its mistakes and its major faults will be ascribed
observe the fiduciary principle, the precept as old as holy writ, that 'a
two masters.'" Stone, The Public Influence of the Bar (1934) 48 HARV. L.

REV. 1, 8.

"[1897) A. C. 22.
""Of course purchasing at an exorbitant price may be a fraud even if all the shareholders
knew of it, if there is an intention to allot further shares at a later period fo future allottees." Broderip v. Salomon, (1895) 2 Ch. 323, 329.
1
°''Tbere was no fraud upon the corporation . At the time the scrip was exchanged for
the mining property, the trustees were all there was of the corporation. There were no
stockholders, unless they were stockholders. . . . The transaction as alleged was a fraud
upon the public. It was not a fraud upon stockholders, however, because there were
none." Foster v . Seymour, 23 Fed. 65, 66 (C . C. S. D . N. Y. 1885). fo re Ambrose Lake
Tin Mining Co., 14 Cb. D. 390 (1880) ; In re British Seamless Paper Box Co., 17 Cb. D .
467 (1881).
11
[1899) 2 Ch. 392.
uC/. St. Louis, Ft. S. & W. R. R. v . Tiernan , 37 Kan. 606, 15 Pac. 544 (1887) . The
court describes the essential differences in the respective methods of incorporation in England and in this country, and upon the basis of such finding , holds the English cases inapplicable to the case before it.
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Chile which had been bought for £110,000. Before any subscriptions
were solicited, the syndicate contracted with themselves ( as directors of
the new company) to sell less than half the property to the new company for a price nearly eight times what they had paid for the whole.
The prospectus, thereafter published, revealed the identity of the directors, but fail'ed to disclose the disparity between the prices paid respectively by the syndicate and the nitrate company. The shares were
"digested by the public" as anticipated , including 300,000 shares, held
by the syndicate as part of the purchase price, which were sold at a
handsome profit. A suit was later instituted to rescind the contract,
relying upon the failure to provide the corporation with an independent
board of directors. The Salomon case was allowed , but not without a
compelling dissent, 13 to modify the beneficial decision in the N ew Sombrero case. This was a violation of "that great rule of the Court, that
he who bargains in matter of advantage with a person placing confidence in him is bound to shew, that a reasonable use has been made of
that confidence." 14
In this country, during the period contemporaneous with these English cases, the promoter problem was undergoing much the same erratic
evolution. In Densmore Oil Company v. Densmore,1 5 it was held that the
property bought before the promoter's association with the corporation
could be sold to that company without disclosing the profit. 16 Yet, in
other cases the courts have held that, if at the time of the purchase, the
promoter contemplated incorporation for the purpose of selling at a profit,
he must inform the corporation of the extent of his profits.17 It is difficult to see the importance of the fact that he bought the property before
or after he became the company's promoter, or his intention at the time,
since at the time of incorporation his fiduciary duty must have been in
force. 18
13
"

• • • no fiduciary agent shall . . . intentionally place himself in a position in which
his interest may conflict with his duty." Righby, L. J., Lagunas Nitrate Co. v. Lagunas
Syndicate, [1899] 2 Ch . 392, 442 (dissenting opinion) .
" Lord Eldon, Gibson v. Jeyes, 6 Ves. 266, 278, 31 Eng. Re. 1044, 1050 (Ch. 1801).
,..64 Pa. 43 (1870).
1
"A justification of this case has been suggested upon the basis of the fact that the
property was actually worth all that was paid for it. MACHEN, CORPORATIONS ( 1908) § 384.
17
Victor Oil Co. v. Drum, 184 Cal. 226, 196 Pac. 243 (1920); Pietsch v. Milbrath, f23
Wis. 647, 102 N. W. 342 (1905 ) . If, instead of purchasing, the promoter obtains an option
to purchase, and the option is taken up with money subscribed by the public, he will likewise be co·mpelled to relinquish his secret profits. Yeiser v. United States Board & Paper
Co ., 107 Fed. 340 ( C. C. A. 6th, 1901).
lllCf. ALGER, PROMOTERS (1 897) 30 n . 2.
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Most promoter cases, however, do not depend for their solution upon
the simple question of when the property was acquired, but upon the
nature of the disclosure to the corporation. Ballantine divides the cases
into four classifications, as follows: 19
( 1) Cases in which at the time of the disclosure there are innocent
subscribers.
( 2) Cases wherein at the time of disclosure there is authorized unissued stock which is later subscribed for by innocent parties.
( 3) Cases wherein promoters take all the issued stock and sell it to
the public.
( 4) Cases wherein a closed corporation is intended, but later the
organizers, without disclosure, invite public subscriptions.
Cases falling within the first classification all allow a corporate recovery.20 In the second group, the rule in the federal courts, following
Old Dominion Copper Refining Company v. Lewisohn,21 denies a right
of action in the name of the corporation. This rule proceeds upon the
theory that the corporation is not changed by the introduction of new
subscribers; and, since all parties interested at the time of the transaction assent, no injury is inflicted upon the corporation. This is the rule
10
BALLANTINE, CORPORATIONS (1927) § 50. For other classifications, see KATz, SYLLABUS
BUSINESS CORPORATIONS (1937) 176; McGowen, Legal Controls of Corporate Promoters'
Profits (1937) 25 GEORGETOWN LAW JOURNAL 269.
""Davis v. Las Ovas Co., 227. U. S. 80 (1913); Yeiser v. United States Board & Paper
Co., 107 Fed. 340 (C . C. A. 6th, 1901); Hughes v·. Cadena De Cobre Min. Co., 13 Ariz.
52, 108 Pac. 231 (1910); Frame v . Mahoney, 21 Ariz. 282, 187 Paic. 584 (1920); South
Joplin Land Co . v. Case, 104 Mo. 572, 16 S. W. 390 (1891); Nebraska Mausoleum Co. v.
Matters, 108 Neb. 618, 188 N . W. 231 (1922); Jarvis v. Great Bend Oil Co., 66 Okla. 179,
168 Pac. 450 (1917).
21
210 U. S. 206 (1908). The effect of Erie R. R. v. Tompkins, 304 U. S. 64 (1938),
upon the "federal rule", is, in the cursory judgment of this writer, limited by the decision
handed down the same day in Hinderlider v. La Plata Riv. Co., 304 U. S. 92 (1938). It
was there held that in controversies over rights in interstate streams, the federal courts
administer " 'a Federal common law' upon which neither the statutes nor the decisions
of either state can be conclusive." Thus, in interstate transactions (sale of securities, for
instance) since Congress has indicated its intention to cover such a field, the federal
courts may follow rules ascertained independently of state decisions. However, that the
federal courts have not yet exerted this possible jurisdiction is indicated in Arn v. Dunnett,
93 F. (2d) 634 (C . C. A. 10th, 1937), cert. denied, 304 U.S. 577 (1938) . In transactions
entirely intrastate, which are uncommon in corporation cases, the federal courts must follow the state courts' interpretation of statutes (blue-sky laws in this case). Cf. McCormick and Hale, The Collapse of "General" Law in theJ Federal Courts (1938) 33 ILL. L.
REV. 126; Shulman, The Demise of Swift v. Tyson (1938) 47 YALE L. J. 1336;
Note (1938) 12 TEMP. L. Q. 486.

540

THE GEORGETOWN LAW JOURNAL

[Vol. 28

in a minority of the states. 22
The Massachusetts rule, followed by most states, 23 adhering more
strictly to the fiduciary relationship theory, denies the validity of an
assent "given at the behest and by vote of the promoters themselves,
while still occupying the position of protectors to their own creature,
while it was bound hand and foot by them and prevented from taking
any action except through them as a step in its further exploitation, and
while their trust was uncompleted . . .. An assent under these conditions
can be of no greater effect than the assent of a minor under guardianship
to the breaches of trust of his guardian." 24 Critics of the Bigelow case
assert that the court ignored the conception of the corporation as a legal
entity. This is not so, as demonstrated by the following language:
"Subsequent subscriptions to original stock as a part of the scheme of promotion do not change the identity of the corporation, but remove an impediment to the enforcement of a remedy for a wrong previously done the corporation."2~

In cases falling within the third classification, it has been generally
~eld that the promoter is not liable to the corporation for secret profits. 26
A variation of this class is found where the promoter returns part of the
entire issue of stock to the corporation to be sold to the public. Most
courts have allowed recovery under these circumstances. 27
""Califo rnia-Calaveras M in. Co. v. Walls, 170 Cal. 285, 149 Pac. 595 (1915); Tompkins
v. Speery, 96 M d. 560, 54 At!. 254 ( 1903) ; Arndld v. Searing, 78 N. J . Eq. 146, 78 All
762 ( Ch . 1907 ).
""Beal v. Smith , 46 Cal. App. 27 1, 189 Pac. 341 ( 1920) ; M ason v. Carrothers, 105 Me.
392 , 74 At!. 1030 ( 1909) ; American Forging & Socket Co . v . Wiley , 206 Mich. 664, 173
N . W. 515 (1 919); Wills v. Nehalem Coal Co., 52 Ore. 70, 96 P ac. 52 8 (1908); Meier v.
Eaton, 46 S. D . 286, 192 N . W . 72 1 ( 1923 ) ; Pietsch •v. Milbrath , 123 Wis. 647, 101 N. W.
388 ( 1904).

"Old Dominion Copper Mining & Smelting Co. v. Bigelow, 203 Mass. 159, 189, 89 N.
E . 193, 206 ( 1909 ).
""Id . at 193, 89 N . E . at 208. For an excellent treatment of these two famous cases
see E RICH, P ROMOTERS ( 1916).
'"Foster v . Seymour, 23 Fed. 65 (C. C. S. D. N. Y . 188 5) ; Hays v . The Georgian, 280
Mass. 10, 181 N. E. 765 ( 1932) .
27
California- Calaveras Min. Co . v . Walls, 170 Cal. 285, 149 Pac. 595 (1915 ) ; Mason v.
Carrothers, 105 Me. 392, 74 At!. 1030 (1909 ); Torey v . Toledo Portland Cement Co.,
158 Mich . 348, 122 N. W. 614 (1 909) ; Anderson v. Johnson, 45 R . I. 17, 119 Atl. 642
(19 23 ) . Cf . H enderson v. Plymouth Oil Co ., 16 Del. Ch . 347 , 141 Atl. 197 (1928 ), where
the court found no intention upon the part of the promoters to take the original issues
of shares as a means of defr auding subsequent purchasers. The intimation from the following language is that had such been the case recovery would have been allowed: "The mere
fact that the preferred stock was given to the promoters in part payment for their property,
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A comparable situation is that in which at the time of the transaction
the promoter has agreed to sell shares to persons ignorant of the profit
being made. In such cases, the innocent subscribers have been called
"equitable shareholders", and have been allowed recovery through corporate action. 28
Instances are rare in which the promoter of a closed corporation is
called upon to relinquish secret profits because of his not having disclosed them at the time the public was invited to subscribe. It is established that if there was no intention to deceive at the time of incorporating, no action can be had since the company was not injured. 29
Subsequent cases have quite generally followed the above formpatterns. The regrettable insistence upon such distinctions led one eminent authority to conclude:
"Any rule is preferable to one which makes questions involving not only a
legal liability, but an imputation of dishonesty, tum upon mere matters of form,
and anything is better than the pretense of standing by a definite rule of law
which must, in order to avoid injustice, be continually invaded by indirection."30

Perhaps the most conspicuous example of evasion by indirection is
the case of McCandless v. Furlaud. 31 'T he promoter's activities may be
summarized in the following brief manner: Owning property actually
worth $2,700,000, and a working capital of $365,000, the promoters informed the public that the corporation was worth $7,038,000. Mortgage
notes and bonds amounting to $5,000,000, which the promoters had
thoughtfully transferred to themselves, were offered for public suband immediately transferred back to the company, did not necessarily divest the stock of
the character of original ·issue when sold to outsiders if the transaction was a mere trick
or species of jugglery to relieve the promoters from any liability." Id. at 3 70, 141 At!.
at 207. That the price ·received by the promoters was not excessive was indicative that
the stock sold to outsiders was not stock of original issue. Contra: Insurance Press v .
Montauk Fire Detecting Co ., 103 App. Div. 472, 93 N . Y . Supp. 134 (1st Dep't 1905).
"'Arnold v. Searing, 78 N . J. Eq . 146, 78 At!. 762 (Ch . 1910) .
20
In re British Seamless Paper Box Co., 17 Ch. D. 467 (1881).
"'ERICH, PROMOTERS (1916) § 130. Another critic of corporate problems suggests the
following as the true measure of the promoter's obligation · to the company : "The parties
dominating a corporation during its promotion and organization are under a duty not to
make any agreements or committments binding the corporation in their favor except to
the extent that such contracts or obligations are equitable and conscionable with respect
to the incoming shareholders, or except where the incoming shareholders have assented
thereto , or have knowledge thereof enabling them accurately to appraise the situation
into which they are buying." Berle, Compensation of Bankers and Promoters Through
Stock Profits (1929) 42 HARV. L. REV . 748, 754.
11
296 U. S. 140 (1935).
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scription, ostensibly for corporate purposes. In reality, two-fifths of the
proceeds from the issue of these securities was pocketed by the promoters; thus, by reducing the corporation to virtual insolvency, this
action rendered worthless the liens represented by the notes and bonds.
In a suit by the receiver of the insolvent corporation, recovery not only
of the misapplied proceeds, but of the shares given the promoters as a
bonus, was required. In the opinion of four members of the Supreme
Court, such a decision was directly opposed to the holding in the
Lewisohn case, but the two cases were differentiated by the majority
opinion, written for the Court by Mr. Justice Cardozo.
The key-note of the distinction is that in the McCandless case, the
interests of note and bondholders, the creditors of the corporation, were
inextricably involved in the property transaction. Unlike innocent shareholders, their interests were present, for the worth of their mortgage
securities was directly dependent upon the validity of the property agreement and evaluation.
Parts of the decision, however, lend conviction to the minority opinion
that the Lewisohn case was overruled; for instance, allowing a recovery
of the profits represented by shares. True, the promoters bad absorbed
the entire original issue of authorized shares. But prior to the transfer
of the property, the increase of the capital stock to 1,250,000 shares was
authorized; moreover, the promoters took only 535,000 shares for which
they paid nothing. They were compelled to restore these shares along
with the profits received from the sale of the bonds and notes.
"They were not trustees as to the bonds and notes, and lawful owners of the
shares, but trustees as to all; the transaction being a unit, infected with a common vice. Everything of profit arising out of the abused relation must now be
yielded up. " 32

Again, in the treatment of the assent of all existing shareholders at
the time of the property transfer, the language of the Court can hardly
be considered consonant with the view taken in the Lewisohn case: the
assent of the shareholders, when "the promoters were the shareholders
and the directors men of straw . . . so far as it gives approval to conduct in fraud of the rights of others, is a word and nothing more." 38
In conclusion, it may be said that the McCandless case, interpreted
;,,Id. at 164.
U.Jd. at 160. Unneeded support is lent the argument by a provision of the Pennsylvania
Constitution by which the alleged consent is rendered contrary to the public policy of the
State. For a more extensive treatment of this case, the reader is referred to McGowen,
L egal Controls of Corporate Promoters Profits (1937) 25 GEORGETOWN LAW JOURNAL 269.
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liberally, is a revolutionary step toward strict control of promoter's secret
profits ; interpreted strictly, it is an authority only for suits brought for
the benefit of defrauded creditors.
A consideration of one more case will complete the present investigation. With the experience of many promoter cases behind us, we should
now be well prepared to dispose of the case ref erred to earlier in this
note, Arn v. Dunnett. 34 As much as we should like to disregard form,
we are constrained to follow the dictates of the courts. However, in
order to demonstrate the inadequacy of judicial control over such a
transaction, we are forced to analyze the promoter's methods. In doing
so, we find that, judging from the amount which the plaintiff paid for his
shares, the promoter should have paid $56,079 ,500, the figure representing the difference between the value of the shares at $2 .80 per share,
and the value of the property given in exchange. If this discrepancy
between cost and price were not disclosed, we should like to hold him
responsible to the corporation for the amount in excess, i.e., his secret
profit. But, following tradition, we must hold that the plaintiff has no
action in the name of the corporation : first, because he was not an interested party at the time of the transaction, and therefore no fiduciary
duty was owed him ; second, since the promoter took all the stock, no
recovery may be had by the credulous purchaser. The McCandless case
is authority only for a suit by a receiver, and can not be invoked in such
a case as this.
ADMINISTRATIVE CONTROL

Since the adoption by Kansas, in 1911, of a statute designed to curb
the excesses of speculative securities, all states of the Union have followed with similar legislation. Varied as these laws may be in detail,
their common underlying purpose is the protection of the investing public. It has been said that the popular name of such legislation indicates
the evil at which it is directed-that is, speculative schemes having no
more basis than an expanse of blue sky-and that its aim is to put a
stop to the sale of shares in visionary oil wells, non-existing gold mines,
and other "get-rich-quick" schemes calculated to despoil credulous individuals of their savings. 3 5 Such "blue sky laws" may be roughly classified in two groups :3 6 laws which provide for punishment of fraud in the
sale of securities, and laws which attempt to regulate the sale of all but
exempted securities.
"'Arn v . Dunnett, 93 F. (2d) 634 (C. C. A. 10th, 1937), cert . denied 304 U . S. 577 (1938) .
80
Hall v. Geiger-Jones Co., 242 U. S. 539 (1917); State v . Gopher Tire & Rubber Co.,
146 Minn. 52 , 177 N . W. 937 (1920).
80
ASHBY, THE ECONOMIC EFFECT OF BLUE SKY LAWS (1926).
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The first class, generally referred to as "fraud laws", are in effect
in just four states.37 Their characteristic is that they become operative
only when a fraud has been, or is about to be, committed. The second
class, "regulatory laws" , prevail in all other states. The distinguishing
feature of these laws is that they forbid the sale of securities until an
application has been filed and permission granted by the state.
Effective as the laws in most states are, it is lamentable how easily
their salutary purpose is thwarted. It is fundamental in our constitutional form of government that such state laws can have no extraterritorial effect. Since it is also established that the law which determines the validity of the promoter's transaction with the corporation is
the law of the state in which the contract was consummated, it is manifest how the lax laws of only one state might nullify the effect of
stringent laws in every other state. 38
The remedy for this weakness in state regulation has been provided
by the Securities Act of 1933 .39 In the words of a former chairman of
the Commission:
"The experience of many years and of many nations is epitomized in the provisions of the Securities Act. Many of its features, with variations suitable to
the form of financing in this country and to constitutional limitations upon Federal power, have been drawn from the English Companies Act, which represents
the culmination of almost 100 years of struggling with this problem abroad."•0

The predominant theme of the regulation is disclosure. The provisions
of the Act and the rules of the Commission are all directed toward the
revelation of the true nature of any security (with noted exemptions)
intended to be sold outside the state of its origin. The role of the promoter is brought out in the open to such a degree that one interested in
any particular issue may readily learn the essential details of his, the
promoter's, participation in the promotion. The consistency with whi~h
37
D EL. R Ev. CooE ( 1935) §§ 13, 14; Mo. ANN. CooE ( Bagby, 1924) art. 32 (A),
§§ 11- 14; N. J. REv. STAT. ( 193 7) tit. 14, § 1; N . Y . GENERAL BUSINESS L AW § 352, et seq.
""The corporation law of Delaware, D EL. REV. CooE ( 1935) §§ 13, 14, like other "good
faith" laws, provides that all questions of the value of property received for stock rest
within the conclusive judgment of directo rs in the absence of actual frau d . Cf. Brocalsa
Chem. Co . v. Langenkamp, 32 F . (2d) 725 (C. C. A. 6th , 1929); Mau v. M ontana P. Oil
Co ., 16 Del. Ch. 114, 141 At!. 828 (Ch . 1928).
39
48 STAT. 74 (1933) amended, 48 STAT. 905 ( 1934), 15 U . S. C. § 77a et seq. (S upp.
1938). For a clear description of the mechanics of the S. E. C., see M acChesney, The
Securities Act and the Promoter ( 1936) 25 CALIF. L . R Ev. 66.
'°Landis, Clearing Up Mistaken I mpressions As to Features of Securities Law, U. S. News,
Nov. 3, 1933, p . 14, col. 1.
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registrations have been denied for misstatements or om1ss1ons of facts
concerning the promotion of the applicant corporation is a source of
gratification to those interested in secret profit control. A few cases will
demonstrate the Commission's insistence upon honesty and truth.
In the Matter of Thomas Bond, lncorporat ed, 41 the registrant's authorized capital stock consisted of 50,000 shares of Class A common
stock, par value of $5 .00, and 150,000 shares of Class B common, par
value SO cents. Registration was sought for the Class A shares and
50,000 of the Class B, which were to be sold in units of one share each
at $5.00 per unit. With the proceeds the registrant intended to engag~
in the manufacture and sale of cosmetics, and particularly of a product
developed by the president of the company, Thomas Bond.
All of the authorized Class B stock, with a par value of $75,000 was
issued to Bond in exchange for his cosmetic formula and for advances
made by him in the amount of $2 ,7 92. As a part of the same transa:ction, Bond donated back to the company 50,000 shares. In the registrant's balance sheet, the formula thus acquired is carried at $72,207,
which sum represents the difference between the par value of the shares
issued to Bond and the advances made by him to the corporation.
It was held misleading and improper that the value of the property
appearing on the balance sheet iq.cluded the par value of shares issued
therefor and concurrently returned to the issuer. 42 In addition, the commission branded the balance sheet misleading on the ground that the
item for the cosmetic formula should have been further reduced by an
amount equal to the par value of the shares issued for promotional
services.
"Proper accounting practice requires that shares issued for promotional services be listed separately from expenditures representing the consideration paid
for physical property." 43

Not satisfied even with these corrections, the commission further found:
"Finally, even if the amount at which the formula was carried on the balance
sheet had been reduced to eliminate the shares donated back and those issued
for promotional services, still the remaining figure is misleading in the absence
of a statement that it was arbitrarily fixed by the registrant and the vendor,
who was the principal promoter, without arms-length bargaining and without any
reference to the cost of the formula to the vendor. A dollar-and-cents figure
'"Sec. Act Release No. 1980, June 9, 1939.
CUnity Gold Corp., l S. E. C. 25 (1934); Yumuri Jute Mills Co., 2 S. E. C. 81 (1937);
Virginia City Co., 2 S. E . C. 855 (193 7) .
"'Rickard Ramore Ltd., 2 S. E. C. 377, 390 (1937).
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set opposite an item of property implies that it was reached on some rational
or precise basis; that fact that it was arbitrarily reached should be disclosed." 44

Highly involved promotion operations were expertly reduced to the
level of common understanding in the case of In the Matter of West'
Park Apartments Corporation. 45 The registrant, still in the promotional
stage, with an authorized capital stock of 24,000 shares, was organized
in order to acquire real estate in Texas for the purpose of erecting an
apartment house, and to operate and lease the completed building. The
money necessary for the enterprise was to be provided through the sale
of "amortization notes" . Twenty-five percent of the stock, called "sponsor shares", was to be issued to the promoters for a nominal consideration; the remaining stock, called "owner shares", was to be attached to
and issued with the " amortization notes". The expense of the project,
estimated at $1,712,400, was to be liquidated by the sale of securities in
the following manner: 18,000 units, each unit consisting of one "owner
share" having a par value of ten cents, and one "amortization note" in
the principal amount of $100. The 6,000 remaining shares ( 25 per ceot
of total authorized capital stock) were to be sold directly to the Highland Apartment Management Company, organized pursuant to the plan,
the entire stock of which was held by the promoters of the registrant
company.
Item 39 of the registration statement, which requires a disclosure of
the amounts paid, or intended to be paid, to each promoter, failed to
reveal, through appropriate incorporation by reference, that the Management Company was to receive the entire issue of 6,000 "sponsor
shares" for the nominal sum of $600. The evidence established that the
issuance of these shares constituted part of the reward for promotional
services.
The true nature of the stock manipulation, as found by the commission, was this: the "owner shares", although bearing a par value of
merely ten cents could be acquired by investors only with "amortization
notes" in the amount of $100 each. Thus, for what the promoters paid
only $600, investors had to pay $6,600. The failure to reveal this unfair
advantage to the promoters rendered the registration deficient. A part
of the opinion of the Commission is worthy of notice:
"This failure to disclose all of the benefits to be received by the promoters is
particularly important in this case in view of the fact that registrant is proposing
..Sec. Act Release No. 1980, June 9, 1939 .
..Sec. Act Release No. 1811, September 26, 1938.
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a new type of financing which at best will be strange to investors. The terms of
the Securities Act of 1933 do not forbid promoters taking whatever profit they
desire from an enterprise, but they do require that investors be given full information with respect to such profits." 46

The conclusion is inevitable that the control of promoters' profits is
properly a subject for administrative tribunals. Before such bodies
fraudulent practices can be made abortive before serious damage results.
There, perfect candor and scrupulous good faith can be demanded at the
outset of promotional projects.
JOSEPH W. KIERNAN

"'Id. at 5, 6.

RECENT DECISIONS
ADMINISTRATIVE LAW-Federal Trade Commission-Acceptance of Allowances in lieu of Brokerage under the Robinson-Patman Act
The Federal Trade Commission issued a complaint against The Great Atlantic
& Pacific Tea Co. for alleged violations of § 2(c) of the Clayton Act, as amended
by the Robinson-Patman Act, 49 STAT. 1526 (1936), 15 U. S. C. 13(c) (Supp.
1938) , which makes it unlawful for any person engaged in commerce to receive or
accept allowances or discounts in lieu of brokerage, except for services rendered
in connection with the sale. After a hearing on the complaint, the Commission
found the defendant guilty of violating the aforementioned statute, and issued its
"cease and desist" order in the matter. The court, in disposing of the petition filed
by The Great Atlantic & Pacific T ea Co. seeking to have the order set aside : Held,
that the practice of paying brokerage, or sums in lieu of brokerage, to buyers or
their agents by sellers was found by Congress to be an unfair trade practice resulting in damage to commerce. After concluding that Congress had properly exercised
its power to the end that the named abuse might be done away with, the court
issued a decree affirming the Commission's order. Great Atlantic & Pacific Tea Co.
v. Federal Trade Commission, 106 F . ( 2d ) 667 (C. C. A. 3rd, 1939), cert. denied,
8 U. S. L. Week. 34, J an. 2, 1940.
The tea company is engaged in the retail grocery business and in conjunction with
its affiliates operates more than 14,800 grocery stores located throughout the United
States. Its organization is divided along geographical lines into a number of divisions, each division being composed of several units. In addition to the foregoing,
a number of central buying offices are maintained. These offices are in charge of and
operated by agents employed by the company. The duties of these agents consist
of continuously searching for and finding sources of supply for the retail stores, of
furnishing the company with market information, and of purchasing commodities
for the company. It is contended that these agents also furnish the sellers with
certain services, such as exchanging information with respect to market conditions,
advising them as to methods whereby the quality of commodities may be improved,
etc.. . . It is with reference to the duties, obligations and activities of these buyers
or agents that the cease and desist order was issued.
On purchases made prior to June 19, 1936, the effective date of the RobinsonPatman Act, the sellers of the commodities paid brokerage to the buyers or agents
of the tea company, in the same amounts as were paid by the sellers to brokers
acting as agents for such sellers. Tlus brokerage was received by the agents on
behalf of the company and was paid by them to the company. The agents were at
all times employed solely by the tea company.
Within a comparatively short time after June 19, 1936, the agents were instructed
not to accept any further brokerage from the sellers on purchases of commodities
but to make all such commitments eitb;er on a "net price" basis reflecting the
brokerage formerly paid to the agents, or on a "quantity discount" basis providing
for the monthly payment to the petitioner of a sum equal to the brokerage formerly
paid to the agents, or to provide that the sellers ear-mark a sum equivalent to that
which would have been paid to the agents under previous arrangements until such
time as the legality of current payments was determined.
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It was maintained that the net prices, allowances and discounts received by the
company from the sellers, or sums held in escrow, or upon abeyance accounts upon
the books of the sellers, were for services rendered by the agents to such sellers.
The record indicates, however, that the form of such allowances represented attempts
on the part of the tea company to avoid the prohibitions of the Robinson-Patman
Act. The company further contended that the "services rendered" clause of paragraph ( c), supra, provided an exception to the prohibition expressed in the paragraph
by reason of which "a commission, brokerage, or any allowance or discount in lieu
thereof" may be paid lawfully to a buyer upon purchases made by him. The court
stated that the phrase "except for services rendered" in the Act was employed by
Congress to indicate that if there be compensation to an agent, it must be for
bona fide brokerage, viz., for actual services rendered to his principal by the agent.
Paragraph (c) expresses an absolute prohibition of the payment of brokerage or
compensation in lieu thereof to the buyer upon the buyer's own purchases. Biddle
Purchasing Co. v. Federal Trade Commission, 96 F. (2d) 687 (C. C. A. 2d, 1938),
writ of error denied, 305 U. S. 634 (1938); Oliver Brothers v. Federal Trade Commission, 102 F. (2d) 763 (C. C. A. 4th, 1939).
The facts of the Biddle and Oliver cases are very similar to those herein discussed
and both involve an interpretation of the same paragraph ( c) , supra. In the Biddle
and Oliver cases, the seller-respondents were required by the Federal Trade Commission to cease the payment of brokerage intended for transmission to the purchasing
companies, and the B"iddle and Oliver companies were required to cease accepting
such brokerage. In the Biddle case, the court stated at page 691: " Congress must
have intended that payments by sellers should not be made to buyers through any
one acting as agent for the buyer . . . . " In the Oliver case, the court stated a't
page 771: "Because of the buying power possessed by purchasing agents , whether
representing chains or independent dealers, sellers may be willing to allow them
brokerage commissions and may consider such commissions earned in the sense that
the sellers are thus enabled to sell goods without resorting to other sales devices;
but the fact remains that the buyer who receives the brokerage allowed his purchasing agent receives an advantage, and a concealed advantage, which the buyer who
purchases directly from the dealer does not receive. It was this sort of discrimination, we think, which it was the purpose of this Section of the Act to forbid ."
A further contention was that if § 2 ( c) is construed without relation to any other
provision of the Act, it is unconstitutional in that it deprives persons of the right
to contract. The Fifth Amendment of the Constitution does not serve to prohibit
the exercise by Congress of its power under the commerce clause. Liberty of contract may be so limited. Chicago B . & I. R .R . v. McGuire, 219 U. S. 549 (19 11 );
Nebbia v. New York, 291 U. S. 502 (1934) . As was stated in T exas & N. 0. R. R.
\'. Brotherhood of Ry. and Steamship Clerks, 281 U. S. 548, 570 (1930), the power of
Congress "to regulate commerce is the power to enact 'all appropriate legislation'
for its 'protection and advancement' ... to adopt measures 'to promote its growth
and insure its safety' . . . to 'foster, protect, control and restrain'". The instant case
finds in favor of the "appropriateness" of the Robinson-Patman Act the purpose
of Congress to accomplish such ends as those stated in the Texas and New Orleans
R . R. case, supra.
ALBERT A. CARRETTA
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CONSTITUTIONAL LAW-Unreasonable Search & Seizure-Wire-Tapping
Frank Carmine Nardone and others appealed from a judgment convicting them
under an indictment in three counts, two for smuggling and concealing alcohol, and
a third for a conspiracy to do so. An earlier conviction under the same indictment
was reversed by the Supreme Court because of the admission of certain telephone
"taps" which the circuit court of appeals thought competent but which the Supreme
Court did not. At a subsequent trial of the case the same transactions were proved
by substantially the same evidence, excepting the "taps", and the main question
raised by the appeal was whether the district court improperly refused to allow the
accused to examine the prosecution as to the uses to which it had put information
unlawfully gained; that is, as to what part of the evidence introduced was "indirectly" procured as a result of tapping the wires, and whether or not the "taps"
tainted all other evidence procured through them. The circuit court of appeals did
not feel compelled to answer this question because in its opinion the decision in
Olmsted v. United States, 277 U. S. 438 (1928), although doubtful, still stands.
The doctrine of that case is that telephone tapping is not of itself an unlawful
search under the Fourth Amendment. The court expressed doubt as to the validity
of the appellant's arguments; the first contention being that the Olmsted case was
overruled and is no longer law; the second, that the Supreme Court had had the
intention of going so far in the review of the original of the case at bar as to
imply that after the date of its decision "all" evidence secured as the result of
wire-tapping or other crimes, which means "indirect" as well as "direct" evidence,
should be rendered incompetent for all purposes. In the face of this confusion the
circuit court was candid in declaring that it was impossible to decide the question
before it with any pretense of finality. Consequently, it affirmed the conviction but
allowed the accused bail pending application for certiorari. After granting the petition for certiorari the Supreme Court in considering the case for the second time
resolved all of the circuit court's doubts and: Held, that knowledge gained by the
government's own wrong cannot be used by it as evidence simply because it is
used derivatively. It therefore found the circuit court to be in error, reversed
the judgment, and remanded the case to the district court for further proceedings
in accordance with its opinion. Frank Carmine Nardone, Nathan W. Hoffman and
Robert Gottfried, Petitioners v. United States, 60 Sup. Ct. 266 (January 1, 1940).
By direct evidence the guilt of two other defendants, Gottfried and Hoffman, was
clearly established, but Nardone contended that there was no evidence against him
except the declarations of the other parties to the venture, which did not become
competent until he had been independently connected. If all evidence secured both
directly and indirectly as a result of the wire-tapping under consideration were to be
declared incompetent, Nardone's position would have been justified, but the circuit
court refused to so declare and as a consequence said that although the principle
contended for was right the attempted application was wrong. Over the objections
of the defendant, sufficient evidence exclusive of the "taps" was introduced to amply
connect him with · the transactions which formed the basis of the indictment. As
suggested, therefore, the only question left for the Supreme Court was whether or
not the "taps" tainted all other evidence procured through them. Watson v. United
States, 6 F. (2 d) 870 (C. C. A. 3rd, 1925). If it were, then perhaps not only the
actual talk overheard would be incompetent, but all evidence obtained by means
of it would be too. Although the Supreme Court in the original case of Nardone
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v. United States, 302 U. S. 379 (1937 ), made no holding on this precise point, it could
have reasonably been inferred. In that case the Supreme Court decided only that
the Federal Communications Act, 48 STAT. 1064, 47 U. S. C. § 605 ( 1934), forbade government employees from divulging information derived from telephone
"taps" in a court of law. But the circuit court stated that Congress had not made
testimony incompetent which had become accessible by the use of the original
unlawful "taps", for to divulge that information was not to divulge an intercepted
telephone conversation. The answer to this, of course, was the crux of the problem
which the Supreme Court had before it in its second consideration of the case.
Mr. Justice Frankfurter, speaking for the court, declared at p. 267 : " In a problem such
as that before us now, two opposing concerns must be harmonized: on the one hand,
the stern enforcement of the criminal law; on the other, protection of that realm
of privacy left free by Constitution and Jaws but capable of infringement either
through zeal or design. In accommodating both of these concerns, meaning must
be given to what Congress has written, even if not in explicit language, so as to
effectuate the policy which Congress has formulated . . . . The result of the holding
below is to reduce the scope of § 605 to exclusion of the exact words heard through
forbidden interceptions, allowing these interceptions every derivative use that they
may serve. Such a reading of § 605 would largely stultify the policy which compelled our decision in Nardone v. United States . . . . To forbid the direct use of
methods thus characterized but to put no curb on their full indirect use would only
invite the very methods deemed 'inconsistent with ethical standards and destructive
of personal liberty' . . . . A decent respect for the policy of Congress must save us
from imputing to it a self-defeating, if not disingenuous purpose .. .. T he burden
is, of course, on the accused in the first instance to prove t o the trial court's satisfaction that wire-tapping was unlawfully employed. Once that is established-as
was plainly done here--the trial judge must give opportunity, however closely confined, to the accused to prove that a substantial portion of the case against him was
a fruit of the poisonous tree."
The policy of protecting the secrecy of telephone messages by making them, when
intercepted, inadmissible as evidence in federal criminal trials, may be adopted by
Congress through legislation, Nardone v. Unitvd States, supra, but it is not for the
courts to adopt it by attributing an enlarged and unusual meaning to the Fourth
Amendment. It was, therefore, held in Olmstead v. United States, supra., in the
absence of federal legislation, that evidence concerning a conspiracy, obtained by
government officers by secretly tapping the lines of a telephone company connected
with the chief office and some of the residences of the conspirators, was admissible
at the trial as not violative of the Fourth Amendment. This case also held that
the use of evidence obtained by "tapping" did not involve self-incriminatioµ which
would be in violation of the Fifth Amendment. In the Nardone case the Supreme
Court declared that § 605 of the Communications Act of 1934, supra, supplied such
legislation, construing the prohibition against any "person" divulging the contents
of an intercepted communication as applicable to law enforcement officers. Accordingly, it was there held that evidence obtained by wire-tapping was inadmissible in
a federal court.
The extent of the immunity ::i.gainst self-incrimination as granted by the Fifth
Amendment was fuIJy considered by the Supreme Court in Counselman v. Hitchcock, 142 U. S. 54·7 (1892) in which the immunity offered by an existing statute
was declared to be insufficient. The immunity clause involved in that case read
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as follows: "No pleading of a party, nor any discovery or evidence obtained from
a party or witness by means of a judicial proceeding in this or any foreign country,
shall be given in evidence, or in any manner used against him or his property or
estate, in any court of the United States, in any criminal proceeding, or for the
enforcement of any penalty or forfeiture." In consequence of this decision a subsequent act, 27 STAT. 443 (1893), 49 U. S. C. § 46 (1934), was passed applicable to
testimony before the Interstate Commerce Commission. This act was declared
by the Supreme Court in Brown v. Walk er, 161 U. S. 591 (1896) , to afford absolute
immunity against prosecution for the offense to which the question related, and
deprived the witness of his constitutional right to refuse to answer. Indeed, the
act was passed apparently to meet the declaration in Counselman v. Hitchcock, supra,
that "a statutory enactment, to be valid, must afford ·absolute immunity against
future prosecution for the offense to which the question relates." It is thus apparent
that, although unstated in the opinion of the instant case, there has been a recognition of the close analogy which exists between it on the one hand and Counselman
v. Hitchcock, supra, and Brown v. Walker, supra, on the other.
RALPH W. DORIUS

CORPORATIONS-Practise of Law-Function Incidental to Corporate Business of
Trust Company
The plaintiffs, members of a committee of the B'a r _Association of the District
of Columbia, brought suit to restrain the American Security and Trust Company,
a District of Columbia corporation, from practicing law and holding itself out as
being able to furnish legal services and advice. The activities complained of were
the giving of legal information to customers of the trust company, advising customers of the advantages of living trusts and of making a will over intestacy, giving
advice in tax matters and preparing income tax returns for customers, drafting of
legal instruments such as trust agreements, releases of deeds of trust, and agency
and management agreements, giving information about statutes of descent and distribution and other legal matters, and advertising itself as being able and authorized
to perform these functions. All these matters were connected with defendant's
operations in the capacity of trustee and fiduciary . Whenever a client was confronted with a legal problem which called for a choice of alternative courses to follow, it was the defendant's practice to insist that the client obtain the advice of his
own attorney. Some of the officers and employees of the company were attorneys.
The United States District Court for the District of Columbia, refusing to grant
an injunction, found that defendant was not practicing law. 22 F. Supp. 177 (1938).
Held, affirmed. M errick v. American Security and Trust Co ., 67 Wash. L. Rep. 1138
(App. D. C. Oct. 9, 1939), cert . denied, 8 U. S. L. Week. 34, Jan . 2, 1940.
Appellants contended that the enumerated activities constituted the unauthorized
practice of law, invoking the rule that a corporation may not engage in the practice
of law. In Re Eastern Idaho Loan and Trust Co ., 49 Idaho 280, 288 Pac. 15 7
(1930). Authorities were cited to show that the practice of law is not confined
to presenting cases in court, but includes giving of legal advice and preparation of
legal instruments, inter alia. People v. Title Guarantee and Trust Co. , 227 N. Y. 366,
125 N . E. 666 (1919) . In reply, the defendant contended that since these activities
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were ancillary and incidental to its business as a trustee and fiduciary they did not
constitute the practice of law.
The court upheld the defendant's contention, and applied the rule , found in some
jurisdictions, that a distinction is to be made between such legal functions that are
primary and those that are incidental to the business of a corporation. Cain v.
National Bank and Trust Co., 66 N. Dak. 746, 268 N. W. 719 (1936 ); Childs v.
Smeltzer, 315 Pa. 9, 171 Atl. 883 (1934) . The Court said : "The distinction in question
disposes of the present case. All the services which defendant advertises, or performs in and out of court, are reasonably incidental and most of them are practically
necessary to the conduct of its authorized business. Business necessity, which requires defendant to present checks to the customers of its banking department,
requires it to present some elementary legal information to the customers of its
trust department." The court further found a distinction between giving of legal
advice for a fee and giving it without consideration. Since no consideration passed
to the officers of the trust company for the advice and information given, it was
not practicing law.
A dissenting opinion rejected the tests applied by the majority , and pointed out
that because of the fiduciary relationship between attorney and client the interposition of a third party into their dealings imperils the client's right to the complete
allegiance of his attorney. Opi,nion of the Justices, 289 Mass. 607 , 194 N . E. 31 3
(1935) . The dissenting opinion also pointed out that though corporations may retain lawyers and may file and conduct suits in their own interests, they are not, in
such situations, representing third parties as customers or clients. The dissent remarked that in the great majority of cases the drafting of legal instruments, both
simple and complex, presupposes the exercise of legal skill, not alone in drafting,
but in determining whether any instrument is necessary and if so what instrument ,
and what it should contain, and further, that professional skill is either required or
highly desirable in all cases and that one who drafts even routine instruments will
invade the practice of law because selecting the appropriate instrument requires
the exercise of legal knowledge and judgment. The dissent rejected also the majority's test of receipt of consideration as determinative of the question whether the
practice of law is being carried on, pointing out that even if the legal services were
free they would not necessarily fall outside the practice of law.
The test proposed as best adapted to the public interest is : "Does the legal service
rendered (whether advice or the determination whether to use an instrument) require
in a substantial sense the knowledge and judgment of a lawyer; and is it rendered
in whole or in part to a customer of a corporation rather than solely to the corporation ?" Applying this test to the activities complained of, the dissenting justice
concluded that there was an unauthorized practice of law. A distinction between
giving legal information and giving legal advice was rejected on the ground that
both require professional knowledge and skill.
The case being novel in the District of Columbia, both the majority and the dissenting justice examined the cases on this point that have been decided in state ·
courts. There is not a great wealth of cases on the precise point nor are the decisions uniform , but the solution of the problem is aided in many jurisdictions by
the existence of prohibitory statutes. For a discussion of these statutes see (193 7)
25 GEORGETOWN LAW JOURNAL 477.
JOHN L. KILCULLEN
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CORPORATIONS-Suit by Equitable Stockholder-Forfeiture of Compensation for
Breach of Trust

In a suit by equitable stockholders to have their rights as such stockholders adjudicated, and in behalf of the corporation to have its directors account for certain
alleged breaches of trust charged to have been committed by them in handling the
business and affairs of the corporation: H eld, that an owner of an equitable interest in
corporate stock is entitled to maintain such a derivative suit, but that the directors
did not forfeit all right to compensation for their services by reason of their breach
of trust. Richardson v. Blue Grass Mining Co., 20 F. Supp. 658 (E. D. Ky. 1939).
Diligent search has uncovered no court-tested definition of an "equitable stockholder"; the courts seemingly prefer to await the particular circumstances of each
case. Generally speaking, anyone having a legal right, whether arising from assignment, pledge or fraud, to be made a stockholder of record, is an "equitable stockholder".
The right of stockholders to maintain such an action under Equity Rule 27, now
FED. RuLEs CIV. PROC. 23(b) is well settled. The only question, as in the principal
case, is whether complainants have shown themselves to be "stockholders" within
the meaning of the rule. Some courts have held that the mere equitable right to shares
of stock is not enough to give one a standing to sue. McHenry v. New York P. &
0. R.R., 22 Fed. 130 (N. D. Ohio 1884); Da Ponte v. Louisiana State Lottery Co. ,
6 Fed. Cas. No. 3,569 (C. C. D. La. 1876). However, the weight of authority seems
to be that the owner of an equitable interest in corporate stock is entitled to maintain
such an action. Price v. Union Land Co., 187 Fed. 886 (C. C. A. 8th, 1911 ); Arcola.
Sugar Co . v. Burnham, 67 F. (2d) 981 (C. C. A. 5th, 1933 ); Bacus v. Finkelstein,
23 F. (2d) 531 (N. D. Ala. 1927); Willcox v. Harriman Securities Corp., 10 F. Supp.
532 (S. D. N. Y. 1933); O'Connor v. International Silver Co., 86 N. J. Eq. 67,
59 Atl. 321 ( 1904). This is true even though the statutes and articles of incorporation require a transfer of stock to be made upon the books of the corporation
before it will be binding upon the corporation. Brown v. Duluth Ry., 53 Fed. 889
(C. C. D. Minn. 1893); Sims v. Bonner, 60 N. Y. Super. 70, 16 N. Y. Supp. 801
(1891). An equitable owner of stock cannot demand dividends ; cannot, in case of voting stock, exercise a right to vote at a stockholders' meeting, and cannot exercise many
other rights of a stockholder. Graeser v. Phoenix Finance Co. of Des Moines, 218
Iowa 1112, 254 N . W. 869 (1934).
The court in the principal case did not invite objection by denominating the directors of the corporation as trustees, but it did apply the law of trusts in determining
whether the directors had forfeited all rights to compensation for their service by
reason of their bad faith. It is perfectly true under the law applicable to trust
estates that a court at its discretion may refuse all compensation where a trustee has
been guilty of bad faith or has failed in his administration, 4 B0GERT, TRUSTS AND
TRUSTEES ( 1935) § 979, and that directors of corporations are often spoken of as
trustees, and their acts scanned in the light of those princjples which define the relationship existing between trustee and cestui que trust. Angelus Securities Corp. v.
Ball, 20 Cal. App. (2d) 423, 67 P. (2d) 152 (1937); Farwell v. Pyle-National Electric Headlight Co., 289 Ill. 157, 124 N. E. 449 (1919). Notwithstanding these
decisions, are directors of corporations trustees to the extent that their acts should .be
judged by the rules applicable to trustees? Neither the textwriters nor the courts
agree on the relation which directors bear to the stockholders or to the corporation.
0
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One exception to this seems to be in those states where the law relating to trusts has
been codified, in which case it is common for the courts to apply to directors the
statutory rules governing trustees in general. Pacific Vinegar & Pickle Works v.
Smith, 145 Cal. 352, 78 Pac. 550 (1904).
Nevertheless directors of corporations are not trustees in the strict sense of the
term. Hunt v. Aufderheide, 330 Pa. 362, 199 Atl. 345 (1933 ) . In Wallace v. Lincoln
Sav. Bank, 89 Tenn. 630, 649, 15 S. W. 448, 453 (1891) , it was said : "The language
... that 'directors are trustees' ... is rhetorically sound, but technically inexact . ..
they are trustees in the sense that every agent is a trustee for his principal, and
bound to exercise diligence and good faith; they do not hold the legal title, and more
often than otherwise are not the officer of the corporation having possession of the
corporate property; they are equally interested with those they represent". The
true rule is believed to be this: A director strictly speaking is neither a trustee nor
an agent. He resembles both. Whether in a given case the law of trusts or the
law of agency is applicable, is determined by no fixed rule, but depends almost entirely
upon the nature of the particular act or conduct which is the subject of the controversy. 3 FLETCHER, CYc. CORP. 847.
MATTHEW M. BROWN.

DOMESTIC RELATIONS-Divorce-Allowance of Maintenance when Parties
Continue to Live Under Same Roof
Plaintiff and defendant were wife and husband, respectively, residing in the District
of Columbia. Two years after their marriage defendant purchased the house in
which they lived up to the present time. Title to this hcuse was taken by the
parties as tenants by the entireties. They became estranged, and suit was instituted
for a limited divorce. Plaintiff alleged that the parties were living apart, although
under the same roof ; that they occupied separate rooms; that each prepared his own
meals from food which was selected and purchased by the defendant. Plaintiff
asked that maintenance and counsel fees be awarded her pendente lite. Held, in the
absence of a statute requiring living apart as a condition precedent to suits for
divorce or maintenance, the complaining spouse is required merely to maintain such
degree of detachment as will avoid an inference that_he or she is condoning the acts
alleged as basis for the particular relief sought; and a denial of maintenance pendente
lite because the parties are living under the same roof is an abuse of discretion and
must be reversed. Pederson v. Pederson, 67 Wash. L. Rep. 875 (App. D . C. Sept.
22, 1939).
An actual physical going away from the spouse is not considered by most authorities as an essential element even of desertion. Rector v. Rector, 78 N . J. Eq. 386,
79 Atl. 295 (1911). It is merely evidentiary of an intention to desert. If such intention can be shown by other factors in the case, the actual leaving of the dwelling
need not be shown. Rector v. Rector, supra; Stein v. Stein, 5 Colo. 55 ( 1879);
Graves v. Graves, 88 Miss. 677 , 41 So. 384 (i906 ) . It seems clear then that maintenance pendente lite should not be denied merely on the ground that the parties are
living under the same roof. Indeed in one case the court specifically granted permission to the parties to live in the same house pendente lite, so long as the husband ,
who owned the house, did not eject the -wife. M cCloskey v. M cCloskey, 68 Mo. App.
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199 ( 1896). In the instant case, moreover, the wife had an equal right in the house,
since the parties were tenants by the entireties.
The original reason for the awarding of counsel fees and maintenance seems to
have been the fact that due to the fusion of the wife's estate with that of the husband
at common law the wife was placed in a rather helpless position. Stark v. Stark,
115 Mo. App. 436, 91 S. W. 413 (1905). The modern theory seems to be that the
wife should not be required to be dependent for the necessities of life on the whim
of a husband from whom she is estranged. Anderson v. Anderson, 137 Cal. 225, 69
Pac. 1061 (1902). The usual rule is that, providing the bill states a cause of action
and is filed in good faith, the order will issue almost as a matter of course. Tolman v.
Tolman, 1 App. D. C. 299 (1893); Cowan v. Cowan, 10 Colo. 540, 16 Pac. 215
(1887); Adams v. Adams, 49 Mo. App. 592 (1892). This is qualified in some jurisdictions in cases where the wife has adequate means to support herself. Adams v.
Adams, supra. Whether it is proper to deny relief on the latter grounds is specifically
reserved in the Pederson case as it was formerly in L esh v. Lesh, 21 App. D. C. 475
(1903 ); and R eed v. R eed, 280 Fed. 1009 (App. D. C. 1922 ). The proper amount
of the award for maintenance is a matter primarily for the discretion of the
trial court. In the determination of this amount two factors are to be taken into
consideration: ( 1) the needs of the wife, ( 2) the financial abilities of the husband.
Tolman v. Tolman, supra.
It is to be borne in mind that the decision in the Pederson case reverses the trial
court only as regards the awarding of maintenance. The awarding of counsel fees
is considered as resting largely on other considerations than those governing maintenance, and as coming more within the discretion of the trial court.
WILLIAM M. LESHER.

INSURANCE-Ratification After Loss
Upon an application for fire insurance by the plaintiff's son, the first defendant
insurance company, without the plaintiff's knowledge or authority, issued a policy in
the plaintiff's name, insuring his property against loss by fire. Four months later,
the plaintiff, ignorant of the existing insurance, personally secured another policy on
the same property from the second defendant insurance company. Both policies
contained a clause, providing, in effect, that the policy should be void if there were
other insurance on the property at the time of the loss, without the knowledge or
consent of the company. After the plaintiff's property was destroyed by fire, and,
upon learning of the first defendant insurance company's policy, the plaintiff filed
a claim on the unauthorized policy. The company denied liability, and the plaintiff
brought an action on that policy. The first defendant insurance company contended that, by suing on its policy, the plaintiff ratified the act of bis son in procuring the insurance and adopted the policy, and thus violated the provision in the
policy when he took out a second policy without the company's consent. The second
defendant insurance company insisted that its policy was invalidated when the plaintiff ratified the first policy. From a judgment in favor of the plaintiff against the first
defendant insurance company, and dismissing the action against the other defendant
insurance company, the parties appealed. Held, making a mere claim against the
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insurance company after the loss did not amount to a ratification of the policy. B'o th
judgments were reversed with directions to dismiss the plaintiff's petition against
the first defendant insurance company, and to enter a judgment in his favor against
the second defendant. Continental Ins. Co. v. Riggs, 277 Ky. 361, 126 S. W. (2d)
853 (1939).
In reaching this result, the court relied on the decisions that, even after a loss, one
may ratify the act of another who had procured a policy for him without his
knowledge or authority, but if he does so ht adopts the whole policy. K ennedy v. The
Mennonite Mut . Fire Ins. Co. , 96 Kan. 598, 152 Pac. 639 (1915); Stuyvesant Ins. Co.
v. Barkett, 226 Ky. 424, 11 S. W. (2d) 87 (1928). Contra: Grover v. Mathews,
(1910) 2 K. B. 401 , 26 T. L. R. 411; Alliance Ins. Co . v. Continental Gin Co., 285
S. W. 257 (Tex. Civ. App. 1926 ), reversing 274 S. W . 299 (1925) and reforming 287
s. w. 244 (1926).
This view, shared by a number of courts, apparently assumes that, in the case of
ratification of an unauthorized policy after the loss, there is no inducement on the
part of the insured to defraud the insurer by deliberately destroying his property.
Boulden v. Phoenix Ins . Co ., 96 Ala. 609, 11 So. 774 (1892); Clover v . Fidelity
Phenix Fire Ins. Co., 220 Mo. App. 1112, 296 S. W. 257 (1927); Home Ins. Co. v.
Collins, 55 S. W. (2d) 898 (Tex. Civ. App. 1932); Gnat v. Westchester Fire Ins.
Co. of N . Y ., 167 Wis. 274, 167 N . W. 250 (1918). See dissent in Marquese v.
Hartford Fire Ins. Co., 198 Fed. 475 (C. C. A. 2d, 1912 ), cert. denied, 229 U. S. 621
(1913). Different views were expressed in Hughes v. Insurance Co. of North America,
40 Neb. 626, 59 N. W. 112 (1894), and Obermeyer v. The Globe Mutual Co., 43
Mo. 573 (1869). See 2 MAY, INSURANCE (4th ed. 1900) § 364.
The English cases have limited this doctrine to marine insurance and for business
reasons have refused to extend it to fire insurance. Williams v. North China Ins. Co.,
(1876) 1 C. P. D. 757, 35 L. T . R . 884; Pritchard v. M erchants' Life Assurance
Soc., (1858) 3 C. B. N. S. 622 , 140 Eng. Rep. 885. The English view is rejected
in Marquese v. Hartford Fire Ins. Co ., supra. See VANCE, INSURANCE (2d ed. 1930)
§ 50, n. 85. For a statement of the English rule as to ratification, see Fleming v.
Bank of New Z ealand, A. C. 577, 587, 16 T. L. R . 469 (1900), where the court
doubted the holding in Bolton Partners v. Lambert, 41 Ch. Div. 295, 5 T . L . R. 357
(1889).
The court refused to find ratification in the instant case, holding that a mere
claim against the insurer did not amount to a ratification. Accord : Lawrence v .
Farmers' Mutual Ins. Co., 174 Wash. 588, 25 P. (2d) 1029 (1933). Contra : Fireman's Ins. Co. v. Butcher, 102 Vt. 183, 147 At!. 267 (1929). Neither a submission
of a proof of loss, Home Ins. Co. v. Collins, supra; Jordon v. Commercial Fire Ins .
Co., 167 So. 227 (La. App. 1936), nor presentation of such proof together with
a claim amounts to a ratification, Lawrence v. Farmers' Mutual Ins. Co., supra; cf.
Farrar v. Western Assurance Co., 30 Cal. App. 489, 159 Pac. 609 (1916). The mere
retention of the unauthorized policy will not amount to ratification where its existence is not discovered until after a loss has occurred, Insurance Co. of Pennsylvania
v. Fitzgerald, 164 Miss. 279, 144 So. 684 (1932), nor where the insured, after discovering bis rights, abandons a claim under the unauthorized policy and proceeds
under the original one, Jordon v. Commercial Union Fire Ins. Co ., supra, but the insured upon discovering the policy is bound in good faith to reveal the existence of
the other policy, McKelvy v. German-American Ins. Co. of N. Y., 161 Pa. 279,
28 At!. 1115 (1894). Neglect on the part of the principal to disaffirm an agent's
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act on receiving notice from the agent, raises a presumption of a ratification of what
the agent has done, Belks Dep't. Store v. George Washington Fire Ins. Co., 208
N. C. 267, 180 S. E. 63 (1935); cf. Firpo v. Slyter, 95 Cal. App. 500, 272 Pac. 1111
(1929). This is true even where the agent has exceeded his authority, Armstrong v.
Gilchrist, 2 Johns. Cas. 424 (N. Y. 1817), but this is limited to cases where immediate notice is given by the agent, Armory v. Hamilton, 17 Mass. 103 (1821). On
the other hand, where the insured discovers the existence of the unauthorized policy
after a loss has occurred and effects a settlement or secures a compromise or adjustment on the policy, be thereby ratifies the policy. Hughes v. Insurance Co. of North
America, supra; German Ins. Co. v. Emporia Mutual Loan & Saving Ass'n, 9 Kan.
App. 803, 59 Pac. 1092 (1900); Gnat v. Westchester Fire Ins. Co. of N. Y., supra.
JAMES M. MORITA

LABOR LAW-Wagner Act-Recognition of Representative-Collective Bargaining
A substantial majority of the employees of a stove and furnace manufacturer
were members of Lodge No. 1197 of the Amalgamated Association of Iron, Steel
and Tin Workers of North America. A committee of this .organization met with
the employer for the purpose of securing a contract recognizing the union and
fixing terms and conditions of employment. After several conferences bad been
held with the negotiating committee, in which these problems were discussed, the
company refused to recognize the union. In order to secure a written agreement
fixing conditions of employment and recognition of the union as collective bargaining
agent, a strike was called. During the course of the strike, various officials and
supervisory employees of the company took part in conferences which led to the
formation of an independent union, later found to be company-dominated, and exerted
influence in securing i:nembers for this organization. An agreement was entered
into by the two unions concerning subsequent negotiations which were to be held
with the employer. Pursuant to that agreement, a stipulation was effected with
the company, in accordance with which the strike was concluded. The employer
then met with the original negotiating committee of Lodge No. 1197, as a result
of which a "Memorandum of Understanding" was executed, in which the committee
was designated as the "Plant Negotiating Committee," but no mention was made of
Lodge No. 1197 because of objections by the employer. The National Labor Relations Board found that these acts of the company constituted violations of § 8 (1),
(2), and (5) of the National Labor Relations Act, 4gl STAT. 449 (1935), 29 U.S. C.
§ 188 ( 1), (2), and (5) (Supp. 1938). In the matter of Griswold Manufacturing Co.
and Amalgamated Association of Iron, Steel and Tin Workers of North America,
Lodge No. 1197, 6 NLRB 298 (1938) . On petition for review of the Board's
order, Held, that the refusal of respondent to recognize Lodge 1197, qua union
lodge, as the representative of its employees was a refusal to bargain collectively,
notwithstanding the willingness of the company to recognize a group of members of
the lodge as authorized representatives of the employees; and that the rights of
employees to self-organization and to join or assist labor organizations should be safeguarded against emasculation by imposition of employer-controlled organizations,
particularly where such organizations are limited to the particular employer and
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have no potential economic strength. Griswold Manufacturing Co. v. National
Labor Relations Board, 5 L. R. R. 103 ( C. C. A. 3rd, 1939).
The court declared that employees are entitled to organize for the purpose of collective bargaining by virtue of Section 7 of the Act. This right was recognized by the
Supreme Court in American Steel Foundries v. Tri-City Central Trades Council,
257 U. S. 184 (1921). The National Labor Relations Act clearly recognizes the
denial of this right as the cause of industrial strife which obstructs commerce.
The theory of the Act is that free opportunity for negotiation between employers
and accredited representatives of employees is likely to promote industrial peace
and to bring about adjustments and agreements. N. L. R. B . v. Jones and Laughlin
Steel Corp. , 301 U. S. 1 (1937). It is not sufficient, however, for an employer to
bargain collectively with his employees, while at the same time denying recognition
to the organization by which they are represented. This is mere lip service to the
letter of the statute, rather than conformance to the spirit and objective thereof
-maintenance of the free flow of interstate commerce through industrial peace.
Accomplishment of the ends of organization and collective bargaining becomes a
mockery if recogni£ion is withheld from the union. In the principal case, the evidence was held to support the finding of the Board that the petitioner interfered with
the formation of a labor organization. N. L. R. B. v. Columbian Enameling and
Stamping Co. , 306 U. S. 292 (1939). The participation of foremen and other supervisors in soliciting membership in a specified union constitutes interference within
the meaning of the statute. Such actions contravene the policy of the Act to equalize
the bargaining power of .workers, since the result is to create an organization which
is responsive to the will and the purposes of the employer, and to allow him to
sit on hoth sides of the table in a dispute. The evidence was held to demonstrate
that the company had no intention of bargaining with the union in good faith,
inasmuch as it had been determined in advance not to recognize the union or to
enter into a written agreement with it.
This decision furnishes a further interpretation of Section 8 ( 5) of the Act, as it
applies to specific situations brought before the courts reviewing actions of the
N.L.R.B. B'asically, under Sections 8 (5) and 9 (a), the law imposes upon the
employer nothing more than a duty of conferring and negotiating with the authorized representatives of his employees, in order that existing labor disputes may be
settled without disturbing interstate commerce. N. L. R. B. v. Jones and Laughlin
Steel Corp., supra. The requirement that such conferences and negotiations be held is
exacted with the object of encouraging the execution of agreements. Consolidated
Edison Co. of New York v. N. L . R . B., 305 U. S. 197 (1938). This duty does not
extend so far as to require an employer to seek out his employees and to request
negotiations. Nor does it prohibit him from rejecting proposals emanating from third
parties, where the latter do not purport to represent his employees. N. L. R. B. v.
Columbian Enameling and Stamping Co., supra. However, it does demand that the
employer discuss with his employees interpretations to be placed upon existing agreements or proposed changes therein. N. L. R . B . v. Sands Manufacturing Co. , 306 U.
S. 332 (1939). Under the decision in the principal case, it is contrary to the provisions of the Act for an employer to exhibit his hostility to a union by refusing
to recognize it when it has been designated by his workers as their collective
bargaining agent; to retain for himself an opportunity to destroy such organization
by declining to enter into an agreement with it and by encouraging the formation of
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a union which it favors; and , by such action, to affect the selection of the bargaining
representatives.
The prohibition of Section 8 (5) is a mere empty phrase unless "To refuse to
bargain collectively with the representatives of his [an employer's] employees" is
held to mean: ( 1) refusal to bargai n in good faith, ( 2) with a representative which
has been granted recognition, and (3) with an intention to embody in a written
agreement any conclusions which may be reached. Too many evasions are possible unless the subdivision is so construed and these can lead only to relegation
of the provision to the limbo of things which were once enforcible laws. The
first of the above qualifications was made in N. L. R . B. v. Biles-Coleman Lumber
Co ., 98 F. (2d) 18 (C. C. A. 9th, 1938). The second was given effect in the
principal case. The remaining element presents the dominant issue in Inland Steel
Co. v. N. L. R. B., now before the Circuit Court of Appeals for the Seventh Circuit
on petition to review and set aside an order of the respondent Board.
HARRY B. MERICAN.

LEGISLATION-Power of Legislative Committee to Function After Adjournment
of Legislature
The California State Assembly, by a single house resolution , created an investigating committee to function in the interim between the fifty-second and fifty-third
sessions of the State Legislature. At the same session, the State Senate also created
an interim committee by a single house resolution . After adjournment of the fiftysecond Legislature sine die, the respective committees attempted to question witnesses, who refused to testify on the ground the committees had no lawful existence.
Held, neither the Assembly nor the Senate of the State of California may, by a single
house resolution , validly create an interim committee with power to function after
adjournment of the State Legislature sine die. Special Assembly Interim Committee
v. Southard, 13 Cal. (2d) 497, 90 P . (2d) 304 (1939) ; Swing v. Riley, 13 Cal. (2d)
513, 90 P . (2d) 313 (1939).
It is generally conceded that a committee for the purpose of obtaining infonnation
relating to proposed legislation and reporting back its findings to the body appointing it may be created either by a joint resolution or a resolution of a single house
of the legislature. Dickinson v. Johnson, 117 Ark. 582, 176 S. W. 116 (1915) ;
Fergus v. Russell, 270 Ill. 304, 110 N . E . 130 (1915); Ex parte Caldwell, 61 W. Va.
49, 55 S. E. 910 (1906).
It is also conceded that by a statute duly adopted an interim committee may
be appointed to investigate and report back to the next legislature. Branham v.
Lange, 16 Ind. 497 (1861); People v. Hofstadter , 258 N. Y. 425 , 180 N. E. 106 (1932 ).
However, on the question whether a legislative committee with power to function
after adjournment of the legislature sine die can be created by a joint resolution of
both houses of the legislature, there seems to be a conflict of authority. Some
cases have held that such a committee cannot be created by a joint resolution, but
can only be created by a duly enacted statute. Dickinson v. Johnson, supra; Fergus
v. Russell, supra ; Ex parte Hague, 105 N. J. Eq. 134, 144 At!. 546 (1929); Gilbreath
v. Willett, 148 Tenn. 92, 251 S. W. 910 (1923).
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In other cases it has been held that a legislative committee which is to function
after the adjournment of the legislature can be created by a joint resolution. In re
Davis, 58 Kan. 368, 49 Pac. 160 (1897); People v. Backer, 113 Misc. 400, 185 N. Y.
Supp. 459 (N. Y. City Cts. 1920); Peo ple v. Hofstadter, supra; Commercial &
Farmers' Bank v. Worth, 117 N . C. 146, 23 S. E . 160 (1895); T errell v. King , 118
Tex. 237, 14 S. W. (2d) 786 (1929); Sullivan v. Hill, 73 W. Va. 49, 79 S. E . 670
(1913). But the joint resolution creating the committee must expressly, or by clear
and unmistakable implication, empower the committee to sit after adjournment of the
legislature. Commercial & Farmers' Bank v. Worth , supra .
Although, as indicated above, there may be a difference of opinion among the
courts as to the validity of an interim committee created by joint resolution , the
situation is different with respect to such committees created by a single house
resolution. All state courts before whom the question has been presented appear
to be in agreement that a single house resolution is not sufficient for the purpose
of creating a lawful interim committee, as distinguished from a legislative committee
sitting only during sessions of the legislature or in the constitutional recess between
sessions. Tipton v. Parker, 71 Ark . 193 , 74 S. W. 298 (1903); State v. Guilbert, 75
Ohio St. 1, 78 N . E . 931 (1906 ); State v. Childers, 90 Okla. 11 , 215 Pac. 773 (1923):
Brown v. Brancato, 321 Pa. 54, 184 At!. 89 (1936); Ex parte Wolters, 64 Tex. Crim.
R ep. 238, 144 S. W. 531 (1912); Ex parte Caldwell, supra.
The principle upon which these decisions are based was succinctly stated in the
form of a query in Ex parte Caldwell, supra. After pointing out that after adjournment the power of each legislative branch ceases, in 50 far as its power to legislate
is concerned, the West Virginia court stated, supra at page 61, 55 S. E . at page
911 : "The agent or deputy cannot act after his principal is extinct. If the branch
cannot act, how can a committee act deriving its life from the branch ?'' Having
already held in French v. Senate, 146 Cal. 604, 80 Pac. 1031 (1905) that although
the legislative power continues perpetual, the legislative body ceases to exist at the
moment of its ad journment sine die, the California court, in the principal cases,
found itself unable to reject the reasoning based upon the principle of agency followed in Ex parte .Caldwell, supra, and the other state court decisions on the same
question.
Before stating its decisions in the principal cases the California Supreme Court
deemed it advisable to consider at length the holding of the United States Supreme
Court in the case of McGrain v. Daugherty , 273 U. S. 135 ( 1927) , the only case
reaching an apparently contrary conclusion. It was there held that the United
States Senate could by its own resolution lawfully create a legislative committee
with power to sit after the adjournment of Congress. This decision was grounded
on the fact that the Senate " is a continuing body whose members are elected for
a term of six years and so divided into classes that the seats of one-third only become vacant at the end of each Congress." However, the same case indicated by
way of dictum that probably the House of Representatives could not create a legislative committee with power to sit after adjournment, since its members are all elected
for the period of a single Congress.
The California Court in the instant cases distinguishes the Daugherty case, supra,
from those before it by pointing out that the California Legislature is not a continuing body since all of the members of the A?sembly and one-half of the members
of the Senate are newly elected for each regular session so that at the session of
the legislature to which the interim committee makes its report there is not present
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a majority of the members of the Senate who established the committee. With respect
to the U. S. Senate this is not the case. The court's conclusion is that in so far as
the Legislature of California is concerned an interim committee can, under the
California Constitution, be created only by a duly enacted statute.
H. C. WILKENFELD

~AXATION-Life Insurance Policy Not Subject to Federal Estate Tax

Suit was filed by the executor of the estate of the decedent to challenge the action
of the commissioner in including in the gross estate the proceeds of two life insurance policies. The one poli<,y, fully paid up by the decedent, had been issued
to the decedent in 1920, wherein his wife was irrevocably named as beneficiary,
I
while the other policy was one of paid up insurance purchased with the dividends
accruing on the original policy prior to the death of the decedent. Contending that
life insurance is inherently testamentary in character, the government maintained
that it was a substitute for a testamentary disposition, even though no incidents of
ownership were retained by the decedent therein, and included it in the decedent's
gross estate for purposes of the federal estate tax, under § 302 (g) of the Revenue
Act of 1926, 44 STAT. 9 (1926), 26 U. S. C. § 411 (1934). Held, § 302 (g) of the
Revenue Act of 1926 was limited by § 301 (a) of the same Act, and so limited
did not render insurance of the type here presented taxable. Chase National
Bank of the City of New York v. United States, 28 F. Supp. 947 (S. D. N. Y. 1939) .
Sections 301 (a) and 302 (g) of the Revenue Act of 1926, 44 STAT. 9 (1926), 26
U. S. C. §§ 410, 411 (1934) , must be read together. Section 301 (a) imposes a
tax "upon the transfer of the net estate of every decedent", whereas .§ 302 (g) provides that in determining the gross or net estate of a decedent there shall be included
"the value at the time of his death of all property, to the extent of the amount
receivable by the executor as insurance under policies taken out by the decedent
upon his own life; and to the extent of the excess over $40,000 of the amount
receivable by all other beneficiaries as insurance under policies taken out by the
decedent upon his own life." Section 301 (a) declares the purpose of Congress to
tax only trans/ers of property at death, while § 302 (g) is a specific definition of
one of the things to be taken as such a transfer. When so read, the courts, as in
Chase National Bank v. United States, 278 U. S. 327 (1929) have always held that
the application of the tax is limited to policies in which there is some shifting of
the decedent's interest as a result of death. Reinecke v. Northern Trust Co ., 278
U. S. 339 (1929).
Insisting that § 302 (g) was designed to prevent tax avoidance, the government
contends that no shifting of interest is needed to sustain it on that ground. As an
analogy, the government points to the tax on transfers in contemplation of death,
which was upheld in Milliken v. United States, 283 U. S. 15 (1931), on the ground
that it was a tax on transfers intended as substitutes for testamentary dispositions.
In answer to this contention, the court pointed out, at p. 949 that: "the Supreme
Court in numerous expressions has indicated that some shifting of interest as a
result of death is necessary to support the tax unless there is a transfer in contemplation of death." Reinecke v. Northern Trust Co., supra; Helvering v. St.
Louis Trust Co., 296 U. S. 39 (1935). Here there was no shifting of interest as
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the result of death, for the beneficiary had an irrevocable interest in the proceeds
of the policy from its inception. Nor was there any transfer in contemplation of
death. True, in some aspects, life insurance is testamentary, but it is not inherently
testamentary in character, for it is more often procured with a purpose to protect
dependents from loss of support and to protect future earnings therefor, than it
is with any idea of transferring property in anticipation of death. N ye v. Grand
Lodge A.O.U.W., 9 Ind. App. 131, 36 N. E. 429 ( 1894) .
The construction of § 302 (g) of the Revenue Act of 1926, supra, contended for by
the government in the instant case, whereby the proceeds of life insurance policies
would be included in the gross estate even though no legal incidents of ownership
were retained, on the theory that such policies are substitutes for testamentary
dispositions, was recently upheld in Bailey v. United States, 27 F. Supp. 617 (Ct.
CL 1939).
Previously, however, the courts, as in Walk er v. United States, 83 F. (2d) 103
(C. C. A. 2d, 1936 ) , and Helburn v. Ballard, 85 F. (2d ) 613 (C. C. A. 6th, 1936) ,
had squarely rejected such a construction of § 302 (g), and had required that there
be some trans/ er of interest occasioned by the decedent's death, before the proceeds
of a life insurance policy could be considered as part of a gross estate. In Walker
v. United States, supra, the court stated, at p. 107, "An estate tax is an excise
tax upon the privilege of transferring or transmitting property by reason of death
and is not a tax on the property itself." Accord : Chase National Bank v. United
States, supra. Holding similarly, the court, in Helburn v. Ballard, supra, refused to
include life insurance policies in the gross estate because the interests of the beneficiaries of the policies were vested in them prior to the decedent's death and were
enlarged in no way by reason thereof. Despite these decisions, the Court of Claims
in Bailey v. United States, supra, held that the proceeds of life insurance policies
were taxable because there was an increase in enjoyment of economic benefits by
the beneficiary as a result of the death of the decedent. In reaching its decision
therein, the court stressed the fact that § 302 (g) of the Revenue Act of 1926,
supra, was intended to include the proceeds of life insurance policies thereafter
taken out by decedent on his own life, notwithstanding an irrevocable assignment
to a beneficiary of his rights, at least to the extent that the decedent continued to
pay the premiums .upon the policy after such an assignment.
It is to be noted that as the decision in the Bailey case now stands, it is based
on the provisions of the Treasury regulation in effect, in 1932, at the time of the
decedent's death. From the time of the first Federal Estate Tax Act expressly
taxing insurance, the Revenue Act of 1918, until the Revenue Act of 1934, the
Treasury regulations had provided that taxability of the proceeds of a life insurance
policy was to be determined by the source of premium payment. U. S. Treas.
Reg. 37, Art. 32 ; U.S. Treas. Reg. 63, Art. 27; U.S. Treas. Reg. 68, Art. 25; U.S.
Treas. Reg. 70, Art. 25. By U. S. Treas. Reg. 80, Art. 25, the test has been changed
so that now it is not a question of who paid the premiums, but who had control
over the policy, and necessarily the proceeds thereof. The general understanding
has been that if all legal incidents of ownership in a policy are transferred, no estate
tax is payable. Walk er v. United States, supra ; Helburn v. Ballard, supra. For
this reason, the decision of the Court of Claims in Bailey v. United States, supra, is
of especial interest, for it is based on the test of the Treasury regulations in effect
prior to U. S. Treas. Reg. 80, Art. 25. The Bailey case has recently been reconsidered by the Court of Claims, and the decision has been modified to sustain the
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tax only to the extent that the insured-decedent had paid the premiums (it appearing on reconsideration that not all the premiums had been paid by the insured) .
7 U. S. L. WEEK 690 (Ct. CL 1939). Thus, the Treasury regulations prior to 1934,
which some courts felt were invalid, Walk er and Ballard cases, supra, were held
by the Court of Claims to be applicable and valid. The question as to the validity
of the various Treasury regulations, and their application, cannot, in the face of
this conflict , be definitely answered until it has been decided by the Supreme Court.
EMIL PETER, JR.

TORTS-Right of Privacy-Guaranteed by State Constitution
The plaintiff, employed as a chauffeur, was held up by a robber and shot, suffering
serious injury, both physical and mental. Mere mention of the shooting caused him
acute nervous attacks. Defendant, Rio Grande Oil, Inc., sponsored an advertising
program over defendant Columbia Broadcasting System, Inc. Rio Grande caused to
be broadcast over the Columbia network a dramatization of the holdup and shooting, using the plaintiff's name without his consent. When the plaintiff heard the
broadcast he suffered mental anguish as a result of which his condition became such
that he was unable to drive an automobile with safety, and he was discharged by
his employer. H eld, the plaintiff may recover. Although California does not recognize that the right of privacy as a common-law right, it is nevertheless guaranteed to
its citizens under the pursuit of happiness clause found in the state constitution.
CALIF. CONST. Art. 1 § 1. Mau v Rio Grande Oil, Inc ., 28 F. Supp. 845 (N. D.
Cal. 1939).
' The law of privacy is of recent ongm. It was unknown to the early common
law. Roberson v. Rochester Folding Box Co ., 171 N. Y. 538, 64 N. E. 442 (1902) .
Contra : Pavesich v. N ew England Life Insurance Co ., 122 Ga. 190, 50 S. E. 68
(1905 ) . It did not gain prominence until 1890, when an article appeared in 4 HARV.
L . REV. 193, entitled The R ight to Privacy, written by the Honorable Louis D.
Brandeis in collaboration with Samuel D. Warren. Prior to this time, any cases
which might be said to have considered the right of privacy, were not based on
the existence of such a right, but were decided on the grounds of implied contract
or breach of confidence, mere fictions advanced by the courts. Prince Albert v.
Strange, 1 Mac. & G. 25 (Ch. 1849 ); Pollard v. Photographic Co ., 40 Ch. D. 345
(1888) . As defined, privacy is the " right of each individual to be let alone, or not
to be dragged into publicity." 1 CooLEY , T ORTS ( 4th ed. 1932) 449. It is a personal right as distinguished from a property right. See Henry v. Cherry & W ebb,
30 R I. 13, 26, 73 Atl. 97, 102 ( 1909). It does not survive the death of the
person, Atkinson v. John E . Doherty & Co ., 121 Mich. 372 , 80 N. W. 285 (1899) ;
see Schuyler v. Curtis, 147 N. Y. 434, 447, 42 N. E. 22 , 26 (1895 ); nor does it
exist where the person is a public character, see Brents v. Morgan, 221 Ky. 765,
770, 299 S. W. 967, 970 ( 1927 ); or if the matter is one of public interest. See Jones v.
H erald Post Co. , 230 Ky. 227 , 229, 18 S. W. (2d) 912 , 973 (1929 ). Until the
development of radio and talking pictures, damages were allowed only when it was
violated by writings, pictures, or other permanent publications, not by word of
mouth. Brents v. Morgan, supra. Truth of the matter published, or lack of malice
of one publishing them, is no defense ; Brents v. Morgan, supra; nor is proof of
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special damages essential to recovery. Kunz v. Allen, 102 Kan . 883, 172 Pac. 532
(1918).
In the leading case of Roberson v. Rochester Folding Box Co ., supra, a divided
court held that the right of privacy was without precedent and unknown to the
common law. It was a four to three decision and the minority opinon was later
adopted by a Georgia court in a unanimous opinion, Pawsich v. New England
Life Insurance Co., supra, which held, at page 197, that : "the right of privacy within
certain limits is a right derived from natural law , recognized by the principles of
municipal law, and guaranteed to persons in this state by the constitutions of the
United States and of the State of Georgia , in those provisions which declare that no
person shall be deprived of liberty except by due process of law." These conflicting
decisions represent the different approach used by each state to recognize the right.
New York State, following the suggestion of the Rob erson case, later passed a
statute prohibiting the publication of the name, portrait or picture of any person,
without his consent, for purposes of trade or advertisement. N. Y. CIVIL LAWS
§§ 50, 51. Of the twelve states that have since considered the question , six have
followed the example of Georgia in holding that a right of privacy is found in the
common law. Foster-Milburn Co . v. Chinn, 134 Ky. 424, 120 S. W. 364 (1909);
Schwartz v. Edrington, 133 La. 235, 62 So. 660 (19 13 ); Munden v. Harris, 153 Mo.
App. 652 ; 134 S. W. 1076 ( 1911); Kunz v. Allen , supra; Flak e v. Greensboro
News Ca., 212 N. C. 780, 190 S. E. 55 (1938); Edison v . Edison Polyform Co ., 73
N. J. Eq. 136, 67 Atl. 392 ( 1907 ) . Four others have followed the. New York court
in holding that it was a new right for which the common law afforded no remedy.
Atkinson v. Doherty, supra; H enry v. Cherry & W ebb , supra ; Hillman v. Star
Publishing Co ., 64 Wash. 691 , 117 Pac. 594 (1911); M elvin v. R eid, 112 Cal. App.
285 , 297 Pac. 91 (193 1).
The courts of several other states have considered similar cases, but they have
so concealed their decisions with fictions that it is impossible to say whether or not
they recognize the existence of the common-law right. Mabry v. K ettering , 89 Ark.
551, 117 S. W. 746 (1909 ) ; Moore v. Ruggs, 44 Minn. 28, 46 N. W. 141 (1890);
Schultz v. Frankfort Marine Accident & Plate Glass Ins. Co ., 151 Wis. 537, 139
N. W. 386 (1913) .
The first case to be decided on the right of privacy in California was Melvin v.
R eid, supra. This case involved the career of a prostitute who, in 1918, was tried
for murder and acquitted. After the trial she reformed and married, assuming a
place in respectable society. In 192 5, the defendants, without her consent, used
her maiden name and the story of her past life in a moving picture which they
produced, entitled: "The Red Kimono." An action to recover damages for the
invasion of her right of privacy was upheld. The court held that the use of the
incidents from the life of the plaintiff was not in itself actionable, because these
incidents appeared in the record of her trial for murder, which was a public record,
open to the curiosity of all. B"ut the use of the true name of the plaintiff, connected with the unfortunate events in her life, was actionable as " a direct invasion
of her inalienable right guaranteed to her by our own Constitution, to pursue and
obtain happiness. Whether we call this a right of privacy or give it any other name
is immaterial, because it is a right guaranteed by our Constitution which must not
be ruthlessly and needlessly invaded by others." The decision of this court is cited
as controlling the instant case.
Although California was the first state to hold that the pursuit of happiness clause,
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found in most constitutions, was enough of itself to guarantee the right " to be left
alone," the constitutional basis for the right of privacy had been raised in prior
cases. I n the Pavesich case, supra, the court, in upholtling the common-law origin
of the right, based its decision in part on constitutional grounds. In this case, the
due process clause was the one relied upon. However, there is very little, if anything, in the pursuit of happiness provision which the due process clause does not
guarantee (as evidenced by our Federal Constitution which omits it entirely ) and
many writers have considered it merely superfluous as a rhetorical flourish. On
the other hand, the United States Supreme Court in Prudential Insurance Co. of
America v. Cheek, 259 U. S. 530 ( 1922 ), and the Supreme Court of Rhode Island
in H enry v. Cherry & W ebb, supra, have repudiated this constitutional ground for
the recognition of the right.
When the case of M elvin v. Reid, supra, was decided in 1931 , it was expected that
many of those states having similar constitutional provisions would follow the lead
of the California court. But in the eight year period between the M elvin case aiid
the Mau case, none of the other states have found it advisable to follow its example.
This might indicate that the decisions are of little value outside of the jurisdiction
in which they are decided. They are based solely on constitutional grounds and
since the interpretation of the constitution of each state is for the highest tribunal
of the state, similar provisions found in other constitutions might not be so widely
interpreted. Nevertheless, the precedent established by California can very easily
serve as an opening to other states, which do not have statutes on the subject and
are reluctant to find the right in the common law.
Aside from their constitutional aspects, the most important point of law decided
by these two cases is that California does not intend to ally itself with the holdings
of the Pavesich case, supra. The court said in M elvin v. R eid, supra, at page 93,
"In the absence of any provision of law we would be loath to conclude that the
right of privacy as the foundation for an action in tort, in the form known and
recognized in other jurisdictions, exists in Calfomia." Although this is dictum, it
does indicate that the recognition of new rights should be left to the legislature,
not the court, which is precisely the holding of the majority in Roberson v. Rochester
Folding Box Co ., supra, a case unjustly condemned when it was decided, but which
proves its wisdom as time goes on.
JAMES A. MCKENNA, JR.

BOOK REVIEWS
THE LAW OF TRUSTS-by Austin Wakeman Scott.i' Little Brown & Company,

Boston, 1939. 4 Vols., pp. xlv, 2981.

$35.00.

Professor Scott's text is bound closely to the Restatement of Trusts
and to that portion of the R estatement of R estitution having to do with
constructive trusts. The section numbering and headings of Sections one
to 460 of the text are identical with those of the Restatement of Trusts.
Subdivisions of the sections of the text are given separate headings and
decimal numbers. Sections 461-5 21 of the text treat the material covered
in Sections 160-215 of the R estatement on Restitution. Sections 523-552
of the text are not related to any Restatement. They concern claims
against banks on constructive or express trust theories. Volume four
contains a table of cases and an index.
Professor Scott's method of treatment is to set forth the rules and
principles given in the sections of the R estatement and the comments
thereon, but not usually to quote them; to explain the history, meaning,
and theory of these rules ; to show relevant case law in footnotes; to
discuss the facts and holdings of a few leading cases; and to express
his opinions of existing law and of possible reform in it.
It will be no surprise to those who know the ability, training and
experience of the author, that a very large amount of useful material
is here presented with skill, force, and clarity. Tne greater part of the
law of trusts is discussed against the background of the Restatement,
with the purpose not only of expounding the law to lawyer and judge,
but also, and perhaps primarily, of justifying the work of the Institute
in the trust field and promoting its use in the court room and office.
With the Restatement in one hand and Mr. Scott's text in the other
the seeker for guidance can learn why the Restatement was worded
as it is, what it was intended to mean, and to some extent what case and
statutory backing it has.
To all those who are not willing to accept the Restatement on faith ,
Mr~ Scott's material will be welcome as a key to the cases which , in the
opinion of its draftsman, give the work validity and persuasive force.
The author has in his preface imposed upon himself certain limitations
which restrict the scope of his work. He does not attempt a detailed
exposition of tax law relating to trusts, or of business trusts , deeds of
trust or other trusts in the nature of mortgages, the application of the
tDane Professor of Law, Harvard University ; Reporter on Trusts for the American
Law Institute.
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rule against perpetuities to trusts, or questions of conflict of laws affecting trust creation or administration. These topics are not touched in
the Restatement of Trusts and a lengthy treatment of them does not
seem to Mr. Scott appropriate in a trust text. The latest edition of
Lewin 1 covers none of the special topics excluded by Scott; while Perry 2
treats powers, perpetuities and accumulations, assignments for creditors,
and trusts for bondholders; and the reviewer's book3 has chapters on
the trust in tax work, perpetuities, accumulations, the business trust,
and a brief treatment of trusts for bondholders. No one can categorically
define the ideal content of a trust text. Each author must strive to meet
what he imagines to be the needs and reasonable desires of draftsmen,
trust administrators, judges, and lawyers.
Certain other self-imposed limitations on the scope of Professor Scott's
text are observable on an inspection of the book. First, the amount of
material on the interpretation and construction of facts is quite small.
For example, Section 58 covers the so-called savings bank or Totten
trust. There are scores of cases where a deposit was made in trust for
another and a question arose as to the effect of various acts or omissions
by the depositor as bearing on his intent with regard to the account.
Sections 58 to 58.5 give only a small part of this material. So, also,
Section 227.14 discusses terms in the trust instrument expanding or
contracting the trustee's normal powers as to investments, and gives a
small number of decisions on what language authorizes buying non-legals,
but only a fraction of the numerous opinions on the interpretation of
investment clauses is given. These decisions on the fixing of canons of
construction and the weighing of evidence are, of course, of secondary
importance. It may be said that no trust instrument has a brother. But
it is believed that careful studies of them are of ten useful to those who
must try to get, from the field of precedent, some light on the construction of facts.
Secondly, the author has no interest in discussing the purposes which
can be served by the use of the trust, the business and social aims
achieved by various types of trusts. He says: "Some writers on the law
of trusts think that it is useful and important to enumerate the purposes
for which trusts have been or can be created. Any attempt to enumerate
the purposes for which a trust can be created is bound to be futile. "4
(13th ed . 1928) .
(7th ed . 19 29).
TRUSTS (1935).

' L EWIN, TRUSTS
2

PERRY, TRUSTS

3

BOGERT,

'P. 371.
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He, therefore, gives little material on the use of trusts to minimize income, inheritance, and estate taxation; on personal and business insurance trusts and their functions in conserving and distributing wealth ;
on the comparison of the business trust and the corporation as units for
carrying on a business enterprise, and other similar matters. It seems
to the writer that Professor Scott ignores the fact that many lawyers
have objects which they wish to attain for their clients, and that these
lawyers are often seeking the most convenient and profitable means of
reaching their ends. Frequently they are faced with the drafting of wills
and the consideration of the consequent tax questions. They want to
know the relative advantages of outright gifts, trusts, powers of appointment, gifts inter vivas, and other methods. A discussion of the utility
of the trust in this field, in the light of relevant tax statutes and trus~
and property doctrines, would seem to the writer to be far from futile;
in fact, to be highly utilitarian. In enumerating and describing common
trust purposes no writer does so with the thought that the list is closed
or that he is setting limits for those purposes. He does not write such
a chapter as a matter of academic interest, as one might, from idle
curiosity, count the number of leaves on a shrub. He knows that lawyers
are considering desired results and the best methods of reaching those
results.
Thirdly, Professor Scott does not attempt to give a full statement
concerning the extent to which the "common equity" of trusts has been
modified by acts of legislatures. It is true that there are numerous
references to statutes in the footnotes, as, for example, the description
of the Georgia restriction of the trust to the aid of persons non sui juris, 5
and the mention of the New York restrictions as to real property trust
purposes. 6 But the treatment is evidently not intended to be exhaustive
as to description and construction of the statutes or references to them.
For example, in Sections 59 .1 and 68.1, where the New York restrictions
are presented, no construction of the New York and related statutes is
given. A footnote states that similar statutes were at one time in force
in eight other nan1ed states, but no reference is given to the statutes
of these states, and it is stated in the text that the statutes outside
New York have been repealed or modified, but no references are given
to the acts which accomplished these results . The most extreme illustration of this type is to be found with reference to the investment
statutes which are not quoted or discussed to any appreciable extent. 7
•p_ 588.
"P . 1224.

0

§ 68. 1.
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It is true that it is extremely difficult for a text book to give a description
of these investment statutes. They are often long and are frequently
changed. But it seems to the reviewer that the gist of them, at least,
with appropriate references, should appear in a book purporting to cover
trust law.
Fourthly, the author does not attempt an encyclopedic treatment of
the cases, with a discussion of small variations and distinctions and an
effort to give all the authorities if the number is small, or leading cases
from all the states which have considered the problem if the number is
large. He is content with a short discussion of the leading principles
and a citation of a generous number of important cases. For example,
Sections 224.2 to 224.4 deal with the liability of an inactive co-trustee
for delegation, failure to supervise, and acquiescence in a breach. The
text and footnotes cover less than three pages, and approximately forty
cases and one statute of indirect importance are cited. In an article in the
Harvard Law Review 8 this subject was treated with an attempt at
completeness . .The article covered 24 pages and discussed and cited
many more cases and a number of statutes directly affecting the problem
in the British Empire and the United States. Other examples of similar
brief, condensed treatment could be given. When an executor may as
trustee carry on the business of his testator, and the incidents of such
an operation, are topics treated by Mr. Scott in Sections 230.4 and 268.4
within the limits of about two pages. The article by Mr. Adelman on
these subjects which appeared in the Michigan Law Review9 extends
over 39 pages.
Fifthly, no forms are included. While the slavish use of forms copied
from a book is a dangerous practice, it is believed that a trust text which
aims to be comprehensive should offer samples of tested types of instruments. The law which trust parties make for themselves is often as
important as the rules of the appellate courts. Perhaps, however, in a
book built so closely around the Restatement the addition of a supplement on forms would seem somewhat incongruous.
The use of law review material is liberal. There is no attempt to insert
all the references to be found in the index to legal periodicals. Notes and
articles which the author considered valuable are mentioned. There are
also some references to authoritative texts, as, for example, to Gray on
Perpetuities, and Gray on Restraints. Notes in A. L. R. are frequently
"Bogert, The Liability of an Inactive Co -Trustee (1921) 34 HARV. L. REV. 483.
"Adelman, The Power to Carry on the Business of a Decedent (1937) 36 MICH. L.
REV. 185.
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cited. The author follows the useful device of inserting in parentheses,
following some case citations, condensed digests or key phrases. Note
i!: made in the footnotes of cases citing the Restatement, and also of the
rare instances where the Restatement was rejected. 10
Mr. Scott's comments on the Restatement are nearly always illuminating and helpful. In rare cases one wishes his discussion had been
more extensive. Even in the four years which have elapsed since the
Restatement of Trusts was completed there have been occasional judicial proofs that no group of men can prepare a restatement which will
cover all past and future problems. In Smith v. Rizzuto, 11 and Mr.
Scott's text at Sections 264 and 265, there is an illustration of this fact.
In that case the defendant was named trustee of realty by will. After the
death of the testator, but before the trustee , had filed a bond and accepted the trust, the plaintiff, a tenant of the trust realty, was injured, due
to ice which had accumulated on the porch of the house. She sued the
defendant personally to recover damages. The def end ant demurred. The
Nebraska Supreme Court held it error to sustain the demurrer and that
the liability of the defendant was as title holder only, and hence was
limited by the value of the trust property from which the defendant could
be indemnified, citing Section 265 of the Restatement. The Restatement
does not tell us whether the liability of a trustee in a case like the
Nebraska case is a "tort liability," and so unlimited under Section 264 of
the Restatement, or a liability "as title holder" and so covered by Section
265 which states that the trustee is liable at least to the extent to which
the trust estate is sufficient to indemnify him and that the Institute expresses no opinion on greater liability. The Nebraska Supreme Court
thus found itself faced with one problem recognized by the Institute but
not decided. Mr. Scott indicates that he believes the liability of the
Nebraska trustee was as title holder merely, and that it should have been
limited to the value of the trust property. He thus supplements the
Restatement and agrees with the court.
This case also raises in the mind of the reviewer another question;
namely, why did the restaters of the law of trusts express no opinion
on some problems, as in the above-mentioned Section 265, and again in
Sections 44 and 45 where the question was whether a constructive trust
should be fastened on a grantee by deed who took on oral trust and
refused to perform? Section 2 of the By-Laws of the Institute states
that one of its objects is to promote the clarification and simplification
1('P. 791.
11

133 Neb . 655, 276 N. W . 406 (1937).
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of the law. Professor Scott states in the preface to his work: "Where,
however, the authorities were in conflict, or where there was little or
no authority, they (the reporter and his advisers) felt free to choose
the rule which, in the light of their judgment based upon varied experience, seemed to be the wiser rule." 12 Mr. Scott states in his text, in
discussing Section 265, that the original draft placed no limits on the
trustee's liability as title holder, but that, "It was subsequently determined, however, that the state of the authorities did not justify this
unequivocal statement. 1113 Apparently, Mr. Scott found only one case
directly in point and that imposed full liability. Mr. Scott indicates
that he personally thinks limited liability would be a fairer rule. When
the authorities were so slight, why did not the draftsmen of the R estatement choose the rule which seemed to be the wiser rule instead of taking
no position whatever? The text does not answer this question.
The caveats to the effect that the Institute takes no position upon
the constructive trust question where the grantee of land on oral trust
for the grantor or another refuses to carry out his trust, are found
immediately following Sections 44 and 45 of the R estatement. Sections
44 and 45 of Scott discuss the state of the decisions on this problem,
showing that the majority of the American cases create no constructive
trust, and then the author expresses his view that a constructive trust
for the grantor should be imposed, in accordance with the English holdings. No mention is made in Sections 44 and 45 of Scott of the reasons
for the failure of the Restatement to take a stand on this constructive
trust question and for the insertion of the caveats. One may conjecture
that the reporter and his advisers wanted to state the English view
as American law, but were deterred by the great weight of American
cases contra. It would seem that an explanation of some sort in the
Restatement or in Scott would be welcomed by the bar. If the reason
was repugnance to the prevalent American rule, a statement to that
effect might have been made, with the suggestion of a statute. Mr. Scott
does not notice at this point the beginning toward a reform in this
direction made by Section 16 of the Uniform Trusts Act, adopted in
North Carolina.
In one case where the Institute made a choice between sharply con•.flicting lines of authority, the capital and income problem concerning
stock dividends,14 where a decision had to be made between the Massau§ 265.
14

"'Pp. 1496-1497.

REsTATEM.ENT, TRU STS ( 1935) §

236.
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chusetts and Pennsylvania rules, Professor Scott outlines the arguments
in favor of both rules but does not tell us why he selected the Pennsylvania rule. The vote of his advisers on this question was quite close.
It would be interesting to know what were the determining factors
which led the reporter to cast the weight of the Institute behind the
admittedly waning Pennsylvania rule.
Further explanation would have been helpful also where the Institute
adopted a minority rule. For example, Section 153 of the Restatement
of Trusts states that a spendthrift trust is not valid insofar as it restrains the voluntary or involuntary alienation of the capital of the
trust, with one minor exception not relevant at this point. In his discussion of the cases on this point in Section 153.3 of his text, Professor
Scott states that the courts are divided as to the validity of such a
clause. He cites no cases holding it invalid, and refers to several cases
supporting the clause, including recent cases from California, Minnesota,
and Texas. It is a well known fact that a large proportion of skillfully
drawn trust instruments contain a clause restricting alienation of the
right to capital and that most trust officers assume without much thought
that such a provision will be supported by the courts. Since the R estatement is going against the tide of judicial and professional thought on
this topic, would it not have been wise to explain fully the reasons for
such action?
Professor Scott's work is prepared with care and accuracy. Here and
there a casual inspection seems to show minor errors or instances of
doubtful construction of the cases. But these are of trifling importance.
A few instances of such flaws are mentioned by way of illustration.
Collins v. Collins 15 is cited by Mr. Scott in Section 405 as holding
that no trust results to the grantor in a voluntary conveyance merely
because the deed was without consideration. It would seem that the
court held that the primary presumption in such a case is a gift to the
grantee, but that this presumption is rebuttable, and was in the case
at hand rebutted by oral evidence of an intent that the grantee hold
for the grantor. The court called the grantee a resulting trustee.
In Section 101.1 Professor Scott treats Louisville & Nashville Railroad
Company v. Powers 16 as deciding that where a trust is personal to the
originally named trustee, and he disclaims the trust, the beneficiary will
u46 Ariz. 485, 52 P. (2d) 1169 (1935) .
u268 Ky. 491, 105 S. W. (2d) 591 (1937) .
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be entitled to the trust property if, but only if, the settlor so intended.
To the writer the case seems to hold that in such a case the trust becomes a dry trust and is executed by the Statute of Uses, and so that
beneficiary has full title.
On page 1929 the statement is made that "Today all of the states
recognize the validity of charitable trusts." No mention is made of the
serious limitations in Mississippi by virtue of Sections 269 and 270 of
the constitution of the state.
On page 1532 the statement is made that the Uniform Trusts Act
was approved by the Commissioners on Uniform State Laws in 1927.
This should be 193 7. The author makes no mention of the adoption
of this act by Louisiana in 19 38 and by North Carolina in 19 39.
In discussing the Nebraska case previously mentioned, Smith v.
Rizzuto, the author states that the trustee there disclaimed and that
the case should have been decided on the ground that he was not liable
for the defective condition of the trust realty, because he never was
trustee. 17 Although a very brief note in the Harvard Law Review 18
makes this same statement, the writer is unable to find any evidence
of disclaimer in the opinion of the court, and the writers of notes in the
Nebraska Law Btdletin,19 Minnesota Law Review,20 and the Iowa Law
Review,21 construe the case as based on an acceptance by the trustee.
These defects are of the type which any specialist could find in the
best books in his field . Professor Scott has accomplished well the task
he set for himself. He has given his interpretation and justification of
the Restatement of Trusts. He has expounded Anglo-American trust
law, as it was, as it is, and as it ought to be, in the light of his intensive
and extensive study of the subject. His volumes constitute a very valuable addition to the library of the law.
GEORGE G. BOGERT*
1

"P. 1489.
~ote (1918) 31 HARV. L . REV. 1453 .
~ote (1939) 18 NEB. L . BULL. 99.
-Note (1938) 22 MINN. L . REV. 907.
91
Note (1938) 23 lowA L . REV. 669.
*James Parker Hall Professor of Law, University of Chicago Law School.
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GOVERNMENT PRICE-FIXING-by Jules Backman.t Pitman Publishing Corporation, New York, 1938. Pp. xi, 304. $3.00.

The author commences by telling us that laissez-faire is "as dead as
the proverbial dodo" 1 and that price fixing by government is one, but
only one, of the many steps that have been taken by government to
bring this about. In the preface we have already been told that in any
attempt to appraise this sort of governmental activity there must be
"resort to cold facts" and that "bombast and wishful thinking must be
supplanted by comprehensive investigations." 2 The book was undertaken with the idea of doing these things.
In appraising an undertaking of this kind it is important to know just
what canons have been applied by the author in reaching his judgments
as to the economic good or bad of the governmental efforts that are
passed in review. For these canons we must look to the last chapter. It
is there stated that "price jn a purely competitive system tends to be
determined at the point where the marginal demand price and the marginal supply price are equal and the maximum number of exchanges can
take place. The marginal demand price is determined by consumers'
desire and purchasing power while the marginal supply price is based
upon sellers' costs and holding power. If prices are to be controlled,
each one of the four factors mentioned must be carefully regulated." 3 It
is plain enough that if this view is accepted no government could ever
control any price, for no government could effectively control· all four
factors. Judged by this standard, no governmental effort could be put
down as "a continuous record of failure." 4 In reaching this judgment
the author has applied the theories of classical economic thinking. The
function of price in the competitive system is developed in those terms.
The political man who writes these price-fixing laws makes his prices
based on "ethical or political values" while economic man bases them
on "economic values."'1 The former are "arbitrary decisions" while the
latter are "automatic" and therefore, apparently, good. 6 Price-fixing
schemes are thus "unsound." Political law and the economic law of
Professor Backman simply do not mix for "politics and business are
separate and distinct entities.m
tlnstructor in Economics, New York University School of Commerce, Accounts and
Finance.
ip_ 1.
'P. vi.
'P. 257.
'Ibid.
•p_ 269.
"P. 271.
'P. 272.
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It is conceded that even though it is phun enough that political man
knows not the ways of economic man he may still have something to be
said for what he tries to do if the social benefits he may have in mind
outweigh his blunders as to economic man. But even on this basis political man loses out. Apparently political man does not see social benefits
eye to eye with the author. If what political man does has the effect of
redistributing wealth, that weighs against him. He should not try to do
that. If political man should protest that he does it every day when he
levies all kinds of taxes and bestows social benefits all over the land and
to all kinds of people, it is hard to know just how the author would answer him for he does not allow political man to make that protest in
these pages. Perhaps he would be told that it is all right if he does it
through taxes but all wrong if he tries to do it through price-fixing laws.
Economic man is not supposed to bestow social benefits by redistributing
wealth and government should not try to make him do so. If political
man should come back with the retort that this was an "arbitrary decision" he would only be talking back in language that economic man
had applied to him not long before. So the argument might run on and
on. The set of ideas with which the author started out brings him to
the conclusion that is inevitable-if once that set of ideas is accepted.
He says that "the consequences of price-fixing appear to be as vicious
socially as they are unsound economically." 8 Yet price-fixing persists
and the best Professor Backman can offer to meet this unhappy--or
rather unsound-state of affairs is " to make the best of the situation",9
with the hope that it may be possible to keep political man from being
too foolish.
So far nothing has been said about the material to which these canons
are applied. It is extensive. There are chapters on price-fixing during
the World War, under the N.R.A. and the A.A.A. and a chapter devoted
to valorization schemes such as coffee valorization in Brazil, silk in
Japan; and the activities of the Federal Farm Board between 1929 and
1932 . International agreements relating to tin, rubber and sugar are
reviewed in another chapter. Then there is a chapter on direct pricefixing of many kinds, one on cost of production as a basis for pricefixing, and one on indirect price-fixing. This last chapter deals with such
matters as control of production, planting restrictions and acreage control in agriculture, control over new production capacity, controls over
the hours of plant and machinery operation and over hours of labor.
"P. 277 .

'P. 2 78.
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Another chapter on indirect price-fixing relates to different kinds of
marketing controls such as restrictions on exports and imports , withholding stocks from the market and loan programs.
The author has not limited himself to this country. The result is that
the book is a fairly complete collection of the many instances in which
government has sought to make itself felt as a force in market places
with a view to doing something about price. However, it is hard to
understand why the many fair trade and unfair practices laws should
have been excluded from consideration. No doubt they would have met
the same fate as those that are considered, so perhaps it does not really
matter much.
BRECK P. M CALLISTER *

CASES AND MATERIALS ON ADMINI STRATIVE LAW-by Kenneth C. Sears.t
West Publishing Company, St. Paul, 1939. Pp. xvi, 789 . $6.00.
THE LAW OF ADMINISTRATIVE TRIBUNALS-by E. Blythe Stason. :j: Callaghan and Company, Chicago, 19.3 7. Pp. xxxiii, 757. $6.00.

The established practice in courses on Administrative Law is perhaps
that of inquiring primarily into the question of how administrative acts
and decisions may be tested in the courts and what tests are applicable
in determining the propriety of such acts and decisions. This approach
is a direct and mechanical outgrowth of the so-called "case method" of
the study of law. The subject-matter of the decisions bearing upon the
operations of administrative bodies invariably deals with these topics.
Mr. Sears has followed this approach in his case book on Administrative Law. He starts with a 200-page treatment of remedies. He next
takes up what is termed Examples of Administrative Tribunals and
Agencies in Operation , which is an examination of the case law, grouped
under the various agencies from which the cases originated. In this
section he allocates 1SO pages to Taxation, Immigration, Health, Morals
and Workmen's Compensation, fifteen pages to the Federal Trade Commission , eight pages to the National Labor Relations Board, one page to
the Securities and Exchange Commission, one-half page to the Department of Agriculture, one page to the Federal Communications Commission, and four pages to the Postal Service.
The next topic is what might be termed Public Administrative Law,
*Visiting Associate Professor of Law , Yale University School of Law.
·I P ro fesrn r of Law. Unh·ersitv of Chi cago Law School.
tDcan of th e l ' nivc rsity of Michiga n La w School.
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in that it deals largely with cases involving the selection and removal of
officers and the responsibility of officers.
He concludes with a reprint of a report prepared for the Committee
on the Judiciary on Federal Administrative Tribunals and a stimulating Classification of Administrative Adjudicatory Authorities according to Extent of Judicial Function, a Classification of Federal Adjudicatory Authorities according to Subject Matter Handled, and a Classification of Federal Administrative Adjudicating Agencies according to
Governmental Organization. There are also some other reference materials supplied in the appendices.
Viewing Professor Sears' case book as one primarily concerned with
the handling of cases arising before administrative tribunals after the
administrative tribunal has acted , the case book should be found serviceable. However, it seems to me that the case book "by-passes" almost
entirely the more immediate problem in legal education, which is that
of in some manner conveying to the student an understanding of how
determinations are made by administrative bodies in the first instance
and the role of private parties, as well as governmental officials, in
administrative practice as such. This broad problem of course does
not lend itself to the case method exclusively. Indeed, the great bulk
of the material that would illustrate the problems arising in the regular
course of administrative practice would not be in the decisions of the
courts.
Mr. Stason, in Th e Law of Administrative Tribunals has attempted
to squeeze out of the decisions the maximum material bearing upon practice before administrative bodies and to group the cases under such
matters as Notice and Hearing, Securing Information to be Used as Basis
for Action, The Hearing, Rules and Orders and their Enforcement, and
segregates this subject-matter (to which he devotes some 250 pages) from
what he terms Judicial Relief from Administrative Action.
It is possible to go even further than Professor Stason has gone and
to explore the mechanics of rule making by administrative bodies and
the role of private parties in the formulation by administrative bodies
of their rules.
It is also possible and desirable to go into the broad question of fact
presentation and fact finding in the various fields where administrative
bodies function. Tne tendency of the courts has been on the whole
to sustain findings of fact by administrative bodies. There are of
course many exceptions and variations to this rule, but, from the standpoint of the practitioner, it is all-important that the facts be properly
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determined in the first instance and that there be no need for an appeal or a collateral attack upon the finding of the administrative body.
Indeed, in many instances it is utterly impossible to secure relief in
the courts from the damage that may be done by the administrative
determination.
Accordingly, the emphasis should be shifted in the teaching of the
subject to a much more thorough analysis of the structure of administrative bodies, the functions of various officials and how they gear into each
other, the presentation of facts, and the opportunity for intra-administrative appeal and rehearing.
Along with these considerations , some attention should be given to
the various techniques employed by administrative agencies in exercising
their authority, including the practice of issuing opinions of law, the
practice of requiring correction and amplification of factual statements,
the practice of informal hearings on applications. All of these features
of Administrative Law are differentiated from practice before the courts.
It seems to me that the emphasis should be to bring out these differences,
rather than to consciously or unconsciously permit the student to get the
impression that Administrative Law is just another phase of procedure.
The basic purpose of setting up administrative agencies is to avoid the
technical processes of our courts and to supplement judicial with quasilegislative and executive action. This peculiarity of administrative practice should determine teaching methods, rather than the tradition of
following the case method.
GEORGE NEBOLSINE*

PRACTICING LAW, WHEN, WHERE, HOW-by Silvester E. Quindry.t Washington Law Book Company, Washington, 1938. Pp. vii, 567. $3.75.

Practicing Law, When, Where, How is an entertaining and instructive
handbook for the young attorney about to begin his career , and also a
source of information to parents who are preparing for the day when
they will be consulted by their children with respect to their life work.
Mr. Quindry draws from his thirty years' experience as a lawyer
who not only has had extensive trial practice, but whose duties have
required him to engage a number of attorneys in various sections of the
*Lecturer, Yale University School of Law; Member of the Bar of New York.
tVocational Consultant, De Paul University College of Law; Member of the Bar of
New York, and of the Bar of Illinois.
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country as local counsel for some of his clients. As expressed in the
author's foreword, he has intermittently, and sometimes intensively, for
long periods during the past twenty years, studied, observed and interrogated the methods, habits and characteristics of successful lawyers in
many sections of the country during his travels in selecting and employing local counsel for large concerns.
He has been State's Attorney of Edwards County, Illinois , and private secretary to Chief Justice Duncan of the Illinois Supreme Court ;
later he was associated with law firms which included former Justice
Frederick R. DeYoung, and the late Circuit Judge George B. White of
Illinois. At present, he is a member of the firm of McKinley, Price &
Quindry of Chicago, and also a lecturer and vocational consultant of
De Paul University College of Law. In addition to representing large
manufacturing concerns, insurance companies, railroads, coal mining and
transportation companies, he has acted as a receiver of a transportation company.
Besides his legal experience, Mr. Quindry was also an advertising
salesman and editor and publisher of newspapers. These experiences
aid in his understanding of human nature and in his ability to present
his material in an orderly and readable style.
The author has set out "to instruct, in an entertaining way, the great
number of those entering the legal prof ession" 1 or who have been in it
for a few years, so that they may bridge some of the difficulties the
average young attorney is sure to meet. The more experienced lawyer
who ponders the question of specialization in the various methods of
attracting and handling clients, may also find something to stimulate
thoughts he has already entertained but neglected to follow through.
The scope of the subject matter of the book ranges from choosing
a location to the selection of a secretary, with practical hints as to the
office arrangement, a working library, the technique of charging and collecting fees , and the advisability of going it alone, in a partnership, or
with a large law firm. He also touches upon the desirability of being
a counselor or an advocate and discusses the subject of specialization.
In his first chapter, Mr. Quindry makes the prospective lawyer and
the layman feel that sense of importance and dignity which all good
lawyers attach to their profession. He pictures a legal career as one of
excitement and profound interest which can lead to great distinction
and honor. He sees it as a means to a true study and understanding of
ip_ v.
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humanity. He does not think this field is_an exclusive masculine province,
but cites numerous instances of women who have done outstanding work
at the Bar. He sees the lawyer as a defender of individual rights and
liberties and as a maker of governments.
In advising the young man as to what course to study and follow,
he emphasizes the importance of the study of English, Latin and Greek
as a means to master "word magic" ,2 without which no lawyer can success£ ully do his work. Accurate and sometimes colorful expression is
essential to the effectiveness of the lawyer's briefs, letters and court
arguments. Besides a mastery of expression, he would have the student
gain a knowledge of history, mathematics , political and social sciences,
moral and religious philosophy, and industry . Recognizing the impracticality of too broad a program of preliminary study, he advises the
young man to plan a lifetime of "study, reading, and research. " 3
In discussing the over-crowded condition of the Bar, the author has
a remedy. "Experience and observation point a very constructive course
for remedying the over-crowded condition of the Bar without rendering
the profession wholly undemocratic by raising the requirements for
admission to prohibitive standards. The certificate of graduation . . .
should be a conditional license. The first five years thereafter might
well be restricted to practice of a limited nature such as small claims,
investigating and reporting, assisting older lawyers, administrative practice, compensation work, or experience in some capacity of public service
wherein the young man's duty to society and his knowledge of government are matured.
"At the end of that period, he should be privileged to seek a special license
from the highest court in his state entitling him to practice in a particular
branch or rank of his choice and ability. Thus, there should be not only the
Patent Bar, but the Administrative Bar, the Real Estate Bar, the Reorganization B'a r, the Bankruptcy Bar, the General Bar, and other branches not at the
moment in mind. Many lawyers would never rise above the rank of the Conditional Bar, and this army of lawyers would be thereby precluded from cluttering the dockets with ill-advised litigation and their numerous clients with
bitter disappointments."4

Paramount to every other consideration in entering the law, is
importance of possessing what the author calls " mother wit. " 5 He
fines "mother wit" as "that natural adaptation to the work which
cludes tact, good fellowship, business judgment, accuracy in detail ,
'Pp. 67, 68.

"P. 61.

"P. 44, et . seq.

•p_ 81.
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liberation, decision, vigilance, foresight, caution, power of analysis,
toleration, originality and energy." 6 He places the greatest emphasis
upon accuracy in detail, tact, energy and decision.
The sections on attracting and handling clients, specialization, professional decorum, publicity for lawyers, the technique of charging and
collecting fees, and the lawyer's secretary should be interesting not only
to the student and the novice, but also to the lawyer with some years
of experience.
The section concerning the lawyer's secretary was written by Antoinette L. Grady who has served Mr. Quindry as secretary in the
preparation of previous books. The chapter contains many valuable and
practical suggestions which any secretary, and particularly one whose
own inexperience matches that of her employer's, would be glad to have.
The detailed outlining of the chapters, coupled with the author's talent
for clearness, simplicity, and charm of style, makes this book a valuable contribution to the literature of vocational guidance as well as an
interesting and entertaining addition to the list of legal handbooks.
JOHN C. DOERFER*

"Ibid.
*Member of the Bar of Wisconsin.
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