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THE human organism is either growing or decaying. This is a law of 
life. It is equally so of a political organism such as a constitution. 

This is because a constitution is the composite expression of many per
sons who "see as through a glass darkly" the problems of their own day 
and generation, which are viewed differently by a succeeding one. The 
period of infancy of our Organic Law is now passed, and so also its 
time of middle life. Three hundred volumes of decisions of the Supreme 
Court have incrusted it with a venerable age. The question now is 
whether in its declining years it may be rejuvenated by some modem 
miracle of science. This may be impossible if systemic diseases or can
cerous growths not removable by operative processes are present. Prog
nosis will depend upon eradication of these cancers which I believe to be 
growing in the constitutional organism. 

A Healthy Constitution Protects "Fundamental Personal Rights" 
Against Government 

Before diagnosing the alleged malformations in the Constitution which 
have been produced after a century and a half, it becomes necessary 
to examine the Organic Law in a healthy state. The -Constitution in a 

tAttention of the reader is called to the author's Article entitled Current Constitutional 
Fashions (1939) 34 ILL. L . REV. 519. fl'his discus.sion is in the nature of a sequel to that 
Article in that there the author described certain tendencies in constitutional jurisprudence, 
whereas here he sets forth his views as to their eventual results. 

*A.B ., The Georg~ Washington University (1915), A.M., id. (1916), Ph.D ., id. (1918), 
S.J.D., Harvard Law School (1921); Professor of Constitutional and Industrial Law, 
Northwestern University; Author : CASES ON CONSTITUTIONAL GOVERNMENT ( 1930) ; CASES 
AND OTHF.R AunIORITIES ON INDUSTRIAL LAW (1928) ; THE LAW OF T'RA.DE REGULATION 
(1927); Tm; LAW OF LABOR ASSOCIATIONS (1926); THE LAW OF INDUSTRIAL INJURIES 
(1925); Advisory Functions in Federal Supreme Court: A Realistic S~udy in Judicial Admin
istration (1935) 23 GEORGETOWN LAW JOURNAL 643; Capital Insecurity under the Consti
tution (1939) 27 GEORGETOWN LAW JOURNAL 261; and numerous articles in various legal 
periodicals. 

723 



724 THE GEORGETOWN LAW JOURNAL [Vol. 28 

state of vigor consists of a framework of government and a collection 
of principles to protect persons in their "fundamental personal rights" 
against acts of government. It is supposedly the "higher law" above posi
tive law as found in statutes. The American people do not "put their 
trust in princes," but rather in basic principles. They do not regard their 
representatives in Congress or the legislatures of the several states as 
sole guardians of their basic rights. To the extent that the Constitution 
has ceased to have these functions of protection, its tissues have broken 
down or cancerous conditions have developed. 

In recent times, millions of Americans have believed that the Con
stitution should also serve, and perhaps primarily, another purpose
economic security by guaranty from government through loans, sub
sidies, and doles. According to this viewpoint, the functions of the Con
stitution, instead of being negative in the sense of protecting fundamental 
personal rights against government, are also asserted to be positive in 
the execution of policies and programs of government for the general 
welfare. A large question at present has therefore become, whether per
petuity of freedom against government and security of livelihood through 
government can be adjusted under the present form of the Constitution. 
If the economic security claim is satisfied by government, what will hap
pen to the other claim of security in personal rights against government? 
Will the final result be that the American people will not have either? 
Will constitutionalism, even in form, give way to some other type of 
governmental regime? 

A Survey of the Cancers in the Constitution 

To determine whether or not the Constitution is standing the strain 
put upon it by the pressure of the economic security claim, I invite at
tention to a number of cancerous developments within the organism. 
It should be borne in mind that, as I employ the term, a "cancer" is 
either a tendency to less, or a complete lack of, protection against gov
ernment of fundamental personal rights, with a necessary reliance upon 
non-constitutional protection such as the Congress or the legislatures of 
the several states. Thus defined, I delineate the following as constitu
tional cancers: I. No Ceiling On The Power To Incur Governmental 
Debts; II. No Check Upon Monetary Devaluation; III. No Protection 
Against Enlargement Of The Executive Power; IV. No Limitation Upon 
Congress In Enlarging The Personnel Of The Supreme Court; V. Lim
ited Protection Against The Federal Taxing Power; VI. Limited Re-
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straint Upon The Federal Spending Power; VII. Limited Checks Upon 
Governmental Competition. It will be noted that these "cancers" group 
themselves into two general types-no protection whatever, and limited 
protection. In the parlance of materia medica, they might not in~pro
priately be designated as "malignant" and "benign" growths. Each will 
be analyzed. 

I. No CEILING ON THE POWER TO INCUR GOVERNMENTAL DEBT 

To effectuate the new claim to economic security through government, 
has required , in a period of timidity or scarcity of capital, an enormous 
expansion of the borrowing powers of the Federal Government. Nowhere 
in the formal Constitution is there to be found any limitation upon the 
authority to borrow money or incur debt. No ceiling as to the monetary 
amount is anywhere to be found. A possible reason may be that the 
Federal Government, unlike those of the several states, has no general 
tax powers over realty or personalty, and therefore cannot assess such 
properties as a basis of borrowing. This lack may be due to the intention 
and expectation of the Founders of the Constitution that it was to endure, 
in the words of Chief Justice Marshall, "for an indefinite and expanding 
future." Absence of any limitation upon the power to incur debt is in 
striking contrast with that found in the constitutions of the several states 
and even in charters of municipalities, to the effect that no debts may be 
incurred in excess of a certain stated percent of the assessed valuation of 
real and personal property within the jurisdiction. To increase the bor
rowing power of such agencies is possible by an increase in the assess
ment, or through other manipulative devices, but these of ten gradually 
exhaust themselves or meet resistance from the taxpayers, so that even
tually the maximum of debt incurrence is reached. 

Thus it happens that the Federal Government and its treasury have 
become the Mecca of all those who desire subsidies, loans , and pensions, 
among them of ten times being the several states and municipalities which 
may already have reached their maximum debt limitations. This illimit
able character of the debt incurring power of the central government 
makes possible, even encourages, a policy of governmental administra
tion by which debts incurred-rather than taxes levied-is pursued, both 
because it is a less painful method upon the taxpayers, and because pos
terity has no votes in protest. This method of borrowing tends to retain 
in power an Administration which otherwise through a taxing and pay
as-you-go program would either be removed by the electorate or would 
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be compelled to be less prodigal in its disbursements because of an 
increasing tax burden. 

Since the provisions of the Constitution are not self-executing, but 
require enabling acts of Congress in definition, limitation, and provision 
of machinery of enforcement, it follows that as to incurring of debt by 
the Federal Government the Congress has the sole power and\ authority 
in determining the ceiling. This has been done by Congress in the Second 
Liberty Loan Act of 191 7, when the debt limitation was placed at 45 
billion dollars. Since there is no restriction in the Constitution upon 
Congress, it must follow that it is the only bulwark of the people in a 
further inflation of the national debt. Advocates of governmental spend
ing in creation of national purchasing power see in this a salutary author
ity; opponents of it are greatly alarmed by it. I merely point out that 
"we, the people" who will bear the burdens of this debt, cannot rely 
upon the Constitution in protecting us against either further inflation or 
the higher taxes that will be needed to pay the debt or its carrying 
charges .. 

II. No CHECK UPON MONETARY DEVALUATION 

If those who, because of a predilection for large governmental spend
ing, find satisfaction in the illimitable debt incurring powers of Congress, 
scrutinize another vast power of that body in connection with its au
thority "to coin money and fix the value thereof," their jubilation mzy 
be mixed with concern. By reason of the Supreme Court decisions in 
the Gold Clause and Dollar Devaluation cases it was determined that 
under the Constitution the Congress could not be checked in reducing 
the gold content of the dollar or removal of gold clauses from bonds, nor 
could it be compelled to redeem the dollar in gold despite its promises 
to do so. Antecedent debts incurred prior to the Congressional legis
lation repudiating these promises, as well as future debts, all were sub
ject to the paramount power of Congress to determine the value of 
money expressly given under the Constitution. No other prohibitions in 
the Constitution could be invoked to control this plenary Congressional 
power. I shall not argue the merits of such decisions predicated upon 
a philosophy that within the internal economy of the nation h9lders of 
bonds and money were not "damaged" because of these Acts of Congress, 
nor shall I discuss the further justification of them in view of economic 
depression and the heavy burden of debt with the low price of com
modities and the inability of debtors to meet their obligations in terms 
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of the former currency. I only emphasize that these decisions of the 
Court, though by a mere majority of the justices, sustained the Con
gressional repudiation of its obligations and its money measured in terms 
of a fixed quantity of gold. These acts were constitutional because the 
Supreme Court said they were. 

From the standpoint of ·protection to creditors and all who hold "law
ful money of the United States," the irony of these decisions when 
coupled with the absence of a ceiling upon the power to incur debt must 
be evident. For with the nationa.Ii debt exclusive of that of public cor
porations of the United States now within sight of the 45 billion dollar 
statutory limit, the Federal Government has become the nation's largest 
debtor to its people. The existence of a huge private debt with conse
quent reduction of purchasing power was one large factor in occasion
ing the economic depression of the immediate decade, resulting in mone
tary manipulation by government in an attempt to alleviate this burden. 
More governmental borrowing beyond the present statutory limit ap
pears imminent, but whether the Congress will remove its self-imposed 
limitation is conjectural. But having the power to devalue the dollar as 
the medium of payment of huge public debts, Congress might in future, 
if hard pressed beyond the willingness of the people to bear the tax 
burden to redeem the debt, decide further to depreciate or revalue the 
gold content of the dollar. There is no constitutional check prohibitive of 
this as a method of settlement. Outright repudiation of the debt might 
not be constitutionally permissible because of the interdiction upon 
Congress of the "due process" clause of the Fifth Amendment. This 
clause has been interpreted by the Court in a non-emergency period as 
to some extent equivalent to "obligation of contract", which does not 
expressly restrict the Federal Government as; it does the several states. 
Of course, in an "emergency" era even the "due process" check is not 
completely functioning. Again, I emphasize that in Congress alone can 
the people find protection against further depreciation of the national 
currency in payment of a huge national debt; failing this, they must 
either elect a new Congress, or attempt through hedges against inflation 
some other type of self-protection. 

III. No PROTECTION AGAINST ENLARGEMENT OF THE EXECUTIVE 

POWER 

Many Americans believe that the division of power within the Federal 
Government into executive, judicial, and legislative is iron-clad protec-
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tion against oppressive government. This is the philosophy of the Con
stitution itself and normally it has functioned throughout our national 
history. But a "cancer" in the Organic Act is manifest which is unable 
to prevent a political party in control of government because of its over
whelming strength to unite the departments of government by means 
of its own political unity. This has occurred in other periods of our 
national life, particularly during the Reconstruction Era following the 
Civil War, and more recently during the decade of economic depression 
in which the nation is still suffering. I shall not argue the point whether 
because of a period of emergency, actual or legislatively asserted, sum
mary action through union of the executive and legislative powers was 
a necessary expedient. I desire here merely to stress that not only did 
the executive power dominate the legislative in formulation of bills as 
well as securing their enactment, but many laws were passed which have 
become precedents, accustoming the country to governmental programs 
and machinery of government from which it may be difficult, if not im
possible, to depart. 

Now, there are no devices created in the Constitution to prevent, in 
the first instance, a merger of the executive and legislative powers-in 
truth, the Constitution nowhere even mentions political parties. Thus it 
follows that litigants alleging damage to themselves because of such 
merger must be content with a subsequent challenge in the judiciary of 
the acts done because of such a firm union of the two powers of govern
ment. There is at present no judicial remedy to control the person of 
the president~ nor to review his acts when done within the orbit of his 
powers. Were such a remedy available it would permit the judicial 
branch to invade the executive, and hamstring the latter in the perform
ance of his own executive functions and duties. Government by execu
tive orders and others predicated upon emergency expressly given by the 
Congress to the president are not only practiced, but are also difficult 
of challenge by those affected. Even apart from express conference of 
such powers, the presidential office has latitudinarian scope because of 
the generality and lack of precision of "executive" authority. The Con
stitution nowhere limits it expressly. Acting under the theory that "what 
is not prohibited is granted," strong and dynamic presidents have often 
done many things which on strict constitutional analysis were probably 
without warrant. But that the executive power has limits or orbits in 
which it must be canalized, I think must follow from not only the division 
of power in the federated state, but also because of the Tenth Amend
ment reserving powers not granted to the several states. For example, 
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under what claim of constitutional right did the present Chief Executive 
early in his administration by executive proclamation close all the state 
banks not members of the national banking system? 

Similarly, there is no machinery available under the present Consti
tution to restrain the Congress from subjection to the executive power 
in the enactment of measures desired by the latter. Again, those affected 
must await the opportunity, if it presents itself, of challenge in the courts 
of alleged unwarranted acts affecting them directly and substantially. 
Now if because of this union through a political party, the judicial power 
also is "merged", so that a majority of the justices reflect, on economic 
and social matters at least, identity of viewpoint with that of the other 
two branches, a demolition of the constitutional structure is in process. 
For in such a time it will be very difficult to have overthrown acts of the 
legislative and executive branches; it is difficult enough in a period 
where such conditions do not exist. This is seen from the fact that 
hundreds of Congressional laws have been enacted during our history, 
while but less than a hundred have been held violative of the Constitu
tion. Again, I insist that protection of our "fundamental personal rights" 
lies in the Congress in such a time of merger of the powers of govern
ment-it does not lie strongly in the Constitution. Have we not here 
another so-called "cancer"? 

IV. No LIMITATION UPON CONGRESS IN ENLARGING THE PERSONNEL 

OF THE SUPREME COURT 

Americans have believed that with a supreme judicial tribunal ap
pointed for good behavior, independent of and not subject to any other 
power in the state, they possessed a Rock of Gibraltar against which 
the waves of assault upon their institutions would beat in vain; it stood 
as a fortress of protection in their "fundamental personal rights" against 
majority action. And despite the criticism of a minority that in conse
quence the Court had become a judicial "House of Lords" beyond con
trol of the electorate, this belief in the independence of the Court and a 
firmly settled practice based upon it substantially existed throughout 
national existence--with perhaps some doubt in the time of President 
Grant. Therefore, within the memory of the present generation there was 
no thought that within the Constitution itself there was a possibility of a 
growth of power that could become so influential that the basic belief 
and practice referred to could be overthrown. The Judiciary Bill of Feb
ruary, 193 7, providing for Congressional enlargement of the Court of 
nine to fifteen if six incumbents beyond the age of seventy did not resign, 
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furnished the originating cause of doubt of the established viewpoint. 
For this bill, likely for the first time in our generation, exposed to public 
view in the brilliance of a spot-light the fact that Congress and the Presi
dent, through his active insistence and persistence, might constitutionally 
expand the number of justices on the Court to any extent, and that the 
President could, also without constitutional check, exact from the ap
pointees, as a condition of their appointment, that they possess certain 
conceptions of government and the Constitution agreeable to the political 
party in power. That such was the background of the bill, although not 
expressed in it, is seen from the historical setting as well as statements 
made by the Chief Executive himself. 

These powers of Congress and the President-apart from outright 
"packing" of the Court-rested partly upon usage, but more firmly 
upon implied powers in the Constitution itself , only infrequently exer
cised but nonetheless firmly implanted. I speak with reference particu
larly to the power expressly vested in Congress to determine the appel
late jurisdiction of the Court, under which in the Reconstruction Era the 
Court upheld the power of Congress to take away from it even pending 
litigation, and under which, I believe, Congress might determine the 
number of justices. The existing act of Congress requiring six justices as 
a quorum to transact judicial business, may be predicated upon this 
power; whether the Congress might also under such power prescribe how 
the justices should be aligned in overthrowing acts of Congress, remains 
doubtful. For in such an instance, in my judgment, the legislative 
branch would be trespassing upon that of the judiciary, in' that judicial 
power would be invaded under a claim of jurisdiction. 

State constitutions usually designate the specific number of judges 
to constitute their highest courts of appeal , so that legislative attempts 
to enlarge their number to accomplish certain objectives are not possible; 
only an amendment voted upon by all the people in the state entitled to 
vote can enlarge the court. Legislative devices such as creation of "com
missioners" to aid the existing panel of judges in dispatch of increased 
judicial business are occasionally practiced. The Federal Constitution 
has not definitely determined the number of Supreme Court justices. 
Perhaps this was advisedly done in the belief that the Congress and the 
President should be trusted to expand the number as the country grew 
in population and judicial business increased. It follows that deposit of 
such_ power may carry with it an abuse in its exercise, for this is the 
essence of human government. 

Whether the motivation behind the Judiciary Bill of 193 7 was, through 
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threat of "packing" the Court, to deflect the course of its decisions into 
a more "liberal" channel, drawn from an analogous movement in Eng
land in 1910 with respect to liberalization of the House of Lords, or was 
actually an attempt to place additional appointees upon the Court, will 
remain in doubt until history records the facts, if such there be. That 
the bill was defeated through various judicial and political maneuvers, 
only emphasized that it was a question · of policy for Congress, not a 
want of power under the Constitution. The Organic Act was powerless 
to prevent enactment and execution of such a bill, with the appointment 
of a judicial personnel which conceivably might not have protected 
the people "in their fundamental personal rights." Again, I stress the 
fact that the Congress is the sole guarantee here, not the Constitution. 
Is this another "cancer" in our Constitution? 

V. LIMITED PROTECTION AGAINST THE FEDERAL TAXING POWER 

If there are still those who think they have much constitutional pro
tection against the taxing power of the Federal Government, let them 
re-examine "the evidence in the case." Nowhere in the formal Consti
tution is there any definition of a tax, whether it can be prohibitively 
exercised to outlaw a business or accomplish a social objective though 
no revenue is realized, or whether it can be employed to raise funds to 
be turned over to a special class in the state. Decisions in the Supreme 
Court have attempted to clarify these inquiries and have usually by a 
divided vote held in favor of the exercise of the power. Taxation is so 
vital a method to sustain "orthodox" governmental functions, and gov
ernment has entered upon so many "unorthodox" fields today that where 
there are no express constitutional limitations, the Court has of ten gone 
along with the trend in seeking more revenue. 

The Fifth Amendment, as a limitation upon the Federal Government, 
and the Fourteenth, upon the several states, prohibit to both the exer
cise of any power, including that of taxation, if "due process" of law 
(fairness and fitness in the sense of a majority of the Court) has not 
been complied with. Especially does this conclusion follow in that both 
Amendments chronologically come after the main body of the Organic 
Law-as deliberate afterthoughts to reinforce the protection against 
excessive exercise of the other powers of government. And in fact, the 
Court has occasionally said in dicta that "in rare and special instances" 
the "due process" clause would restrict the taxing power, but when one 
attempts to find actual precedents so holding he is impressed with their 
absence. Moreover, it is well known in the field of constitutional juris
prudence that a majority in the Court may determine the meaning of 
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"due process" of law, and in so doing wide latitude of discretion is per
missible. Thus, much will depend upon the personnel in the Court. 

If, then, we rule out the "due process" brake as a protection against 
taxation , we are relegated to the inquiry, What other checks, if any, are 
still constitutionally possible? Here also the answer is that there are 
but few. In a federal tax statute which is offensive to a fair classification 
because it taxes some, while excluding others upon no rational basis, the 
Federal Government would have greater latitude than those of the 
several states, for the former is not expressly bound in the Constitution 
by a prohibition of "equal protection" while the states are so bound in 
the Fourteenth Amendment. This would seem to give the central gov
ernment wider scope in classifying all legislation, including taxation. 
Only by construing the "due process" clause--a single-barreled weapon 
-to do the work also of the "equal protection" control, would the Court 
be in position to check the federal taxing power more effectively. This 
will be difficult in many cases, and might be tantamount to judicial en
largement of the written Constitution without warrant. I concede there 
has been interpolation of the Constitution through judicial interpreta
tion, but this should not be practiced where there is negation of power 
in the Constitution. 

A federal tax statute might infringe upon the reserved powers of the 
several states, under the Tenth Amendment, in that it taxed matters 
pertaining exclusively to such sovereignties. Such was the holding in 
connection with a federal tax upon products of child labor and another 
upon certain activities, such as transactions in grain futures , on boards 
of trade. These decisions were prior to the decade of economic depression 
beginning in 1929, and much water has flowed since, with re-enactment 
by Congress of such measures predicated upon other powers. The Court 
has likewise changed substantially in personnel, with an outlook dom
inant today that federal extension of power beyond earlier conceptions 
is both necessary and inevitable. The result of all this must be that as to 
the power of taxation found within the Constitution we as Americans 
have but little protection on which we can rely for safeguarding us in 
our property rights and keeping them. Here is a "cancer" actively 
growing. 

VI. LIMITED RESTRAINT UPON THE FEDERAL SPENDING POWER 

The growth in the federal spending power has been most pronounced 
during the past decade. I shall not argue the point whether or not during 
that period our Federal Government spent more than half of its moneys 



1940] CANCERS IN THE CONSTITUTION 733 

in ostensibly combating economic depression than in the century and a 
half of our national existence. Nor shall I question the laudable motives 
of some of this spending, or that in giving purchasing power to those on 
relief, it aided in stopping the deflationary price spiral in which we found 
ourselves. Nor shall I more than mention the point that in this process 
of spending we saved the capitalistic system itself or repaired it. I 
merely describe the tendency and emphasize it as an activity of present
day government in the United States. 

There has been no constitutional check possible upon this govern
mental spending apart from the case, of a tax statute which specifically 
levied upon certain persons and distributed the moneys so impounded. 
Where the Federal Treasury had the money in hand, there was no 
remedy available to an "ordinary taxpayer" without proof of special 
damage to litigate the question. This had been established by the Court 
as early as 1923. In reaching this result, the Court adopted a practice 
unlike that prevailing in many state court tribunals by which taxpayers 
had sufficient interest to question the expenditure of state funds. Appar
ently in those state tribunals every taxpayer is a "king" and not the "for
gotten" man. And in several decisions since 1923, the Court has re
affirmed its holding. Always in the federal courts a litigant must show 
that as to him because of the expenditure of federal funds, he has been 
especially damaged; otherwise there is no "case" or "controversy" under 
cons ti tu tional requirement. 

Even if a taxpayer has been able to meet the conditions laid down 
by the Court to question the validity of federal spending, on the merits 
there may be insuperable difficulties in obtaining a judgment in his 
favor. For the constitutional provision pertinent in this connection 
merely states that Congress in spending its moneys may do so for "the 
general walfare". While it is conceded and has been so decided by the 
Court that no substantive legislative power is thereby created-for so to 
hold would be to convert the Federal Government from a delegated to 
an unrestricted one-nonetheless an additional substantive spending 
power is alleged to be set forth. The only express limitation is that it 
must be for "general" as distinct from "local" welfare. But in the grant 
of power there is no designation of the agency of government which has 
conclusive finality of determining when there has been a spending for 
such "general welfare." Has Congress or the Court been so entrusted? 
Presumably this is a judicial power if an harmonious construction con
sistent with that given other similar powers -in the Constitution is to be 
followed. Otherwise the Congress would be supreme, and not the people 
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under the Constitution. Here again, then, the Court can theoretically 
have the last word and if a 'majority personnel of the Court decides in 
favor of the spending power in a given instance, or against it, there is 
an end to the question-unless corrected by the people in some other 
lawful manner. And in reaching its conclusion to uphold or overthrow 
a given exercise of the spending power, many factors will play a role, 
not the least of which will be the philosophy of the majority in the Court 
and the dominant activities of government and our people at the time. 
Thus subtle and unpredictable influences will enter into the picture with 
positive protection lacking. 

It will be urged by many that the spending power of the central gov
ernment is a beneficent, not harmful, practice in days of scarcity and 
timidity of capital, making possible long-range planning of public im
provements to stimulate employment, the lending of funds to home 
owners and home builders, and in providing for rearmament in times of 
world disturbance. Hence, it will be said that there is no danger under 
the Constitution to be protected against. With this salutary direction of 
the spending power there is r:i-o quarrel, nor with it as an emergency 
measure of government-provided sound fiscal policies are at the same 
time observed. On the other hand, there are many serious evils in un
controlled governmental spending such as conferring "blank check" 
authority through lump-sum appropriations to executive officials, build
ing up a huge government personnel, favoring certain pressure groups 
"raiding" the treasury of the United States, building up a powerful 
political machine with taxpayers' money, putting the Federal Govern
ment into numerous business undertakings in competition with its own 
citizens who furnished the money, and permitting the central govern
ment to gain control of all types of businesses through loans if not out
right purchase of a majority interest. 

The point in all this is that where there is no constitutional check 
available, there may be abuse of the powers conferred and particularly 
so in connection with the expenditure of moneys or their control for 
purposes of spending, and by a vast central agency gathering unto itself 
strands of influence and power in consequence. Suffice to say, the people 
cannot obtain any constitutional checks here; they must rely upon their 
representatives in Congress, or upon themselves if their Congress fails 
them. 

VII. LIMITED CHECKS UPON GOVERNMENTAL COMPETITION 

In a period of activity of private capital we do not find as a general 
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rule in the United States much governmental competition in private 
business. However, the several states and many municipalities even in 
normal times did compete to· some extent with business in ownership a11d 
operation of utilities of various kinds. Such competition had been re
peatedly upheld by Supreme Court decisions to be within the power of 
these governments. This was because they were governments of prohi
bition, not delegation, of power under the Tenth Amendment, having 
therefore authority which the Federal Government, a delegated one, 
might not have. This distinction as to the nature and scope of the two 
types of government is frequently overlooked, with the result that de
cisions of the Supreme Court as to the powers of state and local govern
ments are incorrectly applied or urged in the federal field. 

With the prolongation of economic depression in the United States, the 
National Administration, in seeking to aid industrial revival, inaugurated 
policies and programs of government which resulted in increasing and 
widespread competition with private business. The most outstanding was 
in the electric power field. Here certain evils in the industry as brought 
to view in the "roaring twenties" and the popularity of lower electric 
rates cooperated to make for loans and grants by the Federal Govern
ment to cities and states to build competing facilities, as well as the erec
tion by the Government itself of huge hydro-electric projects on sites 
owned or acquired for purposes allegedly of flood control and irrigation 
first and power development last. In other directions, the Government at 
Washington directly competed with its citizens, in the lending of moneys 
at low rates of interest, subsidizing of merchant marine enterprises, 
underwriting the building of homes and farm improvements, and buying 
commodities of various sorts to sustain prices. The worthiness of these 
objectives was applauded by millions and especially by those who bene
fited therefrom. However, invested capital in many of these private 
enterprises which feared that in due course such competition would be 
harmful to them, sought protection · in the federal courts under some 
claim of constitutional protection, not exactly definitive, but more or 
less bound up with the assertion of want of power in the Federal Gov
~rnment to spend its funds for such purposes. 

If the Constitution is carefully searched with respect to the power of 
the National Government to compete with its citizens, it will be dis
covered that there are but few effective restraints that may be applied. 
Where the Government owns its property, such as dam sites for hydro
electric power, the Supreme Court has held that it might dispose of the 
by-product of electric power under the express constitutional authority 
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to dispose of its own "property". It has left open the question whether 
the Government might acquire property for the express purpose of en
gaging in business. Where the Government has loaned and given its 
funds for competitive purposes to other local governmental agencies, 
the Court has thus far avoided facing the merits of such controversial 
issues by asserting that no actual damage has been proved by the litigants, 
and that threatened damage was not enough without proof. It has usually 
been found that the lower electric rates result in increased consumption 
with higher profits to the companies and increased sales of electric 
appliances, so that power consumption has within recent years established 
new high records. However, this is not to say that eventually the "law of 
diminishing" returns will operate if rates because of governmental com
petition should be still further reduced as is possible where government 
may cover its losses by the taxing power. On the other hand, every pri
vate company performing a public function in supplying electricity, 
gas, or water, is entitled to a "fair" return upon the capital "prudently 
invested" and numerous Supreme Court decisions have so decided. If 
government, through direct rate reductions forced upon such companies, 
violates such return , it will be checked by the "due process" clause in 
both the Fifth and Fourteenth Amendments. Thus, for government by 
its superior financial power to force rates downward through its own com
petition, resulting in inability of the private competitors to earn a "fair" 
return, has been regarded by the latter as unjust and "therefore as un
constitutional". Admittedly the tenuous nature of the constitutional 
argument is evident in a period of national history when the functions 
of government are active and positive and even socialistic; in an earlier 
era, when government was cabined and negatively regarded, want of 
power in the Federal Government could more easily be urged and 
denied. 

The Supreme Court in thus far placing no check upon governmental 
competition may have felt justified in that, in an era of depression the 
purchasing power generated by governmental spending for physical 
plants and facilities, with resulting increased employment, outranked the 
claim of private capital to be protected against this competition. In fact, 
in the Anglo-American jurisprudence in general a competitor complain
ing against another merely on the ground of his competition cannot have 
legal protection, in that no tort has been committed ; the legal theory is 
that competition, resulting in lower prices to the public, is justified 
socially. Again, the Court may have felt that the Constitution itself 
warranted the spending of federal funds in these fields for " the general 
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welfare". At any event, whatever the motivation for the inability or 
unwillingness of our Supreme Court in checking governmental competi
tion, it must be said that but little reliance can be had upon constitutional 
protection by private capital. The resulting timidity of such capital to 
venture into fields where governmental competition is most direct, and 
where a vast opportunity for expansion and plant-rebuilding is now 
presented, indicates the "cancerous" type of constitutional misreliance 
in this phase of present national life. The working out of equitable 
adjustments between government and private capital in competitive 
undertakings would seem the only solution, and this again may depend 
upon Congressional action. 

Prognosis 

I believe it has been shown that due to these cancers in our Organic 
Act we are witnessing the death of constitutionalism in certain heretofore 
regarded vital aspects of our "fundamental personal rights". Virility of 
constitutional protection is most pronounced in the field of the "bills of 
rights", whose basic principles controlling government perhaps meet 
greater unanimity of approval by the American people than is the case 
in those activities of government under pressure of the economic security 
claim. Here is where the "cancers" in the Constitution are pronounced. 
During a decade of economic depression, with governmental experiment 
and attempted governmental solution of economic problems, capitalism 
as a way of life has not been functioning as in the past. Managed money 
and planned economy are incompatible with capitalism. Only by a 
revival of constitutionalism in the orthodox sense can the cancers in the 
Constitution be eradicated. These operative processes can come only by 
a change in emphasis on the part of a majority of the American people, 
by their choosing the pathway of protection to "fundamental personal 
rights" against government rather than that of economic security by 
government. This latter claim must be executed by private and indi
vidual devices rather than reliance upon government, for in the long run 
the burdening debt and the high taxes incident thereto will together 
destroy private capitalism and at the same time the claim of economic 
security predicated upon government. 

In the meantime, because of these cancers in the Constitution, we shall 
have a great deal of personalism in government, not only in Congress, 
but also in the Supreme Court. If we cannot rely upon constitutional 
protection in our "fundamental personal rights" against the steady pres
sure of the economic security claim through government, we must rely 
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upon a personnel in Congress and the Supreme Court. If these are in
doctrinated with the basic conceptions of private capitalism, a minimum 
of governmental control, and a limitation of the scope of government 
under which capitalism, not socialism, will be fostered and furthered, we 
shall have legislation, where needed, predicated upon such conceptions, 
and decisions in the Court of similar character. There will be more care 
in draftsmanship, more study in the science of legislation, and less reli
ance upon the Supreme Court to correct the mistakes of legislators. In 
the present, there is an illusion of constitutional protection by virtue of 
our having a written Constitution. As a matter of fact, we have reached 
the stage of development in our political institutions similar to that of 
Great Britain, whose unwritten Constitution and whose judiciary with 
no power to overthrow legislation, make Parliament supreme. There 
the economic security claim furthered and aided by government has 
placed upon government a crushing debt, a burdensome tax structure, 
and a consequent steady depreciation in the pound sterling, the latter 
at times made necessary in order for that nation to compete with other 
nations having a lower standard of living or having already depreciated 
their currencies. Let the American people see clearly that such a prog
nosis will be theirs unless by operative processes they eradicate the 
existing "cancers" in the Constitution. 



THE CHARACTERIZATION OF PROPERTY IN THE 
CONFLICT OF LA WSt 

A. H. ROBERTSON* 

DIFFERENT choice of law rules regulates the disposition of property 
in the conflict of laws according to whether it is movable or im

movable, the internationally recognized distinction between movables and 
immovables rather than the common law distinction between realty and 
personalty being adopted for the purposes of conflict of laws. Conse
quently it is necessary to decide into which category any given property 
is to be classified before it is possible to select the appropriate choice of 
law rule, and thus choose the applicable law to dispose of the case. 
This determination represents the process which the writer has elsewhere 
called "primary characterization".1 Since different systems of law with 
which the case has some substantial connection may disagree as to 
whether the property is movable or immovable, the problem is by what 
law this question shall be decided. A similar problem arises with regard 
to the question whether property is tangible or intangible. It seems that 
the majority of writers who have discussed the characterization of prop
erty have thought that it should be determined by the law of the situs; 2 

a not inconsiderable minority, however, have thought that the law of the 
forum should determine this as well as all other questions of character
ization.a' 

tThis article forms a section in a book on Characterization in the Conflict of Laws now 
in the course of preparation. The substance of the first two' chapters was published in an 
article entitled A Survey of the Characterization Problem in the Conflict of Laws (1939) 
52 HARV. L . REV. 747. 

*A.B ., Oxford (1935), B.C.L., id. (1937), LL.M., Harvard Law School (1938) , S.J .D., 
id., (1939); of the Middle Temple, Barrister-at-Law ; Research fellow, Harvard Law 
School; Author: A Survey of the Characterization Problem in the Conflict of Laws (1939) 
52 HARV. L. REV. 747. 

1/d. at 757. 
'Bartin in (1897) CLUNET 251, and 1 PRINCII'F.S DE DROIT INTERNATIONAL PRIVE (1930) 

236; BEALE, CONFLICT OF LAWS (1935) 934; CHF.SHIRE, PRIVATE INTERNATIONAL LAW (2d 
ed. 1938) 409-10; DICEY, CONFLICT OF LAWS (5th ed. 1932) Rule 149; LEREBOURS
PIGONNIERE, PRECIS DE DROIT INTERNATIONAL PRIVE (3d ed. 1937) 105; RAAPE, STAUDINGERS 
KoMMENTAR (9th ed. 1931) 18-9; RABEL, REVUE DE DRorr INTERNATIONAL PRIVE (1938 ) 
38; WOLFF, INTERNATIONALF.S PRIVATRECHT (1933) 105; Despagnet in (1898) CLUNET 225; 
Falconbridge, Conflict of Laws: Examples of Characterization (1937) 15 CAN. B. REV. 215, 
233 et seq. 

For further references see Maury (1936) I RECUEIL DE CouRs DE L'ACAD.E.MIC DE DROIT 
INTERNATIONAL 494; (1929) JI REPERTOmE DE DROIT INTERNATIONAL 409, 919 . 

'ARMINJON, PRECIS DE DROIT INTERNATIONAL PRIVE (2d ed. 1927) 142, 143; KAHN, 

739 
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The problem ari es from the fact that various ystems of law make 
rules which regard certain legal intere ts such as mortgages and rent
charges as o intimately connected with land that they should be treated 
a immovable· they may not however be regarded as uch in all juris
diction . Further, certain forms of property such as laves and farm 
implement while admittedly movable in fact are sometimes treated 
a immovable in law and devolve with the land. Aaain the equitable 
doctrine of conver ion in common law countrie says that in certain 
circumstance realty shall be treated a personalty and ice ersa. 
\, hat i the effect in the conflict of laws of provisions uch as these? 

The view that the character of property as mo\·able or immovable 
should be determined by the law of the itu is mo tly based on two 
arguments which may be only two different ways of aying the rune 
thing. The arguments are that the security of tran actions requires tba 
a person who deal w{th property in any wa should be able to know 
who has title to it and in order to find this out be may need to know 
whether the property is movable or immovable· one common te t there
fore should be adopted to answer these questions and the mo t suitable 
te t is that of the itu . Further. the law of the situs has physical power 
over the property and can determine title to it in any way that it pleases. 
The argument of effectivenes bould prevent any other country attempt
ing to determine title in any other way ince any adjudication of i 
court which differ from that of the situs can be but a piou wish).( 
or brutum fulmen. 5 

Two argument , however. may be made on the other ide. This test 
may be entirely appropriate for tanaibles, which clearly have a itus: 
but bow can one determine the character of intangible property by refer
ence to a itus which ex hypothesi it doe not have? The difficulty with 
intan!ribles i that they are ometime treated as having a itu e.g. a 
cho e in action a beina embodied in the document; but to refer to that 
situs in order to discover the nature of the property when it i in dispute 
is to as ume the point at is ue. Further it may be aid even in the case 
of tanaibles where they are in fact clearly movable but are treated as 
immovable in the eye of the law, what happen if they are moved? 

GESETZESKOLLISIOXl:X (192 ) 79 · NIBOYET, 11A.'\7JEL DE DROIT b,=·ATIOXAL PR!TI 
(2d ed. 192 ) 50 et seq.; Lewald in VII REPERTOIRE DE DRorr h°Tl:RXATIOXAL 69 ' 
For further references, see note 2 supra. 

'Rhein tein, Book Re,iew (19 ) 8 BROOKLYX L. REV. 61. 
"Though if the property is sold, and the dispute arises about the proceeds of sale, as in 

Staigg v. Atkinson 144 Mass. J64, 12 N. E. 354 (1 7) this latter argument "ill not apply. 
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Then the whole basis of the rule of applying the law of the situs dis
appears; because if the "immovables" are moved into a state which calls 
them movable, then, as the situs changes, no certainty or security is 
achieved by applying the characterization of the situs. 

In discussing this question of the characterization of property, it is 
essential to bear two things in mind. The first of these is that juris
prudentially speaking all property is both movable and intangible. 
"Property", in its strict legal sense, means a legal relationship, or "bundle 
of rights", and not the physical object with which that relationship is 
concerned, or over which those rights exist. The relationship, or rights, 
clearly must be intangible; and while it may seem tautologous to call 
them movable, it would plainly be inaccurate to call them immovable. 
Practically and historically speaking, however, the law has preferred to 
look at the thing rather than the right, and has classified property rights 
according to the nature of the object over which those rights exist. The 
object rather than the right is the "property" in the ordinary common 
sense of the word. When we speak of property as movable or immov
able for purposes of conflict of laws, we use the word "property" in both 
the technical and the popular sense. When we say that land subject to 
a trust for sale is immovable, we are speaking of the physical object of 
the right of ownership, i.e., of the land and not of the right over the land. 
When, on the other hand, we say that mortgages are immovable under 
certain systems of law, we are speaking not of the land, but of the 
interest in the land. When the interest in a thing amounts to the whole 
bundle of rights which we call "ownership", then in speaking of the 
property we commonly mean the thing owned; but when the interest 
in the thing amounts to something less than the totality of rights called 
"ownership", then in speaking of the property we normally mean not 
the thing, but the right.6 Consequently, when discussing whether prop
erty is movable or immovable, we must remember that sometimes we 
are using the term in one sense, and sometimes in another. 

Secondly, it must be borne in mind that the distinction between mov
ables and immovables is different from the distinction between tangibles 
and intangibles. It is a mistake to try to apply the same criterion for 
both distinctions. Thus, if we are discussing tangible property, the 
criterion of the situs is a possible one for deciding whether the property 
is movable or immovable (how far it is a desirable one will be discussed 

6C/. SALMOND, JURISPRUDENCE (8th ed. 1930) 277-283, 443-445; RESTATEMENT PROPERTY 

(1936) § 5, comment e; RESTATEMENT, TRUSTS (1935) § 2, comments c and d. 
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shortly). If, on the other hand, we are discussing movable property that 
may be tangible or intangible, the criterion of the situs may lead us 
to assume what we have to prove, as already pointed out. Tangible prop
erty may be movable or immovable; movable property may be tangible 
or intangible. We are dealing with cross-divisions, and must consider the 
two different types of problem separately. It is proposed first to discuss 
the distinction between movables and immovables. 

A. MOVABLES AND IMMOVABLES 

There are two types of cases which give rise to the problem whether 
property is movable or immovable. The first concerns interests in land, 
which are by nature intangible, and might quite reasonably be treated 
as either movable or immovable by any given system of law. The second 
concerns tangible property, which is clearly movable, when objectively 
and factually considered, but which certain systems of law say shall be 
treated as immovable for certain purposes. It is again proposed to treat 
these separately.7 

(i) Interests in land 

The argument of effectiveness applies with great force to the question 
of the characterization of interests in land. Not only does the law of 
the situs have jurisdiction over the land, that is to say it is the only place 
the interest can be enforced, but it will always have jurisdiction, because 
the land, by its very nature, can never be moved. Further, the argument 
relating to the security of transactions applies with equal force, indi
cating that the characterization of the situs should be adopted, because 
no transaction relating to the land, or to any interest in it, can hope to 
give a secure title, if it ignores the disposition made of the property by 
the law of the situs. 

The question of the characterization of interests in land arises with 
regard to mortgages, rent-charges, trusts of land, land subject to a 
contract of sale, leaseholds, easements, mining concessions, and the like. 

7A third type of problem may be raised by the question what are "fixtures". But no 
conflict of laws cases are known that have involved this problem. It is thought that the 
law of the situs of the land should be applied. The rather curious New York case of 
Snedeker v. Warring, 12 N. Y. 170 (1854) , applied the French law to determine this 
question, as being "in accordance with reason and justice", even though there were no 
foreign elements. This seems to, be a rather late example of "natural law" overriding the 
common law. Cf. Pound, The Ideal Element in American Judicial, Decision (1931) 45 HARV . 

L. REV. 136, 137. 
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In all these cases it is submitted with great conviction that the charac
terization adopted by the situs of the land should be everywhere respected, 
and no attention paid to the characterization adopted by any other sys
tem of law, whether that of the forum, or of any other country. It seems 
clear that this represents the law both of England and the United States.8 

Thus Farwell, L. J., in In re Hoyles, in the Court of Appeals, said: 
" ... every nation having authority to prescribe rules for the disposition and 

arrangement of all the property within its own territory, may impress upon it 
any character which it shall choose; and no other nation can impugn or vary 
that character. So that the question, in all these cases, is not so much what 
are or ought to be deemed, ex sua natura, movables or not, as what are deemed 
so by the law of the place where they are situated. If they are there deemed part 
of the land, or annexed (as the common law would say) to the soil or freehold, 
they must be so treated in every place in which any controversy shall arise 
respecting their nature and character."9 

This passage from the judgment was a quotation from Story's Conflict 
of Laws.10 Similarly Lord Tomlin in the House of Lords (sitting as a 
Scotch court) in Macdonald v. Macdonald's Executrix said: 

"In regard to interests linked with the physically immovable, such as mort
gages on real or heritable estate or leasehold interests, the law of the situation 
must determine whether they fall into the category of movables or into that 
of immovables."11 

To the same effect, the Supreme Court of the United States, in discussing 
whether a testamentary trust by a South Carolina domiciliary operated 
to convert real estate in Connecticut, said in the case of Clarke v. 
Clarke: 

"It is a principle firmly established that to the law of the state in which 
the land is situated we must look for the rules which govern its descent, alien
ation and transfer, and for the effect and construction of wills and other con
veyances."12 

This rule has been followed in a large number of cases in both coun
tries. It has further been established that the distinction made for pur
poses of conflict of laws is generally that between movables and im
movables, and not that between personalty and realty. The cases that 
follow are given as illustrations of both the propositions just mentioned, 

8For general discussion cf. Falconbridge, supraJ note 2, at 233-239. 
0 [1911] 1 Ch. 179, 186 (C.A.) . 
10 (8tb ed. 1883) § 447. 
11(1932] Scots L. T. 381, 384. 
12178 U.S. 186, 191 (1900) quoting De Vaughn v. Hutchinson, 165 U.S. 566, 570 (1897) . 
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namely, that the characterization of property consisting of interests in 
land is determined by the law of the situs, and that the categories of 
the conflict of laws in England and the United States are not for the 
most part the internal ones of personalty and realty, but the internation
ally recognized ones of movables and immovables. That is to say, that 
the following discussion will include the two distinct questions of ( 1) by 
what law the characterization of property should be determined, and 
( 2) how English and American law make this determination, when the 
question is to be determined by their law. 

In Freke v. Lord Carbery,13 Lord Chancellor Selborne held that English 
leaseholds, devised by an Irish testator, though personalty for English 
internal law, were immovables for the purposes of conflict of laws and 
to be governed by the law of situs. " ... land, whether held for a chattel 
interest or held for a freehold interest, is in nature, as a matter of fact, 
immovable and not movable."13• The Irish case of In the Goods of 
Gentili14 held the same with regard to Irish leaseholds devised by an 
Italian domiciliary. Duncan v. Lawson15 followed Freke v. Lord Carbery 
with respect to English leaseholds settled on charitable trusts by a Scotch 
will. The United States seems to take the same view with regard to 
leasehold property.16 Both New York and Maryland, however, have held 
that leaseholds were personalty, and so governed by the law of the 
decedent's domicil.17 In neither case did the court observe that the dis
tinction between movables and immovables was different from that be
tween realty and personalty. 

Similarly to leaseholds, land subject to a trust for sale, which is treated 
as personalty for purposes of 'internal law, nevertheless remains immov
able for purposes of conflict of laws,, and so is governed by the law of 
the situs. Thus in the Irish case of Murray v. Champernowne,18 Irish 
land, subject to a trust for sale, and devised in a Scotch will that was 
valid by the law of Scotland but invalid by Irish law, was held to be 
immovable and governed by Irish law. Andrews, J., said: 

18L. R . 16 Eq. 461 (1873). 
1
•• Id. at 466. 

"9 Ir. R . Eq. 541 (1875). 
1•41 Ch. D. 394 (1889). 
'"RESTATEMENT PROPERTY (1936) § 208; 2 BEALE, CONFLICT OF LAWS (1935) 931; GOOD

RICH, CONFLICT OF LAWS (2d ed. 1938) 388. 
11Craig v. Craig, 140 Md. 322, 117 Atl. 756 (1922); Despard v. Churchill, 53 N. Y. 192 

(1873). 
18[1901] 2 Ir. R . 232. 
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" It is still immovable property, in fact , and the disposition of it is a dis
position of immovable property, and not of something else, namely the money 
by which, if sold, it would be represented, but which before the salf? does not , 
in fact, exist. I may also observe that the devolution of property does not 
determine whether it is movable or immovable."18" 

The same principle was applied in the English case 1of In re Berchtold,19 

with regard to English land settled on trust for sale by a domiciled Hun
garian. It was decided that the choice of law problem was decided by 
the distinction between movables and immovables, and further that, once 
English law had been chosen as the law of the situs, then the doctrine 
of equitable conversion would come into play in order to find out to 
whom English law would give the property. Russell , J. , pointed this out 
in his judgment: 

"That the Birmingham freeholds are to be treated as money for some pur
poses, no one doubts. Thus the interest of the taker is personal estate. But 
this equitable doctrine of conversion only arises and comes into play where the 
question for consideration arises as between real estate and personal estate. It 
has no relation to the question whether property is movable or immovable. 
The doctrine of conversion is that real estate is treate.d as personal estate, or 
personal estate is treated as real estate; not that immovables are turned into 
movables, or movables into immovables."19• 

The same doctrine prevails in the United States with respect to equitable 
conversion. Thus, in the case already mentioned of Clarke v. Clarke,20 

the Supreme Court of the United States held that a testamentary trust 
of Connecticut real estate by a South Carolina domiciliary did not have 
the effect of turning the land into movables and so subjecting it to the 
law of the domicil. Consequently the courts of the situs were not re
quired to give full faith and credit to a judgment of the domiciliary 
court with regard to the devolution of title. Again, in Norris v. LloycI'-1 

the Supreme Court of Iowa held , as one of the grounds for its decision , 
that a direction in the will of a California domiciliary that land in Iowa 
be sold did not work an equitable conversion and so subject the ,fand 
to California law, as the law governing the decedent's movable estate. 

The Canadian case of Re Burke22 held similarly with respect to land 

"'"Id. at 237. 
19 [1923) 1 Ch. 192. 
1
•• Id. at 206. 

20178 U . S. 186 (1899) cited supra note 12 . 
21 183 Iowa 1056, 168 N . W. 557 ( 1918). Cf. Note (1936) 49 HARV. L. REV. 994. 
22 [1928) 1 D . L . R . 318. Note (1929) 41 HARv. L. REv. 745 . 
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in Saskatchewan subject to a contrac~ of sale, owned by a Washington 
intestate. Taylor, J., after observing that, 

"It is quite clear that the question whether any, species of property is to be 
considered movable or immovable, is to be determined according to the lex rei 
sitae ;"22" 

went on to decide that by the law of the situs this land subject to a 
contract of sale was immovable. The same view was taken in the United 
States by th~ Supreme Court of Pennsylvania in In re Paul's Estate.23 

This was a taxation case, and held that land situated outside the state, 
which the decedent had contracted to sell before his death, but had not 
actually sold, remained a· foreign tangible ( i.e., immovable), and was 
consequently not subject to inheritance taxi in Pennsylvania. 

Conversely, the Privy Council, in Mayor of Canterbury v. Wyburn,24 

held that a legacy of money by a domiciled Victorian, for the purpose 
of buying land in England, did not offend the Mortmain Act. This was 
purely personalty, and so movable, and so governed by the law of 
Victoria. By this law such gifts are valid, and it was held, as a matter 
of construction, that the English Mortmain Act was only intended to 
apply to gifts made in English wills. It was clear that conversion would 
not operate to turn this bequest into an immovable, and so subject it in 
every way to the law of the place where the land was to be bought. 

A similar approach is adopted with regard to mortgages and similar 
interests in land. Thus the cases of Johnstone v. Baker,25 Jerningham v. 
Herbert,26 Allen v. Anderson21 and In re Fitzgerald28 held that Scotch 
heritable bonds, being immovable by Scotch law, will be recognized as 
such in England. In the second of these cases the Master of the Rolls 
made it perfectly clear that he was ascertaining the nature of the Scotch 
security by reference to the law of Scotland; because after taking the 
opinion of the Solicitor-General of Scotland by case stated, he said in 
his judgment: 

"I believe that it is the practice in Scotland always to insert a personal obli
gation in an heritable bond, but such personal obligation does not alter the 
heritable nature of the bond; the maxim of the Scotch law being, that the heri-

'1JJ.•Jd. at 319. 
23303 Pa. 330, 154 At!. 503 (1931) . Note (1931) 41 YALE L . J. 140. 
24 [1895] A. C. 89 (P. C.). 
""4 Madd. 474 n. , 56 Eng. Re. 780 (Ch. 1817). 
284 Russ. 388, 38 Eng. Re. 851 (Ch. 1828) . 
275 Hare 163, 67 Eng. Re. 870 (Ch. 1846). 
""[1904] 1 Ch. 573 (C.A.). 
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table security, which is the jus nobilius, draws after it the movable or personal 
security. Although, therefore, I am of opinion that the heritable bond ... gave 
. . . a right of personal action, the bond nevertheless retained its heritable nature, 
and did not pass by the English will, but descended to the heir at law."29 

By the Titles to Land Consolidation (Scotland) Act, 1868,30 it was 
provided that heritable securities should, for the future be treated as 
movable instead of heritable, but that this should not affect the widow's 
right of terce. As a result of this Act, the case of Train v. Train's 
Executrix31 decided tha~ the widow of a domiciled Irishman, who died 
owning a bond secured over heritage in Scotland, was entitled both to 
her share of terce by Scotch . law ( as the law governing his immovable 
or heritable property) and to the share which Irish law would give her 
in the movable estate of her husband, the bond counting as movable once 
the widow's terce was satisfied. 

By English internal law a mortgage is regarded as personalty,32 but 
by English, conflict of laws as immovable.33 In the United States it is 
regarded as personalty for purposes of internal law, whether created 
under the title or the lien theory; 34 but again it seems that for purposes 
of conflict of laws it is regarded as immovable.35 

A recent case in the United States Circuit Court of Appeals for the 
Third Circuit has also adopted the criterion of the law of the/ situs for 
determining the nature of an interest in land analogous to a mortgage.36 

This involved Cuban "hypotecas", which were described "rather freely" 
as "mortgages without accompanying bond and without a personal debt 

204 Russ. 388, 397, 38 Eng. Re. 851, 854 (Ch. 1828) . 
'"'31 & 32 Vier., c. 101, § 117. 
812 Sess. Cas. 146 (K. B. 1899). 
8223 HALSBURY, LAWS OF ENGLAND (Hailsham's ed. 1931) 351, n. (g) . 
'"In re Hoyles, [1911] 1 Ch. 179 (C. A.) semble. In this case a mortgage was treated as 

"savouring of the realty", but only because Canadian law adopted the same classification 
as English Law. 

Maugham, J., speaking of In re Hoyles in a later case, said : "That is a case which 
decided that a mortgage of land is an immovable." See In re Anziani, [1930] 1 Ch. 407, 
423. On mortgages in the conflict of laws, see FALCONBRIDGE, THE LAW OF MORTGAGES (2d 
ed. 1931) c. 40. 

"'l JONES, MORTGAGES (7th ed. 1915) 20. 
85STORY, CONFLICT OF LAWS (8th ed. 1883) § 447; Natchez v. Minor, 17 Miss. 544 {1848); 

Whipple v. Fowler, 41 Neb. 675 (1894). But the question of exoneration of a mortgage out 
of residue has been held determinable by the law of the testator's domicil rather than by 
the law of the situs of the land. Higinbotham v·. Manchester, 113 Conn. 62 ; 154 Atl. 242 
(1931). 

88Fair v . Commissioner, 91 F . (2d) 218 (C. C. A. 3d, 1937) . 
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obligation on the part of the mortgagor." A New Jersey decedent owned 
such property. If it was movable it would form part of his gross estate 
for purposes of Federal Estate Tax; if, onJ the other hand, it was "real 
property situated outside the United States", it was not includable. The 
court said these "hypotecas" were "classified by Cuban law as 'immov
ables', which term is substantially equivalent to our term 'real prop
erty' ",36

• and so held they were not taxable in the United States. 
The English courts, however, while generally applying the criterion 

of movables and immovables in conflict of laws cases, have made an 
exception in one case where the foreign law involved made the distinc
tion between personalty and realty in the same way as English internal 
law. This was the case of In re Hoyles,37 which was concerned with a 
bequest of mortgages in Ontario to an English charity. Farwell, L. J., 
pointed out that Ontario had the same property distinctions as English 
law, and there was therefore no need to have recourse to the further 
distinction of movables and immovables. This argument, while plausible 
on its face, is believed to be unfortunate. It is established that the 
classification usually made for English conflict of laws is that of movables 
and immovables. Is England to have one system of conflict of laws for 
the rest of the world, and a different system for the common law coun
tries of the Empire and the United States? It is believed undesirable 
that this should be the case. Further, it seems that the House of Lords 
( while sitting as a Scotch court) has expressly taken the opposite view 
of that just quoted from Farwell, L. J. In Macdonald v. Macdonald's 
Executrix,38 Lord Tomlin, after pointing out that the internal law of 
England distinguishes between real property and personal property, and 
the internal law of Scotland between heritable and movable, went on 
to say: 

"But each system when brought into contact with a foreign system does, in 
accordance with the principles of what is called Private International Law, recog
nize the antithesis for the purpose of applying the rule of comity that in matters 
of succession movables devolve according to the law of the domicil of the de
ceased, and immovables devolve according to the lex rei sitae."39 

The "foreign system" in this particular case was the law of several dif
ferent Canadian provinces; so it appears that the problem under con-

"""Id. at 219. 
"'[1911) I Ch. 179 (C. A.). 
38 [1932) Scots L. T. 381. 
""Id. at 383. 
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sideration was of exactly the same type as that considered by Farwell, 
L. J., in In re Hoyles. 

There is, however, one type of case where by statute the distinction 
of realty and personalty is adopted rather than that of movables and 
immovables. Lord Kingdown's Act40 provides that wills made out of 
the United Kingdom by a British subject shall "as regards personal 
estate" be held valid in the United Kingdom if made according to the 
forms required by the law of the place where made. This applies! to all 
personal estate, and not merely movables, and has been held to include 
both leaseholds,41 and freeholds subject to a trust for sale.42 

Analogous to mortgages, a rent-charge has been held immovable, and 
so governed by the law of the situs. In the case of Chatfield v. Berchtoldt 
it was contended that a rent-charge over English lands owned by a 
domiciled Hungarian was part of the movable estate, which, as Hun
garian movables, would not be subject to English legacy duty. This 
contention, however, was rejected, and the rent-charge held part of the 
English estate. Nevertheless, being subject to English law, it was to be 
treated as personalty for purposes of English internal law, and so taxed 
as personalty.43 Similarly, in In re Anziani44 that part of the trust 
property which consisted of ground rents was held to be immovable, and 
so governed by the law of the situs for purposes of disposition by the 
exercise of a power of appointment. 

The nature of an interest in land held on trust has been of considerable 
importance in the United States for purposes of taxation. However, as 
different principles are thought to apply to the characterization of prop
erty for purposes of conflict of laws and for purposes of jurisdiction to 
tax, at least under the American Constitution, it is felt that a discussion 
of these cases is outside the scope of the present article.45 

'
024 & 25 VICT., C. 114, §§ 1, 4 (1861) . 

.,.In re Grassi [1905] 1 Ch. 584. 
"In re Lyne's Settlement Trusts, [1919] 1 Ch. 80 (C. A.). Cf. In re Cartwright, 4 All 

E R . 209 ( 1938), which held the proceeds of sale of settled land to be realty within the 
meaning of Lord Kingsdown's Act . 

.. Chatfield v. Berchtoldt, L. R . 7 Ch. App. 192 ( 1872) . 
"[1930] 1 Ch. 407, 424 . 
.. On the Massachusetts "Business Trust", see Baker v. Commissioner, 253 Mass. 130, 148 

N. E. 593 (1925); Priestley v. Treasurer, 230 Mass. 452, 120 N. E. 100 (1918); Dana v. 
Treasurer, 227 Mass. 562, 116 N. E. 941 (1917). Cf. Note (1926) 42 A. L . R. 426 and 
Fead and Green, Massachusetts Trusts and Succession Taxes (1929) 27 MICH. L. REV. 869. 

On "Fee Certificates", see Senior v. Braden, 295 U. S. 422 (1935). Cf. Bates v. Decree 
of Judge of Probate, 131 Me. 176, 160 Atl. 22 (1932) . On the nature of the beneficial 
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Mining concessions represent interests in land which are characterized 
by some systems of law as immovable, and by others as movable. French 
law takes the former view, and the law of the Russian Empire took the 
latter. Two French cases involved the nature of Russian mining con
cessions. In both of them the court adopted the characterization of the 
law of the situs.46 In Messimy v. The Registry,47 the Cour de Cassation 
said: 

"Immovables are governed by the law of the country in which they are situ
ated. The question of knowing whether certain property is movable or im
movable can be determined only by the law of the country where it is found. 
This rule is applicable not only in civil but also in fiscal matters." 

In a recent French case the Court of Appeal of Paris had to decide the 
legal nature of shares in an American mining royalty. The court looked 
to the American legislation in order to ascertain the nature of the mining 
royalty or "mineral deed", and found it was immovable; it concluded, 
however, by an application of general principles rather than those of any 
specified system of law, that shares in such a deed, which only gave a 
right to receive profits derived from the royalty were in their nature 
movable.48 

The same test of the characterization of the law of the situs was 
finally adopted in the / talian Ciniselli case with respect to a concession 
for a circus at St. Petersburg. This case had a curious history. The 
concession was granted to an Italian subject. When a dispute arose about 
the division of the succession after his death, the Russian courts refused 
jurisdiction, on the ground that this was a dispute about the movable 
property of an Italian subject, which should be ref erred to the Italian 
courts by the terms of the Treaty between Italy and Russia of 1875. 

interest in a trust, see Scott, The Nature of the Rights of the Cestu-i Que Trust (1917) 17 
CoL. L . REV. 269; Dean (now Mr. Justice) Stone, id. at 467. Cf. also Archer-Shee v. Gar
land, [1931] A. C. 212 . On the whole question of the characterization of property for 
-purposes of taxation, see WENGLER, BEITRAGE ZU".M PROBLEM DER INTERNATIONALE.N DoPPEL
BESTEUERUNG: Dra BEGRITFSBILDUNG IM lNTERNATIONALE.N STEUERRECHT (Study on the 
Problem of International Double Taxation: . The Formation of Concepts in International 
Taxation) particularly part 9 on property concepts. (English translation now in course 
of preparation) . 

.. Cour de Cassation, April 5, 1887, Dalloz, Jurisprudence 1888 I. 65: Civil Tribunal of 
the Seine, March 14, 1894, (1894) CLUNET 815. 

"See first case cited supra note 4 7 • 
.. Court of Appeal of Paris, Feb. 14, 1938, (1938) OUVELLE REVUE DE DROIT INTERNA-

TIONAL PRIVE 380. For the French law on immovables see AMos AND WALTON, INTRODUC
TION TO FRENCH LAW 86-8. 
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In spite of this, however, the Italian court at Milan held that it had no 
jurisdiction over the property in Russia of a deceased Italian domiciled 
in Russia. The plaintiff, the concessionaire's daughter, consequently tried 
again in the Russian courts, but they adhered to their previous decision. 
Undeterred, she came back to Italy and brought three simultaneous 
actions in Como ( the place of her birth), Milan ( a second time-the 
place of her last domicil in Italy) and, in case all else failed, in Rome 
as the caput mundi. This time the Supreme Court of Como followed the 
characterization of the law of the situs, held the property movable, and 
so assumed jurisdiction.49 

German law does not distinguish between movables and immovables 
for purposes of succession.50 In either case it applies the national law. 
If, on the other hand, the national law refers back to German law, Ger
man law will accept the renvoi.51 One ground on which the national law 
may ref er back to German law is that the dispute relates to land in 
Germany, which, according to the national law, should be governed by 
the law of the situs. Consequently German law while not making the 
distinction between movables and immovables for its own purposes, may 
need to make the distinction in applying ·the national law of a foreign 
decedent who died leaving property in Germany. Thus the German 
Reichsgericht in a recent case5z. had to decide the method of devolution 
of the property of a Czech national: the national law was the Austrian 
Civil Code in force in that part of Czechoslovakia from which he came; 
the Austrian Civil Code would refer succession to immovables to the law 
of the situs; 53 the question then arose whether a German business enter
prise was to be considered immovable. The Reichsgericht decided this 
question must be determined by Austrian law, as it was a rule of Austrian 
law which it was applying. It held that by Austrian law this property 
would not be held immovable, as Austrian law would not look to the law 
of the situs to determine its characterization; consequently the internal 
provisions of the Austrian Code were applicable. There seems some doubt 
whether the Reichsgericht was right in thinking that Austrian law would 
not determine the characterization of the property by reference to the 

'"Tribunal of Como, Nov. 7, 1899, (1899) RIVISTA DI DIRITTO INTERNAZIONALE 556. An 
account (in French) of the earlier history of the case may be found in (1898) RIVIsTA 97. 

"°EINFUEHRUNGSGESETZ ZU:M BuERGERLICHEN GESETZBUCH arts. 24, 25 . (Introductory 
Act to the German Civil Code). 

51/d. arts. 27, 28; Cf. ~E, STAUDINGERS KoMMENTAR 763 et seq. 
"'Reichsgericht, July 5, 1934, Rgz 145, 85; (1935) Nouv. REVUE 82 . 
.. ABGB art. 300 (Austrian Civil Code). 
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law of the situs,54 but it is submitted that the court was clearly right in 
seeking to determine the question by the Austrian conflicts rule, when 
that law had already been chosen as the law governing the succession. 
(ii) Tangibles 

The problem that arises with regard to tangible property, which is 
de facto movable, but treated as immovable by the law for certain pur
poses, is different from that involving interests in' land. In the latter 
case, as we have seen, the principles of effectiveness and security of 
transactions require that the characterization of the law of the situs be 
everywhere respected. The case is otherwise with regard to de facto 
tangible movables. Security of transactions is not achieved by respecting 
the characterization of the situs, because the situs may change; the 
principle of effectiveness! indicates only that the law of the situs at any 
given time has effective control over the property, but not that its 
characterization should attach to the property even if it is moved to 
another situs whose law adopts a different characterization. 

What is required is a criterion to determine the nature of the property 
as movable or immovable, a criterion that will give consistent results, 
and not depend upon the variable accident of situs. What criterion 
could be better than the objective test of fact? It is true that this test 
could not apply to intangible rights such as mortgages and rent-charges, 
whose only existence is the creature of the law.55 It is, on the other 
hand, a thoroughly suitable test for tangible property, whose nature 
may be decided factually and objectively, without the possibility of 
variation from one country to another. Slaves, farm implements, books, 
furni ture, horses, and the like are beyond the shadow of a doubt movable, 
whether found in Greenland or the Antipodes, and no better test can be 
found for determining their nature than the simple enquiry of what, in 
point of fact , they are. 

But what of the law that may say that they are immovable? The 
answer is simple. If the law of a certain country says that, e.g., slaves 
are to be treated as immovable, that relates to the method of disposition 
of such property under the law of that country and means nothing more. 
As Russell, J., said of the doctrine of conversion: 

"It has no relation to the question whether the property is movable or im
movable. The doctrine ... is that real estate i~ treated as personal estate, or 

"'See note in (1935) Nouv. REVUE 84. 
""It is also recognized that it will not apply to alleged "fixtures", whose de facto char

acter is the very point at issue. With regard to fixtures, see note 7 supra. 
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personal estate is treated as real estate; not that immovables are turned into 
movables, or movables into immovables."56 

This is equally applicable to the rules of law of various countries which 
treat de facto movables as de jure immovables. That is to say that such 
a provision of any given system of law should be taken as authority for 
how the property in question should devolve if the given system of law 
is selected as the law governing the devolution; at the same time, it 
should have no effect at all in determining the nature of the property 
for the purpose of selection of the choice of law rule, any more than the 
doctrine of equitable conversion determines the nature of property as 
movable or immovable for the purpose of choosing the applicable law. 

This view finds considerable support in the cases, and those which do 
not seem to follow it are nevertheless believed not inconsistent. In this, 
as in so many topics in the conflict of laws, the courts are found to state 
rules which apply to the case at bar, but ignore the fact that the rules 
they state are in such general terms> that they will also seem to include 
other cases to which they are not properly applicable. Thus in these 
property cases , it is frequently said that the nature of property must be 
ascertained by reference to the law of the situs. This rule will apply 
most appropriately to the cases ofl interests in land, but not necessarily 
to de facto movables. Further, in the slave cases, it is frequently said 
that the nature of slaves as movable or immovable must be determined 
by the law of the situs; this again is perfectly applicable when the law 
of the situs is the law to govern the questi.on of title, and the slaves have 
not actually been moved to another state. It will not, however, apply, 
at least with the same cogency, in the cases where the so-called immovable 
property is moved. Consequently, it is not thought that dicta to this 
effect made in cases which did not present the problem of the moving 
of "immovable" property are controlling in cases which did. 

Ex parte Rucker51 involved the question of whether an equitable 
mortgage of land in Antigua included the slaves on the land. The law 
of Antigua was applied1 to determine the nature of the slaves as realty 
or personalty, and it was held that by its law they were realty, and so 
would pass with the land. It is clear that the law of Antigua was the law 
governing the effect of a mortgage of land there situated, including its 
effect on slaves there situated (as these were), and so there is nothing 
in this decision inconsistent with the view put forward that the local 

,,..In re Berchtold, [1923] 1 Ch. 192, 206 ; quoted ~upra note 19. 
"'3 Dea. & Ch. 704 (Bankruptcy Ct. 1834) . 
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law may determine bow such property shall devolve in transactions that 
are governed by the local law, but shall not affect the nature of the 
property for purposes of choice of law. 

McCollum v. Smith68 involved the devolution of slaves on a Louisiana 
plantation owned by a Tennessee domiciliary. By the law of Louisiana, 

"Slaves in this territory are considered immovable by the operation of law, 
on account of their value and utility for the cultivation of the lands, and there
fore they may be mortgaged."59 

Another provision says: 
"Slaves, though movable by their nature, are considered as immovables by 

operation of law."60 

It was held, following Story's view,61 that the law of the situs had the 
power to determine the nature of property within its boundaries ; con
sequently, these slaves passed as immovables under the law of Louisiana. 

Williamson v. Smart,62 on the other hand, held that the provision of 
Virginia law that slaves should descend like land, did not affect the 
devolution of slaves situated in Virginia and owned by a North Carolina 
domiciliary. The slaves were held to be chattels, and so governed by 
the law of the domicii. 

These two cases are prima fade inconsistent; the former would seem 
to be authority against the contention here put forward, and the latter 
in favor. If, therefore, they are taken at their face value, the support 
of one would seem to negative the opposition of the other. Professor 
Beale, however, reconciles them.63 He points out that in M cCollum v. 
Smith the law of Louisiana, being the law of the situs, controlled the 
devolution of the slaves, whether they were movable or immovable; and 
since it said that they should descend as immovables, the Tennessee 
courts respected this determination. In Williamson v. Smart, on the 
other hand, while the devolution of the slaves was again controlled by 
the law of Virginia, as being the law of the situs, the Virginia rule of 
distribution was only intended to apply to Virginia domiciliaries, and so 
did not affect the property of one domiciled in North Carolina. The 
suggestion is that the devolution of tangible movables is governed by 

""Meigs 342 (Tenn. 1838). 
"'DIGEST 1808, B. 2, c. 2, art . 19. 
"°CODE OF 1825, B. 2, c. 2, art. 461. 
81STORY, loc. cit. supra note 35 . 
.. Cam. & Nor. 146 (N. C. 1801) . 
eti3EALE, op. cit . supra note 2, at 9.H -9.l7. 
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the law of the situs; and the law of the situs normally refers the question 
to the law of the domicil, but need not do so.64 In the two cases under 
consideration, Louisiana law ( as construed by the Tennessee courts) did 
not ref er the question to the law of the domicil, but said that all Louisiana 
slaves should devolve as immovables. Virginia law, on the other hand, 
(as construed by the North Carolina courts) did refer the question to 
the law of the domicil, its provision with regard to slaves ref erring only 
to estates administered under the internal law of Virginia.65 

If this interpretation be adopted, theQ neither of the cases just men
tioned is in conflict with the present submission, since the effect of the 
Louisiana law -in M cC ollum v. Smith was not to make the Tennessee 
courts treat the slaves as immovable, but to determine the method of 
their devolution once Louisiana law had been chosen as applicable as 
the law of the situs. If, on the other hand, this interpretation is not 
adopted, then, as already observed, one case is as much in favor! as the 
other against; moreover, it is clear that neither case considered the acute 
problem of what happens when "immovables" are moved. 

Further, another case of approximately the same date as McCo-llum 
v. Smith pointed out very clearly what is believed to be the true nature 
of the problem involved in these slave cases. Th.is was Sneed v. Ewing.66 

It involved title to a slave kept in Kentucky by an Indiana decedent. 
Kentucky law provided, that for certain purposes slaves should be treated 
as real estate; and the question was: Did this make slaves immovable 
for purposes of conflict of laws, i.e., subject them f_or all purposes to 
the law of the situs, or were they still movable property to which the 

°'This is illustrated by the statutes of Illinois and Mississippi which provide that the 
property of intestate non-residents shall be distributed according to the local internal 
law. On this whole question, see Griswold, Renvoi Revisited (1938) 51 HARv. L. REV. 1165, 
1194-1197. 

""Support is lent to this view by the Kentucky decision of Sneed v . Ewing, 5. J. J. Mar. 
460, 477 (Ky. 1831). Speaking of the rule mobilia sequw,,twr personam, Robertson/ C. J ., 
said: "The rule is not universal, because it is not obligatory on a state that withholds its 
assent to it. The 'droit d'aubain' of France was not finally repealed until 1819 . . .. It is, 
therefore, not a necessary, but a customary law of nations,. and is called a law of comity." 
Further support is perhaps lent by Lynch v. Provisional Government of Paraguay, L . R. 
2 P. & D. 267 (1871), in which Lord Penzance asked the question "In what sense does 
the English law adopt the law of the domicil ?", and answered it by holding that only 
the law of the domicil at the time of death was to be applied, and not. subsequent changes 
therein. Both these cases make it clear that the lex domicilii is not applied proprio vigore, 
but in the sense that, and only if, the situs sees fit . 

""5 J. J. Mar. 460 (Ky. 1831), cited supra note 65 . 
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law of the domicil would apply? In a very learned judgment (which is 
most instructive as to the state of conflict of laws before the appearance 
of the first edition of Story), Robertson, C. J ., said: 

"Considering them merely as property in the abstract, are they personal or 
real estate ? They must surely be admitted to be personal. They are persons, 
and are, therefore , in their nature personal. They are movable and perishable, 
and therefore, are not real in their nature. The law, which imparts to them, 
for a special purpose and to a qualified extent, the factitious quality of realty, 
still considers them, for most purposes and to a greater extent, personalty."67 

Consequently, in this case they were held to be governed by the law 
of the domicil.68 

The case of Minor v. Cardwell69 involved the interesting situation where 
"immovables" had been moved. One of the purposes for which Kentucky 
law treated slaves as immovable was that they could be held by the wife 
as separate property, as real estate, and so not be subject to the hus
band's debts. When Kentucky domiciliaries moved into Missouri, bring
ing their slaves with them, was this character still impressed on the 
slaves in Missouri? By Missouri law slaves were personal property, and 
became the absolute property of the husband, and so were liable for his 
debts. The court had no hesitation in deciding that the slaves were 
movable, and governed by Missouri law. 

"To say that the slaves were real estate here, is to import the law of Kentucky 
into this state, and make it operate ex proprio vigore in opposition to the well 
settled rules of our own law .... It is an attempt to bring property within our 
jurisdiction, and hold it by virtue of a foreign law, in a manner and by a tenure 
different from what is recognized by our own rules and regulations."70 

Similarly, on the Continent, the courts have refused to treat as im
movables what were clearly de facto movables outside the jurisdiction 
where they were "immobilised". Thus the Cour de Cassation in 1862 
held that an annuity of six thousand ducats "immobilised" by royal 
command in the Public Registry in Naples represented, nevertheless, 

,,,Id. at 482. 
68On _the application of the law of the domicil, see supra pp. 754- 55 . Some of these older 

cases often made the distinction of realty and personalty rather than movables and im
movables, which was said above (supra p. 743) to be proper to conflict of laws. On this very 
question see Sneed v. Ewing, 5 J. J. Mar. 460, 476-480 (Ky. 1831). 

0037 Mo. 351 (1866). 
70/d. at 356. On the other hand it is now recognized that matrim!Onial property rights 

acquired under a former domicil will be recognized after the domicil has been changed. 
See BEALE, op. cit . supra note 2 at 1016-7; RESTATEMENT PROPERTY (1936) §§ 292-3 . Cf. 

De Nicols v. Curlier, [1900) A. C. 21. 
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( for purposes of taxation) a movable interest.71 Similarly the Court of 
Appeal of Cologne has held that pictures and books "immobilised" by 
the law of the situs, Kur-Trier, (for purposes of matrimonial property) 
retained their movable character in spite of such provision.72 But per
haps the best case of all was that in which the horses and carriages in a 
livery stable were "immobilised" by the mortgage of the business enter
prise of which they formed a part. This took place under the law of 
Basel. The horses were subsequently hired in Basel and driven into 
Baden, where they were attached by a creditor of the owner-mortgagor. 
The Baden court held, of course, that the "immobilisation" under the 
law of Basel could affect the manner in which the horses would be treated 
under Basel law, but not affect their nature for the purposes of conflict 
of laws. Consequently, the rights of the attaching creditor in Baden 
were not affected by the prior "immobilisation" in Basel.73 The same 
has been held with regard to railway carriages that had been "immo
bilised" . by a mortgage and subsequently moved; the court said that 
property that is movable by nature does not lose this quality by reason 
of the fact that it is declared attached to an immovable.74 

It appears, then, that the decided cases, taken as a whole, are in 
support of, rather than against the contention here made that the nature 
of tangible property as movable or immovable should be determined by 
the objective test of what the property in fact is. Some of the English 
leasehold cases have gone on this factual basis and held that leasehold 
property, being immovable in fact, must be treated as such for purposes 
of conflict of laws.75 The same argument would seem to apply with 
even greater force to de facto tangible movables, as there is no one 
system of law (such as the law of the situs in the case of interests in 
land) which can otherwise provide a sure criterion. By adopting the 
objective test of the de facto nature of the property, the conflict of laws 
may avoid an excessive addiction to fictions,76 and provide a simple and 
sure criterion for one problem of characterization. 

B. TANGIBLES AND INTANGIBLES 

As pointed out above,77 the distinction between tangibles and intan-

""Cour de Cassation, July 28, 1862, Sirey, 1862 I. 988 . 
.,.Appelationsgerichtshof Koln, Jan. 4, 1834, 19 Rhein Archiv 234. 
'"Oberlandesgericht Karlsruhe, Dec. 12, 1892, Puchelts Zeitschrift 25, 46. 
1•Oberstes Landesgericht Bayern, Nov. 11, 1882, Seufferts Archiv 38, 213. 
'"See Freke v. Lord Carbery, L. R. 16 Eq. 461 (1873), quoted supra p. 744. 
"'Cf. BEALE, op. cit. supra note 2, at 936. 
77Supra p. 741. 
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gibles is different from that between movables and immovables. Tangible 
property may be movable or immovable; movable property may be 
tangible or intangible.78 The distinction to be made is different; so is 
the method of making it. Neither of the tests suggested for distinguish
ing between movables and immovables will be applicable to tangibles 
and intangibles: not the test of the situs, because if the property is in
tangible it has no situs, and therefore to speak of its situs is to assume 
that it is tangible; nor the objective test of its de facto character, because 
the character of intangibles can only be ascertained de jure.79 To illus
trate this last point, shares in a company or corporation are commonly 
represented by some document, usually a share certificate; under some 
systems of law the right is embodied in the document, and title to the 
shares passes by delivery of the certificate; under other systems of law 
this is not the case; therefore, whil~ it is true that the certificate itself 
is undoubtedly a de facto tangible, nevertheless title to the shares can 
only be ascertained in the latter case by reference to the law governing 
the corporation and the issuance of its obligations. 

Much of the confusion which prevails in English conflict of laws with 
regard to the assignment of debts and choses in action80 is believed to 
be due to a failure to distinguish clearly between the assignment of 
tangibles and the assignment of intangibles. It would seem that in the 
case of tangible property the law of the situs provides the most suitable 
test.81 Dicey has attempted to extend this rule by applying it also to 
intangibles "in so far as by analogy a situs can be attributed to a debt."82 

The unsuitability of this rule is attested by the fact that it was expressly 
disapproved by Scrutton, L. J., in Republica de Guatemala v. Nunez,83 

and by Maugham, J., (now L. C.) in In re Anziani.84 

'l'8J:t would appear, further , that immovable property might be intangible, as under the 
systems of law that hold, e.g., mining concessions to be immovable. Messimy v. The Regis
try citation held a Russian mining concession to be both movable and tangible ; see 
supra p . 

.,..CJ. P.owell, Business Situs of Credits (1922) 28 W. VA. L. Q. 89 , 91 : "That there is no 
such animal as the 'situs' of a debt in rerum natura is evident from the fact that its 'situs' 
for garnishment differs from its 'situs' for taxation." "As the existence\ of intangibles can 
only be ascertained de ju.re, the same applies to their characterization. This is not to deny 
that in many case~ their nature as intangibles is obvious." 

""See CHESHIRE, op. cit. supra note 2, at 438-458. 
81DICEY, vp. cit. supra note 2, Rule 152 . Partial support in CHESHIRE, id. 434. 
80DICEY, id. Rule 153. 
s.,[1927] 1 K. B. 669', 693 (C. A.). 
"'[1930] 1 Ch. 407, 419-22. 
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Nevertheless, the courts do, in many cases, speak of the "situs" of 
an intangible, and it seems that there are some cases where this can 
hardly be avoided. Thus the Treaty of Peace Order, 1919, Article I, 
cl. (xvi) referred to 

"all property, rights and interests within His Majesty's Dominions or Pro-
tectorates belonging to German nationals. . . ." 

As a result of this, the English courts have been called on to determine 
how far "rights and interests" connected with more than one system of 
law are "within His Majesty's Dominions". Sutherland v. Administrator 
of German Property85 was concerned with a right of action against a 
British shipping company by a German insurance company doing busi
ness in New York, suing as assignee of an American exporting firm whose 
goods had been lost on the shipping company's vessel, and whose loss 
had been paid by the assignee. The Court of Appeal held that this right 
of action was "within His Majesty's Dominions", Scrutton, L. J., saying: 

"What is the situs of a chose in action? There is considerable authority for 
the view that the situs is where the chose in action can be recovered-n.:tmely, 
where the defendant against whom the claim is made is residing."86 

The learned judge went on to accept this view as applicable to the instant 
case, holding it to be immaterial that the bills of lading and letter of 
subrogation were at the material time in the United States. This followed 
the earlier case, decided by the same court, of Administrator of German 
Property v. Russian Bank for Foreign Trade. 81 On the other hand, 
where a claim was brought in England with respect to a family agreement 
for the distribution of property among the donor's children, the agree
ment being governed by German law, the House of Lords held that, the 
plaintiffs not being entitled to sue on the agreement by German law, 
there was no property in England, on the ground that there was no 
right of action in the plaintiffs. This was decided expressiy without 
prejudice to the question whether the Administrator of German Property 
would be entitled to the proceeds of an action brought by the proper 
plaintiff on behalf of German nationals.88 

How should the nature of property as tangible or intangible be ascer
tained? To take the case already mentioned of a share certificate, sup
pose the certificate is issued by a corporation of country X, by whose 

""[1934] 1 K. B . 423 (C. A.) . 
80/d. at 430. 
eiunreported; cited in the Sutherland case at 431. 
88Hartmann v. Konig, 50 T . L. R. 114 (H. L. 1933). 
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law title to the shares passes with title to the certificate, and the certi
ficate is transferred in country Y, by whose law only registration in Che 
books of the corporation is an effective trans£ er of title to the shares. 
Different effect may be given to this transaction according to whether 
it represents the transfer of a tangible or an intangible. How should 
the nature of the property as tangible or intangible be ascertained? 

It is submitted that there is only one reasonable criterion for answer
ing this question, and that is the law which creates the obligation. The 
law of the situs of the certificate is inappropriate for the reason already 
given, that the interest, if intangible, has no situs, and for the further 
reason that, even if one were to adopt the criterion of the law of the situs 
of the certificate, that may vary from time to time, and the security of 
transactions requires some more definite test than the accident of situs. 
Moreover, the principle of effectiveness requires that any forum called 
on to adjudicate with respect to the shares should follow the law gov
erning the corporation, as that is the only law under which rights in or 
against the corporation can ultimately be determined. Consequently, the 
law creating the obligation seems to be the most suitable test for deciding 
whether property is tangible or intangible, since it provides one simple 
test which will always be applicable, independently of the accident of 
situs, and since it is the only law which can effectively control the ques
tion in the last resort. 

The above test is submitted as the suitable rule for determining by 
what law the characterization of property as tangible or intangible 
should be ascertained. It says nothing as to how the law thus chosen 
should decide the question. For the purpose. of what is strictly conflict 
of laws, there do not seem to be many cases in which the problem arises. 
Thus it is clear that ordinary mercantile debts are intangibles and that 
chattels are tangibles. The border line cases are such forms of property 
as negotiable instruments and shares. The former seem to be treated 
as tangibles under English law, and so their assignment governed by 
the law of the situsf though this is usually labelled the lex loci actus.89 

(It is clear that the law of the place of the assignment and the law of 
the situs of the instrument are the same). An insurance policy has been 
held a "chose in action which has no locality."90 With regard to shares, 

""Alcock v . Smith, [1892) 1 Cb. 238 (C. A.) (bill of exchange); Embericos v. Anglo
Austrian Bank, [1904) 2 K. B. 870 (cheque); Koechlin v. Kestenbaum, [1927) 1 K. B. 
889 (C. A.) (bill of exchange); Bills of Exchange Act, 1882, 45 & 46 Vrcr., c. 61 § 72. But 
note that (under the Act) the rule is different for an "inland bill" as regards the payer. 
~ v . Abdy, 17 Q. B. D . 309, 312 (1886). Cf. Carter v. Mutual Life Insurance Co., 10 
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English law, while recognizing the right of the law of incorporation to 
determine the effect of a trans£ er vis-a-vis the corporation, determines 
the effect of a trans£ er as between the parties by the law of the place 
where the certificate was dealt with.91 It appears, then, that the certi
ficate is regarded as pro tanto a tangible, title to which may pass by the 
law of the situs.92 

In the United States, still speaking strictly of the conflict of laws, it 
appears that a bond, a check, and a certificate of stock are all regarded 
as tangible, i.e., embodied in the document; but the reservation is still 
made that only the law of the state of incorporation can determine the 
title to the share.93 In Disconto-Gesellschaft v. United States Steel Cor
poration94 it was held that a title validly acquired by the transfer of a 
certificate of stock indorsed in blank according to the law of the situs at 
the time of such trans£ er would be recognized by the law of the state 
of incorporation. 

As soon as one enters the field of taxation the determination of what 
is tangible and what intangible becomes of very great importance. This 
is a question too great to be considered here in any detail. However it 
may be noticed that recent American decisions have held that land sub
ject to a contract of sale, and trust certificates of real estate, remained 
tangible immovables,95 whereas a share in a partnership doing business 
in another state, certificates of stock, bonds, a savings account, and a 
life insurance policy have all been held intangible.96 It is clear, however, 
that different considerations operate to determine the nature of property 
as tangible or intangible in these taxation cases from those applicable 

Hawaiian Rep. 559 ( 1896), which similarly distinguished between the law under which 
the policy was issued and the law governing the alleged assignment. 

91Colonial Bank v. Cady, 15 App. Cas. 267 (1890). 
02On this whole question see Dicey's Note 29, The Sit'lts of Ch oses in Action and of 

Ships DICEY, op. cit. supra note 2, at 99 1. It is believed unfor tunate to speak of the 
"situs" of a chose in action ; but this note is useful as giving the relevant material. See 
also FaJconbridge, Situs and Transfer of Intangibles in the Con fl ict of L=s (1935) 13 
CAN. B. REV. 265; and (1939) 15 CAN. B. REV. 239-40. 

""See BEALE, op. cit . supra note 2, at 984-5 . 
°'267 U. S. 22 (1925). 
96Paul's Estate, 303 Pa. 330, 154 At!. 503 (1931) (supra, p. 746); Senior v . Braden, 295 

U. S. 422 ( 1935) (supra note 45) . These represented cases where the determination of 
tangible or intangible and movable or immovable were the same. 

00B!odgett v. Silberman, 277 U . S. 1 (1928). Cf. Baldwin v. Missouri, 281 U . S. 586 
(1930), and Beidler v . South Carolina Tax Commission, 282 U . S. 1 (1930). 
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in the ordinary cases of conflict of laws.97 These special considerations 
are believed outside the scope of the present article.98 

"'Cf. Powell, Busint,ss Situs of Credits (1922) 28 W. VA. L. Q. 89, particularly pp. 90-91. 
For English Taxation cases see Brassard v. Smith, [1925] A. C. 371 (P. C.); Erie Beach Co. 
v . Attorney-General for Ontario, [1930] A. C. 161 (P. C.); Garland v. Archer-Shee, [1931] 
A. C. 212. 

118por further reference see Otis, What is Tangible Property? (1927) 1 CoNN. B. J. 146; 
Powell, lac. cit. supra note 97 ; Notes (1931) 41 YALE L. J. 140, (1926) 35 YALE L. J. 357. 



A GLOSSATORIAL STUDY 
HERBERT D. LAUBE* 

THESE are the facts of a recent Alabama chicken case.1 Early Mc-
Whorter was charged with having taken and feloniously carried 

away two hens, of value of one dollar, which were the personal property 
of one Miller. So dissatisfied was he with the injustice of his conviction 
in the Circuit Court of Marshall County that he appealed to the Court 
of Appeals of Alabama. Early was charged with feloniously taking two 
hens. The evidence clearly showed that it was two chickens that he had 
feloniously carried away. This, Early claimed, was a fatal variance. In 
taking his appeal, he staked his faith on the strength of words, those 
magic obstacles of the common law. 

In Alabama, where the spectral forms of those vanishing common law 
ghosts still linger, his faith was well placed. But Early didn't know his 
chickens. Tested by the decision of the Court of Appeals, Early's felo
nious ability far outran his glossatorial acumen. He should have felo
niously chosen roosters, not hens. The Court of Appeals affirmed his 
conviction. So Early invoked the aid of the Supreme Court of Alabama 
to obtain that perfect justice for which his heart yearned. But the 
Supreme Court denied to him a writ of certiorari;2 that quenched Early's 
hopeful heart. The Court of Appeals had said there was no variance 
because "a chicken is a hen, and a hen is a chicken." From that ill
advised pronouncement Early had no appeal. 

The question that now arises in the heart of every sympathetic Amer
ican is: Did Early receive glossatorial justice ?3 The emphatic answer 
is "No". If a chicken is a hen and a hen is a chicken, what is a rooster? 
Stated syllogistically, the glossatorial approach of the court seems weak. 

A chicken is a hen. 
A hen is a chicken. 
Therefore: All chickens are hens. 

*B.L., University of Wisconsin ( 1903), A.M., University of Michigan ( 1911), LL.B., 
Columbia University (1916), SJ.D., Harvard University (1924); Professor of Law, 
Cornell University; Member of the Wisconsin Bar; Author : WoooRuFF's CASES ON QUASI 
CONTRACTS (3d ed. 1933); The Right of an Employee Discha,rged for Cause (1936) 20 
Mnm. L. REV. 597; The Defaulting Employee (1935) 83 U. OF PA. L. REV. 825; Right of 
Testator to PatUperize His Helpless Dependents (1928) 13 CoRN. L. Q. 559; Good Will in 
Professional Partnership (1927) 12 CORN. L. Q. 303; and numerous other articles in various 
legal periodicals. 

1McWhorter v . State, 28 Ala. App. 476, 188 So. 268 (Ala. 1939). 
'McWhorter v. State, 237 Ala. 598, 188 So. 269 (1939). 
-rhere are many ways of committing an analytic fallacy. The basic trouble is not with 

the analysis but with the analyst. DEWEY, CONTEXT AND THOUGHT (1931) 207. 
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My farmer friends tell me that about half of all the baby chickens born 
are roosters and that it is the ravenous human appetite for spring deli
cacies which has that noticeably devastating effect upon the young 
roosters; but it stops short of their extinction. Biologists tell us that if 
all chickens were hens and no chickens were roosters the chicken world 
as well as the world of chickens would vanish. Who shall doubt the 
word of biologists? 

Webster says that a rooster is a bird which roosts. Syllogistically 
stated, the matter stands thus: 

A hen is a rooster. 
A rooster is a rooster. 
Therefore: All chickens are roosters. 

The popular idea prevails that a hen is not a rooster.4 This glossatorial 
confusion can easily be eliminated by the scientific approach. "Descrip
tion" is the magic word of science. Should not the judicial process be 
scientific? Then, for purposes of glossatorial precision, let us resort to 
description. 

A hen is a hen by sex, but a rooster by instinct. 
A rooster is a rooster, both by sex and by instinct. 
Therefore: Chickens are roosters by instinct regardless of sex. 

If Early continues in his felonious ways, on his next felonious escapade 
he may carry away two roosters . Then, if on his trial, the state proves 
that Early took two chickens, there will be a variance according to 
Alabama logic and Alabama's glossatorial justice will be faultless. If a 
hen is a chicken and a chicken is a hen, then in Alabama, the rooster 
must be in a category by himself. Otherwise, the courts of Alabama will 
have to revise their chicken dicta not only for purposes of felony but 
also to symbolize reality. 

To the glossators, words may be the keystone of life, but professionally 
glossators are in disrepute.5 To the realist, words are the symbols of 

'The rigidity of one's conception bas no necessary relation to reality. Usually, it is 
merely a mental affection, as blinding as it is irritating. CHASE, THE TYRANNY OF WORDS 

(1938) . 
"The conundrum: "When is a bog not a hog?" is solved in State v. Hedrick, 272 Mo. 502, 

199 S. W. 192 ( 1917) . The answer is "When it is pork." Literary foundation for this 
judicial riddle may be found in Ivanhoe. Literary classics seldom support true doctrine. 

"Why, how call you those grunting brutes running about on their four legs?" demanded 
Wamba. 
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things. To them, chickens are sexed as hens and roosters. They are 
the birds that are feloniously carried away from their roost. They are 
the roosters by instinct; they are the easy prey of the feloniously in
clined, whether one regards them distributively by sex as hens and roost
ers, or collectively as roosters by instinct. 

The vice of glossation has thrived since the twelfth century. It is 
the glossators who revel in the pseudological in seeking the true meaning 
of words. 6 In 1888 Bryce found 8000 of them in training at the Al 
Azhar in Egypt. 7 Their chief aim in life was to develop dialectical in
genuity. These casuists were quick in argument-keen, adroit, resource
ful. Still, intellectually they were afflicted with the blight of barrenness.8 

Lord Macmillan says9 the legal mind is apt to overestimate the efficacy 
of words; often it satisfies itself with verbal justification.10 The modern 
classical presentation of glossatorial weakness is to be found in "Mechan
ical Jurisprudence"11 which was written by Dean Pound in 1908. 

"Swine, fool-swine," said the herd; "every fool knows that." 
"And swine is good Saxon," said the J ester; "but how call you the sow when she is 

flayed, and drawn, and quartered, and hung up by the heels, like a traitor?" 
"Pork," answered the swineherd. 
"I am very glad every fool knows that too," saidi Wamba, "and pork, I think, is good 

Norman-French; and so when the brute lives, and is in the charge of a Saxon slave, she 
goes by her Saxon name; but becomes a Norman, and is called pork, when she is carried 
to the castle-hall to feast among the nobles . What dost thou think of this, friend Gurth, ha?" 

"It is but too true doctrine, friend Wamba, however it got into thy fool's pate." SCO'IT, 
IVANHOE, Chap. 1. 

For further glossatorial illumination, see Hibschman, Legal Cobwebs (1931) 24 AMER. 
MERCURY 455. 

6Isaacs, "The Law" and the Law of Change (1917) 65 U. OF P A. L. REv. 665, 667; Oko, 
Introduction to "The Law" and the Law of Change (1917) 65 U. OF PA. L. REV. 659. 

7BYRCE, STUDIES IN HISTORY AND J URISPRUDENCE (1901) 655-657. 
"The misuse of words can cause a miscarriage of justice as the misuse of railway signals 

can send a train into the ditch ." DAVIS, THE IRON PUDDLER (1922) Preface. 
6In deciding "on the validity of some nice distinction in logic-we should ask ourselves, 

'What practical difference will it make if I hold one opinion or the other? How will my 
belief influence my action?'" HAZLITT, THINKING As A SCIENCE (1916) 20; see Radin, 
On Legal Scholarship ( 193 7) 46 YALE L . J. 1124, 1130. 

9LAW AND OTHER THINGS (1937) 197. 
10In State v. Campbell, 210 Mo. 202, 109 S. W. 706 (1908), the omission of the word 

"the" from the indictment which charged an offense "against the peace and dignity of 
State" was held to render the indictment defective. The constitutional right of the person 
indicted in the great commonwealth of Missouri entitled him to have the article "the" 
before the word "State" that his right to life, liberty and the pursuit of happiness on this 
mundane sphere might not be jeopardized. But see Note ( 1909) 14 Ann. Cas. 413. 

11(1908) 8 CoL. L. REV. 605. "Cast-iron rules are above all things to be avoided." 
RUSSELL, EDUCATION AND THE Goon LIFE (1926) 31. 
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" If a plaintiff claimed twenty minae when but eighteen were proved to be due 
him, there was no course but to find for the defendant. The proposal to correct 
this and to allow a finding for the eighteen minae due did not meet with Aris
totle's approval. He said : 'A juror who votes acquittal decides, not that the 
defendant owes nothing, but that he does not owe the twenty minae claimed.' 
We smile now at Aristotle's hard and fast deduction, in the face of a manifestly 
absurd result, from bis conception of the trial of an issue."11" 

How far Holmes was from the glossatorial approach Mr. Justice 
Frankfurter reveals in Mr. Justice Holmes anal the Supreme Court.12 

"For the Justice, the Constitution was not primarily a text for dialectic 
but a means of ordering the life of a progressive people. While its roots were 
in the past, it was projected for the unknown future : 

"[To him] 'the provisions of the Constitution are not mathematical formulas 
having their essence in their form; they are organic living institutions trans
planted from English soil. Their significance is vital not formal; it is to be 
gathered not simply by taking the words and a dictionary, but by considering 
their origin and the line of their growth.' "13 

Should glossation be allowed to become one of the lost arts_? Doubt
less Whitehead would answer emphatically "Yes". Glossation would 
seem to be mere verbalism and to him verbalism is of ten symbolized by 
that disastrous presupposition which he labels "The Fallacy of the Per
fect Dictionary.m4 

iuPound, -suf,ra note 11, at 617. 
l.t( 1938) 29. 
a/bid. Inner quotation from Gompers v. United States, 233 U. S. 604, 610 (1914) 
"Whitehead, MoDES OF THOUGHT (1938) 235. 



LIMITATIONS ON THE ENFORCEABILITY OF 
CRIMINAL SANCTIONSt 

ELMER M. MILLION* 

NECESSITY OF A CRIMINAL ACT 

THE doctrine of criminal intent not having always existed. in the law, 
obviously, the question of whether a crime could be committed by a 

guilty intent not accompanied by a wrongful act did not arise until after 
the concept of intent began to be felt. 

The Latin maxim that the intent shall be taken for the act is asserted 
by Staunford, Coke, Hale, and Hawkins, all of whom apparently meant 
it only in treating attempts, in which cases acts had manifested the in
tent. Stephen165 mentions Coke's references to the offenses of imagining 
the King's death, but asserts that even in that offense an act was neces
sary to manifest the intent ; and the fact that even an actual assault 
upon the King was punished as " imagining the King's death" merely 
mirrored the imperfect development of a recognized law of attempts. 
Blackstone166 held that mere intent, however evil, if, unaccompanied by 
an act was not punishable, since "no temporal tribunal can search the 
heart or fathom the intentions of, the mind, otherwise than as they are 
demonstrated by outward actions. It cannot punish for what it cannot 
know"; the impossibility of proof being the real reason that mere intent 
escaped punishment.167 

The constitutions nowhere require an overt act as an element of all 
crime but the common law is regularly credited with requiring it. An 
understanding of the limitations on the legislative power to create offenses 
not requiring a wrongful act by the defendant, necessitates investigation 
of two distinct classes of situations: 

First, those involving vicarious liability, where a wrongful act is com
mitted, but not by the defendant; 

tThis is the third and concluding installment of this article. 
*A.B., Southwestern State Teachers' College, LL.B. , University of Oklahoma (1935 ) , 

J .S.D., Yale Law School (1938) ; Assistant Professor of Law, University of Idaho; Member 
of the Oklahoma Bar; Author : The Enforceability of Prize Figh t Statutes (1939) 27 KY. 
L. J. 152 ; History of the Texas Prize Fight Statute (1939) 17 TEX. L . REV. 152 ; Municipal 
Bankmptcy and the Changing Supreme Court (1938) 9 OKLA. S. B. J. 412; Oklahoma 
Red Flag Statute and the Supreme Court (1937) 8 OKLA. S. B. J . 99. 

"'112 STEPHEN, HISTORY OF THE CRIMINAL LAW OF ENGLAND (1883) 222. 
1904 BL. COMM. *21. 
1e,Intent is used in its ordinary sense and as distinguished from mere desire or thought 

where not coupled with a resolution to effect its end. 
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Second, those where the defendant's liability is predicated on his own 
failure to act. 

After analyzing these separately an attempt will be made to formulate 
a general rule covering both. 

1. Vicarious Liability 

The common element of the various situations grouped in this class is 
the existence of a relationship between the person acting and the person 
charged. The three most prominent of such situations will be separately 
noted: 

(a) Husband and wife 
The wife is not responsible for crimes of the husband to which she is 

not a party, except as he was acting as her agent. As generally stated, 
however, the common law imposed liability upon the husband for offenses 
committed by the wife in his presence, at his command, or with his 
consent.168 His responsibility for acts which he had commanded or other
wise participated in presents no problem, since based on his own com
plicity; but his liability for acts committed in his presence without his 
command or participation must be more closely examined. 

The basis for such liability is that whatever the wife does in the pres
ence of her husband is presumably done at his command and by his 
coercion, his liability being founded on his implied participation. The 
presumption being rebuttable, the husband can escape liability by evi
dence in disproof of such coercion.169 Even where his lack of consent is 
shown, the husband is by some authorities held responsible for his wife's 
acts by reason of his mere presence, since he is held to have the right 
and duty to control her conduct.170 Indeed, some cases have held him 
responsible for acts of the wife committed both in his absence and with•· 
out his consent.171 Again, it has been asserted that the husband is liable 
for any act of the wife punishable merely ·by pecuniary forfeiture, 
whether enforced by civil or criminal process.172 

Most of the decisions cited in this connection involve either liquor 
law violations or houses of ill-fame. From the welter of conflicting 

"'"Husband and Wife, 30 C. J. § 422; United States v . Birch, 24 Fed. Cas. 1146, No. 
14,595 (.C . C. D. C. 1809) . 

ieosee note 181 infra. 
170STEWART, LAW OF HUSBAND AND WITE (1885) § 68 (of the array of cases cited as 

authority only a few are in point). 
ml BISHOP, CRIMINAL LAW (9th ed. 1923) § 891a. 
172BISHOP, STATUTORY CRIMES (3d ed . 1901) § 1025. 
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principles asserted by them, an attempt has been made to explain them 
as really based on principles of liability consistent with those advanced 
herein. 

These cases held the husband liable where he merely assented, or 
knew without assenting,173 or even where he objected,174 or was ignorant 
of the sales,176 or was absent176 from the house at the time of the sale, 
and although the house was owned by the wife and the business operated 
by her solely and for her personal account. The reasons given were, 
variously, that the husband's mere presence gave rise to a presumption 
of coercion which had not been rebutted,177 that he was head of the 
household and had the common law duty of restraining his wife's im
proper conduct or illegal use of the house,178 although some of the cases 
conceded that if the husband were in fact unable to control his wife, he 
could avoid liability.179 His use of reasonable means to prevent such 
conduct was generally held necessary, however.180 

In all of these cases the husband and wife lived together, and the 
court apparently disbelieved the husband's testimony, the subterfuge of 
pretended objection or "colorable" disapproval being expressly noted 
in some decisions. The extreme difficulty of proving consent or approval 
and the common knowledge of the improbability of actual disapproval 
alike make unobjectionable a conviction without such proof being re
quired, where the defendant is given an opportunity to prove lack of 
consent. Similar considerations have resulted in the upholding of stat
utes placing the owner or occupier of premises under an absolute liability 

""'Commonwealth v. Wood, 97 Mass. 225 (1867) (if husband was present and had 
knowledge, he is conclusively presumed to approve, unless he shows the contrary. The 
offense: keeping a bawdy house). 

"'Commonwealth v. Carrol, 124 Mass. 30 (1878); Commonwealth v. Kennedy, 119 Mass. 
211 (1875). 

175Commonwealth v. Walsh , 165 Mass. 62, 42 N. E . 500 (1895). 
170Hasbrouck v. Weaver , 10 Johns. 247 (N. Y. 1813). Contra: Pennybaker v. State, 

2 Blackf. 484 (Ind. 1831). 
177Commonwealth v. Pratt, 126 Mass. 462 (1879); Commonwealth v. Keller, 20 How. Pr. 

280 (N. Y . 1860) . 
178Commonwealth v. Kennedy, 119 Mass. 211 (1875). 
1"'Commonwealth v. Carrol, 124 Mass. 30 (1878) (there is a prima fade presumption that 

he can control his wife). In reversing the conviction of an innocent husband, the Georgia 
court said: "If he cannot prevent or dares not to protest in a case where the 'weaker 
vessel' will not acknowledge his dominion, he may be an object of ridicule and pity, but 
is not subject to the penalties of the criminal law." Lumpkin v. Atlanta, 9 Ga. App. 4 70, 
473, 71 s. E. 755 (1911). 

180Commonwealth v. Walsh, 165 Mass. 62 , 42 N. E. 500 (1895). 



770 THE GEORGETOWN LAW JOURNAL [Vol. 28 

for failure to achieve the required standard in regard to such conditions 
on his premises,181 or at least not excusing even actual ignorance except 
upon clear proof of due care. Some of the opinions in the cases cited 
above show at least a vague feeling of the fairness of such a rule, both 
in the liquor cases and in bawdy house prosecutions. 

The decisions, asserting liability of the husband for his wife's offenses 
where punished by mere pecuniary fine or forfeiture, whether criminal or 
civil in nature, advance the argument that, since the husband gets the 
wife's earnings, he should pay for her offenses,182 or that as she may have 
no means of payment, his liability is necessary to induce him to restra1n 
her actions.183 The Married Women's Acts make the first reason obso
lete, and the cases citing the second reason are explainable on other 
grounds ; 184 but insofar as the public welfare offenses are considered as 
public torts, such liability is as reasonable as in the case of ordinary 
torts,185 liability in the latter category being well recognized at common 
law. But the same change of conditions which resulted in statutory 
modification of the husband's liability for torts of his wife prevent the 
application of a general principle of liability for fines imposed against 
the wife ; so the real nature of the husband's liability is that, in the 
interest of public welfare in preventing such nuisances in the home, he 
can be held to an obligation to maintain properly the premises where 
he resides. Common knowledge infers his power of control and ques
tions any claimed ignorance or futile opposition on his part. 

For acts of the wife away from home and not in his presence, his 
liability cannot be successfully asserted, and the same is true of the more 
serious offenses, where the punishment or imprisonment entailed would 

181An excellent example on this point is State ex rel. Seeburger v. Tillotta, 202 Iowa 1218, 
211 N . W. 721 (1 92 7), in which a statutory mulct tax upon liquor nuisances was assessed 
against property owned by the wife, who disclaimed participation in and professed objec
tion to her husband's use of the premises for such purposes. See lowA CooE (1935) 
§§ 2032, 2051. 

,.,.,Rather v. State, 1 Port. 132 (Ala. 1834) (husband liable for fine imposed upon wife 
for obstructing highway with fence. Case antedated passage of Married Women's Act). 

183Rather v . State, 1 Port. 132 (Ala. 1834) ; Hasbrouck v. Weaver, 10 Johns. 247 (N. Y. 
1813). 

-rhe Hasbrouck case involved sales of liquor by the wife in the home. In Rex v. 
Crofts, 7 Mod. 397, 398, 87 Eng. Re. 1316, 1317 (K. B. 1739) , the court said : "I know 
of no case where the prosecution was against a married woman for a penalty, with corporal 
punishment for failure to pay the fine , which held the husband liable." 

111"For general statements of tort liability both at common law and under statutes, see 
Husband and Wife, 30 C. J. § 413. 
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make his loss outweigh the considerations of public convenience involved. 
His liability for conditions in the home apply to nuisances and similar 
continuing states of affairs, and not to single acts done in his absence 
or in circumstances clearly indicative of his opposition and of a sudden 
nature incapable of prevention because unforeseeable and incapable of 
interruption because completed at once.186 

(b) Parent and child 
It is axiomatic that the parental relation imposes upon the parent no 

criminal liability whatsoever for acts of his child to which he is in no 
way a party.187 This fundamental principle of criminal law was appar
ently quite satisfactory a century or so ago, but developments since 
then have to a certain extent limited its application. The presumption 
of coercion raised in the case of offenses by the wife does not exist as to 
offenses by the child; 188 and, although a child like anyone else is excus
able in case of duress, the mere command of the parent affords the child 
no defense.189 

Even as the increased danger of grave injury by negligence has caused 
a modification of the parent's freedom from liability for torts of his child, 
notably by statutes involving operation of automobiles by the child,190 it 
is submitted that the trend of modern thought has made exceptions to 
the parent's non-liability for crimes of the child. 

The Juvenile Court Acts, which have made children subject to judicial 
control despite the common law rule of criminal incapacity, have also 
made the parent to an extent answerable by providing that a parent or 
guardian or any other person who is responsible for or contributes to the 
delinquency of a child shall be guilty of an offense.191 While this statute 

""Some writers state that the husband is not liable for offenses committed by the wife 
in his absence, with exceptions in some jurisdictions in the case of liquor violations. The 
foregoing sentences have sought to show the true rule to be otherwise, the liquor violations 
not being an exception but an exemplification of the general rule relative to offenses within 
the husband's actual power of control. The same liability could be and in some juris
dictions is imposed in cases of gambling, assignation, and other continuing nuisances on the 
premises. If the husband clearly proves he is unable to control his wife, he will not be 
personally liable criminally, a though his property involved in the unlawful enterprise is 
forfeited. 

vnLiability of PMent for Crimes of Child, 46 C. J. § 173. 
18111 BISHOP, op. cit. supra note 171, §§ 355, 367 (3). 
,,.Ibid; 1 WHARTON, CRIMINAL LAW (12th ed. 1932) § 384. 
'"°See Notes (1921) 12 A. L. R. 812; (1925) 36 A. L. R.. 1164; (1926) 44 A. L. R. 1509 ; 

(1927) 49 A. L . R . 1523. 
m1 WHARTON, op. cit. supra note 189, § 375. 
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seemingly requires a deviation on the part of the defendant, and is 
not limited in its operation to parents, it facilitates prosecution of a 
parent who is considered at fault although not an accessory in his child's 
offense.192 

Results similar to that gained by the use of the coercion presumption 
in case of offenses by the wife, are secured in offenses of children by 
implying an agency relationship between child and parent. The Massa
chusetts court in Commonwealth v. Slavski,193 upheld the conviction of 
the father for liquor law violations where the evidence merely showed 
violations by the son who occupied the same dwelling. Admitting the 
principle that the mere existence of the parental relationship is not suf
ficient to show agency, and that even simple consent on the part of the 
father would not by itself be enough to impose liability, the\ Court said 
that where a minor son lives with his father and is not shown to be 
emancipated or to have an independent occupation there is foundation 
for an inference of an agency relationship as to acts affecting the house
hold and not apparently done furtively as to the one in control of the 
house. 

While ostensibly based; on a justifiable inference of agency, the fore
going case, in common with the juvenile delinquency statute, is equally 
consistent with the view that apart from a bona fide jury belief in actual 
agency, the non-participating parent may be held to a certain standard 
of control over home and children; and a grievously inexcusable lack 
in the latter regard may entail even a penitentiary sentence. The ability 
of the parent to have controlled the child is a crucial element in such 
liability, but there are probably few instances in which a parent who 
assents to or has knowledge of an intended offense of his child, cannot 
be held responsible where the offense intended or even a different offense 
was committed in consequence of that intent. 

Opportunity to have foreseen the commission of the offense, to have 
prevented it, or to have compelled its discontinuation is quite necessary, 
and a severe penalty upon a parent not having such means of knowledge 
could not be successfully imposed; but even though the jury knew there 
was no agency, the parent guilty only of a shocking disregard of parental 
obligations would be open to conviction through the "agency" device, 

1""The existence of other statutes in the general penal codes making criminal certain 
types of neglect or abandonment, is not overlooked and does not conflict with the foregoing 
statement. 

11'"245 Mass. 405, 140 N . E . 465 (1923). 



1940] ENFORCEABILITY OF CRIMINAL SANCTIONS 773 

and this conviction could thereby entail punishment more severe than 
any provided by the neglect or delinquency statutes, where the offense 
of the child was one of particular gravity and clearly attributable to such 
neglect. Kelley v. State194 suggests such a situation. In that case the 
lower court convicted the parent of second degree murder and acquitted 
the seventeen year old son, who fired the fatal shot in his father's pres
ence but without his command. The father's liability was based on coer
cion, but he had only handed his son the gun without comment. The 
appellate court denied that coercion was shown, so released the father, 
and held that the son's acquittal was proper only because he was in fact 
acting in self-defense, the deceased being at the time in question firing a 
gun at the son. Had the son not been so endangered, what chance would 
there have been for the father to have escaped conviction though he 
merely stood by unprotestingly as the son killed another without justi
fication? 

(c) Master and servant195 

The general rule is, of course, that the master is not liable criminally 
for an act of his servant, nor the principal for an act of his agent, unless 
he in some way participates, countena:r:ices, abets or procures the com
mission of the offense. The doctrine of respondeat superior, used in de
termining his civil liability, is not applicable in determining the master's 
criminal liability, which is instead based on principles of causation.196 

Where the master is in any way participating in the offense, as where 
he expressly authorizes the servant's act, or\ encourages him in it, there 
is no question as to the master's guilt, it being explainable on the general 
ground of complicity. Where the wrong authorized was different from the 
one committed, the master's criminal liability is said to depend upon 
the existence of a causal relation between his authorization and the com
mission of the offense.197 Even here, however, liability is really based 

11479 Fla. 182, 83 So. 909 (1920) . 
11'"There are two excellent treatments of this whole question : Sayre , Criminal Responsi

bility for the Acts of Another (1930) 43 HARV. L. REV. 688; Note (1913) 43 L. R. A. 
(N. s.) 2 (an exhaustive note having both text material and an imposing array of cases). 
See also Agency, 2 AM. JuR. § 383; 1 BISHOP, op. cit . supra note 171 , § 892. 

1116Rex v. Huggins, 2 Strange 883, 93 Eng. Re. 915 (K. B. 1730) , also reported in 2 Ld. 
Raym. 1574, 92 Eng. Re. 518 (leading case). 

"'In the famous Regina v. Saunders, 2 Plow. 473, 75 Eng. Re. 706 (K. B. 1575), one 
Archer procured poison with which his friend wished to poison the latter's wife . The 
poison was placed in an apple which the husband gave to his wife, but the latter gave it 
to their daughter who ate it and died. Although the father was convicted, Archer was 
acquitted since he had not assented to the poisoning of the girl. Later cases have had 
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on complicity, and is governed by the rules of causality applying to ac
cessories and accomplices generally, the existence of a master and ser
vant relationship only being a matter of evidence in determining com
plicity. 

In the absence of express authorization, the master is also responsible 
in cases where such authority is implied, and it is stated that his knowl
edge and acquiescence will render him liable; 198 but the actual function 
of the relationship in such cases is that it tends to show complicity, 
the acquiescence of the master being a tacit consent and encourage
ment, and thus the belief of the servant in such knowledge and approval 
should be necessary to the master's guilt. An apparent exception is con
sidered later. 

Many statements are made concerning the master's criminal liability 
for acts of the servant made without his knowledge or consent, or even 
against his will; 199 and, although the scope of this liability is conceded 
to be limited, it is generally stated as consisting of specific exceptions 
to the general rule, such as liquor violations, criminal libel in news
papers, etc. 

As already stated with regard to the liability of the husband and 
father for offenses of the wife or child, liability is really200 based on the 
failure of the master to achieve the standard required of him because 
of his presumed power of control. The obvious difficulty of proving 
knowledge or authorization, the likelihood of a mere pretense of dis-

no difficulty extending liability to cover such cases, holding the instigator although the 
actual offense was committed in a different manner or time than that planned, as where 
death unexpectedly results from the perpetration of the burglary, arson, or other offense 
from which death is a not improbable consequence. Discussed in Sayre, supra note 195, 
at 698. 

""'Sayre, supra note 195, at 723. 
199An imposing array of citations, many of them conflicting, appears in Note (1913) 

43 L . R . A. (N. s.) 12 et seq. Most of the cases are digested, and concern liquor sales, 
or unlawful opening of saloons, but others concern false weights, adulterated food or milk, 
etc. The conflict in the decisions apparently results from differing opinions as to the 
importance of enforcing the acts, the danger of public injury, and the opportunity of the 
owner to know or control the acts of the agent. 

200Among the reasons stated are: (a) statutory crimes which dispense with proof of 
authorization or consent, imposing liability upon the master by the mere happening of 
the act; (b) statutes expressly making the master liable for violations by his servant; 
( c) statutes forbidding violations by the master himself or through another; ( d) common 
law indictments for nuisances which are treated as public wrongs, analogous to private 
wrongs which give rise to civil liability under respondeat superior. Regina v. Stephens. 
L. R. 1 Q. B. 702 (1866). 
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approval, and the fact that the master has a much greater possibility of 
disproof than the prosecution has of proof, all sustain the so-called elim
ination of authorization as an element, more properly termed a rebut
table presumption of authorization. The financial irresponsibility of 
servants, the ineffectual deterrent effect which their conviction might 
have upon the employers, and the considerations of social policy which 
demand that violations cease at all events, justify the imposition of 
liability despite proff erect proof of the master's innocence. 

Even as there must be some basis for presuming consent in the one 
case, there must be in the other a justification for the presumption of 
control before liability is imposed despite actual and demonstrated inno
cence of the master.201 The limitations on the imposition of criminal 
liability are greater in the latter case than the former , but both are limited 
mainly to offenses where the master's punishment would be by fine rather 
than by imprisonment, since in the case of a fine the danger of private 
injury is outweighed by considerations of public welfare and expediency, 
as the injury is not very great. Most of the cases involve unlawful 
acts connected with the carrying on of a business on premises of 
the master, and it is reasonably assumed that generally the master 
should know of what takes place. Some such businesses are permitted 
only under license, to insure proper operation, and the liability is justi
fied in order to prompt the proprietor to take pains that his franchise 
is properly conducted, his entry into the business being an undertaking 
that such violations shall not be committed. 

Where it is unreasonable to presume that the employer could control 
the situation, as where the acts were by servants not on the premises, 
the imposition of this liability without fault is severely limited.202 A 

201Other situations in which "innocent" masters have been held criminally liable are 
likewise explained on the basis of the ability or duty of the master to control. In Marselis 
v. Seaman, 21 Barb. 320 (N. Y. 1856), the toll-keeper had to pay the penalty for an 
illegal exaction imposed by his wife in his absence against his instructions, the court 
declaring that she was his agent and acting within the scope of her authority. In Allen 
v. White.head , [1930] 1 K. B. 211, the proprietor of a refreshment stand was convicted 
of "knowingly permitting prostitutes to assemble there" although he had been absent and 
his servant acted in violation of express orders. There was a duty on the owner to prevent 
such a congregation. Decisions imposing criminal liability because of the innocent master's 
negligence in hiring the offending servant are likewise based on his duty to control the 
situation, in this instance the selection of proper persons for the undertaking; but this 
liability can be said to result from consequences of the master's own shortcomings, so is 
not in point here. People v. Lundell, 136 Mich. 303, 99 N. W. 12 (1904) (saloon opened 
at forbidden hour by servant of master . . . court said master had duty to keep it closed) . 

'°"Since a vehicle of the master is, to some extent, a projection of the business premises, 
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similar limitation appears where the possibility of control exists, but is 
not sufficient for a conclusive or rebuttable presumption, as the case may 
be,203 and where the occupation pursued is not one in which the people 
then consider the danger of public injury so imminent, or the power of 
governmental regulation and licensing so reasonable or necessary that 
the proprietor be so burdened. 

Ratification of the act after it has been committed of itself imposes 
no criminal liability on the master,204 although it may be used as evi
dence supporting an inference of authority where the offense is repeated. 
Retention by the master of benefits after knowledge of the offense will 
encourage the jury to find that the master had authorized the act orig
inally. In this direction the criminal law can be extended considerably 
beyond its present theoretical limits, without arousing effective opposi
tion. 

the doctrine is applicable to the extent that it is within his power of control. In Heilon v. 
McSweeney, [1905] 2 Ir. R. 47, the court upheld a legislative enactment requiring owners 
of vehicles to provide lights and keep them lighted at night. A dray owner's conviction 
was upheld although a servant was driving when the lack of light occurred. On the other 
band , in Anglo-American Oil Co. v. Manning, [1908] 1 K. B. 536, the statute violated 
provided a penalty for anyone having in his possession false measures for use in trade. 
The employer daily checked the measures of its servants and checked the contents of their 
tank-wagons at morning and night , yet one dishonest driver procured a dishonest measure 
without the master's knowledge and withheld the extra money received from cheating 
purchasers. The court reversed the master's conviction , holding that the possession of 
the servant was not the possession of the master in this instance. Although not mention
ing the matter of control, the court had it in mind, as appears from its statement that, 
"We are not considering the case where an employee in a shop makes an instrument fraudu
lent and continues to use it" (since in the latter case the master's opportunity of knowl
edge would be greater). Id. at 544, 545. Liability for acts of servants done on other 
premises or in the servant's own home can not be as easily imposed upon the master. 

203As to newspaper libels, the earlier English doctrine of rebuttable presumption of 
authority was changed to a conclusive presumption: Rex v. Walter, 3 Esp. 21, 170 Eng. 
Re. 524 ( . P. 1899); Rex v. Gutch, Moo. & Mal. 433, 173 Eng. Re. 1214 (N. P . 1829) . 
As this was later deemed unreasonable the presumption was again made rebuttable by 
the statute of 6 & 7 Vrcr., c. 96 ( 1843), the latter rule prevailing in most of the United 
States. See Sayre, supra note 195, at 710, for citations to cases. That not only ignorance 
and non-consent but also the exercise of due care must be shown, to excuse the master, 
see Commonwealth v. Morgan, 107 Mass. 199 (1871); State v. Mason , 26 Ore. 273, 38 
Pac. 130 (1894). See also 2 WHARTON, op. cit. supra note 189, § 1964. 

=sayre, supra note 195, at 708, noting United States v. Fox, 95 U. S. 670 (1877) which 
held unconstitutional a statute making the act criminal if bankruptcy occurred within 
three months thereafter. Abrams v. State, 121 Ga. 170, 48 S. E . 965 (1904) (larceny); 
Brooks v. State, 82 Tex. Cr. R . 242, 199 S. W. 472 (1917) (larceny). 
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2. Liability For Omissions 

All criminal liability for omissions may be said to depend upon the 
existence, on the part of the accused, of a legal duty,205 the breach of 
which renders him liable to criminal punishment. The seeming inade
quacy of this definition may be lessened by noting that the breach of a 
legal duty owed to a particular person, so essential to tort liability, is not 
in all cases either sufficient or necessary for criminal liability, although 
the same breach may in many instances give rise both to civil and crim
inal actions. In other words not all breaches of legal duty are criminal, 
and not all omissions constituting criminal breaches are breaches also 
of duties owed to any particular individual or individuals, but may per
tain to duties owed to the state. 

All criminal omissions might be termed acts, in the sense that they 
constitute a violation of the standard required, and many so-called omis
sions are actually composed of improper overt acts; but it is not neces
sary that proof be given that such omissions are in fact acts, for the 
real basis of criminal liability, whether because of act or omission, is 
the deviation of the accused from the standard of duty and reponsibility 
which has been established and for violations of which criminal proceed
ings are instituted. The standard required may demand certain acts on 
the part of the person himself, or may merely demand the existence of a 
stated condition of affairs, to the maintenance of which the person is 
deemed responsible and liable in case that standard is not met, or in 
case of injury as a consequence of such deficiency. 

Situations under which such a duty may arise have been variously 
classified206 as arising from contract, voluntary act, wrongful act, legal 
duty, official position, occupation, etc. For the purpose of analysis, all 
s'ituations in which such duties arise -have been grouped within the 
following categories: 

( 1) Duties imposed by virtue of office or occupation. 
This includes, first of all , the duties of public officials, such as the duty 

of the sheriff or jailor to care for prisoners, the duty of various officials 
to render reports or make and preserve records, and the duty to observe 
other requirements of affirmative action. 

The United States Salvage Act207 specifically provides: 

""'l BISHOP, CRIMINAL LAW (5th ed. 1872) 217. 
206MILLER, CRIMINAL LAw (1934) 78; STEPHEN, DIGEST OF CRIMINAL LAW (7th ed. 

1894) 169. 
""'37 STAT. 242 (1912), 46 u. s. C. § 728 (1934). 
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"Section 2 : That the master or person in charge of a vessel shall, so far as 
he can do so without serious danger to his own vessel, crew, or passengers, render 
assistance to every person who is found at sea in danger of being lost ; and if he 
fails to do so, he shall, upon conviction be liable to a penalty of not exceeding 
one thousand dollars, or imprisonment for a term not exceeding two years, 
or both." 

Also within this grouping are the duties imposed upon the holders of 
other official positions, whether governmental or not, and those engaged 
in various professional or occupational pursuits. Thus the officers of a 
private corporation may be criminally liable for failure to make certain 
reports, or for failure to observe some other required form. Physicians 
face criminal action for failure to perform various designated duties, 
according to the nature of their practice and the particular case. A per
son employed to warn others of the existence of a danger, or to prevent 
or remedy a dangerous or defective condition, or whose duties as a result 
of his employment call for any other exercise of activity, is in many situ
ations criminally responsible for his omissions. Thus a life guard may 
be liable for failing to rescue a drowning person, despite the well recog
nized principle that persons have no duty .to assist those in distress. 
The duties of this group can be avoided by refraining from holding the 
office or practicing the occupation involved. 

( 2) Duties imposed by personal relation. 
Responsibflities of a, person for the custody, care, support or protec

tion of parent, spouse, child, or other dependent fall within this class. 
Most frequent prosecutions for violation of these duties are cases of 
non-support or failure to provide medical attention for wife or child, 
and failure to discipline or secure education for the child. Prosecutions 
of parents under Juvenile Court statutes for contributing to juvenile 
delinquency do not require any overt act, the failure to exercise or 
attempt the exercise of parental control and guidance, often coupled with 
a failure to provide common necessities, being the gist of the offense. 

These duties are the more remarkable, as evidencing the high degree 
of responsibility which can be required, when it is remembered that they 
are in many cases imposed without any act of the person to be charged 
( i.e. duties are placed on descendants, who did not choose to have par
ents, which is quite different from responsibilities placed on the spouse 
or ancestor) and are largely incapable of the escape by resignation or 
renunciation by which official or occupational duties are avoidable. Di
vorce, although lessening the mutual duties of the spouses, retains the 
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obligations between ancestors and descendants.208 

( 3) Duties imposed by previous acts or conduct of the person 
charged. 

Apart from the duties imposed upon persons by virtue of their jobs, 
positions, or personal relations, there are various duties which arise only 
as a result of an act or course of action on the part of the party charged 
with the duty. Such a course of action may have been wrongful, 
privileged, or even innocent in itself, but existing under circumstances 
which cause the imposition of the duty. The setting into operation of a 
dangerous agency, whether itself wrongful or not, generally imposes a 
burden concerning the safety of persons or property. 

( 4) Duties imposed by the state generally. 
This category includes all duties not included in the foregoing groups 

and might be said to arise from the power of the sovereign to require 
certain acts or duties from its subjects. Of such duties, the most obvious 
is the duty of compulsory military service, with severe penalties for its 
omission. Thus far, only the emergency of war has prompted the exaction 
of this duty, and wartime creates other affirmative duties as well, each 
war bringing with it the possibility of further extensions of this power of 
required action. Even in peacetime, emergencies arise which call for the 
invocation of duties of affirmative action.209 

The duty to disclose treason, as stated by the federal statute,210 pro
vides that "whoever, owing allegiance to the United States and having 
knowledge of the commission of any treason, conceals and does not as 
soon as may be, disclose such information" to the designated authorities, 
is guilty of misprision of treason and punishable by imprisonment not 
exceeding seven years. The use of the word conceals seems to indicate 
the necessity for an overt act, but it seems clear that concealing can be 
committed by mere failure to inform. 

Another offense known to the common law and by statute,211 is the 
misprision of a felony. It requires merely knowledge of the fact that a 
felony is to be committed, or is being or has been committed, and neglect 

"""In addition to the parents' duty to support the child, the duty of all or particular 
relatives to support any indigent or destitute person within the prescribed degrees of 
relationship is sometimes imposed, even upon or in favor of an illegitimate child. Note 
(1937) 46 YALE L. J. 875. A far cry from the "no-duty" doctrine! 

200England's 1939 peacetime conscription, unprecedented as it was, faced no constitutional 
objection, nor would it in this country under the same circumstances, if they ever arose. 

210REV. STAT. § 5333 (1875), 18 u. s. C'.. § 3 (1934). 
llllREV. STAT. § 5390 (1875), 18 u. s. C. § 251 (1934). 
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either to prevent its commission or to bring the offender' to justice after 
its commission.212 Wharton213 states that mere silence after knowledge 
is insufficient unless accompanied by an act of concealment, but the 
cases cited do not support that contention. One of them214 holds that the 
duty to give information is positive in nature, and any person having 
such knowledge must not only divulge it to another but must divulge it 
to the proper or designated authority. 

The provisions punishing hoarding of gold215 likewise imply an overt 
act, but since the mere retention by an individual of the gold he was 
validly holding at the time of the passage of the prohibiting statute 
would make him guilty, the offense is really one of omission. It resembles 
other emergency measures, such as the wartime requirement that persons 
possessing more than a certain amount of flour should report and relin
quish their holdings over the prescribed amount, under penalty of punish
ment for failure to make such report. 

Many of the statutes which impose specific duties of this nature and 
provide punishment for those who fail to perform, are merely re-enact
ments of principles of truly ancient origin. For example, the modern 
statutes216 requiring citizens to aid in pursuing and capturing criminals, 
when their help is requested by police officers, follow the early English 
law which, according to Pollock and Maitland,217 centuries ago required 

""'MILLER, CRIMINAL LAW (1934) 466. 
2131 WHARTON, op. cit. supra note 189, § 1885. 
21•State v. Wilson, 80 Vt. 249 , 67 AU. 533 (1907). 
21012 U. S. C. A. §§ 95n , 248n. 
"'"N. Y. PENAL LAW § 1848 provides that the refusal to aid an officer in making an 

arrest, where requested, is a misdemeanor. See OKLA. STAT. (Harlow, 1931) § 2485 to 
the same effect. It is well settled that this duty of assistance includes the duty of drivers 
of automobiles to pursue fleeing criminals, when so ordered by police authority. In the 
civil case of Babington v. YelloW: Taxi Corp., 250 N. Y. 14, 164 N. E. 762 ( 1928), the 
court, speaking through Justice Cardozo, held the taxi company liable under the Work
men's Compensation Act, for the death of a cab driver killed while pursuing another 
vehicle at the command of a policeman. Refusing the company's contention that the driver 
was not acting within the scope of bis employment, but as a special officer of the police 
force, the court ruled that the corporation bad the same duty of assisting officers as was 
imposed by the statute upon individuals, and apparently would be equally liable criminally 
for non-performance of that duty. See also: Note (1931) 65 U. S. L . REV. 581. Dough
erty v. State, 106 Ala. 63 , 17 So. 393 (1895) states that the fact that the criminals were 
fully armed and unerring marksmen would not excuse the citizen from performance of 
bis duty of assistance. See 1 HOLDSWORTH, HISTORY OF THE ENGLISH LAW (3d ed. 1922) 
294; 3 id. at 599; 4 id. at 521. OKLA. STAT. (Harlow, 1931) § 2486 (misdemeanor to 
refuse to arrest another person upon the lawful command of any magistrate). 

2172 POLLOCK & MAITLAND, HISTORY OF ENGLISH LAW (2d ed. 1898) 580. 
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that "all true men" should take part in apprehending criminals, and 
made punishable the neglect of that duty. The Statute of Winchester,218 

enacted in 1285, provided\ that every man should have in his home the 
prescribed equipment of horses, harness, and arms for rendering assis
tance in pursuing and subduing felons. The modern posse, which the 
citizen must join upon request, under pain of prosecution for refusal, 
also resembles the ancient hue and cry. As generally stated, assistance 
in pursuing or capturing criminals, or in serving any criminal process, is 
mandatory upon the citizen requested, and this has been applied to final, 
but not to mesne process in civil matters.219 

Other duties are exacted by the government in furtherance of health , 
safety, sanitation, and other objectives of public welfare. The owners of 
buildings or of lands are in many instances held accountable for the 
existence of some unwholesome condition thereon; they may be required 
to install sanitary plumbing, cut weeds , and have defective electric wir
ing remedied. Some of these duties affect only certain persons, since they 
regulate the ownership or use of property, or are affected by professional 
or personal relations not themselves the foundations for the duty. Still , 
they set standards to which everyone must conform, although circum
stances are such that acts of conformity in order to meet the standard 
are necessary only on the parts of certain classes. The obligation to pay 
taxes to support the government exists as to all , though only persons 
with certain conditions of ability are levied upon for most purposes. The 
duty of payment, or of filing a return where required even in the absence 
of a duty to pay, is a\ very fundamental duty; and its violation consti
tutes a criminal offense. Again, some states have statutes making it an 
offense for anyone affected with a venerea\ disease to refuse or neglect 
to report that fact to a reputable physician and to submit to examina
tion and treatment.220 This establishes a standard for all people, but 
only those infected with the disease need perform the required acts in 
order to attain the standard. 

Basis of Liability for Omissions 

Criminal liability for omissions can be more adequately described as 
criminal responsibility for the existence of a required standard or con
dition, and liability for the happening of prohibited consequences. The 

21813 Eow. I, c. 6. 
~•sheriffs and Constables, 57 C. J. § 123 and cases cited . 
.,.,OKLA. STAT. (Harlow, 1931) § 4488. 
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general limitations noted elsewhere herein apply to such punishments, 
the basis for which may be better understood by the following analysis: 

( 1) Liability for failure to perform an act required to be done 
personally by the person charged. 

The failure of an officer to make his official report, the failure of any
one to do any required act of registration, or to assist policemen on 
request, and all similar omissions, are punishable in themselves, without 
regard to any resulting injury being shown. A valid objective, to which 
the required act conceivably stands in a causal relation, justifies the 
existence of these offenses. Thus, the failure of state officers to file 
reports, while not in itself harmful, facilitates the commission and con
cealment of corruption and extravagance, evils properly combated by 
legislation. 

This is a period in which elaborate legislative protections have been 
devised to secure the proper performance of governmental duties, conse
quently statute books are filled with requirements of reports, accountings 
and even of investigations. A great many of these required reports are 
never made; and, so long as the officer concerned is not thought to be 
abusing his authority or otherwise committing improper acts, he is un
molested by prosecution. The disinclination of the people to insist upon 
the maintenance of the high standard envisaged by an ambitious legis
lative draftsman is here as everywhere a considerable limitation. The 
less important the matters concerned in the report, the more detailed and 
formal the requirements, the less attention it will receive when submitted, 
and the more satisfactory the officer has been in performing his duties 
the less will enforcement of these duties be attempted. 

Physicians, lawyers, and various other professional or occupational 
groups, are required to do various acts which public welfare requires. 
Typical instances include the physician's duty to administer antiseptic 
in the eyes of the new-born child, and to report any case of opthalmia 
neomatorum he discovers.221 Without accumulating further examples, it 
can be seen that this class of affirmative duties has broad boundaries. 
Many sucli omissions are punished under the broad statutory offenses of 
"malpractice", "malfeasance in office" and similar phrases denoting the 
doing of an illegal act. Sincfi these duties are imposed only upon those 
who choose to hold the office or undertake the occupation so regulated, 

=These duties are by statute imposed upon anyone assisting in the birth of the child 
but are intended to apply only to the extent that the person in charge, or the assistant, 
shall comply. 
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they might be termed mere regulations of performance, and the punish
ments be classed as based on improper performance (i.e. doing the 
undertaking in an improper manner) rather than mere omission. The 
futility of insisting upon the reality of distinctions between act and 
omission has already been mentioned. Persons not wishing to be held 
to these standards can avoid the responsibility by refraining from enter
ing such regulated fields; 222 nevertheless, such activity is enough of a 
common right and necessity that palpably unreasonable requirements 
cannot long be enforced. 

(2) Liability for failure to achieve a required standard. 
In this category, as in the one preceding, the occurrence of an actual 

injury is not always necessary; but here the acts required may be per
formed by someone else than the person to be charged, and if the stan
dard is met it is immaterial that the person primarily responsible did not 
perform. An ordinance making it an offense to neglect to cut weeds, 
drain marshes, install sanitary plumbing, or do any other act considered 
necessary for the public health or safety, is satisfied when the defective 
condition is remedied, and if this be done within the required time and 
without the intervention of authorities, it is immaterial who does. it. In 
such cases the work is as well done by one man as by another, and even 
though a personal duty were sought to be imposed, the lack of a reason
able relation between the identity of the performer and the object to be 
gained would nullifY1 such a provision. The acts to be done may, how
ever, be required to be done by a person having sufficient knowledge 
and training, or meeting other requirements designed to lessen the chance 
of injury. For example, when electrical work is to be done, the owner 
of the building not only may, but must have it performed by a person 
meeting the required standards of experience or certification; and neither 
the owner's personal performance nor performance by an unauthorized 
person will relieve the owner of criminal responsibility. The danger of 
injury is the evil being guarded against, and even though the work was 
in' fact done properly, the necessity of regulation to reduce possibilities 
of improper performance may justify the stringency of the regulation. 
It is but an additional example of the general rules223 given, to say that, 
where no special ability is necessary to do the work and no other objec-

220As to the duty of a citizen to accept public office, STEPHEN, CRIMINAL LAW DIGEST 

(7th ed. 1926) art. 165 declares it is a misdemeanor for any person unlawfully to refuse 
or omit to serve in any public office where be is required by law to accept, provided 
cust/J'm does not permit composition in place of serving. (Italics supplied.) 

""See p. 476, supra. 
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tive exists which the regulation was designed to promote, the require
ment that a particular person do the work is unenforceable; and any ap
parent conformity to such a rule is probably not obedience, but the 
continued observation of a method of conduct, the regulation of which 
was entirely unnecessary. 

( 3) Liability contingent upon the occurrence of an injury which the 
stalute was designed to prevent. 

Instead of prescribing a penalty for failure to achieve the required 
standard the statute occasionally sets up a penalty which is to be in
flicted only in the event that the feared consequence actually does result. 
For example, an enactment requiring a life guard to pay attention to his 
duty may impose no punishment for failure to do so, but makes the guard 
guilty of a felony in the event that anyone drowns as a result of his lack 
of care. This type of liability is discussed further in the succeeding para
graphs concerning the necessity of an injury. 

NECESSITY OF AN INJURY 

The statement that there can be no criminal offense without the exis
tence of a public injury caused by the offender's conduct is true only if 
public injury is defined solely as that detriment whicli society considers 
sufficiently grave to warrant criminal action. It might be argued that 
any violation of a criminal statute is of itself a public injury; but, 
although legalistically the fact that the statute has been violated is 
enough to warrant prosecution, thousands of statutes are violated daily 
without even a threat of prosecution resulting. Vindication of the statute 
is generally insufficient by itself as a basis for prosecution. Some other 
basis must exist. 

It has already been noted that offenses may be committed where the 
consequence resulting was not intended or was unforeseen, felony mur
der being an outstanding example. On the other hand, the criminal con
sequence intended may not result, yet leave the actor criminally respon
sible because of his attempt. Not all attempts are themselves offenses 
if unconsummated,224 others are punishable as a lesser offense than the 
intended wrong,225 while still others are declared equally punishable, or 
the offense is so defined that the attempt is itself sufficient to constitute 
the offense.226 The basis for this distinction lies in the nature and quality 
of the conduct attempted, as understood by the dominant opinion of 
the time and place. Where the consequence intended did not happen, and 

_ 
224Misprision of treason, for instance. 
"""Assault with intent to murder, rape, or inflict bodily harm. 
-Bribery , for example. See WHARTON, CRIMINAL LAW (11th ed. 1912) 2352. 
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no harm resulted which would constitute an offense independently of 
the attempt, a basis must exist for considering that harm has been done. 
Many acts are prohibited because of the danger of serious injury which 
may result, although such an injury is not an inevitable or even usual 
consequence, and is not intended by the offender. 

The danger of injury may be thought to lie: 
1. In the likelihood that a repetition of the offense might next time 

result in the feared consequence; or 
2. In the danger of injury from repetitions of this or other offenses 

by the same offender or by others who saw him go unpunished; or 
3. In the prospect that an aroused opinion would resent a failure 

to punish the particular offender, and might resort to breaches of the 
peace, demonstrations, or even mob action or lynching if the courts failed 
to administer "justice". Even though in fact such opinion manifested a 
demand for punishment or vengeance, rather than the prevention of 
future violations, it would serve as a basis for prosecution. Even today 
it is often true that only by holding out a promise to punish the offender 
can society persuade the victim to forego retaliation in the form of 
self-redress. 

Beliefs concerning the gravity of the feared consequence, the proba
bility of its resulting from the commission of the forbidden act, and 
the severity of punishment meted out to offenders whose acts were not 
followed by such consequence, are the three principle factors determin
ing whether the offender can be punished. The greater the danger, and 
the more probable that it may occur, the easier enforcement of the 
forbidding statute will be; the morn serious the penalty, the more diffi
cult such enforcement. 

A few statutes exist which do not make punishable the commission of 
the prohibited act or even prohibit it, but provide for punishment in the 
event that the feared consequence should in fact result. For example, 
one statute2·21 provides that the captain of a steamboat engaging in a 
boat race is guilty of manslaughter if the boat blows up in consequence 
and results in the death of any person. The statute does not forbid the 
act, but punishes its commission in the event that the possible serious 
consequence does follow. In other words, conformity to the prescribed 
standard is not demanded, but deviation exposes the offender to the 
danger of punishment if the feared evil happens as a result of his act. 
Statutes of this type are relatively few in number, but in a great many 

""OKLA, STAT, (Harlow, 1931) § 2231. A similar statute: IDAHO CODE ANN, (1932) 
§§ 17-2713, 17-2716, 17-2721. 
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situations the actual enforcement of criminal' statutes is effected only to 
this extent; statutes may by their terms expressly forbid an act and 
prescribe a punishment for every offense, yet the standard set by the 
statute is so high, or the possibility of serious injury considered -so small, 
that there will be a demand for punishment only in those cases where 
a grave injury follows the deviational conduct evidenced by the wrongful 
act or omission. 

The foregoing analysis of the three "elements" of a crime has shown 
that no one of them is indispensably necessary to the imposition of a 
criminal penalty. But it is not intended to prove that intent is not 
necessary to the commission of a crime, nor that an overt act is un
necessary, nor that actual injury is unnecessary. The purpose of the 
analysis is to show the inadequacy of any attempt to fix the legislature's 
crime-defining power by reference to these so-called component parts 
of a crime. 

It has already been suggested that the real limitation is that of virile 
opinions rather than constitutional provisions or necessary elements. 
Admittedly the constitution and much of the body of decisions inter
preting it are in accord with the current institutions of public opinion, 
but it is that opinion, and not the constitutional phrases, which limits 
the criminal process. It is indisputable that the most heinous crimes 
involve a state of mind on the part of the defendant which is considered 
vicious or reprehensible. The bulk of criminal convictions involve posi
tive overt acts by the defendant. Most serious offenses are evidenced 
by an injury (to property, life, health or sense of propriety) caused by the 
conduct of the offender. But in the witchcraft days of colonial New 
England the offenders, so far as we know, had no improper intent at all, 
committed no overt act in furtherance of their supposed iniquitous 
bargains, and caused no injury. Nevertheless, they were convicted and 
killed. It is true that the witchcraft trials antedated the Federal Con
stitution, but they did not antedate the so-called principles of American 
government. Moreover, nothing in the Federal Constitution prohibits 
wit~hcraft trials today; but, if any state attempted a witchcraft prose
cution now, it would almost certainly find that a constitutional impedi
ment exists. The real impediment, however, is the general disbelief in 
this country in witches and witchcraft. Since the dominant influences 
in the community do not believe in witchcraft, they cannot countenance 
a conviction for bargaining with the devil. On the other hand, in quar
ters where witchcraft still has a foothold, or considerable acceptance, 
offenses committed against "witches" might not incur as severe a punish
ment as would otherwise have followed. 
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Does this mean that the so-called elements of a crime have no impor
tance in ascertaining the criminality of conduct? Not necessarily. They 
can be used as measuring sticks which give an indication of the quality 
of the conduct complained of. Although they have no reality beyond 
public opinion, they represent generalized descriptions of different 5eg
ments of the various fact situations, and can be used to indicate pop:1lar 
judgment concerning the quality or wrongness of conduct. To the extent 
that the demand for vengeance continues to exist, or that criminal actions 
are deemed punishment, a wrongful intent is likely to be necessary for 
conviction. In those crimes where the accused is thought to have the 
power of control over the circumstances in which the offense exists , no 
act by him is necessary; his failure to act, the wrongful acts of others , 
or the mere fact that the offense occurs may suffice. To the extent that 
the proceeding is in the nature of a public tort, or involves fines which 
serve partially to defray administrative expense, the importance of 
wrongful intent and wrongful act are alike of steadily decreasing impor
tance. Even then it is partly due to the difficulty of proof, and if the 
defendant clearly disproves both his own fault and power to control, he 
may avoid conviction ( or punishment, although found "guilty" ) except 
in some situations where the size of the pecuniary penalty imposed is 
disproportionately small as compared to the expense of a full hearing. 

To the extent that widespread emotion prevails, whether it is patriotic 
fervor, race hatred, or religious or class prejudice, further inroads on 
the necessity of intent or particular overt. acts appear. As this feeling 
subsides, the requirements necessary for punishment increase. A prime 
example exists in the case of prosecutions for political offenses, in war
time and peacetime, in prosperity and depression. 

In situations where grave injuries result from the offending conduct, 
the nature of the intent and acts required is often considerably lessened. 
The more severe the criminal sanctions imposed, the more are these 
elements required; and, in a given instance where other factors remain 
constant, punishment is progressively more likely as the ~ature of the 
mental element is more objectionable, the overt acts or omissions more 
easily proved and more susceptible of direct causal relationship with the 
resulting injuries, and the more serious and extensive such injuries be
come or are thought likely to become. 

Corporations can be found guilty of offenses committed by a servant 
who is himself acquitted when tried on the same charge. The explana
tion here, as elsewhere, does not lie in a statement of the elements con
stituting the offense, but in the circumstances influencing judge and jury. 
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THE SUPREME COURT OF THE UNITED STATES 
CIVIL LIBERTIES AND WIRE-TAPPING 

THAT the Supreme Court is ever vigilant to shield civil liberties in 
the face of wanton contempt for those rights in other lands was 

again demonstrated in two wire-tapping cases recently1 decided, in which 
it was held that the Government could not use against an accused 
intercepted intrastate telephone communications,2 or evidence indirectly 
obtained from intercepted interstate telephone communications.3 

Both decisions hinged on interpretations of the second clause of Sec
tion 605 of the Federal Communications Act of 1934, which reads as 
follows: 

". . . and no person not being authorized by the sender shall intercept any 
communication and divulge or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication to any person ; .. . "4 

Interpreting this clause, the Supreme Court, in 193 7, in Nardone v. 
United States,5 had decided that the reception in a federal court of evi
dence of interstate communications obtained by federal agents by tap
ping telephone wires was prohibited. In that case the Government had 
invoked the canon of statutory interpretation that the general words of 
a statute-i.e., "no person" in Section 605-do not include the sovereign 
or affect its rights unless the construction be clear and indisputable upon 
the text of the act. The Court, through Mr. Justice Roberts , rejected 
that contention, deciding that the statute included within its sweep fed
eral officers on the principle that the sovereign is embraced by general 
words of a statute "intended to prevent injury and wrong".6 

The cause was thereupon remanded and on a new trial Nardone and 
his confederates were again convicted.7 This time the issue they brought 
to the Supreme Court was whether the Government could use against 
them evidence obtained indirectly from the evidence proscribed in the 
first Nardone decision. The Court, stating that "any claim for the 
exclusion of evidence logically relevant in criminal prosecutions is heavily 

1December 11, 1939. 
2Nardone v . United States, 60 Sup. Ct. 266 (J an . 1, 1940). 
-Weiss v. United States, 60 Sup. Ct. 269 (Jan. 1, 1940) . 
'48 STAT. 1064, 1103, 47 u. S. C. § 605 (1934). 
6302 u. s. 379 (1937) . 
"Roberts, J ., Nardone v . United States, 302 U. S. 379, 384 (1937 ) . 
'No opinion was rendered by the trial court. Conviction was affirmed , Nardone v. United 

States, 106 F . (2d) 41 (C. C. A. 2d, 1939). 
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handicapped", and that "in a problem such as that before us now, two 
opposing concerns must be harmonized: on the one hand, the stern 
enforcement of the criminal law; on the other, protection of that realm 
of privacy left free by Constitution and laws but capable of infringement 
either through zeal or design" held that "to forbid the direct use of 
methods thus characterized but to put no curb on their full indirect use 
would only invite the very methods deemed 'inconsistent with ethical 
standards and destructive of personal liberty' "; 8 in fine, would "stultify" 
the Congressional policy.9 

This decision would seem to follow as a corollary from the first N ar
done decision. The contention of the accused in the Weiss case, however, 
was not so easily anchored to Section 605 of the Communications Act. 
The indictment there was for using the mails to defraud and Government 
counsel offered, and the court admitted in evidence, a number of inter
cepted intrastate telephone communications upon which the conviction10 

was grounded. The convictions were affirmed11 and because there was a 
conflict of decision on this point in the Circuit Courts of Appeal12 the 
Supreme Court granted certiorari.13 

Fundamentally the petitioner's contention was based upon a literal 
reading of the controversial clause. The clause is not specifically limited 
to interstate and foreign communications. It refers only to "any com
munication" and "such intercepted communication". The petitioner's 
argument attained persuasiveness on a reading of the entire section.14 

'Frankfurter, J., Nardone v. United States, 60 Sup. Ct. 266, 267 (Jan. 1, 1940) . 
'See (1940) 28 GEORGETOWN LAW JOURNAL 550. 
'°No opinion was rendered by the trial court. 
uweiss v. United States, 103 F . (2d) 348 (C. C. A. 2d, 1939). 
UValli v . United States, 94 F . (2d) 687 (C. C. A. 1st, 1938) (held admissible); Diamond 

v. United States, 94 F. (2d) 1012 (C. C. A. 6th, 1939) (held inadmissible) ; Sablowsky v. 
United States, 101 F. (2d) 183 (C. C. A. 3d, 1939) (held inadmissible); accord: United 
States v . Bianco, 96 F. (2d) 97 (C. C. A. 2d, 1938) (held admissible); United States v. 
Plisco, 22 F . Supp. 242 (D. D. C. 1938) (held inadmissible). 

11307 u. s. 621 (1938). 
1•'[Clause l] No person receiving or assisting in receiving, or transmitting, or assisting 

in transmitting, any interstate or foreign com,mmication by wire or radio shall divulge or 
publish the existence, contents, substance, purport, effect, or meaning thereof, except through 
authorized channels of transmission or reception , to any person other than the addressee, 
his agent, or attorney, or to a person employed or authorized to forward such communi
cation to its destination, or to proper accounting or distributing centers over which the 
communication may be passed, or to the master of a ship under whom he is serving, or 
in response to a subprena issued by a court of competent jurisdiction, or on demand of 
other lawful authority; [clause 2] and no person not being authorized by the sender shall 
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Section 605 consists of four clauses separated by semicolons, of which 
the controversial clause is the second. In the first and third clauses, 
which concern divulgence of messages by persons engaged in receiving 
or transmitting them-i.e., employees of the communication companies
the communications are referred to as "any interstate or foreign com
munications" while in the other two clauses which concern interception 
and divulgence by any person, the phrases used are "any communication" 
and "such intercepted communication". The argument was that Congress 
must have had a purpose in using different wording in the clauses and 
that a good reason could be that whereas persons engaged in receiving 
and transmitting messages could distinguish between interstate and 
intrastate communications, an interceptor could not make that distinction 
and that "the only practicable way to protect interstate messages from 
interception and divulgence is to prohibit the interception of all mes
sages." This latter consideration seems to have swayed the court. 

The Government, on the other hand, presented a forceful argument. 
It was demonstrated that the title and the first two sections of the 
Communications Act express the purpose that the Act is to apply to 
interstate and foreign communications by wire ; that the legislative pur
pose of the Act was merely to extend the jurisdiction of the existing Radio 
Commission to embrace telegraph and telephone communications; that 
Section 605 of the Communications Act was taken almost bodily from 
Section 2 7 of the Radio Act of 19 2 715 and that the Radio Act did n~t 
extend to intrastate communications. 

The argument of the Government, however, was set aside with the 
comment that it did not explain the difference in wording of the various 
clauses of Section 605. That Congress had power to regulate intrastate 
communications, when necessary for the regulation of interstate com-

intercept any commiimication and divulge or publish the existence, contents, substance, 
purport, effect, or meaning of such intercepted communication to any person; [ clause 3] 
and no person not being entitled thereto shall receive or assist in receiving any interstat e 
or foreign comm1tnication. by wire or radio and use the same or any information therein 
contained for his own benefit or for the benefit of another not entitled thereto ; [clause 4] 
and no person having received such intercepted communication or having become acquainted 
with the contents, substance, purport, effect, or meaning of the same or any part thereof, 
knowing that such information was so obtained, shall divulge or publish the existence, con
tents, substance, purport, effect, or meaning of the same or any part thereof , or use the 
same or any information therein contained for his own benefit or for the benefit of 
another not entitled thereto . .. . " 48 STAT. 1064, 1103, 47 U. S. C. § 605 (1934) (Italics 
supplied). 

1144 STAT. 1162, 1172 (1927). 
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munications, was supported by National Labor Relations Board v. Jones 
& Laughlin Steel Corporation.16 

If one were to challenge this decision it would be necessary to find 
fault with its interpretation of legislative intent rather than its deter
mination on the constitutional law issue. And this is so in spite of the 
fact that over 98 % of telephone communications are intrastate.17 That 
Congress has power to prohibit interception of intrastate communica
tions would seem to follow from the fact that an interceptor often cannot 
distinguish between an intrastate and an interstate communication. But 
whether Congress intended the result reached by this decision-in fact, 
whether Congress even intended the result reached in the first Nardone 
case18-may be questioned. 

One unfortunate effect of the three wire-tapping decisions is that 
greater protection-an absolute immunity-is given telephone communi
cations of all types than is enjoyed by an individual, his house, papers 
and effects under the Fourth Amendment to the Federal Constitution. 
Under these decisions the immunity is so absolute that it extends even 
to a situation where the very use of the telephone is part of a criminal 
act. It is possible to conceive of a situation where a defendant, charged 
with "unlawfully disclosing information affecting national defense"19 

over a telephone, could use the Federal Communications Act to shut Qµt 
the evidence of law officers who apprehended him in the commission of 
the crime. Whether the policy of protecting civil liberties has carried the 
Court too far, or whether Congress has been guilty of careless drafts
manship, it would seem that this certainly is one instance in which the 
Court is leaning over backward, favoring criminals, to avoid interference 
in individual liberty. 

19301 U. S. 1 (1937); cf. Houston, East and West Ry. v . United States, 234 U. S. 342 
(1914); United States v. Louisiana, 290 U. S. 70 (1933) . 

"Study of Communications by an Interdepartmental Committee, 73d Cong. , 2d Sess. 
(1934) 9. 

18Subsequent to the first Nardone decision, Congress took up the matter of interception 
of interstate communications by federal officers and violent debate ensued. (83 Cong. Rec. 
9452, 9635 (1937). A bill, S. 3756, 75th Cong., 3d Sess., was introduced to amend Section 
605 of the Communications Act to permit interception of telephone communications by 
government investigators upon authorization by the head of the investigating agency. 
This bill passed the Senate and was approved by the House with an amendment imposing 
special penalties on an investigator who intercepted telephone com·munications without bis 
superior's authority. Although both houses thus expressed themselves in favor of taking 
federal investigations out of the operation of Section 605, the bill died when the Senate 
failed in the closing hours of the session to take up the House amendment for consideration. 

1940 STAT. 217, 218 (1917), 50 u. S. C. § 32 (1934). 
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The answer seems to be legislation. After the first Nardone case an 
act20 was introduced which proposed amending Section 605 of the Com
munications Act to permit interception of telephone communications by 
government investigators upon authorization by the head of the investi
gating agency. It, however, does not appear to be a satisfactory solution 
for though it removes the impediments to governmental action raised by 
the wire-tapping decisions, it does not adequately protect the individual.21 

The "realm of privacy left free by Constitution and laws" of which Mr. 
Justice Frankfurter spoke in the second Nardone case would still be left 
subject to infringement by the zeal or design of the head of the investi
gating agency. 

Article 1, Section 12 of the New York State Constitution,22 which 
became effective January 1, 1939, would seem to present the model stat
ute. It provides that governmental officers may intercept telephone 
communications but only on warrants issued upon oath or affirmation. 
This would, in effect, bring telephone communications within the scope 
of the Fourth Amendment to the Federal Constitution. No longer could 
criminals find sanctuary in telephone communications; no longer could 
government officers infringe on civil liberties "through zeal or design". 

CARL J. SCHUCK 

STATE BUSINESS PRIVILEGE TAX 

Ford Motor Company v. Beauchamp23 decided that an annual franchise 
tax, imposed on corporations for the privilege of doing business in Texas, 
measured by a graduated charge upon such proportion of the outstanding 
capital stock, surplus and undivided profits, plus long term obligations, 
as the gross receipts from intrastate business bore to the total gross re
ceipts from the entire business, was constitutional. Mr. Justice Reed 
wrote the opinion. Justices Black and Douglas concurred in the result, 
while Mr. Justice McReynolds dissented. 

rosee note 18 supra. 
nc/. LA. CooE CRIM. PROC. ANN. (Dart, 1932) art. 1183, which specifically exempts law 

enforcement officers from the general wire-tapping prohibition. 
22"The right of the people to be secure against unreasonable interception of telephone 

and telegraph communications- shall not be violated, and ex parte orders or warrants shall 
issue only upon oath or affirmation that there is reasonable ground to believe that evidence 
of crime may be thus obtained, and identifying the particular means of communication, and 
particularly describing the person or persons whose communications are to be intercepted 
and the purpose thereof." N. Y. CoNST. (1938) ART. I , § 12. 

'"60 Sup. Ct. 273 (Jan. 1, 1940), rehearing denied, 60 Sup. Ct. 385 (Feb. 1, 1940). 
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The facts showed that automobile parts manufactured in Michigan 
were shipped to assembly plants in Texas. The assembled vehicles were 
sold to local dealers who retailed them to the public. The total gross 
receipts of the Ford Motor Company for the year in question approxi
mated $888,000,000. The gross receipts from business done in Texas 
amounted to about $34,000,000 or 3.854+ per cent of the total gross 
receipts. The total taxable capital of the company was $600,000,000+. 
Without undertaking to be mathematically precise, the tax formula would 
read: 

$34,000,000 
$600,000,000 X ----- = $23 ,000,00024 

$888,000,000 

Thus, the value of capital claimed by Texas as a tax base in the statu
tory formula would be $23 ,000,000+, whereas the value of all assets 
situated in that state was $3 ,000,000+. Under the Texas tax formula, 
the net tax amounted to about $6,000 more than would a tax based on 
the $3,000,000+ boo~ value of company assets located in Texas. The 
company contended that the tax formula resulted in state taxation of 
assets used in interstate business in contravention of Article I, Section 8, 
of the Federal Constitution and, further , deprived it of property without 
due process of law in violation of the Fourteenth Amendment, inasmuch 
as the tax was levied on property located outside of Texas and on activi
ties carried on outside of Texas. 

There is no doubt of the state's power to tax a foreign as well as a 
domestic corporation for the privilege of exploiting intrastate opportuni
ties under the protection of local government.25 Likewise, there is no 
question but that a state cannot tax interstate or extra.state business 
privileges as such.26 

The problem with which the state is faced in taxing farflung enterprises 
involves the determination of the value of the intrastate privilege within 
constitutional limitations. The Court has recognized that corporate prop-

.. Under the Texas statute the tax would be computed on the $23 ,000,000 "at the follow
ing rates for each One Thousand Dollars ($1,000.00) or fractional part thereof; One Dollar 
($1.00) to One Million Dollars ($1 ,000,000.00), sixty cents (60¢); in excess of One Million 
Dollars ($1,000,000.00), thirty cents (30¢); ... " TEx. STAT. (Vernon, 1936) art. 7084. 

"'Ficklen v. Shelby County Taxing District, 145 U. S. 1, 21 (1892); American Mfg Co. 
v . St. Louis, 250 U. S. 459 (1919); Matson Navigation Co. v. State Board, 297 U. S. 441 
(1936) ; Western Live Stock v. Bureau; 303 U. S. 250 (1938); Coverdale v. Pipe Line Co., 
303 u. s. 604, 608 (1938) . 

'""James v. Dravo Contracting Co., 302 U. S. 134, -139 (1937) . 
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erty beyond state boundaries has a direct relation to the value of the 
privilege granted within the taxing state.27 In the principal case the 
Court declared: 

" In a unitary enterprise, property outside the state, when correlated in use 
with property within the state, necessarily affects the worth of the privilege within 
the state. Financial power inherent in the possession of assets may be applied, 
with flexibility, at whatever point within or without the state the managers of 
the business may determine."28 

The decision gives recognition to the national character of the modern 
corporation whose private property is situated in multiple states but 
whose management and balance sheet are singular. That the Court 
should sanction this attempt to allocate a proportional share of capital 
based on gross receipts is more equitable as a matter of economics as 
contrasted with the contention that local assets alone should constitute 
the basis of measurement. Annual gross receipts of $34,000,000 on a 
$23,000,000 capital investment more closely approaches reality than a 
$34,000,000 gross return from $3,000,000. 

NICHOLAS J. CHIASCIONE 

COMPENSATION FOR DISCHARGED EMPLOYEES UNDER INTERSTATE 

COMMERCE ACT 

A newly recognized element in the term "public interest" as employed 
in the Interstate Commerce Act29 was the determining factor in United 
States v. Lowden.30 Trustees for the Estate of the Chicago, Rock Island 
and Pacific Railway Company applied to the Interstate Commerce Com
mission for permission to lease the railroad and properties of the Chicago, 
Rock Island and Gulf Company under the terms of § 5 ( 4) (h) of the 
Act.31 Following two hearings, the Commission made two required find
ings that the lease would further the Government's plan for consolida
tion of railroad property and that it would promote the public interest. 
However, it conditioned its approval of the transaction on compliance 
with the following requirements relative to employees affected by the 
lease: ( 1) that those retained be compensated for any reduction in salary 
as a consequence of the consolidation; ( 2) that these employees be 

"Atlantic & Pacific Tea Co. v. Grosjean, 301 U.S. 412, 424-425 (1937). 
~ord Motor Co. v. Beauchamp, 60 Sup. Ct. 273, 276 (Jan. 1, 1940). 
•4g STAT. 217 (1933), 49 u. s. C. § 1 (1934) . 
.,60 Sup. Ct. 248 (Dec. 15, 1939). 
n4g STAT. 217 (1933), 49 U.S. C. § 5 (4) (b) (1934). 
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compensated for traveling and moving expenses; and ( 3) that employees 
discharged as a result of the consolidation be given partial compensation 
under specified conditions. The companies brought suit under the Urgent 
Deficiencies Act32 for an injunction restraining the Commission from 
enforcing this portion of the order. A three-judge district court heard 
the cause and granted the relief for which the carriers prayed, on the 
ground that the Interstate Commerce Commission lacked any statutory 
grant of power to attach such conditions as it did.33 

In approaching the problem here presented, the Supreme Court pointed 
out that "public interest" within the meaning of the Interstate Commerce 
Act is restricted to the general welfare only as it arplies to the establish
ment and proper maintenance of an efficient system of interstate trans
portation.34 It then granted, for the sake of argument, the contention of 
the appellees that this standard of public interest must be applied to any 
action taken by the Commission in regard to a request such as that made 
by the carriers. In the view of the Court, there remained for considera
tion only whether, as a matter of law, the order of the administrative 
body could have no influence or effect upon the maintenance of an ade
quate and efficient transportation system. 

Since the proposed lease was in harmony with the plan for consolidation 
of the railroads of the nation, it might properly be considered a step 
in the realization of the plan. It was, therefore, necessary to consider 
its effect upon interested parties, chiefly security holders and employees. 
The Court recognized that the former class generally benefitted by the 
resulting economies. It also gave considerable weight to the finding of 
the Commission that 7 5 % of the economies to be effected by the con
solidation would be at the expense of the latter group. This latter factor 
was recognized as necessarily affecting the labor relations of the carriers, 
and as having a substantial influence upon the adequacy and efficiency 
of the service rendered by the railroads. In other words, the proposed 
lease was within the "public interest" as defined in the Interstate Com
merce Act. 

In support of this conclusion , the Court traced the history of federal 
railroad legislation as it affected employer-employee relations. Reference 
was made to the Transportation Act of 1920,35 the Railway Labor Act 

"'38 STAT. 210 (1913) , 28 U. s. C. § 45 (1934) . 
.. 29 F . Supp. 9 (N. D . Ill. 1939). 
"'Texas v . United States, 292 U. S. 522 (1934) . 
3641 STAT. 456 (1920), 49 U. S. C. § 71 (1934) . 
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of 1926, as amended,86 the Safety Appliance Act of 1893,87 the Hours 
of Service Act of 1907,88 the Federal Employers Liability Act of 1908,89 

the Adamson Act of 1916,40 and the Railroad Retirement Act of 1934 
as amended.41 The Court further gave considerable weight to the cir
cumstance that there is now pending in both Houses of Congress pro
posed legislation which would make it mandatory upon the Interstate 
Commerce Commission to set up as a prerequisite of any consolidation 
or lease under § S ( 4) (h) that equitable protection of the interests of 
labor be afforded.42 In its view, however, the Commission might, at 
present, do so in the exercise of its discretion. 

The Supreme Court concluded as follows: 

" In the light of this record of practical experience and Congressonal legis
lation, we cannot say that the just and reasonable conditions imposed on appellees 
in this case will not promote the public interest in its statutory meaning by 
facilitating the national policy of railroad consolidation: that it will not tend to 
prevent interruption of interstate commerce through labor disputes growing out 
of labor grievances, or that it will not promote that efficiency of service which 
common experience teaches is advanced by the just and reasonable treatment 
of those who serve. In the light of that record too we do not doubt that Con
gress , by its choice of the broad language of § 5 ( 4) (b) intended at least to 
permit the Commission, in authorizing railroad consolidations and leases to 
impose upon carriers conditions related, as these are , to the public policy of 
the Transportation Act to facilitate railroad consolidation and to promote the 
adequacy and efficiency of the railroad transportation system."48 

The appellees contended that so construed the statute was beyond the 
authority of Congress and in derogation of the Fifth Amendment. The 
Court, however, was of the opinion that Congress might reasonably de
fine the terms under which consolidations were to be effected, so as 
to secure equitable provision for economic security of employees when 
necessary in the public interest. It further reaffirmed its rules to the 
effect that Congress may compel application of income, attributable to 
a privilege granted by the Interstate Commerce Commission, to specified 

""44 STAT. 577 (1926), 48 STAT. 1185 (1934), 45 U. S. C. § 151 (1934). 
"'27 STAT. 531 (1893) . 
8834 STAT. 14 ( 1907) . 
.. 35 STAT. 65 (1908). 
'°39 STAT. 721 (1917). 
"48 STAT. 1283 (1934) , 50 STAT. 307 (1937), 47 U . S. C. § 201 (Supp . 1938) . 
.. S. No . 2009, 76th Cong., 1st Sess. (1939); H . R. No. 1217, 76th Cong., 1st Sess. (1939) . 
'"Stone, J. , United States v. Lowden , 60 Sup. Ct .. 248, 255 (Dec. 15, 1939 ) . 
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purposes devoted to the public interest; 44 and that a business may be 
required to carry the burden of employee wastage incident to its 
operation.415 

HARRY B. MERICAN 

"Dayton-Goose Creek Ry. v. United States, 263 U. S. 456 (1924) . 
~econd Employers Liability Cases, 223 U. S. 1 (1912). 



FEDERAL LEGISLATION 

THE PROPOSED DRAFTING OF THE USE OF MONEY 
IN TIME OF WAR 

'":fO PROMOTE peace and the national defense through a more equal 
distribution of the burdens of war by drafting the use of money 

according to ability to lend to the Government" is the title of a bill now 
pending before the United States Senate, with a favorable report from 
the Senate Committee on Military Affairs.1 

The unusual features of the measure would make it a most novel 
expedient in the field of war financing should it be enacted into law. 
Apparently there is little indication that a final legislative determination 
will be made on the bill at this session of Congress, but the w_eight of a 
favorable report from the Senate Military Affairs Con;unittee is an in
dication of the serious consideration being accorded the subject. The 
chaotic world situation today, and the danger of our own involvement, 
which must be faced regardless of our determined policy to remain neutral, 
would seem to make timely a consideration of the question whether Con
gress has the power to enact such a far-reaching program as is proposed in 
this bill. 

The Committee report states the purpose of the bill to be: 

( 1). "To strengthen our national defense by providing for the mobili
zation of our financial resources in case of war. 

( 2). "To promote peace by elimination of the profits from financing 
war. 

( 3). "To equalize the burdens of war by drafting the use of capital the 
same as we draft the services of men."2 

These objectives would be accomplished by providing a plan for the 
sale of bonds on a mandatory basis, in case of war, according to each 
individual's net wealth. A schedule is set up, based upon the ability of 
each individual to buy and he would be required, by absolute mandate 
of the statute, to purchase his share of war bonds in accordance with 
that schedule based upon a census of individual net worth to be taken 
under the following procedure: 

"Whenever Congress shall declare war, or shall declare that the imminence of 
war has created an emergency which in the judgment of the President is sufficiently 

1S. 1650, 76th Cong., 1st Sess. (1939); SEN. REP. No. 441, 76th Cong., 1st Sess. (1939) 
(introduced by Senator Lee of Oklahoma). Italics supplied. 

"SEN. REP. No. 441, 76th Cong., 1st Sess. ( 1939) 2. 

799 
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serious to necessitate an increase in the Military Establishment by the drafting 
of manpower, the President is authorized and requested to cause to be taken a 
census of the net wealth of the Nation. Such census shall be taken in such manner 
as the President shall by regulations prescribe and by such agency or agencies of 
the Government as he may designate or establish for such purpose. Such 
regulations shall require every citizen of the United States, every resident alien, 
and every non-resident alien having any wealth in the United States to file with 
such person or agency as the President may designate a sworn declaration in such 
form as the President may prescribe with respect to his gross wealth and 
financial obligations . . .. Upon completion of such census the President shall 
cause to be computed, and shall prepare a list setting forth the net wealth of each 
person covered by such census . . . and the portion of the net wealth of each 
such person which is subject to the borrowing power of the United States under 
this Act."3 

The amount of the net wealth of each individual which is made subject 
to the borrowing power is set out in a graduated scale, similar to the 
graduated income tax, laying the heaviest proportionate assessment on 
those in the higher wealth brackets.4 

•s. 1650, 76th Cong., 1st Sess. (1939) § 1. 
'Section 2 of the bill sets out the proposed schedule as follows : 
In the case of net wealth not in excess of $1,000, none. 
In the case of net wealth in excess of $1,000 and not in excess of $10,000, 5 per centum 

of such excess. 
$450 in the case of net wealth of $10,000; and in the case of net wealth in excess of 

$10,000 but not in excess of $100,000, 10 per centum in addition of such excess. 
$9,450 in the case of net wealth of $100,000; and in the case of net wealth in excess of 

$100,000 and not in excess of $250,000, 15 per centum in addition of such excess. 
$31,950 in the case of net wealth of $250,000; and in thel case of net wealth in excess 

of $250,000 and not in excess of $500,000, 20 per centum in addition of such excess. 
$81 ,950 in the case of net wealth of $500,000; and in the case of• net wealth in excess 

of $500,000 and not in excess of $1,000,000, 25 per centum in addition of such excess. 
$206,950 in the case of net wealth of $1,000,000; and in the case of net wealth in excess 

of $1,000,000 and not in excess of $2,000,000, 30 per centum in addition of such excess. 
$506,950 in the case of net wealth of $2 ,000,000 ; and in the case of net wealth in excess 

of $2 ,000,000 and not in excess of $3,000,000, 35 per centum in addition of such excess. 
$856,950 in the case of net wealth of $3,000,000; and in the case of net wealth in excess 

of $3,000,000 and not in excess of $4,000,000, 40 per centum in addition of such excess. 
$1 ,256,950 in the case of net wealth of $4,000,000; and in the case of net wealth in excess 

of $4,000,000 and not in excess of $5 ,000,000, 45 per centum in addition of such excess. 
$1,706,950 in the case of net wealth of $5,000,000; and in the case of net wealth in excess 

of $5,000,000 and not in excess of $7,500,000, SO per centum in addition of such excess. 
$2,956,950 in the case of net wealth of $7,500,000; and in the case of net wealth in excess 

of $7 ,500,000 and not in excess of $10,000,000, 55 per centum in addition of such excess. 
$13,351,950 in the case of net wealth of $25,000,000; and in the case of net wealth in excess 

of $25,000,000 and not in excess of $50,000,000, 65 per centum in addition of such excess. 
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The Secretary of the Treasury is required to determine from time to 
time the amount of money necessary to be raised in order to meet the 
emergency. The government shall then issue bonds of convenient de
nomination for the total amount of money necessary to be raised, and each 
person is required to buy these bonds according to the allotment worked 
out in the schedule. The term of the bonds would be fifty years. They 
would bear interest at a rate not in excess of one per cent, and would not 
be tax exempt either as to principal or interest. The low interest rate and 
non-exemption from taxation features are designed to take profiteering out 
of war financing. 

Perhaps the most novel feature of the bill is that providing for a 
utilization of the credit existing in the non-liquid assets of the nation; 
this would be accomplished by allowing an individual who might have 
sufficient net wealth to demand a heavy assessment but who would not 
have enough cash available to purchase the bonds to make a note for the 
amount, this note to be secured by a lien upon specified property and bear
ing interest at the rate of six per cent. Then the President is authorized 
to issue currency, notes, or other obligations of the United States upon 
these securities. It is also provided that the United States may accept 
property or services in payment of the bond assessment. 

The President is authorized to establish local boards of wealth ap
praisers, no member of which may be connected with the military estab
lishment, and these boards are given authority to hear and determine 
questions arising with respect to the ownership and valuation of wealth. 
Appellate appraisal boards are to be appointed by the President in each 
federal judicial district to review, with power to affirm, modify, or reverse, 
the decisions of the local boards. It is provided that no question within 
the jurisdiction of any lccal board of appraisers shall be litigated in the 
regular federal courts unless the person litigating such question has 
subscribed for bonds in the amount of the assessment against him. 

Other provisions prescribe penalties for violations and declare that the 
borrowing power of the United States under the Act shall not be exercised 
after the President proclaims the termination of the war or the emergency 
which has brought such power into existence. 

Reduced to its simplest form, the argument in support of this bill, from 
the standpoint of policy, is that the government should have the same 

$29,456,950 in the case of net wealth of $50,000,000; and in the case of net wealth in excess 
of $50,000,000 and not in excess of $100,000,000, 70 per centum in addition of such excess. 

$64,456,950 in the case of net wealth of $100,000,000; and in the case of net wealth in 
excess of $100,000,000, 75 per centum in addition of such excess. 
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right to draft wealth in time of war that it has to draft the manpower 
of the nation. Capital should be made to share the burdens of a great 
national emergency to the same extent that individual citizens share the 
burdens of war by sacrifices of life and liberty through the selective draft. 
It is no doubt well ai:gued that eliminating the profits of war financing 
would serve as a deterrent to war. The Senate Committee report5 states 
the case nicely in the following language: 

"In the event of war this measure would operate to distribute the burdens of 
war in the sense that each individual would be called upon to lend to the Govern
ment, according to his ability to lend, and that without profit. From the World 
War, we learned that the only fair, just and democratic way to raise an army is 
by a selective draft of manpower. The enactment of this bill, therefore, is in 
the interest of our national defense in the sense that it provides a fair, just, and 
democratic way to finance war through a simliar selective draft of capital." 

A report from the minority members of the Senate Military Affairs 
Committee6 vigorously protests that the case for the bill is not nearly so 
simple as its supporters believe. They point out that adverse action was 
recommended by the Treasury Department, the War Department, and the 
Navy Department.7 Attention is called to possible dangerous economic 
effects, which might take either of two turns. Serious deflation in property 
values would undoubtedly occur, it is argued, if cash were demanded for 
the bonds, because thousands of people would be forced to sell property 
to raise the amount of their loan assessment. On the other hand, if the 
President exercised his discretion of accepting notes secured by property 
in payment of the bond levy, then issuing currency or notes against the 
securities, dangerous inflation would result.8 

But the problem now at hand is a brief review of some constitutional 
questions raised by the bill, and so contemplation of the possible 

"SEN. REP. No. 441, 76th Cong., 1st Sess. (1939) 3. 
"The report is signed by Senators Bridges, Austin and Gurney. 
7Appendix I, SEN. REP. No. 441, 76th Cong., 1st Sess. (1939) 29. 
8An interesting statement by Former Secretary of War Newton D. Baker, made before 

the old War Policies Commission, is included in the minority report regarding the economic 
effect of a capital levy, to which the minority compares the forced draft plan of this bill. 
Mr. Baker said: "A capital levy superimposed on the normal, foevitable, economic dis
turbance which the outbreak of war causes would be so drastic a burden and bear so 
heavily upon vast numbers of people at a time when many people would have to sell some 
part of their assets in order to secure the money to pay the taxes, and there would be 
nobody to buy what they had to sell, as would produce an almost revolutionary disturbance 
in the country at large if the financing of the war were undertaken by the process." SEN. 
REP. No. 441, 76th Cong., 1st Sess. (1939) 28, citing REP. WAR. PoL. CoMM., H. R. Doc. No. 
163, 72nd Cong., 1st Sess. (1931). 



1940] FEDERAL LEGISLATION 803 

economic consequences must be limited to a consideration of the power 
to control them should they occur. The Constitution grants expressly 
to Congress the power " to declare war . .. to raise and support an Army 
... to provide and maintain a Navy . . . to suppress insurrections and 
repel invasions ... and to make all laws which will be necessary and 
proper for carrying into execution the foregoing powers."9 Application 
of this constitutional grant of war powers was far-reaching, though per
haps somewhat unsystematic, during the World War. Legislation was 
enacted extending governmental control over a great part of our national 
economic activity, and broad grants of power to the President were made 
freely, and consistently sustained by the courts.10 

However, emergency does not create, but only furnishes the occasion 
for the exercise of constitutional power.11 Constitutional provisions are 
not suspended in time of war; the Supreme Court has said that "the 
Constitution of the United States is a law for rulers, and people, equally 
in war and in peace, and covers with the shield of its protection all classes 
of men, at all times, and under all circumstances."12 In United States v. 
Cohen Grocery Company,13 the Court stated the proposition very suc
cinctly as follows: 

"We are of the opinion that the Court below was clearly right in ruling that the 
decisions of this Court indisputably establish that the mere existence of a state 
of war could not suspend or change the operation upon the power of Congress 
of the guaranties of the Fifth and Sixth Amendments as to questions such as we 
are here passing upon."14 

'U. s. CONST. ART. 1, § 8 . 
:ioiiighland v. Russell Car and Slowplow Co., 279 U. S. 253 (1928); Milwaukee Pub. Co. 

ti . Burleson, 255 U. S. 407 (1920); Jacob Ruppert Inc. v. Caffey, 251 U. S. 264 (1919) 
(upholding the Food and Fuel Act, 40 STAT. 276 (1917); Abrams v . United States, 250 
U.S. 616 (1919) (sustaining the Espionage Act, 40 STAT. 225 (1917) ; Northern Pac. Ry. 
v. North Dakota, 250 U. S. 135 (1918); The Selective Draft Cases, 245 U. S. 366 (1917); 
United States v. Kraus, 33 F. (2d) 406 (C. C. A. 7th, 1929); United States v . Farland, 
15 F. (2d) 823 (C. C. A. 4th, 1926) (involving the War Industries Board) j· Salamandra 
Ins. Co. v. New York Life Ins. Co., 254 Fed. 852 (S. D. N. Y. 1918) (sustaining the T}'adc 
ing with the Enemy Act, 40 STAT. 415 (1916); Public Service Commission v. New York 
Cent. Ry., 230 N. Y. 148, 129 N. E. 455 (1920) (sustaining the Railway Control Act, 
40 STAT. 451 (1916) . 

uHome Building and Loan Association v. Blaisdell, 290 U.S. 398 (1933) . 
nEx J,arte Milligan, 4 Wall. 120 (U. S. 1886). 
11255 u. s. 81, 88 (1920). 
u-rhe Court had under consideration § 2 of the Food Control Act, 41 STAT. 298 (1919) 

(amending § 4, 40 STAT. 277) and more specifically the question of whether the act was so 
indefinite in setting up an ascertainable standard of guilt as to deny due process of law under 
the Fifth and Sixth Amendments to the Constitution because persons accused of offenses 
against the statute were not adequately informed of the nature and cause of the accusation. 



804 THE GEORGETOWN LAW JOURNAL [Vol. 28 

Ten years later, the Court made a much broader statement concerning 
the war power in the case of United States v. Macintosh,1 5 outlining that 
power as follows: 

"The Constitution, therefore, wisely contemplating the ever-present possibility 
of war, declares that one of its purposes is to 'provide for the common defense'. 
In express terms, Congress is empowered 'to declare war', which necessarily 
connotes the plenary power to wage war with all the force necessary to make it 
effective ; and 'to raise . .. armies', which necessarily connotes the like power to 
say who shall serve in them and in what way. 

From its very nature, the war power, when necessity calls for its exercise, 
tolerates no qualifications or limitations, unless found in the Constitution16 or 
in applicable principles of international law. In the words of John Quincy 
Adams,- 'This power is tremendous; it is strictly constitution ; but it breaks 
down every barrier so anxiously erected for the protection of liberty, property 
and of life'.17 To the end that war may not result in defeat, freedom of speech 
may, by act of Congress, be curtailed or denied so that the morale of the people 
and the spirit of the army may not be broken by seditious utterances ; freedom of 
the press curtailed to preserve our military plans and movements from the knowl
edge of the enemy; deserters and spies put to death without indictment or trial by 
jury ; ships and supplies requisitioned; property of alien enemies, theretofore 
under the protection of the Constitution, seized without process and converted 
to the public use without compensation and without due process of law in the 
ordinary sense of that term ; prices of food and necessities of life fixed or 
regulated ; railways taken over and operated by the government ; and other 
drastic powers, wholly inadmissible in time of peace, exercised to meet the 
emergencies of war." 

It is well to note that even in this broad statement of the war power, the 
Court refers to limitations found within the Constitution. 

The proponents of the bill under consideration would have difficulty in 
finding better judicial support for the power to draft the use of money in 
time of war than is to be found in United States v. Macintosh, although 
the case does not, of course, involve that particular question. It would 
seem to be a reasonable step to extend the power already defined by the 
Court as being so broad. to include drafting the use of money. But the 
Fifth Amendment raises a legal barrier which it is seemingly impossible 
to circumvent, no matter how strongly one may feel the justice and 
fairness of the proposal as a matter of policy. The prohibition of depriv
ing any person of property without due process of law and the require
ment that just compensation must be made for all property taken would 

1ll283 u. s. 605, 622 (1930) . 
1"1:talics supplied. 
11This statement by Mr. Adams was made in a speech delivered in the House of 

Representatives, May 25, 1836; 12 ANNALS OF CoNG., 4038-39 (1836). 
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seem to be a bar to the plan involved in the bill. True, all private 
property is held subject to the necessities of government. The right of 
eminent domain underlies all such rights of property. The government 
may take personal or real property whenever its necessities or the ex
igencies of the occasion demand, but the Constitution in the Fifth Amend
ment guarantees that when this governmental right of appropriation
this asserted paramount right-is exercised it shall be attended by 
compensation.18 Applying this doctrine to a war-time situation, the Court 
held in United States v. Russell19 that: 

" ... a taking of private property by the Government, when the emergency of the 
public service, in time of war, or impending public danger is too urgent to admit 
of delay, is everywhere regarded as justified, if the necessity for the use of the 
property is imperative and immediate, and the danger impending; and it is 
equally clear that the taking of such property under such circumstances creates 
an obligation on the part of the Government to reimburse the owner to the full 
value of the service." 

This right to compensation rests upon the Fifth Amendment, indepen
dent of statute or express promise.20 Where the seizure of property or its 
destruction occurs ftagrante bello, this rule is not applicable.21 

It might be argued in favor of the constitutionality of this measure, and 
with some weight, that there is not an actual taking of property, but only 
a mandatory loan being made. The plan involved is certainly an ingenious 
one. It might also be argued that just compensation is allowed in that 
government bonds are given for the loan and that interest is made payable 
at one per cent. But who knows what value these bonds would have under 
the economic circumstances which would result from such a plan of 
financing and monetary control? Furthermore, the legal objection to this 
argument is that there has been a "taking" of the property and the ques
tion of just compensation is a judicial one and not legislative or ad-

"'United States v. Lynah, 188 U.S. 449, 465 (1903). 
1013 Wall. 629 (U.S. 1871). For a very learned and comprehensive review of this problem 

see Cormack, The Universal Draft and Constitutional Limitations (1930) 3 So. CALIF. L. REV. 
361. On war powers in general see Tansil!, War Powers of the President (1930} 45 PoL. 
Ser. Q. 1; Notes (1938} 5 U. Cm. L. REV. 647; (1938) 1 NAT. LAWYERS GuILDQ. 256; (1939} 
8 GEO. WASH. L. REV. 157. 

""Jacobs v. United States, 290 U.S. 13 (1933); Becker Steel Co. of America v. Cummings, 
296 U. S. (1935); accord: Cummings v. Deutsche Bank Und Discontogesellschatt, 300 U. S. 
115 (1937). 

21Respublica v. Sparhawk, 1 Dall. 357 (U. S. 1788} ; United States v. Pacific Ry., 120 
U. S. 227 (1887); Ford v. Surget, 97 U. S. 594 (1878). 
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ministrative.22 In Monongahela Navigation Co. v. United States, the 
Court said: 

"By this legislation, Congress seems to have assumed the right to determine 
what shall be the measure of compensation. But this is a judicial and not a 
legislative question. The legislature may determine what private property is 
needed for public purposes; but when the taking has been ordered, then the 
question of compensation is judicial. It does not rest with the public, taking the 
property, through Congress or the legislature, its representative, to say what 
compensation shall be paid, or even what shall be the rule of compensation. 
The Constitution has declared that just compensation shall be paid, and the 
ascertainment of that is a judicial inquiry."23 

In Seaboard Air Line Railway Company v. United States it was held 
that the compensation to which the owner is entitled is the full and perfect 
equivalent of the property taken; it 

" ... rests on equitable principles and it means substantially that the owner shall 
be put in as good position pecuniarly as he would have been if his property had 
not been taken. He is entitled to the damages inflicted by the taking."24 

In United States v. New River Colleries the Court said: 

"Where private property is taken for public use, and there is a market price 
prevailing at the time and place of the taking, that price is just compensation."25 

It is hardly possible to see how the doctrine of these cases could be 
avoided. Even though it were granted that the bonds could be con
sidered sufficient security for the "taking", still the one per cent interest 
rate would be open to attack as failing to provide just compensation, wh~n 
the market value of money would undoubtedly be pushed up by any war 
emergency and the risks naturally resulting therefrom, and the question 
of the sufficiency of this rate made a judicial question rather than a 
legislative one. 

Although the bill under consideration provides that the borrowing 
power which would be created under the Act would cease after the Presi
dent proclaims a termination of the war or the emergency which brought 
the power into existence, yet there would inevitably be many problems 

~onongahela Navigation Co. v. United States, 148 U. S. 312 (1892); United States v. 
New River Collieries, 262 U. S. 341 (1922); Seaboard Air Line Ry. v. United States, 261 U.S. 
299 (1923); National City Bank v. United States, 275 Fed. 855 (N. Y. 1921); Newton Coal 
Co. v. Davis, 281 Pa. 74, 126 Atl. 192 (1924) ; Philippine Sugar Estates Development Co. 
v. United States, 40 Ct. Cl. 33 ( 1904) . 

•148 u. s. 312, 327 (1892). 
N261 U.S. 299,304 (1922) . 
•262 u. s. 341,344 (1922). 
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arising in connection with the bonds outstanding, which would not have 
to be paid for fifty years unless the government found it possible to retire 
them sooner. Could the use, transfer, or discount of these bonds be 
controlled by government action in any way after the war had ended? 
If not, then there would be a danger of their presence in the money market 
seriously affecting the economic situation of the nation for many years 
after the close of a war. Profiteering through discounts at the expense of 
those individuals who would be pressed for cash would seem altogether 
likely, thus defeating one of the primary purposes of the scheme. Without 
further conjecture as to probable economic consequences of such a situa
tion, brief consideration may be given to the possibility of extending the 
emergency power in order to control the bonds after the war had closed, 
assuming for the moment that the government's right to enter into such 
a plan would be sustained as an emergency measure. 

The case of Commercial Trust Co. v. Miller26 affords some authority 
for such an extension of the emergency power: 

"A court cannot estimate the effects of a great war and pronounce their 
termination at a particular moment of time, and that its consequences are so 
far swallowed up that legislation addressed to its emergency had ceased to have 
purpose or operation with the cessation of the conflicts in the field. Many 
problems would yet remain for consideration and solution, and such was the 
judgment of Congress, for it reserved from its legislation the Trading with the 
Enemy Act and amendments thereto, and providing that all property subject to 
that act shall be retained by the United States 'until such time as the Imperial 
German Government .... shall have made suitable provision for the satisfaction 
of all claims' ."26• 

In Hamilton v. Kentucky Distilleries Company27 the Court sustained the 
War-Time Prohibition Act28 approved ten days after the armistice with 
Germany had been signed. Stewart v. Kahn, decided in 1871, contains 
the statement that: 

"the war power is not limited to victories in the field and the dispersion of the 
insurgent forces; it carries with it inherently the power to guard against the 
immediate renewal of the conflict, and to remedy the evils which have arisen 
from its rise and progress."29 

It would seem altogether possible on the basis of these expressions from 
the Court, that legislation enacted by Congress to alleviate ill effects of a 

'"262 U.S. 51 (1922) . 
... Id. at 57. 
"251 U. S. 146 (1919); accord: Kahn 11. Anderson, 255 U. S. 1 (1922). 
•40 STAT. 1046 (1918) . 
2111 Wall. 493, 507 (U. S. 1871). 
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war emergency on our economic condition, and designated as emergency 
legislation, might be sustained and made operative for whatever period 
in the future the Congress should declare to be fraught with the 
exigencies of an emergency. 

The constitutional obstacle to the proposed legislation would seem, then, 
to lie in the Fifth Amendment. It is realized that predicting possible 
Court action under the stress of a great national emergency with any 
degree of assurance would be little short of foolish, yet it is the conclusion 
of the writer that the measure under consideration could be successfully 
assailed as violating the Fifth Amendment by denying just compensation 
for the taking of private property. It is suggested that should the end 
to be accomplished be deemed just and practicable as a matter of policy, 
it would be a safer course of procedure to offer a constitutional amend
ment, granting to Congress the power in time of war to draft capital 
resources, and to fix the compensation therefor, by declaring the same to 
be necessary for purposes of national defense.30 

LLOYD CROSLIN 

80See S. J. RES. 128, 71st Cong., 2d Sess., 72 CONG. REC. 2449, offered in the Senate January 
25, 1930, by former Senator Dill of Washington, embodying the features of the so-called 
"universal draft". 



NOTES 
BIRDS OF PASSAGEt 

HISTORICAL BACKGROUND 

THERE is probably no relationship more fundamental to our social 
structure than that of marriage. It is found existing as a legal 

institution among all peoples who have advanced beyond a savage state 
of development.1 It is the basic element of the family unit which in 
turn is the primary unit upon which the state is founded , and about 
which much of the jurisprudence of the nation is built.2 

Contrary to the usual development of law in civilized states , the law 
of marriage and its related subjects, has been anything but uniform. 
In fact, the differences developed, and the strong social feeling behind 
them, have defeated all attempts to achieve a uniform law in this field .3 

In this diversity of opinion and of law, the law of divorce has been 
outstanding in defying unification. 

Once monogamy became the established order of western civilization 
it might be supposed that the parties to the marriage relationship were 
established. One man having selected one woman as a wife why should 
not their marriage, its formulation , incidents, and even later dissolution 
be their own affair? Such, in fact, was the view of the Roman law.4 

Even after the establishment of Christianity the marriage and divorce of 
Roman citizens remained purely civil matters of their own personal 
concern. By the time of Justinian the Church had grown to be a power
ful factor , and had so influenced the laws of marriage that most mar
riages were now celebrated under its auspices. Divorce, however, re
mained entirely civil in nature, a purely personal matter between the 
parties, either one of them having a complete right to shake off a burden
some bond at will, incurring, at the most, only a trivial pecuniary 
penalty. The first instance in which the state appears to have taken 
an interest in the marriage relation occurred under Augustus, when, in 
order to maintain an upper class of the Roman populace, decrees designed 
to discourage celibacy and childlessness were promulgated.5 It does 

tHolt v . Holt, 77 F . (2d) 538, 5-11 (App. D. C . 1935) . 
1BRYCE, Marriage and Divorce Under R oman and English Law in 3 SELECTED ESSAYS 

ON ANGLO-AMERICAN LEGAL HISTORY (1909) 782. 
"GoooRICH, CONFLICT OF LAWS (2d ed. 1938) 335. 
'LICHTENBERGER, DIVORCE (1931) C. 8. 

'Bryce, supra note 1, at 797. 
0/bid . 
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not appear that at any time under Roman law was the state considered 
an active party to the marriage relationship such as it is today. 

As the strength of the Empire decreased, that of the Church grew. 
The rules of Roman law concerning the family were gradually replaced 
by rules formulated and enforced by the Church until, by the twelfth 
century, the ecclesiastical courts had acquired absolute control over 
marriage and its related aspects. In as much as the Church regarded 
m.arriage as an indissoluble sacrament divorce was theoretically im
possible. Thus, from one extreme the pendulum of divorce had swung 
to the other; and there it remained, at least until the Reformation, and 
in many Roman Catholic countries to the present day.6 

In 131 B, C., Q. Caecilius Metellus, Censor, proposed a bill requiring 
all Romans to marry. In his speech before the Senate he observed, 

"that if it were possible to have no wives at all, everybody would gladly escape 
that annoyance, but since nature had so ordained that it was not possible to live 
agreeably with them, nor to live at all without them, regard must be had rather 
to permanent welfare than to transitory pleasure."7 

Over two thousand years later men still appear unable to live with them 
or without them; and as long as man remains so constituted the problem 
of divorce will be a vital one. The simple denial of the possibility of 
divorce by the Church completely discredited this fundamental charac
teristic of ma:nkind. It was, however, too strong an emotion to be 
defeated by simply failing to recognize it; and man immediately set 
about to discover ways and means of avoiding the ban. It did not take 
long for a Frenchman to discover that if he were a Swiss and a Lutheran, 
or a Unitarian, that there would be no difficulty to his obtaining a 
divorce. Similarly Catholic Englishmen found themselves to be protes
tant Scottsmen; and formally good Austrians were not surprised to 
discover themselves changed overnight into questionable Hungarians.8 

There was thus created what remains today one of the most difficult and 
annoying problems of divorce adjudication, the problem of the migratory 
divorce. The situation in the United States at the present time reflects 
the European picture just discussed in an aggravated form. Instead of 
a dozen or so conflicting jurisdictions there are forty-eight jurisdictions 
apparently unable or unwilling to agree, to any appreciable degree, upon 
the subject; and running the whole gamut of disagreement from no 

•Bryce, suP,a note 1, at 823. 
'Id. at 800. 
•Beale, European Divorces While You Wait (1902) 14 GREEN BAG 9. 
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divorce for any cause whatsover in South Carolina9 to the stream-lined 
divorce mills of Nevada where a decree may be had in forty-three days.10 

The modern problem is further complicated by the fairly recent11 inven
tion of the divorce-mill. Demand creates supply in the social as well as 
in the economic sense; consequently, the modern trend is to provide the 
machinery with which to catch a share of lucrative migratory divorce 
revenues without too much regard to the regrettable social and moral 
consequences, or the questionable legality of the decrees sold.12 

JURISDICTION TO GRANT DIVORCE 

Totally aside from moral considerations or ecclesiastical law it is 
apparent that the early Roman attitude of laissez-faire toward marriage 
and divorce is incompatible with modern society. Marriage is un
doubtedly a contract between the parties; 13 but it is something more. 
Its accomplishment creates a new status which neither party previously 
enjoyed, and in which the state is necessarily interested.14 As such the 
state must be made a party to the dissolution of the marriage if such 
dissolution is to be validly accomplished. The difficulty arises in deter
mining which state that is to be. 

•1 WALLACE, HISTORY OF SouTH CAROLINA (1935) 416; McCarty v. McCarty, 2 Stroh. 
L. 6 (S. C. 1847). 

10NEV. COMP. LAWS (Hillyer, J934 Supp.) § 8583. 
11The possibilities of the short residential requirement of the Nevada divorce law does 

not appear to have been discovered before 1900 although it had been on the _statute books 
(NEV. STAT. (1861) p. 94) for nearly fifty years. In that year Earl Russell came over 
from England, stayed in Nevada long enough to divorce his wife, remarried, and promptly 
returned to England. In the following year he was convicted of bigamy as the result of 
his excursion. The Trial of Earl Russell, [1901) A. C. 446 . This case was attended by 
considerable publicity, and appears to be the first to discover to the world the peculiar 
advantages of divorce in Nevada. Ingram and Ballard, The Business of Migratory Divorce 
in Nevada (1935) 2 LAw & CONTE.MP. PROB. 302. 

aA speedy divorce is available in Nevada, Arkansas, Idaho and Florida. The Florida 
divorce law requiring only ninety days residence was passed in May, 1935. Its supporters 
encountered considerable difficulty in securing its passage, and were refreshingly candid in 
their statement of its purpose. Thus, Representative Frost, who introduced the bill, 
declared he believed it would be a good incentive to people wishing divorces to come to 
Florida to get them. He was asked by a colleague if the pur!){)se of the bill was to put 
Florida into competition with Nevada. He answered: "It is in competition to all the 
United States; it is to get people to come to Florida." Bergeson, The DivorcP. Mul 
Advertises (1935) 2 LAW & CONTE.MP. PROB. 348. 

,..Marriage is declared to be a civil contract by statute in many states. See, for example, 
IowA CODE (1931) § 10427; MICH. COMP. LAws (1929) § 12691. 

"GOODRICH, op. cit. supra note 2, at 299. 
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Although it would be interesting,15 nothing of particular value is to 
be gained by reviewing the English cases prior to 1883. In that year 
the decision of the House of Lords in Harvey v. Farnie16 laid the founda
tion of the modern view of divorce, by declaring divorce to be a ques
tion of the determination of a personal status. This principle is now 
universally accepted as correct both in England17 and in the United 
Statcs.18 The state most closely concerned with this status, or the state 
of the domicil of the parties, then becomes the one entitled to determine 
the question; 19 and is the only state which has jurisdiction to grant a 
divorce.20 There is, therefore; little difficulty where the divorce is sought 
at the domicil of both parties; but such a case is necessarily not one of 
migratory divorce. In order to understand the difficulties presented by 
a case of migratory divorce it is necessary to consider separately the case 
of a decree rendered at a forum where neither party is domiciled; and 
the case of a decree of divorce rendered at the domicil of one of the 
parties. 

DIVORCE WITHOUT DOMICIL 

The most striking illustration which can be given of the extent to 
which the migratory divorce has been exploited, is the popular practice 
of the last few years of obtaining a Mexican divorce by mail-order. 
Paris, Reno, Hot Springs or Miami being too expensive for the average 
dissatisfied spouse of little financial means, he, too of ten, became easy 
prey for certain unscrupulous persons who offered to secure him a 

10Rex v. Lolley, Russ. & R. C. C. 237, 168 Eng. Re. 779 (1812) reflects the early English 
view that divorce was an incident of the marriage contract, and as such was governed by 
the lex loci contractus. See Note (1893) 19 L . R. A. 515. 

1 08 A. C. 43 (1883). 
11Accord, Briggs v. Briggs, 5 P. D. 163 (1880); Shaw v. Attorney Gen ., L. R . 2 P. &. D. 

156 {1870); Scott v. Attorney Gen., 11 P. D. 128 (1886); Turner v. Thompson, 13 P. D. 
37 (1888). 

18RESTATEMENT, CONFLICT OF LAWS (1934) § 135; GOODRICH, op. cit. supra note 2, at 335. 
'""This necessarily results from the right of every nation or state to determine the 

status of its own domiciled citizens .... " In re Ellis' Estate, 55 Minn. 401, 410, 56 N. W. 
1056, 1058 ( 1893). 

"It is now clear that power to dissolve a marriage relation by divorce belongs to the 
law where the parties. are domiciled, and is based on the jurisdiction of a state to deal 
with the status of its citizens. Minor, Conflict of Laws, § 88." Goodrich, Jurisdktion 
to Annul a Marriage (1919) 32 lIARv. L. REv. 806. 

"°"No nation will admit that its domiciled subjects may lawfully resort to another 
country for the purpose of evading the laws under which they Jive." Note (1893) 19 
L. R. A. 515; RESTATEMENT, CONFLICT OF LAWS (1934) §§ 110,111; GOODRICH, op. cit. supra 
note 2, at 336. 
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divorce at bargain rates21 and with little or no difficulty. 22 The decree 
when finally delivered, by mail, purported to be granted by a Mexican 
court, generally for "incompatibility of characters" .23 It is probable 
that the greater proportion of these decrees had never seen the inside of 
any court, Mexican or otherwise, but were pure forgeries. 24 However, 
even on the assumption that they were duly granted by a properly con
stituted tribunal of Mexico it is obvious that they were not of the slight
est validity. Neither party had made any pretense of being domiciled 
in Mexico nor had so much as gone there. The Mexican court had no 
point of contact whatsoever with the marriage and was not, therefore, 
one which could adjudicate a question of personal status with 
respect to it. 25 

The "Mexican" cases are unique in one important aspect. They differ 
from the usual case of migratory divorce in that there is no allegation 
of domicil in Mexico, and, therefore, no fraud in this respect upon the 
court granting them. A party who has secured such a divorce is not, 
therefore, estopped to deny its validity, as is the usual case,26 should he 
find it desirable to do so at a future time. 27 

"'lAn El Paso, T exas, firm advertised an all inclusive fee of $125 for the delivered divorce. 
Interested applicants who delayed too long in answering the original proposition sent 
them, received a follow up letter reducing the fee to $100. Bergeson, The Di7)1.orce Mill 
Adverlfaes (1935) 2 LAW & CoNTF.MP. PROB. 348, 351. 

""An answer to an advertisement of a Mexican divorce specialist will bring a simple 
questionnaire which when filled out contains "all the information necessary to commence 
your proceeding." Bergeson, supra note 21, at 351. 

23Garman v. Garman, 102 F . (2d) 272 (App. D. C. 1939), (1939) 27 GEORGETOWN LAW 
JOURNAL 808; Summers, The Divorce Laws of Mexico- (1935) 2 LAW & CoNTF.MP. PROB. 
310, 319; Dupuy, Divorce by Mail-Ease and Cheapneis of Mexican Decrees Attract 
Thousands (June 9, 1934) 1 TODAY 8. 

""Press R elease, U. S. DE.P'T OF STATE, March 20, 1'!134. 
20Mexican divorce cases begin to appear m the appellate reports about 1935. Wells v. 

Wells, 230 Ala. 430, 161 So. 794 (1935); Bethune v. Bethune, 192 Ark. 811, 94 S. W. 
(2d) 1043 (1936); Kegley v. Kegley, 16 Cal. App. (2d) 216, 60 P. (2d) 482 (1936); 
Newton v. Newton, 13 N. J. Misc. 613, 179 At!. 621 (Ch. 1935); Golden v. Golden, 41 
N. M. 356, 68 P . (2d) 928 (1937); May v. May, 25 1 App. Div. 63, 295 N. Y. Supp. 
599 (4th Dep't 1937) ; In re Miller's Will , 162 Misc. 563, 295 N. Y. Supp. 943 (Surr. Ct. 
1937); Coakley v. Coakley, 161 Misc. 867, 293 N. Y. Supp. 421 (N. Y. City Cts. 1937); 
Carbone v. Carbone, 2 N. Y. S. (2d) 869 (App. Div., 3d Dep't 1938); R isk v. Risk, 
169 Misc. 287, 7 N. Y. S. (2d) 418 (Sup. Ct 1938); Newins v. Newins, 13 N. Y. S. (2d) 
377 (Sup. Ct. 1939); Commonwealth ex rel. Manzi v. Manzi, 120 Pa. Super. 360, 182 
At!. 795 (1936). 

26Curry v. Curry, 79 F . (2d) 172 (App. D . C. 1935); Brown v. Brown, 242 App. 
Div. 33, 272 N. Y. Supp. 877 (4th Dep't 1934); In re Robottom's Estate, 248 App. Div. 
637, 288 N. Y . Supp. 397 (2d Dep't 1936). 

"'Garman v. Garman , 102 F. (2d) 272 (App. D . C. 1939); Newins v. Newins, 13 N. Y . S. 
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It is by no means a far cry from the remarkable facilities afforded 
for easy divorce in Mexico to the typical American divorce-mill. Theo
retically speaking, there can be no divorce without domicil in the United 
States. Every state wherein a divorce can be obtained has statutes pre
scribing the requirements of the divorce action. These statutes invariably 
require "residence" within the state for a certain length of time before 
an action for divorce may be filed. The divorce-mill states are unique 
only in as much as the length of "residence" required is much shorter 
than the ordinary requirement of other states. The term "residence" 
has almost uniformly been construed by the courts to mean domicil28 

in recognition of the principle that the state's power to decree a divorce 
is founded on the domicil of the parties within its borders.29 Hence, in 
or order to maintain a bill for divorce in the United States it must be 
alleged that the petitioner, at least, is a domiciliary of the forum.30 

It is not within the scope of this paper to discuss the requirements of 
a bona fide domicil. But no such discussion is necessary to determine 
that the person who leaves his home purely for the purpose of seeking a 
divorce in a state where one can be quickly and easily obtained, and 
who returns to his home immediately after having obtained the desired 
decree has not established a bona fide domicil within the forum which 
granted the divorce. Such a person's allegation of domicil in his petition 
is false, and is a fraud upon the court petitioned. The decree obtained, 
therefore, is void,31 being rendered without jurisdiction, and is not 

(2d) 377 (Sup. Ct. 1939); (1939) 27 GEORGETOWN LAW JouRNAL 808. These cases do 
not make it clear whether or not the cstoppel of a person procuring a divorce to later 
deny its validity is based upon the equity of the case, or because he chose the court which 
granted the divorce. The "Mexican" cases indicate that the correct basis is the former 
theory. 

""Hinds v. Hinds, 1 Iowa 36 (1855); Bechtel v . Bechtel, 101 Minn. 511, 112 N. W. 883 
(1907); De Meli v. De Meli, 120 N. Y. 485, 24 N. E. 996 (1890); Graham v . Graham, 
9 N. D. 88, 81 N. W. 44 (1899) ; accord, Winans v . Winans, 205 Mass. 388, 91 N. E. 
394 (1910). Contra: Wallace v . Wallace, 62 N. J. Eq. 509, 50 Atl. 788 (Ch. 1901). See 
GOODRICH, op. cit. supra note 2, at 339; LORENZEN, CASES ON CONFLICT OF LAWS (4th 
ed. 1937) 20; RESTATEMENT, CONFLICT OF LAws (1934) § 9 comment (e) , "In statutes 
relating to ... competence of a divorce court, residence means domicil at which the per
son in question resides unless the contrary is indicated in the statute." 

29See note 20 supra. 
00It is interesting to note that in restoring the six months residence requirement to the 

Nevada divorce law in 1915 the Nevada Legislature omitted the words "bona fide" from 
their accustomed place before the word "residence" in the statute. NEV. STAT. (1915) 
p. 26. The Supreme Court of Nevada was not to be so easily defeated, however, and 
promptly construed the words back where they had always been. Latterner v. Latterner, 
51 Nev. 285, 274 Pac. 194 (1929); Walker v. Walker, 45 Nev. 105, 198 Pac. 433 (1921). 

ailt is immaterial that the defendant to the divorce action may have been served with 
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entitled to recognition anywhere outside the forum rendering it.32 The 
courts are generally in accord in so far as this latter proposition is con
cerned. There is no dispute that the full faith and credit clause33 of 
the Federal Constitution does not compel recognition of a decree of this 
type; and that the facts upon which the court rendering the decree based 
its jurisdiction may be contradicted.34 The finding of the court decree
ing the divorce that the petitioner, at least, was domiciled within its 
jurisdiction does not preclude another court from reaching an opposite 
conclusion upon the same facts. 35 An anomalous situation is created, 
however, when, as it oftentimes happens , a foreign court, when called 
upon to recognize the decree, holds it not entitled to recognition under 
the full faith and credit clause, but binding upon the parties upon 
grounds of comity or public policy. This is equivalent to the granting 
of a new decree, without a hearing on the merits, retroactive in effect 
to the time of the original invalid divorce. It is a recognition of the fact 
that the original divorce is valid as between the parties where rendered 
although invalid everywhere else because the court granting it lacked 
jurisdiction, or what is the same thing, acquired jurisdiction only by 
consent of the parties. 

Is a Divorce Without Domicil Valid Where Rendered? 

To this writer such reasoning appears faulty, and to be self contra-

process either within or without the state, or that he appeared and defended the action . 
Jurisdiction to divorce cannot be conferred upon the court by consent of the parties; nor 
a decree void, because of lack of jurisdiction , validated by their acts. Andrews v . Andrews, 
188 U. S. 14 (1903) ; Holt v . Holt, 77 F. (2d) 538 (App. D . C. 1935); Lister v . Lister, 
86 N. J . Eq . 30 (1916) ; LORENZEN, CASES ON CONFLICT OF LAWS (4th ed. 1937) 755. 

""Bell v . Bell, 181 U. S. 175 (1901) ; Streitwolf v. Streitwolf, 181 U. S. 179 (1901); 
Reed v. Reed, 52 Mich. 117, 17 N . W . 720 (1883); Sammons v . Pike, 108 Minn. 291, 120 
N. W. 540 ( 1909) ; Carling v . Carling, 78 N . J . Eq. 42, 81 At!. 565 ( 1910) ; Blondin v. 
Brooks, 83 Vt. 472 , 76 At!. 184 (1910) ; accord, German Savings & Loan Soc. v . Dormitzer, 
192 U. S. 125 (1904) ; Litowich v . Litowich, 19 Kan. 451 (1878) ; Gregory v . Gregory, 78 
Me. 187, 3 At!. 280 (1886); Thelan v. Thelan, 75 Minn. 433, 78 N . W. 108 (1899); 
Smith v. Smith, 19 Neb. 706, 28 N. W. 296 (1886); Lister v. Lister, 86 N. J. Eq. 30, 97 
At!. 170 (1916); Morgan v. Morgan, 1 Tex. Civ. App. 315, 21 S. W . 154 (1892) . 

93U. s. CONST. ART. 4 § 1. 
a.Andrews v. Andrews, 188 U. S. 14 (1903); Cooper v. Newell, 173 U. S. 555 {1899 ) ; 

Thompson v . Whitman, 18 Wall. 457 (U. S. 1873); GOODRICH, op. cit . supra note 2, at 337 ; 
LORENZEN, op. cit. supra note 31, at 755. 

36In re Dorrance's Estate, 309 Pa. 151, 163 At!. 303 (1932); In re Dorrance's Estate, 
115 N. J . Eq. 268, 170 At!. 601 (Prerog. Ct. 1934), ajf'd 13 N . J. Misc. 168, 176 Atl. 
902 (Sup. Ct. 1935), cert. denied 298 U. S. 678 (1936), rehearing denied 298 U . S. 692 
(1936); GOODRICH, op. cit. supra note 2, at 31. 



816 THE GEORGETOWN LAW JOURNAL [Vol. 28 

dictory. If a court lacks jurisdiction over the subject matter of the 
suit why should its judgment be anything but coram non judice, and 
wholly void, with respect to divorce as well as in any other type of case. 
If such is the case is not a recognition of the decree, because of comity, 
public policy, or any other reason, beyond the power of any court, and 
a deprivation of due process of law with respect to the party contesting 
the divorce before the second court? 

To such a question the immediate answer is that no court has ever 
so held; or even so much as discussed the proposition.36 The Federal 
District Court for the orthern District of Georgia, in the case of 
DeBouchel v. Candler31 assumed the proposition to be true, without dis
cussion, stating simply: 

"A decree ( of divorce) on substituted service in favor of a person who, though 
physically present in the state ( evada) for six months, had come with no 
intention of remaining longer, and with no other purpose than to safely procure 
the decree is void in the state of Nevada, and will be so treated in Georgia."38 

It is curious that this alone appears to be the extent of judicial pro
nouncements in this respect.39 

It is firmly established that a money judgment in personam against a 
defendant not present before the court, either actually upon a valid 
service of process, or by consent, or theoretically by virtue of allegiance, 
is wholly void, even in the jurisdiction rendering the judgment, being 
in contravention of the due process clause of the Fourteenth Amend
ment.40 The situation of an action of divorce under the conditions 
assumed falls squarely under the interdiction of Pennoyer v. Nefj41 if 

36GOODRICH, op. cit. supra note 2, at 33. 
"'296 Fed. 482 ( . D . Geo. 1924). 
38/d . at 486. Italics supplied. 
""The lack of judicial pronouncement might well be ascribed to a confusion of dicta. 

Chief Justice White's famous dictum in Haddock v. Haddock to the effect that a state 
could grant such divorces as it chose, and that such divorces would be effective within 
its borders although not entitled to full faith and credit elsewhere may well be called 
upon to carry this extra burden in addition to the adverse criticism already heaped upon it. 
But, aside from the fact that the statement was simply dictum to begin with, a careful 
reading of the case discloses that the Court was referring to the divorce of bona fide 
domiciliaries of the state and not to all persons seeking a divorce therein by any means. 
Haddock v. Haddock, 201 U. S. 562 (1905); see Vreeland, Mr. and Mrs. Haddock ( 1934) 
20 A. B. A. J. 568; Beale, Haddock R evisited (1926) 39 HARv. L . REv. 417; Schofield, 
The Doctrine of Haddock v. Haddock ( 1906) 1 lLL. L. REV. 219. 

40Pennoyer v. eff, 95 ·u. S. 714 ( 1877). 
u95 U.S. 714 (1877). In St. Clair v. Cox, 106 U.S. 350, 353 (1882) the Supreme Court 

clarified its meaning in the Pennoyer case in these words: "In Pennoyer v. Neff ... we 
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the decree is purely one in personam.42 

But this is where the difficulty arises. What is the nature of a divorce 
proceeding? Is it in personam, in rem, or quasi-in-rem? About as far 
as the courts agree to go is that it has aspects of both a proceeding in 
personam and of one in rem. Thus, a decree awarding alimony is 
acknowledged to be in personam.4:J It is a personal decree to pay money, 
and, therefore, different from the decree of divorce which affects only 
the marriage status. As such it is invalid, even in the state where ren
dered, unless the defendant has been brought within the requirements 
of Pennoyer v. Nefj. 44 On the other hand there are strong arguments 
that the decree of divorce itself is in rem,45 and, therefore, does not come 
within the rule of the Pennoyer case. 

However, for the purpose of this discussion it is not necessary to 
solve this vexing problem. A state's jurisdiction to grant divorce, with 
respect to the subject matter thereof, must be based upon one or more 
of three propositions: ( 1) the right of a state to determine the status 
of its domiciliaries; ( 2) a proceeding in personam predicated upon the 
marriage interest of both spouses properly before the court; ( 3) a pro
ceeding in rem predicated upon the presence of the marriage res before 
the court. It does not require an exhaustive examination to disclose that 
in the case of a migratory divorce not one of these jurisdictional funda
mentals is present. Thus, the party before the court is not a bona fide 
domiciliary (his allegation to the contrary notwithstanding) , conse
quently the first proposition cannot apply. The defendant may or may 

held that personal service of citation on the party or 'his voluntary appearance was, with 
some exceptions, essential to the jurisdiction of the court. The exceptions related to 
those cases where proceedings are taken in a State to determine the status of one of its 
citizens toward a non-resident .... " It is idle, therefore, to argue that a decree of divorce 
under the circumstances assumed comes within this exception. If the person seeking the 
divorce were a citizen of the state rendering the decree, in the sense in which the Supreme 
Court uses that term, the divorce would no longer be migratory or subject to such an 
objection. 

"'GOODRICH, op. dt. ,supra note 2, at 362 . 
.ssome states permit such a decree quasi-in-rem by the attachment of property belonging 

to the defendant found within the state. But in such case the decree is valid only to 
the extent of the property properly attached. Pennington v. Fourth Nat. Bank of 
Cincinnati, 243 U . S. 269 (1917); Holmes v. Holmes, 283 Fed. 453 (E. D . Mich . 1922); 
Artman v. Artman, 111 Conn. 124, 149 Atl. 246 (1930); RESTATEMENT, CONFLICT OF LAWS 

(1934) § 116; see (1923) 21 MICH. L. REV. 460. 
"Bergeron v. Bergeron, 287 Mass. 524, 192 N. E. 87 (1934); Kendrick v. Kendrick, 188 

Mass. 550, 75 N . E. 151 (1905); note (1903) 59 L. R. A. 135 (exhaustive review of 
cases); (1934) 10 NoTRE DAME LAWYER 76. 

"'See note 31 supra. 
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not be before the court. If he is not, a decree in personam against him 
is invalid under the doctrine of Pennoyer v. Neff. If he is before the 
court, he still fails in his attempt to confer jurisdiction in as much as he 
is not a domiciliary ; 46 nor is he able to carry with him before the court 
the interest of the state of his domicil.4 7 Hence, the second proposition 
is unavailing. Similarly any attempt to establish jurisdiction upon an 
in rem theory must fail. The marriage res in such case would be the 
only "thing" available to the court on which to found its jurisdiction. 
Even if this res be taken as no more than the interest of the parties in 
the marriage it is obvious that, in as much as the state of domicil has 
an active interest in it,48 the complete res is not before the court and it 
cannot, therefore1 grant a decree the effect of which would be to destroy 
such res. 

A single analogy might be helpful in throwing further light in this 
direction. The situation with respect to migratory divorce might be 
compared with that of a foreign corporation, not doing business within 
the state, against which a judgment is sought, based simply upon service 
of process upon a director or officer casually within the state. A judg
ment against the corporation under such circumstances has repeatedly 
been held to be invalid even where rendered.49 In the case of Riverside 
and Dan River Cotton Mills v. Menefee6

1) the Supreme Court said: 

" . . . the courts of one state cannot without a violation of the due process 
clause, extend their authority beyond their jurisdiction so as to condemn the 
resident of another state when neither his person nor his property is within the 
jurisdiction of the court rendering the judgment, . .. . "51 

It is peculiarly significant that among the authorities cited in support 
of this statement the Supreme Court should have included Haddock v. 
Haddock. 52 

By analogy the spouse seeking a divorce under modern divorce-mill 

"'See note 20 supra. 
"See note 19 supra . 
.. See note 19 supra. 
~iverside and Dan River Cotton Mills v . Menefee, 237 U. S. 189 (1914); Hunter v. 

Mutual Reserve Life Ins. Co ., 218 U. S. 573 (1909); Clark v . Wells, 203 U. S. 164 (1906); 
Caledonian Coal Co. v . Baker, 196 U. S. 432 (1904); Scott v. McNeal, 154 U. S. 34 
(1893) ; Wilson v . Seligman, 144 U. S. 41 (1891); Freeman v. Alderson, 119 U. S. 185 
(1886 ) ; St. Clair v . Cox, 106 U . S. 350 (1882); accord, Goldey v . Morning News, 156 
u. s. 518 (1894). 

151)237 u. s. 189 (1914). 
01/d. at 193. 
""201 u. s. 562 (1906). 
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procedure is physically present within the state wherein the divorce is 
sought. But that is all. The marriage status, res, or whatever it may 
be called, no more followed him there than did the corporation follow 
its officer casually in the foreign jurisdiction. 

Recognition of the Void Decree 

What then is the result of the recognition of this void decree by the 
courts of a state other than that in which it was rendered upon the 
grounds of comity, public policy, or some similar ground? The decree 
being wholly and completely void determines no rights, imposes no lia
bilities, establishes no status, and is of no force nor effect whatsoever; it 
is no judgment at all so far as it affects the right of the original defend
ant.53 The Supreme Court put it very simply in the case of Hollings
worth v. Barbour54 saying: 

" ... judgments and decrees merely void ... are binding nowhere; . .. . "65 

If then another court assumes to recognize such a decree as binding 
upon the party who did not procure it, its act in so doing amounts to 
a judgment without a hearing on the merits of the case. It charges such 
party with all liabilities determined against him in the void proceeding, 
although, as mentioned above, such proceeding is unable to determine 
liabilities. It destroys his status as a married man irrespective of his 
guilt or innocence of marital wrong; and without regard to his interest 
or property in such status. This is nothing more or less than the pro
nouncement of an arbitrary and capricious condemnation and a violation 
of the due process of law guaranteed by the Fourteenth Amendment to 
the Constitution. In the language of the Supreme Court: 

"That to condemn without a hearing is repugnant to the due process clause of 
the Fourteenth Amendment needs nothing but statement."56 

13Galpin v. Page, 18 Wall1 350 (U. S. 1873); Williamson v . Berry, 8 How. 495 (U. S. 
1848); Hickey v. Stewart, 3 How. 750 (U. S. 1844); Schriver v. Lynn, 2 How. 43 
(U. S. 1844); Voorhees v. Jackson ex. dem Bank of United States, 10 Pet. 449 (U. S. 
1836); Hollingsworth v. Barbour, 4 Pct. 466 (U. S. 1830) ; Thompson v. Tolmie, 2 Pet. 
157 (U. S. 1829) ; Elliott v. Peirsol, 1 Pet. 328 (U. S. 1828); Griffith v. Frazier, 8 Cranch 
9 (U. S. 1814); Rose v. Himely, 4 Cranch 241 (U. S. 1808) ; Ludwig v. Murphy, 143 
Cal. 47.3, 77 Pac. 150 (1904); Louisville, N. A. & C. Ry. v. Hubbard, 116 Ind. 193, 18 
N. E. 611 (1888); Horton v. Cutler, 28 La. Ann. 331 (1876) ("A judgment procured by 
fraud, decreeing the erasure of the record of a mortgage, is void, and in no way affects 
the rights of the mortgagee."); Andrus v. Blazzard, 23 Utah 233, 63 Pac. 888 (1900); 
Lamar's Ex'r. v. Hale, 79 Va. 147 (1884). Modern cases to the same effect are legion. 

"'4 Pet. 466 (U. S. 1830). 
fStjld. at 471. 
""Riverside and Dan River Cotton Mills v. Menefee, 237 U. S. 189, 193 (1914). 
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The only logically possible conclusion is then that where there is no 
jurisdiction whatsoever, but the divorce proceeding is predicated upon a 
false allegation of domicil in the plaintiff's bill, such divorce is wholly 
void, even in the state where rendered; and a recognition of it, because 
of any reason whatsoever, is beyond the power of any other court by 
virtue of the due process clause of the Fourteenth Amendment. 

SEPARATE DOMICIL AS THE BASIS OF JURISDICTION TO DIVORCE 

The case wherein the spouses have separated and one of them has 
removed from the state of marital domicil into another; and there estab
lished a bona fide domicil does not present a true case of migratory 
divorce in the sense in which that term has been used up to this point. 
The situation, however, is so closely analogous to that of migratory 
divorce and the problems are so closely related that a discussion of the 
one class of cases would be incomplete without consideration of the 
other. The primary distinction which must be kept in mind is that in 
the case of a true migratory divorce there is no domicil whatsoever 
upon which jurisdiction to divorce can be predicated; while in the topic 
now under discussion there is a bona fide domicil of one of the parties 
to the marriage within the state granting the divorce. 

This situation does not arise in England as, even at the present day, 
a wife is denied the right to establish a domicil away from that of her 
husband.57 In this country, however, sympathy for a wife wrongfully 
abandoned by her husband was the opening wedge in the breakdown of 
this strict rule. Thus, as early as 186 7, the Supreme Court of Alabama 
decided that in such a case the wife could be considered as domiciled at 
the place of abandonment at least for the purpose of securing a divorce.58 

The Supreme Court of Rhode Island had gone even farther eleven years 
earlier, and had decided that the deserted wife might return to her 
paternal home and there establish a domicil sufficient for divorce pur
poses.59 The manifest reasonableness of this rule was confirmed by the 
Supreme Court of the United States in 1869.60 It, however, went one 
step farther and declared that the wife might establish a separate 
domicil whenever it was necessary and proper for her to do so. She 

571 BL. Co.MM. *442. Note the similar reasoning in Williamson v. Osenton, 232 U. S. 
619 (1913); see LORENZEN, CASES ON CONFLICT OF LAWS (4th ed. 1937) 54; Beale, The 
Domicil of a Married Woman (1917) 2 So. L. Q. 93 . 

""Hanberry v. Hanberry, 29 Ala . 719 (1867). 
09Ditson v. Ditson, 4 R . I. 87 (1856). 
""Cheever v . Wilson, 9 Wall. 108 (U. S. 1869). 
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was, therefore, no longer restricted to her marital domicil, or her 
domicil before her marriage, but could go anywhere she might choose, 
and there establish a domicil sufficient to enable her to obtain a divorce. 
The criterion in every case being the right to establish a separate domicil 
because of the necessity or propriety of so doing. 

The diffjculties of such a situation now become apparent. As has 
been said earlier in this article: 

" ... all governments must possess (inherent power) over the marriage rela-
tion, its formation and dissolution, as regards their own citizens."61 

Such power is exclusive in its nature and necessarily excludes the exer
cise of the same power by another sovereign. When in addition to this 
it is remembered that the absentee spouse, and defendant, cannot be 
reached by a binding service of process; but, on the contrary, is a 
domiciliary of another sovereign power having the absolute right to 
determine his status, the problem of who is married and who isn't 
becomes a nice one indeed. If, without more, a wife obtains a divorce 
in state A, where she has established a bona fide domicil, and with no 
service on her husband other than by publication, what is the status of 
the husband in state B, his domicil? If he is still married it requires a 
feat of metaphysical gymnastics to find his wife; but how can he be 
single since the only decree respecting his marriage was given by state A 
which had no power ex proprio vigore to affect it? Such an illustration 
aptly discloses the dilemma confronting the courts after Cheever v. 
Wilson. The independent efforts of the several states to solve the prob
lem, and also to protect their citizens from being divorced without notice 
by another state to which the other spouse had migrated resulted only 
in further confusing the situation. Naturally, the solution was finally 
sought before the Supreme Court of the United States under the full 
faith and credit clause of the Constitution.62 The two leading cases are 
Atherton v. Atherton,63 and Haddock v. Haddock. 64 

In the Atherton case the spouses, although married in New York, made 
their home in Kentucky, the place of the husband's domicil before their 
marriage. Mrs. Atherton later left her husband and returned to New 
York. He, thereupon, secured a divorce, in Kentucky, upon the ground 
of desertion. The only notification of the suit was sent to Mrs. Atherton 

0'Haddock v. Haddock, 201 U. S. 562, 569 (1906). 
"'"Full faith and credit shall be given in each state to the public acts, records, and 

judicial proceedings of every other state." U. S. CONST. ART. 4, § I. 
""181 U. S. 155 (1901) . 
.. 201 U. S. 562 ( 1906). 
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by mail, as required by the Kentucky statutes. New Yark refused to 
recognize this decree when later interposed as a defense to Mrs. Ather
ton's suit for divorce; but upon appeal to the Supreme Court of the 
United States it was held that it must do so under the full faith and 
credit clause. Thus, the first step in clearing the confusion decided that 
a divorce obtained by a spouse in a state which was both his domicil 
and the place wherein the parties had last resided together as husband 
and w·ife was entitled to full faith and credit. 

Five years later a somewhat different situation was placed before 
the Court. The Haddocks both lived in New York, and were married 
in that state. Mr. Haddock deserted65 his wife immediately after the 
marriage and removed to Connecticut where he sued for a divorce. The 
only service upon Mrs. Haddock was by publication, which failed to 
cause her appearance, if she saw it at all. Sometime thereafter, Mrs. 
Haddock sued, in New York for legal separation, whereupon the Con
necticut decree was interposed as a defence. Again New York refused 
to recognize the foreign judgment. This time, however, successfully; 
to the great consternation and confusion of the disciples of Atherton v. 
Atherton. 

The factual distinction between the two cases, however, is clear. In 
the first the decree was rendered at the matrimonial domicil, in the 
latter it was not. Just why that should make a difference in the effect 
of the decree under the full faith and credit clause the Court itself 
could not agree in determining,66 nor did the majority point out in their 
opinion. The Haddock case, however, added one more important class 
of divorces to those already entitled to full faith and credit, i.e., those 
granted by a state to which the libelant had migrated because of the 
marital wrong of the absentee spouse.67 

That part of the Haddock decision, most unfortunate in its conse
quences, and which provoked the most vigorous dissent on the part of 

"""But if the husband, as is the fact in this case, abandons their domicil and his wife, 
to get rid of all those conjugal obligations which the marriage relation imposes upon him, 
neither giving to her the necessaries nor the comforts suitable to their condition and his 
fortune, and relinquishes altogether his marital control and protection, he yields up that 
power and authority over her which alone makes his domicil hers." Id. at 571. Again : 
" ... before the husband deserted the wife in New York the res was in New York and 
not in Connecticut." Id. at 577. 

""''. . . I cannot see any ground for distinguishing between the extent of jurisdiction 
in the matrimonial domicil and that, admitted to exist to some extent, in a domicil later 
acquired." Haddock v . Haddock, 201 U. S. 562, 631 (1906) (Holmes, J ., dissenting). 

0"BEALE, CONFUCT OF LAWS (1935) § 113.4. 
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the minority of the Court, was the Chief Justice's famous dictum that a 
state might grant such divorces as it chose to its domiciliaries, and 
that these decrees might be recognized as a matter of comity, by other 
states if they saw fit to do so.68 The dilemma of a husband without a 
wife, or a wife without a husband was thus permitted to remain to 
plague future generations, and by its very absurd inconsistency to 
throw disrespect upon the law of divorce in general. It is submitted 
that a solution of this conundrum either way would have been preferable 
to having permitted it to stand a blatant landmark to confusion, and by 
its example encourage irreconcilable differences in divorce laws in 
forty-eight jurisdictions. 

One other possible situation with respect to separate divorce remained 
untouched by the Haddock case.69 If there is no marital wrong but the 
parties separate by mutual consent will a divorce obtained by one of 
them at his separate domicil be entitled to full faith and credit? This 
question is answered in the affirmative by the American Law Institute 
in its R'estatement of the Law of Conflict of Laws.70 Such an answer is 
logically correct if it be conceded that the basis of the jurisdiction of a 
court to grant a valid divorce entitled to full faith and credit, under the 
doctrine of Haddock v. Haddock, is that by his marital wrong the ab
sentee spouse loses his right to object to the other spouse's removal 
to the jurisdiction; or, in other words, he consents to the jurisdiction of 
the court from which the divorce is sought, at least to the extent of 
giving it jurisdiction over his interest in the marriage status.71 Such 
reasoning has been vigorously attacked,72 but it appears to be supported 
by the statements of the Court in the Haddock case, and to be parallel 
to the reasoning of the Court there.73 Although there can be no doubt 
that there are objections to this line of thought its adoption is manifestly 

"""I regret that the court in this case has taken what seems to me a backward step in 
American jurisprudence, and has virtually returned to the old doctrine of comity, which 
it was the very object of the full faith and credit clause of the Constitution to supercede." 
201 U. S. 562, 627-628 (1906) (Brown, J., dissenting). 

""The question of the defendant's appearance had been earlier resolved in Cheever v. 
Wilson, 9 Wall. 108 (U. S. 1869), holding the divorce in such case entitled to full faith 
and credit. 

70RESTATEM.ENT, CONFLICT OF LAWS (1934) § 113 a (i). 
n/d. at § 113 comment b . 
.,.Bingham, The American Law Institute v. The Supreme Co1Jrt in the Matter of Haddock 

v. Haddock (1936) 21 CORN. L. Q. 393; Strahorn, A Ratio11,al of the Haddock Case (1938) 
32 ILL. L. REV. 796; McClintock, Fault as an Element of Divorce Jurisdiction (1928) 37 
YALE L. J. 564. 

73See note 65 supra. 
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desirable to the confused welter of unsupported theories and hypotheses 
advanced as solutions to the difficulty.74 

In the recent case of Helmuth v. Helmuth75 the matter of a divorce 
obtained in Maryland to which state one of the parties had migrated 
after the execution of a separation agreement in the District of Columbia 
came before the United States Court of Appeals for the District of 
Columbia. The divorce was attacked on the ground that irrespective 
of its validity in Maryland it was not entitled to full faith and credit 
in the District of Columbia. Unfortunately, the court evaded the direct 
question put to it by holding that the divorce could be recognized in 
the District of Columbia on grounds of comity. Although such a de
cision is squarely supported by Haddo·ck v. Haddock its weak evasion of 
the issue is to be deplored. Such decisions merely add to the confusion 
and lend their support to the unconstitutional extension of comity to 
,divorces obtained without domicil, previously discussed. The Restate
ment's position, which has been followed in Iowa76 and New Jersey,77 

would have resulted in a stronger decision founded on plain legal princi
ples, rather than a resort to refuge behind a disarray of judicial turmoil.7

R 

THE DEFENDANT'S DILEMMA 

The average defendant to a divorce action is very apt to be bewildered 
by the legal complexities with which he is confronted. If the action is 
brought at the marriage domicil, and presumably his own, his path is 
clear, and he must appear and defend or suffer a binding decree by 
default. Such a situation; however, is simple when compared with the 
case which arises upon the departure of his spouse to seek a divorce else
where, as is disclosed in the foregoing part of this article. From that time 
on his life is a series of one doubt after another. At the most he may 
receive, by mail, a notice to appear but, more often perhaps, he won't 
know whether he is divorced or not unless he is an astute and avid 
reader of the newspapers. Under such circumstances the question of the 
proper action to take is one of paramount importance. In the usual 
case several courses of action would be open to the def end ant. 

""The wisdom of the Restatement rule is there open to some question. On the other 
hand, it should be remembered that the situation is one of unfortunate confusion, and 
the Restatement section is a brave attempt to secure some order out of a welter of contra
.dictory authorities." GOODRICH, op. cit. supra note 2, at 348. 

7 598 F. (2d) 431 (App. D. C. 1938), cert. denied U. S. Sup. Ct ., (1938) 6 U. S. L. 
WEEK 126. 

76Sudbury v. Sudbury, 179 Iowa 1039, 162 N . W. 209 (1917) . 
77Rinaldi v. Rinaldi, 94 N. J. Eq. 14, 118 Atl. 685 (1922). 
78See (1938) 27 GEORGETOWN LAW JOURNAL 88. 
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He might, for example, appear and defend the action. But to do so 
here would be to place himself at the mercy of the opposite spouse's 
allegation of domicil. If there were no domicil the divorce, if granted 
would be, as has been shown) void; or if denied the case would not be 
res adjudicata of the issue in another court. If, on the other hand, his 
opponent had established a bona fide domicil he would still be under 
the disadvantage of having to prove his marital innocence before a 
foreign court away from his friends and witnesses. 

Or, he might appear specially and contest the jurisdiction of the court. 
But in doing this he would run the serious risk of later being held to 
have appeared generally; 79 or, should the issue of jurisdiction be decided 
against him, or having to appeal through the whole system of foreign 
appellate courts, at a considerable expense, to perhaps be held in the 
end to be subject to their jurisdiction. 

CONCLUSION 

The safest way out of the difficulty would, therefore, appear to be 
for the defendant to stay at home and do nothing.80 Such a conclusion 
follows inevitably from a consideration of the doctrines governing 
migratory divorce developed in the foregoing pages. By remaining at 
home no question as to his domicil will later arise to contradict the fact 
of his domicil there. If the case is one of true migratory divorce the 
court granting the decree had no jurisdiction, its decree is wholly 
void and entitled to no weight whatsoever. The defendant is there
fore enabled to attack it collaterally if it later becomes advisable for 
him to do so. Should the second court attempt to recognize the void 
decree it immediately comes into conflict with the due process clause of 
the Constitution. On the other hand if the divorce is only quasi-migra
tory, and the absentee spouse has established a bona fide domicil at 
the place where the decree is sought, by staying at home and doing 
nothing the defendant escapes the possibility of being es topped to later 
deny the validity of the divorce,81 avoids the danger of being held to have 
answered generally, and, where the absentee domicil is predicated upon 
his wrongful conduct, reserves the power to later contradict this juris
dictional fact. 

.,.Davis v. Davis, 59 Sup. Ct. 3 (U. S. 1938). 
i»See (1938) 27 GEORGETOWN LAW JouRNAL 227. 

C. JONATHAN HAUCK, JR . 

81The validity of void divorces, or consideration of estoppel to deny their invalidity, is 
beyond the scope of this article. 
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RULE 14: THIRD PARTY PRACTICE 

THE New Rules of Federal Procedure were put into operation on 
September 16, 1938. The Federal courts were thus provided with a 

system of procedure, which represented the combined efforts of many of 
the foremost legal minds in the country. Aside from its great importance 
to the federal judiciary, it was believed that this carefully planned pro
cedure might profitably be adopted, with a few minor variations, by most 
of the states; thus establishing a highly desirable uniformity.1 Third 
party practice, pre-trial procedure, and summary judgment are the in
novations which represent the most radical departures from the usual 
rules of procedure.2 The practice which results from these procedural 
reforms will be closely scrutinized in the states, when and if, they decide 
to use the Federal Rules as a model.3 

The impleader practice provided for by the new procedure is found 
in Rule 14. There are few other provisions which reflect so completely 
the determination to establish procedure as a means to an end rather than 
an end in itself.4 A third party practice of this type is entirely new to 
most jurisdictions, although its origin can be traced back to the common 
law.5 A substantial amount of litigation is affected by this impleader 
practice. It contains the power to perplex nowhere surpassed in the whole 

1Gavit, The New Federal Rules and State Procedure (1939) 25 A. B. A. J. 367; Mitchell, 
Uni/ orm State and Federal Practice : A New Demand For More Efficient Judicial Procedure 
(1938) 24 A. B. A. J. 981; Tolman, The Origin of the Conformity Idea, Its Develof>ment, 
The Failure of the Experiment, The Evils Which Resulted Therefrom, And the Cure for 
Those Evils (193 7) 23 A. B. A. J. 971; "The power thus granted to the court affords an 
unusual opportunity for . .. developing a procedure which may properly be a model to all 
the states." Clark and Moore, A New Federal Civil Procedure (1935) 44 YALE L. J. 387; 
accord, Mitchell, Attitude af Advisory Committee (1936) 22 A. B. A. J. 780; Holtzoff, 
Twelve Months Under the New Rules of Civil Proced1tre (1940) 26 A. B . A. J . 45 . 

2Gavit, loc. cit. supra note 1; Armstrong, Adaptation of Program of Procedural Reform 
Ta Tennessee Practice (1939) 15 TENN. L. REV. 614; Seasongood, New Federal Rules of 
Civil Procedure As Related to Judicial Pracedure In Ohio (1939) U. OF Crn. L . REV. 95; 
(1939) 7 u. s. L. WEEK 524. 

""These and other provisions of the Rules which would radically change our Tennessee 
practice are, of course, the ones we should most narrowly examine before deciding whether 
we should use the Rules as a model." Armstrong, supra note 2, at 625. 

' "And they are bottomed upon the principle that procedure should be a very practical 
part of our law: that procedure is not a rule on the merits, but a tool to bring the merits 
to decision." Moore, The Place of the New Federal Rules in, the Law Schaal Curriculum 
(1939) 27 GEORGETOWN LAW JOURNAL 884, 889. 

01 MOORE, FEDERAL PRACTICE (1938) 736; Cohen, Impleader: Enforcement of Defendants' 
Rights Against Third Parties (1933) 33 CoL. L . REV. 1147; Bennett, Bringing In Third 
Parties By The Defendant (1934) 19 MINN. L. REV. 163. 
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body of rules.6 Already decisions in which the rule has been applied 
have been questioned, and e:ven the whole third party practice has been 
criticized.7 Hence it seems desirable at this time to inspect the Rule, in 
the light of its background, wording, and the few interpretations it has 
received. 

Third party practice stems from the common law device of "vouching 
in", which had its origin in feudal land law.8 This method of bringing in 
interested parties affords some relief from double litigation, but its applica
tion is too narrow to fulfill adequately the requirements of the modern 
conception of procedure. Even where permitted it did not always prevent 
the second suit.9 

The progenitor of all impleader practice is the Judicature Act of 1873,10 

which provided England with a third party practice substantially different 
from the narrow device of "vouching in". Ten years later an impleader 
practice was inaugurated into American Jurisprudence by its inclusion in 
the Admiralty rules of procedure.11 It is the present Rule 56 of the 
Admiralty rules which is to a large extent responsible for the impleader 
practice set forth in the Federal Rules.12 

A few of the states have followed the lead and adopted an impleader 
practice; the most notable being New York,13 Wisconsin14 and Pennsyl
vania.15 Peculiarly enough Texas developed a system of impleader with-

"Poteat, Third Party Practice Under The New Rules (1939) 25 A. B. A. J . 858. 
7" If you do not share these doubts then , as lawyers, I only ask that you read the 

decision of Judge Luhring in Crim v. Lumberman's Mutual Co. (26 F. Supp. 715) and Judge 
Chestnut's decision in Tullgren v . Jasper (27 F. Supp. 413 , 6 L. W. 1302) . I am not 
criticizing either decision, but a rule which brings about such modernistic types of practice 
can well be questioned." Gorman, lac. cit. supra note 2; Seasongood, Zoe. cit. supra note 2. 

81 MOORE, lac. cit . supra note 5; Bennett, Zoe. cit. supra note 5; Cohen, Zoe . cit. supra 
note 5. 

~For a discussion of the limitations on the practice of "vouching in," see Bennett, lac. cit. 
supra note 5; Cohen, lac. cit . supra note 5; Notes (1920) 8 A. L. R. 667, (1925) 34 A. L. R. 
152, (1925) 34 A. L . R. 1429, (1939) 123 A. L. R. 1153. 

'
0TuE ROYAL COMMISSIONERS REPORTS- (1869-74) (first suggestion of impleader); FIRST 

REPORT OF THE COMMISSIONERS (1869) 12 . This was adopted in 1875 in the RULES OF 
SuP. CT. (1875), Order 16, rr, 18 et seq. 

11For present form see, SuP. CT. RULES IN ADMIRALTY No. 56; cf. The Hudson, 14 Fed. 
489 (S. D. N. Y. 1882) (decided before the admiralty rules were effective) . 

"Hammond, S<nne Changes In The Preliminary Draft of the Proposed Federal Rules of 
Civil Procedure (1937) 23 A. B. A. J. 629. 

"'N. Y. C. P.A. (Cahill, Supp. 1939) § 193(2). 
uWis. STAT. (1937) §§ 260.19, 260.20. 
~he first statute was enacted in 1929, PA. STAT. ANN. (Purdon, 1931) tit . 12, § 141. 
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out the benefit of any statute.16 Of all the states Wisconsin seems to have 
had the least difficulty in carrying into effect the primary purpose of the 
practice. The New York Act does not seem to have received the full 
support of the judiciary, and has been unfortunate in having to carry on 
its shoulders Section 211 (a) of the Practice Act, which has served only 
to increase confusion and litigation.17 

The Pennsylvania practice in particular affords a good illustration of 
the amount of groping that may be necessary to establish an efficient third 
party practice. In the last ten years each session of the legislature, except 
one, changed the Act.18 What started out as a simple system to avoid 
unnecessary suits developed an interminable amount of litigation, and 
even the courts were unable to disperse the confusion resulting from the 
rapid innovations.19 On September 4, 1939, Pennsylvania put into opera
tion still another third party practice, this time using as a guide the care
fully planned, carefully worded Federal Rules.20 

Third party practice is essentially concerned with the problem of 
settling as many conflicting interests as possible in one proceeding. The 
general aim is to avoid circuity of action; to save time and expense. 
The impleading of parties tends to promote consistent results from 
identical or similar evidence, and benefits the defendant by reducing the 
time difference between a judgment against him and his judgment against 
a third party. 21 In establishing a third party practice the framers of the 
Federal Rule enjoyed the benefit of the experiences of other jurisdictions 
where the practice had been sanctioned. The careful wording of the Rule 
indicates that the framers assiduously endeavored to avoid the pitfalls 
which tended to hamper some of the other impleader practices. 

The element of discretion, which is found in most impleader pro
visions,22 and which is included in the Federal Rule, looms as the balance 

16For examples of the Texas practice see, Sink v. Waco Mut. Life & Accident Ass'n, 49 S. W. 
(2d) 888 (Tex. Civ. App. 1932); Lettman v. Cuilla, 288 S. W . 123 (Tex. Comm. App. 1926); 
Skipworth v. Hurt, 94 Tex. 322, 60 S. W. 423 (1901). 

17Gregory, Tort Contribution Practice in New York (1935) 20 CORN. L. Q. 269; Bennett, 
supra note 5, at 174; Cohen, supra note 5, at 1152. 

18The first statute was enacted in 1929 and amended in 1931, 1933 and 193 7. For the 
form of the statute as amended in 1937 see PA. STAT. ANN. (Purdon, Supp. 1938) tit. 12 , § 141. 

19Soffel, An Analysis Of The Scire Facias Act of 1929 And Its Supplements (1938) 35 
PENN. B. A. Q. 158. 

""The New Rules governing impleading were promulgated February 14, 1939 and became 
effective September 4, 1939. They will be referred to as the New Rules of Pennsylvania. 

211 MOORE, op. cit. supra note 5, at 740. 
""That impleading is discretionary in Texas, Early-Foster Co. v. A. P . Moore's Sons, Inc. , 

238 S. W. 299 (Tex. Civ. App. 1922). The New York and Wisconsin practice also includes 
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wheel of the whole procedure. It gives to the individual trial judge a sub
stantial amount of control over the whole course of proceedings. Appeals 
from such orders are almost out of the question, for even if it could be 
demonstrated that there had been an abuse of discretion, yet no such order 
is final in any sense and hence ordinarily not appealable.23 Joinder under 
the Admiralty practice is not entirely discretionary. There is an absolute 
right if the petition is presented before or at the time of answering the 
libel, but discretionary if sought after that.24 The Pennsylvania practice 
also lacked the limitation of discretion. The Act allowed joinder as a 
matter of course. 25 In 193 7 a provision was inserted which provided that 
the plaintiff was not to be unreasonably delayed by questions not af
fecting him.20 This provision plus the inherent right of the trial court to 
sever complicated cases (which is probably not exercised) 27 was not con
sidered sufficient. The element of discretion is definitely included in the 
New Rules of Pennsylvania; the former position has been abandoned.28 

With this all important limitation in the foreground it is well to consider 
the working of the Rule in respect to the parties who can make use of it 
and the limitations on its use. 

Under proper circumstances, all parties to a proceeding can make use of 
the impleader practice provided by the Federal Rule. The right of the 
original defendant and the third party defendant to implead is specified 
in section (a) of the Rule; that of the plaintiff is set out in section (b). 

the element of discretion . N. Y. C. P .A. (Cahill, Supp. 1936) § 193 (2), Hughes v. Charles 
Schweinler Press, 161 Mis. 713 , 293 N. Y. Supp. 259 (N. Y. City Cts. 1936). Wrs . STAT. 
(1937) § 260.19 (3) provides, "and the court in it~ discretion may make such order."; see 
Wujcik v. Globe & Rutgers Fire Ins . Co. (1926) 189 Wis . 366, 207 N. W. 710, 712 (con
struing earlier form of the statute). But cf. PA. STAT. ANN. (Purdon, Supp. 1938) tit. 12, § 

141, "Any defendant . .. may sue out, as of course, a writ of scire facias". The explanatory 
note to Rule 2252 of the New Rules of Pennsylvania indicates that the practice sanctioned 
by the statute was not satisfactory. That unlimited joinder of additional defendants tends 
to confuse the issues and results in unreasonable delay. 

231 MOORE, op. cit. supra note 5, at 749; accord, Bell Lumber Co. v. Norther Nat'l Bnk., 
171 Wis. 374, 177 N. W. 616 (1920). But cf. General Taxicab Ass'n, Inc. v. O'Shea (App. 
D. C. Jan. 15, 1940) (appeal allowed--court held impleading discretionary). 

"'Otis v. I. M. Lundington's Sons, 229 Fed. 454 (W. D. N. Y. 1914); 1 MOORE, op. cit. 
supra note 5, at 741. 

"'See note 22 supra. 
"'PA. STAT. ANN. (Purdon, Supp. 1938) tit. 12, § 141. The amendment read, "The plaintiff 

shall not be prejudiced or unnecessarily delayed by reason of questions between the defendant 
and the additional defendants in which he is not concerned, and such orders shall be 
made .... " 

27Note (1939) 88 U. OF PA. L. REv. 194. 
~see note 22 supra. 
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The problems connected with the right of the original defendant to im
plead may be divided into three groups: first , those instances wherein he 
is attempting to establish the liability of the added party to himself ; 
secondly, where he is asserting that the third party alone is liable to 
the plaintiff ; and third, cases involving joint liability in which the original 
defendant wants the plaintiff to amend his complaint and proceed against 
a joint tortfeasor. 

The primary right of the original defendant is to join one not a party, 
"who is or may be liable to him . .. for all or part of the plaintiff's claim 
against him." The privilege thus given follows in general the usual 
impleader provision. However, the Rule is definitely broader than the 
New York practice wherein the defendant is limited to bringing in one who 
"is or will be liable" and not one who "may be" liable.29 

The wording of the Rule limits joinder by the defendant in these cases, 
to instances in which he can show a legal relationship between himself and 
the added party.30 In the case of Tul,lgren v. Jasper31 one joint defendant 
attempted to imp lead the insurer of another joint defendant. The court 
stated that the only possible theory on which the insurance company 
could be impleaded is that " it is or may be liable to the plaintiff." A 
typical illustration· of the requisite legal relationship is found in the case 
of Saunders v. Southern Dairies Inc.,32 wherein the manufacturer im
pleaded his vendor, in order to establish the liability of the third party 
for the presence of a foreign substance in a confection sold by the original 
defendant. The decision in the Saunders case mentions the fact that the 
plaintiff could have joined the third party originally if he had so desired. 
This, however, does not determine the right of the defendant to implead, 
although it would necessarily be a factor to be considered by the judge 
in deciding whether or not in his discretion the joinder should be allowed. 
The case of LeRoy Burris v. American Chicle Company33 illustrates the 
point. The plaintiff objected to the third party complaint on the ground 
that he had no right of action against the added party. The court denied 
the motion to dismiss, stating the argument was not a valid one. It would 
seem obvious of course that the adoption of a contrary position would 

""Kromback v. Killian, 215 App. Div 19, 213 N. Y. Supp. 139, 140 (2d Dep't 1926) , where 
the court said : "The provisions of this section are limited to a person who 'is or will 
be liable'. 'Will be' cannot arbitrarily be changed to 'may be'." 

"°Poteat, lac. cit. supra note 6. 
n27 F. Supp. 413 (D. Md. 1939). 
8030 F. Supp. 150 (D. D. C. 1939). 
3329 F. Supp. 773 (E. D. N . Y. 1939) . 
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illogically curtail the effect of the Rule.34 

This legal relationship in and of itself is not enough. There is still the 
requirement that the relationship emanate from the same claim asserted 
by the plaintiff.35 This requirement is further defined by the specifications 
found in the Rules governing joinder of parties, claims and remedies.36 

There is yet another problem connected ,with the right of the original 
defendant to join on an allegation of liability over. Can the defendant 
join a joint tortf easor on such an allegation? There can be no doubt from 
the wording of the Rule that he can do so in those jurisdictions which 
adhere to the doctrine of contribution, but it would seem that this could 
not be done when the substantive law of the particular jurisdiction does 
not countenance contribution between joint-tortfeasors.37 

.. The scope of the Rule in this regard is indicated by the following cases : Watkins v . Balti
more & Ohio Railroad Co. v. Rochester & Pittsburg Coal Co., 29 F. Supp. 700 (W. D. Pa. 
1939) (defendant had right to implead although his claim over was based on a contract not 
involving the plaintiff); Kravas v . Great Atlantic & Pacific Tea Co. v. Peoples-Pittsburg Trust 
Co. v. Davis, 28 F. Supp. 66 (W. D. Pa. 1939) (to the same effect as the Watkins case); 
Morrell v. United Air Lines Transport Corp. v. United Aircraft Corp., 29 F. Supp. 757 
(S. D. N. Y. 1939) (defendant's right to implead was not defeated because the complaint 
of the plaintiff did not state a cause of action against the third party) ; Calvino v. Pan 
Atlantic Steamship Corp. v . Ryan Stevedoring Co. Inc., 29 F. Supp. 1022 (S. D. N. Y. 1939) 
(original defendant could not implead third party as solely liable, because of liability 
imposed upon third party by statute as an employer regardless of fault, but he might be 
brought in on charge of liability to the ·defendant) . 

.. Fw. RULES C1v. PROC., Rule 14(a) states : "Who is or may by liable to him or to the 
plaintiff for all or part of the plaintiffs claim against him,." (italics supplied) . There have 
been two decisions which indicate the nature of this requirement. Kravas v. Great Atlantic 
& Pacific Tea Co. v. Peoples-Pittsburg Trust Co. v . Davis, 28 F . Supp. 66 (W. D. Pa. 1939); 
and Watkins v. Baltimore & Ohio Railroad Co. v. Rochester & Pittsburg Coal Co., 29 F. 
Supp. 700 (W. D. Pa. 1939). 

In the Kravas case, supra, the plaintiff was injured on premises leased to the original 
defendant who served third party complaints on the owner of the property and the mortgagee 
in possession. The third party defendants objected that their liability was based on contract 
distinct and separate from the cause of action forming the basis of the plaintiff's suit, but 
their motion to dismiss was denied. In the Watkins case, supra, the claim of the original 
defendant against the third-party defendant was based on a contract not involving the 
plaintiff, but the court denied the motion to dismiss. 

86FED. Ruu:s CIV. PROC., Rules 19 and 20 govern joinder of parties. Rule 18 governs 
joinder of claims and remedies. 

3748 STAT. 1064, 28 U. S. C. § 723b (1934): "Said rules sllall neither abridge, enlarge, nor 
modify the substantive rights of any litigant." 

In at least two cases the third party defendants have insisted that they could not be joined 
because there was no right to contribution or indemnity. Satink v. The Township of Holland, 
28 F. Supp. 67 (D. N. J. 1939) (the court dismissed the argument because the joinder was on 
an allegation of sole liability) ; Crum v . Appalachian Elec. Power Co., 29 F. Supp. 90 (D. W. 
Va. 1939) (where contribution was permitted under state law). 
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The phrase "one not a party" found in the Rule limits the use of the 
impleader practice to the extent that it does not allow the impleading of 
one already a party to the suit. The necessity for this is obviated by the 
relief granted in the rules allowing cross-claims and counter-claims.38 

The practice in Pennsylvania under the Scire Facias Act was not definitely 
settled in respect to the right of the defendant to implead the plaintiff as 
a third party defendant, but the New Rules of Pennsylvania have elimin
ated this.39 Drano ff v. American Railroad Express Agency, Inc.40 decided 
in a federal district court subsequent to the effective date of the Federal 
Rules, allowed the defendant to implead one of two joint plaintiffs. The 
Rule was not mentioned in the opinion and it would seem that the court 
followed what it thought to be the Pennsylvania practice, without 
objection. 

The impleader practice established by the Rule gives the def end ant a 
right not often found in other third party provisions, i.e., the right to 
implead on an allegation of sole liability. The usual practice does not 
allow joinder on the basis of sole liability. Such a right does exist in 
Admiralty and was included in the earlier practice in Pennsylvania, as well 
as in the New Rules of Pennsylvania. The privilege was not included 
in the original draft of the Rule, but was inserted at the suggestion of 
those familiar with the Admiralty practice.41 

The unique case of Crim v. Lumbermens Mutual Casualty Company42 

effectively illustrates the problems raised by this provision of the Rule. 
The Crim case was the result of an automobile accident in Maryland. The 
plaintiff alleged that she had a cause of action in Maryland against the 
estate of Charles Newburgh. The complaint further stated that she did 
not institute proceedings within the period allowed by statute, because the 
defendant had made an oral agreement with her whereby it agreed to pay 
her claims, if she did not file suit. The second count of the complaint 
stated that the plaintiff failed to file suit within the six months period, 
because of the fraudulent misrepresentations of the defendant. The 
original defendant then moved ex parte to make the attorney for the 
plaintiff a third party defendant, alleging that the third party defendant 
was responsible to the plaintiff for all of the plaintiff's claim against the 

""FED. R U LES Crv. PROC., Rule 13 . 
""Rule 2252 (a) of the New Rules of Pennsylvania. In the explanatory note to the Rule 

cases are cited showing that the construction of the Scire Facias Act was not uniform in this 
respect. 

'°28 F. Supp. 325 (E. D. Pa. 1939). 
"'See note 12 supra. 
"26 F . Supp. 715 (D. C. 1939). 
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defendant, because the plaintiff lost her claim by reason of the negligence 
of the third party defendant in not filing timely suit against the estate of 
the tortf easor. The plaintiff moved to dismiss the third party complaint 
but the motion to dismiss was denied. The court did point out, however, 
that the third party would not be bound unless the plaintiff amended her 
complaint so as to state a cause of action against the added defendant. 
The test used by the court to determine the right of the original defendant 
to present the plaintiff with another defendant, was whether or not the 
plaintiff could have originally joined the two in the same suit. The judge 
ruled that the joinder was possible under Rule 20 (a) and denied the 
motion to dismiss . 

From the Crim case it appears that the original defendant is not limited 
when he alleges the sole liability of the third party defendant, to in
stances wherein he can demonstrate a legal relationship between himself 
and the third party. Naturally the test of joinder is to be different in 
these cases, than in ones in which the added party is connected only with 
the defendant. The test used in the Crim case seems to be the proper test. 
Once it is established that the plaintiff could have joined the two 
defendants then it can be said that the motion for the third party com
plaint is proper. The Rule states that, "The plaintiff may amend his 
pleadings to assert against the third-party defendant any claim which 
the plaintiff might have asserted against the third-party defendant had he 
been joined originally as a defendant." There is no relationship necessary 
between the two defendants in such a situation. The only legal relation
ship necessary is between the plaintiff and the third party def end ant plus 
a relationship between the claims and remedies against the original 
defendant and the third party defendant such as to satisfy the require
ments of Rules 18, 19 and 20.43 

The all important feature of the Rule is the requirement that the 
plaintiff amend his complaint if he wishes to obtain a judgment against the 
third party. This still leaves the plaintiff in control of his own case and 
does not force him to sue someone against whom he does not wish to 
proceed. As in the Crim case the plaintiff may object to the complaint 
and if the objection is overruled he has lost nothing, unless it may be his 
right to sue the third party in another suit based on the same facts . The 
practice in Pennsylvania prior to the adoption of the New Rules, did 
not require the plaintiff to amend his pleadings. The writ issued by the 
defendant to implead the third party was considered as a pleading 

"See note 36 supra. 
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sufficient for the purpose of the suit.44 The plaintiff in such a case might 
have foisted upon him a person whom be did not want to sue, but against 
whom he was forced to proceed.45 The New Rules of Pennsylvania have 
changed this. Now the plaintiff cannot have a judgment against the 
added party unless be amends his complaint so as to state a cause of action 
against that party.46 It is worthy of note that the plaintiff is specifically 
barred from ever suing the third party again on that cause of action, if 
he fails to amend and settle the whole controversy in the original pro
ceeding.47 It is still questionable whether or not this drastic penalty is 
inherent in the federal practice, but it appears to be the only effective 
way to penalize the plaintiff who fails to amend his complaint. When 
the plaintiff does not amend so as to state a cause of action against the 
third party, that party must be dropped, for there is no party to the 
proceeding asserting any claim against him.48 The complaint of the third 
party plaintiff is not sufficient. He has no direct legal connection with 
the added defendant on an allegation of sole liability. 

The very fact that joinder is limited in cases alleging sole liability to in
stances in which the plaintiff could have originally joined the added party, 
indicates that the defendant could not join one against whom the plaintiff 
had no cause of action. J oinder in such cases is not allowed under any 
impleader practice, and is clearly precluded by the Federal Rules.49 

The fact that the plaintiff might amend and assert contradictory posi
tions against the two defendants does not destroy his pleading.50 He is 
given that privilege. The New Rules of Pennsylvania also allow for 

"Sansotta v. Pittsburgh, 330 Pa. 199, 199 At!. 164 (1938); Murtha v. Philadelphia, 130 Pa. 
Super. 411, 197 At!. 513 (1938); Clineff v. Rubash, 126 Pa. Super. 82, 190 At!. 543 (1937). 

"'This practice has been criticised, Bennett, supra note -S, at 192; Soffel, supra note 20, at 172. 
.. Rule 2258 of the New Rules of Pennsylvania requires that the plaintiff file a supple

mentary statement if he wishes to obtain a verdict and judgment against the added party. 
"Rule 2258 (c) of the New Rules of Pennsylvania. 
<aCrim v. Lumbermens Mut. Casualty Co., 26 F. Supp. 715 (D. D. C. 1939). See the 

explanatory note to Rule 2258 of the New Rules of Pennsylvania. 
The Crim case did not definitely settle this problem, but from the statements made in the 

decision it appears that Judge Luhring believed the added party should be dropped if the 
original complaint was not amended. See also, 1 MOORE, op. cit. supra note 5, at 743 . 

.,,The test of joinder in these cases is whether or not the plaintiff could have properly joined 
the added party originally. If the plaintiff could not, then the original defendant cannot 
implead on an allegation of sole liability. Calvino v. ];>an Atlantic Steamship Corp. v. Ryan 
Stevedoring Co., Inc., 29 F. Supp. 1022 (S. D. N. Y. 1939). Cases decided in Pennsylvania 
under the Scire Facias Act have been to the same effect. Jackson v. Gleason, 320 Pa. 545, 
182 At!. 498 (1936); Murray v. Pittsburgh Athletic Co., 324 Pa. 486, 188 At!. 190 (1936). 

"°Crim v. Lumbermens Mut. Casualty Co., 26 F. Supp. 715 (D. D. C. 1939). 
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cases in which the plaintiff in amending might have to state contradictory 
positions. The paramount consideration is the reduction of the law suit 
to a common factual situation. 

Another situation which can arise under the right to join on an allega
tion of sole liability is that the added party may be found to be jointly 
liable with the original defendant. Assuming that a prima facie case of 
sole liability is made out with which to go to the jury, it would seem that 
a verdict establishing joint liability would be proper. The Rules in 
respect to amendment of pleadings are liberal enough to take care of 
instances in which a prima facie case of sole liability is not made out. 
The Admiralty and Pennsylvania practices were quite liberal in this 
respect and provide a background for the Rule. 

There is one last problem connected with the right of the original 
defendant to join, that is, whether or not he can serve a third party 
complaint on an allegation of joint liability. The wording of the Rule 
is not too clear in this regard.51 It has been suggested that a proper 
construction would be in line with the Admiralty practice which allows 
joinder on such an allegation. In such cases the defendant is asking the 
plaintiff to amend his complaint and proceed against both parties. If the 
plaintiff refuses, it would seem that the original defendant would simply 
have to bear the burden alone, except in those jurisdictions where the 
substantive law allows contribution or indemnity, in which case he could 
simply implead the third party on an allegation of liability over. 

The original defendant is not the only one who is given the right to 
implead by the Federal Rule. The advantages he derives from the 
practice are somewhat compensated for by the provisions allowing other 
parties to the proceedings to serve third party complaints. The third 
party defendant is specifically given the right to add parties in the same 
manner as the original defendant. This right of the third party de
fendant, is subject to the same limitations as those governing joinder by 
the original def end ant. In the case of the third party defendant's right 
there is an additional factor to be considered, namely, that joinder of still 
another party, might make the case too complicated. This is not, of 
course, a limitation peculiar to the right of the third party defendant, but 
its pertinancy is more noticeable in a situation of this sort, for as each 
defendant adds another party, the original claim of the plaintiff must 
necessarily become more remote, and there are more parties to object to 
the joinder and more parties to be prejudiced thereby. 

011 MOORE op. cit. supra note 5, at 741. 
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The right of the plaintiff to serve a third party complaint is conditioned 
on the service of a counterclaim against him.52 He may then implead with 
the same rights and subject to the same limitations as the original de
fendant. This proviso in respect to the plaintiff logically completes the 
pattern of the Rule. The inclusion of such a right tends to insure the 
complete determination in one proceeding of all rights and liabilities which 
may arise from a common factual situation. 

It is stated in the Rule that, ((The third-party defendant is bound by the 
adjudication of the third-party plaintiff 's liability to the plaintiff, as well 
as his own to the plaintiff or to the third-party plaintiff." This raises the 
question of the connection between the suit of the original plaintiff and 
defendant and between the third party plaintiff and third party def end ant. 
In the Crim case the objection was made that the third party complaint 
was not proper because the third party def end ant would not be bound by 
an adjudication between the original plaintiff and defendant. The objec
tion was not sustained. The court pointed out that if the complaint was 
amended the plaintiff would be asserting alternative claims and an 
adjudication against one party could not be enforced against the other. 
It was further pointed out that this did not determine the right to join, but 
rather that the goal of this provision was to compel the final determination 
of as many questions as possible in the one proceeding. The provision 
thus requires a very close connection between all of the parties to a suit. 
The added party will be an interested party in a very real sense. This 
differs from the New York practice where the suit between the two de
fendants is kept separate and distinct. There the third party defendant 
is in no way connected with the plaintiff. He is strictly limited to defend
ing against the allegations of the original defendant. The federal practice 
allows the added party to answer the original complaint and proceed as if 
he had been originally joined by the plaintiff. This relationship between 
the parties is illustrated by the Saunders case, su-pra, wherein the third 
party defendant moved to dismiss both the original complaint and the 
third party complaint. 

The close connection thus established will certainly raise some questions 
as to the part each individual party is to play in the trial of the case. 
Various jurisdictions have handled the problem differently, guided by the 
connection between the parties, provided for by their impleader practice.53 

The federal practice provides for a very close connection between the 

""FED. R ULES Crv. PRoc., Rule 14 (b). 
03For a discussion of the various practices see, Bennett, loc. cit . supra note 5; Cohen, loc. 

cit. sut>ra note 5. 
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parties, and it is for the trial judge to determine, on the basis of this 
connection, the rights of the parties to participate in the various questions 
raised at the trial. 

Having examined the right of joinder of each of the parties to a pro
ceeding, it is apparent that the controlling force is judicial discretion; 
that this force will eventually determine the effect of the Rule. All third 
party practice reduces itself essentially into an attempt to balance the 
interests of several people who by reason of their connection with a 
common factual situation have acquired certain rights and duties which 
necessitate the attention of the courts. In the first place there is the 
interests of the public to consider, which requires that litigation be 
disposed of with a minimum of cost and delay; on the other hand there 
are the interests of the individual litigants who are concerned only with 
their own rights and liabilities. The plaintiff is interested in obtaining 
relief from the person against whom he brings suit. It is not, usually, to 
his advantage to allow the person he sues to bring in a third party, with 
the possibility that the added party may bring in another; all this means 
delay and possible confusion. In cases where there is an allegation of sole 
liability, the plaintiff ordinarily knows before the third party complaint is 
served, that he has the right to sue, but for reasons of his own decides not 
to proceed against that party. Now he is presented in open court with 
the party and his refusal to proceed may preclude him from ever suing 
that party again. In cases in which the joinder is attempted, on an allega
tion of liability over, the plaintiff may find that his case is made more 
obscure by reason of the presence of an added def end ant. 

The defendant on the other hand is interested only in protecting him
self. If he has a right over the expense and delay of a second trial present 
a real problem to him, which third party practice can effectively combat. 
The right of the defendant to join on an allegation of sole liability may not 
always appear as an advantage to the def end ant but in certain instances 
it may help the defendant to defend the suit against himself, and in some 
cases it may point out to the plaintiff one against whom he can obtain a 
judgment. 

The problem does not end with these possibilities, but continues through 
the veritable maze of combinations possible in a law suit. Each party has 
his own particular grievance, each has something to gain by the bringing 
in of other parties and each has something to lose. The power in the hands 
of the original defendant is qualified somewhat by the provision which 
allows the plaintiff under proper circumstances to implead additional 
parties with the same rights as the defendant. The power is further 
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qualified by the limitations in the Rules themselves, and by allowing 
joinder to rest in the discretion of the judge. 

As pointed out before, the element of discretion is perhaps the biggest 
feature of the whole Rule. It gives to the trial court the power to balance 
interests in a particular case, and places the eventual success or failure 
of the practice on the handling it receives in the trial courts.54 

JAMES E. CORKEY 

"'Judge Gorman, however, questions the Rule itself. See note 7 supra. But the practice is 
discretionary, General Taxicab Ass'n., Inc. v. O'Shea, (App. D. C. Jan. 15, 1940). 



RECENT DECISIONS 
ADMINISTRATIVE LAW-Power to Revoke License of Race-Horse Trainer With

out Notice and Hearing 

The license of petitioner, a race-horse trainer, was suspended by the California 
Horse Racing Board without petitioner being afforded an opportunity for notice and 
hearing. This action was taken solely because the Board found that petitioner was 
the trainer of a horse which had been "doped" and entered in a race at the Santa 
Anita track. The California Horse Racing Board was created and established by the 
California Horse Racing Act of 1933, and was vested with all powers necessary and 
proper for carrying out the purpose of the Act. The Act further provides that all 
horseowners, riders, agents, trainers, timers, judges, etc., shall be licensed by the 
Board pursuant to such rules and regulations as the Board may adopt, and that no 
qualified person shall be refused such license, nor shall such license be revoked with
out just cause. The Act also provides that the action of the Board in revoking a 
license must be made public, and the propriety of such action shall be subject to 
judicial review upon questions of law only. !'he Act is silent upon the extent of 
the notice and hearing, if any, required to be given by the Board in revoking a license. 
The petitioner, upon the ground that no notice and hearing was given, sought and 
obtained a writ of mandate requiring the Board to rescind its action in suspending 
(revoking) petitioner's license. On appeal, Held, ( 1) the Legislature in failing to 
provide in the Act for notice and hearing to be given licensees, preliminarily to the 
suspension or revocation of their licenses, intended that there should be none, and 
(2) with respect to privileges or occupations which may prove harmful to public 
health, morals, safety, or welfare, a license may be summarily revoked without giving 
the licensee notice or opportunity to be heard. Carroll v. California Horse Racing 
Board, 93 P. (2d) 266 (Cal. App. 1939) . 

Public exhibitions of horse racing may be absolutely forbidden or regulated by 
a state in the exercise of its police power, State Racing Comm'n. v. Latonia Agric. 
Ass'n., 136 Ky. 17 3, 123 S. W. 681 ( 1909), and when the legislature chooses to 
legalize betting upon public horse races it may do so upon such terms, conditions, 
and regulations as are deemed necessary to protect the public interest. State v. 
Stein, 133 Fla. 530, 182 So. 863 (1938) . The power to regulate includes the power 
to license, Spencer v. Maryland Jockey Club of Baltimore, 4 A. (2d) 124 (Md. 
1939), and the legislature may authorize a commission to exercise broad discretion
ary powers in issuing and revoking licenses. State ex rel. Mason v. Rose, 122 Fla. 
413, 165 So. 347 (1936). 

The term "license" has been clearly defined by the courts, and in its general and 
popular sense, as used with reference to occupations or privileges, it means a right 
or permission to carry on a business or do an act which without such license would 
be illegal. Pullman Southern Car Co. v. Nolan, 22 Fed. 276 (C. C. M. D. Tenn. 1884); 
Commonwealth v. Mutual Union Brewing Co., 252 Pa. 168, 97 At!. 206 (1916). 
Since a license is merely a permit or privilege, it has been held that the issuance of 
a license is not a contract between licensor and licensee, nor is a license property 
or a property right. Jones v. Motley , 78 Ala. 370 (1884) . The issuance of a li
cense does not create a vested right, State v. Cote, 122 Me. 450, 120 Atl. 538 (1923 ), 
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and the license may be modified, revoked, or continued at the pleasure of the licensor. 
Littleton v. Burgess, 14 Wyo. 173, 82 Pac. 864 (1905). 

That the public has the power to revoke a license before the expiration of the time 
for which it has been granted appears clear, but, conceding that it has this power, 
can the power be exercised without first giving the licensee due notice and an oppor
tunity to be heard? Since licenses from the public are based upon statutory enact
ments or municipal ordinances, the answer to this question seems to depend upon 
the terms of such act or ordinance. The licensee is entitled to notice and hearing 
where the statute expressly so provides, and where the statute expressly provides that 
the license may be revoked without notice and hearing the licensee accepts and is 
bound by this condition. State ex rel. Bluemound Amusement Park v. Mayor of 
Milwaukee, 207 Wis. 199, 240 N. W. 847 (1932). Where, as in the principal case, 
the statute is silent upon the subject of the notice and hearing required for re
vocation, the question may be decided by determining whether or not the licensee 
had any fundamental right to engage in the business or occupation for which the 
license was issued. 

Where the state confers a license upon an individual to practice a lawful pro
fession , trade or occupation, such litense becomes a valuable personal right which 
cannot be denied or abridged in any manner except after due notice and a fair and 
impartial hearing before an unbiased board or tribunal, Abrams v. Jones, 35 Idaho 
532 , 207 Pac. 724 (1922) (dentist 's license), and the licensee must be afforded an 
opportunity to present evidence in his own behalf. People v. Noggle, 7 Cal. App. 
(2d) 14, 45 P. (2d) 430 (1935) (automobile operator's license). However, where 
the license involves a privilege or occupation which may prove harmful to public 
health, morals, safety, or welfare , the license may be revoked without giving the 
licensee notice or opportunity to be heard, and a statute so providing is not in that 
respect unconstitutional. State v. Cote, supra; Commonwealth v. Kinsley, 133 Mass. 
578 (1882) (license to keep a pool table for hire); Wallace v. Mayor of R eno, 27 
Nev. 71 , 73 Pac. 528 (1903) (license to sell liquor); People v. Wallace, 160 App. 
Div. 787 , 145 N. Y. Supp. 1041 (2d Dep't 1914) (dance hall license) ; Mahaney v. 
Cisco, 248 S. W. 420 (Tex. Civ. App. , 1923) (license to operate a motor bus for hire). 

The court, in the principal case, properly rejected the contention of the Board 
that the petitioner had been given notice and opportunity for hearing, by reason of 
the fact that he had been called before the Board and questioned, and based its 
decision squarely upon the proposition that no notice and hearing was required to 
revoke a license permitting the licensee to engage in an occupation which may be 
absolutely prohibited by the Legislature. 

J. RICHARD BRINDEL 

COURTS-Contempt-Mode of Proceeding 

Harry Bridges and German Bulcke each prepared and ruspatched telegrams de
nouncing a decision of the Superior Court of California. Bridges sent his message 
to the Secretary of Labor and caused excerpts to be printed in the newspapers of 
Los Angeles where the court was sitting. Bulcke directed his to the judge who had 
rendered the decision. Neither Bulcke nor Bridges was subject to the decision, 
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but at the time the telegrams were sent, a motion for a new trial was pending 
before the court. Both men were cited for contempt. 

Under Section 170 of the California Code of Civil Procedure, (Deering, 193 7) 
B'ridges was allowed to challenge the qualification of the judge of the offended court, 
and, by a stipulation of the parties, his trial was held before another judge. He 
was found guilty of contempt, and on appeal the judgment was affirmed, the court 
concluding, "The last sentence of subdivision 13 of section 1209 of the Code of 
Civil Procedure . . . is unconstitutional on the ground that the courts of the state 
have inherent power to punish for contempt whether of a direct or constructive 
nature, and the legislature cannot infringe on that power." Bridges v. The Superior 
Court, 94 P. (2d) 983, 993 (Cal. 1939). Bulcke, on the other hand, was not allowed 
the privilege of challenging the qualification of the judge. The lower court ruled 
that his act of sending a telegram directly to the judge constituted a direct con
tempt for which the offended court could deny him the right to challenge the judge 
under Section 170 as Bridges had done. Held: a contumacious letter or telegram 
sent directly to a judge does not constitute a "direct contempt" but is "constructive" 
only; hence, under Section 170 of the Code, the judge of the court contemned 
had no authority to hear or pass upon the question of his own disqualification. 
Bulcke v. The Superior Court, 94 P. (2d) 1006 (Cal. 1939). 

The two decisions serve to throw into sharp relief a doctrine adopted in recent 
years by California courts. Briefly stated, the doctrine seems to be that the courts 
will allow the legislature to prescribe the procedure by which contempt cases are 
tried but will not allow it to legislate on the substance of contempt. 

Subdivision 13 of Section 1209 of the California Code of Civil Procedure (Deer
ing, 1937) (involved in the Bridges case) provides as follows: "But no speech or 
publication reflecting upon or concerning any court or any officer thereof shall be 
treated or punished as a contempt of such court unless made in the immediate 
presence of such court while in session and in such a manner as to actually inter
fere with its proceedings." Provisions similar to these have been declared uncon
stitutional by other jurisdictions to such an extent that the "inherent power" doctrine 
has now become the general rule. Nelles and King, Contempt by Publication, ( 1928) 
28 COL. L. REV. 52 5. 

Section 170 of the California Code of Civil Procedure (Deering, 1937) (involved 
in the Bulcke case) as originally adopted, provided: " No ... judge ... shall sit or 
act as such in any action or proceeding when it is made to appear probable that, 
by reason of bias or prejudice of such ... judge . . . a fair and impartial trial 
cannot be had before him." 

Lamberson v. The Superior Court, 151 Cal. 458, 91 Pac. 100 (1907) , was the 
first contempt case which called for an interpretation of this latter statute, and 
the court held that it did not apply to judges in contempt proceedings. The 
decision was based strictly upon the doctrine of "inherent power" which, because of 
the necessity for maintaining the dignity and authority of the court , cannot brook 
legislative restrictions. This decision was and still is in line with the majority rule. 
United States v. Shipp, 203 U. S. 563 (1906); Patterson v. Colorado, 205 U. S. 454 
(1907); Toledo Newspaper Co. v. United States, 247 U. S. 402 (1918); Re Dingley, 
182 Mich. 44, 148 N. W. 218 (1914); Myers v. State, 46 Ohio St. 473, 22 N. E. 43 
(1889); State ex rel. Short v. Owens, 125 Okla. 66, 256 Pac. 704 (1927). 
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In 1929 the California legislature adopted an amendment to the disqualification 
statute. "No judge of a court of record, who shall deny his disqualification, shall 
hear or pass upon the question of his own disqualification, but in every such 
case, the question of the judge's disqualification shall be heard and determined 
by some other judge ... " Calif. Stat. (1929) 958. This amendment was shortly 
afterwards construed in the case of Blodgett v. The Superior Court, 210 Cal. 1, 290 
Pac. 293 ( 1930) where, following the general trend which had been started in the 
Lamberson case, the court ruled that the amendment, as well as the original statute, 
did not apply to judges of proceedings involving direct contempts, i.e., the judge, 
in such proceedings, could, regardless of the amended statute, hear and pass upon his 
own disqualification. After this decision there remained only to construe the statute 
with reference to a case of so-called constructive contempt. 

Such a case was not long in appearing. An editor was attached for contempt 
for publishing cartoons and editorials which were directed against grand jury 
hearings then being held. On being challenged, the judge of the lower court denied 
his disqualification and heard and passed upon the question himself, whereupon the 
defendant applied to the Supreme Court for a writ of prohibition. For aid in de
ciding the question, the court turned to Sections 1211 and 1212 of the Code of 
Civil Procedure which deal with the procedure for punishing a constructive contempt. 
The provisions of these sections clearly indicate the legislature's intention to provide 
a mode of proceeding which is somewhat less summary than that provided for a 
direct contempt. Reading these sections along with the amendment to the disquali
fication statute, the court concluded that since, in the case of a constructive con
tempt, there is no emergency, no situation in which the order and dignity of the 
court is assailed in the court room, there can be no· necessity for denying a con
temnor the right provided in Section 170. For the purposes of this decision, the 
court defined direct contempts as those committed in the actual presence of the 
court and constructive contempts as those committed away from the immediate 
view of the court. Briggs v. The Superior Court, 211 Cal. 619, 297 Pac. 3 (1931). 

The Bulcke case gives full effect to the doctrine thus developed and settles the 
point as to whether a letter or telegram to the judge is a direct or constructive 
contempt. Apparently the courts have long assumed, without expressly deciding, 
that a letter sent to a judge is a constructive contempt, for there seem to be no 
cases to the contrary. A few cases have mentioned contempt by letter as being 
constructive, Ex parte Earman, 85 Fla. 297, 95 So. 755 (1923); Mackay v. State, 60 
Neb. 143, 146, 82 N. W. 372, 373 (1900); Freedman v. State, 6 A. (2d) 249 (Md. 
1939); but only in the instant case and in Cooke v. United States, 267 U. S. 517 
( 192 5) was the point important to the issue under review. So far, the Bulcke case 
is the strongest case on the point. 

In arriving at the conclusion in that case that contempt by letter or telegram is 
not direct, the court said, at 94 P (2d) 1009, "The power of a court to punish for 
a direct contempt is based upon the judge's knowledge of the commission of the 
act by the contemnor. A judge usually cannot say with any certainty that a 
letter or telegram received by him purporting to be signed by a certain person 
was either written or sent by that person; hence such an act, if contumacious, 
should be classified as an indirect contempt." By carrying this reasoning a few 
steps further we arrive at a further conclusion that ai direct contempt is one com-
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mitted in the immediate presence of the court ; for it is obvious that a judge could 
not, legally speaking, have certain knowledge of the commission of the contuma
cious act unless it actually was committed in his presence. This is a good rule to 
apply in order to determine a defendant's right to challenge the qualification of 
the judge, but to apply it to the circumstances which obtained in The Toledo N ews
paper Co. v. United States, 247 U. S. 402 (1918) , for example, is to invite confusion. 
In that case, the Supreme Court of the United States spoke of a contumacious 
publication as having a "direct tendency" to obstruct the administration of justice; 
it ruled that such a publication constituted a contempt within the presence of the 
court and that the offending party was subject to discipline by summary proceedings. 
For the purpose of determining a contemnor's right to challenge the judge for bias, 
the California Supreme Court held the same sort of publication to be a constructive 
contempt. The only difference between the two cases is to be found in the fact 
that in the Toledo N ewspaper case the court had to determine the nature of the 
contempt in order to ascertain the appropriate mode of proceeding, that is by sum
mary proceeding in the case of a direct contempt, or, in the case of a constructive 
contempt, by indictment and jury trial, as provided for by Section 268 of the Judicial 
Code. REV. STAT. § 725 (1875 ) , 28 U. S. C. § 385 (1934) . In the Bulcke case, on 
the other hand, the object of the court in classifying the contempt was to determine 
the disqualification status of the judge. It is at least doubtful that this is more 
than a distinction without a difference. 

ROBERT D. SCOTT 

DAMAGES-No Recovery for Physical Injuries Resulting from Mental and Emo
tional Disturbances 

A loaf of ready-sliced bread was purchased of the defendant by the plaintiff and 
served for dinner. Plaintiff, having begun her meal, had taken one of these slices 
and broken it into two portions, one of which she had eaten before noticing, im
bedded in the bread and near the upper crust of the remaining portion ( of which 
she ate no part), a dead cockroach. Immediately the plaintiff was made ill, and for 
about a week thereafter was under the care of a doctor who treated her for "an 
upset stomach and nervousness." In this actiori for breach of an implied warranty 
of fitness. for human consumption, Held plaintiff was entitled only to nominal dam
ages for the breach; in action either on the contract or in tort, since no recovery 
is permissible, under the Massachusetts rule, for physical injuries resultant from 
mental and emotional disturbances. Wheeler v. Balestri, 23 N. E . (2d) 132 (Mass. 
1939). 

The application of the principle stated in the decision, though not novel, is of 
infrequent occurrence in action on contract. One very recent case in which it was so 
applied is Furlan v. Rayan Photo Works, 171 Misc. 839, 12 N . Y. S. (2d) 921 (N. 
Y. City Cts. 1939). But in most instances the principle is stated in actions ex 
delicto. Wheeler v. Balestri, supra. There is , however, no reason why the 
principle, whatever its value, should not be applied to actions upon the contract 
equally as to actions in tort, for it is rooted in the conception that injuries conse
quent upon mental and emotional disturbances are legally too "remote" to be com-
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pensable. Victorian Railway Commissioners v. Coultas, 13 App. Cas. 222 (1888). 
The holding of the Coultas case, that there could be no recovery of damages 

arising from "mere sudden terror" unaccompanied by actual physical injury, has 
been criticized as proceeding from the assumption, palpably erroneous, that nervous 
shock is not physical injury. 1 SUTHERLAND, DAMAGES 84 (4th ed. 1916). In 
the later Irish case of Bell v. Great Northern Ry., L. R. 26 Ir. 428 (1890), 
it was decided that it could not be held as a matter of law that injury from fright 
could never be such a natural consequence as to be legally compensable. Finally 
in 1901, Kennedy, J., expressed his preference for the decisions of the Irish court, 
and held in accordance with its ruling. Dulieu v. W kite, [ 1901 J 2 K. B'. 669. 

But though the decision in the Coultas case is thus discredited in England where 
it was handed down, it has nevertheless , been widely followed in the United States. 
Louisville & Nashville Ry. v. Roberts, 207 Ky. 310, 269 S. W. 333 (1925); Mitchell 
v. Rochester Ry., 151 N . Y. 107, 45 N. E . 354 (1896). 

Although the rule of the Coultas case still appears to be the majority rule in the 
United States it is clear from a review of the cases that the courts , even of those 
jurisdictions which follow the majority, are attempting to escape the frequently harsh 
effect of its application. Thus some courts have, in the more recent cases, allowed 
a recovery grounded upon nervous shock and its physical result where the actual 
injury, at the time of the wrong committed, was trivial. Block v. Pascucci, 111 
Conn. 58, 149 At!. 210 (1930); Smith v. Montclair Brown & White Cab Co., 6 N. J. 
Misc. 57, 139 At!. 904 (1928). Compare the latter case with Ward v. West Jersey 
& S. Ry., 65 N . J. Law 383, 47 At!. 561 (1900) , which presents the earlier, and 
stricter, view in the same jurisdiction. The Indiana court, though it had held in 
1897 with the majority in Kalen v. Terre Haute etc. Ry., 18 Ind. App. 202 , 47 
N. E . 694 (1897), by a decision rendered eleven years later manifested a change of 
judicial heart, and voiced the more liberal opinion that, where a right of action 
exists, mental suffering is a proper element of damage without regard to the actual 
injury. Indiana Ry. v. Orr, 41 Ind. App. 426, 84 N. E. 32 (1908). 

The most notable application of the minority rule is that made in the case of 
Rasmussen v. Benson, 135 Neb. 232, 280 N. W. 890 (1938), where the decedent 
suffered, and· died, from a decompensated heart induced by worry occasioned by the 
falling off of his dairy business and damage to his customers, after his stock had 
eaten poisoned feed sold by the defendant; there the unequivocal holding was that 
a physical injury resulting from an emotional upset produced by the negligence of 
another creates a liability for damages. (1939) 27 GEORGETOWN LA W JOURNAL 505. 

Of the reported cases involving injury occasioned by deleterious foods , none has 
been found where the facts are comparable to those of the instant case, for here 
there was no consumption of the deleterious substance to furnish the element of 
"actual injury", i . e., physical impact, which is a prerequisite to recovery under the 
modern qualification of the majority rule above delineated, a fact usually occurrent, 
and decisive , in such type of case. In one of the most recent, for instance, where 
the nausea and illness of the plaintiff were largely psychic in origin, it was held 
recovery could be had, but even there the evidence was that a few particles of the 
ground glass, which was mixed with the beverage, had slightly cut and scratched 
his tongue, though not otherwise injuring him. Coca-Cola Bottling Co. of Arkansas 
v. Langston, 127 S. W. (2d) 263 (Ark. 1939). 

JOHN P. CAMPBELL 
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DOMESTIC RELATIONS-Common Law Marriage Arising after Removal of 
Impediment Known to Both Parties 

Plaintiff claimed to be the legitimate child and heir of William Murphy, who, 
although already married agreed with Elizabeth Dixon to become man and wife, 
and cohabitated with her as such until 1918. In that year William Mur
phy's wife divorced him on the ground of adultery. His relationship with Elizabeth 
Dixon continued thereafter. The plaintiff was born in 1905, and, following his 
divorce, William Murphy acknowledged the child as his . H eld, when the intention 
to create a common-law marriage exists and an impediment to such a relationship 
which is known to both parties is subsequently removed, the continued cohabitation 
of the parties is sufficient to constitute a valid common-law marriage. Thomas v. 
Murphy, 67 WASH. L. REP. 1026 (App. D. C. 1939). 

Common law marriages are valid in the District of Columbia. Hoag v. Murch 
Bros. Construction Co., SO F. (2d) 983 (App. D. C. 1931). 

This case is similar in principle to the Breadalbane case, ( Campbell v. Campbell, 
infra) which held that the intent necessary to a common-law marriage may be in
ferred by the cohabitation and repute of the parties at the first moment when they 
can enter the civil contract, i .e., when the impediment is removed. Campbell v. 
Campbell, L. R. 1 H. L . 182 (1867). In that case, though both parties knew mar
riage to be impossible at the outset of cohabitation, the mere continuing of the open 
relationship of man and wife after the removal of such impediment was held to be 
a manifestation of the parties' having consented to a common-law marriage. 

The general rule as to the removal of the impediment may be stated to be that 
where parties to an agreement and relationship, which, but for the existence of the 
impediment, would have constituted a valid marriage, continue in that relation
ship after removal of the impediment , the law will establish between them a valid 
common-law marriage; but where meretricious in its inception, it will be presumed so 
to continue unless a new agreement or intent subsequent to the removal of the 
impediment is shown. MADDEN, DOMESTIC RELATIONS (1931) 74; Campbell v. 
Campbell, supra; Voorhees v. Voorhees' Executors, 46 N. J. Eq. 411, 19 Atl. 172 
(1890). 

This rule has not been uniformly followed in later cases. The application of the 
rule depends entirely on the interpretation of what constitutes meretriciousness; 
for it is agreed that once a relationship is deemed meretricious some new agree
ment or intention following removal of the impediment is necessary to validate 
the union. Schaffer v. Krestovnikow, 89 N. J. Eq. 549, 105 At!. 239 (1918). 

Where there is an impediment to marriage , this may be evidence that relation
ship was illicit in its origin. The cases fall generally into three classes, the first, 
in which both parties are ignorant of the impediment, the second, in which one 
is ignorant, and the third, in which both parties, as in the instant case, have knowledge 
of the impediment. 

In the first class the relationship is generally held to be a valid common-law 
marriage without a new agreement subsequent to the removal of the impediment. 
The innocence of both parties of its existence is evidence that the relationship was 
not meretricious in purpose. Their present intent to live as man and wife may 
carry over after the removal of impediment and (without new intent) constitute a 
basis for a valid common-law marriage. Travers v. R einhardt, 205 U. S. 423 (1907); 
Eaton v. £riton, 66 Neb . 676, 92 N. W. 995 (1902). 
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In the second class, where one of the parties has knowledge of the impediment, a 
majority of the states hold that the good faith of the one party is sufficient to keep 
the relationship from being meretricious as to that party. The innocence of one 
of the parties will form the basis of intent necessary to validate the marriage. 
In re W ells' Estate, 123 App. Div. 79, 108 N. Y. Supp. 164 (4th Dep't 1909); 
Smith v. Reed, 145 Ga. 724, 89· S. E. 815 (1916). In some states, however, it is 
held that knowledge by one of the parties is enough to render the relationship 
meretricious at law. Cartwright v. McGown, 121 Ill. 388, 12 N. E. 737 (1887). 

The third class, where both parties have knowledge of the impediment, occasions 
the widest split of authority. Some cases following the principle of the Breadalbane 
case, supra, disregard knowledge of the impediment in determining if the relation is 
meretricious. Cohabitation, habit and repute is the mode of making manifest to 
the world that tacit consent necessary to the validity of a common-law marriage. 
Adger v. Ackerman, 115 Fed. 124 (C. C. A. 8th, 1902 ) ; Hopkins v. Hopkins, 287 Mass. 
542 , 192 N. E. 145 (1934). Other cases bold that such knowledge will raise a pre
sumption that the relationship is meretricious. Clark v. Barney, 24 Okla. 455, 103 
Pac. 598 (1909); McConnell v. McConnell, 211 Mich. 483, 179 N. W. 33 (1920) . 

Most of the cases of the third class upholding the validity of the marriage involve 
the question of the legitimacy of children. There is a strong legal presumption of 
legitimacy which will prompt the court to uphold a voidable marriage in order 
to prevent any stigma upon the offspring. ScHOULER, DOMESTIC RELATIONS (6th 
Ed. 1921) 19; Tulingh:ast v. Tillinghast, 25 F. (2d) 531 (App. D. C. 1928). The 
decision in the instant case was no doubt prompted by this consideration. The case 
follows the rule that the intent of cohabitation is the determining factor in the 
relationship regardless of the knowledge of the impediment and no new intent, 
consent, or agreement is needed to constitute a valid common-law marriage if their 
reputation and apparent intention before removal of the impediment bas been to 
live as man and wife. 

LEWIS DONELSON 

EQUITY-Injunction-Restraint of Marriage 

The petitioner, as guardian of bis son, filed a bill of complaint in equity against 
the respondent, an adult woman, and against the various clerks or other officers in 
charge of the issuance of marriage licenses in the various cities and towns through
out Massachusetts, praying for a writ of injunction restraining the respondent from 
making any application for a license to marry the adult son of the petitioner and 
from entering into or going through with any marriage ceremony with the petitioner's 
son, and also restraining the various clerks or other officers mentioned above from 
issuing any marriage license to and between the respondent and the petitioner's 
son. The court granted the injunction as prayed for. Engel v. Preble, Suffolk 
County Probate Court No. 282287 (Mass. 1939). 

Speaking of the liberty guaranteed by the Fourteenth Amendment to the Federal 
Constitution, the Supreme Court of the United States said in Meyer v. Nebraska, 
262 U. S. 390, 399 (1923), "Without doubt, it denotes not merely freedom from 
bodily restraint but also the right of the individual to contract, . . . to marry, 
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establish a home and bring up children, ... and generally to enjoy thosP, privileges 
long recognized at common law as essential to the orderly pursuit of happiness 
by free men." 

Despite, however, this constitutional guarantee of freedom to marry, it is well 
understood that marriage is subject to legislative control, Maynard v. Hill, 125 U. S. 
190 (1888), such power of control being confined solely to the states. Norman v. 
Norman, 121 Cal. 620, 54 Pac. 143 (1898). It bas been held that the kgislature 
may impose such restrictions as the laws of propriety, morality and social order 
demand, provided such regulations are not prohibitory. State v. Walker, 36 Kan. 
297, 13 Pac. 279 (1887); Reynolds v. United States, 98 U.S. 145 (1878) (polygamy); 
Eaton v. Eaton, 66 Neb. 676, 92 N. W. 995 (1902) (marriage of divorced per
sons within a prescribed time after divorce); State v. Tutty, 41 Fed. 753 (C. C. 
S. D. Ga. 1890) (intermarriage between white and black races); State v. Gibson, 
36 Ind. 389 (1871) (marriage of insane persons or idiots); Gould v. Gould, 
78 Conn. 242, 61 Atl. 604 (1905) (marriage of persons afflicted with epilepsy): 
Peterson v. Widule , 157 Wis. 641 , 147 N. W. 966 (1914) (physician's certificate 
a requisite to application for marriage license) . The marriageable age as well as the 
procedure required to give validity to a marriage are likewise within the discretion 
of the state legislature. Maynard v. Hill, supra. But while the Slate is an interested 
party and therefore its consent is essential to every marriage, such consent is pre
sumed to have been given where the state has not forbidden the marriage by positive 
legislation. Eaton v. Eaton, supra. In the instant case there was no legislation for
bidding the marriage of the parties desiring to enter into the relationship, court 
action being the sole barrier placed in its way. 

The court here took upon itself duties which, seemingly, are not only more properly 
within the scope of the legislature's authority, but also relate to matters beyond 
the jurisdiction which courts of equity usually assume. There is certainly little, 
if any, precedent for the injunctive relief granted to the petitioner. In Baumann v. 
Baumann, 250 N. Y. 382, 386, 165 N. E. 819, 820 (1929), the court said, "It is 
elementary that a court of equity will not award the extraordinary relief of injunc
tion, except in cases where some legal wrong has been done or is threatened, and 
where there exists in the moving party some substantial legal right to be protected." 
In the principal case there can be found no legal wrong threatened or legal right to 
be protected as far as the petitioner is concerned. His interest is solely one emanat
ing from his position as father and guardian of the prospective husband of the re
spondent. The case might well have been disposed of by the court as in the Baumann 
case, supra, where it was said, at 25,0 N. Y. 389, 165 N. E. 822, that, "It is not the 
province of cou1ts of equity to administer paternal relief in domestic affairs." 

In addition to these objections to the granting of injunctive relief in the instant 
case, there are those founded upon the usual policy of courts of equity to deny 
such relief where the court has no means to enforce it. It may be that the court 
in the case under discussion had at its command ways to enforce the injunction 
against all the various clerks or officers to whom it was directed, but it presumably 
would be a heavy task out of all proportion to any possible injury to the petitioner 
that might have resulted in the event that the relief bad not been granted, unless 
the court felt that the public policy of the state strongly supported parents or 
guardians in controlling the marriage of persons past their majority. 

JACK W. DURANT 
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EQUITY-Perjury-Vacation of Judgment Two Years after Rendition 

Philip Publicker, a debtor of the defunct Philadelphia Company for Guaranteeing 
Mortgages, for which a federal court had appointed receivers, offered a compromise 
and settlement of his obligation, and the court appointed a special master to hear 
testimony on the offer. Appearing before the master, Publicker stated his assets 
to be worth $8,500, and on that testimony succeeded in compromising the $850,000 
claim of the receivers against him for one cent on the dollar. The finding of the 
master was approved by the court and an order entered, authorizing the compromise. 
Actually, Publicker's assets were worth $230,000. Discovering the fraud , the re
ceivers, two years later, brought an action in equity to have the order authorizing 
the compromise vacated. The debtor demurred to the complaint on the theory 
that his perjury on the precise point decided in. the former trial could not constitute 
ground for setting aside the order of the court. Held, the perjury is ground for 
vacating the order for fraud. Publicker v. Shallcross, 106 F. (2d) 949 (C. C. 
A. 3d, 1939), cert. denied, 8 U. S. L. Week 32 (Jan. 2, 1940). 

The question of the availability of perjury committed by the successful party to 
litigation as a ground for a bill to vacate a judgment or enjoin its enforcement is 
fraught with high confusion. The mainstream of current authority rests on United 
States v. Throckmorton, 98 U. S. 61 (1878), where a forged document employed to 
obtain confirmation of a land title by a federal court was held not sufficient ground 
for setting aside the confirmation upon the Government's bill in equity, brought 
some twenty years later. It was there set down that the fraud for which a court 
of equity will set aside a judgment must be extrinsic or collateral to the matter 
tried by the first court, and cannot relate to any matter which was actually presented 
and considered in the judgment assailed. As a principal basis for its holding, the 
Court dwelt at length upon the maxim, interest re~ publicae ut sit finis litimn. 

Discord appeared in Marshall v. Holmes, 141 U. S. 589 (1891), in which an in
junction was granted against the enforcement of a judgment obtained in a state court 
of law by placing a forged letter in evidence. Through Mr. Justice Harlan, the 
Court stated as "settled doctrine" that such relief is available where any fact clearly 
proves it to be against conscience to execute a judgment, and where the complainant 
is himself untainted with fraud or negligence. Since the Marshall case, howe~er, 
cited the Throckmorton case without comment, the two decisions, apparently at 
odds in effect if not in theory, have stood together as authority and both have 
been followed, although the balance has been heavily on the side of the Throckmorton 
case in federal and state courts alike. United States v. Gleeson, 90 Fed. 778 (C. C. 
A. 2d, 1898); Nelson v. Meehan, 155 Fed. 1 (C. C. A. 9th, 1907 ); Angle v. Shinholt, 
90 F. (2d) 294 (C. C. A. 5th, 1937 ); Fidelity Storage Co. v. Urice, 12 F. (2d) 
143 (App. D. C. 1926); cf. Moffatt v. United States, 112 U.S. 24 ( 1884). 

Though lower courts have noted and been puzzled by the two lines of authority, 
Graver v. Faurot, 64 Fed. 241, 244 (C. C. N . D. Ill. 1894), 76 Fed. 257, 263 
( C. C. A. 7th, 1896), a majority of those courts have denied the existence of 
conflict between the Throckmorton and the Marshall cases. United States v. 
Gleeson, supra; Nelson v. Meehan, supra. 

In this practice the lower courts have but followed the Supreme Court, which has 
consistently declined to pass upon the question. When in Graver v. Faurot, supra, 
the Circuit Court of Appeals certified the precise question, on the ground of the 
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conflict between the leading cases, the Supreme Court dismissed the certificate because 
the mode of certification adopted would require it to pass upon the whole case. 
Graver v. Faurot, 162 U. S. 435 (1896) . Earlier, certiorari had twice been denied 
upon appeals which urged the existence of a conflict. Bailey v. Sundb erg, 49 Fed. 
583 (C. C. A. 2d, 1892), cert. denied, 145 U. S. 628 (1892 ), 154 U. S. 494 (1894) . 
Certiorari has been denied in cases in which relief has been granted against judg
ments obtained by perjury and fraud , Chicago, R. I. & Pac . Ry. v. Callicotte, 267 
Fed. 799 (C. C. A. 8th, 1920), cert . denied, 255 U. S. 570 (1921) , as well as in cases 
where such relief has been refused. Moss Tie Co . v. Wabash Ry., 71 F. (2d) 107 
(C. C. A. 7th, 1934) , cert. denied sub nom. American Surety Co. of N . Y . v. Con-
roy, 293 U. S. 578 (1934) ; Hughes v. United States Borax Co., 286 Fed. 24 (C. C. 
A. 9th, 1923), cert. denied, 262 U. S. 753 (1923 ) . The Court has left the question 
just about where it was after the Marshall case had been decided in 1891. 

A few states have taken an outright stand against the doctrine of the. Throck
morton case, either by statute, Kv. CODES ANN . (Carroll, 1932 ) Crv. PRAc. § 518, 
Reynolds v. Evans, 244 Ky. 267 ( 1932); LA. CODE PRAc. ANN. (Dart 1932) art. 
607, Christie v. Patorno, 8 La. App. 603 ( 1928) ; or simply by judicial holding, 
Boring v. Ott , 138 Wis. 260, 119 N. W. 865 (1 909). 

Such is the prestige of the leading case, however, that even the decisions which 
have allowed collateral attack of a judgment for perjury or fraud have paid it 
deference, preferring to base their holdings on a finding either that the facts estab
lished fraud extrinsic to the issues presented in the original action, Chicago, R . I. 
& Pac. Ry. v. Callicotte, supra, or that the fraud itself was consummated through 
the instrumentality of the court, Bolden v. Sloss-Sheffi eld Steel & Iron Co ., 215 
Ala. 334, 110 So. 574 (1925 ). 

In the instant case no such temporizing practice was adopted. The result, which 
appears to be entirely just, might well have been reached by the familiar indirection. 
What is most significant about the case is that it was not. Recalling the conflict 
between the Throckmorton and the Marshall cases, and the bewilderment which 
has resulted , the court took sides squarely: " In our judgment, and if the case arises, 
the harsh rule of United States v. Throckmorton, above cited, will be modified in 
accordance with the more salutary doctrine of Marshall v . H olmes, above cited. We 
believe truth is more important than the trouble it takes to get it. " p. 952 . The 
circuit court's pressing invitation to the Supreme Court to revaluate the present worth 
of the Throckmorton case, supra, unfortunately has been ignored by Supreme Court's 
denial of certiorari. The attitude of the Supreme Court is most difficult to un
derstand in view of the immediate conflict among the circuit courts of appeals 
evidenced by the decision in Atchison, T. S. Ry. v. United States, 106: F . (2d) 899 
( C. C. A. 8th, 1939) where , unlike the attitude of the Circuit Court of Appeals for the 
Third Circuit in the principal case, the Throckmorton case was followed. 

FRANK E. NATTIER 

LABOR LAW-Company-Dominated Union-Evidence Required to Support Find
ings of National Labor Relations Board 

The National Labor Relations Board found , inter a.Zia, that a metal products manu
facturer had discouraged membership in a C.I.O. affiliate and encouraged member-
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ship in an A. F. of L. affiliate, thereby contravening § 8 (1) , (2) , and (3), of the 
National Labor Relations Act, 49 STAT. 449 (1935 ) , 29' U. S. C. § 158 ( 1), (2), 
(3 ) (Supp. 1938). The Board rejected a petition of the latter union for an elec
tion, although the labor organization contended that following the date of the hear
ing a shift of membership had given it a majority of the production employees. The 
company was required by an order of the N.L.R.B. to cease and desist from the 
unlawful conduct and to abrogate a closed-shop contract with the A. F. of L. affiliate. 
It was further ordered to cease refusing to recognize the C.I.O. affiliate as collec
tive bargaining agent for all production employees except buffers and polishers 
(rec:ognized by the Board and by all parties to constitute a distinct unit), super
visors and clerical workers . The result of this latter requirement was to refuse to 
recognize the toolroom as a separate bargaining unit, and to give effect to the order 
to annul the closed-shop contract which covered workers in that department. In 
the Matter of the Serrick Corp. and International Union, United Automobile Workers 
of America, Local No. 459, 8 NLRB 621 (1938). On petition of the A. F. of L. 
affiliate to review and set aside this order, Held, that a finding of the Board certify
ing a designated union as authorized collective bargaining agent is conclusive if sus
tained by the evidence, as against a mere ex parte and self-serving declaration of a 
subsequent shift of majority representation; that under § 8 (3 ) of the N.L.R.A., 
supra, a closed-shop contract, to be valid, may be entered into by an employer only 
with a union which is the authorized representative of the employees in an appro
priate unit and which has not been established, maintained or assisted by an unfair 
labor practice; that the evidence supported the finding of the Board that the com
pany was hostile to the C.I.O. and assisted in the organization of the petitioner union; 
that for a court to approve the antedating of a contract which adversely affects 
the interests of a third party in matters relating to collective bargaining and a 
closed shop invites evasion of the protection intended to be afforded by the statute; 
that the findings of the Board relative to the appropriate unit were not arbitrary. 
International Association of Machimsts, Tool and Die Makers Lodge No. 35 v. 
National L. R . B ., 5 L. L. R. 335 (App. D. C. Nov. 27, 1939). 

The crux of the case was whether the evidence justified the finding of the Board 
that the organization of the toolroom was supported by the employer. The majority 
opinion declared that the record showed that two supervisory officers and several 
rank-and-file employees, who had long been associated with them and other officials 
of the company, took a prominent part in the organization of the I.A.M. local; 
and that the employer had definitely shown a preference for the A. F. of L. affiliate; 
and that the company had undertaken to obstruct the efforts of the C.1.0. to 
organize its plant. While it was admitted that the moving figures in the organiza
tion of the I.A.M. local were not supervisory employees, it was held that they 
were closely connected with the supervisors and had exhibited, by past actions 
in regard to organization of a company-dominated union and by their work in 
organizing the toolroom for the A. F. of L., willingness to serve the interests of the 
employer. Consequently, the court declared that the contract was with a labor 
organization established, maintained or assisted by an unfair labor practice. Under 
§ 8 (3 ) of the N.L.R.A. , supra, such an agreement may not be validly executed. 

In estimating the sufficiency of the evidence adduced by the Board to establish 
employer influence, the court declared: "In the decision of questions of fact, the 
Board's findings are made conclusive, if supported by evidence, which must 



1940] RECENT DECISIONS 851 

be substantial [49 STAT. 449 (1935), 29 U. S. C. § 160 (e) (Supp. 1938)]. 
But it is only convincing, not lawyers' evidence which is required. The Board is 
not limited to rules of evidence prevailing in courts of law or equity [ 49 STAT. 449 
(1935), 29 U. S. C. § 160 (b) (Supp. 1938)]. The evidence must be such as 
reasonable minds would accept, though other like minds might not do so. The 
statutory mandate dispensing with judicial technicalities in procedure binds the 
reviewing court to the same extent as it does the board. [Cf. National L. R. 
B. v. Bell Oil & Gas Co., 98 F. (2d) 406 (C. C. A. 5th, 1938)]. The review 
is of administrative action taken by direction of Congress according to ad
ministrative, not judicial, procedure. The reviewing court cannot reweigh the evi
dence in scales which a trial court would use in deciding whether to admit it. We 
are required to sustain the Board's findings, if reasonable minds, unhampered by 
preconceptions derived from the technical law of evidence, would differ as to con
clusions to be drawn from the evidence presented." This statement appears to be a 
clarification of the rule announced in Consolidated Edison Co. of N. Y . v. National 
L. R . B. , 305 U. S. 197 (1938), setting forth qualifications which are undoubtedly 
implicit in the standard set by the Supreme Court, without amplifying its legal effect. 
The opinion, however, makes no mention of the evidentiary matter about which the 
discussion centered. 

So far as the determination of the appropriateness of the unit which was to serve 
as the basis for designation of collective bargaining agents was concerned, the court 
found that this function was delegated exclusively to the Board. It was for the 
administrative agency to determine whether or not the unfair labor practices of the 
employer were to be regarded as factors in the delimitations of the appropriate unit. 

The refusal of the B'oard to hold an election, following an allegation by petitioner 
that it had become the authorized representative, for purposes of collective bar
gaining, of the majority of the employees in the appropriate unit, was upheld. It 
was pointed out that the I.A.M. local had not notified the Board of the alleged 
change until four days before the issuance of the decision and that no seasonable 
application was made to an appropriate tribunal for leave to adduce additional 
evidence, as provided for in § 10 ( e) of the Act. In the view of the court, it was 
deemed possible that the unfair labor practices bad influenced the purported shift. 
Finally, it was stated that in the absence of a doubtful or improperly constituted 
majority obtaining at the time of the bearing, a presumption arose that this majority 
continued until the date of the decision. This presumption prevailed as against an 
ex parte, self-serving declaration asserting that a change bad occurred. "Any other 
rule would make a merry-go-round of the Act, since like representations could be 
made in turn following each new one [change] by the contending unions in order 
to prevent or delay a decision contrary to their interests, with no other result than 
to maintain the proceeding in a state of indefinite suspension and indecision. This 
view does no more than afford the Board a reasonable opportunity to perform its 
functions under the Act." 

HARRY B. MERICAN 

LABOR LAW-Injunction Against Picketing-Effect of Norris-LaGuardia Act 

Application was made for an injunction against a labor union's secondary boycott 
interfering with a manufacturing company's interstate business, the boycott being main-
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tained for the purpose of forcing a collective bargaining agreement with the defendant 
union. Held, that since the union did not represent a majority of employees, the 
employer had no right to recognize it as a collective bargaining agency, and there
fore the union's attempts to coerce such recognition were unlawful, but under the 
Norris-LaGuardia Act could not be enjoined by federal court, except that the 
denomination of the employer as unfair, was fraudulent and would be enjoined. Pauly 
Jail Bldg. Co. v. Internatior,w,l Ass'n. of Bridge, Structural and Ornamental Iron' 
Workers, 29 F . Supp. 15 (E. D . Mo. 1939) . 

This case presents another illustration of the inability of the federal courts under 
the provisions of the Norris-LaGuardia Act, 47 STAT. 70 (1932), 29 U. S. C. §§ 
101-115 (Supp. 1939) , to grant an employer any substantial relief against unlaw
ful acts of a union not involving fraud or violence. In Levering and Garrigues Co. 
v. Morrin, 71 F. (2d) 284 (C. C. A. 2d, 1934), it was held that the federal courts 
could not enjoin a secondary boycott in a labor dispute in the absence of fraud. 
Likewise Wilson and Co. v. Birt, 105 F . (2d) 948 (C. C. A. 3d, 1939) , (1939) 28 
GEORGETOWN LAW JOURNAL 42 3, held further , that to denominate the employer as 
unfair because of his refusal to establish a closed shop might be misrepresentative, 
but it was not fraudulent within the meaning of the Norris-LaGuardia Act. Contra: 
Wiest v. Dirks, 20 N. E. (2d) 969 (Ind. 1939), (1939) 28 GEORGETOWN LAW JOURNAL 
130, which involved an Indiana statute similar to the Norris-LaGuardia Act, in which 
a secondary boycott was enjoined as fraudulent on grounds apparently somewhat 
tenuous. 

A brief review of the decisions involving the question as to whether merely labeling 
the employer as "unfair" is fraudulent may be found at (1939) 28 GEORGETOWN 
LAw JOURNAL 423 , in which the conclusion is reached that this does not amount 
to fraud , being merely notice of a dispute , and that actually false statements, as 
opposed to a mere failure to state the employer's case, are necessary to constitute 
fraud. 

In the principal case, the court found that the defendant union did not repre
sent a majority of plaintiff 's employees. Although to make such a determination 
for the purposes of this case appears reasonable enough, there is authority to the 
effect that it should not have been made. In International Brotherhood v. Interna
tional Union, 106 F. (2d) 871 (C. C. A. 9th, 1939) (decided after the principal 
case) it was said at p. 876: " Since both the employees and the Brewery Workers 
Union and also the Breweries have an administrative tribunal established by Con
gress" (the National Labor Relations Board) "for the specific purpose of determin
ing the controversy concerning the bargaining agent, the decision of that tribunal, 
and not the federal court, should have been sought." Accord: Myers v. Bethlehem 
Shipbuilding Corp., 303 U. S. 41 , 50 (1938). 

In view of this conclusion, the court held that the employer was not entitled to 
recognize the union as a collective bargaining agency for the employees in view of the 
National Labor Relations Act, 49 STAT. 449 (1935), 29 U. S. C. §§ 151-166 (Supp. 
1939) and that the attempts of the union to coerce him to do so were therefore 
unlawful. However, in view of the N orris-LaGuardia Act, since the activities 
complained of did not involve violence, no relief could be granted except insofar 
as fraud was involved. On this point, the court stated at p. 21, "Defendants have 
represented to many that a strike is in existence as a result of a refusal by plaintiffs 
to enter into a collective bargaining agreement with it. An implication so clear as 
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to amount to a definite representation was given that the contract demanded by 
defendants was one which plaintiffs should properly sign or failing to do so be 
unfair to organized labor. That was not true. The agreement could not properly 
have been made with defendants and it constituted fraud to directly or by implica
tion represent to others that plaintiffs were unfair to defendants or organized labor 
on account of their refusal to make a collective bargaining agreement with them." 
The court therefore enjoined the misrepresentation of the plaintiff as fraudulent. 
The principal case is distinguishable from Wilson and Co . v. Birl, supra, since in 
that case the court found the union's objectives to be legal. However, the holding 
in this case obviously goes contrary to the general rule followed in the Wilson case 
that the word "unfair" is mere notice of a dispute and does not, even when untrue, 
amount to fraud. 

PAUL FITZPATRICK 

TRUSTS-Application of cy pres. 

Under an ordinance which divided a town into two school districts and authorized 
the purchase of land therein to be held in trust and used for school purposes of 
the inhabitants of the district wherein the said land was located, the petitioner pur
chased property in School District No. 2 and built a school thereon. For eighty 
years the site was used by this school and classes were regularly held. Now, because 
of a shift in population, deterioration of the building, and the erection of modern 
schools in other parts of the district , petitioner has requested the Court to direct a 
sale of the property and allow the proceeds to be used for general school purposes 
in the district. Opposing this request , among other respondents, is the Booker Wash
ington Association which contends : ( 1) That petitioner has not demonstrated the 
impossibility of continuing use of the property according to the terms of the trust; 
and (2) That The Booker Washington Association is using the property by petitioner's 
permission for the advancement of negroes in the city, which work is charitable in 
nature, and therefore not a violation of the trust created. Held, petition granted. 
Board of Education of City of Rockford v. Rockford, 24 N . E. (2d) 366 (Ill. 1939). 

The court in the present case employs the doctrine of cy pres on the ground of 
the impossibility of carrying out the settlor's literal intent. In the earlier cases 
almost complete impossibility was a prerequisite. President and Fellows of Harvard 
College v. Attorney General, 228 Mass. 396, 117 N. E. 903 (1917) . So long as the 
specified purpose was possible of accomplishment, no matter how inexpedient or 
non-beneficial, that purpose had to be carried out. Resort to cy pres could only 
arise ex necessitate rei. AsHBURNER, EQUITY (2d ed. 1933) 117; The Cy Pres 
Doctrine (1937) FoRT. L. J. 312. The reason for this early strict attitude was the 
court's insistence upon the sacredness of the settlor's expressed intent. Later cases, 
indulging the desire to further charities, while continuing to respect the expressed 
intent counter-balanced the old emphasis on this with a greater regard for social 
ends. Reasoner v. Hermann, 191 Ind. 642 , 134 N . E . 276 (1924); Hodge v. Wil
man, 191 Iowa 877, 179 N. W. 534 (1920) ; I'n re Curran's Estate, 310 Pa. 434, 
165 At!. 842 (1933); Rhode Island Hospital Trust Co . v. Williams, SO R. I. 385, 
148 At!. 189 (1929); cf. Rhode Island Hospital Trust Co. v. American National Red 
Cross, SOR. I. 461 , 149 At!. 581 (1 930) . Now, therefore, " the requirements neces-
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sary before the labels 'impossible' or 'impractical' will be applied to tag a fund for 
cy pres application have been relaxed, and disposition made with a greater emphasis 
on public benefits." Comment, Revaluation of Cy Pres (1939) YALE L. J . 321. 
And so the court here, in conformity with this liberal view, states at p. 372 : "It 1s 
not essential that the conduct of classes be impossible. Resort to the shelter of the 
cy pres rule is available if use in the designated manner is no longer feasible." 

In resorting to the cy pres jurisdiction the courts always seek to direct the trust 
property into a channel as near as possible (si pres comme possible) to the expressed 
purpose of the settlor. " . .. the property is applied cy pres; namely, to another 
charitable purpose ejusdem generis with that which has failed, or approaching it in 
character." AsHBURNER, EQUITY (2d ed. 1933) 117; ScoTT, THE LAw OF TRUSTS 
(1939) 2104. To do this the courts found it convenient to break the trust down 
into a particular (in this case, the holding of classes on the property in question) 
and a general or basic purpose (in this case, general educational purposes in School 
District No. 2). When the particular purpose becomes impractical the property is 
applied to the general purpose. Shannon v. Eno, 120 Conn. 77, 179 Atl. 479 (1935) 
($5,000 to establish borne for poor women, found impractical, may be turned over 
to home already established for poor women); Jackson v. Phillips, 14 Allen 539 
(Mass. 1867) ($10,000 for abolition of slavery; slavery was abolished soon there
after and fund was applied to other purposes beneficial to the negro race); contra, 
Women's Christian Temperance Union v. Cooley, 2S S. W. (2d) 171 (Tex. Civ. 
App. 1930). 

Generally, the trust can be so analyzed, but not always. Thus, if it appears 
that the settlor had only one purpose in view and his trust is bereft of a general 
charitable intent the courts will not apply cy pres and the trust must fail. Chevy 
v. Mott, 1 Myl. and Cr. 123 (1835) ; McCran v. Kay, 93 N. J. Eq. 352 , 115 At!. 
649 (1921); Allen v. City of Bellefontaine, 47 Ohio App. 3S9, 191 N. E. 896 (1934); 
Scott, op. cit. supra, at 2098. Important to note is the fact that even where a par
ticular and a basic purpose can be found the latter purpose can never be deviated 
from. Thus, for example, property devised to education cannot be judicially diverted 
to religion, the relief of the poor or sick, or to general charity, or vice versa. ZoLL
NEN, AMERICAN LAW OF CHARITms (1924) § 139. For this reason the court in 
the case under discussion could not allow The Booker Washington Association to 
continue its use of the property. The trust had been created for educational 
purposes and the Association was not engaged in that particular type of charity. 

The cy pres rule has gathered strength through the years. Pomeroy could write 
in 1881 that "the great majority of American states have utterly rejected the peculiar 
doctrine of cy pres as inconsistent with our institutions and modes of public ad
ministration." POMEROY, EQUITY JURISPRUDENCE ( 4th ed. 1918) 2309. The con
dition he describes has completely reversed itself. The jurisdictions that repudiate 
the doctrine today can be quickly enumerated (Alabama, Delaware, Kentucky, 
North Carolina, South Carolina, Tennessee and the District of Columbia) . BOGERT, 
THE LAW OF TRUSTS AND TRUSTEES (1935) 1297. Even in these jurisdictions there 
is "some tendency" to give a liberal construction to charitable trusts, which "seems 
to be denying the existence of cy pres in one breath and applying it in a disguised 
and limited form in the next." BOGERT, op. cit. supra, at 1300, citing Mars v. 
Gibert, 93 S. C. 4S5 , 77 S. E . 131 (1913); and Penick v. Thorn's Trustee, 90 Ky. 
66S, 14 S. W. 830 (1890). Further evidence of the doctrine's climb to favor is 
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the statutory adoption of it in several of the states (California, Indiana, Louisiana, 
Georgia , Massachusetts, Minnesota, New York, Pennsylvania, Rhode Island, Texas, 
W. Virginia, and Wisconsin). 

In so far as the present case is concerned it is thought that the court could 
have accomplished the same result without resort to its cy pres jurisdiction. This 
could have been done by the functioning of the general administrative power it 
possesses over private and charitable trusts alike. Instead of denominating the 
double intent of the settlor as particular and general it might have regarded the 
former as an administrative detail, considered it, i.e., a term of the trust which 
"has to do with the m ethods of accomplishing the purposes of the trust." RESTATE
MENT, TRUSTS 1176. In referring to a case where the court directed that the desig
nated site of the charity be abandoned as impractical (like the case at hand) the 
RESTATEMENT declares : "In so directing, the court is not necessarily resorting to 
the doctrine of cy pres, since under its general power over the administration of 
trusts it can permit deviations from the terms of trusts of this character." p. 1218; 
Town of South Kingsto'W11), v. Wakefi eld Trust Co. , 48 R . I. 27 , 134 Atl. 815 (1926) ; 
ScoTT, op. cit. swpra, at 2045. Quaere : whether it would be more feasible for the 
courts to do this wherever possible rather than to employ needlessly the more extra
ordinary cy pres approach? 

G. DANIEL BRUCH 

TRUSTS-Court's Instruction of Trustee 

A testator left certain property in trust for his widow and four children. After 
the death of the widow and one of the children the trustee distributed one fifth of 
the corpus of the trust, in compliance with an order of the probate court, among 
the children of the deceased child. The remaining three children insisted that a 
second fifth, representing the share of the widow, should also have been distributed. 
The trustee brought this suit for instructions as to such distribution. From a decree 
denying distribution certain of the beneficiaries appealed. Held, affirmed: "It is 
well established that the court will not instruct a trustee as to past acts or future 
duties." Springfield Safe Deposit and Trust Co. v. N elson, 19 N. E . (2d) 725, 
727 (Mass. 1939). 

In support of this remarkable statement the court cited only one case, Boyden 
v. Stevens, 285 Mass. 176, 188 N . W. 741 (1934); and it appears to have com
pletely ignored the considerable amount of authority to the contrary. Thus, the 
Supreme Court of the United States has said: "There is authority for saying, that 
a trustee having notice that it is doubtful if the trust fund should be distributed 
according to the trusts under which he holds it, he should apply to the court for 
its direction before he executed the trust, by paying over the fund. . . ." Wil
liams v. Gibbes, 20 How. 535, 540 (U. S. 1857). Accord: Lincoln v. Aldrich, 141 
Mass. 342, 5 N. E. 517 (1888); McAllister v. Elliot, 83 N. H. 225, 140 At!. 708 
(1928); Scammon v. Pearson, 79 N. H. 213, 107 Atl. 605 (1919) ; RESTATEMENT, 
TRUSTS (1935) § 259.; BOGERT, LAW OF TRUSTS AND TRUSTEES ( 1935) § 559. 

All of these cases and authorities recognize, however, that a court need not enter
tain a trustee's bill if such bill is brought without cause ; and, apparently, this is 
what the court meant in the instant case, in spite of its regrettably broad language. 
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The rule is clearly laid down in Bullard v. Attorney General, 153 Mass. 249, 250, 
26 N . E. 691 (1891) as follows: "The principal requisites for a bill for instructions 
have often been said to be the possession of a fiduciary fund of which some disposi
tion is necessarily to be made presently; conflicting claims, or the probability thereof; 
and the existence of no other means of determining the rights or demands so as to 
protect a trustee from the risks of future liability or controversy." If, therefore, 
the trustee is merely in doubt as to the best course to follow, In re Wander's Will, 
141 Misc. 584, 252 N. Y. Supp. 814 (Surr. Ct. 1931 ); or, simply wishes advice on 
purely business matters , ibid; or, when his duties are prescribed by statute under 
which the trust is created, Shwtleff v. SckoenJeber, 106 Neb. 870, 184 N. W. 814 
(1921); or, having acted, simply wishes confirmation of his acts, Hill v. Moors, 224 
Mass. 163, 112 N. E. 641 (1916); or, he seeks confirmation of expenditures of an 
executor, Parkhwst v. Ginn, 228 Mass. 159, 117 N. E. 202 (1917); or, the trust funds 
have not as yet been turned over to him, Proctor v. Heyer, 122 Mass. 525, (1877); or, 
no immediate expenditure is required, Hall v. Cogswell, 183 Mass. 521, 67 N. E. 
644 ( 1903) ; his bill for instructions will be dismissed. 

From a construction of the will as a whole , in the instant case, the court deter
mined that the testator intended to provide the children only with the income of the 
share of the trust fund provided for the widow. Under such an interpretation 
there was no requirement of a present distribution of her share of the fund; and 
the trustee's bill was rightly dismissed under the doctrine of Hall v. Cogswell, supra. 

It is to be regretted that a court in deciding such a narrow point should find it 
appropriate to use such broad language. The expenditure of a little more time 
and effort on the part of the court would be conducive to clarity in its meaning, 
and would save much confusion, of which there is already altogether too much 
in the law. 

C. JONATHAN HAUCK, JR. 



BOOK REVIEWS 
CASES AND OTHER MATERIALS ON NEW FEDERAL AND CODE PRO

CEDURE-by James A. Pike.t Callaghan and Company, Chicago, 1939. Pp. 
xviii , 857. $6.00. 

This is a streamlined casebook for modern streamlined procedure. 
The title fairly describes the contents, for the new federal rules are given 
preeminence in the book, and material dealing with ordinary code pro
cedure is inserted but to amplify, if not to horrify. Possibly the remain
der of the title should be changed to place the "other materials" before 
the "cases," for the editor has not hesitated to prefer various forms of 
other material to the cases, particularly where the latter are lacking to 
explain some of the newest of reforms. Hence especially stressed are 
the explanatory addresses and articles dealing with the new federal 
rules. 

The first introductory chapter shows clearly the tone of the whole 
book. Here, after a very brief statement along broad historical lines 
of various systems of pleading, the editor turns to the background and 
scope .of the new federal rules, presenting such matter as the text of the 
Court order appointing the committee, the statements of the Attorney 
General, the president of the American Bar Association, and of an object
ing congressman before the Judiciary Committee of the House at the hear
ing on the rules , and the discussions had at the various bar institutes on 
the rules. Thereafter the volume follows largely the schematic arrange
ment of the rules. First we have the topic of pleading, with discussion 
of the one civil action , the complaint, defenses, and the reply. Then 
comes a book on parties and actions, wherein are included all the prob
lems of joinder and splitting, with a special chapter on the new interven
tion and class action rules. Finally, Book III, denominated in the new 
manner, Pre-Trial (shades of Stephen and Chitty!) , deals with objec
tions to pleadings, depositions and discovery, pre-trial hearings, and 
summary judgments. 

Of the case material actually used a large amount consists of the 
decisions on the federal rules by the district courts during the year 
between their enactment and the completion of the book, including 
many then only reported in the various services on the rules. 

It will be seen, therefore, that this is an up-to-the-minute casebook, 

t Lecturer in Law, the Geo rge Washington University Law School; Attorney, Securities 
and Exchange Commission , Washington, D . C. 
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indeed. So far as I know there is no other casebook in existence which 
even purports to be as wholly modern and advanced as this. For while 
most new case collections in the field are including general references 
to the federal rules, they appear only as the more or less graceful 
superstructure, not the foundation of the temple itself. 

Indeed, one may see this contrast by comparing this book with the 
new scholarly and complete casebook on Judicial Remedies by Messrs. 
Scott and Simpson of Harvard. (This I had the honor of reviewing in 
(1939) 8 FORDHAM L. REV. 293.) The latter, too, is a modern casebook 
in that it rejects for a single course covering past and present procedure 
the old division of the subject along lines purely historical, which gave 
us separate courses in common law, code, equity, and federal pleading, 
not to speak of trial and appellate practice and a few other things. 
These two books may be taken as fairly representative of the conserva
tive and radical wings of the present-day movement for all-inclusive 
procedural courses. True, Mr. Pike's volume does not exclude the possi
bility of a prior historical study, but one may conclude that he does not 
think it necessary, for his appendix contains a brief "summary of com
mon law pleading"-the past compressed in a reference section almost 
a glossary of terms. 

As I have already indicated in my review of the Harvard casebook, 
I am doubtful of the bird's-eye view course, and if there must be a 
choice between the two extremes, I much pref er the modern approach 
of the present volume. At least we are then attempting to teach the 
students the law as it now actually is in some important courts. In Scott 
and Simpson's casebook we find a wealth of historical material through 
which the student passes, but, to my mind, with serious question as to 
his proper orientation. For he has spent much time on battles glorious 
in their day, but already receding into the past, or on the side issues
the auxiliary proceedings-with constant tendency to minimize the more 
vital problems.1 With the new casebook, however, one may feel he is 
on the firing line of advancing reform and in the midst of what courts 
are now doing-shaping theories of examination before trial and im
pleader of third parties, minimizing motions, demurrers, and other 

'I have discussed this further in (1939) 8 FORJ)HAM L. REV. 293, and referred to such 
examples as the extensive space devoted to the history of equity jurisdiction and the 
limited treatment of jury trial and waiver under modern united procedure. I think I 
see such a singling out for special treatment of matters of constantly lessening importance 
under modem procedure in Simpson, A Possihle Solution of the Pleading Problem (1939) 
53 HA..'ll.V. L. REV. 169. 
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dilatory objections, developing pre-trial limitation of issues, and so on. 
This means, I believe, a decided gain in actuality, in interest, and in re
sulting equipment for present-day practice. 

Hence I am delighted, indeed, to see a casebook as advanced as this 
and shall watch with interest its reception. I think we need experience 
in the law schools of the use of the latest materials in a field such as 
law administration, where reform has been most active and fruitful. 
Probably in a few years we shall all come willingly to books of this 
type. It is true that for the moment I find myself still with a few 
twinges of, I fear, rank conservatism. Certainly I do not think there 
is any argument for going back to the separate and purely historical 
courses in procedure ( unless we are making a direct study of legal his
tory), nor do I like the historical survey. On the other hand, one must 
remember that the states have not yet adopted the federal rules in toto, 
and that even with the rapid growth in federal jurisdiction most lawyers 
in common practice still have to deal with their state court procedures.2 

I am inclined to think that for some time yet one needs somewhat greater 
emphasis upon this local procedure, with some further explanation of 
how it got that way (i.e., in the later common law and early codesL 
and with the new federal rules used as illustrations of developments to 
be devoutly prayed for, rather than completely here. This casebook, 
persuasive as it is, would lead the students going to metropolitan New • York or Chicago to assure to their seniors and the courts, if they ever 
see the latter, what the procedure should be (exempli gratia, the federal 
rules), rather than "what it is." Well, after all, perhaps that is not such 
a bad idea, though it is not conducive to the practitioner's first reaction, 
"Let's make a motion anyh"Ow-we may pick up something." At any 
rate it is grand propaganda for the best present ideas in law adminis
tration and should be good fun to teach. And no student is permanently 
harmed by being a reformer in his law school days-he loses that quickly 
enough in any event. 

CHARLES E. CLARK* 

'It may still happen, as it did at one of the bar institutes on the federal rules, that 
a lawyer can say, "I don't know why I'm here-I haven't had a case in the federal courts 
in the last 20 years and don't expect one in the next 20." 

*United States Circuit Judge, Second Circuit; Sometime Dean of Yale University School 
of Law. 
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PROBATE COURT PRACTICE IN THE DISTRICT OF COLUMBIA-by Victor 
S. Mersch.t Published by the Author, Washington, D. C. , 1939. Pp. 516. $6.00. 

In the days when printing was young, some mediaeval legalist is re
puted to have said that every lawyer should write one book. The mod
ern lawyer would regard this doctrine with horror; but, if he practiced 
in the District of Columbia, would favor an exception regarding this 
volume, and welcome it as a dependable aid to the busy and experienced 
practitioner, and a saving guide to the tyro. Good form books are much 
needed but not numerous. To find a volume such as this, which com
bines a most adequate collection of forms with the even more important 
and valuable information as to why and how to use them, is unusual. 

Primarily, the book is a comprehensive practice manual covering the 
whole field of probate work in the District of Columbia. The direct and 
logical method of presentation, with the inclusion of appropriate forms 
at every stage of procedure, tends to obscure, at first glance, the fact 
that Mr. Mersch has not only set out the routine procedure in the normal 
probate, intestate administration, and guardianship cases, but has also 
covered, in a manner not heretofore available, the law and procedure 
applicable to the many deviations from the normal which are all too 
frequently necessitated by peculiar or exceptional circumstances. Of 
particular value are the numerous citations to precedents in the files of 
the Probate Court, which would otherwise remain inaccessible to the 
practitioner for lack of any digest or index. 

Since the publication by Messrs. Taylor and Baer of the last previous 
work on local probate procedure, sixteen years have elapsed, during 
which numerous changes have been made in the probate law of the 
District. The author's experience as Deputy Register of Wills during 
the greater part of that period makes him peculiarly fitted to the work 
he has undertaken of producing a book bringing the subject up to date. 

The scope of the work and the order of presentation are indicated 
by the chapter headings. The first four chapters deal with proceedings 
in administration and probate matters. Chapter five covers the manage
ment of the estate. Chapter six relates to the sale of decedent's real 
estate and chapter seven discusses will contests. Chapters eight and nine, 
for which the author generously acknowledges his indebtedness to his 
colleague Melvin P. Marques, treat of the problems of distribution, 
including the accounts of executors and administrators; and Chapter ten 
is devoted to a discussion of minors' estates. There are five appendices-

tMember of the Bar of the District of Columbia; Deputy Register of Wills and Clerk 
of the Probate Court. 
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the first considering the New Probate Rules and the Civil Rules incorpo
rated therein; the second setting out the amended laws dealing with 
adoptions, descents , distribution, and absentee and absconders' estates; 
the third containing the District of Columbia Inheritance and Estate Tax 
Act with amendments; the fourth giving the District of Columbia In
heritance and Estate Tax Regulations with an index to same ; and the 
fifth suggesting will forms with practical hints regarding execution, 
which will prove very helpful when wills are to be drawn in emergencies. 
There is also a good general index to the entire volume; and a useful 
check list of. "daily reminders" which even the most experienced attor
neys may consult with profit. 

Use alone finally determines the merits of a procedural volume. The 
reviewer predicts however that, so tested, local lawyers will find this 
book a valuable addition to the sparse collection of good works on Dis
trict of Columbia practice. 

LEO P. HARLOW* 

LEGISLATIVE HISTORY OF THE FEDERAL INCOME TAX LAWS ( 1938-
186 1)-by J. S. Seidman.t Prentice-Hall , Inc., New York, 1938. Pp. xviii, 
1166. $10.00. 

It is an amiable common-place in matters of statutory interpretation 
that courts have no proper recourse to the legislative history of a statute 
when the meaning of the statutory language is plain and unambiguous.1 

The underlying hypothesis of the theory flaunts an authoritative denial 
that words are things like crystals ,2 and acknowledges an advancement 
in the science of semantics that just "ain 't so." 3 

This pudding's proof is demonstrated by the courts' own eating. In 
one case4-for an example from hundreds of similar ones-the United 
States Supreme Court was unable to understand from the words " at 
any time" that the Congress meant "no matter when." This singular 
lack of comprehension becomes fathomable when it appears that to 

*Member of the Bar of th e D istrict of Columbia and of the Bar of Virginia. 

t Member of the Bar of New York; P ar tner in Seidman & Seidman, Certified Public 
Accountants. 

1Wisco nsin R .R . Comm . v. Chicago, B. & Q. R.R. , 257 U. S. 563, 589 ( 1922) . 
2"A word is not a crysta l, t ransparent and un changed , it is the skin of a living thought 

and may vary greatly in color and conten t according to the circumstances in which it is 
used." Holmes, J., T owne v. Eisner , 245 U.S. 418, 425 (1918) . 

3STUART CHASE, TYRANNY OF W ORDS ( 1938). 
'Industrial Trust Co. v. United States, 296 U. S. 2'20 (1935). 
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have given the words their obvious meaning would have forced upon 
the Court the delicate determination of the Legislature's power to lay 
a retroactive tax. Yet in spite of this coined ambiguity no reference 
was made to the legislative history of the statute, for the reason un
doubtedly that such a reference would have but confirmed the Court's 
worst fears that the legislature did intend to attempt the exercise of 
a doubtful power. When, on the other hand, in a later case the same 
words came up for judicial perusal, a hasty path was beaten by the 
Court to the legislative background because this time there was to be 
found therein some evidence that the Congress did not intend to test 
the outer limits of its power by taxing retroactively.5 Then-to jig-saw 
the picture completely-in a third case where the plaguy "any" again 
came up for interpretation, the Court insisted on giving the word a 
literal signification.6 With such an interpretation placed upon it the 
statute was exposed to a crucial test of its validity. The constitutional 
issue could have been avoided had the Court been willing to utilize 
the uncontradicted evidence of legislative intent disclosed by the com
mittee reports. By the narrowest of margins the Court sustained an 
exercise of the taxing power which Congress (apparently) had not in
tended to attempt at all. The case assumed its strangest aspect when 
the Court prefaced its declaration that "We are not at liberty . . . to 
ref er to committee reports where there can be no doubt of the meaning 
of the words used,"7 by quoting from the committee reports an authori
tative disavowal of any intention of Congress to attempt what the Court 
held the statute did attempt. 

Unquestionably courts do concern themselves with the legislative his
tory of a statute whenever it is presented to them, and when it is not 
so presented it is likely that often they look it up for themselves. Nor 
is there any reason why it should not be so. "We must not lose sight 
of the fact that the sole object to be sought in the interpretation of a 
law is the intention of the legislative body which enacted it, and that 
rules of construction are only serviceable as they assist us to attain that 
object."8 And it wa~ Chief Justice Marshall who asserted that, "Where 

"Hassett v. Welch, 303 U. S. 303 (1938). Significantly the Court cited only those portions 
of the congressional discussions that fitted its decision, ignoring other portions of the 
discussion stressed by the government's brief in support of its argument for an interpreta
tion giving the statute retroactive application. 

8Helvering v. City Bank Farmers Trust Co., 296 U. S. 85 (1935), decided but a month 
before the Industrial Trust Co. case, note 4, supra. 

'At p. 89. . 
'Sanborn, J ., in the case of In re Clerkship of Circuit Court, 90 Fed. 248, 251 (1898) . 

Emphasis is supplied. 
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the mind labors to discover the design of the legislature it seizes on 
everything from which aid can be derived."9 The crux of the matter 
lies in the underlined portion of the Chief Justice's statement. It is 
not everything in the legislative history of a statute that is of critical 
importance, nor do all significant matters carry an equal degree of 
pertinency. Ordinarily, for example, statements made by members of 
the legislature in the course of debate are of little value in determining 
the meaning of a statute.10 But when the statements are those of the 
member of the legislature in charge of the bill, or of the chairman of 
the committee which drafted the bill, they are of importance.11 So also 
with the committee reports,12 and even the committee hearings.13 Of 
especial utility is a comparison of the various prints of the bill as it 
progressed through the legislative mill.14 Often such a comparison dis
closes that the interpretation of the statute contended for before the 
court had at one time been an express part of the bill but had been 
rejected by one or both branches of the legislature prior to the bill's 
enactment into law. 

Recognizing, therefore, that the courts can never fail to be interested 
in the legislative history of a statute, ( though at the same time con
ceding that they will grant only such formal recognition of it as may 
be found convenient to their decisions), no argument concerned with 
problems of statutory interpretation can be complete without a full 
exposition of the genesis of the statute involved. Nowhere is this so 
true as in argument concerning matters of taxation. For the tax is 
solely the creature of statute, and the tax statute surpasses all other types 
in its constant complexity. Of paramount importance, therefore, to court 
and counsel alike is the legislative background of the taxing statute. 

'United States v. Fisher, 2 Cranch (U. S.) 358, 386 (1804). Emphasis supplied. 
10"There is, too, a general acquiescence• in the doctrine that debates in Congress are 

not appropriate sources qi information from which to discover the meaning of the 
language of a statute passed by thllt body . . .. The reason is that it is impossible to deter
mine with certainty what const~ction was put upon an act by the members of a legis
lative body that passed it by resorting to the speeches of individual members thereof. 
Those who did not speak may not agree with those who did; and those who spoke might 
differ from each other ... . " Peckham, J., in United States v . Trans-Missouri Freight 
Ass'n, 166 U. S. 191, 318 (1897). See also Story, J ., in Mitchell v . Great Works Milling 
Co., 17 Fed. Cas. 496, 498, No. 9,662 (C. C. D. Me. 1843). 

11See the telling force made by Pitney, J., in the use of such statements in Duplex Printing 
Press Co. v. Deering, 254 U. S. 443, 474-5 (1921). 

12Stafford v. Wallace, 258 U. S. 495 (1922). 
'"Church of the Holy Trinity v. United States, 143 U. S. 457 (1892). 
"United States v. Pfitsch, 256 U. S. 547 (1921). 
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It is to meet this pressing concern that Mr. Seidman has addressed 
himself in his Legislative History of the Federal Income Tax Laws. 
When one considers that only since the adoption of the Sixteenth Amend
ment in 1913 we have had no less than fifteen income tax statutes of 
rapidly expanding length (that of 1938 numbered 152 pages) and 
complexity, one can appreciate the enormity of the task to which the 
author set himself. 

It is no slap-dash affair that he has made of the job. What Mr. 
Justice Cardozo has referred to as the tonsorial and agglutinative ap
proach15 would have been not merely inartistic but stultifying in the 
resultant confusion had it been applied to the maze of detail that is 
the legislative history of our income tax laws. The author tells us that 
his compendium is the result of ten years of concentrated effort. The 
product does not belie the energy expended. 

The text of the section of the statute under consideration is first set 
forth, followed by excerpts from the committee reports and congressional 
discussions, and (what is most useful) annotations of the committee 
hearings, indicating the identity of those witnesses whose statements, 
because of the official position or professional reputation in the tax 
field of the speaker, may be considered to carry some special importance. 
In setting out the text of the statute an elaborate system of symbols 
( e.g. , differences in type, underlinings, brackets, and the like) has been 
employed to indicate the various changes made in the bill at different 
stages of its progress through the legislative factory. Indispensable in 
a work of this sort, the indices and tables of the various statutes ( the 
latter set forth section by section in a way showing the correlation be
tween similar sections in successive acts) are especially well done. The 
publishers have complemented these painstaking accomplishments of 
the author with a format of agreeable appearance and exceptional 
readability. 

The work is limited in its scope to the federal 1ncome tax laws from 
1938 back to 1861. However, such intimately related taxes as the 
excess profits tax and the capital stock tax have been included. Round
ing out the completeness of the survey as it does, the inclusion of the 
Civil War Income Tax Acts serves the even more important function 
of affording the reader an engrossing opportunity to observe from what 
runty beginnings our present behemoth has grown. Moreover the Acts 
of 1861 and 1862 present the most convincing proof of the author's 
thesis that no sensible argument can be made concerning income tax 

15CARDOZO, L AW AND LITE.RATURE ( 193 1) 10. 
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laws without recourse to their legislative history. The Acts of 1861 
and 1862 speak only of "income" and specifically provide for but one 
deduction-that in the matter of other taxes paid. Applying the familiar 
maxim of statutory interpretation, inclusio unius exclusio alterius, 
one might be compelled to regard as invalid the action of the Commis
sioner of Internal Revenue in allowing taxpayers to take deductions 
for ordinary and necessary business expenses. So it has been observed 
that, "If a law which was evidently hastily drawn and passed can be 
said to have adopted a concept of income, the design of the 1861 Act 
was apparently to tax gross income and possibly gross receipts.m6 The 
result of the Commissioner's action was to turn the tax into one on 
something like a net income; at least it was not assessed and collected 
on gross receipts . But the congressional discussion clearly discloses 
that the tax was intended to be one on "net" income. "The bill levies 
a tax upon incomes," Senator Clark observed of the 1861 bill. " I de
sire to know whether (it) means the gross income or the net income? 
I presume (it) means the net income ; but the expression is ' in
come' .... "17 Senator Simmons, who apparently authored the bill, 
replied: "It is the net profits of a man for the year, and the Secretary 
of the Treasury will provide all the ways and means to ascertain it.18 

.. . If you undertake to do it in the bill , you will only make it more 
confused than it is now. . . . I thought of putting this word 'net' in; 
but I could see so many ways of evading it that I thought it better to 
let the Secretary of the Treasury prescribe his rules ... . "19 

A quick and appreciative acceptance by the profession of so useful 
a tool of practise seems mandatory. Already the courts have recognized 
it to be of assistance.20 It is to be hoped that if the author has the 
patience left he will go on to tackle the legislative history of the federal 
estate and gift tax laws. Their brief er existence and less gargantuan 
space and detail proportion should make them mere push-overs after 
this heroic conquest of the legislative history of the income tax. 

FRANCIS C. NASH* 

" M AGILL, T AXABLE I NCOME (1936) 294. 
17Cong. Globe, 37th Cong., 1st Sess., p. 315, appearing at Seidman at p. 1042 . 
18Authority for this broad delegation of power is nowhere expressly t o be fo und in the 

statute which does not even mention the Secretary of the Treasury. 
10Cong. Globe, 37th Cong., 1st Sess., p. 315, appearing in Seidman at p. 1043. 
a,Street v. Welch, 30 F . Supp. 394, 396 (D. C. D. Mass., 1939). 
*Professo r of Law, Geo rgetown University Law School ; Former Editor of this J ournal. 
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CASES ON THE LAW OF ADMIRALTY, SELECTED FROM DECISIONS OF 
ENGLISH AND AMERICAN COURTS-by George de Forest Lordt and 
George C. Sprague.t Second Edition by George C. Sprague. West Publishing 
Company, St. Paul, 1939. Pp. !viii, 1044. $6.00. 

To preface a review of a casebook with the statement that it is 
"timely", is such a commonplace introduction that it has become worse 
than trite. Even at the risk of appearing trite or commonplace it can 
be said, and quite truthfully, that the second edition of Lord and 
Sprague's Cases on Admiralty, appearing in American Casebook Series, 
is timely because the first edition which appeared just thirteen years 
ago, is now out of date, due to the invasion of the field of Admiralty Law 
by the many recent acts of Congress. 

While it is true that some of these acts are so recent-such as the 
Carriage of Goods by Sea Act,1 the amendments of 1935-36 to the 
Limitation of Shipowners' Liability Acts2-that as yet no body of 
American case law has been built upon them, yet other recent statutes 
such as the Longshoremen's and Harbor Workers' Compensation Act 
of March 4th, 192 7,3 have been of frequent application in the Admiralty 
Courts, and since so much of our present day admiralty law is statutory, 
a new edition dealing with the cases construing these and other recent 
statutes, is not only justified, but also welcomed by those who teach the 
subject. 

Both in its subject matter and the order of treatment, the new edition 
follows closely the first edition. The Historical Introduction while new, 
is too brief to really give the student an adequate conception of the 
origins and grown of the Admiralty as a system of law. This he must 
learn-if he has the patience and industry-from such classic opinions 
as Mr. Justice Story's in DeLovio v. Boit.4 

The "broad pretension for the Admiralty set up by Mr. Justice Story 
in DeLovio v. Boit" as Justice Campbell described it in his dissent in 
Jackson v. The Magno.Zia,5 has been so extended by Congress and recent 
decisions of the Supreme Court, that even Justice Story would be a little 
taken back were he here today. Cases, such as United States v. Flores,6 

t Formerly Special Lecturer in Admiralty Law, Columbia University Law School. 
:;Professor of Law, New York University Law School; Member of the Bar of New York . 
149 STAT. 1207 (1936), 46 U. S. C. §§ 1300-1315 (Supp. 1939). 
' 49 STAT. 1479 (1936) , 46 U. S. C. § 183 (Supp. 1939) . 
•44 STAT. 1424 (1927) , 33 U . S. C. § 901 et seq. (Supp. 1939). 
'7 Fed. Cas. 418, No. 3,776 (C. C. D. Mass. 1815). 
•20 How. 296, 335 (U. S. 1858). 
9289 u. s. 137 (1933). 
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which sustains admiralty criminal jurisdiction over a murder committed 
upon a vessel of United States registry, though within the waters of a 
foreign state; The Admiral Peoples,7 which still leaves unsettled the 
problem of admiralty's tort jurisdiction over an injury occurring upon 
a vessel's gang plank, though suggesting perhaps an enlargement of 
admiralty tort jurisdiction on an "instrumentality" rather than a "local
ity" test, with resulting broad implications; The Thoma-s Barlum,8 which 
sustains the constitutionality of the Ship Mortgage Act ; Crowell v. 
Benson,9 holding constitutional the Longshoremen's and Harbor Workers ' 
Compensation Act10-these and many other recent cases, which have 
unsettled some of our preconceived notions of the law, and given many 
new twists to it, are of course to be found in this new volume, and 
their presence alone would justify its existence. 

While the new edition actually contains only a few more cases than 
the first edition, it has successfully combined the old stand-bys with 
the more recent adjudications of the courts, thus giving to the student 
the foundations, as well as the present superstructures built upon them. 

While the limits of this review do not permit a discussion of the sub
jects treated, a brief comment upon some of them may be in order. 
The treatment of maritime liens is more extensive than in the first edi
tion, and properly so-something more than 50% additional pages being 
devoted to it. The subject of Possessory Libels could be improved by 
something more up to date than the single case under this heading 
decided in 1830,11 e.g. "sit down" strikes, as passed upon in The 
Losmar,12 and in The Oakmar.13 Mention might well have been made 
of the subject of labor disputes so much to the front at this time, espe
cially in connection with the recent case of mutiny on board The Algic,14 

even the innocuous Mediation Act of June 23 , 1938,15 or the somewhat 
unsatisfying decision of Weisthofj v. American Hawaiian Steamship Com
pany,16 might have been called to the student's attention. If the present 

7295 u. s. 649 (1935). 
8293 u. s. 21 (1934) . 
0285 u. s. 22 (1932) . 
1044 STAT. 1424 (1927), 33 U. S. C . § 901 et seq. (Supp. 1939). 
uThe Schooner Tilton, 23 Fed. Cas. 1277, No. 14,054 (C. C. D . Mass. 1830). 
1220 F. Supp. 887 (D. Md. 1937). 
u20 F. Supp. 650 (D. Md. 193 7) . 
"95 Fed. (2d) 784 (C. C. A. 4th, 1938). 
u52 STAT. 965 (1938), 46 U . S. C. § 1251 et seq. (Supp. 1939) . 
"79 F. (2d) 124 (C. C. A. 2d, 1935) cert. denied 296 U. S. 619 (1935). 
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trend continues, this subject will become one of great importance to the 
practitioner, as well as to vessel owners and operators. 

·Important subjects such as Rights of Maritime Workers, Charter 
Parties, General Average, Salvage and Marine Insurance are adequately 
covered, though like every other reviewer, there come to the mind of this 
one certain "favorite" cases which he would like included in a case book, 
instead of some of those actually there. While Carriage of Goods both 
prior to and under the Harter Act is adequately covered, the Carriage of 
Goods "Under the 'Hague Ruies' ",1 7 could have been made more help
ful to the student by a reference to some of the leading British cases, 
as well as to other United States and foreign literature dealing with 
the subject. 

The footnotes with their many citations are excellent-in fact they 
are so numerous and full that the work would prove useful in the library 
of any admiralty practitioner. It is too bad that citations to law re
views were omitted-though contained in the first edition-as were cita
tions to American Maritime Cases. The failure to deal with procedure 
in the Admiralty Courts is not a serious omission, though its absence 
is in part made up by the inclusion of the Admiralty Rules of the Su
preme Court, from which the student with the instructor's guidance can 
obtain at least a cursory knowledge of the subject. 

The volume reflects what the author says of it in his preface: "It 
represents the result of twenty years experience in teaching the subject 
and twenty-five years in its practice" ,1 8 and in the opinion of the present 
reviewer, "the result" is not only an up to date case book, but the very 
best one on the subject from the teacher's viewpoint, that has yet 
appeared. 

WILLIAM H. WHITE, JR.* 

1749 STAT. 1207 (1936), 46 U.S. C. § 1300 et seq. (Supp. 1939). 
l.Sp,ix. 
*Professor of Law, University of Virginia Department of Law. 




